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ABSTRACT

Civil gang abatement employs civil injunctions to abate persistent public nuisance
activity by gangs in specific neighborhoods. Civil gang abatement has been promoted as
a problem-oriented response - a proactive, flexible strategy that incorporates community
involvement in the decision to acquire an injunction. This research explored the
dimensions of flexibility and community involvement in the acquisition stage of the
injunction process. Using court records and a survey of the prosecutors from forty-two
California gang injunctidn initiatives, a taxonomy of initiatives was established, and the
variation in‘situational characteristics and the degree of community involvement in the
initiatives were analyzed. The use of problem-solving mgthodology in the acquisition

‘ process was also examined.

The taxonomy of injunction initiatives, which was based on the injunction provisions
requested by prosecutors, provided the strongest evidence of flexibility. The initiatives
were evenly distributed among three categories — high-drug, high-crime, and high-
disorder initiatives. The variation in situational characteristics was relatively strong‘in
the problem identification and response variables. The analysis variables were weak,
primarily because gangs and neighborhoods with similar characteristics were often
targeted. Prosecutors unanimously believed that the initiatives were effective, primarily
using anecdotal evidence for their assessment. The evidence suggests that problem-
solving methodology was widely used in the acquisition process.

Community involvement in the decision-making process was decidedly weak,
primarily due to the lack of community organizations in gang-plagued nei gm
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community participants. However, prosecutors claimed to be responding to the needs of
the community as expressed by citizens through the police and elected officials.

It is concluded that the majority of gang injunction initiatives were a flexible response
to local gang activity, as opposed to the stereotypical responses often found in crime
suppression programs that rely solely on criminal statutes. However, the ideal of the
community as a decision-making partner should be tempered in the highly disorganized
neighborhoods that are vulnerable to gangs. Civil gang abatement may be an appropriate
policy response to neighborhood gang problems for law enforcement agencies seeking to

employ a problem-oriented strategy.
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programs that rely solely on criminal statutes. However, the ideal of the community as a
decision-making partner should be tempered in the highly disorganized neighborhoods
that are vulnerable to gangs. Civil gang abatement may be an appropriate policy
response to neighborhood gang problems for law enforcement agencies seeking to
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CHAPTER I: INTRODUCTION

There is something terribly wrong in Oakwood.

This charming enclave hard by the Pacific Ocean was once the spiritual
embodiment of the California Dream...From the break of dawn when the first
rays freckled the neighborhood with flickering promises of warmth and renewal
until dusk when the glowing ember of the sun stole silently beneath the waves,
sunshine blessed Oakwood with a spirit of fun and conviviality, beckoning people
from their homes and into the streets, parks, playgrounds and beaches where they.
could bask in its radiant splendor and celebrate their lives and those of their
children.

The sun no longer shines on Oakwood.

It has been blotted out by a poisonous mist of drugs and violence that has
choked off the community spirit and left its residents nervous and fearful. Streets
that once resonated with the laughter of children now stand vacant and eerily
mute but for the occasional gunshot and the steady rumble of traffic cruising
through to score rock cocaine. Neighbors who once strolled the streets now hole
themselves up in their homes, afraid to venture out after dusk lest they stumble
into a pack of drug dealers or fall victim to a drive-by shooting. Camaraderie and

~ goodwill have been replaced by suspicion and fear. The Oakwood of friendly
neighbors, safe streets, parks, and playgrounds - the very spirit of the community -
has been dashed rudely asunder and left to shrive! and rot in the mid-day sun.
. The charm of their neighborhood is now but a faint memory, a memory that many
still conjure as they stare silently at the melancholy walls of their barred homes.
The good people of Oakwood rarely see the sun anymore, because they stay
side.
(People v. Venice Shoreline Crips Gang, Memorandum of Points and Authorities
in Support of Motion for Preliminary Injunction 1999).

In this introduction to a civil gang abatement action against the Venice Shoreline

.
B
i

Crips gang in the Oakwood section of Los Angeles, Deputy City Attomey Brooke White
eloquently summarized the destructive effects of a gang on one neighborhood. Implicit
in the summary is the essence of this innovative anti-gang strategy - helping communities
regain control of gang-plagued neighborhoods, thus giving residents of those
neighborhoods the opportunity to elevate their quality-of-life.

Civil gang abatement is an anti-gang strategy that combines the law of public
nuisance and the civil rerﬁedy of the preventive injunction (Fiss 1978) to provide law

. enforcement agencies with a tool to help reduce the destructive influence of gangs on
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. vulnerable neighborhoods. Grounded in the concepts of "Broken Windows" and
"community prosecution” (Wilson and Kelling 1982; American Prosecutors Research
Institute 1995, Office of the District Attorney 1996; Los Angeles City Attorney Gang
Prosecution Section 1995) and supported by contemporary gang theory (Spergel 1995;
Bureau of Justice Assistance 1997, 1998), civil gang abatement emphasizes flexibility
and community involvement in ameliorating the intimidating influence of gangs on a
specified target area, giving the community an opportunity to regain control over its
public and private space.

Civil gang abatement is part of the shifting focus by law enforcement agencies from a
reactive to a proactive operating philosophy. This proactive philosophy is advocated by
the problem-oriented perspective, which includes the innovative strategies of problem-
oriented policing (Goldstein 1990) and community prosecution (American Prosecutors
Research Institute 1995: Coles 1997). One result of this shift is an increasing reliance by
law enforcement officials on civil remedies to address anti-social behavior when criminal
remedies have proven ineffective. The accelerating use of civil remedies for law
enforcement goals has clouded the theoretical distinction between the criminal and civil
law (Wasby 1980; Cheh 1991). It has also raised concern about the collateral increase in
the ability of law enforcement officials to avoid the constitutional constraints of the
criminal law, while exposing individuals to preventive measures that may result in .
greater restrictions on individual civil liberties than traditional law enforcement
techniques (Steiker 1998).

This study was an exploration into the nature of the civil gang abatement
phenomenon in the State of California to determine whether the use of injunctions to
abate gang activity 1s a problem-oriented intervention addressing the causes of a
pervasive public order problem. An exploratory study examines the characteristics of a
. st‘rategy about which little is known in order to develop a preliminary understanding of its

nature (Maxfield and Babbie 1998). The intent of this study was not to delve deeply into
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. the inner workings of any single gang injunction initiative, but to gain an understanding
of the nature of the gang injunction phenomenon through the aggregate characteristics of
all efforts to obtain gang injunctions. To gain this understanding, all identified gang
injunction cases filed with the Superior Court of California from October 26, 1987
through June 30, 2001 were examined through an analysis of the court records and a
survey of prosecutors involved in each effort to obtain a gang injunction.

Califorma has the dubious distinction of being the most gang-plagued state in the
United States of America, ranking first in the number of gangs (4,927) and gang members
(254,618) reported by law enforcement agencies (Office of Juvenile Justice and
Delinquency Prevention 1997). The California legislature has declared the existence of a
statewide crisis caused by violent and criminally active street gangs (California Penal
Code, section 186.21). Despite state and local initiatives to curb gang activity, gang
membership has continued to grow (Marosi 1999). As a result, California has led the
nation in the use of innovative strategies to combat gang activity, one of which is the
gang injunction.

The gang injunction is a court order sought by a public prosecutor to prohibit a
specific gang and/or named gang members and associates from conducting designated
activities that contribute to a public nuisance in a geographically defined neighborhood
claimed by the gang as its territory. Gang injunctions are distinguished from,civil actions
against gangs and gang members by private entities through private attorneys acting for
their clients. For the purpose of this study, they are also distinguished from civil actions
by public prosecutors to abate a specific activity throughout a jurisdiction or the public
nuisance activities of gang members at a specific address (Castorena 1998b; Whitmer and

Ancker 1996) or event'. The goal of the injunction is the abatement of a public nuisance

"'In May 1999, the city of Ventura, Czlifornia, obtained a permanent injunction banning thirty-one

‘ - members ol a local gang from attending the Ventura County Fair due to the past history of violent acts
committed by the enjoined gang members (Wolcott 1999). The town of Upland, California, secured a
similar injunction in 1998 preventing gang members from attending the Second Avenue Market, a yearly
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‘ within a specified target area comprised of the public and private property of at least one
city block within a prosecutor’s jurisdiction.

The gang injunction has been employed almost exclusively in California, presenting a
unique opportunity to explore the characteristics of an emerging legal strategy wi.thout
the potential encumbrances of varying court procedures across states. From October
1987 through June 2001, forty-two initiatives to obtain gang injunctions in eight
California counties have been identified (see Appendix A). In contrast, communities in
other states, including the cities of New York (Flynn 2000); Austin, Texas (Harmon
1998; Shah 1998, Tanamachi 1998); San Antonio, Texas (Hunger 1999); Cincinnati,
Ohio (Goldberg 1996); Phoenix, Arizona (Villa 2000); Albuquerque, New Mexico
(Albuguerque Tribune 1997), and Houston, Texas (J acobiﬁs 1996), have conducted only
a limited exploration of this anti-gang strategy.’

Although employed to address gang problems in California over the past fourteen
years, civil gang abatement has received little attention from policy researchers.
Research on the strategy has been limited to constitutional analyses in law review
journals (Allen 1998; Boga 1994; Destro 1993 1994; Herd 1998; McClellan 1998;
Stewart 1998; Werdegar 1999; Yeager 1998; Yoo 1994), evaluations of two selected
injunctions (ACLU 1997; Maxson and Allen 1997), and a study of the short-term impact
of thirteen injunctions in Los Angeles County on reported crime (Grogger 2000)._ There
has been no research into whether the strategy is true to its theoretical foundation in the

problem-oriented perspective (Goldstein 1990; Office of the District Attorney 1996; Los

street festival in the town's downtown area (Schweizer 1999). There have also been several injunctions
targeting gang activities at a specific residence or other private property, such as a shopping plaza and pool
hall in San Jose (Skipitares 2000). Because these actions are limited to specific events or do not restrict
activities on public thoroughfares or property, such as parks and recreation centers, they are not as
controversial as gang injunctions that prohibit association and other non-crimunal activities at all times on
both public and private property.

2 The only successful initiatives outside California to obtain a gang injunction were in Austin and San

‘ Antonio, Texas. Initiatives in New York City and Phoenix, Arizona were denied by the court. The cities of
Cincinnati, Chio, Albuquerque, New Mexico, and Houston, Texas have contemplated, but have not
commenced, injunction initiatives.
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‘ Angeles City Attorney Gang Prosecution Section 1995; Landsberg 2000) and the
emerging field of community justice (Karp 1998). This study examined whether civil
gang abatement fulfills the primary dimensions of the problem-oriented prosecution
model, commonly known as "community prosecution" (American Prosecutors Research
Institute 1995; Coles 1997).

This research is based on the theoretical distinction between problem-oriented
interventions and suppressive social control. Whether civil gang abatement is a problem- .
oriented intervention can be determined by its characteristics. First, a problem-oriented
intervention is flexible, providing a custom response to the specific conditions and actors
causing a persistent problem at a particular location within a jurisdiction. Although a
problem-oriented response may include suppression, it is differentiated from suppressive
social control, which is generally characterized by the stereotypical response of a

. criminal statute applying to all actors at all locations within a jurisdiction. Because gang
involvement in crime and disorder varies across both gangs and neighborhoods (Thrasher
1963; Thomberry and Burch 1997; Huff 1998; Esbensen and Huizinga 1996, Battin-
Pearson, Thomberry, Hawkins, and Krohn 1998; Klein 1995, 1996), if civil gang
abatement is a problem-oriented intervention, the situational characteristics and the
provisions of requested relief will vary according to the specifics of the gang problem in
a targeted location. Therefore, the first research question addressed was:.Do.the
requested relief and situational charucteristics vary across injunction initiatives, and
does this variation satisfy the dimension of flexibility implicit in the problem-oriented
perspective?

Second, a problem-oriented intervention is multilateral, involving a partnership
between law enforcement agencies and various community entities in identifying a
specific problem, analyzing the problem, and tailoring a custom response. In contrast,

‘ - suppressive social control is characterized by a unilateral response by law enforcement

with a limited, non-decision-making role for community entities. If civil gang abatement
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. is a problem-oriented intervention, the injunction initiatives will involve collaborative
partnerships between law enforcement agencies and community entities. Ideally, this
partnership will include a decision-making role for community entities. Therefore, the
second question examined by this research was: Are injunction initiatives collaborative
partnerships between law enforcement agencies and the community, with a decision-
making role for community participants, or are the initiatives unilateral responses by law
enforcement, with a limited role for the community?

A secondary, but related, issue addressed by the study is whether prosecutors
employed problem-solving methodology, commonly known as the SARA (scanning,
analysis, response, and assessment) method, in the effort to obtain a gang injunction.
Problem-solving methodology is generally used by interventions falling under the
problem-oriénted and community justice philosophies (Goldstein 1990; Clear and Karp

‘ 1998; Eck and Spellman 1987a). The problem-oriented approach recognizes crime as a
societal problem involving citizens, in contrast to the conflict approach under the "war on
crime" mentality, which divides citizens into a conflict between "us" - the good guys or
law-abiding citizens - versus "them" - the bad guys or offenders. The methodology of the
problem-oriented approach differs from the conflict approach by relying on information,
deliberation, and mutual interest for a resolution to a problem, under the assumption that
law enforcement officials and citizens share a set of values and concerns. It recognizes
that offenders may be removed from the community for a period of time, but nearly
always return to their neighborhoods. Therefore, the goal is to solve the problem by
addressing the underlying causes, rather than merely vanquishing the "enemy"”. The key
to problem-solving is information about the unique nature of a problem in a specific
locale, leading to creative solutions tailored to the problem that, ideally, are spawned
from the ideas of community members (Clear and Karp 1998: 17). The use of problem-

‘ solving methodology by prosecutors was examined by structuring the discussion of
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flexibility on the stages of problem-solving — problem identification, analysis, response,

and assessment.

. Conditions in a Gang Injunction Target Area

Before proceeding to delineate this study, let us set the stage with a report of the
;:ondi tions in one gang injunction target aréa througﬁ the perceptions of individuals living
and working in the neighborhood. The description was taken from civilian declarations;
provided to prosecutors to convey to the judge the conditions under which residents live |
in one neighborhoods targeted for a gang injunction. Normally sealed by the court, the
civilian declarations for one initiative were provided by a prosecutor, with all id“eﬁtifying
features redacted. In this case, there were twelve civilian declarants® - th}ee residents, an
apartment manager, six owners of rental property, one local business owner, and one
utility company supervisor - giving different perspectives on the gang problem in the
neighborhood.

The declarations provide a glimpse into the conditions in one gang injunction target
area, using information that is generally not available to the public. The descriptions of
the conditions in this case are not meant to be representative of all injunction target areas.
They merely to give an idea of some of the problems encountered in injunction target
areas. Conditions in other target areas may be better or worse than those described in
these declarations.

The residents all lived on a single street around which the gang activity was centered.
The declarations gave a chilling account of the crime and intimidation caused by gang
members in the neighborhood. There was constant drug dealing, discharging of firearms,
and hanging out in large groups of up to thirty gang members. Street lights and lights on

apartment buildings were shot out to keep the area dark to enable the street-sales of

-
> Civilian declarants are all persons providing sworn declarations who are not associated with law
enforcement agencies.
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drugs. The gang had a schedule dictating who could sell drugs at varioﬁs times on the
street. The residents had become so used to gunshots that they no longer noticed them,
although their children were constantly terrified. When the police were observed on the
street, gang members hid in apartment buildings, sometimes demanding or forcinvg their
way into apartments. Cars were constantly stripped and the empty frames pushed into the
street. Because of the fear of stray bullets, children were generally kept inside and not
allowed to go to the store or the playground. Children were robbed and had rocks thrown
at them by younger gang members. Some residents paid for their children to be walked
to school because of the violence and crime in the neighborhood.

Gang intimidation of the residents was immense. Residents were targeted for
retaliation for calling the police or for refusing to open their doors to gang members
fleeing from the police. In one case, a resident called an ambulance for a prospective
‘ tenant, who was beaten unconscious by gang members when he tried to view an
apartment. Because the police arrived with the ambulance, gang members fired a bullet
into his apartment, striking the chair he usually sat in. Most residents would not call the
police for fear of retaliation. Those who did call the police often found the windshield on
their car broken out or their tires slashed the following morning. One resident was
threatened for handing out flyers about a neighborhood meeting to discuss the gang
problem. Another resident drove to the store, which was less than three hundred.feet-
from his front door, because he was afraid to walk. Friends from outside the
neighborhood refused to visit, having been harassed or attacked by gang imembers in the
past. In one case, a woman's car was flooded by an open fire hydrant as she was leaving
a friend's home. Children as young as eight dressed as gang members and intimidated

other children. One resident summed up the conditions:

Everyone on this street is fearful that they can become the victim of a

‘ crime at any time. They are afraid to walk down the street for fear that
" these gang members will come up to them and take everything from you.

You are not safe in your house because the gang members will come in
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‘ and take things from you. You can't even feel safe standing in front of the
market talking to a friend for fear that some gang member will accost you.
(Excerpt from Civilian Declaration).

The declaration of an apartment manager described his experiences with the gang.
The manager was f(;rced to change the name of a‘tenant/gang member on the rental
agreement because the police were looking for him. When the police came to the
i)uilding looking for the tenant, the manager kept silent for fear of retaliation. The
manager was also forced t.o accept delivery of packages containing illegal drugs for the - |

same tenant. Thus, throuéh intimidation, the apartment manager was forced to be an
- accomplice to two crimes - harboring a fugitive and the delivery of illegal drugs.

- On one occasion, fourteen shots were fired at the manager's building. The rﬁanager
did not know the reason for this incident. Gang members also used‘ a plaée of worship set
up in the building to hide from police, yelled profanities to building residents about how

. they ruled the street, and threatened to rob residents when police crackdowns hampered
drug sales. Gang members fired rifles from the roof of the building, causing the manager
to lock aécess to the roof. On one occasion, the manager found cartons of rifle bullets on
the roof, along with photographs of people with the names, addresses, and the phrase
"testified against us in a robbery case" on the back, implying that witnesses were being
targeted for retaliation. After the manager evicted one gang member, every light fixture
in the building was broken as a warning for him to not seek the eviction o6f a gang
member in the future. The manager had observed parents and adults aiding gang
members by acting as lookouts and harboring gang members in their apartment. He had
also observed street vendors robbed at gunpoint on three occasions. One victim was
pistol whipped and the other were forced to lie down while being taunted by the robbers.

In addition to the shootings, drug dealing, and other crimes described by residents,

apartment building owners described the fear and financial hardships they suffered.

. * These landlords did not live in the neighborhood, but often went there to attend to their
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investment properties. All had been accosted and threatened by gang members, causing
some landlords to carry a firearm whenever they entered the neighborhood. One landlord
was killed by a group of gang members who surrounded his car and demanded his
handgun. |
Because of the intimidation of tenants, all the landlords described the difficulty they |
experienced in attracting tenants. Despite the ine);pensive rénts in the neighborhood,
apartment buildings often had less than a 50% occupancy rate. Some of the owners were
in or nearing foreclosure and bankruptcy. Most claimed that it was virtually impossible
to rent on the street because of the intimidation and violence from the gang. When the
street was named to prospective tenants, most failed to show up. To allay the fear by
tenants, some owners erected expensive block-and-iron fences, only to have them scaled
by gang members to escape from the police or to commit crimes - robbery, burglary,
‘ theft, and vandalism - on the property. Fences were torn down and battered by large
trucks, destroying the owners' investments in security for tenants. The gang constantly
shot out security lights. Repairmen either refused to work in the neighborhood or worked
only in pairs, increasing the expense to all property owners. Gang members made
apartments unrentable by merely hanging out in front of the building. As a result, many
owners could not make mortgage payments and lost their properties, and prospective
tenants lost inexpensive housing.
At one point, a group of apartment owners hired a team of six armed security guards
and bounty hunters to take control of the street from the gang. The team brought
Guardian Angels into the neighborhood. After only two nights, the Guardian Angels
refused to return. Gang members fired on the security team, hitting one with a shotgun
blast from a roof. After one month, the team gave up their attempt to take back the street
for landlords and tenants.
‘ One building owner developed a phone tree to allow his tenants to report crimes

while avoiding retaliation. Tenants called him to report a crime and he called 911. This

10
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arrangement was used to stop the police from going to the tenant's apartment, which
would surely cause retaliation by the gang. Another owner refused to come into the
neighborhood to collect rents, meeting his manager at a building outside the
neighborhood. Most owners refused to come into the neighborhood at night. When they
did come into the neighborhood, they used an entrance that was less frequented by gang
members to avoid being confronted by groups of gang members sauntering into the street
in front of their cars, forcing them to stop.

A business owner recounted a burglary into his establishment, in which $70,000
worth of merchandise was stolen. The next day, the owner saw gang members selling his
goods on the street for pennies on the dollar. Because he feared retaliation, he did
nothing to stop it. An employee stole money and allowed the boyfriend, who was a gang
member, to take merchandise from the premises. The owner was warned that the gang
' would destroy his place of business if he fired the employee. At one point, four gang

members walked into the premises and told the owner they were going to take the store
over, but the owner ran them off with a gun and locked up the store.

The businessman also described incidents he observed on the street. He related how
gang members displayed their guns to intimidate the residents, pretending to clean the
guns so that everybody would see that they had guns. They would hide the guns when
the police were in the area, after being warned of the police presence by lookouts on
rooftops using walkie-talkies. They used bicycles to retrieve drugs from hiding places for
customers. There was a hole under one apartment building where gang members hid
from the police and concealed their drugs and guns.

According to the businessman, intimidation went beyond the mere display of guns.
He recounted how the daughter of one family told her gangster boyfriend about a $1000
dividend check the family received. The boyfriend demanded the money, threatening the

’ - family that something terrible would happen if they refused. In another incident, gang

members stopped a car containing a man and his dog, shooting both and leaving them
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dead in the middle of the street. Gang members also tried to stop two women who were
driving in a car. Attempting to escape, the car hit a tree, killing one woman and seriously
wounding the other pregnant occupant. Police have been shot at and police cars have had
windows smashed out and tires sliced. Stealing and stripping cars and selling stolen tires,
stereos, and other car parts constantly occurred on the street. |

A utility company supervisor described how ‘t}‘le cost of broviding service had
increased in the neighborhood. The street around which the target area was centered was
unique. It was the only street in a large urban area on wﬁich the utility restricted service
calls, including emergency service, for the protection of its technicians and equipment.
Technicians had been robbed and threatened with death. Equipment had been stolen “
from service trucks, and trucks had been painted with graffiti while technicians rﬁade
service calls. As aresult, two trucks were always sent to the street, with one technician
serving as a guard for the other truck. Technicians were warned to lock their wallets in
their truck. Service calls were only made in the morning, when gang members were least
active. If gang activity was present, technicians were told to pass by and call customers,
telling them that they would try to respond the next day. No calls, not even for
emergency service, were made in the evening. Because of the gang activity, a new
service was installed to allow the company to control utility service to the street from the
main office, reducing the need for technicians to go onto the street. Cable damage from
bullets was a common problem 1in the neighborhood.

These civilian declarations drive home the conditions under which people work and
live on a daily basis in injunction target areas. The fact that only four declarants actually
lived on the street around which the target area was centered attests to the degree of
intimidation experienced by residents and to the difficulty experienced by prosecutors in
obtaining civilian declarations. The conditions described m these declarations were
consistent with the conditions described in the statement of facts and expert declarations

in many other injunction initiatives. These conditions could only persist through a group
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effort by gang members to intimidate residents and other users of the target area,
underscoring the importance of group processes to the strategy of intervention by
injunction.
Research Design

The design of the study was relatively simple. The study primarily relied on |
(jualitative categorical data analysis to add;ess the tw'o research questions. This section
discusses general issues in the design of the research: the boundaries of the study, the
classification of injunctiori initiatives, categorical data analysis, and the data sources
employed by the study. Methodological issues involving individual variables are

described in detail in Chapters V and VL.

Boundaries of the Study

' The Injunction Initiative

The study was limited to efforts to acquire preliminary. injunctions and to the
injunction provisions requested by prosecutors. In order to provide the broadest spectrum
'of the gang injunction phenomenon, this study has focused on the injunction initiative.
An injunction initiative is an effort by prosecutors to acquire a preliminary injunction
against a gang, including the terms of relief requested by prosecutors, regardless of the
decision by the court. Injunction initiatives include actions resulting in a preliminary
injunction, as well as actions in which injunctive relief was denied by the court, actions
dismissed prior to a decision, and actions still in litigation.* Focusing on injunction
Initiatives, in contrast to limiting the research to cases in which injunctions were

obtained, allows an examination of a broader spectrum of gang injunction actions.

4 .. . .. . .

' ' In two cases, a temporary restraining order was granted, but the preliminary injunction was denied. In
one case, the action was dismissed at the request of the prosecutor because the nuisance activity had been
abated by other interventions. One case was still in litigation as of May 31, 2002.
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The Acquisition Stage

The process of obtaining a preliminary injunction consists of two stages - acquisition
and implementation (Fiss 1978). The acquisition stage is limited to the process of
procuring the injunction from the court. The implementation stage consists of er}forcing
the injunction and assessing its effectiveness (Maxson and Allen 1997). Although
effective implementation is recognized as important to the injunction process, this study
will focus on the acquisition stage for both theoretical and practical reasons.

Theoretically, the goal of this research was to explore the nature of a non-traditional
response by law enforcement officials to pervasive crime and disorder in a community, to
determine if that response fits into the problem-oriented paradigm currently in vogue
within the criminal justice community. The initial stage of any response consists of the
acquisition of an appropriate mechanism to control the proximate and/or underlying
causes of a defined problem. To meet the requirements of the problem-oriented
approach, two conditions must be met. First, the response must be flexible, targeting
characteristics of the problem that are specific to the local conditions. Flexibility implies
that a response employed across different communities should vary. Second, the
community must be involved in defining the problem and selecting one or more
responses from the available alternatives (Goldstein 1990). Once the response
mechanism is in place, implementation of the chosen response is generally in the hands
of the police and prosecutors, with little involvement by the community in ddy-to-day
enforcement decisions beyond the reporting of violations. To gain a sense of flexibility
and community mvolvement, the most important stagc in the process is the selection and
acquisition of the appropriate response mechanism.

There are several practical reasons for limiting the study to the acquisition stage.
First, although there have been studies on the implementation (Maxson and Allen 1997)
and effectiveness (ACLU Foundation of Southemn California 1997; Maxson and Allen

1997, Grogger 2000) of gang injunctions, there has been no research into the acquisition
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stage of the injunction process across numerous injunction initiatives. However, an

awareness of the nature of a response is essential for conducting a knowledgeable study

into its implementation and effectiveness. The terms of the injunction may have been
copied from other cases with little concern for their fit to the local circumstances, and the
direction (support or opposition) and extent of community involvement during the
écquisition stage of an injunction initiative may not be evident during implementation.

Both of these characteristics (fit and community involvement) may have a strong effect

on the ultimate success of the injunction.

On a broader note, the nature of a response may reveal difficulties in criminal justice
decision-making in general and in the problem-oriented process in particular. Focusing
solely on implementation and/or effectiveness while failing to inquire into the nature of a
response may limit the broader usefulness of a study.

. Second, the acquisition stage is completed when the preliminary injunction is granted
or denied by the court, whereas the implementation stage continues as long as the
mjunction is in force. Focusing the research on the acquisition stage provides closure
when the court decision is made. In contrast, a complete study of implementation or
effectiveness would have to continue for the duration of the injunction order, possibly
indefinitely.

Third, focusing on implementation and effectiveness would eliminate initiatives in
which injunctive relief has been denied. If the court does not grant an injunction, there is
no response to implement or effect to measure. If the study were limited to successful
initiatives, an important subset of injunction initiatives that might yield important
information on the nature of gang injunctions would be excluded. Focusing on the
acquisition stage allows initiatives in which injunctions were denied to be included in the
study.

‘ \ Fourth, the acquisition stage of the identified universe of gang injunctions can be

studied retrospectively and from a distance. The use of court records, surveys and
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. interviews provides a relatively unobtrusive method of research (Maxfield and Babbie
1998). In contrast, implementation research is best conducted prospectively and through
observation at the scene (Maxson, Hennigan, and Sloan 1997). Such research would be
impractical in this study because most of the implementation efforts have already

K occurred or been initiated,

Finally, this research studied the aggregate of all injunctibn initiatives. Aggregate
data provides a more sophisticated description of a phenomenon than is possible through
a single case study (Miles and Huberman 1994) and incréases the generalizability of a
study. An aggregate study that focuses on both the acquisition and implementation stages
would be unfeasible, as the injunctions have been implemented in different locations over
a fourteen year period and archival data of the implementation efforts probably do not

exist.

The Preliminary Injunction

There are three types of injunction orders in the acquisition process: the temporary
restraining order, the preliminary injunction, and the permanent injunction. A temporary
restraining order (TRO) is an emergency remedy of brief duration issued only under
exceptional circumstances and typically granted after an ex parte proceeding. A TRO is
only appropriate when supported by sufficient evidence that an emergency exists,.
necessitating immediate relief from impending irreparable harm. Generally, the situation
must preclude conducting a full hearing at which both sides of the controversy can
present their case. Prosecutors have not sought TRO's in all gang injunction initiatives.

A preliminary injunction is an interlocutory order granted during the pendency of
litigation to prevent irreparable injury. It is granted after the defendants have been
afforded an opportunity to present their case in a hearing on the action. Prosecutors may

. ﬁie for a preliminary injunction regardless of the existence of a TRO. Because all parties

to the action receive notice of an impending hearing for a preliminary injunction,
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. defendants have the opportunity to obtain an attorney, and amicus curiae interests have
the opportunity to petition the court for permission to file a brief on behalf of one party
prior to the hearing.”

A permanent injunction is a final decree by the court and is obtained at trial. A
permanent injunction generally is not pursued where the controversy has been eliminated.
Therefore, if the public nuisance caused by the gang dissipated prior to trial, a permanent
injunction is usually not sought by the prosecutor. The prosecutor also may strategically
delay a request for a permanent injunction to allow additional defendants to be named in
the action, particularly when the membership of a gang is constantly changing.® Because
many of the injunction initiatives have not reached final disposition or the public
nuisance has been eliminated prior to final disposition, prosecutors have not filed motions
for permanent injunctions in all gang injunction initiatives.

. While TRO's and permanent injunctions are not requested in all injunction initiatives,
the preliminary injunction is the only consistent type of order found in all injunction
initiatives. Because filing for a TRO is part of the acquisition process and its issuance or
denial may affect that process, whether a TRO was sought and obtained will be examined
as an intervening event, not as the focus of the study. On the other hand, filing for a
permanent injunction is not an intervening event in the acquisition effort. The permanent
injunction follows the preliminary injunction in the legal chronology, and there are no

identified cases during this research period’ in which a permanent injunction has been

5 . . . . ‘ . - L.
According to one prosecutor, amicus curiae status is generally “an appellate animal”, which is requested

at the appellate, rather than the trial, level. However, superior court judges have granted amicus curiae

status at the tria] level in several gang injunction cases because of the broad public mterest in these cases.

6 . . . L
In one case, there was a seven-year gap between the preliminary injunction and the permanent injunction,
during which the prosecutor returned to court several times to add defendants to the action.

’In a recent initiative, the City Prosecutor of Long Beach obtained a permanent injunction within three
weeks of filing the case (Los Angeles Deputy City Attorney James McDougal, personal communication,

‘ © November 27, 2001; City News Service 2001). There is no indication that it was preceded by a preliminary
injunction.
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granted without the prior issuance of a preliminary injunction. Therefore, this study does
not focus on requests for permanent injunctions. As the only consistent order found in all
forty-two injunction initiatives, the process of acquiring a preliminary injunction was the

focus of the study.

Requestéd Relief

. Requested relief refers to the terms of injunction proposed by the prosecutor. It is
distinguished from the relief granted by the court, in which the judge may alter the
proposed relief. The study focused on requested relief for two reasons: to include
initiatives not resulting in an injunction and to control for the influence of judicial
discretion.

A focus on the relief granted by the court would exclude initiatives where injunctions
were denied, dismissed, or are still in litigation. Two cases have been identified in which
the court denied a preliminary injunction;® one case was withdrawn prior to the hearing
for a preliminary injunction;’ and one case remains in litigation.'® If these cases were
excluded from this study, the question of whether differences in requested relief,
situational characteristics, and/or the degree of community involvement had any bearing
on the success of the acquisition process would be ignored. Focusing on requested relief
allowed the total universe of identified gang injunction initiatives during the research-
period to be included in the study.

The focus on requested relief also controlled for the effects of judicial discretion.

Under the civil law concept of equity, judges have extensive discretion in granting or

8 People v. Amaya (1993) in Orange County and Peaple v. B Street Boys (1994) in Alameida County.

In People v. Brown Nation (1997) in Los Angeles County, the prosecutor requested that the case be
dismissed without prejudice after the public nuisance was eliminated prior to the issuance of the injunction.
The gang activity ceased after four defendants were incarcerated, two moved out of state, and the house
around which the nuisance was centered was sold (Castorena 1998a).

10 As of May 31, 2002, People v. Eastside Wilmas and Westside Wilmas (2001) remained in litigation.
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. denying injunctive relief. A judge may perceive the terms of an injunction as
unconstitutionally infringing on individual liberties, believe that there is adequate relief
under the criminal law, or alter the terms of relief to meet his/her conception of equity.
The comparatively small number of cases in which injunctive relief has been denied
raises the question of whether these cases were decided by the preferences of the judges,
who may view an injunction as a draconian response to the gang problem, or by legal
concerns, such as requesting inappropriate relief or the lack of sufficient evidence. The
focus on requested relief avoids the potential influence of judicial discretion in denying |

or altering relief.

Methods

Classification of Injunction Initiatives

. The study begins with an examination of the variation in injunction provisions
requested by prosecutors. The requested injunction provisions, or requested relief, are
the end product of the injunction initiatives. The variation in the requested relief is the
basis for the classification of injunction initiatives through cluster analysis, which is
described in detail in Chapter V. The resulting typology of injunction initiatives was

extensively used in the analysis of other variables in the study.

Categorical Data Analysis

The dimensions of flexibility and community involvement were explored through
categorical data analysis, a methodology that uses categorical variables and contingency
tables to identify important attributes within a variable and potentially meaningful
relationships between variables. A categorical variable describes a concept through a -
logical grouping of the attributes of interest to the research. The groupings are assigned

‘ _category labels representing the attributes, allowing the frequency of the presence of each
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attribute to be examined. The distribution of the frequencies of each attribute indicates
the amount of variation in the variable.

The process of 'pigeonholing' data into categories 1s very subjective, particularly for\
qualitative data for which the distinction between categories is often unclear. The choice
of attributes on which to categorize variables is dependent on the goals of the research
and the available information. The categorization of the variables in this study was based
on the information provided by the data sources as interpreted by the researcher. In some
cases, all categories of a variable applied to some degree, and placing the determination
of the appropriate category on the researcher based on the general emphasis in the
sources of data.

Relationships between variables were analyzed through contingency tables, a
descriptive technique particularly suited for analyzing categorical data. Analysis was
‘ performed on relationships that were found to be meaningful to the study. as well as
expected relationships that failed to appear in the data.'' Both meaningful relationships
and expected relationships were based on the theoretical foundations of the study.

There were a large number of variables used in this study. To avoid needless
repetition, the rationale for including each specific variable and for the categorization of
the attributes of each variable is discussed in Chapters V and VI. For immediate

reference, the full list of variables and the coding scheme is found in Appendix B.

Data Sources
Three sources of information were used in this study: the case filc for each injunction

e 12 . . .. . L. . ]
initiative, * a survey of prosecutors involved in each injunction initiative, * and

" Because this is a study of the identified universe of gang injunction initiatives, and not a random sample
of a larger population, measures of statistical significance, such as the chi-square statistic often associated
with contingency tables, are not meaningful and, therefore, not used in this study.

‘ "The principal investigator visually inspected the case files in the records office of cvery Superior court
house in which an injunction case was filed. For cases in which prosecutors supplied a copy of the case
file, a visual inspection was still performed, unless the case file was incomplete or not available, primarily
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newspaper articles covering injunction initiatives. This section discusses each source of
infoﬁnation in detail.
Case Files

An effort to obtain an injunction builds a documentary case establishing a nexus
between the activities of named gang members and the specific local circumstances that
comprise the public nuisance. The case files vary widely in size, from a single volume
containing three documents'® to six volumes of several hundred pages each. The
information used in this study was retrieved from the following documents in the case
file: 1) the complaint for injunctive relief, 2) the memarandum of points and authorities
in support of injunctive relief, 3) the or&le% to seal civilian declarations, 4) the
declarations of police gang experts, 5) the proposed preliminary injunction, 6) the order
granting or denying the preliminary injunction, and 7) filings by defense counsel and
amicus curiae interests.

The complaint for injunctive relief is the initial pleading that commences the civil
action against the gang. The complaint generally includes an introductory statement of
the claim for relief, a statement of the court's jurisdiction over the claim, a specification
of all parties to the action, a statement of each cause of action, and a prayer for judgment
against the defendants. In other words, the complaint explains what problem the action
seeks to address, who is party to the action, why the plaintiffis entitled to relief, and what

relief is being requested. The complaint specifies whether the gang as an unincorporated

because the case was sealed by the judge or the file/document being missing from the court archives. In
these cases, prosecutors either supplied pertinent documents at the request of the principle investigator or
responded to questions regarding the contents of the case file. In most cases, prosecutors were very
cooperative in supplying pertinent documents for the study.

'3 Prosecutors for only one injunction initiative failed to respond to the survey.
14 N . . . .

The case file of People v. Brown Nation contains only three documents: the complaint, a notice of status
conference, and a report on the status conference, which documents the dismissal of the case at the request

of the prosecutor. Because the case did not reach litigation, there were no declarations or evidence in the
court file.
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' association'” is named as a defendant, the named individual defendants, the borders of the
target area(s), a brief description of the activities of the gang that comprise the public
nuisance, and the relief requested by the prosecutor. A map of the target area is often
attached to the complaint as an exhibit.

The memorandum of points and authorities provides a more comprehensive picture of
the public nuisance caused by the defendants and épeciﬁes the legal arguments in favor of
injunctive relief. Of particular interest for this study are the introduction and the
summary of facts, which combine to give an overview of the activities of the gang and
the resulting public nuisance. Specific criminal incidents leading to and/or occurring
during the injunction initiative, such as homicides and gang wars, and the number of
sealed citizen declarations are also often noted in the memorandum.

The order to seal civilian declarations indicates whether the court has sealed civilian

‘ declarations, sometimes specifying the number of declarations sealed. Civilian
declarations are often sealed to preclude examination by all persons except designated
officials, such as the judge and the attorneys to the action, in order to protect civilian
declarants from reprisals by gang members. In a very few few cases, civilian declarations
are not sealed, leaving them accessible to public viewing. |

The declaration of the gang expert contains an overview of the targeted gang and
other information relevant to the case. Although expert declarations vary widely in ,.
content, they often describe the gang by its history, racial and ethnic characteristics,
membership size, hierarchical structure, rivalries, predominant criminal and nuisance-
related activities, and specific events leading to or influencing the injunction nitiative.
The expert declaration may also state whether the gang has been documented as a

criminal street gang under the Street Terrorism Enforcement and Prevention (STEP) Act

15 . .. . - .

' An unincorporated association is defined as a voluntary group of persons, without a charter, formed by
mutual consent for the purpose of promoting a common enterprise or prosecuting a common objective
(Black’s Law Dictionary, 6th ed., s.v. “Unincorporated association”).
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(California Penal Code, section 186.20 et seq.),® the criteria used by the police
department in documenting named defendants as gang members, and evidence of the
nexus between individual defendants and the public nuisance. The expert declaration
often provides the most complete description of the activities of the gang and of the
conditions under which residents live within the target area. Similarly, declarations of
community policing and senior lead ofﬁc‘er’s17 give e>'(pen evidence about the influence of
the gang on neighborhood conditions. For the purpose of this study, they are considered
expert declarations. Expeft declarations are not a;/ailable when the court seals the entire
case, the declaration is missing from the court file or sealed from public viewing, or case
file is missing from the court archives.'®

The proposed preliminary injunction is the prayer for relief, enumerating the specific
provisions of relief requested by the prosecutor. This document becomes the preliminary
injunction order when the relief granted is identical or substantively similar to the
requested relief. When used in this manner, the judge crosses out material or writes in
new language, and initials any changes in the injunction provisions. Where the proposed
preliminary injunction is not used as the injunction order or where the court has denied
the injunction, a separate order granting or order denying the preliminary injunction is

issued, specifying the relief granted by the court or explaining why relief was denied.

'8 The STEP Act was enacted in 1988 to enhance the penal consequences against defendants “convicted of
a felony committed for the benefit of, at the direction of, or in association with any criminal street gang
with the intent to promote, further, or assist in any criminal conduct by gang members..” (Cal. Pen. Code,
Sect. 186.22 (b)(1)). A criminal street gang is defined as “any organization, association, or group of three
or more persons, whether formal or informal, having as one of its primary activities the commission of one
or more (of 23 enumerated) criminal acts... having a common name or common identifying sign or syimbol,
and whose members individually or collectively engage in or bave engaged in a pattern of crinunal gang
activity” (Cal. Pen. Code. Sect. 186.22(f)). The California Department of the Attorney General uses these
criteria to document criminal street gangs, a procedure commonly called STEPing the gang.

'7 The Senior lead officer is the LAPD’s version of a community policing officer.

18 Three entire cases were sealed, all police declarations were sealed in one case, and two cases were
missing from the court archives. Occasionally, an expert declaration is sealed when it contains confidential
information on juvenile defendants, such as juvenile criminal records. At least one of the cases that was
entirely sealed was due to the large number of juvenile defendants.
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During the review of case files, appearances and filings by counsel for defendants and
amicus curiae briefs were noted. Defense filings and amicus briefs are not part of the
official response to the public nuisance. They are reactions of the defendants and other
legal interests to the official response. However, knowledge of impending defense
representation and the nature of the efforts on behalf of the defense might influence the
relief requested by prosecutors, thus serving as a proxy for the influence of gang
members on the injunction initiatives. In order to account for the influence of the
defendants, the presence of and efforts by defense representation were examined through

documents filed by the defense and information offered by prosecutors.

Prosecutor Survey

The case files do not tell the whole story of the injunction initiatives. Information
that is not legally relevant to the request for injunctive relief, such as whether the
initiative originated as part of a larger program to improve the quality-of-life in the target
area or as a response to community pressure after a high profile gang-related crime, 1s
usually not noted in the case files. The case files also give little information on plans for
implementation and assessment, or on the participation of community entities in the
acquisition process. Therefore, information from the case files was complemented by
data from a survey of prosecutors involved in each injunction initiative. Questions in.the
survey generally covered the nature of the gang problem, the entity responsible for
mnitiating the initiative, specific events that triggered the initiative, specific events that
influenced the initiative after initiation, the existence of other interventions or programs
conducted in conjunction with the initiative, and the prosecutors' perceptions of the
nature and impact of community involvement. Prosecutors were also requested to furnish
information on community ¢ntities, both supporting and opposing the initiatives, for usc

in the second phase of the study (See Appendix C for the survey instrument).
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. Although the study covers a fourteen-year period, attrition was not a major factor in
this study. Most of the respondents were career prosecutors, and those no longer
employed by the prosecuting agencies were successfully contacted. The response réte
was ninety-eight pe}cent, with prosecutors of forty-one or the forty-two injunction
initiatives voluntarily responding to the survey. |

Throughout the study, excerpts of prc;sécutors’ re;sponses to the survey are offered to
explain some point or serve as examples about the subject being discussed. Because
confidentiality was guaranteed to all respondents ‘to the survey, all responses by
prosecutors will remain anonymous to assure that comments cannot be attributed to
specific respondents. All non-attributed quotations in the study were drawn from the

i

responses to the Prosecutor Survey.

. Newspaper Articles

Gang injunctions have been extensively covered in several California newspapers.
The Los Angeles Times, San Diego Union-Tribune, San Jose Mercury News, and local
newspapers are sources through which many of the injunction initiatives were identified.
Articles on legal and ethical issues involving gang injunctions provide much of the .
background against which the general public judges the propriety of gang injunctions.
These issues include constitutionality, effectiveness, and the connection with, other
criminal justice matters, such as the Rampart corruption scandal in the Los Angeles
Police Department. Newspapers report on the coutt decisions of most injunction
initiatives and sometimes provide background information about the neighborhood
conditions under which individual initiatives originated. Because of the lack of research
into the gang injunction phenomenon, newspaper articles are frequently the only source
of information on 'thg strategy. Where data were not obtainable from more reliable

. . sources, newspaper articles were consulted to "fill in the blanks".
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. Overview of the Study

The following chapters proceed in a sequence from the general issues surrounding -
civil gang abatement to the specifics of the study. Chapter II discusses the general
theoretical perspectives supporting civil gang abatement. Chapter 11l examines the legal
issues surrounding the use of civil remedies in general, and injunctions in particular, to
address criminal behavior. Chapter IV describes the gang injunction, including its
emergence as a legal tool in California, the case law spawned by appeals of injunction
decisions, the process and related ‘pitfalls in seeking a gahg injunction, and the
controversy over the effectiveness of the gang injunctions. Chapters V and VI examines
the dimensions of flexibility and community involvement through categorical data |
analysis. Chapter VII summarizes the findings, draws conclusions related to the research

questions, discusses the policy implications of the study, and suggests further research on

. civil gang abatement.
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. CHAPTER II: THEORETICAL PERSPECTIVES

Civil gang abatement is based on the conjunction of several‘ theoretical perspectives.
This chapter summarizes each perspective — “Broken Windows’ theory and its
weaknesses as a foundation for policy decisions, and the problem-oriented perspective
and its role in both community prosecution and community justice. Theoretical
perspectives on gangs that are important to the concept of civil gang abatement are
discussed, particularly group dynamics and the variation of gang activities. Finally these
perspectives are brought together in a discussion about gang interventions, which
includes the debate over the use of problem-oriented interventions to address gang

problems.

. "Broken Windows" Theory

Broken windows theory (Wilson and Kelling 1982), which provides the conceptual
foundation for civil gang abatement,’® advances a developmental sequence through which
an increase in the physical and social disorder in a neighborhood results in an increase in
the vulnerability of that neighborhood to criminal invasion. Originally popularized
through an article entitled "Broken Windows: The Police and Neighborhood Safety" by
James Q. Wilson and George Kelling, published in the March 1982 is_sue.'éftg}‘]e Atlantic
Monthly magazine, broken windows theory has evolved (Taylor 2001: 110) from a
psychological theory about individual-level fear of crime (Wilson 1975), through a socio-
psychological perspective on the dynaniics between the effects of incivilities on serious

crime and fear of crime at the streetblock level (Wilson and Kelling 1982), into an

" The original article published in the Atlantic Monthly magazine (Wilson and Kelling 1982) was included

. - as the first appendix in the Los Angeles District Attorney's training manual on civil gang abatement,
entitled 5.4.G.E. — Strategies Against Gang Environments: A Handbook for Communin: Prosecution
(Office of the District Attorney 1996).
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oy

. ecological perspective focusing on the relationship between disorder and community
dynamics on the neighborhood level (Skogan 1990). In the twenty years since the
publication of the Atlantic Monthly article, the broken windows perspective has become
"conventional wisdom in this country" and has been exported to countries around the
world (Harcourt 2001: 57). The broken windows perspective has been the conce'ptual v
core for many popular criminal justice policies, including problem- and community-
oriented policing, third-party poliéing, and zero-tolerance/order maintenance policing
(Taylor 2001: 94), and community prosecution (Boland 1998, Office of the District
Attorney 1996). Despite its popularity, there have been serious questions regarding the
empirical and theoretical validity of the broken windows perspective (Harcourt 1998,
2001; Taylor 1999, 2001).

According to Wilson and Kelling's theory, untended physical disorder, anti-social
behavior, and minor criminal activity lead to the breakdown of informal social control

' and an increase in crime. As residents perceive that crime is rising, they react by
avoiding both public spaces and involvement in neighborhood affairs. This defensive
reaction inhibits social interaction and community attachment, which decreases the
community's ability to informally regulate public behavior. As levels of visible disorder
increase, the fear of crime and the resulting defensive posture by residents increases until
those with sufficient resources move from the neighborhood, leaving behind the residents
that are most vulnerable to crime and least able to exert informal social control against
disruptive behavior. The remaining residents become even less likely to interfere with or
report crimes. As a result, potential offenders perceive visible physical and social
disorder as a sign that they can commit serious crimes with impunity. Analogous to how
one untended broken window in a building leads to other windows being broken, the
inability of the neighborhood to control anti-social behavior breeds further social decay

‘ urﬁil the community becomes so disorganized that it is incapable of reclaiming control of

its public space without the assistance of outside resources.
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' In a study of the correlation between the prevalence of disorder, fear of crime, and
neighborhood decay, Skogan and Maxfield (1981) found that the fear of crime 1s strongly
related to the extent to which citizens alter their behavior to minimize the risk of
victimization. Personal risk-reduction efforts, while sometimes effective in protecting the
individual, are a heavy burden, causing individuals to forgo employment, recreation, and |
social opportunities. The aggregate consequences of individual defensive actions
fragment the community and undermine the informal social control mechanisms that
maintain order. |

Skogan (1990) analyzed aggregated data from five separate surveys to determine if
there was a connection between social disorder, crime, and neighborhood decline.
Thirteen thousand residents from forty diverse residential neighborhoods in six cities
were surveyed between 1977 and 1983. Two measures of the extent of neighborhood

. crime were used — residents’ perception of crime as a problem and robbery victimization.
The statistical analysis controlled for the influence of poverty, instability, and racial
composition. While recognizing the difficulty in drawing causal inferences between
disorder and crime based on a relatively small number of cases, the study found that a
substantial proportion of the linkage between crime and the socio-economic measures
disappeared when measurements of disorder were introduced into the equation. Skogan

concluded: -

Neighborhood levels of disorder are closely related to crime rates, to
fear of crime, and the belief that serious crime is a neighborhood problem.
This relationship could reflect the fact that the link between crime and
disorder is a causal one, or that both are dependent upon some third set of
factors...However, the precise relationship between crime and disorder
remains unclear...whatever the link between the two is, it is powerful.
(Skogan 1990: 10).

Despite the cautions about causal inferences, the study has been hailed as empirically

verifying the broken windows hypothesis (Kelling and Coles 1996: 24).
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Although Broken Windows theory "stands, in essence, uncontested” (Harcourt
1998:293) in academic circles, it has recently been empirically challenged. Harcourt
(1998, 2001) replicated Skogan's analysis and concluded that the data did not support the
disorder-crime nexus. After correcting statistical problems involving missing values in
the data, Harcourt found that, with the exception of robbery, all statistically signiﬁcant
relationships between individual crimes and disorder disappear when socio-economic
factors were held constant. The relationship between disorder and robbery also
disintegrated when five neighborhoods in Newark were eliminated from the analysis.

Based on his repudiation of the broken windows hypothesis, Harcourt argued that the
quality-of-life enforcement policies spawned by broken windows theory came with. .
extreme costs. The aggressive police practices spawned by the theory invests scarce
resources in the suppression of minor misdemeanor offenses at the disproportionate
expense of minorities and delegates power to define disorder to police officers and
designated community members, which is inconsistent with established democratic and
constitutional principles. Harcourt concluded that attention should be refocused from
quality-of-life initiatives to the underlying and complex causes of neighborhood decline -
socio-economic factors such as neighborhood poverty, stability, and race - that are
"masked by the aesthetic and rhetoric of orderliness" (Ibid. 389) that define the capricious
category of disorder. o

In a longitudinal study, Taylor (1999, 2001) examined the impact of incivilitit;s and
physical disorder on fear, crime, and physical decline in sixty-six Baltimore
neighborhoods. The study compared the physical conditions and crime rates of ninety
street blocks through a 1994 replication of a 1981 study. The study found that, although
the physical conditions of the neighborhoods had deteriorated significantly between 1981
and 1994, residents did not perceive local physical or social problems as being
significantly worse. Despite evidence that the assessment of incivilities in the 1981 study

had an independent, but inconsistent, impact on later changes in the crime rate, there was
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' no substantial evidence that earlier incivilities contributed independently to changes in
fear of crime. However, a relationship was established between the fear of crime and
basic structural features of the neighborhood.

In a study of the sources and consequences of public disorder in 196 Chicago
neighborhoods, Sampson and Raudenbush (1999) found little empirical support for a
strong sense of the broken windows perspéctive _ the direct causal relationship of
disorder to crime. Using data from systematic social observation of disorder (VideotapeA
and audio commentary), the census, vital statistiés, police records, and an independent '
survey of over 3,500 residents, the study examined the statistical relationships between
disorder, crime, neighborhood structural constraints, and collective efficacy, which was
defined as the combination of social cohesion among residents and shared expectations
for the social control of public space. Although the study found a moderate correlation

‘ between disorder and predatory crime, the nexus between disorder and crime all but
vanished when structural constraints and collective efficacy were added to the model.
Robbery was the only crime that retained a significant, although moderate, association
with disorder. The study concluded that "[t]he empirical results therefore support our
contention that public disorder and most predatory crimes share similar theoretical |
features and are consequently explained by the same constructs at the neighborhood
level, in particular the concentration of disadvantage and lower collective efficacy"”
(Sampson and Raudenbush 1999: 637).

However, disorder was not theoretically irrelevant to crime. The results supported an
indirect effect of disorder on crime through an increase in residential instability, resulting
from people moving from the neighborhood, and the discouragement of efforts to build
collective responses. A moderate. but significant, association between disorder and
robbery also suggestgd a reduction of social control through the restraint of social

. | . interaction. In addition, there was evidence that potential robbery offenders responded to

visual signs of social and physical disorder, creating "a complex feedback loop whereby
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. disorder entices robbery, which in turn undermines collective efficacy, leading over time
to yet to more disorder and ultimately robbery" (Sampson and Raudenbush 1999: 637).

In a review of the research on the incivilities thesis, Taylor (2001) has recently
mapped the evolution of the broken windows perspective from an individual-oriented to
an ecological-oriented model. The incivilities thesis, as Taylor referred to it, evo']ved
from a focus by Wilson (1975) and Garofalo and Laub (1978) on the psychological
effects of incivilities at the individual level, through an interest by Wilson and Kelling
(1982) on the social-psychological processes between incivilities and crime at the
streetblock level, to a focus by Skogan (1990) on the effects of incivilities on community
dynamics and outcomes at the neighborhood level (Taylor 2001: 110). Each step through
this evolution expanded the outcomes of the thesis — from concemns about fear of crime,
through concerns about neighborhood street-life and crime, to neighborhood structural
dechine. This evolution also altered the temporal perspective from a single point in time —
a cross sectional perspective — to changes over time -- a longitudinal perspective (Taylor
2001: 103). Wilson and Kelling's broken windows theory, a version of the incivilities
thesis, provided the pivot point in this evolutionary progression.

Taylor found the strongest empirical support for the psychological model, based on -
cross-sectional studies of the differences between the perceptions of individuals regarding
disorder, crime, and fear of crime in neighborhoods. In contrast, longitudinal stqglie§__of
differences in neighborhoods over time provided only partial support for the ecological-
oriented models advanced by Wilson/Kelling and Skogan. In short, Taylor's review of
empirical research found strong support for differences in the perspectives of neighbors,
but "essentially nonexistent” support for differences in neighborhoods, raising questions
about the empirical validity of the broken windows perspective (Taylor 2001: 109).

The claim by proponents of the broken windows perspective that the results of
. quality-of-life initiatives by Vurban police departments in the 1990's, and the initiative by

the New York Police Department in particular, supplied strong evidence of the broken

32

This document is a research report submitted to the U.S. Department of Justice.
This report has not been published by the Department. Opinions or points of view
expressed are those of the author(s) and do not necessarily reflect the official
position or policies of the U.S. Department of Justice.



. windows effect has also been questioned. Harcourt (2001) examined these claims,
pointing out that, while crime rates did decline in conjunction with these initiatives, there
was a national decline in crime rates during the 1990's. A number of large cities, many of
which did not impfement quality-of-life initiatives, experienced similar or larger drops in
crime than the decrease in New York City (Harcourt 2001:91). Harcourt noted é number
of possible factors that may have contriﬁuied to the decline in New York City's crime
rate: a significant increase in police manpower, changing drug consumption from crack |
cocaine to heroin, a decreése in the population of young adult males, quicker police '
response through computerized crime tracking, favorable economic conditions, an
increase in the incarceration of offenders, the breakup of several lérge drug gangs, and
possible changes in adolescent behavior (Harcourt 2001: 94). According to Harcourt, the
empirical evidence provided by police quality-of-life initiatives not only failed to

. withstand empirical scrutiny, but is methodologically flawed. relying only on purported
correlations between the initiatives and the declining crime rates while failing to address
causal mechanisms (Harcourt 2001: 90).

Although these adverse findings place the theory into the realm of conventional
wisdom (Harcourt 2001: 57), the set of assumptions behind broken windows theory has
clearly generated policy responses to disorder offenses, including civil gang abatement®
(Office of the District Attorney 1996; Los Angeles City Attorney Gang Prosecution
Section 1995), and provided the framework for the community law enforcement
perspective (Clear and Karp 1998: 5). According to Harcourt, the popular appeal of the
broken windows perspective results from the theory's rhetorical transformation of
"conduct that was once merely offensive or annoying into positively harmful conduct —
conduct that causes serious crime” (Harcourt 2001: 8). Policymakers have justified

community- and problem-oriented policing strategies, at least in part, by the

. 2% In responses to the Prosecutor Survey, several prosecutors explicitly referred to broken windows theory,
and many other alluded to it in their responses.
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Q "longitudinal, ecological version of the decline and disorder, or broken windows, thesis"

(Taylor 2001: 366).

The Problem-Oriented Perspective

The order maintenance function of the police, which is aimed at reducing the fear of
crime and increasing the quality-of-life through the enforcement of norms against minor
anti-social behavior, has been hailed as vital to reinforcing informal social control
mechanisms in disorganized neighborhoods (Wilson and Kelling 1982; Bratton 1995).
However, with informal responses by the police to public disorder restricted by judicial
decisions implementing individual rights, the police often must rely solely on the
criminal law as a policy response to neighborhood disorder, limiting their response to the
small fraction of individual offenses solvable by arrest. This limitation is particularly

. significant to responses to gang-related crimes, because of the intimidation of potential
complainants and witnesses by gang members, allowing gang associates to elude arrest
and/or conviction (Finn and Healey 1996). As aresult, the police need a broader range of
options beyond the criminal law to effectively balance the restoration and maintenance of
order in vulnerable neighborhoods (Bratton 1995) with the maintenance of individual
civil rights.

The problem-oriented perspective has been advocated as an appropriate model for
addressing disorder and the resulting fear of crime (Kelling and Coles 1996). Under this
perspective, various agencies and community entities coordinate their attention and assets
toward a common goal, significantly broadening the options available to address
problems associated with disorder. The problem-oriented perspective drives the
strategies of problem-oriented policing and community prosecution, and is endemic to the

emerging paradigm of community justice.
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. Problem-oriented Policing

The problem-oriented perspective is largely derived from the "problem-oriented
policing” ‘model. Developed by Herman Goldstein (1990) to guide the policing function
away from its traditionally reactive, incident-driven focus toward a proactive, problem-
solving mission, the model has provided a prototype for community problem-solving that
can be applied by ‘van'ous criminal justice agencies. Flexibility and a multilateral
approach in formulating responses to spéciﬁc problems are the basic dimensions of the
model.

Flexibility is implied by the goal of the model - to tailor the most effective response
(Goldstein. 1990: 44) to a specific problem in a targeted location. In contrast to the
stereotypica} response of the criminal law, which relies on specific and gene‘ral deterrence
after an offense has been committed, a tailored response emphasizes the ability to prevent
future incidents and/or reduce future harm by customizing the response to the peculiar

. circumstances of the problem being addressed. The application of the criminal law is
only one of many alternatives that may effectively address fhe problem. The flexibility
of the model is constrained only by the availability of resources and the principle of
fundamental faimess to all concerned parties.

A multilateral approach, which involves other agencies and community entities with
an interest in ameliorating the underlying causes of the problem, is the other central
feature of the model (Goldstein 1990: 21). In contrast to a response formﬁ]ated
unilaterally by law enforcement agencies, collaboration between various public agencies,
private organizations, and individual stakeholders increases the likelihood of a permanent
and more effective response. Collaboration also legitimizes the selected response in the
eyes of the community, especially in low-income neighborhoods where both pervasive
disorder and distrust of the police and of government interference prevail. The problem

. ‘ that emerges through collaboration among diverse conununity entities may be radically

different from the problem identified solely by the police through official records.
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. Alternative responses may arise that are beyond the ability and/or resources of law
enforcement agencies to implement alone. Ideally, through community stakeholders, the
community as a whole becomes involved in the decision-making process. Law
enforcement officials become facilitators who advocate well-conceived solutions, which
may go beyond the realm of the criminal law, in contrast to the unilateral, enforcement-
oriented decisions typically made by law enforcélhent officials under suppressive social
control (Goldstein 1990)..

Non-criminal legal controls potentially are a more effective alternative than the
criminal law (Goldstein 1990: 45; Bratton 1995: 452). A careful analysis of the problem
may lead to fashioning civil and administrative controls that address the problem directly
while avoiding the potential unfairness of overly broad and suppressive police responses.
Because the police are generally unfamiliar with legal controls outside the realm of the

. criminal law, the use of civil and administrative law requires close collaboration between

the police, the community, and public prosecutors.

Community Prosecution

An evolving innovation in criminal justice (Boland 1998a, 1998b), community
prosecution applies the problem-oriented perspective to the prosecutorial function
(American Prosecutors Research Institute 1995; Coles 1997). Rising from the escalation
of crime that occurred in tandem with the crack cocaine epidemic of the 1980's and
1990's, community prosecutioit is a proactive, long-term process to enhance the qtlalify-
of-life in clearly defined target areas in response to the public safety demands of
neighborhoods as expressed by citizens. Recognizing the inextricably intertwined
relationship between disorder, criminal street crime, and violent behavior in high-crime
neighborhoods (Boland 1998b), community prosecutors employ both enforcement and
. preventive measures against neighborhood disorder and crime. The prosecutors'

institutional role in crime control is redefined by altering the relationship between
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‘ prosecutors, citizens, and the police (Boland 1998a), resulting in the organizational
capacity to respond to neighborhood crime problems that persist in spite of traditional
case-by-case prosecutions. |

A radical departure from the prosecutor's suppressive role of reacting to incidents on
a case-by-case basis through criminal prosecution, community prosecution involves the
flexible use of various criminal and civil legal controls, in conjunction with community
input into prosecutorial responses through direct interaction between prosecutors, law
enforcement officers, public and private agencies, and members of the community
(American Prosecutors Research Institute 1995: 18). Recognizing that strained police-
citizen relations have created bafrie:rs to effective law enforcement, prosecutors become
natural neutral facilitators, bringing all parties together to translate their concerns about
neighborhood crime into innovative solutions through the application of the appropriate
legal expertise. Interaction between prosecutors and beat officers allows prosecutors to

‘ provide the officers with the appropriate legal tools to address diverse local crime and
disorder problems. In turn, prosecutors are provided with the officers' extensive street
intelligence and citizen contacts (Boland 1998b). Beyond the valuable street intelligence
of citizens, interaction between prosecutors and the community allows prosecutors to
evaluate whether prosecutorial responses to problems reflect the values and priorities of
the community. Over time, community prosecution is expected to reduce the large
caseload produced by the incident-driven suppression tactics traditionall};"érﬁﬁloyed n
high-crime neighborhoods (American Prosecutors Research Institute 1995: 47-48).

Community prosecution researcher Catherine Coles (1997) heralds community
prosecution as the new watchword in prosecutorial innovations. Referred to as
"community-based, problem-oriented prosecution” (Coles 1997:2), Coles describes the
Innovation as a problem-solving approach that emphasizes both crime prevention and
enforcement, givihg attention to both quality-of-life issues and violent crime. Acting on

. the authority of the community to tailor prosecution according to the priorities voiced by
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‘ citizens, community prosecutors work beyond the narrow boundaries of traditional
prosecution, leading efforts to build public safety coalitions involving diverse public and
private agencies and community residents and providing appropriate alternatives to
incarceration, while aggreésively prosecuting habitual and violent offenders. This
innovation is credited with breaking down barriers between law-abiding citizens and their
government, by returning a sense of responsibili‘t)'f in maintéining safety in the
community to the citizens. This approach represents a return to the historical roots of
prosecution as a means for citizens to solve community f)roblems through direct access to
criminal justice processes (Coles 1997).

According to Barbara Boland (1998a, 1998b), there are several key themes to the
evolving concept of community prosecution. First, cominunity prosecution is a flexible
process, not a program guided by stringent procedural rules. It is "a highly flexible new

‘ organizational arrangement that is not wedded to specific solutions or responses but to
the task of generating them ... by providing citizens and prccinct police with daily access
to the legal expertise of the DA's office beyond the traditional arrest-convict track, and
assigning line operatives the task of responding to their complaints” (Boland 1998b: 65).
To accomplish this task, prosecutors are given wide latitude to fashion responses to crime
and disorder problems in specific neighborhoods. They are also expected to establish a
close day-to-day working relationship with beat officers, which is necessary for
fashioning an appropriate response to a problem.

Second, the community prosecutor's task in dealing with low-level street disorder is
to devise legal alternatives to conventional prosecutorial litigation. This task is not
innovative, but is solidly grounded in the traditional order-promoting skills of lawyers.
The innovative use of the law to address disorder is "mostly a reworking of long-
established legal principles — the communities' right to civilly sanction a public nuisance"

‘ (Boland 1998b: 65).

Finally, community prosecution is a grassroots response to nearly three decades of the
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. domination of public discourse on crime by experts and scholars, which has framed
issues in dichotomous terms and fashioned solutions according to "ideologically
imractablé positions". By defining crime issues in terms of concrete situations that affect
their daily lives, citizens are demanding a response from locally elected representatives
that can be delivered in the real, as opposed to the theoretical, world, thus sowing the
seeds of an emerging community justice movement {Boland 1998b: 65-66).

Community prosecution has been endorsed by the United States Department of
Justice. Deputy Attorney General Holder, the second highest official in the Department
of Justice during the Clinton administration, has referred to community prosecution as a
"promising new approach to law énforcement", which has helped reduce crime to its
current low levels (Jackson 1999). Although there is little evidence to supp‘ort this claim,
the Department of Justice appropriated $5 million in 1999 and proposed allocating $200
million in 2000 to help local prosecutors set up community prosecution units (Meyer

. 1999; Skolnik 1999).

The Los Angeles County District Attorney's Office (LADA) has endorsed community
prrosecution as the operational policy for its civil gang abatement program, Strategy
Against Gang Environments (SAGE). In the program's operational handbook, subti;led A
Handbook for Community Prosecution, District Attorney Garcetti has defined the goals

of the SAGE program in a manner consistent with the problem-oriented community

prosecution perspective:

(1) to create an atmosphere in a local community that leads to cooperative
conduct between residents in that community and the law enforcement
components that are there to protect them; (2) in conjunction with the
community, to identify those gang members who are problems; and (3) to
stop those targeted criminal street gang members from committing acts
that degrade the quality of life in that community, thus preventing an
escalating scale of events that leads to violence (Office of the District
Attomey 1996: 1).

‘ The influence of the broken windows perspective 1s evident by the inclusion of Wilson
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‘ and Kelling's (1982) seminal article as the first appendix in the SAGE manual. The
SAGE program stresses flexibility, collaboration with other agencies, and community
outreach in seeking alternatives for dealing with gang activity that causes the fear and
intimidation that cripples communities. It relies heavily on the use of injunctions, in
conjunction with other interventions, to abate gang activity.

Other prosecuting agencies have been exposed to the SAGE guidelines through
training provided by the LADA. SAGE attorneys have instructed prosecutors from San
Diégo County and the cities of San Bernardino and Redondo Beach, and have
collaborated with the Los Angeles City Attorney's Office in several gang injunction
initiatives (Castorena 1998a). As a resuli, tile problem-oriented approach implicit in the
SAGE program is well represented in the gang injunction phenomenon and serves as a
model for other agencies. |

The Los Angeles City Attorney Gang Prosecution Section (1995), which pioneered

. the use of injunctions against gangs in 1987, also claims a problem-oriented approach in
its injunction initiatives. Declaring the ultimate goal as providing a vehicle for the
coordination of various community-based policing efforts to improve the quality-of-life
in neighborhoods, the strategy is described as a coordinated effort between law
enforcement agencies and local residents to reduce illegal gang activity. This approach is
employed with other strategies to address neighborhood problems (Los Angeles City

Attorney Gang Prosecution Section 1995: 325-327).4

The Emerging Paradigm of Community Justice

Problem-oriented interventions, including community prosecution, fall under the

umbrella of the community justice paradigm, a developing movement reflecting the trend

2! On January 9, 2002, City Attorney Rocky Delgadillo proposed a neighborhood prosecutor program to
target quality-of-Iife crimes. The program would employ eighteen prosecutors assigned to each of the city's
police divisions to coordinate police and neighborhood groups to address minor offenses, such as giaffiti

. and prostitution, that often fall between the cracks. Injunctions against gangs and other targets are among
the remedies to be used by the program (Uranga 2002).
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toward collaboration between criminal justice agencies and communities to increase
public safety and pursue justice for all community members. This developing movement
reflects a change in thinking about the role of the community in the pursuit of justice
(Karp 1998: vii). Rather than the standard, centralized expert model of professional
crime control, in which professional law enforcement agents merely assign an informant
role to the community for the enhancemeﬁf of formall social control mechanisms,
community justice envisions a strong participatory role for the community and
community-based organizations in socializing and enforcing behavioral standards, using '
both formal and informal social control mechanisms. The objective is to make the
criminal justice system more responsive to the needs of the community, with the ultimate
goal of increasing the quality of community life for all community members, including
offenders. According to Clear and Karp (1998), "the ideal of community justice is that
the agents of criminal justice should tailor their work so that its main purpose is to
enhance community living, especially through reducing the paralysis of fear, the
indignities of disorder, and the agony of criminal victimization" (Clear and Karp 1998:
4). |

Community justice operates at the neighborhood level, tying criminal justice
responses to the characteristics of neighborhoods. The focus on the neighborhood level
allows criminal justice agencies to adapt responses to the particular manifestations of
community life within a neighborhood. It frees criminal justice agencies to operate in a
context-specific manner, focusing on specific neighborhood problems by drawing on
local resources and initiatives, bolstered by external resources where necded. In this
sense, "community justice is explicitly concerned with a pattern of relations and
institutions that effectively operate at the neighborhood level” and the potential
consequences of the means employed to address neighborhood problems (Clear and Karp

1998: 16). The uniqueness of specific problems and varieties of community life in
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‘ different neighborhoods suggests the need for flexibility in formulating context-specific
responses.

Community justice envisions an expanded participatory role for community members
in enhancing the quality of neighborhood life. The panicipationvof local residents and
institutions in the justice process shifts the pnorities of criminal justice agencies from
state- and city-wide concerns to the local level, as‘ seen frorr; the perspectives of those
who live with the problems every day. Proponents of community justice recognize that
each citizen assumes some respoﬁsibility for the welfare of society and is morally
obligated to actively participate in the sustenance of the quality of life. The active
participation of the community discards the false assumption "that the onus of public
safety falls entirely on the criminal justice system", an assumption that has vcontly"libuted to
the past failures of the criminal justice system (Clear and Karp 1998: 21).

. The involvement of the community in the criminal justice process is the heart of
community justice. Community participation gocs beyond ensuring that local concerns
are addressed. It is also vital for building community capacity, so that informal social
control mechanisms can eventually replace much of the formal justice apparatus in
improving the quality of community life (Clear and Karp 1998: 15). However, in
practice, there has been little evidence of a shared understanding of the community role
in community justice. Ordin_ary citizens seldom participate in planning and implementing
interventions, and the creation of community capacity to participate in community justice
efforts has proven difficult (Kurki 2000).

Civil gang abatement falls squarely within the ideal of community justice. Flexibility
in tailoring responses to the local circumstances of the public nuisance and collaborating
with the community to identify problems and formulate the appropriate response are
hallmarks of the problem-oriented perspective, community prosecution, and civil gang

. abatement. The improvement of the quality-of-life in gang-plagued neighborhoods is the

goal advanced by the sparse literature on civil gang abatement (Office of the District
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‘ Attorney 1996, Los Angeles City Attorney Gang Prosecution Section 1995). Whether
civil gang abatement as practiced lives up to the ideal of community justice has not been

exarnined.

Lack of Research into Problem-oriented Interventions

There has been little research into the characteristics of problem-oriented
interventions. Most studies have been conducted on problem-oriented policing initiatives
within a single police agency (e.g.: Bazemore and Cole 1994; Buerger 1994; Capowich
and Roehl 1994; Eck and Spelman 1987a; Green 1996; Hope 1994; Toch and Grant
1991). Although there have been comparative studies of problem-oriented policing
across agencies (e.g.: Capowich 1995; Eck and Spelman 1987b) and of various problem-
ortented interventions against a particular category of crime, particularly drug violations,
by different agencies (e.g.: Bureau of Justice Assistance 1993; Weisel 1990), there has

‘ not been any comparative research into the problem-oriented dimensions of a single
category of intervention implemented by different agencies to ascertain whether the
intervention fulfills the promise of the problem-oriented perspective across agencies. Nor
has there been any research into the problem-oriented dimensions of community
prosecution.

Generally, when an innovative intervention is perceived as being successful, other
agencies will mimic the initial effort (Knoke 1982; DiMaggio and Powelllv. 19{83).
Mimicry may produce a response that is not appropriate to the local conditions. Mimicry
is often evident in the stereotypical language found in both state statutes and local
ordinances. In enacting a local ordinance, a municipality may use findings on
discrimination from other cities/towns as a basis for the ordinance. This may lead to the
ordinance being stricken by the courts because it has no foundation in the local

. circumstances that it was intended to address. However, the United States Supreme

Court has recently approved of the reliance of local governments on the experiences of
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other jurisdictions when drafting ordinances banning nude dancing (City of Erie v. Pap's
A.M. 2000). Under the problem-oriented perspective, such stereotypical responses would
be avoided by taiioring aresponse to the local conditions. The concept of tailoring
implies flexibility in problem-oriented responses; yet, there has been no research into a
single intervention implemented across various agencies to determine whether the
dimension of flexibility i; fulfilled.

Implicit in tailoring a response to the local conditions is the community’s input in
formulating the response. For an agency to understand the local context of a problem,
there must be input from those who live with the problem every day - the local residents,
community groups, businessmen and emplé)yc.ees who work 1n the neighborhood, and
agencies that deal \Yith the causes of the problem. Although there have been some |
studies into community input at the identification stage from the perception of criminal
justice agencies (Capowich and Roehl 1994). there has been no research into the
dimension of community involvement in the problem-oriented process from the
perception of community entities.

This research was aimed at filling this void by studying a single category of
intervention, the gang injunction, on the dimensions of flexibility and community
involvement. Because the use of the gang injunction has been virtually limited to the
state of California, there existed a unique opportunity to study a single intervention that
claims to embrace dimensions of the problem-oriented perspective without the o

encumbrances of variations in court procedural rules across state jurisdictions.
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' ‘ Theoretical Perspectives on Gangs

There is a tremendous amount of theoretical and research literature on gangs.
Running through this literature are two broad characteristics of gangs to which any
problem-oriented anti-gang intervention must respond. Group processes are common to
all gangs and must‘be effectively addressed by any response. A wide variation in
eriminal involvement distinguishes the criminal activity of different gangs, posing various
problems to which an effective response must be tailored. In this section, the importance
of each of these characteristics to gang interventions and civil gang abatement is
discussed, followed by a debate on the propriety of problem-oriented interventions for

addressing gang problems. '

Group Processes

Many of the provisions found in gang injunctions target the group processes that
. influence the behavior of individual gang members (Office of the District Attormey
1996), often placing restrictions on activities that are generélly permitted in a democratic
society. However, these "non-criminal” activities are the sources of community
intimidation and/or precursors of criminal activity, making their prohibition vital to the
effectiveness of any injunction initiative in eliminating the disorder caused by gangs.
Hanging out with gang members, wearing clothing associated with gang membership,
displaying gang tattoos, using gang hand signs, and applying graffiti are aéti\;ities which
collectively distinguish the gang as a group (Klein 1995), resulting in increased cohesion
among gang members. These activities also generate fear amony residents, who perceive
the outward presence of the gang as an indication of its control over the community.
The group nature of gangs also facilitates the commission of crimes and delinquent
acts. The organization of the gang and the protection that it affords gang members makes
. it a superior instrument for the execution of criminal enterpriscs. The individual gang

member's attitude of superiority and indifference to law and order is augmented by the
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. power and security of belonging to the group (Thrasher 1927/1963). Cooperation in
criminal and delinquent activities provide a sense of mission in a common enterprise
against external foes (Short and Strodtbeck 1965). Outsiders are regarded as proper prey
whose personal and property rights can be disregarded, resulting in a terrorized
neighborhood that seldom challenges the gang (Thrasher 1927/1963). C ontempofary
empirical research has consistently found a significant correlation between gang
affiliation and delinquent behavior, suggesting that there are factors within the gang
setting that contribute to greater ipvolvement by gang members in criminal behavior
beyond the existence of other risk factors (Thornberry and Burch 1997; Huff 1998;
Esbensen and Huizinga 1996; Battin-Pearson et al. 1998).

Because gang membership independently contributes to the etiology of crime and
delinquency, special attention must be given to the group dynamics of gangs by any
intervention effort. Interventions at the individual level, to which the criminal law is

. generally restricted, have proved inadequate to stem the tide of gang activity. Gang
injunctions attack the gang as a group, focusing on the public order and minor offenses

that often occur in a group setting (Office of the District Attorney 1996).

Gang Variation

Gangs manifest a wide degree of variation in both behavior and structure. Gangs
have been characterized as a "protean manifestation”, emerging in an endless var‘i';et)/’;f
forms, cach having their own unique action pattern (Thrasher 1927/1963: 5).
Contcmporary empirical studies have found that gang members participate in a full range
of crime, from status offenses to serious violent felonies (Thornberry and Burch 1997;
Huff 1998; Esbensen and Huizinga 1996, Battin-Pearson et al. 1998). This cafeteria-like
criminal involvement is characterized by a lack of specialization and a preponderance of
non-serious offenses (Klein 1996) often associated with disorder. Structurally, there are

several categories of street gangs, based on behavior patterns and structure, ranging from
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‘ the traditional, age-graded subgroup clusters to entrepreneurial gangs. Despite these
variations, treating all gangs in a stereotypical manner has been a common error in
contemporary gang control (Klein 1996).

Stereotyping results in two misleading assumptions: (1) all gangs are assumed to
indulge in the same disruptive and criminal behavior; and, (2) individual action is
confounded with group action. The police and the media often create popular perceptions
of gangs in stereotypical terms, amplifying public fear and outrage about visible criminal
behavior of young people acting in groups. Despite these popular perceptions, there are
differences in gang activity, even within the same city, and some actions by gang
members are aimed at attaining individual, rather than group, goals (Moore 1993).

Gang involvement in drug distribution and violence illustrates the problems caused
by stereotyping. There is a popular misperception thét all gangs are both highly
organized and highly prone to violence. Because the proliferation of gangs, the

‘ escalation of violence, and the 'crack cocaine' epidemic occuired at the same time in
many of the same neighborhoods, gangs are presumed to be heavily involved in the
distribution of crack and the increase in violent drug-turf wars. Although gang-related
violence and drug-related violence are normally two separate phenomena (Maxson 1995),
the police and the media have projected this interrelationship to the public, implying that
a crisis exists on both the national and regional levels (Moore 1993; Howell and Decker
1999). o

The argument against the gang-drug nexus does not imply that all acts by individual
gang members are not gang-related or that there are no gangs in which drug sales arc not
central to the gang's mission. Vandalism, graffiti, and inter-gang conflict are generally
activities intended to advance the gang's control over its territory (Moore 1993).
Entrepreneurial gangs have been identified in which drug distribution is the major gang-
related activity (Padilla 1992; Levitt and Vehkatesh 1999). The point is that any response

that addresses the problem of gang activity across gangs and communities in a
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. stereotypical fashion is inappropriate and likely to be ineffective. Appropriate responses
must assess local gang problems and causal community factors (Klein 1996; Howell and
Decker 1999), rather than common misperceptions based on spurious correlations.

Common suppression sfrategies against gangs are inherently stereotypical and
inflexible because of their reliance on the criminal law. A criminal statute prohibits all
activities falling within its scope, applies equally to all citizens and at all locations, and
necessitates a showing of individual culpability. Response alternatives under criminal
statutes are limited to the arrest and prosecution of a violétor, allowing little flexibility for
formulating the best possible response to individuated circumstances. While there may
be some variation in the prosecution of the criminal law, the individual culpability
requirement allows little opportunity to attack the group dynamics influencing gang
activity. Locking up one gang member at a time has been recognized as "a woefully poor
response to the ever-growing tide of gang violence" (Office of the District Attorney 1996:

. 44). In contrast, because they do not necessarily rely on the criminal law and its
requirement of individual culpability, problem-oriented interventiéns are more flexible in
addressing the group dynamics that sustain the gang.

The variation in gang characteristics and activity, combined with the problem-
oriented goal of formulating tailored responses to specific problems, leads to the
assumption that, if gang injunctions are problem-oriented interventions, provisions of
relief from nuisance-related behavior will vary according to the specific circumst;mc‘es of
the public nuisance in each targel area. A lack of variation in proposed relief will suggest
that injunction initiatives are stereotypical responses associated with suppressive social
control. Although there is a core group of restrictions common to all injunctions,
including prohibitions on group association, harassment/intimidation, and illegal drug
activity, variation in how these core concerns are addressed 1s anticipated, and

. pfohjbitions on other activities should vary widely. Because of the emphasis on the

connection between drug sales and gangs by law enforcement entities, restrictions on
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drug-related activity is expected to comprise a substantial proportion of the relief sought

by the injunctions.

Gang Interventions

Spergel (1995) has identified four basic strategies to address community gang
problems: local community organization and mobilization, social intervention,
opportunity provision, and suppression. When evaluated separately, each strategy has
failed to have a significant impact on gang activity. A fifth strategy is emerging, which’
Spergel refers to as organizational/institutional change and development. It seeks to use
new méch:anisms and tactics through existing organizations and institutions, often leading
to changes within those organizations and institutions. Although suppression is
presently the dominant strategy against gangs, the key to this emerging gang strategy lies
in the use of suppression in conjunction with the other basic strategies, through the
interaction of concerned organizations and institutions. This emerging strategy is
consistent with the problem-oriented perspective (Spergel 1995).

Under suppression strategies, local citizens and community groups are largely limited
to the role of informants. Law enforcement officials make strategic decisions based on
intelligence gathered from the community, but with little input from the community in
identifying specific problem activity and developing an appropriate response. As a result,
the community may not support the tactics used by the police, particularl§ in{fhe low-
income neighborhoods where gangs proliferate and the police experience the greatest
level of mistrust and resistance. Where suppression has been especially intense, the
scope and severity of the problem has often increased, suggesting that suppressive
responses unrelated to community conditions may be causally related to the continued
growth, spread, al?d development of gangs (Spergei 1995; Klein 1995). In order to have
legitimacy in the eyes of the community, a problem-oriented intervention must

incorporate meaningful community input beyond the traditional role of informant.
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Spergel advocates a community problem-solving model that defines broader and
more complex problems and responses than those identified through the law-and-order
rhetoric of suppression strategies. The model emphasizes the imponan(‘;e of community
mobilization, employed in conjunction with social intervention, opportunity provision,
and suppression, coordinated through the collaboration of the appropriate institutions.
Calling the model "Community Gang Problem Policing", Spergel promotes the strategy
as "a rational social control and community solidarity, social-institution-building
ap;;roach that strives for the prevention and control of the gang problem on the basis of
careful analysis of community and situational factors” (Spergel 1995: 200).

The Comprehensive Gang Initiative of the Bureau of Justice Assistance (1997; 1998)
provides a prototype model to help agencies and community groups overcome common
barriers in addressing gang problems. The model emphasizes‘adaptability, flexibility,
and a multifaceted approach that combines the elements of prevention, intervention, and
enforcement. Consistent with Spergel's model, it recognizes the need for responses
addressing the variation in gang problems across communities and incorporating
community involvement. The use of civil remedies, inciuding injunctions, is one option
that is advocated by the model.

One prominent gang researcher has criticized problem-oriented gang interventions in
general, and the Comprehensive Gang Initiative in particular. Malcolm Klein (1998)
questions the propriety of applying problem-oriented interventions to street gang": :
problems, arguing that targeting a particular pattern of problems in a particular location
fails to provide a generic solution addressing the community-level factors that spawn
gangs. Klein characterizes problem-oriented interventions as a weak, enforcement-driven
version of community policing, with decisions made by law enforcement officials, as
opposed to a strong vel‘siqn of community policing, in which resources and allocation
decisions are made by the éommunity in conjunction with the police (Klein 1998: 58).

Klein argues that the model enhances the status and reputation of gang members,
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. increasing cohesiveness among members and making the gang more appealing to at-risk
youths. Included in his criticism 1s the gang injunction, which Klein calls "the most
recent toy" of the Los Angeles model of gang suppression, which lacks any programs
oriented toward improving the community conditions that lead to gang activity (Klein
1998: 81). These conditions include the segregation of the minority population, a lack of
opportunities for a large number of young people, weak parental control, and inadequate
social services (Ehrenreich 1999a). Although conceding that injunctions may have some
short-term effectiveness against drug gangs in a given geographical area, Klein argues
that they are not effective for street gangs and will have the long-term effect of increasing
cohesion. Klein advocates a strong version of community policing, in which the
community belongs to its members rather than the police, as a better solutioﬁ to gang
problems (Klein 1998).

In response to Klein, Weisel (1998) argues that problem-oriented interventions

‘ recognize the wide variation in gangs by inquiring into the nature of the local gang
problem before a response is formulated. The range of pro\blem—oriented responses goes
beyond normal suppression programs to include situational prevention and partnerships
with community agencies. Both of these interventions are aimed at improving
community conditions, although suppression may be an appropriate intervention in |
communities where the gang problem is out of control. In this sense, problem-oriented
interventions are not enforcement-driven, but are preventive and responsi';/e to
community conditions.

Problem-oriented interventions are not intended to replace the suppression of crime as
a policing tactic. A well conceived problem-oriented response might magnify
suppression through forms of civil, social, and regulatory authority beyond the

enforcement of the law. Instead, suppression is used "Instrumentally” (Bayley 1994;
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‘ Toch and Grant 1991) to enhance neighborhood regeneration. When used instrumentally
and in collaboration with extra-legal interventions and community input, a more

suppressive response 1s not inconsistent with the problem-oriented perspective.

\
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. CHAPTER III: LEGAL PERSPECTIVES

Civil gang abatement is a legal intervention that employs thé civil remedy of the
preventive injunction to address public nuisances caused by gangs. In this chapter, a
discussion of the expressive function of legal intervention provides a transition from the
theoretical perspectives underlying civil gang abatement into the legal issues surrounding
the use of injunctions for public nuisances. A discussion of the weakness in the singular
reliance on the criminal law to control public order leads to a discussion of the
distinction, or lack thereot, between the criminal and civil law. A description of the
public nuisance and the use of the preventive injunction to abate public n{_lisances follow,

laying a foundation for a discussion of the gang injunction in Chapter [V.

. The Expressive Function of Law

Legal interventions have the potential to deter criminal behavior, beyond a direct
suppressive effect, through the expression of the community's moral condemnation of
offensive behavior. Consistent with Broken Windows theory (Harcourt 2001), the social
influence perspective advocated by Kahan (1997) and Meares and Kahan (1998) surmises
that social influence - defined as the effects on an individual's conduct of his/her
perception of the values, beliefs, and behavior of others - has a greater imﬁac?on criminal
behavior than the formal sanctions of the criminal law.

Individuals tend to conform their conduct to that of their peers in many aspects of life,
including the commission of crime. According to the social influence perspective, an’
individual's perception of peer attitudes toward criminal activity has a grecater deterrent
effect on the individual's decision to engage in criminal behavior than the threat of
punishment. As a result, the prevalence of criminal activity in a neighborhood reinforces

|l the individual's perception that such behavior is acceptable in that neighborhood,
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. reducing the perceived likelihood of community condemnation. Observing others
routinely committing violations sends an additional signal that obedience to laws and
social norms is burdensome and unnecessary, further reinforcing any propensity to
engage in criminal behavior. Because social influence shapes the values that individuals
attach to criminal behavior, effective anti-crime strategies must recognize the importance

!

of social influence on an individual's rational choice to comrhit crimes (Kahan 1997).

Social influence theory draws support from the public health sector through an
epidemiological perspective that anti-social behavior is contagious. Jones and Jones
(2000) describe contagion as a social phenomenon, in which the prevalence of anti-social
behavior in the youth’s family and community has a strong influence on whether the
youth becomes anti-social. Susceptibility to anti-social behavior is strongest in - |
adolescence, the second decade of life. Adolescents extensively exposed to anti-social
activities, ideas, and people run an increased risk of displaying anti-social behavior. Both

. a lower prevalence of anti-social behavior and a lower level of the seriousness of such
behavior in the community lessen the risk that an adolescent will become anti-social.
The transmission of anti-social tendencies can be socially organized, such as through
gangs that maintain “peewee” or “midget” cliques that prepare younger boys for full gang
membership. Driving the prevalence of anti-social behavior in a community below a
critical level through an increase in pro-social forces can combat this contagion effect.
Increasing the exposure to pro-social forces may set a trend in motion that furth& lo{v;fers
the level of anti-social behavior with httle further commitment of social resources.
According to Jones and Jones, “the contagion hypothesis is fully compatible with the
known epidemiology of antisocial behavior” — the tendency of delinquent youths to have
other delinquent youths as friends or associates, the prevalence of delinquent acts
committed by two or more youths acting in concert, and the consistent finding of

. inadequate supervision by parents and adults have all been identified as antecedents of

anti-social behavior (Jones and Jones 2000: 26).
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‘ Public order laws and other legal interventions that regulate social norms are pro-
social forces that serve, in part, to shape individual perceptions by giving social meaning
to the valués, beliefs, and behavior of others. Moral condemnation of visible disorderly
behavior through laws designed to suppress disorder not only expresses the attitude of the
community toward minor anti-social behavior, but also the community’s attitude toward
more serious crimé. Policies that increase the certainty of being held accountable for
disorderly behavior inform the individual that the community will not tolerate more
serious criminal behavior. Even largely symbolic laws and regulations of social norms
that are not strictly enforced reinforce the moral condemnation of particular behaviorb.
Suppression of visible signs of disorder and the accompanying expression of moral
condemnation tend to direct the individual away from any propensity to corrimit‘ more
serious crimes (Kahan 1997).

Kahan (1997) and Meares and Kahan (1998) have applied the expressive function of

. law to gangs. They argue that legal intcrventions designed to reduce visible gang activity
are more likely to ameliorate the social influence of gangs than are increases in the
severity of punishment for serious crimes through gang enhancement statutes. The
prevalence of highly visible gang activity in a neighborhood leads to the perception by
area youths that gang membership is valued and expected by their peers. Although .gang
membership is not intrinsically valued by all inner city youths, some of whom have
directly experienced the violence and damage caused by gangs, many relikta&ﬂ youths are
drawn into gangs through a misperception of the value of gang membership to their
peers. Furthermore, gang membership often appears more prevalent than it is because
visible gang activity affects the emotional dispositions of non-gang members. Youths not
involved in gangs often display the aggressive posture associated with gang members as a
defense mechanism, increasing the visible evidence of gang activity and reinforcing the

. perceived acceptance of gangs in the neighborhood. This aggressive demeanor also

increases the rate of violent crime, as individuals displaying such a demeanor find it
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difficult to back down from violent encounters. As a result of this increased visible
evidence of gang activity, the fear of crime increases ir'l the neighborhood, causing law-
abiding citizens to take defensive measures in response to that outwardly aggressive
behavior and the perceived prevalence of gang activity (Kahan 1997; Meares and Kahan
1998).

In neighborhoods where the social influence of visible gang activity is strong,
conventional crackdowns on serious criminal activity by law enforcement are often
ineffective. Instead of deferring gang activity, severe penalties resulting from
crackdowns and enhancement statutes reinforce the social influence of gangs by
increasing the status of lawbreaking gang members, who project great strength and
courage in the face of overwhelming odds. In contrast, legal strategies tha’t‘suppresys
visible gang activit'y also inform youths that gang involvement is not a valued and
acceptable norm. These strategies are potentially more effective against the social
influence of gangs because they counter the perception of the hi éh status of gang
rmembers in the neighborhood, diminishing the pressure to join gahgs and to emulate
gang behavior. Loitering ordinances, curfews, and civil injunctions are legal strategies
that atternpt to reduce visible gang activity, which, in turn, influences individual
perceptions of community norms (Meares and Kahan 1998).

Legal interventions against gangs must gain the support of the community by
increasing the certainty of, rather than the severity of, the resulting sanction. A llaw
certainty ot sanctioning for gang activity fails to have a deterrent effect or to express
moral condemnation. Benefits for law-abiding citizens are reduced by the failure to
diminish visible gang activity, decreasing the willingness of residents to cooperate with
authorities. To maintain a deterrent effect, a low certainty intervention requires a more
severe sanction, which is often imposed by authorities without any input from the

affected community (Kahan 1997).
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. Harsher sanctions may lead to a further loss of community support because of the
destructive impact of severe sanctions on communities. Low-income communities,
where gang activity is most prevalent, have experienced the coliateral damage caused by
longer terms of incarceration. The resulting atomization of families leads to increased
economic and social hardship for family members remaining in the community and for
the community at large. Harsher sanctions also increase the threat of retaliation by gang
members against citizens who cooperate with authorities and convey the perception of the
contempt of society for the predominately minority citizens who reside in these
communities. Less cooperation and community support reinforces the lower certainty of
sanction by decreasing the cooperation of ciiizens that authorities need to reduce disorder
and crime (Kahan 1997).

A high certainty/low severity policy counteracts these dynamics by raising the
expected benefits of cooperation, reducing the destructive effects of severe sanctions,

. diminishing the threat of retaliation, and avoiding the perception of social condemnation.

Cooperation by the community raises the certainty of sanction while lowering the

necessity of applying more severe sanctions to obtain a deterrent effect, which in turn

leads to even greater cooperation by residents (Kahan 1997).

Gang loitering ordinances, curfews, and civil injunctions are legal interventions for
which the severity of sanction is relatively low and the certainty of sanction is relatively
high (Kahan 1997). Violations are clas.siﬁed as minor misdemeanors or cl:v:ivii"contempt
carrying, at most, relatively short periods of incarceration. Authorities can enforce them
with relative ease when compared with the more stringent evidentiary requirements
associated with serious crimes. Their use to combat gang activity may gamer the
necessary support of the community, particularly when the community has input into
drafting the interventions. However, statutes and ordinances aimed at enhancing public
order over an entire jurisdiction may encounter constitutional challenges that civil

remedies tailored to meet the needs of a specific neighborhood are able to avoid.
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‘ . Constitutional Problems in Public Order Laws

One major impediment to the use of public order laws, such as gang loitering and
curfew ordinances, for addressing visible gang activity is their susceptibility to
constitutional challenges for vagueness and overbreadth. Originating in the due process
clause of the Fourteenth Amendment, the vagueness doctrine requires a penal statute to
give adequate notice to the; ordinary person of the conduct or-activity prohibited and to
prevent arbitrary and discriminatory enforcement by providing adequaté standards
limiting discretionary decisions by the police (Kolender v. Lawson 1983; Papachristou v.
City of Jacksonville 1972). Derived from the First Amendment, the overbreadth doctrine
requires that a law be invalidated if its proscriptions are reasonably capable of restricting
constitutionally protected speech or conduct (Gooding v. Wilson 1972; Cohen v. |
California 1971; R.A.V. v. City of St. Paul 1992). The vagueness and overbreadth
doctrines have invalidated public order laws specifically aimed at reducing gang activity

. (Lanzettci v. New Jersey 1939 — statute prohibiting being a “gangster”; City of Chicago v.
Morales 1999 — ordinance prohibiting loitering by gang members; Nunez v. City of San
Diego 1997 — curfew ordinance enforced for the express purpose of reducing gang
activity; Harvard, Ill. v. Gaut 1996 — ordinance prohibiting the wearing of gang clothing
and insignias and the use of hand signals for gang-related communications). The result is |
that law enforcement authorities have been severely limited by constitutional constraints
on public order laws.

The recent emphasis on preventive interventions to reduce net ghburhooci disorder
requires new sources of authority allowing law enforcement officials to address the minor
street misconduct that enhances neighborhood disorder and gang activity (Livingston
1997). The United States Supreme Court has recently implied that a targeted approach to
gang activity might pass constitutional scrutiny. While invalidating Chicago’s Gang

. Congregation Ordinance, under which over 42,000 arrests and 89,000 dispersal orders

were made in three years, as void-for-vagueness, the Court left the constitutional door
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open to an intervention directly prohibiting the intimidating conduct presented by "'the
very presence of a large collection of obviously brazen, insistent, and lawless gang
members and hangers-on on the public way™ (City of Chicago v. Morales 1999: 1856-7).

The decision is significant to the future viability of the gang injunction. Proscriptions
on the public association of gang members and on the intimidation of law-abiding
citizens are central to the gang injunction. By prohibiting the public congregation of
gang members and the open display of the gang's hold over a neighborhood, injunctions
attack the group processes that enhance the social influence of the gang over the
community (Meares and Kahan 1998), as well as reducing the availability of targets for
drive-by shootings by rival gangs. Almost every gang injunction has some form of
associational prohibition,”? which has been declared to be "the most important tool” in the
abatement strategy by Special Assistant District Attorney Susan Mazza of the San Diego
County District Attorney's Office (San Diego Union-Tribune 1997). Prior to Morales,
. the Court had declined review of the leading California case on gang injunctions (People
v. Acuna (Cal. 1997), cert. denied sub nom. Gonzalez v. Gallo (1997)), implying that this
targeted legal intervention passed constitutional scrutiny.”

Despite the constitutional deficiencies in the use of public order laws to address gang
activity, this approach has not been abandoned. For example, on the heels of the Morales
decision, both the Los Angeles County Board and Supervisors and the Malibu City
Council have passed gang loitering ordinances. The Malibu ordinance prohibits gang
members from loitering, flashing gang signs, or intimidating non-gang members
(Westside Weekly 1999). The Los Angeles County ordinance, applicable only in
unincorporated county areas, prohibits gang members and anyone accompanying them

from loitering in public places with the intent to display a street gang's dominance over

2 Only one initiative did not include an association prohibition.

. ' P People v. Acuna (Cal. 1997) is discussed in full in Chapter IV.
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public areas, intimidate others from entering public areas, or conceal criminal activity. It
also imposes criminal liability on parents whose juvenile children are éonvicted under the
ordinance. According to county officials, the wording of the ordinance.was based on the
outcome of the Morales decision (Riccardi 1999). One commentator claims that the
ordinance would eliminate the need for obtaining gang injunctions (Melendi 1999).
Challenges under Morales have been predicted for both ordinances.

Buena Park and San Bernardino, California, have recently adopted ordinances that
ménge the civil remedy of eviction with criminal sanctions for non-compliance by
landlords. The ordinances require landlords to evict tenants who have been arrested on
suspicion of drug- and gang-related offenses in or around their buildings. The ordinances
are modeled after a similar law enacted by the City of Los Angeles in 1997. While
forcing the eviction of 168 people, the Los Angeles ordinancé has not been successfully
challenged in the courts. These ordinances attempt to give police and landlords a legal
tool to help prevent the neighborhood decay that accompanies constant gang and drug
activity. Eviction is based on arrest, not conviction, causing protésts that innocent people
who are mistakenly arrested will face eviction without due process safeg’uards.24 When
an eviction is appealed, the city manager hears the case in a civil proceeding, under the
standard of preponderance of the evidence, to determine whether a legal basis for the
eviction exists. The Buena Park law covers an entire apartment complex, including the
alleys and areas immediately adjoining the complex. It is imposed on an entire famlly if
one household member is arrested. Landlords who refuse to evict under the ordinance
face fines and, if refusing four times in one year, misdemeanor charges, placing the onus
for enforcement clearly on landlords (Frazier 1999; Gottlieb 1999; Hong 1999).

The Chicago suburb of Cicero, lllinois, has passed the first law in the country aimed

at banishing gang members from its jurisdiction. Responding to sixty-four shootings and

** The United States Supreme Court recently upheld a similar policy in public housing projects
(Department of Housing and Urban Development v. Rucker (2002)).
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. fifteen homicides in 1998, most of which were gang-related, a non-binding resolution
garnered ninety-six percent of the vote in favor of the ordinance, leading the town council
to unanimously pass the ordinance (Belluck 1999; Law Enforcement News 1999; Slater
1999). Applying equally to juveniles and adults, the ordinance requires identified gang
members who, after an administrative hearing, have been determined to pose an active
threat to the comn;unity to leave Cicero and not return, even to visit family members.
Those who fail to leave or who return to the town face a $500-a-day fine.

The banishment process begins after criminal charges are placed against an identified:
gang member who poses a clear and present danger to community. The suspect is
summoned to appear before a hearing officer, who détei’mines by a preponderance of the
evidence whether the suspect is in violation of the ordinance. The suspect has the choice
of ceasing all gang activity or leaving the jurisdiction within sixty days if found in
violation of the ordinance. Parents of juveniles who fall L}nder the ordinance have the

. option of relocating the child, relocating with the child, or renouncing the child's gang
affiliation and agreeing that no further gang involvement Will take place for at least one
year, after which the sanctions may be waived. Accused gang members have the right to
be represented by a private attorney and to appeal the findings to the Cook County
Circuit Court. Most commentators have predicted constitutional challenges to the |
ordinance (Law Enforcement News 1999; Slater 1999).25

By its very nature, the gang injunction differs from these broad ordinéﬁce(é.

Injunctive relief is narrowly construed to directly prohibit specified harmful conduct that

contributes to a public nuisance in a strictly defined locale, in contrast to the prohibition

2 In its ongoing battle against gangs, Cicero has filed an $11 million lawsuit against two street gangs, the
Latin Kings and the Noble Knights, alleged to be involved in the sale of illegal drugs. The lawsuit is
designed to take the profit out of crime and to compensate the townsfolk for the resulting fear and for
damages from graffiti (Robinson 1999). The town had also passed an ordinance allowing the police to
seize cars of suspected gang members (Sadovi 1999). After impounding over sixty cars in six weeks, the
ordinance was withdrawn in response to a lawsuit filed by the American Civil Liberties Union and replaced

‘ " with a curfew ordinance, which allows the police to impound cars driven by anyone under the age of
seventeen caught out after curfew (Associated Press State and Local Wire 1999).
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of relatively ambiguous conduct and the citywide application under an ordinance.
Ordinances‘ purposely target undefined groups, while the gang injunction targets
individual members of an identified association. The application ofthé injunction is
limited to named individuals previously identified by law enforcement officials as gang
members and to associates whose conduct is linked to the public nuisance. Itis
enforceable only within the specified target area in which the public nuisance exists. It
avoids arbitrary enforcement by being implemented through a written court order that has
pa‘s§§:d judicial scrutiny prior to enforcement, and the individuals enjoined must be
notified of their status as defendants and the provisions of the injunction prior to any
enforcement action agéiﬁst him.

The increasing reliance on ordinances and gang injunctions to specifically address
gang activity represents an accelerating swing in public sentiment from an emphasis on
individual rights toward an emphasis on community safety. Cicero's gang banishment
ordinance, the eviction ordinances and gang injunctions cropping up in California, and
anti-gang loitering ordinances passed in spite of Morales are evidence of how innovative,
and often draconian, criminal and civil measures are being formulated to combat the
corrosive effect of gang activity on neighborhoods and to express the community
condemnation of gang activity. These measures also illustrate how legal tools are
evolving from an emphasis on criminal convictions toward a reliance on the civil law,
causing an already unclear theoretical legal distinction to become even more aml;igu{(;us

in practice.
The Criminal / Civil Law Distinction

In 1968, Herbert Packer exposed the limits of using the criminal law to regulate anti-
social behavior. Challenging the law enforcement community to find a systematic way to

adju‘st its singular reliance on the criminal law, Packer suggested that some anti-social
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conduct could be addressed more expeditiously through the civil law, which permits
individualized before-the-fact regulation against carefully chosen areas of serious anti-
social behavior. While recognizing the expense and burden of individualized proactive
regulation, Packer saw an advantage in leaving the actor a free, participating member of
society, inhibited only by the actor's predetermined threat to the community. Under this
strategy, the sanctions of the criminal law become the option of last resort, rather than the
first option under traditional crime-suppression strategies (Packer 1968: 253-255).
Goldstein's proposal for the use of civil remedies as one option under the problem-
oriented perspective (Goldstein 1990: 139) is consistent with Packer's reasoning,.
However, the aI.)pI:ication of civil law to address what is primarily activity related to
criminal behavior may further cloud the already amorphous distinction between criminal
and civil law.

According to Cheh (1991), the distinction between criminal and civil law has
historically been a defining feature of the Anglo-American tradition of jurisprudence.
Theoretically, criminal law emphasizes the adjudication of guilt in an adversarial
proceeding that protects the accused through the strictly formulated rules of substaniive
and procedural law. In contrast, civil law emphasizes rights and responsibilities in
interactions between private parties in an equitable proceeding based on the particular
circumstances of the case. Criminal and civil proceedings are distinguished by being
held in separate courts that follow different rules of procedure, burdens of :prcr;‘of, and
modes of remedy. The distinction is important because the constitutional protections
afforded to the accused in a criminal proceeding are generally not available to a
defendant in a civil proceeding. Although some exceptions have been crafted by judicial
fiat, the Fifth Amendment privilege against self incrimination and the rights to a speedy
trial, trial by jury, _confrontation of witnesses, compulsory process, and assistance of
counsel of the Sixth Amendment expressly apply to criminal prosecutions; and, the

requirement that guilt be proven beyond a reasonable doubt has been largely confined to
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crimiﬁa] prosecutions by judicial precedent. Criminal law exacts a penalty expressing
condemnation after an act has occurred, and its sanctions are substantially limited to
incarceration, execution, and fines. In contrast, civil law attempts to prevent future harm
as well as remedy a past wrong, Civil remedies encompass a much broader range of
alternatives, including restitution and recompense, monetary penalties, loss of
government benefits and privileges, asset forfeiture, preventive detention and civil
commitment, and injunctive relief (Cheh 1991).

Presently, there is an accelerating tendency by law enforcement agencies to address
anti-social behavior with civil ren%edies. The recognition of the inadequacy of
conventional law enforcement methods in addressing some criminal activities has caused
criminal justice officials to pursue multiple strategies to both punish and prevent anti- “
social behavior. Anti-social behavior is viewed as "a problem to be met, rﬁanaged, and
resolved by whatever tools will do the job" (Finn and Hylton 1994: 4). Other factors
leading to the proliferation of the use of civil remedies include the undesirability of
criminal remedies, with the attendant stigma and condemnation (Cheh 1998), as a
solution for some problems; the increased societal emphasis on prevention (Steiker
1998); and the increased accessibility of civil remedies as alternatives to criminal
remedies (Green Mazerolle and Roehl 1998).

Employing civil remedies to address criminal behavior is not a new response to
crime. Victims have always had the option of pursuing compensation through civil *
actions against convicted criminals, and federal administrative agencies have pursued
both criminal prosecutions and civil actions in regulatory areas, such as antitrust and
security law violations. However, law enforcement agencies are employing civil
remedies to prevent crime at a much higher rate than in the past (Cheh 1991: 1327).
Today, “civil remedy solutions are the norm rather than the exception” (Green Mazcrolle
and Roehl 1998: 2). Améng the increasing array of preemptive strikes on criminal

problems through the civil law are the use of zoning and building codes to close drug
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. houses (Green 1996), civil commitment to incapacitate sex offenders after their prison
termg expire (Kansas v. Hendricks 1997), asset forfeiture to seize cash and property
assets from convicted drug dealers (Moran 1997) and other crirﬁes (Finn and Hylton
1994; Bennis v. Michigan 1994), and the use of injunctions to abate prostitution (Kelley
1999) and hate crimes (Finn and Hylton 1994, ).

Several reasons have been advanced for the increasing tendency of law enforcement
agencies to turn to civil remedies to address criminal behavior. Civil remedies expand
the responses available to law enforcement, reaching anti-social behavior that is beyond
the scope of the criminal law or addressing criminal behavior in a more expeditious
manner. The increased reach of the civil law is partially attributable-to:the less stringent
due process safeguards of civil procedure when compared to the rigorous constitutional
protections of criminal procedure. As a result, the civil process is often perceived as
being more swift and certain than the criminal process; and, when the criminal behavior

. amounts to only a misdemeanor, civil remedies may be more severe than criminal

sanctions (Cheh 1991). Swiftness, certainty, and severity cyomprise the triumvirate of

elements thal are theoretically necessary for the effective deterrence of criminal behavior

(Maxson and Allen 1997). Finally, the non-criminal nature of civil litigation can

generate more support from the community, helping overcome the widespread mistrust of

inner-city residents for traditional suppression tactics and improving the quality of life of
those who lack the resources to improve their environment (Finn and Hyl'{on"i994).

In reality, the separation of criminal and civil law has never been clear or complete
(Cheh 1991; Finn and Hylton 1994; Wasby 1980), and the recent acceleration of the use
of civil remedies to prevent common street crime will further cloud the distinction. The
rise of the "preventive state" (Steiker 1998: 774) is most commonly evident in the
increase of preventive measures through the community- and problem-oriented policing
initiatives, from which the concept of community prosecution was spawned. These

. initiatives allow law enforcement agencies to identify and proactively neutralize potential
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‘ violators by imposing restrictions on their liberties before they commit crimes. The
problem poéed by these initiatives is two-fold: (1) identifying those practices and
policies that, despite being labeled civil, are so punitive that they should be subjected to
the constitutional constraints of the criminal sanction; and, (2) determining what
constitutional and/or policy constraints should be placed on preventive practices that
really are non-punitive in nature (Ibid. 776-7). As crime prevention has recently become
the rage in criminal justice, the distinction between civil and criminal law 1s likely to
beégme more ambiguous, with relatively new remedies and new applications of old

remedies being formulated to enhance the preventive role of law enforcement agencies.

Public Nuisance Law
The nuisance abatement authority of municipal governments has been advocated as a
‘ particularly appropriate tool to address difficult public order problems for which the
criminal law has proven insufficient (Goldstein 1990). Perhaps this is due to the
aﬁlorphous legal meaning of the term 'nuisance’. Originally meaning 'harm' (Spencer
1989), the scope of conduct brought under the legal concept of 'nuisance' has never been
exactly defined and has broadened considerably since the term was first applied to anti-
social behavior, changing as the needs of the public have changed (Spector 1999y,
Prosser raised the point most eloquently, stating:
There is perhaps no more impenetrable jungle in the entire law than that
which surrounds the word 'nuisance’. It has meant all things to all men,
and has been applied indiscriminately to cverything from an alarming
advertisement to a cockroach baked in a pie. There is general agreement

that it 1s incapable of any exact or comprehensive definition (Farmy v.
College Housing, Inc. 1975: 175, citing Prosser, Law of Torts (4th ed.

. 1971), 571).
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. Early Development of the Public Nuisance under the Common Law

Spencer (1989) provides a history of the development of the common law concept of
public nuisance in England. Under the early common law of the thirteenth century,
'nuisance’ referred to harm resulting from the prevention of the use of land that did not
rise to the level of dispossession. Later courts allowed actions for nuisance for less
serious forms of iflterference with land use that amounted to mere inconvenience. By the
seventeenth century, 'nuisance’ was used in the context of private disputes between
neighbors for harm caused by interference with the use of, enjoyment of, or rights over .
land by the occupant.

Public, or common, nuisance law developed in parallel with private nuisance law,
proscribing the same type of conduct when committed against the communiiy ifl general.
At first, the public nuisance centered on blocking highways and running trades that
adversely affected the community's use of public space. Private nuisance, where the
‘ ‘ action only affected the plaintiff, was a civil action heard in the common law courts,
whereas public nuisance, which affected the whole commuhity, was generally a violation
heard in the local criminal courts. Civil actions were brought for a public nuisance only
where a plaintiff had suffered significantly greater damage than the rest of the
community. Otherwise, public nuisance actions stemmed from the police powers of the
sovereign and were prosecuted as crimes (Spencer 1989).

Through the public nuisance laws, the local criminal courts event‘uallgrl ga?ned
jurisdiction over an assortment of petty offenses that interfered with public rights:
blocking or impeding public rights of way, polluting water by trades, allowing animals to
wander, selling unwholesome or short measures of food or ale, catching immature fish
and hunting out-of-season, running bawdy-houses and disorderly ale-houses, night
walking and eavesdropping, allowing a house to become overrun with the poor through
subdivision, and being a common scold (a person who breaks the public peace). These

activities were distinct from conduct interfering with the use and enjoyment of land that
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. gave rise to the private nuisance; they were harmful to the community or damaging to the
public welfére. In the early eighteenth century, William Hawkins further expanded the
concept of public nuisance by placing all the crimes that he could not otherwise
categorize into the residual category of ‘common nuisance’, defined as "an offense against
the public, either by doing a thing which tends to the annoyance of all the King's subjects,
or by neglecting to do a thing which the common good requires” (Spencer 1989: 66).

The late eighteenth and early nineteenth centuries saw the first actions seeking
injvup‘ctions against public nuisanges as a supplement to, not a substitute for, criminal
proceedings. Temporary injunctions, which were in force prior to trial, were sought in
éases where a criminal defendant threatened irreparable harm to the community before
the case could be adjudicated. The use of injunctive relief expanded at the beginning of
the nineteenth century in response to pollution from untreated wastewater, which was
commonly dumped into rivers by private and municipal corporations and affected the

. health and welfare of downstream residents. Private corporations were regarded as

incapable of committing a criminal offence and, therefore, beyond the reach of criminal

prosecution for public nuisances. Municipal corporations that operated sewers under
powers granted by Parliament were even further removed from criminal liability. Even if
prosecution were possible, fines and jail sentences were viewed as ineffective against
conduct that repeatedly or continuously threatened the health and welfare of the public.

Because public officials had no meaningful remedy for these forms of public nuisance,

the Chancery courts, which were administrative courts under the direct authority of the

King, eventually began to grant permanent 1njunctions against such violations on the

application of government officials. In time, the injunction was regarded as the only

sensible remedy for any continuing public nutsance, and criminal prosecutions for health
hazards virtually disappeared. Although the public nuisance was still a crime, the
common method of suppressing it became an injunction issued in civil court, instead of

‘ prosecution in criminal court.
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‘ California Public Nuisance Law

Upon attaining statehood in 1850, California adopted the common law as the basis of
the state's legal system. In 1872, the legislature first codified both 'nuisance' and 'public
nuisance’. In 1873-74, the Civil Code was revised and nuisance was redefined, and in
1996, the illegal sale of controlled substances was added to the definition (Allen 1998).

Today, 'nuisance' is defined as

anything which is injurious to health, including, but not limited to, the illegal sale
of controlled substances, or is indecent or offensive to the senses, or an
obstruction to the free use of property, so as to interfere with the comfortable
enjoyment of life or property, or unlawfully obstructs the free passage or use, in
the customary manner, of any navigable lake, or river, bay stream, canal, or basin,
or any public park, square, street, or highway .. . (California Civil Code s. 3479).

"Public nuisance' is defined as a nuisance

, which affects at the same time an entire community or neighborhood, or
any considerable number of persons, although the extent of the annoyance
or damage inflicted upon individuals may be unequal (California Civil
Code s. 3480). '

The offending conduct must be continuous and repetitive, not an isolated act (58 Am
Jur 2d Nuisances s. 37 (1997)). It also must tend to cause substantial harm to the exercise
of a common right of the public or to annoy a substantial portion of the comrtiunity.
Whether or not the conduct is specifically prohibited by the criminal law is irrelevant,
and conduct that interferes with the use and enjoyment of land by 2 large number of
persons is not automatically considered a public nuisance. The inquiry turns upon the
reasonableness of the interference with a public right under the peculiar circumstances of
the case. The test is the character of the injury or right impinged upon and the possibility
of substantial annéyance or inconvenience to the public by invasion of its rights, not the

‘ " lawfulness of the conduct or the number of persons injured (58 Am Jur 2d Nuisances ss.
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‘ 35-42 (1997); Restatement of the Law 2d, Torts 2d ss. 821A —C (1979)).

Three remedies are available for a public nuisance: indictment or information,”® a
civil action, and abatement (California Civil Code s. 3491). An action to abate a public
nuisance applies to the future, turning on the question of whether the activity is so
unreasonable that it must cease (Restatement of the Law 2d, Torts 2d s. 821B). Any

public official who is authorized to represent the state or an approprate subdivision may

bring the action:

A civil action may be brought in the name of the people of the State of
California to abate a public nuisance...by the district attorney of any
county in which such nuisance exists, or by the city attorney of any town
or city in which such nuisance exists, and each of said officers shall have
concurrent right to bring such action for a public nuisance existing w1thm
a town or city...(California Code of Civil Procedure s. 731).

The Preventive Injunction.

Civil gang abatement employs the civil remedy of the preventive, or prohibitory,
injunction (Fiss 1978) to abate gang activity as a public nuisance. The preventive
injunction i1s a judicial order commanding defendants to perform or refrain from
performing some specified act. It is chiefly employed to prevent future irreparable injury
when other legal remedies are inadequate (43 C.J.S. Injunctions s. 2 (1997)). Prgvegtive
injunctions are well established in Anglo-American law as the primary equitable remedy
for the abatement of public nuisances (Dunbar, 1898). Injunctive relief is a suitable
problem-oriented intervention because it is proactive, allows a surgical response to
specific neighborhood conditions, and may be fashioned to avoid the potential for

unfairness to innocent parties (Goldstein 1990: 140).

%6 An indictment is an accusation presented by a grand jury. An information is an accusation presented by
competent public officer on his oath of office. In most states, an information may be used instead of a
. grand jury indictment to bring the accused to trial.
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In his classic work entitled Government by Injunction, Dunbar (1898) provides a

summary of the injunction process:

The power to issue writs of injunction is one of the chief characteristics of
courts exercising chancery powers. An injunction perpetually restraining
a defendant from doing specified acts may be granted after a full hearing
as the final relief sought in the suit; but a preliminary injunction
temporarily restraining the commission of certain acts, until the case can
finally be decided, may also be issued immediately upon the filing of the
bill of complaint, or at any subsequent time, and either with or without
notice to the defendant. An injunction of either class is in substance an
order of the court to the person named in it directing him to refrain from
doing certain things. The penalty for any violation of this prohibition is a
summary proceeding by attachment to punish the offender for a contempt
of the court in disobeying its order...Such a proceeding is, invariably, in
the absence of statutory provision to the contrary, heard by the court
without the intervention of a jury, and with no right of appeal for error of
law or fact. If the contempt is established, punishment may be inflicted by
fine or imprisonment or both...The vigorous and summary nature of this
remedy renders it exceptionally effective in affording relief, and, also, it
must be conceded, exceptionably capable of abuse (Dunbar, 1898: 5-6).

The California Code of Civil Procedure defines an injunction as "a writ or order
requiring a person to refrain from a particular act” (California Code of Civil Procedure s.

525). Among the cases where an injunction may be granted are:

(1) When it appears by the complaint that the plaintiff is entitled to the

relief demanded, and the relief, or any part thereof, consists in restraining

the commission or continuance of the act complained of, either for a

limited period or perpetually. .

(2) When it appears by the complaint or affidavits that the commission or
continuance of some act during the litigation would produce waste, or
great or irreparable injury to a party to the action. ..

(4) When pecuniary compensation would not afford adequate relief.

(5) Where it would be extremely difficult to ascertain the amount of

compensation which would afford adequate relief.

(6) Where restraint 1s necessary to prevent a multiplicity of judicial

proceedings.

(California Code of Civil Procedure s. 526 (a)).

. ‘ Although the preventive injunction has been likened to a mini-criminal statute (Fiss
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. 1978; Graham 1996), it is distinguished from the criminal statute by several
characteristics. Unlike criminal statutes, which must address the actions of the general
public, the preventive injunction operates in personam, addressing only the actions of
clearly identified individuals. Prior to enforcement of an injunction, these named
individual must be notified of the existence and provisions of the injunction. Because the
injunction is a tailored remedy, the activities demanded or proscribed by the injunction
are described with a degree of specificity not ordinarily found in criminal statutes,
allbyving the judge to make a sur%ical strike at harmful conduct. Unlike a criminal
statute, the issuance of an injunction is conditional upon a showing of the likelihood of
irreparable injury and the inadequacy of alternative remedies for the prevention or repair
of the injury. Finally, because the injunction is an equitable remedy that allows a high
degree of judicial discretion, more power is invested in the judge in issuing an injunction
than in judging criminal liability (Fiss 1978).

' The jurisdiction of a court sitting in equity over controversies involving criminal
conduct is based on the greater adequacy of the injunction as a remedy when compared to
the criminal law. Through a temporary restraining order, a court can intervene
immediately to prevent the continuance or completion of an act that cannot be addressed
by the criminal law until irreparable injury has occurred. The jurisdiction of a court of
equity is not negated merely because the threatened act is defined as a crime. Equity
jurisdiction exists for the adjudication of civil rights and, since every crime involves
some infraction of civil rights, criminal acts are subject to injunctive relief (Dunbar,
1898).

Where the acts are repeated and almost certain to continue into the future, an
injunction provides a more adequate remedy than separate criminal prosecutions for each
violation. Where repeated convictions have failed to stop persistent violations of
criminal statutes, the criminal law is obviously inadequate and injunctive relief is proper

. (66 C.J.S. Nuisances s.110(d)(1)). Some state legislatures have passed statutory
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‘ provisions empowering courts of equity to abate public nuisances created or maintained
by criminal offenses, even where there is no sh(;wing of injury to property or to civil
rights. Such statutes have been held valid and constitutional, falling within the state'’s
police power to protect the public's health and morals. They are regarded as a proper
extension of equity jurisdiction, furnishing a cumulative remedy in aid of the criminal
law (66 C.J.S. Nu;sances s.110(d)(3)). Municipal ordinance violations may also fall
under equity jurisdiction as public nuisances (66 C.J.S. Nuisances 5.110 (e)). In passing
such provisions, legislatuges perceive equitable remedies as speedier, and more certain
and/or efficient, than a complaint under the criminal law. The clear intention is to use the
civil process to punish persons guilty of violating injunctions, not to add to the
prohibition of the criminal statutes. In this sense, injunctive relief is justified b)ll greater
efficacy in preventing a future injury, due to the higher probability of a conviction for
contempt in a summary proceeding by a judge than by a jury, and without the

. encumbrance of the right of appeal (Dunbar, 1898). |

Livingston (1997) has heralded the preventive injunction as a viable option to the
criminal law for dealing with neighborhood public order problems. Civil injunctions
have the advantage of allowing the trial judge to be more precise in restricting offensive
conduct by tailoring the injunction to the specific circumstances of the case. Injuncﬁons
applied to community problems require specification of the problem that gives rise to the
need for relief, necessitating community involvement in conducting a thdfouéh
examination of neighborhood conditions related to the problem. The resulting injunction
can be carefully crafted to precisely prohibit the specified activities that contribute to the
problem. Prior judicial scrutiny resulting in a written order avoids the problem of
arbitrary enforcement often associated with public order statutes by limiting police
enforcement authqrity to specified locations, persons, and prohibited conduct (Livingston

1997).

Despite the advantages, there are significant issues concerning the use of injunctions
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to address public order problems. Injunctions are generally granted on the basis of swofn
affidavits and may be issued temporarily in ex parte proceedings, without notice to or
challenge by the defendant, precluding the opportunity by the defendant to confront
witnesses prior to a judgment. Under the California civil procedure, a temporary
restraining order can be issued without notice to the opposing parties when great or
irreparable injury will result to the applicant before the matter can be heard by the court
(Califofnia Code of Civil Procedure s. 527(c)(1)) or when nétice could not be made after
a good faith effort by the applicant (California Code of Civil Procedure s. 527 (c) (2) (B).

The judge is afforded wide discretion in determining whether to grant an injunction
and what provisions to include in the order, heightening the risk of the discriminatory
application of relief. The judge can issue an injunction in clear diéregard of equitable and
legal principles and not be reversed by a higher court until after the issue has beéﬁ |
effectively disposed of, to the wrongful prejudice of the defendants. The judge also has a
great deal of discretion in deciding whether the facts of the case justify an injunction. To
a large extent, his decision cannot be reviewed without clear evidence of abuse of his
discretionary powers. The defendant is obliged to obey both a temporary and permanent
injunction, even though it may be quashed in later proceedings (Powell 1928: 47). Asa
result of this heightened risk of discretionary abuse, the conditions under which
injunctive relief 1s appropriate, the individuals who can be legitimately enjoined, and the
appropriate scope of relief are issues raised in any controversial application of injunetive
relief (Livingston 1997: 644), including the gang injunction.

The demand of advance spccification of neighborhood conditions requires a close
analysis of neighborhood problems, necessitating close collaboration between law
enforcement authorities and the community (Livingston 1997: 645) to ensure that the
provisions of the injunction are necessary and appropriate in the local context. Such
collaboration has often been difficult to attain, especially in low-income communities

where public order problems prevail alongside the lack of a "quasi formal social
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organizational structure that would facilitate access to community residents” (Maxson
and Allen 1997) and the perception that the police represent a suppressive occupation
force. Many of these issues have been raised regarding the use of injunctions to abate
public nuisances and will be discussed in Chapter [V, which specifically addresses the
gang injunction.

Preventive injunctions have been used in various contexts to prohibit patterns of
Aconduct that precede and facilitate criminal conduct, including labor strikes (Milkwagon
Drivers Union v. Meadowmoor 1941), abortion protests (Madsen v. Women's Health
Center 1994), and civil ri,ghts violations (United States v. Original Knights of the Ku Klux
Klan 1965;-Commonwealth v. Guilfoyle 1988). Preventive injunctions have been used to
redress pubiic nuisances threatening anti-social or criminal behavior, including labor
conflicts (/n re Debs, 1895), doctor-assisted suicide (People v. Kevorkian 1995),
prostitution (Tamaki 1995; Kelly 1999), and traffic violations (State v. United-

‘ Buckingham Freight Lines (lowal973)). Injunctions for labor strikes and abortion
protests are analogous to the use of injunctions against gangs because of the influence of
group dynamics in each of those situations.

In a labor strike, picketers often try to interfere with the ability of the employer to
conduct business during the strike by intimidating individuals from entering the
workplace. When routine police action fails to insure the protection of those choosing to
cross the picket line and future violence is imminent, the police or the employer may
request an injunction from the court by providing evidence that the strikers are creating a
dangerous nuisance. The provisions of relief are usually in the form of some prohibition
on the activities of the strikers, such as picketing close to the workplace entrance or
carrying signs or other objects that might be used as weapons if violence erupts. The
injunction applies to every striker who pickets after being formally notified of the
injunction. If they choose to ignore the orders, they are subject to arrest for violati ng the

. *1njunction (Los Angeles City Attorney Gang Prosecution Section 1995).
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' Similar to the labor strike, requests for injunctions against abortion protestors are
aimed at abating a pattern of conduct by groups intent dn disrupting the business of the
abortion clinic. The pattern of conduct includes protestors congregating in dangerously
large groups close to the entrance of the abortion clinic, harassing employees and other
individuals entering the clinic by picketing, displaying signs, singing, yelling, and
approaching clients. These activities are intended to intimidate all individuals who wish
to enter, regardless of their business in the clinic. In Madsen v. Women's Health Center,
Inc. (1994), the United States Sup?eme Court upheld the use of the injunction to block
abortion protesters from normally lawful behavior when it is used to harass and
intimidate ei_nployees and clients. San Jose City Attorney Joan Gallo relied on Madsen as
precedent in the city's appeal to the California Supreme Court in People v. Acuna (1997)
(Kisliuk 1995), which is presently the highest legal authority on the propriety of the gang

injunction.
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.y

CHAPTER IV: THE GANG INJUNCTION

Civil gang abatement is a strategy that merges "Broken Windows" theory and
contemporary gang theory, operationalized through community prosecution, to address
gang activity having such a corrosive effect on a community that it constitutes a public
nuisance. The result is a civil remedy that combines the nuisance abatement authority of
municipal governments with the equitable remedy of the preventive injunction to prohibit
nuisance-related behavior by named gang members within a delineated geographic area.
Although gangs have existed throughout history, the gang injunction is a fairly recent
leéai development that broadens the application of the public nuisance doctrine to address
visible gang activity in areas besieged by the violence and disorder caused by criminal
street gangs.

This chapter introduces the gang injunction through a history of its emergence as a

. legal tool to control gangs, followed by a discussion of the case law at the appellate level,
to familiarize the reader with the current legal state of gang injunctions. A description of
the gang injunction process follows, taking into consideration the legal standards
implemented by the case law. The description includes a discussion of a process
evaluation of one injunction initiative, which illustrates the potential pitfalls in acquiring
and enforcing gang injunctions, and a discussion of the Rampart corruption scandal in the
Los Angeles Police Department, which exposes the potential for the abusé o% ugang
injunctions. Finally, because of the importance of effectiveness for any policy decision
regarding a relatively innovative intervention, a discussion of the empirical research on
the impact of gang injunctions introduces the reader to the controversy over the

effectiveness of this legal tool.
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The Emergence of the Gang Injunction.

Castorena (1998b) and Whitmer and Ancker (1996) have provided a historical
perspective on the emergence of the gang injunction in California. The use of the publié
nuisance doctrine to address gang activity in California is relatively new, beginning in the
early 1980's with building nuisance abatement actions against specific buildings where
gang activity was problematic. The first reported application occurred in the city of
Santa Ana in 1980 against a gang hangout, which was the source of rampant crime in the
surrounding area. Although the court denied a preliminary injunction, a temporary
restraining order that enjoined named gang members from gathering and drinking at the
address reportedly eliminated the problem.

Between 1981 and 1986, the Los Angeles County District Attorney's Ofﬁce'
(LADA) obtained three separate injunctions in Pomona, West Covina, and East Los
Angeles. The Pomona injunction was a joint effort by the LADA and the Los Angeles
City Attorney (LACA) against twelve named gang members and a homeowner who
allowedvthe gang members to congregate on his property. The judge denied relief against
the gang members, bul issued an injunction against the homeowner. The West Covina
and East Los Angeles injunctions targeted specific addresses and were issued as
requested. In West Covina, five named members of the Alwood Street Lodies were
enjoined from congregating, drinking and having loud, boisterous parties at a particular
house. The East Los Angeles injunction targeted the owners of a crack house. All three
injunctions reportedly ¢liminated the problems that were associated with the targeted
locations (Castorena 1998b; Whitmer and Ancker 1996).

In 1988, an injunction was issued to the Burbank City Attorney prohibiting a Burbank
minister and his wife from allowing more than two members of the North Hollywood
Boyz gang, including their son, from congregating at their home. The couple, who
claimed they were trying io reform the youths, allowed as many as thirty-five youths to

gather at their home at one time. Although no arrests were made at the couple's home,
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. complaints in the surrounding area included fighting, drinking, racing cars, carrying
concealed weapons, vandalizing property, and applying graffiti. After a temporary
restraining order was obtained by the city, no further problems were reported (Puig
1988).

During the same period, the LACA was taking similar actions against gangs. In
1982, three gangs (Dogtown, Primera Flats, and the 62nd Street East Coast Crips) and
over seventy named gang members were prohibited from applying graffiti and from
entering private and public property for the purpose of applying graffiti. Each defendant
was also required to devote at least five hours painting over graffiti (Castorena 1998b;
Whitmer and Ancker 1996). One prosecutor called the Dogtown injunction the first gang
injunction.”” Dogtown was the first injunction to name a gang as an unincorporated
association and was not restricted to a specific address, but applied citywide (Castorena
1998b;, Whitmer and Ancker 1996). Dogtown also highlights the importance of graffiti as

. gang-related activity, rather than the mere defacement of property:

Gang graffiti is the means by which a gang establishes and announces its
authority and control over a community. ... The graffiti represents the core
of gang identity. It proclaims gang territorial control as superior to the
rights of all other residents and property owners. It proclaims gang
authority as above that of legitimate law enforcement. ... Gang graffiti
serves as a permanent and constant reminder of the fear which grips the
mhabitants (People v. Dogtown 1982, Application for Order to Show
Cause re Preliminary Injunction). v e

The perceived success of the building abatement injunctions in addressing gang
activity led to the first court order representing the contemporary gang injunction,
obtained by the Los Angeles City Attorney in 1987 to address drug dealing and the
accompanying violence in the Cadillac/Corning section of the city. The injunction

request was controversial, with the judge questioning the logic of imposing civil

. . ¥ People v. Dogtown is not included in this study because the injunction is limited to the graffiti activities
of the gangs and is not confined to activity within a defined target area.
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. sanctions on gang members who often fail to comply with probation conditions after |
being convicted of criminal offenses (Feldman 1987). The judge also found many of the
proposed provisions - including congregating in public in groups of two or more,
remaining in public streets for longer than five minutes, and having visitors in their
residences for less than ten minutes — in violation of basic constitutional liberties. After
eighteen proposed provisions were stricken by ;he judge, twenty-three named membersv
and all‘other known members of the Playboy Gangster Crips were prohibited from
trespassing, vandalism, blocking free ingress and egress, urinating and defecating in
public, littering, and annoying, hélrassing, intimidating, threatening, or molesting citizens
- conduct already proscribed under the criminal law. The order had no geographical
limitations withih the city of Los Angeles (Castorena 1998b; People v. Playboy Gangéter
Crips 1987, Statement of Decision). | }

The gang injunction was not used again until 1992, when the Burbank City Attorney's

. Office obtained an injunction against thirty-four members of the Barrio Flmwood Rifa
gang in a target area comprising an entire city block. Among the incidents that triggered
the injunction initiative was the shooting o