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Multi-Site Evaluation of Sentencing Guidelines: Florida and North Carolina 

Executive Summary 

Introduction 

Thirty years ago, all offenders in the U.S. were processed through indeterminate sentencing 

systems which permitted judges complete discretion in setting sentence conditions and terms, thus 

limiting appellate review’ and detection of undesired consequences such as racial disparity. Once 

incarcerated, inmates served sentences according to good time earned, furloughs, parole board 

decisions, and sometimes early release due to arbitrary determinants such as overcrowding. Over the 

years, the criminal justice system (CJS) developed a diminished capacity to punish offenders in a 

manner consistent with many of the principles of sentencing-including deterrence, incapacitation, 

and retribution.2 

Since Minnesota first enacted sentencing guidelines in 1980, many jurisdictions have 

considered structured sentencing a means to transition from indeterminate to determinate sentencing 

and restricted prison release policies. Actually, structured sentencing systems can be distinguished 

along a continuum ranging from mandatory to voluntary application of sentencing  guideline^.^ In 

some States, such as Virginia, structured sentencing is voluntary but judicial compliance with the 

guidelines is high! All Federal felonies and most serious misdemeanor cases have been sentenced 

according to guidelines established by the U.S. Sentencing Commission since November 1 987.5 A 

recent survey6 yielded information for 18 States which have established sentencing commissions to 

standardize structured sentencing rules. However, some States (e.g., Wisconsin and Florida) have 

decided to abolish their commissions and to adopt new criminal punishment codes. 

Generally, sentencing guidelines are rules established by commissions that structure 

sentencing according to both the case and the offender’s record. Sentencing guidelines are often 

Note: We would like to thank Kenneth Carlson and Dale Parent for their contributions to this project. 
‘ 
* 

Tonry, M. (1999, Sep). Reconsidering Indeterminate and Structured Sentencing. Washington, DC: National 
Institute of Justice, Research in Brief, Papers from the Executive Sessions on Sentencing and Corrections. 
Pontell, H. (1984). Capacity to Punish: The Ecology ofcrime and Punishment. TN: Indiana University 
Press. 
Ostrom, B.J., Kauder, N.B., Rottman, D., and Peterson, M. (1998). Sentencing Digest: Examining Current 
Sentencing Issues and Policies. Williamsburg, VA: National Center for State Courts. 
Virginia Criminal Sentencing Commission (1997, Dec). Virginia Criminal Sentencing Commission: 1997 
Annual Report. Richmond, VA: Author. 
U.S. Sentencing Commission. (1998). An Overview ofthe Federalsentencing Guidelines. U.S.S.C. 
website (http://www.ussc.gov). 
National Center for State Courts (1997). Sentencing Commission Profiles: Statk Sentencing Policy and 
Practice Research in Action Partnership. Williamsburg, VA: Author. 
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described as presumptive, meaning a range of sanctions and terms are presumed in accordance with, 

among other factors, offense severity and criminal history. The presumed sentence range is applied 

unless there are aggravating or mitigating circumstances for which alternate ranges are provided. 

Judges can depart from even mandatory guidelines with sufficient justification. Judges usually must 

state the factors which determined the alternate sentence, or if the sentence falls outside the alternate 

range, the reasons for a departure (e.g., for appellate review purposes). 

The intent of this project is to focus on States which instituted (or made significant 

modifications to) structured sentencing policies in the 1990s and are referred to as “second generation 

sentencing commissions.” Common among these second generation sentencing guidelines are some 

primary objectives: imprisonment of priority (violent) offenders, sentencing neutrality and 

uniformity, truth-in-sentencing, and prison population control. During the 1990s, Florida and North 

Carolina had mandatory presumptive sentencing guidelines; effective October 1998, the Florida 

Legislature repealed the sentencing guidelines and the Sentencing Commission, and established a new 

Criminal Punishment Code. The purpose of this study is to observe the effects of sentencing 

guidelines and prison release policy changes on felony sentences and time served in these two States. 

One cannot study sentencing guidelines without examining truth in sentencing and other 

release policies that also affect time served and, consequently, demand on correctional resources. 

Prison release policies have been affected both by structured sentencing systems that may call for 

abolishment of parole boards and modifications in gaintime policies, and by Violent Offender 

Incarceration and Truth in Sentencing (VOUTIS) initiatives that promote increased time served. The 
* 

Violent Crime Control and Law Enforcement Act of 1994 provided financial incentives for States to 

adopt VOI/TIS laws requiring certain offenders (esp. violent offenders) to serve minimum 

proportions of their sentences.’ 

For example, the Sentencing Reform Act of 1984 that established Federal sentencing 

guidelines also eliminated parole and reduced good conduct time allowed; these truth in sentencing 

provisions required that Federal offenders serve a minimum of 85 percent of their sentences. The 

Bureau of Justice Statistics* reported that between 1986 and 1997, average sentence terms rose by 

one-third (39 months to 54 months) and average time served more than doubled (21 months to 47 

months). Despite increased sentence terms’, the proportion of time served rose from about 58 percent 

in 1986 to about 87 percent in 1997 overall. Due to case processing lags, the effects of the sentencing 

guidelines and truth in sentencing policies accrued gradually as cohorts of new court commitments 

Bureau of Justice Statistics (1999, Jan). Truth in Sentencing in State Prisons. Washington, DC: U.S. DOJ. 
Bureau of Justice Statistics (1999, Jun). Time Served in Prison by Federal Offenders, 1986-1997. 
Washington, DC: U.S. DOJ. 
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were admitted to the Bureau of Prisons; 23 percent of the inmates admitted in 1988 versus 99 percent 

of the inmates admitted in 1997, were sentenced under these new laws. These changes had the most 

impact on certain serious offenses-such as violent, drug, weapons, and immigration offenses-and 

had little impact on less serious offenses such as property offenses. In addition to time served, 

number of admissions increased differentially by offense type, whereby about 72 percent of the 

increase in the Federal prison population between 1986 and 1997 can be attributed to drug offenses. 

Research Design 

We selected two States-Florida and North Carolina-that adopted and modified sentencing 

guidelines, and revised release policies, to enhance sentences and time served for serious offenses and 

offenders with criminal histories. Our basic approach was to examine charging, sentence, prison 

admission, and time served statistics over time, comparing these outcomes for the periods before and 

after sentencing guidelines and release policy changes went into effect. Interrupted time series 

analyses and simulated projections were used to evaluate the impact of these policy changes on 

charging and sentencing practices by prosecutors, defense attorneys, and judges, as well as on release 

practices by prison officials. We also predicted future demand in terms of prison beds required as a 

consequence of these policies. 

We obtained data collected by State court and corrections agencies in Florida and North 

Carolina for the period surrounding these policy changes (i.e., 1991 through 1997). Note that 

sentencing data can be highly variable in availability and quality, especially when both pre- and post- 

guideline data are required. Further, there are administrative practices (e.g., consolidating cases for 

judgement, resentencing, etc.) which impinge on our ability to observe accurate, real-time trends. 

Last, time served was estimated for recent cases, and one can only assume fixed characteristics to 

project time served estimates forward. These estimates may misrepresent future release outcomes. 

As described in detail in the following chapters, both States classify offenses and criminal 

histories into ranked severity classes. North Carolina organizes sentence ranges in a grid format, 

where each cell refers to some combination of offense and criminal history severity (see appendix B). 

North Carolina follows guidelines for misdemeanors as well as felonies, but this study is concerned 

with felony crimes only. Florida differs from other States in that sentence calculations are organized 

into a point system rather than a punishment grid (see appendix A). Sentence type and term are 

determined by the sum of offense and criminal history points associated with each severity class. To 

control for offense type and severity, we chose cases charged with felony burglary, robbery, or drug 

possession. These represent substantial proportions off common offense types-property, person, and 

9 Sentence term increases are largely the result of mandatory minimum prison terms (BJS 1999). 
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drug-and a range of serious, moderate, and minor felonies. Further, these groups of offenses are 

differentially targeted by guideline modifications so comparisons can be used to demonstrate 

guideline impacts. 

Findings pertaining to analyses of sentencing and prison data for Florida are presented in 

chapter 1 of this report, and for North Carolina in chapter 2. Following is a summary of those 

findings along with a review of the legislative changes in sentencing and release policies. 

Florida 

In October 1983, the Florida Sentencing Guidelines Commission initiated sentencing 

guidelines based on an objective scoring of offense- and offender-related criteria." In an effort to 

promote truth in sentencing and to increase actual time served for violent and repeat offenders, 

Florida revised the sentencing guidelines and modified prison release policies as part of the Safe 

Streets Act effective January 1994." With the Crime Control Act of 1995, Florida changed its 

sentencing guidelines to increase the incidence of prison sentences and the duration of time served for 

crimes involving serious offenses or serious victim injury, and for offenders who had serious prior 

criminal records.'* For instance, the 1995 guidelines increased level 7 offense assessments from 42 to 

56 points, changing the presumptive sentence from discretionary to mandatory prison for serious 

offenses such as b~rg1ary.I~ When the 1994 guidelines were effective, inmates could earn 20 to 25 

days of incentive gaintime per month served, and they typically served about 70 percent of the 

sentence imposed. When the 1995 guidelines were effective, inmates could earn 10 days of incentive 

gaintime per month served, and they could not serve less than 85 percent of their  sentence^.'^ 
Florida provided preguideline data for cases sentenced between January 1991 and December 

1993, guideline data for cases related to offenses committed between January 1994 and June 1997, 

and admission and release data for offenders admitted to prison between July 1979 and June 1997. 

We analyzed sentencing data for associations between the implementation of the 1994 sentencing 

guidelines or the 1995 sentencing guidelines and: 

changes in primary offense, additional offense, and prior record charging; 

l o  

I '  

'' 

Hogenmuller, J.N. (1 997, Jan). Historical Overview ofFlorida Sentencing Guidelines. Tallahassee, FL: 
Sentencing Commission. 
Florida Department of Corrections (1 996, Dec). 1995-96 Annual Report: The Guidebook to Corrections in 
Florida. Tallahassee, FL: Author. 
Florida Department of Corrections (1997, Mar). Sentencing Guidelines 1995-96 Annual Report: The 
Impact of the 1994 and 1995 Structured Sentencing Policies in Florida. Tallahassee, FL: Author. 
Offense types are organized in a master list by severity, ranging from 1 (low) to 10 (high). 
Florida Department of Corrections (1 996, Dec). 1995-96 Annual Report: The Guidebook to Corrections in 
Florida. Tallahassee, FL: Author. Note meritorious and educational gaintime policies also apply. 
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0 the incidence of sentence sanction and term mitigation by judges (i.e., judicial departures 

from the sentencing guidelines); and, 

the resulting sentence types and terms imposed. 0 

Interrupted time-series indicate an increase in lower level charging (and a decrease in higher 

level charging) for primary offenses among burglary and robbery cases that coincides with the 

implementation of the 1995 sentencing guidelines. This reduced the impact of guideline 

modifications on average primary offense points, which remained nearly the same. Average points 

for additional offenses rose with the guideline modifications for serious felonies despite a drop in 

serious additional offense charging, especially among robbery cases. The incidence of prior record 

charging did not change, so average points increased in tandem with the guideline transition, as 

expected. The net effect of the 1995 guidelines was an increase in presumptive prison sentence 

terms, as intended by the State. 

CJS officials may have adjusted charging or plea bargaining practices in response to 

guideline changes, but if these changes happened, they were not large enough to nullify the 

guidelines’ intent. With the implementation of the 1995 guidelines, we see a general increase in 

points meaning an increase in recommended prison sentences. However, it appears that judges 

attempted to mitigate the harsher sanctions prescribed by the 1995 guidelines via sentence departures 

in burglary and drug possession cases-more in terms of nonprison sanctions than in decreased prison 

terms. Again, apparent CJS attempts to mitigate new provisions of the guidelines and truth in 

sentencing were not so great as to nullify the guidelines’ intent. Comparing expected time served 

under 1994 versus 1995 guidelines given time served assumptions of 70 percent and 85 percent of 

sentence imposed, guideline changes resulted in substantial time served estimate increases for serious 

offenses like burglary and robbery (e.g., increases of six months or more), and only moderate 

increases on minor felonies such as drug possession. 

We analyzed prison admission and release data for new court commitments to observe the 

impact of guideline and release policy changes on: 

projected cumulative demand. 

Proportion of time served did increase with each set of guideline and associated release 

proportion of sentence time served; 

admissions and demand (the number of prison beds req~ired)’~;  and, 

policy changes-from about 30 percent to 55 percent prior to 1994, to about 60 percent to 75 percent 

during the 1994 guideline period, and finally up to 85 percent since the 1995 guidelines were 
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introduced. Although admissions declined, demand on prison resources remained steady for serious 

inmates such as burglary and robbery offenders as time served increased commensurate with 

guideline and release policies changes. Nonetheless , sentencing guidelines changes have a positive 

impact that is independent of the effects of admissions and release policies. Simulating future 

demand, we found that sentencing guideline and truth in sentencing policies may double the number 

of prison beds required for such serious offenses by FY20 13. 

North Carolina 

North Carolina adopted a structured sentencing system following a history of indeterminate 

sentencing altered only by the Fair Sentencing Act (FSA) of 1981.16 In October 1994, North Carolina 

introduced sentencing guidelines which stipulate presumptive sentences according to offense severity 

and criminal history (see appendix B) for all felonies and misdemeanors. For serious crimes and 

repeat offenders, the guidelines presume jail or prison terms (called active terms). The felony 

sentencing chart is divided by a grid border that separates cells corresponding to active versus 

optional sentences including intermediate and community punishment. 

In December 1995, selected minimum sentence ranges were amended to increase sanctions 

and terms for serious crimes and offenders; specifically, minimum terms were increased by 

approximately 16 percent for serious felonies (denoted as classes B2, C, and D). Also, active 

punishment options were added for felony class H offense cases (e.g., burglary) with prior record 

levels of I or I1 (minimal or no criminal histories). 

Under structured sentencing, good time, gaintime, and parole were abolished. Offenders 

sentenced to active punishment must serve at least the minimum term imposed; however, as 

determined by the Department of Correction (DOC), they could earn credits of up to six days per 

month incarcerated on their maximum term. Prisoners could be released on the date equivalent to the 

maximum sentence term less nine months (effective December 1996”), any earned time awarded, and 

time served in pretrial detention.’* 

North Carolina provided court data for cases filed between 1991 and 1997, and prison 

admission and release data for offenders admitted between 1990 and 1997. We analyzed sentencing 

’’ 
l6 

” 

’’ 

We can approximate the demand made by a cohort of offenders on prison resources by multiplying the 
number of offenders admitted by the average length of time they will serve. 
The FSA mandated statutory presumptive sentence terms for felony offenses that were punishable by 
maximum prison terms of three or more years. 
Effective December 1996, the incarceration release date was amended from the equivalent of the maximum 
prison term “less six months” to “less nine months.” 
Offenders should serve 100 percent of their minimum term less time served in pretrial detention. 
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data for associations between the implementation of the 1994 sentencing guidelines or the 1995 

sentencing guidelines and changes in: 

0 

0 

primary offense and prior record charging; 

the incidence of active punishment (above the sentencing chart border) sentences 

imposed; and, 

the resulting sentence types and terms imposed. 0 

Despite the increase in terms for serious felonies effective with the 1995 guidelines, 

interrupted time-series indicate no change in primary offense charging patterns. Missing data 

probably attributable to record consolidation practices preclude definitive conclusions, but changes in 

prior record charging were not apparent. Also, there was no change in the proportion of cases for 

which active punishment was the presumed sentence that can be associated with guideline 

modifications in 1995. 

Actually, the shift in sentences occurs in 1994 when North Carolina moved from 

indeterminate sentencing and FSA policies to structured sentencing. Confirmed by DOC data and 

expert opinion, the sentencing and prison data show a considerable drop in the length of prison terms 

imposed across offenses. However, the sentence outcomes are structured to reinforce the punitive 

differential between serious and minor felonies whereby more punitive terms are associated with 

more serious offenses. During the FSA period, the majority of robbery cases (i.e., the most serious 

felonies) were sentenced to prison terms of over five years; since the 1994 guidelines, sentence terms 

between 13 and 24 months are more common. In contrast, sentence terms for minor felonies (such as 

drug possession) were usually more than two years during the FSA period. Under sentencing 

guidelines, very few drug possession cases were sentenced to more than two years, and the majority 

were sentenced to six months or less. These trends reflect a rational decision to impose reduced 

demands on correctional resources, in general, but to reserve more punitive sentences for targeted 

serious offenses. 

We analyzed prison admission and release data for new court commitments to observe the 

impact of guideline and release policy changes on: 

projected cumulative demand. 

During the period from 1990 to 1994, prisoners served an average of 20 to 30 percent of their 

maximum sentence, regardless of offense type. Offenders sentenced under the sentencing guidelines 

served an average of about 80 percent or more of their sentences. Many offenders sentenced under 

proportion of sentence time served; 

admissions and demand (the number of prison beds required); and, 
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the guidelines were still in prison through 1997, but there is a slight increase in time served among 

burglary and robbery offenses sentenced under the 1995 guidelines. 

Prison demand patterns vary by offense type. Increased time served resulted in increased 

demand posed by burglary and robbery offenders, even though burglary admissions decreased. 

Demand among drug possession offenders increased, despite shorter sentences, because admissions 

rose. Assuming similar time served and admission averages, estimated future cumulative demand 

will require triple the number of prison beds for serious offenses such as robbery. There is a near 

doubling in demand for drug possession offenses, and a negligible increase in demand for burglary 

offenses. Controlling for admissions, the change in demand or the projected number of prison beds 

required by FY20 13 is greatest for robbery offenses, but still substantial for burglary offenses. No 

appreciable change in demand for drug possession offenses is anticipated. 

Review 

Both Florida and North Carolina succeeded in raising time served for serious offenses (e.g., 

robbery and burglary) and the proportion of sentences served overall. According to interrupted time- 

series analyses, the net effect of Florida sentencing guidelines and their modifications was increased 

primary offense, additional offense, and prior record points for serious cases. Despite judicial 

departures that mitigated sanctions, guideline changes led to increased sentence terms-more for 

serious offenses than for minor felonies such as drug possession. The end results are inmates serving 

up to 85 percent of their prison sentences and higher demand related to serious offenses. 

Court data are insufficient to support precise statistics, but North Carolina achieved truth in 

sentencing by adopting sentencing guidelines that generally lowered the sentence terms imposed. 

With structured sentencing, prison inmates served up to 80 percent of their sentences, with a slight 

increase in time served observed among serious offenses since the implementation of the 1995 

guidelines. Similar to Florida, demand related to North Carolina’s cases increased among serious 

offenses despite decreasing prison admissions. However, like Federal trends, drug offense 

admissions to prison are up in North Carolina. Expected time served is lower for drug possession 

cases compared to Federal drug trafficking cases, but demand caused by drug possession cases in 

North Carolina is greater than in Florida due to increasing volume. 

We analyzed data for sentences and prison admissions through 1997. A new punishment 

code effective in Florida October 1998 entails several changes. For example, judges may impose 

statutory maximums without explanation, or downward departures with explanation, which are 

subject to appeal. As of July 1997, sentences of up to 22 months of community control or prison may 

be imposed without aggravating reasons when the recommended sentence is nonprison if there are 
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prior felony convictions; and downward departures on the basis of drug addiction were eliminated. If 

mitigating judicial departures are inhibited by these policies, we would expect further increases in 

demands on prison resources while truth in sentencing policies are also in effect. 
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1.0 Analysis of Florida Sentencing Guidelines 

The Florida Sentencing Guidelines Commission initiated sentencing guidelines, based on an 

objective scoring of offense- and offender-related criteria, in October 1983.’ In an effort to promote truth 

in sentencing and to increase actual time served for violent and repeat offenders, Florida revised the 

sentencing guidelines and modified prison release policies as part of the Safe Streets Act effective 

January 1 994.2 With the Crime Control Act of 1995, Florida changed its sentencing guidelines (effective 

October 1995) to increase the incidence of prison sentences and the duration of time served for two 

groups: offenders who had been convicted of serious crimes or crimes involving serious victim injury, 

and offenders who had serious prior criminal records? Effective October 1998, the Legislature repealed 

the sentencing guidelines and the Sentencing Commission, and established a new Criminal Punishment 

Code, which reenacts many (but not all) of the guideline provisions. The analysis reported here predates 

the repeal of the guidelines. 

1.1 Research Questions and Findings 

We sought to learn whether changes to the guidelines and release policies during 1994 and 1995 

increased the incidence and duration of prison sentences for targeted offenses and offenders as intended. 

Data are sparse and not comparable before January 1994, so most of the analysis contrasts sentences 

imposed under the 1994 and 1995 guidelines. We further restricted the investigation to keep the scope of 

our inquiry manageable. First, although the guidelines provided for nonprison sanctions, this study only 

investigates the impact on State prison sentences. Second, it only examines sentences imposed on 

offenders convicted of felony burglary, robbery, or drug possession. As discussed later, guideline 

changes should have caused significant increases to the incidence and duration of prison terms for robbers 

and burglars, and only minor changes for offenders convicted of drug possession. Presumably, the 

guidelines would have comparable effects on other offenses, but confirmation is beyond the scope of this 

analysis. 

Hogenmuller, J.N. (1 997, Jan). Historical Overview of Florida Sentencing Guidelines. Tallahassee, FL: 
Sentencing Commission. 

Florida Department of Corrections ( 1  996, Dec). 1995-96 Annual Report: The Guidebook to Corrections in 
Florida. Tallahassee, FL: Author. The revised policies also intended to match policy with resources and to 
eliminate unwarranted sentencing disparity while providing a flexible sentencing structure. This report does not 
consider those objectives. 

Florida Department of Corrections (1997, Mar). Sentencing Guidelines 1995-96 Annual Report: The Impact of 
the 1994 and 1995 Structured Sentencing Policies in Florida. Tallahassee, FL: Author. 

Abt Associates Inc. Multi-Site Evaluation of Sentencing Guidelines: Florida 1-1 

This document is a research report submitted to the U.S. Department of Justice. This report
has not been published by the Department. Opinions or points of view expressed are those
of the author(s) and do not necessarily reflect the official position or policies of the U.S.
Department of Justice.



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Most of the evidence that is informative about the issues presented above, and others discussed 

subsequently, is based on interrupted time-series. Tabular data are presented by half-year, beginning with 

January to June of 1994, and ending with July to December of 1996. Consequently, the tables are based 

on data from one and one-half years of sentencing under the 1994 guidelines, one-half year of sentencing 

under a mixture of the 1994 and 1995 guidelines, and one year of sentencing under the 1995 guidelines. 

Interpretations that the 1995 guidelines caused a change is based on observations that ( 1 )  there was a 

break in the time-series coincident with use of the 1995 guidelines and (2) that break was not part of a 

pre-existing trend. Statistical significance tests (e.g., Chi-square tests) were omitted because the high 

volume of cases would cause even minimal differences to appear significant, so we report substantive 

differences evident from interrupted time-series and trend analyses. 

To answer the above question, it might seem suficient to simply compare time served by 

offenders convicted of robbery, burglary and drug possession before and after the guidelines changed. 

However, such a straightforward comparison could be misleading, because nominal conformance could 

be mistaken for real conformance with guideline provisions. The guidelines operate by assigning points, 

which translate into time sentenced to prison, for specific offense levels. When points changed for 

targeted offenses levels in October 1995, criminal justice system (CJS) officials-prosecutors, defense 

counsel, and judges-may have had incentives to change their charging or bargaining practices. If 

resulting adjustments to the conviction mix were sufficiently large, adoption of the 1995 guidelines could 

have had a lesser or greater effect than intended by the State. 

Primary offense charging trends show a small shift from higher to lower level charging in burglary 

and robbery cases, which decelerated the increase in average points for burglary cases (and possibly 

robbery cases; see section 1.3.2). 

As points for additional charges increased in 1995, did charging and bargaining practices change; that 

is, did the guidelines have unintended effects on sentencing? Section 1.3.4 shows the incidence of 

serious additional charges decreased when the guidelines changed (esp. in robbery cases), but point 

averages increased substantially nonetheless. 

And, the guidelines assign points according to criminal history. As prior record points increased with 

the 1995 guidelines, prior record charging remained fairly steady while average points increased (see 

section 1.3.6). 

Thus, the 1995 guidelines stipulate that more severe sanctions should be imposed on convicted 

offenders when one or more objective conditions are met. Accurate point scoring, given the 

establishment of those conditions, would comprise pro forma compliance with the guidelines. But pro 

forma compliance begs the questions of whether or not the State successfully increased the incidence and 
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duration of prison terms, because establishing the objective conditions is subject to charging and 

bargaining practices. We are not privy to prosecutor, defense counsel and judicial behavior. Still, 

interrupted time-series should reveal important changes in the incidence of objective conditions 

concurrent with the 1995 guidelines, even if attribution of those changes to charging and bargaining 

behavior is speculative. 

In fact, evidence presented in sections 1.3.2 to 1.3.6 shows shifts in the occurrence of objective 

conditions relevant to the guidelines, and that those shifts mitigated the State’s intention of increasing the 

incidence and duration of prison terms. The occurrence of these shifts need not imply that the State’s 

intention was thwarted, provided the shift did not completely offset the State’s goal of increasing the 

point scores for certain offenses and offender characteristics. Section 1.3.7 shows that the offset was only 

partial; that is, policy intended to increase the point scores for targeted offenses and offenders was 

successful, if to a lesser degree than would have happened had those shifts not occurred. 

Given that the 1995 guidelines successfully increased point scores for targeted offenses and 

offenders, the next question is whether or not judges abided by the guidelines’ strictures. 

Under Florida’s guidelines, judges retain discretion to depart from the guidelines-downward when 

mitigating factors allow and upward when aggravating factors allow. Possibly, judges could have 

thwarted the State’s intention of increasing the incidence and duration of prison for targeted offenses 

and offenders by more frequent findings of mitigation. Section 1.3.8 shows that judges mitigated 

sanctions (not terms) in burglary and drug possession cases more frequently under the 1995 

guidelines. 

This raises the question of whether or not the State was successful at increasing the incidence of 

prison terms, as intended by changes to the 1995 guidelines. The answer is: No, the incidence of 

prison sentences did not change appreciably after adoption of the 1995 guidelines (see section 1.3.9). 

The remaining question is whether or not the State was successful at increasing the duration of prison 

for those offenders sentenced to prison. Evidence on time served is presented in section 1.3.10. 

There the answer is: Yes, the duration of prison stays increased for those sentenced to prison. 

Prison data analyses were used to determine the relative impact of admissions, sentencing 

guidelines, truth in sentencing, and other trends on time served and demand (or the number of prison beds 

required to house inmates). That is, did sentence guideline and release policy changes increase time 

served as expected, and how will this impact demand on prisons in Florida? 

Having found little change in the incidence of prison terms, but a substantive increase in the 

duration of terms for those sentenced to prison, we sought to project the impact of sentencing changes on 

the Florida prisons. Projections are speculative. They depend on trends in future convictions, constancy 
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of sentencing laws, and other unknowns. As shown in two- and three-strikes sentencing legislation 

~ t u d i e s , ~  actual trends may be overestimated by simulated projections which fail to incorporate other 

variables such as crime trends. Thus, the projections offered in section 1.4 should be considered simply a 

logical extension of what would happen to Florida prisons if sentencing patterns observed in the late 

1990s persisted into the future. These analyses indicate the following. 

0 Changes in gaintime and release policies increased time served from about 30 percent to 55 percent 

(depending on offense type) of sentence terms prior to 1994, to about 60 percent to 75 percent when 

the 1994 guidelines were in effect, to about 80 percent to 85 percent since the 1995 guidelines went 

into effect (see section 1.4.1). 

As admissions declined during the 1990s, demand on State prisons (Le., the product of admissions 

and estimated time served) remained fairly steady for targeted offenses such as burglary, but declined 

for minor felonies such as drug possession (see section 1.4.2). 

Assuming similar time served and admission averages, estimated future cumulative demand will 

require double the number of prison beds for targeted offenses such as burglary, but about the same 

number of prison beds for minor felonies such as drug possession over time (see section 1.4.3). 

Controlling for admissions, sentencing guidelines and truth in sentencing policies have independently 

increased demand. The biggest demands on the Florida prison system are among serious offenses 

such as burglary and robbery felonies, compared to drug possession cases which represent minor 

felonies not targeted by these policies (see section 1.4.3). 

0 

0 

1.2 Sentencing and Prison Data 

Three data sets enter the analysis. The Florida Department of Corrections (DOC) provided the 

1994 and 1995 guidelines scoresheet data for sentences related to offenses committed between January 

1994 and June 1997. We eliminated data for offenders whose crimes were committed during 1997, 

however, because inclusion of those cases would have biased the a n a l y ~ i s . ~  The second dataset-on 

prison admissions spanning July 1979 through June 1 9 9 7 4 s  from a special study conducted by the 

Austin, J. (1 998, Nov). The impact of two strikes and you’re out legislation. In E. Flynn (Chair) Assessing the 
Impact of Three Strikes Legislation: Policy Implications. Presented at the meeting of the American Society of 
Criminology, Washington, DC. 

Sentences imposed on offenders whose crimes occurred during 1997 are biased and misleading. The problem is 
that we have no data for sentences that happened after June 1997, but many offenders who committed their 
crimes during 1997 had not been sentenced by June 1997. These probably tended to be the most serious 
offenders, whose cases required the most time to reach a disposition. Consequently, the time-series looks very 
different in the first half of 1997 than it does in the second half of 1996 for reasons that have nothing to do with 
the issues under investigation here. 

4 
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1994 
Guidelines 

1995 
Guidelines 

Total 

Bureau of Research and Data Analysis of the Florida DOC. We used those data to determine time served 

given sentence imposed. The Florida Legislature Division of Economic and Demographic Research 

supplied guideline scoresheet data for cases sentenced between January 1991 and December 1993 under 

the 1983 guideline system. The 1983 guidelines are significantly different from later guidelines, so we 

use the 1983 guideline data only to examine long-term trends in the occurrence of factors that enter into 

all three sets of guidelines. 

The 1994 guidelines were effective from January 1 ,  1994 through September 30, 1995, and the 

1995 guidelines were effective through September 1998. For most of this analysis, the tables refer to 

when the offender committed the incident crime, because that date dictates the applicable guideline and 

release provisions. Periods are reported in half-years; for example, cases for offenders who committed 

their crimes during the second half of 1994 are included under the label “ 1994-2.” Because the guidelines 

apply to crimes committed on or after the dates that the guidelines went into effect, their impact is 

incremental. Table 1 shows the case processing lag for all cases (not just those analyzed further here). 

There is typically a lag between arrest and case disposition, so sentences were still being imposed under 

the 1994 guidelines as late as 1997.6 This lag has little significance in most of this study, because the 

analysis is not much concerned with when the sentence was imposed. However, the lag becomes relevant 

in section 1.4, when the analysis turns to prison impact. 

11,585 32,139 43,120 43,180 24,034 12,039 8,148 

100% 100% 100% 95% 47% 22% 14% 

2,482 26,725 41,721 5 1,628 

5% 53% 78% 86% 

11,585 32,139 43,120 45,662 50,759 53,760 59,776 

100% 100% 100% 100% 100% 100% 100% 

Table 1. Number of Offenders Sentenced by Applicable Guidelines and Date Sentenced 

i Sentence Date I 
I 1 r I I I I I I 

1994- 1 1994-2 1995- 1 1995-2 1996- 1 1996-2 1997- 1 Applicable 

Further, offenders who violate community supervision or similar nonincarcerative sentence conditions are 
resentenced according to the guidelines in effect on the date of their original crime. That is, regardless of 
revocation hearing date (e.g., 1997 when 1995 guidelines were in effect), a 1994 scoresheet is prepared for each 
resentencing if the original incident predates October 1995. Therefore, the 1995 guidelines applied to roughly 
half the offenders sentenced during the frst half of 1996 and about three-quarters of all offenders sentenced 
during the second half of 1996. 

6 
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1.3 Sentence Analyses 

The argument in this section proceeds in stages. After reviewing pertinent aspects of the 1994 

and 1995 guidelines, we first sought to learn whether or not the 1995 guidelines caused changes in the 

reported occurrence of the principal factors that affect the guideline calculations-the primary offense 

(section 1.3.2), additional offenses (section 1.3.4), and prior record (section 1.3.6). As foreshadowed, we 

found that the 1995 guidelines reduced the reported occurrence of factors that otherwise would have 

increased the incidence and duration of prison terms. Despite the fact that these factors are reported less 

frequently, section 1.3.7 shows that point scores increased for the targeted population; so to this extent, 

the State accomplished its purpose. Section 1.3.8, however, shows that judges more frequently found 

mitigating circumstances under the 1995 guidelines than they did under the 1994 guidelines, so sentence 

severity did not increase as much as it would have otherwise. In fact, there appeared to be no significant 

increase in the incidence of prison terms (section 1.3.9), although there was an increase in the length of 

time to be served by those sentenced to prison (section 1.3.10). Ultimately, then, the State at least 

partially accomplished its purposes. The following sections detail the evidence supporting these 

conclusions. 

1.3.1 Sentencing Guidelines 

Florida guidelines use a point system. A guideline worksheet stipulates points for each of the 

following: primary offense, additional offenses, victim injury, prior record, and other factors not 

considered here (e.g., community sanction violations). The number of points for each factor depends on 

rules, discussed in detail below, that differ between the 1994 and 1995 guidelines, so we can investigate 

how these rule changes affected sentencing. After some adjustments, the points are summed, and the 

guidelines specify additional rules (also discussed later) for translating points into presumptive sentences. 

A judge must apply the presumptive sentence unless he or she cites mitigating or aggravating reasons for 

departing from the guidelines. 

1.3 -2 Primary Offense 

Only the single most serious count is considered when scoring the primary offense. Remaining 

multiple counts of the same offense type are considered to be additional offenses (see section 1.3.4). 

Offense types are organized in a master list by severity, ranging from 1 (low) to 10 (high). Under the 

1995 guidelines, level 7 offense assessments increased from 42 to 56 points, changing the Presumptive 

sentence from discretionary to mandatory p r i ~ o n . ~  The burglary, robbery, and drug possession cases 

There were other changes, such as an increase in level 9 assessments from 91 to 92 points. That change was so 
minor that we ignore it here. There was a coincident statutory change to increase home invasion from a level 7 
to a level 8 offense, which we also ignore because the effect of that change was insignificant. 
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selected for analysis vary in offense type and severity. One-third of the burglary cases resulted in 

convictions for level 7 offenses, so we expected this change to have important implications for burglary 

sentences. Although robbery cases ranked high on severity (half were level 6 offenses and one-third were 

level 9 offenses), few (5 percent) were convicted on level 7 offenses, so changes in points for level 7 

offenses should have little impact. Drug possession cases involved offenses of lesser severity (i.e., less 

than level 7). 

The 1995 guidelines increased the severity of sentences for level 7 offenses, and this increase 

may have modified the incentives of CJS officials to alter charging and bargaining practices. The 

evidence is circumstantial. Suppose that the percentage of level 7 cases was fairly constant before the 

1995 guidelines went into effect. Then if the percentage of level 7 cases changed when the 1995 

guidelines went into effect, we could reason that the 1995 guidelines probably influenced charging or 

bargain practices-or both-to change. 

Tables 2a-c show that the October 1995 guidelines may have altered the way that cases are 

charged or bargained in Florida. Levels 1 to 6 cases comprised about 57 percent of all burglary cases 

before the 1995 modifications. They comprised about 62 percent after the 1995 modification. Of course, 

other factors may explain these trends, but these findings are consistent with the inference that 

prosecutors charged lesser crimes, or prosecutors and defense counsel bargained for lesser charges, to 

mitigate the effect that guidelines and truth in sentencing provisions had on Florida burglars. As a result 

the average number of points earned for primary offense severity increased by less than might have been 

expected otherwise (i.e., 34 points to 36 points on average). 

Table 2a. Primary Offense Severity and Average Points by Offense Date: Burglary 
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Table 2b. Primary Offense Severity and Average Points by Offense Date: Robbery 

1994 Guidelines Mixed Primary Offense 
Severity 

Offense Date i 

1995 Guidelines 

~ ~~ ~ 

n 

I 1 1994-1 1 1994-2 1 1995-1 1 1995-2 1 1996-1 1 1996-2 1 

~~ 

8,452 8,809 10,459 9,442 10,388 9,845 

Table 2c. Primary Offense Severity and Average Points by Offense Date: Drug Possession 

r - - I  Offense Date 

Level 7 

A different picture seems to describe robbery cases (see table 2b). So few robbery cases were 

level 7 that the guidelines themselves should have had little effect. In fact, there was an increase in levels 

1 to 6 cases (5  1 percent to 57 percent), a corresponding decrease in levels 7 to 10 cases (49 percent to 43 

percent), and a small decrease in average primary point scores. However, the increase in levels 1-6 

offenses predates the 1995 guidelines, so the 1995 guidelines may have continued a pre-existing trend. 

A11 drug possession cases were charged with primary offenses of severity levels 1 to 6 (see table 2c). 

Overall, there was a tendency for fewer offenders to receive primary offense points at level 7 

under 1995 guidelines. Perhaps this is because CJS officials manipulated the primary offense scores to 

mitigate the perceived harshness of either the guidelines or the truth in sentencing provisions, or both, 

Nevertheless, Florida’s intention was to increase the primary point scores for moderately serious felonies 

such as burglary, not for severe or minor felonies like robbery and drug possession cases. The average 

point scores barely increased for burglars, and barely decreased for robbers. We conclude that, while the 
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1995 guidelines were not applied without discretion by CJS officials, the State partly achieved its 

intended effect of increasing the primary offense point scores for targeted offenses on the whole. 

1.3.3 Resentences 

One more point about tables 2a-c. For example, the number of sentenced burglars fell from 6,507 

in 1994- 1 to 4,872 in 1996-2. A similar pattern applies to robbers but not to those convicted of drug 

possession. Part of this temporal decrease in cases entering the analysis reflects an actual decrease in 

volume of cases sentenced. (See the discussion in section 1.4.) But another part is attributable to 

sentences that result from probation and parole revocations. That is, some offenders who committed their 

crimes in 1994- 1 were sentenced, violated the conditions of their supervision, and were resentenced at a 

later date following those revocations. Their new sentences are included in the 1994- 1 column because 

the date of the original offense (not the date of the violation leading to the revocation) dictates the 

applicable guideline. Fewer offenders who committed their crimes in 1996-2 could have been 

resentenced as a result of a revocation-too little time has elapsed. Hence there are more cases in 1994- 1 

than in 1996-2. 

We were concerned that the occurrence of revocations could bias inferences based on table 2, as 

well as on subsequent analyses where the same issue arises. We cannot totally discount the possibility, 

because the database did not include scoresheets for all original 1994 guideline sentences, so we could not 

completely restrict the analysis to original sentences. We completed two parallel analyses to test whether 

a serious bias was likely to affect the results. First, we replicated the analysis using the sentencing date in 

place of the offense date. If revocations tend to have lower severity levels for the original offense (hence 

imparting a bias to table 2), tabulating by sentence date should shift that bias to the 1996- 1 and 1996-2 

columns. Instead, the substantive patterns reported in table 2 persisted.' Second, we replicated the 

analysis based on the first sentence hearing available for each unique offender in the data, expecting that 

this would reduce sentences following a revocation. Findings were not materially different from those 

reported in the main text.' We conclude that the bias, if any, is minor. 

* A few differences arose when we analyzed the data organized by sentence date and compared findings to those 
reported in the main text. According to the sentence date analyses, there were no large shifts in severity levels 
among primary offense charging following point increases with the implementation of the 1995 guidelines. 
Despite the significant point increases, additional offense and prior record charging remained relatively steady 
while average scores for these sentencing factors increased consistent with the 1995 guideline point 
modifications. With the implementation of the 1995 guidelines, we saw a general increase in points meaning an 
increase in recommended prison sentences. However, judges attempted to mitigate the harsher sanctions 
prescribed by the 1995 guidelines via sentence departures, both in terms of sanctions and prison terms (see 
author for additional information). 

We prepared similar sentence date tables based on a dataset excluding all but the first available sentencing 
scoresheet associated with a case. Because the 1994-1 data are lacking, we could only reduce (not eliminate) 
resentence records in this database. The distribution of total sentence points and the period averages are very 
similar to that reported in the main text; if there is any difference, there may be a slightly higher rate of increase 
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Level 9 10.8 46 

Level 10 12.0 58 

.- 

1.3.4 Additional Offenses 

Any offenses of conviction beyond the primary offense result in additional points assigned 

according to their offense severity levels. Effective October 1995, the State significantly increased 

additional offense point values for offenses in severity levels 6 and higher. Table 3 shows the additional 

offense points dictated by the 1994 and 1995 guidelines. 

Table 3 .  Additional Offense Points by Offense Severity and Guidelines 

Guidelines Additional Offense 
Severity 

Levels 5 and lower 

Level 6 

Level 7 

No Change 

These increases in additional offense points potentially increase the demands made on State 
* 

prisons. Given the magnitude of these increases, the impact could be substantial, because a point 

translates into a month of prison for offenders sentenced to incarceration. Did either the number or nature 

of additional offenses change over time? Tables 4a-c show whether or not the offender was convicted of 

any additional offenses at the misdemeanor or felony 1 to 5 levels (for which the point scores did not 

charge from the 1994 to the 1995 guidelines) and at the felony 6 to 10 levels (for which the point scores 

did change). 

~ ~~ 

among total sentence points greater than 52 (and a corresponding decrease among the 34.8-52 points group). 
This holds true for all sentencing components except community sanction violation points which are, of course, 
lower when all multiple subsequent sentence hearing records are removed from the database. Despite the 
addition of community sanction violation points at resentencing, the accumulation of resentence records for 
1994 guideline cases may actually have a dampening effect, and the impact of the 1995 guideline changes on 
total sentence points may be somewhat greater than demonstrated in tables loa-c. 
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Mixed 1994 Guidelines 

Table 4a. Percentage of Cases with Additional Offense Convictions by Severity and Offense Date: 
Burglary 

1995 Guidelines 
I Offense Date I I 

Additional 
Offense Severity 1994 Guidelines Mixed 1995 Guidelines 

Source: 1994 and 1995 guidelines scoresheets. 

1994 Guidelines Offense Severity 

Table 4b. Percentage of Cases with Additional Offense Convictions by Severity and Offense Date: 
Robbery 

Mixed 1995 Guidelines 

~ 

Offense Date 

Table 4c. Percentage of Cases with Additional Offense Convictions by Severity and Offense Date: Drug 
Possession 

Offense Date 

The 1995 guidelines may have caused a drop in additional offenses at levels 6 to 10 among non- 

drug possession cases. The decrease is largest for robbery cases (30 percent to 21 percent). There may be 
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1994 Guidelines Additional 
Offense Severity 

I I 

a pre-existing trend, but that trend does not seem to explain all of the decrease occurring with the 1995 

guidelines. There may have been a decrease in the levels 6 to 10 cases for burglary, although the change 

from 12 percent to 9 percent does not seem substantial. There were no levels 6- 10 additional offenses for 

drug possession." Consequently, drug possession cases do not enter into the rest of the analysis in this 

subsection dealing with additional offense points. 

As shown in tables 5a-b (a drug possession table is omitted as irrelevant), points assessed for 

additional offenses of severity levels 6 through 10 rose with the implementation of the 1995 guidelines. 

Comparing cases with offense dates of 1994- 1 to 1996-2, average points increased from 15 to 43 points 

for burglary cases, and from 17 to 59 points for robbery cases. Total points increased slightly for burglary 

cases (i.e., 7 versus 11) and substantially for robbery cases (i.e., 13 versus 30) on average. Thus, the 

guidelines achieved the intent of increasing the point totals for serious additional offense counts. The 

increase would have been larger had the number of additional offenses at levels 6 to 10 not decreased, but 

this decrease could not offset the increase in additional offense points for offenders who continued to be 

convicted of additional offenses at level 6 and higher. 

Mixed 1995 Guidelines 
I 

Table 5a. Average Points for Cases with Additional Offense Convictions by Severity and Offense Date:" 
Burg I ary 

Offense Date 1 
I I I 

Source: 1994 and 1995 guidelines scoresheets. 

The most serious charge determines the primary offense. For drug possession cases, then, the most serious 
charge was never greater than level 6 .  This meant that additional offenses could never be greater than level 6. 

In addition to severity level, multiple primary versus additional offense count considerations vary by guidelines, 
so trends showing average point calculations do not precede 1994. 

IO 

' I  

Abt Associates Inc. Multi-Site Evaluation of Sentencing Guidelines: Florida 1-12 

This document is a research report submitted to the U.S. Department of Justice. This report
has not been published by the Department. Opinions or points of view expressed are those
of the author(s) and do not necessarily reflect the official position or policies of the U.S.
Department of Justice.



I 
!I 
I 
I 
I 
I 
I 
I 
I 
li 
I 
I 
I 
i 
1 
I 
I 
I 
I 

1994 Guidelines 

Table 5b. Average Points for Cases with Additional Offense Convictions by Severity and Offense Date: 
Robbery 

Mixed 1995 Guidelines 

Offense Date 

Felony 6- 10 

Total 

17.4 17.9 15.9 31.5 61.4 58.6 

13.0 14.0 11.5 24.4 34.8 30.5 

1.3.5 Victim Injury 

Points awarded for victim injury doubled with the 1995 guidelines: from 120 to 240 points for 

second degree murder, from 40 to 80 points for sexual penetration, and from 18 to 40 points for sexual 

contact.’* Guideline points did not change for other injuries. Overall, victim injury points are rarely 

assessed against burglary cases-approximately 5 percent of all cases sentenced between July 1994 and 

June 1997; less than 1 percent of burglary cases were assessed points associated with murder or sexual 

assault. Victim injury points were more commonly assessed in robbery cases; however, these usually 

involved slight (1 7 percent of July 1994 through June 1997 sentences) or moderate injury (5 percent of 

same), whose point scores were unaffected by guidelines changes. Victim injury is not an element of 

drug possession cases. Consequently, changes in victim injury do not enter our considerations. 

1.3.6 Prior Record 

Prior record is another important determinant of sentence type and term under the  guideline^.'^ 
The 1995 guidelines increased the points for prior convictions for offenses in severity levels 6 and higher, 

but did not change the points for prior convictions at lower levels. Table 6 shows the prior record points 

stipulated by the two sets of guidelines. 

’’ Florida Department of Corrections (1997, Mar). Sentencing Guidelines 1995-96 Annual Report: The Impact of 
the 1994 and 1995 Structured Sentencing Policies in Florida. Tallahassee, FL: Author. 

The guidelines take into account the prior offense level, qualifiers (attempts, conspiracy, etc.), and the number 
of counts to derive the prior record point score. Convictions by Federal, out-of-state, and other non-Florida 
State entities apply; however, past adult convictions and most juvenile dispositions expire following conviction- 
free periods (of 10 and 3 years, respectively) since the offender’s last release from legal supervision ( eg ,  
probation). 

j 3  

Abt Associates Inc. Multi-Site Evaluation of Sentencing Guidelines: Florida 1-13 

This document is a research report submitted to the U.S. Department of Justice. This report
has not been published by the Department. Opinions or points of view expressed are those
of the author(s) and do not necessarily reflect the official position or policies of the U.S.
Department of Justice.



I 
I 
e 
I 
I 
1. 
I 
I 
1 
f 
1 
I 
1 
I 
1 
i 
1 
II 
I 

~~ 

Level 6 

Level 7 

Table 6. Prior Record Points by Severity and Guidelines 

4.8 9 

5.6 14 

1 Prior Record Severity 1-1 Guidelines 

I 
~~ 

[vels 5 and lower I No Change 

1 Level 8 I 6.4 1 19 I 

I I 

Data regarding sentencing under the 1983 guidelines allow us to extend the time-series back to 

offense dates during the first half of 199 1. Because the 1983 guidelines classify prior convictions 

differently than the later guidelines, there is no meaningful way to compare the seriousness of prior 

convictions under the 1983 guidelines with prior convictions under the two latter sets of guidelines. 

However, the data identify whether or not any prior convictions existed, and the last rows of tables 7 a-c 

report those data as the percentage of cases with any prior convictions. Those same tables report more 

detailed data for offenders sentenced under the 1994 and 1995 guidelines. 

Have there been any long-range changes in the incidence of prior record charging? Tables "a-c 

suggest that the incidence of prior record has not changed appreciably between 1991 and 1996, inclusive, 

with the possible exception of drug possession felonies which rose from 70 percent to 78 percent of cases. 

What can be said about prior records under the 1994 and 1995 guidelines? The incidence of any 

prior record at severity levels 6 to 10 appears to have decreased slightly for robbery and burglary cases, 

but not for offenders convicted of drug possession cases. The largest change was for robbery, where 3 1 

percent of the robbers had prior records at levels 6 to 10 under the 1994 guidelines, but 28 percent of the 

robbers had such records under the 1995 guidelines. For burglary, the comparable decrease was from 28 

percent to 25 percent. In neither instance do these changes appear to be especially large. 
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Severity 

Misd 

Fel 1-5 

Table 7a. Percentage of Cases Charged with Prior Record Offenses by Severity and Offense Date: 
Burglary 

Offense Date J 
1995 1 

Guidelines Mixed 1983 1994 
Guidelines Guidelines 

91-1 91-2 92-1 92-2 93-1 93-2 94-1 94-2 95-1 95-2 96-1 96-2 

57 56 56 56 57 58 

No Data 52 52 51 51 52 53 

28 27 27 25 25 25 
I I I I I I 

Any 73 74 76 75 76 75 74 73 73 72 74 75 

Table 7b. Percentage of Cases Charged with Prior Record Offenses by Severity and Offense Date: 
Robbery 

I 

Any 70 74 73 74 73 77 

I Date of Offense I 

78 76 76 76 78 78 

1983 1994 1995 
' 

Mixed Guidelines Record 
Severity . 

Guidelines Guidelines 

91-1 91-2 92-1 92-2 93-1 93-2 94-1 94-2 95-1 95-2 96-1. 96-2 

Misd 50 51 52 52 54 55 

Fel 1-5 No Data 53 51 50 50 51 51 

Fel6- 10 31 31 31 29 28 28 

Any 72 77 76 74 76 69 72 71 71 71 71 73 

Table 7c. Percentage of Cases Charged with Prior Record Offenses by Severity and Offense Date: Drug 
Possession 

I I Offense Date I 

I I I I I 

19 19 18 I 18 I 19 I 19 
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As shown in Tables Sa-c, the average number of points computed for levels 6 through 10 prior 

record charges rose from 11 to 23 for both burglary and robbery cases, and from 9 to 20 for drug 

possession cases. Point averages at other levels (below 6) remained nearly the same. Thus, the 

occurrence of prior records remained fairly constant while average scores increased consistently with the 

1995 guideline point changes. The State achieved its purpose of imposing more points on offenders with 

the most serious records. 

1994 Guidelines Prior Record 

Table Sa. Average Points for Cases Charged with Prior Record Offenses by Severity and Offense Date: 
Burglary 

Mixed 1995 Guidelines 

~ ~~ 1 Offense Date 

1994 Guidelines Severity Mixed 1995 Guidelines 

Note: Excludes cases with no prior record offenses charged. 
Source: 1994 and 1995 guidelines scoresheets. 

Table 8b. Average Points for Cases Charged with Prior Record Offenses by Severity and Offense Date: 
Robbery 

Offense Date 
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Prior Record 
Severity 

Table 8c. Average Points for Cases Charged with Prior Record Offenses by Severity and Offense Date: 
Drug Possession 

1994 Guidelines 1 Mixed 1995 Guidelines I I ! Offense Date 

Felony 1-5 

Felony 6-1 0 

Total 

6.1 6.2 6.3 6.4 6.4 6.6 

8.8 8.7 8.7 13.5 19.9 20.2 

7.1 7.3 7.3 8.6 10.3 10.6 
~ 

1.3.7 Total Sentence Points 

The scoring processes described in sections 1.3.1 through 1.3.6 lead to a total point score.I4 Total 

points determine the presumptive sentence type and term, whereby the presumed sentence is nonprison 

when total sentence points are less than or equal to 40, and State prison is presumed when sentence points 

equal 52 or more. However, the guidelines permit judges to increase total scores of 40 points or less by 

up to 15 percent; thus, point totals for which the presumptive sentence is nonprison (e.g., 39 points) can 

be modified to a range where State prison is discretionary (Le., more than 40 points). Cases with base 

scores of 34.8 are technically eligible for a prison sentence, so we classified point totals using cutoffs of 

34.8 and 52 (see tables 9a-c). That is, our classification levels are presumptive nonprison (less than 

34.8), discretionary prison (34.8 to 52), and presumptive prison (more than 52). 

Given the statutory changes heretofore described, we would expect that the total number of points 

assigned to offenders to have increased on average with the introduction of guidelines effective October 

1995. Tables 9a-c show that the average number of total points has increased across the offenses. 

Moreover, for burglary cases, the incidence of presumptive prison terms is considerably higher under the 

1995 guidelines than under the 1994 guidelines (about 46 percent versus 33 percent). For robbery cases, 

the incidence of presumptive prison terms did not change much, remaining around 62 percent. For drug 

possession cases, the incidence of presumptive prison terms increased, but even in 1996 it is only about 5 

percent. 

Some additional factors enter into the sentencing calculus, but those factors (e.g., drug trafficking 
enhancements) rarely apply and their impact is not addressed here. 

14 
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Average Points 49 49 

Table 9a. Presumed Sentence Type and Total Sentence Points by Offense Date: Burglary 

~ 

53 57 56 

I Offense Date 

~ -~ 

1994 Guidelines 

1994- 1 1994-2 1995-1 

1994 Guidelines 1995 Guidelines 
resumed Type (Points) 

Mixed 1995 Guidelines 

1995-2 1996- 1 1996-2 

I %on (> 52) 

Nonprison (< 34.8) 

Discretionary (34.8-52) 

34% I 

4% 4% 4% 4% 3 yo 3 y o  

32% 33% 3 9% 35% 33% 35% 

33% I 32% I 38% I 

Prison (> 52) 

Average Points 

47% I 

64% 63% 57% 61% 64% 62% 

79 79 74 83 89 85 

44% I 

Source: 1994 and 1995 guidelines scoresheets. 

Table 9b. Presumed Sentence Type and Total Sentence Points by OfTense Date: Robbery 

I Offense Date 

Presumed Type (Points) r -  

Table 9c. Presumed Sentence Type and Total Sentence Points by Offense Date: Drug Possession 

I Offense Date 

Presumed Type (Points) 

A more detailed look at increases in point scores is instructive. In tables loa-c, cases are sorted 

into 12 cells which distinguish among primary offense levels ( 1  to 6, 7, and 8 to IO), additional offense 
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Primary Offense 
Levels 1-6 Additional Prior Record 

levels (0 to 5 including no additional offenses, and 6 to la)),'' and prior record levels (0 to 5 including no 

prior record, and 6 to 10). The first number in each cell is the average point total (prior to any optional 

changes discussed later) for cases sentenced under the 1994 guidelines. The second number indicates the 

differential or change in points computed by subtracting the 1994 guideline average from the average 

point total for cases sentenced under the 1995 guidelines. For example, the first cell is associated with 

cases in which: primary offense levels = 1 to 6,  additional offense levels = 0 to 5, and prior record levels 

= 0 to 5. For burglary cases, the average for 1994 guideline cases is 3 1, and the average for 1995 

guideline cases is 30, so the change is -1 points. Although our focus is on differences between the 1994 

and 1995 point totals, we provided the 1994 totals to indicate the relative scale of the changes. These 

tables show the expected pattern of no change or minima1 change in the shaded cells pursuant to statutory 

guideline revisions.'6 

Primary Offense Primary Offense 
Level 7 Levels 8-10 

Table 1 Oa. Change Between 1994 and 1995 Guidelines in Average Total Points by Primary Offense, 
Additional Offenses, and Prior Record: Burglary 

Offense 
Levels 6- 10 

47 66 100 
+8 +26 +10 Prior Record Levels 6- 10 

Prior Record Levels 0-5 51 68 109 +11 +40 +29 
67 

+19 Prior Record Levels 6-10 
J 

86 130 
+67 +62 

If the offender had any additional offenses of level 6 or higher, he fell into the 6-10 category; otherwise, he was 
in the other category. 

15 

The guidelines increase from 91 to 92 points for level 9 offenses affects few analysis cases (see footnote 7). 16 

Abt Associates Inc. Multi-Site Evaluation of Sentencing Guidelines: Florida 1-19 

This document is a research report submitted to the U.S. Department of Justice. This report
has not been published by the Department. Opinions or points of view expressed are those
of the author(s) and do not necessarily reflect the official position or policies of the U.S.
Department of Justice.



Table 1 Ob. Change Between 1994 and 1995 Guidelines in Average Total Points by Primary Offense, 
Additional Offenses, and Prior Record: Robbery 

Primary Offense 
Levels 1-6 Additional Prior Record Primary Offense Primary Offense j 

Level 7 Levels 8-10 1 
Prior Record Levels 0-5 

Prior Record Levels 6- 10 

Prior Record Levels 0-5 

Prior Record Levels 6- 10 

Primary Offense Primary Offense 
Levels 1-6 Level 7 Additional Prior Record 

Table 1 Oc. Change Between 1994 and 1995 Guidelines in Average Total Points by Primary Offfense, 
Additional Offenses, and Prior Record: Drug Possession 

Primary Offense 
Levels 8-10 

Offense 
Levels 6- 10 

Prior Record Levels 0-5 

~ N/A N/A 

N/A N/A 

N/A NIA 

34 
+: 1 
35 

+12 
50 

+14 

Prior Record Levels 6-10 

Prior Record Levels 0-5 

Prior Record Levels 6- 10 

As anticipated, the greatest changes between 1994 and 1995 guideline cases occur among those 

with level 7 primary offenses (up to 67 point differences for burglary cases). Among other cases, we see 

relatively large changes over time for additional offense levels 6 to 10 compared to additional offense 

levels 0 to 5, holding constant prior record. Likewise, we see large changes for offenders with prior 

records of levels 6 to 10 compared with prior records of levels 0 to 5, holding constant the additional 

offense scores. 

Tables 1 Oa-c summarize the effects of the changes introduced by the 1995 guidelines. The 1995 

guidelines set presumptive sentence lengths that are significantly longer than sentence lengths for 

comparable offenders who were convicted of comparable crimes and were sentenced under the 1994 

guidelines. But presumptive sentence recommendations are truly presumptive only if judges follow them. 

The next section considers judicial departures. 
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1.3.8 Judicial Departures 

Judges have several sentencing options. They can either exercise the 15 percent option to impose 

a State prison sanction when sentence points are less than or equal to 40, or they can increase or decrease 

sentence points by up to (and including) 25 percent to determine the term for a State prison sentence. The 

resulting sentences are imposed without written explanation and considered within the guidelines. Or, 

judges can depart from the guidelines altogether. When aggravating or mitigating circumstances apply, 

judges may depart by more than 25 percent from the presumed sentence with written explanation. This 

would result in a sentence outside the guidelines. 

Mitigation occurs when the total sentence score exceeds 52 points but the judge imposes a 

nonprison sanction (mitigated sanction) or a prison term reduced by more than 25 percent (mitigated 

term). Table 1 1 shows the impact of judicial discretion for each offense type. The table includes only 

those offenders who received presumptive prison point totals. Under the 1995 guidelines, this includes 

about 63 percent of the robbers and 45 percent of the burglars, but only 5 percent of those convicted of 

drug possession. Given that fewer than 2 percent of the drug cases led to presumptive prison under the 

1994 guidelines, we probably should not pay too much attention to whether mitigation is more or less 

frequent for drug possession cases after October 1995. 

Comparing the presumed sentence (Le., the sentence determined by total points) to the sentence 

type and term imposed, we find that overall mitigation rates increased for burglary from 55 percent for 

offenses committed during 1994-1 to 69 percent for offenses committed during 1996-2. Judges were 

especially likely to depart from the guidelines by imposing a nonprison sentence-49 percent of the time 

in 1996-2 compared with 39 percent of the time in 1994-1. They imposed a shorter prison term than 

required by the guidelines in about 20 percent of all burglary cases under the 1995 guidelines. There are 

no apparent trends for robbery. Mitigation occurred in 49 percent of the robbery cases under the 1994 

guidelines, and it occurred in 50 percent of the robbery cases under the 1995 guidelines. 

Aggravated sanctions occur when a prison sanction is imposed outside the guidelines (such as 

when total points are less than 34.8); aggravated terms occur when a prison term is increased by more 

than 25 percent. The incidence of aggravated sanctions and terms is consistently low-usually less than 5 

percent-and not shown in this table. 
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Table 1 1. Mitigated Departures by Offense Date: Burglary, Robbery, and Drug Possession 

Offense Date 

I I I 

Mitigated Term 16% 17% 16% 20% 20% 20% 

jource: 1994 and 1995 guidelines scoresheets. 

Obviously, based on the evidence from table 11, Florida judges frequently departed from prison 

terms recommended by the guidelines. For instance, robbers always have at least a one-in-five chance of 

receiving a mitigated sanction, and at least a one-in-five chance of receiving a mitigated term, regardless 

of guideline modifications. Was the departure rate so high that judicial discretion totally thwarted the 

State’s intention to increase the frequency and duration of prison terms for the most serious crimes and 

for offenders with the worst criminal records? The next section examines that issue. 

1.3.9 Sentence Type and Term 

Tables 12a-c display the final sentence type outcomes by offense. The sentence type shown is the 

most severe sentence imposed, with prison being most severe, community control or probation the next 

most severe, and time served the least severe. Although the tables show all sentence types, the present 

focus is on the imposition of State prison sentences. There are year-to-year fluctuations, but no strong 

trends, in the percentage of robbers and burglars sentenced to prison: approximately 30 percent for 

burglary and 53 percent for robbery. Over time, a decreasing percentage of offenders convicted of drug 

possession received prison terms (Le., 9 percent to 5 percent), but this trend should not be attributed to the 

1995 guidelines, which it predates. 
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Table 12a. Most Severe Sentence Imposed by Offense Date: Burglary 

Other 
I 

1% 0% 0% 0% 0% 0% 

Table 12b. Most Severe Sentence Imposed by Offense Date: Robbery 

Offense Date 

1994 Guidelines Mixed 1995 Guidelines 
Sentence Type 

1994- 1 1994-2 1995- 1 1995-2 1996- 1 1996-2 

State Prison 5 6% 56% 49% 53% 53% 53% 

Community Control 12% 12% 12% 12% 12% 11% 

Probation 21% 21% 26% 24% 24% 25% 

Jail/Time Served 9% 10% 12% 10% 10% 11% 

Other 2% 1% 1 Yo 1 Yo 1 Yo 0% 

Table 12c. Most Severe Sentence Imposed by Offense Date: Drug Possession 

I Offense Date 
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Consequently, there is no evidence that the 1995 guidelines caused more prison sentences. Is 

there any evidence that those offenders who were sentenced to prison served longer prison terms? That is 

the subject of the next section. 

1.3.10 Time Served 

The next comparison is between prison sentence duration or time served under the 1994 and 1995 

guidelines. Sentence imposed is not a useful metric for this comparison, because the State altered its 

release practices coincident with introduction of the 1995 guidelines. When the 1994 guidelines were 

effective, inmates could earn 20 to 25 days of incentive gaintime per month served, and they typically 

served about 70 percent of the sentence i m p ~ s e d . ’ ~  When the 1995 guidelines were effective, inmates 

could earn 10 days of incentive gaintime per month served, and they could not serve less than 85 percent 

of their sentences.I8 Using sentencing data and expected release dates, we compared expected time 

served under 1994 versus 1995 guidelines given 70percent and 85 percent rule scenarios. Note that we 

created the shorthand terms 70percent rule and 85percent rule; outside this report, they have no meaning 

in Florida statute or practice. 

Assuming the 70 percent and 85 percent release rules, we can compare average sentence duration 

under the two guideline schemes. Tables 13a-c show the average sentence imposed and expected State 

prison time served for burglary, robbery, and drug possession offenders sentenced under the 1994 

guidelines and under the 1995 guidelines. In this table, the average months sentencedper convicted 

burglar is based on all convicted burglars, and nonprison sentences enter the calculations as zeros. The 

average months sentencedper burglar sentenced to prison is based just on burglars sentenced to prison 

(i.e., excluding nonprison sentences). 

~ ~~ 

” The Florida DOC provided release dates for offenders who had been released and projected release dates for 
offenders who were still incarcerated. We used those data to establish the 70 percent rule. We could not 
establish the average time that would be served under the truth in sentencing provisions, because most offenders 
were still incarcerated at the time these data were collected. The presumption is that those offenders would 
serve 85 percent of their prison terms. Subsequent to the analysis reported here, Florida has released statistics 
on time served by inmates who were released during fiscal year 1997-1998. By offense type, average time 
served (and percentage of sentence served) are: violent - 46 months (70 percent); property - 33 months (72 
percent); drugs - 3 1 months (74 percent); and other - 28 months (76 percent). Given the average time served, 
most of these offenders would have been sentenced under the 1994 guidelines, confirming that the 70 percent 
rule adequately describes prevailing release practices. It is too soon to measure release practices under truth in 
sentencing. However, the observation that percentage of time served decreases with the average number of 
months served suggests that truth in sentencing will increase time served. Florida Department of corrections 
(1 998, October). 1997-98 Annual Report: The Guidebook to Corrections in Florida. Tallahassee, Florida: 
Author. 

Florida Department of Corrections (1 996, Dec). 1995-96 Annual Report: The Guidebook to Corrections in 
Florida. Tallahassee, FL: Author. Note meritorious and educational gaintime policies also apply. 
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Table 13a. Expected Time Served Under Three Guideline/Gaintime Scenarios: Burglary 

Average months sentenced per convicted burglar 

If 70% served 

13.9 months 14.3 months 

9.7 months 10.0 months 
~~~~ 

If 85% served 

Average months sentenced per burglar sentenced to prison 

If 70% served 

_- 12.2 months 

47.8 months 5 1.8 months 

33.5 months 36.3 months 

Table 13 b. Expected Time Served Under Three Guideline/Gaintime Scenarios: Robbery 

If 85% served __  44.0 months 

1 Gaintime 1 1994 Guidelines 

Average months sentenced per convicted robber 38.7 months 

If 70% served 27.1 months 

I If85%seNed I -- I 66.5months I 

1995 Guidelines 

40.4 months 

28.3 months 

Table 13c. ExpectedXime Served Under Three Guideline/Gaintime Scenarios: Drug Possession 

~~ 

34.3 months 

69.8 months 78.2 months 

If 70% served 48.9 months 54.1 months 

If 85% served __  
Average months sentenced per robber sentenced to prison 

I 

~ Gaintime 

Average months sentenced per convicted drug possessor 

If 70% served 

If 85% served 

1994 Guidelines 1995 Guidelines 

1.5 months 1.2 months 

1.1 months 0.8 months 

1 .O month -- 
Average months sentenced per drug possessor sentenced to 
prison 23.0 months 

The tables first show what the differences would be under the 1994 and 1995 guidelines if the 70 

percent rule had applied to both. We interpret those differences as reflecting a pure guideline effect-that 

is, one that controls for the change in release practices. The tables then show what the differences would 

23.9 months 

Abt Associates Inc. 

I '  
If 70% served 

If 85% served 
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16.1 months 16.7 months 

20.3 months -- 
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r e -  

be under the 1995 guidelines if first the 70 percent rule applied, and second the 85 percent rtile applied. 

We interpret those differences as the pure effect of truth in sentencing; that is, it controls for changes in 

the guidelines. These pure effects are hypothetical, because the 70 percent rule always applied to the 

1994 guidelines and the 85 percent rule always applied to the 1995 guidelines. Nevertheless, these 

hypothetical situations provide a means to partial out the effects of the guidelines and the release rules. 

The average convicted burglar was sentenced to 13.9 months in prison under the 1994 guidelines 

and 14.3 months under the 1995 guidelines. Assuming that the 70 percent rule applies, the average 

burglar would be expected to serve 9.7 months under the 1994 guidelines and 10 months under the 1995 

guidelines. The average robber was sentenced to 38.7 months under the 1994 guidelines and 40.4 months 

under the 1995 guidelines. The 70 percent rule would put average months of time served at 27.1 for the 
- @ 

- 1994 guidelines and 28.3 months for the 1995 guidelines. The average drug possessor was sentenced to 

1.5 months under the 1994 guidelines and 1.2 months under the 1995 guidelines. Under the 70 percent 

rule the average drug possessor could then expect to serve 1.1 months under the 1994 guidelines and 0.8 

months under the 1995 guidelines. These averages estimate the expected time served differences 

attributable to just the change in guidelines among defendants convicted of these offenses, holding 

constant the release policy at 70 percent. 

Applying the 85 percent release rule, however, the average convicted burglar would serve 12.2 

months, the average convicted robber would have serve 34.3 months, and the average convicted drug 

possessor would serve 1 month under the 1995 guidelines. For burglary, robbery, and drug possession, 

the new guidelines alone accounted for, respectively, 0.3, 1.2, and -0.319 additional months in prison on 

average and the new gaintime provisions accounted for 2.2,6.0 and 0.2*’ months. The 1995 guidelines 

modestly increased the number of months convicted biirglars and robbers would spend in prison, and 

slightly reduced the amount of time a person would spend in prison for drug possession. (A “modest” 

effect on average, when multiplied by the number of people incarcerated does not necessarily imply a 

modest effect in total.) The new release practices had a larger effect than did the change in guidelines 

alone. 

Recall that the 1995 guidelines had little if any effect on the percentage of offenders who were 

sentenced to prison (see tables 12a-c). Consequently, the average increase in time served is almost 

exclusively attributed to additional time served by offenders who were sentenced to prison. Looking just 

at burglars who were sentenced to prison (see table 13a), the 1994 guidelines resulted in average terns of 

47.8 months and the 1995 guidelines resulted in average terms of 51.8 months. Under the 70 percent rule, 

1994 versus 1995 guidelines applying a 70 percent rule. 

70 percent rule versus 85 percent rule under 1995 guidelines. 
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the difference in time served would have been about 3 months (33.5 to 36.3 months), but adopting the 85 

percent rule, the difference would have been closer to 11 months (33.5 to 44.0 months)-roughly a 33 

percent increase in time served. For robbers sentenced to prison (see table 13b), the 1994 guidelines 

resulted in average terms of 69.8 months and the 1995 guidelines resulted in average terms of 78.2 

months. The increase in time served under the 70 percent rule would have been about 6 months, but the 

increase adopting the 85 percent rule would have been nearly 18 months-approximately a 34 percent 

increase. For those sentenced to prison for drug possession (see table 13c), the 1994 guidelines resulted 

in average terms of 23 months and the 1995 guidelines resulted in average terms of 23.9 months. The 

increase in time served under the 70 percent rule is less than one month, but the increase from adopting 

the 85 percent rule was about 4 months. 
- 

For defendants sentenced to prison on burglary, robbery, and drug possession offenses, the new 

guidelines accounted for, respectively, 2.8, 5.8, and 0.62y additional months in prison on average, and the 

new gaintime provisions accounted for 7.7,  1 1.8, and 3.6 months?2 Again, the new guidelines seem to 

have accounted for a modest increase in prison usage relative to the gaintime changes. 

Tables 14a-c report expected time sentenced and expected time served using the same structure as 

tables 1 Oa-c-according to primary offense level, additional offense level, and prior record level, which 

are the principal determinants of the guideline sentence. Each cell provides: (1) an estimate of time 

served under the 1994 guidelines assuming the applicability of the 1994 gaintime provisions (70 percent 

rule); (2) time served under the 1995 guidelines assuming the applicability of the 1994 gaintime 

provisions (70 percent rule); and (3) time served under the 1995 guidelines assuming the applicability of 

the 1995 gaintime provisions (85 percent rule). Cell shading indicates no change between the 1994 and 

1995 guidelines wasintended. 

’’ 
’’ 

1994 versus 1995 guidelines applying a 70 percent rule. 

70 percent rule versus 85 percent rule under 1995 guidelines. 
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Table 14a. Time Served Estimates Under Three Guideline/Gaintime Scenarios by Primary Offense, 
Additional Offenses, and Prior Record: Burglary 

1 Additional 

- 

Prior Record Levels 6- 10 

Note: Cells marked N/A have insufficient cases to compute total point averages. 
Source: 1994 and 1995 guidelines scoresheets. 

Prior Record Primary Offense Primary Offense Primary Offense 
Levels 1-6 Level 7 Levels 8-1 0 

Table 14b. Time Served Estimates Under Three GuidelineIGaintime Scenarios by Primary Offense, 
Additional Offenses, and Prior Record: Robbery 

Additional Offense 
Levels 6- 10 

Levels 6- 10 28.4 97.4 64.8 
34.5 1.1 8.3 78.6 

Prior Record 8.8 28.9 44.2 

29.5 29.9 67.9 
Prior Record 51.8 68.9 73.8 

72.1 138.0 1201.6 

Levels 0-5 24.3 24.7 55.9 

Levels 6- 10 59.4 113.6 99.3 
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Table 14c. Time Served Estimates Under Three Guideline/Gaintime Scenarios by Primary Offense, 
Additional Offenses, and Criminal Record: Drug Possession 

Additional Offense 
Levels 6- 10 

Prior Record w a r y  Offense , Primary Offense Primary Offense 
Levels 1-6 Level 7 , Levels 8-10 

Levels 6- I O  3.5 NA NA 
4.2 

Prior Record 5.8 
Levels 0-5 3.0 NA NA 

3.7 
Prior Record 9.2 
Levels 6- 10 9.1 NA NA 

Levels 0-5 

The first two numbers in each cell show a pure guideline effect under the 70 percent rule. The 

first number is the average time that would be served by offenders sentenced under the 1994 guidelines 

and the second number is the average time that would be served under the 1995 guidelines. The second 

and third numbers show a pure truth in sentencing effect-that is, the average time that would be served 

under the 70 percent rule (second number) and the 85 percent rule (third number) for offenders sentenced 

under the 1995 guidelines. 

Across offenses, the pure guideline effect is negative for the first cell of the first row (e.g., 2.0 to 

1.4 months for burglary cases). Although this was not the intention of the guideline changes, even when 

the new release rule is taken into account, offenders who lack extensive criminal histories and who were 

convicted of the least serious offenses account for lessgrison time. 

In fact, the pure guideline effect for burglary was negative in five ofthe 12 cells, including three 

where the State intended to increase prison terms (see table 14a). The pure guideline effect was six 

months or more in four of the 12 cells-three cells where the primary offense was level 7, and one where 

the primary offense levels were 8 to 10 and the prior criminal records were levels 6 to 10. For robbery 

(see table 14b), three of the 12 cells had a negative pure guideline effect, including two where the State 

intended to increase prison terms (for level 7 primary offenses). Seven of the 12 cells had a guideline 

effect of six months or more-including three where the primary offense was levels 8 to 10 and two 

where the primary offense was level 7 and prior record levels were 6 to 10. 

Overall, the 1995 guidelines did accomplish the purpose of increasing prison terms for the most 

serious offenses and for those offenders with the most serious criminal records. Impact was mixed with 

regard to burglary; time served would increase for level 7 offenses, but inconsistently for offenders 

charged with serious additional offenses (levels 6 to 10). However, with regard to both burglary and 
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robbery, those offenders with serious offenses, serious criminal records, or both, would serve 

substantially more prison time under the 1995 guidelines. Any effect on drug possession was very 

modest due to the less serious nature of the crime, which is consistent with the goals of the I995 

guidelines. 

The introduction of truth in sentencing, requiring that offenders served at least 85 percent of their 

prison terms, caused an additional increase in prison time. Except in one cell-that associated with the 

least serious offenses and the least serious offenders-burglary and robbery convictions will make greater 

demands on Florida prisons under the combined 1995 guidelines and truth in sentencing provisions than 

were made by the 1994 guidelines and the 70 percent release rule. For example, looking at robbery (see 

table 14b), an average of 73.8 months are estimated for cases convicted on primary offenses of levels 8 to 

10 with additional offenses and prior records in levels 6 to 10 under 1994 guidelines and the 70 percent 

rule; under 1995 guidelines and the 85 percent rule, cases of the same severity would serve an estimated 

average of 120.6 months. Drug possession convictions, however, will probably not make significantly 

greater demands on Florida prisons (i.e., all estimates are under 12 months). 

-_ 

1.4 Demand on Prison Resources 

Another way to look at the 1995 guidelines and truth in sentencing provisions is to project their 

impact on Florida prisons and to observe their effects distributed over time. Suppose, for example, that a 

robber would serve 5 years under the 1994 guidelines and 10 years under the 1995 guidelines. Then the 

incremental effect of the 1995 guidelines would not happen until years 6 through 10, and the impact 

would be distributed bver time. This section examines’proportion of sentence served, admissions and 

demand, and number of beds required for past and future cohorts.23 

1.4.1 Proportion of Sentence Served 

Beginning with time served, figures la-c show that gaintime changes have had a pronounced 

effect on how long offenders remain in prison given the sentence imposed. The horizontal axis reports 

the date when the offender was admitted to prison.24 The vertical axis reports the estimated proportion of 

the sentence that will be served in prison. Time served is actual time served when known and estimated 

time served25 based on relevant release practices and gaintime provisions when the offender was still in 

’’ 
’‘ 

Prison population is a fourth factor that would be relevant, but for which we did not have data. 

Admissions are limited to new court commitments, and exclude parole and other violation readmissions. 

25 Projected release dates for offenders not yet released were provided by the Florida DOC; time served estimates 
incorporate time served pretrial, time escaped, and long sentences using life expectancy calculations. 
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prison as ofthe Fall of 1997. Due to expostfacto considerations, gaintime provisions apply only to 

offenders who committed their crimes after those provisions went into effect. Prison admissions can take 

place weeks or months after conviction, and conviction can occur months after the crime, so figures 1 a-c 

show no clear break marking changes in release practices in January 1994 or October 1 995.26 

[FIGURES la-c HERE] 

Nevertheless, the figures seem to identify at least three common epochs in prison release 

practices. The first epoch of interest precedes January 1994-before the 1994 guidelines and the first 

formal change to release practices. As shown in figures la-c, respectively, burglars generally serve 35 

percent to 40 percent, robbers serve about 45 percent to 55 percent, and drug possession offenders serve 

about 30 percent of their sentence terms, if admitted during this period. Although there appears to be 

some minor variation, these percentages represent a rough steady state in release patterns. 

I 

r 

Following the implementation of the 1994 sentencing guidelines, a second stabilization in release 

trends is reached for offenders admitted starting January 1995. Until the 1995 guidelines were introduced 

in October, burglars generally served 70 percent, robbers served 70 percent to 75 percent, and drug 

possession offenders served 60 percent to 65 percent of their sentence terms. Figures 1 a-c suggest that 

the 70 percent rule, adopted earlier for analyzing time served, is probably about right. 

The third epoch occurs when time served proportions reach a steady state starting mid-1996, 

following the implementation of the 1995 guidelines. Burglars generally serve 80 percent, and robbers 

serve 80 percent to 85 percent of their sentence terms, if admitted during this period. Time served among 

drug possession offenders does not stabilize and continues to rise throughout the period observed Thus, 

the 85 percent assumptions adopted earlier for analyzing time served seems justifiable. 

1.4.2 Admissions and Demand 

\ 

As discussed in the preceding section, sentencing guideline revisions in 1995 slightly increased 

the length of time offenders will serve, but by reducing gaintime to a maximum of 15 percent, truth in 

sentencing provisions had a larger role in increasing demands on the prison system. A third factor that 

affects demands on the prisons is the volume of offenders who are admitted to prison. Figures 2a-c show 

the number of admissions to Florida prisons over an 1 %year period-July 1979 through June 1997. The 

trend is peculiar, with sharp peaks around 1990 for all three offenses considered here. 

[FIGURES 2a-c HERE] 

These data did not report the date the crime was committed nor the date when the offender was convicted. 26 
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Figure la.  Florida 
Proportion of Sentence Served Based on Admission Date: Burglary 
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Figure IC. Florida 
Proportion of Sentence Served Based on Admission Date: Drug 

Possession 
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Figure 2a. Florida 
Admissions and Demand by Admission Cohort: Burglary 

Figure 2b. Florida 
Admissions and Demand by Admission Cohort: Robbery 
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Figure 2c. Florida 
Admissions and Demand by Admission Cohort: Drug Possession 
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We multiplied the admission numbers by estimates of time served to derive an estimate of the 

demands that admission cohorts will make on the Florida prisons. The result appears as the solid 

histogram bars in figures 2a-c. For example, the 1,567 burglary inmates admitted in FY79-80 who serve 

an average term of 2.7 years place a demand on prisons equivalent to about 4,200 bed years. Demand is 

highest for burglary and robbery cases and lowest for drug possession cases, and demand roughly 

corresponds to admissions over time, which peak in FY89-90. Demand corresponds to the number of 

inmates admitted on burglary charges from FY79-80 through FY89-90; however, demand remains steady 

as number of admissions fall thereafter because declining admissions are offset by rising time served 

expectations for more recent burglary cohorts (see figure 2a). The 1994 and 1995 guidelines and the 

revised release practices seem to have increased the duration of prison stays for those offenders who were 

sentenced to prison, especially for targeted offenses. This argument may be compelling, but it is not 

altogether convincing. Prison stays did increase with the advent of the guidelines, but there are pre- 

existing trends. 

1.4.3 

- 

Number of Prison Beds Projections 

While the previous figures illustrate independent demand for each incoming cohort, they do not 

demonstrate either the long-term or the cumulative impact of guidelines and truth in sentencing provisions 

on State prisons. We now use estimates of time served to project when offenders would occupy prison 

beds. For example, an offender sentenced to 10 years of prison requires 1 prison bed in each of 10 

consecutive years. Thus, the full impact of increased demand-such as the demand introduced during the 

latter years shown in figures 2 a - W o e s  not materialize immediately. In fact, if the offender would have 

been sentenced to 9 years in prison, and the guidelines and truth in sentencing increased the sentence to 

10 years, then the impact on the prisons will not be realized until year 10. Hence, the large increase in 

demand in both robbery and burglary in FY95-96 forward will not immediately impact the Florida prison 

system. 

We used a simple technique to project the future demands on the prisons. For inmates admitted 

between FY 1979 and FY 1997, time served was known for those offenders who had been released, and the 

Florida DOC estimated expected time served for those who had not yet been released. We used these 

estimates to project when each offender would occupy a Florida prison bed. For example, suppose the 

offender entered prison on July 1, 1990 and he served 2 years, 2 months and 10 days. Then he occupied a 

prison bed for 26 consecutive months. On the 27th month, he occupied 10/30.4 prison beds. (There is an 

average of 30.4 days in a month.) Using this procedure, it was a simple matter to determine how many 

prison beds would be used to house offenders and when they would be used. 

There are some complications from using this approach. One complication is that the data begin 

in FY 1979, but some offenders who entered prison earlier than FY 1979 would occupy prison beds during 
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the period of interest to us. Our approach was to assume that the cohort of offenders who entered prison 

during FY 1979 were representative of offenders who entered prison before FY 1979. We simply allowed 

the FY 1979 cohort to cascade backward to generate prison beds for FY 1979 and later. This technique 

may provide questionable estimates for periods shortly after FY 1979, but it should provide reasonable 

adjustments for later years, which are our greatest concern. 

Another complication is that we cannot observe prison admissions after FY 1997, but we would 

like to project prison demands beyond that date. Our approach is to identify a cohort of offenders 

entering prison during FY 1997 and assume that they represent future cohorts. Furthermore, we assume 

those future cohorts will be the same as the FY 1997 cohort in terms of average time served and number of 

admi~sions.~’ This procedure for projecting forward assumes no change in the number or characteristics 
I 

of burglary, robbery, or drug possession cases. As noted earlier in this report (tables 2 to 7), the 

characteristics of these cases have not changed much in the recent past. Thus, we cascade the FY 1997 

cohort forward and project the cumulative demands they will make on the Florida prisons, assuming time 

served and admissions are fixed. 

Figures 3a-c show a projection of future demands made on Florida prisons. The vertical axis 

shows the number of prison beds required. The horizontal axis shows the timepoint for which the 

projection was made.*’ These figures have an important limitation. They do not account for reduced 

demands made on the prisons because of a possible reduction in probation and community release 

revocations. We would expect those to occur. First the guidelines are sending more people to prison, and 

assuming that the worst risks among the probation population are included in the expanded net, there 

should be somewhat fewer future offenders entering prison with probation violations. Second the 

guidelines and gaintime provisions are causing fewer people to be released, which should result in fewer 

revocations. Third, by extending prison terms, the guidelines and gaintime provisions should reduce the 

number of new admissions for repeat offenders. Our data do not allow us to deal with these issues with 

any precision. 

[FIGURES 3a-c HERE] 

Please note that we did not adjust for the expected proportional mix of cases sentenced under the 70 percent rule 
versus the 85 percent rule, respectively, over successive cohorts. 

The axis is labeled in year midpoints, but estimates are actually monthly to produce continuous curves. 
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Figure 3a. Florida 
Simulation of the Number of Prison Beds Required: Burglary 
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Figure 3b. Florida 
Simulation of the Number of Prison Beds Required: Robbery 

12,000 , 1 

v) 
U 
0 

e 
0 
fn 

m 

ti 
.- 

10,000 

8,000 

6,000 

4,000 

2,000 

0 1  I 

Projection Date 

Figure 3c. Florida 
Simulation of the Number of Prison Beds Required: Drug Possession 

Projection Date 
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Figures 3a-b show a dramatic increase in the future demands on Florida prisons to house 

convicted burglars and robbers. For example, assuming time served and admissions are fixed, the number 

of beds required for burglary inmates doubles from about 6,000 in 1994 to about 12,000 in 2006. Figure 

3c, representing drug possession inmates, appears to stabilize at about 1,500 beds. 

How does growth in new prison admissions contribute to the increase in demand seen in burglary 

and robbery cases? To answer this, we recreated the figures with an assumption that the number of prison 

admissions has remained constant at FY 1997 levels. (The choice of FY 1997 is arbitrary because we are 

only interested in trends.) Using the data presented in figures 3a-c, we fixed the sample sizes by 

weighting cases for other years to represent FY 1997 admissions (e.g., 4,146 burglary cases). Controlling 

for admissions, one can observe the influence of time served on prison beds required over time. Figures 

4a-c show the results. 
.- 

[FIGURES 4a-c HERE] 

There are two curves depicted in each graph. The upper curve shows projected demand (in terms 

of number of prison beds) assuming that admissions remain constant and that time served is a function of 

whatever sentencing guidelines and gaintime or release policy rules apply to each case according to 

offense date. As shown in figures 2a-c, number of admissions increased while time served decreased 

prior to FY 1990 (indicated by the demand histogram); this explains the dip in the curve projecting 

number of prison beds. We manufactured a second curve to contrast demand that would be generated by 

these cases had they been admitted under the 70 percent rule by reducing time served for offenders 

admitted since 1996 by 15 per~ent.~’ The lower curve Shows projected demand assuming that admissions 

remain constant and that truth in sentencing (the 85 percent rule) was never implemented. Controlling 

admissions and time served, we can observe the influence of sentencing guideline changes and other 

trends on demand. 

Even without truth in sentencing, Florida is increasing demands on prisons; and the biggest 

demand is for serious offenses. There is a clear positive trend beginning in 1990 when demand and time 

served were at their lowest. Discounting the dip beginning in the 1980s, a similar trend can be traced 

back to the 1970s. It appears that the sentencing guidelines have accelerated these trends, independent of 

the increased demand associated with the implementation of truth in sentencing policies. 

Although one would expect these curves to diverge in October 1995 when the guidelines were modified, we 
were not able to determine exactly which cases were subject to which guidelines and rules without offense date 
data; so we selected July 1996 as the date by which the vast majority of cases were subject to the 1995 
guidelines and the 85 percent rule. Therefore, we produced the lower curve by reducing demand by 15 percent 
starting in July 1996. 
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Figure 4b. Florida 
Simulation of Prison Demands Assuming a FixedSize Admission Cohort 

Under 70% Versus 85% Release Policy Rules: Robbery 
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Figure 4c. Florida 
Simulation of Prison Demands Assuming a Fixed-Size Admission Cohort 

Under 70% Versus 85% Release Policy Rules: Drug Possession 
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We emphasize that these estimates are rough. They do not take into account the fact that longer 

prison terms will incapacitate offenders so they cannot commit new crimes and enter prison for new 

admissions. Depending on how revocations operate under truth in sentencing, and how revocations 

operated under practices that predate truth in sentencing, longer prison terms should reduce the parole 

revocation rates, further reducing future demands on the prisons. We could not estimate this reduced 

demand for this study. 

The results of the sentencing and DOC data analyses for North Carolina are presented in the next 

chapter. The executive summary provides a review of both chapters 1 and 2. 
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2.0 Analysis of North Carolina Sentencing Guidelines 

Before 198 1, North Carolina had indeterminate sentencing laws, typified by broad offense 

definitions and sentence ranges, and a parole commission which exercised full discretion regarding 

release criteria and time served.’ Concerns about sentencing disparity, prison time served, parole 

uncertainty, and prison overcrowding fueled the determinate sentencing movement and passage of the 

Fair Sentencing Act (FSA) of 1979. Effective July 1981, FSA established presumptive sentences for 

felonies punishable by three or more years prison, and statutory good time and gaintime policies 

administered by the Department of Correction (DOC). 

-- Under FSA policies, sentencing options still ranged from probation to prison for similar crimes,* 

and time served was determined by a combination of sentence imposed, discretionary parole, and 

provisions for good time and gaintime. There was an uncertain relationship between crime committed 

and sentence imposed, and between sentence imposed and time ~ e r v e d . ~  Consequently, the General 

Assembly approved structured sentencing policies for all felonies and misdemeanors4 committed on or 

after October 1, 1994;5 also, good time, gaintime, and parole were abolished. These sentencing guidelines 

were amended effective 1995 to increase prison sanctions and terms for serious crimes and offenders (see 

section 2.2.1 for sentencing policies). While structured sentencing was to serve several purposes,6 this 

study is focused on one: incarceration should be reserved for violent and repeat offenders, whereas 

community-based programs should be used for nonviolent offenders with minor criminal histories.’ This 

’ Most of the Fair Sentencing Act information presented here was obtained from Clarke, S.H. (1987, Fall). The 
Fair Sentencing Act: Have its effects lasted? Popular Government, 45-57. 

1997 North Carolina Sentencing and Policy Advisory Commission (1 997, Aprj. 1996 Progress Report on 
Structured Sentencing. Raleigh, NC: Author. 

Between 1987 and 1993, limited prison space required decreases in average time served by both felons and 
misdemeanants (NCSPAC, 1997). Based on median sentence term and time served figures, felons released in 
1986 served 35% of their sentences whereas those released in 1994 served 13% (K.L. Parker, personal 
communication, February 14, 1996). 

’ 

’ 

Excludes DUI offenses. 

North Carolina Sentencing and Policy Advisory Commission (1996, Feb). A Citizen’s Guide to Structured 
Sentencing. Raleigh, NC: Author. 

5 

’ Structured sentencing is based on the principles of rationality, consistency, truth in sentencing, and resource 
prioritization. That is, sentences should be proportional to crime and criminal history severity, and similar 
offenders charged with similar offenses should receive like sentences. 

North Carolina Sentencing and Policy Advisory Commission (1996, Febj. A Citizen’s Guide to Structured 
Sentencing. Raleigh, NC: Author. 

’ 
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study seeks to learn whether sentencing guidelines, coupled with truth in sentencing policies, promoted 

this goal. 

2.1 Research Questions and Findings 

We analyzed State sentencing and prison admissions and release data representing cases that 

entered the criminal justice system during the period of 1991 through 1997 to determine the impact of 

sentencing guidelines and release policies (and their statutory amendments) on the use of North Carolina 

prisons to house violent and repeat offenders. Reviews of sentencing practices under indeterminate, FSA, 

and guideline policies, and the associated time served and release policies (provided in sections 2.2.1 and 

2.3.1, respectively) detail the changes intended. To manage the scope of this inquiry, we selected cases 

charged with felony robbery, burglary, and drug possession offenses, which constitute significant 

numbers of cases in both courts and prisons. Respectively, these cases also represent the range of severe, 

moderate, and minor felonies. Policy changes should have differential effects on these offenses, whereby 

more severe felonies (e.g., robbery cases) receive more severe sanctions and priority in the prison system 

resulting in more time served. 

. 

-I 

Our analytic approach is to use an interrupted time-series design to investigate whether or not the 

introduction of sentencing guidelines (and the modification of those guidelines over time) changed the 

incidence and duration of prison sentences for robbers, burglars, and offenders convicted of drug 

possession. Data for the seven years that bridge the introduction of structured sentencing allow us to 

analyze whether or not sentences actually changed from the preguideline period to the guideline period, 

and if they did, whether or not those changes were just a continuation of pre-exiting trends or coincident 

with imp1ementation;sf the guidelines and amendments to the guidelines. Statistical significance tests 

(e.g., Chi-square tests) were omitted because the high volume of cases would cause even minimal 

differences to appear significant, so we report substantive differences evident from interrupted time-series 

and trend analyses. 

We obtained Administrative Office of the Courts (AOC) data for cases filed between 199 1 and 

1997 with conviction and sentence information as of August 1998. Although sentence imposed and time 

served are the principal concerns of this study, the study cannot ignore the fact that guidelines create new 

incentives for prosecutors, defense counsel, and judges to modify charging and plea bargaining. Section 

2.2 of this report explores trends in the number of convictions (section 2.2.2), the primary offense levels 

(section 2.2.3), and prior record charging (section 2.2.4) over time according to offense date which 

determines sentencing policy. Because the sentencing guidelines introduced in October 1994 were 

modified in December 1995, we studied cases with offenses committed between mid-1994 and 1997 to 
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determine whether those modifications affected charging andlor sentencing practices. (Comparable 

variables were unavailable for the FSA period.) 

0 Despite a prescribed 16 percent increase in minimum terms for serious felonies (felony classes B2, C, 

and D) effective with the 1995 guidelines, we found no changes in primary offense charging patterns. 
Missing data probably attributable to record consolidation practices preclude conclusions, but there 

were no apparent changes in prior record charging. 

We also found that the addition of active punishment options to the sentencing guideline grid was not 

associated with changes in the proportion of cases for which active punishment Gail or prison 

incarceration) is the presumed sentence. 

0 

0 

These results suggest that no detectable changes occurred in charging or plea negotiations in association 

with the guideline modifications. 
.- 

A portion of the AOC data-offenses committed before October 1994-predate the guidelines, so 

we contrast sentencing under FSA policies and the 1994 and 1995 guidelines. Section 2.2.5 examines the 

incidence of jail and prison terms; section 2.2.6 turns to the length of prison and jail terms. 

0 

0 

Missing data on probation sentences preclude conclusions regarding sentence type imposed patterns. 

We find a clear shift in sentence terms for cases sentenced to jail and prison incarceration that varies 

by offense type. Under FSA sentencing policies, the majority of cases received long sentence terms 

(e.g., more than two years); with the implementation of the 1994 guidelines, the proportion of long 

sentence terms decreased, especially among burglary and drug possession cases. We see a 

prioritization of robbery cases for which sentence terms remain relatively long. 

No subsequent sentence term changes occurring with the implementation of the 1995 guidelines are 

apparent. 
.- 

Data for court commitments admitted between 1990 and 1997 provided by the DOC augments the 

AOC data and reports sentence time served for offenders who completed their terms. Section 2.3 

describes how we analyzed the time to be served by recently sentenced inmates and reports our detailed 

findings based on DOC data. Our analysis had the following results. 

During the period from 1990 to 1994, prisoners served an average of 20 to 30 percent of their 

maximum sentence, regardless of offense type. Offenders sentenced under the sentencing guidelines 

served an average of about 80 percent or more of their sentences. Many offenders sentenced under 

the guidelines were still in prison through 1997, but there is a slight increase in time served among 

burglary and robbery offenses sentenced under the 1995 guidelines (see section 2.3.3). 

Demand patterns vary by offense type. Increased time served resulted in increased demand posed by 
burglary and robbery offenders, even though burglary admissions decreased. Demand among drug 

possession offenders increased, despite shorter sentences, because admissions rose (see section 2.3.4). 
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0 Assuming similar time served and admission averages, estimated future cumulative demand will 

require triple the number of prison beds for serious offenses such as robbery. There is a near 

doubling in demand for drug possession offenses, and a negligible increase in demand for burglary 

offenses (see section 2.3.5). 

Controlling for admissions, the change in demand or the projected number of prison beds required by 

FY2013 is greatest for robbery offenses, but still substantial for burglary offenses. No appreciable 

change in demand for drug possession offenses is anticipated (see section 2.3.5). 

0 

2.2 Sentence Analyses 

Following is a discussion of sentencing practices under indeterminate, FSA, and guideline 

policies, and notes on the data analyzed. Subsequent analyses consider trends in charging of primary 

offense (section 2.2.3) and prior record (section 2.2.4), and presumed (section 2.2.5) and imposed 

sentences (section 2.2.6). 

2.2.1 Sentencing Policies 

-- 
r 

Until 198 1, indeterminate sentencing allowed complete judicial discretion in sanction type and 

term decisions. Although the judge was authorized to impose both minimum and maximum terms, most 

sentences were imposed as maximum terms only. The Fair Sentencing Act (FSA) mandated statutory 

presumptive sentence terms for felony offenses committed on or after July 1, 1981 that were punishable 

by maximum prison terms of three or more years (e.g., felonious breaking and entering). Judges could 

impose the presumptive sentence or depart, either pursuant to a plea bargain or to cited mitigating or 

aggravating factors. Downward departures could go below the presumptive term, and upward departures 

could range up to thestatutory maximum for that offensc8 Judges could also suspend prison sentences 

without written justification and place felony offenders on p r~ba t ion .~  A single prison term was imposed 

to reflect the maximum term to be served in prison. 

Effective October 1994, North Carolina adopted sentencing guidelines which stipulate 

presumptive sentences according to offense severity and criminal history." For serious crimes, and for 

Defendants could appeal upward departures unless the case was plea bargained; prosecutors did not have access 
to appellate review. 

Multiple sentences could be ordered to be served consecutively or concurrently. Offenders aged 25 or younger 
could be eligible for parole any time after prison admission. 

Mandatory minimums (e.g., for violent habitual felons or drug trafficking offenses) and sentence enhancements 
also apply. Use of a firearm in conjunction with felony offenses of class A through E severity can increase the 
minimum imprisonment term by 60 months. 

Io 
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repeat offenders, the guidelines presume jail or prison terms, called active terms. As shown in appendix 

B, the guidelines are applied using felony sentencing grids." 

During the 1995 legislative session, selected minimum ranges were amended for crimes 

committed on or after December 1, 1995. Specifically, minimum terms were increased by approximately 

16 percent for felony classes B2, C, and D. For instance, the presumptive minimum range corresponding 

to felony class B2 for prior record level I increased from 108-135 months to 125-157 months. Also, 

active punishment options were added for felony class H offense cases with prior record levels of I or 11. 

We call the guidelines, after amendments, the 1995 guidelines. 

The dates of these changes to North Carolina sentencing laws determine significant dates for the 

interrupted time-series. We examined how sentence imposed and time served changed as of October 1, 

1994 (due to the 1994 guideline&) and then again as of December 1, 1995 (due to the 1995 guidelines). 

Because of exposffacto considerations, the 1995 guidelines applied to offenders who committed their 

crimes on or after December 1, 1995, and the 1994 guidelines applied to offenders who committed their 

crimes before December 1, 1995 but after October 1, 1994. Thus, unless noted otherwise, dates in this 

report are oflense dates and not sentence dates. 

2.2.2 Sentencing Data 

rj .- - 

The AOC provided data for cases filed between 1991 and 1997 and convicted by August 1998.12 

Table 15 shows when these cases were sentenced and under which sentencing policy (e.g., FSA policies 

apply to offenses committed prior to October 1994). Although the 1994 guidelines became effective in 

October 1994, offenders were sentenced under FSA as late as 1998 because the applicable sentencing 

policy depends on when the offender had committed his or her crime. The same is true of sentencing 

under the 1994 and f995 guidelines. To reduce the effect of offense-to-disposition lags and resentences 

on the analyses, the tables hereafter examine cases according to offense date, 

A separate chart is used for sentencing misdemeanor offenses which are not addressed in this study. 

The AOC is confident that these data include virtually all convictions; nonsubmission of case data is extremely 
rare and associated with very small counties. We selected cases with one or two offense records; a minority of 
cases with three or more records were sacrificed which did not bias the data in terms of offense severity or other 
key variables. 

I 1  
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.- 

Guidelines 

Total 

1% 48% 93% 97% 

11,621 21,134 22,551 21,611 22,965 21,546 22,504 8,270 
100% 100% 100% 100% 100% 100% 100% 100% 

2.2.3 Primary Offense 

In regard to felony cases, offenses are ranked by severity (Le., classes A through I, A is the 

highest), whereby the higher classes are associated with victim injury and the lower classes with property 

crimes. Many offense classes changed with structured sentencing, and FSA's class J was dis~ontinued. '~ 

Because of this change, comparing offense conviction levels under FSA policies and under the guidelines 

has no  value. 

Tables 16a-c show the distribution of primary offense severity for burglary, robbery, and drug 

possession guideline cases by offense date. The offense dates are divided into half years; 1994-2 refers to 

offenses committed between July and December 1994.- As noted, offense severity is incomparable for 

preguideline cases, which account for all 1994-1 cases and roughly half of the 1994-2 cases (e.g., 2,450 of 

the burglary offenses committed during 1994-2 were sentenced under FSA policies). In tables 16 through 

18, our focus is on guideline cases for offenses committed between mid- 1994 and 1997. It is necessary to 

analyze these data by offense date to understand the impact of sentencing guidelines which vary by that 

date.I4 No guideline cases were charged with level A offenses. Cases charged with offense levels B1 

North Carolina Sentencing and Policy Advisory Commission (1 994, Aug). Structured Sentencing for Felonies: 
Training and Reference Manual. Raleigh, NC: Author. 

Please note that court data organized by offense date do not reflect real-time filing or disposition trends; this is 
further complicated by data for offenders who violate community supervision or similar nonincarcerative 
sentence conditions and are resentenced according to the guidelines in effect on the date of their original crime. 
However, except for the period 1994-2, the distribution of offense severity is similar when these cases are 
ordered by sentence date. 

13 

14 
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through D are grouped together since all sentences associated with these felony levels are active 

punishment, and felony levels E and F are combined due to their low frequency. 

Primary 1994 Guidelines 
Offense 
Severity 1994-2 1995-1 1995-2* 

43 62 87 
1 YO 2% 2% Felony B 1 -D 

Table 16a. Number of Felony Convictions under the 1994 and 1995 Guidelines by Primary Offense 
Severity and Offense Date: Burglary 

1995 Guidelines 

1996-1 1996-2 1997- 1 1997-2 
77 55 61 49 

2% 1 Yo 2% 2% 

Primary 
Offense 
Severity 

I 
Note: n=123 missing 1994 guideline cases; (*) denotes that column includes one month of 1995 guidelines cases. 
Source: AOC guideline cases filed 1991-1997. 

1994 Guidelines 1995 Guidelines 

1994-2 1995- 1 1995-2* 1996- 1 1996-2 1997- 1 1997-2 

Table 16b. Number of Felony Convictions under the 1994 and 1995 Guidelines by Primary Offense 
Severity and Offense Date: Robbery 
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Table 16c. Number of Felony Convictions under the 1994 and 1995 Guidelines by Primary Offense 
Severity and Offense Date: Drug Possession 

Offense Date 

- 

ases. 

Each of the tables have fewer cases in 1994-2 and 1997-2 than in the other half-years. Again, the 

relatively small number of cases in 1994-2 results from the guidelines being applicable since October 

1994. Also, delays in case processing result in fewer cases with available conviction information 

appearing in 1997-2. To explain, the AOC provided these data during the latter part of 1998, and as of 

that time, a significant proportion of 1997-2 cases (and perhaps a smaller proportion of 1997-1 cases) had 

not yet reached disposition. This delay raises some concerns about interpretations of the 1997-2 data. 

They exclude the casss that take especially long to process, and undoubtedly, guilty pleas have a 

disproportionately large representation compared with cases disposed by trial. 

Tables 16a-b show spikes in burglary and robbery cases during 1995-2; for example, the total 

number of burglary cases increased by 29 percent between 1995-1 and 1995-2, but dropped by 19 percent 

between 1995-2 and 1996- 1. Perhaps there were increases in criminal incidents or convictions, or there 

may be an accumulation of cases resentenced under 1994 guidelines &e., offense dates of July through 

November 1995). It also seems plausible that the introduction of the 1995 guidelines led to changes in 

charging and bargaining practices. This inference is consistent with the observation that a similar spike 

did not occur for drug possession cases (see table 16c) which would not be affected by guideline 

amendments. (Later analysis will show that the 1995 guidelines did not change practices for drug 

possession cases). If charging and bargaining practices were affected in such a way, this was a one time 

effect and not otherwise of great interest to this study. 

Abt Associates Inc. Multi-Site Evaluation of Sentencing Guidelines: North Carolina 2-8 

This document is a research report submitted to the U.S. Department of Justice. This report
has not been published by the Department. Opinions or points of view expressed are those
of the author(s) and do not necessarily reflect the official position or policies of the U.S.
Department of Justice.



r 

f- 

Taking the above trends into account, tables 16a-c show a general stability in charging of primaq, 

offense in terms of charge severity. There is no obvious change among even the most serious cases 

corresponding to the introduction of the 1995 guidelines. For instance, after discounting 1997-2 as 

unrepresentative, the charging of robbery cases with level D felonies and above fluctuated between 35 

percent and 41 percent (see table 16b), but there is no trend that begins with the introduction of the 1995 

guidelines. We conclude that primary offense charging patterns did not change substantively as a result 

of modifications to the guidelines, despite the 16 percent increase in range minimums for felony classes 

B2, C, and D. 

2.2.4 Prior Record 

An offender's criminal history or prior record is the second important determinant of the 

guidelines sentence. Prior record is classified according to six levels, ranging from no prior convictions 

(level I) to violent or extensive records (level VI). A point system determines the applicable level, 

whereby felony class A = 10 points, felony class H or I = 2 points, probatiodparole violations =1 point, 

repeat offenses = I  point, and so on. l 5  The sum of these point calculations correspond to the following 

severity levels: 

Level I 0 points; 
Level I1 1-4 points; 
Level I11 5-8 points; 
Level IV 9-14 points; 
Level V 
Level VI 

15- 18 points; and, 
19 or more points (4N.C. GEN. STAT. 515A-1340.14 [Supp. 1996]).16 

Recall that the 1995 guidelines added active punishment options for felony class H offense cases 

for offenders with prim record levels of I or 11. This level of prior record became increasingly important 

for burglary cases where level H convictions are prominent, somewhat less important for drug possession 

cases where level H offenses are less frequent, and of little importance for robbery case for which level H 

convictions are rare. 

Tables 17a-c show prior record charging for burglary, robbery, and drug possession cases, 

respectively. Prior record data are always unavailable for preguideline cases, so the table is based on 

guidelines cases exclusively. Prior record is often unavailable for guideline cases, as well. For instance, 

about 38 percent (1 0.53 1) of the burglary cases are missing prior record data. The lack of prior record 

data should not be interpreted as no prior record charged. Some cases have incomplete data due to 

'' As noted, prior offense severity has changed over time. The date of the primary offense dictates how prior 
offense severity is measured. 

General Statutes of North Carolina (1996). 1996 Cumulative Supplement (Annotated, Vol. 4, Chapters 15 
through 17E). Charlottesville, VA: Michie Law Publishers. 

16 
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b .  

administrative problems such as new management information systems and staff turnover, but record 

consolidation is more common. Offenses are frequently consolidated for judgement, either across 

multiple offenses within a single case, or across multiple cases. Summary information such as prior 

record and sentence are recorded on only one computerized record. Thus, when each offense is recorded 

as a separate case, summary information is recorded on just one of the multiple case records, so the 

remaining consolidated cases show no prior record or sentence data. This practice of consolidating cases 

accounts for a large proportion of the missing data indicated in tables 17a-c through 20a-c. We cannot 

know the extent without unique offender identifiers, but we assume that most of the data associated with 

missing cases are reflected in the cases with prior record and sentencing data, so the data are suitable for 

analyzing trends. 
I 

Table 17a. Prior Record Severity by Guidelines and Offense Date: Burglary 

Offense Date 

5 
guidelines cases. 
Source: AOC guideline cases filed 1991 - 1997. 
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Table 17b. Prior Record Severity by Guidelines and Offense Date: Robbery 

Prior Record 
Severity 

I I Offense Date 

~ ~ 

1994 Guidelines 1995 Guidelines 

1994-2 1995- 1 1995-2* 1996-1 1996-2 1997-1 I 1997-2 

- 

guidelines cases. 

Table 17c. Prior Record Severity by Guidelines and Offense Date: Drug Possession 

Offense Date I 

5 
guidelines cases. 

Tables 17a-c indicate very subtle changes in prior record charging, assuming missing values do 

not conceal other patterns. Level I prior scores (i.e., no prior record charges) rose from 30 percent to 39 
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percent among robbery cases, increased minimally among burglary cases, and decreased minimally 

among drug possession cases. These increases for robbery and burglary cases might be attributable to an 

accumulation of resentences (i.e., additional sentence hearings following violations of release conditions) 

among cases with earlier offense dates; whereas, the decrease in Level 1 charges parallel an increase in 

Level I1 charges among drug possession cases. However, there are no clear substantive shifts in the 

charging of prior records or their distribution across severity levels coincident with the introduction of the 

1995 guidelines. 

Based on evidence presented in sections 2.2.3 and 2.2.4, we find no radical shifts in the 

occurrence of factors that are the major determinants of guideline sentences; that is, we find little if any 

evidence that CJS officials (e.g., prosecutors or defense counsel) acted to moderate the impact of 

guidelines by manipulating the primary offense charge or prior record points. We next turn to the issue of 

sentence imposition. 

2.2.5 Presumed Sentence Type 

Three sentence types-active, intermediate, and community punishment-are available 

depending on offense class and prior record level. The presumed sentence for cases involving serious 

offenses (classes A through D) is active punishment (Le., prison or jail incarceration). Cases involving 

lesser offenses can be sentenced to prison and they can also be sentenced to intermediate punishment 

(e.g., jail and probation or intensive supervision) or community punishment (e.g., fines, treatment, or 

community service). Offenders with prior records more likely receive active punishment. Using the 

sentencing guidelines grid (see appendix B), cells corresponding to active punishment (labeled “A”) are 

divided from cells corresponding to optional sentences, including intermediate and community 

punishment, by a grid border. The border presents a convenient way to analyze these data to observe any 

overai 1 changes in presumptive sentences over time. 

Table 18 shows the distribution of guideline cases as they fall above or below the grid border by 

offense type and date. This shows the presumed punishment according to primary offense and prior 

record (when known). Appropriately, the presumed sentence for robbery cases was most likely active 

punishment (44 to 49 percent are above the border), compared with the presumed sentence for drug 

possession cases which were most likely to receive intermediate or community punishment (nearly 100 

percent are below the border). Effective with the 1995 guidelines, active punishments were added for 

felony H offenses-like burglary-for offenders with no or Level I1 prior record charges. Disregarding 

the 1997-2 cases, the guideline modifications did not alter the proportion of presumed active punishments. 
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Table 18. Sentencing Guideline Border Position by Offense Type and Offense Date 

1994 Guidelines I Offense Type 
1995-1 1995-2* 1994-2 

1995 Guidelines 

1996-1 1996-2 ~ 1997-1 ~ 1997-2 
P 

73 148 145 104 87 83 
4% 5% 4% 3 yo 3 yo 3% 

1,965 2,992 3,780 3,167 3,375 2,968 
96% 95% 96% 97% 97% 97% 

Above Border 

Below Border 

65 
2% 

2.647 
98% 

3 14 - 470 619 45 1 571 448 
49% 44% 48% 44% 49% 48% 
329 595 673 572 605 494 

Above Border 

Below Border 51% 56% 52% 5 6% 51% 52% 

I I Drug Possession 

277 
4 1 Yo 
406 

5 9% 

20 24 10 
1% 1 Yo 0% 

2,042 4,276 4,300 
99% 99% 100% 

Above Border 

Below Border 

2.2.6 Sentence Type and Term Imposed 

In addition to offense severity and prior record, judges may consider aggravating and mitigating 

factors" when deterpining minimum and maximum sentence terms.'* The guidelines prescribe three 

minimum sentence term ranges: aggravated, presumptive, and mitigated. For example, an offender with 

level IV priors convicted on a felony class E offense would normally receive a prison sentence with a 

minimum term within the range 37 to 46 months. However, if there are aggravating circumstances, the 

judge may impose a minimum term within the range 46 to 58 months. Regardless of whether or not the 

judge finds mitigating or aggravating factors, the corresponding maximum term, which is at least 20 

percent more than the minimum term, is specified by statute. Pursuant to the guidelines, the offender 

must serve the minimum term (e.g., 50 months) and may serve as much as the maximum term (e.g., 69 

months). Sentences in either the aggravated or the mitigated ranges can be appealed. 

13 1 1  10 1 1  
0% 0% 0% 0% 

4,497 4,4 19 4,327 2,727 
100% 100% 100% 100% 

~~ 

17 Aggravating factors include a leadership role in the crime, offenses against law enforcement, and use of a 
deadly weapon; in contrast, reduced capacity (e.g., youthful offender), aiding prosecution, and 
acknowledgement of wrongdoing are mitigating factors. 

The maximum sentence term is proportional to the minimum term set by the judge. Multiple sentences are 
served concurrently by default, although consecutive sentences or consolidated cases can be ordered. 

' *  
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As noted, given aggravating or mitigating circumstances, judges may deviate from presumptive 

minimum sentence ranges and impose a term within the aggravated or mitigated ranges specified. 

However, no deviation is allowed regarding the type of punishment (e.g., imposition of a non-active 

punishment when the presumed sentence disposition is active punishment) absent extraordinary 

mitigating or aggravating factors. Finally, judges may suspend incarceration sentences (and impose an 

alternative) if the offense class and prior record level prescribe intermediate or community punishment as 

a sentence disposition, or if active punishment is authorized but not prescribed. Except under special 

circumstances, imprisonment shall not be suspended if active punishment is the only disposition 

authorized. 

Table 19a-c show the most severe type of sentence imposed across all three sentencing periods- 

FSA, 1994 guidelines, and 1995 guidelines. The term distribution is shown for jail and prison sentences. 

Although sentences can be recorded in minimum and maximum terms, most FSA cases only report 

minimum term data, so that is reported in the table. We ignore sentence suspensions. 

- 

The high number of cases missing sentence information is a concern. Missing data is partly 

explained by the practice of consolidating records for judgement (see section 2.2.4). Like prior record 

variables, sentence type and term variables can be recorded on a summary record across multiple offenses 

or cases, but there is another explanation. Few guideline cases report probation sentence data. According 

to the AOC, this is entirely an administrative concern; that is, probation data are often not entered, and the 

absence of probation information should not be interpreted as no probation sentence. Therefore, the 

number of cases with probation as the most severe sentence is unknown, but we can know the number of 

jail and prison sentences.” The cases missing sentences were either sentenced to probation, or more 

frequently, consolidaed for judgement. i 

19 Probation sentences were also imposed for some proportion of cases given split sentences (Le., combinations of 
incarceration and probation or community corrections). 
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Probation 

Missing or N/A 

Total 

Table 19a. Sentence Type and Term Imposed by Sentencing Policy: Burglary 

75 6 2 

3,828 939 1,266 

10,374 3,257 4,63 1 

-I 

Source: AOC cases filed 1991-1997. 

Table 19b. Sentence Type and Term Imposed by Sentencing Policy: Robbery 
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Table 19c. Sentence Type and Term Imposed by Sentencing Policy: Drug Possession 

1994 
Most Severe Sentence FSA Guidelines 

Up to 6 months 
311 6,055 
1% 7 1 Yo 

1995 
Guidelines 

10,604 
73% _ _  

184 
1 Yo 7 to 12 months 

. .  ~ 

2,4 15 3,776 
28% 26% 

Life* 

6,533 
27% 

12,237 
52% 

4,589 
19% 

13 to 24 months 

25 to 60 months 

More than 60 months 

82 127 
1 Yo 1 % 
34 39 

0% 0% 
33 44 

0% 0% 

1,019 I 529 1 1 I Probation 

23,857 
100% JailPrison 8,619 14,590 

100% 100% 

Regardless of the missing data, tables 19a-c indicate that FSA prison sentences tend to be longer 

than their guideline counterparts.*’ According to the burglary data, terms of more than five years were 

imposed in 55 percent of the known FSAjail and prison sentences, but in only 2 percent of the guideline 

ones (see table 19a). Of course, this does not indicate actual time served because discretionary parole 

determined release dates before the guidelines, while truth in sentencing determined release dates under 

the guidelines. Later parts of this report will clarify trends by examining time served. Tables 19a-c 

assess the sentencing data by sentencing policy, but the sentencing trends are better demonstrated in 

tables 20a-c. 

- 

Tables 20a-c provide additional detail by tabulating jail and prison sentences imposed by offense 

date.21 These data illustrate the sentence term transition for all burglary, robbery, and drug possession 

cases with the implementation of guidelines in October 1994. For example, 70 percent to 77 percent of 

FSA sentences for robberies are more than five years, whereas 16 percent to 25 percent of guidelines 

Missing or NIA 

Total 

~~ 

2o Guideline data also show fewer life sentences than do FSA data (e.g., 53 FSA versus no guideline burglary 
cases). 

10,222 1,972 3,415 

35,098 11,120 18,006 

*’ Life sentences are excluded to make this table comparable to the following DOC data tables. 
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sentences are more than five years (see table 20b). No additional changes in sentencing trends are evident 

between 1994 and 1995 guideline periods. 

[TABLES 20a-c HERE] 

Drawing upon the DOC data for which missing sentence data are not a concern, we can confirm a 

shift in sentence terms between FSA policy and guideline cases. In 1992-1, half (1,98 1) of the 

admissions associated with burglary offenses were serving maximum sentences of more than five years 

(see table 21); by 1997-1, only 1 1 percent (1 84) of the burglary admissions were sentenced to such long 

terms. Given this confirmatory dvidence, we can say that the shift from longer to shorter sentence terms 

is more likely explained by the implementation of sentence guidelines than by biases caused by missing 

sentence data. 

..i 

[TABLE 21 HERE] 
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FSA Sentencing 1994 Guidelines 

Tables 20a. Sentence Term Imposed by Offense Date: Burglary 

1995 Guidelines 

6,053 
100% Subtotal 

I <I992 1 1992-1 1 1992-2 1 1?93-1 1 1993-2 I 1994-1 I 1994-2' 1 1995-1 
~ 

Sentence Term 

2,608 2,698 2,265 2,447 2,279 2,872 2,601 
100% 100% 100% 100% 100% 100% 100% 

3,195 
100% 

2,067 

5,262 

2,489 2,798 2,463 2,018 
100% 100% 100% 100% 

1,753 1,676 1,535 1,322 

4,242 4,474 3,998 3,340 

J 

Life 

Missing or N/A 

20 1 1 I4 181 
6% 5 yo 6% 

I 

15 4 7 8 1 1  5 3 

6,838 2,794 3,554 2,649 2,578 2,381 2,190 1,543 

49 31 29 
2% I 1 % )  l % I  

Total 

49 59 55 
2% 2% 2% 

12,906 5,406 6,259 4,922 5,036 4,665 5,065 4,144 

1 Yo I Yo 
68 27 

3 yo I Yo 
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Tables 20b. Sentence Terin linposed by Offense Date: Robbery 

Missing or N/A 

Total 

1,278 405 562 , 520 549 425 383 3 84 409 284 429 290 I98 

3,069 1,181 1,454 1,352 1,425 1,257 1,381 1,284 1,517 1,146 1,339 1,076 78 I 
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Tables 20c. Sentence Term Imposed by Offense Date: Drug I'ossession 

I 

Offense Date 

I I I I I I I 

Up to 6 months 

524 
17% 

3,102 
100% 

1,450 

4,552 

7 to 12 months 

613 
20% 

3,058 
100% 

1,511 

4,569 

66 I 1% 

12 
0% 

3,762 
100% 

875 

4,637 

1,634 I 27% 
13 to 24 months 

4 
0% 

2,366 
100% 

55 1 

2,917 

3,066 I 50% 
25 to 60 months 

642 
20% 

1,160 
180% 

1,262 I 21% More than 60 months 639 639 280 16 14 6 15 
19% 19% 8% 0% 0% 0% 0% 

3,270 3,420 3,539 3,734 3,707 3,937 3,911 
100% 100% 100% 100% 100% 100% 100% 

1 

Subtotal 

1,530 

4,690 

6,097 I 100% 

1,489 1,490 1,048 1,061 1,139 936 907 

4,760 4,910 4,587 4,795 4,846 4,873 4,818 

Life 1- T 
Missing or NIA 3,171 

1995 Guidelines I 1994 Guidelines I FSA Sentencing 

24 
1 Yo 
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Table 2 1. Sentence Term by Offense Date for DOC Admissions: Burglary 

Offense Date 

I FSA Sentencing 

Sentence Term I 1992-1 1 1992-2 1 1993-1 

70 64 67 
2% 2% 2% 
169 137 149 
4% 3 % 4% 

1,476 1,573 1,432 

1,981 2,180 2,071 
5 1% 52% 52% 

3,909 4,159 3,979 

7 to 12 months 

13 to 24 months 

25 to 60 months 

More than 60 months 

38% 38% 36% 

100% 100% 1QO% 
Total 

I I I 

Source: DOC court commitments admitted 199 1 - 1997. 

1994 Guidelines I995 Guidelines 

393 147 
24% 22% 
557 I87 

34% 27% 
3 74 195 

22% 29% 
147 88 

184 62 

1,655 679 
100% 100% 

9% 13% 

11% 9% 
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2.3 Demand on Prison Resources 

Associated with changes in sentencing guidelines are changes in gaintime and release policies. 

The following reviews these policies (section 2.3.1), the data used to examine the impact of policy 

changes (section 2.3.2), and the results of our analyses concerning time served (section 2.3.3), prison 

admissions and demand (section 2.3.4), and projections of future demand in terms of number of prison 

beds required (section 2.3.5). 

2.3.1 Gaintime and Release Policies 

For offenses committed before October 199422 judges set a maximum and sometimes a minimum 

term of incarceration. Time served depended on parole authority discretion, good time and gaintime 

provisions. Good time was calculated as one day’s credit for each day spent in prison free of misconduct. 

Gaintime was awarded in terms of two to six days per month according to work or program participation, 

or in amounts of up to 30 days for meritorious conduct. 

I 

Under structured sentencing (effective October 1994), good time, gaintime, and parole were 

abolished. Offenders sentenced to active punishment must serve at least the minimum term imposed; 

however, as determined by the DOC, they could earn credits of up to six days per month incarcerated on 

their maximum term.23 Prisoners could be released on the date equivalent to the maximum sentence term 

less nine months (effective December 199624), any earned time awarded, and time served in pretrial 

detention.25 Upon release, offenders convicted on felony classes B 1 through E offenses are supervised 

and monitored in the community on post-release supervision for a period of nine months (or five years for 

special offenders). 

The 1994 release practice completely changed the meaning of an imposed sentence, which had 

been a rarely served maximum, to a fixed term that closely approximated the expected time to be served. 

I n  this section, we analyze the effects of these sentencing and release policy changes by examining 

sentence time served, and consequent impacts on prison admissions and demand, and the number of beds 

required for past and future cohorts. 

5 

Before July 1978, the parole commission could release inmates after one-fourth of their minimum term (or 
maximum term if there was no minimum). From July 1978 through June 198 1, the inmate had to serve the 
lesser of their minimum term (if applicable) versus one-fifth of their maximum term. 

Misdemeanants can earn up to four days per month credit. 

Effective December 1996, the incarceration release date was amended from the equivalent of the maximum 
prison term “less six months” to “less nine months.” 

’’ 
24 

25 Offenders should serve 100 percent of their minimum term less time served in pretrial detention. 
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2.3.2 Prison Data 

Felons sentenced to active punishment and misdemeanants sentenced to terms of more than three 

months are transferred to DOC custody. Misdemeanants serving jail terms of three months or less 

(including split sentences) are transferred to Sheriffs' custody. The North Carolina DOC provided 

records for all prison court commitments over the period January 1990 through December 1997. Using 

these data, we learned the proportion of offenders sentenced to prison after conviction for robbery, 

burglary or drug possession felonies, and we learned how long those sentenced to prison remained in 

prison. The findings are presented as a series of graphs. 

Of the 75,049 prisoners in our data, 90 percent had been released by the time the files were 

prepared in mid-1998. However, the 10 percent still in prison differed markedly from those who had 

been released. Some of those w h o remained in prison were there because they had been recently 

sentenced. Others were there because they were serving especially long prison terms. For example, 30 

percent of the offenders sentenced under the guidelines were still in prison when our data were prepared. 

Their average maximum imposed sentence was more than four years. In contrast, the average sentence 

imposed for offenders who had been sentenced under the guidelines and released was one year. 

__ 
-_ 

We therefore had to develop estimates of time served by offenders who were still in prison. If we 

know, or are willing to assume, the form of the statistical distribution of the observed and unobserved 

releases, we can infer its mean and standard deviation, and so recover the average time to be served by 

inmates still in prison. Such an analysis assumes that release practices observed in the early years of 

, sentencing guidelines will continue into the indefinite future. This may not occur, for any number of 

reasons, but it represents a reasonable projection of the implications of present sentencing law and 

practice. 

Both before and during the sentencing guidelines period, the maximum imposed sentence 

provides a good predictor of the time prisoners serve until their first release. The distribution of time 

served for a given sentence and offense type appears to follow a log normal distribution. Figures 5a-b 

show typical examples of these distributions for offenders admitted on breaking and entering charges and 

sentenced under guidelines and FSA sentencing policies, respectively. For offenders sentenced to eight 

months incarceration under sentencing guidelines, the modal or most frequent time served is five months 

or about two-thirds of the full sentence; and the probability of serving five months (0.06) is as much as 

six times the probability of serving the ful l  sentence (see figure 5a). For offenders sentenced to 36 

months under FSA sentencing policies, the modal time served is six months or about 20 percent of the 

sentence; and the probability of serving six months (0.09) is about nine times the probability off serving 

the full sentence (see figure 5b). 

[FIGURES 5a-b HERE] 
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Figure 5a. North Carolina 
Distribution of Time Served for Offenders Sentenced to 8 Months 

Under Sentencing Guidelines: Breaking and Entering 
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Figure 5b. North Carolina 
Distribution of Time Served for Offenders Sentenced to 36 Months 

Under FSA Policy: Breaking and Entering 
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Among offenders with similar sentences, time served also depends slightly on the exact offense 

of conviction. For example, among drug possession offenders, the type of drug and whether the offense 

included an intent to distribute are predictors of total time served. We used maximum likelihood 

regression to estimate the average time that unreleased prisoners would spend in prison, based on their 

maximum sentence and conviction offense. We estimated separate censored regressions for FSA and 

guidelines cases, and also for those with sentences of more or less than one year. These estimates appear 

to fit the data very well, and provide plausible estimates of time served for unreleased inmates that appear 

consistent with the time served by those released, and are free from censoring bias. 

2.3.3 Proportion of Sentence and Time Served Estimates 

Figures 6a-c show the proportion of sentences served by offenders who were sentenced on 
- 

- 

burglary, robbery, and drug possession offenses committed between January 1990 and December 1997. 

Two major adjustments to the data were required to produce these figures. First, offense date was not a 

critical fact prior to the effective date of the sentencing guidelines, and was often omitted from the 

records. In those cases where an offense date was known, it preceded the prison commitment date by an 

average of approximately seven months. Accordingly, we imputed offense dates to FSA cases by 

applying the average delay to their prison admission dates. (The offense date was never missing for cases 

sentenced under the guidelines.) Figures 6a-c show the actual proportion of sentence term served for 

offenders who had been released, combined with the estimated averages (based on similar sentences and 

offenses) for those still in prison. As expected from the decrease observed in sentence terms imposed (see 

section 2.2.6), the proportion of sentence served increased dramatically as of October 1994. During the 

FSA sentencing policy period, offenders appeared to serve about 20 to 30 percent of their sentences. 

During the structured sentencing period, offenders appeared to serve approximately 80 percent or more of 

the maximum term. 

[FIGURES 6a-c HERE] 

Estimates of time served for offenders admitted in 1997 are problematic. In the last few months 

of 1997, the apparent variance in time served is larger than in earlier years. This is because very few 

inmates sentenced for offenses in this period had reached the DOC, and even fewer had been released 

from DOC custody. Hence these data are based almost entirely on estimates of release dates. We doubt 

that the apparent variation represents any real changes in sentencing and release practices. 

Figures 7a-c show the (actual and imputed) time served until first release for offenses committed 

between January 1990 and December 1997. Burglars served about 1 to 1.5 years under FSA policies, and 
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about 1.5 years under structured sentencing (see figure 7a). Robbers served an average of 4 years under 

FSA policies and over 5 years under structured sentencing (see figure 7b). And offenders admitted for 

drug possession served an average about 0.6 to 0.7 years under both FSA and structured sentencing 

policies (see figure 7c). The spikes associated with drug possession cases probably result from the 

relatively small number of cases toward the end of the period, and the fact that time served was often 

imputed for those cases. We doubt that the spikes represent anything of significance about application of 

the 1995 guidelines. 

[FIGURES 7a-c HERE] 

As described in section 2.2.1, North Carolina modified the guidelines in December 1995 to 

increase sentence terms imposed for serious crimes, and to increase active punishments for offenders with 

relatively minor records sentenced on less serious felonies. This trend is visible in figures 7a-b, which 

show variable but generally increasing lengths of time to first release for burglars and robbers sentenced 

on offenses committed after 1995. Since many of these data are imputed, it is possible that some of this 

trend is an unintentional byproduct of the imputation method, but we are confident that the level of 

sanctions has increased significantly?6 

2.3.4 Admissions and Demand 

With an increase in time served for serious offenses, we would expect to observe an increase in 

demand on North Carolina prisons to house burglars and robbers, but no increase to house those 

convicted of drug pos~ession.~’ Another factor that affects demand on the prisons is the volume of 

offenders who are admitted to prison. We can approximate the demand made by a cohort of offenders 

(i.e., everyone admitted to prison during a given year) by multiplying the number of offenders sentenced 

to prison by the average length of time they will serve. Results are graphed in figures 8a-c, with demand 

represented as solid histogram bars. The ratio of demand to admissions is greater than one for burglary 

offenders (see figure Sa); that is, 2,739 admissions in 1990 result in a demand equivalent to 3,180 prison 

bed years. In contrast, the ratio of demand to admissions is less than one for drug possession offenders; 

2,175 drug possession offenders admitted in 1990 result in the equivalent of 1,429 prison bed years. 

[FIGURES 8a-c HERE] 

2b We tested this increase by using the same regression techniques we used for data imputation. The 
postguidelines increase is statistically significant at the 95 percent confidence level for robbers. 
Admission numbers do not match sentence numbers due to processing lags, non-prison corrections, etc. 27 
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Figure 8a. North Carolina 
Admissions and Demand by Admission Cohort: Burglary 
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Figure 8c. North Carolina 
Admissions and Demand by Admission Cohort: Drug Possession 
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Burglary admissions decreased between 1992 and 1997, but increased time served has sustained 

demand levels at roughly 3,000 prison bed years. Although robbery admissions remained roughl\r 

constant between 1990 and 1997, the demand on North Carolina prisons increased steadily due to 

increases in time served for relatively longer prison sentences. For drug possession offenses, it appears 

that higher demand is correlated with higher admission levels; the number of offenders admitted for drug 

possession rose 77 percent between 1990 and 1997. 

2.3.5 Number of Prison Beds Projections 

Figures Sa-c depict the total demands that a cohort of offenders will make on the North Carolina 

prisons, but not when that demand will occur. To project the future demand on prisons, we used time 

served estimates to project when offenders would occupy prison beds over time. When an offender is 

sentenced to 10 years of prison time, he requires 1 prison bed in each of 10 consecutive years. Thus, an 

increase, such as the one seen in figure Sb, will not materialize immediately. In fact, if the offender 

would have been sentenced to 9 years in prison, and the guidelines and truth in sentencing increased the 

sentence to 10 years, then the impact on the prisons will not be realized until year IO.  Hence, the increase 

in demand we see related to robbery will not immediately impact the North Carolina prison system. We 

also see an increased demand among drug possession offenders, however, due to the relatively short 

sentence lengths, changes in demand depend heavily on the number of admissions. 

- 

We used a simple technique to project the future demands on the prisons. For inmates admitted 

between 1990 and 1997, time served was known for those offenders who had been released and estimated 

for those who had not. We used these data to project when each offender would occupy a North Carolina 

prison bed. For example, suppose the offender entered prison on July 1, 1990 and he served 2 years, 2 

months and 10 days.- Then he occupied a prison bed for 26 consecutive months. On the 27th month, he 

occupied 10/30.4 prison beds. (There are an average of 30.4 days in a month.) Using this procedure, it 

was a simple matter to determine how many prison beds would be used to house offenders and when they 

would be used. 

There are some complications from using this approach. One complication is that the data begin 

in 1990, but some offenders who entered prison earlier than 1990 would occupy prison beds during the 

period of interest to us. Our approach was to assume that the cohort of offenders who entered prison 

during 1990 were representative of offenders who entered prison before 1990. We simply allowed the 

1990 cohort to cascade backward to generate prison beds for 1989 and before. This technique may 

provide questionable estimates for periods shortly after 1990, but it should provide reasonable 

adjustments for later years, which are our greatest concern. 

Another complication is that we cannot observe prison admissions after 1997, but we would like 

to project prison demands beyond that date. Our approach was to identify a cohort of offenders entering 
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prison during 1997 and assume that they represent future cohorts in terms of average time served and 

number of admissions. Furthermore, this procedure for projecting forward assumes no change in the 

number or characteristics of burglary, robbery, or drug possession cases sentenced to prison.28 Thus, we 

cascade the 1997 cohort forward and project the demand they will make on the North Carolina prisons, 

assuming time served and admissions are fixed. 

Figures 9a-c have an important limitation. They do not account for reduced demands made on 

the prisons because of a reduction in probation and parole revocations. We would expect those to occur. 

First the guidelines are sending more people to prison, and assuming that the worst risks among the 

probation population are included in the expanded net, there should be somewhat fewer hture offenders 

entering prison with probation violations. Second the changes in release policies (e.g., good time, 
.- 

gaintime, and parole) should result in fewer releases and consequently fewer revocations. Third, by 

extending time served, the guidelines should reduce the number of new admissions for repeat offenders. 

Our data do not allow us to deal with these issues with any precision. 

[FIGURES 9a-c HERE] 

Figures 9a-c show the number of prison beds needed under these simulated conditions for the 

period 1986 through 2013. The most dramatic increase in future demand is among robbery offenders; the 

number of prison beds required triples from 1,812 to 5,605 (see figure 9b). Figures 9a and 9c show a 

negligible increase for burglary offenders, but a near doubling in beds required for drug possession 

offenders. Despite relatively low prison sentences, demand increases as admissions increase among drug 

possession offenders’. 

How does growth in new prison admissions contribute to the increases in demand? To answer 

this, we recreated the figures with an assumption that the number of prison admissions has remained 

constant at 1997 levels. (The choice of 1997 is arbitrary because we are only interested in trends.) Using 

the data presented in figures 9a-c, we fixed the sample sizes by weighting cases for other years to 

represent 1997 admissions (e.g., 2,500 burglary cases). Controlling for admissions, one can observe the 

influence of time served on prison beds required over time. Figures 1 Oa-c show the results. 

[FIGURES loa-c HERE] 

As noted, the characteristics of these groups of offenders have not changed much during the recent past; 
however, we may be underestimating the number of offenders admitted for drug possession. 
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Figure 9a. North Carolina 
Simulation of the Number of Prison Beds Required: Burglary 
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Figure 9b. North Carolina 
Simulation of the Number of Prison Beds Required: Robbery 
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Figure 9c. North Carolina 
Simulation of the Number of Prison Beds Required: 

Drug Possession 

6,000 

5,000 

4,000 

3,000 

2,000 

1,000 

This document is a research report submitted to the U.S. Department of Justice. This report
has not been published by the Department. Opinions or points of view expressed are those
of the author(s) and do not necessarily reflect the official position or policies of the U.S.
Department of Justice.



Figure loa. North Carolina 
Simulation of Future Prison Demands Assuming a FixedSize 

Admission Cohort: Burglary 
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Figure 10c. North Carolina 
Simulation of Future Prison Demands Assuming a Fixed-Size 

Admission Cohort: Drug Possession 
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Figures 1 Oa-c show the number of beds required under the same simulated conditions holding 

constant admissions. The largest change is among robbery offenders who generate a 70 percent increase 

between 1986 and 2013 (see figure lob). There is a 22 percent increase for burglary offenders (see figure 

loa), and no change for drug possession offenders (see figure 1Oc). Removing the effect of admissions, it 

appears that increased demand on prisons will result from offenders admitted for more serious offenses, 

like burglary and robbery, than from less serious offenses like felony drug possession. 

We emphasize that these estimates are rough. They do not take into account the fact that longer 

prison terms will incapacitate offenders so they cannot commit new crimes and enter prison for new 

admissions. Depending on how revocations operate under truth in sentencing, and how revocations 

operated under practices that predate truth in sentencing, longer prison terms should reduce the probation 

revocation rates, further reducing future demands on the prisons. We could not estimate this reduced 

demand for this study. 

A summary of these findings are presented in the executive summary along with a review of the 

Florida sentencing and DOC data analyses. 
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