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Executive Summary

strikes and Strike Penalties in the Public Sector

"Over the past thirty years there has been a substantial increase

in the mumber of strikes by public employees. Although strikes by public

employees were illegal and remained illegal in most states over this time

period, a variety of different policies have been adopted to prevent

strikes or minimize their impact. These polic%?s include penalties directed

against striking employees or unions, various strike substitutes designed

to replace the strike and, inevery few gstates, the limited legal right to

strike. 1In this study we examined the strike experience in seven states

that have different public policies toward strikes by govermment eﬁployees.
GE The secven states were: Hawaii, Illirois, Indiana, New York, Pennsylvania,
= Ohio and Wisconsin. Our principal findings follow.

1. Compared to states with no laws, strike probabilities were lcwer in the states

with interest arbitration for police and firefighters and also lower in

some of the states with strike penalties. This conclusion was based on

a statistical analysis of strikes in six of the seven states from 1975

to 1976,

Table 1 shows the estimated probability of a strike by teachers

and nonuniformed municipal employees for aa "ayverage" govermmeat in our

sample. The estimated probabilities for Wisconsin and Indiana were

greater than the New York's probability but not statistically different.

111inois, which lacked a bargaining law, had a median strike probability

e i+ AT TTeITTTT TSN T O SAS g ——— e



Table XI-1

Sumnary of the Estimated Strike Probabilities
From the Logit Analysis Qbtained From an Analysis of

Sctrikes Over A Two Year Period, 1975-76

Teachers
Noouni formed Municipal Districts < Districts 2
Employees 5000 Students 5000 Students
<
Illipois «11438 ' +05562 »31860
Indiana .05986 .+ 02574 .06053
New York .03266 .02957 .03776
Ohio .19811 ' .04503 09474
Pennsylvania  ~.13843 C 1756 .32201
Wisconsin «03602 R.A. N.A.

Scurce: Tables X-4 and 11.




of abou: .11 percent, Pemnsylvania followed at almost .13 and Chio had
:he highest probability at almost ,20. The estimated probabilities -
for Illinois, Pennsylvania, and Ohio were statistically'differen: from
the New York probability.
The substantial variation in the strike probabilities between the
states for nonuniformed municipal employees can be partially explained
by differences in the cost of penalties that are imposed for violating the
strike prohibition across the states. We interpret this finding to mean

that the strike decisions of employees and unious are influenced more by

:the expected costs of breaking the law than the simple fact that strikes

were illegal. In Ohio and I1linois vhere-peﬁalcies are infrequentiy
enforced, the probability of a strike approached or was greater than~the'.
probability in Pennsylvania where.strikes are legal. ﬁn the other hand,
the probability of a strike was lowest in New York where a dues check~off
penalty was usually imposed against the striking unions, and striking
employees were penalized one day of pa} for each strike day. The low prob=—
abilities in Indiana and Wisconsin were explained by recently passed ot
pending legislation that caused a moderation in strike activity.

The statistical comparison that was done of strikes by police and
firefighters in the arbitration (New York, Pennsylvania, and Wisconsin)
and the no-arbitration states (Illinois, Tndiapa and Ohio) provided an
estimate of the impact of arbitration on strikes relative to a no-law
environment. Over the two-year period tha: was analyzed (1975-76), the
estimated probability of a atrike by firefighters in the states with

arbitration was less than oue chance inm 100. In the three staces without

B
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2.

a law the chances of a strike were about five in 100. This difference

was statistically significant at the .05 level. The probability of a

strike by police in the states with arbitration was 1.5 chances out of
100 apd about 5 chances out of 100 in the states without a law.. This
difference between arbitration and nonarbitration states was statistically
significant between .05 and .10 using a one tail test. While strikes ey
by protective service employees were unlikely in all six states during
this time period; these results show that from October, 1974 through
September, 1976 the probability of a police or firefighter strike was
three to five times more likely in: the three states without azbi:rgtion.
These estimates suggest that arbitration may be just as effective e
at preventing strikes as strike penalties. In fact, an aoalysis of

the descriptive Census data for New York and Pennsylvania showed the

effect of arbitration on police and firefighter strikes cutweighed the

impact of the harsh penalties in New York. Police and firefighters

in New York that strike are subject to the dues checkoff and pay penalties
of the Taylor Law, while in Pennsylvania these employees may be subject
to unspecified contempt penalties. Despite these differences in pemalties,
Pennsylvania police and firefighter bargaining units did not have higher
strike probabilities. Although this evidence is not conclusive, it
sﬁggests that when arbitration is available, penalties such as in New
York, are not needed to limit strike activity.

Both strike penalties and state aid formulas and minimum teaching

da} requirements had a significant impact on strikes by teachers in the

s

s@ven states.



State educatiopmal policy has an impact oan scrikes 1f a distric:

is closed by a strike and a district has to reschedule the strike days

o meet the school year requirements of the state. When this occurs,
reachers are usually paid for the rescheduled days and logse less pay
than o:he;: public employees that strike. The rules goveraing the
discribution of school aid to school districts thac fail to meet the
pinimum teaching day requirements also {nfluence school board bargainiag
decisions. I all state school aid is lost because 2 discrict fails

to mear scats staandards, aam employer's incentive to concede is enormous
as the parties approach ghe point in the strike where strike day.s

cannoc be rescheduled 2 me.e: the scate educational mandate. Alternatively,
the employer may make fawer concessions if the discrict experiaences a
revenue 'wi‘ndfall" because no stace aid is lost when a discrict fails

to meet the state educarional standards.

Zven though all seven states had zinimm length school year requiremeants,
she relscionship of this requirement to strikes was somewhat difZerentc in
each of the states. 1Io Hawaii the decision to reschedule school days
lost from a strike has an important {mpact on teacher strike costs.
dowever, because the system i3 2 state system, this requirement does

not have a sericus impact on state funding because funding decisions

and che rescheduling of aissed school days from a strike are made jointly

by the same govermment.
Oncil 1977, Wisconsin and Ohio had similar policies for dealing
i=h the failure of district co meec the minimm teaching year Tequiremeacs.

I£ a districc in either of these scates falled co zeet the school year

—— e e et en = e —————— = =



requiremenc the law fmplied :he'discric: would lose all of its school
aid. Because this would have been catascrophic fsr any discricz, @most
employers and unions have been reluctant to test the law by missing
the deadline. In 1977 Wisconsin changed its law to prorate the loss
of stace aid based on the uumb;t of days the district fell shorc of
the state requirement because of a strike.

Illinois has had considerable axperieace with a policy of proratiag
state aid when discricts do not meet the school year requirement. The
state clogely monitors each strika to enmsure stace educational standards
are met Lf a district remains open during a strike. If these standards

are not met or Lf a district is closed by a strike, stace aid is raduced

L

-~
v

by 1/180 for each day the district falls short of 130 days.

-

In Indiana the question of scate aid and make-up days is dealt
with in the bargzaining law which exempts school districts fram the
achool calendar whea a distriet is struck. However, districts have
not had to take advancage of this option because they have typically
remaioed open during a scrike.

In Pennsylvania the law requires that districts provide 180 days
of instruction. 1Ia about a third of the strikes che districts have
failed to satisfy this requirement. Despite the failure of some
discricts to meet tha requirement, no districct vas directly penalized
by che loss of aid from che state. However, because state aid each
year is partially based on expenses in the previous year, a2 districe

thact saved money fIrom a strike in_bhe gear will receive less aid the

aext year because of the savings.

.—;)»/v
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School districcs in New York have been able acd willing to remain
open during a strike and therefnre do not have to schedule make-up days.
The Abili:y and willingness of disctriccs to remain open is parcially
explained by the "2 for 1" penalty. The penalty monies provided to
the discrict have given scruck districts the resources o hire subsctituctes,
keep schools open, and still save mouey from a strikae.

A comparison of teacher strikes in New York and Pennsylvania showed
that strikes wers less likely in New York where the "2 for 1" penalty

is imposed and where teachers cannot reduce sctrike losses by cteaching

maka-up days (See Table 1). Strikes were more frequent in Pennsylvan;a
whers strikes are legal and most strike days are rescheduled. This
fiading held up across both large and small school districts. However,
the legal right to strika in Pennsylvania had a far greater impact in
small districts. In New York, strikes were only slightly more frequeat
in large districts than in small ones. But in Pennsylvania, scoikes

in large districts were far more frequent than in small districts.

The effact of the Taylor Law penalcies in New York and the limiced
legal right to strike ia Pqnnsylvania was also supported by a tize series
analysis of the tocal aumber ;f strikes in each state. Our regression
results show thac after the "2 for 1" penalty was added to the Taylor
ﬁaw in New York the number of strikes dropped significancly from what
they would have been had the amendments not been passed. In Peansylvania
a similar analysis showed chat aftgr Act 195 (l;micad right to strike law)

was passed the gumber of strikes increased significancly.




A comparison of the escimated szrike probabilities by teachers
in ?gnnsylvaAia, Obhio and Illiﬁois show that in small districts the
strike probabilities were similar in Illinois and Ohio and about half
tha size of the probability in Penmsylvania. However, amoag large
districcs the differences becween these three states changed dramatically.
Ia Iliinois the probability was about .32 or oaly slightly lower than
the strike probability in Peansylvania. Ia Chio, the probability increased
to about .10, but was substantially less than the probability for larze
‘districts in the other two states.

The similar probabilities for large districts in Pennsylvania and
I1linois suggest that the policies in these states have had a similar
impact on strikes by teachers in these districes. This resulc is not
surprising when the policies ia the two states are compared. Although
strikes are legal in Pennsylvania and illegal in Illinois, penalties
are seldom imposed in Illinois and cthe state policy of enrollment and
eduycational standards in Illinois has significantly reduced a larze
district's abilicty or willingness to remain open during a strike because
of the problems created by temporarily replacing a large workforce to
meet state requirements.

The strike probabilicy for large districcs iz Ohio was zuch lower
than the probability in either Pennsylvania or Illinois. This is explained
by che faect that in Chio most districes are able to remain officially
"open'' by reducing programs and/or. hiring substitutes. This meant that
it was unnecessary for schoolﬂboaq&s to ;chedﬁié-make-up days in many
strikes. Therafore teachers who s:r;ck suffered higher strike coscs

in Ohio tham im Illinois or Pennsylvania.

”
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1t does not appear that legal sirikes.in dawaii and Peansylvania
have produced the dramacic or lasting detrimental impacc on public
services that some people feared.

1n 1977 cha Govermor's Study Commissica oun Public Employee Relatioms
in Pernsylvania found that che represeantacives of most xey employer,
employee, and public organizacions expressed at least qualified support
for =he continued limited righc co strike. UYnion spokespersons univarsally
endorsed the legal right to scrike. The only disagreement within che
labor community came over whether or not a judge taact eanjoins a scrike
because the strike endangers the public's health, safety, or veliare
should also be required to order the parties to submiz the dispute Eo
arbiczation.

Vanagement support of the right co strike was less widespread,
more qualified and less enchusiastic. Howaver, when faced wich a
choica of the limited right to strike or arbitracion, mosC sanagement
represeatatives favored the strike. The impact of the strike in Hawaii
has been similar to the Pennsylvania experienca. The basic acceptance
of the principle of the limized legal right co scrike for most employees
scill prevails.

Although the principle of a limited right to strike is accepted
ia 2annsylvania and Hawaidl, boch scaces have had difficulcy designating
who is essential or when a strike endangers the public.

1£ "too many' people are classified as esseacial, the impact of

the strike may be sO xminimal thac che right o scrike is meaninglass.
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Oa the other hand, designaciag '"too few' egsential oositions may
endanger the publi;.‘ The problem of designating assential employees
in the public sector is similar co the problem of establishinog a
nacional emergency dispute in the private sector. It also appears
that we are no closer to resolviag the public sector problem than we
are to resolving the private sector problem.

A theorecical model of strikes and strike penalties was developed
which showed the impact of penalties on bargaining ocutcomes. The
@model suggests that in bargaining environmencs where unionﬁ or
employeas are penalized for striking, average oJutcomes will be lower"
than in eavironments where costly sanctions do nac exist. This
prediccion applies even i{f employees do not strike. This is an
important theoretical predigzlon.chac needs to be testead.

A comparison of descriptive strike statiscics from Chio, Illinois,
Iadiana and national averages show that union recognition disputes are
significantly reduced where there are stacte laws providing for
represeancation elacticns.

Twenty-one percent of all strikes {n Illinois and 17 perceat of
all strikes in Ohio from 1974-77 were union recogniéion or £irst coantract
scrikes. These figures are much greacer than Che 5.4 perceat for the
ocher 48 sctates. Compared to teachers in Iadiana that were able to
obtain recognition rights through an election, strikes by teachers to
obtain recognition wers far more common ia Ohio and Illinois which

lacked recognicion procedures. Ipése findings'have {mportant implications
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for jurisdiczions where upnions are just beginning to organize public
'emgloyees. They suggest that union recognition procedures and bargaining
righcs may have a greater initial impact om strikes than either penmalcies
or strike substitutes thac are directed primarily at resolving disputes
{a egtablished relationships. _

The legal analysis of sezike policias in a large sample of staces
showad thac ia tha absence of legislative avchorization to strike,
express or implied, there {s universal acceptance of the commoa law
rule that public employees do not have the righc to strike., However,
in a significant oumber of jurisdiccious, this palicy may be cloude§
bacause, amoug other reasoad,

(a) no mandatory express strike penalties for violation exisc

except usual oroadly discretionary contempt of court penalties
for disobedience of an imjumccion; -

(b) injunctions may bes difficult to secure from a court unless
certain substantive standards are m.e:. and this may Se
difficule to do;

(c) there may be a raquirement that a public employer first seek
relief from the state's administracive ageacy before a court
injunction may be sought; and

(d) damage actiocs against illegally scriking unions and public
employees by employers and third parties may cot bYe permiczted.

For legislacures wishing to doal effectively with implemencation of a

scrike ban policy (broad or aarrow) for public employee strikes, it




is important thac these issues be comprenensively addressed. Since
thzt has rarely happended, unpredictable, diverse, and even perverse
legal resulis contime to occur in many jurisdictions as states courts
are required o deal with strikes wich little, if any, legislacive
rhought and guidance.
Futura research should:
(a) repeat this analysis on a larger sample of scactes or time
periods;
(b) study the impact of strike policies om bargaining outcomes
and public services outcomes;
(c) explicitedly examine unionization, uniom recognition serikes,
and recognition procedures;
(d) examine the impact of school aid on the bargaining behavior
of cteachers and school districcs within particular sctaces;
(e) analyze the ilmpact of strike policies oa stTike duracion; sod
(£) iovestigate the role and use of the stTike by parties over aa

extended time period in legal and illegal strike eaviroumznts.

A
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Chapter I

Introduction and Overview of the Issues

The policy problem that state governments face in dealing with public
sector labor relacions is to determine a combination of statutory and
adminiscrative :égulacions that will emable public sector managements and
unions to resolve their differences peacefully and on terms that are reg'arded
as equitable by the bargainers and by the public. The strategies they have
adopted to meet these objectives fall inco three broad categories: 1) laws
prohibiting strikes, but no comprehensive collective bargaining legislation;
2) comprehensive legislationm with strike prohibitions, but providing strike
substitutes; and 3) comprehensive legislation, including the right to strike
for some public employees.

Farly legislatiocn in this area was characterized by strike prohibitions
and the absence of any comprehensive recognition of collective bargainiag
rights. For example, in 1947 eighc staces passed anti-strike legisla.tion.l
In addition to prohibiting strikes, these laws provided severe penalties
for violation as in New York's Condon-Wadlin Act, where che penalties for
workers who participated in a strike were five years' probation and no pay
increases for three yea:s.z Some of these early laws, however, did-permit
labor-management negotiations, but there were oo provisions for resolving
disputes if the parties could not reach an agreement on their own. Although
a majority of the states acw have comprehensive public sector bargaining
legislation, a oumber do oot and still prohibic strikes either directly by

statute or through court injunction.
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The second type of staté policy provides comprehensive bargaiaing rigiats,
"serike prohibitions, and a sctrike substitute. The ratiomale behind this policy
is that public employees have a legitimate righc to bargain over terms and
conditions of employment, and in exercising this right there will be times
when the parties will be unable to reach an agreement. State policymakers
have concluded that in these inst;nces strikes can be preveanted only if employees
are provided with an alrermative to a strike. A stzike alternative is the
quid pro quo for the strike prohibition and penalties for its violation.
In Wisconsin, the 1977 statute covering municipal employees prohibits strikes
and specifies stiff penalties for violatiom, but it also provides a -procedure

for interest arbitracion to resolve most disputes., Under this law, a union

/

found in violation of the strike prohibition loses it dues checkoff right
for one year and must pay a fine of $2 per member per day up to $10,000 per
day for each day a strike continues after a court injunction issues. The law
also states that a municipal employee who strikes shall be finmed $10 per day
for each day the strike contimies following the injunccion.3

Serike substitutes under this sacond policy strategy usually are one or
more of the following dispute-resolution procedures: Mediatiom, factfinding,
or interest arbitration. Increasingly, arbitration has beea viewed as an
appropriate strike substituce because it provides for a fimal, binding decision
by a neutral ocutsider. However, in many scates factfinding continues co be the
preferred strike alternative for municipal employees other than those in the

protective services. -



(7

15

The third strategy, adopted by some states, is to provide collective
?argaining.righcs and to permit sctrikes if qe:t;in conditions are met. One
t:7p1;ca1 condition isithac only '""nonessential" employees may s:rike.a Another
is that the parties must have made use of the third-party dispute-resolution

mas L\cve
srocedure and icYproved to be unsuccessful in resolving their differences.
Under the Wisconsin law, employees have the right to strike provided both
parties withdraw their final offers in the arbitration proceeding and provided
a court does not hold chat the sctrike would pose an imminent threat to public
health and safecy.5 Nonessential public employees have a limited tight to
strike in Oregon and Minnesota. Until 1980 in Minnesota a union could strike
if the employer refused to arbitrate or refused to comply with an i;cetest
arbicraction award.6 Public employee strikes are legal in Oregon, but the
law states that i{f and when an employer prevaents or si?ﬁs a strike by
obtaining an injunction, the judge must order arbitration of the dispute.7

Other statas, including Hawaii and E’tmnsyl.va.'n:La,8 have compreheasive
legislation that permits nonessantial public employees to strike. In
Michigan, where the statute is silemt om the issue of strikes of nounessential
erployees, the courts require school boards to show that they have bargained
in good faith and have suffered or will suffer irreparable damages before
an injunction will be issued.9 This test i3 considered sufficiently difficulc
to meet in nonviolent school strikes that che teacher unions have adopted a
bargaining strategy very similar to what it would be if the sctatuce had granted
these employees the legal right to strike.

When formulating opcion; fo? dealing with employer-uniom disputes, lawvmakers

have to satisfy at least three constituencies--che employers, the employees
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and their represéﬁ:acives, and the general public. The public employer is
ane;es:ed in maintaining concrol over the employment relationship amd in
obtaining bargaining outcomes that do not have a high political cost. Employees
and their unions are interested in legislation that provides equitable
procedures and outcomes. The public wants, at a minimum, to be protected from
strikes chat endanger the public health and safety, and it may also prefer to
be inconvenienced by strikes as seldom as possible. However, citizens, as
taxpayers, are also interested in the economic cutcome of the bargaining
process; thus, there may be a limit on what they are willing to pay to prevent
s:rikes.-

The goals of employe;? employees and their unioms, and the public
obvicusly are incompatible. Harsh penalties may deter unions and employees
from striking and, thus, prevent the public from being incoanvenienced. Yet ﬁj?
the unioné may view these penalties as inequitable unless, perhaps, cthe law
includes aa alternative dispute sectlement procedure that is binding on both
parties. Public managements oiten have opposed interest arbitratiom as a
procedure because it means, in scme instances, that a neutral outsider will
determine employment coudi:ions.lo

while the ulcimate resolution of these conflicting objectives is determined
by the relative political power of the various groups, the impact of the
different state policies can be evaluated by careful research. Our major
objective in this study is to examine some of these policies and to determine,
{f possible, the effect the various strike penalties have omn the propensity

of public employees to strike, oum the bérgaining relationships, and on the

.
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bargaining outcomes. In the remainder of this chapter we briefly discuss
the normative assumpcions that underlie our scudy aad the major issues

that are raised by the public sector strikes we analyze.

Conflicting Policv Goals and Research

As the introduction suggests, state policymakers have a number of
options in formulating legislation to deal with strikes by public employees.
The basic issue is whether or oot the right to engage in collective
bargaining enjoyed by private sector employees should be extended to
government employees. Once .having determined that public ampi&yees
should have these rights, the lawmakers then-have to decide whether-or
not they will permit these employees to strike, and they have to fashion
legislation that they hope will either prevent strikas or mipimize their
impact. These goals could be achieved by a combination of such devices
as an laterest arbitration procedure, penalties for unions and{employees
who participate in illegal strikes, and conctingency plans for che provision
of essential services if strikes occur.

The value judgment reached regarding the-wisdom of allowing -strikes
by govermment employees will be an important determinanc of any measures
designed to preveat them., If a state's policymakers decide that strikes
cannot be permitted, the legislacion is 1ikely to imclude strong strike-
prevention measures and penalties. For example, the assessment of an
additional day's pay over and above the loss of pay for every day public
employees are on strike in New York repgesen:s the value judgmeat of
that state's lawmakers about-public employee strikes. Similarly, strikes

by police and firefighters are prohibited by law in both New York and
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?eﬁnsylvania, and a system of compulsory arbitration is provided for

the secclement of disputes between these employees and :heir'employers.ll
Alternatively, if a stace's legislature elects to permit strikes, then
the measures it chooses to discourage them will be less extreme. In
Peansylvania, where most strikes by nomessential amployees are permitted,
factfinding through the Pennsylvania Labor Relatioas Board (PLRB) is
available but may not be required prior to the employees' exercising
their legal right to strike.

Although the value judgments made about the appropriateness of
prohibiting sfrikes and the mechods used to prevent them are interdependent,
the research approaches to these questions should be different. 1In
this study we will actempt to evaluate the impact of che various strike
prohibitions and the altermatives, analyzing in each case both effectiveness i
and cost. The reader should be reminded, however, that we cannot evaluate
all of the costs objectively because many depend on value judgments made
gbout the propriety of public sector strikes. Unions may value the
right to sgrike so highly that any restriction om it is "too costly”
and unacceptable. Employers may prefer for strikes to be prevented at
any cost, including prohibiting all collective bargainiag by public
employees.

while che authors have their owm opiniomns regarding strikes by
public employees, we have tried to keep them separate, as far as possible,
from the fundamental question of gbether.or not strikes in the public
sector should be legal and from onf evaiua:ioniof che effectiveness of

strike prohibitions and of dispute-resolucion procedures. We support
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the right of public employees to bargaian collectively with their
employers 1f they so choose; therefore we would reject the opticm of
eliﬁinacing strikes by prohibiting barzaining. But this does aot mean
that in our study we do not try to evaluate the efficacy of the bargaining
prohibitions, strike substitutes, or strike penalties in preventing
public employee strikes. However, the quescion of strike preveation
represents only part of a policy decision. Policymakers must also
consider ége gocial, economic, amd political costs of a policy. We
have attempced to evaluate some of these costs, realizing, of zourse,
that we have not fully explored all the factors that policymakers may
take inro account in formulating a strike policy. )
Although the focus of this study is on the impact of various labor
policies on public sector strikes, we recoganize that cthere are other
state policies that may also affect strikes. Thus, a failure to include
the affects of these other policies may bias our evaleation of che impact
oa strikes of strike substiﬁuces and penalcies. An obvious example of
the effect of a nonlabor state policy can be seen in teacher strikes
where state aid formulas and minimum teaching-day requirements determine
how much aid a school board loses as a result of a strike. This, in turn,
may determine whether the income losses the teachers suffsr during their
strike are later reduced if the school board is required to reschedule
the lost teaching days. In teacher strikes, this variable is likely to
be as important as the strike pemalties and substitutes included in

collective bargaining legisl;:ion.. Thus, each. of the scaces in which
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we conducted exteasive field investigations, we have tried to identify
and evaluate the effects of both the collective bargaining laws and
these other policies on the relative costs of a strike to labor and

managementc.

Strike Substitutes and Penalties in the Public Sector

The three broad policy options that state policymakers have in

addressing che question of whether or not strikes should be legal and

in fashioning policies to prevent strikes were outlined earlier. Here

we trace briefly the evolutiom of public policy toward strikes and discuss

the key issues involved in the use of various strike penalties and substitutes.
Prior to the 1930s, strikes were accorded very similar treatmeant in -

both the public and private sectors. Strikes by private sector employees ‘£§

frequently were enjoined as {llegal acts that interfered with commerce

or resulted in irreparable harm to the employer. This situation changed

in 1932 with the passage of the Norris-LaGuardia Act which prohibited the use

of the injunction in most peaceful labor disputes.l2 The Natiocoal Labor

Rela:ions Act (NLRA) of 1935 expanded this protection of private sector

employees by permitting strikes in most primary labor-management disputes.

However, governmeat policy toward public sector strikes remained unchanged

during the first half of the century. As long ago as 1919, for example,

the Boston Police Strike was enjoined and harsh penalties were imposed

on the strikers.13 This trend continued after World War II when many

states followed the example get by Coagress in the Taft-Hartley Amendmencs

to the NLRA and outlawed strikes by government employees.

Ao
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The current policy of some states toward public sector bargaining
i3 not unlike the policies of 30 years ago. In 1976, 13 states banned
strikes and either complately prohihi:ed bargaining or allowed it &nly
at the discretiom of the employer.la In Virginia and North Carolina,
the law forbids public employers to bargain with their employees; thus,
because bargaining does oot exist, the issue of public sector strikes
is largély :L:reiev-anr.. In the remaining 11 of these 13 states, bargaining
is-alloxved if the eniéloyer agrees to it, buc' a negotiated settlement
pay not be binding oun the employer. These states have chosen not‘to
provide either strike substitutes for resolving disputes in contract
pegotiations or election procedures for deciding representation questions.

In the two states where bargaining is prohibited and in most of
the other 11, public employee strikes have been infrequent. However,
this may be due to the absence of union activity in both their public
and private sectors and a poor indicator of the effectiveness of an
uaregulated public sector bargaining environment in a stat; Awhere there
is extensive public sector collective bargaining. This point is
emphasized when the experience of two other. states, Illinoié and Chio,
i3 examined. Neither has any comprehensive public sector bargaining
legislation; yet about 19 perceat of all public sector strikes berween
October 1973 and October 1977 occurred in these two stat:es.]'5

An explanation for this disparity may be that wnile Illinois and
Chio are like the other 13 states in that they have no comprehensive
ba;gaining law, they are unlike them in that collective bargaining is

well developed in their private and public sec:ors.16 1£f the policy of




not having comprehensive bargaining legislation is effective only in
the general ajsence of bargaining, then an increase in collective
bargdining in less organized states presently without laws may result
in additional strikes and clearly would not be a realistic policy option
for states that already permit bargaining.

A second problem in states without comprehensive legislation is
that the parties are left with no institutional arrangement for resolving
quesgions of union recognition. These questions, which are usually
decided peacefully in the private sector through election procedures,
are simply left to the parties to settle by themselves. If election

procedures are acceptable substituces for recognition strikes, then

we might expect more such strikes in states that do not now have »

Sl
T

comprehensive bargaining legislation. This meaas that if union activity
increases in future years in states that oow bave no laws, we should
expect them to have more union recognition sﬁrikes.

in the majority of the states, the laws that only prohibited strikes

bave been replaced by comprehensive bargaining legislation. Most states

_have chosen to provide bargaining rights that are secured through

representation elections. To prevent strikes after recognitioa, they

galy on various forms of third party intervention and penalties for

illegal strikes that impose high costs on the union compared to other
methods for resolving disputes. Types of lantervention range from . mediation
to compulsory arbitration. Tahld[;-l summarizes the statutory provisions

on third party intervention in disputes involving different groups of

AN 4
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employe~s in.these states. Medlation is the most common and arbitracion
the least common dispute resolution procedure. In the table, states
that permit interest arbitration are grouped wich staces that require
it for certain employee groups. 1In 1979, only about 20 states made
interesc arbitration compulsory, usually for employees in protective
service occupa:ions.l7

The availabilicty and use of variocus dispute resolution procedures
raisa a variety of research issues. The one that has probably received
the most attention by academicians is the propeasicy of che parties
to use the procedures and cge impact of the procedures on the concession
behavior of the parties. Although these research issues are important,
we do not address them here. An equally importamt question that has
not received as much actention is the effactiveness of these procadures
in preventing strikes.ls Yot few acrogs-state studies have attempted
to evaluate these procedures along this important performance dimension.l9
In this study we direct our ‘analysis primarily to this issue.

In states with comprehensive bargainiang legislatiom, a strike
substitute as a strike prevention measure is usually coupled with strike
prohibitions and penalties for violatioas. From a theoretical perspective,
these two types of policies attempt to prevent scrikes by differeat means.
On the one hand, providing a strike substitute represents an attempC Lo
move the parties to a bilateral agreement by replacing the pressures on
both parties that are creatad by a strike chreat by pressures created by

the threac of third party incervencion.zo The effectiveness of penalties

depends on the extent to which they ‘force the union to make more coamcessions
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Table I-1

Number of States with Different Types or Combinations

of Dispute Resolution Procedures; July 31, 1976

Number of Stateé

Mediation only 9
Factfinding only 4
Arbitratioa only 8
Mediaction and factfinding 12
Mediation and arbitration 9
Mediation, factfinding and arbitration 17
Mediation, factfinding and other 4 N
No procedure 13 i

Source: This table was adapted from Heleme S. Tanimoto, Cuide to
Statutory Provisions in Public Sector Collective Bargaiaing:
Impasse Resolution Procedures, Industrial Relations

Center, University of Bawaii, April, 1977, pp. 153-18l.

Note: The figures do not add to 50 because some states have multiple
laws that fall into more than one category.
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than it would if there were no penmaltias by increasing the cost to che
union of striking. If these additiomal concessions increase the size
of ghe contract zome, then penalties may be effective at preventing
soma strikes.

From a research perspective, each approach needs to be evaluaced
because states typically have adopted both penalties and substitutes;
thus aa unbiased evaluation of one of the policies requires that the
other be controllad. From a policy formulacion perspective, most states
have viewed the palicies as complemantary. However, if each has aa
independent impact on strikes, a stata might choose to adopt just one
of them. Another reason for comparing penalties and substicuces is
that it forces a comsideration of the fairness or equity of each procedure.
Papalties are clearly directed at the union or the employees, while
substitutes impose an obligation on both parties. Since both are
reaponsible for the bargaining relationship, i{mposing costs on aniy
one of them may be inequitable and, perhaps, less effective thga a
policy that imposes addicionai<coe:s on both. For this reason, the
public might prefer strike substitutes to penalties, and :h; ééeference
might well be strong if substitutes are as effective as penalties at
preventing scrikes and if the costs of the substitutes do not exceed
the costs incurred from the strikes that might resulc if the serike
substitutes were not available.

The types of strike penalties that are included in the staces'
cgmprehensiva legislation are more varied than the types of dispute

settlement procedures that have been written into these laws. Penaltias
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may be against individual strikers and/or their union organization and
may be one or more of the following sanctions: fipes, jail terms, loss
of seniority, loss of dues, checkoff and/or recognition rights, or
revocation of agency shop provisions. These penalties may be in addition
to fines imposed by a court 1f the union and the striking employees
disobey a court injunction to return to work. Table I-2 summarizes
research by Tanimoto and Najita on the number of states chaf include
each of the various strike penalties in their legislal:ion.z1

The most common penalty against individual strikers 13 the loss
of pay they would have received were it not for the strike. This
"penalty" is nothing more tham the costs assumed by striking employees
in the private sector and 13 not an additional cost that might be imposed
because a public sector strike is illegal. New York is the omly state
where the loss of pay from a strike exceeds what it would be in a private
sector strike. There the individual loses not ounly the pay for the day
not worked, but also is penalized and additional day's pay because the
strike is 1113331;22

For teachers in some states, the pay lost during a strike may be
less than one day's pay for each strike day. While several states prohibit
an employer from paying employees for days they do not work, school
digericts closed during a strike may schedule make-up days to meet the
state's mandated requirement of a certain number of teacher-studeat
contact days. Where the law-does- not w§ive ;?e minimm teaching day

requirement, teachers would oot be paid for the days they are omn scrike,

-
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Table I-2

Number of States That Had A Specific

Serike Penalty, December 31, 1977

Yumber of States

Penalties Against Emoloyees

Loss of pay

Discharge

Discipline

Discharge or discipline
Fines

Impriéoument

Other

Penalties Against Emplovee Organization

Loss of exclusive representatiom status
loss of due checkoff

Loss of representation status or checkoff
Fines

Imprisonment

Other

Source: This table was adapted from Heleme S. Tanim

Joyce M. Najita, Guide to Statutory Provisi
Sector Bargaining: Strike Rights and Propd

21

10

(¥]}

18

10

11

oto and
ous in Public
bitions,

Tadustrial Relations Center, University of EBawadii,

November, 1978, Table 4.
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but they would be paid later for any make-up days scheduled so as to
meec the state requirement. When this occurs, striking teachers would
incur loss of pay only for teaching days that are aot raescheduled and
the costs of having to give up vacation or holidays during or at the
end of the school year.

The next most frequent penalty for employees violating a strike
prohibition in 2 state law is discharge or discipline by the employer.
These penalties typically involve either a discharge, often followed
by a rehire as a "new employee' after the strike, or simply the loss
of seniority and/or reimposition of a probatiomary period.

Penalties against unions for illegal stTikes vary substancially,
the most common being fines and revocation or.suspension of dues checkoff
or fair share payments for some time period following the strike, Aas
in the case of employee fines, the law may specify thac the fine or
dues checkoff revocation is to be imposed in contempt proceedings, or
that it may be imposed regardless of any court action. In mosSt cases
in New York, for example, the dues checkoff suspension is the prescribed
penalty when the union is found responsible for the strike, and this
penalty is usually entirely independeat of other penalties cthat might

be imposed for contempt of court.23

The Enforcement and Administration of Strike Penalties

In addition to deciding what fines will be assessed for illegal
strikes, state policymakers must also farmulate two other pemalty policies
that are of equal importance. Ome issue is whether or noc there should

be any discrecion in determining the magnitude of the penmalty for violating !

cy
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che scrike prohibition, including che possibility chat the penalty
might be waived. The altermative is to specify precisely. what the
penalty is to be for participacing in aa illegal strike. In New fork,
individuals participating in an illegal strike are fined one day's pay
for each stzike day. Providing in the law for some discretioa may
ensure chat penalties will not preclude early gstrike settlements,

but it may also reduce, or pogsibly eliminate, the de;e:ren: effect

of the penalty on the decision to strike.

when formulating scrike penmalties, policymakers must also reach
a decision on who is to administer the penalties--the employer, the
public employee relations®board, or the courts. There are advau:ageg
and disadvantages in each instance.

If the employer administers the pesalcies aod has some discretion
with regard to their magnitude, he may either bargain them away or attempt
to use them to punish the union and the employees. The former strategy
weakens the deterrent effect that the penalties are supposed to have,
while che latter may have a long-term detrimental effect on the bargaining
relationship that may ultimacely affect the quality of public services.

Specifying that the PERB administer the penalties helps ensure
that cthey are handled by individuals with expertise in public sector
labor relations. However, a potential disadvaantage in baving the PERB
aﬁminis:er them i3 that this role may be, or at least may appear Co be,
incompatible with its primary dispute-fesolution function. In most

states where there is a ?ERB,<L: is responsible for any mediation effores
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the state provides, and since the parties' trust is a prerequisite for
the success of mediation, a PERB's effectiveness in this area during
a strike may be reduced if it is also responsible for administering
gtrike penalties.

Court administration of public sector strike penalties comes about
when an "interested" party goes to court seeking an injuncrion against
a strike ocr 4 threacened strike. While the interested party may be a
taxpayer or the PERB, it usually is the employer. In some cases an
employer may decide that court ilovolvement would not help the parties
reach a favorable settlement. Although there have beea a3 aumber of .
{nstances where individual judges have been of assistance, the employer
may believe that many of them lack experience in labor relatiouns
mat:ters.24 Also, the employer may fear that once the court is involved,
the outcome of the dispute is no longer solely controlled by the parties,
a situation that may be detrimental to its bargaining objeccives.’25

Once an injunction is requested, the court's role in a strike may
vary, depending upom the state bargaining legislation, a judge's willing-
ness to become involved, his/her sophistication in labor relations, and
state lav governing a court's action in matters of aquity. A judge
may simply prod the parties to make additional comcessions, under the
threat of contempt. If he orders the employees to recurm to work and
they disobey, he usually can exercise discretion in imposing penalties.
His ability to reduce or waive any penalties once an agreement is

reached gives him cremendous_influénca in uegotia:ions.

s
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Despite a court's broad equity power, there are limits on it. 1In
several states 2- judge is not permitted to impose a settlement or to
order the parties to submit their dispute to arbitration.26 In others,
judicial involvement in a strike is limicted co requiring that certain
conditions be met before am injunction may be issued. In Michigan,
for example, where public employee strikes are illegal, r"e snpreme
court stated:

We here hold that it is insufficient merely to show that a

concert of prohibited action by public employees has. ctaken

place and ipso facto such a showing justifies injunctive relief.

We so hold because it is basically coatrary to public policy in

this State to issue injunctions in labor disputes absent a

showing of violence, irreparable harm, or breach of peace.27
These standards are based on standards required for an injuaction in
the private sector and do not reflect any explicit scandards provided
in the yichigan Employment Relations Act.

In a very few states the standard or standards for an injunction
are limited by the bargaining law. 1In Pennsylvania, where most strikes
are legal, a strike can be enjoined only {f {ts contiguation is a serious

threat to public safecy, health, or welfare.z8 The Hawaii law i3 similar,

but does not include the word "velfare."zg In Vermont, where teacher
strikes are illegal, the statute reads:
No restraining order or temporary or permanent ianjunction shall
be granted . . . excepcAon the basis of findings of fact . . .

that the commencement or continuation of the action poses a

g e - o] At T " gy o A— S o L
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clear and present damger to a sound program of school educaticn

.« + « o Any restraining order or injuaction . . . shall prohibic

only a specific act or acts expressly decermined in the findings

of fact to pose a clear and present danger.30
In 1980 a county court in Vermont deaied an employer's request for an
injunction under the statute because there was no evidence showing that
a sound program of education was endangered. The court held that the
strike was illegal, but since make-up days could be rescheduled to
avoid any loss of state aid, it was oot injoiuable.3l

Numerous problems may arise from court administration of penalties.
Without a clear legislative policy that defines the court's obligations
and limits, there is likely to be substantial variation ia strike penalcty
enforcement as different judges take different approaches. However, Lf
the limits are defined, making it difficult to secure anm injunction
against a strike, the deterrent effect of the penalties may be weakened.
Policymakers should not be surprised by the number of illegal strikes
that occur when statutory limits oa a court's iovolvement make it costless

for the parties to violate the law.

Strike Policies and Outcomes

State public policymakers may choose to attempt Co prevent strikes
by ocutlawing them and penalizing strikers, or individual public employers
may make concessions during negotiations that are so favorable to public

employees that they will noiﬁwané';o strike.. .anocher option is to provide

-
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an alternative to the strike that is acceptable to the unions as a quid
pro quo for their giving up the use of the strike. While these policies
are-no: mutually exclusive, each produces a different balance of power
between employers and unions that is raflected in bargaining outcomes.
The policy chat the public, the employers, or the unions prefer will
depend upon what each expects co gain or lose under it.

Since the policy a state adopts is a product of the political
process in which the parties participate, its long-term survaal and
effecciveness requires that boch the public and the parties be minimally
sacisfied wizh the outcomes under the procedures. If scrike penalties
seriously limit the bargaining power of the unions, in the short ru&,
the taxpayers may benefit from lover settlements, but che effectiveness
of the policy may deteriorate in the long run if che unions resort to
illegal strikes in frustration or in an attempt to demonstrate €O
legislators chat che law shguld be changed because it is a0 louger
effective., If the long-term effactiveness of a procadure dgpends on
outcomﬁs and outcomes depend on the procedure in usge at a giveg point
of time, an evaluation of what the various parties gain and lose is a
critical part of any study of strike penalties and strike substicuces.

The key question that follows an evaluation of outcomes is where
the balance of power should lie to ensure fair benefits for employees
and efficient and fairly priced services for the public. Crities of
the right to strike argue that prohibitions and penalties are necessary
because, without these constéaints, wages paid. to employees would be

axcessive and the democratic proéess would be undermined.
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Wellington and Winter summarized this positiom and 1its rationale:
Distortion of the political process is the major long-run social
cost of strikes in public employment. The distortionm results

from unions cbtaining too much power, relative to other Interest

groups, in decisions affecting the level of taxes and the

allocation of tax dollars. This distortion therefore may result

in a redistribution of income by governments, whereby unica

members are subsidized at the expense of other interest gruups.32

Evidence gathered since this argument was made does aot provide
strong support for it. Bargaining has become more widespread and the
wage impact of public sector unioms appears to be less than the umion
wage impact in the private sec:or.33 1n addition, both che public and !
the public sector managements appear to be willing to incur significanc
strike costs rather than concede to what are believed to be unreasonable
demands.

However, a case could be made that the Wellington and Winter hypothesis
has not been thoroughly tested. While most states allow bargaining,
strikes remain illegal and infrequent. We do not yec know what impact
unions would have if strikes were legal everywhere. If they were and
{f Wellington and Winter were correct, the public would be faced with
conceding to union demands or suffering the consequences of strikes.

Without strike penalties and wich the right to strike written inco state

vy

laws, the relative power of unions clearly would increase, resulting

in the emplovees' being able to npgotiaﬁe more'coscly benefits that

the public would have to finance.




Many unions offer another opinion on vhere the balance between
strikes and ocutcomes should lie. According to their positiom, prohibitions
and penalties deny public employees the rights that private sector employees
enjoy. These prohibitions and the lack of any ecomomic costs to a public
employer that is struck mean that public employees are unable to secure
equitable employment benefits. Therefore, when strika prohibitionm and
penalty laws are effective in preventing strikes, the public gains
unfairly at the expense of the employeés because it receives low cost,
uninterrupted services and the employees are forced to work under laws
that are repressive by private sector standards. If wages increase as
a result of the exercise of legal right to strike,.it does not refiect
unreasonable union gains, but merely a correction of the previously
unfair settlements the employees had to make under strike prohibitioca
laws.

The proponents of strike substitutes, such'as interest arbitration,
adopt a position between those who favor stroung penalties against
illegél strikes and those who favor giving public employees th; ¥ight
to strike. They argue that arbitration is minimally acceptable to
employees beéause the wage outcomes are more acceptable than those they
could achieve under strike pen;lcy laws and aAnonbindiug dispute-settlement
procedure such as factfinding. If employees believe that they will
achieve acceptable outcomes under am alternate procedure, they will be
less likely to strike and a rgduc;ion in the oumber of strikes will

promote public acceptance of §rbi:ratio§-bec$ﬁse public services will
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not be interrupted. EHowever, because the acceptability of arbitration
by the public is also determined by cutcomes, if settlements under the
procedure are "too high," there may be public pressure for a change
in policy. Public sector employers have consistently opposed interest
arbitration, claiming that it interferes with management and publice
decision making authority. If public employers can convince the public
that this interference results in major distortioms in the political
process, then arbitration may oot survive public scrutiny.

From this discussion of bargaining outcomes, it is clear that the
impact of strike penalties and substitutes on outcomes is important
to the success, or even the survival, of a policy designed to minimize
gtrikes. The data required to analyze the impact of the legality of
strikes and substitutes om outcomes in now becoming avallable because of
the limited right to strike in some states and the use of different
gubstitutes in other states. In this study we will not consider the
impact of all the differemt strike policies cn outcomes, but wve will
theoretically examine how outcomes vary under policies that impose

different strike costs on public employees.

/
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Chapter I

Pootnotes

1. B.V.H. Schneider, "Public Sector Labor Legislatiom -- aAn

Evolutionary Analysis," In Public-Sector Bargaining. Edited by

B. Aarom, J.R. Grodin and J.L. Stern (Madisom, Wisconsin: Industrial
Relations Research Associatiom, 1979): 195.

2. Condon-Wadlin Act of 1947, New York Civil Service Laws,
Section 108, Chapter 391. )

3. See Wisconsin's Municipal Employment Relations Act, Sectlon
111,70(7) of Subchapter IV, Chapter II, Wisconsin Statutes. The strike
prohibition does not apply for nonessential employees if _b_cﬁ the union
and employer withdraw their final offers. See footnoce &4 and the
correspouding material in the text.

4. 1In this chapter we loosely use the term "essential employees’
to refer to public employees that are subject to strike penalties or
stzike substitutes th.a: are different from the policies applied to
other public employees in a state. The different treatment is provided
" because the services of these employees are considered more essential
than the services provided by other employees. In some states, (l.e.,
Bawaii, New York, Pennsylvania, and Wiscomsin), separate dispute
st;.ttlement procedures are provided to police and/or firefighter bargaining
units because of the essential services they provide. Other employees
may be "essential employees' -as a'.- result of a court or PERB determination
thz;: a strike by the pat;icuiar émp'loyee group endangers the public

health, safety, and/or welfaré. Determining whether employees are
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"eggential” is an important issue‘in states with a limiFed right to
strike. This issue is discussed in detail in subsequeat chapters.

5. If an agreeman: is not reached in a reasonable time period
during mediation-arbitratioca, the Municipal Employment Relations Act
of Wisconsin provides: . . . either party may, within a time limit
established by the mediator-arbitrator, withdraw its final offer and
mutually agreed upon modifications, the labor o;ganization, after
giving 10 days written advance notice to the municipal employer and
the Commission, may strike. Unless both parties withdraw their finpal
offers and mutually agreed upon modifications, the final offers of
neither party shall be deemed withdrawm and the mediacar-arbitrati;n
shall proceed to resolve the dispute by final and binding arbitration :5'
. . . (Section 111.70(CM) (6) (C)). )

6. Sectiom 179.64(7) of the Minnesota Employment Rélacions Act.

In 1980 the Minnesota law was amended to permit strikes by "n&nessen:ial"
employees provided mediation requirements and strike notice requiremeats
are met. See Section 179.64 of the Minnesota Statute, as amended by

Ss.F. 2085, L. 1980.

7. Section 243.726 of the Oregon Revised Statutes.

8. Hawaii Revised Statutes, Chapter 89, Section 89-12 (1970) and
the Public Bmployee Relations Act, Pennsylvania Statutes Annotated,

Title 43, Sectiom 1001-1010 (1970).

9. Holland v. Holland Educationm Association 66 LRRM 2415 (1967),

67 LREM 2916 (1968). .-
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10. The U.S. Conference of Mayors adopced the following resolution
opposing arbitration in 1976:
"mhereas, substantial gains have been made by public employees in wages,
benefits, and working coadicions without binding arbitration; acd whereas,
arbitracion is an expensive time-consuming process; and whereas, the
alternative of binding arbitracion tends to discourage the resolution
of wage and benefit issues in good faith bargaining sessions; and whereas,
arbitrators, even with the best intentions, have neither a sense of
trend of local public employee relations nor aoy accountability to local
citizens and taxpayers; and whereas, arbitracion strikes at the heart
responsibilicy ;nd authority of elected officials in local governmed:
by usurping budget and other decisons they alone are charged with, aow,
therafore, be it resolved that the U.S. Couference of Mayors opposes
the imposition by che Federal Government of mandatory binding arbitration
on local government employer-employee relations."”

11. Pennsylvaania Ac£ 111 (1968), Section 4-8 and Section 209.5%
of the Taylor Law (1967), as amended. a A

12. For an apalysis of the use of the labor injunction prior t2

the Norris-lLaCuardia act, see Edwin Witte, The Govermmeat in Labor Disputas

(New York: McGraw-gill, Inc., 1932).
13. For a decailed account of chis strike, see David Ziskind,

One Thousand Strikes of Govermment fmployees (New York: Columbia University

Press, 1940): 39-51; Richard L. Lyoms, "The Bostoa Police Strike" of
Don Berney, '"Law and Order ?ali:iﬁs: A-History and Role Analysis of
solice Officer Organizations" (unpublished Ph.D. Dissercatioa, Universicy

of Washington, 1971).
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14. The 13 states were Alabama, Arizona, Arkansas, Colorado,
Ill;nois, Louisiana, Mississippi, North Carolima, Chio, South Carolina,
Tennessee, Virginia, and West Virginia.

15. These figures are discussed in greacer detail in Chapter IX.

16. 1In 1977, 12.6 percent of the employees in the 13 states
without laws were covered by contract. In the remaining 37 states,
35.7 perceac of employees were covered by-a comtract in 1977. 1In
Illinois the percentage was 29.8 perceat and in Ohio 32.6 percent of
employees were under a contract. These figures were calculated from

U.S. Bureau of the Census, Labor-Management Relations in State and

Local Governments, 1977, Census of Governmeats, 1979, Table 3.

‘17. ‘In 1979 states with compulsory and binding interest arbitration
were Alaska, Connecticut, Hawaii, Iowa, Maine, Michigan, Mianesota,
Moatana, Nebraska, Nevada, New Jersey, New York, Oregoa, Pennsylvania,
Rhode Island, Vermont, Washingtoa, Wisconsin, and Wyoming. See Peter

Feuille, "Selected Benefits and Costs of Compulsory Arbitration," 33

Industrial and Labor Relations Review (October, 1979): 64-76.

18. For example, see Section 101 of the Pennsylvania's Public
Emplovee Relations Act (1970) Section 200 of New York's Taylor Law

(1967), Sectiomn 20.1 of the Iowa Public Emplovment Relations Act (1974),

Section 179.61 of the Minnesota Emplovment Relations Act (1971) and

Section 89-1 of the Hawaii Statute (1970).
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-19. The major previous analysis of scace public policy and strikes
was done by Burton and Krider. They found that public policy variables
did.noc have a significant impact on strike activity. See John F.
Burton, Jr. and Charles E. Krider, "The Incidence of Strikes ia Public

Employment” in Labor in the Public and Nomprofit Secrors, edited by

Daniel S. Hamermesh (Primcetoa: Princeton Universicy Press, 1973):
135-177.

20. Heary S. Farber and Barry C. Ratz, "Interest Arbitracion,

Outcomes and the Incentives to Bargain,” 33 Tnduscrial and Labor Relations
Review (October, 1979): 53-63.
21. Helene S. Tanimoto and Joyce M. Najita, Guide to Statutory

Provisions in Public Sector Collective Bargaining: Strike Rights

and Poohibitions (Gomolulu, Hawaii: University of Hawaii, Industsial
Relations Ceater, November, 1978).

22. Sectiom 210(2) (g) of the Taylor Law of New York (1967).

27, See Chapter V for a detailed discussion of these 1ssues.

24, The lack of state court experience in labor relations can
be explained by federal preemption of most private sector labor law
issues.

25. This happened in the 1979 Indianapolis teacher strike. See
Chapter VIII for a description of these events,

26. 1In the 1979 teacher's strike in Indianapolis a judge tried
to impose settlement terms oa the parties following a taxpayer request
for an injunction against th; strike. This action was overturmed by

the Indiana supreme court. See Chapter VIII for description of this

strike and the legal actions taken during the strike., A similar ruling
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limiting the court's equity powers was made in Pennsylvania where most

strikes are legal. See Armsctrong School District v. Armstrong Education

Association 5 Pennsylvania Commonwealth Court 387, 291 A. 2D 120, (1972).
27. See fooctnote 9.

28. Section 1003 of Pennsylvania's Public Pmolovee Relatioms act,

(1970).

29. Section 89-12 of Hawaii's Public Smplovment Relatioms Act,

(1970).

30. Section 1720 of Vermont's Mumicipal fmplovee Relations Act,

(1969).

31. Board of School Commissioners of the City of Rutland v, Rutland

Education Association et al. Docket No. 3371-79RC, reported in Bureau of

i%g

National Affairs, Govermment Employee Relations Reporter, 854:45, March 26,
1980,

32. Harry H. Wellington and Ralph K. Wiater, Jr., The Unious and

the Cities (Washingzom, D.C.: The Brookings lastituciom, 1971): 167.

33. Sharon P. Smith, Equal Pay in the Public Sector: Fact or

Fantasy (Princeton University, Industrial Relacions Section, 1977).

34. Wellington and Winters expressed this view when they stated:
"There simply cannot be an effective ban on scrikes if public employees
believe that they are being treated in a relatively unfair fashion
without ruaning in the risk of a major political crisis in which the

ultimace coercive power of the state must be used on a large scale against.

ics own employees.' See Wel}ing:oh and Winter, The Unions and the Cities:

-

169.
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Chapter II

An Overview of the Study Design and Methodology

. Several methodologies and data sources were used in this study to
analyze the issues preseated and discussed in Chapter I. In some cases,
an ‘ntensive field investigationm was the appropriate metkodological
technique since it permitted idemcificaticn of che sequence of events in
a particular strike, the reaction of the parties to the timing and use of
penalties, and the impact of a court intervenction, if any, on the dispute.
It also permitted a follow-up to see if any penalties were imposed and,
1f so, 1f they were reduced as part of the strike settlement. Frem :hesa.
field iavestigations we hoped to obtain an understanding of tbe‘reaéons
for the strikes as well as the role of strike penalties and of statutory
procedures iz resolving the disputes. '

A statistical analysis of data from a variaty of sources was the more
appropriate technique for investigating other issues. For example, the
impact of particular penalties prescribed by state law on the frequency
or duraction pf strikes in that state csn best be assessed by comparing
the data on strikes in several states having different public policies
and/or by following strike trends in a state gver a time period during
which the policy changed. Therefore, for this study we conducted a
statistical analysis of strikes in seven states and interpreted the results
in the context of our field investigatioms. What we hoped to learm was

why some policies were more or less effactive in preventing strikes.

AT
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Selection of the Seven States

The seven states chosen for the field investigations——Hawaii, Illinois,
Tadiaca, New York, Ohio, Pennsylvania, and Wisconsin——were not randomly
selacted. Rather, a deliberate attempt was made to include some states
with comprehensive legislation on public sector labor relations, scme
states without such legislatiom, and states that have granted some public
employees a limited fight to strike. While other states might well have
fitted into ome of our three categories, the seven chosen were readily
accessible to the research team within thg resource countraints cf the
study. .

There also was significant variation among the states in the number
of strikes, the propemsity of public employees to strike, acd the extent
of bargaining in both the public and private sectors. As can be seen in
Table II-l, where public sector strike data for all 50 states are displayed,
atrikes in the seven states of our sample accountced for from 25 to 60
percent of all strikes is the U.S. since 1958. While the number of strikes
{ncreased in all states over this 20-year period, the trends were notably
differear. The simple correlaticns between the mumber of strikes in each
of the states in the study, shown in Table II-2, confirm this conclusiom.
While some pairs of states with the same general legislative framework,
such as Illinois and Chio, had similar strike patterns, correlatiocms for
other pairs of states indicate that there was little simple relatiomship
§ecwaen the number of publi;-sec;or strikes over the 20 years. Im this
study we will attempt to EiéA oui 12 the across-state differences can be

explained by the different public policies toward public sector strikes.



45

_ Table II-1l
~ Public Sector Strike Frequencies in U.S. and 7 States
«d
-y
. [~
©n a I~
. aQ .E > -t
> - o - n 0
- Q = 2 D = -
=t - = ] ol Q 2 g~
3 3§ 4 2 = 2 £ a3 &S
) o — ) D =z ) E 93
B~ = - Yo = (@) 9 = o~
1958 015 000 000 002 Q02 Q01 000 000 005
1959 026 000 002 Q04 002 002 002 000 012

1960 038 000 006 000 OOk 002 004 002 018

1661 028 000 0C4 00L Q02 0Ol Q0L 000 009

1562 028 000 003 000 002 0Ol 000 001 007

1963 029 000 0Ok 003 Q02 002 002 OOl Oi4

1964 o4l 000 007 002 004 002 000 002 017

‘ 1065 042 000 003 002 004 Q0L 000 002 012

4 1966 142 000 O0il1 002 OL5 OL5 004 003 030

1967 161 000 018 oO4 O0L5 028 010 005 080

1968 254 000 022 009 023 026 013 002 093

1969 409 002 036 Ol4 Ol5 065 038 015 185
1970 409 OOL Ok2 009 036 05+ 030 o0t0 182 .

YEAR

1971 329 00t 03 003 09 040 087 015 156
1972 375 002 029 012 027 030 073 014 187
1373 387 00L 032 007 016 O4s 065 024 189
1974 384 002 026 005 018 os2 078 Q09 130
1975 478 00L O41 006 032 053 107 Q07 247
1976 377 001 43 ook 015 Obk 093 010 210
1977 411 000 Q29 018 oLt 062 059 008 190
1978 460 000 038 023 016 067 069 co4 27

Source: U.S. Department of Labor, 3ureau of Labor Statistics,
Work Stoppages in Goverrment, various years.
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I1linois
Indiana

New Yotk
Ohio
Pennsylvania
Wisconsin

Rest of U.S.

Simple Correlation Matrix Between the

Table II-2
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Number of Strikes in Study States

and the Rest of the Nacicn, 1958-78

STOUTTTI

.6368
.2506
.5802
.5586
.6629
.7440

.6121

Bueypul

.6291 |

.8335
.9362
.8479
.7123

.9400

j10x moN

.4536
.7819
L4515
.3433
.7780

o0

.7246
.6352
.5516

.8238

upuBATAs8uuaj

UFHUODITM

.6780

.7875

29

s°Nn
Jo 3183y

.6646
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The probability that a strike will occur inm a unit of government that
bargained with at least ome group of employees also varies significantly
across the seven states. In Table II-3 are the statistics for 1977. If
gtrikes occurred only in governmental uynits that reported having ac-legst
one bargaining unit, and if, at most, ome strike per year occurred in a
particular unit of govermment, these figures give the average probability
of a strike in a govermment in each of cur seven states. The probabilities
ranged from O to .0774. In.terms of these strike probabilities, the seven
states in our sample represent a broad cross section of the 50 states.
Three of them were below the average for all 50 states; four were above.

There is at least one dimension along which our seven states' ;re
clearly not representative of the entire nation. Six of the seven are
midwestern or eastern states characterized 'by a high level of public and
private sector unionization. New York ra.nJged gsecond in the U.S. in the
percent of the nonagricultural workforce that was unionized in 1976, Bawail
ranked third, Pemnsylvania fourth, Illinois seventh, Ohio teath, Indisna
eleventh, and Wisconsin twelfth.

Our interview states also are highly organized along three dimensions
of public sector unionizat.icg. The first m colums of Table _II—b show
the percent of state and local government employees who were union wembers
or included in bargaining units in 1977. The last colummn gives an ‘
indication of union penmetratiom of state, county, mmicipal, township and
school district governmental units by reporting the percentage of these
governoments having at least one bgrgaini;ng unit. The gumbers in parentheses
in each column show the ramnk order ;:f each state along the particular

dimension of unionizatiocn.




Total U.8.
Hawaii
I1}4inois
Indigqa

N;w York
Ohto
Penneylvania

Wisconsin

Rest of U.S8.

Source; U.8. Bureau of the Census, 1977 Census of Covernments, Labor-Management

Table II-3

The Relationship Between the
Number of Strikes and Governments
With at Least One Bargaining Unit, 1977

(1)Number of ‘(2)Number of Governmeate with at
Strikes Least One Dargaining Unit

485 12,146

- 4

37 ' 692

18 316

14 ' 1,043

50 | " 646

67 1,081

8 549
291 7,615

(3)Strike Probgbilities
(1)/(2)

.0399
0.0
.0535
.0570
L0134
L0774
.0620
.0146

.0372

Relationa in State

and Local Governments, Vol, 3, Number 3, 1979, Tables 4 and 6.
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State
Hawail
Tllinois
Indifana

New York
Ohio
Pennsylvania

Wisconsin

—

Table IT - &

Extent of Unionization and Collective Bargaining In

Scate and local Covernment By State, 1977 1

Z Fullctime Eaployees

% of all Employees

2 of Gov't.
w. Bargaining

Organized in a Bargaining Unit Unics
83.9 (1) 76.4 (2) 20.0 (20)
45,6 (21) 34.8 (24) 10.5 (27)
34.7 (29) 27.3 (29) 27.3 (8)
72.1 (3) 73.8 (3) 31.5 (7)
45.2 (22) 40.5 (17) 19.4 (22)
64.2 (10) 60.9 (7) 20.6 (17)
64,4 (8) 51.0 (12) 21.8 (14)

Source: U.S, Burcau of the
Relations in State

Census, 1977 Census of Goveruments, Labor- Management
and local Covernments, Vol. 3, Humber 3, Tables

2 and 4.

1. The numbers in parentheses correasponds to the rank order of the state along
each measure of unlonfzation, '

6%
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According to any of these three nmeasures of public sector uniomizaction,
the. seven states chosen for cur field analysis are highly organized. The
percent of full-time employees who belong to unions or employee association
ranged from 36.7 in Indiana to 83.9 in Hswaii., These Two states also
define the range for the percent of employees in bargaining units in the
seven states. These two measures indicate that all of the field site
states except Indiana were more organized than the median state in the
nation.

The obvious disadvantage of confining the field analysis to seven
highly organized states is that the use of penalties, the reaction of public
officials and the public to strikes, anmd the acceptability of collective
. bargaining are likely to‘be very different in those states as compared to
the majority of the less uniounized states io the nation. These differences
mean that many of our interview results may not apply to bargaining in
these other states. '

Thus, while we recognize that our results may not generalize to other
states and other parts of the country, we see several advantages that are
gained by confining the analysis to states that are comparable in terms of
umionization. If we had chosen a southern state with ome type of policy-
and compared it to a cemtral ar oorthwestern state with a different policy,
regional variations might have seriously confounded our evaluatiom of
policy differences. PFor example, a study that attempted to compare
Pennsylvania, where there 1is-a limited }ega; fight to sctrike, with Texas,
which imposes harsh penalties on.gtrike¥s,~onld have been much more

difficult than compariné Pennsylvania with the neigroring state of New York,

b7
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where there is a severe strike penalty law but which is very similar to
Pennsylvania along other dimemsiocuns. -Because of these similaritiles, we
can be more certain that observed differemces are due to strike policy
variations and not to other variables that may affect labor relations.

A second advantage gaiﬁed by confining the analysis to seven highly
organized states i3 that these states have had significant experiemce with
strikes and policies designed to deal with public sector strikes. Thig
advantage is important becauqe the field research is designed to amalyze
what has'ac:ually happesed when public employees strike. While our results
may not generalize to states where public sector employees are curvently
lesa organized, if unionization increases in this latter group of states,
they are likely to be coufronted with macy of th? same sort of issues that

our seven statss have already addressed. -

Field Investigations and Data Collection

The field research consisted of a series of interviews vith neutzal
members of state labor relations agencies or .boards in the seven states
we studies as well as with labor and management representatives. In each
state where there was a public employee relations board (PERB), we
{ncervieved individuals from these boards and solicited their views on
sublic sector strikes and the operation of the law im their particular
scate. These neutral agencies also served as valuable sources of state
strike statistics. B

Moat of the field research consisced of-éhone and field interviews

with labor and management officials in approximately 75 bargaining
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relationships in the ;;ven states. The field interviews were conducted

at a selected sample of 45 sites where there had been strikes since 1976;
phone interviews and questionnaires were used to gather infor=zation about
the other bargaining relationships. In this way we hoped to assemble
sufficieﬁ: information to be able to compare the experiences at strike arnd
nonstrike sites.

At the sites in our strike sample, we attempted to interview in person
both a labor representative and a management officlal who were familiar
with the overall bargaining relationship and the events surrounding the
strike. Mgmbérs of the research team completed these field icterviews
by the early summer of 1980. To emsure that an interviewvee responded %o
a common set of questions, we had prepared cme iaterview schedule for the
labor representatives and one for the management representatives for use
in the strike sites and another pair for use at the nonstrike sites—ziour
{p all. Since the latter interviews were dome by phone, we supplemented
them with mail questionnaizes to collect data that could not be obtained

easily over the phone.

BLS and Census Data on Public Sector Labor Relatioms

The information gathered in the seven states was supplemented by data
on public sector strikes and bargaining across the entire nation. For
example, the analysis of pational trends in public sector strikes in
Chapter III draws om data :hgc tbe Bureau of Labor Statisties (BLS) has

been collecting and publishigg-sinée 1946.
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A second source of information on natiomal trends is the Survey of
Goverzments of the Bureau of the Census. In the early 1970s, :hg Census
Buréau began collecting information of labor relations policies and
practices in approximately 16,000 governmental units, including data on
strikes and their resolutiom, contract and union membership coverage,
and bargaining unit structure. For each goveromental unit, these data
have been matched with BLS work stoppage reperts to create a single file
of labor relations informatiom for state and local governments. The
publi;hed summary statistics from this file for each year since 1974 were
used extensively in the seven state analyses.

Labor relations data comprise only one part of the Census Survéy of
Covernments. In addition, informatiom om employment, wages, revenues, and
government expenditures is collected for anm almost identical sample of
govermments. Data tapes from the labor relations, employment, and €ipnance
surveys were obtaimed for 1975 and 1976, and from these tapes we cons::ug:ed
a single data file, including all chis information, for eackh of our surveyed
governmeits. We also obtained the employment and finance surveys for 1973
and 1974, and these additional data were matched to the 1975 and 1976 data
£ila. The end result was a data file for moTe than 10,000 municipal,
tovnship, county, and schoel district govermments that included employment
and finance data for 1973 chrough 1976 and labor relationms data for 1973
and 1976. These were éhe data that were used .in the statistical apalysis
of strikes in six of the seven states, reported in Chapter X. That chapter
;lso includes a detailed des;ripéion of the sample of governments included

in the data file.



Chapter III

Strike Trends in the Public Sector

In this chapter we use annual strike statistics since 1946 to test
three different models of public sector strike activity. Ome is a éimple
private sector spillover model vhere strikes in the public sectdr are a
function of private sector strike frequency. The second i1s a versiom of
the Ashenfelter-Johmson model applied to the public sector, and the third
postulaces that strikes are a functicn of the growth of uniocmization ia
the public sec:or.l

With these models we hope to identify the variables that are impoitan:
in explaining the increase in the absolute aumber of strikes im the public
sector over the past 30 years. Although there were important public policy
changes in @307 gtates during this period that may have influenced strike
activity and certainly had an effect on union growth, we make no attempt
to evaluate them here, since such an evaluation can be done only by com=-
paring setrike tremds across states and within individual states over time.
We do this in later chapters where we assess the policies of the seven

states vhere we counducted field investigatioms.

The Number of Public Sector Strikes

In 1946 there were appromixzately 50 strikes by public employees
throughout the natiom. In 1978 the aumber was 480. As shown in Figure

III-l,2 there were only mogest.variations i{n the number of strikes until

the late 1960s whem the numbar*increaséd Ef&m considerably less than 100

a year to an average of more than 400. Since 1969 there has been no

»
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noticeable upward trends, as ;he total annual number has remained at
about the 400 level, plus or minus 75.

Several factors coutributed to this increase. An important ome, of
course, was the rapid expansion of bargaining in state and local govera-
ments that began in the mid-sixties. No statistics on either contract
coverage or the number of contracts negotiated in the public sector ate.
available for years prior to 1972. However, the rapid growth in public
sector unions aver these years certainly would be an indication of an
increase in collective bargaining. The membership of the American
Federation of State, County, and Municipal Employees (AFSCME), for example,

3 One result éf the

increased from 73,000 in 1946 to 750,000 in 1977.
growth of this and other public sector unions and the concomitant increase
in bargaining was more opportumities for public sector strikes to occur.

A second factor that may have contributed to the higher levels of
strike activity in the 1970s was the change in some state policies toward
gtrikes by public employees. In the five years prior to the time

Pennsylvania enacted its law in 1970, giving nonessential public employees

~a limited right to strike,4 there was an average of 19 strikes a year; in

the five subsequent years, 1971-1976, the average increased to 82.

Other factors such as changes in the real earnings of public
employees, unemployment, and national economic policy may also account for
some of the variation in the number of strikes. For example, the 1971
decline may have been a regplt of the imposition of the Nixon wage and
price controls in the late summer of Eﬁat féﬁr; at exactly the time when
many teacher-scheol boar& negotiaéions were reaching a critical stage. Thus,

the wage freeze may have discouraged teacher strikes that year.
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The total number of strikes per year is certainly higher in i
the private than in the ﬁublic sector, but 1f extermal variables aifect
the number cf work stoppages, we might expect the tremds to be similar.
Thé graph in Figure III-; confirms this cunjeéture. There were very few
strikes in either sector in the early 19663 and sharp increases in the
late sixties and early seventies. Although it may be only a coincidence,
this similarity suggests that some underlying economic and societal ) ..
factors may have contributed to industrial conflict in both sectors.5
Another possible explanation for the similar strike patterns is that
there was a spillover effect from the private to the public sector. That
is, public employees, who had traditionzlly been hesitant about striking,
changed their attitudes as they saw the strike as a bargaining weapon
being used with increasing effectiveness in the private sector, begizning -j)
in the late 1960s. o
In subsequent sections of this chaprer we test the validity of these
explanations of strike activity. The results of tests of several econometric

models of strike trends are reported and evaluated in the following sectiomn.

‘Determinants of the Number of Public Sector Strikes

Any statistical analysis of the number of public sector strikes in
the nation is severely limited by lack of informat{on. Private sector
_gtrike data are available on a monthly or quarterly basis, but data on
the public sector consists of single yearly observations, thus constraining
the number of independent variables that can be included in a model.
Daespite this constraint, three pbdelsfwere éstimated and compared. The
first was a siﬁple regression of Ehe aumber of public sector strikes om S

the number of private sector strikes:



NUMBER OF STRIKES

500

400 -

3og

200 -

Figure 111-2

WORIKC STAPPAGES. PUBLIC AND PRIVATE., 1960-1976 '

8¢

L

-
-

-
-
-
-
-

l'l‘he nunber of strikes in the privuate sect
Strikes'! = (Actual Number of Strlkes-BOOO\

68 10 72 74 76
YEAR

ere rescaled using the following formula:

J )



v s

59

o) Public sector strikes = f(Strikes in the private sector)

As wa saw in Figure III-1, the number of strikes in these two sectors
during the 19603 and early 1970s appeared to be highly related. &
behavioral interpretation of equatiom (1) is difficult because the spill-
over affect may be operating in either direction, or ome set of determinants
may be influencing strikes in both sectors. If the latter explanation is
correct, them the impact of unobserved varilables on public sector strikes
is proxied by the effect of the number of private sector gtrikes, in which
case the coefficient on the number of strikes in the private sector is
sericusly biased because of omitted variables. Even though- cthe equation
may ouly describe an empirical and not a gtructural relaticuship between
public and private sector strikes, the results do provide a bench mark
that can ba used to evaluate other models.

The results from estimaring various forms of model (1) are preseated
{n Table III-l. The estimates in columms (1) and (2) were obtained using
the ordinary least squares (OLS) estimation technique, and those in columms
(3) and (4) were obtained from a ome-step Cochrane-Qrcutt procedure to
correct for first-order autocor:elatian.6 The coefficients for private
sactor strikes in columms (1) and (3) are positive; however, after E:orrecting
for autocorrelation, the effect beccmes statistically ingignificant. The
last rows of Columms (2) and (4) report the results obtained by imcluding
a one-year lagged value of private sector strikes in the equation. In the
OLS results the impact of the previous year's strike activity om public
sector strikes is greater tham éhat of.strike activity in the curreant year.

‘o0
However, like the columm (1) results, these<a change when tie data are
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PN
Lok
Table III-1
Public Sector Strike Model I
OLS c.-n.
w/o lagged Private w lagged Private w/o lagged Private w lagged Private
Sector Strikes Sector Strikes Sector Strikes Sector Strikes
Indevendent Variables
CONSTANT -372.139 -3533.66 43.622 88.4367
(2.925) (3.8578) (.3710) (.5387)
PRIVATE
SECTOR L1175 .06857 .0227 . -.00762
STRIXES, (4.083) (1.8604) (.896) (.3103)
~ PRIVATE
SECTOR .08822 .02301
{~: STRIKESt_l (2.141) (.912)
o)
N 32 31 3l 30
D.W. .72617 .69382 77141 1.005
SSE 500583 411381 207629 154418

Absolute t - values are in parenthesis
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corracted for first-order autocorrelation. The results imply that,

after correcting for autocgrrelation, private sector strike activicy ig

unfalated to public sector strikes inm a simple bivariate relatiocmship.
For our second estimatiom, we used the Ashenfelter-Johnson model of

strikes, modified to reflect public sector employer characteristics:
(2) Public sector strikes = f(U, W, P, REV, FED)

where U ® the national unemployment rate in year t; W = the percentage
change in average public sector earnings per employea berween a previous
year and year to; P = the change in the GYP implicit price deflacor;

RFV = the percentage change in local government revenues between a- previous
year year and year €; and FED = the change in federal goverunment aid co
state and local governmments as a percent of total state and local govera-
ment revesues between a previous year and year t.

W and P measure the diffasrential impact of changes ia real and money
wages on strike activity. If private sector results hold for the public
gector, the effect of P should be positive and that of W should be negative.
Unemployment (U) has been shown to have a negative effect om the aumber of
strikas in the privacte sector. EHowever, in the public sector where
employees traditionally have enjoyed greater job security, U may have lesser
impact.

FED is a measure of the effect of strikes on federal aid to state and
local governments. It is hypothesized that changes in the amount of
faderal aid as a percent of- total state and local government zevenue will

‘have positive impact om strikes. by creating an unexpected revenue gaia ot

-

&

. R
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logs to those govermments. If a loss of federal funds is significant,
the govermments will be unable to meet employee vage expectations without
increasing local taxes, a move that would be unpopular with taxzpayers.
Alternatively, an increase in federal funds should lead to lower strike
activity because the additional funds allow greater employer flexibility
in peeting union demands without increasing local taxes.

The change in federal aid as a percent of state and local revenues
rather than the percentage change in aid i{s used because the lacter
would not measure the change's impact on taxpayers. For example, 1f 2
percent of local revenues came from federal sources and this aid was
cut by 50 percemt, total local government revenue would be reduced by
only 1 percent. But if the federal government was the source of half
of all local revenue and this amount were halved, total revenue available
to the local government would decrease by 25 percent.

A change in government revenues can have two different strike effects.
First, an implication of revenue increases is that local and state
govermmental umits are growing and, thus, that there are more opportunities
for public sector jobs and higher wages. This may lead to more strikes
as employees try to capture a portion of the added revenues. Secoud,

additional revenues may be the result of higher local tax rates, and,

- ag taxes increase, taxpayers may become increasingly unwilling to support

concessions to employee wage demands unless a strike 1s threatened.
Table III-2 shows the results of estimating alternative forms of the

modified Ashenfelter-Johnson model. The first two columms report OLS

—— g =y e e S e ¥
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TABLE III-2

Independent Variables

CONSTANT

UNEMPLOYMENT

MONEY WAGES

PRICES

REAL WAGES

LCCAL REVENUE

FEDERAL AID

q
D.W.

SSE

Absolute t - values in parentheses.

Public Sector Strike Model II
Nominal Wage Real wWage Yominal Wage Real Wage
and Price Changes Changes and Price Changes Changes
-319.85 504.527 -807.5594 -197.101
(.094) (.1619) (.7193) (.1705)
42.1346 42.6295 23.63 26,302
(1.983) (2.0309) (2.247) o (2.171)
-303.767 -37.895
(.3146) (.1325)
1020.17 765.40
(3.031) (3.70)
-301.201 -515.339
(3.234) (3.140)
1993.49 2234.95 1509.38 14764.31
(1.801) (2.1686) (3.4706) (3.1380)
-2734.66 -3079.20 -1565.04 -1383.50
(1.1176) (1.304) (1.628) (1.358)
31 31 30 30
.24723 .28104 1.1889 1.0217
463234 470992 68535.3 81102.2




results for changes in prices and money wages and for changes in real
wages; columms (3) and (4) report the results for the same model after
correcting for first-order autocorrelatiom.

Overall, these results show that the variables other researchers have
found to be predictive of private sector strike activity do a reasonablé
job of predicting it in the ﬁuhlic gsector. Inflation is a key factor.

A comparison of the results when real wnge cheuges are used with those
using price and money wage changes indicate that strike activity is more
responsive to the former than to the latter. Even vwhen real wages remain
unchanged, more strikes occurred during periods of high inflation and
high wage gains than when wages and prices were stable. The finding
that a 1 percemnt increase in both prices and wages wvill result in more
strikes than if prices and wages had remained unchanged may reflect the
impact of inflation om public employers. Taxpayers may apply more
pressure on public employers to hold down taxes during periods of rapidly
rising prices, and this pressure, coming at the same time that employees
are demanding real wage protection, may result in the parties' taking
more divergent bargaining positions and, thus, greater strike activity.

The financial condition of the public employer also cam affect

strikes. Our results show that as additional revenmues become available,

employees and govermments are likely to disagree about how they should
be allocated. It should be noted, however, that most of this analysis
was of a time period when many cities were not facing financial crises.

Thus, our yearly aggregate strike statistics do not provide an adequate



test of whether these cities' recent criiical finamcial problems have
resulted in more strikes.

' The most unusual result shown in Table 2 is the positive effect of
unemployment on public sector gtrike activity. Previous studies have
shown that when unemployment incTreases, strikes decrease,7 the explana-
tion being that when unemployment rates 2re b;gh, the number of alterma-
tive employmcnz opportunities for strilding wcrkars are rediuced and th2
supply of ;eplacement workers available to a struck company is large.
These arguméncs may not apply in the public sector because most st:ikés
are of such short duration tha altermative employment 1is unimportant,

or bacause it may be difficult for public employers to find trained

replacements for teachers or police officers, for example. While these

differences may explain why umemployment was insignificant in our amalysis,

it does not explain why it had a significant positive effect on strike
activity. We can only speculate that when private sector unemployment
is high, unemployed taxpayers may be quite unsympathetic to public
employee demands for improved working conditions, causing the pdblic
employers to be less willing to compromise. Thus, more strikes would

result.

For our third test ve used a union growth model of strikes that

included the percent of public sector employees organized by unlons.

Because a strike is a collective act by workers, it is more likely to

occur if such workers are ;embers of a formal bargaining organization.

X

B
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Unfo;tunately, it is difficult to measure the extent of unionization
and bargaining in the public sector for each year since 1946. Evem if
yearly membership figures were available, the public employee members of
some predominantly private sector unioms, such as the Teamsters, would
be excluded. A second problem is :hagfzz:;!public gmployee organizations
did not endorse bargaining until the mid-sixties. Until them, membership
in state employee associations or affiliation with the National Educa-
tion Association (NEA) did not imply support for collective bargaining.
Thus, including the membership of these organizatioms during the first
half of the time period of our analysis would overstate the mmber of
public employees who would be willing to strike.

Although #e were umable to overcome these measuremeut problems
completely, we did construct two proxy Teasures based on membership in
AFSCME and the American Federation of Teachers (AFT). OCme was AFSCME
membership as a percemt of the total aumber of public employees other
than teachers. The second was AFT membership as a percent of all teachers.
Each measure suffers from limitations, as neither organization was very
active in collective bargaining until the early 1960s. Also, the AFT
zmembership measure underestimates teacher bargaining because NEA

affiliates became increasingly active in collective negotiations beginning

‘ in the mid-sixties. Despite these limitations, these measures were the

best available proxies of public sector unionizationm.
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The results from the ynion growth model are shown in Table I1I-3.

The first columm includes only current values of the two unionization
measures, while the second includes lagged values of each measure. AFSCQME
membership as a percentage of nomeducatiom public employment is positive
and statistically significant; the coefficient om AFT membership is
negative and insignificant.

The AFT membership variable may have turmed out to be ingignificant
because it omitted the tremendous changes in contract coverage that
cccurred as NEA affiliates increased their bargaining activicy. an
estimated 208,000 taachers were covered by collective barzaining contrac:s
in 1966; in 1973 the numser was 935,000, with increased bargainiag by
NEA affiliates accounting for allﬁriyss,ooo of this growth.® Thus, it
is apparent that the AFT measure failed to capture this increase in
bargainiag.

The significance of the AFSQME measure in the equation does not
imply that this union was responsible for the increase in public sector
strike activicy. Although AFSCME has been the major force behind the
spread of bargaining cutside the aducation area, other unicms also bargain
and other unions strike. We interpret our results to mean that the growth
of AFSCME closely parallels the growth of all bargaining activity in the

public sector.

An Overall Model of Strike Trends

The only way we can compare the impact of the variables from the

v
s
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v
Table III-3
Public Sector Strike Model III
Independent Variables QLS C.-0.
CONSTANT -37.7648 0471
(1.920) (.0017)
AT .00027 .00028
(1.1108) (1.075)
AFSCME .000552 .000404
(3.839) (2.905)
Q . ¥ 32 i1
.
D.W. .888586 1.5874
SSE 128707 78019.2

Absolute t - values in parentheses.
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different models is by putting them in to a single equation, SO ¥e
egstimated an overall model but included omnly the key variables to con-
sarve degrees of freedom. AFT membership was dropped because it was
statistically insignificant ig the third model. Private sector strike
activity and momey wage changes were initially retained because of

their theoretical importance in models (1) and (2). Table III-4 reports
the results from estimating the single equétion.

A mumber of differences between the results of the cambined zodel
and the individual models are evident. First, the unemployment rate
which was significant and positive in Table 2 became insignificané Qhen
private sector atrike activity and uniomization weTe added to the equatiocm.
Second, private sector strike activity, which was insignificant after
correcting for first-order autocorrelation, becare significant when
ccmbined with the variables from the other models. This change neans
that after variables that are 1ikely to influence strike activity in
the public sector (unemployment, vagae and price changes)
are contralled, private se;tor gstrike activicy had a gignificanc effect
on the number of public sector gtrikes., This supports our ea;lier
speculation that the increase in public sector strike activity is at
least partially due to a spillover ot "demonstration" effect irom the
private sector.

Two other variables having a signiiciant effect on strikes are

inflation and the growth in state and -local revenues. The consistently

v

S



Table T1I-4
Combined Model of Public Sector Strikes

Absolute t-values are in parentheses.

0OLS . C.-0.
. Nominal Wage Real Wage Nominal Wage Real Wage
Independent Variables and Price Changes Changes and Price Changes Changes
CONSTANT -1652.19 -1374.09 -1735.92 -1227.96
(1.3847) (1.2706) (1.64) (1.163)
PRIVATE SECTOR STRIKESt .0511 .0539 .03602 .04032
(2.5522) (2.802) (1.726) (1.876)
" AFSCME .0006 .00059 .00050 .00055
l (6.568) (6.643) (4.069) (4.503)
UNEMPLOYMENT L4379 1.3498 9.7611 8.247
o (.0413) (.1303) (.818) (.6704)
A MONEY WAGES -111.407 41.33
(.3271) (.1435)
A PRICES 341.408 628,55
. (2.732) (2.936)
A REAL WAGES -302.621 =-372.37
(2.885) (2.408)
& LOCAL REVENUE 886.719 964.27 1199.39 1091.58
(2.2609) (2.645) (2.689) (2.388)
a FED. AID 202.07 64,183 ~480.54 ~189.779
(.217) (.0723) (.5007) (.1934)
N 31 31 30 30
D.W. 1.7831 1.8510 1.9240 1.97366
§SE 49703.2 50458.0 417631.5 47181.9

0L
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positive and significant coefficient on changes in local revenue show .
that changes in local and state taxes have led to more strikes. 4s
noted above, this may reflect taxpayer opposition to employee demands.
The results in columm (4) show that real wage changes have a negative
affect on strike activity. When real wage changes are separated into
aominal wage changes and price changes, we cbtained the results in
column (3). DPrice changes are significant but nominal wage changes are
not. This suggests that inflation is a more important explanation of
the number of public sector strikes than nominal wage changes.

The gemeral conclusion to be drawm from this amalysis is that the
growth in the aumber of public sector scrikes over the past 30 years
can be explained primarily by the increase in unionization and bargaining,
by growing local government revenues, and by the rising average inflatZon
rate. The results were gemerally consistent with those of studies of
private sector strike acti&itﬁ except that unmemployment im the total
mydid not have the negative effect that had been found in studies
of private sector strikes.

In subsaquent chapters we evaluate the impact of different state
policies and incorporate variables similar to those used in this chapter

{nto our micro analysis of strikes in seven states.

a

)
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Chapter III

Footnotes

1. Orley Ashenfelter and George E. Johmsen, "3argaining Theory, .

Trade Unions and Iadustrial Strike Activity,”" 59 American Economic

Review (March, 1969): 35-49.

2. The pre-1958 strike figures are approximations because prior
to 1958, strikes were classified as public employees strikes by the 3LS
only if they involved public employees who provided administrative,
protective, or sanitary services. Strikes by all octher public emplo&ees
were not counted as public employee strikes. Instead, these strikes
were classified according to the industry in which the employees wotk.
For example, taacher strikes im public education were counted as education
strikes rather than public employee strikes prior to 1958. Although it
was not possible to completely correct the undercounting of public
employee strikes in the pre~1958 statistics, we were able to add in
teacher strikes in education for this time period using figures om

teacher strikes from several other published BLS reports.

3. These data ware taken from proceedings of the National AFSCME

Conventions, various years.

4, Section 1001-1010 of Public Employee Relations Act of

Pennsylvania (1970). - o !
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5. Thase factors are discussed in Michael Shalev, "Trade Uniounism

and Economic Analysis The Case of Industrial Conflict”" 1 Journal of

Labor Studies (Spring, 1980): 133-174,

6. The autocorrelation between the error terms in OLS estimates
will yield unbiased coefficient estimates but biased standard error
astimates. The Cochrame-QOrcutt procedure, which corrects for first
order autocorrelatiom, takes the OLS residuals and computes aa estimate
of tha correlation between the error terms. The variables in the model
are then corrected for this correlation, and OLS estimates are computed
using the transformed variables. Residuals are then caiculated from
the transformed data and the steps described above are repeated. TFor f;J
a description ‘of the procedure see Jan KXmeata, Elements of Zconometrics,

(Yew York: Macmillan Publishing Co., Inc., 1971): 287-289 or the sectiom

on autoregressive disturbances in most other econometric texts.

7. Albert Rees, "Industrial Conflict and Business Fluctuations,"”
60 Jourmal of Political Economy (October, 1962): 3710382; A.R. Weintraub,

“Progperity vs. Strikes: An Empirical Approach,” 19 Industrial and Labor

Relations Review (January, 1966): 231-238; Orley Ashenfelter and George

_ Jolmson, "3argaining Theory, Trade Unious, and Industrial Strike aActivity,"”

Henry S. Farber, "Bargaining Theory, Wage Outcomes and the Occurrence

of Strikes: An Econometric An;lysis," 68 American EZconcmic Review (June,

1978): 262-271, and Michael Shalev, "fradé.Uniouism and Economic Analysis.”
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8. These data were provided to the authors by Greg Saltzman and
were based on the results of a survey conducted by the National Education
Agsociation. Unfortunately, vearly data om contract coverage were noc

available for inclusion in the models.
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Chapter IV

A Model of Strikes and Strike Penalties

Public policymakers assume that unioms and managements will be more

1ikely to settle comtract disputes without a strike if strike penalties are

.imposed because the pemalties raise the relative costs of a strike to the

union and employees. In this chapter we develop a theoretical model of
bargaining behavior which formally evaluates this assumpcion.l

Te the first of the following two sections we develop a model of
bargaining under the threat of a strike. This model specifies the offers
the parties will make to avoid a strike givea thelr expectations about

strike outcomes. If the uniomn is willing to concede to a wage that is lower

than the maximum wage the management is willing to offer to avoid a strike,

then a positive contract zome will exist and a strike will not occur.

Here we establish that che size of the comtract zome 1s determined by strike
costs and the parties expectations about the length and outcome of a strike.
In the second section we analyze the impact of strike peanalties on
strikes and wage settlements, incorporating the effect of strike penalties

{nto the model as an exogenous cost imposed on .the union and emplovees.
We derive conditions required for penalties to decrease the probability of

a strike and demnnétra:e their impact om average outcomes.

A Strike Model With Settlement Expectations

In this section we specify a strike model which shows that the size
of the comtract zone depends_on each party's expectations about how loug

a scrike will lastc, the vagé-settlemen: chat will resulz if a strike occurs,
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and the costs of a strike. This analysis is develoved in a public seccor
context, bur a similar appreach would be equally appropriate for a private
sector analysis.

Public sector management is assumed to have a utilicy function that
depends upon political support in the community. When negociations for
a new contract begin, the elected officials have a stock of political support,
Z. One outcome of the bargaining process that might erode this political
stock is a wage settlement - any amount greater than W; - that results ia
a tax increase unacceptable to the taxpayers. Another outcome of the process
thatr would affect the employer's political stock is a strike, as the public
would be expected to react negatively to the fnterruption im pubiic services.
But since striking employees are not paid when they are on strike, publice
expenditures on wages decrease ot cease, and this savings ia taxpayers'
morey might partially offset amy decline in the public employer's political
stock caused by the strike. Thus, the threat of a strike will motivate the
employer to make concessions to avoid it only if the political costs of
interrupted services e:c;ed the political benefits of the money saved
during the strike.

The union membership is assumed to be similarly motivated. The union

*
approaches the comtract deadline with a mpaximm wage, Wu’ that the ramk and

£1ile would like to achieve peacefully in negotiacions. This wage is assumed

to be exogenous. The utility of the actual settlement depends om how it
*
compares to a peaceful settlement at Wu. The utility to the union of the

gettlement is reduced by either the income lostduring a strike or the reduced
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L earnings stream caused by a wage settlemernt below w:.

Assuning W: >-w;, each party would view conceding with a strike or
allowing a strike to occur as a less desireable outcome than ome in which _.
iz Eould unilaterally and peacefully impose its preferred wage outcome

* *
(Wu ot Wm).

Formally, the preceding points can be demonstrated by assuming that
each party approaches the comntract deadline with expectaticms about the
length of a strike (Si), if one should occur, and the wage settlement (Wi)
chat will result from the strike. The subseript "i" assumes the value of
eitker @ or u to denote, respectively, management and union expectations.
Although thesc expectatiomns imply that during the bargaining process each
party has developed a schedule of expected wage concession that wili be

made during a strike, we assume Chese axpectations are exogenous.

‘\ -

K*f' Before the contract expires the expected present value to the average
wnion member of striking rather than conceding co the employer's praferzed
outceme without a strike is equal to:

-] -r % -t L o -r t .
(L) PV =/ We Yo+ ?u We  dt =/ ure 4 de
u suu i 0 a om
where ¢ = the discount rate union members apply to the stream of wages
produced by a settlement; and W; = cither the wage striking workers could
ebtain from alternacive_employment‘during the strike or a hkousehold wage
. .

(leisure).
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The £irst term is the preseant value of the earnings stream following

. a strike settlement at Wﬁ, the second is the preseat value of a strikieg

vnrker's alternative use of time during the strike and the third is equal

to the present value of the wage stream produced by accepting the emplover's
prestrike offer and avoiding a strike. I£ ?Vu > 0, them the union would
expect to gain from a strike, and if Pvu < 0, the union would be betzer

off agreeing to the employer's preferred positioum.

After simplifying (1) reduces to:

-tuSu -rus
(2) BV = (v /r e + (W /r ) (1e %Y - wafr

By setting (2) equal to zero and solvircg for Wu, one obtains tke minimm
wage, W __, required from a strike to make the union member indifferent
uo
between striking and conceding peacefully to the employer's preferred

position. wuo is equal to:

r. S
uu
3 Wuo Wa + (V; - Ha)e.:

\\_/
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The importance of the wage alternative during a strike can be illustrated
by noting the value of W 1f #; equals either zero or W:. If ¥_ equals
H:, ther union members can earn a vage for the duration of a strike that is
identical to the employer's preferred outcome. In this case any wage )
concession by the employer to settle at any time during a strike will make
the strike worthvhile.? If W, equals zero, them the expected wage from a
strike must exceed W;_by ap amount sufficient to offset the income forgome
as a result of a strike.

An equation corresponding to (3) that describes the expected present
value of a strike to the employer also can be developed. However, there are
two complicating factot;- Flrst, unlike a struck private sector employer,
who loses revenue and thus must forgo profits as a result of a strike,
alternative uge of time during a strike, and the third 1s equal to the
presant value of the wage stream produced by accepting the employer's
prestrike offer and avoiding a strike. This means that following a strike
the public employer has assets that have increased by an amount equal to
tho wages that were not paid because employees were om strike. Tor
the public official these revenues can be used to enhance his/her
political stock by increasing services or dacreasing taxes after the strike,
or by ending the strike "early." Second, the omly costs of a strike to a
pgblic employer are political. A public employer would have no incentive
to settle a strike if it vere not for the political pressure created by
the interruption of public services. The following equation incorporates

these effects and describes the expected present value of the saviags an employer
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w111 realize from taking a strike rather than comceding to the preferrerd

position of the union:

-r €
m

-r t
m

%) PVm - g'W:e it - (é Wme dt -

-rmt PSm
6 ch dt + Vm(e =1))

wvhere L -vthe {nterest rate applied by the employer to the wage stream
that results from a strike or settlement; W& = the current wage that is
being paid to union members; and Vg and P are parameters that define the
political costs to an employer of a stzike due to the interrupted public 4;5
services. It 1s assumed that Vs >0 ;ﬁd P > 0.
The first term in (4) is the present value of the earnings stream
created by peacefully conceding to the union's preferred position. All of
the remaining terms (in brackets) describe the costs of a strike to the
" employer. The first is the present vﬁlue of the wage stream for the wage
.settlement following a strike. The second is the money saved during the
strike, and the third reflects, the political costs created by public services
ipterrupted during a strike. Although a variety of other functicnal forms
could be used to represent these political costs, this specification has
the feature that the marginal po;i:ical costs of an additiomal strike period

increase as the strike progresses.
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After simplifying and rearranging terms, equation (4) becomes:

-r S
(5) BY_ = (W&/r ) - (W /T )e na L, W, /)

-r_S_ PS

mm) o

(l=e - Vm(e =-1)

If (5) is greater than zero, the employer would prefer a strzike over
conceding t; the union's most preferred settlement point. 3y secting (5)
equal to zero and solving for Um, one obtains Wﬁo, the expected wage am
' employer must achieve from taking a strike so that the benefits from a strike

' and from comceding without a strike are exactly equal. This manipulation yZilelds:

r S r_S -r S

a’m ma oo
- t ] / - - -
(6) W o Wue + Jc(e -V r e

PS

(e -1

Only i£ Wm < Wmo would the employer cousider a strike preferable to a
peaceful settlement at the union's preferred position.

The importance of the political costs of a strike in motivating
employer concessions is clea; from examining each of the terms in (6). 1If

it were not for the last term, which corresponds to the political costs

o of a strike, an emplover would not have any {ncentive O reach a peaceful

e .
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settlement because any wage setthéent between w: and W; would be zore
favorable after than before a strike. This can be seen by noting that
W: e:ms:n > W: and W, (ermsm-l) > 0. The emplover would be willing to
pay more than W: after a strike rather than pay W: to prevent a Strike!
Although the cordition of zero political strike costs will rarely exist,
¢his exercise shows the important role political strike costs play in
pressuring the employer to make concessilons that help move the parties
toward a peaceful settlement.
To this point we have assumed that when the coatract expires

each side must choose between a strike and accepting the most preferred
position of the other party. If the get benefits of a strike to the
union are negative (PVu < Q), thenm it is alsc true that Wu< Wuo and
the union would §e willing to concede peacefully to V:. If the net
saviﬁgs to the employer from pursuing a sctrike strategy are negacive
(PVm < 0), then Wm > wmo and the employer would be willing to concede
to W:. If each side 1s willing to concede, then the contract zome for a
peaceful settlemant is equal to the set of wage settlement points
between each party's preferred position. This situation creates the
largest pessible pesitive comtract zore and the prediction is that a
peaceful settlement will occur somewhere in this zomne.

” However, Lf v, > wuo’ then the union would prefer a strike to
conceding, and ig Wﬁ < Wﬁo then the emplover would prefer the strike
to conceding to the union's preferred position. However, even in these
situations there is a last wage péfer é;ch,gide would be willing to

pake to avoid a strike.- If the union's and employer's last wage offers

/
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are denoted as wlou and wlom’ respectively, they correspond to the
wages that have a present value equal to the expected bemefits from a
4
strike. wlou and chm can be obtained by setting (2) and (5) equal to
» *
zero, substituting wlou for “m in (2) and chm for wu in (5), and

solving for the two last offers:

-r S
. . u
) Wl Wa + (Wu - wa)e

®) Wom ™ o, + W)e

Provided Wa < Vu, the last wage offer of the union will always be
less than the expected wage from the strike. The last offer of management
will be greater than the wage outcome it expects from a strike only 1if
the political costs of a strike exceed the political value of the zomey

saved from the strike. In other words, Wy, = Wm >0 only if

PS_ “toSa
(9) Vr (e T -1)>| (1 + W) (e -]
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The last offers of the parties define the contract zome. If the
contract zene is negative a strike will occur, and 1f it is positive
a peaceful sectlement will be reached somewhere in the countract zome.

The size of the contract zome is equal to

(10) CZ = wlam - wlou

The size of the contract zone depends on each of the variables that
affect the final offers of the parties. If equation (9) holds and the
parties have identical expectatiouns about the wage outcome from a
strike (Wu = Wm), then the coatract zone will be positive. This is
clear from the discussion above. The union's last wage offer will
always be less th;n the wage settlement expected from a strike, and i£
(9) 1is true, W

lom
This illustrates the very important point that if the parties have

> Wm. Thus it follows that if Wu - Wm, then CZ > 0.

tdentical expectations about the wage outcome from a strike and a

strike is ccstly to both sides, then there will always be a positive

contract zoue.

1

L

e
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" Conflicting Expectations and Strikes

It is clear from the preceding discussion that the contract zome will
be §oeitive and a strike will mot occur when the parties have idemtical
expectations. In negotiations, however, identical expectations about the
ocutcome from a strike may be the exception rather than the rule. Omne
reason for differing expectations is that each set of negotiations is
different so that information a party acquires in previcus bargaining
rounds about an opponent's strike costs may be obsolete in later roumds.
External economic factors or intermal political eveants cculd create great
changes in the costs of a strike to one of the parties -—— changes that
are not fully appreciated by the other.

A gecond renrson for differing expéc:gg}ons is that each side has an
{incentive to misrepresent its true strike costs. If an opponent can be
lured into underestimating a party's strike costs, the opponent may
concede mora at the time the contract expires. If this strategy is.
successful, the contract zome will increase in gize, However, if a
party is "second guessed" by his opponent, the opponent may "discount"
the strike costs commmnicated to him; if he discounts them "too much"
or if the party was not trying to misrepresent his strike costs, the
opponent may actually underestimate the party's true strike costs. This
strategic behavior by either side is likely to lead to numerous instances
where the parties' strike expectatioms in negotiations are not ideatical.

A negative contract zome may exist at the time the ;ontrac: expires
1f the parties have differefit expectatiomns about the wage settlement from
a strike. Starting froﬁ a situation where the expectations are idemtical

(Vu - Wh = W), the contract zome equals:
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(1) cZ2 =Y e

: °ru$u PSm
4 Bé(o =1) + Vm(e =1)

If AW and AW represent the deviation of each party’'s expectations

from W and the lasé four terms in (11) equal Q, the contzact zone becomes:

(12) CZ = (W + 8 e mma(waAwu)e +Q

Tf the pariies’ expeccacions about the outcome from a strike are more
favorable than ¥, (AHé< 0 and AWu> 0), the contract zone will shrink relative
to (11)..2 Also note that the contract zome will increase in size if either
edda axpoces a gtrike settlemene to be less favorable thanm W.

In order for a nagative contract zone to exist at the time the contract
expiecs, the combined impact of the parties’ differing expectations must be

fﬁffigiﬁat co offsst tha effect of the other variables. Im particular, in

owdoe For CZ< 0, tan folloing econdition wast prevail: *}
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1If it does, then the differing éxpectations will produce a negative
contract zone and there will be a strike. This condition is one
interpretation that might be given to Hicks' statement that striﬁes are
"igtakes" made by the parties. Tho "mistakes" simply reflect the differing

eipectations of the parties about the likely cutcomes of a strike.

The Impact of Strike Pemalties

Our model suggests that most strikes occur because differing expectations
create a negative contract zonc that 6ffsets the positive zome created by |
strike costs. Strikes can be minimized by trying to reduce differences
in expectations through mediation or by increasing the size of tha comtract
zome so that for a given difference in expectations a negative zome will
be less likely. This result has important  implications for the evaluation
of public sector strike penalties.

As noted in Chapter I, mosg,sea:a public sector bargaining laws
include penalties against ugians and/or employees who strike. These

penalties are degigned to deter strikes by increasing the costs of a




e

sezilke to umicns or employees as well as by encouraging the unionms to
nake éoncesaions to avoid a strike. The legislators' implicit assumption
is that additional concessions will increase the size of the comtract
zone and thus prevent some strikes that would have occurred if there were
no penalties. According to our results, in some bargaining situatioms
vhere a pegative contract zone exists, this assumption will hold but in
other cases it will not. |

We can easily incorporate strike penalties into the framework
developed above if we assume that the penalty is a fixed dollar amount
thag will be imposed, with certainty on each day of the strike. This
agsumpticn abstracts from reality in two important respects. First, the
magnitude of the penalty incurred by striking an additional day in many
states is not independent of the length of time employees have already ;3>
boen out on strike. Courts frequently impose more costly pemalties if
the ctrile has been in progress for some time. Second, penalties are
not always enforced. With few exceptions, when employees make strike
decisicns, they know the strike is illegal but they-are uncertain about
the penalties that will be imposed for striking. While these two
abstraections affect the magnitude of the impact of pemalties, they will
pot ckange the direction of the impact of pemalties on strikes.

A pcoalty equal to E"x dollars per strike day imposed on each striking
caployea will effect a decrease in the strike lemngth wage settlement sot
thae the union would find preferable to accepting the employer's offer
and will also decrease the ;nion's last wage offer. Incorporating the

coct of the peaalty inco (2) and solving for Wlou as described earlier,

yieldgs . —
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-ruSu °rusu
(14) wiou = Wa + (Wh —-wa)e -Pu(l -e )

Siace the last term in (13) is positive; the last offaer of Fhe union
w111 decline when a penalty is imposed for - striking.

Assuming the employer does not medify his expectations because of the
penalty, the size of tha conmtract zome will increase becsuse of the lower
wmion offer. This means that the probabiliry of a strike also will decrease
gince some negative contract zomes thatc. previcusly were negative because of

differing expectations are now positive because the union is willing to

- make additicnal concegsions ta avoid a strike.

The conclusion that penalties will prevent some strikes depends on how

- they influence the employer's behavior. We have not made any assumption

about how each side forms its eipectatians about strike outcomes. However,
if the introduction of penalties causes the employer to expect a more
favorable outcome from a strike (a lower wage settlement or a shorter
strike), then some strike cutcomes that previously were not preferred over
conceding become more'attracfive Ehan cﬁncaéing. When this occurs, the

employer will be less generous in his last offer to prevent a. strike and
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the contract zome will shrink, thus offserting some portion of the
enlarged contract zome created by the impact of the penalties on the
wion's last offer. '

A second and more direct way in which an employer's response may
lessen the strike-reducing effect of a penalty is if the employer
benefits directly from the penalty. This occurs in New York where the
penalty of an additional day's pay for each strike: day is collected and
kept by the employer. Because such a penalty represents an employer
gain from a strike, he will decrease the last offer he is willing to
make to prevent a strike, which reduces the size of the contract zome.

Uging this model it i3 impossible to determine the net impac£ of a
penalty on the size of the comtract zome or the probability of a strike
where the employer directly benefits from the penalty. Whether the ié)
reduction of wlom is greater than, equal to, or less than the reductiom
in Wi.4 depends on the political gains the employer can achieve with the
penalty money and the differences between the parties' discount rates
and their expectations about the length of a strike.

Strikes may be more common if an employer's response to a penalty
reduces the size of the contract zome unless the penalty is so severe
that the union's last offer will typically fall below the preferred wage
gsettlement the employer would like (W;). Under these circumstances, the
union might always concede to w; to avoid a strike. Thus, even if penalties
made the employer less willing to compromise, strikes may be less frequent

because of the union's willingness to capitulﬁte.
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In addition to explaining when strikes might occur, the model
devaeloped above can also be used to apalyze the wage outcomes the parties
w411 reach under the threat of a strike. Assuming that a positive contract
zone exists when the contract expires, the parties will agree on a wage
somewhere in that zome. Although aach side would prefer any point in the
contract zome to 3 strike, each would like to capture 100 percemt of the
can:racg'without a gtrike. While we are not able ;o predict exactly how
the contract zome will be split, we can use the mean of che zone as our
estinate of the average outcoums. If the parties have identical expectations,
the mean of the comtract zoune relative to the expected wage from a strikae
is blased against the party with the greater strike costs. Bias in this
context refers to the mean of the comtract zoume relative to tha parties’
wage expectations from a strike. If the mean of the comtract zome lies
below (above) the wage expected from a strike, thea the contrac:t zomne
{s biased against the union (employer).

The impact of strike costs on the midpoint of the concract zome can
be seen from examining the equations (7) and (8) which estimate the
parties' last offers of the parties. If the parties have identical
expectations, the last offer of the party whose strike costs are greatest

w11l be farthest from W and the midpoint of the contract zome will be

biased against thac party. Since strike penalties lower the final offer

of the union and may also lower the employer's offer, the midpoint of
the contract will be lower in jurisdicticms where strike penalties are
imposed. Thus, regardless of the impact of penalties omn strikes, average

settlements will be lower in jurisdictioms where there are penalties.
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Chapter IV

Footaotes

1. This analysis draws heavily from Henry S. Farber and HarTy C.
Zatz, "Interest Arbitration, Outcomes and the Incentive to 3argaia,"”

33 Industzial and Labor Relations Review (October, 1979): 355-63, and

Henry S. Farber, "An Analysis o £ Hicks' Theory of Industrial Disputes,”
presented at the Annual Meeting of the American Economic Associatiom,

Denver, 1980.

2. In this analysis we have concentrated on how differences in
expectations about the wage outcome from a strike affects the size of
the contract zome. Differences in expectations about the duratiom of a
strike will also influence the last offers of the parties and the size of
the contract zone. If strikes are costly to both sides, the last offer
of the union (employer) will decrease (Increase) as the expected length
of a strike increases. The possible impact of strike penalzies on Sm

is discussed later in this chapter.
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Chapter V

Public Sector Strikes im Vew York

Public employees in the state of New York are among the most organized
4n the 50 states. Table 1 shows what percent of public employees belong to
inions or employee organizations in the different levels of goverument. In:
state govermment, about 58 percent of all fulltime employees belong to union
or employee associations and at the local level the figure is about 76 percent

For those covered by contractual agreement, the percentage is even
higher.l In 1977, 74 percent of fulltime state employees and 69 percent of
fulltime local government employees were covered by contractual agreemené.z
In 1977, the total number of these employees, 750, 993, were located in 1043
government units and 3138 bargaining uni:s.3 New York City employment
dominatzs these figures but contractual coverage and union membership

percentages decline only slightly vhen it is removed from the totals.

Given the amount of public sector bargaining in the state, public employee

gtrikes have been relatively infrequent. According to statistics provided by
New York's PERB, there were a total of 234 public employee strikes from 1967~
1978. Table 2 shows the annual oumber of strikes for different levels of

government and functional area. Almost half the strikes in the state have

been by education employees. While the total number of public employee strikes

represented 5 perceat of all public sector strikes in the nation in this
period, a disproportiocnate share of the bargaining also occurred in New York.
The 3,138 bargaining units in the state {0 1977 represented over 10 percent

of all the reported public sector bargaining units in :he—nacion.A

o Rt el

1o gm——— ——
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Table V-1

Employment (Fulltime), Extent of Unlonization and

Contractual Coverage, New York State Public Employees, 1977

Function

State

Bighways
Public welfare
Bospitals
Police

Local

Education
Highways
Police

Fire’

Public welfare

Government Level

State

* Counties

a.

Townships and
mmicipalities

School districts

Employmenc and Unionization

ggglozgenta

188,273

15,999
2,463
67,750
4,696

674,268

285,861
27,726
53,222
19,690
46,139

X of all Employees
Covered By Contract

Unionization (%)

Contractual Coverage

57.9
e\

-

M.l
75.3
79.6

76.1

80.2
50.5
84.2
89.4
54.4

Z of Employers With
At Least One 3argainiag Unit

74.43
66.45

72.60
66.25

100.0

93.0

21.77

86.7

Employment by function does not add up tc total employment at each

government level because some functions are omitted.

Source: U.S. Bureau of the Census, Labor—ﬁanagemént Relations in State and

Local Governments, 1977, Tables 2-4.
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Table V-2
Sucaucy of Hew York Store Public Fmplgyen
Strikos by Year ond function, 1962-1970
Swate Educ. Educ. Fico- ’ lighway & Public Others/
Yaav tav'e Jeachera Nongeachors Pollca fighters Sanltatlon lluspltalo Uelfare - Uncectaln Yotal
1967-08 4 ? 2 3 ) B - ! ) 28
1969 - ) A | 2 - 1 o | .7 . 3 1
1970 2 20 - ' - ) - - s 3
N ) " - ) ' 1 - ! 2 1
w2 4 1) i ] A 2 - - ) 27
1913 - 7 2 ' 2 1 ! 2 ' 1 1)
1914 S ) ) ' ' - N 4 Y]
1975 & Y - 2 - ) 1 - s ¥
1976 _— 7 . { - - -~ \ - 4 ’ 1)
1977 - 3 6. ) - - - - ) 16
1978 - 4 4 - - 2 - - ? 1
Tatal " . 101 20 | H 0 3 b kl' 234

Soucces  Dats provided by N.Y. PERD.

€6
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Figure 1 shows the distributiom of strikes in New York State for 1967-
1978 by strike length. Most strikes are relatively short. The mean length
wvas 5.4 days, the median length strike was 3 days, and 31 percent of the

strikes lasted one day or less.

The Taylor Law

The Taylor Law, which was passed ia 1967, was one of the early publiz
sector bargaining laws in the nation. In place of the strict strike prohibitlon
of the Condon-Wadlin Act, it provided a comprehensive framework for collective
bargaining, specifying represeantation, strike suybstitutes, strike prohibitions
and pemalties. ‘

The Taylor Law was heavily influenced by the recommendations of the
Governor's Committee on Public Employee Relations chaired by Professor George -
Taylor.s This committee recommended that the Condon-Waldin Act be replaced
with a lav providing for employee representation and bargaining rights, the
outlawing of strikes, sanctions for violators of this prohibition, mediatiom
and factfinding and a PERB to help resolve bargaining impassea.6

The Taylor Law reflected many of the Committee's recommendations.
.Mediacion and factfinding were adop:ea as the methods of resolving disputes,
gtrikes wege prohibited and specific penalties established for violation of
the strike prohibitions. The penalties included the loss of dues check-off
for up to 18 months and limitations on court-imposed fines levied agailnst
employee organizations for criminal contempt. The original law set a maximum
contempt fine: the lesser amnu;: oé'Sl0,000 per day or cne week of uniocm

ducs. The mwinimm finc wag a §i,006 for each day of concempt. In additionm
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Figure V-1

Freguency of Strikes in New Yotk bv

Strike Length, 1967 - 1978

Y N e SV il

Source:

T T T T

10 15 20 ° 25 30 35
- Stike Gemgth (Days)
Constructed from data cbtained froam New York's

40

PERB.

43



School Yeer

1970-T1
197L-T2
1972-73
1973-T4
1974=75
1975-76
1976-T7
1977-T8

Average
1970-79

Source:
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Table v-3
Strixes by Teachers ia

Yew York, 197¢-1978

Number of Strikes

9

12
12
5
7

17
4
6

9.0

Mean Langth (Days)

3.4
3.9
8.2
16.4
6.1
10.6
9.3

13.5

8.1

Constructad Srem data provided by N.Y. PERB

Median Length

(Days)

2
3.5
6.0

4.0
6.0
9.0
7.5

6.0

7.0

————
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to these dispute resolutiom procedures, the Act permitted local government
to establish mini-PERBs to oversee thelr public employee relatiocms if
their ordinances and administration were "substantially equivalent” to
adminiskerina
the Taylor Law. The implications of this arrangement for eSSy
penalties are discussed below. Key changes in the strike pemalty and
strike substitute provisions of the Act were made in 1969, 1974 and 1978.
In 1969, four changes were made which increased the penalties against
striking employees and the unions that represent them. The changes were
the result of both the 1969 report of the Governmor's Committee on Fublic
Employee Relations and of concerm over a possible strike by state govermment
7 .
employees.
The two changes influenced by the Governor's Committee were eliminacion
of the l8~month limit on suspension of the dues check—off so that tha courts

or the PERB could set any period it deemed propez; and elimination of the

$10,000 maximm fine for criminal contempt because it might not be an affective

strike deterrent for a large union.
The other two changes established penalties for striking employees

rather than their unions. Under ome of these, employees found to have

.participated in a strike would be placed om probaticn for a periocd of one

year. It therefore eliminated the job securiry and other benefits enjoyed
by striking employees who were noaprobationary employees prior to the
strike. The second employee penalty was the "2 for 17 penalty. It
specified that an employee would lose two days pay for each day he/she is

on strika. This pemalty is collacted and kept by the employer who is stTuck.
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These employee pemalties were prompted by a threatened job action by
the state Civil Service Exployee Association (CSEA) {n February of 1969.
Aftar-the PTRB had enjoived continued negotiatioms to allow for resoltuion
of several questions on unit determination, the state had broken off
negotiations. When the Civil Service Employee Assoclation threatened a
job action unless the state recurned to the bargaining table, the state
quickly ameaded the law to strengthen employee and union pemaltles.’

In 1974, the law was further amended to provide for compulsory
arbitration of police and fire disputes in commmities outside of Yew York
City, a change pattermed after legislation in other states. The last
amendment in 1978 reversed a 1969 amendment: exployees found in vioiﬁtion

of the strike prohibitionm were no longer returned to probaticnary status.

The Strike Penalties and Their Adminigtration

The Taylor Law defines a strike as "any scrike or other concerted
stoppage of work or slowdown by public employee."s Strikes are prohibited
in Section 210 (i), which reads, "No public employee or employee organization
shall engage in a strike, and no public employee or employee organization
shall causeyinstigate, encourage or condone a s:rika."9 Public employers
are similarly prohibited from autyorizing, approving, condoning or comsenting
to a strike. FPmployee organizations seeking recognition or certification
mﬁst affirm that they do not assert the right to stIike or impose an
obligation to couduct, assist, or participate in a strike.lo
The chief executive officer of the. goveroment allegedly struck is
amghorizod to determine whether a strike bas occurred and to notify the

uugsloyees. The statute presumes that an employee absent frem work without
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permission during a strike engaged in the strike. 4n employee may file
written objections to this judgment. The officer may them either (1) sustaia
the objections, or (2) if he detergines that a question of fact is involved,
mnsc'appoinc a hearing officer to d;cide the question. If the chie£
executive officer sustains the objecticns, or if the hearing officer determines
that the employee did not violate the strike provigion, penalties cease and
previous penalties are refunded.ll
When a strike occurs or is :hreatened the chief execu:ive officer of
the gcvernment must also notify the chief legal officer of the governmen:
wmit and the PERB. The chief legal officer or ?EZR3 must then ingtiruce PERB
proceedings to determine whether an employee oxganization has violated the
law. The PERB must consider whether the employee organizatiom called the
atrike or tried to prevent it, and whether the employee organizaticn made
good faith efforts to terminate it.lz
Under the statute, public employees in violation of the strike
provision "may be subject to removal or other diseiplinary action provided
by law for misconduct.” Employees may also suffer payroll deductions equal
co twice their daily rate of pay for every day they were om strika.l3
The lav does not appear to offar much discretion in the administration
of the penalties, but there are at least two vays an employer might avoid
{mposing the "2 for 1" pemalty. Pizst, he could simply deny a strike had
occurred. Since tha law does not give either PERB or the Courts authority
:5 forece the employer to impose the penalty, this step would effectively
aliminate it. There is a provision in the law that allows taxpayers to sue
an employer who fails to impose the penalty.lé. No imstance of such a suit
ha; been found, but its mere ansibility may have encouraged otherwise

reluctanc employers to enforce the penalry. The penalty can also be avoided
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through the hearing process; an employer's testimony could contribute o a
finding that the employee did not participate ic the strika.

The loss of dues check-off is usually administered by PERB, rather
than employers.ls In fixing the duration of the forfeiture, PERB is required
to consider all the relevant facts and circumstances, including but not
limited to: (i) the extenmt of any willful defiance of the strike prohibitiom;
(11) the impact of the strike on the public health safety, and welfare of
the community; and, (iii) the financial resources of the employee organizacicn.
The board may also comsider the following: (i) the refusal of the employee
organization or the appropriate public employer to submit to the mediatiom
and factfinding procedures; and, (ii) whether, the public employer engaged
in acts of extreme provocation that detract from the responsibility of the ;;>
employee organization for the strike. In determining the financial resources
of the employee organizatiom, the board shall comsider both the income and
the aasets of such employee~otganizatian.l6

Most of thase criteria are self-explanatory. ' One however, extreme

provocation by the employer, deserves additional comment. 1If the uniom

_ proves extreme provocation, it is used only as a mitigating factor by the

Board in determining the length of the check-off period. It does not
constitute a legal justification for the strike nor does it bave any effect
on the employer-administered "2 for 1" pemalty.
If the union makes the extreme provocation defense, the PERB is placed
in a potentially semsitive position because it must conduct the hearing to
datermine the organization's ggspogsibili;y f&flthe strike and apply any
penalties. In the case of an extremé provecation defemse, the Board can
thos find itself in the position of defending the employer against these —

charges.
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This responsibility is not consistent with the other primary functions
of the Board, namely ::-:::s a neutral agency to administer the laws, *0
direct the state's media:ion ef‘orts and ", :nsure that the parties negotiate
in good faith. Where a charge of extreme pravocation {3 at issue, the
Board's conflicting roles may well cause the employer and the employee
organization to lack total confidence in the Board mediation efforts. To
resolve this problem, the Board has made an administrative change in the
hearing procedure for an extreme: provocation defemse. Instead of the Board,
4t i3 pow the employer which must defend itself against the union charge.

While there i3 no gemeral procedure to deternine extreme provocaticm,
the Board has ruled that the following exployer activities constifute extreme
provocation: requiring that employees work on a previcusly scheduled holiday,
ealkding coucessiona during negotiatim, and subsequently withdrawing them,
and refusing to explain a bargaining posi:ian Usually the PERB decisicn
i{n thegse cases i3 based ou a review of the total conduct of the employer,
a reviev standard similar to that used to evaluate good faith barga.ining.u
A finding thst an employer bargained in bad faith, however, does not

pecessarily establish that there vas extreme provocation. Separate nonstrike

.remedies for employer bad faith bargaining are provided in the Taylor Law.

The Court is imvolved in a strike vhen the employer petitioms it to
enjoin the strike. The law provides that the chief legal officer "shall

nl8 Non—-compliance

forthwith apply to the supreme court for an injunction.
by striking employees is subject to tke judiciary law vhich states in part
thar punishment for 4 contempt is a fine not exceeding $250 or imprisonment
sot exceeding 30 days, or both. ®illful discbedience or resistance to a

lawful court mandate by a'union is punishable by a fine to be determined by

the coutt.19



Judges are free to base contempt penalties on the extent of willful 4)
defiance of the court order, the impact of the strike on the public and v,
the mnions' resources. In addition to these pemaltles, courts in mini-PERB
jurisdictiona may impose the dues check—off penmalty for contempt.

Finally, the law requires the chief executive officer to report to PERB .
in writing within 60 days following terminatZiom of a- strike. The report
gust be made public and must contain the following information: "(a) the
circumstances surrounding the commencement of tke strike, (b) the efforts
used to terminate the strike, (c) the names of those public employees vhom
the public officer or body had reason to believe were responsible for causiag,
instigating, or emcouraging the strike and (d) related to the varying degrees
of individual resvomsibility, the sanctions imposed or proceedings pending

against each such individual public employee.“zo . e

Penalties in Mini-PERB Jurisdictions

Under the Taylor law, a local govermment can establish a labor relatiouns

board to administer public employee labor relatioms 1ia the local jurisdiction.21

New York City and thirteen other jurisdictioms have such boarda,22 but only
two or three outside of New York City have been very active. The Taylor Law
requires that the state PERB approve the ordinance establishing a local board
except for New York City's. To be approved, the ordinance must be
“gubstantially equivalent” to the state PERB provisions.23
_ - Section 212 of the Taylor Law also gave New York City the optiom to
eastablish its own ordinance. While it a1§o ha_sf to be "substantially ' L
equivalent” to the state~provisions;4thefe was no requirement that PERB

gnko this determination before the implementation of a local law. Imstead,

/
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following adoption and implementation of z New York City plan, the Board

could seek a court ruling declaring that the citj.plénjéns'noc "substantially
equivalent™ to the State's. In 1967, New Yotk City did pass its own ordinance
and established the Board of Collective Bargaining and the Office of Collective

Bargaining (OCB) to adminis:ar'it.za' This ordinance covers all public

employees of the City of New York.25

The Board of Collective Ba;:'gaining is a seven—member tripartite body
that administers the city ordinance. Its chairman is ome of the neutral
members and also directs the Office of Collective Bargaining which administers
the ordinance on a day-to—day basis. In its treatment of dispute settlement,
the New York City Collective Bargaining Law (NYCCBL) differs from the
Taylor Law in several important respects. The first difference was raised
by the 1969 Taylor Law amendments which directed the City to submit a plan
to establish a final step in the dispute resolution procedures. Instead of
following Taylor lLaw provisions for legislative actiom as the final step, the
City of New York chose to amend the NYCCBEL in 1972 to provide for compulsory
arbitration to resolve interest disputea.26 The impact of this procedure
on strikes in New York City is evaluated later inm the chap:er.-
. With reference to strikes, the second major difference between NYCCBL
and the Taylor Law is the mechanism used to enforce the dues check-off
penalty. Striking unions under PERB jurisdiction lose tbeir dues check-off
as a result of an administrative decision by the PERB. This penalty can
only be imposed by PERB and is4}ndependent of any court proceedings against
the union for contempt. Unions rep;esen:ing eﬁ@loyeea under the jurisdiction
of a mini-PERB may have the'dues checﬁroff’panalty imposed by either the

mini-PF¥RB or a court. In these jurisdictions, a court may impose the dues
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check-off after determining that the union bas violated a back-to=-work order.
The mini-PERB nay also. impose the dues check-off after it holds a hearing
aimilar to the PERB hearing. In four of the.thirteen nini-PERB'S outside

of New York City, the local. jurisdictions have decided not to exercise this
option when a court has imposed the dues check—-off penalty in contempt
proceedings. By approving these local ordinances, the PFRB has in effect
ruled that these restrictions on local board action meet the "substantial
equivalent"” test of the Taylor Law.

Onions. under OCB jurisdiction are subject to a different mechanism for
enforcing the dues check-off penalty. The Board of Collective Bargaining
does not have the authority under the NYCCBL to impose pemalties against
striking unions or employees. Under OCB jurisdiction, therefore, ocmly the
court can impose the dues check—off as punishment for contempt.

Two legal questions have recently been raised about the differences
in the administration of the dues check-off under PERB and mini-PERB
jurisdictions. In 1977, the Buffalo Teachers Pederation challenged the

administration of the check—off penalty.27

The union, which had struck

for 13 days, asked the district court to enjoin PERB from enforcing the

anes check-off pemalty because its enforcement violated the equal protection
elause of the U.S. Comstitution. The uniocn argued that because it happened
to §e~under PERB jurisdiction, a dues check-off pemalty would certainly be
imposed; had it been under the jurisdiction of a mini-PERB, however, it was
unlikely that a penalty would be imposed. Judge Frankel ruled that since
the different administrative ﬁ;ocedures d1d not bear a ratiomal relation to

a legitimate state interest, there was a likely violation of the Comstitutiou.

As the Judge noted:
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They have demonstrated neither a rational basis for treating

the two groups of unioms unequally nor any legislative purpose

which could con;aivahly be fu:thered by such treatment. The only

difference between the unions subject to PERB's jurisdiction and

those within the province of the courts is the accident of whether

they operate under a govermmental unit which has opted for local

control under Section 212 of the Act. The differeace is utterly

fortuitous, and camnot justify in any remotely rational sense the

result that the unions finding themselves willy aoilly under PER3's

control suffer more severe punishment for engaging in prohibited

work stoppages than do thosa unions umder local con:tol.28

In 1977 another suit was brought against the Board by the Civil Service
Employea Asscciation (CSEA) before a different Federal District Court Judge.29
As 1n the Buffalo case, the plaintiffs contended that the Taylor Law violated
the equal protectionm clause of the constitution. In this case, Judge Goettel
denied the request for a temp&fary restraining order because he found a
rational relaticnship between the different treatments of the penalty and a

legitimate state purpose. Judge Goettel attributed Prankel's decision to

- {ncorrect factual findings which he saw a2 a result of deficient preseatatiom

by the scaca.3°

In the Buffalo decision, it was apparent that Judge Frankel understoed
Section 212 to require that the dues check-off ounly be imposed in nini-PERB
jurisdictions through criminal contempt proceedings. Outside of New York
City, however, mini-PERBs can and have imposed dues check—off penalties
through administrative proceedings similar to the PERB's. The record before

Judge Goettel showed that through November, 1977, there were ten stoppages
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in mini-éERB jurisdictions outside ¥ew York Ciry. In three of these strikes,
check-off suspensions were imposed by mini-PERBs. Of the remaiﬁing seven,
three were by nonunion employees and ome was a wildeat strike where the
penalty would oot have been imposed under state jurisdiction. Thus, the
dues check-off penalty was imposed by mini-PERBs in half of all possible
instances. The percentage of strikes where a penalty might have been imposed
bu€7;§: 13 higher in mini-PERB than in state jurisdictions but the difference
13 oot overwhelming. Considering these facts and the standard of a oinimal
rational relationship between the adﬁinistra:ive procedures and a legitimate
state purpose, Goettel stated that:
The scheme, them, 13 not one in which only courts may

impose the penalty on unions under mini-PERB jurisdiction.

The nmin{-PEBBs, just like the PERB, have the primary

responsibility to take actiom to enforce the pemalty; only

when a court has already determined the issue ig a aini-

PERB precluded from taking such actlom. The distinction

between the procedures seems to be ome without effective

legal difference. Moreover, whatever differemnce does

exiast i3 clearly raticmally related to a legitimate state

puzpose.sl

After Goettel, Frankel reconsidered his decision in the Buffalo case
and decided to defer the comstitutional issue until the state courts could
address the question of substantial equivalence. Frankel left the court
shortly thereafter, and the case was remanded to Judge Cannellas fof trial.
In the spring of 1981 Judge Cammelle dismissed the Buffalo Teacher's

Pederation dispu:e.jz

\_//
"4
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These federal district court decisions dealt only with the
conscitutionality of differing dues check—-off procedures. A sacond and
related question is whether these differemces meet the "substantial
equivalence" test required by the Taylor Law. PERB has already determined
that the existing mini-PERBs (outside of New York City) are "substantially
equivalent" to the Taylor Law. Since all of these mini-PPRBs have the
authority to impose the dues check-off pemalty without going through the .
courts, it seems unlikely their procedures would be found to differ
significantly from the PERB procedures.

The state courts have not decided whether the New York City provisions
are "substantially equivalent” to the Taylor Law. The Taylor Law aséumas
chat it is umtil a court judgment finds otherwise. IZ such a judgment were
sought by the PERB, it 13 difficult to predict tha outcoma since, unlike
PERB and the other 13 mini-PFRBe, the Board of Collective Bargaining does
not have the authority to impose the dues check—off. In 1977, che PERB-
threatened to seck sgch a declaratory judgment, but at the time of :his
wrizing it had not formally challenged the City ordinance in state court.

The strike recogrd and dues check-off penalty record differs substantially
under OCB from the same record under PERB or the other thirteen mini-PERBs.
As noted above, dues check—off penalties have been imposed in three of the
aix strikes in min{-PERBs where the union was responsible for the stoppage.
The percentage is much higher in atrikes under PERB jurisdiction. Sinmce
the pagssage of the Taylor lLaw in 1967 through 1979, 19 strikes have occurzed
ynder OCB jurisdictian.33 while ﬁine wvere wildcat strikes wvhere the union
vnﬁld not have been held respSnsiﬁle@ acne of the remaining strikes had the

dues check-off imposed by a court.34
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If only this evidence 1s considered, the New York City procedure has
insulated unions under OCB jurisdictionm from the check-off pemalty. This
history is in sharp contract to the treatment of unions not under 0C3
jurisdiction, such as New York City employees of the school board and the
trangit a.ut;harity.as In 1967, 1968 and 1975 when the American Federation
of Teachers struck the City school system, PERB imposed a check=off
 guspeusion for each strika.36 The PERB has not yet reached a penally
decision foc the 1980 trausit strike, but it seems doubtful that-cthe Trans-
port Workers Unionm will escape without losing its check-off.

1f the City's check—off penalty were not found substantially equivalent
to the Tayler law, and the Board of Collective Bargaining has to assume
responsibility for this penalty, labor relations might suffer undesirable
effects. The Board of Collective 3argaining includes two labor members who )
could then be participating iz penalizing their own constitutency. This -
could seriously undermine the parties' confidence in the Board's operation.37

A problem of equal importance is that Board members frequently involved
in mediation would also decide the penalty for unious invo).ved in the
mediation.ss These two roles are oot compatible because the parties' trust
 in the mediator may be undermined if the parties kmow the mediator will also
decide the penal:y. This distrust can extend also to the employer. If the
union raised the defeuse of extreme provecation, the city would oot view
the Board as unbiased because of its mediation role in the negotiations.

The state PERB is able to minimize most of these problems because their large
gtaff allows them to insulate the Board from the day to day mediation
activities. The smaller OCB s_taff.cl'oes n;:.:t pe;:.ﬁl:l.: this solutdion.

The New York City e:perience-doés 41lustrate that the administrative

mechapism for levying penalties is as importamt as the actual penalties -
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when calculating the expected costs of violating the prohibitieon. Whether
the dues check—off penalty deters strikes is a separate question analyzed
later in this chapter. IC is clear, however, that most unions undér oc3
jurisdiction probably assume that the chance of losing a dues check—off

in a strike is small. On the other hand, if past behavior by PERB i3 a
good predictor, unions under PERB jurisdictions should expect the penalcy

to be imposed.

The Enforcement of Strike Penalties in New York

in this section, the affeetiveness of the penalties and substitutes in
preventing or shortemning strikes will be evaluataed. The evaluation i; based
on interviews with labor, management and neutral :epresen:atives.4on the
gerike data anﬁ on the use of penalties. The issues evaluated here are as
follows: '

1. What has been the experience with the "2 for 1" pecalry, the

dues check-off penmalty, court injuncticns and probationary
status of striking employees?

2. Have the penmalties been imposed ia most strikes?

3. What has been the impact of the penalties on the number of

stzikes in the state?

Table 4 sumarizes uopublished data paintained by PERB on the use of
strike penalties each year from 1967 to 1978.39  several limitarions and
pecularities of these data deserve mention. Pirsc, the "2 for 17 penal:y.
was not included in the legislation until 1969 so the fourth column is aoC
relevant prior to 1969. Second, PERB data is usually available on whether
or not the "2 for 1" was.inpo;;d fgr'strikes sigce 1969. These data are

based on PERB inquiries of the parties after a strika is settled. There are

SO
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1967

" 1968

1969

1870

1971

1972

1973

1974

1975

Number of
Strikes

Table V=4

Sxperience With Strike Penalties

in

New Ycrk, 1867-1978

Number of Wild-
cat Strikes

Dues Y
Checkof£??

2

2s

32

22

27

15

16

33

1

l-yes
l-no

13-yes
l-extreme prov.
l-ct. overruled
2-wildcat

8-no

4-wildcat
S-yes
3-no

7-wildcats
l-extreme prov.
22-yes '
2-no

3-wildecat
l3-yes
4-n0
2-INA

9-wildecat
15-yes
2-INA
l-no

l-wildeat
T-yes
7-n0

Y=wildcat
leextreme prov.
10-yes

l-no

l-wildcat
23-yes
9~no

Contempt
2 for 1 Penalties
NA l-yes

l-no
NA g-yes

19-no
S-yes il-yes
7-no 1Z-no
17-yes 6~yes
1ll-no 26-no
u-INA
16~yes l-yes
2-no 2-1NA
U=INA 19-no
19-yes 7=-yes
Ueno 1%-no
Y= INA 1-INA
7-yes 3-yas
l-no
7-INA
12-yes 3-yes
Y4-no 13-no
26=yes g-yes
7-ro0 2%-no
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Table V=4
(Continued)
Number of Number of Wild- Dues " Contempt
Strikes cat Strikes Checkof£™” 2 for 1 Penalties
1976 16 0 l-axtreme prov., no lS-yes 8-yes
li4-yes (includes 1 l-no (court 8-no
case in litiga- overturned)
tion)
l-no
1977 17 1 l-wildcat 15-yes 3-yes
15-yes 2-no l-pending
l-in process 13-no
1978 18 4 U-wildcat. 17-yes 3-yes
6-in procass l-no l-pending
6-yes 14=po
l-n0 )
1-RLA
Notes: NA: not applicable

INA: information not available

a.

The oumber opposite "yes" in this columm reports the aumber of strikes
during the year in which the checkoif was imposed. In the remaining
gtrikas the checkoff was not imposed. We have tried to determine the
specific reason for the failure to impose the checkoff in some strikes
each year. These reasons are also shown in this column.

Ia ome strike in 1978 the checkoff was not imposed because it was
detarmined that the employees were under the jurisdiction of the
Railway Labor Act and were not subject to the checkoff penalty.

Source: Constructed from data provided by N.Y. PERB.
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some strikes since 1969 where there was no information available on whether
- the pemalty was imposed. According to PERB's research staff, in most cases
where data on the pemalty is missing, it is because tne employer aud/or the
union refused to amswer PERB's inquiry. Since the law requires employers
to impose the pemalty, we have. interpreted this refusal to mean that the
penalty was not imposea.
Third, no mention of the probaticmary status of striking employees is
ipcluded in the Table. Until the 1978 amendment eliminated this penalty, -
all employees who participated in strikes were probationary employees for
a one-year period. Data were not available om how many of these probationary
employees lost their joba or were otherwisé adversely affected by this pemalty.
¥eutral agency persommel, labor and management officials agreed, however,
that relatively few individuals were tangibly affected by the penalty.
Although few employers took advantage of this pemalty, the job insecurity i
created by this pemalty cannot be understated. For example, tenured teachers
who participated im a strike could face nonrenewal without the elaborate
procedure normally required to carry out nonrenewal for a tenured teacher.
0f the 236 strikes from 1967-1978, a dues check-off penalty was imposed
144 times or in 61 percent of all strikes. In the 92 strikes where the union
was uot so penalized, 36 of the strikes were found to be wildcat strikes
where the union was not responsible, in four strikes a penalty was unot imposed
because of extreme provocation by the employer, in two, the penalty was
overturned in court, and in seven, the penalty charge had not been resolved
at the time of this study. . .. Y
There remain only 37 strikes yﬁere ;—pen;i;y might have been imposed

under the law but was wot. These 37 gtrikes were relatively short. Im 22,

of this group, the strike lasted two or fewer days.
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And the 15 strikes lasting three or more days, gix were under OC3B
jurisdiction se that tis penalty could only be imposed by the courts in a
contempt proceeding.

.‘réble 5 shows the length of the dues check—off pemalties wvhich were
imposed. A stromg, positive relationship is shown between strike length
and the length of the dues check-off penalty. This correspouds to one
legislative criteria vhich i3 to be used by PERB in determining the severity
of the pemnalty.

In addition to this relaticanship, several cther factors affect the
adminiscration of the pemalty. A PERB spokasman stated that pemalty severity
varies by the occupation of the strikers and by their previous strike zecord.
Police and firefighters have thus received lomger check-off suspensions than
teachers. - In four of the five ome-day strikes by police or fircfighters, a
penalty of six months or moTe vas imposed. In ten of the 15 ome—day strikes
by t:eacher’? however, a penalty .of three moanths or less wa3 imposed.

A second strike by a union has also led to a more severelpenalty. In
the Lakeland Central School District, a four—day strike in 1968 resulted in
a two-gonth suspension, a seven day strike in 1970 in a month's suspension

and a 42—day strike in 1977 in an indefinite suspension of at least 27 wzomths.

while the latter vas partially a function of the length of the strike, the

face that it was the third strike in 10 years vas also important. A comparison
betveen this penalty and that imposed for the Lavittown teachers' strike
supports this interpretation. In Levittown, a l5-month suspension was imposed
for a 34—day strike in 1978. The length of these two atrikes was oot very

different, but the Levittown teachers were striking for the first time.



Table V-§

Length of Dues Checkoff Suspension

by Strike Length

Strike
Length Penalty (Months)
(Days) <3 3 W 5 6 7 8 9 10 1 12 >12 Indef, Total
<) 1 1 2
1 13 " 9 1 27
2 u 3 5 1 Y 14
3 L 2 y 4 4 2 1 17
4 1 1 1 1 3 1 8
5 2 s 1 1 1 2 1 13
6 Y "
7 1 1 2 PY 2 9
8 3 2 3 1 1 10
9 1 1 1 3
10 2 1 1 y
11 1 3 ]
12 1 1 1 3
13 2 1 3

911
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Table V-5
(Continued)

Strike '

Length Penalty (Months)

(pays) <3 3 y 5 6 7 8 ) 10 11 12 >12 Indef.  Total
1 2 ] 1 4
15 1l 1l
16 ‘ l 0
v | . 1 1
10 0
19 2 2
20 : 1 1

>21 1 1 4 2 1 9

Total 3 22 13 7 37 L] 1 11 7 6 22 6 1 }39

Source: constructed from data provided by N.Y. PERB.

L1
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Table 6 summarizes the experience with the fine of two days pay for R
each strike day. Since this pemalty became part of the law in 1969, it
was collected by_employers in 149 of a total of 208 strikes. In 40 strikes
or slightly lessvthsn 20 percent of ;ll sgrikas, the penalty was not collected
and in 19 cases, the PERB was unable to determine i{f the penalty was imposed.
Assuming that the pemalty was unot imposed in these 19 strikes the enforcement
probability was about .7.
In cas;s where the "2 for 1" pemalty was not imposed, the strike was
usually very short and the employer was willing to.forego the penalty as
part of the settlement. Almost 70 percent of strikes vhere no "2 for 1"
penalcy was imposed, lasted two or fewer days. The other noteworthy
characteristics of these strikes is that half of them were wildcat strikes
and fully 80 percent were either wildcat strikes or strikes of two days or
less. _ o’
While the law does not allow any exceptions from this penalty, many
employers did not fulfill their legal respohsibili:y to impose it. This
may be undesirable from the legal view but may be appropriate from a labor
relaticns perspective. Imposing the penalty in all wildcat or short strikes

may, by umnecessarily limiting employer flexibility, prolong the strike or

* ereate an unhealthy labor relatioms climate.

This is not to suggest that flexibility should be explicitly built
into the statute or that wildcat strikes should be exempted. Such
flaxibility might lead to too much bargaining over the pemalty and completely
undermine its effectiveness. If it is effective, it is partially because
unions and employees expect it to Be'impoqed if they strike.

Court-imposed pemalties are less coumon in New York than other pemalties.

Centempt fines were imposeﬁ in aniy 20 percent of the strikas.bo A summary
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Table .V -6

Summary of the Experience with the

2 for 1 Wage Penalty Against

Strixing Emplovnes

Number of strikes, 1969-1978 . 208

Number of times the 2 for 1
was imposed according to
the employer. 149

Number of times the 2 for 1
was not imposed according
to the employer. 40

Strikes where it is noc.

known-if the 2 for 1 ---
was imposed. 19

Source: Constructed from data providad by N.Y. PERS.
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was made of sereral tables from Douglas' study on the labor injunction in
the public sector in New York State and is shown in Table 7. Frem 1969 to
1978, injunctinns were issued in 50 percemt of the strikes and contempt
wvas adjudged in about 37 percent of them. Ia cases where contempt was
found, fines were imposed in all the fifty cases in this group: indivicual
fines were set in 37 and jail sentences in 23 cases. Fines were usually
then imposed when unions were found in contempt, still, in half the strikes

no injunction was issued.

The Impact of the Taylor Law Penmalties on Strikes

Ideally an evaluation of the Taylor Law's impact on strikes should
either compare Bew York's experience under the Taylor Law with the experience
of other states, or the experience in New York for a time period before and
after the Taylor Law. In this éhaptet, both comparisons are made using
aggregate strike data for New York and other jurisdictions. More elaborate
statistical comparisons of New York's experience with that of other states
is reported in Chapter X. Regardless of the comparison group, it is very
difficult to determine how any particulaf penalties in the law influenced
atrike activity. At a given point in time, all strikes are potentially subject
to all of the Lav's penalties so that crosg-sectional data do not allow
analysis of one particular pemalty. Therefore, this issue has been studied
through our interviews in the state, the enforcement data described above,
andlan evaluation of the severity of each penalty.

The number of strikes in New York and the nation since 1958 was
preseated in Chapter II. This data can be used to evaluate how the Taylor
Law énd its 1969 amendments af%ec;édwthe aumter of strikes. To do so, the

ambiel number of public sector strikes in New York from 19:3-~1978 was regresse.
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Table V-7

The Use of Court Injunctions Against

Public Employee Strikes in New York, 1967-78

Work stoppages
Injunctions issued
Contempt adjudged ‘
Contempt fines against:
in;ividua1s -
unions -

Jail sentences _ .

Source: Joel M. Douglas, “The Labor Injunction:

Number
272
136

50
37

50
- 23

Percent of '
Stoppings

100%
50
18.38

13.6
18.38
8.46

Enjoining Public Sector

strikes in New York" 31 Labor Law Jourmal (Jume, 1980): 340-352,

Tables 2 and 3.
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on the comparabl: mmber for the other 49 states, a linear time-trend wariable,

LN g

and on a dummy variable corresponding to the passage of Lhe Taylor Law. In
one regression this variable assumed a value of "1" for each year since 1966;
in a second, it issumed a value of "1" for the period after 1968. Each
equation was estimated using ordinary least sﬁnarea and a two-stage Cochrame-
Orcutt procedure to correct for first order autocorrelation. The estimates
from these procedures are shown in Table 8. '
The estimates show that the number of stfikes in New York declined
after 1967 compared to strikes in the rest of the nation. The negative sign
on the post-1966 dummy in the second columm is statistically insignificant
at the .05 level. The coefficient on the post-1968 dummy for the harsher
1969 penalties, however, is statistically significant. The post-196é
coefficient suggests that an avérage of 27 fewer strikes per year occurred
in New York after 1968 compared to both pre-1968 strike trends in New York -5
and to strike tremnds in the rest of the natiom for the same period.
The results in the last column were used to estimate the number of strikes
that would have occurred in New York had the 1969 amendments not been passed.
This was done by inserting the observed values for all the independent variables
except the post-1968 dummy into the estimated equatiocm. The pqsc-l968 durmy
;as set equal to ;ero for the years to correspond to the strikes that would
have occurred were it not for the 1969 amendments. This simulation showed
that there were about 25 percent fewer strikes because of the 1969 Taylor Law
amendments.
Compared to other states for the period 1973 to 1977, New York's raw
strike probabilities suggest that tﬁé pen;ltigéﬁand strike substitutes have
teduced the number of strikes. Thble‘9 shows strikes as a percentage of N
i

govermments, bargaining units, apd contract renegotiations in the entire anatien -~

«
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Table v-8

Regression Results Explaining The Number- of

Strikes in New York, 1958-78

ter 1966 Dummy After 1968 Dummy
oLs c=0 oLs €0
Independent Yariables
Constant 5.7514 18.7081 4,5368 13.767S
(1.808) (.5397) (1.4132) (.4951)
Time trend -.7146 -1.2973 -.8406 -1.2265
(1.130) (.5504) (.6235) (.5528)
Public sector strikes .0494 .06168 . .10728 ..12928
(1.6125) (1.5294) (3.310) (3.086)
Post-1966 dummy 8.4143 -1.0860
(1.1831) (.1125)
Post-1968 dummy -10.987 -26,949
{1.4353) (2.6481)
N 21 20 . 21 20
D.W. 2.4316 3.3646 ' 1.9297 2.5454

Absolute t - values are in parenthesis
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and in New York. These data are based on Census of Govermments data. Tor
each 12-month period from October, 1973 to October, 1977, the table shows
strikes as a percentage of negotiated contracts and bargaining uni:s.AL
As Table § shows, the propemsity to strike averaged only slightly more than
one perceat of the negotiations. The highest percentage was l percent of
negotiations in 1974 and 1975. This "high" figure reflects the high level
of strike activity in the entire economy after the Nixon wage and price
controls were lifted.

These strike propensities are low compared to the rest of the public
sector and to the private sector. Depending on the denominator, the probability
of a strike in New York was 50 to 66 percent lower than in other staces.
Comparable strike propenaities for major collective bargaining agreements in
the private sector for this same period range from 15 to 30 percent of
negocia:ious.AZ The New York figures are also lower than the reported
average strike propensities of 2-3 perceant for the eantire private sec:or.43
These raw probabilities do not control for other variables that affect strike
probabilities, dut they do strongly suggest that the combined impact of the
penalties has been to reduce the number of strikes.

Thare are several other explanations for the low strike propensities
in New York. A key factor was the fiscal crisis in the later years of this
analysis. The threat to job security created by this crisis prompted some
employee protests, but many uni;ns in the state and City were apparently
willing to accept contracts that would have been unacceptabla in other tinmes.
The impact of the figcal cris{; an“strikes is most evident im New Tork City.
Since the five-day New York City teachers strike in September, 1975, chere

have been only four city strikes.. Tvwo were wildecat strikes in the
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10/73- 9/74
10/74; 9/15
10/75- 9/76
10/76-10/1717

Mean dntaa

Table V-9

Strike Propensities in New York and the

Rest of the U.S., 1973-1976

The U.S8. Outside of New York

Strikes/ strikes/
Number Gov't w/LR Contractual Agreements
of Strikes Policies that became Effective
455 .0428 L0424
457 .0420 .0406
360 .0318 ' .0259
473 .0391 .0386
436 .0388 .0375

34 I

Strikes/
Bargaining
Unite
.0248
.0218
.Q160
0174

.0196



Table; V-9
(Continued)

New York
Strikes/ Strikes/ Strikes/
Number Cov't w/LR : Contractual Agreements Bargaining
‘of Strikga ' Policies thdt became Effective Unite

‘10/73-9/74 16 .0158 .0094 .0064
10/74-9/15 33 .0329 .0120 .0125
10/75-9/76 17 ,0165 .0102 ,0061
10/76-9/17 14 .0133 .0098 .0045
Mean data® 20 .0195 .0124 .0072
New York strike propensity/ .
Rest of U.S. strike propensity .503 331 367

a. These mean figures were calculated by dividing the mean number of strikes per year by the
mean values of each of the denominators for the :rreo years.
ouy

Source: Constructed from data in U.S. Bureau of the Census,

Labor-Management Relations in State and Local Covernments, various years.
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mmicipal hospitals, one was a 20—day strike. in the spring of 1979 by the
off-track betting clerks, and the last strike wvas the Tramsit strike in the
spring of 1980. Since the tramsit employees. are employed by a state agency,
this strike was only ind{rectly influeunced by the city's financial conditionm.
A second factor influencing strikes is the state's interest arbitration
gtatute, enacted under amendments to the- Taylor Law im 1974. There have
been few reported strikes among police. and firefighters. outside of New York
City since these workers were covered by interest arbitr&ion. By comparisom,
from October, 1973 to October, 1976, thers were 107 strikes among this same
group in the rest of the nation. The arbitration provisions in the NTCCBL
have probably also prevented some City strikes. From 1972 thru 1975, about
411 contracts were negotiated under the NYCCBL and only two union-sa?ctianed
strikas occurred. Thus, while the dues check—off penalty has not beem applied
against striking unions under OCB jurisdictiom, the city and the unions have
been able to peacefully resolve almost all of chelr disputes. Only when tha
City's financial health improves will it be possible to evaluate how much of
the labor peace was attributable to the fiscal crisis or to the Cicy's
procedures for resolving disputes.
. in the final analysis, however, it is the pemalties which have
undoubtedly been the most important influence on the number of strikas in
Few York. The results of the tima.sézies regression and the aggregate
propensities shown in Table 9 cannot be: explained salely by financial
conditions, or the arbitration statute. Most commmities in the atate havé
pot faced the City's severe financial problems and most employees are zot
covered by arbitration. If dispute§ cannot be-ﬁeaéefully resolved in these

localities, the parties rely onm mediacion or factfinding, or the threat of
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an 11legal strike. However, medfation and factfinding probably do mot explain )
vhy strike propgnsi:ies in New York aie lower than in other states. Many

other states have similar procedures, but on average, they have significantly
higher strike propemsities. In additiom, the parties to New York strikes

were interviewed and they stated that factfinding had not been effective in

regsolving dispntes.44 Their view is comnsistent with previocus research and .

experience in other sta:es.és
Interviews with labor, management, and meutral officials confirm that
the penalties have acted as a strong strike deterrent. Of the pemalties
that could be imposed, the intarviewees felt that the "2 for 1" pemalty
has had the biggest impact on strikes for two major reasons. First, unlike
court-imposed fines or the dues check-off penalty which are di:ectl} primarily
or exclusively at the union, the "2 for 1" penalizes each striking employee.
A successful strike requires. the support of the rank and file, and this
penalty makes the high strike costs immedia:ely.apparent fo each union
member. Since legislation requires that the penalty be imposgd, employees
mow there is little or ao chance of negotiating the pensalty away as part
of the strike settlement. The size of the penalty and consistent enforcement
means that the expected strike cost per employee is substantially higher in
.New York than in other states. -This pemalty has been especially influential
on.a wnion’s .willingness to strike a second time, a fact commented on by
several union officials.
Opinions on the effectiveness of the dues check-off penalty were more
wvaried. Most agreeﬁ that it vas far less important: than .the "2 for 1" pemalty.

In small bargaining units, thq‘duegvcheckroff penalty was of almost no importance.

any

Collecting dues in a small unit is.eer easy and relatively inexpensive, but B

Lo
-

7,
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large units stand to lose substéntial dues income and incur substantial

dues collection expemses. Still, even in large disericts, this penalty

wvas not seen as important in deciding wne:her to strika nor in affecting

strika length. Striks length and the length of the chack-off suspension
are positively related, buc the relationship is too weak to decide the-

question of striking an additional day.

Strike Penalties, Cutcomes and Eaquity

Mogt uaion repieaencatives agreed that the "2 for 1" penalty was an
{mportant deterrent, but they also pointed out that it may have caused or
prolonged some strikes. In all cases, they felt that the pemalty raised
serious questions of equity. They claimed that some employers wanted- or
prolonged a strike because the pemalty generated additiomal revenue that
could be used to either fimance the settlementc, reduce taxes or the rate of
tax increages, or both.

Union representatives asked why only one party i3 penzlized whem both
are responsible for an impasse and argued that an employer is not burt by
a strike, but actually profits from it. The counterargument made by

employers was simply that vhile both parties are responsible for the impasse,

. the union has committed an illegal act by striking and should be penalized.

In theory, there is support for the union's objection to the "2 for 17
penalty. Since tha penalty is kept by the employer he may be less willing
to make concessions to prevent or end the strike. The theoretical model
of strikes in Chapter IV is consistent with this comclusion. In Chapter IV
argued that pemalties against the union th;g directly benefit the employer
may lead to fewer management coucessious.. If this model i3 valid, less
severe penalties aund fines against employees which did not benefit the

employer would have an effect om gtrikes similar to the current penalties.
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Chapter V

Footnotes

1. The differences between comtTract cuverage and union membership
can be explained by the fact that the union shop is oot 3 mandatory subjest
of bargaining in New York. Unions that achieve exclusive bargaining rights
may have an agency shop clause in their contract. However, individuals that
pay ocnly the service fee and do not join the union would not be included
{n the Census membership figures.

2. The percentages undefestimate the percent of fulltime employees
in bargaining units if, compared to fulltime employees, part-time employees
are less likely to be in a bargaining unit. 1f the percent of all employees
in bargaining units is divided by the percent of fulltime employees, the
contract coverage figures increase to 91 percent for state government‘and
86 percent for local governments. These figures are undoubéedly too high
because there are some part-time employees in bargaining unit jobs. (See

U.S. Bureau of the Census, Labor-Management Relations ia State and Local

Governments, 1977 Census of Govermments, October, 1979, Table 3.)

3. Ibid., Tables 4 and 3.

4. Ibid. _

5. The other members of the committee were E. Wight Bakke, Dave L.
que, John T. Dunlop, and Frederick H. Harbisom.

6. State of New York, Final Report of the Govermor's Committee on
Public Employee Relations, March 31, 1966.

7. State of New York, The 1;69 Report of the Legisiative Committee om

Public Employee Relatioms, 1;69, épl 13-20.

8. Section 201(9) of the Civil Service Law of New York (1967).

9. Section 2109(1) of the Civil Service Law of New York (1967) .

’,
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10. Sections 210(2) (¢) and 207(3) (b) of the Civil Service Law of
New York (1967).
11. Sections 210(2) (b) and 210(3) (£) of the Civil Service lLaw
. of New York (1967).
12. Sectioms 210(2) (b), 210(3) (c) and 210(3) (e) of the Civil
Service Law of New York (1967).

13. Section 210(2) (a), (9) of the Civil Service law of New York

14. Section 210(2) (e) of the Civil Service Law of New York (1967).

15. Section 210(2) (b) of the Civil Service Law of New York (1967).

16. Sectionm 210(3) of the Civil Service Law of New York (1967).

17. See Dutchess County Employees Unit of the CSEA, 10 PERB 3021
(1977); Palcomer Education Association, 6 PERB 3029 (1973); Board of
Education, Union Free School District, No. 4, 6 PERB 3020 (1973); Nyack
Teachers Association, 5 PERB 3060 (1972); Central Islip Teachers Association,
4 PERB 3082 (1971); Malverpe Teachers Asgocia:ion, 4 PEBRB 3028 (1971);

" Vestal Teachers Association, 3 PERB 3057 (1970).

18. Section 211 of the Civil Service Law of New York (1967).

19. Section 751(2) (a) of the New York Judicizl law.

20. Sectiom 210(4) of the Civil Service Law of New York (1967).

21. Section 212 of the Civil Service Law of New York describes the
local government option for establishing a mini-PERB.

22. The 13 loeal boards are located in Rassau County, Westchester
County, Tomkins County, City School District of Syracuse, Village of Valley
Strean, Town of Hempstead, Ci;y oé Syracuse, Town of Oyster Bay, Suffolk
County, Onondaga County, Iowniof éyé, Delaware County, and Town of North

Castle.
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23. Section 212(1) of the Civil Service Law of New York (1967).

24. New Tork City Administrative Code, Chapter 54 (1967), as

25. Not all unions that represent public employees that work in
New York City are covered by the OCB. The New York City Collective
Bargaining Law (NYCCBL) covers unions that represent employees that
are employed by an agéncy whose director is appointed by the mayor of
New York City. The two major unioms-in the-city that are under PERB
jurisdiction are the AFT which rewémémloyees (mostly teachers) of
the New York City School Board and the TWU lof;al which represents employees
that are employed by the Metropolitan Transit Authority (MTA). The MIA
i3 a special state governmental unit. ‘

26. PFor a description and analysis of" experience under the NYCCBL,
gee Arvid Anderson, Eleanor Sovern MacDonald and Jobm P. 0°'Redilly,
"Impasse Resolutiocn in the Public Sector Collective Bargaining — An
Examination of Compulsory Interest Arbitration in New York,"” 51 St. John's
Law Review (Spring 1977): 453-515.

27. Buffalo Teachers Federation, Inc. v. Robert D. Helsby et al.,

United States District Court, Southerm District of New York, 435 F. Supp.
1098, 95 LRRM 3251 (1977).

28. Buffalo Teachers Faderation, Inc. v. Robert D. Helsby et al.,

95 LERM 3256 (1977).

29. Civil Service Association, Inc. v. Robert D. Helsby et al.,

United States District Court, Sonl;hern District of New York, 439 F. Supp.

1272 (1977).
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30. Judge Goettel stated that: o

The record before Judge Frankel in the Buffalo Teachers case indicated 53
that the jurisdiction of a mini{-PERB could be mmished with a dues check-
off suspension.

The record before this court, however, evidences that this statement is
simply incorrect, not only in its conclusica about the law, but also in its
historical statistical Qummary. Uoder the substantial equivalency standard,
all mini-PERB's are required by the PERB to have the capability to impose the
guspension sanction through an administrative proceeding like that used by
the PERB. The mini-PERéz; like the state PERB, are directed to institute
suspension proceedings when it appears that a violation of the act has
occurred... The record befora Judge Framkel was therefore erroneous. The
mini—PERéZ} are not required fo g0 to court to impose the suspemsion penalty;
zather, they have the same power as the PEEB to conduct administrative é?
hearings and to impose the sanction through that vehicle. -

31. Civil Service Association, Inc. v. Robert D. Halsby et al.,

United States District Court, Southerm District of New York, 439 F. Supp.
a91n).

32. The Buffalo Courier ggéresa (Buffalo, New York, March 19, 1981): 34.

13. Under OCB Jurisdiction, thera were four strikes in 1963, two in
1970, three in 1971, four in 1973, three in 1975, ome in 1976, and two in
1979.

34. Copy of an exhibit supplied by the city of New York inm the case of

Albert Shanker v. Robert D. Helsby et al., United States District Court,

Southern District of New York; 76 CIV. 4965 (]:_979).
""35. See Footnote 31 for-am exglanatinn:of vhy these employees are

under OCB jurisdictiom. D
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36. In 1967 a 12-month check-off suspension was imposed, in 1968 the
period was for 10 months, and in 1975 the suspensicn lasted 24 wmonths.

37. The Board currently has the au;hority to prevent and remedy
emplsyer or union improper practices. In this role, members of the Board
do judge the activi:ies.of their organization. EHowever, the determination
of strike penalties is very different from the activities the Board might
take to remedy an improper practice. In addition, the strike penalty would
always be imposed against the union. Whereas, improper practices may be
committed by either party. -

48. Arvid Andersom, Director of the Office of Collective Bargaining,
has argued-tha::

. . .1 an firmly of the opinion that the performance of the es;entially
prosecutorial fumctions entailed in the administration of the penalty
provisions is inconsistent with the mediatory functions which comstitute
a significant element in the role of both PERB and the OCB in the performance
of their functions in the mediation process, whether as participants or
supervisors, the administrators of labor ralations agenciles such as the
OCB or PERB necessarily gain kmowledge and information which may be
confidential or privileged. We believe it is fundamentally wrong to require
persons who have gcted in such capacities subsequently to sit in judgment
of those with whom they have dealt in confidence. The duality of roles
updermines the trust necessary in the madlacion process and depriveé the
judgmental process of its essential freedom from bias and prejudice. That

i3 why we believe the questiocn of pemalties belongs in the courts.

L
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I would therefore recommend that in any legislation intended to creatsa
a uniform system for the administration of such penalty provisions, the
functions be éiven wholly to the courts rather than to labor disputas
settlement agencies such ag PEZRB and OCB.

Statement before the Semate Standing Committee on Civil Service and
Pensions, State cf New York, March 16, 1978.

39, The authors ara indebted to the cooperatiaﬁ that we received
¢rom PERB in obtaining these data. While the data was collected by PER3,
the authors are solely responsible for the interpretaticn of cthe data.

40. An apalysis of injunction experiemze under the Taylor lLaw is
contained in Joel M. Douglas, "The Labor Injumction: Enjoining Public

Sector Strikes in New York," 31 Labor law Jourmal (June, 1980): 340=-352.

41. The use of the oumber of remegotiated contracts as the denomicator ‘/)
has sarious drawbacks because 3dtrikes may also occur over rapresentation
igsues or during the life of tho comtract. However, in New York repraseantation
strikeas were unlikely during this period because of the high level of
unionization and the representation election provisions included in the
gtatae's legislation.
42. Bruce E. Kaufman, "The Propemsity to Sstrike in American Manufacturiog,”
In Proceedings of the 30th Annual Meeting of the IRRA, Edited by Barbara D.
Dennis, December, 1977, 419-426.

43. Thomas A. Kochan, Collective Bargaining and Industrial Relatlons

(Bomewood, ILL: Richard D. Irwin, Inc., 1980): 269-251.

44. Although this sample is«biased_tovn;§ reporting the failure of
factfinding because if a strike has Pccufred :h?n factfinding has obviously
failed, the poiat vas also made about factfinding by parties that had not

struck.
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45. For an anlysis of factfinding for police and fire employee and
employers in N¥ew York prior to the arbitration law, see Thomas A. Xochan,
Mordehai Mironi, Romald G. Ehrenberg, Jean 3aderschmeider and Todd Jick,

Dispute Resolution Under Fﬁctfindingzgnd Arbitration (New York: 4merican

136

Arbitration Association, 1979).
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Chapter VI

Public Sector Strikes in Pemmsylvania

Collective sar;aining in the public sector iﬁ Penngylvania ba;
special significance because it i3 ome of the few states that has
granted many of its employees the right to strike. While the legal
right to strike in Pennsylvania is limited in gseveral important re-
spects, its law represents a close parallel to the private sector
model.l The experience in Pennsylvania under Act 195, which gzanted
the limited tight to strike to all public employees except police,
firefighters, guards, and court employees, provides a rare opportunity
to evaluate the impact of legal public sector strikes om the publié,
employers, employees, and umions.

Peansylvania can therafore serve as a control or treatment group
in a study that compares sctrike experlence across different states.
The state is alsc of interest because it confronts a nwmber of practical
policy problems for which there 1s litzle other public or private
gector experience., TFew other public sector jurisdictions have con-
fronted many of these issues because few other states have such an
unrestricted right to strike, Nor is private sector experience a

reasonable guide since strike costs between the public and private

sectors are so different.

The most dramatic example of the cost differences cam be found
in teacher strikes. In the private sector, employees who strike
lose one day of income for';ach's::ika:day.'less whatever inccme they
;:bcain from altermate anplo;meni and union strike benefits. Ie

Pennsylvania, the state mandates a 180—day minimm teaching year so
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that teachers who strike usually lose only the difference in pay
between their scheduled school days and the lSO-day'minimm.z
They lose additional pay only if the school dis:ricﬁ hires substitutes
or decides not to meet the 180-day requirement.

The costs of a strike for the employer in the private sector
are the foregome profits from lost sales. By ;:ontras:, Pennsylwvania
school boards have local revenues which are not directly affected
by the strike. The state also comtlinues to provide state aid ac-
cording to a complex formula based in part oun the district's actual
expenditures, Whan a strike occurs, state aid is reduced in the
next year only if state money was saved as. a result of the strike.-
If all strike days are rescheduled, there is no savings and con-
;equenuy no reduction in state aid in the mext year. The state has
had to decide if the school day requirements and aid paymencs offar
proper incentives for the parties to reach an agreement without a
strike. While other states have had to confront this questiom, it
has usually been in the comtext of illegal strikes. This and several

other policy issues will be discussed later in the chapter.

Collective Bargaining and Strikes in Pennsylvania

Like New York, bargaining by public employees in Peunsylvania
is widespread. In the state govermmeat, 66 percent of the employees

were included in bargaining units in 1977. This is significantly

greaster than the national average of 23 percent. Among all local

governments in Pennsylvania, 59 percent of all employees are included

in bargaining units, while the comparable figure for other states

{s 41 percent. Table | summarizes.the unicn zembership and the

*s
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. contract coverage for Pemmsylvania by different functional areas

and cypés of government.

As the lower half of Table 1 shows, oot only are a large percent
of fennsylvania employees. organized, but collective bargaining is
ecommon to almost all sizes of county and school district govermments.
The percent of governments with at least ome bargaining unit is
larger than the percent of all employees 1n county and school dis-

trict bargaining units. The high employee comtract coverage rate

.comnot be explained, therefore, by bargaining among only a few

large counties or school districts. For mumicipalities and townships,
the discrepancy between the two figures suggests that bargaining ia
1977 was more cozmon in large cities.

Statistics on public employee strikes in the state are available
from a number of Qources. The State Bureau of Mediation has collected
strike statistics since 1974; as part of its data on work stoppages
for all public sector strikes, the U.S. Bureau of Labor Statistics
has published Pemnsylvania public sector data since 1958, Using
these sourcés, we have comstructed Table 2 which summarizes st;ike
activity for 1974 to 1978. (The total number of strikes for years
prior to 1974 were shown in Table 1 of Chapter II).

The first columm of Table 2 gives the.total number of strikes
for each year. The figures in the total columm report the Census
and BLS data. These two figures do not agree because the Census
figures apply to an October 1 to September 30 year, while the BLS
data report calendar year totals. . It should also be pointed out

that the breakdown by functions sum to 3 number greater than the
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Table VI -1

Unionization and Contract Coverage in Pennsylvania, 1977

Public Sector Unionization in Pennsylvania, 1977

’
-

% of Fulltime
Organized Employees Public Employees

aas a X of Organized in other
Fulltime Employment Fulltime Employment States
State Government 127,555 60.9 36.5
Hig?way? 18,265 . 70.8 50.1
Public Welfare 13,096 62.8 35.9
lloal;iféie 29,023 71.1 46.8
Police, 4,794 86.6 : 44.6
Local Governments ' C 324,332 65.4 . .50.9
Education 182,176 75.0 .60.5
Highways 11,067 43.2 35.5
Police 23,421 76.5 52.9
Fire 6,805 87.0 72.4
Public Welf;te 16,342 34.3 38.8

.y .
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Table vI-1i (cont,)

Contract Coverage by Government Type in
Penn;ylvania, 1977 '

% of A1l Employees % of Employer with
Type of Government in Bargaining Units at Least One Bargaining Unit
‘ State 66.0 100.
County 31.6 57.6
Municiﬁalities and
cownships 52.8 15.9
School districts - 67.6 91.6

source: U.S. Bureau of the Census, Labor-Management Relations fn State. and
Local Governments, 1977, Var{ous tables.

e
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Table V1 -2 .
Public Sector Strikes in Pennsylvania, 1974-77

' Education- Education-

Year Total 2:P State Gov't Local Gov't Teachers Non teachers Police

1974
1975
197§
1977

1974
1975
1976
1977

80/78 . 2 78 35 37 --
105/107 ‘ 1 80 53 39 _ --
88/93 -- 88 48 41 1
1 67/59 2 65 38 30 -

1

Highway and Public
Firefighters Sanitation Welfare Other

- 10 2 14
- : 13 3 19

(A4

- 15 q - 17
1 9 1 ' 16

The first number in the total column and the rest of the numbers in the table are from the Census

publications. The second number in the total column {s from Bureau of Labor Statistics data. The
discrepancy in the total column is because the Census data refers to an Oct 1 - September 30 year

while the BLS figures are calendar year totals. ;

The figures in each row do not add up to the total figure because a strike involving more than
one functional area in a government is counted under each functional area.
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values in tﬁe total columns. This occurs because a siagle strike

{s counted under more than ome functiopal category i{f employees in
smora than one functional area of the govermment participated in a
st=ike. Most strikes in Pennsylvania have been in school districes,
and most school distzict strikes were by teachers. Outside of
education, strikes by highway and sanitation employees were the most
frequent.

Further details on teacher strikes im Pennsylvania over the past
decade are shown in Table 3. Over the nine school years from 1970
to 1979, an average of almost 34 teacher strikes occurred each year,
The mean and median strike length for teacher strikes has increased
in receat years: while the number of strikes peaked at 53 in 1975;
1976, the stzikes since then have been longer. Most teacher strikes
lasted less than two weeks (before the 1976-1977 school year).

After 1975-76, however, half the srrikes in each year lasted almost
four school weeks or more.

The oumber of strikes in these years are difficult to compare
to those in other states becsuse they may reflect widespread bargain-
ing rather than the legal rigl';t to strike. To clarify this issue
a table of strike probabilities was constructed for Pennsylvania
and the rest of the natiom for 1973-1977. 1In this period, about 23
percent of all public sector strikes in the nation occurred in
Pennsylvania. The strike probabilities that correspond to these

figures are shown in Table 4. Outside of Peansylvania, a goverument

with a labor relations policy had a .0328. chance of experiencing a

strike; in Pennsylvania the probability was three times as great,



144

Table VI-3

Strikes by Teachers in
Pennsylvania, 1970-1979

Number

Mean

Median

of Strikes Length (Days) Length (Days)

School Year

1970-71

1971-72
1972-73
1973-74
1974-75
1975-76
1976-77
1977-78
1978-79
Totals

Average
1970-79

Source:

33.9

7.9
10.1
14.5

9.4

7.6
12.6
18.1
16.3
17.2

12.6

8.5
9.0
8.5
6.0
6.0
9.0
19.0
18.0
18.0

9.0

Constructed from data provided by the Pennsylvania
Department of Education, Teacher Strike Report,

1978-79.

T i o Tl
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©10/73-9/74
. 10/74-9/75
- 10/15-9/16

10/76-9/71

Hean

Table VI-4

Strike Propensities in Pennaylvania and
the Rest of the U.S., 1973-1976

The U.S. Ouisﬂde of Pennsylvanja

Strike/ Strikes/

Number Gov't w/IR Contractual Agreements
<of Strfikes Policies that Became Effective

391 .0364 .0340

85 .035% L1321

289 .0252 .0224

418 .0348 .0330

n .0328. .0302

Strikes/
Barﬂaining
nits

.0200
.0174
.0123
0150
.0159

1348
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Table VI-4
(Continued)

¥

|fcnns!|!an1a

Strikes /

Labor-Management Relations in State and Local Governments, various years.

Strike / Strikes /
Number Gov't w/IR Contractual Agreements Bargaining
0f Strikes Policties that Became Effective Units

10/73-9/74 80 .0892 .0840 .0596
10/74-9/17% 105 ,11565 .1123 .0609
10/75-9/76 ; 88 . .0920 .0878 .0522
10/76-9/77 67 .0167 .0694 .0308
Mean 85 .0833 .0882 .0504
'ﬁennsylvanin strike propensity/

Rest of U.S. propensity

X .2291 2.692 2.921 3.170
“Source: Constructed from data in U.S. Bureau of the Census,

991
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or almost .09. As the second and third colummns show Pemnsylvania
and the natiom also differ for the probability that contract negotia-
tiana.will result in a strike, or that a bargaining unit will be
Bm.; . . :

Although strikes were more frequent in Pemnsylvania aover the
entire pericd, there was a signi.ficant‘ drop in this relative fre-
quency in 1977. 1In the yez;.r ending September, 1977, all the prob-
abilities for Pennsylvania were about twice tlie natiomal average;
in the other years, the probability ratios were significantly
greater, There are undoubtedly a variety of exzplanatiomns for this
change. One important factor may have been the Govermor's Commissiom
Study, undertaken in December, 1976 ta investigate the experiem:é
under the Act 195 and Act 11l and recommend changes in the law, Whenm
the cozmission was appointed, the parties to the bargaining process
undoubtedly expected that the impact of the legal right to strike
would be a key area of investigation. To minimize the possibility
of & modification of this right, the unions may have tried to
moderate their strike activity durisg the study period.

A second explanation for the drop in the probability would

suggest a more permament decline. With additional strike experience

the parties realize there is less to gein from a strike and are

then less willing either to strike or be struck. The continual

decline in teacher strilkes since 1975-76 supports this interpreta-

:icn.é

Although these statistics show that strikes were more frequent

in Pennsylvania than in other staées, they do not necessarily

o s LA . b =iy AR S LS BRI S 4> SaEERer—CaS YL L
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indicate a failure of Pennsylvania's collective bargaining process.
Rather, these propensities are what might be expected'in a legal
eoviromment where the strike is the primary method of resolving
publié seétor disputes. If teaéhﬁrs are not included, the pro-
pensity of the state's public sector employees to strike is com=
parable to that for private sector employees and the use of compulsory
{nterest arbitratiocn fn at least one state.

Table 5 compares Pennsylvania strikes as a percentage of
negotiated contracts with a similar figure for major collective
bargaining agreements in the private sector and the propemnsities
of Wisconéin police and fire bargaining units to use arbitration.
The total Pennsylvania percentage is high relative to strike pto;
pensities in other public jurisdictions which outlaw the strike and

penalize the participants, but it is Tess than the corresponding

private sector figure for major collective agreements. The Pemnsylvania

percentage is almost half that of the estimated arbitration figure
for Wisconsin police and fire employees. ‘
Finally, the national average.for the probability of a private
sector strike is lower than all three measures —— than the total
strike propensity in Pennsylvania, than the arbitration percentage
{n Wisconsin, and then strikes by major private sector bargaining
units in Pemnsylvania. Using data on FMCS notice requirements,
Rochan reports that 2-3 percent of negotiated agreements ia the
private sector ended in a-§;rikg.s By comparison, legal strikes
in Pepnsylvania are far more frgﬁuenc: However, as the last two

colums in Table 5 show, the high strike probabilities in Peansylvania

A
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Year
1954-1975
1974

1975

1976

1977
1974-77

Table YI-5

Strikes Propensities in Pennsylvania, the Private

Sector and Arbitration Propensities Tn Wisconsin &

Private SectorP Interest Arbitration®
1275
.297 .1360 ,0964
.153 .1494 (1352
N.A. .1848 .1919
N.A. L1359 (1777
.1463

H.A. .1524

Total B8ch. Dist.

Pennsylvania Strikes

Octher Gov't

.0840
1123
.0878
. 0694

.0882

L1232
.1460
.1097
L0911

L1772

a. These propensities were calculated by dividing the number of
times the procedure was used by the number of negotiations.

These estimates were taken from Bruce E. Kaufman, “The Propensity

to Strike in American Manufacturing," Proceedings of the 30th

Annual Winter Meetings of the IRRA edited by Barbara D. Dennis,

December, 1977, 419-426.

L0444
.0735
.0595
.0500

.0564

«?

671



Table VI-5
(Continued)

Two estimates of the propensity of the parties to use arbitration
were calculated using two different estimates of the number of
negotiations. The first estimate {s taken from Crafg A. Olson,
“Final-Offer Arbitration in Wisconsin after Five Years," Pro-
ceedings of the 31st Annual Meeting of the Industrial Relations
Research Association, 1978: 111-119, The second estimate 1s
based on the total number of firefighter (62) and law enforcement
or security employee (182) bargaining units in the state as re-
ported by the 1977 Census of Governments. It was assumed that the
proportion of contracts negotiated In these units correspond to

the average percent of contracts negotiated in the Wisconsin public
sector for each of the years. The percentage was multiplied by 244
(62 + 182) to obtain an estimate of the number of negotlated contracts

for each year.

1.
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are largely explained by the high strike propensities in school
districts. Among cther public employers, the average propensity

i~ the peried 1973-77 was slightly above 5 percent, whereas the
probability of a school distTict strikes was 9 percent or more.

The 5 percent is substantially below the arbitracion probability

{n Wisconsin, and below the probabilicy for strikes affecting major
agreements in the private sector. The high strike propenmsities in
school districts can he explained by the state educatioun requiremeats
and school aid formulas discussed later in this chapter. Thus,
outside of educaciom, legal strikes in Pennsylvania are not that
much more coummon than the 2-3 percent figure calculaced by Rochan .

for the entire yriva:e Sector.

The Legal Framework for Resolving Disputes 1in Pennsvlivania

Before 1968, public employee bargaiaing in Pennsylvania was
regulated by the Public Employee Act of 1947. The law was similar
to legislation passed in many states after WW IZ. It allowed col-
lective bargaining, did not astablish a ducy to bargain, and pro~
hibited the strike. In 1968, the state passed Act 111 which estab-
1ished collective bargaining rights and interest arbitration for the

6
police and fire employees in the state. In 1970 Act 195 was passed

which covered other public employee groups: all covered employees

7
had the right to bargain and most had the limited right to strike,
Act 11l prohibits strikes by police and fire department erployees

and substitutes interest a.riai:r:aticn. -An analysis of the arbitration

experience under this Act ‘s bayond the séope of this study. The

reader is referred to several studies of this arbitration experience.
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It is worth nothing, however, that this scatute has been effective
{n preventing strikes. Over the three-;ear period, 1974 to 1975,
only th;ree police 6-1' fire department s:rike§ wera reported by the
Bureau of Labor Statistics. These figures are in sharp contrast
to the large number of legal strikes under Act 195. In addition,
as we show in Chapter X, police and fire employee strikes in
Penﬂsylvénia énd the other two states with arbitration, New York
and Wisconsin, were less frequent than strikes in the three states
we studied that did not have a dispute resolution procedure for these
employees.,

Under Act 195, guards in prisons and mental hospitals and
court employees assential to court operations have the right to -
use interest arbitration. The other covered public employees enjoy : ) )
the right to strike after the other dispute resolutiom procedureé
of the statute have been exhausted "unless or umtil such a strike
creates a clear and present danger or threat to the health, safety,
or wvelfare of the public ..."9

In addition to the limitations ou the right to strike, public
employees not engaged im a lawful strike, who refuse to cross a
picket line are considered to be engaged in a prohibited strike.
Public emplqyees and their labor organizations also commit an unfair
" labor practice 1f they participate in a strike, boycott, or picket
against a public employer ou account of a jurisdictional controversy.
Furthermore, a public employee uaion agd i:; members cannot partici-
pate in a strike or boycott—for.secondgry-boyﬁott purposes, and a
aoncortified union cannot engage in a strike or boycott for recogni-

tion purposes. Nor can an unfair labor practice by the public employer
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be used to justify a prohibited strike.Lo

If a public employee refuses to comply with a lawful court
order for violation of the act, strike provisioms, the employer
shall initiate an action for contempc.ll A public employee is
subject to the following penalties when he or she is found guilcy
of contempet in refusing to comply with a lawful court order:

(1) "suspension, demotionm, or discharge at the discretion of the
public employer;™ and, (2) "fine or imprisoument or both" at the
discretion of the court. Public employees camnot receive ccapensation
from the public employer for the period they engage in any strike.lz

A union found in contempt of a lawful court order may be
punished for each day of contempt by a fine fixed at the discretiomn
of the court.l3 In fixing the amount of the fine or term of im-
priscoment, '"the court shall consider all the facts and circumscances
directly related to the contempt including but not linited co:

(1) any unfair practices committed by the public emplover during
the collective bargaining processess; (2) the extemt of the wilful
defiance or resistance to the court’'s order; (3) the impact of the
strike cu the health, safety, or welfare of the public, and (4) -cha
ability of the employee organization or the employee to pay the

£ine inposed."l‘ The parties may request the court to reduce ot

~ suspend any fines of penmalties imposed.ls

It 1s important to notice that the injunction standard uses

"health, safety, or welfare" rather than "and welfare." The use

of "or" has been interpreted to mean that a danger or threat to

the public's welfare is sufficient to enjoin a strike, This standard,
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therefore, is mores rastrictive than the alrernative language because

a threat to welfare 1s much easier to ércve than one to health or
safety. Surprisingly, the precise standards for the issuance of an
iﬁjunction have been enunciated in ounly a very few court decisioms,
most of them in the context of school étrikes. 16 This may be
because most strikes in the state have been by teachers. 1t could
also be due to the fact that the impact of a teachers' strike is
inherently a sensitive issue. Based on the court cases which staced
an injunction standard and on interviews conducted with school and
enion officials, most of the injunctions issued have been based on
the velifare rather tham the health and safety standard.

When the courts have applied the injunction standard, they
have concluded that in emacting even a limited right to strike, the
legislature recognized that public inconvenience is the natural
result of a strike. The courts reasonmed that the legislature did
not intend incouvenience to be a sufficient grounds for an imjunc-

tion. As the Commouwealth Court noted in Armstzong Education

Association v. Armstroug School Districe:

The disruption of routipe administrative procedures, the
cancellation of extracurricular activities and sports and
other such difficulcties are most certainly incouvenient
for the public, and especially for students and their
parents. But these problems are igherent in the very
nature of any strike by school teachers. If we were tO
say that such an.onvenience.,: vhic-i;. necessarily accompany
any strike by school'Ce;chers from its very inception,

are proper grounds for emnjoining such a strike, we would
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in fact be nullifying the right to strike granted to
school teachers by the legislature in Act No. 195.17
When, however, the total effect of a strike reaches the point
vhere it threatens publ.ic health, safety, or welfare, it may be
enjoined. This means that a strike may begin as a legal strike and
become illegal as the impact of the s&ike intensifies. The legal
atrike determination, which is made oo a case by case basis whem an

employer petitions a court-for an injunction, was elaborated om in

the case of Bristol Townships Education Association v. School

Directors of Bristol 'rovnshig.ls In this case the Commonwealth

Court considered 17 items relied on by a lower court whean it issued
an injunction. The items included the following: denial of eduéa—
tion to local students; injury to working mothers with school-age
children; ipability of the diarrict to meet the required number
of instructional days; loss of state aid; lost wages to laid=~off
noastriking school district employees; tie interruptiot of special
education programs for handicapped student and other groups; inter-
ruption of adult education programs; the possible adverse impact on
admission chances of college bound seniors; and, the curtailment of
a variety of extracurricular activities. In 1its review of a lower
court's decision, the Commonwealth Court upheld the injunction.lg
The precise line between a legal and illegal strike remains
fuzzy and will become clearer only with additional injunction pro-
c.aedings. The few cases which have considered scme of the items
in the Bristol case have suggested :h.a.t some are much more important

than others. The two most important seem to be the impact of a strike
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on state aid and the 180-day minimum school year requirement. In

the 1972 case cited above, Armstrong School District v. Armstrong

Bducation Ajsociation et al., the Commonwealth Court stated in

dictum {.e., in a formal statement om an issue not cemtral to the

case, that:
The danger that the district will lose state subsidies
because of a strike would be proper grounds for emjoin-
ing a strike if such danger "were clear and present."”
And, although it 1s not certain that subsidies will in
fact have to be withheld because of the strike, it is
a possibility that caomot be ignored. If the strike
lasted so long, therefore, that its continuation would.
make it unlikely that emough days would be available to
make up the 180 required (days), the teachers could
properly be enjoined from continuing it ... If a strike
i3 to be enjoined on the basis that insufficient make-
up time actually will exist, the strike musc at the very
least have reached the point where its contiauation
would make it either impossible or extremely difficult
for the district to maka up enough instn;ctional days
to-meet the. subsidy requirement within the time avail-
able.20

The injunction standard and its relationship to the state's
education standards, Act 195, aqd. teacher strikes are analyzed in

a subsequent section of this chapter.
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The Impact of Act 195 on Scrikes

3agsed on strike data since 1938, :he'impact of Act 195 appears
to be quita significanc. Table 1l in Chapcer II Qhous the total
number of strikeé in Pennsylvania and the other“49 states. Public
sector strikes in Pennsylvania were infrequent through the 1960's
and increased dramacically afcer 1968. From 1960 through 1969 the
BLS reported an average of 7.2 strikes per year in Pennsylvania.
From 1970 through 1978 this average increased to over 73 strikes per
year.

To analyze the impact of Act 195 on the number of strikes, a
regression was performed of the number of strikes in Pennsylvania
for each year from 1958 to 1978. The independeat variables in the’
equation were the aumber of strikes in the public sector in the other
49 states, a linear time-trend variable, and a dummy variable that
assumed a value of "1" for all years after 1969. This dummy
variable, which corresponds to the passage of Act 195, provides an
estimate of the impact of Act 195 on che.number of stfikes after
controlliang for the other variables in the equation. An (0)
regression and a two-step Cochrane-Orcutt procedure were used. The
latter technique corrects for first order autocorrelacion. The

following estirmates were produced:

.OLS: Strikes = =7.9342 + 2.17462 time - .00325 scrikes

(.9017) (1.339) (.0057)

+ 44.5245 Post-69
(3.273)

N = 21, D.N. = 2.2211
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C-0: Strikes = =6.1309 + 1.5602 time + .0l sctrikes
(.7002) (1.557) (.1902)

+ 42,1316 Post-69
(3.245) -

N = 20, D.W. = 2.2524

Absclute t-values in parentheses.

In each of the squations, the post-1969 dummy variable is
stacfstically significant at couventional leQels. The Cochrane-
Orcutt estimates imply that there were an average of 42 more stcrikes
per year in Pennsylvania after the passage of Act 195. If the OLS
estimates are used for the number of strikes chat would have occurred
without the law, then 44 additional strikes would have occurred—

a 150 percent average increase in the annual oumber of strikes
because of Act 195. .

Wwhile it is cempting to conclude thact the legal right to strike
increased the propensity of represented employees in Peansylvania co
strike, the pre- and post-law comparison may be overstating the
difference for three reasons. First, the law may have increased che
amount of bargaining in the state so that after 1971 there were more
opportunities for strikes to occur. Second, after the law was passed,
better strike reporting may have resulted from the more active role

in public sector labor relations of stace agencies (3ureau of Media-

" pion Services and Peannsylvania Labor Relations Board). Third, while

the average number of strikes increased afcer the law, the upward

trend in the number of strikes began in 1969, before the law was

‘passed. In fact, proponents of- the 1970 law argued before the

legislacure that the bill should be passed because of the large .
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{ncrease in public sector strikes in the late sixties. The presumption
was that the law would decrease strikes by providing a set of ru%es for
che bargaining parties. Despite these qualificatiomns, it is difficulc
to discount the entire difference berween the pre- an& post-law strike
figures. The legalizaciocn of a right to strike provided a bargaininag:
framework that was at least as conducive to strikes as the pre-law
environmeat. Cercainly,.compared to most other states, the strike

costs to employees were significantly lower after 1970 in Peansylvania.

Teacher Strikes, Act 195, and State Education Raquirements

Tha teacher strike experience d;serves additional actentiocn
because of the complex interactlom between teacher bargaining, Act
195, make-up days, and the state educational requirement. Scace law
{n Pennsvlvania requires chat each district provide 180 iastructional
student days each fiscal year.21 ' A long strike in the fall may
prevent a district Ifrom meeting the required minimum school year. 1IZ
this requirement is zot met, the districc will be unable to meet the
{astructional mandate of the state and may lose its state subsidies.
This possibility has been viewed as & rhreat to public welfare and
grounds for an injunction. 22

The 180-day requirement has served as a basis for an injunction
when an employer seeks ome CO ensure that the district meets the
requirements. No injunction is likely, however, if an employer decldes
aot to seek it. In ome strike a local taxpayer from a scruck districe
rried unsuccessfully to force a district co reschedule lost school

days to meet the 180-days requirement. The court stated that:
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-..The Legislature's direction that schools shall be kept
open 180 days of course means that school board shall schedule -~
and attempt to provide for school sessions of this dura-

tion. Boards are not, however, thereby requiréd to do either

the impossible or the impractical in circumstances aot with-

in their concrol. There are many reasons why, having
scheduled the required aumber of instructiomal days, che
board may be unabie to provide them, one of the most ob-
vious which 1s the strike action by its employees sanc-
tioned by the Public Employee Relatioms Act, Act of July 23,
1970.
...B0ards must schedule 180 days and provide this number or,
if uynavoidable cause prevents, amend the schedule so as to
-__provide as many days as sound educacional practice would in-

" diecate. In this determination, the professional adminiscra-

tors' opinions should have the greatest weight.23

The knowledge that a Board will seek an injunction to end a strike

appears to have had che effect of causing or prolonging some teachers

strikes. This {s due to the strike’'s minimal economic impact on the

teachers. Evidence supporting this cocaclusion 1s shown in Tables 6 and 7.
In Table 6, the strike propensicies are shown for teacher bar-
gaining units, nonteacher bargaining units, school districts, and other
local governments with at least one bargaining unit. Panel A of Table 6
shows the uﬁmber of strikes anq_strike propensities by school districts 4
and other local governmencs; stfike§ are o;ér :ﬁice as likely in

Pennsylvania school discrict than in other local goveraments in the —/)

stace.

.
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Table VI-6

Strike Propensities for Teachers and Other Public
Fmployees in Pennsylvania Local Governments, 1974-77

Panel A
School Districts Other Local Governmente -,
Number of styikes® 236 : 95
Number of gov't with at
least one bargaining unit 522 : 558
Egtimated number of
contractual agreement
that became effective 2005 1821 .
/() 4521 .1703 e
(1)/(3) 1177 ~.0522
. Panel B .

i Noneducation

Teachers Total, Puployees Outside Employees in

Only " Non-teachers of School District School District
Number of '
strikes 174 233 86 147
Number of \
bargaéning
units 519 ¢ 1619 1072 542

L)/ (5) .3353 .1439 . .0799 L2712
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Notes to Table VI-6

U.S. Bureau of the Census, Labor-Manacement Relations in State
and Local Governments, various years, Ihe number of strikes by
2ach occupationa) group exceeds the total number of strikes

in the state because for some strikes teachers and other non-
teachers in education participated in the same strike.

The number of bargaining units and the number of governments

with bargaining units was based on the bargaining unit data

tape frem the 1977 Census of Government and published information
in Labor-Manacement Relations in State and Local Governments,
1977 Census of Govermment.

The number of contractual agreements that become effective for
teachers in School Districts and noneducation employees in school
districts was calculated as the total number of contractual
agreements that became effective in school districts from 1973-
1977 times the percent of school district bargaining units in
1977 that were teacher or nonteacher. While this is only an
approximation, the only critical assumption is that over this
four year period teacher and nonteacher school district contracts
were of similar duration and the numter of contracts negotiated
over this time period was equal for each type of bargaining unit.

e

ik
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Our hypotiesis is that the differences in Panel A are explained
by more frequent teacher strikes caused by paid make-uvp days. This
hypothesis is not proven by Panmel A, however. The more frequent strikes
in school districts may be explained by some otper characteristics
distiﬁguishing school districts from other 1o;al governments. FPanel B
of Table 6 was constructed to further clariry chis issue. In Panel B,

the number of strikes and the strike propensities of teachers and non-

teacher bargaining units are reported in columns (1) and (2). 1In

the last two columns, the nonteacher bargaining‘units are classified
according to the type of employer. If the higher strike probabilicies
for school districts is explained by paid make-up days for teachers,

then in Panel B we would expect the strike probability in columm (1) to- -
be significantly greater than the probabilities in the other columns.
This expectation is not confirmed. Although the first columm shows

that strikes were over 30 percent for the teacher bargainiﬁé units, the .
jast column shows that the strike probability is almost as high for

nonteacher bargaining units which are in school districts. Turther-

more, the high strike propensity for nomnteaching bargzaining units in

school districts is significantly greater than the .0799 propensity of

_ponteachers outside school districts. These results suggest that the

greater frequency of school district strikes is not caused by paid make-
up;days, but by some other characteristic of Pennsylvania school dis-~
tricts; this statement can stand unless strikes by nonteachers are also
directly or indirectly influenced by make-up day requirements.

There are at least three‘explanatiqps why the strike probability
for nonteachers in school districts may be indirectly influenced by the

school aid requirement. First, if teachers and nonteachers strike
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simultaneously and the district is closed by the strike, the non-

N

teachers paid >n the basis of a school year are likely to be paid for
any reschedule.d school days. A second explanation for the high non-
teacher strike probabilities may be that school boards are conditioned
by their strika experience. If school boara;' experience with striking

teachers proves less onerous than school boards expected, they may be

more willing to cake a strike by nonteaching emﬁloyees. Third, the
large number of strikes by nonteacher employees may be partilally ex-
plained by interrelated strike activity: either teachers might honor
nonteacher picket lines which might close a system and require resched-
uled days; or nouteachers might homor teacher picket lines which may
cause the employer to report that nonteachers were also on strike.
The necessary data to distinguish among these explanations was not
available. Each of the explanmations, however, implies, either that R
teachers and nonteachers strike simultameously, or that a strike by o
teachers preceded a strike by nonteachers. The summary statistics on
education strikes in Pennsylvania published by the Census show that
almost two-thirds (94) of the 147 strikes by nonteachers in education
from 1974-1977 occurred in districts where teachers struck in the same
12-month reporting period. These statistics tend to support our
‘three explanations on the links between teacher and nonteacher strikes.
This issue deserves more research, but the statistics support the
hypothesis that education requirements reduce teacher strike costs.
This léads to more strikes by non-teaching employees. in school districts.
A second difference becwign teacher strikes in school districts 5
and nonteacher strikes in all‘loc;l'goveénmenfg is 1in their leogth.

Table 7 shows the distribution of strikes by strike length for the two

\i'-.‘./)

+
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(,-
< C-- Table VI-7
o Percentage of Strikes by Strike Length for'
Teachef'EﬁE’N3ﬁfEEEﬁEF'Sf?T?E?'ﬁTTﬁﬁﬁinVIﬁﬁfTTQ75-1ng
Strike Lenqth Teacher Strikgs (%) Other Strikes (%)
< 3 days : 14.49 19.38
4 - 5 days 5.07 15.00
6 - 10 days 20.29 24,38
11 - 15 days 12,32 10.00
16 - 20 days 18.12 6.25
21 - 25 days 12.32. 7.50
26 - 30 days 8.70 3.7%
_ 31 - 35 days 5.07 5.00
« 36 - 40 days 2.90 6
) 81 - 45 days —— 63
46 - 50 days 72 1.25
< 51 days ettt 6.26
100, 100.
Med{an 15 days 12 days

Scurce: Constructed from data provided by Pennsylvania's
" Department of Education and Bureau of Mediation
Services.
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groups. Over the four-year period of 1975 to 1978, the median strike
length was three days longer for ceacher strikes. The major-difference
berween teacher and nonteacher strikes was chat thera wera substancial-
ly fewer teacher strikes of two weeks or less, and a correspondiag io-
creasa in those three to five weeks long.

There were also almost no teacher scriies longer than nine weeks,
whereas over 8 percent of the nonteacher strikes lasted nine or
more weeks. This difference is undoubtedly due to the 180-day calen-
dar year. By the end of the second month of a strike the parties realize
that all the strike days will not be made up and the incentive to reach
an agreement increased. Teachers and school boards were therefore un-
willing to allow a strike to progress beyond six to eight weeks.

The impact of the 180-day requirement on lost education days and
pay to teachers is sharp. Current policy in Pennsylvania is designed
to minimize the impact of teacher strike on school days by requiring
distzicts to schedule 180 school days, regardless of a strike. This
educational policy decision, however, has also had a sctrong impact oun
the pay lost by teachers who participate in a strike. The second coluamn
in Table 8 shows the number of districts that did oot meet the 180-day
requirement. The district scheduled and teachers were paid for at least
180 days. (in about two-thirds of the districcs chat experieunced a
strike from i970 to 1979). In these strikes, the days teachers weat
without pay correspond to the diffarence between 180 days and the
normal calendar which includes instructional and non~-instructional days.

1f most school calemdars- include an estimated 132 days, teachers
lost at most two days of pay -in about 76 perceﬁ: of the strikes, regard-

26

less of cthe length of che strike. This represents a low strike

;

‘e
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cost for this group. The third columm in Table 8 shows the number of
struck districss that failed to meet the 180-day requirement. In the

30 percent of rhe strikes in this category the teachers lost pay

equal to either the number of strike days or to the difference between

the normal schuol year and the actual school year folloéing the strike.
The last column in Table 8 shows the mean number of pay days lost by
this category. These figures are substantially greater than the 1 to 2
days of pay lost in 70 percent of the struck districts.

Table 9 summarizes the data on strike days, instruction days, and
days of lost pay due to strikes. From the 1970-71 academic year
through the 1978-79 academic year, teachers were on strike a total of
3813 days but, assuming a comnstant 182 day academic calendar, teachers
lost only an estimated 1100 days of pay or an average of .29 days of
pay for each strike day. These figures were calculated by examining
each strike and the calendar year for the struck district. . For strikes
where teachers worked 180 days, it was assumed teachers lost 2 days of
pay. For all strikes where teachers worked less than 180 days, the days
of lost pay were calculated as the difference between 182 and thé actual
length of the academic year. Changing these assumptions by a few days

would affect the "days without pay", but it would not alter the basic

" conclusion: the number of strike days seriously overstates the economic

cost of a strike to Pennsylvania teachers.

The large number of strikes caused by this low economic cost has
aot necessarily been undesirable from an educational point of view.
While teachers lost very little pay due to strikes, students in Pennsyl-
vania missed even less educat;on. ‘Assuming ;ﬁo of the days of pay

lost due to a strike would have been non-contact days, the student
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Toble vi-8

.Teacher Strikes, Shortened School Calendars and Estimated Lost

Number of
«~ School Year Strikes
1970-71 35
1971-72 - 29
1972-73 36
1973-74 30
- 1974-75 37
1975-76 53
11976-77 42
11977-78 24
1978-79 19
Average
1970-79 33.9

Days of Pay Due to Strikes

Number of Struck
Districts < 180 Days
of Instruction

7

4

13

10

15
13
16
9
5

10.22

Mean Days of Pay Lost by
Districts that did ngt meet
the 1980 Requirment

7.5
10.0
14.5
10.5

7.9
14.3
14.6

9.3
17.0

a, These calculations assume that in all cases the school calendar
would have been 182 days were 1t not for the strike.

Source: Constructed from data reported in Pennsylvania Department
of Education, Teacher Strike Report, 1978-79.
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Table y1-9

Summary of Total Strikes Days, Lost Pupil Days
and Lost Pay Days From Teacher Strikes
in Pennsylvania, 1971-1979

Total aumber of strike days 3813
Student contact days missed

due to strikes? b 866
Days of pay lost due to strikes 1100

a.

This figure was calculated by sabtracting from 180 the number
of days of instruction that were missed in districts that fail-
ed to meet the 180 day requirement. These differences were
summed over the 92 districts that failed to meet the 180 day
requirement.

This figure was obtained by first taking the 92 differences
calculated above and adding 2 to each figure before summing .
the 92 figures. This is equivalent to assuming that in districts
that did not meet the 180 day requirement teachers would have
been paid for 182 days were it not for the strike. In addition,
there were 33 strikes that lasted either one or two days. It
was assumed that in these strikes teachers lost pay for the days
they struck.

Source: Gonstructed from data reported in Pennsylvania Department

of Education, Teacher Strike Report, 1978-78.
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contact days missed because of a strike was about 866 days over the aine-
year pericd. instead of starting school in early September, strikes nave
nostponed the opening day of school but also cthe scheduled conclusion of .-
the school year.

State aid to school districts also affects school board bargain-

‘e

ing behavior. Its impact is more conplicated than che 180-day require-
ment, however, because state aid is related co che wealth of a school
district. Currently the state aid each discrict receives “n~ the curTrent
year depends om expenses in the-gTavicus year and on a complex frrrmula
which reflects, among