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Foreword

On January 1, 1979, the effective date of Missouri's newly revised Criminal Code, all
members of the ¢criminal justice system in Missouri muat desl with the most comprehen-
sive revizion of the criminal laws in this state since 1835, In view of the impact that such a
major revision will have on the eriminal justice system in Migsouri, the Missouri Supreme
Court (through the office of the State Courts Adminisirator) contracted with the
University of Missouri-Columbia to develop training materials on the new Code for use by
the judiciary, police, prosecutors, public defenders and corrections personnel. In turn the
University through its School of Law, Extension Division and Institute of Public Safety
Education, with assistance from all segments of the criminal justice system, experts in the
field of criminal law and review committees, prepared four manuals: one for use by police
officers, one for use by police training personnel, one for use by the courts, prosecutors and
public defenders, and one for corrections personnel.

To insure the development of effective and useful materials, invitations to participate
as members of the Advisory Committee were extended to individuals involved in all
segments of the criminal justice system. Those agencies invited to participate were: The
Missouri Supreme Court, the Attorney General of Missouri, the Missour: Association of
Prosecuting Attorneys, the Public Defender’s Association, the Divigion of Corrections, the
Department of Public Safety, the Missouri State Board of Probation and Parole, various
state and local police agencies, and citizens.

On May 24, 1978, the Advisory Committee met in Columbia to acquaint themselves
with the task of preparing all four fraining mannals, The Advisory Committee provided
overall guidance in the preparation of the manuals as well as review of the contents of each
manual after subcommittee review. A sub-committee for each manual (police, courts and
corrections) was organized with representatives from respective segments of the criminal
justice system. Working with rough drafts prepared by the project staff at the University of
Missouri-Columbia and its consultants, the sub-commitiees made suggestions for the best
format for each manual and reviewed the contents of each manual. The respective
sub-comrmittees and the Advisory Committee met several times in order to accomplish the
necessary review so that each manual could be put in final form. These manuals would not
exist without the work of the members of all the committees and the project staff.

Bpecial recognition in the preparation of these materials goes to Professor Edward H.
Hunvald, Jr. and Associate Professor William A, Knox of the law faculty at the University
of Missouri-Columbia and Gary Anderson, Associate Professor of Law at the University of
Tennessee. Professor Hunvald was the Executive Director of the Committee to Draft &
Modern Criminal Code of which Gary Anderson served zs Executive Secretary. Special
thanks should also go to Melody Bryan, Steve Callahan, Nancie Divilbiss, Lew Kollias and
Pat Starke who assisted in drafiing the materials and performed numerous other tasks
essential to the preparation of the materials.
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CHAPTER 1

Preliminary Provisions
{§§556.011—556.061)
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Affirmative Defense 1.12 1-8
Code Definitions 1.13 1-8

1.1 Introduction

In 1977, the Missouri Lepgislature passed Senate Bill 60, the Criminal Code, a revision and codification
of most of the Migsouri laws defining crimes. The major purposes of this bill were to organize Missouri's
criminal laws into & coherent body of statutes, eliminate archaic language, provide consistent and
complete provisions regarding sentencing, and provide clear statements not only of the elemenis of the
particular erimes, but also of the general principles and defenses which affect eriminal liability. While
reformation of the criminal law was not a primary object, considerable changes and improvements were
made,

Senate Bill 80, however, did not cover all of the criminal laws of Missouri, The major areas omitied
fram the bill were the homicide offenses, narcotics offenses and weapons offenses, In addition, many
criminal statutes located outside the chapters on Crimes and Punishments were not repealed by Senate
Bill 80 and remain in effect.

However, even as to these non-code offenses, the Code will have an effect as of January 1, 1978, The
nature of the effect is discussed in particular sections of this manual.

Senate Bill 80 was based on a draft called “The Proposed Criminal Code for the State of Missouri”
prepared by The Committee to Drafi a Medern Criminal Code and published in October, 1873, While
there are substantial differences between Senate Bill 60 and the Proposed Code, most of Senate Bill 80 is
basead on the Praposed Code. The Proposed Code contains committes comments on each section giving the
hackground and an explanation of each section. The committee in preparing the Proposed Code relied
extensively on similar criminal code revigions in other states and in particular on the work done by the
American Law Institute in the Model Penal Code {Proposed Official Draft 1962). The American Law
Institute has also published the Tentative Drafts of the Madel Penal Code and these drafts contain
extensive comments.
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1.2 PRELIMINARY PROVISIONS

1.2 Organization of the Criminal Code

The Code is divided into four paris of unequal size.
Part1 Introductory Provisions {Chapter 556}

Part Il Disposition of Offenders {Chapters 557-561)
Part IIT General Provisions (Chapters 562-564)
Part IV Specilfic Cffenses (Chapters 565-577)

The heart of the Code is Parts II and III. These contain the provisions relating to sentencing and
classification of offenses and the general provisions which apply to the specific offenses. In crder to
understand the provisions dealing with the specific offenses, it is necessary to understand Parts IT and 111

This manual follows the Code on a section by section basis,

1.3 BShort Title {§556.011)
This code shall be known and may be cited as "The Criminal Code”.

1.4 Classes of Crimes (§5656.018}

Code

1. An offense defined by this code or by any other statute of this state, for which a sentence of
death ar imprisonment 15 authorized, constitutes a “erime”. Crimes are classified as felonies and
misdemeanors.

2. A erime is g “felony™ if it is so designated or if persons convicted thereof may be sentenced
to death or imprisonment for a texm which is in excess of one year.

3. A erime is a "misdemeanor” if it is so designated or if persons convicted thersof may be
sentenced to imprisonment for a term of whick the maximum is one vear or less.

Comments

This section makes only minor changes. Pre-Code $556.010, whiech has been repealed, defined
“erime” and “offense” in terms of the possibility of punishment by fine or imprisonment. The code
distinguishes between “offense” and “orime”, and defines ¢rime only by reference to the posgibiiity of
imprisomment. The change is because of the creation of a new class of offense called an infraction which
is, by definition, not a crime.

The Code continues the classification of crimes into felonies and misdemeanors and basically follows
pre-Code $8556.020 and 556.040 which have been repealed. The only differsnce is that the Code
definition is in terms of the length of the sentence rather than by the place of confinement.

1.5 Infractions {§556.021)

Code

1. An offenge defined by this code or by any oiher statute of this state constitutes an
“infraetion” il it is o designated or if no other senfence than a fine, or fine and forfeiture or cther
civil pen.alty is authorized upon convichion,

. An infraction dees not consi{tute a erime and convxctmn of an infraction shall not give rise
te any disability or legal disadvaniage based on conviction of a crime.

Comments

This section creates a new category of offense. It is not a crime and a “conviction” does not carry with
it any of the disabilities of a criminal conviction. Thus, for example, it could not be used as a means of
impeachment under a showing of prior conviction. The category of infraction is designed for those laws
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l

which use fines as a means of regulation. Such offenses have been called "public welfare laws” and often
involve strict or absolute Hability. While there is a Jegitimate function for these regulatory offenses, they
are not "true crimes” in the sense of involving the moral condemnation which is implicit in the coneept of
"erime”. This section provides a means for the legislature to explicitly distinguish between purely
regulatory offenses and crimes. Since the Code deais with eriminal offenses, one would not expect to find
many {if anv) infractions in the Code offenses. There are only two Code offenses classified as infractions,
Trespass in the Second Degree, $560.150, and Failure to Give a Tax List, §5§78.080. Note, however, that
the recently enacted bicyele regulations specificaliy provide that violations are infractions. See §307.193
RSMo 1877 Supp.

1.6 Offenses Must be Defined by Statute (§556.028)

Code

No conduct constitutes an offense unless made so by this code or by other applicable statute.

Comments

This section provides that all offenses must be based on a statutory provision. There can be no more
common law crimes in the sense of an unwritten law. Pre-Code §556.110 which provided the punishment
for "common law” crimes has been repealed. The common law, of course, may still be very important in
determining the meaning of a given statute (as, for example, it i3 essential with second degree murder
which is defined by statute only as “all other kinds of murder at common law™) but there must be a
specific statute declaring the offense.

1.7 Application to Offenses Committed Before and After Enactment (§556.031)

Code

1. The provisions of this code shall govern the construction and punishment for any offense
defined in this code and committed after January 1, 1978, as well as the construction and
application of any defense to a prosecution for such an offense.

2. Offenses defined sutside of this code and not repezled shall remain in effect, but unless
atherwise expressly provided or unless the context otherwise reguires, the provisions of this code
shall govern the construction of any such offenses committed after January 1, 1979, as well as the
construction and application of any defanse to o prosecution for such offenses.

3. The provisions of this code do nat apply te or povern the construction of and punishment for
any offense carnmitted prior to January 1, 1879, ar the construetion and application of any defense
to a prosecution for such an offense. Such an offense must be construed and punished according o
the provisions of law existing at the time of the commissien thereof in the same manner as if this
code had not been enacted, the provisions of section 1.160 REMo, notwithstanding,

Comments

This section deals with the application of Code provisions to Code offenses (those defined in the
Code), pre-Code offenses {those commitied prior to the effective date of the Code), and non-Code offenses
{those committad after the effective date of the Code but which are defined by statutes outside of the
Code).

The effective date of the Code is January 1, 1979, Paragraph 1 states the obvious, that the Code
provisions are effective as of that date and not before. Thus the Code provisions are applicable to conduct
occurring as of January 1, 1979, and which conduct constitutes an offense defined by the Code.

Paragraph 3 deals with pre-Code offenses, those based on conduct occurring prior to January 1, 1979,
As to the pre-Code offenses, the statutes and law in force as of the time the offense is committed control
whether or not the trial oceurs before or after January 1, 1978. Thus, statutes which have been repealed
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as of January 1, 1979 by the Code will be applicable to criminal prosecutions occurring after January 1,
1979 based on conduct occurring prior to January 1, 1879, Section 1.160 RSMg provides in general that
when the penalty for an offense is reduced by any alteration of the law creating the offense, the reduced
penalty provision controls even as to conduct cecurring prier to the amendment. The Cede specifically
providesa that this provision is not applicable to pre-Code offenses where the trial oceurs after the Code
goes into effect.

Paragreph 2 deals with the more complex problem of the applcability of the Code provisions to
non-Code offenses, that is, offenses which are committed after the effective date of the Code but which are
defined by statutes outside of the Code. One of the purposes of the Code was to make the criminal law
consistent and thus some Code provisions will be applicalile as to non-Code offenses. However, the Code
does not affect the definition of the non-Code offenses, that is, the clements {the conduct and mental
states) of the non-Code offenses are determined by the statute defining the nen-Code offense. If the
statute defining the non-Code offense sets out the specific range of punishment that may be imposed upon
conviction, that penalty provision and not the Code provisions apply. No specific language of the statute
defining the non-Code offense can be changed by a provision of the Code. See State ex rel. MceNary v.
Stussie, 518 8. W.2d 630 (Mo. banc 1974}, However, the Code provisions which are not inconsistent with
the wording of the non-Code offense will apply to the non-Code offense.

For example, the following Code provisions could be applicable to a non-Code offense.

a. If the non-Cade offense does not specify the range of punigshment that may be impesed upon
conviction, but simply declares the offense to be a felony or a misdemeanor, then the offense is treated, if
a felony, as a class 12 felony under the code, or, if a misdemeanor, as a class A misdemeanor under the
code. See §557.021.1 and 2.

b. The Code provisions on justification, Chapter 563, apply to non-Code cffenses.

¢. The conditional release provisions apply to terms of imprisonment imposad for non-Code offenses.
See §5467.011.1.

d. The extended term provisions of the Code apply in prosecutions fur non-Code offenses. See
§557.021.8 for the classification of non-Code offenses to be used in applying the extended term provisions.

e. The definitions and penalties for atlempts to commit non-Code offenses and conspiracies to
commit non-Code offenses will be determined by the Code provisions of Chapter 564. Note, however, that
if the non-Code offense is itself an attempt or a conspiracy or provides a specific penalty for an attempt or
conspiracy, the language of the non-Code offense controls. But if there is no specific mention of attempt or
congpiracy in the non-Code offense then an attempt or conspiracy to commit a non-Code offense is itsell a
Code offense. See §557.021.3 for the classification of non-Code offenses in determining the penalties for
attempt and conspiracy.

f. In general, all the sentencing provisions which are not inconsistent with the terms of the statute
defining the non-Code offense are applicable in a prosecution for a non-Code offense. For example, the
Code provisions on the roles of judge and jury in sentencing {(8557.036) and the use of detention as a
condition of probation (§558.026} apply in prosecutions for non-Code offenses. In other words, while the
gpecific penalty provigions of the non-Code offense control the penalty that can be imposed, the Code
provisions on sentencing otherwise are applicable.

g. The general provisions of Chapter 562 also apply to nen-Code offenses, unless inconsistent with
the non-Code offense, keeping in mind that the elements of the non-Code offense (the conduct and the
mental state) are determined by the statute defining the non-code offense. However, the Code provisions
on mistake $562.031), responsibility for the conduct of others (§8§562.036, 562.041, 562.046, 562.0513,
Hability of corporations and unincorporated associations ($8562.0566, 562.061), entrapment (§562.066),
duress (§562.071), and intoxicated or drugged condition (8§562.076) can apply to a nen-Code offense.

h. The preliminary provisions of Chapter 556 dealing with time limitations {§556.036) and on
convictions for multiple and included offenses (§8§556.041 and 556.046) also can apply to non-Cede
offenses.
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1.8 Time limitations ($556.036)
Code

1. A prosecution for murder or any class A felony may be commenced at any time.
2. Except as otherwise provided in this section, prosesutions for other offenses must be
commenced within the following periods of Hmitations:
{1} ¥or any felony, three years;
(2} For any misdemeanor, one year,
(3} For any infraction, six months,
3. If the period preseribed in subsection 2 has expired, a prosecution may nevertheless bhe
commenced for:
{1) Any offense a malerial element of which iz either fraud or a breach of fiduciary
obligation within one year after discovery of the offense by an aggrieved party or by a
person who has a legal duty to represent an aggrieved and who is himself not a party to the
offense, but in no case shall this provisien extend the period of limitation by more than
three years; and
(2) Any offense based upon misconduct in office by a public officer or employee at any time
when the defendant is in the public office or employment or within two years thereafter, but
in no case shall this provision extend the period of limitaticn by more than three years.
4, An offense is commitied either when every element occurs, or, if a legislative purpoese to
prohibit a continning course of conduct plainly appears, at the time when the course of conduct or
the defenﬁam’s complicity therein is terminated. Time starts {s run on the day after the offense is
committed.
5. A prosecution is commenced either when an indictment iz found or an information filed.
6. The period of limitation does not run:
{1} During any time when the accused is absent from the state, but in no case shall this
provision exiend the period of limitation otherwise applicable by more than three years; or
(2} During any time when the accused is concealing himself from justice either within or
without thig state; or
{3} During any time when a prosecufion against the aerused for the offense is pending in
this stale.

Comments

With some miner changes, this sectivn maintaing the same periods of limitation as pre-Code
§§541.190,541.200, 541.210, 541.220 and 541.230 which have been repealed. Pre-Code $541.190 provided
there would be no limitation as to prosecutions for an “offense punishable with death or by imprisonment
in the penitentiary during life.” The Ceode follows this idea butl applies it to "murder or Class A felony”.
Pre-Code §541.200 provided for a three year period for other felonies with a possible two year extension
for "bribery or for corruption in office.”” Subsections 2(1) and 3(2) of this section are similar and in
addition provide a possible extension in cases of fraud where the fraud is not discovered until some time
after the offense. The one year period for misdemeanors is the same as in pre-Code law. Subsection 6
provides for the tolling of the period when the accused is not within the state, when he is coneealing
himself [rom justice or when a prosecution is pending. This Is similar to pre-Code §§541.220 and 541.230
except that under the Code absence from the state cannot toll the statute for longer than three years, and
the phrase "concealing from justice” is used rather than “flee from justice.”

1.9 Limitation on Conviction for Multiple Offenses (§5656.041)

Code

When the same conduct of g person may establish the commission of more than one offense he
may be prosecuted for sach such offense. He may not, however, be convicted of more than one
offense if

{1} One offense iz included in the sther, as defined in section 588.048: or

(2} Inconsistent findings of fact are required to establish the commission of the offenses; or

13} The offenses differ only in that one is defined to prohibit a designated kind of conduct
generally and the other to prohibit a specific instance of such eonduct; or
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{4} The offense is defined as a continuing course of conduct and the person’s course of conduct
was uninterrupted, unless the law provides that specific periods of such conduct constitute separate
offenses.

Comments

This section states the general proposition that the state may prosecute and convict for several
different offenses even though they arise out of the same conduct. The exceptions are those that are
usually recognized as a limitation on this proposition, that one cannot be convicted of both an offense and
an included offense; of two offenses which arise out of the same conduet but require inconsistent findings
of fact; of both a general offense and a specific offense which falls within the conduct covered by the
general offense; and, unless the legislature specifies otherwige, a continuing offense is only one offense
and cannot be broken down into more than one.

Note that there may be specific provisions dealing with multiple convictions with regard to a
particular offense. For example, note the limitation on multiple charging and conviction under the
conspiracy statute. See §546.016.7.

Note also that this section is pot intended to be a statement of the rules regarding double jeopardy
and the constitutional protection against double jeopardy may prevent multiple convictions in situations
other than those listed here. See Ashe v. Swenson, 387 U8, 436, 90 8,Ct. 1189 {1970r Siate v.
Richardson, 460 8.W.2d 537 (Mo. 1970).

1.10 Conviction of Included Offenses (§556.046)

Code
1. A defendant may be convicted of an offense included in an offense charged in the indictment
or information. An offense is so inciuded when
{1) It is established by proof of the same or less than all the facts required to establish the
commission of the offense charged; or
{2) It is specifically denominated by statute as a lesser degree of the offense charged; or
{3) Tt comnsists of an attempt to cormmmit the offense charged or to commit an offense
otherwise included therein.
2. The court shall not be obligated to charge the jury with reapect to an included offense unless
there iz & basis for a verdiet acquitting the defendant of the offense charged and convicting him of

the included offenss. .

Comments

This is gimilar in effect to pre-Code §§556.220 and 556.230 which have been repealed in allowing
eonviction of an included offense of the offense charged, a lesser degree of the offense charged, or an
attempt to commit the offense charged. '

Subsection 2 follows the general rule that instructions on an included offense are not required unless
there is a basis for finding the accused innocent of the higher offense and guilty of the lesser included
offense. Wote that this is a joint requirement. There will in every case be a basis whereby the jury eould
acquit the defendant of the offense charged, that is, the jury does not have to believe the state’s evidence,
no matter how convincing it may appear. Thus, the question of when the included offense instruction is
required ig, in a sense, deciding whether if the jury were not to believe any part of the state’s evidence,
would there still be remaining in the case sufficient evidence to justify submission of the included offense,
that is, sufficient evidence remaining to support a jury finding of guilt of the ineluded offense. If so, then
the included offense instruction should be given.

Although this section of the Code will apply to such non-Code offenses as murder (for conduct
occurring after the effective date of the Code), this section should ot affect the automatic submission rule
with regard to the giving of an instroction on the lesser offense of manslaughter, as this rule is based on
the definition of the erime of manslaughter and the application of Code provisions to non-Code oifenses is
controlled by the statute defining the non-Code offense.
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1.11 Burden of Injecting the Issue (§556.051)

Code

When the phrase "The defendant shall hove the burden of injecting the issue” 18 used in the
code, it means

{1} The issue referred to is nol submitted to the trier of fact unless supported by the evidence;
and

{21 If the issue is submitted to the trier of fact any reasonable doubt on the issue reguires a
finding for the defendant on that izsue.

Comments

This and the next section on affirmative defense deal with the procedural questions of when certain
issues are “in the case” and which side has the "burden” of convincing the jury on the issues.

For almost all of the issues in a criminal prosecution, the state has the burden of introducing the
evidence supporting the issue and the hurden of convincing the jury beyond a rezsonable doubt. In a few
instances, however, one or both of these "hurdens” are placed on the defendant. The Code uses the phrase
“The defendant shall have the burden of injecting the issue” to indicate those issues where only the
burden of producing evidence is put on the defendant, the burden of persuasion remaining on the state.
The Code uses the phrase "affirmative defense” to indicate those issues where the defendant not only has
the burden of producing evidence but also of convincing the jury. The ferm “burden” is somewhat
misleading. It is more accurate to describe them as "rigks”. That is, when cne party has the risk of the
non-production of evidence, that party loses on that issue (it is not even in the case) unless some evidence
supporting that issue is introduced. However, it does not matter which side actually produces the
evidence or from whose witnesses it comes. The question is whether or not there is evidence supporting
the issue in the case. If there is not, then the issue is nol in the case and the party with that “risk” in
effect loses on that issue.

For example, in an assault case, if there is no evidence of self-defense, then self-defense is not in the
case and the jury is not instructed as to that possibility. The defendant has the burden of injecting that
issue (or, more accurately, bears the risk of the non-production of evidence on that issue}. If there is
evidence supporting self-defense introduced, then self-defense iz in the ease and the jury will be given an
instruction on that possibility. The burden of persuasion, however, is on the state, once self-defense is in
issue, Lo convincee the jury beyond a reasonable doubt that the agsault was not committed in self-defense.
Note 1t does not matter whether the evidence supporting seli-defenise comes from the state’s witnesses or
the defense witnesses. It is simply a question of whether there is evidence in the case supporting the
possibility of self-defense. Belf-defense (and almost every other type of justification) is, under the Code, an
issue as to which the “defendant has the burden of injecting the issue.”

By adopting this terminclogy of injecting the issue and defining it so that it puts the burden of
producing evidence on the defendant but leaves the burden of persuasion on the state, the Code
provisions defining various offenses and defenses can designate thnse issues which are not in the case
until there is some evidence of them introduced.

Of course, when a statute lists the elements of an offense and does not specify that the defendant has
the burden of injecting a partieular issue or that the issue is an affirmative defense, then the state has the
normal burdens of producing the evidence and convineing the jury beyond z reasonable douht. The code
uses the phrases of "burden of injecting the issue” and “affirmative defense” only to designate thoze
particular issues as to which the normal burdens do not apply.

Also note that designating an issue as being one where the defendant has the burden of injection or
as an affirmative defense also has a consequence with regard to pleading, in that the state iz not required
to plead the existence or non-existence of the issue in the information or indictment.
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1.12 Affirmative Defense (§556.056)
Code

When the phrase “affirmative defense” is used in the code, it means

{1) The defense referred fo is not submitted to the trier of fact unless supported by the
evidernce; and '

{2) Ifthe defense is submitted to the trier of fact the defendant has the burden of persuasion
that the defense iz move probably true than not.

Comments

See comments on preceeding section on burden of injecting the issue. When an issue (a defense) is
denominated an affirmative defense, this means that such an issue is not in the case until thers is
evidenee supperting it in the case. If there is no evidence on the issue it Is nol in the case and no
instruction on the issue is given to the jury. To this extent there is no difference between an issue béing
an affirmative defense and one as to which the defendant has the burden of injecting the issue. However,
once evidence on the issue has been introduced, then as to an affirmative defenge the defendant has the
burden of persuasion, unlike “the burden of injecting the issue” where the burden of persuasion is on the
state.

With an affirmative defense, once it is in the issue, the defendant has the burden of persuasion.
However, the standard for that burden iz not beyond a reasonahle doubt but only that the defendant
convince the jury that the defense is maore probably true than not.

There are very few affirmative defenses in criminal law. The Code includes only the following as
affirmative defenses:

Abandonment of purpose- $562.041.2(3)

Duress-4562.071

Lack of responsibility because of mental disease or defect4562.086. Note this merely continues
the present law where this izsue is an affirmative defense. See Chapter 552. ESMo.

General Justification-§8563.026. Note that this is the doctrine of necessity as an emergency
measure. All other types of justification are not affirmative defenses, but the defendant does have
the burden of injecting the issue.

Mistake as to age in ceriain sex offenses-$566.020.3,

1t should be noted that placing either the burden of injecting the issue on the defendant or making
something an aflirmative defense is the exceptional situation, and there are constitutional limitations on
placing these burdens on the defendant, particularly in the case of affirmative defenzes. See In re
Winship, 397 U.S. 358, 90 8.Ct. 1068 (1970); Mullaney v. Wilbur, 421 U.S. 684, 95 5.Ct 1881 (1975);
State v. Cormmenos, 461 5. W .24 8 (Mo. 1870); but see Patterson v. New York, 432 U5, 197, 97 8.C..
2319 (1977).

1.13 Code Definitions (§556.061)

In this eode, unless the context requires a different definition, the following shall apply:

Comments

The definitions in this section apply thronghout the code. In addition, there are often chapter

definitions at the beginning of particular chapters.
{1} "Affirmative defense” has the meaning specified in gection 556,068,
{2y "Burden of injecting the issue” has the meaning sperified in section 856 081,
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Comments

See comments to §$556.056 and 556.051, supra,

(537 “Confinement”, a person is in confinement when he is held in a plaee of confinement
pursuant to arrest or order of a court, and remaing in confinement unti]

(a} A court orders his release; or
(b} He is released on bail, bond, or recognizance, personal or otherwise; or
(e} A public servant having thelegal power and duty to confine hira authorizes his release
without guard and without condition that he return te confinement;
{d} A person iz not in confinernent if

a. He is gn probatien or parele, tempoerary or otherwise; or

Is. He is under sentence to serve a term of confinersent which is not continnous, or is
serving a sentence under a work-release program, and {n either such case is not being held
in 2 place of confinement or is not being held under guard by a person having the legal
power and duty to transport him te or from a place of confinement.

Comments

This definition of conflinement and the definitions of “custody™ (6), and "place of confinement” (20}
are particularly applicable to Chapters 575 and the offenses relating to escape (see $§575.200, 575,210
and 575.220) and to Chapter 563, Justification {see §$563.046 and 563.056},
Note that subsection {3) (d} stating when a person is not in confinement should be read as a separate
paragraph and not as a part of the first sentence.
{43 "Consent”, consent or lack of consent may be expressed or implied. Assent does not
constitute consent if
{a} It is given by a parson who is legally incompetent fo authorize the conduct charged to
constitute the offense and such incompetence is manifest or known to the actor; or
{b) Itis given by a person wha by reason of youth, mental disease or defect, or intoxication,
is manifestly unable or knoswn by the actor to be unable to make a reasonable judgment as
to the nature or harmfulness of the conduct charged to constitute the offense; or
{c) It is indueed by force, duress or deception.

Comments

This definition attempts to state the usual meaning of the term consent as to certain situations
which do not constitute consent, The definition is applicable to the sexual offenses in Chapter 566. Note
that the code also contains specific sections on consent in relation to crimes involving physical injury, see
§565.080 on consent as a defense to assault crimes, and in relation to crimes involving restraint, see

§565.100 on lack of censent in kidnapping and related erimes.
{5y "Criminzl negligenee” has the meaning specified in section 662.016,

Comments

See comments to §562.016. This is one of the terms used to cover the culpable mental states. See

Purposely {22), Knowingly {15) and Recklessly (23).
# "Custody”, a person is in custody when he has been arresied by has not been delivered to a
place of confinement.

Comments

See comments on “confinement” (J), Note that “eustody” as used in §565.150, Interference with

Custody, is obviously used in a different context and clearly has a different meaning.
171 “Dangerous instrument” means any instroment, article or substance, which, under the
sireumstanees in which it is used, is readily capable of causing death or other serions physical
injury.
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Comments

This definition and that of "deadly weapon” (9) are based on New York Penal Law §10.00 (12) and
(13}. They are used in the Code with reference Lo several crimes, including the assault offenses, burglary
and robbery. The distinction between the two is not significant in erimes against the person but is in
robbery and burglary. Note that practically anything can be 2 dangerous instrument since it is defined
according to its being used in a manner capable of causing death or serious physical injury. Conversely,
nothing is inherently a dangerous instrument since whether it falls within this definition turns on “the
clreumstances in which it is used.”

{8 "Dangerous felony” means the felonies of murder, forcible rape, assault, burglary,
robhery, kidnapping or the attampt to commit any of thess felonies,

Comments

The term dangerous felony is significant in the application of the extended term provisions to
“"dangerous offenders” under §558.016.3. One part of the definition of dangerous offender is a person who
has 4 prier vonviciion for a class A or B felony or a dangerous felony.

(9 "Deadly weapon” means any firearm, lpaded or unleaded, or any weapon from which a
shot, readily eapable of producing death or serious physical injury may be discharged, or a
switchblade knife, dagger, billy, blackjack or metal knuckles.

Comments

See comments on dangerous mstrument {73, Note also terms used in §564.610 RSMo 1968 dealing

with concealed weapons,which is not repealed.
(18} “Felony™ has the meaning specified in section 556,014,

Comments

See comments on $556.016,
i11) “Forcible compulsion” means either
(a) Physical force that overcomes reasonable resistance, or
{h) A threat, express or implied, that places a person in reasonable fear of death, serious
physical injury or kidnapping of himself or another person.

{12} "Incapacitaied” means that physical or mental condition, temporary or permanent, in
which a person is uneonscious, unable to appraise the nature of his conduct, or unable to
communicate unwillingnesg to an act. A person is not “incapacitated” with regpect to sn act
commitied upon him if he became unconscious, unable to appraise the nature of his ronduct, or
unable io communicate unwillingness to an aci, after consenting to the act,

Comments

"Forcible compulsion” and “Incapacitated” are related to the concept of consent and are particularly
involved in the sexual offense of Chapter 566. The terms are also used in §565.100 dealing with lack of
consent in kidnapping and related offenses. ‘

{13 "Inhabitable structare” has the meaning specified in section 568,018,

Comments

See comments to §569.010 (2) and (4). The term is used in relation to the erimes of arson and burglery
and related offenses,
{14) “Infraction” has the meaning specified in section 558.021.

Comments:

See comments to §556.021.
(158} "Knowingly” has the meaning specified in section 562.016.
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Comments

This, along with Purposely, Recklessly and Criminal Negligence are terms used for the culpable

mental states, See comments to §562.016.
(18 “Law enforcement officer” means any public servant having both the power and duty to
make arrests for viclations of the laws of this state.

Comments

This is a general term designed o cover the wide variety of terms used in pre-Code and non-Code

statutes. Cf, {11. Rev, Stat. Ch. 38 §2.13.
(17 "Misdemeanor” has the meaning specified in section 556.018,

Comments

See comnmments to §556.016.
(18) "Offense” means any felony, misdemeanor or infraction

Comments

See comments te §§556.016 and 556,021, Offense includes felony, misdemeanor and infraction. Note

that "crime” includes only felony and misdemeanor,
(19} “Physical injury” means physical pain, iHiness, or any impairment of physieal condition.

Comments

The definitions of physical injury and sertous physical injury (24) need to be read together. Cf, §210.0
Model Penal Code (P.(0.D. 1062} Note that serious physical injury is aggravated physical injury so that a
erime requiring “physical injury” as an element is satisfied by either physical injury or serious physieal
injury.

(207 “Place of confinernent” means any building or facility and the grounds thereof wherein
a eourt is legally suthorized to order that a person charged with or convicted of a crime be held.

Comments

See comments to “confinement” (3},

(21} “Public servant” means any person emploved in any way by a government of this state
who is compensated by the government by reason of his employment. It includes, but is not Hmited
to, legislators, jurers, members of the judiciary and law enforcement officers. 1t doss not inelude
witnesses.

Comments

Thiz is & general term covering a wide variety of government employees. The term is used
particularly in defining offenses against the administration of justice and affecting povernment. See
Chapters 575 and 576.

{22) "Purposely” has the meaning specified in section 562.0186,
(23} "Recklessly” has the meaning specified in section 562.016.

Comments

Purposely and reckless, along with knowingly and criminal negligence are terms used for the
culpable mental states. See comments to §562.014.
{24} "Serious physical injury” means physieal injury that creates a substantial risk of death
ol that causes serious permanent disfiguremert or protracted loss or impairment of the function of
any bodily member or organ.
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Comments
See comments on physical injury (19). In addition note that the definition of serious physical injury

malkes it unnecessary to have a separate crime of mayhem,
{25 "Voluntary act” has the meaning speeified in section 562.011,

Comments
See eomments to §562.011.
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The Code puts all provisions dealing with disposition of persons convicted of erimes in five chapters.
Chapter 557 deals with the general provisions and sets out the authorized dispositions that are available
as well as genieral provigiong regarding sentencing. It is followed by chapters dealing with specific aspects
of sentencing: Imprisonment in Chapier 558, Probation in Chapter 559, and Fines in Chapter 564,
Chapter 561 deals with collateral consegquences of conviction. Except where inconsisient with the
language of the statute dealing with non-Code offenses, the sentencing provisions of the Code zpply to

non-Code offenses as well as {o Code offenses.

2.2  Authorized dispositions (§557.011)

Code

1. Every person found guilty of an offense shall e dealt with by the court in accordance with
the provisions of this chapter, except that for offenses defined sutside this code and not repealed,
the term of imprisonment or the fine that may be imposed is that grovided in the statuie defining
the offense; however, the conditional release terro of any sentence of a term of years shall be

determined as providad in subsection 4 of section B58.011.

2, Whenever any person has been found guilty of a felony or a misdemeanor the court shall
male one or more of the ollowing dispesitions of the offender in any appropriate combination. The

eourt may:

{1} Bentsnee the person to a term of imprisonment as avthorized by chapter 558, RSMo.;

(2 Bentence the person to pay a fine as authorized by chapter 860, RSMo.;

{3) Suspend the Impaosition of sentence, with or without placing the person on probation;
{4y Pronounee sentence and suspend its execution, placing the person on probation;
(87 Impose a period of detention as a eondition of prebation, as authorized by section

559.026 R5Mo.,

3. Whenever any person has been fpund guilty of an infraction, the court shall make one or
more of the following dispositions of the offender in any approprizte combination. The court may;

11} Bentence the person to pay a fine as authorized by chapter 860, ESMa,;

{%) Suapend the Impesilion of sentznes, with or without placing the person on probation;
{3} Pronounce sentence and suspend its eseeution, placing the person on probatien.
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4, Whenever any organization kas been found guilty of an offense, the court shail make one or
more of the following dispositions of the organization in any appropriate combination. The eourt
may:

(1) Bentence the organization to pay a fine as authorized by chapter 580, RSMo.;

{2) Buspend the imposition of sentence, with er without placing the organization on
probatien;

{3) Pronounce sentence and suspend its execution, placing the organization on probation;
4] Tmpose any speetal sentence or sanction authorized by law,

5. This chapter shall not be construed o deprive the court of any authority conferred by law to
decree a forfgiture of property, suspend or cancel a license, remove 2 person {rom office, or impose
any other ¢ivil penalty, An appropriate order exercising such authority may be included as part of
any sentence.

Comments

1. A person found guilty of an offense committed after the effective date of the Code will be dealt
with as follows:

a. If the offense is defined in the Code he will be dealt with in accordance with the provisions
of the Code.

b. If the nffense is defined ouiside the Code, that iz a nen-Code offense, he will still be dealt
with in accordance with previsions of the Code except that the term of imprisonment or the fine
that may be imposed is that specified in the statute defining the offense and if there is any
language in the statute defining the non-Code offense which is inconsistent with the provisions
of the Code then the language of the non-Code offense governs.

In particular, note that the following Code provisions will apply as to the disposition of persons
convicted of non-Code offenses:

(1} The conditional release provigions of the Code will apply to all sentences for a term of years. See
§558.011.

(2y Ifthe statute defining the ¢ffense does not apecify a penalty for the offense, the Code classifies the
offense and thus the range of punishment is set by the Code provisions. See §557.021(1) & (2).

{3} A person convicted of a non-Code offense may still be a candidate for an extended term under the
provizions of the Code. See §558.016 and see §557.021 for the method of classifying the non-Code offense.

(4} The penalty for attempting to commit a non-Cede offense or conspiracy to commit a non-Code
offense will be determined by the Code provisions. See §557.021 for the method of clasgifying the attempt
or conspiracy to commit a non-Code offense. Nete that if the non-Code offense specifically provides a
penalty for attempting to or conspiracy to commit it, then the express provision of the non-Code statute
will contrel.

(5) Special range of punishment rules apply with respect to fines for corporations for non-Code
offenses. See §560.021.

2. Subsection Z lists the authorized dispositions available to the court and provides the court with
considerable flexibility in structuring an appropriate disposition after a finding of guilt in any felony or
misdermeanor cage. Note that §557.036 gives the jury the power to declare the maximum term of
imprisonment. However, in most cases the court will be the only sentencing autherity, because a jury will
not be invelved when the defendant pleads guilty or “reguests in writing that the court zssess the
punishment” {see §557.036(2} ). Even when the jury makes an initial sentencing assessment, the court
must still “decide the extent or duration of senfence or other disposition to be imposed under all the
circumstances, having regard to the nature and circumstances of the offense and the history and
character of the defendant and render judgment accordingly.” See §557.036(1).

Thug, the court makes the ultimate decision as to the extent or duration of sentence, even after a jury
assessment of an appropriate maximum term of imprisonment. Thig is a change from the pre-Code
language of §546.430 (which is repealed) where the court had the "power, in all cases of conviction, to
reduce the extent or duration of punishment assessed by a jury il . . . the punishment assessed is greater
than, under the circumstances of the case, ought to be inflicted.”
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The code provisions require the court to structure an appropriate disposition in each case whether or
not the jury is involved in sentencing,

The sentencing court must male one or more of the following dispositions of a convicted offender in
any appropriate combination,

a. The court may senience the person to a period of imprisonment as authorized by the
classification of the offense and subject to the maximum term set by the jury. See Chapter 558,

b, The court may sentence the person to pay a fine as authorized by the classification of the
offerze and as subject to the provisions of Chapter 560. Note that Chapter 560

(1) imposes limits on the size of fines
(2) distinguishes between fines imposed on persons and en corporations
(3) indicates certain conditions that must be met
fa) if the court wishes to impose a fing alone on a person when there is another anthorized
disposition. See §560.026(2).
{(b) il the court wishes to impose a fine in addition to any other sentence. See §560.026(3).
{4) prohibits fines in amounts which will prevent the offender from making restitution or
reparation to the victim of the offense. See §560.026(1).
(3) indicates alternative modes of payment which the court may authorize, See §560.028(4).
(B) points out that the court may noé, when imposing a fine, impose an alternative sentence to be
served in the event of nonpayment.
(7Y allows for fines to be based on the “gain” the offender made from the offense. See §560.011,
¢. The court may suspend imposition of sentence in all cases, including those where the jury
verdict has declared a maximum term of imprisonment. The court is given the diseretion to place the
defendant on probation in addition to suspending imposition of sentence.

This alternative of suspended imposition of sentence was available under pre-Code law, and is well
established and often been used especially with youthful offenders with no prior record. The effect of the
suspended imposition of sentence is that there has been no judgment and for the record, no conviction.
The purpose of this disposition is primarily rehabilitative and to this end the court is given discretion to
iropose or not to impose probation, considering the "nature and circumstances of the offense” and “the
history and character of the defendant” §559.012.

Note that even with a suspended imposition of sentence, if the defendant is placed on probation, a
period of “shock detention” can be used as a condition of that probation.

d. The eourt may pronounce sentence and suspend its execution placing the person on
probation. This disposition differs from the suspended imposition of sentence in that under this
alternative the defenndant has a record of a conviction. Noie also that under this aliernative the defendant
must be placed on probation.

See Chapter 559 for specific provisions dealing with probation.

If probation after a suspended execution of sentence is revoked and the suspended sentence brought
into operation, it does not appear in principle that a hearing es fo the senience will have to be held.
However, in certain situations it may be desirable to have a further hearing on possible sentence
reduction as a result in changes in the defendant’s circumstances, particularly if the sentence included a
fine.

Note that if a court sentences a defendant to pay a fine and to a term of imprisonment, but suspends
execution only of the term of imprisonment and places the defendant on probation, it may not be a
condition of probation that in the event of non-payment of the fine, the defendant will have {o serve the
term of imprisonment. See §560.026(5).

Note also that the court may rot suspend execution of only a part of a term of imprisonment. Of
course, the court may impose a period of “shock detention” as a condition of probation,

3. The court may impose a period of detention as a condition of probation. This provides autherity for
the use of "shock detention” as a condition of probation. State ex rel 8t. Louis County v. Stussie, 556
5.W.2d 186 (Mo. banc 1977) prohibited such a dispesition under pre-Code law because there was no
statutory authorization for such a disposition. The opinion noted that this section of the Code would
authorize this disposition.
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Seetion 659.026 sets out the conditions under which such a period of detention may be used. Note it is
not avatlable in infraction cases, and the maximum period of such detention is limited to 15 days in
misdemeanor cases and 68 days in felony eases.

Note also that the detention time need not be consecutive but may be divided into a number of
periods and distributed over the period of probation. Thus such detention could be weekends, or overnight
50 that the offender can continue to work.

Special Notes

“Person”

"Felony or
misdemeanor”

“Cne or more . ..
dispositions ... in
any appropriole
combination.”

"Suspend the
imposition of
gentence, | ..

probation

"Pronounce sen-
tence . .. suspend
its execution, . ..
probation”

“Impose a period of
detention . . .
condition of
probation”

Subsection 2 appliesonly to natural persons. See subsection 4 for alterna-
tive dispositions as to organizations.

These terms are defined elsewhere (see $556.018) and are defined accord-
ing to the length of imprisenment terms that may be imposed upon con-
vickion, According lo this subsection, all persons convicled of a felony or
misdemeanor must be dealt with as this section provides. However, there
i3 no provigion in the section for the death penalty which is 4 permissible
penalty for capital murder. Capital murder iz a non-Code offense and
thus, its provisions with regard to penalty will conirol when inconsistent
with the provisions of this section.

Whether or not more than one disposition is appropriate and whetheror
not the combination is appropriate should be determined by the court,
having regard to at least three sets of factors:

{1) The nature of the disposition itsell. E.g. suspending the imposi-
tion of sentence is obvipusly incompatible with seme other disposition.

{2} The other provisions of the Code. Specific provisions of the Code
may Indicate in whai circumstances a particular disposition would be
appropriate. In particular note the provisions in Chapter 560 on fines
indicating when a fine alone is appropriate and when a fine should he
imposed in addition to another sentence. Also see §859.012 as to when a
person should be placed on probation.

(3) Suchfactorsas couris have traditionally considered in determin-
ing the appropriatensss of combinations of dispositions, insofar as these
are not ingonsistent with the provisions of the Code.

Note that probation under this provision isniot a sentence. In the event of
a probation revocation, the revocation procedures of $659.0036 apply. and
upon revocation the court may "impose any senience available under
$557.011" $559.036(3) 1.

Under this alternative, the court suspending execution of the sentenee
must place the offender on probation. If probation here is revoked the
sentence previously imposed is then executed, §559.036(3).

This dispesition is not independent but must be used in conjunction
with subsection 2(3) or 2(4). This disposition iz not 2 “sentence” even
though detention is involved. It is a “condition of probation™. Note that
pre-Code §549.058, which is not repealed, defines probation as including
release “without imprisonment”. To the extent that this is arguably
inconsistent with the Code provision providing for detention as a condi-
tion of probation, the Code provision controls. Note that other seetions
in Chapter 549 dealing with probation were not repealed. For the most
part these are consistent with the Code and are not needed as regards
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their provisions dealing with probation, However, they are needed with
regard to their provisiens dealing with parole.

Note that the provisions here dealing with detention as a condition of
probation do not apply to confinement for purposes of physical or mental
treatment, and do not prevent condition of probation invelving the ob-
taining, for example, of psychiatric treatment which could invelve
confinement in an institution.

3. Subsection 3 sets out the dispositions available after conviction of an infraction. The alternatives
are limited to:
a. a sentence to pay a fine
b. a suspended imposition of sentence with or without placing the person on probation
¢. a suspended execution of senténce placing the person on probation.
A person convicted of an infraction is not subject to any sentence other than a fine, or a fine and
forfeiture or other civil penalty. Nojail or prison term may be imposed for an infraction, nor may the ceurt
impose any period of detention az a condition of probation.

Special Notes

"Person” Subsection 3 applies only to natural persons. See Subsection 4 as to
organizations.

"One or more of the Note that there are no appropriate combinations of the alternative dis-

fellowing dispositions position for infractions. Each is inconsistent with the others, and thuos

.. .in any appro- only one could be selected. Note, however, that the use of probation is

pricte combination” available with two of the alternatives and this provides some flexibility.

"Infraction” Note that the definition of “Infraction™ in §5556.021 alloews only for a

sentence of a fine, “or fine or forfeiture or other civil penaliy”. The Code
provigions provide only for fines unon conviction of infractions. Authority
for imposing forfeitures or other civil penalty must be based on other
statutory provisions.

4. Subsection 4 sets out the alternative dispositions afler an organization {which will usually be a
eorporation) has been found guilty of an offense. In thig situation the court may:
a. sentence the organization to pay a fine
b. suspend the imposition of sentence with or without placing the organization on probation
c. pronmounce sentence and suspend its execution, placing the erganization on probation
d. impose any special sentence or ganction authorized by law,
In the nature of things, a jail or prison term or a detention period as a condition of probation are not
sentencing possibilities for organizations, and thus the alternatives available are limited.

Special Notes

"Organization” This term is not defined in the Code. See however §582.056 on liability of
corporations and uninvorporated associations. Note that the possibility
of finding criminal liability for an unincorporated association is de-
pendent upon the language of the specific statute defining the offense
which must either place a duty on the association or clearly indicaie a
legislative intent to impose eriminal liability on the association. Crim-
inal liability for corporations under §562.056 is broader.

5. This subsection preserves the court’s power to impose “special” penalties primarily civil in nature
when such are permitted by law, notwithstanding that such penalities are not authorized dispositions
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under §557.011. Note for example the provisions dealing with forfeiture of public office upon conviction of
certain offenses under §561.021.

2.3 Classification of Offenses (§557.016)

Code

1. Felonies are classified for the purpose of sentencing into the following four categories:
(1) Class A felonies;
(2) Class B felonies;
{8} Class € felonies; and
(4} Clasgss D felonies.
2. Misdemeanors are classifled for the purpose of sentencing into the following three
categories:
{13 Class A misdemeanors;
{21 Class B misdemeanors; and
(3) Class © misdemeanocrs,
3. Infractions are not further classifisd.

Commentis

One of the major objectives of the Code was to simplify Missouri sentencing laws by eliminating the
280 different types of penalties previcusly authorized. Following the approach of the Model Penal Code,
for purposes of sentencing the new Code classifies felonies into four categories - classes A, B, C, and D,
and misdemeanors into three categories - classes A, B, and C. Infractions are pot further classified.

The Model Penal Code contains three felony categories, The class D felony category was added to take
account of the fact that existing Missouri felony penalties tended to fall readily into four categories.
Similarly, misdemeanors were divided into three categories, as against the two categories recommended
by the Model Penal Code.

For a discussion of the need for this system of classification of crimes, see Anderson, "Sentencing
Under the Proposed Missouri Criminal Code—The Need for Reform,” 38 Mo. L. Rev. 548, 553.54, 568-58
{1973},

A variety of offenses which are punishable by a fine, or a fine and forfeiture or other civil penalty are
now grouped together under the Code in the category of infractions. The infraction is a noneriminal
offense and does not give rise to any disability or legal disadvantage associated with conviction of a
crime. §558.021 R8Mo.] Conviction of an infraction only resulis in imposition of a civil sentence (usually
a fine) or other disposition specifically authorized for infractions. See $557,011(3). Thus, a person
convicted of an infraction is not subject to any of the legal disqualifications or disabilities flowing from
conviction of a crime.

2.4 Classification of Offenses Qutside this Code (§557.021)

Code

1. Any offense defined outside this code which is declared 1o be a misdemeanor without
specification of the penalty therefor is a class A misdemeanor.

2. Any offense defined oulside this code which is declared to be 5 felony withoul specification of
the penalty therefor is a class D felony.

3. For the purpose of applying the extended term provisions of section 558,018, BSMo., and for
determining the penalty for attempts and conspiracies, nifenses defined oubside of this code shall be
classified ns follows:

{13 If the offense i{s & felony
{a] It is & class A felony if the authorized penalty includes death, life imprisonment or
imprisonment for a term of twenty years or more;
{b} It is a class B felony if the maximum term of imprisonment authorized exceeds ten
years but is Iess than twenty years;
{c} ltisaclass C felony if the maximum term of imprisonment authorized is ten years;
{d) Itis aclass D felony if the maximum term of imprisonment is less than ten years;
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(21 If the offense i5 a misdemeancr
{a) It is a class A misdemeanor if the authorized imprisonment exceeds six months in
iail;
(b} It is a class B misdemeanor if the authorized imprisonment exceads thirty days but
ia not mors than six months;
{¢) It is a class € misdemeancr if the authorized imprisonment is thirty days or less;
{dy It is an infraction if theve is ne avthorized imprisonment.

Commentis

1, Code offenses are classified aceording to the categories of §557.016. It Is anticipated that any new
offenses created by the legisiature will be clagsified according to these categories. However, the offenses
outside of the code which were not repealed—the non-Code offenses—are not so classified. But, as
discussed in 92.1, many of the sentencing provisions of the Code apply to non-Code offenses, and this
section deals with the classification of the non-Code offenses when such classification is needed in order
for the Code provisions to apply.

2. When a non-Code offense contains its own penalty provision, that provisior and not the Code
provision determines the possible penalties that may be imposed. However, if the non-Code statute does
not specify the penalty, then under this section, if the offense is declared to be a felony (by the non-Code
statute) it is a ¢clags D felony and the Code provisions applicable to elags D felonies apply. If the offense is
declared to be a misdemeanor bui no penalty is specified in the non-Code statute, then the offense is a
class A misdemeancr and the Code provisions applicable o class A misdemeanors apply. Cf. pre-Code
§8546.500 and 556.270 which are repealed).

3. Attempting to commit a non-Code offense and conspiracy fo eommit a non-Code offense are Code
offenses as the Code containg a general attempt provision and a general conspiracy provision (see
Chapter 564) applicable to all offenses. For the purpose of determining the sentence for such attempts
and conspiracies tg commit non-Code offenses, it is necessary to classify the non-Code offenses using the
Code categories.

Similarly the operation of the extended term provisions depends on the classification of the offense
for which the defendant is being prosecuted for and in some instances the classification of the offenses for
which the defendant was previously convicted. See §558.016. The extended term provisions apply to
convictions for non-Code offenses and thus if is necessary to classify them using the Code categories.

The following table indicates the classification of non-Code offenses for the purpose of determining
the penalty for attempts and conspiracies and for the application of the extended term provisions,

TABLE 1
Sentence Anthorized Outside the Code Classification Assipned

Felonies:

(i) Death, life imprisonment, 20 years or more (i) Class A felony

(1) Maximum term of imprisonment exceeds 10 yvears, less than 20 (il) Class B felony
{iii} Maximum term of imprisonment is 10 years {iii) Class C felony

(iv] Maximum term of imprisonment is less than 10 years {iv) Class D felany
Misdemeanors and Infractions:

{t) Maximum jail term exceeds 6 months (i) Class A misdemeanor
(il) Maximum jail term exceeds 30 days, not more than 6 months {1} Class B misdemeanor
(111} Maximum jail term is 30 days or less (iil} Class C misdemeanor
{iv} No authorized imprisonment {iv) Infraction

Note that these classifications of non-Code offenses apply only when there is question of extended
terms, or of an affempt or conspiracy to commit a non-Code offense. In all other cases the range of
punishment is governed by the penalty provisions contained in the non-Code statute defining the offense.
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2.5 Presenience Investigation and Report (§557.026)

Code

1. When a probation officer is available to any ecourt, such probation officer shall, unless
waived by the defendant, make a presentence investigation in all felony cases and report to the
court before any authaorized disposition under section 557,011, In all other cases before the court a
probation officer shall, if directed by the court, make & presentence investigation and report to the
court before any authorized disposition nnder section 557.011, The report shall not be submitted to
the court or its contents diselosed to anyone until the defendant has pleaded guilty or been found
puilty.

2. The presentence investigation report shall be prepared, presented and utilized as provided
by rule of court except that no eourt shall prevent the defendant or the attorney for the defendant
from having access to the complete presentence investigation report and recommendations before
any authorized disposition under section 557 011,

3. The defendant shall not be obligated to make any stalement to a probation officer in
eonnection with any presentence investigation hereunder.

Comments

1. This section requires a presentence investigation and report in all felony cases before the court

can make an authorized digpesition unless:
a. a probation officer is not available to the court, or
b. the defendant waives the requirement of a presentence investigation and report.

In all other cases the court may require a probation officer to make a presentence investigation and
report,

This extends the pre-Code provisions under which an investigation and report was mandatory in
felony cases unless the court directed otherwise. The option ig no longer with the court and under this
section there must be an investigation and report in all felony cases unless the defendant waives the
requirement. Note, however, that the defendant, by waiving the investigation and report, cannot
preciude the eourt from ordering the report on its own. The court has discretion to order an investigation
and report in any case.

This section retains the pre-Code provision against disclosure of the report to the court or to anyone
until the defendant has pleaded guilty or been found guilty.

Subsection ¥ makes it clear that the entire presentence report, including its recommendations, must
be made available to the defendant or the defendant’s atlorney before the court makes any authorized
disposition.

HBubsection 3 provides that the defendant is not obligated to male any statement to a probation
officer in connection with any presentence investigation. This does not prevent a defendant from
providing information and cooperating in the investigation but simply provides that if the defendant
decides not ie make any statement, he should suffer no penalty or adverss consequences from not making
statements as he i3 under no obligation to make any statements.

Special Notes

"Probation officer . ., Probation officers are "available” when assigned to a particular court
avatlable” under $§549.245 or 548.371.
“In all other vases” This vefers primarily to misdemeanor cases and infraction cases. It also

includes ecases in which no probation officer is available (assigned) to the
court. Note in all such cases, the court may still order a probation officer
to make a presentence investigation and report. In auch cases the proba-
tion officer can be made “available” under §§549.245 or 549.371.

"rule of court” This covers both rules of the Supreme Court and loeal court rules.
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2.6 Presentence Commitment for Study (§557.031)

Codde

1. In felony cases where the circumstances surrounding the commission of the erime or other
circumstances brought to the atterition of the court indicate a strong iikelihood that the defendant
is suffering from a mental disease or disorder, and the eourl desires more detailed information
about the defendant’s mental cordition before making an authorized dispesition under section
557.011, it may order the commitment of the defendant for mental examination,

2. The court may commit the defendant to a faretlity of the department of mental healthor to a
hospital and order the defendunt examined by such person or persons as the court or that
department or hespital may designate. The cost of guarding and transporting any confined
defendant to and from any such facility or gther nlace of examination shall be borne by the county.
Any commitment shall be for a period not exceeding thirty days unless extended by the order sf the
epurt.

3, Within forty days after the order the person or persens making such examinalion or
examinations shall transmit fo the court a report thersofl including mmswers to any specific
nquestions submitied by the court. The clerk of the court shall immediately supply copies of the
report to the prosecuting atiorney and to the defendant or his attorney.

4. Any period of commitment to a facility of the department of mental health or to a hospital
for the purpose of this sectinn shall be credited against any term of imprisonment imposed upon the
defendants.

Comments

1. Subsection 1 provides a means for a court to acquire information regarding a convicted
defendant’s mental condition as an aid to the court in determining the appropriate disposition in
sentencing. Note this examination is not to determine competency to stand trial, nor lack of respongibil-
ity because of mental disease or defect. Those matters are governed by Chapter 552, and mental
examinations for those purposes will oceur before trial,

Under this section a court may order a presentence commitment for mental examination provided
the following conditions are met:

(a} itis a felony case;

(b} the circumstances, either those surrounding the commission of the erime or brought to the
attention of the court, indicale a strong likelihood that the defendant is sulfering from a mental
disease or disorder; and

{c) the court desires more detailed information about the defendant’s mental condition before
making an authorized disposition.

The aim of this section is to provide the court with more information relevant to the sentencing decision
s0 that the appropriate disposition can be made in the particular case before the court.

Speciatl Notes

“brought to the altention This does not require any action by a third party. The “circumstances”

of the court” leading to such cormnmilinent may be brought to the court’s attention by
the evidence in the case or by the defendant’sbehavior in eourt. Of courss,
either party may bring the circumstances to the attention of the court.

“strong likelifwod” This indicates that such commitments for mental examination should
not be made as a matter of course but only when there is good reason to
helieve the defendant is suffering from a mental disease or disorder.

“mental disease or disorder” Note this language differs from that found in §552.010 which uses the

terms “mental disease or defect”. Mental disease or diserder includes
any abnormal condition of the mind and is not intended to be restrictive
to certain types of diseases or disorders.
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2.8 GENERAL SENTENCING PROVISIONS

2. Subsection 2 defines the options available to the court. The court may
{a} commil the defendant fo a facility of the depariment of mental health, or
{b} comumit the defendant to a hespital selected by the court.
In addition, the court may
{¢) designate the person or persons who shall conduct the examination; or
{d) permit the department of mental health or the hospital to designate the examiner(s).
This section also provides that the ecounty bears the cost of guarding and transporting any confined
defendant.
The initial period of confinement may not exceed 30 days, although the court may grant extensions
of time.
Subsection 3 requires the report of the resulis of the examination be submitted to the court within
40 days after the order. Note that the court may submit specific questions to the examinsr(s} who must
answer them in the report. Note alse that copies of the report are to he supplied to both the prosecuting
attorney and the defense counsel.
Subsection 4 provides that any period of commitment must be credited against any term of imprison-
ment imposed on the defendant. See §558.031 for rules regarding time to be credited against a term of
imprisonment.

Special Notes

"confined defendant” A defendant who isnot free on bond or other type of release after a finding
of guilt. A defendant who is not a confined defendant would have to bear
the cost of transportation. Presumably there would be no cost of guarding
a personn who is on some form of release.

"forty days after the order” The report is to be made within this period. If the court grants an order

extending the original commitment period of thirty days, the report
would be due within forty days of the order extending the period.

2.7 Role of court and jury in sentencing (§557.036)
Codse

1. Subject to the lmitations provided in subsection 3 upen a finding of guilt vpon verdict or
plea, the court shall decide the extent or duration of sentense or other disposition lo be imposed
under all the circumstances, having regard to the nature and circumstances of the offense and the
history and charaeter of the defendant and render judgment accordingly.

2. The court shall instruct the jury as to the range of punishment authorized by atatute nnd
upon a finding of guilt to assess and declare the punishment as a part of their verdict, unless the
defendant requests In writing that the court assess the punishment in case of a finding of guilt. If
the jury finds the defendant guilty but cannot agree on the punishment to be assessed, the court
shall proceed as provided in subsection 1 of this section. If there be a trial by jury and the jury is to
assess punishment and if after duedeliberation by the jury the court finds the jury cannot agree on
punishment then the court may instruct the jury that if it cannot agree on punishment that it may
return its verdict witheut assessing punishment and the court will susess punishiment.

3. If the jury returns a verdict of guilty and declares a term of imprisonment as provided in
subsection 2 of this section, the court shall proceed as provided in subsection 1 of this section except
that any term of imprisonment imposed cannot exceed the term declared by the jury unless:

{1} The term declared by the jury is less than the authorized lowest term for the offense, in
which event the court cannet impose a term of imprisonment greater than the lowest term
provided for the offense; or
{2} The defendant is found {o be a persistent or dangerous offender as provided in section
558.018, BSMo., in which case:
{a} If he has been found guilty of a cdass B, C, or D felony, the court shall proceed ag
provided in section 558.016, REMo.; or
{b} If he has been found g%ﬁﬂh}f of a Eiﬁi&& A felony, the court may mqpﬁse any sentence
authorized for a class A felony.
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GENERAL SENTENCING PROVISIONS 2.7

Comments

This section maintains the Missourt practice of jury sentencing but with some modifications, The
major modifications are:

A. The section makes it clear that the ultimate decigion as to the sentence is to be made by the trial
judge. The jury has a definite role but this is to declare the maximum term of imprisonment that may be
imposed. Subject to some specific limitations, the court may not impose a longer term of imprisonment.
Howaver, it is up to the court to decide what disposition is appropriate in the given case and the court
must consider all the dispositions gvailable in deciding the proper sentence.

B. The option of whether the jury has any rele in the sentencing process is with the defendant, If he
wishes, no issue of the punishment will be submitted to the jury.

C. The court may not give an instruction to the jury on what happens if the jury cannot agree on the
punishment when the jury is first sent out. Such an instruction, if given at all, can be given only “if after
due deliberation by the jury the court finds the jury cannot agree on punishment.” This effectively
changes the result of State v, Brown, 443 8W2d 805 (Mo. Banc 1985),

D. No determination of whether the defendant can be subjected to an “extended term” is made until
after the jury returns a verdict of guilt.

1. Subsection 1 makes it clear that subject to certain limitations the court decides what the sentence
shall be. and makes the determination taking into account all the cireumstances.

In most instances, the court will be the sole authority in determining the sentence. No jury will be
invelved in the sentencing decision of a guilty defendant:

() when the defendant pleads guilty.

{b} when the defendant iz tried without a jury.

(¢} when the defendant is tried by a jury but requests in wriling that the court assess the
punishment.

The only instance in which the jury will be involved is when there is a trial by jury and no request for
court assessment of the punishment is made by the defendant. .

In such cases where the court is the sole authority involved in senfencing the court will select the
appropriate disposition or dispositions as are available for the particular offense. If there is a possibility
of an extended term being imposed, the decision wiil not be made until after the hearing on the extended
term.,

Z. When there is a jury and the defendant has not reguested court assessinent of the punishment,
then the court must submit the issue of the term of imprisonment to the jury using the MAI-CR approved
form of submitting the issue.

3. If the jury with their verdiet of guilt include a finding as to the term of imprigsonment, the court
still must deeide what disposition is appropriate in the particular case, However, in such a situation, the
court if it decides to impose a term of imprisonment cannot impose a termt which iz longer than was
included in the jury’s verdict. The jury's determination of the term of imprisonment thus restricts the
court in assessing the term of imprisonment (with two exceptions diseussed belew). However, the court
may impose any other authorized disposition that is available for the offense, including fines, suspended
imposition of sentence, suspended execution of sentence and probation.

The two exceptions to the court being limited by the term of imprisonment set by the jury are

{a) if the term declared by the jury iz less than the lowest authorized term for the offense. In such an
instance, if the court decides to impose a term of imprisonment it can only impose the lowest term
provided. For example, if the jury were to return a verdict of guilty of a class B felony (which carries an
authorized range of imprisonment of from 6 to 15 years) but declared a term of only three years (which is
lower than the lowest authorized term) then the court, if it decided to impose a term of imprisonment,
could only impose a term of § years (the lowest term authorized).

by if the defendant is found to be a persistent or dangerous offender, then the court is not Hmited by
the term of imprisonment declared by the jury, but must make the determination on its own. See
$558.016. Of course, the court could take into account the jury’s verdict as to sentence as an indication of
how seriously the jury viewed the offense on the basis of the evidence they heard.
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2.7 GENERAL SENTENCING PROVISIONS

4. The court thus is the primary authority in determining the sentence or disposition to be made ina
given case whether or not there is a jury verdict containing a term of imprisonment.

Under the Code provisions, after a finding of guilt, the court should first consider which of the
authorized dispositions set out in §557.011 are available for the particular offense or offenses, keeping in
mind the limitations on these dispositions both by offense and by particular provisions of the Code (such
as those dealing with fines). ,

Then the court should determine which of these dispositions or which combination of these
dispositions s appropriate in the piven case. The only limitation on the use of the available dispositions is
that if the jury has returned a verdict conlaining a ferm of imprisonment, any term of imprisonment set
by the court cannot exceed that eontained in the jury’s verdict {(subject o the two exceptions mentioned
above.}

Special Netes

"subfect to the limiiations The only limitation on the eourt’s authority in determining the appropri-

provided in subsection 37 ate disposition is the authority of the jury to declare a maximum term of
imprisonment, and that limitation applies only to the length of the term
of imprisonment, if any, that is decided upon by the court.

"naiure . .. characier of This is a statement of the basic factors which the eourt, in exercising its

the defendant” sentencing authority, should consider. In making its decision, the court
will have available to it information concerning the history and char-
acter of the defendant—information that would not be available to the
jury.

“shall instruct the jury” The instructions, of course, will follow the MAI-CR forms,
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CHAPTER 3

Imprisonment
(§§668.011-558.031)

Section Page
Introduetion 3.1 31
Sentence of Imprisonment - Incidents 3.2 3-1
Extended Terms for Persistent and Danperous Offenders 3.3 3-6
Extended Term Procedures 3.4 3.7
Coneurrent and Consecutive Terms of Imprisenment 3.5 3-9
Calculation of Terms of Imprisonment - Credit for Jail Time Awaiting Trial 3.6 3-10

3.1 introduction

This chapter deals with imprisonment. Included are the authorized terms for each category of crime
and the extended terms for persistent and dangerous offenders.

3.2 Sentence of Imprisonment - Incidents (§55B.011)

Code

1. The authorized terms of imprisenmens, including both prison and conditional release terms
are:

{11 For a class A felony, a term of years not less than ten years and not to excesd thirty
vears, or life imprisonment;

(2} For a class B felony, s term of years not less than five vears and not to exceed fifteen
years:

(3) For a class C felony, a term of not to exceed seven years;

(4} For a class D felony, & term of years not to exceed five years;

{8) For a class A misdemeanor, a term not o exceed one year;

{6} For a class B misdemneanor, a term not o exceed six months;

{7) For a class C misdemeanor, a term not to exceed fifteen days.

2. In cases of elags C and D felonies, the court shall have diseretion to imprison for 4 special
term not to exceed one year in the county jail or other authorized penal institution, and the place of
confinement shall be fixed by the court. If the court imposes a sentence of imprisonment for a term
longer than phe year upon a person convicted of a class O or 1) felony, it shall commit the person to
the custody of the department of corrections for a term of years not less than two years and not
exceeding the maximum authorized terms provided in suhdivisions {3} and {4) of subsection 1 of this
section.

3. {1) When & regular sentence of imprisonment for a felony is imposed, the court shall
commit the defendant Lo the custady of the division of corrections for the term imposed
under section 557.036, RSMo., or until released under pracedures established elsewhere by
law.

{2} A sentence of imprisonment for a misdemeanor shall be for a definite term and the court
shall commit the defendant to the county iail or other autherized penal institution for the
term of his sentence or uniil released under procedures established elsewhera by law.
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3.2 IMPRISONMENT

4. (1) A sentence of imprisoniment for a term of years shall consist of a prison term and a
conditional release term. The conditional release term of any term imposed under section
557.036, RSMo., shall be:

fa) One-thirgd for terms of nine years or less;

() Three vears for terms batween nine and fifteen vears;

{c) Five years for terins more than fifteen years, including life imprisonment; and the

prison term shall be the remainder of such term.
2y *Conditional release™ means the conditional discharge of 2 prisoner by the divigion of
corrections subject to conditions of release that the state board of probation and parcle
deems reasonable to assist the offender to iead 2 law-abiding life, and subject o the
supervision under the state board of probation and parcle. The conditions of release shall
include avoidance by the offender of any other crime, federal or state, and shall prohibit
technical violation of his prebation and parole.

Comments

This section sets out the normal ranges of authorized terms of imprisonment for all classes of crimes
and indicates the length of sentences which may be imposed for each class. See the Table of Sentencing
Ranges under the Criminal Code following $3.2. Note that the penalty for non-Cede offenses is that set
oul in the staiute defining the non-Ceode offense. For example, see the homicide offenses §5565.001 to
565.016 which include capital murder which can carry the death penalty.

1. The judge who decides that imprisonment is an appropriate sentence for the offender is required
to fix a term of imprisonment within the authorized range for the class of offense committed. IT a jury is
involved in senlencing the offender, the jury's verdict determines only the maximum term of imprison-
ment that may be imposed and the court must decide on the term to be imposed. See §537.036.

The term of imprisonment {ixed by the court is the maximum term that the defendant could serve for
that offense. Note that in felony cases in which the offender is sentenced to a term of years, the term
imposed automatically includes both a "prison term” and a “conditional release term” which together add
up to the term imposed. Subsection 1 sets the authorized terms of imprisonment according to the
classifieation of the effense.

Subsection 1(1}, permits the judge to impose either life imprisonment or to fix a sentence within the
range of 10 to 30 years for a class A felony.

Subsection 1(2} authorizes a sentencing range of 5 to 15 years for class B felenies,

Subsection 1{3) authorizes a term of years of not more than 7 years for ¢lass C felonies. Note that the
court does not have & continuous range of seven years within which to BEx the term of imprisenment. If the
court decides not to fix a term between 2 and 7 years, under subsection 2, the court may impose a jail term
of not more than ene year. If a jury is involved in sentencing, they will be instructed to set 2 maximum
term of between 2 and 7 years with the division of corrections, or a2 maximum jail term of net to exceed
orie year.

Bubsection 1(4) authorizes » sentencing range of not mere than 5 years for class D felonies. Asin the
case of clags C felenies, the court again has diseretion to impose a jail term of not to exceed one year. See
zubsection 2, :

Subsections 1(8), () and {7) basically reflect pre-Code maximum sentences authorized for mis-
dermeanors.

Special Notes

H3) "a term of not 0" should be read "a term of years not to”, see subsection 1(4), where "of
years” was included.

2. Bubsection 2 gives the court the choice of imposing a so-called “special term” in the case of class C
and D felonies of up to one year in the county jail or other authorized penal institution to which the court
has autharity to sentence for a misdemeanor. The division of corrections is not an authorized penal
institution within the meaning of this subsection. If the court imposes a special term, it mast specify
the place of confinement. Aliernatively the court may select a term of vears within the range from 2 years
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IMPRISONMENT 3.2

up to the maximum length of terms of imprisenment authorized for that class of felony. If a term of years
isthe sentence, the court must commit the offender to the custody of the division of corrections, Note that
as a consequence of this provision, it is not possible to impose a term of imprisonment for a elags Cor D
felony of more than one yvear and less than two years.

This subsection follows the approach of many pre-Code statutes which allowed for misdemeanor
sentences for some felonies, Tt allows for appropriate sentences for the less serious felonies.

Special Notes

"Speetel ferm” This expression is employed simply to distinguish it from a term in pris-
on. A special term may be imposed by the court exercising exactly the
same discretionary powers as it would exercise in imposing any other
term of imprisonment, and a jail term imposed uader this subsection will
be served in exactly the same manner as any jail term imposed for a mis-
demeanor for an equivalent period.

YAutharized peral Any institution autherized by law to serve as a penal institutien for

institution” misdemeanors but not including the division of corrections facilities.
Included would be penal farms, half-way houses, and other penal in-
stitutions not under the jurisdiction of the division of corrections. Re-
gional faeilities to serve as jails for several counties may be established
and so, would be authorized {or these special terms.

3. Under subsection 3(1} whenever the court imposes a sentence of imprisonment of a term of years
for any felony, the offender must be committed to the custody of the division of corrections for this period,
subject to possible release earlier under procedures established elsewhere by law. The “term of
imprisonment” for which the court commits the offender includes both prison and conditional release
terms. See subsections 1 and 4. Nothing in the Code, however, prevents a release prior to the expiration of
the “prison term” under the parole powers of the Board of Probation and Parole. See §549.261. Note that
the lengrths of the prison term and conditional release terms are determined by the term of imprisonment
imposed. The court, in seiting & term of imprisonment states only the term of imprisonment and does not
specify the length of the prison term or the conditional release term.

Under subsection 3(2) the court sentencing the offender to imprisonment for a misdemeanor must fix
a delinife term and commit the defendani to a speeific institulion, either the county jail or another
authorized penal institution, for the period of the term. The offender may be released earlier under
procedures established elsewhere by law. See, e.g., §540.081 and related gtatules.

Special Note

"BDefinite term” A term of days or months specified by the eourt within the range author-
ized for class A, B, or C misdemeanors.

4. Subsection 4 introduces an entirely new approach to the gentencing of felons. It provides that
whenever an offender is sentenced to a term of two vears or more, the Code automatically breaks that
term down into two distinet periods, namely, a "prison term” and a “conditional release term”.

The “prison term” is the mavimum amount of time 2 pergon can be held in prison before conditional
release. All prisoners are required to leave prison at the end of the prison term, even those who do not
wigh to be gonditionally released.

The "Conditional release term” iz the maximum length of time a person must satisfactorily serve
on conditional release or parole before he is finally discharged, rezardless of the point in time when he is
released from prison. Proposed Code §8,010(4) Comment.

The leugth of the conditionasl release term is determined sutomatically under the statutory formula:

{a) Ons-third for terms of 9 vears or less (between 2 and 9 vears);

(I Three years for terms of between 9 and 15 years; and
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{c} Five years for terms of more than 15 years, including life imprisonment.

The idea behind “eonditicnal releaze” is that every offender’s releaze from prison should involve a
transitional process. Under pre-Code law many felony offenders were released from prison without any
parcle supervision or control, The supervision on conditional release may be effective in keeping the
person from relurning to crime and assist in the offender's general rehabilitation. Vielalions of
conditions of his release will result in being sent back te prison and this should be a deterrent againgt
further crime or misconduct.

In or<er te achieve the objectives sutlined above, subsection 4{2) indicates thal conditional release of
the offender is to take place subject to such conditions as the state board of probation and parole deems
reasonable to assist the offender to lead a law-abiding life. Such conditions should in part be oriented to
the gircumstances of the individual offender. However, other standard conditions will be imposed on most
or all prisoners being released. E.g., the Code requires the imposition of the conditions that the offender
shall avoid any other crime, federal or state, and shall not commmit technical violations of his parole.
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SENTENCING RANGES UNDER THE CRIMINAL CODE

Sentence to: Divisian of County Extended Individual Corporation
Corrections Jail Term Fine’ Fine”
For felony
Class A 10 - 30 years or life Same §10.000
Class B 5 - 15 vears A0 vears 10,000
Class C 2 - T years 1 vear 13 vears 85.000 10,000
Class D 2 - 5 wears 1 year 10 years £5.000 10,000
For misdemeanor
Class A 1 vear 81,000 8 5.000
Class B 8 months F 500 % 2.000
Class C 15 days & 300 3 1.000
For Infraction & 200 5 560

Note: All penalties listed are maximum penalties ‘
*The Code also provides for an alternative fine of double the amount of “gain” with a limitation of $20,000 in the
case of individuals.

Every sentence to the Division of Corrections includes a "prison term” and a "conditional release term”

The conditional release term is

One-third of sentences of from 2 to § vears

3 vears for sentences of from over 9 to 15 years

5 vears for sentences of from over 15 years
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3.8 IMPRISONMENT

3.3 Extended Terms for Persistent and Dangerous Offenders (3558.016)

Cuode

1. The court may sentence a person who has pleaded guilty to or has been found guilty of a
class B, C, or D felony to an extended term of imprisonment if it finds the defendant is a persistent
offender or a dangerous offender.

2. A Tpergistent offender” iz one who has been previously convicted of two felonies
committed at different times and not related to the instant crime as a gingle criminal episode,

3. A "dangerous offender™ is ane who:

(1) Is being sentenced for a felony during the commission of which he knowingly murdered
or endangered or threatened the iife of another person or knowingly inflicted ar attempted
ar threatened to.inflict serinus physical injury on another person; and

(2} Has been previously convicted of a olass A or B felony or of a dangerous felony.

4. The total authorized maximuwm terms of imprisonment for & persistent offender or a
dangerous offender are:

(1) For a class B felony, a term of vears nol Lo excesd thirty vears;
(2} For a class C felony, a term of years not to exceed (ifteen years;
{3) For a class D felony, a term of years not to exceed ten years.

Commentis

1. This section replaces the pre-Code second offender statute (§ 558,280 repealed). However, it differs
significantly from the pre-Code [aw in that it permits a longer sentence of imprisonment to be imposed.
The court may sentence a person to an extended term, if the following findings are made and the
defendant has been charged with being a persistent or dangerous offender (See §8558.021 RS8Mo.»:

(a) If the defendant has pleaded puilty io, or been found guiliy of, a class B, 0, or D felony {an
extended term is not needed for a class A feloany as a life sentence may be imposed for a class A
felony; and

{bi the court finds the defendant to be a “persisient” or "dangerous” offender.

2. Subsection 2 defines a “persistent offender” as a person who has previously been convicted of two
felonies committed at different times and not related to the instant crime as a single criminal episode,
The effect of this definition, coupled with the substantive provisions of the section, Is to make §558.018
inte a “habitual offender” statute with enhanced punishment possibilities. Thus it differs from pre-Code
§556.280 RSMo. [repealed], which simply provided for judicial sentencing, but ne enhanced penalties, for
any person previously convicted of a felony. Note that an offender may be labelled “persistent” although
his previous two felonies may have been committed in the distant past and were not of the same or a
gimilar kind when compared to each other or to the current felony. These, however, are factors which the
court can take into account in determining whether to impose an extended term. There is no requirement
that the court impose a longer sentence than would otherwise be allowed simply because the defendant is
a "persistent offender.” The extended term provision simply allows the court to impose an extended term,
it does not require it.

3. Subsection 3 defines a “dangerous offender” as a persen who “has been previously convicted of a
class A or B felony or of a dangerous felony.” As with a persistent offender, the court is not required io
impose an extended term. The section simply allows the court to impese an extended term, but it does not
require it

4, Subsection 4 sets out the maximum term of imprisonment which may be imposed on a persistent
or dangerous offender. The maxima vary depending on the class of offense for which the defendant is
presently being sentenced. It should be noted that the ability to apply the provisions on extended terms is
dependent on the classification of the present charge and previous convictions. Particular problems arise
as to non-Code offenses. §557.021 provides the method of classifying the non-Code offenses in order to
apply the extended term provigions,
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Special Notes

“The cowrt may sentence”

“Felonies”

"Hnowingly Endanger”

“Knowingly inflicted
or aitermnpted or
threatened to inflict
serious physicel
injury”

"Dangeraus felony”

3.4

Although normally a sentencing jury will set the maximum length of
sentence which the court may impose, the court ig not limited by the
jury verdict as to sentence in cases of persistent or dangerous offenders.
The court has discretion to impose or not to impose an extended term
after finding the offender to be persistent or dangerous. Thus the effect
of a findingthat the defendant is a persistent or dangerous offenderistwo
fold: 1) The Range of the terms of imprisonment for class B, C and D
felonies are increased and 2) The court is not limited by a jury verdict as
to sentence in all classes of felonies, including class A felonies.

Although "felony™ is defined in §556.016 RSMo. to include any crime for
which a convicted person may be sentenced to death or to a term in excess
of one year, the Code does not expressly state that it includes federal or
sister state felony convictions. A repealed pre-Code provision, §556.290,
specifically provided for inclusion of such convictions in applying the
prior habitual offender provision.

To “knowingly endanger” the life of ancther for purposes of labeling the
defendant as a "dangerous offender”, the defendant musi be aware that
his conduct is practically certain to expose another person to serious
hodily harm or loss of life; reckless conduct is not sufficient,

“Knowingly” must qualify the key words in the phrase - “inflicied” and
“attempted” and “threatened to inflict - in order to properly determine if
the defendant is a “dangerousoffender”. Thus if the defendant was aware
that serious physical injury was “practically certain” to result from his
conduct, he “hnowingly inflicted” it. He is just as dangerous if he at-
tempted to inflid sericus physical injury but failed for some reason.

This ig confined by the Code to the felonies of murder, forcible rape,
assault, burglary, robbery, kidnapping, or the attempt to cormnmit any of
these felonies. § 556.061(8) REMo. These will generally be serious crimss.
However, “assault includes assauli in the second degree [§565.060
RS5Mo.], a class D felony which may be based on a finding that the de-
fendant attempted to kill or cause serious physical injury because he
believed, althongh unreasonably, that the killing or injury would be
justified. The various levels of seriousness and the nature of a "danger-
ous felony” should be considered by the prosecutor in making charge
decisions and by the court in deciding whether to impose an extended
term. T

3.4 Extended Term Procedures (§558.021)

Code

1. The court shall not impose an extended term under section 558,018 unless
{1} The indictment or information, original, amended or in lieu of an indictment, pleads all
essential facts warranting imposition of an extended term; and
{2} After a finding of guilty or a plea of guilty, 2 sentencing hearing is held at which
evidence establishing the basis for an extended term is presented in open court with full
rights of eonfrontation and cross-examination, and with the defendant having the spportu-
nity to present evidence; and
{3} The court determines the existence of the basis for the exiended term and makes specific
findings to that effect.
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2. Nothing in this sectinn shall prevent the use of presentence investigations or commitments
ander sections 557 046 and 557.081, R8Mo.

3. At the sentencing hearing both the state and the delendani shall be permitted io present
additional informaltion bearing on the issue of sentence.

Commentis

This section sets out the procedure which must be followed in the event that the prosecution wishes
to have the defendant sentenced to an extended term of imprisonment. It is clear that the initistive for
such a sentence lies exclusively with the prosecution and not with the eourt,

The procedure ouilined is designed to ensure the constitutionality of the extended term provisions.
Since the imposition of an extended term goes beyond a finding of guilt of the commission of a felony and
involves making “new findings of fact”, the requirements of Specht v. Patitersom, 386 U.5. 605 (1967
must be met. The provisions of this section are intended to meet these requirements and should be
interpreted accordingly.

1. The subsection 1(1) requirement is designed to give the defense notice of the intention to seek an
extended term.

Although the indictment or information must plead all essential facts warranting imposition of an
extended term, the facts may not be re¢levant to the trial on the corrent felony charge. The jury must not
be informed about the possibility of an exiended term because of the highly prejudicial effect that this is
likely to produce.

Subsection 1(2) sets out the reguirements for a special sentencing hearing in which competent
evidence establishing the basis for an extended term is presented in open court, with full rights of
vonfrontation and eross-examination, and with the right of the defendant te present evidence on the issue
of whether there is a basis for imposing an extended term and, if so, whether or not the court ought to
impose an extended term. See subsection 3. This is not a hearing before a jury.

Subsection 1{3) requires the court to determine whether there is a basis for imposing an extended
term. This basis must be found to exist beyond a reasonable doubt. The court is required to make specific
findings on the issues. These findings will be on all issues of law and fact involved in making the final
determination.

2. Subsection 2 preserves the ability of the court to employ presentence investigation reports and the
report from a presentence commitment for mental study under the cited sections. Once the court has
found the existence of the basis for an extended term, these reports may be empleyed in precisely the
same manner and for the same purposes as they would be in imposing a "normal!” sentence.

3. Subsection 3 grants both the state and the defendant the right to present additional information
bearing on the issue of sentence, at the sentencing hearing, beyond “evidence [about] the basis for an
extended term” {subsection 1(2)]. The information may be relevant to the issue of whethér the court, in its
discretion, should impose an extended term when the law and the facts permit it, and to the issue of what
extended term would be appropriate in the particular case. A finding that the defendant is a “dangerous”
or “persistent” offender is only the first step in the éxtended term hearing procedure and should be
followed by the presentation of additional information bearing on the issue of the final appropriate
sentence.

Special Notes

“Indictment or information, Ordinarily the prosecution will plead the essential facts warranting the
original, emended prin imposition of an extended term from the outset; however, there is no
liew of an indictment” objection to the pleading of these faets in the course of amending an

indictment or substituting an information pleading these facts, pro-
vided that the substantial rights of the defendani are not prejudiced
{see Bupreme Court Rule 24.02]. In particular, since no “additional or
different offense is charged”, this requires providing the defense with
sufficient time to formulate and present a response, supported by evie
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dence. Considering the pessible serious conzequences of any late amend-
ment or substitution asking for imposition of an extended term, ordi-
parily a court should not permit this after the beginning of the trial. See
State v. Shumate, 516 8. W.2d 297 (Ms. App. 1974) {amendment in-
voking §556.280 does not charge different offense, permitted on day of
trial after 2 days notice).

"Eeleblishing the bogis This basis for an extended term must be established beyond a reasonable
for the extended term” doubt,

3.5 Concurrent and Consecufive Terms of Imprisonment (§558.026)

Code

1. Multiple sentences of imprisonment shall run concurrently unless the court specifies that
they shall run consecutively.

2, If a person who is on probation, parole or conditional relense is sentenced to a term of
imprisonment for an offense comumiited afber the granting of probation or parole or after the start of
his eonditional release term, the court shall direct the manner in which the sentence or sentences
imposed by the court shall run with respect to any resulting probatien, parole or conditional release
revocation term or terms. I the subsequent sentence to imprisonment is in another jurisdiction, the
court shall specify how any resulting probation, parele or conditional release revoeation term or
terms shall run with respect to the foreign sentence of imprisonment.

Comments

1. Thissection creates a presumption that multiple sentences of imprisonment will run concurrently
unless the court specifies that they are to run consecutively. The court still has the diseretion to impose a
consecutive sentence if “under all the circumstances, having regard to the nature and circumstances of
the offensefs] and the history and character of the defendant” [§557.036(1) RSMo.] a consecutive sentence
is the appropriate disposition. (¢f State v. Baker, 524 8. W .2d 122 (Mo, 1975) holding pre-Code §546.480
unconstitutional). It may be advisable that the ecourt should continue to indicate in the record, whenever
consecutive sentences are imposed, that they are doing so in the exercise of their sentencing discretion.

Bubsection 1 in part replaces pre-Code §222.020 [repealed] which provided that if a convict
committed a crime “while under sentence”, then any senience for the crimme which he had committed
would only commence when the sentence which he was “under” expired. If this i= not a subsection 2 case
where the court must direct how the sentences will run, the presumption is that the sentences of the
convici will run concurrently unless the court specifies that they will run consecutively.

2. Subsection 2 provides that if a person commits sn offenge while on probation, parole or conditional
release, which results in his having to serve or complete a jail or prison term after revocation of the
probation, parcle or condiiional release, then the court must direct whether the sentence for the offense
which led to the revocation is to run concurrently or consecutively with the revocation term.

Subsection 2 goes on to provide that if the later sentence to imprisonment is in another jurisdiction,
the Missouri sentencing court must direct whether any residual Missouri termi{s! to be served following
revocation of probation, parole or tonditional release as a resuli of the foreign sentence is (are) to be
served concurrently or consecutively with the foreign sentence. To postpone the decision until the
offender has served a substantial part or all of the foreign sentence would appear to be a decigion that the
Missouri revocation term will run consecuiively, and that the foreign corrections autherities should treat
the offender accordingly.

The Code contains ne eriteria for the imposition of a consecutive sentence. However, see the criteria
for imposition of an extended term, §558.016 RSMg. From the standpoint of treatment of the ordinary
offender, not “persistent” or “dangerous”, the concurrent sentence is preferred by most correctional
administrators. In any case in which the court is contemplating a possible consecutive sentence, the court
should order a presentence investigation and report, $557.026 RSMo., before deciding whether a
consecutive term is required because of the exceptional features of the case.
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Special Notes

“Muitiple sertences™ This applies to the situation where all of the sentences are imposed by a
Missouri court or courts, or where only one or some of the sentences are
so imposed, and the remainder originate in a foreign jurisdiction. Note
that the concurrency presumption does not apply in the subsection 2
situation invelving multiple sentences.

“Resulting prohation, The jail or prison term which must be served because of revecation of

parole or conditional probation, parele, or conditional release, which revocation is bagsed on a

refense revocation ferm” "sentence to a term of imprisonment” for an offense commitied while the

person is serving a probation, parole, or conditional release term. The
length of such a term is determined in various ways and controlled by
different Code provisions, viz.:

{a} Probation - the court determines - §558.036{3) RSMo.

(b) Parole - Jength fixed by statuie - §5568,031(5) RSMa.

(¢} Conditionai release-length fixed by statute - §558.031{5) RSMo.

3.6 Calculation of Terms of Imprisonment - Credit for Jail Time Awaiting Trial
(§558.081)

1. A person convicted of a crime in this state shall receive as credit toward service of a
gsentence of imprisonment all time spent by him in prison orjail both because awaiting trial for such
erime and pending transfer after conviction to the divigion of corrections or the place of confinement
to which he was gentenced. Time reguired by law to be credited upon some other sentence shall be
applied to that sentence alone, except that

{1) Time spent in jail or prigon swaiting trial for an offense because of a detainer for such
affense shall be credited foward service of a sentence of imprisonment for that offense even
though the person was confined awaiting trial far some unrelated bailable offense; and

t2} Credit for jail or prison time shall be applied to each zentence if they are concurrent.

2. The officer required hy law to deliver a convicted person to the division of carrections shail
endorse upon the commmitment papers the period of time to be credited as provided in subsection 1 of
this section,

3. Ifa sentence of imprisonment is vacated and a new sentence is imposed on the defendant for
the same offense, the new sentence is caleulated as if il had cormnmenced at the time the vacated
sentence was imposed, and all titne served under the vacated sentence shall be credited against the
new sentence. ’

4. I a person serving a sentence of imprisonment escapes from custody, the escape inberrapts
the sentence. The {interruption continues until the person is returned to the institution in which the
sentence was being served, or in the case of one committed to the custody of the depariment of
corrections, to any institution administered by the department.

5. If a person relessed from {mprisonment on parole or serving a conditional release term
violates any of the conditions of hiz parole or release, he may be treated as a parcie violator under
the provisions of section 549.265, RSMo. If the boatd of probation and patole revokes the parole or
conditienal release, the paroled person shall serve the remainder of his prison term and all the
conditional release term, as an additional prison term, and the conditionally released person shall
serve the remainder of the conditional relezse term as zn additional prison term, unless ke is
sgoner released on pargle under section 549261, RSMo.

Comments

1. Subsection 1 is based on pre-Code §546.615(1) and {2) REMao. [repealed] and extends this prior law
by permitting imprisonment eredit to be earned in cases of persons convicted of uny crime, not just a
felony. Such credits may be earned both awaiting trial in jail or prison and pending transfer after
conviction to the division of corrections or to the piace of confinement to which the defendani is
sentenced.

In addition to extending the concept of time ¢redits fo misdemeanors, the provision also attempts to
clarify the way in which it will operate in certain specific instances.

3-10



IMPRISONMENT 3.6

First, subsection 1 malkes it clear that pre-conviction thme credits can only be earned if the defendant
18 in jail or prison because he is awaiting trial. Thus if he is in jail or prison for some other reason, e.g., to
serve another sentence, and would have to continue o remain in jail or prison if he was no lenger
awaiting trial for the offense in question, this provision would nel apply.

Subsection 1{1) contains an important qualification to the general rule that a prisoner receives credit
only for the time spent in jail or prison awaiting trial for a particular erime. The prisoner is also entitled
to credit for this pretrial time toward any sentence of imprisonment for another unrelated bailable
offense, if he was held in jail because of a detainer to hold him for this other offense. Once the detainer is
lodged against the defendant, he is treated as if he were serving time awaiting trial for both the crime
upan which the detainer is based and the principal crime for which he was put in the jail or prison to
await trial. In addition, in cases where concurrent sentences for various offenses are imposed, credits
earned in respect of each offense must be credited to each of the other sentences, under subsection 1(2). In
order to provide a rational inferpretation to this provision, it is necessary to understand that credits
earned concurrently can only be counted once, but credits earned independently are cumulative in their
effect.

Special Notes

“Credit toward” The credit operates toward the length of any jail term or “prison term™.
The length of the conditional release term remains unaltered
[§5658.011(4 REMo.]

“Awaiting trial” Includes the time spent in jail custody during trial but before conviction.

"After conuvicton” After a finding that the defendant is guilty of the offense charged. Thus
there are no time paps in credit awarded, from the day of arrest through
the time of trial and on to the date of transfer to the division of correc-
tiong or the place of confinement, assuming the defendant has not been
out on bail during that time. Credit is given for time spent “in trial” and
awaiting sentence after a finding of guilt.

“Because of o detainar” Means while subject to a written request of any kind which is honored by
jail or prison authorities, requesting that a defendant already in custody
on one charge be held to answer another charge.

2. The officer required by law to deliver the convicted person to the division of corrections [generally
the county sheriff, §546.610 RSMos.] is required to endorse upon the commitment papers the amount of
time reguired to be credited to the prisoner’s sentence under subgection 1. If no time is to be eredited he
should make an endorsement io this effect on the papers [the sitnation if the defendant has been out on
bail since arrest.] This subsection takes the place of pre-Code §546 815(3) RSMo. [repealed], which simply
required the officer to "endorse . . . the length of time spent by the person in prison or jail prior to his
delivery to the division” Under the subsection 1 definitions of “awaiting trial” and "after conviction”
above, the officer will continue to use the same length of time spent by the person in prison or jail prior to
his delivery as the prirmary basis for calculating the eredit; however, subsections 1(1) and 1(2) impose
additional requirements on the officer in calculating the total amocunt of credit to be granted by the
division of corrections.

3. Subsection 3 provides that if a sentence of imprisonment is vacated and a new sentence is imposed
on the defendant for the same offense, the new sentence is considered to have commenced at the time the
vacated sentence was imposed, and all time served under the vacated sentence will be eredited toward the
new sentence. It should be remembered that any time credits eamed toward the vacated sentence will
count toward the new sentence, hbecause it is for the same offense. However, if the defendant who had his
sentence of imprisonment vacated is then convicied of a different offense (not a lesser ncluded offense),
nene of the time served under the vacated sentence will be credited against the new sentence.
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Special Notes

"Same offense” This includes lesser included offenses as to which the defendant was in
jeopardy when he was convicted and sentenced. A defendant whose sen-
tence is vacated should not be penalized by losing his credit if a sub-
sequent conviction is for a lesser included offense rather than for “some
unrelated offense”, see subsection 1{1}), Thus a defendant who served 5
years on a murder conviction, whose sentence was vacated because his
conviction was set aside, and who subsequently was convicied of man-
slaughter, would receive full credit for the 5 years in prison toward
completion of any sentence for the lesser included offense of man-
slaughter.

4, Time served under a sentence ceases to run upon the escape of the prisoner. If the offender was
committed to the custody of the division of corrections time will commence to run again once the prisoner
is returned to any institution administered by the division. In every other case time will commence torun
only when the person is returned to the institution in which the sentence was being served, e.g., the
county jail, even though the escaped prisoner may have spent substantial time in some other jail after
arrest and before being returned io the place of escape. Physieol return ig required before the time of the
sentence will continue to run. Merely placing the prisener in the custody of an officer of that institution
will not cause the time of the sentence to begin mnning again.

5. A sentence of imnprisonment for a term of years consists of a prison term and a conditional release
term [§558.011(4) RSMg.}. A person in prison may be releazed on parole prior to the completion of his
prison term, and before the conditional release term beging, in the discretion of the State Board of
Probation and Parole [§549.261 BSMo.l. The power to revoke parole lies with the state board under
§549.2656 R8Mo., which defines the procedures for parole revoeation. Subsection & sets out the
consequences that will follow in the event of the Board of Probation and Parole deciding to revoke either
the defendant’s parcle or his conditional release.

If the defendant’s parole is revoked he is required to serve the remainder of his “prison term”
and all of his “conditional release term” as an “additional prison term”. The "remainder” of the prison
term has to be ealeulated by reference to §549.265(2) and (3) HSMo., and §549.275 ESMo., which indicate
how any credits arising from time on parcle are to he determined as well as the effect of imposition of a
sentence served outside the division of corrections after the defendant’s release on parole.

If the defendant’s conditional release is revoked he has to serve the remainder of his conditional
release term as an “additional prisen term”.

Where the defendant must serve an additional prison term following either revocation of parole or
conditional release, the Code makes it clear that he may still be considered for further parcle under the
provisions of §548.261 RSMo. In the event of vielation of this later parole, the offender will be treated as
any parole violator,

Special Notes

“Muay be treated as a Le., dealt with under the terms of §549.265 RSMa., under which the

parole vielator” hoard of probation amd parcle “may continue or revoke the parele, or
enter such other order as it may see fit,” after holding a hearing on the
viglation charged and finding that the violalion is established.
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CHAPTER 4

Probation
(§8559.012-559.036)

Section Page

Introduction 4.1 4-1
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Dhration of Probation - Revocation 4.7 4-4

41 Introduction

This chapter deals with probation including the granting, terms and revocation of probation.

4.2 Eligible for Probation, When (§559.012)
. Code

The court may place a person on probation for a specific period upon conviction of any offense or
upon suspending imposition of sentence if, having regard to the nature and circumstances of the
offense and to the history and characler of the defendant, the court is of the opinion that

{1} Institutional confinement of the defendant i= not necessary for the protection of the public;
and

(2) The defendant is in need of guidance, training or sther asgistance which, in his case, can be
alfgetively administersad through probation supervision.

Comments

This section gives digcretion to the court before whom a conviction is had to place the defendant on
probation if, after having considered the nature and circumstanees of the offenge and the history and
character of the defendant the court is of the opinion that preconditions (1) and (2} are met.

No preference is stated either for or against probation. The section merely lists factors which the
court must consider, in the light of which the court must form ils own opinion on the particular issues
contained in subsections (1) and (2). Once the ecourt is of the opinion that preconditions (1) and (2) are met
in the particular case, the mnost appropriate sentence in most cases will involve a term of probation.
Probation is the best and most economical means of rehabilitation for a large percentage of offenders.
National Conference of State Trial Judges, The State Trial Judge's Book 283 (2d ed. 1969).

This section replaces a portion of pre-Code §549.071 RSMo. [repealed], Under pre-Code §549.071 in
order to he eligible for probation the defendant must have been "of previous good character” and the court
must have been “satisfied that the defendant, if permitted to go ai large, would not again violate the
faw.” Under the Code the focus is on designing conditions of probation “to insure that the defendant will
not again violate the law™.
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Probation is imposed for a specific period [see §5659.016(2) R8Mo.]. Probation may be imposed when
the court suspends imposition of sentence. Probation must be imposed if the court pronounces sentence
and suspends its execution. [See $5657.011(2) H8Mo.).

4.3 Terms of Probation (§558.016)

1. Unless terminated as provided in section 558.038, the terms during which probation shali
remain conditional and be subject to revocation are:
{1} A term of vears not less than one year and not to exceed five yvears for a lelony;
{2} A term not less than six months and not te exceed two vears for 1 misdemeanor;
{3) A term not less than six months and not to exceed one year for an Infraction.
2. The court shall designate a gpecific berm of probation at the time of sentencing or at the time
of sugpension of imposition of senfence,

Comments

This section requires the court to fix a definite term of probation at the time of sentencing or at the
time of suspension of imposition of sentence. The court must select the probation period from within the
permitted ranges for the type of offense involved It should be noted that sinee the repeal of §540.071
RSMo., courts have no authority to extend the period of probation once the term is fixed.

The major change in the law is the standard requirement of a minimum period of probation. This
is designed to ensure that there is a sufficient period of probation to ascertain whether the probation is
going to be effective. The court may terminate a period of probation early, even if this is earlier than the
minimum period of probation specified in this section, §559.086(2) RSMo. This will permit mitigation of
any hardship that might result from the minimum term reguirement, whenever early termination is
“warranted by the conduct of the defendant and the ends of justice.”

The gection continues the prior maximum probation term of five years for felonies and two years for
misdemeanors and the minimum of one year for felonies. Pre-Code section 549.071 REMo. [repealed].

Special Nete

“Shall designate a specific If probation is imposed, the court muss designate the specific period of
termiat the time of sentencing probation for the offender within the range for the type of offense. No later
ar suspension” extension is permifted.

4.4 Conditions of Probation (§559.021)

Code

1. The conditions of probation shall be such as the court in its diseretion deems reasonably
necessary to insure that the defendant will not again violate the Jaw, When a defendant is placed on
probation, he shall be given a certificate explicitly stating the conditions en which he is being
released.

2. The court may medify or enlarge the conditions of probation at any time prior to the
expiration or termination of the probation term.

Commentis

1. The court must fix and state in writing the conditions of probation which the court in its discrefion
deerns reasonably necessary to insure that the defendant will not again violate the law. In fixing the
eonditions, the court should carefully consider the needs of the particular offender.

The requirement of a certificate explicitly stating all the conditions of probation is intended to avoeid
misunderstandings and to provide an adequate basis for probation revocation hearings. Any modifica-
tions in the conditions of probation during the probation period should be noted on the certificate, or a
new certificate issued.
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2. Subsection 2 enables a court to modify or enlarge the conditions of probation at any time before
the probation term expires or is terminated. Among the oceasions when such aothority might be
emploved would be at a probation revocation hearing where the court decides to continue the probation
[§559.036(3) RSMo.] or on the transfer of jurisdietion over the probationer from one court to another
[559.031 R8Mo.].

Special Notes

“Modify or enlarge” This permits the eourt to reduce the nature or extent of restrictions
imposed on the probationer as well as enlarging them. See §559.036(2)
R8Mo., permitting early termination of probation.

4.5 etention Condition of Probation (§559.026)

Caode

Except in infraction cases, when probation is granted, the couri, in addition to eonditions
imposed under gection 569.021, may require as a condition of probation that the defendant submit
to a period of detention in an appropriate institution at whatever time or intervals within the
period of probation, consecutive or nonconsecutive, the eourt shall designate. Any person placed on
probation in a county of the first class or second class ar in any city with a population of five
hundred thousand or more and detained as herein provided chall be subject to all provisions of
section 221.170, RSMa., even though he was not convicted and sentenced to a jail or workhouse.

(I} In misdemeanor cases, the period of detention under this section shall not exceed the
shorter of [ifteen days or the maximum term of imprisonment authorized for the misdemeanor by
chapter B58, RSMo.

{2) In felony cases, the period of detention under this section shail not exceed sixsy days.

{8} If probation is revoked and a term of imprisonmaent is served by reason thereof, the time
spent in a jail, workhouse or other institution as a detention condition of probation shall be eredited
against the prison or jail term served for the offense in connection with which the detention
condition was imposed.

Comments

In felony and misdemeanor cases, but not in cases'of infractions, this section authorizes the court to
impose a limited period of detention as a condition of probation. Under previous law there was no
authority for a Missouri court to impose such a condition in the absence of such statutory authorization.
State ex rel. 8. Louis County v, Stussie, 556 8.W.2d 186 (Mo, 1977

The detention may be in any “appropriate institution” but is restricted to institutions to which the
court would otherwise have the authority to commit the defendant when sentencing for an equivalent
period of time (i.e. not more than 60 days}, Thus committing the defendant to the custody of the division
of corrections is not permissible under this seetion.

This “split sentence” provision gives a court great flexibility in structuring a period of detention as a
condition of probation. First it provides that the period of detention may oceur at any point in a period of
probation. Then by indicating that there may be "intervals” the provision implies that the total period of
defention may be broken down into lesser periods which can be served at any intervals the court may
designate. The fact that the “intervals” may be “consecutive or nonconsecutive” indicates that the court
is free to seleet any patiern to the time perieds that it considers appropriate. Of course, the overall length
and the length of any component periods of detention as well as the location of detention and the
arrangement of such periods of detention are not intended to be imposed in an arbitrary wav, but should
be imposed with the broader obiectives of the section and or probation in mind.

Subsections {1) and {2) restrict the period of detention under this provision Lo an aggregaie period,
which in a felony case does not exceed 60 days, and in the case of a misdemeanor, 15 days. The purpose of
the authorized periods of detention is to operate as a “shock term” to give the defendant exposure to
imprisonment conditions while aveoiding some of the undegirable consequences, e.g., loss of employment,
which normally follow from longer detention. Therefore the maximum period of detention is kept
relatively short.
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Subsection 3 of §559.026 provides that if probation is revoked and the defendant as a eonsequence is
subjected to a term of imprisonment, any time spent in detention as a condition of probation must be
credited against the prison or jail term. Note that this credit is limited to the offense for which the
detention condition was imposed; no credit is available against any prison or jail term for a subsequent
offense.

Since a detention condition of prebation is & eondition™ of probation, it may be modified or enlarged
as provided in §559.021(2) RSMo. If deemed necessary, the eourt epuld increase iis duration - but not o
that the aggregate period excesds the maximum period specified In §558.026(1) and (21

4.6 Transfer to Another Court (§559.031)

Code

Jurisdiction over a probationer may be transferred from the court which imposed probationto a
court having equal jurisdiction over offenders in any other part of the state, with the concurrence of
both courts. Retransfers of jurisdiction may also occur in the same manner. The court to which
jurisdiction has been transferred under this section! ghall be authorized to exercise all powers
permissible under this chapter over the defendant, except that the term of probation shall not be
terminated without the eonsant of the sentencing court.

tEnrolied bill read “subseckion”,

Commentts

This section facilitates movement of probationers within the statle, e.g., for family or work reasons,
and to ensure adequate supervision and control, by enabling jurisdiction over the probationer to be
transferred from the court which imposed probation to a court having equal jurisdiction in any other part
of the state. The transfer 15 subject to the concurrence of both courts. Hetransfers are also possible.

Although the eourt to which jurisdiction is transferred generally will exercise all probation powers
granted by Chapter 559, the power to lerminate the probation under §559.036(2) RSMo. can only be
exercised with the consent of the original conrt. Thus the powers transferred include the power to revoke
the probation. If the court to which jurisdiction has been transferred feels that for auy reason it would be
inappropriate for it to exercise any power granted to it, there is no objection in principle to retransferring
jurisdiction to the senlencing court to make critical decisions, such as a final decision on whether
probation should be revoked.

4.7 Duration of Probation - Revocation (§559.036)

Code

1. A term of probation commences on the day it is imposed. Multiple terms of Missouri
probation, whether tmposed at the same time or at different times, shall run concurrently, Terms of
probation shall alse run concurrently with any federal or other state jail, prison, probation or parele
term for another offense to which the defendant is or becomes subject during the period, unless
otherwize spacified by the Migsouri court.

2. Tha court may terminate a period of probation and discharge the defendant al any time
hefore completion of the specific term fixed under gection 559.016 if warranted by the condust of the
defendant and the ends of justice. Procedures for termination and discharge may be established by
rule of court.

3. If the defendant viclates a condition of probation at any tims prior to the expiration or
termination of the probation term, the court may continue him on the existing conditions, with or
without modifying or enlarging the conditions, or, if such continuation, modification, or enlarge-
ment is not appropriate, may revoke probakion and crder that any sentence previcusly imposed be
executed. If imposition of sentence was suspended, the court may revoke probation and impose any
sentence available under section §57.011. The court may mitigate any sentence of imprisonment by
reducing the prison or jail term by all or part of the time the defendant was on probation.
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4. Prabation ghall not be revoked without giving the probationer notice and an oppartunity to
be heard on the issues of whether he violaled u condition of probation and, ifhe did, whether revoca-
tion ls warranted under all the cireumstances.

5. At any time during the term of probation the court may issue a notice to the probationer to
appear b answer a charge of a violation, and the cgurt may issue a warrant of arrest for the
violation. Such notice shall be personally served upon the probationer. The warrant shall authorize
the return of the probationer te the custody of the court or to any suitabls detention lacility
designated by the cowrt.

8. Any probation officer, il he has probable cause to believe Lhat the probationer bas viclated a
condition of probation, may arrest the probationer without & warrant, or may deputize any other
officer with the power of arrest to do so by giving him a written statement of the circumstances of
the alleged violation, including a statement that the probationer has, in the judgment of the
probation officer, vislated the conditions of his probation. The written statement, delivered with
the probationer to the official in charge of any jail or otber detention facility, shall be sufficient
guthority for detatning the probationsr pending a preliminary hearing on the alleged violation.

7. If the probationer is arrested under the authority granted in subsections 8 and 6, he shall
have the right to a preliminary hearing on the violation charged. He shall be notified immediately
in writing of the alleged probation violation. If he is arrested in the jurisdiction of the sentendng
gourt, and the court which placed him on probation is immedialely available, the preliminacy
hearing shall be heard by the sentencing court. Otherwise, he shall be taken before 2 judge or
magistrate in the county of the alleged violation or arrest having original jurisdiction to try
criminal offenses, or before an impartial member of the staff of the Missouri board of prabation and
paroie, and the preliminary hearing shall be held as soon a5 possible afler the arrest. Such
preliminary hearingg shall be conducted as provided by rule of court or by rules of the Missour
board of prebation and parcole. If it appears that therg is probable cause to belisve that the
probationer has viclated a condition of his probation, or if the prebationer waives the preliminary
hearing, the judge or magistrate, or member of the staff of the Missouri hoard of probation and
parole shall order the probationer held for further proceedings in the sentencing eourt. If probable
cause is not found, this shall not bar the sentencing court from holding a’hearing an the guestion of
the probationer’s atleged violation of a eondition of probation nor from ordering the probationer to
be present nt such a hearing. Provisions regarding releass on bail of persons charged with offenses
shall be ppplicable to probationers arrested and ordered beld under this provision,

8. Upon such arrest and detention, the probation officer shall immediately notily the
sentencing court and shsll submit to the court a written report showing in what manner the
probationer has violated the conditions of probation. Thereupon, or upen arrest by warrant, the
court shall cause the probationer to be brought before it without unnecessary delay for a hearing on
the violation charged. Revocation hearings shall be conducted ag provided by rule of court.

% The power of the court to revoke probation shall extend for the duration of the term of
probation designated by the court and for any further period which is reasonably necessary Jor the
adjudication of matters arizing before its expiration, provided that seme affirmative manifestation
of an intent to conduct a revecation hearing cccurs prior to the expirstion of the periad and that
every reasgnable effort is made to notify the probationer and to conduct the hearing prior to the
expiration of the period.

Comments

1. A term of probation commences on the day it is imposed and runs concurrently with other terms of
probation imposed in Missouri, irrespective of whether the terms of probation were imposed at the same
tirne or at different times. The court has no power to modify the concurrency of multiple terms of Missouri
probation,

In general, a term of probation imposed by a Missouri court will run concurrently with any foreign
{federal or state} jail, prison, probation or parcle term. However, the Missouri court imposing probation is
authorized to modify this by ordering that the term of probation shall run consecutively to the foreign
disposition. It does not matter whether the foreign disposition was imposed before or after the
commencement of the Missouri probation.

The provisions of subsection 1 are based on the premise that if probation will work it will work in a
relatively short period; there is therefore no point in permititing exiension of probation beyond the
statotory maximum period [§559.016 BR8Mo.] by making probation periods consecutive. IF the circum.
stances indicate that probation is unlikely to work within the probation term imposed, then the court
sheuld consider an alternative disposition.
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4. Although under §559.018 RSMo. the court is required to impose a Nixed term of probation, this
subsection authorizes the court to terminate the probation before completion of this term, the court may
terminate probation at any time, even before the minimum probation ferm specified in $559.016 hay
elapsed. However, the minimum period of probation sheuld be a factor to be taken into account in
evaluating whether termination is warranted “by the conduct of the defendant and the ends of justice.”
For the previous requirements for early termination of probation, see §549.111 RSMo. {repealed]. Note
that termination may only occur with the consent of the court which originally imposed the probation
term [§559.031 RSMo.1

Subsection 2 also permits procedures fer termination and discharge to be established by rule of court.
See limited procedures contained in former §549.111 RSMo. [repealed].

3. Bubsection 3 authorizes revocation of probation, but also authorizes continnation of probation,
with or without modifying or enlarging existing probation conditions, if it is determined that the
defendant has violated a condition of probation. The same authority was previsusly available under
$549.101 RSMo. No revocation should be ordered uniess the court is going to order a sentence previously
imposed to be executed, or. if imposition of sentence was suspended, is going to impose a senience
available under §557.011 RE8Mo. Cf. pre-Code §549.101(2) RSMo. [repealed]. Under the Code if probation
is revoked after sentencing, the court is expected to order that any sentence previously imposed be
executed. If imposition of sentence was suspended and the defendant placed on probation, following
revocation the court may impose any sentence available under 8557.011. This ineludes the imposition of a
sentence the execution of which the court suspends - which requires the imposition of prebation under
§657 011 2(4) RSMo. [See Stute ex rel. Carlton v. Haynres, 552 S.W.2d 710 (Mo. 1977, for approval of such
a scheme.] However, there will not be many cases in which this would be a preferable alternative to a
continuation of the original probation.

Special Notes

 "Prior to the expiration” The revoeation determination may be made subsequently; see subsection

Q.

"The court may continue. . . le., the probation may be continued under itg existing conditions, or
without modifying or en- it may be continued subject to modified or enlarged conditions.
larging the conditions™
“Rediicing the prison or Granting credit against any existing term of imprisonment, imposed but
Joil terin” not executed; granting credit against any term of imprisonment when

sentencing is done after revocation. Such reduction is entirvely discre.
tionary with the court.

4. Federal constitutional due process protection applies to the revocation of probation. Gagnon v.
Scarpelli, 411 U.5. 778 (1973}, applying Morrisey v. Brewer, 408 1.5, 471 (1972). Subsecticn 4 lays the
foundation for ensuring that these due process requirements are met. The probationer must be given
notice and an opportunity to be heard on the two major issues involved in probation revoeation before
probation may be revoked. This provision is in direct contrast with pre-Code §549,101 RSMa. [repealed]
which permitted revocation without a hearing. Section 549.101 RSMo. was declared unconstitutional in
Ockel v. Riley, 541 B.W.2d 535 (Mo. 1976), and had in fact been superseded by procedural requirements
insisted upon by the courts. See Reiter v. Camp, 518 SW.2d 82 (Mo. App. 1874},

The two separate issues upon which the probationer must be heard and which the court must decide,
are;

117 Did the probationer viclate a condition of probation; and
(2) If he did, is revocation of probation warranted under all the circumstances?

g, Either the court or a probation officer may initiate probation revecation proceedings. Subsection &
deals with situations where the probation revocation proceedings are formally commenced by the court
{although the court may be setive in response to a request by a probation officer).
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PROBATION 4.7

The court may adopt one of two procedures or a combination of them. Onee a charge of a probation
violation has been placed before it, the court having jurisdiction over the probationer, at any time during
the term of probation, may:

(1) issue a notice to the probationer to appear to answer a charge of a viplation. This notice must
be personally served upon the probationer; or

{ii} issue a warrant of arrest for the viclation. This warrant must authorize the return of the
probationer to the custody of the eourt, or to any suitable detention facility designated by the court;
ar

(i1} issue 2 notiee to the probationer as in (1) above, and in the event of default issue a warrant
of arrest as in {ii).

Special Notes

“Phering the ferm of See subsgection § dealing with the power of the court to act beyond the
the probation” term of proebation.

"The couri” L.e., the court having jurisdiction over the probationer, either because it

ig the original sentencing court, or because it is the court to which juris-
diction has been transferred under §559.031 RSMo.

6. Subsection 6 governs those cases where a probation officer initiates the revocation proceedings by
arresting the probationer, or by having him arrested by another officer who has the power to arrest. In
either case the arrest may be made witheut a warrant if the probation officer has probable cause to
believe that the probationer has violated a condition of probation.

If the probation officer does not carry out the arrest by himself, he may do so by deputizing any other
pfficer with the power to arrest by giving him a written statement of the cireumstances of the alleged
violation, together with a statement by the probation officer that in his judgment the probationer has
viclated the conditions of his probation,

A written statement of the type mentioned in the paragraph above will be sufficient authority for
detaining the probationer pending a preliminary hearing on the alleged violation, if the statement is
delivered with the probationer to the official in charge of any jail or other detention facility.

The Code provigions are similar to those in pre-Code §549.101 RSMo. [repealed]. However, there are
some differences:

{1} Any probation officer may arrest the probationer or deputize any other officer under the
Code provision; previously it had to be a probation officer assigned to or serving the court having
jurisdiction.

{2) The prevision new specifically states that the probation officer must have probable cause for
believing that the probationer has violated a condition of probation.

(3) The notice to another officer being deputized must now contain a statement of the
circumstances of the alleged violation ir addifion to the previously required statement that in the
probation officer’s judgment the defendant has viclated his probation.

Subsection B permits anv nrobatinn officer to arrest g probationer from a sister state, the supervision
of whom had been undertaken by the Board of Probation and Parole. CF pre-Code $549.254 REMo.
[repealed]. ‘

Three standard procedures for commencing revocation proceedings are set out in subsections 5 and 6:

{2} Where there is no urgency and the circumstances do not warrant the arrest of the defendant,
the court may summon {by notice) the probationer to appear before it.

{b} Where there is no urgency but the arrest of the probationer is desired, the court may issue a
warrant for arrest,

{¢) In cases of urgency, or in the discretion of any probation officer, the probationer may be
arrested by the probation officer or by someone deputized by him, without a warrant.

7. Asg indicated, federal due proeess protection applies to revocation of probation. The preotection
inctudes a right to a preliminary hearing en the probation revocation charges. Morrissey v. Brewer,
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4.9 PROBATION

408 U.5. 471 {1872}, applied to probation revocation in Gagnon v. Scarpellt, 411 U.8. 778 (1973). The
due process protection includes the right to be “notified . . . of the alleged probation violation”, the right
ta appear and speak in his own behalf, the right to present witnesses and documentary evidence tg the
hearing officer, the right to confront and cross examine adverse witnesses (unless this would subject an
unidentified informant to risk of harm), and the righl to a summary of the evidence at the prelitninary
hearing and a statement of reasons for the hearing officer's determination that there is probable cause to
hold the probationer for a later revocation hearing. The provisions of subsection 7 provide the framework
within which these constitutional requirements can be met. Preliminary probation revocation hearings
are 1o be conducted as provided in rules of court, or rules of the Missouri Board of Probation and Parcie,

The decisions of the United States Supreme Court in Morrissey v. Brewer and Gagnon v.
Scarpelli are premised on the assumption that the revocation of probation will be handled hy an
administrative body, such as the Board of Probation and Parole. However, in Missouri, revocations of
probations (as oppesed to parolel are handled by a judicial hody, the sentencing eourt.

Subsection 7 attempts to accommodate the Missouri practice and the constitutional requirements.

The purpose of a preliminary hearing in cases of probation revocation is to provide a determination
on the guestion of whether there is probable cause to hold the probationer for a later hearing on the
question of revecation. Sinee there can be a substantial period of time between the arrest of the
probationer for an alleged violation of probation and the final determination by the court as to whether
probation should be revoked, due process requires that the initial determination of probable causze bhe
made guiekly.

Subsection 7 provides that this preliminary hearing is to be held by the sentencing court if

{a} the probationer was arrested in the jurisdiction of the sentencing court and

(b} the sentencing court is immedicfely available for a preliminary hearing. Otherwise, the
preliminary hearing must be before a judge in the county of the alleged violation or arrest who has
original jurisdiction to try eriminal offenses or before an impartial member of the staff of the Missouri
Board of Probation and Parole. Note that this exciudes the probation officer who charges that the
probationer violated the probation. The preliminary hearing must be held as soon as possible after the
probatiener’s arrest,

If, after preliminary hearing, probable cause is found, or il the probationer waives the preliminary
hearing, then the probationer is held to appear at the hearing before the sentencing court. Note, however,
that he may be released on bail.

~ If the preliminary hearing is conducted by someone other than the sentencing court and the decision
is that probable cause does not exist, this does not prevent the sentencing court from proceeding on its
own motion. The sentencing court may still hold a hearing to determine whether or not the probation
should be revoked. However, the probationer cannot be held pending this hearing, as there will have been
no finding of probable cause to justify holding him. This provision enables the sentencing court to make
the final determination as to the revocation of the probation, no matter what determination is made at
the preliminary hearing.

Sinece the sentencing court may be the body holding both the preliminary hearing and the final
hearing, it is arguable that in appropriate circumstances that the two hearings be combined; or more
accurately, that if the final hearing can be held quickly enough, then there 1s no need tor the prelimimnary
hearing. Such an approach was approved in Moeore v. Stamps, 507 5. W.2d 938 (Mo. App. S.L.D. 1574}
and Ewing v. Wyrick, 535 5.W.2d 442 (Mo. bance 1976). The language of subsection 7 indicates that the
preliminary hearing is required in all cases where the probationer has been arrvested (with or without a
warrant). However, if the probationer can be adequately prepared for the final hearing and the hearing
can be held quickly enough to avoid the problem of holding the probationer without a determination of
sufficient grounds, then there does not seem to be any reason why the single hearing would not meet the
constitutional requirements. A decision to revoke probation made at a final hearing necessarily includes
a regolution of the issue of whether or not there was probable cause.

The preliminary hearing under suhsection 7 is concerned exclusively with the question of probable
cause to believe that the probationer has violated a condition of his probation. The "revocation hearing”
under subsections 3, 4 and 8 involves two igssues:

4-8



PROBATION 47

{1) The factual issue of whether the probationer did violate a condition of his probation; ind

{2) The discretionary issue of whether, under all the circumstances, the probation onght to be

revoked, or the conditions ought to be modified, enlarged, or left unaltered.

The “revocation hearing” must be held within a “reasonable time” after the preliminary hearing.
Moore v. Stamps, 507 3.W.2d 939, 950 (Mo. App. 1974},

A probationer arrested and ordered held under subsection 7 after a demonstration of probable cause
or waiver of the preliminary hearing is entitled to be released on bail pending further proceedings in the
sentencing court. See §544 455 RSMo. This reverses the pre-Code position [Op. Atty. Gen. No. 218,
Sartorius, 8-15-671 The probationer ig not entitled to apply for bail until he is ordered held at the
preliminary hearing or until he waives his right to a hearing.

Special Notes

“sentercing court’ Le., “the court which places kim on probatien” when subsection 7 fixes
venue for the preliminary hearing. "Sentencing comrt” as used later in
subsection 7, for purposes of Lhe "revocation hearing”, means either the
original court which placed him on probationor the court to which proba-
tion jurisdiction was transferred under §559.031 RSMo. See §559.031
RSMao., which grants authority to revoke probation to the transferee

court.
“impartiol member of This precludes the probation officer who iz responsible for the arrest or
the stefi” supervigion of the probationer from making the probable causs de-
termination.
“waives the preliminary A waiver that is formally obtained before the court or hearing officer,
hearing” which is obtained in writing or on the record.
“ordered field” This may occur either following a preliminary hearing or following

waiver of the hearing, when the probationer is entitled to release on bail.
Bail is not an isgue if the probationer is required to attend the revocation
hearing following subsection 5 notice from the court or a court order
under subsection 7 after a finding of "no probable cause”.

8. Where the probation officer or his deputy arrests the probationer without a warrant under
subsection 6, the probation officer is required to notify the senteneing court (or the court exercising iis
jurisdiction under £559.031 BSMo.) immediately about the arrest and detention of the prebationer. The
probation officer must alsc submil a “writlen report” to the court setting out the manner in which the
probationer allegedly viclated the conditions of probation. The “written statement” under subsection 6
may suffice for this purpose if the “circumstances of the alleged violation” are sufficiently detailed to
provide & basis for the revocation hearing.

Upon receiving this writien report, or where the probationer has been arrested by virtue of a warrant
issued under subsection 5, the court must require the prebationer to be brought before if without
unnecessary delay for the prebation revocation hearing.

Special Notes

“hearing on the violation The “violation charged” as found in the “written report showing in what

charged” manner the probationer has viclated the conditions of [his] probation”.
Due process notice requirements prevent the court from considering
other violations at the hearing; the probationer must be given an ade-
quate opportunity to formulate and present a response to the “viola-
tion charged” at the hearing. If the probation officer wishes to amend the
"viplation charged” in his written repart, adequate notice and additional
time must be granted to prepare any defense to the new charge(s).
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9. Subsection 9 empowers the court to revoke probation not only during the term of probation but
under certain conditions, alsosubsequent toitsexpiration date. Probation may only be revoked subsequent
to its expiration

(i} during a period reasonably necessary for the adjudication of matters arising before
expiration,

(i1} provided that some affirmative manifestation of an intent to conduct a revocation hearing
oreurs prior to the expiration of the term of probation, and

(iii} provided that every reasonable effort is made to notify the probationer and to conduct
the hearing prior to the expiration of the term.

Subsection 9 deals with the type of situation considered in State ex rel. Carlton v. Haynes, 552
5. W.2d 710 (Mo. 1977}, where the alleged violation eccurs near the end of the probation term, and proba-
tion is likely to expire before a revoeation hearing ean be held. The right to hold the hearing is protected as
long as the attempt to give notice and to hold the hearing is commenced quickly and pursued diligently.
Assuming that these conditions are met, the court may revoke probation during any additional period,
beyond the probation term, that is reasonably neecessary to properly adjudicate the charged violation.

Special Nete

“Affirmative manifestation” The issuance of & warrant of arrest for the violation ¢r a notice for the
probationer to appear for a revocation hearing under subsection & would
be an "affirmative manifestation”. Also, if any probation officer deputizes
another officer to make an arrest by giving him a “written statement”
under subsection 6, this would manifest an intent to hold a revocation
hearing following arrest.
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CHAPTER 5

Fines
(§8560.011-560.036)
Section
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This chapter deals with the permissible range of fines that can be imposed upon conviction, and
provides for the possibility of measuring the fine in relation to the amount of gain resulting from the
commission of the offense. This chapter also deals with limitations on the use of fines and policy

considerations to be followed in determining whether a fine is appropriate punishment.

52 Fines for Felonies (§360.011)

Code

1. A person whao has been convicted of a class C or D felony may be sentenced
(1} To pay a fine which does not exceed five thousand dollars; or
{2y If the offender has gained money or property through the commission of the crime, to
pay an amount, fixed by the court, not exceeding double the amount of the offendear's gain
from the commission of the crime. An individual offender may be fined not more than
twenty thousand dollars under this provision.

2. As used in this section the term “gain” means the amount of money or the value of property
derived from the commission of the crime. The amount of money or value of property returned to
the victim of the crime or seized by or surrendered to lawful authority prior to the time sentence is
imposed shali be deducted from the fine. When the court imposes a fine based on gain the court
shall make a finding as to the amount of the offender's gain from the crime. If the record does not
contain sufficient evidence to support such a finding, the couri may conduct a hearing upon the
igsue.

3. The provisions of this section shall not apply to corporations.

Comments

This section specifies the maximum fine that can be imposed on a person or organization, but not a

corporation (see subsection 3 and §560.021 RSMo), as punishment for a class C or D felony.

1. Ordinarily such a fine may not exceed $5,000. However, a higher limit is fixed if the offender
gained money or property through commission of the erime. In such “gain” cases the court may impose a
fine not exceeding double the amount of the offender’s “gain”, subject to an upper limit of $20,000 in the

case of an individual.
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2. Subsection 2 defines "gain” for purposes of this section, az well ag for purposes of §660.016 and
$560.021 RSMo., to be the amount of money or value of property derived from commiasion of the crime. If
the offender obtained money or property because of commisgion of the crime, all the money or property
obtained is "gain”,

The amount of money or value of property returned to the vietim of the offense or seized by or
surrendered to lawful authority prior to the time sentence is imposed must be deducted from a fine based
on gein,

‘When a court imposges a fine based on the "gain”, it is required to make a specific finding as to the
amoung of the gain. If the record is inadequate for this purpese, the court is authorized to conduct a
hearing on the issue.

The apprapriate procedure for imposing a "gain” based fine is as follows:

{1} Determine the amount of the “gain” - i.e., the value of property or the amount of money
obtained because of commission of the offense. If necessary, a hearing should be held on the issue.

{ii} Double the “gain” to find the maximom fine that may be imposed by the court.

(iii} Decide on an appropriate fine which may not exceed the lesser of the amonnt calculated in (i)
or $20,000 for an individual offender. In fixing an appropriate fine the court must consider the
previsions of §560.026 BESMo. which set out certain limitations & policies applicable to fines.

{iv)} Deduct from the amount in (1) the value of any property or the amount of money returned to
the victim, or seized by or surrendered to authorities before sentence is imposed.

‘This section establishes the basis for imposing substantial fines for the less serious felonies. Under
pre-Code law a fine could not be imposed for any felony unless authorized in the statute defining the
offense, and generally such fines were limited to $1,000.

Class A and B felonies are too serious to permit pumishment by fine (except as to corporations,
§560.021 RSMo.). In general, if the court considers a sentence to the division of corrections appropriate
for a class C or D felony, the felony is so serious that a fine will be inappropriate. See pre-Code Missouri
felony provisions under which a fine is an alternaiive considered equivalent to a jail term and could only
be imposed in place of or in addition to a jail term for a felony. Pre-Code section 546.470 R8Mo. (repealed)
prohibited any fine in addition to a sentence of imprisonment in the penitentiary. The Code does not
prohibit a fine in addition to such a sentence.

Special Notes

"Individucai offender” A fine impesed on an organization is not limited to $20,000 in a “gain”
case,
“Valug” See the definition in $570.020 R8Mo., restricted to purposes of Chapter

570, Value to the offender at the time the property is oblained, or its
later increased value if it goes up in value prior to the sentencing de-
termination of value, is the appropriate measuore in order to prevent any
profit from cornmission of the offense. If "gain” is measured in terms of
“value'’ at the time of sentencing, then the offender should be piven
cradit for the “value” at that time of any property returned to the victim,
or geized by or surrendered to lawful authority.

“Dertved from” It is “gain” obtained because of the offense that provides the basis for the
"double the gain” fine. Thus increased value of property obtained by
means of an offense is "derived from” the offense. Interest paid by a bank
on the money stolen by an offender is “derived from” the theft. Under
this interpretation the offender’s “gain” is measured as of the time of
comnmission of the erime or at the time of the sentencing, whichever

is greater.

"Prioriothe Lme of sentence” Property recovered after sentence cannot be taken into account direetly.
However, the offender who returns property later may be able to obtain
relief under §560,036 RS8do.
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“Deducted from the fine” Cnly from a fine based on gain. Unless the court makes a finding as to
the amount of "gain"” and specificaily "imposes 2 fine based on gain”,
there is no basis for this required deduction,

"Sufficient pvidence” This involves an issue of availability of evidence in “the record” - i.e,
evidence already brought to the court's atfention - suificient Lo make a
determination of “gain”. The prosecution has the burden of presenting
such evidenee to the court in any case in which a “double the gain” fine
is to be considered.

“Hearing” A sentencing hearing, subject to the normal standards for hearings at
which findings are made that affect the sentence.

Note: non-Code felonies for which a penaliy is specified thal does not include a fine cannot be
punished by a fine. See §557.011(1) RSMa. “Double the gain” fines are not authorized as to persons
canvicted of nen-Code felonies,

5.3 Fines for Misdemeanors and Infractions (§560.016)

Code

1. BExcept as otherwizse provided for an offense outside this code, & person whe has been
convicted of a misdemeanor or infraction may be sentenced to pay a fne which does net exceed:
{1) For a class A misdemeanocr, one thousand dollars;
{23 For a class B misdemeanor, five hundred dollars;
{3} Far 2 class C misdemeanor, three hundred dollars;
{4} For an infraction, two hundred dollars.

2, In lisu of a fine imposed under subsection 1, a person who has been convicted of a
misdemeanor or infraction through which he derived “gain” as defined in section 560.011, may be
sentenced to a fine which does not exceed double the amount of gain frome the commission of the
offense. An individual offender may be fined not move than twenty thousand dollars under this
provision.

Comments

When an individual or organization (not a corporation) is convicted of 2 non-Code misdemeancr or
infraction, the maximum fine which may be imposed will be that specified in the statute defining the
offense §557.011{1) RSMuo. A great many misdemeanors and infractions are not included in the Code.

1. In all other cases (ineluding non-Code misdemeanors which do net specify the penaliy} the
maximum fine which may be imposed is fixed by subsection 1, subject to the “double the gain” provisions
in subsection 2.

The dollar limits for class A and B misdemeanors are consistent with the limits fixed in many
pre-Code and non-Code misdemeanor statutes.

2. The operation of the “double the gain” provisien is discussed in §560.011 above. The cross
reference to "gain” as defined in §560.011 includes all provisions in §560.011(2). Therefore, the court
must make a finding as the the amount of “gain” and must deduct from the “gain fine” the amount of
money or value of property returned, seized, or surrendered.
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5.4 Tines for Corporations (§560.021)

Code

1. A sentenice to pay a fine, when lmposed on a corporation for an offense defined in this code or
for any offense defined outside this code for which no special corporate fine is specified, shall be a
sentence to pay an amount, fixed by the court, not exceeding:
{1) Ten thousand dollars, when the conviction is of a felony;
{2) Five thouaand dollars, when the conviction is of a ¢lass A misdemeanor;
{3y Two thousand dollars, when the conviction is of a ¢lass B misdemeanor;
4} One thousand dollars, when the conviction is of a clase O misdemeansr;
{5} Five hundred dollars, when the conviction is of an infraction:
{6} Any higher amount not exceeding double the amount of the corporation’s gain rom the
commission of the offense, ss determined under section 560.011L.
2. In the case of an offense defined ouiside the code, i 2 speeizl BAne for a corporation is
expressly specified in the statute thel defines the offense, the fine ixed by the court shall be
{1} An amount within the limits specified in the statute that defines the offense; or
12} Any higher amount not exceeding double the ameunt of the corporation’s gain from the
pominission of the sffense, as determined under section 580,01 1.

Comments

This section controls the amount of any fine to be imposed on a corporation, as follows:

1. Bubsection 1 fixes the maximum fine that may be imposed by the court in the case of an offense
defined in the Code. The fine is the principal punishment employed against corporations. Aceordingly, it
iz made available as punishment for all categories of felonies. In addition, in order to prevent
cerporations from violating the law and then “passing on” any resulting fine as a cost of doing business,
the Code provides for fines based on the "gain” to the corperation from commission of the offense. Note,
there is no maximum limit on corporate {ines based on double the amount of gain. Note the obligation
placed by §560.031{4) RSMo. on persons authorized to make disbursements from corporate assets, and
their snperiors, to see that a fine against a corporation is paid.

Subsection 1 also fixes the maximum fine that may be imposed in the case of any offense defined
outsicde the Code for which no special corporate fine is specified. The maximum fine that may be imposed is
shown in the following table.

Class of offense Maximum fine
Felony $10,000 OR Double the “gain”
s without any Hmit
Misdemeanor The amount stated in the OR Double the “gain”
statute defining the offense without any limit
Infraction $500 A OR Doublethe "gain”

without any linit

Subsection 1 sets a maximum lmit of 310,000 for any felony and a maximum of $500 for any
“infraction” for which no special corporate fine is specified. Since non-Code misdemeanors are not
classified in terms of A, B, or C misdemeanors, the limit for non-Code misdemeanors is that provided in
the non-Code statute {or double the gain).

Note that “double the gain” fines without limit are available as 1o all classes of offenses for which no
special corporate fine iz specified.

2. Bubsection 2 fixes the maximum fines that may be imposed in the case of an offense defined
outside the Code if o special fine for a corporation is expressly specified in the statute defining the offense.
The fine fixed by the court must be

{1} With the range specified in the statute that defines the offense; or
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{2) Any amount not exceeding double the “gain” to the corporation from the commission of the
offense - without any maximum,

The cross reference to “gain” as determined under §660.011 includes all provisions in §560.011(2).
Therefore the court making a finding as to the amount of “gain” must deduct from the “gain fine” the
amount of money or value of property returned, sezied, or surrendered.

In all cases of offenses by corporations, whether defined in or outside the Code, the “double the gain”
provisions apply.

55 Imposition of Fines (§560.028)

Code

1. In determining the amount and the methed of payment of a fine, the court shall, insofar as
practicable, proportion the fine to the burden thal payment will impose in view of the financial
resources of an individual. The court shall net zentence an offender te pay a fine In any amount
which will prevent him from making restitution or reparation Lo the victim of the offenze.

2. When any other disposition iz authorized hy statute, the court shall not sentence an
individual to pay a fine only unless, having regard to the nature and circumstances of the offense
and the history and character of the offender, it is of the opinion that the fine alone will suffice for
the protection of the public.

3. The court shall not sentence an individual to pay a fine in addition to any other sentence
autharized by section 557.011, RSMs., unless

{1} He has derived a pecuniary gain from the offense; or
{2) The court is of the opinion that a fine iz uniguely adapted to deterrence of the type of
offense involved or to the covrection of the defendant.

4. When an offender is sentenced to pay 2 fine, the court may provide for the payment to be
made within a specified period of time or in specified installments. If ne such provision is made a
part of the sentence, the fine shall be payable forthwith.

f. When an offender is sentenced to pay a fine, the eourt shall not impose at the same time an
alternative sentence to be served in the event that the fine iz not paid. The response of the court to

nonpayment shall be determined only after the fine has not been paid, as provided in section
580.081.

Comments

1. Bubsection 1 requirss the court fo talte into acecount, in fixing the amount and method of payment
of a fine, the burden that payment will impose having regard to the financial resources of the individual
offender. It recognizes that a ine may be burdensome in two ways:

{i} in the amount which the individual is called upon to pay; and
(i1} in the method by which he is required to pay it.

Subsection 1 also recognizes that imposition of a fine may place the staie in competition with the
victim for the offender’s resources and might prevent the offender from making restitution or reparation
to the victim. In such cases it establishes the clear priority of the victim by stipulating that the amount of
the fine shall not be so large that it will prevent the offender from making reparation or restitution to the
vietim.

Note the options available under subsection 4 to adjust fines to avoid undue burdens.

Subsection 1 further reflects the established practice in Missouri (see Hendrix v. Lark, 482 S W.2d
427 (Mo, 1972) ) that it is inappropriate to fine an indigent person.

2. Subsection 2 prohibits the imposition of a fine alone if any other disposition is authorized, unless,
having regard to the nature and the circumstances of the offense and to the history and character of the
defendant [see $557.036(1) RSMo.) the court is of the opinion that the fine alone will suffice for the
protection of the public. This provision does not require the court to always imprison as well as fine an
offender, or just imprison him, in any felony or misdemeanor case in which a fine is authorized. The
provigion speaks of “other disposition” and among the other dispositions available under §557.011 is
placing the defendant on probation without imposing any sentence, or sentencing the defendant to pay a
fine "and suspend ils execution, placing the person on probation” or sentencing ihe defendant to pay a
fine and to a term of imprisonment, followed by suspension of execution of the sentence during a term of
probation.
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Special Notes
“dispogition” See §657.011 R8Mo. for the authorized dispositions under the Code.
“protection of the public” Because the court is required o have regard to the nature and eireum-

stances of the offense as well as the history and character of the offender,
this language requires the court to inquire whether the public will be
sufficiently protected from this offender, by imposition of a fine alone.
The court should also consider the possible effect on others who are likely
to commit the offense i a “fine alone” is the only punishment to be ex-
pected. However, primary emphasis should be on the specific offender.

3. Bubsection 3 prohibits a court from sentencing an individual to pay a fine in addition te any other
sentence unless ]
{1} the offender derived pecuniary gain from the offense; or
{2} the court iz of the opinion that a fine is uniqusly adapted to deterrence of the type of offense
involved or to the correction of the defendant.

In part this provision reflects the approach of pre-Code §546.470 RSMo. [repealed] which prohibited
the imposition of a fine where the defendant was sentenced to the penitentiary. However, where the
offender has profited substantially from the offense, a fine may be necessary in addition to any other
sentence in order to deny the offender his “gain™.

It should be noted that subsection 3 refers to "any other sentence”, not "disposition”, so that the
prohibition of a fine in addition to "any other sentence” does not apply if the defendant is fined and then
placed on probation. Probation is not another "sentence” if execution of the fine imposed is then
suspended and the offender placed on probation, On the other hand, suspending execution of a jail or
prison term and coupling this with probation is another "sentence” and imposing a fine in addition is
prohibited unless one of the two conditions in subsection 3 is met.

Because the impact and rehabilitative value of a fine is uncertain, both subsections 2 and 3 are
designed to discourage impogition of fines unless there is some positive reason indicating that a fine is
particularly appropriate in the case before the court. The Code requires the consideration of the other
sentencing alternatives available under the Code and te determine which of these alternatives should be
applied to the particular offender. Because of these special limitations with regard to imposition of fines,
no jury senteneing or jury recommendation is permitted as to fines. See §557.036(3) RSMo.

Special Notes

"Sentence” Not all dispositions authorized by §5567.011 RSMo. are “sentences”. Pro-
bation per se cannot be imposed, but if imposed in conjunction with a
sentence to pay a fine, the execution of which is suspended, it does not
amount to another “zentence”.

"Pecuniary” Any financial ad?ari;tage will suffice even if it is not quantifiable.

"Uniguely” Must be analyzed in terms of g fine's ability to “deter” or “correct”. It

will often be "uniquely adapted” where the offender derived pecuniary
gain from the offense.

4. In principle a fine is payable immediately, as stated in subsection 4, un/ess the court in sentencing

the defendant
{i) gives the defendant a specified period of time in which to pay the fine; or
{ii) allows the defendant to pay the fine by installments fixed by the court.

Combinations of (i} and {ii) permit the court to fix the time for the first installment and to set up a
system of deferred installments. See subsection 1, requiring the court to determine the amount “and
the method of payment” and proportioning “amount” and “method” to the burden on the offender. The
provisions of subsection 4 provide flexibility to meet the requirements of subsection 1.
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The provision for deferred or installment payments essentialiy formalizes existing practices [see,
eg., Hendrix v, Lark, 482 8 W.2d 427 (Mo. 1971); Op. Atty. Gen. Nos. 213 & 252, Balker & Paden,
10-27-71.]

Speciaf Notes

“When theoffender is sentenced” Provision for specified installments or for payment in full to be made
within a specified period must be made at the time of sentencing, or
the fine “shall be payable forthwith”. Sections 560.031(3) and 560.038
RS8Mo. provide means for allowing additional time to pay and for re-
ducing the ameunt of the fine or of each installment.

“may provide” Granting time to pay or specifying instaliment payments is disere-
tionary. However, considering the subsection 1 requirements, it may be
necessary for the court to provide for payment to be made later or in
specified ingtallments, in order to impose a substantial fine that is not
too burdensome.

5. Bubsection 5 requires that the court’s response to nonpayment of a fine must he determined only
when and if the fine is not paid. In particular, the court may not, at the time of imposition of a fine, impose
an alternative sentence to be served in the event that the fine is not paid. The approach to be followed in
the event of nonpayment of a fine is set out in §560.031 R5Mo.

The principls underlying this provision is found in Tate v, Short, 401 U.S, 385 (1971), followed by
the Missouri Supreme Court in Hendrix v, Lark, 482 S.W.2d 427 (Mo. 1871). These cases pointed out
that the impact of a “jail as an alternative to fine” system was to discriminate in favor of the wealthy and
to deny the constitutional right of the poor to equal protection of the law. Thus an indigent person may
not be held in or committed to jail for his involuntary nonpayment of a fine and costs, formerly permitted
under pre-Code §§543.270 and 546.830 RSMo, (both repealed).

Special Notes

“Alternative sentence” angther sentence, e.g., 50 many days in jail, or one day’s imprisonment
for every $X, if the fine and costs are not paid by a certain time. Sub-
section 5 also prohibits any sentence designed to circumvent the non-
discrimination law; e.g., a sentence to jail along with a sentence to pay a
fine, with probation conditioned upon payment by a certain date of part
of the fine and the eosts in the case. This would net be an “appropriate
combination” of dispositions puthorized by §557.011 RSMo.

“Fine is not paid” The same principle applies when costs in the case are not paid. See
repealed sections 546.830 and 546.880 RSMe., requiring imprisonment
for nonpayment of costs but providing for relief by cath of insolvency
“after .. twenty days imprisonment”.

5.6 Response to Nonpayment (§560.031)

Code

i. When an offender sentenced to pay a fine defaulls in the payment of the fine or in any
installment, the court upoen motion of the prosecuting attorney or upon its own motion may require
him te show cause why he should not be imprisoned for nonpayment. The court may issue a warrant
of arrest or a swmmens for his appearance.

2. Following 2n order to show cause under subsection 1, unless the offender shows that his
default was not atiributable to an intentional refusal to obey the sentence of the court, or not
abtributable to a failure on his part to make a good faith effort to obtain the necessary funds for
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payment, the court may order the defendant imprisoned for a term not to exceed one hundred
eighty days if the fine was imposed for conviction of a felony or thirty days if the fine was imposed
for conviction of a misdemeanor or infraction. The court may provide in its order that payment or
sabisfaction of the fine at any time will entitle the offender to his release from such imprisonment
or, after entering the order, may at any time reduce the sentence for good cause shown, including
payment or satisfaction of the fine.

3, If it appears that the default in the payment of 2 fine is excusable under the standards set
forth in subsection 2, the court may enter an order allowing the offender additionol time for
payment, reducing the gmount of the fine or of each installment, or revoking the fioe or the unpaid
portion in whaole or in part.

4, When a fine is imposed on o corporation it is the duby of the person or persens authorized to
make dishursement of the assets of the corporation and their superiors to pay the fine from the
assets of the corporation. The filure of such perseng to do so shall render them subject to
imprisonment under subsections 1 and 2.

% Upon default in the payment of a fine or any instaliment thereof, the fine may be collected
by any means autherized for the enforeement of money judgments.

Comments

1. In the event an offender fails to pay a fine, the court may require him to show cause why he should
not be imprisoned for nonpayment, following the procedures in this sectien. The court may act on its own
motion or on the motion of the prosecuting attorney. The court is authorized to initiate the “show cause”
process by

{i}) summoning the defaulter to appear; or

{ii) issuing a warrant of arrest. .
In the absence of some indication that he iz intentionally refusing to pay, it would be inappropriate for
the court te order the arrest of the defendant without previcusly having summoned him to appear.
Nonpayment should not be considered prima facie evidence of intentional refusal to obey the sentence of
the court for this purpose.

If the defendant is arrested to be held pending a hearing on the order to show cause, the court should
immediately consider provision for his release on personal recognizance or other condition that will
reasonably assure appearance, See §544.455 R8Mo. While £560.031 does not specifically provide for bail,
this is a "warrant authorized by law to be issued in [a] criminal case”, §544.030 R8Mo., and this is &
“stage of the proceedings against him” within the meaning of §544.455 RSMo.

2. Subsection 2 is deceptive; it appears to reguire the defendant, forced to show cause, to prove two
negatives: that his failure to pay the fine or any installment

{i} was not a consequence of an intentional refusal orn his part, and
(i} was not a consequence of a failure on his part {0 make a good faith effort to obtain the
necessary funds,
However, in fact, the proceeding is a eriminal contempt proceeding, carrying the possibility of a jail term
not exceeding 180 days if the conviction was of a feleny, and 30 days if the fine was imposed for a
rnigdemeanor conviction.

Because of the contempt-like character of the hearing, the offender is entitled to fair notice of the
charge(s}, a reasonable opportunity to defend against them with the assistance of counsel, the right to
call witnesses and to confront and cross-examine the witnesses against him. Although the burden of
coming forward with evidence on negatives (i) and (ii} is placed on the defendant, he cannot be compelled
to testify. There is no right to a jury trial in this proceeding. Cheff v. Bchnackenberg, 384 U8, 373
{1968).

Once the defendant has presented some evidencs to the court which supports his lack of culpability in
not paying the fine, the burden rests on the state to prove his culpability beyond a reasonable doubt. The
court must find that the defendant has “shown cause” if a reasonable doubt is raised at the hearing as to
the defendant’s culpability. Cf. Chemical Fireproofing Corp. v. Bronska, 553 S.W.2d 710 (Mo. App.
SLD 1977); Ramsay v. Grayland, 567 5.W.2d 682 (Mo. App. SLD, 1978},
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If the court finds the defendant’s failure to pay to be cuplable in terms of either (i) or (i1} abave and
grders imprisonment, af the time of imposition of a jail term it may provide that payment of the fine at
any time during the term will entitle the offender to release. Alternatively, the court, at a time
subgequent to making the order for imprisonment, may reduce the length of the term of imprisonment
imposed for good cause shown. The statule gpecifically provides that payment or satisfaction of the fine is
good cause; however, the court has diseretion whether o reduce the sentence upon a showing of good
canuse. The extent of the defendant’s contempt iz a relevant issue in deciding whether or not fo reduce the
sentence.

The defendant may be imprisoned under subsection 2 for a period which may exceed the maximum
period for which he might he imprisoned for the offense committed. This doas not deny equal protection as
the defendant is being imprisoned for culpable nonpayment, not for committing the substantive offense.
Note that up to 30 days imprisonment is authorized for refusal to pay even in infraction cases, in which
no imprisonment could be imposed initially. [§556.021(1) RSMo.].

In deciding whether or not to impoge imprisonment under this section, the court should bear in mind
that in some cases the fine may be collected by means of seizure and sale as authorized in subsection 5.
(See State ex. vel. Btanhope v. Pratt, 533 §.W.2d 567 at 575 (Mo. 1978} ).

3. Il a reasonable doubf is raised as to the offender’s culpability in nol paying the fine or [ine
installment, the court iz anthorized to

{1) give the offender additional time to pay;

(23 reduce the amount of the {ing;

{3} reduce the amount of each future installment;

(4} revoke the entire fine;

(&) revoke the unpaid portion of the fine in whole or in part.
It should be noted that this provision dees not permit the court to aliow the defendant to pay by
installments if such a method of payment was not authorized at the fime of imposition of the fine [gee
§560.026(4) RSMo.]. Such authority is, however, provided by §560.036 RSMq., following the defendant’s
petition fo reveke the fine. Bubsection 3 provides flexibility in modifying the fine or method of payment in
respect of & non-culpable offender who may not be imprisoned for his debt. See Tate v, Short, 401 U5,
305,

4. Bubsection 4 imposes a positive duty on the persons authorized to make dishursements from the
azsets of a corporation {(e.g., a ireasurer), and on any of their superiors, {0 insure that a fine imposed on
the corporation is paid. Such persons would be subject {o the same proceedings as an individual offender
under subseciions 1 and 2, and would correspondingly be in a position io have their non-culpabilisy
established under subsection 2. If the court finds that their nenpayment was not excusable under
subgection 2, they would be subject to imprisonment in the same manner as individual offendsrs.

The effect of this provigion iz t¢ deny the shield of corporate personality te the officers of the
corporation who are fogether authorized to make disbursement of the assets of the corporation.

5. Subsection 5 authorizes the use of c¢ivil process for the collection of fines. In general, this will
involve seizure and sale (see Chapter 513 RS8Mo.). Consideration should be given to this technigue as an
alternative to attempting to collect fines by the coercive technique of imprisonment under subsection 2.
Seizure and threatened sale of property may force the defendant to pay the fine in order to avoid a sale
and resulting costs. A finding that the defendant intentionally refused to obey the sentence of the court,
or falled to make a good faith effort to obtain the neceesary funds for payment, is nof required in order to
proceed with collection by means autherized for enforcement of money judgments.

5.7 Revocation of a Fine (§560.036)

A defendant who has been sentenced to pay a fine may at any time petition the sentencing
court for a revocation of a fine or any unpaid pertion thereof, IT it appears to the satisfaction of the
court that the circumstances which warranted the imnposition of the fine no longer exist or that it
would otherwise be unjust to require payment of the fine, the court may revoke the {ine ar the
unpaid portion in whole or in part or may modify the method of payment.
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Comments

A person sentenced o pay a fine may petition the sentencing court at any time after sentencing to

{1} revoke the entire fine;

{2) revoke any unpaid portion of the fine.
1f the court is satisiied that

{a) the circumstances which warranted the imposition of the fine no longer exist, or
{b} that it would otherwise be unjust to require payment of the {ine, it may
{i} revoke the entire fing;
(ii) revoke the unpaid pertion of the fine, in whole or in part;
{iti) modify the method of payment [see §560.026(4) RSMo.].

This section provides a method of bringing relief to a defendant on whom a fine has been imposed, at
his own initiative [contrast §560.031(1) RSMo., requiring the initiative of the prosecutor or the court]. It
is particularly suited for use in the case of changed circumstances or mistake. Even though the defendant
is required to petition for revocation of the entire fine or the unpaid portion to bring the matter before the
court, the situation may simply call for modification of the method of payment by the court,

Special Note

“unjust to require payment I.e., the entire {ine or any portion of it.
of the fine”
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CHAPTER 6

Collateral Consequences of Conviction

(§§561.016-561.026)
Section Page
Introduction 8.1 6-1
Basis of Disgualification or Disability 6.2 8-1
Forfeiture of Public Office - Disqualification 6.3 6-2
Disgualification from Voting and Jury Service 6.4 6-3

6.1 Introduction

The approach of the Code in this chapter is based on the premise that all persons are “civilly alive”
but may be deprived of certain privileges of c¢itizenship because of conviction of a crime. This is in sharp
contrast to the pre-Code faw. Missouri’s pre-Code approach was based on the common law and pre-Code
§222.010 which provided that a sentence of imprisonment for a felony suspended all civil rights, and in
the case of a life senience, the person so convicted was deemed to be “civilly dead.” That approach
obviously required knowledge of what all the “civil rights” were, Further, it required researching the
common law cases and the various statutory and case law exceptions to the suspension of ¢ivil rights that
were created.

Under the Code, all disqualifications and disabilities which are not necessarily incident to the
execution of the sentence must be expressly listed. By defining these disqualifications and disabilities
and stating when they apply, much confusien is avoided.

To determine which statutes have been repealed by the Code please see the Major Changes section
in the following paragraphs.

8.2 Basis of Disqualification or Disability (8§561.016)

Code

1. No person shall suffer any legal disqualification or disability beeause of a finding of guilt or
cenviction of a crime or the sentence on his conviction, unless the disgualification or disability
involves the deprivation of a right or privilege which is

{1} Neacessarily incident to execution of the sentence of the court; or

{2} Providaed by the constitution or the code; or

{3} Provided by a statute other than the code, when the conviction is of a crime defined by
such statute; or

{4) Provided by the judgment, order or regulation of s court, agency or official exercising a
jurisdiction conferred by law, or by the siatute defining such jurisdiction, when the
commission of the crime or the convictivn or the sentence is reasonably related to the
competency of the individual to exercise the right or privilege of which he is deprived.

2. Proof of a conviction as relevant evidence upon the trial or determination of any issue, or for
the purpose of impeaching the convicted person as a witness, is nob a disqualification or disability
within the meaning of this chapter.

Major Changes

This section covers the matters contained wholly or partially in pre-Code §222.010-State prison
sentence, effect on civil rights; §222.020-Convict under protection of and amenable to law, §222.030-
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Pardon removes disabilities; §549.111-Absolute discharge of person on probation or parole-citizenship
restored-Order of discharge to indicate restoration of rights; §556.300-Conviction not to work corruption
of blood; §559.470-Citizenship lost by conviction of certain erimes.

Sourge

This section is based on Model Penal Code §308.1 and Proposed New Jersey Penal Code §2C:51-1
{19713,

Comments

Subsection 1(1} preserves disabilities necessarily incident to execution of the sentence. A person who
is in prisen would not be permitted to engage in acts inconsistent with incarceration; e. g., he obviously
could not continue any outside employment. Chapter 460 R5Mo. on estates of convicts would continue to
apply and require appointment of a trustee in most situations in which a conviet is sued or wishes to sue
while in prison. See §480.100 RSMo. If the convict is a litigant, he would still have te obtain a writ of
habeas corpus in order to leave prison to testify,

Subsestion 1{2) recognizes that either the Constitution or the Code may require a specific legal
disability. E. g., Mo. Const. art. VIII §2 provides that "No ... person ... while confined in any public
prison shall be entitled to vote . . "

Subsection 1{3) permits retention of any provisions outside of the Code, wherever they might be,
which make disqualification or disability a penalty for an offense defined by such statute. Most of the
pre-Code disqualification and digability statutes are repealed and replaced by the Code provisions,

Subsgection 1(4) allows a deprivation when it is provided in 2 judgment, crder or regulation of a court,
agency or official exereising jurisdiction conferred by law, whenever the commission of the crime or the
conviction or the sentence "is reasonably related” to the competency of the offender to exercise the right
or privilege of which he is deprived. This is the most important provision in this section. The pre-Code
law sometimes contained blanket restrictions against employment in certain regulated areas of persons
convicted of crimes,

8.3 Forfeiture of Publie Gffice - Disqualification (§5361.021)

Code

1. A person holding any public office, elective or appointive, under the government of this
state or any agency or political subdivision thereof, who iz convicted of a crime shall forfeit such
olfice if

{1) He is convicted under the laws of this state of & felony ar under the laws of another
jurisdiction of a ¢rime which, if commitied within this state, would be a felony; or

{2} He is convicted of & ¢rime involving misconduct in office, or dishonesty; or

(3) The constitution or a statute other than the code 5o provides.

2, Except as provided in subsection 3, a person ¢onvicted under the laws of this state of a felony
or under the laws of another jurisdiction of a crime which, if commitied within this state, wouldbe a
felony, shall be ineligible to hold any public office, elective or appointive, under the government of
this state or any agency or political subdivision thereof, until the completion of his sentence or
period of probation.

3. A person convicted under the laws of this state or under the laws of another jurisdiction of
felony commected with the exercise of the right of suffrage shall be forever disqualified from holding
any public office, elective or appointive, under the government of this state or any agency or
political subdivision thereof.

6-2



COLLATERAL CONSEQUENCES OF CONVICTION 6.4

Major Changes

This section covers matters previously covered by the following pre-Code sectiona:
§129.420 - Persons convicted to forfeit citizenship;

§498.230 - Commissioner shall forfeit his office;

§567.490 - Conviction for perjury forfeits citizenship;

85ER. 130 - Convietion - effect of:

§560.610 - Porfeiture of eivil righis on conviclion or imprizsonmenti in certam casas;
§561.340 - Loss of ciiizenship by conviction of certain felonies;

§564.710 - Convicted persons disfranchised.

Source

This section is based primarily on §306.2 of the Model Penal Code.

Comments

This section mandates forfeiture of any public office, elective or appointive, state or municipal, upon
a conviction of any felony, any crime involving malfeasance in office, or of any crime involving
dishonesty, In additien, where the Constitution or a statute outside the Code so provides, the office is
forfeited.

Note that public employees, as distinguished from public officers, are not covered by this section.

6.4 Disqualification from Voting and Jury Service (§561.026)
Code

Notwithstanding any other provizion of law, a person who is convicted:

(1) Of any crime shall be disqualified from registering and voting In any election under the
laws of this state while confined under a sentence of imprisonment,;

{2) Of a felony connected with the exereise of the right of suffrage shall be forever disgualifted
from registering and voting,

{31 Of any felony shall be fovever disgualified from serving as a jurer.

Major Changes

This section covers maierial previously contained in pre-Code §556.030-Infamous crime; §584.710-
Convicted persons disfranchised; §560.610-Forfeiture of civil rights on conviction; §558.130-Conviction,
effect of: and §558.470-Citizenship lost by conviction of crimes.

Sourpe

This section is based on Meodel Penal Code §306.3, Kansas Criminal Code §21-4615 (1970}, il
Unified Corrections Code Ch. 38, §1005-5-5 (1973), Oregon Revised Statutes §137.240 (1961), and
Proposed New Jersey Pepal Code §2C:51-3 (1871),

Comments

Under pre-Code law only persons convicted of certain felonies “or of a misdemeanor involving moral
turpitude” were disqualified from serving as jurors. See pre-Code $§494.020, 557.490, 559.470, 560.610
and 581.340 REMo. Some felons lost their right to hold public office or to vote without losing their right to
serve as a juror, except while imprisoned. See pre-Code §§558.130 and 564.710 RSMo. Many felons lost no
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civil rights at all, except while imprisoned, because they were not convicted of one of the designated
felonies. Persons convicted of only one felony usually regain their right to serve as a juror almost
auturnatically without any pardon by the governor. See pre-Code §§216.355 and 549.111 RSMo. There
was no "waiting period” when a disqualified felon was released from judicial probation or parole. First
offenders discharged from prison under the three-fourths rule regained their civil rights automatically
after two vears, and they regained them immediately if they were paroled and successfully completed
pardle. Pre-Code §494.020 RSMo. which appears to make "any person convicied of a felony” ineligible to
serve a8 a juror, only applies until "such person has been restored to his civil rights.” Many felons
sentenced to prison-regained their civil rights as soon as the term expired under pre-Code §222.010
RS5Me, and many convicted felons never lost their rights.
Note that the Code excludes all convicted felons from jury service forever.



CHAPTER 7

General Principles of Liability
(§8562.011—562,086)

Section Page
Introduction 7.1 -1
Vieluntary Aet 7.2 7-1
Culpable Mental State 7.3 7-3
Celpable Mental State, Application 7.4 7-4
Culpable Mental State, When Not Required 7.5 7-5
Igneoranee and Mistake 7.6 7-5
Accountability for Conduct 7.9 7-6
Responsibility for Conduct of Another 7.8 7-6
Drefense Precluded 7.9 17
Conviction of Different Degrees of Offenses 7.10 7-8
Liiahility of Corporations and Unincorporated Assoc. 7.11 1-8
Liability of Individual for Conduct of Corporation or Unincorporated Association 7.12 7-9
Entrapment 713 7-8
Diuress 7.14 7-14
Intoxicated or Drugged Condition 715 7-11
Imfancy 718 712
Lack of Responsibility Because of Mental Disease or Defect 7.17 7-12

71 Iatroduction

This chapter deals with provisions which are generally applicable fo all offenzes. It covers some of
the basie concepts for criminal liability, such as the concepts of “act” and "criminal inient” and
responsibility for the conduct of another person. It also deals with several matters that are commonly
thiought of as defenses, such as mistake, entrapment, duress, effect of intoxication, infancy and lack of
responsibility because of mental disease or defect. For the most part, the Code provisions in this chapter
ave restatements of pre-Code law, but much of that law, particularly dealing with the basic concepts
underlying criminal liability, was not covered fully or at all by pre-Code statutes. Note there are some
significant changes in pre-Code law, but the basic concepts are the same.

72 Voluntary act (§562.011)

Code

1. A person s not puilty of an offense unless his lability is based on conduet which includes a
voluntary act.
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7.2 GENERAL PRINCIPLES OF LIABILITY

2. A "voluntary act” is
{1} A bodily movement perlormed while conscious 45 & result of effort or determination; or
{2} An omission to perform an act of which the actor is physically capable.

3. Possession is a voluotary act if the possessur knowingly procures or receives the thing
possessed, or having acquired control of it was aware of his contro! for a sufficient time to have
enabled him to dispose of it or terminakte his control.

4. A person is not guilty of an offense based solely upon an omission to perform an ach unless
the Iaw defining the offense expressly so provides, or a duty to perform the omitted ach is otherwise
imposed by law.

Commenis

This section iz based on the Ulinois Code, Ch. 38, §§4-1, 4-2: the New York Penal Law §8 15,00, 15.05;
and the Model Penal Code §2.01.

This section states the basic proposition that criminal Hability must be based on conduct which
ineludes a voluntary act. This is probably also a constitutional requirement. Cf. Robinson v, California,
370 T.8. 660, 82 8.Ct. 1417 {1962); Powell v. Texas, 392 U5, 514, 88 S.Ct. 2145 (1968).

Note however that the requirement is not that liability must be based on an act, but rather upon
conduct whieh includes a voluntary act. Liability can be based on & course of conduct during part of which
the actor may not be conscious. For example, if a driver loses consciousness and his car hits and kills or
injures a pedestrian, the driver is clearly not acting while he is unconscious. However, if criminal
liabdlity is to be imposed, his failure to stop as he felt illness approaching could, in the appropriate
circumstances, be regarded as sufficient for eriminal liability. The liability would be based on the entire
course of conduct of which his failing to stop would be a part. See Comments, Model Penal Code, Tent.
Draft No. 4, 119-120 {1955).

Subgection 1 states the minimal requirement of conduct. Note it does not require that the conduct be
that of the defendant. While some conduct on his part will always be required, a defendant can be held
respensible, in appropriate circumstances, for the conduct of other persons. See $8562.036, 562.041 and
662,046,

Subsection 2 defines “voluntary act”. Subsection 2(1) requires consciousness and follows pre-Code
law that criminal liability cannot be based on behavior while unconscious. See State v. Buxion, 324 Mo.
78, 22 8.W.2d 635 (1929); State v. Barr, 366 Mo. 800, 78 S.W.2d 104 (1935); and State v. Small, 344
8.W.2d 49 (Mo. 1961) all dealing with unconsciousness resulting from intoxication,

Subsection 2(2) defines "act” to include “omission”. This seeming inconsistency is both logieal and
convenient. As stated by the drafters of the Illineis Code

“{Aln omission necessarily iz defined by describing the act of omission which is omitted; and if
the distinction is made, then the phrase ‘act or omission’ must be used each time reference is made to

a person's physical behavior, unless the reference is only to a posifive movement, or only to the lack

of required movement. Consequently, the use of ‘act’ to include ‘omission’ seems reasonable, and

clearly is more convenient.”
Tent. Final Draft, Propesed lllinois Revised Code of 1961, 144,

Subsection 3 provides that possession can be sufficient as a voluntary act. This is needed since
possession ia not necessarily a bodily movement nor an omission. The definition is consistent with
Missouri decisions. See State v. Burns, 457 5.W. 2d 721 (Mo. 197() ruling that for illegal possession
under §195.020 R3Mo, “there must be a conscious possession of the particular substance ., .”

. Subsection 4 states the accepted principle that omissions are not sufficient for criminal liability
unless there is a "duty to act”. The duty can, of course, be based on a statute providing that the failure to
perform a certain act is a erime. For example, the failure to pay taxes. More difficult from an analytical
point of view is criminal liability by omission in ¢rimes not defined in terms of failure te act. Such
situations are rare and the most common is liability for homicide (usually manslaughter) based on the
failure to performo some act, such as supplying medical assistanee to a close relative. See e.g. State v.
Beach, 329 8.W.2d 712 (Mo. 1858}, It would be impossible to state with precision a definition of all such
gituations. The general categories are stated in Jones v. United States, 308 F.2d 307, 310 (D.C.Cir.
1962k
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“The problem of establishing the duty to take action which would preserve the life of another has
not often arisen in the case law of this country.. ..

“There are at least four situations in which the failure to act may constitute breach of a legal
duty. One can be held eriminally liable: first, where a statute imposes a duty to care for another;
second, where one stands in a certain status relationship to ancther; thivd, where one has assumed a
contractual duty to care for another; and fourth, where one has voluntarily assumed the care for
another and 8o secluded the helpless person as to prevent others from rendering aid.” (Footnotes
omitted}.

7.3 Culpable Mental State (§562.016)

Code

1., Except as provided in section 562.026, a person is not guilty of an offense unless he acts with
a culpable mental state, that is, unless he acts purposely or knowingly or recklessly or with
eriminal negligenee, as the statute defining the offense may require with respect to the conduct, the
result thereof gr the attendant circumstances which constitute the material glements of the crime.

2. A person Yacts purpossly”, or with purpose with respect to his conduct or to a resulf thereof
when it is his conseious object to engage in that conduct or to cause that result.

3. A person “acts knowingly”, or with knowledge,

{1} With respect to his conduct or Lo attendant circumstances when he is aware of the
nature of his conduct ar that those circamstances exist; or

{23 With respect to a result of his conduct when he is aware that his conduct is practically
certain ta rause that result.

4. A person "acts recklessly” or is reckless when he consclously disregards a substantial and
unjustifiable risk that circumsiances exist or that a rvesult will lollow, and such disregard
constitutes a gross deviation from the standard of care which s reasonable person would exercise in
the situation.

5. A perszon “acts with criminal negligence” or ig criminally negligent when he fails to be
aware of a substantial and unjustifiable risk that droumstances exist or a result will follow, and
such fzilure constibutes a gross deviation from the standard of care which a reasonable person
would exercise in the situation.

Comments

This and the next two sections, §§582.021 and 562.026, deal with the mental ecomponent or “mens
rea” and are based on the lilinois Code Ch. 38, §§4-3 through 4-9; the New York Penal Law §815.00,
15.05; and the Model Penal Code §2.02, This section defines the four terms used throughout the code to
cover the mental states needed for criminal liability. These four terms replace a multitude of terms found
in precode statutes. The terms are derived from the Model Penal Code and such terms, with slight
variations, have been used in most of the criminal law revisions in other jurisdictions.

Subsection 1 states the rule that a culpable mental state is generally required for guilt. Howaver,
there are times when a culpable mental state will not be required and absolute or strict liability will be
imposed. Such situations are covered in $562.026 to which reference is made in subsection 1, Under the
Code the absence of a culpable mental state as an element of a crime is the exceptional situation and thus
even if a statute is silent as to whether or not a mental state is required, one is still required.

“Purposely” and “knowingly”™ refer to what is commonly thought of as intention. B will usually
make no difference in the degree of criminal liability whether a person acted purposely or knowingly. The
difference between these twe is significant in those crimes such as attemnpts and conspiracies, where
achieving the object is not required for guilt but a purpose to achiave the objective is required.

Note that for example §568.055 malkes it a crime to knowingly damage property of another by
gtarting a fire or causing an explosion. If the defendant threw a lighted match, onto a pool of gas under a
car and started a fire which damaged the car, he would be guilty under §568.055, if he was aware he was
throwing a lighted mateh into a pool of gas underneath the car belonging to another person and knew
that it was practically certain that a fire or explosion would result in damaging the car. Since one can
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never “know” that a certain result will follow to an absolute certainty, all that is required is that the
defendant know it to a practical certainiy. If in the same example, however, no fire resulted so that the
car was not damaged but the defendant was charged with attempting to violate $569.055, the jury would
have W find that it was his purpose to damage the car of another.

The difference between "recklessness” and “Criminal negligenee™ is that recklessriess requires an
awareness of the risk and a conscious disregard of that risk while criminal negligence requires only that
the person should have been aware of the risk. Note that the risk involved in both recklessness and
criminal negligence must be a substantizl and unjustifiable risk. This means that not only must the risk
be asignificant rigk but that the taking of the risk is not offset by some benefit. Driving a car at a high
rate of speed may ereate a substantial risk of causing serious physical injury, but whether such would be
sufficient for recklessly causing serious physical injury, assuming such injury cccured, would also depend
upon why the person was speeding. Thatis, rushing a heart aitack victim to a hospital could justify taking
some risks which would not be justified simply because the driver was late for work. Thus, a jury may be
called on fo make the moral judgement of whether the disregard of or failure to be aware of the risks
“constitutes a gross deviation from the standard of care” of a reasonable person. Note that the mental
states of purposely, knowingly and recklessly are all subjective states of mind. This has significance with
regard to the application of the doctrine of mistake. See §562.031 discussed in paragraph 7.6.

7.4 Culpable Mental State, Application (§562.021)

Code

1. If the definition of an offense preseribes a culpable mental state but does not specify the
conduct, attendant circumstances or result to which it applies, the preseribed culpable mental state
applies to each such materiai element.

2. Except as provided in section 562.026 if the definition of an offense does not expressly
prescribe a culplable mental state, a culpable mental state iz nonetheless required and is
established if a person acts purpoesely or knowingly or recklessly, but eriminal negligence is not
gufficient.

3. Ifthedefinition of an offense prescribes eriminal nepligenee as the culpable mental state, itis
also established if a persen acts purposely or knowingly or recllessly. When recklessness suffices to
establish & culpable mental state, it is also established if 3 person acts purposely or knowingly,
When acting knowingly suffices fo sstablish a culpahls mental state, it is also established if a
person acts purposely,

4, Knowledge that conduct constitutes an offense, or knowledge of the existence, meaning or
application of the statute defining an ofense is not an element of an pffense unless the statute
clearly so provides.

Commenis

This section sets out the rules to be followed in interpreting what mental states are required in a
particular statute,

Under subsection 1, if the statute specifies a mental state but does not indicate the elements to which
it relers then the mental state applies to all the elements. The statute of course may indicate that a
different mental state applies to different elements of the crime. In such a case, the specific mental state
applicable to each element then controls.

Under suhgection 2 if a statute does not mention a culpable mental state, then subject to the
exception of §562.028 {see paragraph 7.5} 4 culpable mental state is still required. When the statute does
not mention a culpable mental state, but one is still required, as will usually be the case, the defendant
will be guilty if he acts recklessly, knowingly or purposely. However, in order for criminal negligence to
be sufficient as a mental state it must be expressly included in the statute.

Subsection 3 makes if clear that the culpable mental states are "graded”. That is each mental state is
included in the higher mental state. Thusg, if a statute requires acting with eriminal negligence, a person
will be guilty if he acts with criminal negligence or any higher mental state such as recklessly, knowingly
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or purposely. Similarly, il the statute requires acting recklessly, a person will be guilty if he acts
recklessly or with the higher mental states of purpose or knowledge.

Subsection 4 makes it clear that knowledge of the existence of the statute or its meaning is not an
element of the offense (unless expressly provided) and therefore acting purposely, knowingly, recklessly
or with criminal negligence as to the existence or the meaning of the law is not required for guilt. For
most crimes, knowledge of the law 1s not an element of the crime.

7.5 Culpable Mental State, When Not Required (§562.026)

Code

A culpable mental state is not required .

(1) If the offense is an infraction and no culpable mental state is prescribed by the statute
defining the offense; or

(2) If the statute defining the offense clearly indicates a purpose to dispense with the
requirement of any culpable mental state as to a specific element of the offense.

Comments

This section provides for exceptions to the requirement of a culpable mental state. Subsection 1
allows [or absolute liability for infractions, the regulatory offenses, in which quite often the mental
element is omitted as the purpose is regulation rather than punishment. Of course, if the infraction states
amental element is required, then of course, one is. However, if the statute declares certain conduct to be
an infraction and mentions no mental state, the legislative intent is that none is required. Subsection 2
permits the legislature to do away with the requirement of a culpable mental state as to any crime.
However, an exception must be clearly indicated.

7.6 Ignorance and Mistake (§562.031)

Code

1. A person is not relieved of criminal liability for conduct because he engages in such conduct
under a mistaken belief of Tact or law unless such mistake negatives the existence of the mental
state required by the offense.

2. A person is not relieved of criminal liability for conduct because he believes his conduct does
not constitute an offense unless his belief is reasonable and

(1) The offense is defined by an administrative regulation or order which is not known to
him and has not been published or otherwise made reasonably available to him, and he
could not have acquired such knowledge by the exercise of due diligence pursuant to facts
known to ltim; or |

(2) He acts in reasonable reliance upon an official statement of the law, afterward
determined to be invalid or errcneous, contained in

(a) A statute;

(b) An opinion or order of an appellate court;

(c} Anofficial interpretation of the statute, regulation or order defining the offense made by
a public official or agency legally authorized to interpret such statute, regulation or order.

3. The burden of injecting the issue of reasonable belief that conduct does not constitute an
offense under subdivisions (1) and (2) of subsection 2 is on the defendant.

Comments

This section is based on the Illinois Code Ch. 38, §4-8; The New York Penal Law §15.20 and The
Model Penal Code §2.02.

Subsection 1 states the general doctrine of mistake. It states the obvious that if a mistake negatives a
culpable mental state which is required for an offense, then the person cannot be guilty of that offense. In
other words, mistake is a negation of the requirement of the culpable mental state and thus only those
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mistakes which negative the culpable mental state are relevant. To negative criminal negligence, the
mistake must be both honest and reasonable, However, a belief honestly held can negative purpose,
knowiedge or recklessness whether or not the mistake is reasonable. Noie that no distinetion is drawn
between mistake of fact or law. The guestion is whether or not the mistaken beliel negatives the
existence of a menial state required by the offense. There are not many offenses which reguire the
existence of a belief as to law. However, in theft offenses, a mistalen belief as to ownership can negative
the intent to steal. Other examples are erimes involving physieal restraint, such as felonious restraint
and false imprisonment, where the crime requires that the person knowingly restrain another
unlawfully. In such a situation, if the person believes he is acting lawfully, then he cannot be guilty of
that offense. Of course the individual may be guilty of another crime such as assault.

Subsgection 2 deals with the few exceptional situations where a good faith belief of legality should be
a defense even though it does not relate to any element of the crime. This section codifies those situations
that are commonly recognized such as where the offense is not contained in a published statute and the reg-
ulation or order which contains the offense has not been sufficiently published to make it availabletoa
reasonable person. The section also covers situations where an individual acts in reasonable reliance
upon a statement of the law made by a group which is empowered ko officially declare the law, For
example, the legislature in a statute or an appellate court making a decision, or those agencies of the
state which are authorized to interpret statules, regulations or orders.

7.7 Accountability For Conduct (§562.036)

Code

A person with the required culpable mental state is guilty of an offense if it is committed by his
own conduct or by the conduet of another person for which he is criminally responsible, or both,

Comments

This section and the next two sections deal with accountability for conduct and responsibility for the
conduct of another. They replace pre-Code §§556.170 and 556.190 which deal with accessories. These
sections do not deal with the concept of accessories after the fact which is covered by §575.030, hindering
prosecution.

7.8 Responsibility For Conduct of Another (§562.041)

Code

1. A person is criminally responsible for the conduct of another when
{17 The statute defining the offense makes him so rasponsible: or
{2) Either before or during the commission of an offense with the purpose of promoting the
comimission of an offense, he aids or agress to aid or attempts to aid such other person in
planning, committing or attempting to commit the offense.

2, However, a persen is not 56 respongibls ifs
(1} He is the victim of the offense committed or pttempied;
(2) The offense s so defined that his conduct was necessarily incident to the comnission or
attempt to commit the offense. If his conduct constitutes a related but separate offense, he is
eriminally responsible for that offense but not for the conduct or offense committed or
attempted by the other person;
{3) Before the commisszion of the offense he abandons his purpose and gives timely warning
to law enforcement authorities or otherwise makes proper effort to prevent the commission
of the offense.

3. The defense provided by subdivision (3) of subsection 2 is an affirmative defense.
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Comments

This section deals with accessorial liability and states the rules by the which the defendant can be
held criminally liable for the conduct of another person. It is based on several other codes but differs in
wording and organization from all of them.

Subsection 1 (1) is the same as Illinois Code Ch. 38 §5-2 (b} and permits a statute to create greater
liability for the conduct of another than would be true under the rest of this section.

Subsection 1 (2) is similar to Illinois Code Ch. 38 §5-2 (c), but unlike that section, covers two different
bases for liability for conduct of another. This subsection, when read in connection with section 562.046,
covers causing an innocent or irresponsible person to commit the conduct of a crime and also covers
accessorial liability by the usual method of aiding a guilty person in the commission of a crime. Section
562.046 precludes certain matters, including the other person's lack of criminal capacity, unawareness
of the defendant’s criminal purpose or immunity, from being a defense to liability based on the conduct of
another. Thus, this section combined with the provisions of 562.046 cover making one person responsible
criminally for the conduct of another when it is based upon either causing an innocent person {o engage
in criminal conduct or aiding another guilty person in the commission of an offense.

Note that this section is a means of imputing conduct from another person to the defendant. It is not
a means of imputing culpable mental states. To be guilty of any offense the defendant must himself have
the necessary culpable mental state for that offense, but his liability can be based upon the conduct of
another person. But to be so liable he must also have the purpose of promoting the offense. Cf. State v.
Grebe 451 S5 W.2d 265 (Mo. hane 1970).

Subsection 2 excludes certain persons from being liable for the conduct of ancther if they fall into
certain categories. The first is covered by subsection 2(1) and excludes the victim from being an accessory
even though in certain crimes the victim does provide assistance. As for example the victim who pays the
extortionist or the under age girl who solicits the act of intercourse. Subsection 2(2) deals with another
group of persons who do not fall neatly into the category of victimas. If a statute defines an offense so thata
person’s conduct is necessarily incident to the commission of that offense but the statute does not provide
that his conduct makes him guilty of the offense, then the legislative intent is to exclude him from
liability. Thus, if a statute simply makes the giving of a bribe a crime, the recipient is not guilty of
violating that statute on the basis of providing aid. Of course, this would not prevent the person from
being guilty under a statute punishing receiving a bribe.

Subsection 2(3) provides a new defense, that of abandonment and provides an inducement for a
person to take steps to prevent the crime from occurring if he has provided assistance to another for the
purpose of committing a crime. He may do this either by disclosing it to the police or by other appropriate
" means. Note that the defense is an affirmative defense which means the defendant has the burden of
persuasion.

7.9 Defense Precluded (§562.046)

Code

It 1s no defense to any prosecution for an offense in which the eriminal responsibility of the
defendant is based upon the conduet of another that

(1) Such other person has been acquitted or has not been convicted or has been convicted of
some other offense or degree of offense or lacked criminal capacity or was unaware of the
defendant’s criminal purpose or is immune from prosecution or is not amenable to justice; or

(2) The defendant does not belong to that class of persons who was legally capable of com-
mitting the offense in an individual capacity.

Comments

This section rules out certain matters as being a defense to accessory liability. Some of these
provisions are found in pre-Code §556.190 which has been repealed but this Code section is broader. See
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comments in paragraph 7.8, Subsection 2 is designed to cover the situation where the individual cannot
be guilly of a crime based solely on his own conduct but can be guilty as an aceessory. For example, a
hushand cannot by his own conduct be guilty of raping his wife. However, by assisting another in doing
the act, he can be guilty as an accessory. This subsection however, must be read in the light of subsection
2{1) and 2(2) of §562.041.

7.10 Conviction of Different Degrees of Offenses (§562.051)
Code

Except as otherwise provided, when two or more persons are criminally responsible for an
offense which is divided into degrees, each person is guilty of such degree as is compatible with his
own culpable mental state and with his own accountability for an sggravating or mitigating fact or
circumstance.

Commentis

This section is based on New York Penal Law §20.15. At common law there was a question whether
an “aider and abettor” could be guilty of a higher (or lower) degree of the offense assisted. This section
clearly permits the degree of punishment to he apportioned accerding to the culpability of each person.
Thus, even when a defendant is criminally responsible for the conduct of another, in order to be guilty of a
particular offense, the defendant must have the mental state required for that offense. Therefore it is
possible for the defendant and the other person to be guilty of different degrees of the offense. If a
defendant, in cold blood, gives a knife to another person, who while enraged, uses the knife to kill
someone, the defendant might well be guilty of murder while the other person who actually did the
killing might only be guilty of manslaughter.

7.11 Liability of Corporations and Unincorporated Assoe. (§562.058)

Code

L. A corporation is guilty of an offense if
{1} The conduct constituting the offense consisis of an omission Lo discharge a specific duty
of affirmative performance imposed on corporations by iaw; or
{2} The conduet constituting the offense is engaged in by an agent of the corporation while
acting within the scope of his employment and in behalf of the corporation, and the offense
is B misdemeanor or an infraction, or the offense is one defined by a statute that clearly
indicates a legislative intent to impose such criminal Hability on a corporation; or
{3y The conduct constituting the offense is engaged in, authorized, solicited, requested,
commanded or knowingly tolerated biy the board of directors or by a high managerial agent
acting within the scope of his employment and in behalf of the corporation.

2. An unincorporated association is guilty of an offense if
{1} The conduct constituting the offense consists of an omission to discharge a specific duty
of affirmative performance imposed on the agsocialion by law; or
{2) The conduct constituting the offense is engaged in by an sgent of the association while
acting within the scope of his employment and in behalfof the association and the offense is
one defined by a statute that clearly indicates a legislative intent fo impose such criminal
liability on the association.

3. As used in this section:
{1) “Agent” means any director, officer or employee of a corporation or unincorparated
asgopiation or any other person who s authorized to act in behalf of the corporation or
unincorporated association;
{2) “High managerial agent” means an officer of a corporation or any other agent in a
position of eomparable aunthority with respect to the formulation of corporate policy or the
supervision in a managerial capacity of suberdinate employees.
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Comments

This section is based on New York Penal Law §20.20; Model Penal Code §2.07, llingis’ Code Ch. 38
§5-4 and several proposed codes.

This section seis the standards for determining when a corporation made be held criminally liable.
Subsection (1) covers the ohvious situation of corporate liability for the failure to perform a duty
specifically imposed by statute on corporations. Subsection 1{2) provides for corporate criminal Hability
for misdemeanors and infractions where such are commited by an agent acting within the scope of his
employment and on behalf of the corporation and the liability where a statute specifically provides for
corporate liability. Subsection 1(3) covers the situation where the crime is in effect directed by the
management of the corporation. Again, the persons involved must be within the scope of their
employment and acting on behalf of the corporation. Thus, a corporation cannot be guilty of a felony
unless the statute so provides or unless the board of directors or a high managerial agent in effect
directed the commission of the felony. Note that §860.021 specifically deals with the penalty of fines for
corporations.

Subsection 2 deals with eriminal liability for unincorporated associations. Their liability tradition-
ally is far more limited simply because of the difficulty of defining the entity involved in the great varietly
of such organizations. This subsection basically does not provide for any eriminal liability for unincorpe-
rated associations but merely allows for statutes to impose specific duties on such organizations and to pro-
vide a penalty for the failure to comply. It also allows for the possibility that the legislature may wish to
specifically provide for criminal liability for unincorporated associations in the definition of a particular
offense.

7.12 Liability of Individual for Conduct of Corporation or Unincorporated Associa-
tion (§562.061)

Code

A parson is eriminally Hable for condudt constituting an offense which he performs or causes o
be parformad in the name of or in behalf of a corporation or unincorporated association to the same
extent ss if such conduct were performed i his own name or behalf

Comments

This section is based on New York Penal Law §20.25: Mode! Penal Code §2.07(8); Illinois Ceode, Ch,
38, §5-5.

This section states the obvious that an individual who engages in conduct constituting an offense
cannot aveid liability because he does so while acting for a corporation or other organization.

7.13 Entrapment (§562.066)

Code

1. The commission of acts which would otherwise constitute an offense is not criminal if the
actor engaged in the prescribed conduct because he was entrapped by a law enforcement officerora
person acting in cooperation with such an officer.

2. An “entrapment” s perpetrated if a law enforcement officer or a person acting in
cooperatian with such an officer, for the purpose of obtaining evidence of the commission of an
offense, solicits, encourages or otherwise induces another person to engage in conduct when he was
not ready and willing to engage in such epnduct.

3. The relief afforded by subsection 1 is not available as te any crime which involves causing
physical injury to or placing in danger of physical injury a person other than the person
perpetrating the entrapment.

4, The defendant shall have the burden of injecting the issue of entrapment.
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Comments

This section follows pre-Code Missouri decisions. See also New York Penal Law §40.05; Kentucky
Penal Cede 433 C.3.010.

An entrapment oceurs if a law enforcement officer or a person acting in cooperation with guch an
officer for the purpose of obiaining evidence of the commission of an offense soliciiz and or otherwise
induees another person to engage in criminal eonduct when the other person was not ready and willing to
engage in such conduet. Note that entrapment involves two requirements; first, the solicitation or
encouragement by the officer or someone working in cooperation with the officer and secondly, that the
person so encouraged or solicited was not already predisposed to commit the erime. In order for there to be
a defense of entrapment both requirements must be satisfied.

Notes, however, that once the defendant has injected the issue of entrapment, the burden of proving
that there was no entrapment is upon the state. This can mesn that onece it has been shown that the
encouragement or solicitation waz by a state officer, the state must prove that the defendant was already
predisposed to commit the crime. Note also that defense of entrapment does not apply ts any offense
invelving causing physical injury or threatening physical injury o another person.

7.14 Duress {(§562.071)

Code

1. Ttis an afMirmative defense that the defendant engaged in the conduct charged to constitute
an offense because he was coerced to do 5o, by the use of, or threatened imminent use of, unlawful
physical force upon him or a third person, which force or threatened force a person of reasonable
firmness in his situation would have been unable to resist.

2, The defense of “duress” as defined in subsection 1 is not available:

{1) As to the erime of murder;

{2 As to any offense when the defendant recklessly places himself in a situation in which it
is probable that he will be subjected to the {oree or threatened force described in subsection
1.

Commenis

This section is based on Model Penal Code §2.08; New York Revised Penal Law §38.35. This section
codifies the common law defense of duress which has also been called coercion or compulsion. See State v.
8t. Clair 262 5W2d 25 (Mo. 1858). Anno. 40A.L.R. 24 803 (1953). The defense is allowed when an
individual is coerced by the use of force or the imminent use of force which “a person of reasonable
firmness in his sitnation would have been unable to resist” This standard allows such tangible factors as
the individual's size, age, health, strength, ete. to be taken into consideration, but not his temperament.
It also takes aecount of the individual’s “situation”. The threat of force must be "Imminent”. This term is
not defined but it clearly indicates that the threat should not be remote in time. However, neither is it
necessarily limited to the last possible second. The question is whether the individual had a reasonable
opporiunity to aveid coercive force without harm to himself or the other threatened person.

Note the defense will not apply to murder nor to any offense committed after the defendant
recklessly places himself in the altuation where it is probable he will be subjected to force. Thus, a person
who voluntarily goes along with others to commit robbery cannot defend against a charge of assanlt
based on striking the vietim by claiming a threat fo kill him by a cchort. In such a situation a jury could
properly find that he recklessly, or even knowingly, placed himself in a situation where it was probable

such force would be threatened. Note that duress is an affirmative offense and the burden of persuasion is
on the defendant.
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7.15 Infoxicated or Drugged condition (§562.676)

Code

1. A person whoisin an intoxicated or drugged condition whether from alechol, drags, or other
stihstanes, is eriminally responsible for conduct unless such condition
{1} Negatives the existence of the mental states of purpose or knowledge when such mental
states are elements of the offense charged or of an included offense; or
{23 Is involuntarily produced and deprived him of the capacity to know or appreciate the
nature, gquality or wrengfulness of his conduct or to conform his conduoct to the requirements
of faw.

2. The defendant shall have the burden of injecting the issue of intoxicated or dragged
condition.

Commenis

This section is based on Model Penal Code §2.08; New York Penal Law §15.25; Illinois Code Ch 38,
§6-3; Kansas Criminal Code §21.209,

This section makes a change in pre-Code law as to the effeet of “voluntary” intoxication on c¢riminal
liability. It is consistent with pre-Code law as to the effect of "involuntary” intoxication.

The section first states the accepted doctrine that intoxication, no matiter what the cause (whether
from liguar, drugs or other substanees) does not, in and of itself, affect criminal liability. Tt then sets out
the two situations where intoxication can, however, affect criminal liability: where the intoxication is to
sueh a degree that it negatives an essential mental state required for guilt and where it is involuntary
and is of such a degree as to render the individual irresponsible.

Subsection 1{1) deals with “voluntary” intoxication. This, generally, does not affect criminal
liability. However, if a person becomes so intoxicated that he does not have the mental state required for
the particular erime with which he is charged, then he is not guilty of that crime, not because he was
intoxicated, but because he lacks the required mental state. Note however, that this applies only as to
crimes where the required mental state is purpesely or knowingly. It does not apply te crimes which can
be committed recklessly or with criminal negligence. In a sense, becoming so intoxicated that one is
totally unaware of what he is doing, or of the surrounding circumstances is itself reckless. Pre-Code
Missouri case law indicated that intoxication could not be considered at all in determining whether the
defendant had the necessary mental state. This section changes Misgouri law and makes it consistent
with the law of the vast majority of jurisdictions.

Even if a person is so intoxicated as to be unable to have sufficient awareness to have the necessary
purpose or koowledge required by the crime, the resuli will normally not be an acquittal but conviction of
a lesser degree of the crime, a degree which requires only recklesaness as the culpable mental state.

Subsection 2(2) deals with “involuntary” intexication and states the generally accepted proposition
that involuntary intoxication is a complete defense provided the individual is rendered irresponsible as
judged by the same standards applicable to lack of responsibility because of mental disease or defect.
Involuntary intoxication {whether from aleshol or drugs) occurs when the individual in effect has no
choice in beeoming intoxicated, either because he was forced to consume the alcohol or drugs, or when he
had no way of knowing that what he was consuming would result in his becoming intoxicated.

Note that the defendant has the burden of injecting the issue of intoxicated or drugged condition
which means that once the isgue iz in the cage, the state must negative it beyond a reasonable doubt. As
to intoxication relating te whether the defendant had the required purpose or knowledge to be guilty of
the erime charged, this will invelve the state proving beyond a reasonable doubt that the defendant did
act purposely or knowingly—a burden which the state already has.
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7.16 Infancy (§562.081)

Code

1. No person shall be convicted of any offense unless he had attained his fourteenth birthday at
the time the offense was commitied.
2. The defendant shall have the burden of injecting the issue of infancy.

Comiments

Thizs section 15 included primarily for completeness. The age of fourteen is consistent with the
precode Missouri law on juveniles. See §211,.071 BRSMo. Nothing in the code i3 intended to affect the
operastion of the juvenile procedures, and this section makes no change.

7.17 Lack of Responsibility Because of Mental Disease or Defect (§562.088)

Code

1. A person is not responsible for criminal conduct if 4t the time of such conduct as a resuit of
mental disease or defect he did not know or appreciate the nature, quality or wrongfulness of his
conduct or was incapable of conforming his conduct to the requirements of law.

2. The procedures for the defense of lack of responsibility hecause of mental disease or defect
are governed by the provisions of chapter 552, RSMo.

Comments

The code makes no change in the Missouri law on lack of responsibility because of mental digesse or
defect. This section uses the same language as §552.030(1) as the standard for criminal responsibility and
then provides a cross-reference to Chapter 652

Noie however that §552.030 RSMo provides

LR

3. Evidence that the defendant did or did not suffer from a mental disense or defect shall be
admisgible,
{1) Toprove that the defendant did or did not have a state of mind which is an element of the
offense, ..

This doetrine of “diminished vesponsibility” will apply to code offenses. Note that the approach is similar
to that with regard to the effect of voluntary intoxication in that the mentsl disease or defect can be
considered as to whether the defendant had a culpable mental state required by the crime.
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CHAPTER 8

Justification
(§§563.011-563.061)

Section Page
Intraduction 8.1 81
Civil Remedies Unaffected 8.2 B-2
Execution of Publie Duty 8.3 8.2
Justification ~ Generally B4 8-3
Use of Force in Defense of Persons 8.5 84
Use of Physical Force in Defense of Premises 8.5 8-6
Use of Physical Force in Defense of Property 87 8-7
Law Enforcement Officers Use of Force in Making Arrest 8.8 8-5
Private Person’s Use of Force in Making an Arrest 8.9 5.9
Use of Foree to Prevent Escape from Confinement 810 811
Use of Force by Persons with Responsibility for Care, Discipline or Safety of Others 8.11 8-13

8.1 Introduciion

Conduct which would otherwise be criminal can be justified and thus non-criminal because of the
circumstances in which it oceurs, This chapter deals with justification and partieularly with the specific
sitnations in which the use of force is justified, as in selfdefense, defense of other persons, defense of
premises and property, and effecting arrest.

The specific instances of justifiable use of force are sometimes called "privileges”, that is, it is
sometimes said that a person is privileged to use foree in self-defense, or that a law enforcement officer is
privileged to use force tv make an arrest. The Code uses the term "justification” but the idea is the same.
There are times when the uge of force against another cught not to be a crime because the use of force is
for a valid purpese. However, because the use of force, particutarly deadly force, can be so harmful, the law
sets restrictions on its use for the purpose of insuring that such force, particularly deadly foree, will be used
only when necessary. This is why in most instances the danger being avoided or prevented must be “im-
minent”, This is not simply a question of time, although the time factor will be important, but a require-
ment that there is no other reasonable alternative available.

it iz important to remember that the justifications for the use of foree in the specific situations, such
ags seli-defense, defense of others, to make an arrest, ete. are not mutually exclusive, There will be
situations where the justifications will overlap. This will be particularly important when it is claimad
that deadly force was justified. The fact that deadly force may not be justified under a particular
justification {such as defense of property) does not mean that a person who is lawfully defending property
cannot use deadly force in self-defense. That is, & persen may be entitled to act under more than one
justifieation, provided the requirements for both justifications are met. Thus a law enforcement officer
making an arrest may be entitled to use deadly force either to make the arrest, or in self-defense, or both.
But the requirements for the justification must be present.

The following terms are defined in section 563.011 which provides:

i1 “Deadly force” means physical foree which the actor uses with the purpose of causing or
which he linows to create a substantial visk of epusing death or serious physical injury,
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8.1 JUSTIFICATION

{2y "Dwelling” means any building or inhabitable structure, theugh movable or tempeorary,
or a portion thereof, which is for the time being the actor's home or place of lodging.

i3) "Premises” includes any building, inhabitable structure and any real property.

{4) "Private person” means any person other than a law enforcement officer.

The definition of “deadly force” is derived from the Model Penal Code §3.11(2) and Kentucky Penal
Code $433C.1-010(1). It does not include the threat to cause death or serious physieal injury, provided the
actor does not intend to carry out the threat.

The definition of “dwelling” is the same as Model Penal Code §3.11(3) and is broad enough to include
a tent, earavan or hotel room. The rationale or the rule giving special protection to the “dwelling-house”
is that a man “is under no dutly to take to the fields and the highways, a fugitive from his own home.”
Cardozo, J., in People v. Tomling, 213 N.Y. 240, 107 N.E. 496 (1914). This supgpests that all places
should be included which can be said to be in any sense a person’s home, even though temporarily.

The definition of “premises” is derived from New York Revised Penal Law §140.00 and the proposed
Michigan Criminal Code §2801{a), {d).

“Private person” is defined to include all other persons than law enforcement officers.

8.2 Civil remedies unaffecied (§563.018)

Code

The fact that conduct is justified under this chuipter dees not abelish or impair any remedy for
such conduet which is available in any civil actions.

Comments

This section is based on Model Penal Code $3.01(2) and Kansas Criminal Code §21-3103 {1869).

This section makes it clear that the justifications provided by the Criminal Code apply only as to
eriminal lability. If a person’s conduct is justified under one of the Code provisions he will have a defense
to a criminal charge, but this does not necessarily mean he will be immune from civil liability.

That being excuged from criminal Hability does not automatically excuse one from civil Liability may
he irnportant with regard to the use of deadly foree by a law enforeement officer in making an arrest. See
78.8.

8.3 Execution of public duty (§563.021)

Code

1. Unless inconsistent with the provisions of this chapter defining the justifiable use of
physical force, or with some other provision of law, conduct which would otherwise constitute an
oifense is justifiable and not criminal when such conduct is required or authorized by a statutory
provision or by a judicial decree. Among the kinds of such provisions and decrees are:

) (1) Laws defining duties and functions of public servants;
{2) Laws defining duties of private persons io assist public servants in the performance of
their functions;
{3} Laws governing the execulion of legal process;
{4) Laws governing the military services and the conduct of war;
(B) Judgments and orders of courts.

. The defense of justification afforded by subsection 1 of this section applies:
{1} When a person reasonably believes his conduct to be required or authorized by the
judpment or directions of a competent court or tribunal or in the legal execution of legal
process, notwithstanding lack of jurisdietion of the court or defect in the legal process;
{2) When a person reasonably believes his conduct to be required or authorized to assist a
public servant in the performance of his duties, notwithstanding that the public servant
gxceeded his legal authority,

3. The defendant shall have the burden of injecting the issue of justification under this section.

W]
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Muajor Changes

This section is based on Model Penal Code §3.03; Michigan Proposed Criminal Code §601 {(Final
Draft 1969); New York Revised Penal Law $35.05{1); and Kentucky Penal Code 433C-1-040,

Comments

§863.021 provides that eonduet which is required by a statute or by a court, order is justified and does
rot result in criminal liability. A person claiming justification under this section must reasonably believe
(1) his conduct is required or authorized by the judgment or directions of a competent court or in the legal
execution of legal process; or (2) his conduct is required or authorized to sssist a publie servant in the
performance of his duties.

This is a general section to cover the situations where a person is acting under the autherity of a
statute or court order. AN such situations cannot be defined ahead of time so a general provizion is
nesded. The statute does contain a list of types of situations, by listing certain kinds of provisions and
decrees that can be sufficient authority:

(1} Laws defining duties and functions of public servants;

{2) Laws defining duties of private persons to assist public servants in the performance of their
duties;

(3} Laws governing the execution of legal process;

(4} Laws governing the military services and the conduct of war;

{5} Judgments and orders of courts.

For example, a law enforcement officer executing a valid search warrant is entitled to enter property
of another without consent. This section makes it clear that such action by the officer will ot constitute s
trespass. Note that the officer will be protected even if the warrant is not valid so long as the officer
reasonably helieves it is valid.

B4  Justification generally (§563.026)

Code

1. Unless inconsistent with other provisions of this chapter defining justifiable use of physical
force, or with some other provision of law, conduct which would stherwise constitule any crime
other than a class A felony or murder is justifiable and not criminal when it is necessary as an
emergency messure to avoid an imminent public or private injury which is about to oceur by reason
of a situation occasioned or developed through no fault of the actor, and which is of such gravity
that, according to ordinary standards of intelligence and morality, the desirability of avoiding the
injury outweighs the desirability of aveiding the injury sought to be prevented by the statute
defining the crime charged.

2. The necessity and justifiability of conduct under subsection 1 may not rest upon consid-
erations pertaining only to the morality and advizsability of the statute, either in ifs generai
application or with respect to its application te a particular class of cases arising thereunder.
Whenever evidence relating to the deflense of justification under this section i offered, the court
shall rule as a matter of law whether the claimed facts and circomstances would, if established,
constitute a justification.

3. The defense of justification under this section 15 an alfirmative defense.

Source

This section is based on Model FPenal Code §3.02; .New York Revised Penal Law §35.05(2); and
Michigan Propesed Criminal Code §805.
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Comments

This section adopts the view that a principle of necessity properly conceived affords a general defense
of justification for conduct that otherwise would constitute a crime; and that such a qualification is
essential to the rationality and justice of all penal prohibitions.

Subsection 1 restricts the defense of justilfication under this section to crimes other than Class A
Felonies. In addition, competing values which have been foreclosed by deliberate legiglative choice are
excluded from the general defense of justification, as when the law has dealt explicitly with the specific
situations that present a choice of evils,

The section is designed to cover unusual situations in which some compelling c¢ircumstances or
“emergency” warrant deviation frem the general rule that transgression of the criminal law will not be
tolerated. It would “justify”, for example, blasting buildings te prevent the spread of a major conflagra-
tion; breaking inte an unoccupied rural house for the purpose of making a telephone call vital to a
person’s life; or forcibly restraining a person infected with a virulent contagious discase in order to
prevent him from going cut and starting an epidemic.

The phraseclogy of the section, tighiened by the use of such terms as “"emergency measure,” iz
designed closely to limitl its application and to preclude extension beyond the narrow scope intended.
However, it must be remembered that what constitutes “"emergency measure” and "imminent” does not
depend solely on the interval of time before the injury sought to be prevented will oceur. Additional
circumstances of the particalar Fact sitvation must also be evaluated. Thus, if under the ¢ircumstances,
the mere passage of time is such that a reasonable man would perceive no viable alternatives to his
present course of conduct the fact that the injury sought to be prevented will not take place for some time
henee, e.g. 51X hours, will not prevent the use of the defense of justification under this section, provided it
is otherwise available.

Subsection 2 is intended to insure that the balancing canuot go to the desirability of the statute itself
under which the prosecution is maintained. This renders the provigion unavailable to the mercy killer, or
the erusader who considers a penal statute unsalutory because it tends to obstruet his cause, or to anyone
who bages his violation on the “immoerality” of the statute he is charged with violating.

Bubsection 3 provides thai the defense of justification under this section is an gfffrmative defense.
Thus the state need not prove the absence of this defense and the defendant has the burden of
establishing that his claim is more probably true than not. Justification under the specific justifications
(E5BR.031, 038, .041, .046, .0B1, .068 and .081) are not affirmative defensges. Under these sections the
defendant has the burden of injecting the issue, but the state has the burden of proving that the
justification did not exist.

8.5 Use of force in defense of persons (§563.031)

Code

1. A person may, subject to the provisions of subsection 2, use physical foree upon another
verean when and to the aviant he reasonably heliaves sugh tn he neceesary tn Apfond himseif ar n
third person from what he regsonobly believes to be the use or imminent use of unlawlful force by
such other person. unless:

11 The petor was tne imitial aggressor; except that m such case his use of force is neverthe-
legs justifiable provided
(a) He has withdrawn {rom the encounter and elfectively communicated such with-
drawal to such other person but the latter persists in eontinuing the incident by the uze
or threatened use of unlawful foree; or
by He is a law enforcement officer and as such is an aggressor pursuant to section
563.046; or
e} The aggression is justified under some other provision of this chapter or other
provision of law;
{2} Under the circumstances as the actor reasonably belisves them to be, the persen whom
he seeks to protect would not be justified in using soch protective foree.
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2. A person may not use deadly force upen another person under the circumastances specified in
gubsection 1 unisss he reasonably believes that such deadiy foree is necessary to protect himseil or
another against death, seripus physieal injury, rape, sodomny or kidnapping.

3. The justification afforded by this section extends to the use of physieal restraint as
protective force provided that the actar takes all reasenable measures to terminate the restraint as
spon as ik is reasonable to do go.

4. Thedsafendant shall have the burden of inlecting the issue of justification under this section.

Major Changes

This section is based on Model Penal Code §83.04, 3.05; and New York Hevised Penal Law §35.15.
This section combines the right of self-defense with the right to defend others as is done in the New York
Code. The Model Penal Code has these in separate sections.

Comments

The seclion distinguishes the secasions in which a person is justified in using physical foree from the
oceasions in which deadly force i justified. In the foriper, the actor must reasonably believe that another
is about to emiploy unlawful force against him or against one whom he secks to protect and that the use of
physical force is necessary to prevent the use of such uniawful force. This is basically consistent with
pre-Code Missouri law. See State v. Enyard, 108 5.W.2d 337 (Mo. 1837}, where the Missouri Supreme
Court held that one has the right te use in self-defense such foree as appears to him to be reasonably
necessary under the atlending circumstances,

However, if the defendant was the initial aggresser, he musi, under this section and pre-Code
Missouri law, in goed faith withdraw from the encounter and effectively communicate such withdrawal
before he is justified in using physical foree to defend himself. See State v. Spencer, 307 S.W.24 440
{Mo. 1958, This does change the law somewhat. Under the pre-Code law, where the defendant was the
aggressor and entered the encounter without "felonious intent” but was obilged during the encounter to
kill to zave his own life, he could, according to State v. Mayberry, 360 Ma. 35, 226 5.W, 2d 725 (1950),
defend on the basis of “imperfect self-defense” which does not justify the homicide but reduces the grade
of the offense. Under the Code the problem is handled in the sections which define the degrees of the
offense.

If the defendant is a law enforcement officer and is an aggressor of necessity he is under no obligation
to withdraw (or retreat). Code §563.046 provides that a "law enforcement officer need not retreat or desist
to effect the arrest, or from efforts to prevent escape from custody of a person he reasonably believes to
have committed an offense . . .”" If a law enforcement officer, in the performance of his duty, is required to
take the role of the aggressor in defense of himself or other persons, the defense of justification under this
section is available to him. §563.031. 1{1)¥c) provides for a similar result whenever the initia! aggression
1s itself justifiable,

If the defendant goes to the defense of another, he is justified in using physical force to defend such
person provided that under the circumstances as the acior reasonably believed them to be, the person
whom he seeks to protect would be justified in using such force.

Subsgection 2 limits the justifiable use of dendly force to situations where the actor reasonably
believes such force is necessary to protect himself or another against death, serious physical injury, rape,
sodomy or kidnapping. This limitation rests on the common law principle that the amount of force used
must bear a reasonable relation to the magnitude of the harm sought to be avoided.

Under pre-Code Missouri law, one could justifiably use deadly force to protect oneself from deaih or
serious physical injury. State v. Farrell, 320 Mo. 318, 6 5.W.2d 857 {1928). However, the use of deadly
force in defenge of others had been restricted to the defense of persons standing in certain relationships to
the actor. In State v. Kennedy, 207 Mo. 528, 102 8.W. 57 (1907), the Missour! Supreme Court held that
the fact that a man and a woman live together in a relation of concubinage does not, of itself, justify the
man in taking life in defense of the woman. This resiriction was codified in §559.040 RS8Mo. Under the
Code, the defense of others ie not so limited. Now, the relationship of a person in need of assistance will
net conclusively determine one's right to go to his aid.
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Missouri, unlike the majority of jurisdictions, imposed no duty to retreat on the actor before he can
resort to deadly force in self-defense. A person who is assailed in a place in which he is entitled to be is not
bound to retreat before exercising his right to self~defense, State v. Barlett, 170 Mo. 658, 71 S.W. 148
{1902). Thus, the law of self defense had been held to imply a right of attack when it appeared reasonably
necessary for protection against an impending assault, Btate v. MeGee, 361 Mo. 309, 234 8.W.2d 587
{1950); foliowed in State v. Hicks, 438 5, W.2d 215 (Mo. 1969). The Code retains the “no retreat” rule,

Subsection 8 makes clear that the use of confinement may be justified. Iis use, of course, is subject to
the other limitations of the section. Since confinement may be a continuing condition unless something is
done to terminate it, the section requires that the actor take repsonable measures to terminate it as soon
as it is reasonable to de 0, Where the person confined has been arrested, the “reasonable” measures to
terminate the confinement will be the use of normal legal processes.

8.6 Use of physical foree in defense of premises (§563.036)

Code

1. A persen in possession or control of premises or a person who Iz licenszed or privileged to be
thereon, may, subject to the provisions of subsection 2, use physical loree upon another person when
and to the exient that he reasonably believes it necessary to prevent or terminate what he
reasonably believes to be the commission or attempted commission of the crime of trespass by the
other persen.

2. A person may use deadly force under circumstances described in subsection 1 above only

(1) When such use of deadly force is authorized under other sections of this chapter; or
(2] When he reasonably believes it necessary to prevent what he reasenably believes to be
an attempt by the trespasser te commit arsen or burglary upen his dwelling.

3. The defendant shall have the burden of injecting the issue of justification under this section.

Major Changes

Under pre-Code Missouri law a person could lawfully use that amount of foree which was necessary
under the circumstances for the protection of his property, but he would be guilty of an assault if he used
excessive [orce, or any force, after the necessity therefor has passed. See e.g., State v. Shilling, 212
§.W.2d 98 (Mo. App. 1848). With respect to the forcible gjectment of trespassers, the Kansas City Court of
Appeals in State v. Webh, 163 Mo, App. 275, 146 5'W. 805 {1912), held that one In possession of land
may eject intruders without being guilty of a breach of the peace provided he does not use unnecessary
foree.

Source

This section is based on New York Revised Penal Law §35.20,

Comments

This section provides that the use of force against a person to protect premises is justified in certain
circumstances. It does not deal with the use of force against property, i e, the privilege to damage
another’s property to protect one’s own property, which is covered by Code §563.026. It should alse be
noted that this section is not primarily concerned with the use of physical force by an occupant of real
property to repel physical force or crims against the person by a trespasser or intruder. Such use of
physical foree is covered by Code §563.031 on use of force in defense of persons, which applies whether or
not there is a trespass to property. This section on use of force in defense of premises controls only the
narrow category of cases where a person in possession or control of premises, or some other person
lawfully present thereon, does not fear personal injury from an intruder but may fear some other type of
criminal conduct, or may simply wish to prevent or terminate the trespass.
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Subsection 1 dealing with prevention and fermination of criminal trespass, is primarily applicable to
cages of trespass not amounting to burglary and not involving arsen. Absent those felonies, an owner or
occupant of premises or a person privileged (o be thereon—but no one else——is authorized to use any
physical force other than deadly foree, which he reasonably believes fo be necessary to prevent or
terminate the intruston.

SBubsection 2 sets forth that deadly force ean be used only if such is authorized elsewhere in this
chapter, or if such is reasonably necessary to prevent what the person reasonably believes to be an
attermnpt by the intruder to commit arson or burglary upon his dwelling. The rationale of the rule giving
gpecial protection to the dwelling is that a man should he under no ohligation to submit his home or place
of lodging to arson or hurglary. These two crimes are specifically coversd because they are the only
serious feloniss affecting or jeopardizing life which may not be afforded adequate protection against by
Code §563.031.

8.7 VUse of physical force in defense of property (§563.041)

Code

1. A person may, subject to the limitutions of subsection 2, use physical force upon another
persen when and to the extentthat he reaspnably believes it necessary toprevant what he reasonably
believes to be the commission or attempted commission by such person of stealing, property damage
or tampering in any degree.

2. A person may use deadly foree under cireumstances described in subsection 1 only when
such use of deadly force {s authorized under other sections of this chapler,

3. The justification afforded by this section extends to the use of physical restraint as
profective force provided that the actor takes all reasonable measures fo terminate the restraint as
soon as it is reasonable to do so.

4. The defendant shall have the burden of injecting the isgue of justification under this section.

Source

This section is based on New York Revised Penal Law §35.25, and Michigan Proposed Criminal Code
§625 (Final Draft 1567).

Cemmentis

Much of the comment on Code §563.036 applies to this section also. The scope of this section is
limited to the use of physical foree by a person to prevent stealing, property damage or tampering. Under
subsection 1 he may use such force (but not deadly force) as he reasonably believes necessary to prevent a
persen from stealing his bicyele, or from damaging his automobile with an axe. Subsection 2 reiterates
the commeon law principle that the amount of ferce used must bear a reasonable relation to the magnitude
of the harm sought to be aveided.

Subsection 3 authorizes the use of physical restraint provided the restraint is terminated as soon as
it is reasonably possible to do se.

Deadly force is not justified simply to protect property. However, a person protecting property may be
able to use deadly force under some other justification, such as self-defense.

Suppose for example, Donald sees Harry stealing Donald’s bicycle. To prevent the lous of the bicycle,
Donald might be justified in pulling Harry off the bicycle or knocking him down. Donald would not be
justified in stabbing Harry or shooting him just to prevent a theft. However, if while Donald were trying
to prevent the theft, Harry pulled a knife and tried to stab Denald, Donald esuld be justified in using
deadly force in self-defense to protect himself from serious physical injury or death. (Note that while
Doenald was the aggressor in the encounter, his aggression was justified because he was aciing in defense
of property.)
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8.8 Law enforcement officer’'s use of force in making an arrest (§563.046)

Code

i. A law enforcement officer need not retreat or desist frem efforts to effect the arrest, or from
efforts to prevent the escape from custody, of a person he reasonable believes to have committed an
offense because of resistance or threatened resistance of the arrestee. In addition o the use of
physical force authorized under other sections of this chapter, he is, subject to the provisions of
subsections 2 and 3, justified in the use of such physical force as he reasonably believes is
immediately necessary to effect the arrest or to prevent the escape from custody.

2. The use of any physical force in making an arrest is net justified under this section uniess
the arvest {3 lawful or the law enforeement oflicer reasonably believes the arrest is lawful.

3. A law enlorcement officer in effecting an arrest ar in preventing an escape from costody is
justified in using deadly force only

(1) When such is authorized under sther sections of this chapter; or
(2) When he reasonably believes that such use of deadly force is immediately necessary to
affect the arrest and also ressonably believes that the person to be arrested
{a] Has committed or attermpled to commit a felony; or
k) Is attempting tu escape by use of a deadly weapon; or
{ci May otherwise endanger life or inflict serious physical injury unless arrested
without delay.
4. The defendant shall have the burden of injecting the issue of justification under this section.

Major Changes

None except in language. See State v. Nolan, 192 5 W.2d 1016(Ms. 1046); State v. Ford, 1305 W.2d
636 (Mo. 1839); State v, Havens, 177 5. W.2d 625 (Mo. 1944); and Manson v. Wabash Ry., 338 5 W.24
54 {Mo. 1960).

Comments

A law enforcement officer, as any other citizen, Is justifled in using foree in self-defense. But a law
enforcement officer is justified in being an aggressor when he undertakes to make a lawful arrest or
prevent an escape from custody. If the arrestee resists, the officer is not only permitted to defend himself,
he is under no obligation fo retreat or withdraw. He is justified in using such non-deadly physical force as
he reasonably believes is immediately necessary to make the arrest or prevent the escape. However, the
officer is not justified in using physical force to make an arrest unless the arrest is in fact lawful or the
officer reasonably believes the arrest is lawful.

A law enforcement officer cannot use deadly force to make an arrest or prevent an escape unless he
reasonably believes that the use of deadly force is immediately necessary o effect the arrest and also
reasonahly helieves that the person io be arrested

{a) has committed or attempted to commit a felony; or

{b) is attempting to escape by use of a deadly weapon; or

{¢} may otherwise endanger life or inflict serious physical injury unless arrested without delay.

Under the Code section an officer who reasonably believes a person who is fleeing has committed a
felony and reasonably believes deadly force is necessary to apprehend him may use deadly force to arrest
the [lesing felon even if the felon is not armed and does not pose any danger to other persons. The officer
would have a defense to a charge of eriminal homicide or assauit. Hywever, he would not necessarily havs
a defense tn A eivil quit for rlamages.

Note that the officer can act on reasonable appearances. Note also that even if the officer is not
justified in using deadly force to make the arrest he may be justified in using deadly force under some
other justifieation such ag self-defense.

One of the most difficult problems today is to define precisely when a law enforcement officer is
entitled to use deadly force simply to make an arrest or prevent an escape. If the person being arrested
regists with force, the officer is entitled to use such force as is necessary to overcome that resistance and
malke the arrest. In such a situation the officer will also be justified in using force in self-defense as the
officer is being subjected to force from the person being arrested. In this situation, the officer need not and
ought not retreat. He is entitled to be the aggressor and his being the aggressor does not affect his use of
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force to defend himselfor make the arrest. In such a situabion, if the officer is threatensd with deadiy force
from the person being arrested, the officer is, of course, justified in using deadly force to protect himself
provided he reasonably believed the use of deadly force was necessary. In such a situation the justification
of using force to make an arrest and in self-defense overlap and there is no question but that if the officer
reasonably believes he is in imminent danger of death or serious physical injury from the person being
arrested and reasonably believes the use of deadly force is necessary to protect himself, the use of deadly
force is justified.

However, it is not as clear when the use of deadly force is justified solely to make an arrest. The
problem is the most difficult as to the use of deadly force against a fleeing felon. When the person being
arrested runs away, there is no threat of harm to the officer and so there is no basis for self-defense. If the
officer uses deadly foree, the only justification is that the officer was making an arrest or preventing
escape. Although the Code allows the nse of deadly force in this situation when the officer reasonably
believes it 1s immediately necessary to use deadly force to make the arrest and reasonably believes the
persen being arrested has eommitted a felony, there is the possibility that if the officer uses deadly force
in this situation against an unarmed person who does not pose any danger to others that the officer may
not be completely immune. Since the statute allows the use of deadly force in this situation he has a
defense from criminal prosecution (but keep in mind the use of deadly force must have appeared to be
immediately necessary) but he may be subject to civil liability,

8.9 Private person’s use of force in making an arrest (§563.0651)

Code

1. A private person who has been directed by a person hie reasonably believes to be a law
enforcement oificer to assist such officer to effect sn arrest or to prevent escape from custody may,
subject to the limitations of subsection 3, use physical force when and to the extent that he
reasonably believes such to be necessary to earry out such officer’s direction unless he knows or
believes that the arrest or prospective arrest is not or was not autherized

2. A private person scting on his own account may, subject to the limitations of subsection 3,
use physieal foree to effect arrest or prevent escape only when and to the extent such is immediately
necessary o elfect the arrest, or to prevent escape from custedy, of a person whom he reasonably
believes to have committed a crime and who in fact has committed such erime.

3. A private person in effecting an arrest or in preventing escupe from custody is justified in
using deadly force only

{1} When such is authorized under sther sscticons of this chapter; or
{2) When he reasonably believes such Lo be anthorized under the cireumstances and he is
directed or authorized by 4 law enforcement officer to use deadly foree; or
{3} When he reasonably believes such use of deadly foree is immaediately necessary to effect
the arrest of a person who at that time and in his presence
{a) Committed or attempted to commit a clags A felony or murder; or
{b) Is atiempting to escape hy use of 5 deadly weapon.
4, The defendant shall have the burden of injecting the issue of justification under this section.

Major Changes

This section clarifies and malkes snme slight madifications in Missouri Law. In summary it provides
a private person can be justified in using foree to make an arrest in two situations:

(1) A private person may justifiably use force in making an arrest or preventing escape if a law
enforcement officer requests his assistance;

(2) A private person acting on his own may justifiably use non-deadly force to make an arrest or
prevent an escape if he reasonably believes the suspect has committed a crime and if the suspect, in fact,
has committed a crime. Note that a law enforcement officer need only reasonably believe the suspect has
caminitted a crime in order to be able to use force in malting an arrest. A private citizen must be correct in
his helief. In addition, a private person may only use such force as is immediately necessary to effect the
arrest.
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A private person may not use deadly force to effect an arresi or prevent an escape except in two
situations:

(1} A private person may use deadly force if he is directed to do so by a law enforcement officer and if
he reasonably believes the use of deadly force is authorized under the circumstances;

{2) A private person acting on his own can use deadly force to effect an arresi or prevent an escape
only if he reasonahly believes the use of deadly force is immediately necessary to effect the arrest of
someons who at that time and in his presence (a) committed or attempted to commit murder or a Class
A Felony, or (b} is attempting to escape by using a deadly weapon.

Sourece

This section is based on Madel Penal Code §3.07; Llinois Criminal Code Ch. 38, §7-5 and New York
Revizged Penal Law $35.30.

Comments
In State v. Parker, 378 5.W.2d 274, 282 {Mo. 1964), the Missouri Supreme Court stated;

“The private ciizen is limited in the power of arrest; but he does have the right, without warrant or
other process, to arrest for certain erimes, such as the commission of a felony or the commission of
petit larceny in the presence. But he should be sure of the crime and the person . . . All authorities
seem to agree that a private person has the right (where not abrogated by statute) to arrest in order
to prevent a breach of peace or an affray. We know of no statute which abrogates this right of the
citizen in this state,”

Authorities cited included Pandjiris v. Hartman, 196 Ms. 539, 94 5.W. 270 (1906} and Wehmeyer v,
Melvihill, 150 Mo. App. 197, 130 5. W, 681 (1910).

This section deals with the private person acting on his own, or with other private persons, in
making arrests (subseciion 2); and when he is summoned or directed to assist a law enforcement officer
{subsection 1} The section distinguizhes the occasions when deadly foree can be used.

Subsection 1 prescribes the amount of non-deadly physical force that a private person can use if
summoned by a law enforcement officer. As with other sections of this Chapter, the section allows a
person to act on appearances provided he does so reasonably. To be justified under subsection 1, the
private person must, first, be summoned by one he reasonably believes to be a law enforcement officer;
second, use only that amount of force which he reasonably believes necessary to carry out the orders of
the officer; and lastly, believe the arrest lawful.

Subsection 2 prescribes the amount of non-deadly physical force a private person may use when
acting on his own account, which impliedly includes acting in conjunction with other private persons. The
applicability of Subsection 2 is contingent on the private person having a reasonable belief that the
person to be arrested has committed an offense and fhat such person in faet has commiited such offense.
Again the defense is dependent on using physical force only as a final means of effecting an arrest.

Subsection 2 makes a slight modification in Missouri law. It authorizes the use of physical force even
when the offerse was commiited out of the presence of the private person. However, the in presence
requirement announced in State v, Pavker, supra had not been strictly adhered to by Missouri courts.
For example, in State v, Keeney, 431 SW.2d 95 (Mo. 1968), the Missouri Supreme Court held that
where a private person had been advised by the victim of a crime as to the description of the robber's
automobile and 16 minutes later such person observed the automobile fitting the deseription in ancther
state, he had the authority to arrest the occupants of the automobile and search the same. The safeguards
that a private person must reasonably believe the person sought to be arrested committed the offense and
that such person did in fact commit the offense rermoves the need for the "in presence” requirement as to
the use of non-deadly physical force.

Under subsection 3 the use of deadiy force by o private person effecting an arrest is authorized only if
it is allowed under ansther section of this Chapter, as for example in self-defense under Code §563.031; or
when he is directed by a law enforcement officer to use deadly force and he reasonably believes such to be
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authorized; or when it is necessary in the arrest of a person who has committed a Class A Felony or
murder or who is attempting to escape by using a deadly wespon.

Subsection 3 {2) authorizes the use of deadly forece when the private person is directed to use deadly
force by the officer he has been summoned to assist. The private person must, however, reasonably
believe the use of deadly force to he authorized under the circumstances. Mistakes will not vitiate the
applicability of the justification unless such mistakes were unreasonable.

Subsection 3 {(3) authorizes the use of deadly force in very limited circumstances. However, there are
twe significant differences between use of deadly force by law enforcement officers and private persons.
First, as to the privaie person, the situations giving rise to the use of deadly force must veeur "at that
time and in his presence.” Thus, the private person must personally detect the crime and immediately
thereafter attempt to effect the arrest. Secondly, the situations in which the private person is justified in
using deadly force are more limited than those in which a law enforecement officer may use deadly force.
For the private person, it must involve a Class A Felony, murder, or attempted escape by use of a deadly
weapon.

8.10 Use of force to prevent escape from confinement (§563.056)

Code

1. Except as provided in section 216 445, R8Me., a puard or other Iaw enforcement officer may,
subject to the provisions of subsectison 2, use physical force when he reasgnably believes such to be
immedigtely necessgry to prevent escape from confinement or in transii thereto or therefrom.

2. A guard or other law enforcement officer may use deadly force under circumsbances
described in subsection 1 only

{1) Whaen such use of deadly foree is authorized under other sections of this chapter; or
{2t When he reasonably believes there is a subslantial visk that the escapee will endangey
human life or cause sertous physical injury unless the escape is prevented.

3. The defendant shall have the burden of injecting Lhe issue of lnstificalion under this section.

Major Changes

This section is based on Model Penal Code §3.07(3). The use of force to prevent escape from custody is
covered by Code §563.046. This section deals exclusively with the use of force to prevent escape from
confinement. Specifically exempted from limitation by this section is §216.445 RSMo. which deals with
prohibitions on striking prisoners and also allows for the use of foree in maintaining discipline, ete. The
authorization under §216.445 for the uze of physical force, ineluding deadly force, are in no way qualified
or restricted by this section.

Comments

Subsection 1 permits the use of physical force, short of deadly force, when immediately necesgary Lo
prevent escape from confinement. Subsection 2 states the circumstances under which deadly foree can be
used. While there is a public interest in the prevention of escape this alone iz not sufficient to justify the
use of deadly force. Thus, a guard is justified in using deadly force only when such is authorized
elsewhere in this chapter {as, for example, in self-defense) or when the guard reasonably believes there is
a substantial risk that the escapee will endanger human life or cause serious physical injury unless his
excape iz prevented by the use of deadly {orce. Of course, if deadly force is authorized under §216.445
RSMo., applicable to state penal institutions, that section governs.
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8.11 Use of force by persons with responsibility for care, discipline or safety of
others (8563.061)

Code

1. The use of physical force by an actor upon another person is justifiable when the actoris a
parent, guardien or other person entrusted with the care and supervision of a miner or an
incompetent persen or when the actor is a teacher or other person entrusted with the care and
supervision of 2 minor {or a special purpose; and

+17 The actor reasonably believes that the force used is necessary to promote the welfare of
¢ minor or incompetent person, or, if the actor's responsibility for the minor is for special
purposes, to further that special purpose or to mainiain reasonable discipline in a school,
class or other group; and

{2) The force used is not designed to causa or believed to create a substantial risk of causing
deatis, serious physical injury, disfigurement, extrems pain or extreme emotional distress.

2. A warden or other authorized official of a jail, prison or correctional institution may, in
order Lo maintain order and discipline, use whatever physical force, including deadly {orce, that is
authorized by law.

3. The use of physical force by an actor upon ansther person is justifialde when the actor is a
persen responzible for the operation of or the maintenance of order in a vehicle or other carrier of
passengers and the actor reasonably believes thal such force is necessary to prevent interference
with its operation or to maintain order in the vehicle or other carrier, except that deadly force may
be used only when the actor reasonably believes it necessary (o prevent death or serious physical
imjury.

4. The use of physical force by an actor upon ancther persen is justified when the actor is a
physician or a persen assisting at his direction; and

(1} The force is used for the purpose of administering a medically acceptable form of
treatment which the actor reasonably believes to be adapted to promoting the physical or
mental health of the patient; and
{2} The treabment iz administered with the consent of the patient or, if the patieni is a
minor or an incompatent person, with the consent of the pavent, guardian, or other person
legally competent to consent on his behall, or the tresiment is sdministered in an
emergency when the actor reasonably believes that no one compefent to consent can be
eonsulied and that a reasonable person, wishing to safeguard the welfare of the patient,
would consent.
§. The use of physical force by an actor upen ancther persen is justifiable when the actor acts
under the reaspnable beliel that
(1) Such other person is about to gommit suicide or to inflict seripus physical injury upon
himself; and
(2} The foree used is necessary to thwart such result.
G. The defendant shali have the burden of injecting the issue of justification under this section.

Major Changes

This section only makes minor changes in Missouri law.

Source

This seciion is based on Model Penal Code §3.08; Kentucky Penal Code 433C-1-110 and Proposed
Michigan Criminal Code §610 (Final Draft 1867).

Comments

Bubsection 1 deals with the parent or guardian of a minor or 2 person similarly responsible for his
peneral care or supervision. 8o long as the person exercising parental authority acts for the purpose of
gafeguarding or promoting the child’s welfare, including care or supervision for a special purpose, he is
justified provided he acts reasonably and does not create a substantial risk of the excessive injuries
specified in sub-paragraph (2).

Existing law, §550.05(0 R8Mo., allowed a privilege for the exercise of domestic authority without
defining its scope. In State v. Black, 360 Mo. 261, 227 5.W.2d 1006 (1950}, the court held that a parent
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has the right to administer proper and reasonable chastisement of a child without being guilty of assault
and battery or mistreatment of children as codified in pre-Code §559.840 BSMo. The new section i
consistent with this holding; it requires a true parental purpose, while not justifying extreme force
however well intentioned.

In addition the section varies the standard in the case of teachers or other persons entrusied with the
care or supervision of a minor for a special purpose. Here the additional criterion is the defendant’s
reasonable belief that physical force is necessary to further the special purpose of his trust; including bui
not limited to the maintenance of reasonable discipline in a school, class or group. The variation is
designed to make clear the distinction between the position of a person charged with the general care of a
minor and that of one performing a more [imited protective function.

Subsection 2 makes no specific excluszion for §216.445 R8Mo., as is done in Code §563.056, because
the language “is authorized by Iaw” includes any statutory authorization of the use of physical foree or
deadly force.

There is undoubtedly a need to recognize a special authority in those respensible for a vessel or
aireraft to employ that force which reasonably appears necessary o prevent the interference with ils
operation. Subsection 3 is intended to cover this. The justification expressed in this subsection must
extend in extreme cases even fo the use of deadly forve, as where the actor reasonably believes such force
necessary to prevent death or serious physical injury.

Subsection 4 articulates existing law that doctors administering a recognized form of treatment are
Jjustified in using physical force provided such is used for the promotion of the physical or mental health of
the patient and the patient or other appropriate individual consents. Sub-paragraph (2) grants authority
for surgical operations and other treatment in emergencies. Even in an emergency the privilege under
this section is conditioned on the reasonablenesy of the doctor’s belief that a person wishing to safeguard
the welfare of the patient would consent.

Subsection 5, has no counterpart in pre-Code Missouri law. It iz designed to support the general
policy of the law to discourage or prevent suicides.
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CHAPTER 8

Attempt and Conspiracy

(88564.011-564.016)
Section Page
Introduction 9.1 9-1
Attempt 9.9 9.1
Conspiracy 5.3 9.4

2.1 Introduction

This chapler deals with the sffenses of attempt and conspiracy. These are part of the general
chapters of the Cede because they apply to all offenses. An attemnpt or conspiracy to commit any offense is
itgelf an offense. Attempts and conspiracies are called inchoate offenses because, in a sense, they are
incomplete or preliminary offenses. These crimes have been substantially changed. Attempt convictions
should be easier to obtain under the Code and should be more widely used than the pre-Code attempt
crimes. Conspiracy will still be of limited value, given the resirictions contained in section 564.016,

9.2 Attempt (§564.011)
See Penalty Discussion Below

Code

1. A person is guilly of attempt to commit an offense when, with the purpese of committing the
offense, he dops any act which is a substantial step towards the commission of the offense. A
“substantial step” is conduct which is strongly corroborative of the firmness of the actor's purpese
to complaie the commission of the offense.

2. It is no defense to a prosecution under this seciion that the sffense attempted was, under the
actual atlendant sircumstances, factually or legaily impossible of commission, if such offense could
have heen commitied had the attendant circumstances been as the actor believed them to be,

8. Unless otherwise provided, an attempt to commit an offense is a:

{1} Class B felony if the offense attempted iz a class A felony.

(2) Class C felony if the offense asttempted is a class B felony.

(3) Class I felony if the offense attempted is a class € felony.

{4} Class A misdemeanor if the offense iz a class I felony.

{8 Class C misdemeanar if the offense attempied is a migdemeanor of any degree.
Elements

A person is guilly of attempt to commit an offense when:
{1} he has a purpose to commit and offense and
{2) he does an act which is a substantial step toward the commission of the offense.

Penalty

This section generally provides that an attempt crime is one grade lower than the crime attempted.
Thus, an attempt to ecommit a class A felony is a class B felony. However, attempt to commit any
misdemeanaor is a class C misdemeanor, If an individual attempts a crime that is not defined by the Code
the attempt statute is still applicable. Section 557.021 provides the information necessary for determin-
ing how to grade the crime being attempted. Once the object crime is graded, the attempt to commit can
be graded. The attempt is one grade less, unless the object crime was a misdemeanor, in whieh case the
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attempt will be a clasy C misdemeanor. Some attempts are treated as assaults, See chapter 10, For
example, attempts to kill are assault in the first degree and punished in accordance with the punishment
for assaulis.

Major Changes

The pre-Code attempt statutes, §8556.150 and 556.160 RSMo. have been repealed. The Code
language is similar to the Model Penal Code. The Code makes three major changes in attempt law. First,
failure is not an element of the offense. Therefore, a conviction of attempt can be proper even if the
evidence shows that the defendant successfully completed the substantive crime. Secondly, an act of
perpetration is no longer required. The defendant need only do an act which is a substantial step towards
commission of the offense. See the comments. Third, impossibility is no longer a defense.

Comments

Section 1 does away with failure as an element of attempt offenses. Pre-llode law permitted a
defendant charged with attempt to argue that he was innocent because he actually went through with
the crime. By eliminating failure as an element of attempt, the section avoids the problem of losing a
conviction on a charge of attempt when the evidence shows that the offense was completed. Since failure
is not an element, attempt clearly is a lesser included offense. There will be situations where, as now,
attempt convictions will not be possible because the attempt can require a higher culpable mental state
than does the eompleted offense.

Section 1 limits attempt offenses to purposive conduct. However, while so doing, it expands the area
of conduct that can constitute an attempt. The pre-Code attempt statute is couched in terms of
preparation and perpetraiion. The dividing line is between mere preparation and conduct which is
sufficient to constitute an atterupt. Though these terms are not precise and cannot be defined with any
greater degree of clarity, they have usually been interpreted to require the defendant o come very close
to the actual commission of the offense before he can be guilty of an attempl. State v. Davis, 318 Mo.
1222, 6 S W.2d 609 (1927); State v. Thomas, 438 SW_ 2d 441 (M. 1989). Section 1 expands the area of
vanduet sufficient for attempt by requiring an act “which is a substantial step towards the commigsion of
the offense.”

The principal difficulty here lies in explaining what is meant by a “substantial step.” The Final
Report of the National Commission on Reform of Federal Criminal Laws states:

"A persen is guilty of criminal attempt if, acting with the kind of culpability atherwise required for
eommission of a crime, he intentionally engages in eonduct which, in fact, constitutes a substantial
step towards the commission of the crime. A substontiol step is any conduct which is strongly
varroborative of the firmness of the actor’s intent to complete the commission of the crime ...
{emphagis added).

This language, “strongly corroborative of the firmness of the actor's intent ...” is the gist of the
“substantial step.” The conduct must be indicative of the actor’s purpose to complete the offense.

What act will constitute a substantial step will depend on the facts of the particular case. If the other
requirements of aitempt liability are met, the following, if strongly indicative of the actor's criminal
purpose, should not be held insufficient as a matter of law:

{a} lying in wait, searching for or following the contemplated victim of the offense.

{h) enticing or seeking te entice the contemplated victim of the offense to go to the place
eontemplated for its commisgsion.

{¢} reconnoitering the place contemplated for the commission of the offense.

{d} unlawful entry of a structure, vehicle or enclosure in which it is contemplated that the offense
will be commitied.

{e) possession of materials to be employed in the commission of the offense, which are specially
-designed for such unlawful use or which can serve no lawful purpose of the actor under the
circumstances.
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{1 possession, collection or fabrication of materials te be employed in the commission of the offenge,
at ar near the place contemplated for its commission, where such possession, collection or fabrication
serves no lawful purpose of the actor under the cireumstances,

{g) soliciting an agent, whether innocent or not, to engage in conduct constituting an element of the
offense or an attempt to commit such offense or which would esteblish the apent’s complicity in its
commission or atbempted cormission.

Similar provisions are in the Model Penal Code and the Proposed New Jersey Penal Code. These
criterig are a matter of degree, but the basis for the indicative nature of the "substantial step” shifts the
emphasis from what has yet to be done to what has already been done. The fact that further major steps
must be taken by the actor to complete the offense attempted does not render an act insubstantial.
However, the "suhstantial step” is merely part of the evidence required e go to the jury on the question of
purposive conduct. The substantial step is not required in itself to be enough evidence to go to the jury on
the issue of purposive conduct. If, for example, there i3 a confession, so that there iz clear evidence of
purpose, the substantial step would be merely an additional indication of the acter's purpese. The
examples Hsted as (a) through (g} above should net be held insufficient as a matter of law on the issue of a
substantial step if the other requiremants of altempt ligbility are met.

The emphasis of section 1 is that an act need not be the “last proximate act” for a finding of atiempt.
Under the "last proximate act” doectrine, when an actor has done all he believes necessary to cause a
particular resuit, it is sufficient to constitute an attempt. This is, of course, true under section 1 but under
the section i iz not necessary for a finding of attempt for the actor to have performed the iast proximate
act, if the act performed is strongly indicative of a c¢riminal purpese to accomplish the eriminal result.
The policy reason underiying the shift in emphasis from what has yet to be done to what has been done,
as stated in the Model Penal Code, iz that the law is not interested merely in punishing dangerous acts,
but also in neutralizing dangerous individuals. Thus section 1 represents a shift in the emphasis of
Missouri law te the extent that conduct may suffice for an attempt though not coming as close to the
actual commission of the offense as pre-Code Missouri law often required.

Note that item {g) in the list of situaticns which are not to be held insufficient as a matter of law to
constitute a substantial step is designed to cover all cases of eriminal solicitation. A similar provision is
in the prouposed New Jersey Code. Solicitation is not included in the Code as a separate offense. It was
only a misdemeanor at common law and was possibly the only common law crime still in effect in
Missouri prior to the Code, though not covered by statute. It was, however, a very minor offense at
present. Under this section, instead of being & separate offense, if the other requirements of attempt
liability are met, acts of solicitation can constitute a “substantial step”.

Section 2 is based on the New York Penal Law §110.10, It rejects the so-called “legal impossibility”
defense to attempt liability. The nature of that defense and arguments for its rejection are well stated in
the commentary to the Model Penal Code, Tent. Draft No. 10 (1960} at 33-31:

"[n several jurisdictions] attempt convictions have been set aside on the ground that it was legally
impossible for the actor to have caommitted the erime contemplated. These decisions held: {1} that a
person accepting goods which he believed to have been stolen, but which were not then ‘stolen’ goods,
was not guilty of an atfempt to receive stolen goods; (2) that an actor whe offered a bribe to a person
believed to be a juror, but who was not a juror, could not be said to have attempted to bribe a juror
IState v, Taylor, 345 Mo. 325, 133 S.W.2d 336 (18939}, (3} thal an official who contracted a debt
which was unauthorized and a nullity, but which he believed to be valid, could not be convicted of an
attempt to illegally contract a valid debt; {4} that a hunter whoe shot a stuffed deer believing it to be
alive had not attempted to take a deer out of seazon [State v. Guffey, 262 3.W.2d 152 (Me. App.
19583 1. The basic rationale of these decisions ix that, judging the actor's conduct in light of the actual
facts, what he intended to do did not amount to a erime. This approach, however, is unsound in that it
seeks to evaluate a mental frame of reference, but to a situation wholly at variance with the actor's
beliefs, In so doing, the courts exonerate defendants in situations where attempt liability most
certainly should be imposed. In all of these cases (1) criminal purpose has been clearly demonstrated,
{2) the actor has gone as far as he could in implementing that purpose, and (3) as a result, the actor's
dangerousness is plainly manifested.”
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It should be noted that Missouri is one of the jurisdictions in which sttempt convictions have been sel
aside on the ground of impossibility. Aside from the compelling policy arguments advanced by the Model
Penal Code, Missouri courts have also held the other way as to the impossibility defense. One can be
guilty of an attempt to steal even if there is nothing to be stolen, State v. Scarlett, 291 8,W .24 138 (Mo,
1956); one can attempt murder even though the intended victim is not where the defendant thought him
to be, State v. Mitchell, 170 Mo. 633, 71 8'W. 175 (1902). It has been said that a crime need be only
apparently possible and that impossibility is no bar so long as it is not obvicus, State v. Block, 333 Mo.
127, 131, 63 S.W.2d 428, 430 {1933}, The elimination of the impossibility defense is approved here
because greater dangerougness is demonstrated by the actor’s conduct than there is likelihood of his
abandonment of his criminal purpose.

In eliminating impossibility as a defense, the Code follows the lead of all of the new code revisions
and proposged code revisions, It ig still necessary that the result desired or intended be an offense. The
actor will not be guilty of an attempt, even though he firmly believes that hizs goal is criminal, unless it
actually ig criminal.

Included and Related QOffenses

Attempt is clearly included in all substantive offenses. See section 566.046(3).

Practice Pointers

Note that under the Code there are no such crimes as assault with intent to rape or assault with
intent to rob. This type of conduct under the Code should be prosecuted as attempted rape or attempted
robbery.

9.3 Conspiracy (§564.616)
See Penalty Discussion below

Code

1. A person is guilty of conspiracy with another person or persons fo commit an offense if, with
the purpose of promoting or facilitating its commission he agrees with such other persom or persons
that they or one or more of them will engage in conduct which constitutes such offense.

2. If a person guilty of conspiracy knows thal a person with whem he conspires Lo eemmit an
offense hag conspired with another person or persons to commit the same offense, he is guilty of
sonspiring with sueh other person or persons to commit such offense, whether or not he knows their
ideniity.

3. If a person conspires to commit g number of offenses, he is guilty of only one conspiracy so
long as such multiple offenses are the object of the same agreement.

4. No person may be convicted of conspiracy to commit an offense unless an overt act in
pursusnce of such conspiracy is alleged and proved to have been done by him or by a person with
whom he eonspired.

5. i1} No one shall be convicted of conapiracy if, alter conspiring to commit the offense, he
prevented the accomplishment of the objectives of the conspiracy under drcomstances
manifesting a renunciation of his criminal purpose.

2} The defendant shall have the burden of injecting the issue of renunciation of criminal
purpese under subdivision (1) of this subsection.

6. For the purpose of time limitations on presecations:

(1) Conspiracy ls a continuing course of conduct which terminates when the offense or
offenses which are its objact are commitied or the agreement that they be commitied is
abandaned by the defendant and by those with whom he congpired.

{2y If an individual abandons the agreersent, the conspiragy s terminated as te him anly if
he advises those with whom he has conspired of his abandonment or he inforins the law
enforcement authorities of the existence of the conspiracy and of his participation in it

7. A person may not be charged, convicted or sentenced on the basis of the same courss af
conduct of both the actual commission of an offense and a consgpiracy to commit thal offense,
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8. Unless otherwise provided, a conspiraey to commit an offense is a:
{11 Class B felony if the object of the conspiracy is a class A felony.
{2} Class C felony if the object of the conspiracy is a class B felony.
(3 Class [ felony if the object of the eonspiracy is a class C felony.
{4} Class A misdemeanor if the object of the conspiracy is z elass D felony.
i5) Class C misdemeanor if the object of the conspiracy is a mizdemsanor of any degree or
an infraction.

Elements

A person is guilty of conspiracy to commit an offense ifs

{1) he has a purpose to promote or facilitate the eommission of the offense, and

{Z} he agrees with one or more persons that they ar one of them will engage in conduct which
constitutes the offense, and

{3) at least one member of the conspiracy commits an overt act in pursuance of the agreement,

Penalty

Conapiracies to commit offenses are punished aceording to the seriousness of the offense which was
the object of the conspiracy. If the object crime is a class A felony, the conspiracy will be a class B felony. If
the ohject erime is a class B felony, the conspiracy will be a elags C felony. if the object crime is a class C
felony, the conspiracy will be & class D felony. If the object crime is a class IJ felony, the conspiracy will be
a ¢lass A misdemeanor. A conspiracy to commit any misdemeanor or infraction is a class € misdemeanor.
If the object crime 18 not a Code offense, section 557.021 must be consulted to determine how to grade the
object crime. Once the object crime is praded, a conspiracy to commit that crime will be one grade less,
utiless the object erime is a8 misdemeanor in which case the conspiracy is a class C misdemeanor.

Major Changes

This section constitutes a major reformation of the offense of eonspiracy in Missouri previeusly
coverad by §§556.120, 556.130 and 548.320 RSMa. The Code relies heavily on §5.03 of the Model Penal
Cade and is similar to the proposed Alaska, New Jersey and South Carolina Codes. See the comments
section for a discussion of the changes made. The most important changes are:

1) enly an agreement to commit a specific offense is sufficient under the Code.

2) The scope of the conspiracy is limited to conspiracy fo commit only the specific offenses
contemplated.

3) An overt act is required for e/ conspiracies. Pre-Code law did not require an overt act if the object
of the conspiracy was to commit a felony upen the person, arson, or burglary. (See pre-Cede §556.1.30
R5Mao.).

4} A person cannot be convicted of both the conspiracy and the crime which was the object of the
conspiracy. Also, he cannot be charged with both and

53 Renunciation can be a defense. The burden of injecting the issue is on the defendant.

Comments

Conspiracy is basically an agreement between two or more persens to commit a crime. In addition to
the agreement, there must be an overt act performed by one of the conspirators, An overt act is an act
done in furtherance of and designed to carry out the purposes of the conspiracy. It need not be a
substantial step as required for a conviction of an attermpt to commit a crime.

The following comments are taken from the comments of the Commitiee to Draft a Modern Criminal
Code for Missouri. (They have been modified as needed te follow the Code as adopted and to change
references.}

The most apparent change is that under the Code only an agreement to commit a specific offense is
suificient for conspiracy. Such a change has been adopted in Illineis and New York and is contained in a
number of proposed codes. The old approach is usually defended on the ground of the increased danger of
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group over individual activity requires an open-ended conspiracy crime. However, it is clear that such
open ended provisions are either unnecessary because civil remedies would be adequate or so vague as to
fail to provide a snffictently definite standard needed in a penal code. In Missauri, for example, it was a
migdemeanor to conspire "to commit any act injurious to the publie health or public morals, or for the
perversion or ohstruction of justice, or the due administration of the Iaws .. 7 §556.120 RSMa.

The section also follows the approach of the Model Penal Code and other revisions and proposals by
departing {rom the traditional view that conspiracy is an entirely bilateral or multilateral problem, and
instead focuses on each individual's culpability. The conduct of the individual becomes determinative
rather than the conduet of a group. Under this formulation, one conspirator cannot escape liability
because the only other one was irresponsible or has immuity from prosecution or secretly does not
intend to go through with the plan, or has been found innocent of conspiracy.

Another problem in the past has been deflining the crime of conspiracy. Mr. Justice Jackson said that
“the modern crime of conspiracy is so vague that it almost defies definition.” Krulewich v. United
States, 336 U.S. 440, 44b-446, 69 S.CL. 716, 92 L.Ed. 790 (1939). Thus, traditional formulations of
conspiracy say nothing of the required state of mind except what may be inferred from the concept of
agresment. Courts have been forced to struggle with the preblem, and with no standards to guide them,
some decisions have blurred the culpability requirement. The problem is aggravated because some courts
confuse the type of evidence from which the elements of conspiracy may be inferred and the elements
themselves.

For example, a person may supply ingredients to producers of illicit whiskey. If there ig evidence that
the supplier knew of the illegal use to which his supplies were being put, such evidence may be used o
infer an agreement, Such knowledge, however, should not be equated with a purpose or desire fo have the
offense committed.

Under the Code, the state will have to prove in every case that the actor acted "with the purpose of
promoting or facilitating” the commission of the offense. There must be a firm purpose Lo commit a
specific offense. This purpose must be something more than a passive role in knowing about the offense
and the conspiracy. There must be an interest in promoting or facilitating its cormmission. Not only is this
essentially what conspiracy is aimed at, it also corresponds to decisions of the United States Supreme
Court. In the Communist cases, the court held that mere membership is not sufficient to constitute
conspiracy. Dennis v. United States, 341 TS, 494, 496.560, 71 S.Ct 857, 95 L.Ed. 1137 (1951), Of
course, membership may be same evidence or purpose to accomplish the commission of an offense-it can
be interpreted as an agreement to the chjectives of the organization--but it is not independently
sufficient to establish liability. It should be clear that conspiracy may not be predicated merely on joining
or adhering to a criminal organization.

Perhaps the most litigated zspect of conspiracy involves the scope of the offense both as to
participants and objectives. The scope of conspiracy is vital for several reasons. It may determine what
evidence i admissible, which persons ave guilty of what substantive offenses, which persons may he tried
jointly, how many separate sentences may be handed out for separate conspiracies, etc, Sections 1, 2 and
3 deal with the scope problem. By requiring a firm purpose to promote or facilitate the eommission of a
specific offense, the scope of the conspiratorial agreement and (he scope of the individual conspirator’s
lability are limited to those offenses which it {the conspiracy) and he {the conspirator) actually intended
to eommit or facilitate,

Central to this approach is the focus on the individual's culpability and his purpese ts promote or
facilitate a specific offense or offenses. Perhaps this is best explained in the context i which it can arise.
United States v. Brune, 1056 F.2d 821 (2nd Cir. 1935; is an example and the Model Penal Code
comments analyze the case very well; {Tent, Draft No. 10, 120 et seq, (1960).

“In that case, 88 defendants were indicted for a conspiracy to impert, sell and possess narcotics.
The proof showed a vast operation extending over a long period of time, which included smugglers
who brought narcotics inte New York City, middlemen who paid the smugglers and distributed to
refaiters, and two groups of retailers selling to addicts—one in New York and the other in Texas and
Louisiana. There was no evidenee of cooperation or communication between the smugglers and
either group of retailers or between the two widely separated groups of retailers. The relationship
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between the smugglers, the middlemen and each group of retailers consequently was a typical chain,
with commmunication as well as narcotics passing from smuggler to middléman to retailer. The two
groups of retaiters, on the other hand, may be considered separate spokes of a whee! whose hub was
the middlemen, sinice they communicated and cooperated only with the middlemen and not with each
gther.

"“The appellants argued that the evidence may have established several separate conspiracies
but not the single one alleged. The court held that the jury could have found a single large conspiracy
‘whase object was to stnuggle narcoties into the Port of New York and distribute them to addiets both
in [New York] and in Texas and Louisizna.” This required, the court reasoned, the cooperation of all
the various groups--smugglers, middlemen and the two groups of retailers.

“[The smugglers knew that the middlemen must sell to retailers, and the retailers knew that
the middlemen must buy of importers of one sort or another. Thus the congpirators at one end of
the chain knew that the unlawful business would not, and could not, stop with their buyers; and
those at the other end ltnew that it had not begun with their seliers. That being true, a jury
might have found that all the accused were embarked upon a venture, in all parts of which sach
was a participant, and an abettor in the sense that the success of that part with which he was
immediately concerned, was dependent upon the success of the whole’

“The only possible basis mentioned in the opinion for a finding of separate conspiracies was the
fact that there was apparenily ‘no privity’ between the two separate groups of retailers. To the
argument that there were consequently two conspiracies—one including the smugglers, the
middlemen and the New York retailers, and the other the smugglers, the middlemen and the Texas
and Louisiana retailers—the court replied:

**Clearly, quoad the smugglers, there was but one conspiracy, for it was of o moment to them

whether the middlemen sold fo one or more groups of retailers, provided they had a market

somewhere. So¢ too of any retailer; he knew that he was a necessary link in a scheme of
distribution, and the osthers, whom he knew to be convenient to its execution, were as much parts
of a single undertaking or enterprise as two salesmen in the same ghop.””
The Draft would require a different approach to a case such as Bruno and might produce different
results.

“Since the overali operation involved separate crimes of importing by the smugglers and
possession and sale by each group—smugglers, distributors and retailers—the guestion as to each
defendant would be whether and with whom he conspired to commit exch of these crimes, under the
eriteria set forth in Subsections {1} and (2}, The conspiratorial objective for the purpose of this
inquiry could not be characterized in: the manner of the Bruno court, as ‘to smuggle narcotics into the
Port of New York and distribute them to addicts both in [New York] and in Texas and Louisiana.
This is indeed the overall objective of the entire operation. It may also be true of some of the
participants that they conspired to commit all of the crimes involved in the operation; under
Subgection (3) of the Drafi as under prevailing law they would be guilty of only one conspiracy if all
these crimes were the object of the same agreement or continuing conspiratorial relationship, and
the objective of tha? conspiraey or relationship could fairly be phrased in terms of the overall
operation. But this multiplicity of eriminal objectives affords a poor referent for testing the
culpability of each individual who Is in any manner involved in the operation.

“With the conspiratorial objeciives characterized as the particular offenses and the culpability of
each partivipant tested separately, it would be possible to {ind in a case such as Bruno—considering
for the moment only each separate chain of distribution—that the smugglers conspired to commit the
illegal sales of the retailers but that the retailers did not conspire to cominit the importing of the
smugglers. Factual situations warranting such a finding may easily be conceived; the smugglers
might depend upon and seek to foster their retail markets while the retailers might have many
suppliers and be indifferent to the success of any single source. The court’s approach in Bruno does
not admit of such a finding, for in treating the conspiratorial objective and the entire series of
offenses involved in smuggling, distributing and retailing it requires either a finding of no
congpiracy or a single conspiracy in which all three linls in the chain conspired to cornmit all of each
other's offenses.
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“It would also be possible to find, with the inguiry focused upon each individual’'s culpability as
o each ¢riminal objective, that some of the parties in a chain conspired to commit the entire series of
offenses while others conspired only to commit some of these offenses. Thus the smugglers and the
middlemen in Bruno may have conspired to commit, promote or facilitate the importing and
possession and sales of all the parties down to the final retail sale; the retailers might have conspired
with them as to their own possession and sales but might be indifferent to all the steps prior to their
receipt of the narcotics. In this situation, a smuggler or a middleman might have conspired with all
three groups to commit the entire series of offenses, while a retailer might have conspired with the
same parties but to commit few criminal ebjectives. Such results are concepfually difficult to reach
under existing doctrine not only because of the frequent failure to focus separately upon the different
eriminal ohjectives, but because of the traditional view of the agreement as a bilateral relationship
between each of the parties, congruent in scope both as to its party and its objeclive dimensions.”
(foolnotes omitted).

Conspiracy being a preparatory offense, the particular result of an agreement must be intended.

Section 3 states the normal rules where there is more than one criminal objective. If there is only one
agreement there is only one conspiracy. If various offenses are the product of a continuous relationship
they should be considered part of one conspiracy. Otherwise multiplication of sentences might become
almost fortuifous and, considering the extremely inchoate pature of conspiracy, oppressive and unjust.

Section 4 requires an overt act in pursuance of the conspiracy, committed by one of the co-
conspiratars, hefore liability attaches. It is well settled that such an act need not be a substantial step in
the commission of the target offense. The overt act serves as some indication, beyond the bare agreement,
that the actors are serious in their plans. {Proof of the overt act is required for all conspiracies under the
Code).

Section 5 varies from pre-Code law by providing a bar te conviction for conspiracy based on the
actor’s renunciation of criminal purpose and prevention of the aims of the conspiracy. This should be
distinguished from abandonment or withdrawal from the conspiracy which may serve (a} as a means of
commenemng the running of the statute of imitaticns with respect to the actor, or (b) as a means of
limiting the admissibility against the actor of subsequent acts and declarations of the other conspirators,
or {¢) as a defense to substantive offenses subsequently committed by the other conspirators. Such

“abandonment or withdrawal does not affect the liability for the conspiracy crime already committed by
the agreement. Decisions in other jurisdictions frequently fail to distinguish renunciation from all of
these and have created uncertainty by applying the same terminology and the same tests interchange-
ably. The time limitation problem is dealt with in section 6 (See also §556.036). The admissibility of
evidence problem is not dealt with under conspiracy, but under the laws and rules governing the
admissihility of evidence. Liability for subsequently committed offenses is dealt with under Code
§562.041.

Section 562.041 provides:

1. A person is eriminally responsible for the conduci of another when

(1) The statate defining the offense makes him so responsible; or

(2) Either before or during the commission of an offense with the purpese of promoting the
comamission of an offense, he aids or agrees te aid or attempts to aid such other person in
planning, committing or attempting to commit the offense.

2. However, a person is net respensible ifs

{1} He is the victim of the offense committed or attempted;

(2) The offense is so defined that his conduct was necessarily incident to the commission or
atternpt to commit the offense. If his conduct constitutes a related but separate offense, he is
eriminally responsible for that offense but net for the conduct or offense committed or
attempted by the ather person,
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{3} Before the commussion of the offense he abandons his purpose and gives timely warning to law
enforcement authorities or otherwise makes proper efforf to prevent the commission of the
offenss.

3. The defensze provided by subdivision {3} of subsection 2 is an affirmative defense,

Thus, Hability for a substantive offense as an accomplice cannot be predicaled solely on the fact of having
been a party to a conspiracy to commit that offense, but must be measured by the tests for hability under
§562.041. {Note that the defense of shandonment is an affirmative defense.]

The traditiensl rule concerning renuncigtion and conspiracy is strict and inflexible; since the offense
is complete with the agreement, no subsequent action can exonerate the conspirator of that offense. This
position can be defended only if the act of agreement itself is considered sufficiently undesirable and
indicative of the actor’s dangerousness tov warrant penal sanctions in spite of subseguent renunciation
and action to defeat the purposes of the conspiracy. This is not generally supportable, especially in light
of allowing an analagous exception in Code §562.041. This judgment is based on two considerations: that
the renunciatien tends te negative the firmness of purpose that evidences individual dangerousness; and
that the law should provide a means of encouraging persons to desist from carrying out criminal designs.

The restrictions in section 5 are consistent with the purposes of conspiracy. First, the circumstances
must manifest renunciation of the actor's eriminal purpose. Second, he must take aciion sufficient Lo
prevent consummation of the criminal ohjective. Since conspiracy involves preparation for crime by more
than one person, the objective will generally be pursued despite renunciation by one conspirator, and the
section accordingly requires for renunciation that the actor thwart the success of the conspiracy. This is
an added reason for allowing renunciation, for the evil thwarted is potentially preater because of the
plurality of actors. The means reguired to thwart the success of the conspiracy will vary from case to case
and a specific rule would be unworkable. Timely notification of law enforecement authorities will
normally suffice, and this is in accord with Code §562.041. Notification of the authorities which fails to
thwart the success of the conspiracy because not timely or hecause of failure on their part will not bhe
sufficient under section 5 but will commence the running of the period of limitations under section 6{2).
In the case of the criminal mastermind who formulated all the plans of the conspiracy and then
proclaimed his renunciation, the naked renunciation would be insufficient under szection 5 to avoid
liability. To successfully renounce, he must thwart the success of the conspiracy.

The burden of injecting the isgue of renunciation is on the defendant. Thus, the issue of renunciation
is not in the case unless some evidence that the defendant did renounce his eriminal purpose and took
preventive action is admitted. The state then would have the burden of proving that the defendant did
not effectively renounce his criminal purpose.

Section 6 defines the duration of & conspiracy for the purpose of determining the application of the
period of limitations. 6(1) covers termination as to all parties. The leading case recognizing conspiracy as
a continuing offense is United States v, Hissel, 218 U5, 601, 31 3.Ct. 124, 54 L.E4. 1163 (1918) which
held that "conspiracy continues up to abandonment or succezs,” Pre-Code Missouri cases are in
agreement. State v, Chernick, 280 S W.2d 56 (Mo. 1955) (abandonment and frustration); State v.
Mangiaracina, 350 S.W.2d 786 (Mo. 1961). Abandonment by all the parties is usually presumed if
neither the defendant nor anyone with whom he conspired does any overt acl in pursuance of the
conspiracy during the applicable period of limitations, measured from the date of the agresment. For the
purpose of the period of limitations, the conspiracy may also terminate by success—the commission of the
offense or offenses which were its objectives.

Section 6(2) governs abandonment of the agreement by an individual conspirator, which commences
the running of the period of limitations as to him. This is recognized in Missouri, see State v. Bailey, 383
5.W.2d 781 (Mo. 1964), and in virtually all American jurisdictions, see Hyde v. United States, 225 U5,
347, 32 5.Ct. 798, 56 L.Ed. 1114 (1912).

Section 7 bagically provides for the merger of the conspiracy into the conviction for the substantive
offense that was the farget of the conspiracy. [But it also goes much further. The legislature added a
provision to the proposed draft and the Code, as enacted, also prohibitscharging, convicling ar sentencing
on the basis of the same course of conduet of both the actual commission of the offense and conspiracy to
commit it. Thus, a person can be charged with either one, but not both.]
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CHAPTER 10

Homicide, Assaunlts and Kidnapping
(§§565.001-565.150)

Introduction
Homicide-Introduction

Murder
-Capital Murder
-First Degree
-Second Degres

Manslaughter
Manslaughter-Assisting in Belf Murder

Assault-Introduetion
-First Degree Assaull
-Second Degree Assault
~Third Degree Assault

Comments on Assault
-Agsaults causing death
-Assaults invelving serious physical injury
~-Agsaults involving physical injury
-Assaults with no physical injory
-Agsault chart

Consent as a Defense

Harassment

Crimes involving unlawful restraint - introduction
Kidnapping

Felonious Restraint

False Imprisonment,

Defenses to False Imprisonment

Interference with Custody

10.1 Introduction

This chapter covers the homicide offenses, assault crimes, kidnapping and related offenses.

10.2 Homicide, Introduction

Section
10.1
10.2

14.3
10.4
10.5

10.6
10.7

10.8
10.9
10.10
10.11

10,12

10.12A
10,128
10.12C
10.1213
10.12E

10.13
10.14
10.15
10.16
10.17
14,18
10.19
10.20

Page
10-1
10-1

10-2
10-5
10-6

16-7
10-7

10-8
10-9
10-9
10-11

16-12
10-12
10-12
10-12
10-13
10-14

10-15
10-15
14-18
10-16
10-18
10-19
10-20
10-20

Many of the homicide offenses were recently enacted by the Legislature, but they are not part of the
Code and the language of these offenses is frequently very different from Code language, The most
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important homicide offenses are: capital murder, first degree murder, second degree murder, and
manslaughter,

When the elements of an offense indicate that the defendant must intend to take the life of his
victim, it is not essential that he, in fact, kill the person he intended to kill. If he kills another person, he
is still guilty of the same offense. It is especially important to note here that even though the Homicide
statutes are pre-Code statutes, many of the provisions of the Code will be applicable to homicide offenses
commitied after the Code takes effect. For example, self defense as defined in the Code may be available
to homicide offenses. Also it is arguable that evidence of the defendant’s imtoxicated condition is
admissible to help establish that be did not act “knowingly” if he is charged with capital murder. In
addition, the conditional release term contained in §558.011 will apply to sentences for homicide offenses
except where it is clearly incongistent with the punishment authorized for the offense, as in the ease of
capital murder.

10.3 Capital Murder ({§565.001)
Death or life imprisonment

Statute - Not Code

Any person who unlawfully, willfully, knowingly, deliberately, and with premeditation kills or
causes the killing of ancther human being is guilty of the offense of capital murder.

Elements

A person commits the crime of capital murder if he;

1) caused the death of another human being and

2) intended to take the life of his victim; and

3) knew that he was practically certain to cause the victim’s death; and
4} considered taking the victim’s life; and

5} reflected on the matter coelly and fully before doing so.

Aggravating and Mitigating Elements

The following circumstances shall be considered by the judge or jury in assesging the penalty for
capital murder.

Aggravating Circomstances (§565.012)

1} The offense was committed by a person with a prior record of conviction for capital murder, or the
offense was committed by a person who has a substantial history of serious assanliive criminal
convictions;

2} The offense was committed while the offender was engaged in the commission of another capital
murder;

3) The offender by his act of capital murder knowingly created a great risk of death to more than one
person in & public place by means of a weapon or device which would normally be hazardous to the lives of
more than one person;

4} The offender committed the offense of capital murder for himself or another, for the purpose of
receiving money or any other thing of monetary value;

&} The capital murder was commiited against a judicial officer, former judicial officer, prosecuting
attorney or former prosecuting attorney, circuit attorney or former circuit attorney, electad official or
former elected official during or because of the exercise of his official duty;

5} The offender caused or directed another to commit capital murder or comunitied capital murder as
an agent or employee of another person;

7y The offense was outrageously or wantonly vile, horrible or inhuman in that it involved torture, or
depravity of mind;
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By The capital murder was committed against any peace officer, corrections emplovee, or fireman
while engaged in the performance of his official duty;

9y The capital murder was committed by a person in, or who has escaped from, the lawful custody of
a peace officer or place of lawful confinement;

10} The capital murder was committed for the purpose of avoiding, interfering with, or preventing a
lawful arrest or custody in a place of lawfyl confinement, of himself or another.

Mitigating Circumstances (§565.012)

1} The defendant has no significant history of prior criminal activity;

2) The capital felony was committed while the defendant was under the influence of extreme mental
or emotional disturbance;

3) The vietim was a participant in the defendant’s conduct or consented to the act;

4} The defendant was an accomplice in the capital felony committed by another person and his
participation was relatively minor;

5) The defendant acted under extreme duress or under the substantial domination of anether
PETSOn;

63 The capacity of the defendant to appreciate the criminality of his conduct or to eonform his
conduct to the requirements of law was substantially impaired;

7} The age of the defendant at the time of the crimne.

10.3 Capital Murder-Death Penalty-Supreme Court Review (§565.001-.016)

Major Changes

None,

Comments

The sections relating to capital murder and the death penalty are not part of the Criminal Code, but
went into effect May 26, 1977. The primary purpose of the recent revisions of the murder statutes was to
provide for the imposition of the death penalty in a constitutionally permissible manner.

The United States Supreme Court in Farman v. Georgia, 408 U.S. 238, (1972), struck down the
death penalty as applied by three states, in part because it was imposed in an arbitrary and freakish
manner. The General Assembly of Missouri responded by msking the death penalty mandatery in
certain situations. (See former sections 558.005 and 559.009.) The Missouri Supreme Court in State v.
Duren, 547 S.W.2d 476 (Mo, Banc 1977) held sections 559,005 and 559.009 unconstitutional in light of
several United States Supreme Court decisions passed down in 1978, The United States Supreme Court
had declared invalid a similar sintuie requiring a mandatory death penaliy in Woodson v. North
Carolina, 428 U.8. 280 (1976}, because it failed fo provide “objective standards to guide, regularize, and
make rationally reviewable the process for imposing a sentence of death,” 428 U.S. at 303-304. The
current statutes were passed to establish a valid death penalty statuote for ceriain homicides,

While none of the Supreme Court's decisions on the death penalty since Furman have reflected more
than the opinion of a plurality of the Court, it iz clear that 2 death penalty provision must take account of
several factors in order o withstand appellate scrutiny.

The sentencing authority must not have "unbridled discretion” to inflict the death penalty in an
arbitrary manner. At the same time, the judge or jury must have some discretion to consider aggravating
and mitigating factors in assessing the penalty for capital offenses. Finally, an automatic appellate
review is advisable, although perhaps not constitutionally required, to assure that the death penalty will
not. be imposed arbitrarily or freakishly. See Gregg v. Georgia, 428 U5, 153, 194-195 (1976).

The present Migsouri death penalty provision atiempis to meet constitutional mandates by requiring
two separate trials, one on the issue of guilt and another on the penalty, and an automatic review by the
Missouri Supreme Court of every case in which the death penalty is imposed.
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10.3 HOMICIDE, ASSAULTS AND KIDNAPPING

Under Missouri Approved Jury Instructions—Criminal, No. 6.02, a verdict of guilt in a capital
murder case requires a finding that the defendant: intended to take the vietim’s life; knew that he was
practically certain to cause the victim's death; considered taking the victim's life; and refiected on the
mutter coolly and fully before causing the death. If the judge or jury finds the defendani guilty of capital
murder, a second hearing on the issue of punishment will follow.

The same judge or jury which decided the issue of guilt will hear evidence of the defendant’s prior
criminal record and other aggravating or mitigating factors. If the prosecutor plans to infroduce evidence
of aggravating circumstances, he must disclose these circumstances to the defendant before tricl.
(§565.006.2).

Section 565.012 lists the statutory aggravating and mitigating circumstances which may be weighed
by the judge or jury in fixing the penally for capital murder. Section 565.012.1(3) allows the sentencing
autherity to consider any other mitigating or aggravating circumstances authorized hy law, in addition
to those statutory cireumstances which the evidence supports. In light of the most recent United States
Supreme Court ruling on the death penalty, this subsection should be liberally construed to include as a
mitigating factor, “any aspect of a defendant’s character or record, and any of the circumstances of the
offense that the defendant proffers as a basis for a sentence less than death.” Locketé v, Ohio, —U .8, 57
L.Ed.2d 973, —B.Ct—, (1978}

The judge will consider the factors, or if the case is tried by a jury, will instruct the jury to consider
the factors which are supported by the evidence (§565.012.1). The judge or jury will weigh the
aggravating factors against the mitigating factors in assessing punishment. If the judge or jury finds
beyond a reasonable doubt that at least one of the statutory aggravating factors is present in the case,
and is not outweighed by the mitigating factors involved, the death sentence may be imposed. The jury
must specify in writing which aggravating factors support the penalty of death. If no statutory
aggravating factor is found, or if the mitigating circumstances outweigh the aggravating circumstances,
the judge or jury will sentence the defendant to life imprisonment without possibility of probation or
parple until he has served at least fifty years of his sentence.

If the jury is unable to agree on the punishment the judge must sentence the individual to life
imprisonment. He may not impose the death penalty (§ 565.008.1).

If the defendant is sentenced fto death, the circuit clerk will forward the vecord of the case and a
report prepared by the trial judge to the Esfisssé;mm Supreme Court. The court will have records of sll
capital cases for purposes of comparison and establishing standards. If the defendant takes a direct
appeal, it will be consolidated with the automatic review of the death sentence {(§565.014.7). Both the
defendant and the state may submit briefs and make oral arguments to the court on the propriety of the
sentence,

The Supreme Court will decide whether the death sentence was imposed arbitrarily, or because of
prejudice and passion; whether the evidence supports the finding of a statutory aggravating factor; and
whether the sentence was disproportionate in light of the crime, the defendant and other capital cases.
The Court will either affirm the death sentence or remand the case [or re-sentencing, along with records
of similar cases relied on by the court in its decision.

If the Supreme Court or any other appellate court finds error only in the hearing on sentencing, the
new trial will apply only to the issue of punizhment. If the Missouri Bupreme Court or United States
Supreme Court finds the death penalty provisions unconstitutional, any killing which would be capital
mmurder will be tried and sentenced as il it were first degree murder. Any defendants alrendy sentenced to
death will be rezenienced fo life imprisonment with no pessibility or probation or parole for fifty vears.
{Section 565.016). The Missouri Supreme Court upheld a similar alternate punishment statute in State
v, Duren, 547 8 W.2d 476 (Mo. Banc 1977}, although the court did not discuss the question of whether a
life sentence with a reguired minimum of incarceration for fifty vears without the possibility of parole
might be “cruel and unusual punishment.” See opinton of Seiler, J. at 481,
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HOMICIDE, ASSAULTS AND KIDNAPPING 10.4

10.4 First Degree Murder (§565.0603)
Life Imprisonment

Statute—Non-Code

Any persen who unlawfatly kills another human being without a premeditated intent to cause
the death of & particular individual is guilty of the offense of first degrese murder if the killing was
comumitted in the perpetration of or in the atiempt to perpetrate arson, rape, robhery, burglary, or
kidnapping.

Elements

A person commits the crime of first degree murder if he:

1} causes the death of another human being, and

2} does so
al in commilting or atfempling fo commii, or
b} te prevent detection after committing or attempting fo commit, or
¢} to promote escape after committing or attempting to commit

3) arson, burglary, kidnapping, rape, or robbary.

Major Changes

None.

Comments

This section is a pre-Code offense which has not been repealed. It was passed at the same time as the
capital murder section discussed in paragraph 10.3. It covers killingz done during the commission or
attempted comiission of five specified felonies which involve a risk of serious physical harm or death to
the victims and others. The major difference between this crime and capital murder is that the State
must show that the killing occurred in the perpetration of one of the listed felonies, but need not show
that the defendant acted with the mental states required for capital murder. A killing which occurs
during the perpetration of one of the above felonies may be first degree murder even if it occurs
accidentally. The state need not show that the defendant intended to kill anyone. In other words, first
degree murder consists of only felony murder, and must be committed in conjunction with one of the five
specified felonies.

A killing which vecurs during the perpetration one one of the listed felonies might still be capital
murder if the defendant had the mental state required for capital murder. For instance, a robber might
decide to kill his victims beforehand to prevent later identification. This may be capital murder.

Generally, if a killing occurs during commission of a felony not listed in this section, the crime will be
second degree felomy murder. If it occurs during, the perpetration of a misdemeanor, it may be
manslaughter. (see paragraph 5.6)

Since first degree murder carries a mandatory hfe sentence the question arises whether the
conditional release term specified in §558.011 of the Code is applicable. The answer is: probably not,
because there is no practical way to compute a conditional release term on a life sentence, unless it is
commuted to a term of years by the governor.

In addition, since section 565.008 does not specifically say that an individual sentenced to life
imprisonment for first degree murder is not eligible for probetion or parole during the first fifty years, he
may be subject to release for probation or parole at anytime the department of probation and parole
decides to release him. Note that a person given a life sentence for capital murder is not eligible for
probation or parole for 50 yeuars.
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16.5 HOMICIDE, ASSAULTS AND KIDNAPPING

10.5 Murder in the Second Degree (§559.020)
Not Less Than Ten Years Imprisonment

Statuie—Non-Code

All other kinds of murder at common law, not herein deslaved to he manslaughter or justifiable
or excusable homicide, shall be deemed murder in the second degree.

Elements

A person commits the crime of murder in the second degree if he;
A. 1) eaused the death of angther human bheing
2} with intent to
a) take the vietim's life or
b} cause serious bodily harm to the victim
3} and did not do so in anger, fear, or agitation suddenly provoked by the unexpected acts or
conduct of the victim,
OR
B. 1} causes the death of another human being
2y a) in ecommitting or attempting to commit, or
b} to prevent detection after committing, or attempting to commit, or
c) to promote escape after committing or attempting o commit
3} any felony other than arson, burglary, kidnapping, rape, ar robbery,

Major Changes

None. This is not a Code offense. See paragraph 10.2 introductory comments.

Comments

This statute covers intentional killings which are not capital murder and felony murder which is not
first degree murder.

When a killing gecurs intentionally, it may be second degree murder if the evidence does not show
bevond a reasonable doubt that the defendant deliberated—"reflected coolly and fully” before the act. In
other words, second degree murder covers a situation where the defendant forms the intent to kill and
commits the act of killing almost instantaneously without reflection, or, because of other circumstances,
did not reflect coolly and fully. Also, sscond degree murder covers killings where the perpetrator only
intends to de serious bodily harm to the victim. Thus, where the defendant intends to only sericusly
wound his victim, but causes death instead, he is guilty of second degree murder. See State v,
Washington, 368 $.W .24 439 {Mo. 1853).

In the above situations, the defendant must act without adeguate provocation for the killing,
Adequate provecation means a state of extreme emotional agitation brought on suddenly by the victim’s
conduct. A killing done under adequate provocation is manslaughter, See State v. Williamg, 442 S W.2d
81 (Mo. 1968); State v. Avers, 470 S.W.2d 534 (Mo. 1971); State v. Stapleton, 518 S5.W.2d 292 (Mo,
Banc 1975).

This section also covers felony murder which is net covered by first degree murder. Thus, if the
defendant kills while perpetrating, attempting to perpetrate any felony other than arson, burglary,
kidnapping, rape, or robbery, he is guilty of second degree murder. See State v. Williams, 528 S.W.2d
883 (Mo. Banc 1975). The felony need not be a dangerous felony. See Biate v. Chambers, 524 5.W.2d 828
{Mo. Bane 1975); and case comment, 41 Mo. L. Rev. 595 (1976) and cases cited therein.
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HOMICIDE, ASSAULTS AND KIDNAPPING 10.7

106 Mansiaughter (§559.070)
Two to ten years in prison; or not less than six months in the county jail; or fine of
not less than five hundred dollars; or both a fine of not less than 3100 and not less
than three months in the county jail.

Btatute - Non-Caode

Every killing of a human being by the act, procurement, or culpable negligence of anether, not
herein declared to be murder or excusable or justifiabie homicide, shall be deemed mansiaughter,

Elements of the most common types of manslaughter:

A person commits the erime of manslaughter if he:
A. 1) while in a state of anger, fear, or agitation suddenly provoked by the unexpected acts of the
victim,
2) causes the death of another human being, and
3) the death was not a justifiable or excusable homicide,
OR
B. 1) acts in such a manner as to show a reckless disregard for human life and safety
2} and as a direct result of his act he
3) causes the death of another human being, and
4} the death was nnt a justifiable or excusable homicide.

Major Changes

None.

Comments

Manslaughter is a "catch-all”, including any killing which is not justified or excusable, or coverad by
other murder statutes. The statute does not defline manslaughter, but the case law has limited its
application to three situations: (A} killings done without "malice” (provoked by victim); (B) reckless
killings (culpable negligence); and (C) killings which occur during the perpetration of a misdemeancr
(elements not listed).

The marnslaughter statute is a non-Code statute. "Culpable neglipence”, as used in the manslaughter
statute, means recklessness or extreme indifference to human life,

The third type of manslaughter includes homicides occurring during the perpetration of a mis-
demeanor. This ig almost never used as a basis for manslaughter convictions teday.

10.7 Manslaughter—Assisting in Self Murder (§558.080)
See penalties for manslaughter in paragraph 10.8.

Statute - Non-Code

Every person deliberately assisting another in the commission of self-murder shall be deemed
guilty of mansiaughter.

Elements

A person is guilty of manslaughter if he:
1) deliberately assists another
2} in committing suicide.
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i0.7 HOMICIDE, ASSAULTS AND KIDNAPPING

Comments

This is an old statute which was not repealed by the new Code but is almost never used. It provides a
manslaughter penalty for persons who deliberately aid ancther person in killing himself.

10.8 Asszault-Introduciion

The Code has substantially changed the language and grading of the assault erimes. The Code
divides assault into three degrees, and is very specific in defining what constitutes an assanlt.

The Code repealed the following statutes: poisoning (559.150); placing harmful objects in food,
{559.155%; assault with intent to kill (§858.180 REMo.), punishment for assaults (§555.180 RSMo.);
mayhem (559.200); penalty for mayhem in certain circumstances (559.210)%; guardian defiling ward
(658.320}; striking officer in performance of his duties (557 215); assaulting a pelice officer executing a
writ (557.220); and commaon assault {558.220).

The Code also does not specifically eontain any erimes such as assault with intent to rob; or assault
with intent to rape, ete. Such activity is adeguately covered by and should be charged as attempted
robbery, attempted rape, ete,

Pre-Code law (§557.215 B8Mo.) provided a specific category of felonious assault where the victim
was a police officer. Essentially that provision made a felony of what would otherwise be a misdemeanor.
The Code eliminates this classification of assault based on the identity of the victim. Criminal liability
for interfering with arrests is covered elsewhere (§575.160), and under certain circumstances interfering
with an arrest can be a felony,

These sections cover both infliction and attempted infliction of injury and grade both at the same
level. This equal treatment of an attempled and an accomplished regult is an exception to the general
approach for attempts. (Attempts are usually graded one grade less serious than the completed crime.}
This is consistent with pre-Code laws which tended to punish attempis to inflict death or serious injury at
roughly the same level as the completed offense.

In the past, the penalty for assaualis frequently varied according feo the particular act done: for
example, the penalty for mayhem was imprisonment up to 25 years, for placing harmful objects in food,
imprisonment up to 10 years. The assault crimes in the Code are graded according to the culpable mental
state of the defendant, the harm caused or attempted, and whether a deadly weapon was used.

The most sericus assaults {(first degree) usually involve causing serious physical injury intentionally
or by extreme recklessness. Atlempts to kill and aitempts Lo cause serivus physical injury ave also first
degree assault. Serious physical injury means an injury invelving a substantial risk of death, serious
permanent disfigurement or protrected impairment of a bodily funection. (§556.061{24) (Note this
definition removes any reason for having a separate erime of mayhem;.

Assault in the first degree is a class B felony unless committed with a deadly weapon (defined in
§556.061{®) ) or a dangercus instrument {deflined in §56.061{7) } in which case it is a class A felony.

Second degree assault covers a variety of circumstances. Some second degree assaulis would be first
degree except for the existence of special mitigating circurnstances. Second degree assault also includes
recklessly causing serious physical injury and intentionally inflicting physicsl injury with a deadly
weapon or dengerous instrument, Physical injury means any pain, illness or impairment of physical
condition. Note that serious physical injury is aggravated physical injury.

Third degree assault covers intentionally causing physical injury, offensive contact, or fear of
physical injury. This class of assaults slso covers recklessly endangering others, where no injury or
offensive contact occurs.

Paragraph 10.12E contains a chart which will make it easler to determine which degree of assault
has been committed. The chart covers only the most frequently encountered assaults; all assault crimes
are not included.
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HOMICIDE, ASSAULTS AND KIDNAFPING 10.10

10.9 Assault in the First Degree (§565.060)
Class B felony unless committed with a deadly weapon or dangerous instrument
in which case it is a class A felony

Code

1. A person commits the crime of assault in the {irst degree ift
{1} He knowingly causes serious physica! injury to anather person; or
{2} He attempts to kill or to cause serious physical injury te another persen; or
£3) Under cireumstances manifesting extreme indifference to the value of human life he
recklessly engages in conduct which creates a grave risk of death te another person and
thereby causes serious physical injury to another person.

2, Agsault in the first degree is a clags B felony unless commmitted by means of a deadly weapon

or dangerous instrument in which case it is o cisss A felony.

Elements

A person commits the crime of first degree assault if he:
1} attempts
a} to kill angther person or
b} to cause serious physical injury to another person;
or
) causes serious physical njury to ansther person
ay and does so knowingly, or
b) does so recklessly by engaging in conduct which creates a serious risk of death and causes
seriolis physieal injury to another, and indicates that he was acting with extreme indifference
to the value of human life.

Major Changes

See introduction paragraph 10.8.

Comments

See paragraph 10.12.

10.1¢ Second Degree Assault (§565.060)
Class I felony

Code

1. A person commits the crime of assault in the second degree ift

{1) He knowingly causes or attempts to cause physical injury to another person by means of

a deadly weapon or dangerous instrument; or

{2) He recklessly causes serious physical injury to another person; or

(3) He atiempts to kill or to cause serigus physical injury or causes serious physical injury

under circumstances that would constitute asssult in the first degree under section 565.050,

but
{a) Acts under the influence of extreme emotional disturbance for which there is a rea.
sonable explanation or excuse. The reasonableness of the explanation or excuse shall be
determined from the viewpoint of an ordinary person in the actor’s sitnation under the
circumstances as the actor believes them to be; or
(bl At the time of the act, he believes the circumstances to be such that, if they existed,
would justify killing or inflicting serious physical injury under the provisions of chapter
563 of this code, but his belief is unreasonsble,

2. The defendant shall have the burden of injecting the issues of extreme emotional disturbance
under paragraph {a) of subdivision (3)