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FOREWORD 

Psychiatric testLmony within the trial court has become much 

more prevalent in recent times. This is particularly true i.n the 

area of criminal law due to the judicially maturing concept of 

diminished mental capacity as a defense. 

The p:.H'pose of this manual is to bring together those arf:,:i5 

,,,i thin the c riminal Jaw j.n whi.c h the lawyer will be confronted 

with psychiatric and psychologJcal concepts. 

The first seven chapters are devoted mainly to a discussion 

of the law and proceuure whicb have developed in the area of 

cY'imi.!lal insani ty, dimini shed capacity , and other areas involving 

p s ychiatric considerations . Since it is not feasible to disClISS 

the law and pro c .-::;du re of elll Jurisdictions , Chapters I through 

VIr are necessarily confined to the California law. The last 

five chapters are designed to aid the criminal lawyer i n trial 

techntque and approach. , Also included in the second part is a 

di s cussion of psychiatric nomenclature and medico-legal 8spe c t.::. 

of organic brain damage. 

Psychiatry and its r e lated disciplines have made a signi.fi­

cmit impact on the California justice system. It is my hope that 

this manual will help the criminal lawyer to achieve a better 

Wlderstanding of how this speci a lity relate~~ to the cr.iminal law. 

JOSEPH P. BUSCH 
District Attorney 
Los AngeJes COWlty 

http:signi.fi
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CHAPTER I 


HISTORICAL SUMMARY OF CRIMINAL RESPONSIBILITY 


It is helpful to have a bas i c understanding of the historical back­

ground of criminal responsibility in order for the trial attorney to 

effectively cope with psychiatric c oncepts and testimony within the trial 

court. 

Free will is the basic c onc ept of our l egal and social order. The 

law of criminal responsibility is based upon the premise that mature and 

rational persons have the abili ty to exercise control over their own conduct. 

Having this ability to choose b e twe en va r i o us possible lines of action, they 

are subject to criminal sanc tion s whe n they fail to achieve the legally 

accepted minimuIYl of r equired conduct. However, if there is something 

extraordinarily wrong with an individual which destroys his ability to exer­

cise free will, then cr irninal responsibility ofte n becornes an issue of 

crucial importance. 

In the early Inedieval cases, i t was not uncommon for criminal 

sanctions to be imposed regardless of a manls state of mind. Th~ _ practice 

developed, however, tnat if it was evident that the convicted manls mind 

was so deranged as to preve nt any cognitive functions, the sovereign would 

is sue a pardon. 
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During the Middle Ag e s, the common law recognized 

that if one1s deranged mind prevented any use of his reason, he could not 

be held criminally responsible. In a textbook called the Eirenarcha, pub­

lished between 1582 and 1610, William Lombard, a barrister, stated the 

law as follows: 

IIIf a rnad rnan or a n a tural fool, or a 

lunatic in the time o f his lunacy, or a child 

which has no k nowledge of good nor evil, 

kills a m.an - it is not a felonious act. II 

(Emphasis supplied) 

The law of crirninal respo nsibili ty at com.m o n law was applied 

strictly. For one to b e insane and, therefore, not criminally responsible, 

it was necessary to show that the accused had in effect no mind and, 

therefore, was no more than a wild beast. In R ex v. Arnold, 16 Howard 

State Trials 695 at 765 (1724), the test was stated: 

"He must be a man that is totally de­

prived of h is understanding and memory 

and doth not k now what h e is doing, no more 

tha n an infant, or a. brute or a wild beast•••• If 

The modern law of criminal responsibility relies heavily on the 

benchmark case of the Queen v. M'Naughton, 10 Clark and F. 200, 8 Eng. 

Rep. 718 (184 3 ). As a result of that case, th e House of Lords asked certain 

questions of judges. The answers give n by the judges e stablishe d the so­
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called right and wrong test accepted to some extent by many jurisdictions. 

The M'Naughton rules merely crystallized what had already been 

the law for centuries. The essence of the M'Naughton "right and wrong" 

test for insanity is: 

1. 	 It must be clearly proved that at the time ci 

the comn1ission of the charged act, the ac­

cused was laboring under such a defect of 

reason, from disease of the mind, as not to 

know the nature and quality of the act he was 

doing, or, if he did know it, that he did not 

know it was wrong. 

2. 	 If the accus e d acted under an insane delusion 

and was not o therwise insane, his criminal 

accountability is the same as if the facts with 

respect to which the delusion exists, were 

real. 

Prior to the enactment of the P e nal Code, California approved the 

basic M'Naughton test for insanity in People v. Coffman (1864), 24 C. 230. 

In 1872, the California Legislatur e enacted the Penal Code which included: 

1. 	 Section 21: I ' •• •• A II persons are of sound 

mind who are n e ithe r idiots n o r lunatics, 

nor affected with ins anity. " 
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2. 	 S e c t i on 26: "All p e r s ons are capable of 

commi t ting c ri m e s e x cep t •• •'Three-­

Lunatics and insane p ersons ••• . II 

The Legis lature presumably had the }.1 ' Naughton test for insanity 

as approved eight y ears earlier in the Coffman case, supra, in mind when 

they enacted the above sections relating to insan ity . 

At present. C alifornia retains a modifi e d M'Naughton test for insan­

ity at the time of the offense. The definition and sc ope of the California 

M'Naughton rule is set fo rth in People v. W o lff (1964) ,61 C .2d 795; a com­

plete discus sion of which follows in C hap ter II. 

With the gr owth of psychiatric and psy c hological k nowledge brought 

about by the "Fre udian Revoluti on, II there has be e n an i n creasing tendency 

to take greater not i ce of less severe devi ations from the normal mind in 

assessing criminal responsibility. 

Where the cornman law wa s con cerned with whether the accused 

was deprived of all reason, attention is m o r e and more directed t o ward 

whether the mind of t he accused is impaired to such an exte nt and in such 

a way as to result in s o me particular incap a c i ty. 

Because of this trend many c our t s and jurisdictions have attempted 

to substitute othe r t es ts for insani ty. Some of the leading te s t s not follow­

ed in California and whi c h hav e broken a way from M'Naughton are sum­

marized as follows: 

1. 	 Irresistible I mpulse: 


In its p ures t form this tes t may be said to 
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negate criminal responsibility if one acts 

under such dures s of mental disease as to 

be incapable of c hoo sing between right and 

wrong. notwi thstand ing the fact that he knows 

the difference be tween the two at a cognitive 

leve l. 

Many jurisdictions that utilize the irresistible 

impuls e test do so in conjunction with other 

tests such as t he 'f rig ht and w r ong" test. 

II. 	 Currens Test: 

In United Sta te s v. C ur r e ns, 290 F.2d 751 (3d 

Circ uit, 1961), the judg e instruc t e d the jury 

that: " If you b elieve that the defendant was 

suffering from a di s e ase of the mind. but be­

lieve b eyond a r e asonable doubt that at the time 

he committed the criminal c onduct with which he 

is charged h e p ossessed substantial capacity to 

conform his conduct to the requirements of the 

law which he is all e g e d to have violated, you 

may find him guilty••••• 1 (Emphasis supplied) 

III. 	 Product Test: 

In Durham v . Unite d States, 214 F. 2d 862 (1954), 

the court held that it is proper to instruct the 
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jury that a defendant is not criminally re­

sponsible if his unlawful act was the product 

of mental diseas e or mental defect. 

The rule has been criticized in that it gives 

the jury no real or tangible guide line s. 

The 	Durham cas e was decided in the District 

of Columbia Circuit. On June 23, 1972, the 

United States Court of Appeals for the Dis­

trict of Columbia decide d United States v. 

Brawner. The rec e n tly decided Brawner case 

expressly abandons the Dur ha m, rule and 

adopts 	the Arnerican Law Institute's Model 

Penal Code tests f o r the definition of mental 

responsibility in criminal c ase s. (See ALI 

tests, infra). 

IV. 	 American Law Ins ti tute 
Model P e nal Code, Sec . 4.01: 

1. 	 A person is n o t r e sponsible for crirninal 

conduct if a t the time of such conduct, as 

a result of mental disease or defect, he 

lacks substantia l capacity either to appre­

c iate the criminality of h i s conduct or to 

conform his conduc t to the r equirernen ts 

of law. 
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2. 	 The terms tlmental disease or defect tl 

do not include an abnormality manifested 

only by repeated criminal or otherwise 

antisocial conduct. 

The above tests stress impairment of mental capacity. One's 

mental illness causes him to do a certain prohibited act because the total­

ity of his personality is such that he has lost the capacity to control his 

acts. 

The "right and wrong" test is criticized by many psychiatrists 

because it diverts the attention of the medical expert along lines of philo­

sophical imponderables (knowledge of right and wrong) when he should be 

concentrating upon the understanding or lack of understanding of the de­

fendant. Rather than permitting the psychiatrist to merely set forth his 

clinical findings, the "right and wrong" test requires him to go beyond his 

expertise and render a moral judgment. 

As noted in Chapter IV, the prolific law of diminished capacity has 

developed in order to "compensate" for the relatively strict insanity test 

in California. 
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CHAPI'ER I I 


NOT GUILTY BY REASON OF I NSANITY 

I N CALIFORNI A 


I. California Test f or I nsanity: 

Insanity as discussed i n this chapt er r efers to legal 

insanity at the time of the commission of the offense 

which bears direc t l y upon whether the accused i s criminal­

ly responsible f or hi s act . A dis cus s ion of other "types" 

of legal insanity are reserved fo r Chapters III and IV. 

California approved the accept anc e of t h e M'Naughton 

test in People v. Coffman, 24 C 230 ( 1864). Under the 

Coffman rule, in order to est ablish a defense on the 

ground of insani t y it must be clearly p r ove d that: 

"At t he t i me of committing t h e a ct, 

the party ac cused was l a bo ring under 

such a defect of reason , from disease 

of the mi n d, as not t o know t he nature 

and qual i t y of the act he was doing ; 

or if he di d know it , that he di d n ot 

know he was doing what was wr on g ." 

Since the ear l y approval of the "r ight and wrong" 

test, the rule has be en deve l oped , bro aden ed, and liber­

alized by the court s i n response to the evolving under­

standing of human nature and the increased sophistication 
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in the fields of psychiat ry and psychology. 

In People v. Wolff, 61 C 2d 795 (1 964), Justice 

Schauer articulated the shortcomings of the original 

M'Naughton language as fo l lows: 

"Under [the original right and wrong 

test] a mentally ill defendant could be 

found' sane even though his ' knowledge' 

of the nature of wrongf ulness of his 

act was merely a capacity to verbalize 

the 'right ' or socially expe cted answers 

to que stions put to him relati ng to that 

act, without such 'knowledge! having any 

affective me aning for him as a principle 

of conduct . Such a narrow, lit e ral read~ 

ing of the M'Naughton formula has been 

justly con demned [ci tationsJ. Rather, it 

is urged by many that the word 'know' as 

used in t he formula be given 'a wider 

definition of know' that i s relevant, i.e., 

realizati.on or appreciation of the wrong­

fulness of se r i ously harming a human be­

ing. " 

The present formulation of the M1Naughton test was 

crystallized in People v. Wolff, s upra. 

The court stated the California test of sanity: 

-9­
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"First, did the def endant have suf­

ficient mental capacity to know and 

understand what he was doing, and 

Secon , did he know and understand 

that it was wrong and in violat ion of 

the rights of another. 

To be s ane and thus re sponsibl e to 

the law for the act committed, the de­

fendant must be abl e to know and under­

stand the natu re and quality of his act 

and to distinguish between r ight and 

wrong. Ii (Emphasis supplied.) 

The present s·t andard jury instruct ion CALJIC (3rd Ed.) 

No. 4.00 derives i t s substance and wording from Pe ople v. 

Wolff. 

People v. Hubert, 119 C 216 (1897) defines the test 

if the accused is suffering from delusions during the com­

mission of the offense . The cour t s tated that if the de­

fendant has c e rtain special delusions which completely 

possess him, but i s l ucid on all other subjects , he must 

be judged as though the fac t s with respect to whi ch the 

delusions exi s t we re r eal. (See also People v . Nash (1959) 

52 C 2d 36 at 45) . For example, if the defendant in his 

delusion believes he is killing i n self-defense , his crime 

would be excus ed under t his test. 
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What California has done in "l i beralizing" the 

M'Naughton rule is to retreat from t h e str i ct or literal 

differentiation of right and wr ong. In an article en­

titled Criminal Responsibility of t he Mentally III (14 

Stanford Law Review 59 at page 61), Dr. Bernard L. Diamond 

states that, "Just about every defendant , no matter how 

mentally ill, no ma t ter how far advanced his psychosis, 

knows the difference be t ween right ru~d wrong in the lit­

eral sense of the phr ase. " California law requires some 

appreciative unde r standing on the part of the defendant. 

II. Statutory Provis i ons: 

A. Section 21 Penal Code : 

"••.. AII persons are of sound mi nd who are 

neither i di ot s nor lunatics, no r affected 

with insru'l.i ty." (Emphasi s s upplied ) 

B. Section 26 Penal Code: 

"All persons are capable of committing 

crimes except t hose be l onging t o the fol­

lowing classes: ... Two: I diots. Three: 

Lunatics and i nsane persons •••. " . 

The use of the te rms "idiot" and "lW1atic" is appar­

ently legislative recognition that one with "no mind" 

cannot be criminally responsible . There is little or no 

case law on the legal meani ng of the terms; however, in 

the B.inet system of psychological measurement, the term 
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"idiot" refers to the lowest class (0-24) of intelligence . 

Both of the above sections were passed in 1872 after 

the Coffman case and, therefore, the Legi s l a t ure presum­

ably had the M'Naughton test of insanity in mind in using 

the term "insa.Yl.e 11. 

Since the M'Naughton test has been reformulated by 

court decisions, the term "insane" as used in the statute 

refers to the test for insanity as defined by the case law. 

III. The Bifurcated Trial: 

The Legislature in 1927 added Se ction 1026 to the 

Penal Code which provides for a specific plea and s eparate 

trial on the issue of not gui lty by re as on of insanit y. 

This procedure, referred to as a bifurcated t rial, proced­

ural ly separates the specific issue of the defendan t's san­

ity as defined by the "liberalized" M'Naughton tes t (see 

CALJIC 4.00). 

If the accused enters two pleas - namely , not guilty 

and not guilty by reason of insanity, he is firs t tried by 

court or jury on the general issue of guilt or innocence . 

At this first phase, testimony or evidence r e lat i ng to t he 

accused's legal sanity at the time of the commi ssion of the 

offense is immaterial. At the guilt phase the defendant is 

conclusively presumed to be sane. However , if a particular 

mental state is relevant to the charge, then medical, psy­

chiatric and other evidence relating to the accused's state 
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of mind is admissible on the general issue. As stated in 

People v. Wells, 33 C 2d 330, at page 351: 

"Evidence which tends to show legal 

insanity (likewise, smlity) is not ad­

missible at the first stage of the 

trial because it is not pertinent to 

any issue then being litigated; but com­

petent evidence, other than proof of 

sanity or insanity, which tends to show 

that a (then presumed) legally sane de­

fendant either did or did not in fact 

possess the required specific intent or 

motive [or other mental state] is ad­

missible." (See Chapter V on Diminished 

Capacity). 

If the defendffilt is found guilty at the guilt phase 

then the defendant's legal sffility is tried to the same 

jury or a new jury at the discretion of the court. There 

seems no legal need nor practical necessity for impanel­

ing a new jury to decide the defendant's sanity. The 

jury's verdict at the "sanity phase" must be unffilimous. 

If, at the second phase, the defendant is found 

sane, then the matter is set down for sentence and/or pro­

bation. If he is found legally insane at the time of the 

commission of the offense, Section 1026 provides that the 

defendant shall be confined to a hospital for the 
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criminally insane W11ess it appears that t he de fendant has 

recovered his sanity. If it appears to t he court that the 

defendant has recovered hi s sanity he is r emanded to de­

termine that i ssue. (Se e Chapt er V: J u dicia l Commitment 

of the Mentally Ill .) 

The bifurcated t r ial, although procedural l y separate, 

is legally one t rial; t herefore, the cou r t and at torneys 

must voir dire on both phases before the f irs t phase be­

gins. Since a plea of not gui l ty by reason of insanity is 

in the nature of con f ession and avo i dance, the prosecution 

is tactically favored. 

The defendant may enter or withdraw a not gui lty by 

reason of insanity plea at any time before t rial at the 

discretion of the cour t . However , i t is incumbent upon the 

court to protect t h e defendant t s ri ght s so as no t to pre-­

clude a valid defense. In Peopl e v. Merkouris (1956) 46 C 

2d 540, the defendant pers onally ins ist ed t hat his plea of 

not guilty by reason of insanity (which had previously been 

entered by his attorney over t h e defendant's ob jection) be 

withdrawn. The court in Merkouris stated : 

"It is settled [law] that t he attorney 

of record has the exclusive right to ap­

pear in court f or his client and t o con­

trol the court proceedings, so that neither 

the party [ defendant] himself , nor another 

attorney, can be re cogniz ed by the court 
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in the conduct or disposition of the 

case. Considering the fact that de­

fense counsel desired to proceed with 

the trial on the plea of N.G.I. a~nd the 

further fact that a doubt existed as to 

defendant's sanity, it appears that the 

trial court clearly abused its discre­

tion in permitting defendant personally 

to withdraw his plea of not guilty by 

reason of insanity." 

A defendant may enter only one plea of "not guilty 

by reason of insanity". Penal Code Section 1016 states 

that: 

" •••• A defendant who pleads not 

guilty by reason of insanity, without 

also pleading not guilty , thereby ad­

mits the commission of the offense 

charged." 

There is, then, only the issue of the defendant's 

legal sanity to be determined by the trier of fact. If 

the defendant enters only the one plea the prosecutor and/ 

or court must be certain that the defendant understands 

the effect of such plea and knowingly and intelligently 

waives his "Tahl rights." (See In re Tahl (1969) 1 C 3d 

122) • 

The foregoing procedures that have been set forth 

for proceedings under a plea of not guilty by reason of 

insanity have assumed that the defendant was charged with 

a felony. In such a case, the guilt phase and the insanity 
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phase are tried in the same department of the Superior 

Court. 

However, where a defendant i s charged with a mi sde­

meanor and ente rs a plea of not guilty and not guilty by 

reason of insanity, t he f irst phase, or the guilt phase, 

is tried in the I nferior or Municipal Court. If he is 

found guilty of s ome charge the defendant i s t hen certi ­

fied t o the Superior Court for a t r ial to det ermine the 

question of whethe r t he defendant was sane or ins ane at 

the time of the offense as prov i ded for by Californi a 

Penal Code Se ction 1429 . 5. In Los Angeles County , a spe ­

cial department of t he Superior Court , Department 95 , has 

been se t aside f or such pu rposes . The Superior Court pro-, 

ceeds to determine t h e defendant' s s anity pursuant to Se c­

' tions 1026 and 1027 of the Penal Code . If the defendant 

is found sane he is then remanded to the Munic i pal Court 

for probation and/or sentence. If he is found insane at 

the time of the offense, t he Superior Court proceeds pur­

suant to Section 1026 of the Penal Code. 

IV. 	 Burden of Proof: 

On the issue of defendant's sani ty, the defense has 

the burden of proof by preponde r ance of the evidence . 

Evidence Code Secti on 522 : 

"The party claiming tha t any person, 

including himsel f , i s or was ins ane has 

the burden of proof on t hat issue. " 
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Although, traditionally, the prosecution could open 

the case in chief at the sanity phase if they so choose, 

the better and more logical practice is to allow the de ­

fense to i n i tially open his case in chief thereby adher­

ing to the l ogic in People v. Flanagan (1969) 275 CA 2d 

966. In the flanagan case, the District Court of Appeals 

held that s ince the defendant has the burden of proof at 

the sanity phase, he should be given the right t o open 

and close argument. 

The treatment of presumptions at the sanity phase 

has troubled t he courts. It is clear that at the fi rst 

phase or guilt phase, the defendant is conclusively pre­

sumed sane. Prior to People v. Wolf! (1964) 61 C 2d 

795, the law presumed that the defendant was sane, and 

the ,jury was s o instructed , at the sanity phase. It was 

treated as a r e buttable presumption that was controll i ng 

until overcome by a pr eponderance of the evidence. How­

ever, the prior l aw recognized that if there were a 

prior adjudication of insanit y the rebuttable presump­

tion of sanit y was dispelled and a rebuttable presump­

tion of continued insanity arose. In such a case t he de­

fendant was ent i tled to an instruction on the presumption 

of "settled insanity". (People v. Baker (1954) 42 C 2d 

550.) 

In People v. Wolff, supra, the court criticized the 
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practice of instructing the jury on presumptions at the 

sanity phase since the court had earlier held that the 

presumption had n o evidenti ary effect . Cf. In re Dennis 

(1959) 51 C 2d 666 . The California Evidence Code in 

Section 600 speQifically states that a presumption is 

not evidence . Cal i fornia Jury Ins tructi ons - Crimina l 

(CALJIC) Third Edition has eliminated t he general in­

struction on the rebuttable presumption of sanity at t he 

sanity phase as well as eliminating t he instruction on 

the presumption of insanity where there has been a prior 

adjudication of insanity. Existing law concerns itself 

merely with pl acing t he burden of proof on the defense 

without involving itself with the confusing overlay of 

presumptions . 

v. Appointment of Psychiatr i s t s : 

Penal Code Sect i on 1027 provides that when a defend­

ant pleads not guilty by reason of insanity the court 

must select and appoint two, and may sel ect and appoint 

three, psychiatrists to examine the defendant and inves­

tigate his sanity. 

Section 1027 states that the appointment of psy­

c~iatrists does not preclude any other expert evidence 

relating to sanity of the defendant. For example , the 

defense may wish to obtain psychological testing and/ or 

neurological testing. If the defense requests these 
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additional expert services under Section 730 of the Evi­

dence Code, the usual practice is for the court to fore­

go the appointments unless they are reque sted by one or 

more of the psychiatrist s . 

Should the prosecution wish to hire outside psychia­

trists to examine the defendant, the permission of de­

fense counsel must first be sought. 

In re Spencer (1965) 63 C 2d 400, pages 412-413, 

the court held that the presence of counsel at the psy­

chiatric examination is not constitutionally r equired so 

long as certain safeguards are afforded t he def endant; 

before submitting to an examination by court appoint ed 

psychiatrists, a defendant must be r epresented by counsel 

or intelligently and knowingly have waived t hat r ight; 

defendant's counsel must be informed as to the appoint­

ment of such psychiatrists; if, after submitting to an 

examination, a defendant does not specifically place his 

mental condition into issue at the guilt trial, then the 

psychiatrist should not be permitted to testify at the 

guilt phase; if the defendant does place r~ s mental con­

dition into issue at the guilt trial, then the court ap­

pointed psychiatrist should be permitted to testify at 

the first phase, but the court should instruct ~~ 

that the psychiatrist's testimony as to any incriminat­

ing statements made to him should not be regarded as 

19 




:proof Qt the truth of the tacts disclosed by such state­

ments and may be considered only for the limited purpose 

of showing the information upon which the psychiatrist 

based his opinion. 

Section 1017 of the California Evidence Code states 

the general rule that there is no psychotherapist ­

patient pr ivilege when a psychotherapist is appointed by 

the court . 

However, Section 1017 permits defense counsel t o re­

quest t he court to appoint a Psychother~pist (under Sec­

tion 730 of t he Evidence Code) to ex~e a qe!epdant and 

to render a confidential report to the defense to aid 

counsel in determining the advisability of tenqerlng de­

fendantts mental state as an issue at trial. 

The opinions and reports submitted to aid defense 

counsel (under 730 and 1017 of the Evidence Code) are not 

accessible to the prosecution until sucp a time as the 

defense chooses to place the defendant's meptal stat e into 

issue. 

It i s advisable for the prosecution to mak~ a de ­

mand to d1scove~ all reports and doc~ents as early as 

possible as well as placing the court appointed psych!a­

trists under subpoena to. assure their availability. 

The pr ocedures and law involved in processing an 

individual who is found not SUilty by reason of insanity 
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is reserved f or a separate discussion in Chapter V: 

Judlcial Commitment of the Mentally Ill. 
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CHAPTER III 

LAW OF DIMINISHED CAPACITY 

I. HISTORY 

The concept of diminished capacity as a legal defense arose 

out of dis satisfaction with the alleged h a rsrmess of the 

M'Naughton rule. A large nwnber of psychiatrists and 

attorneys felt that the "right and wrong " t e s t of the r ule 

considered the mental state of only the mo s t severely 

disturbed individuals in assessing culpab i lity . Repeated 

efforts to have the court s change the te s t met with re­

jection by the California Supreme Court. The court would 

no t undertake the adoption of a new and different standard 

on the re a s oning that l ong-standing legislative acquiescence 

in the M'Naughton rule was tantamount to a legislative act 

adopting it as the law of the land. Any change, therefore, 

must come from the legislature itself. [ Pe ople v. Sloper, 

198 Cal" 238 (1926) J [People v. Nash, 52 Cal. 2d 36 (1959)J. 

The opponents of M'Naughton's rule decided that the best 

attack would be to attempt to negate the mental elements of 

a crime a t the gui.l t phase of the trial. If a person is 

rendered incapable of forming some specific intent by mental 
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disease or defect, then he would not be guilty of any crime 

requiring t hat intent as an element thereof. A convenient 

anal ogy was already in existence in the form of Penal Code 

Secti on 22, enacted in 1872. 1 This section is based on the 

reasoning of People v. Harris, 29 Cal. 678 (1866). The 

Harris case asserts that if intoxication prevents a person 

from fo rming a necessary specific mental element of a crime 

then the crime is not in fact committed and the defendant 

cannot be found guilty thereof. Accordingly , the effect 

of Section 22 is to negate intoxication as a defens e to a 

crime unless some particular purpose, motive or intent is a 

necessary element of that crime . 

Californi a is not original in applying the theory of Penal 

Code Se ct ion 22 to mental illness. In cases other than 

those involving pure intoxication, the doctrine of di minished 

capacit y can be traced to the beginning of the 20th century. 

In State v. Anselmo, 148 Pacific 1071 Utah 137 (1915 ), the 

Supreme Cour t of Utah reduced a conviction for firs t degree murder 

1Penal Code Section 22. Voluntary intoxication; no excuse 
for crime; consideration on questions of purpose, motive or 
intent 

DRUNKENNESS NO EXCUSE FOR CRIME. WHEN IT MAY BE CONSIDERED. 
No act commi tted by a person while in a state of voluntary
intoxication is less ,:-riminal by reason of his having been in 
such condi t i on. But whenever the actual existence of any
particular purpose, motive, or intent is a necessary element 
to constitute any partlcular species or degree of cr i me, the 
jury may take into cons iderat .i un thE: fact that the accused 
was intoxicated at the time ) ~n determining the purpose, motive, 
or intent with which he comu.i tted the act. (Enacted 1872) 
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to second degree on the basis that t here was no evidence to 

support premeditation. The defense doctors testified that 

the defendant, because of epilepsy, had an abnormal sensi.tivity 

to alcohol and that under t he facts of the case he was 

incapable of premeditating and deliberating upon his intent 

to kill. This case went beyond the doctrine as i t rel ates 

to voluntary intoxicat i on and considered the defendant's 

mental disease and defect which, when combined with the 

effects of the small amount of alcohol he had consumed, 

deprived him of the capa city to harbor that mental state 

which is a requisite of fi rst degree murder. In this context 

the defense was known as "partial insanity ". 

In California, t he pr inciples of diminished capacity were 

first clearly expounded in the case of People v. Wells, 

33 Cal. 2d 330 (1949). I n 1959 t he case of the People v. 

Gorshen, 51 Cal . 2d 716 restated the principles of the Wells 

case. In consequence of these two cases the defense has 

become known as the Wells-Gorshen rule. 

II . EFFECT OF DOCTRINE 

There are certain procedural differences bet ween insanity 

and diminished capacity in Californi a whi ch should be borne 

in mind in evaluating a case where psychiatric test imony is 

expected. 

1. In the defens ~ 	 of i n sanity t he de f endant i s 

presumed 	sane and L3S the burden of proof 
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on the issue. He must prove insanity by a 

preponderance of the evidence; whereas in 

diminished capacity, the burden of proving 

the defendant guilty beyond a reasonable 

doubt remains with the People as to all issues. 

The defendant merely has the burden of 

raising a reasonable doubt as to whether 

he could entertain the necessary specific 

mental element. 

2. 	 Section 1026 Penal Code provides for a separate 

trial on the issue of sanity whereas in 

diminished capacity the psychiatric witnesses 

",ould testify at the guilt phase of the case. 

3. 	 If a defendant is found not guilty by reason 

of insanity certain prodecural steps are gone 

through in order to protect society from the 

defendant. There are no such provisions with 

the defense of diminished capacity. It is often 

stated that diminished capacity is a partial 

defense and that raising it will not result in 

a total acquittal of the defendant. This 

statement is true only when there is a 

lesser necessarily included offense that the 

jury can find. If there is no such lesser 

offense, the defendant 'Nould be acquitted 

with the same force and effect as if he had 

not committed the bCi:; in question. 
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4. 	 In most cases the t est to be met by the 

defense is not as demanding in diminished 

capacity as it is with t he M' Naughton rule. 

If a defendant is insane when he commits a 

specific intent crime, the chances are that 

he will never face a trial on sanity unless 

he is found guilty of a lesser included 

offens e . It is rather obvious, particularly 

in murder cases, that a person who is in­

capable of understanding the nature and 

quality of his act or understanding that i t 

was wrong would ipso facto also not be able 

to fo rm the specific mental elements required 

for the crime. 

5. 	 Whi le evidence of insanity is not admissibl e 

at t h e guilt phase of a criminal trial when 

couched in terms of the "right and wrong" 

test, [ People v . Nicolaus, 65 Cal. 2d 866 

(1967 ) @ p. 861J at the sanity phase, the jury 

will, i n most cases, have heard the psychiatric 

opini ons as to diminished capacity by the time 

that s tage of the proceedings is reached. 

It therefore can be argued that the jury 

has, in fin~ing the defendant guilty, already 

rejected that part of the M'Naughton defens e 

that r ais es the issue as to whether the defendant 

understood the nature and quality of hi.s act, 

by their very find~lng that the defendant 

had t he capacity to f orm the specific 
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intent r equired in the crime in question. 

This is particularly true in view of the l e sser 

"burden" borne by the defendant at the guilt 

phase of California's bifurcated trial 

procedure. That this difference of burden 

has pract ical effects, at least at the 

appellate s t age, can be seen in the discussion 

of the Wolff case in the Section entitled 

"Quantum of Evidence" (inf'ra.). Any reasonable 

juror who has rejected diminished capacity would 

be wont t o wonder why he is being called upon 

again t o do something which he has done before, 

under conditions of greater difficulty. It i s 

as i f a mountain climber who has just ascended 

Mount Everest is called upon to prove it by 

climbing t he steps of the Hall of Justice. 

It is para doxical that, the same jury can hear 

the same evidence at two different times on essen­

tially the same issues, yet be forced to apply 

different standards in evaluating it. If the 

paradox is not one of pure logic it is certainly 

a contradicti on in a practical sense. It 1s 

this sort of logomachy that often causes j uries 

to wonder at the equine pedigree of the l aw. 2 

2eguus asinus - The wild Ethiopian donkey, ancestor of the 
ass O? Europe. 
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I II. PREMEDITATION AND MALICE 

The diminished capacity defense has been almost wholly 

developed with respect to the crime of murder. The compl exity 

of the mental elements required in criminal homicide has 

provided a fe r tile field for both psychiatric speculation 

and for j udicial interpretation. Murder is defined in Penal 

Code Section 187 as " • •• an unlawful killing of one human 

being by another with malice afor ethought." Thus, unless a 

defendant act s with malice, an unlawful. killing cannot be 

murder. Malice aforethought is defined by Penal Code 

Section 188 as being of two kinds, express and implied. 

"Such malice may be express or implied. It is 


express when there is manifested a deliberate 


intention unlawfully to take away the life of a 

fe llow creature. I t i s implied, when no considerable 

provocation appears, or, when the circumstances 

attending the killing show an abandoned and malignant 

heart." 

The phrase "abandoned and mali gnant heart" has been 

interpreted to mean "acting i n wanton wilful disregard 

for hum&~ l ife ". [ CALJIC No. 8.11J Although malice i s 

an element of both degrees of murder, Penal Code Section 189 

sets forth an additional mental element for the crime of 

murder in t he first degree. Unless the felony-murder rule 

is applicable, first degree murder must be by "destructive 

device or explos ive , poison , l.ying in wait, torture, or 

by any other kind of wilful~ deliberate , and premeditated 
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killing••• II . The Supreme Coort of California has uniformly 

held that both t he elements of premeditation and deliberation 

and that of malice aforethought are specific states of mind 

that can be negated by either voluntary intoxication under 

Penal Code Section 22 or by the application of t he Wells-· 

Gorshen rule with respect to mental disease or defect. 

[People v. Conley, 64 Cal. 2d 310 (1966)] On the other hand 

all irms of manslaughter are viewed, f or the purpose of the 

diminished capacity defense, as general intent crimes so 

that in the case of murder a defendant cannot be completely 

acquitted by t his defense so long as the jury follows 

the instructions of the court. 

It has long been clear that the phrase "premeditation and 

deliberation" calls for substantially more sophisti cated 

mental activity than the mere formation of the intent to 

kill. In the case of People v. ti2-1 , 25 Cal G 2d 59 (1944), 

Justice Schauer s t ated that in the use of "wilful , deliberate 

and premeditated" as an element of firs t degree murder the 

legislature emphasized its intention to require "considerably 

more reflection than the mere amount of thought necessary 

to form the intent ion t o kill" . Two cases , one defining 

premeditation and deliberation [ People v. Wolff, 61 Cal. 2d 

795 (1964)J, and t he other defining mal ice aforethought 

[People v. Conley, supra.] have further refined the mental 

elements of murder for the purpose of the rules on diminished 

capacity. The Wolf f case involved a fifteen year old boy 
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who killed his mother pursuant to a plan t hat he made. Wolf f 

was a schizophrenic and all four psychiatrists testified to 

that eff ect. Furthermore , they said that although he had the 

capacity t o f ormulate a plan, he did so in a "vague and 

det ached manner." The Supreme Court stated that when a 

defendant is so afflicted with mental disease or defect as 

to be unable to "maturely and meaningfully reflect" on t he 

cons equences of his act, he cannot premeditate under the 

meaning of Penal Code Section 189. The choice of the word 

"maturely!! was an unfortunate one. The difficulty wi th it 

i s that in psychiatry the term has a meaning quite different 

t han that apparently intended by the Supreme Court. 

Henry P. Laughlin, M. D., in his authoritative book entitled 

The Neuroses (Butterworth, 1967) defines maturity on page 6 

as " .•• implying the achievement of successful personal and 

s ocial adjustment.1I Obviously a person who has achieved 

that degree of stability would not kill in order to resolve 

his probl ems. I n point of fact a number of psychiatri sts in 

Calif ornia have given the term maturity precisely this 

psychiat ric connotation. Some prominent California psychia­

trists have concluded that the Wolff case eliminates premeditated 

and deliberate murder in California. It is indisputable that 

this r esult wa s not intended since many first degree murder 

cases have been subsequently affirmed by the very court that 

coined the p.b.rase [e . g. Peo. v. S1 r han , 7 Cal. 3d 369 ('1972) J • 

It is therefore f elt by t he wri ter that the Wolff case , and 

those cases f oll owing it which use the term, mean it in a 
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normative rather than an optimal sense. 

Unfoftunately, there has been no Supreme Court decision 

explaining exactly what was meant by "mat urely and 

meaningfully reflectll. The Court of Appeals has spoken on 

the issue, however . The case of People v. Juarez, 258 Cal. 

App. 2d 349 (1968) indicates that the word maturity should 

not be interpreted in a psychiatric sense. Justice Pierce 

in writing a unanimous opinion says, IInor is emotional 

immaturity the equivalent of immaturity of judgment • 

••• Our surmise is that a very lar ge portion of the adult 

population of the world suffers emot i onal immaturity in 

some respects, in some degree; and that practically all who 

commit murder and other serious cr imes of violence would 

have to be classified as persons, even though they be un­

psychotic, are Ilevertheless emotionally unstable in a very 

marked degree. The judgments that they make when they decide 

to kill or assault or rape are not necessarily committed with 

a lack of realization of the gravity of their offense." The 

Court goes on further to state that the defendant in the case 

in question was unquestionably immature emotionally and 

markedly so. "The trial court nevertheless reasonably held 

that the defend&~t killed possessing and exercising a maturity 

of judgment and realization of the gravity of his act negating 

an application of the doctrine of diminished capacity." (@ p. 360) 

Prior to the Conley case, Sec-tion 192 of the Penal Code was 
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su;:-;..;,o sed to contain exclusively the permissible met hods of 

reducing a crime which would otherwise be murder to 

manslaughter. Aside from the sp ecial case of homi cide 

resulting from the operation of a motor vehicle, manslaughter 

was said to be of two ki nds , voluntary and involunt ary. 

Voluntary manslaughter occurs upon a sudden quarrel or heat 

of passion. The law, out of a realization of human infirmity, 

is said to excuse the intent to kill in these circumstances. 

Involuntary manslaughter ari s es out of either the commission 

of a misdemeanor or in the commi ssion of a lawful act which 

might produce death with gross negligence [People v. E§nny, 

44 Cal. 2d 861 (1955)J. Mental disease or defect could not 

reduce an intentional killing t o manslaughter prior to the 

Wells case since the heat of pa ss i on r equired by Section 192 

had to be judged by an objective rather t han a subj ective 

test. Unless the circumstance s fac ing the defendant would 

drive a reasonable man into a "heat of passion" , and cause 

him to act rashly, it had no legal effect t hat the defendant 

was himself so driven . A person suffering from a mental 

disease or defect is not reasonable by definit ion, and if 

his infirmity drove h im to kill under ci r cumstances that a 

reasonable man would not be put in a heat of pass i on, his 

crime was murder. 

The case of the People v. Conley modified this rule of law 

by interjecting a new el ement in defi ning malice for the 

purpose of deci ding i ssues of di minished capacity . On 
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page 322 of the opinion it is stated that "an awareness of 

the obligation to act within the general body of laws 

regulating society, however, is included in the statutory 

definition of implied malice ••• and in the definition of 

express malice as the deliberate intention unlawfully to 

take life." 

The court further states "if a defendant is unable to 

COMPREHEND his duty to govern his actions in accord with the 

duty imposed by law he does not act with malice a f orethought." 

The latter quotation bears a striking resemblance to the 

second part of the definition of insanity in the Model Penal 

Code published by the American Law Insti t ut e . In that code 

a person is insane if he lacks the substanti al capacity to 

CONFORM his conduct to the requirements of law. 

The distinction between the two tests is easily seen if the 

rules are closely examined. The rule of the Conley case in 

setting forth this reqUirement of malice is a cognitive 

test, that is, it relates to the defendant's capacity to 

understand a duty. It has no reference to his capacity to 

control his conduct. The ALI rule, however, seems to be an 

expanded version of the irresistible impulse test. Therefore, 

the Model Penal Code sets forth a conative test, that is one 

which relates to a defendant's capacity to will his actions. 

That a conative test is not meant by Conley is expressly 

set out in the case of People v. Morse, 70 Cal. 2d 711 at 
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pP. 735 and 736 . The court says ••• "defendant's personality 

disorder and t he effects of h i s envi r onment rendered him 

di s inclined to or incapable of conforming his conduct 

accordingly. Such a state of mind cannot amount to absence 

of malice aforethought as we have defined that term in 

Conley. (Emphasis ours) Though def endant's conduct may in 

f act ha ve been in some sense p s y chologi cally predictabl e , 

under the pres ent law of t h e State of California this fact does 

not itself af f ect his criminal l i ability. fI 

It is no t clear, however, whether a mental disease that inter­

f eres with the defendant's capacity to control his conduct 

would serve to negate premeditation and deliberation. It is 

arguable that a person who cannot control his conduct also 

cannot meaniI~fully and maturely reflect on the consequences 

of his a ct. However, a kleptomaniac who is driven by a 

severe neurotic urge to steal, fo r wha tever gratification it 

may bri ng him, may be able t o reflect fully on the 

consequences without being abl e to control himself. A 

s imila r s itua t i on might occur wi th respect to a person who 

commits a murder, although a specif ic disease whose prime 

outward manif estation is a compul s i on to kill 1s unknown . 

I t woul d a l l depend, of course, on whether a person can be 

mat ure with rega r d to reflect i ng on his actions when he has 

l os t t he capacit y to contr ol them, and whether such r e flection 

would in any sense be meani ngful. If t he defendant' s lack of 
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volitional control is due to a mental disease characterized 

by delusions it would be extremely unlikely that it could 

reasonably be said that he could meaningfully reflect [for 

possib~ inferences to the contrary, see Peop le v. Cantrell, 

8 Cal.3d 6 72 at pp. 68 5, 686 (1973)J. 

IV . FELO:NY"-MURDEE 

In cases of felony-murder, the defendant need neither have 

the capacity to premeditate and deliberate nor to form that 

state of mind known as malice aforethought. I t suffices 

that the defendant have the capacity to harbor the specific 

intent to commit the felony which forms the bas is for the 

applica-tion of the felony-murder rul e [ P e ople v . Ford, 65 

Cal.2d 41 (1966) at p. 54J [Peopl e v . I relan d, 70 Cal.2d 

522 (1969) at p. 538 J A large number of cases dec ided by the 

California Supreme Court a ssume that the f i rst d e g ree felony ­

murder rule set out in Section 189 of the Penal Code3 is an 

exception to the general rule that premeditation and 

deliberation is required for a finding of first degree murder. 

According to this theory, the specific intent to commit the 

felony posits the element of malice aforethought and operates, 

by statutory classification, so as to raise the murder to 

first degree. [People v. Ireland (Supra. @ p. 538 ) J 

3 §189. Murder; degrees 

All murder which is per~etrated by means of a bomb, poison, 

lying in wait, torture, or by any other kind of wilful, deliberate, 

and premeditated killing, or which is committed in the pe~etration 


of, or attempt to pe~etrate, arson, rape , robbery, burglary, 

mayhem, or any act punisha ble under Section 288, is murder of 

the first degree; all other kinds of murders are of the 

second degree. 
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The requirement that the defendant have the specific intent to 

commit the underlying felony applies even to those enumerated 

felonies which are usually considered to be general intent 

crimes. Depending on one's definition of the distinction 

betweec general and specific intent crimes, arson, mayhem 

and rape could be construed as general intent crimes in 

California. Their exact characterization depends on what view 

of the definition of specific intent crimes one adopts. Under 

Perkins' definition, a crime is said to require a specific 

intent when some mental state is necessary other than the intent 

to commit the act prohibited. [Criminal Law by R. M. Perkins, 

FOlU"1dation Press, (1969) @ p. 762J Under this test all the 

aforementioned crimes would be general intent crimes. Despite 

this analysis, whether they would be treated as such with 

respect to the diminished capacity defense is not clear in this 

state. 

In the crime of mayhem it appears that even the intent to 

commit the prohibited acts is not necessary. [People v. Sears, 

62 Cal. 2d 737 (1965) @ p. 744.J This leads to the paradoxical 

situation that a state of mind which suffices for a conviction 

of the underlying felony when the victim survives, does net 

bring the felony-murder rule into operation if the victim 

succumbs to his injuries. The same could be said with respect 

to rape. Arson, however, is in quite a different category. 

Even though analysis would classify it as a general intent crime 

with respect to felony-murder, the distinction is of little 
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consequence. The term wilfully and maliciously appearing i n 

Section 447a has been interpreted to mean merely tha t the 

fire1llust be set intentionally. [People v. Nichols, 3 Cal. 3d 

150 @ p. 164 (1970)J Thus a wilful disregard for consequences 

would suffice for neither a conviction of arson nor of first 

degree murder under the felony-murder rule. Repeatedly , the 

cases have stated that a wanton disregard for consequences is 

not tantamount to a specific intent. [People v. Nichols, supra 

pp. 164, 165J Of course, wanton disregard for human life is a 

state of mind that amounts to implied malice and the defendant 

could always be convicted of second degree murder u..nl esi:3 

premeditation is independently shown. With respect to the 

applicability of the diminished capacity defense to an arson 

not resulting in death, the Court of Appeal has spok en. In 

People v . Nance, 25 Cal.App. 3d 925 (1972) the fj_rst district 

held that for purposes of diminished capacity, arson s h ould 

be treated as a crime requiring only a general mens rea. 

The distinction between general intent and specific intent 

crimes often depends on the purpose for which the court 

wishes to make the differentiation. [People v. Hood, 1 Cal. 

3d 444 (1966) at p. 458; People v. Rocha, 3 Cal.3d 893 at 

p. 897 (1971)J. Nevertheless with regard to the felony-murder 

rule it is clear that the defendant, to be convicted tmder that 

rule, must harbor the intent to commit the particular crime 

which is enumerated in Section 189 of the Penal Code or some 

other felony which is inherently dangerous to human life. 

In the case of People v. Sears. 
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(supra) the Supreme Court stated that a killing resulting 

from an indiscriminate attack which incidently causes 

those s pecies of harm enumerated in t he statute on mayhem 

(Pena l Code Section 203 ) would not be f i r st degree murder 

by the operation of the felony-murder rule. There must be 

an actual intent to commit mayhem even though mayhem is a 

general intent crime. The intent to commit the underlying 

felony, however, is not as s ophist i cat ed a mental state as 

that required for premeditation and deliberation, or even 

mali ce aforethought. There need be no mature and meaningful 

reflection, nor capacity to comprehend the duty to conform 

one' s conduct to legal requisites. 

The previously stated rule th~in a felony-murder case 

there need not be a capacity to form malice aforethought 

mus t be qualified by the holdings in recent Supreme Court 

cases limi ting the felony-murder rule's usually automatic 

operation. Under the case People v. Washington, 62 Cal. 2d 

777 (1965) a killing of a co-conspirator by the victim of 
'. 

a robbery is not first degree murder attributable to a 

surviving robber. The effect of this rule was clarified, 

however, in the cases of People v. Gilbert, 63 Cal. 2d 

690 (1965) and Taylor v. Superior Court , 3 Cal. 3d 578 (1970). 

These two cases set f orth the propositi on , when read 

together , that if one robber causes death, directly or 

indirectly , by an act that goes beyond those normally done 
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in committing a robbery and that act amounts to malice 

aforethought, then the felony-murder doctrine of Section 

189 would operate to raise t he murder to flrst degree. 

In the Gilber t case the act was initiating a gun battle 

and in the Taylor case t he robbers acted so as to give 

innocent persons a reasonabl e appr ehension that their lives 

were threatened. The effect of these two cases is to 

require some act on the part of the conspirators which in 

itself amounts to malice aforethought. Thus it is as if 

there were two felony-murder rules in t he State of 

California, each rule relating to a separate mental element 

of mur der. One would be the common law f el ony-murder 

rule which implies malice aforethought f r om the commission 

of any inherentl y danger ous felony. [Peopl e Vo ?hillips, 

64 Ca l . 2d 574 (1966).J The other would be the first 

degree felony-murde r rule contained in Penal Code Section 

189 which applies to the enumerated felonies, and whose 

operation supplies both malice and premeditation. 

The first degree felony-murder rule would only be 

applicable so as to supply the element of malice afore­

thought in those cases where a non-accomplice is killed. 

If an accomplice is killed there is no murder under the 

doctrines of Gilbert and Taylor unless there is some act by 

an accomplice which amounts to malice aforethought. An act 

amounting to malice aforethought can be either the 

initiation of a gun battle by a felon or some other type of 
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act whi ch i s inherently dangerous to human life which goes 

beyond those acts that are neces sar ily committed in the 

course of the particular felony enumerated . It can readily 

be seen, t hen, that even in those cases that potentially 

apply the fe lony- murder rule it may be necessary for the 

defendant to have the capacity t o appreciate his duty to 

conIorm his conduct to the requirements of law. 

v . MAl'J"SLAUGHTER 

The case of People v. Conley (supr a. ) stands additionally 

for the proposition that a person who kill s intentionally 

can be f ound guilty of voluntary manslaughter even if the 

killi ng di d not arise out of a sudden quarrel or heat of 

pass i on as set f orth i n Pena l Code Sect i on 192 subdivision 1" 

In s tri ctly applying Section 22 of the Penal Code the court 

stat ed t ha t i f the defendant by voluntary intoxication 

renders himself incapable of appreciating his duty to form 

hi s conduct to the requisite s of l aw he Cruh~ot be fOUIld 

guilty of a cri me of a higher degree than voltmtary 

manslaughter. I t r emained for the Mosher case, 1 Calo 3d 

379 (1969) to clarify how this result was achieved. After 

numerous r ef erences to a concept previous l y designated as 

non-statut ory VOl untary manslaughter t he court stated that 

the statutory grounds f or r educing an intentional killing to 

voluntary manslaughter were not exclUs ive. Anything that 

effectively interferes wi th the defendant's capacity to form 

malice afor ethought as aefi neu in t:ne Conley case would 

40 




result in such a reduction. This is necessary to give effect 

to the statutory definition of murder which sets forth malice 

aforethought as an element thereof. It is also presently 

undisputed under California law that a person who is rendered 

unconscious by voluntary intoxication would be guilty of 

invollmtary manslaughter under the Conley case. Although 

Penal Code Section 26, subdivision 54 totally exempts an 

unconscious person from any criminal liability, this section 

is governed by Section 22 (supra.), with the result that if 

unconsciousness results from voluntary intoxication the 

defendant is not completely acquitted. If voluntary intoxication 

is the cause of the unconsciousness the defendant can therefore 

be found guilty of some lesser crime requiring only a general intent. 

VI. QUANTUM OF EVIDENCE 

After the defense of diminished capacity is raised by 

competent and SUbstantial evidence, it is particularly 

important that the prosecutor present, on rebuttal, ~ 

psychiatric evidence on the issue of whether or not the 

defendant could meaningfully and maturely reflect and whether 

he could appreciate his duty to conform his conduct to the 

requirements of law. In the second of the Ford cases 

4 §26. [Who are capable of commiting crimes.] All persons 
are capable of committing crimes except those belonging to 
the following classes: 

•••••• Five. Persons who committed the act charged without 
being conscious thereof. 
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[65 Cal. 2d 41 (1966)] a conviction of first degree murder 

was reduced to second degree murder because of the 

uncontradicted testimony of three psychiatrists who 

testified that the defendant could not premeditate and 

deliberated A similar result was had in PeoRle v. Ba§setl:" 

69 Cal. 2d 122 (1968) lJrhere four psychiatristg testified 

that the defendant could not premeditate and two t;estified 

that he could do so. The two who appeared for the People 

addressed themselves expressly to the question as to whether 

or not he could maturely and meaningfully reflect and 

repl i ed in the affirmative. The People's psychiatrists 

had not actually examined the defendant since he refused 

to speak to them afte r being advis e d of his constitutional 

r ights. The court i n modifying the verdj.ct to second degree 

stated t hat since observation of the patient so as to see 

the nuances of his behavior is a crucial part of psychiatri.c 

examination, their opinions based on viewing the naked record 

would not be substantial evidence to rebut the four 

psychiatrists who testified to lacl( of capacity. The 

reasoning of these two cases is similar to that tn the Wolff 

case [61 Cal . 2d 795 (1964)J. 

The Wol f f case points out what prac tical effect the 

differences in the standards between the defense of diminished 

capacity and that of insanity can produce e Despite the 

fact t hat all four psychiatrists testified that the defendant 

was i n s ane as well as incapable of premeditation, the result 

was affirmed on appeal a E to insanity and the crime was 
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reduced to second degree murder on the issue of diminished 

capacity_ This seemingly contradictory result came about 

because of the fact that the defendant has the burden of 

proof to a higher degree of persuasion in the sanity phase. 

In other words it takes less evidence to raise a reasonable 

doubt as to one 1 s mental capacity than it does to prove by 

a preponderance of the evidence that one i.s insane 0 

Two extremely difficult cases to resolve are People v. Goedecke, 

65 Cal. 2d 850 (1967) and People v. Nicolaus, 65 Cal. 2d 866 

(, 96'7 \\.l. )0 In both these cases there was testimony for the 

People that the defendants could premeditate and deliberate. 

In each case t he Supreme Court held that there was not 

sUbstantial evidence to the effect that the defendants could 

premedi tate and came very close to interfering with the trier 

of fact. In the Nicolaus case t he Supreme Court said that 

neither psychiatrist testifying on behalf of the People 

expressed an opinion as to the extent of the defendant's 

ability to meaningfully and maturely reflect upon the gravity 

of his contemplated act. The court stated that indisputedly, 

based on the record, the defendant was not a fully normal 

or mature, mentally well person. This result was reached 

despite the fact that Doctor Rappaport testified for the 

People that the defendant was not mentally ill and that 

Docter Peschau stated that he had the "ability to 

meaningfully reflect on everything he did". 
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These case s point out the necess ity of having the psychiatric 

witnesses f or t h e Peopl e utter certain "magi cal phrases" 

to avoid their opinions being discounted on appeal. 

Apparently, neit her People's psychiatrist t esti f i e d as to 

the "maturityH of the de f endant. In the Goedecke case the 

defendant kil led his f a ther, h i s mother , a brother and a 

siste r . The jury f ound hi~ guilty of t h e first degree murder 

of hi s f at he r and the second degre e murder of the other persons 

ki lled. He was found to be sane at t h e time he killed his 

father and insane at t he t ime he killed t he r est of the family. 

The father was t he f i rst one killed in point of time. Appar­

ently, the jury adopted t he testimony of Doct or Alfred Larson 

who stated that any di ssociative reaction suffered by the 

defendant was a result of killing the father and n ot a cauae 

t hereof. Despit e t his testimony the Supreme Court reduced 

the degree of the crime because the extent of t he defendant's 

unde rstanding , hi s reflection on t he cr ime and its consequences, 

and his realization of i ts evil was mater iall y vague and 

deta .ched. The Court seemed to be particularly impressed 

by the defendant ' s being plummeted into insani ty during the 

course of the killings and stated that this fact i ndicated 

he was never very f a r from such a state to be gin with. 

Of course, the mere utter ance of such phrases would be 

insufficient if not soundly founded in fact and i n reason e 

The California Supr eme Court has shown no hesit ancy in 

evaluating the rea s onableness of a psychiatrist 's conclusions 

and in judging the psychiatric testimony as a whole~ 
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When a ~sychiatrist states that a defendant was capable 

of mature and meaningful reflection at the time of his 

act, the prosecutor should not be satisfied with the 

mere utterance of this naked conclusion. The premises 

relied on by the psychiatrist together with his. reasoning 

in obtaining this result should be thoroughly exposed. 

Thus, the foregoing cases should not be taken as asserting 

the proposition that psychiatric testimony on the part of the 

People is a ~ gua EQ£ of a first degree murder conviction 

when the defense is one of diminished capacity. In the 

case of Peop1~ vo Coogler, 71 Cal. 2d 153 (1969) there 

was one psychiatrist who testified that the defendant was 

suffer ing f rom diminished capacityo His testimony was 

supported by the findings of a neurologist and a clinical 

psychologist. However, these latter two witnesses did not 

express an opinion as to the ultimate issue. In this case, 

however~ the prosecutor wmable to show that the 

psychiatrist did not speak to any of the witnesses in 

the case, did not read the transcript of the preliminary 

hearing and did not read the police reports. He admitted 

that he relied entirely upon the statements of the defendant 

and his wifeG Furthermore, the testimony of the witnesses 

to the crime indicated that the defendant acted rationally 

at all times. The psychiatrist acknowledged that the 

defendant could have killed to avoid detection. The jury 



returned a verdict of first degree murder and r ecommended 

the ~th penalty. The Supreme Cour t af f irmed. The 

appa rent discrepancy between this case and those cases where 

there was psychiatric testimony n the part of the People'G 

witnesses can be explained by the Supreme Court 's statement 

tha t psychiatric testimony must have an adequate basis in fact . 

This results in the court applying the standard of the Bassett 

ca e , relating ~o the substantiality of the evidence, to the 

de f ense as well as to the prosecution. 

VIL REBUTTAL 

A particularly perplexing case in the area of diminished 

capacity is People v. Mosher, (supra.) I n that case, 

t he District Attorney hired a psychiatrist to examine 

the defendant shortly after the commission of the crime. 

On page 399 of the Opinion, the Supreme Court criticized 

the People f or not calling that physician as part of their 

cas e in chief. The court stated that the People had notice 

of t he defendant's diminished capacity defense and therefore 

the doctor 's testimony should have been presented as part of 

the People's case. These statements are dicta since there was 

no objection made at t he trial t o the order of proof which 

was in f act adopted. Supreme Court di cta , of course , is 

enormously persuasive to the lower courts. I n evaluating 

a dec i sion as to whether to put prosecution psychiatrists 

on the stand in the People's case in chief , the Mosher case 

should be distinguished from the ordinary case. In 

the Mosher case the p s y ch i a t r i s t wa s an agent of 
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the District Attorney and was practically a percipient 

witness to the defendant's mental state at the time of the 

crime . The short period of time between the crime and his 

interview would not usual ly allow of an appreciable change 

in mental s tate. The danger in following this dicta 

literally is that in this writer' s opinion the defendant 

should retain the opti on as to whether or not to present 

a defense based on diminished capacity until the People 

have rested their case. This is so he can evaluate the 

evidence which has been presentede It is well known that 

":he def ense of diminished capacity is looked upon by most 

jur ies as one of confession and avoidanceo When there is 

some doubt of the defend~' s guilt, it may be very 

prejudi cial t o his case to put on a psychiatrist who may 

have gotten incrimi natory statements from the defendant 

regarding crimes other than the one in question. It is 

fel t that a limiting instruction by the court under the se 

circumstances would not cure the defect. Such premature 

introduction of psychiatric testimony would seem to 

deprive the defendant of the option to change his mind 

as to whether or not to call such witnesses to the stand 

rold reveal his entire life history which mayor may not 

be beneficial to him. 

VIII. INSTRUCTIONS 

In any presentation on this subject, a word . must be said 

about ins~ructions to the jury. The California Supreme Court 
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has repeatedly reversed cases because the jury was not 

told precisely how diminished capacity could operate to 

reduce a crime to voluntary or involuntary manslaughter. 

It is insufficient merely to instruct that malice afore­

thought is an element of murder and that diminished 

capacity can refute the presence of any specific mental 

state. They must also be told that if the defendant could 

llot harbor malice due to mental disease or intoxication, 

he may still be convicted of voluntary or involuntary 

manslaughter depending on whether he was unconscious or 

merely unable to appreciate his duty to conform his conduct 

to the requirements of law. [People v. Graham, 71 Cal. 2d 303 

(1969)J 

Whether a voluntarily intoxicated defendant need be unconscious 

to be entitled to involuntary manslaughter instructions has 

never been clearly set forth in the cases. Despite 

possible contra-indications in People v. Tidwell, 3 Cal. 

2d 62; 82 (1970), language in People v. Mosher, 1 Cal. 3d 

379 (1969), when read together with the Conley case, allows 

of a theory of involuntary manslaughter without actual 

unconsciousness. The Mosher case states, " ••• If, due to 

diminished capacity the defendant had neither malice nor the 

intent to kill~ the offense would be no greater than 

involuntary manslaughter" (p. 391). Thus if a defendant is 

conscious but cannot form the intent to kill or harbor implied 
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malice due to voluntary intoxication, he would be guilty of 

involuntary manslaughter. This concept would have 

particular applicability in cases of the voluntary taking 

of psychedelic drugs, if this resulted in delusions or 

hallucinations related to the defendan~'s act. 

In the area of unconsciousness, not only is such a state 

not a complete defense, when it is due to voluntary 

intoxication, but paradoxically it is error to instruct a 

jurj that it is. Although this instruction would seem to 

be of benefit to the defendant y in that it allows him a 

defense to which he is not entitled, such effect is illusory. 

Jur.!es do not wi.sh to acquit a person who kills while 

intoxicated. If they are instructed that the effect of 

this de fense is to totall y exonerate a person, th~y would be 

prone to ignore it. This concept was given complete 

judicial effect in the GrahaIq case (supra.) on pages 316 

and 317. 

IX. OTHER CRIMES 

It is often stated that the defense of diminished capacity 

applies only to specific intent crimes. In actual fact 

the doctrine is much broader than that and encompasses 

those crimes in which any specific MENTAL STATE is an 

element, whether it can be characterized as an intent 

or not. Thus, if a crime must be committed with knowledge, 

malice aforethought, premeditation or with any other state 
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of mind tl1an the mere intent to commit the prohibited 

act, the def nee would be pplicable. 

Diminished e pacity can be rai sed to negate t he intent 

to defr aud in forgery, the int ent to f-:rmanently deprive 

in theft, or malice in criminal libel . Ingenious 

defense counsel have sometimes urged that a defendant 

m~st be capable of understanding a duty to conform his 

conduct to the requirements of the laws regulating 

society or he cannot form the specific intent necessary 

for a certain crime. It is reasoned that if such a 

capacity is necessary to the intent to kill in express 

malice, it should also apply to any specific intent. 

1'his theory can easily be refuted by considering the 

e f fe ct of the felony-murder rule on express malice. 

As previously stated, the felony murder rule operates 

so as to make malice easier to find by the tri er of 

fact [People v. Ireland, Supra. J. If as so".listicated 

a state of mind as the Conley case requires iT malice 

is a necessary part of any specific intent, then in an 

intentional killing the felony- murder rule would not 

so operate. It would be just as difficult to prove 

the intent to commit the underlying felony in a felony­

murder case as it would be to prove malice itself. This 

is clearly not the result intended. 
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x. INTENTIONAL REDUCTION OF CAPACITY 


Occasionally t when the defense reli...:s on intoxication by 

alcohol or drugs t o prove diminished capacity, the evidence 

reveals that the defendant drank or took drugs during his 

deliberation on t he crime. Thus, a t the time of commission 

he may be far more intoxicat ed t han he was when he formed 

the necessary speci fic i ntent. His subsequent intoxication, 

even if it amounts to llnconsci ousness is no legal defense 

to the crime if betook t he alcohol or drugs to gain courage 

for his endeavor" This 1s particula rly true if while still 

able to form the specific i ntent he actually embarks upon 

the illegal venture and becomes unconscious during its 

commission [Eeople v. Norwood 39 Cal. App. 2d 503 (1940)J 
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CHAPI'ER IV . 

PRESENT SANITY 

In Chapter II the sanity or insanity which bears directly 

upon criminal responsibility was discussed: legal sanity at 

the time of the commission of the offense under the liberalized 

M'Naughton test. 

California recognizes another meaning or "type" of legal 

sanity, namely, legal sanity or insanity of an accused at the 

time of trial, allocution, or punishment. It is based upon the 

fundamental common law philosophy that one who is presently in­

sane cannot be convicted or punished for a crime. To convict 

or punish one who is not mentally present is analogous to the 

trial of an accused in absentia, which violates the basic prin­

ciples of Anglo-Saxon jurisprudence. As stated by the court in 

Saunders v. Allen (1939) 100 F. 2d 717: 

"The trial and conviction of a person 

mentally and physically incapable of mak­

ing a defense violates certain immutable 

principles of justice which inhere in the 

very idea of free government." 

The conviction of an accused while he is legally incompe­

tent violates the due process clause of the Fourteenth Amend­

ment. (Pate v. Robinson (1966) 383 U.S. 375.) To try, pass 
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judgment, or punish an individual while presently insane is jur­

isdictional error in the sense that the trial court has no power 

to do so. (People v. Laudermilk (1967) 67 C 2d 272 at 282.) 

Present sanity, then, has no direct bearing on the de­

fendant's criminal responsibility for the act charged. Rather 

than being concerned with the defendant's mental state at the 

time he committed a prior act, it is concerned with whether the 

defendant is sufficiently "sane" or "mentally present" to under­

stand the nature of the proceedings, his status in reference to 

the proceedings, and the ability to aid in his defense. 

I. statutory and Case Law in California 

A. Penal Code Section 1367 states: 

"A person cannot be tried, adjudged to 

punishment, or punished for a public of­

fense, while he is insane." 

In People v. Merkouris (1963) 52 C 2d 672, the test for 

"present sanity" under 1367 of the Penal Code is stated: 

"Whether the defendant understands the 

nature and purpose of the proceedings and 

whether he has the ability to assist his 

attorney in his defense." 

The present standard criminal jury instruction (CALJIC) 

No. 4.10 sets forth the test for present sanity as follows: 

"If a person charged with a crime is 

capable of understanding the nature and 
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purpose of the proceedings against him; if he 

comprehends his own status and condition in 

reference to such proceedings, and is able to 

assist his attorney••• , he is to be deemed 

sane for [this] purpose ••• , although on some 

subjects his mind may be deranged or un­

sound." 

There is nothing necessarily inconsistent from a psychi­

atric or legal point of view with a finding that the defendant 

is presently sane under 1367 et seq. of the Penal Code, but le­

gally insane at the time he committed the act charged (and 

vice-versa). The tests or criteria for the two "types" of san­

ity are different and distinct. 

It should be noted that one is presently sane if he has 

the ability to aid in his defense. The fact that a defendant 

refuses to cooperate with defense counsel for some reason, such 

as dislike or obstinanoe is immaterial so long as he possesses 

the ability. 

B. Penal Code Section 1368 states: 

"If at any time during the pendency of 

the action and prior to judgment a doubt 

arises as to the sanity of the defendant, 

the court must order the question as to 

his sanity to be determined by a trial by 

the court without a jury or with a jury if 
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a jury is demanded. From the time of such 

order, all proceedings in the criminal 

prosecution shall be suspended•.• ". 

The "doubt" referred to in Section 1368 is doubt in the 

mind of the trial judge rather than in the mind of counsel for 

defendant or any third person. (People v. Merkouris (1963) 52 

C 2d 672 at 678.) The judge may base his doubt upon the con­

duct of the defendant or upon information provided to him by 

counselor a third person. However, if the defense presents 

"substantial evidence" of present insanity, he is entitled to a 

hearing as a matter of right under the due process requirements. 

(Pate v. Robinson, supra.) 

In People v. Pennington (1967) 66 C 2d 508, the court 

states: 

"An accused has a constitutional right 

to a hearing on present sanity if he comes 

forward with substantial evidence that he 

is incapable, because of mental illness, 

of understanding the nature of the proceed­

ings against him or of assisting in his de­

fense. Once such substantial evidence ap­

pears, a doubt as to the sanity of the ac­

cused exists, no matter how persuasive 

other evidence - i.e., prosecution witness­

es or the court's own observations - may be 

to the contrary." 
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When the evidence casting doubt on an accused's present sanity 

is less than substantial, the rule in People v. Merkouris, supra, 

controls, namely, that the matter of declaring a doubt is in the 

sole discretion of the trial judge. 

Courts have declared "substantial evidence" to be something 

more than the verbal opinion of defense counsel. In People v. 

Laudermilk, 67 C 2d 272 at 285, the court states: 

" •.• under the substantial evidence test 

of Pate and Pennington more is required to 

raise a doubt [as a matter of law] than 

mere bizarre actions or bizarre statements 

or statements of defense counsel that de­

fendant is incapable of cooperating in his 

defense or psychiatric testimony that de­

fendant is immature, dangerous, psychotic, 

or homicidal or such diagnosis with little 

reference to defendant's ability to assist 

in his own defense." 

If counsel for defendant represents to the court that he 

believes that his client is presently insane, under 1367 et 

seq., the judge should order a psychiatric examination of the 

defendant under Section 730 and 1017 of the Evidence Code (see 

Chapter II, page 20.) The judge should not, however, declare 

a doubt at this point. If the "1017 report" comes back with a 

psychiatric opinion that the defendant is presently insane, the 
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j udge then must declare a doubt, suspend criminal proceedings, 

advise the defendant of the pending sanity hearing under Section 

1369 of the Penal Code, and appoint ~ psychiatrists under 730 

of the Evidence Code to examine the defendant and file written 

reports. 

Since in many cases there may already have been one ini­

tial psychiatric examination under '1017, the defense and prose­

cution may decide to stipulate to that report and opinion, 

neceSSitating the appointment of only one additional alienist 

instead of two. 

The order and procedure to be followed at the "present san­

ity" or "1368" hearing is set forth by statute in Section 1369 

of the Penal Code as follows: 

"The trial of the question of insanity must 

proceed in the following order: 

1. The counsel for the defend~~t must open the 

case and offer evidence in support of the alle­

gation of insanity; 

2. The counsel for the people may then open 

their case and offer evidence in support there­

of; 

3. The parties may then respectively offer re­

butting testimony only, unless the court, for 

good reason in furtherance of justice, permit 

them to offer evidence upon their original 

cause; 
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4. When the evidence is concluded, unless the 

case is submitted to the jury on either or both 

sides without argument, the counsel for the 

people must commence, and the defendant or his 

counsel may conclude the argument to the jury; 

5. If the indictment be for an offense punish­

able with death, two counsel on each side may 

argue the cause to the jury, in which case they 

must do so alternately. In other cases the ar­

gument may be restricted to one counsel on each 

side; 

6. The court must then charge the jury, stat ­

ing to them all matters of law necessary for 

their information in giving their verdict." 

[See CALJIC No. 4.10.J 

The defense is only entitled to a jury trial under 1368 

and 1369 if one is demanded. The court in People v. Hill (1967) 

67 C 2d 105 states the law that applies: 

" ••• a 1368 hearing is not within the scope 

of Article I, Section 7, of the California 

Constitution, precluding a waiver "in criminal 

cases" unless the defendant and his attorney 

concur. A 1368 hearing is a special proceed­

ing. The only right to a jury trial in a 

special proceeding collateral to .the criminal 
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trial is tbat provided by statute. Section 

1368 .imposes no duty on the judge to advise 

the def endant of a \jury trial," 

If a jury tri al is demanded, a 9 to :; verdict will resolve 

the issue. Since t he special proceeding under 1368 and 1369 is 

in the nature of a civi.1 proceeding the defense is only put to 

proof by a preponderance of the evidence. 

People v. Hill, supra, further states that the accused be 

afforded "all of the elements of due process" at a 1368 hearing. 

This requirement is met by providing an indigent defendant with 

counsel, two psychiatric examinations, the processes of the 

court, and the opportunity to present evidence. Should the pros­

ecutor and defense cOlh~sel wish to stipulate to the psychiatric 

reports a~d opinions, it is suggested that a personal waiver of 

confrontation be elic.ited from the defendant himself. (People 

v. Townsend (1972) 20 CA 3d 919.) However, a "waiver" from a 

defendant who is presently insane is susceptible to attack on 

appeal; therefore, it is better practice to elicit in-court tes­

timony in such cases. 

If the court declares a doubt during a jury trial, the 

judge, at his dis cretion, may discharge the jury, or retain it 

until the defendant's present sanity has been resolved. In 

either case, the criminal proceedings remain suspended until the 

issue of present sanity is resolved. 

The Superior Court (Department 95 in Los Angeles County) 

handles all 1368-1369 hearings from Justice and Muni cipal Courts. 

59 




I I. Commitment and Return 

The procedure for handling an individual who is found to 

be presently insane is set f orth in Penal Code Sections 1370, 

1371, and 1372 . 

If the accused is f ound pr e sently sane, the trial must pro­

ceed or judgment pronounced. If he is found presently insane, 

he is committed to a state hospital for the criminally insane 

(Atascadero). The criminal proceedings remain suspended until 

such a time as he becomes able to understand the nature of the 

proceedings against him and ass ist in his defense. If and when 

the s t ate hospital determines that the patient is sufficiently 

s ane to meet t he test f or present sanity, the patient is return­

ed t o the Superior Court wit h the hospital's certification of 

his pre sent sanit y . Upon return, criminal proceedings are re­

sumed. In many cases t he judge may wish to hold a new 1368 or 

sani ty hearing upon ret urn. Such is good practice when the de­

fendant i s exhibiting bizarre behavior or if regression between 

the time of r elease and his court appearance is suspected. 

III. The Mentally Retarded 

Until recentl y t he mentally retarded have been given no 

special or uni que consideration by the law in the area of pres­

ent sanity or criminal r esponsibility. The terms "idiot" and 

"lunatic " as used in the Penal Code are ill-defined, and carry 

archaic and medi eval connotations. 

Howeve r , the Legislature in 1971 enacted Assembly Bill No. 
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2647 which adds Section 1370.1 to the Penal Code. The new leg-· 

islation expresses the intent of the legislature to treat those 

who are "presently insane", because of mental retardation, dif­

ferently from those who are "presently insane" because of menta l 

disease. The new section provides that, (1) pending determina­

tion of the degree of mental retardation the accused is not to 

be placed in a' jail and, (2) if the accused is mentally retardecl 

he is not to be sent to the state hospital for the criminally 

insane but is to be processed under 6500, et seq. of the Welfare 

and Institutions Code and placed in a state hospital for the 

mentally retarded. 

Section 1370.1 provides in part: 

"Notwithstanding the provisions of Section 

1370, if the court has reason to believe that 

the defendant's inability to understand the 

nature and purpose of the criminal proceedings 

taken against him so as to be able to conduct, 

or assist in, his own defense in a rational 

manner is a result of mental retardation, the 

trial or judgment shall be suspended, and the 

court shall order the regional center for the 

mentally retarded, which serves the counties 

in which the court is situated, and which is 

established under the Lanterman Mental Retard­

ation Services Act of 1969, Division 25 (com­

mencing with Section 38000) of the Health and 
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Safety Code, to examine the defendant and with­

in 90 days report to the court the results of 

the examinat i on and its recommendation for the 

care and t r eatment of the defendant. The court 

may make such orders as may be necessary to 

provide for the examination of such person by 

the regional center and for the safekeeping, 

necessary medical treatment, care or restraint 

of the defendant pending further orders of the 

court following receipt of the regional center's 

report, in t he county hos pi tal, his own home, in 

a state hospital , or in such other place, ex­

cluding a jail, a s wil l afford access to person­

nel of the regional center f or the purpose of 

examination and suitable provisions for the 

safety and comfo rt of the defendant." 

Section 6500 of t he Welfare and Institutions Code defines 

mentally retarded persons as: 

"Those persons, not psychotic, who are so 

mentally retarded from infancy or before reach­

ing maturity that they are incapable of manag­

ing themselves and their affairs independently, 

with ordinary prudence, or of being taught to 

do so, and who require supervision, control, 

and care, for their own welfare, or for the 
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welfare of others, or for the welfare of the 

comlmmity. " 

IV. Competency While Under Medication 

Since World War II the field of pharmacology has taken tre­

mendous strides. Doctors have access to a great array of tran­

quilizers, sedatives and anti-psychotic drugs (psychotropic 

agents). These drugs have the propensity to alter subjective 

thought processes as well as modify behavior. In the field of 

psychiatry, maintenance doses of some of these drugs permit an 

individual to cope with reality within society where otherwise 

he would be an institutional psychotic. To use the psychiatric 

profession's jargon, the individual's overt psychotic symptoms 

are being held in remission through the use of psychotropic medi­

cation. 

The legal issue involved is whether the accused is mental­

ly competent to stand trial while he is receiving a maintenance 

dosage of that very medication which is producing remission of 

his symptoms that cause him to be mentally incompetent to stand 

trial. 

There is a danger that the compelled medication may alter 

the defendant's demeanor in court causing him to appear relaxed 

and casual while testifying. The jury may, under such circum­

stances, interpret this adversely to the defendant by deciding 

that the defendant shows a callous disregard for his crime. In 

such cases, the defense may be prejudiced by the prescribed med­

ication. 
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In ~eople v. Rogers (1957) 150 CA 2d 403, the defendant, 

an experienced diabetic, took large doeses of insulin on the 

fourth day of the trial and wilfully abstained from eating break­

fast, thus inducing insulin shock. The court determined that the 

defendant, by his own action, induced the mental state whereby he 

could not assist at the time of trial and this amounted to a 

waiver of the right to be mentally present. By adhering to the 

same logic, a patient-defendant may be place(l in the position of 

choosing between receiving medication, which might produce re­

mission of the symptoms, causing him to be held mentally compe­

tent to stand trial, or facing the risk of waiving his right to 

be mentally present at the time of trial. 
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CHAPTER V 


JUDICIAL COM}\lITJVIENT OF THE 


MENTALLY ILL 


Another significant area in which the criminal law and 
? 

psychiatry meet is the judicial processes involved in com­

mitting those individuals that have severe mental illnesses. 

The criminal law encounters this problem in two situations, 

both of which directly involve the District Attorney's Office: 

1. 	 The mentally ill criminal offender who has 

been found not guilty by reason of insanity. 

2. 	 The mentally ill person who has not been 

processed through the criminal system but, 

because of the severity of his mental di ­

sease, poses an obvious threat to the health 

and safety of himself and/or others. 

This chapter deals with the two situations separately 

since the latter problem involves the complexities involved in 

the recently enacted Lanterman-Petris-Short Act (Sections 5000­

5401 of the California Welfare a~d Institutions Code). 

I. Post Adjudication Insanity: 

Chapter II discussed the law and procedure involved 

in processing the criminal offender through the bifurcated 
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trial resulting from a plea of not guilty and not guilty by reason 

of insanity. If the defendant is found guilty and also legally 

sane he is, of course, subject to probation and/or sentence. How­

ever, if he is found or pleads not guilty by reason of insanity 

the defendant is no longer subject to criminal sanctions since he 

stands acquitted. Upon a finding of not guilty by reason of in­

sanity California Penal Code Section 1026 provides that: 

"Unless it shall appear to the court 

that the defendant has fully recovered 

his sanity" [the court J shall direct 

that the defendant be confined in the 

state hospital for the criminally insane 

If, however, it shall appear to 

the court that the defendant has fully 

recovered his sanitX, such defendant 

shall be remanded to the custody .of t~e 

sheriff until his sanity shall hav 8 bP "o ; l 

finally determined in the 

scribed by law." 

Section 1026 gives no guidelines for the court +0 apply in 

determining what is meant by a defendant having "fully recove ed 

Qfrom his insanity" As discussed in the prior two chai-<.<.:.r:::. C:::ll,­

ifornia courts have applied separate and distinct test .., :L.1< deter­

mining "sanity" as it bears on criminal responsibility (libe ral­

ized M'Naughton test), and "sanity" as it rel.ates to the ability 

of an accused to stand trial. In People v. Mallory (1967) 254 
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CA 2d 151, the court rejected the MINaughton "right and wrong" 

test as being the one appropriate wh.::n ·:"h.e quest ::.on of restora­

tion to sanity is an issue under 1026 0;(' 1026 :a) of the Penal 

Code. The court stated that one c ·· L ;J.L .!. ~,: ; e : 0 a state instit u ­

tion under the provisions of Section 1 .; 26 i s held for the pri~· 

mary purpose of protection of the public i n the course of admin­

istration of laws prohibiting crime (cf. People v. Mallory, 

supra, at page 156.) 

In In re Jones (1968) 260 CA 2d 906, the court set forth 

a "third test" for sanity when dealing with mental restoration 

or recovery of the mentally ill criminal offender under 1026 and 

1026(a) of the Penal Code. Jones, supra, held that the appro­

priate test is whether the individual has improved to such an 

extent that he is no longer a menace to the health and safety of 

others. 

If it should appe a r to the court, after a finding of not 

guilty by reason of insanity, that the defendant has i\llly re­

covered his s anity, the statute provides that he ~' . 8 to be re-, 

manded W1til his sanity shall have been final l ... (Le ter-mined i:in 

a manner prescribed by l aw." Here again, the ,s t a tut e does not 

define what is the prescribed manner of law. There are basical­

ly three ways the court may properly proceed: 

1. 	 In many cases the court will have initially 

requested the psychiatrists appointed under 

1027 of the Penal Code to render an opinion 
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as to whether the defendant is presently a 

danger and menace t o the health and safety 

of others alon g with t heir opinions of his 

mental state at the commis sion of the of­

fense. If such a r eport exists the court 

may rely on it in making a finding on res­

toration of s anity . This finding may be 

made 	 immediately following the verdict of 

not guilty by reason of insanity. 

2. 	 If no opinion exists in the form of a pre­

existing psychiatric report, the court may 

make its finding on restoration to sanity 

if psychiatric test i mony has been elicited 

during the sani ty trial to support the 

view that the defendant is improved to the 

extent that he i s not p r esently a danger 

and menace to the health and safety of 

others. 

If it does not appear to the court that the defendant has 

fully recovered his sanity following a verdict of not guilty by 

reason of insanity, the defendant is committed to the state hos­

pital for the criminally insane (Atascadera). This commitment 

brings the provisions of Section 1026(a) into play. Inst itu­

tional commitment for 90 days under Section 1026(a) has been 

held to be reasonable, meeting the requirements of due process 

and equal protection. In re Franklin (1972) 7 C 3d 126. The 



petitioner in the Franklin case argued that he was entitled to 

a judicial determination regarding his present sanity or res­

toration to sanity immediately after the sanity phase. The 

court in Franklin reasoned that a 90-day observation period as 

provided by the statute was reasonable particularly in light 

of the psychiatric necessity for observation before making a 

valid diagnosis. After 90 days the superintendent of the hos­

pital or the patient himself may make application to the Su­

perior Court for release alleging that the patient't:s sanity 

has been restored. If a defendant, having been sent to the 

state hospital under Section 1026, is returned to the Superior 

Court under Section 1026(a) of the code, the Superior Court 

holds a hearing (111026(a) hearing") to determine whether the 

applicant is restored to sanity. The test set down in In re 

Jones, supra, namely, whether the individual has improved to 

such an extent that he is no longer a menace to the health and 

safety of others, is the appropriate criterion in a 1026(a) 

hearing. The petitioner, at a 1026(a) hearing, is constitu­

tionally entitled to a jury trial upon the question of his re­

lease; he has the burden of proof by a preponderance of the evi­

dence upon his restoration to sanity; he is given the advantage 

of a 3/4ths verdict so that he may obtain release upon estab­

lishing to the satisfaction of at least 3/4ths of the jurors 

that he no longer constitutes a danger to the health and safety 

of himself or others. In re Franklin, supra. 
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As can be seen, Sections 1026 and 1026(a) envision an 

outright release once an individual has been found "restored 

to sanity". This pres ent s a potential d.anger to society since 

the "cured" individual may regress to psychotic behavior once 

released. An individual may manifest no psychotic symptoms 

after being committed to a psychiatric hospital and appear 

cured; however, this lack of psy chottc behavior may simply be 

due to the str~ctured environment of the institution and/or 

anti-psychotic medtcation. The legislature had this 

problem in mind when they enacted Section 7375 of the Welfare and 

Institutions Code. Section 7375 provides for release on parole 

from the state hospital once t he patient appears to have improved 

to the extent that h e is no l onger a danger to himself or others. 

Since remission in psychotic behavior can now be rapidly achieved 

in many cases du e to the effectiveness of a~ti-psychotic medica­

tion, the prosecution should generally take the position that 

society would best be protected by a Section 7375 "parole release" 

rather than ffil outright release, thus assuring psychiatric follow­

up and retention of jurisdiction over the patient. 

II. Lanterman-Petri s-Short Procedures: 

The Lanterman-Petris-Short Act (hereinafter referred 

to as the "LPS" Act) provides for the processing of those persons 

that are mentally ill to such an extent that they pose a danger 

to themselves or society but have not committed a criminal of­

fense. Since there is no underlying criminal offense, the state 
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is flIDctioning in the role of parens patr i ae. The LPS Act at ­

tempted to set forth procedures to protect the suicidal and 

gravely disabled from injuring himself or ot hers while according 

him due process. The Act, which became eff ect i ve July 1 , 1969, 

terminated the indeterminate involuntary j udicial commitment of 

the mental ly disordered and provides f or the i nvolunt ary deten­

t i on and treatment of the mentally disordered by way of medi cal 

certifications for periods of 72 hours , 14 day s , 90 days , and 

f or conservatorship when appropriate. Ther e i s vested i n t he 

al.l eged mentally disordered a right to judici al review shoul d he 

be certified beyond the initial 72-hour period. 

Section 5007 of the LPS Act states t hat the provisions of 

the Act do not apply retroactively to t e rmi nate court commit­

ments of the mentally ill persons processed under pr e-existing 

l aw . However, in In re Gonzales (1972) 6 C 3d 346, t he Cali ­

f orni a Supreme Court held that a person committed under the f orm­

er provisi ons of the Welfare and Inst i tutions Code should neither 

be automati cally released under the n ew LPS Act nor be deprived 

of the medication he needs to control his violence; but should, 

instead, be ac corded the benefits of a conservatorship proceed­

ings under the Act. (W&I Code, Sections 5350 et seq . ) 

The Di strict Attorney's Office be comes involved in certi ­

fications and commitments under the LPS Act as a result of the 

provisions f or judicial review. The Di s trict Attorney represents 

the interest of the state when a patient or his representative 

challenges the certification procedur e . 
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The statutory procedures for certification are set forth 

in the Welfare and Institutions Code beginning with Section 5000 

through Section 5400. The following outline sets forth the more 

important procedures regarding certification and commitment: 

A. 	 Any peace office r , membe r of an attending 

staff of an evaluation facility designated 

by the COWlty, or othe r professional per­

son, designated by the county, may with 

reasonable caus e, take a person who is a 

dmlger to himse l f or others , or gravely 

disabled, to a fac i lit y for 72 hours of 

evaluation and treatment. (Section 5150, 

W&I Code.) 

1. 	 The term "gravely disabled" means 

that an individual cannot provide 

for his basi c p e rsonal needs of 

food, clothing, and shelter be­

cause of ment al di s order. 

2. 	 "Designated facility" means those 

facilities which have been set up 

by the local county health de­

partment as regional mental health 

centers Wlder the Short-Doyle Act. 

B. 	 The facility may detain the person for a period 

not to exceed 72 hours excluding Saturday, SWl­
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day and holiday s . (Section 5151, W&I Code). 

The individual must be released after 72 hours 

unless re c e r t ified. 

C. 	 If a person detained for the 72-hour evaluation 

period is mentally disordered and will not ac­

cept vol~~tary treatment, he may be certified 

for not more than 14 days of involuntary inten­

sive treatment . (Se ction 5250, W&I Code). He 

may only be c ertified f or t hi s additional 14 

days i f as a result of mental disorder, he pre­

sents a danger to ot hers, or to himself, or is 

gravely disabled , and r efus e s voluntary treat­

ment. 

1. 	 Upon the 14-day certif ication , a copy of 

the certification and notice of the 

person' s right to j udicial revi ew are 

given to him. 

2. 	 Copies of the 14-day certification 

are filed with the Superior Court. A 

copy is also sent to the individual's 

attorney, the District Attorney, the 

defendant, and to the State Department 

of Mental Hygiene . 

There is n o mandatory provision for 

judicial review at this stage. However, 
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the patient has a right to request re­

view by way of f i ling a writ of habeas 

corpu s with the Superior Court. If the 

pat.ient desires judicial review at this 

stage , a Superior Court mental health 

counsell or will prepa re and file the 

wri t providing for a court hearing with­

in 2 judicial days. If a writ is filed 

and an evidentiary hearing is held in 

t he Superior Court (Department 95 in 

Los Angeles County) it is t h e duty of 

t he deputy district attorney to pre­

s ent evidence as to the patient's im­

mediate status. If the court finds the 

pat ient a danger to himself or others 

or gravely disabled as a result of men­

tal disorder the writ is denied and the 

patient is remanded for continuation of 

the 14 days of involuntary treatment. 

(Secti on 5276, W&I Code). 

D. 	 An individual may be detained an additional 14 days 

invol1.L11.tarily if, as a re sult of mental disorder, 

the person during a 72-hour or initial 14-day de­

tention attempted to take his own life or who is 

detained for evaluation and treatment because he 
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threatened or attempted to take his own life and 

whose condition presents an imminent threat of 

taking his own life. The indi vidual again has a 

right to judicial review as set f orth above under 

paragraph C-3. 

E. 	 Secti on 5300 of the Welfare and Institutions Cod.e 

pr ovides that a person may be confined for fur­

ther treatment not to exceed 90 days if he (1) 

has threatened, attempted or i nflicted phys i cal 

harm upon the person of another after having 

been taken into custody for eval uation and 

t reatment, and who, as a result of mental dis­

order, presents an imminent threat of sub­

stantial physical harm to others or, (2) at ­

t empted or inflicted physical harm upon the 

person of another , that act having resulted in 

his being taken into custody and who presents, 

as a result of mental disorder, ml imminent 

threat of substantial physical harm to others. 

1 . 	 A petition, suppor ted by ai'ficlavit , 

for the additional 90 days of in-, 

voluntary treatment must be filed, 

within the 14-day pe riod in the Su­

pe ri. or Court. (Secti on 5301, W&I 

Code) . 
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2. The individua l is arraigned in Su­

perior Cour t , counsel is appointed, 

and the t ime and place is set for a 

court or jury t r i a l pursuant to the 

provisions of Se c t ion 5303, W&I Code. 

The pers on is a dvi sed of a right to 

a t r i al by jury. ' 

3. 	 Secti on 5303 of the W&I Code provi.des 

that the c ou rt shal l conduct proceed­

i.ngs (an evidentiary hearing) on the 

pet i t i on for post-ce r t ifi cation treat­

ment wi thin 4 judicial days of the 

fi l i ng of the petiti on. If at the 

t i me of the hearing t he person named 

in the petition r equests a jury trial, 

su ch trial shall c ommen c e within 10 

judici al days of the filing of the 

petition. The decision of the jury, 

if reque s ted , must be unanimous for 

continued hos pitalization. The deputy 

distri ct atto rney appears for the 

state at the "5303 hearing" and pre­

sents eviden ce regarding the pat ient's 

present ment a l s t atus. If the court 

or jury finds t hat the patient re­

76 




quires 90-day post certification treat­

ment, the patient is returned to the 

treating facility for the remainder of 

the 90-day certification treatment. 

F. 	 Section 5350 of the Welfare and Institutions Code 

provides that a conservator of the person and of 

the estate may be appointed for any person who is 

gravely disabled as a result of mental disorder or 

impairment by chronic alcoholism. A conservator 

appointed pursuant to Section 5330, W&I Code, 

shall have the right, if expressed in the court 

order, to place his conservatee in a medical, 

psychiatric, nursing or other state licensed 

facility. (Section 5358, W&I Code). 

As can be seen, the LPS Act provides that in 

cases where ffil individual has received the maxi­

mum amount of limited inVOluntary treatment ffild 

still poses a threat or danger to himself or 

others or is gravely disabled, the matter is to 

be resolved by the appointment of a conservator 

rather than continued involuntary detention. The 

conservator is appointed and functions in the 

role of a fiduciary under the provisions of the 

California Probate Code. Under the conservator 

statutes in the Probate Court, the Superior Court 
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r equi r es detailed accountings and periodic judi­

cial r eview regardi ng the status of the conserva­

to r s hip. 

III. 	 Commi tment under Se cti on 
4011 .6 of t h e Penal Code : 

When a defendant who is in custody demonstrates a men­

t al disorder, the court has a choi ce of two courses of action. 

One choice would be to express a doubt as to the defendant's san­

.ity and pr oceed under Secti on 1368 of the Penal Code, as discussed 

i n Chapter IV, supra. 

'rhe other choice i s to proceed under Section 1+011.6 of the 

Pena l Code. This section grants authority to the courts as well 

a s to the jail ers to cause the pe r son to be taken to a facility 

for 72-hour treatment and e valuat ion pursuant to the provisions 

of the Lanterman-Petris-Short Act by a direct referral without 

go.ing through Department 95 or without benefit of a court com­

mitment . This releases all security safeguards by law enforce­

ment agencies, and the evaluat ing and treatment facility is in 

no position to provi de it. 

Therefore , wh en ever a situation arises in which the court 

considers a r e.fe rral of a pe rson lmder Section 1+011.6 of the 

Penal Code, except i n a case of a minor misdemeanor, the deputy 

in charge should urge proce edings under Section 1368 of the 

Penal Code instead. 
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CHAPI'ER VI 


MENTALLY DISORDERED 


SEX OFFENDERS 


I. Scope of the Proceedings: 

The processing of the "mentally disordered sex of­

fender" under Sections 6300 et. seq. of the Welfare and Insti ­

tutions Code presents difficult legal problems in the proced­

ural area as well as unique psychiatric concepts faced by the 

attorney at the post-conviction hearing. 

The District Attorney's Office represents the in­

terests of the state at the hearing to determine whether one 

is a mentally disordered sex offender (MDSO). Should he be 

found to be a MDSO and challenges his commitment, the District 

Attorney is given statutory responsibility to file the peti ­

tion. Section 6320 WIC states: 

"At the trial the petition and its 

allegations that the person is a men­

tally disordered sex offender shall be 

presented by the district attorney of 

the county." 

Before an individual can be processed as a MDSO 

there must be a valid underlying conviction for a crime. Con­

viction of a crime, whether a misdemeanor or felony, is pre­

requisite to commitment procedures (6302a WIC). 
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However, the proceedings £or commitment are civil in 

nature and are collateral to the criminal proceedings. A per­

son committed as a mentally disordered sex o££ender is not 

con£ined £or the criminal o££ense but rather because o£ his 

status as a MDSO (In re Bevill, (1968) 68 C 2d 854). While a 

person is under such commitment, the criminal case against him 

is suspended and when the proceedings relating to the MDSO com­

mitment have run their course, the criminal case may be re­

sumed and sentence imposed; Section 6325 WIC, however, provides 

that time spent under the commitment be credited in £ixing his 

term o£ sentence. 

An individual who is committed as a MDSO may challenge 

the underlying conviction on habeus corpus. I£ he is success­

£ul in having the criminal conviction reversed he must be re­

leased £rom the MDSO commitment (In re Bevill, supra, at 862). 

MDSO proceedings may result £rom either a conviction of 

a misdemeanor in the Municipal Court or a conviction o£ a £elony 

in the Superior Court. I£ jurisdiction £or the underlying 

crime lies with the Municipal Court that court must certi£y the 

case to the Superior Court £or the hearings involving MDSO com­

mitment. In Los Angeles County, a separate Superior Court De­

partment has been set aside £or these matters, namely, Depart­

ments 95 and 95-A. I£ the underlying crime is a £elony, pro­

ceedings are adjourned or suspended a£ter conviction and the 

MDSO proceedings are held in the Superior Court. It is the 
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policy of the Los Angeles Superior Court that the MDSO hearing 

should take place in the same department which heard the felony 

crime. However, the MDSO procedures, whether they involve an 

underlying misdemeanor or whether they result from a felony 

conviction, are the same . 

It is interesting to note that the MDSO procedures do 

not apply exclusively to the sex of fender since the underlying 

crime of which he is convicted need not be a sex offense; Sec­

tion 6302 WIC states that: 

"When a person is convicted of any 

crimiral offense , whethe r or not a sex 

offense, the trial judge, on his own 

motion , or on the motion of the prose­

cuting a t t orney . • .. may adj ourn the pro­

ceedings or suspend the sent ence and 

ce r tif y t he person for hearing and ex­

amination .... ". 

The MDSO procedures do not apply to those persons in­

eligible for probation. Section 6301 WIC states: 

"This article (6300 et. seq.) shall 

not apply to any person sentenced to 

death nor to any person ineligible for 

probation under the Penal Code .••. ".(emphasis supplied) 

Section 1203 of the Penal Code sets forth certain situ­

ations which restrict the accused's right to probation. It is 

error for the court to initiate MDSO proceedings in those 
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situation s where t he defendant is ineligible (People v. Brown 

(1968) 260 CA 2d 434). Howeve r, if t he judge finds the case 

to be unusual and where the i.nterests of justice demand a de­

parture, he may grant probation under Section 1203(d). If the 

court make s this findin g and departs from t he usual policy, 

then MDSO proceedings may f ollow. 

I I . 	 Definition of a Mentally 
Disordere d Sex Offender : 

Se ction 6300 WIC l egally defines a mental l y dis­

or de red sex offender as follows: 

"Any person , who by re a son of mental 

defects, disease, or di s order, is pre­

disposed to the commi ssion of sexual of­

fenses to such a degree that he is 

dangerous to the heal th and safety of 

others." 

The determination a s to whether one is a mentally 

disordered sex offender is made by a Superior Court judge afte r 

hearing the opinion and f indings of at least two court ap­

pointed psychiatrists (not more than three ), a probation report 

and any other competent or r elevant evi dence. 

The psychiatric definition, then, of a mentally dis­

ordered s ex offende r be comes of prime concern since the court 

will likely re l y heavily, if not exclusively, on t he psychia­

tric opini on . The court appointed psychiatrist is called upon 

t o examine an i ndivi dual who has just been convicted of an 
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offense - usually, but not necessarily, a "sex offense". The 

danger is that the psychiatrist may make an insufficient ex­

amination and assume that the defendant is a MDSO, as legally 

defined, because of the underlying sex offense. This problzrn 

is well illustrated in People v. Huskins (1966) 245 CA 2d 859 

at 865: 

"The second psychiatrist interviewed 

the defendant for half an hour in the 

hospital unit of the .... jail. He con­

....;luded that defendant was a sexual psy ~ 

8hopath because he had been convicted OJ 

child molestation and stated if the de-, 

fendant had not been so convicted, he, 

(the psychlatrist) would not have classi ­

fied him as a sexual psychopath. 

This psychiatrist confused his func­

tion with that of the court when he stated: 

'My conclusions would have to be, if he is 

guilty of the act, he will be considered 

a sexual psychopath. ' 

Obviously, if everyone convicted of a 

sex offense were automatically classified 

as a sexual psychopath or MDSO, there would 

be no need for a separate trial on that 

issue. 1r 

Properly, the psychiatrist in forming his opinion must 
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take into account the defendant's complete behavioral history. 

And it is incumbent upon the deputy district attorney to probe 

the psychiatrist's reasoning process and force him to express 

the underlying facts which lead to his ultimate opinion. For 

example, what does the psychiatrist "see" in the defendant's 

personality profile and/or testing protocol which leads him to 

the conclusion that the person is a MDSO? 

Although dangerous predisposition to sexual offenses 

may, in some cases, be traced to organiC causes such as tumor 

or brain damage, the more common diagnosis is to define the 

mental disorder as a functional disease. The American Psychi­

atric Association's Diagnosis and Statistical Manual lists 

sexual deviations as a form of sociopathic personality dis­

turbance rather than a form of psychosis or psychoneurosis. 

The prosecutor handling a MDSO hearing must have some 

basic understanding of psychiatric terms and approach in order 

to effectively examine and/or cross-examine the court appointed 

alienist. 

The psychiatrist at a MDSO hearing often expresses the 

underlying reasons for his diagnosis in psychoanalytic terms. 

The Freudian or psychoanalytic classification of sexual de­

viations basically ascribes the deviant behavior to arrested 

sexual development in early childhood and regression to infan­

tile sexuality. According to Freudian theory, a child under­

goes love relationships between the age of 3 to 6 with associ­

ated rivalries, hostilities and emerging identifications. The 
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so-called Oedipus Complex is associated with this stage of de­

velopment. In the normal situation the child overcomes these 

Oedipal strivings and progresses to succeeding stages of ego 

development. However, adult sexual neuroses are traced by 

psychoanalytic theory to an unconscious clinging to these early 

love or Oedipal tendencies. The sexual psychopath subcon­

sciously fears the threat of adult sexual contact; he has 

anxiety and guilt feelings which is often referred to by psy­

chiatrists as "castration anxiety". 

Two of the more common psychiatric terms encountered in 

describing and classifying sexual deviates are set forth as 

follows: 

A. 	 Pedophilia: 

The pedophile is one that requires the co­

operation of a child partner in order to 

~chieve sexual gratification. The pedo­

phile is said to avoid adult sexual con­

tact because of his overwhelming "cas­

tration anxiety"; instead, he is attract­

ed to children who do not elicit the same 

anxiety because they are weak and ap­

roachable. 

B. 	 Sadism and Masochism: 

Sadism is commonly defined as the attain­

ment of sexual gratification by inflicting 

pain upon the sex object; the masochist, 
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on the other hand, achieves sexual grati ­

fication by enduring pain inflicted upon 

one's self. 

From a psychoanalytic standpoint the 

sadist is able to rid himself of his cas­

tration anxiety by doing to ~hers what 

he is subconsciously afraid may be done 

to him. The masochist's ability to 

achieve normal sexual gratification is 

similarily disturbed by anxiety and guilt 

feelings which are alleviated by his own 

suffering. 

Other classifications of sexual devi~tions such as ex­

hibitionism, fetishism and transvestitism ar.e similarly traced 

to sexual regression and arrested sexual development. The 

above psychoanalytic approach,as set forth, represents an over­

simplification and the lawyer engaged in a MDSO hearing is re­

ferred to the Psychiatric Texts mentioned in the bibliography. 

A working knowledge of these psychiatric concepts is necessary 

so that the deputy district attorney can "press" the testifying 

psychiatrist into explaining the use of these terms as they re­

late to the behavioral history of the defendant rather than 

allowing the psychiatrist to merely state psychiatric conclu­

sions. 
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III. Application of MDSO Procedure: 

Section 6302 WIC, differentiates the situations in 

which the judge may, at his discretion, initiate MDSO proceed­

ings and those situations where it is mandatory that he do so. 

There are two situations when the judge must institute MDSO 

proceedings: 

1. 	 When a person is convicted of a sex offense 

involving a child under 14 years of age and 

it is a misdemeanor and the person has been 

previously convicted of a sex offense in 

this or any other state. 

2. 	 ~nen a person is convicted of a sex offense 

involving a child under 14 years of age and 

it is a felony. 

Under Section 6302 WIC, the judge must make a formal find­

ing that such person is an alleged MDSO and the court must fully 

state the facts upon which the allegation that the person is a 

MDSO is based. If this is done .in the Municipal Court that 

court certifies the person along with the findings for hearing 

and examination in the Superior Court. Once the individual is 

before the Superior Court, Section 6305 sets forth the proced­

ures to be followed, which include: 

1. 	 Arraigning a defendant by advising him that 

he is certified or alleged to be a MDSO 

and advising him of his right to make a 

reply and produce witnesses. 
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2. The judge shall appoint not less than two 

nor more than three psychiatrists, who have 

conducted their professional practice per­

taining to the diagnosis and treatment of 

mental and nervous disorders for a period 

of not less than five years, to make a per­

sonal eXru~ination of the alleged MDSO; one 

of the psychiatrists must be from the medi­

cal 	staff of a state hospital or county 

psychiatric hospital. It is to be ascer­

tained whether that person: 

a. 	 Has a mental defect, disease or dis­

order; 

b. 	 Is predisposed to the commission of 

sexual offenses; 

c. 	 That because of this predisposition, 

whether he is a danger to the health 

and safety of others; and 

d. 	 Whether or not the person would bene­

fit by care and treatment. 

3. 	 The matter must be referred to a probation of­

ficer along with a copy of the certification. 

The judge must give the names of the psychia­

trists which have been appointed and request 

that they make their reports available to 

them. 
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4. 	 Set a time and place for the hearing and 

examination in open court as to whether the 

individual is a MDSO. It is the policy of 

the Los Angeles Superior Courts to set the 

matter down for hearing 35 days after the 

referral to the probation department and 

the appointment of psychiatrists. This 

gives the probation officer 21 days and 

then an additional 14 days to get the psy­

chiatrists' reports. 

5. 	 If the individual is not represented by an 

attorney, one should be appointed for him. 

The hearing to determine whether an individual is a 

MDSO must comply with due process. The court in Peo. v. Maugh 

(1969 ) 1 CA 3d 856 at 863 states: 

"Due process in proceedings for commit­

ment of a convicted person as a MDSO re­

quires that he be present with counsel, 

have an opportunity to be heard, be con­

fronted with witnesses against him and have 

the right to cross-examine and offer evi­

dence of his own. A waiver of any such re­

quirements must be expressed and will not 

be implied." 

At this stage of the proceedings, there is no right on 

the part of the convicted defendant to have a jury decide 
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whether he is a MDSO. Peo. v. Harvath (1969) 1 CA 3d 521 at 

525\ 

Section 6308 WIC provides that each psychiatrist shall 

file with the court a separate report of the result of his 

examination of the defendant. This report must state the con­

clusions as to whether the individual is a MDSO and the opinion 

as to whether or not the person would benefit by care and 

treatment in a state hospital. The code specifically states 

that each psychiatrist shall attend the hearing and shall 

listen to the testimony of all witnesses before he testifies, 

lITlless the individual upon the advice of counsel waives the 

presence of the psychiatrists and stipulates that their re­

spective reports may be received in evidence. In Peo. v. 

TOvffisend (1971) 20 CA 3d 919, the reports of the court appointed 

psychiatrists in a MDSO hearing were stipulated to and sub­

mitted into evidence upon stipulation of counsel. No waiver 

of the right to confront and cross-examine the doctors was 

obtained from the defendant. Prior cases had held that a 

waiver of confrontation by counsel was sufficient. The 

court held that there must be a separate and personal waiver 

on the part of the defendant. The court in Townsend, supra, 

predicated its holding on the language of Section 6308 WIC 

which states that: 

" ....unless the person upon the 

advice of counsel waives the presence 

of the psychiatrist .... ". (emphasis supplied) 
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At the conclusion of the hearing, the judge must make a 

finding as to whether or not the defendant is a MDSO and 

whether the person could benefit by treatment in a state hos­

pital. If the finding is that the defendant is not a MDSO, the 

judge should order the defendant back to the Municipal Court if 

a misdemeanor is involved for resumption of criminal proceed­

ings . If a felony is involved, the Superior Court judge should 

re sume criminal proceedings, order a supplemental probation re­

port and calendar the matter for probation and sentence. 

If the court finds the defendant to be a mentally dis­

ordered sex offender, the judge has a number of options avail ­

able to him for the disposition of the matter: 

A. 	 If found to be a MDSO and, further, that 

the defendant could benefit by treatment 

in a state hospital, the court may: 

1. 	 Cow~it the person to a state hos­

pital (Atascadero) for an inde­

terminate period for treatment; 

a copy of such order of commitment 

must be served on the defendant 

within 5 days of the order; 

2. 	 Resume criminal proceedings not­

withstanding the finding. 

B. 	 If found to be a MDSO and, further, that 

the defendant will not benefit by treat­

ment in a state hospital, the court may: 
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1. Resume criminal proceedings and 

sentence or grant probation; 

2. 	 Recertify the matter for further 

proceedings on the MDSO matter. 

IV. 	 Commitment and Right 
to Jury Trial: 

Should the defendant be committed to a state hos­

pital or a state institution as a MDSO, the code then provides 

that he has a right to demand a jury trial as to whether he is 

an MDSO. The defendant must make this demand for a jury 

trial within 15 days of the order of commitment. Since the 

defendant has this right to trial by jury upon commitment, he 

should be advised of this right at the time the judge orders 

his commitment. If the defendant demands his right to trial, 

the proceedings are as follows: 

1. 	 The court shall set the case for trial not 

less than 5 nor more than 10 days from the 

date of the demand. (Section 6318 WIC). 

2. 	 At the trial the petition shall be present­

ed by the District Attorney of the County 

(6320 WIC). Deputy district attorneys handl­

ing matter will review necessary matter, in­

terview witnesses and otherwise prepare for 

trial. 

3. 	 Civil rules and laws apply and if trial by 

jury a verdict requires a 3/4 vote. (6320 

WIC) . 
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4. If verdict is person is MDSO the court shall 

make 	 an order similar to the original Order 

of Commitment to the state hospital. Sheriff 

delivers person to state hospital. 

5. 	 If verdict is person is not MDSO, the defend­

ant is returned to the certifying criminal 

court for sentence or disposition of criminal 

matter. 

V. Treatment and Recovery: 

1. 	 When MDSO has been treated to the extent that a 

person will not benefit by further care and 

treatment in the hospital and is not a danger to 

the health and safety of others, (6325 WIC), the 

following is applicable: 

a. 	 Hospital superintendent files with the 

committing court a certification of his 

opinion including a report, diagnosis 

and recommendation concerning the per­

son's future mre, supervision and 

treatment. 

b. 	 Committing court shall order the person 

returned to the criminal court for re­

sumption of the criminal proceedings. 

c. 	 If person is sentenced on the criminal 

charge, the time spent under the com­

mitment order as a MDSO shall be 
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credited in fixing his term of sentence. 

2. 	 When MDSO has be en treated and has not recovered 

and in the opin ion of the superintendent the 

person i.s still a danger to the health and safe­

ty of others , t h e superintendent shall file with 

the committing court a certification of his 

opin i on and the f ollowing is appli ca bl e: (6326 

WIC) : 

a. 	 Committing c ourt shall order r eturn of 

the pe r s on from the hospital to t h e corll ­

mitting court and shall return him to 

the c r iminal court f or re sumption of 

c r iminal proceedings . 

b . 	 The c r i minal court may s entence or other­

Vl.i se di spose of ca s e or may r e certify the 

p e r son back to t he committin g Superior 

Court. 

c. 	 Committing court shall conduct hearing to 

determine j_f person is still a MDSO and 

is still a danger to the health and safe­

ty of others . 

d. 	 At such hearing the person is entitled to 

his constitut i onal rights . The deputy 

district attorney handling the hearing 

usually has a s h.J.s witnesses the same 

psychiatri.sts who examined the person, 
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the same lay witnesses and the treating 

physician from Atascadero State Hos­

pital. 

e. 	 If at hearing person is found to be still 

a MDSO and still a danger to the health 

and safety of others, the court may re­

commit him for an indeterminate period to 

the Department of Mental Hygiene for 

placement in a state institutional unit 

for the care and treatment of such MDSO 

(usually the California Institution for 

men at Chi.no, California). 

f . 	 The person shall remain in said institu­

tional unit until he is no longer a danger 

to the health and safety of others. 
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CHAPI'ER VI I 

NARCOTIC ADDICTION 

Ther e are four Welfare and Institutions Code Sections deal­

ing with the commit ment of narcot ic addicts and those persons in 

i mminent danger of becoming addicted to narcotics, to the Cali ­

fornia Rehabilitation Center (CRe) of the Department of Correc­

tions at Corona t Cali fornia. 

Although t he l egal problems involved in the area of nar­

cotic addiction do not di rectly involve psychiatrists or psy­

chiat r ic problems, a discussion of this field i s appropriate in 

thi s manual since all the narcotic addiction proceedings i n Los 

Angeles County are handled by the Di strict Attorney's Psychi atric 

Division in the Lo s Angeles County Hospital (Departments 95 and 

95-A) • 

The petition for commit ment and t h e processing of this peti ­

tion are funct ions of the deput y di s trict attorney in the Superior 

Court. The four sections dealing with the Ylarcotic commitment are: 

1. 	 Section 3050 WIC 

This section states that persons convi ct ed of any 

crime in a Municipal or Justice Court may be certi ­

fied to the Super i or Court if it appears to the 

judge t hat t he defendant may be addicted or in im­

minent danger of be comi ng addicted to narcotics. 

2. 	 Section 3051 WIC 

Thj_s section states that persons convicted of any 
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crime in the Superior Court may be processed and a 

petition filed for his commitment to the California 

Rehabilitation Center if it appears to the judge 

that the defendant may be addicted or is in immi­

nent danger of becoming addicted to narcotics, un­

less in the opinion of the judge the defendant's 

record and probation report indicates such a pattern 

of criminality that he does not constitute a fit 

subject for commitment under this section. 

Section 3100 WIC 

Any p e rson who believes another or any person who be­

lieves hi mself to be addicted or in imminent d~~ger 

of addi ction to narcotics may report the fact to the 

Di s t rict Att orney's Office, under oath, who may then, 

when the r e is probable cause, petition the Superior 

Cou r t 	 f or c ommitment. 

4. 	 Section 3100.6 WIC 

Provides that ~~y peace officer or health officer who 

has reasonable cause to believe a person is addicted 

or in imminent dmlger of becoming addicted to nar­

cotics may take such person into custody and seek his 

admission to the county facility, designated by the 

Board of Supervi.sors, for the examination of such per­

son involuntarily ~Dd if found to be a narcotic addict 

or in imminent danger of addiction lead to his commit­

mente 
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Sections 3050 and 3051 are similar in that they deal with 

the processing of a criminal offender. As such, the District At­

torney is involved with these commitments far more often than he 

is with the latter two sections. The following discussion, there­

fore, will be limited to the first two sections. The applicabil ­

ity of Sections 3050 and 3051 are limited by Section 3052: 

"Sections 3050 and 3051 shall not apply to 

persons convicted of, or who have been pre­

viously convicted of murder, assault with in­

tent to commit murder, attempted murder, kidnap­

ping, robbery, burglary in the first degree, 

mayhem, Section 245 or rape, except for statu­

tory rape, any felonies involving bodily harm or 

attempt to inflict bodily harm, or any offenses 

set forth in Article I: commencing with Section 

11500; or II: commencing with Section 11530 of 

the Health and Safety Code, or Article IV: com­

mencing with Section 11710 of the Health and 

Safety Code for which the minimum term prescribed 

by law is more than 5 years in state prison." 

The statutory language of Section 3051, however, provides 

that in unusual cases, wherein the interest of justice would best 

be served, the judge may, with the concurrence of the district at ­

torney and defendant, order commitment notwithstanding the fact 

that defendant may fit within the limiting language of 3052 WIC. 

In the recent case of People v. Navarro (1972) 7 C 3d 248, the Cal­

ifornia Supreme Court held that if the judge finds the case to be 
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an unusual one and one in which the interest of justice requires 

commitment notwithsta~ding Section 3052, he need not receive the 

concurrence of the district attorney in order to proceed. 

The legislative intent behind the narcotic commitment pro­

cedures was to provide a facility within the Department of Cor­

rections for the treatment of those persons whose primary prob­

lem involves addiction to narcotics. A treatment facility is 

only eff e ctive when it can operate as such and not unduly con­

cern itself with disciplinary or confinement problems. There­

fore, t he Legislature further restricted the scope of Sections 

3050 and 3051 by Section 3053, WIC: 

"If at any time after 60 days following re­

ceipt at th.e facility of a person cornmitted pur­

suant to this article, the Director of Correc­

tions concludes that the person, because of ex­

cessive crimi.nality or for other relevant reason, 

is not a fit subject for confinement or treatment 

in such narcotics detention, treatment and re­

habi.litation facility, he shall return the per­

son to the court in which the case originated for 

such further proceedings on the criminal charges 

as that court may deem warranted." 

As can be seen from the above statutes, the judge presiding 

in the criminal proceedings first determines whether the defendant 

may be addicted or is in danger of becoming addicted to narcotics 

(3050, 3051 WIC), and whether his record or probation report 
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indicates his fitness or unfitness for commitment for rehabilita­

tion (3052 and exclusionary criteria, ~nfra.) Next, the Superior 

Court judge presiding at the commitment hearing (Department 95 in 

Los Angeles County) determines whether the defendant is in fact 

addicted or in imminent danger of becoming addicted based upon a 

medical examination; and lastly , the Director of Corrections or 

his delegate make a determination under Section 3053 as to whethe r 

t he defendant is a fit subject for confinement or treatment in the 

rehabilitation program. 

In t he first instance , it is incumbent upon t he deputy dis ­

t r ict attorney to make the court aware of the defendant's crimi­

nal and behavioral history . If this is not done, the defendant 

may be committed to eRC and returned as an unfit subject. The 

defendant should be carefull y screened by the court initiating the 

pr ocedures unde r Se ctions 3050 and 3051 so that t hey do not c ommit 

s omebody who i s obviously unfit. The Department of Corrections 

has set forth certain exclusionary criteria which they use in 

deciding whether an individual is a fit subject for the civil ad­

dict program. This criteria should be used as a framework within 

which the trial court makes the initial determination to initiate 

commitment procedures. The exclusionary criteria is set forth. in 

the appendix to this chapter. The purpose of the exclusionary 

criteria is to ensure that those committed to CRC may obtain sig­

nificant therapeutic benefit. The provisions of Section 3053 

places with the Director of Corrections the final responsibility 

as to whether the individual is a fit subject for treatment in the 
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civil addict program. Exclusion of individuals from the rehabili ­

tation program because of excessive criminality has been held to 

be reasonable and does not deny any individual due process or 

equal protection of the law. People v. Fuller (1971) 20 CA 3d 159. 

One of the leading cases upholding the Director of Correc­

tions' authority to exclude an individual from the rehabilitation 

program is People v. Hakeem (1969) 268 CA 2d 877. That case held 

that t he question of fitness of a given individual for the re­

habilitation program is reserved solely to the Director and his 

staff. he only recourse the defendant has, if he is excluded 

under Sect ion 30.53 WIC, is to request the Superior Court to hold a 

hearing to determine if the Director of Corrections or his staff 

abus ed the i r discretionary authority. Although there is no statu­

ry pr ovision f or a hearing after the Director exercises his 

authority under Section 3053 and rejects an individual who has been 

previously committ ed, the trial court has both the authority and 

the duty, if requested, to review the Director's action to deter­

mine if there is an abuse of discretion. People v. Morgan (1971) 

21 CA 3d 33 at 38. 

It must be stressed that the Superior Court, while sitting 

at an ex clusionary hearing ("3053 hearing") does not have the 

authority to re-determine for itself whether an individual is a 

fit subject for treatment. The court's only function at the hear­

ing is to determine whether or not there is a clear abuse of dis­

cretion exercised by the CRC staff, such as an arbitrary or clear­

ly capricious reason for rejection. People v. Hake em , supra; 

People v . Morgan, supra. 
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In People v. I'1organ, supr a , the defendant was · committed to 

CRC under Section 3051 WIC. He was returned to court as an unfit 

subject. The Superi or Court held a 3053 hearing and fOlli!d that 

the Director had abused his di s cretion in considering some inap­

propriate information in dete rmining the defendant's fitness. The 

Superior Court ordered the Director of Corrections to reconsider 

his deci sion and sent the defendant back to CRC. 'rhe Director 

reconsidered and a gain returned the i ndividual to the Superior 

Court as an unfit subject, based upon excessive criminality. The 

court held in Morgan t hat t he defendant was not entitled to a sec­

ond 3053 hearing and that t he defendant was properly excluded 

since the Director had properly exercised t he discretion vested 

in him. 

The Welfare and Insti tutions Code p r ovides that commitments 

to the c.i vil addi ct program be made i n Supe r ior Court. The pro­

cedure i n Lo s Angeles County is to have all criminal offenders, 

whether they be misdeme anants or f elons, referred to Department 

95. It is in Department 95 that the District Attorney petitions 

for narcotic c ommitment. The judge in the criminal court should 

suspend criminal proceedings, r efer the defendant to Department 

95, and r ecalendar the mat ter 21 days later. I f he is accepted 

and committed to CRG, the matter "will go off calendar". If he 

is found n ot to be addicted or i n imminent danger of becoming ad­

dicted, he will ha ve a calendar re t urn date for resumption of the 

criminal proceedings. The pr ocedures followed are: 

A. Upon receipt of t he certif ication from the convicting 
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criminal court, the District Attorney Psychiatric 

Section reviews the criminal file, probation re­

ports, and prepares the narcotic addition peti ­

tion . The file is reviewed in order that crimes 

enumerated in Section 3052 WIC may be found and 

brought to the attention of the referring certi ­

fying 	court, the committing court, and/or the 

California Rehabilitation Center for purposes of 

exclusion from the narcotic program where applic­

able. 

1. 	 The petition contains the allegation of 

narcotic addiction, the date, crime, 

and court of conviction and the prayer 

for commitment. 

B. 	 On filing, t h e petition results in a court order 

detaining the defendant pursuant to the petition. 

C. 	 The defendant is arraigned in Department 95 on the 

petition re: Narcotics (3104 WIC). The following 

occurs at the arraignment: 

1. 	 Advised of allegations 

2. 	 Advised of constitutional rights 

3. 	 Attorney appointed if defendant is not 

represented. 

4. Two examining doctors appointed 

5. Time and place for examination set 

6. Time and place for hearing set 

7. Bail and/or o. R. set 
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D. The defendant is examined by the appointed doctors in 

Department 95. Said examination consists of: 

1. 	 Review of court file contents, including 

arrest reports and probation reports. 

2. 	 Interview with defendant as to history of 

use of narcotic, amount and frequency of 

use. 

3. 	 Physical examination of defendant's body 

for evidence of narcotic use such as 

scabs, punctures, tracks, and vein con­

dition. 

E. 	 If do ctors find f rom examination that defendant is not 

addicted or in imminent danger of narcotic addition, 

the doctor's report is fi led with the court clerk who 

wil l cut an ex-part e orde r returning the defendant t o 

the c rimina l court for resumption of proceedings. A 

copy of the doctor's report is usually filed with the 

criminal court case file . 

F. 	 If doctors find from examination that defendant is a 

narcotic addict or in imminent danger of narcotic ad ­

diction, furt her proceedings are: 

1. 	 Deputy distri ct attorney will review case 

file, doctors' reports and seek inter­

views with all witnesse s for cour t trial. 

2. 	 At court , trial deputy district attorney 

must prove by a preponderance of evidence 
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that defendant is addicted or in imminent 

danger of addiction to narcotics. The 

basic criteria of proof of narcotic addic­

tion is: 

a. 	 Repeated use of narcotics as evi­

dence by narcotic tracks, puncture 

wounds, vein condition, history 

and statements of defendant. 

b. 	 Repeated use of narcotics has de­

veloped emotional or physical de­

pendence upon the drug. Insofar 

as the defendant in Department 95 

proceedings has been in custody 

for weeks aIld observable signs of 

physical dependence will only last 

a week or so, the bulk of the Psy­

chiatric Section's burden of proof 

lies in the area of emotional de­

pendence. 

Gu 	 At the hearing, the attendance of the physicians Who 

conducted the examination is mandatory, unless spec­

ifically waived. (3106 WIC). 

H. 	 If the evidence does not satisfy the court of narcotic 

addiction or imminent danger of addiction, the petition 

is dismissed and the defendant ordered returned to the 

criminal court for resumption of criminal proceedings. 
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I. If evidence 'satisfies the court that defendant is a 

narcotic addict or in imminent danger of addiction 

the court will commit the defendant to the Depart­

ment 	of Corrections for placement at the California 

Rehabilitation Center (CRC) at Corona, California, 

for a 	 period not to exceed seven years for treat­

ment . 


-1 . There is no minimum time for treatment 


and release to outpatient status is us­

ually within 6 to 9 months. When 

placed on outpatient status from CRC he 

is returned to the community under the 

supervision of a CRC parole officer. 

2. 	 While on outpatient status, if defend­

ant is drug free for two (2) years, he 

is discharged as having recovered from 

his illness. Defendant is ordered re­

turned to the committing court for re­

turn to the criminal court for resump-
I 

tion of the original criminal proceed­

ings. 

J. 	 Jury Trials (3108 WIC): Defendant, if committed to CRC 

as a narcotic addict, may within 10 days of the making 

of the order of commitment, file a written demand for 

jury trial on the issue of addiction. 

1. 	 Upon the filing of the written demand for 
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jury trial the court shall set a date for 

the jury trial not less than four, nor 

more 	than 30 days from the date of the de­

mand. 

2. 	 The deputy district attorney handling the 

jury trial will prepare for trial by re­

viewing court fi les and records, and seek­

ing interviews with expert and lay wit­

nesses. 

3. 	 Jury trial is governed by rules applicable 

to civil actions. The issue to be decided 

by the jury is whether on the date of com­

mitment by the court the defendant was a 

narcotic addict or was in imminent danger 

of becoming addicted. 

4. 	 A verdict sustaining the original order of 

the court finding that defendant is a nar­

cotic addict or in imminent danger of ad­

diction requires a three-fourth majority 

of the jury's vote. 

K. 	 Wa.iver of Court and/or Jury Trial: As over 70 percent 

of the cases in this classification are 3051 WIC pro­

ceedings and concern felonies that may carry a prison 

sentence in the criminal court, there are a number of 

cases wherein the defendant decides to waive his rights 

to court trial and accept commitment to CRC. Procedur­

ally, they are processed as follows: 
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1. Dete rmination by docto r s t hat defendant is 

a narcotic addict. 

2. 	 The defendant appears in Dep a r tment 95 on 

'the afternoon of said examination date and 

waive s hi s r ights, in open court, to a 

court he aring and signs t he written waiver 

made available to him in Department 95 , 

after his ear lier arrai gnment and aft e r con­

sUltation wi t h hi s attorney. ( 3107 WIC ) : 

The doctors! reports are by s tipulat i on r e­

ceived into evidence and a sti pulation r e­

ceive d that the court may proceed i n the 

absence of the examining phys i cian. 

3. 	 The commitment period t o CRC is t he same as 

i f there had been a court hear i ng or jury 

tri al. 

L. 	 Retention or Exclusion of Narcotic Addi ct at CRC (3109 

WIC): Following rece ipt of the defendant by CRC, the 

Director of Cor rection s has the authority to keep the 

defendant for treatment or he may exclude him and re­

turn him to t h e c riminal court f or re sumption of crimi­

nal proceedings becau s e of excessive criminality or for 

other releva.Ylt r easons. This tie s in with the Psychia­

tric Section's purpose for r eviewing the entire crimi­

nal file prior t o preparing the petition in order that 

we mi ght ca l l attenti on to t h e defendant's criminal 

background to the courts involved or to CRC itself. 
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CHAPTER VIII 


VOIR DIRE 


In the selection of a jury· ,the voir dire examination prop­

e~ly consists of questions de signed to determine the existence of 

grotu'"1ds f or challenge for cause, and it may be conducted by the 

court and counsel. (California Penal Code 1078). 

Voir dire on the law is generally not a proper subject of 

inquiry since i t is presumed that the jurors will be adequately 

i nst ructed. Howe ver, the court i n People v. Love (1960) 53 C 2d 

8 L+3 at page 852 (footnote), states that such inquiry may be pre­

r equisite to a scertain i ng the jur ors' willingness to apply the 

princi ple of law, and to r ef u se such may preclude "the reason­

able examination of prospective jurors to which the parties are 

entitled." (See Penal Code 1078). 

The prosecutor ought to be ever mindful of conducting his 

voir dire and exercising his peremptory challenges in such a way 

as to pick a jury that is neither biased in favor of nor against 

psychiatric concepts. 

Prospective jurors should be thoroughly questioned in at ­

tempting to determine whether they are predisposed to accept psy­

chiatric concepts at face value as well as whether they are pre­

disposed to accept the testimony of an expert without testing its 

reasonableness . The deputy district attorney must stress that 
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it is the jurors' function to determine the facts, and, that the 

experts' testimony is only being offered to aid them in this en­

deavor; that if they find the testimony of the expert, or any 

other witness for that matter, to be unreasonable, it is their 

duty to reject what appears unreasonable to them. In questioning 

the jurors during voir dire examination, the deputy district at ­

torney s .i."l.ould obtai.n a "commitment" from the jurors that they will 

perform their duty of testing the reasonableness of an expert's 

opinion against the evidence and their common sense judgment. 

A jury should be thoroughly examined as to whether or not 

they have ever taken courses in psychology; whether or not they 

have friends or relative s who are employed in the field and whethe r 

they have been treated or examined by a psychiatrist. The jury 

should be questioned on their willingness to disregard psychia-. 

tric te s timony which is unreasonable to them. The difference be­

tween the treatment of a patient and the psychiatrist's legal con­

clusions ai'ter a short interview of the defendant as to his mental 

state at the time of the commission of the crime should be ex­

plored. The differenc e between mental illness and diminished ca­

pacity or legal insanity should be emphasized. The nature of the 

bifurcated trial and the applicability of the various presumptions 

ought to be defined. 

A nlli"'llber of appropriate areas of inquiry are set forth be­

low along with sample questions. The outlined approach and the 

questions set forth are not necessarily intended to illustrate 

"the correct way" that voir dj.re should proceed when dealing with 
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psychiatric testimony. The actual questions used by an attorney in 

trial will be determined by the unique nature of his case, the de­

gree of leeway permitted by the judge, the responses given by pros­

pective jurors, and the personality of the lawyer himself. 

I. 	 Familiarity with Psychiatric 
Concepts 

A portion of the voir dire examination should be de­

voted to determining the extent of exposure that jurors may have 

had to psychiatric concepts. The prospective juror may exhibit 

either direct or indirect bias based upon past personal experiences 

with psychJatrists or by exposure to psychiatry or psychology in 

reading or academic courses. 

Q. 	 Have you studied psychiatry or psychology, 


either formally or informally? 


A. 	 No. 

Q. 	 Have you read any books which have concerned 

themselves with psychiatric concepts or 

theories? 

A. 	 No. 

Q. 	 Do you have any relatives or close friends 


who are psychiatrists or psychologists? 


A. 	 Yes. 

Q. 	 Have you, Mrs. Jones, discussed with this in­

dividual the nature of his work or the con­

cepts or theories in which he believes? 

A. 	 No. 
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Q. Has your friendship with this individual 

caused you to f orm any opinions either for 

or agai n st psychiatric concepts? 

A. 	 No. 

Q. 	 Because of this friendshi p , Mrs. Jones y 

would you be predi sposed to accept the con­

clu s ions of a psychiatrist without testing 

the r easonableness of h.is opinion against 

the evidence and your common sense back­

ground? 

A. 	 No . 

Q. 	 Have any of your relat ives or close friends 

undergone psychiatri c care or consultation? 

Ao No . 

Q. 	 Have you ever been treated by a psychiatrist 

or psychologist? 

A. 	 No. 

Q. 	 Have you ever taken any psychological tests? 

A. 	 Aptitude test, I believe. 

Q. 	 Do you believe the r e sults of psychological 

tests are al ways correct - infallible? 

A. 	 Not necessa~i ly. 

Q. 	 Would you agree the results are subject to 

different interpr etations? 

A. 	 Yes. 
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II. Psychiatry: An Art or a Science? 

Questions should be posed to prospective jurors which 

seek to determine whether the individual believes psychiatry or 

psychology to be an exact science. If the prospective juror so be­

lieves, then he will be more inclined to accept the conclusions of 

the psychiatrist at face value without testing their reasonable­

ness. 

Q. 	 Do you think psychiatry is an exact science 


such as mathematics? 


A. 	 Well, I am not exactly sure. 

Q. 	 Well, do you think that all medical opinions 

can be demonstrated mathematically? 

A. 	 No. 

Q. 	 Although some thi ngs in medicine, such as 


the diagnosing of a broken arm by a set of 


x-rays can be demonstrated conclusively, 


would you agree that the field of medicine 


that deals with the disability of the mind 


is not subject to that kind of proof? 


A. 	 Yes. 

Q. 	 Would you agree, Mrs. Jones, that the 


opinion given by a psychiatrist is necessar­


ily based on his interpretation of what he 


has examined? 


A. 	 Yes. 
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Q. 	 Have you, in the course of your life, ever 

come across people in the field of medicine 

who had differing opinions of the same 

person? 

A. 	 Yes. 

Q. 	 You have heard one doctor diagnosing a case 

one way and another doctor diagnosing a dif ­

ferent way? 

A. 	 Yes. 

Q. 	 You have heard of one doctor prescribing one 

remedy for a patient and another doctor pre­

scribing another? 

A. 	 Yes. 

Q. 	 Would you agree, Mrs. Jones, that this comes 

about because one doctor makes a different 

interpretation from the set of facts that he 

sees? 

A. 	 I think so. 

Q. 	 You do not believe that any of these people 

are necessarily dishonest because they inter­

pret differently, do you? 

A. 	 No. 

Q. 	 If you find that a psychiatrist's opinion is 

unreasonable to you, based upon your view of 

the evidence and your common sense background, 

will you be able to reject an unreasonable 
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A. Yes. 

Q. 	 From your experience, are you aware that 


there are competing schools of thought with 


reference to the practice of psychiatry and 


psychology? 


A. 	 I believe so. 

Q. 	 And many variations within each individual 


school of thought? 


A. 	 Yes, sir. 

Q. 	 Would you agree that if an expert testifies 


in his field that his testimony is no more 


valid tha~ the validity of his particular 


field in medicine? 


A. 	 Yes. 

III. 	 Diminished Capacity Based Upon 
the Nature of the Charge 

It may be helpful to question the jurors with respect to 

whether they have any predetermined view of the defendant based 

upon the nature of the crime. In many instances, the facts and 

circumstances surrounding the criminal act may be so foreign to the 

juror's experience that he may be apt to feel that only an "insane" 

individual could do such a thing. 

Q. 	 There are some people, I suppose, who read of 

a particular crime and might say to them­

selves, "Well, there's got to be something 

wrong with an individual who does something 
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like that." Some people might react that way, 

don't you think, Mrs. Jones? 

A. 	 Yes, sir. 

Q. 	 Well, you understand that in this case, where 

there may be a defense of diminished capacity 

if you start out with that preconceived notion 

before hearing the evidence, then you will not 

be sitting as an impartial juror? 

A. 	 Yes, sir. 

Q. 	 From the nature of the charge itself, would 

you hold such a preconceived notion? 

A. 	 No. 

Q. 	 Do you have any feeling that a person who com­

mits murder must necessarily be mentally ill? 

A. 	 No, sir. 

Q. 	 Did you feel that way as you walked into the 

courtroom today? 

A. 	 No. 

Q. 	 Now, since you have been in court, you have 

heard the terms, "diminished capacity", 

''psychological 	testing", "psychology", and 

"psychiatry". Because of this talk, do you 

believe that there is something wrong with the 

defendant's mind? 

A. 	 No, sir. 

Q. 	 You would wait to hear the evidence? 
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A. Yes. 

IV8 Function of the Expert Witnes~ 

Q. 	 You appreciate, Mrs . Jones, that a so-called 

expert witness , such as a psychiatrist or 

psychologist, is only here to help you to de­

cide the facts, but not to tell you what to 

thi~~? Isn't that true? 

A. 	 Yes. 

Q. 	 I simply want to point that out, because it 

is possible that where a psychiatrist or 

somebody of that sort renders an opinion as 

to an ultimate issue, that is to say, dimin­

ished capacity, or the lack of diminished 

capacity , he may say exactly what he thinks. 

You understand if you f ind it to be unr eason­

able, you may re,j ect such an opinion? 

A. 	 Yes, I understand that. 

Q. 	 And you would not be tempted to abandon your 

function as the judge of the facts by reason 

of such opinion, would you? 

A. 	 No, I would not. 

Q. 	 You understand , Mrs . ,Jones, -that you are not 

bound to accept the opinion of a so-called 

expert, even though he quali£ies a s an ex­

pert and is permitted to testify if it does 
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violence to your own good sense after con­

sider.ing all the evidence, isn't that true? 

A. 	 Yes. 

Q. 	 You do not feel that you have to blindly 

follow anything that someone is permitted to 

testify to, as an expert in that field, if 

it conflicts with what you believe to be 

reasonable? 

A., 	 No. 

Qo 	 You would feel that it would be your duty, 

Mrs . Jones, to reject that portion of any 

such expert testimony or opinion which fails 

to seem reasonable to you? 

A. 	 I would do that. 

In addition to questioning the jurors regarding their 

function as judges of the facts, as opposed to the expert's func­

tion of aiding the jurors in their decision, the deputy district 

attorney might question jurors on their willingness to analyze the 

reasons given by the expert in reaching his opinion. 

Q. 	 Before giving any weight to the testimony of 

an expert, Mrs. Jones, would you be inter­

ested in the reasons that cause the expert 

to reach his opinion? 

A. 	 Yes. 

Q. 	 If he used psychiatric aids, such as psychi­

atric testing, you want to know if they were 

119 




used scientifically and the manner in which 

they were used, wouldn!t you? 

A. 	 Yes. 

Q. 	 Do you accept the fact that psychiatrists 

and psychologists are af'ter all human beings 

and they have to make judgments and decisions 

based on whatever tools they use? 

A. 	 Yes. 

Q. 	 Would you agree, Mrs . Jones, that any test in 

and of itself does not define somebody!s state 

of mind; it has t o be interpreted by another 

human being , do esn 't it? 

A. 	 Yes. 

Q. 	 So that the results which are obtained from 

the use of any of the diagnostic tools that 

may be available to the experts are going to 

depend upon the validity of those tools and 

how they apply? 

A. 	 Yes. 

Q. 	 Will you perform your function and decide 

whether the underlying reasons given for an 

opinion are reasonable and worthy of accept­

ance? 

A. 	 Yes. 

Q. 	 If the expert bases his opinion in part upon 

what the defendant told him, will you look at 

1 2 0 



the defendant's statement to see if you think 

the defendant was telling the doctor the 

truth or not? 

A. 	 Yes. 

Q. 	 And, if you should find that the defendant was 

biased or told the doctor something that you 

find to be IL~true, will you then evaluate the 

weight of the expert's opinion in light of such 

fact? 

A. 	 Yes. 

v. 	 Relate Anticipated Testimony 
to Juror's Personal History 

It is much more effective in voir dire examination to 

ask questions that the jurors can easily relate to. The deputy 

district attorney should attempt to talk to the jurors on a one-to­

one or personal basis rather than lecturing the jurors in compli­

cated and legal terms, which may ultimately confuse the juror. 

Q. 	 Mrs. Jones, you have stated that you were a 


teacher, is that correct? 


A. 	 Yes, it is. 

Q. 	 What groups or grades do you teach? 

A. 	 Elementary school, mainly 3rd and 4th grades. 

Q. 	 Have you had any exposure to psychological 


concepts in your education or as a part of 


your work? 
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A. 	 I had one course in college, when I was get­

ting my credential. 

Q. 	 Then you are probably somewhat familiar with 

some of the basic classifications in psychi­

atry, aren't you? 

A. 	 A bit -- it was primarily to draw attention 

of the teacher to any particular problem that 

she might see in the classroom. 

Qo 	 Has it been your experience as a teacher that 

each and every child that you have taught can 

be fitted into psychological classifications 

or pigeon-holed, so to speak? 

A. 	 No. 

Q. 	 Did you find, at times, that a certain child 

might react to you or others differently from 

what you learned in a psychology course? 

A. 	 Yes. 

Q. 	 And, I suppose that in many cases, you re­

acted or treated a child based upon your per­

sonal knowledge of him which might have been 

different from what was recommended in a par­

ticular psychology book or course? 

A. 	 Yes. 

Q. 	 Now, if an expert comes into court and testi ­

fies as to his psychiatric interpretation of 

an individual, would you be able to accept it 
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if you found it to be reasonable; but, on the 

other hand, reject it if it conflicted with 

your reasonable interpretation of the evidence 

and facts? 

A. 	 Yes, I would. 

The above approach might be used in a similar way with 

an individual juror who has raised children or who has dealt with 

individual personalities in some other manner. 

VI. 	 Jur ors' Ability to Follow 
on the Law 

A portion of the voir dire examination should be set 

aside for questioning the prospective jurors' willingness to fol­

low the instructions that will be given by the court. This is 

particularly true when a case involves diminished capacity and/or 

an issue of legal sanity . It will give the deputy district at ­

torney an opportunity to define the role of psychiatric testimony 

and the complicated procedures and presumptions involved in a bi ­

furcated trial. 

Q. 	 Mrs. Jones, as the judge has explained, the de­

fendant has entered two pleas; not guilty and 

also not guilty by reason of insanity. In this 

situation, the defendant's guilt or innocence 

of the crime charged is first determined. And 

then, if he should be found guilty, a second 

phase of the trial decides whether or not the 
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defendant was legally sane or insane at the 

time of the crime. Do you understand this 

two-part procedure? 

A. 	 Yes. 

Q. 	 At the first phase or guilt phase of this trial, 

you will most likely hear psychiatric testimony 

regarding the defendant's mental state at the 

time of the alleged act. This psychiatric tes­

timony at the first phase will be offered to 

aid you in deciding whether the defendant pos­

sessed the particular mental state which is 

necessary to be guilty of this crime. The psy­

chiatric testimony at the first phase will not 

be offered to you to determine whether the de­

fendant was legally sane or insane. Do you 

understand this distinction? 

A. 	 Yes. 

Q. 	 If the judge instructs you at the end of the 

first phase or guilt phase that the defendant 

is presumed to be sane, will you follow this 

instruction even though you have heard psychia­

tric testimony on the issue of the defendant's 

mental state? 

A. 	 Yes. 

Q. 	 If the defendant is found guilty at this first 

stage, the burden of proof in the second phase 
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or sanity phase is on the defendant to prove 

that he was legally insane by preponderance 

of the evidence. Will. you be able to follow 

the judgers instructi.ons in this regard? 

A. 	 Yes. 

Q. 	 Are you familiar with the test for legal san­

ity in California? 

A. 	 No. 

Q. 	 Will you follow the judge's instructions re­

gardi.ng the test for legal sanity even though 

you might happen to disagree with it? 

A. 	 Yes. 
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CHAPTER IX 


DIRECT EXAMINATION OF 


THE PSYCHIATRIST 


In most every instance in which the prosecution intends 

to seriously challenge a diminished capacity or insanity de­

fense, it will be incumbent upon them to elicit testimony 

which rebuts or controverts the defense psychiatrist. This 

is true even though the prosecution is successful in impeach­

ing the defense psychiatrists on cross-examination since an 

appellate court may resolve uncontradicted opinions and con­

clusion s of defense psychiatrists, contrary to the jury ver­

dict (but see People v. Coogler, infra). It is therefore not 

only tactically advantageous to controvert defense psychia­

t rists, but may become a legal necessity on appeal. 

There are basically two sources in utilizing psychiatric 

testimony on rebuttal. The first is the psychiatric expert 

who has been appointed by the court under 730 E.C., 1017 E.C., 

or 1027 P.C. to examine the defendant and has rendered an 

opinion which is favorable for the prosecution. The second 

source is, of course, the psychiatric expert who is brought in 

or retained by the prosecution independently to examine the 

defendant and render an opinion. The latter source presents 

the problem of the defendant's voluntary submission to an ex­

amination by the prosecution psychiatrist as well as the ini­

tial problems in choosing a psychiatric expert. 
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The defendant cannot be forced to undergo a psychiatric 

examination (In re Spencer (1965) 63 C 2d 400.) The defend­

ant may have undergone psychiatric examinations by defense or 

court appointed psychiatrists who have rendered favorable 

opinions for the defense. In such a case the defendant, either 

on his own initiative or by advice of counsel, may refuse to 

be examined by the prosecution psychiatrist. Although the 

prosecution may be able to elicit testimony and comment upon 

this type of tactical refusal, (no appellate court cases can 

be found on this point but the Los Angeles Superior Court has 

allowed such comment in some cases) such refusal by the de­

fendant may render the prosecution psychiatric opinion worth­

less. In People v. Bassett (1968) 69 C 2d 122, defense psy­

chiatrists testified to defendant's diminished capacity during 

a homicide. The prosecution on rebuttal called psychiatrists 

to the stand who had not examined the defendant. Their testi ­

imony, which was favorable to the prosecution, was elicited as 

a result of . a series of hypothetical questions PQsed by the 

prosecutor. The court held, in essence, that in the absence 

of a clinical examination (personal interview) the psychia­

trists' opinions held little weight and proceeded to find 

against the trial verdict. In the field of diminished capa­

city, the psychiatrists' opinion as to the requisite mental 

state is of little or no value if based solely upon hypotheti ­

cal questions even though the hypothetical questions them­

selves have been properly phrased from an evidentiary 
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standpoint. The court in Bassett reasoned that expert psychi­

atric evidence regarding the defendant's mental state is real­

ly an argument of an expert to the court, and is valuable 

only in regard to the proof of facts and the validity of rea­

sons advanced for the conclusion. All is not lost, however, 

should the defendant refuse to undergo an examination by an 

additional psychiatr1st chosen by the People. In Pe ople v. 

Coogler (1969) 71 C 2d 153, a psychiatrist testified for the 

defense. There Vias no psychiatric testimony on behalf of the 

People. The prosecutor (Mr. Aaron Stovitz) attacked t h e psy­

chiatrist on cros s -exami n ation showing that the psychiatrist 

did not speak to any witnesses at the trial, did not review 

the preliminary he aring transcript, did not read the police re­

ports and relied on the defendant and his wife exclus ively to 

indicate that he (the defendant) had no memory . The Supreme 

Court stated that the psychiatrists' opinion was improperly 

based and sustained the conviction of first degree murder de­

spite the fact that the psychiatric evidence presented by t h e 

defense was uncontradicted by other psychiatric testimony. 

The holding in the Bassett case only applies when the psych­

iatrist is asked to give arl opinion on the ultimate question, 

namely, the defendant's mental state. There woul d be no 

Bassett problem in situations where the prosecution puts on 

expert witnesses and elicits testimony which would impeach the 

defense psychiatris t. In other words, even i f the defendant 

has not submitted to voluntary examination, the prosecution 
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may still validly put on psychologists or psychiatrists to im­

peach or to controvert the grounds upon which the defense psy­

chiatrist based his opinion. If the defense psychiatrist based 

his opinion on certain psychological tests, it might be advis­

able for the prosecution to call its own psychiatrist to 

testify to the weakness and/or shortcomings of the particular 

tests used. 

Before the prosecution expends the time and effort in se­

lecting a psychiatrist, it is wise to determine whether the 

defendant will submit to an evaluation. 

In choosing a psychiatrist, the prosecution might be well 

advised to select a "board certified expert" with a background 

in neurology. This medical specialist deals in organic brain 

damages and disorders of the central nervous system. Such an 

expert will more often than not want evidence in the form of 

an electroencephalogram or other medical tests before express­

ing the ultimate conclusion of diminished capacity. In other 

words, this specialist generally requires more in the way of 

objective medical proof than does the psychiatrist who is steeped 

in psycho-analytical theory with a firm belief that the sub­

conscious mind dictates and controls the conscious mind. A 

Freudian psychiatrist trained in psychoanalysis may not accept 

the concept of moral responsibility and free will; to him the 

concept of "diminished capacity" or "diminished responsibil ­

ity" is accepted even before he examines the defendant since 

he strongly adheres to the philosophy that the subconscious 
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is dominant. Furthermore, psychiatrists or psychologists who 

are oriented to the testing and treatment of healthy individ­

uals often produce an expert who is less biased -towards the 

defense. The psychiatrist or psychologist who devotes his ca­

reer to the testing of a wide spectrum of individuals looks 

and expects to see a normal person mirrored within the test ­

ing protocol. The expert who devotes his professional career 

to testing of inmates of a mental hospital looks and expects 

to find within the testing protocol, a mentally ill person. 

Once a psychiatrist is chosen, case preparation is cru­

cial. The risk of error in opinion making increases with 

greater limitations and information. All opinions are neces­

sarily qualified by the accuracy and scope of material upon 

which they are based. Therefore, it is imperative for the 

deputy district attorney to make every bit of information re­

garding his case available to his psychiatrist. This includes 

each and every report, statements of witnesses, statements 

from members of the defendant's family, employment and school 

records, and anything else that bears upon the defendant's be­

havioral history. The need for obtaining as much valid mater­

ial as possible about the defendant is obvious. Psychiatrists 

should also be provided with the reports and opinions of any 

other doctors who examined the defendant. They must read and 

know the testimony taken at the preliminary hearing, as well 

as the testimony of all witnesses at trial as reflected in a 

daily transcript or daily summary of testimony. 
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One of the most fruitful areas of information regarding 

the defendant which is often overlooked by the prosecution is 

the defendant's actions, behavior, statements and demeanor dur­

ing and immediately after his arrest (in cases where the crime 

and arrest closely coincide). For example, in the Sirhan case, 

the defense psychiatrists painted a picture of a tremendously 

disorientated individual at the time he shot Senator Kennedy. 

On rebuttal, the prosecution successfully used statements and 

behavior of Sirhan immediately after the shooting which demon­

strated a more aware and orientated mind. 

Since the defendant's mental state is first placed in is­

sue by the defense, the prosecution will commonly put their 

psychiatric expert on the witness stand in rebuttal. This 

permits the psychiatrist to have reviewed the testimony of the 

defense psychiatrists. It is now the duty of the prosecutor 

to most effectively conduct his direct examination. 

The deputy district attorney should always be aware of 

his role in direct examination, namely, that of acting as a 

conduit through which the testimony of the witnesses is trans­

ported to the jury. In other words, the deputy district at ­

torney in his direct examination is not acting as an active 

performer as he does in voir dire, cross-examination, and ar­

gument, but acts in the passive role in causing the witness to 

articulate and effectively paint a verbal picture for the jury. 

The better he can do this, the more convincing and effective 

will be his case. 
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Once the psychiatric witness is placed on the stand, the 

first order of business will be to qualify him in front of the 

jury. This can be done in either of two ways; first, the 

deputy district attorney may ask an opening question request­

ing the expert to qualify himself. In such a case, the psy­

chiatrist will spend 5 to 7 minutes setting forth his back­

ground, training, and experience in a narrative fashLm. The 

second method is for the prosecutor to have 5 to 10 key ques­

tj_ons in the more important areas of qualification. Prior to 

placing the psychiatrist on the stand, the deputy district at­

torney should ask the way in which the expert himself wishes 

to proceed. As a general rule it is more effective to ask a 

series of questions, letting the expert proceed t o qualify him­

self in sele cted areas rather than the uninterrupted narrative. 

The long narrative form often creates the impresslon that the 

expert is a bit boastful and arrogant. 

The prosecution is not required and should not, as a mat­

ter of strategy, accept a stipulation to the p sychiatrist's 

qualifications in front of a jury. Should the defense offer 

such a stipulation, the deputy district attorney might merely 

indj.cate to the court that he believes that it would be helpful 

for the jury to hear the doctor's qualifications. 

Once having qualified the psychiatrist, the prosecutor 

will then begin to question the psychiatrist regarding his 

clinical examination of the defendant. 
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The deputy district attorney must initially build a 

structure of what was done in regard to this psychiatrist's 

contact with the defendant. The deputy should establish when 

and where the examination or evaluation took place; in what 

type of setting, how long, and who was present during any in­

terview or contact with the defendant in the clinical environ­

ment. Questioning should then proceed to establish what other 

actions the psychiatrist initiated in making his clinical 

evaluation, i.e., psychiatry tests, medical examinations, neu­

rological testing, etc. The psychiatrist should set forth as 

completely as possible his own preparation for giving an opin­

ion. This would include enumerating the reports that were 

read, interviews with relatives or witnesses, consultations 

with other professionals in the same or related fields. After 

covering this basic structure, of what was done, the expert is 

then ready to express his opinion as to the particular mental 

state in issue. 

It is at this point that many deputies run aground. It 

is a mistake for the lawyer on direct examination to leave his 

expert with a conclusionary opinion for this permits the cross­

examiner to attack the opinion of his, the defense counsel's, 

own ground. The lawyer on direct examination must go forward 

after eliciting the opinion as to the particular mental state 

and have his expert SUbstantiate and fortify his opinion with 

detailed information revealing the information upon which the 

opinion is based. 
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The lawyer on direct examination can most effectively do 

this by acting in a supportive role and directing the wit­

ness's answer from one area to another in filling the resevoir 

with reasons resulting in the ultimate opinion. The expert 

must define how various areas such as basic behavior patterns, 

demeanor and answers to questions in the clinical evaluation, 

results of tests, the actions of the defendant during the 

crime, positively correlate in giving rise to the ultimate 

opinion. 

What the deputy district attorney is attempting to ac­

complish is to clearly illustrate to the jury that his psychi­

atrist's opinion is to be given more weight because his psy­

chiatrist was better prepared, thus having a greater knowledge 

of the defendant and the crime and, therefore, is in a posi­

tion to give an opinion which is clinically and professionally 

valid. 

It is often helpful for the rebuttal psychiatrist to ar­

ticulate why his opinion differs from that of the defense psy­

chiatrist. If the defense psychiatrists have testified in 

terms of mental illness or psychiatric classifications as 

such, it might be helpful for the rebuttal psychiatrist to ex­

plain that what is really important is the degree of mental 

impairment as it relates to a particular mental state as op­

posed to mental illness in the treatment or therapeutic sense. 

Above all, the professional witness should not react as 

an advocate or testify in a professionally biased manner. The 
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professional will only be effective if he remains in fact and 

appearance to be an objective and impartial friend of the 

court. 

So long as the rebuttal psychiatrist has been thoroughly 

prepared and has been questioned properly on direct examina­

tion, the risk of damaging impeachment by the defense on 

cross-examination is appreciably lessened. If the prosecutor 

wishes the services of a professional witness, it is his pro­

fessional dutyto have afforded the professional all relevant 

information and to have reviewed the case with the psychia­

trist before going to court. 
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CHAPI'ER X 

CROSS-EXAMINATION 

Effective cross-examination of defense psychiatrists and/or 

psychologists is essential if the prosecution expect s to success­

fully challenge and controvert a dimi nished capacity or insanj_ty 

defense. 

Since psychiatry is such a specialized field, the deputy 

district a ttorney must not only become adept at the technique of 

cross-examination in general, but must be versed in the intrica­

cies of psychiatric diagnosis and classification. 

One of the attributes of an effective cross-examiner, 

whether he is cross-examining a lay witness or an expert , is cu­

riosity and the ability to satisfy curiosity by intensive ques­

tioning of the witness. The purpose of cross-examination is, of 

course, to insure truth and objectivity by subjecting a witness's 

answers to an adversary in-depth "analysis" by the opposing at ­

torney. The curious cross-examiner is effective in this regard 

since he is reluctant to accept a witness's answers at face value 

and insists upon explanation and substantiation. 

The cross-examination of a psychiatric witness presents 

unique problems: the psychiatrist is a highly qualified profes­

sional who is generally extremely articulate in expressing an 

opinion which he believes to be clinically and ethically correct. 

Because of his professional qualification there is a danger that 
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the deputy district attorney will be tempted to accept the psy­

chiatric opinion without rigorously subjecting it to the testing 

process of cross-examination. Since the prosecutor will rarely 

encounter fabrication or untruthful testimony from thepsychia­

tric witness, the district attorney's method in cross-examination 

will be to show why the ultimate opinion may lack reliability or 

validity by attacking any weakness in the underlying basis for 

the opinion. 

An adequate discussion of psychiatric cross-examination 

first requires a discussion of some of the fundamental reasons 

why psychiatric testimony is vulnerable within the trial setting . 

The first part of this chapter will set forth four areas which 

tend to create a lack of reliability on the p2rt of psychiatric­

legal opinions; not because the expert witness himself is inade­

quate or vulnerable, but because of fundamental c onflicts in 

philosophy and definition. Only by appreciating these basic dif­

ferences can the deputy effectively apply his technique of cross­

examination. 

I. 	 Vulnerability of Psychiatric­
Legal 0Einions: 

A. Philosophical Conflict 

The psychiatrist as part of the medical pro­

fession has an ingrained philosophy directed toward 

therapeutic and treatment go a ls. When the psychia­

trist is called upon to apply his :.3cience to legal ends 

within the justice system, he often feels tha t he is 
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violating a basic medical precept, primun non nocere, 

(above all, do no harm to the patient). This pro­

motes considerable conflict for many psychiatrists 

resulting from a clash between what they consider 

their traditional professional ethics and their du­

ties in forensic psychiatry which are directed to the 

values of the legal system. This conflict results in 

a bias which is apt to subvert the objective applica­

tion of psychiatry for courtroom purposes. 

Another basic philosophical conflict faced by 

the forensic psychiatrist is his predisposition to 

"find" illness. Just as it is more dangerous in the 

criminal law to convict an innocent person than to 

acquit a guilty one; likewise, in the medical profes­

sion it is more serious to mistake illness for health 

than vice-versa. In other words, a mistake in medi­

cal judgment-making that is carefully avoided is mis­

construing disease as health in not recognizing ill­

ness in a person who is actually ill; but on the con­

trary mistake, namely, that of misconstruing health 

as illness is not so serious illl error. This funda­

mental medical policy is based upon the greater value 

accorded to the suspicion of illness than health. 

The medically trained individual accepts the burden 

of disproving illness as ~ condition of establishing 
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the patient's state of health. This is apt to give 

rise to a subconscious bias on the part of the psy­

chiatrist that tends to conflict with a basic pre­

cept of the criminal law, namely, that most indi. ­

viduals possess the ability to exercise free will 

and choose between alternative courses of action. 

B. 	 Le~al v. Psychiatric
De initions 

The bias resulting from the above philoso­

phical conflicts creates a reluctance on the part of 

psychiatrists to accept what to them may be a much 

too s tringent legal definition of mental illness. 

The law as dictated by social policy considerations, 

not psychiatric policy considerations, sets a much 

higher threshold for mental impairment leading to 

exclusion from criminal responsibility than is ac­

c eptable to many psychiatrists. The psychiatrist's 

opinion is vulnerable and lacks reliability when he 

fails to recognize and understand that social policy 

(law) determines the definition of legall.y signifi ­

cant behavior as well as the threshold levels of 

this behavior. 

The legal system and the psychiatric profession 

define mental illness and the various classifications 

of mental illness according to their own goals and 

purposes. Considerable difference exists between the 
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two professions with respect to threshold levels of 

mental impairment that define mental illness. The 

threshold for mental impairment as determined by psy­

chiatric values is molded by therapeutic and treatment 

goals and is quite low. The legal threshold for men­

tal impairment as determined by social policy consid­

erations is much higher. 

This definitional problem in differentiating the 

legal from the psychiatric meaning of terms can be il­

lustrated in the area of diminished capacity. For a 

defendant to be guilty of murder in the first degree, 

he must be found to possess, at the time of the crimi­

nal act, the mental capacity to maturely and meaning­

fully premeditate, deliberate and reflect 'tpon his act 

and upon the gravi.ty of its consequences. Simila rly, 

he must be found to possess a level of mental capacity 

to r~flect upon his intent to kill or seriously injure 

as well as to possess the mental capacity to appreci­

ate his obligations to conform his actions in accord­

ance with the duty imposed by law, (malice after­

thought). The term "maturity",when considered for 

purposes of exclusion from criminal responsibility 

under the legal definition of diminished capacity, does 

not carry the same significance as this term holds psy­

chiatrically. Exclusion from the category of first de­

gree murder on this legal basis does not require that 
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"maturity" connote the fullest psychiatric maturity. 

The concept of lImature" premeditation, deliberation 

and reflection, carries legal connotations of a 

threshold level of maturity that allows for the pres­

ence of discernible mental problems in the mature 

mental state. The psychiatric threshold level for 

immaturity is considerably lower than the high thresh­

old of legal immaturity; the level of emotional and 

mental immaturity for treatment purposes is exceeded 

long before the level of mental immaturity for legal 

purposes is reached. Were this not so, every defend­

ant charged with homicide would be exculpated from 

murder in the first degree because such persons could 

be demonstrated to possess emotional or psychiatric 

maturity in less than the full sense. 

Along the same lines, psychiatrists tend to 

eguate mental illness with legal diminished capacity. 

However, the clinical classification of any psychia­

tric disorder, per ~, carries little weight with re­

spect to proving t~e legal issues of mental illness. 

A psychotic defendant may be delusional, hallucinat­

ing, or suffering from other manifest psychotic symp­

toms, but, unless these symptoms can be Sh0W1:1 to im-­

pair his mental functions as these relate to a par­

ticular legal capacity, the defendant's impaired men­

tal state will not have any probative value, and the 

psychiatrist's opinion will be vulnerable in court. 
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c. 	 Psychoanalytic Bias: 

A revolution in psychiatric philosophy and 

approach occurred in the 19th century as a result of 

the writings and teachings of Sigmund Freud. Basic­

allY1 Freud believed that one's conscious motivations 

and actions were in great part due to the functional 

structure and output of the subconscious mind. Many 

doctors complete medical school and qualify as psy­

chiatrists by studying and resolving mental illne s s 

through an adherence to Freudian psychoanalytic 

tecl:l__nique 0 Acceptance of the philosophy of "sub­

consciOlls mind control" insures that any examined con­

duct is diminished by definition. A psychiatrist 

steeped in psych oanalytic training and tecmlique is 

prone; to trace a man's every deed to some cause be­

yond the actor's own meaning and says that although 

the man is aware of his actions, he is unaware of the 

assembled sources in his subconscious or unconscious 

which determined his course of action. 

Within the legal framework, an emphasis on un­

conscious motivations is often in conflict with overt 

actions and behavior of the accused, thus exposing an 

area of vulnerability regarding thr-o psychiatric opinion. 

D. 	 Inadequate Basis for Psychiatric­
Legal Opinions: 

When dealing with insanity or diminished 
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capacity issues, the law asks the psychiatrist to ex­

amine a defendant after his criminal act, and then to 

give an opinion which must be expressed within the le­

gal definitional framework. This opinion may lack 

adequate basis for the following reasons: 

1. 	 The psychiatric opinion is often based upon a 

reliance on a clinical ~valuation whereby 

knowledge is gained by an intuitive interper­

sonal experience between the psychiatrist and 

the defendant. 

Although the clinical evaluation may be a 

psychiatrically valid approach, it is often 

vulnerable within the legal framework since 

interpretation will oftentimes widely differ 

between psychiatrists. The vulnerability may 

increase when the psychiatrist relies solely 

upon the clinical evaluation for his opinion 

without aid of neurological and/or psychologi­

cal testing, or an examination of the defend­

ant's behavior history, which might tend to 

corroborate or discredit his subjective diag­

nosis. 

2. 	 The level of reasonable medical certainty or 

reasonable medical probability again suffers 

when the psychiatrist must extrapolate his 

clinical findings regarding a defendant's 
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present mental state back to a previous period 

in ti.me. 

3. Should the psychiatrist rely on neurological 

or psychological testing in rendering an opin­

ion regarding mental state, the tests them­

selves pcesent a built-in inadequClcy; namely, 

psychological tests have not been devised with 

the legal definitio'lal goal in mi.nd. In other 

words, the test themselves do not, as such, 

test for "legal capacity" or knowledge of 

"right or wrong ff • The tests at best give a 

valid personality profile upon which the psy­

chologist or psychiatrist must inte~pret. The 

test results are C)rlly circurnstant_Lal evidence 

that is subject to varying interpretations. 

Tl1e above four areas, as well as many others that are not 

covered above, do not represent a critic.Lsm of the psychiatrist 

as such. The problem areas illustrate the difficulty in "mixing" 

law and psychiatry within the trial setting. On the one hand 

problems are created by an incompl~te knowledge and approach of 

the legal objective (legislatively detennined threshold of be­

havior) on the part of the psychiatrist. Likewise, problems re­

sult by requiring psychiatrists to make a moral judgment, i.e., 

whether a defendant knew the differenc~ between right and wr,mg J 

when he is trained cmd qualified only tn 8xpress psychiatri.c 

opinions. 
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II. Approach and Technique: 

A psychiatrist's opinion regarding a defendant's men­

tal state must, by definition, be based upon the information 

which is either made available to the psychiatrist or that which 

the psychiatrist seeks out himself. Fundamentally, this informa­

tion comes from two areas: the first by raw source material in 

the form of neurological and/or psychological tests, statements 

of witnesses, police reports and material bearing on the defend­

ant's prior behavioral history as shown by school records, em­

ployment records, etc.; the second basLc area being information 

derived by the psychiatrist based upon his intuitive findings in 

the clinical evaluation with the accused. 

The most that can be said of any psychiatric opinion 

is that it is psychiatrically valid based only upon the available 

information and only to the extent that this informatto:l is cor-­

recto Consequently, the approach of the prosecutor in cross­

examination will be to show that the information upon which the 

psychiatrist based his opinion is either incomplete or incorrect 

or both. 

The prosecutor's first task, then, in preparing for 

cross-examination, is to review the reports of the psychiatrist in 

determining upon what he based his opinion and to listen and take 

notes during the psychiatrist's direct examination. The prosecu­

tor on cross-examination will then be in a position to confront 

the psychiatrist with additional relevant information bearing upon 

the defendant's behavior and ask the psychiatrist whether his 
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opinion is changed by the additional information. This puts the 

psychiatrist in the position of either defending his opinion at 

all costs in the face of additional and contradicting information 

or stating his opinion would be changed in the face of this addi­

tional information, in which case his original opinion is weaken­

ed. 

The various areas discussed below illustrate some of 

the specific approaches that can be taken in challenging the basj.s 

of the psychiatrist's opinion. 

A. 	 Additional Information Regarding 
Defendant's Mental History 

It so often happens that the defense psychia­

trist will only be versed in the recent behavioral his­

tory of the defendant as it relates to the crime in 

question. The conscientious deputy may find that the 

defendant has been previously examined by another psy­

chiatrist or psychologist in his past. If this is the 

case, the prosecutor is in an excellent position to con­

front the psychiatrist with this additional information 

that was not made available to the defense psychia­

trist. 


To illustrate: 


Q. 	 BY MR. CARR, D.D.A.: Doctor, you knew 

that the defendant has been up in the 

State Prison for some period of time, 

did you not? In connection with this 

matter? 
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A. 	 Oh, yes . 

Q. 	 And you kne w, did you not, at that time 

that the re a re p sychiatrisfuattached to 

the State Pri s on staff? 

A. 	 I have b e en s o aware, yes. 

Q. 	 And did you check. or c ontac t the state 

Pri s on medical staff a t all as to what 

r e co rds t hey h ad c onc erning the de­

fendant ? 

A. 	 No , I did not . 

Q. 	 In connection wi t h your conversation 

with the defendant , did he mention a 

Dr . Scbmidt, a p sych~Latrist at San 

Quentin with whom the defendant had 

talked? 

A. 	 He may hav e . This SOlIDds somewhat 

familiar. 

Q. 	 Are you acquainted with Dr. Schmidt? 

A. 	 No, I am n ot . 

Q. 	 The psychi.a t r i c fraternity of which you 

s ay you are a member has various direc­

tories, does it not, of spe cialis t s in 

psychiatry in Southern California. 

A. 	 Nationally it does. 

Q. 	 Did you l ook. in the dire ctor t o deter­

mine the qua lifica tions of Dr. Schmidt 
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or anything at all about him? 

A. 	 No, I did not. 

Q. 	 As far as other studies were concerned 

by possibly other doctors, psychia­

trists, you read Dr. McGinnis' report 

but not his testimony at the previous 

trial, is tha t right? 

A. 	 That's correct. 

Q. 	 You heard about Dr. Schmidt or you may 

have heard about Dr. Schmidt but you 

made no inquiry of the medical depart­

ment at San Quentin concerning the de­

fendant? 

A. 	 That's correct. 

Q. 	 Now at the time you made the examina­

tion of the defendant he was incarcer­

ated in Los Angeles County Jail, was 

he not? 

A. 	 Yes. 

Q. 	 Now was it in this building or was it 

over in what is s ometimes called the 

New Jail Building? 

A. 	 I believe it was in the Central Jail. 

The new jail. 

Q. 	 All right. Now, you know that there is 

maintained over in the whole county jail 
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system a rather extensive medical de­

partment? 

A. 	 Yes . 

Q. 	 Do you know Dr. Marcus Crahan who is 

the head of that medical department? 

A. 	 Yes. 

Q. 	 Did you have any conversat i on with Dr. 

Crahan to determine wh et her or not 

they had any medical recor d s, either 

psychiatric, mental or physical rec­

ords as far as the defendant was con­

cerned? 

A. 	 I did not . As psychiatri s t for the 

def ense I have been made to understa..Yld 

at t he jails t hat the j ail hospital 

records a r e not available t o me ~Ylder 

those circumstances. They have not 

been regularly , so I did not. 

Q. 	 Who made that understood to you? 

A. 	 The jail personnel. 

Q. 	 Did you talk to Dr. Crahan? 

A. 	 No. 

Q. 	 You know that Dr. Crahan is the Medi­

cal Director ove r there? 

As can be seen by the above cross-exami.nation, the 

deputy district attorney has (-J.ccomplished two purposes: 



he has by inference impeached the opinion of the psy­

chiatrist byshowing that he (the psychiatrist) did 

not seek out and avail himself of informati.on that is 

obviously relevant; therefore, impeaching the basis 

of the opinion; and secondly, the prosecutor, elicit ­

ing the above responses, is setting himself up for 

effective argument since he can now state, based upon 

t he record, that the psychiatrist's opinion is not 

entitled to much weight. 

B. 	 Reliance Upon the Defendant's 
statements j_n the Clinical 
I nt erview 

In the majority of the cases, the psychia­

trist's opinion is based in large part upon a clinical 

int e r vi ew With the defendant. At this interview, the 

psychiatrist receives the defendant's explanation of 

the criminal act as well as the defendant's explana­

tion of his feelings and/or motivations during and 

prior to the crime charged. At the very least, the 

defendant's explanation is a biased one in which he is 

either consciously or subconsciously structuring his 

answers in such a way they are beneficial to him. At 

most, the defendant is telling an outright lie regard­

ing his feelings and mental state during the criminal 

act. The deputy district attorney must inquire into 

what extent the defendant was believed by the psychia­

trist and to what extent the psychiatrist made any 

150 


http:informati.on


outside or further investigation tending to support 

the defendant!s version. The psychiatrist may then 

be confronted wi t h a series of q1lestions in which he 

is asked that, assul'T!ing the defendant was not truth­

ful in a particular area, would his opinion still 

remain the same? 

To illustrate: 

Q. 	 BY MR " HOF~~, DoD.A.: All right. Now, 

wouldn't it be fair to say that a great 

deal of your opj.nion must necessarily be 

based upon what he told you? 

A. 	 Yes. 

Q. 	 And if he is lying to you, that would in­

validate some of your opinion, at least; 

wouldn' t that be fair to say? 

A. 	 Ye s. 

Q. 	 In other words, you are like any other 

doctor, a psychiatrist or medical doctor 

who practices strictly in the more physi­

cal fields, you have to rely on the case 

history; r i ght? 

A. 	 Yes. 

Q. 	 And if you get a patient that comes in, 

say, for a bad knee and keeps saying, 

"it hurts", and "it hurts", you are 

pretty much going to assume that there is 
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something wrong with his knee. And if 

he is lying, you are probably still go­

ing to assume it for quite a while? 

I mean, a doctor goes on a case his­

tory? 

A. 	 I lean heavily on information that I se­

cure from the defendant. 

Q. 	 Right. 

This area of attack can be expanded by confronting 

the psychiatrist with statements that the defendant 

made to others which are inconsistent with statements 

he made to the psychiatrist at the clinical interview. 

To illustrate: 

Q. 	 BY MR. FITTS, D.D.Ao: To the investi ­

gators who preceded you, and perhaps 

to you, he lied about going to the Am­

bassador on Sunday, didn't he? 

A. 	 Yes, I knew about that. 

Q. 	 Well, you were interested I suppose in 

why he lied to the other people and 

then told you about it? 

A. 	 Yes. 

Q. 	 Why do you suppose he lied to the other 

people? 

A. 	 Because he did not trust the other 


people. 
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Q. 	 He trusted you? 

A. 	 Not completely, but he had already been 

caught in that lie and thought I knew. 

Q. 	 How had he been caught in that lie? 

A. 	 I don't recall now, but I knew ahead of 

time that he had and that Sirhan knew. 

Q. 	 Do you suppose somebody had told him 

through the process of discovery that 

the prosecution had witnesses who had 

seen him there on that night? Do you 

think that is what changed his mind? 

A. 	 I have no knowledge of that. I don't 

know. 

Not only should the psychiatrist be confronted 

with statements that the accused told others which are 

not consistent with the statements told the psychia­

trist, but also the psychiatrist should be confronted 

with the statements of witnesses which conflict and 

are not consistent with the psychiatric diagnosis. In 

other words, in making diagnosis, the psychiatrist in 

the clinical interview must di fferentiate the informa­

tion received from the defendant; accept some of the 

information as true, reject some of the information 

told him by defendant as untrue. If the deputy district 

attorney determines that the psychiatrist has accepted 

some information as true, but there exist statements of 
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other witnesses to the contrary, this can be used ef­

fectively in the cross-examination. This places the 

psychiatrist in a position of acknowledging the other 

statement which might tend to weaken or alter a psy­

chiatrist's opinion. If the psychiatrist refused to 

accept the witness's statement, he is then placing 

himself in the position of arbitrarily and capricious­

ly rejecting a possibly valid statement. 

To illustrate: 

Qo 	 BY MR. FITTS, D.D.A.: With reference 

now to the things that you knew, did 

you know at the time that you inter­

viewed Sirhan that at sometime after 

the death of Martin Luther King, on a 

We~~esday, that Sirhan, in a politi ­

cal discussion with a trash collector 

named Alvin Clark, had said in those 

circumstances: "Why are you voting 

for him? I am going to kill that so 

o.b.", or words to that effect? 

A. 	 I read that testimony. 

Q. 	 You di~~ 't know about that until this 

trial started, is that true? 

A. 	 No, I did not. 

Q. 	 Was that Sirhan in a disassociative 

state speaking or was that the usual 

Sirhan speaking? 

154 




A. 	 I do not believe he said that, sir. 

Q. 	 Well, the witness testified to it 

from the stand. 

A. 	 I think the witness was incorrect. 

Q. 	 Is that a polite word for saying 

that the witness was lying? 

A. 	 No. It is just that he was incor­

rect. 

Q. 	 And the basis for your belief -­

You did not see the witness on the 

stand? 

A. 	 No. 

Q. 	 You did not know anything about the 

witn ess except for the statement 

which you read? 

A. 	 No. 

Q. 	 You weren't here when he was pres­

ent, testifying? 

A. 	 I prefer to believe Sirhan. 

Q. 	 Why do you prefer to believe Sirhan? 

A. 	 Because Sirhan's information is con­

sistent with a large number of other 

things that he told me. This particu­

lar witness's story is not consistent. 

I thirL"k it is quite possible that the 

witness wasn't correct. 
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Q. 	 Now , you told us yesterday that through­

out your interviews with Sirhan, when 

he was his usual aware self, that there 

was a sort of a war going on between 

the two of you? 

A. 	 Yes. 

Q. 	 You have t old us that from the first to 

last he was uncooperative with you. Is 

that right? 

A. 	 Yes. 

Q. 	 There is no question in your mind that 

Sirhan was consciously selecting certain 

material to give you and consciously 

withhol ding other material because he 

did not t rust you? 

A. 	 Yes, that is correct. 

The psychiat r ist in the above examination placed 

himself in t he unten a ble position of passing upon the 

credibili ty of a witness who had testified under oath. 

By doing this, h e has, of course, confused his func­

tion with that of t he ;jurors . 

c. 	 Actions of the Defendant as 
they Relate to Mental State 

In analyzi ng the criminal case from the stand­

point of dimi nished capacity or insanity defense, the 

attorney must keep in mind the basic proposition that 
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one's behavior and actions reflect or mirror his in­

tent. Most psychiatrists will agree with this basic 

principle that one's actions reflect in large part 

his existing mental state. However, this basic prin­

ciple does not hold true if the individual is truly 

psychotic. If the prosecution is proceeding on the 

theory that the defendant was not psychotic at a par­

ticular time, then an effective approach to cross­

examination is to confront the psychiatrist with the 

defendant's actions showing purposeful and "step-by­

step l! behavior leading to a foreseeable result. By 

confronting the psychiatrist with each of the defend­

ant's purposeful actions leading up to the crime, the 

deputy district attorney is illustrating to the jury 

inferentially that the defendant was aware and ori ­

ented suffiCiently to carry out meaningful activity 

leading to a foreseeable result. 

EVen though the psychiatric witness may disagree 

with your questions or may equivocate, this technique 

again places in front of the jury the facts pertain­

ing to the criminal act as well as placing in front 

of the jury the prosecution's theory of presentation. 

To illustrate: 

Q. 	 BY MR. HOWARD, D.D.A": Well, I am not 

sure, doctor, but I will ask you if 

you heard the defendant testify that he 
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worke d , that he left the Ambassador and 

he went to his automobile and he got in 

hi s automobi l e and determined that he 

was too drunk to drive, that he worried 

a bout car insurance and the possibility 

of an automobile accident and there­

after de c ided t o go back to the Ambassa­

dor Hotel t o get a cup of coffee to 

s obe r up and did you hear that portion 

of the testimony ? 

A. 	 Yes, I be l ieve I did. 

Q. 	 Doe s that i ndicat e to you a diminished 

capacity? 

A. 	 It doesn' t i ndica t e a diminished capa­

cit y . 

Q. 	 Doe s it indica t e a thinking capacity? 

A. 	 Of a kind. 

Q. 	 What do you mean by"of a kind"? 

A. 	 Well, it indi cates that he was conscious­

l y aware of it, that he did not want to 

go out on t he road and hurt somebody be­

cause he was in a state of mind, because 

of hi s apparent or alleged drinking that 

he might hu r t some body while intoxicated, 

so h e decided "I have got to get coffee", 

meaning, I want to be sober, and that is 
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all it means to me. 

Q. 	 That is pretty reasonable thinking pro­

ce s s , is that your statement under that 

hypothesis? 

A. 	 Reasonable as to what? 

Q. 	 As to the set of facts I gave you. 

A. 	 Re a s onable .in that he wanted to sober 

up? 

Q. 	 Yes. Reasonable considering the conse­

quences of an accident without insur­

ance. 

A. 	 Up to that point, yes. I had not 

thought of the insurance, but that 

would be reasonable. 

Q. 	 And i.t shows some type of thinking pro­

cess, does it not, as a psychologist? 

A. 	 Yes. There is some logic to that up to 

that point. 

Q. 	 Wel l , doe~) it break down at some point? 

A. 	 Yes, it does. 

Q. 	 Y-lhere, rLght after I have given you those 

four facts? 

A. 	 I donlt know exactly where the break­

down i s but the last thing he consci­

ously remembers is re-telling of the 

story he has got to get some coffee, and 

from that point on he canlt recalL. 
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Q. Will you stick with the facts that I 

have given you for the purpose of this 

cross-examination and may be up to what 

point would you say that it was pretty 

reasonable thinking? 

A. 	 Well, for thj_s man it would be exceed­

ingly good th.inking. 

Q. 	 Well, for anyone it would be pretty 

reasonable thinking? 

A.. 	 For aDY man that would be normal think­

ing. 

Q. 	 BY MR. HOF1?T1AN, DoD.A.; All right. 

Now, as he assaulted him with a 1969 

Buick, don!t you think, in your opinion, 

it might have cro s sed his mind that r i.ill ­

ning over him mieht kill him? Don!t 

you .suppo s e that might have gone throllgh 

his mind there? 

A. 	 Well, as I testified, I felt that the 

state of his mind at that time was not 

slJ.ch as to perrni t the calm, rationality 

that you suggest in your que stion. 

Q. 	 Well, I am trying not to suggest that. 

I am going to ask you though aDd try to 
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get it directly responsive to what I 

ask. Don't you think that aft~r the 

other ma.Y} said, "Run over him", and he 

turned the car and went at least 200 

feet 	from where he started and ran over 

him, 	 that the thought at least crossed 

his mind that this may kill the fellow? 

A. 	 I felt that his state of mind at the 

tlme did not permit him to reflect, to 

consider, or to decide. 

Q. 	 Do you t~ink it ever occurred to him as 

he approached the man with his 2-ton 

Buick that it might kill him? 

A. 	 I don't f e el that his state of mind at 

the time pe rmitted him to reflect or to 

consider or to decide. 

Q. 	 I guess your answer is no, then? You 

don't thLnk that that thought crossed 

his mind? 

A. 	 I feel that the -- I mean to suggest 

the disorganizat.Lon of thinking during 

the psychotic process, and the calm 

the orderly, meanineful progression of 

thoughts and consequences relat.Lng from 

actions is not lnherent by people dur­

a psychotic episode. 
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Q. 	 I want to ask the same question: As he 

approached him with this 2-ton Buick, 

drove some 200 feet before he got to 

him , turned the Buick, ran over his 

chest with it, after the other fellow 

said , "Run over him", don I t you think 

the thought ever went through his mind 

at l east once that this may kill the 

man? 

A. 	 I don't f ee l in any meaningful sense -­

(Objection by I>1r. Hoffman) Discusston 

by the cou r t personnel. 

THE COURT: Will you answer the question 


"yes" or "no" , plea s e? 


THE WITNESS : No. 


Q . 	 BY MR.. HOFb':"IAN: Never entered his head 

t hat 	i t might kill him? 

A. 	 No. 

Not onl y is i t fruitful -to examine the psychiatrist 

on pu r posef ul a ctivi.ty leading up to the crime as set 

forth i n the a bo ve i l l ustration s, but .i t is also fr :lit ­

ful to p r obe i nto purposeful activity of the defendant 

afte r the commission of the crime which might tend to 

show motive or consciousness of gU.ilt. Actions that 

tend to s how mo t i " e and consc.iousness of guilt inferent­

ially establ i sh that the defendant is and was aware of 
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what 	he had done and the fact that it was wrong. 

To illustrate: 

Q. 	 BY I'1R. CARR, D. D. A. : Now, in picking 

up this knife -- when he told you of 

picking up this hunting knife, were 

you of the opinion at that time that 

he was dissociated, engaged in random 

thinking? 

A. 	 Let's say his thinking was disorganized 

and somewhat irrational, impulsive. He 

was not dissociated in the sense that 

that he did not know exactly what he 

was doing. 

Q. 	 Well, at one time, Doctor, I believe 

you u s ed the words that he was "showing 

poor judgment". 

A. 	 Yes. 

Q. 	 Is that your opinion as to this conduct 

at that time? 

A. 	 Yes. 

Q. 	 Well, Doctor, a criminal, one who sets 

out about committing crimes, if he's 

subsequently apprehended hindsight shows 

us that he used poor judgment then, 

doesn't it? 

A. 	 Mayor may not. 
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Q. 	 All. :'ight. Now , he went to the resi ­

den ce and I believe you indicated that 

in additi on to be ing dissociated, ir ­

r at i onal thinking, a.Dd so on, that in 

connect i on wit h the killtng he panick­

ed , i s that correct, sir? 

A. 	 Yes. 

Q. 	 And I thi nk t hat y ou also indicated 

t hat this panic s t ate that he wa s in 

went on for some pe r iod of time, days, 

and you characte r ized his beating this 

man in Phoenix , Ari z ona, that had given 

him a ride f rom Ve gas to Phoenix, as 

being part of the panic? 

A. 	 I would have t o qual i fy that as refer­

ence to the panic, counsel o I do not 

and did n ot hav e t hat as a psychiatric 

t e r m for an entity which existed, sllch 

as ,for instrulce , a state of dissocia­

t ion or bei n g unde r the influence of 

unconscious mi n d. I'm using the "panic" 

to mean i rrati onal , impulsive, random, 

r elatively t hou ghtless behavior in a 

s t ate of r elative di s organization or 

lower functi oni ng, in the sense of pan­

icking and acting quickly and on im­

pulse with poor j udgment. 
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Q. 	 Well, after the killing, he was engaged 

in trying to get away and hid from the 

consequences of that killing, isn't 

that right? 

A. 	 That's right. 

Q. 	 And is that a cond1tion that is unusual 

as far as a person who commits a ter­

rible crime is concerned? 

A. 	 No, not in itself. 

Q. 	 lUl :right. Now, the killing oCC11rred -­

he's told you that he got blood on his 

clothing, didn't he? 

A. 	 Yes, he did. 

Q. 	 Now, after the killing, did he tell you 

that he went through the house looking 

for some clothing that he could wear in 

lieu of his bloody clothing? 

A. 	 Yes, he did. 

Q. 	 And he told you he found some clothing 

that he changed into? 

A. 	 Yes. 

Q. 	 Now, did he also tell you that he went 

through the house looking for money and 

valuables? 

A. 	 Yes. 
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Q. Did he also tell you that he took some 

jewelry and left some other so-called 

jewelry in the premises? 

A. 	 Did not speak of leaving any. He said 

that he took some. 

Q. 	 Well, did he say he took some? I'm us­

ing the word "some" s-o-m-e. Did he 

use the word? 

A. 	 Yes. 

Q. 	 Now, when someone says he took some 

jewelry, did you ask him whether or not 

there was any jewelry which he left be­

hind? 

A. 	 No. 

Q. 	 Assume, Doctor, that the jewelry which 

he took amounted to approximately $3,000. 

in value and that what he left behind 

was what is referred to as costu.'Ile jewel­

ry, less valuable, would that still leave 

you in the same opinion that the defend­

ant was dissociated, irrational thinking, 

and in a panic state? 

MRo WALTON: Object to that on the ground 

the evidence does not really show that. Shows 

what he left behind also included the wedding 

ring and engagement ring, which is the most 

valuable of all the jewelry. 
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HR.. CARR: I'm sure the --

THE COURT: Counsel has a right to include 


that in his hypothetical question. Over­


ruled. 


MR. CARR : Also forgot to include, Mr. 


Vialton, what was on her fingers. 


I donft think there's an answer 

to that question. 

THE COURT: There is not. 

MR. . CARR : May we have the question? 

(Whereupon, the last question was read by 

the r eporter.) 

THE WITNESS : I used the word "dissociated". 

I'l l still h av e to say no, because of your 

inclusion of the word IIdissociated". 

Q. 	 BY MR , CARR : Go ahead and answer the 

question. 

A. 	 No, he was not dissociated. The period 

that I referred to before as dissociat­

ed was from the time he blacked out, 

which he da-ted as of seeing the movement 

of Mrs. Doctors toward the telephone illld 

at which tLme she had a knife in her 

hand. And from that time until he said 

he came to, at which time he observed 

the results of what he took to have been 
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his own action, her death, and the blood 

and so forth. That is the period of dis­

sociation. The time from then on until 

his apprehensi on by the police and for 

some time thereafter would be a time that 

I r efe rred to as being disorganized, also 

the time before thi s , from the affairs 

surrounding the pending of the love af­

fair with Elizabeth which ended in arrest 

and i ncarcerat.ton, that he was at those 

times disorga..'1ized in his behavior, rela­

t i vely disorganized and breaking down 

before. 

An d he remained in a disorgal1.ized state 

after the period of dissociation, that 

is, durin g his flight. 

Q. Well, Doctor, you used in the early part 

of tha t answer the fact of his, the de­

f endant's, seeing Mrs. Doctors with a 

knife in her hand Did he at any time0 

tell you that he was afraid of Mrs. 

Doctors because she had this knife? 

A. 	 No , hi s co~nent on that was that it re­

minded him of his mother flourishing a 

knife whil.e talking t o his father in 

their qua r rels. 
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Q. So at no place in his statement to you 

did he indicate t hat he had stabbed 

Mrs. 	 Doctors while t he defendant, he, 

was acting in s elf-defense? 

A. 	 No, he did not so state . 

Q. 	 Now he did indicate t o y ou while he 

was there on the premi se s that he 

changed his clothes from the skin out? 

A. 	 He did not so de s cribe it, but I gather­

ed from what -- or that he had changed 

mos t or a l l of his clothing, yes. 

Q. 	 And did he tell you that while there on 

the premises that he att empted to take 

the Doctors' automobile that was in the 

garage? 

A. 	 No , I think he did not. 

Q. 	 Did h e t ell you he was out in t h e gar­

age at all after the killing? 

A. 	 Yes, I think he s a i d that he threw some 

pieces of bloody clothing a s he stated 

he had used -- had wiped in the blood 

s ome of his bl oody clothing in a barrel 

i n or near or bes ide the garage. 

Q. 	 When he talked a bout wi ping he indi. cated 

the shorts were what he wiped or claim­

ed to hav e wiped into the blood, didn't 

he, Doc t or? 
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A. No, he didn't. 

Q. 	 What garments did he say he had wiped 

into the blood? 

A. 	 My impression was that he used several 

of his garments to wipe up blood and 

discarded them, as he described, at 

two or three places. 

Q. 	 Well, assume that at a previolls time 

the defendant had stated that the shorts 

were the only thing that he had wiped 

in the blood. Would that still indi­

cate to you that during this period of 

time that he was acting in a panic? 

A. 	 Yes. 

Q. 	 Now did he tell you that he had thrown 

some of these garments into the Doc­

tors' automobile in the garage after 

the murder? 

A. 	 Into the automob:i_le? No, counsel, he 

did not. 

Q. 	 Did he make any statement to you that 

he had endeavored to open the garage 

door? 

A. 	 No. 

Q. 	 Did he make any statement to you that 

he had taken the keys out of Mrs. 
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Doctors' purse to the automobile? 

A. 	 No. 

Q. 	 Did he tell you that he had taken any 

money, currency, out of Mrs. Doctors' 

purse? 

A. 	 I believe he stated that he took money 

but he didn't -- I don't remember that 

he said exactly from where he took it 

in the house. 

Q. 	 Did he tell you that this jewelry 

which he had taken was jewelry that he 

removed from one of the drawers rather 

than jewelry that was openly displayed, 

we'll say, on top of a dresser or some 

item? 

A. 	 No detail as to exactly where he got it. 

Q. 	 Now, Doctor, did he tell you -- strike 

that. 

I believe you testified previously that 

he had stated to you that he had disar­

ranged the clothes upon the body of the 

murdered Mrs. Doctors to create the im­

pression that a rapist committed this 

murder, and thus throw investigation 

away from him? 

A. 	 Yes, he did so state. 
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Q. 	 Did he tell you that he had done this 

before or after he had changed into 

the clothes that he took there on the 

residence? 

A. 	 Neither, counsel . 

Q. 	 Did you question h i m in that area? 

A. 	 No. 

Q. 	 Assume that he had done whatever it was 

that he di d t o the body of- the decedent 

and to the clothes of the decedent be­

fore changing t he clothes rather than 

afterwards , woul d that make any differ­

ence as to your opi nion of his mental 

state ? 

A. 	 No. 

Q. 	 Now, Doct or , did he tell you that he had 

subsequently l eft the residence there 

and gone back to the hotel room? 

A. 	 I believe he did. 

Q. 	 Did he tell you that he had gone over 

to a place in the general vicinity of 

the Doctors'. residence and placed a 

phone call for a taxicab? 

A. 	 No, I believe not. 

Q. 	 Did he tell you that he waited approxi­

mately 20 minutes or so for a taxicab 

to come? 
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A. 	 No, I think not. 

Q. 	 Let us assume that he did wait around 

for that period of time, for a taxicab 

to take him away from the general vi­

cinity there, would that still indicate 

to you that he was operating in a state 

of panic? It1s the time element I am 

trying to emphasize, Doctor. 

A. 	 I see no connection now to a~swer one 

way or the other, counsel. 

Q. 	 All right, now, let us assume that he 

got back to his hotel room and then took 

some of this clothing which he had 

stolen from the residence there, and 

proceeded to try to sell it and did sell 

it for 50 cents. Is he still in a state 

of disorganization, dissociation and 

panic? 

A. 	 Not disassociation, counselo 

Q. 	 In a state of panic? 

A. 	 Yes, that sounds to me like behavior in 

a panic. 

Q. 	 You mean the selling of his clothing 

for 50 cents? 

A. 	 Yes. 
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Q. 	 You donlt find any profit motive in 

this killing then, do you, Doctor? 

A. 	 Yes, his intention was to get money. 

Q. 	 And his intention was to get money from 

the very beginning, wasnlt it, Doctor? 

A. 	 Beginning of what, counsel? 

Q. 	 From the time that he decided to go 

over to the Doctors I residence? 

A. 	 No, I believe not . 

D. 	 Nature of the Mental State 

The forensic psychiatrist is asked to examine 

a defendant and render an opinion as to a mental state 

which has been defined by the law, i.e., deliberation, 

premeditation, mali ce aforethought, and intent. A dep­

uty district attorney, in cross-examining the psychia­

trist, should delve into the definitional framework be­

ing used by the psychiatrist in applying these terms 

which carry a legal significance. It might be the case 

that the deputy district attorney may wish to later 

argue to the jury that the type of intent or other men­

tal state which is in issue is not as complex as it has 

been made to seem by the psychiatrist. 

To illustrate: 

Q. 	 BY MR. HOFFMAN, D.D.A.: All right. I 

think you indicated he was in such a 

condition at the time Silva was killed 

174 




that he couldn't have entertained a 

reasoned intent for any complex act. 

I think that was your diagnosis. 

Now, actually the intent to steal is 

not a very complex intent, is it, 

Doctor? 

A. 	 I would in my intention of making 

that remark, I would include the in­

tent to steal as complex. 

Q. 	 You would categorize the Lntent to 

steal in the human mind as a complex 

intent? 

A. 	 Yes. The meaning I had in using the 

phrase was to include such organized be-­

havior as complex in contrast to some­

what more automatic behavior such as 

driving. People who have driven are 

are able to drive in a severely intoxi­

cated state, although they may not be 

able to reason, to exercise any judg­

ment. If they could exercise any judg­

ment, they wouldn1t be driving. 

Q. 	 I just want to get it. You would cate­

gorize the intent to steal as a complex 

intent? 

A. 	 In the sense that I used the phrase 

earlier, yes. 
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Q. You wouldn't categorize it as a rather 

basic intent that even small children 

have the power to maintain? 

A. 	 I feel that it is a complex act. 

Q. 	 You think theft is a complex act? 

A. 	 In the sense that I have used the 

phrase. 

Q. 	 What sense do you use it in that it's 

different from the ordinary sense of 

theft? 

A. 	 There are some acts that are committed 

in a somewhat robot-like, somewhat 

automatlc fashion. There are some 

that require more planning and organi­

zation, and I use the phrase complex 

for those acts that require somewhat 

more planning and organization. 

Q. 	 In your opinion, lifting a man's wallet 

would be a complex act? 

A. 	 That forming the intent to steal --

Q. 	 Taking another fellow's wallet and tak­

ing off with it, you indicated that 

might be a complex act or intent? 

A. 	 What I'm suggesting is considering the 

act, reflecting upon it, coming to some 

decision about it and performing it is 

a complex flillctj_on. 
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Q. 	 Well, all right. Let's try the other 

one. How about the intent to kill, 

would you categorize intent to kill as 

a complex intent really? 

A. 	 I feel that forming the intent and com­

mitting the act represents a complex 

function. 

Q. 	 Did you ever watch a dog chase a cat? 

A. 	 Yes, I've watched a dog chase a cat. 

Q. 	 Did you ever see a situation where it 

was pretty obvious that the dog had 

an intent to kill? 

A. Well--

MR. FLAHERTY: Your Honor, I'm going to ob­

ject to this on the basis of relevancy. I 

don't see --

MR. HOFFMAN: I am exploring the nature of 

the complexity of intent to kill. 

THE COURT: The witness is an expert in 

the field. 

MR. FLAHERTY: I don't know what this has to 

do with dogs and cats. 

Q. 	 (BY MR. HOFFMAN): Let me reframe it. 

All I was going to ask you is this: 

Isn't it a fact that even an animal can 

entertain the intent to kill? 
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A. 	 Animals can form the intent. 

Q. 	 All right. So, of whatever complexity, 

even an animal can entertain the intent 

under some circumstances? 

A. 	 Yes, a healthy animal can form intent. 

E. 	 Prior Criminal Behavior 

Since the psychiatrist bases his opinion upon 

a consideration of many areas, including the behavioral 

history of the defendant, the deputy district attorney 

is able to question the psychiatrist regarding particu­

lar aspects of the defendant's prior behavior. It is 

fruitful to confront the psychiatrist with past behavior 

which is either criminal or antisocial in nature and ask 

him to explain that behavior in light of the pending 

criminal charges. By doing this, the deputy district 

attorney is inferentially showing that the cause of the 

defendant's crime is not a diseased or psychotic mind 

but rather because the defendant is sociopathic. 

To illustrate: 

Q. 	 (BY MR. CARR, D.D.A.): We have a de­

fendant here who in 1961, while in the 

naval service, is sued a series of checks 

for which there were no funds in the 

bank" 

That in your opinion the defendant knew 

that that was wrong at the time he did 

it, is that right? 
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A. Yes, he probably did. 

Q. 	 Now, that is a -- do you understand the 

act of securing money from someone or 

goods or merchandise from someone for a 

check that does not have any money to 

meet it constitutes, let us say, a form 

of theft? 

A. 	 In general I would so understand it. 

Q. 	 Yes. Now, theft or stealing is an anti ­

social act, is it not? 

A. 	 Yes, it is. 

Q. 	 And a person -- let us assume that you 

had not talked to the defendant at all, 

gotten his story about his family and 

so on, that would classify him basically 

as a sociopath, antisocial individual, 

is that right? 

A. 	 No, not necessarily. 

Q. 	 Let's go on to the next one, then. As 

a result of that issuing of the checks 

and the punishment he suffered therefor, 

he was released from the Navy, and with­

in a few months thereafter, in 1961, he 

commits the civilian criminal offense of 

issuing checks without sufficient funds, 

and secures some money and/or merchandise, 
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you would likewise classify that as a 

form 	of stealing, an antisocial act, 

is that right? . 

A. 	 Yes. 

Q. 	 Now, we have the appreciation of -­

from the first one at least, that the 

crime has been committed and that 

there's a penalty that follows that. 

We have the second one that occurs. 

Without having talked to the defendant 

or received any knowledge at all con­

cerning what the defendant tells us 

about his family, would you then classi ­

fy the second one as falling within the 

category of antisocial acts? 

A. 	 The acts themselves are antisocial, yes, 

counsel. 

Q. 	 Now, as far as the person that commits 

those acts, do you classify him as a 

sociopath? 

A. 	 No, I would not from such meager infor­

mation. 

Q. 	 I beg your pardon? 

A. 	 I would not from such meager informa­

tion. 

Q. 	 Now, a sociopath is an antisocial indi­

vidual, is that right? 
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A. 	 By definition, yes. 

Q. 	 All right. Now let's go on. Let's 

take the second one. 

Following the commission of the second 

act, he is again granted probation 

strike that "again", I'm sorry. 

He is granted probation for that par­

ticular act, and then after approxi­

mately a year or less than a year he 

then enters into a person's home with­

out their permission, takes without 

that person's permission, some blank 

checks, and using those blank checks 

forges the name of the individual in 

the residence and secures some money 

and/or merchandise from that. 

Now, I think we are agreed, are we not, 

that that is a form of theft, first, of 

the taking of the checks without per­

mission and then getting the money and/or 

the merchandise likewise, is that true? 

A. 	 Yes. 

***** 

Q. 	 BY MR. HOFFMAN, D.D.A.: Doctor, how 

many times, in your opinion, does he 
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have to reenact the same kind of be­

havior before we attribute to him the 

i ntent to deliberately do what he does ? 

A. 	 When you say "do what he does" 

Q. 	 Well , he robs these people and beats 

t hem and, then, they die, and you i ndi ­

cate t hat there are two episodes that 

you have no i ntent to kill or steal. 

And how many t imes would he have t o re-' 

ena c t this out before you would a t t r ib­

ute t hat intent to him? 

A. 	 Well, there were numerous preceding oc­

casions during which the assault was 

not fatal and, as I have been led to 

understand, there were occasions when 

no robbery was involved or, at l east --

Q. 	 Could you stop right there? Did some­

body tell you that there was a t i me 

when he beat up a homosexual when there 

wasn ' t any robbery? 

A. Yes. 


Qo Who t old you that? 


A. 	 J ack. 

Q. 	 He t old you that? 

A. 	 (Witness nods his head). 
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Q. 	 All right. Can you give us the de­

tails -- when and where it took place 

and who was present? 

A. 	 The details I can give are only that 

the first times that he participated 

in these pickups and harrassment, that 

there was no robbery involved. 

Q. 	 Did he tell you how long that was be­

fore the weekend that he took this 

other fellow out to 19th and Brookwood 

and, then, came back to the park and 

assaulted a man one week before the 

killings? Was that one week before 

that or how long was it? 

A. 	 Well, it would have had to be before 

that. 

Q. 	 Do you know how long before? 

A. 	 As T understand it, the first of such 

activities preceded the slaying of Mr. 

Silva by only several months. So it 

would be within the range of two to 

three months before. 

Q. 	 Did he tell you how many people he had 

assaulted before he got to Mr. Silva? 

A. 	 He enumerated a number -- I don't -­
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enumerated a sequence of events preced­

ing the crime. 

Q. 	 How many? 

A. 	 Which to a greater or lesser extent he 

was involved in, sometimes as very in­

active participant along with others. 

Q. 	 Well, how many times, inactive or ac­

tive, did he tell you that he was in­

volved or with a group that assaulted 

somebody before Silva? 

A. 	 I would put the number at approximately 

four or five. 

Q. 	 All right. Did he tell you that in 

some of these, no money was taken? 

A. 	 Yes. 

Q. 	 Did he tell you who was with him to ver­

ify the fact that no money was taken? 

A. 	 Well, there are a large number of dif­

ferent fellows involved at different 

times. And I didn't document the as­

sociates on each episode. 

Q. 	 So, then, he has told you not just about 

the two that we had evidence of here 

that preceded Silva? We only had evi­

dence here of two. But he told you that 

there were others? 
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A. In which there were harrassments or 

ridicule or abuse of other individuals. 

Q. 	 Would it surprise you, Doctor, that in 

the course of investigating this case, 

no one has been able to discover any in­

cident where there was not a robbery 

along with the beating? 

A. 	 It doesn't surprise me. It is not con­

sistent with what Jack reported. 

Q. 	 What he told you? 

A. 	 To me. 

F. 	 Set 

An area that should be explored by the deputy 

district attorney is the effect of the defendant's men­

tal state during any clinical interview or psychologi­

cal testing. The term "set" generally refers to one1s 

mental disposition, general attitude, awareness, the 

person1s readiness to respond or to think in a particu­

lar predetermined fashion. Many determinants will mold 

one1s mental state at any given time. Certainly such 

things as pending criminal charges and custodial envir­

onment have an effect upon the defendant's mental state 

and any clinical evaluation or testing of the defendant 

is bound to be reflected in part by the environment in 

which the testing is taking placeo The motivations of 

an accused person who is in custody and pending trial 
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will be much different than the same person's motiva­

tions would be if he were outside of the custodial en­

vironment. The cross-examiner should inquire of the 

psychiatrist as to how much this was taken into con­

sideration in arriving at his ultimate opinion. 

To illustrate: 

Q. 	 With respect 

now to the difficulties that you had in 

communicating with Sirhan, the first 

time that you ever did this, of course~ 

was on the 23rd of December, 1968. 

Isn't that right? 

A. 	 Yes. 

Q. 	 And that is something more than 6 months 

after the commission of the crime which 

occurred in the early morning hours of 

the 5th of June, 1968. Right? 

A. 	 Yes. 

Q. 	 And you were perfectly aware, of course, 

that before you got to him a number of 

people had attempted to elicit informa­

tion from him? 

A. 	 Yes. 

Q. 	 Including hi.s own lawyers? 

A. Yes. 


Q.Including investigators? 
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A. Yes. 

Q. 	 . ... the story he gave you was obviously 

a structured one? 

A. 	 The first story I got was essentially 

the story everybody knew. I wasn't sat ­

isfied with that. 

Q. 	 And in his conscious state all of the 

stories that you gO"t from him were con­

structured ones, and that in his aware 

state, his usual state? 

A. 	 What do you mean "constructured"? 

Q. 	 Let's consider the circumstances. You 

didn't have any doubt that Sirhan had 

access to reporters, talked with his 

lawyers, talked with investigator::>, 

knew what he was accused of doing, knew 

that he was facing a trial for a capi­

tal offense -- all these thLngs are 

true, aren't they? 

A. 	 Yes. I certainly knew all of those 

things. 

Q. 	 And ther-e is no question in your mind 

that in anticipation of the trial and 

the things that he knew of that sort, 

that he had adopted an attitude of wha t 

he was going to say and what he wasn't 

going to say? 
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1, 

A. Well, no, that was the difficulty .•.• 

III. Psychological Testin~: 

The assistance of psychological testing in a crim·-­

inaI case presents unique problems. Usually, only a psychologist 

is qualified to interpret the results of psychological tests, al~ 

though the psychiatrist very often uses the psychologist's inter-­

pretations as a basis for his psychiatric opinion regarding the 

defendant's mental state. If the psychologist is testifyingt the 

deputy district attorney should first determine whether the psy­

chological tests were given by the psychologist himself or by one 

of his assistants such as a psychological social worker or tech­

nician. 

When sanity or capacity is an issue, psychologi­

cal testing mayor may not have been done. If done, the expert 

who relies upon such tests mayor may not in fact be qualified to 

use them. If they were properly administered and interpreted, 

and the expert who shows up in court is in fact eminently quali ­

fied to testify about their results, the tests themselves may be 

shown fallible . 

So there are several ways in which the cross­

examiner can proceed: 

1 . 	 If the expert is a psychiatrist who used psycho­

logical tests to bolster his opinion, he may 

lack sufficient qualifications to do so. 

2. 	 If t he expert is a psychiat rist who refused -to 
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rely on psychological tests and failed to have 

them done, it may be shown, depending on the 

case, that psychological tests would have been 

valuable and could have provided an objective 

check on his own opinion. 

3. 	 If the expert is a psychologist, his qualifica­

tions (especially the number of years experi­

ence with each test administered) should be gone 

into. (You will find that the requirements for 

expertise on any given test in the literature 

surrounding such test are invariably stringent.) 

4. 	 If the expert proves to be sufficiently qualified 

in both administering and interpreting (the 

latter bearing a much higher standard) every 

kind of test administered, each individual test 

should be inquired of (and there is no lack of 

literature in the psychological publications at ­

tacking, if not demolishing, the usefulness of 

any given test.) 

5. 	 It would be rare that only one test would be given. 

Psychological tests are normally given in a "bat­

tery", to make up for the shortcomings of any in­

dividual test. When a group of tests has been 

administered, it will b e possible, weighing the 

values and disadvantages of each test, to chal­

lenge the effectiveness of the group itself, on 
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the basis that it may comprise an incomplete com­

bination of tests. 

There are hundreoo of psychological tests. Some 

(such as the Rorschach, the Word Association test, the M.M.P.I., 

the Thematic Apperception test , the Wechsler-Bellev~e, and the 

Babcock Story Recall) are more commonly used tha.Yl. others, but 

there is no assurance as to which tests a given defenda.'1t will 

have been furnished. 

It would be f ruitle s s f or any lawye r to spend a 

great deal of time learning about "psychological tests" , because 

there are simply too many of them. Moreover, among the psychol­

ogists, few professional c l inicians become recognized as truly 

"expert" in interpreting anyone test. For a l awyer's purposes, 

it is more important t o be able to locat e t he l iterature both pro 

and con on any indivj_dual t e st , so t hat he can bring out to the 

jury the recognized short comings of each t e s t administered, and 

the possibility that its resul ts were correctly interpreted. 

I. 	 Res earching f or Cross-Exami.nation 

In order to cross-exami n e a p s ychiatrist, a law­

yer might desire to research certai n a reas of psychiatry or neuro­

logy and he might want to r ead wha t the medica l witness himself 

has written in the past. To do this, the l awy er would go to the 

library of a medica l school. Th e re he would familiarize himself 

wi th an enormous set of book s cal l ed the Index I'lfedicus which is 

something like our own Inde x t o Legal Pe r i odicals, carrying list ­

ings by author and subject. 
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But as a general rule you are not likely to find 

much in a medical library to help prepare you for the cross­

examination of a psychologist. Psychology, at least for these 

purposes, is not considered a branch of medicine. You would in­

stead go to a graduate school general research library, bringing 

with you a copy of the report of the psychologist or psychiatrist 

listing the names of the psychological tests which were adminis­

tered and relied upon. 

There are several general reference works which 

can get you into the card catalogue and the main areas of research. 

There is a Dictionary of Psychology by J. P. Chaplin presently 

available in a Dell paperbound edition (1968) which includes com­

mon abbreviations, symbols, and statistical formulas used in psy­

chology. One textbook often recommended is Psychological Testing 

by Arm imastasi (1961). One of the most valuable is entitled 

Diagnostic Psychological Testing by Rapaport, Gill, and Schafer 

(Rev. edition edited by Robert R. Holt, 1970). The latter text 

is limited, however, to the Wechsler-Bellevue, Babcock Story Re­

call, the Sorting test, the Word Association test, the Rorschach, 

and the Thematic Apperception test. 

Updating can be done by reviewing the psycholog­

ical periodicals, including "The Armual Review of Psychology", 

"Psychological Bulletin", and "Psychological Abstracts". Be cer­

tain to consult Buros, "r1ental Measurements Yearbooks", which, 

in addition to updating, provide comprehensive bibliographies on 

tests (Cf. 1938, 1941, 1949, 1953, 1959, 1965). 
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The lawyer will usually discover, in reading the 

literature about a specific test, that his work has been done for 

him. Not only has the test itself been discredited by psycholo­

gists, but even the research underlying the test has been at ­

tacked. Each test has opponents both as eminent and as vocifer­

ous as its proponents, perhaps more. In fact, by concentrating 

on weaknesses, the critics often overlook even compensating 

strengths of each others' tests. 

Basic to an understanding of psychological tests 

is to realize that each test is designed to test for some mental 

quality or another. None really tests "sanity" as such. There­

fore, in studying the field one should develop the habit of 

grouping tests with the others that test for the same mental 

factor. 

For example, the Wechsler-Bellevue Scale is an 

intelligence test. It tests for intelligence. The Thematic Ap­

perception Test tests for a picture of actual thought content, 

attitudes, and feelings of the subject. The Word Association 

Test seeks those verbal ideas which touch off conflicting atti ­

tudes. The Bender-Gestalt looks for organicity, i.e., brain dam­

age or retardation. The Rorschach gets at ego stability. The 

MoM.P.I. obtains a description of the subject's personality type. 

When properly put together in a "battery" several 

tests can support and supplement each other, and indicators in 

s ome of the tests may call attention to more subtle indicators in 

others which might otherwise go unnoticed. But the main reas on 
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for using more than one test is that each is designed to reach 

some different aspect of the subject's mental life, and all must 

be viewed together to obtain a picture of the totality. 

Once a specific test is understood in terms of 

what it tests for, its benefits and its limitations can then be 

understood. If the witness will admit to the propriety and 

usefulness of a known test which the witness failed to adminis­

ter, it may be inferred that the witness was to that extent in­

complete in his testing or fearful of the results. This would be 

particularly relevant where the quality such test examines for is 

of a type not specifically reached by any of the tests that were 

given. 

While each individual test has its own weaknesses, 

certain objections crop up again and again in critical writings 

about psychological testing in general. Briefly, many objec­

tions cluster around the folloWing points: 

1. 	 Tests seek to categorize people, when in fact 

people rarely fit into categories, and in so 

doing the "results" leave out, or read into, 

personality, to make the subject conform to 

the test. 

2. 	 The problem of replication: While great pains 

are taken to administer the tests under stand­

ardized instructions and conditions, the re­

sults of the test depend upon the subjective 

interpretations of the person scoring. This 
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interpreting faculty is at basis artistic, and 

something which few professionals ever develop 

to a reliable degree. Of course, it also means 

that the same answers to the same test receive 

a different "score" depending on who is doing 

the scoring. 

3. 	 When results of several tests in a battery dis­

agree, as commonly happen, the scorer has to 

resolve the disagreement, which can lead to 

overinterpretation and the interpreting of error 

variance. This is further complicated by the 

tester's bias to prove himself and justify his 

interpretations. Yet, if resolution is not at ­

tempted, the tester is left with two or more 

contradictory "explanatory" statements, only one 

of which can be "scientifically" true. 

4. 	 All tests are limited by the extent of the sub­

ject's compliance with the instructions. This 

can be hindered by the absence of anyone of a 

number of factors: linguistic ability, good 

faith, ability to take directions, freedom from 

anxiety and situational stress, and so on. 

5. 	 There is seldom any follow-up to the battery. 

The results are not checked by repeated obser­

vations, confirmation, or consistency. 

6. 	 The role of the tester during the period of 
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actual testing is essentially passive. Perform­

ance relies upon the person tested and depends 

on his, not the tester's, skill. This r ai ses 

the question, "Who is really in charge here?" 

7. There is never any objective criteria which 

states that an answer means such and such. This 

l ack of agreement about the validity of objec­

tive criteria, like so much of this whole area , 

takes you ultimately back to the artistic 

(rather than automatic) nature of psychological 

interpretation. 

A psychologist might even be made to cross-examine 

himself , simply by asking him about some of the requirements and 

problems of testing in general. For example, if asked t o explain 

the r equirement of "identity of conditions of testing" he will de­

feat his own test, for when can the conditions of testing actually 

be identical to those of the model? The only way out is to re­

lax: t he s tandard and say, "Well, the conditions really don't have 

to be identical." But to that extent , the tester is r elinquish­

ing cont rol over variables, and the test becomes that much less 

"scientific". 

The same holds true with common problems in re­

s ponses on the part of the subject tested. Thus, the psychologist ­

wit ness should be asked to explain such concepts as malingering, 

blocking, (especially in regard to the Rorschach) , "resorting to 

cliches", (especially with the Thematic Apperception t est), 
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"coarctation" (meager and inhibited re;sponses) and "dilation" 

(over-production of responses). Once a witness has been 

pinned down to the possi bility of such problems, they can 

be used effectively; for when will there ever be a consensus 

as to what comprises a cl i che, or the exact amount an examinee 

should come up wi th , (no more and no less ), or whether he 

could be malingering? Th e jurors can be made to realize that 

it is their common sense against that of the witnes s in many 

areas. 
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CHAPl'ER XI 

BASIC NOMENCLATURE OF MENTAL DISORDERS 

INTRODUCTION 

While there are s everal kinds of therapy now in use, and dis­

agreement exists about their relative effectivene ss, psychiatrists 

do, by and large, adhere to certain diagnostic categories of men­

tal illness. The Amer i can Psychiatric AssOCiati on, located at 

1700 - 18th Street, N.W., Washington, D.C., through its Committee 

on Nomenclature and Statistics , publishes and updates a "Diagnos­

tic and Statistical Manual" for mental disorder s whi ch sets forth 

a nationally accepted standard nomenclature of mental disease. In 

1968, the 2nd edi t ion (DSM-II) was published wi th the major addi­

tions of emphasizing the importance of diagnosing mental retarda­

tion whenever pr esent, regardless of cause, and en couraging the 

use of multiple psychiatric diagnoses in order t o a c count adequate­

ly for the clinical picture. 

For purposes of r eading psychiatric r eports and understanding 

psychiatric testimony, t he trial lawyer should have a basic know­

ledge of what t hese categories signify. Each diagnosis of a psy­

chiatrist is based upon his observation of certain clusters of be­

havior traits present ed by his patient. A diagnosis, therefore, 

is merely descriptive, and not a theory as to why a patient be­

haves the way he doe s . The pSYChiat rist's observations include 
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both that which is furnished in the content of the patient's sto~J , 

and the manner and process by which the patient relates the story 

itself. 

This section will attempt to summarize the components of the 

diagnostic categories included within the following major groups 

of psychiatric disorders: 

I. Mental Retardation 

II. Organic Brain Syndromes 

III. Psychotic Disorders 

IV. Psychoneurotic Disorders 

V. Personality Disorders 

This section will not deal with the other major groupings of 

Sexual Deviations, Addictions, Psychotic Disorders of Old Age, or 

P£ychophysiologic Autonomic and Visceral Disorders (which includes 

psychologically-initiated reactions in the organs of the body such 

as neurodermatosis, myalgios, bronchial spasm, hyperventilation, 

vascular spasms, peptic ulcer, migraine, colitis, spastic colon, 

etc . ) . Nor will this section review the so-called transient situ­

ational personality disorders, such as gross stress reaction or 

the adjustment reactions of infancy, childhood, adolescence and 

late life. Diagnoses falling within these groupings will be more 

rare to the prosecuting lawyer and when they arise should be re­

searched as a specific medicolegal problem. 

In this connection, the trial lawyer should be aware of the 

Psychiatric Dictionary by Leland E. Hinsie, M.D. and Robert Jean 

Campbell, M.D. (N. Y., Oxford University Press, 1970) a 
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continuing work now in its 4th edition. 

Since theories as to the causes of mental illness are as vari ­

ed and obscure as the theories of treatment, the causative factors 

as well as therapeutic techniques involved in a particular case 

must be approached in terms of the particular psychiatric "school" 

to which the psychiatrist adheres. Where the cause of the mental 

disorder is believed to be a physical condition (for example, men­

tal retardation and various organic brain syndromes), the condi­

tion will be noted with a separate diagnosis in addition to the one 

specifying the mental disorder. 

In summary, this section is intended only as an introduction 

to the language most psychiatrists use in discussing the way cer­

tain types of people behave. Discussion here is limited to those 

groupings which occur most often in the psychiatric reports sub­

mitted in connection with criminal proceedings where there is a 

triable issue as to sanity or capacity. 

DIAGNOSTIC CATEGORIES 

I. MENTAL RETARDATION 

Under DSM-II, the diagnostic classification of mental retar­

dation relate to IQ as follows: 

MENTAL RETARDATION IQ 

Borderline 68 - 83 
Mild 52 - 67 
Moderate 36 - 51 
Severe 20 - 35 
Profound Under 20 
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The diagnosis of mental retardation is not made solely on the 

basis of IQ. Such factors will also be evaluated as the patient's 

de velopmental history and present functioning, academic and voca­

t ional achievement , motor skills, and social and emotional matur-

The condition of mental retardation may be associated with 

the entire organism or an orga~ system other than the central ner­

vous system. If so, it will be coded additionally in the specific 

fi eld affected. For instance, mental retardation may be the re­

sult of residual cerebral damage from intracranial infections, 

serums , drugs, or toxic agents (e.g., congenital Rubella , syphilis , 

t oxoplasmosis, encephalopathy); or the result of trauma or physi­

cal agent (e.g., encephalopathy due to prenatal, birth-process, a~d 

postnatal injury); or the result of metabolism, growth or nutri ­

tion di so rders (e.g., cerebral lipoidosis, porphyria, and galac­

tosemia); those associated with gross brain disease (postnatal) 

whi ch a re not s econdary t o trauma or infection; those due to un­

known pr enatal influence, chromosomal abnormality, prematurity, 

(those retarded patients who had a birth weight of less than 5.5 

p ounds and/or a gestational age of less than 38 weeks at birth and 

wh o do not fall into any of the preceding categories); and mental 

re tar da tion following psychosis or other maj or psychiatric dis­

order in early childhood when there is no evidence of cerebral path­

ology. (This final category requires good e vidence that the psy­

chiatric disturbance was extremely severe. DSM points out, for 

example, most retarded young adults with residual schizophrenia 

200 




should not be classified here.) 

Psychiatrists feel that people may suffer from mental retarda­

tion where they have been culturally deprived (just as they can be 

intellectually deprived). These cases are categorized as "mental 

retardation with psycho-social (environmental) depreviation", and 

are categorized either as "cultural-familial mental retardation" 

(here, degree of retardation is usually mild) or as "associated 

with environmental deprivation", (this type more severe and may re­

sult from severe sensory impairment otherwise rich in stimulation). 

II. ORGANIC BRAIN SYNDROMES 

Organic disruptions of the brain result in behavioral re­

sponses or syndromes characterized by impaired memory, judgment, and 

orientation for time and place, and particularly by lability and 

shallowness of emotional response. Those disorders caused by or 

associated with impairment of brain tissue function are usually di­

vided into those which are acute and those which are chronic. 

ACUTE - In general, this category refers to those due to or 

associated with: 

a. Infection (intracranial and systemic) 

b. Intoxication (drug, alcohol, or poison should be 

specified; and any acute hallucinosis 

or delirium tremens would be noted) 

c. Trauma (specify trauma) 

d. Circulatory disturbance (cardiovascular disease 
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should be noted as additional 

diagnosis) 

e. 	 Convulsive disorder (manifestation such as epilepsy 

should also be indicated) 

f. Disturbance of 	metabolism, growth, or nutrition 

g. Senile or pre-senile brain disease 

h. New growth (intracranial neoplasm) 

CHRONIC - Usually, those due to or associated with: 

a. Prenatal (constitutional) influence 

(Principally: 	 Congenital cranial 

anomaly, congenital spastic para­

plegia, Mongolism and prenatal 

maternal infectious diseases) 

b. 	 Infection (Principally: Central nervous 

system syphilis and intracranial 

infections other than syphilis) 

c. 	 Intoxication (including Korsakov's psychosis 

and alcoholic paranoia) 

d. Trauma 

e. Circulatory disorders 

f. Convulsive disorders 

g. Disturbance of 	metabolism, growth or nutrition 

h. New growth 

i. 	 Unknown or uncertain cause (Includes multiple 

sclerosis, Huntington's chorea, 
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Pick's disease and other diseases 

of a familial or hereditary nature) 

In general, the acute brain syndrome has a sudden onset but is 

usually temporary and reversible. Such a patient may present motor 

disturbances such as tremors or picking at imaginary objects. He 

may appear physically ill and be sweating profusely. His thought 

and communication patterns will be characterized by disorientation, 

impaired memory for recent events, disorganized and rambling speech 

or perseveration upon a fixed idea, inability to think in abstract 

terms, and shallowness of affect. The content of illusions, de­

lusions, hallucinations and dreams often revolves around the pa­

tient being threatened by people or events over which he has no con­

trol. 

The chronic brain syndrome, on the other hand, results in 

relatively permanent, irreversible brain damage. It progresses by 

gradual deterioration to a state of vegetative existence. Crimi­

nal sexual behavior, such as child molestation, often accompanies 

the chronic brain syndrome. In fact, any anti-social impulses, 

previously controllable, may become unmanageable because the brain 

is here undergoing broad organic change. 

Certain patients may have an organic brain syndrome yet not 

be psychotic. If so, the diagnosis of organic brain syndrome (OBS) 

will be preceded by the term "Non-psychotic". 

These syndromes are all dealt with in greater depth in the 

section on psychological testing and electroencephalography tech­

nique. 
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III. PSYCHOTIC DISORDERS 


NOT ATTRIBUTED TO PHYSICAL CONDITIONS 


The term "psychotic" refers to those patients whose chaotic 

and bizarre behavior is evidence of personality disintegration. 

The psychotic disorders fall into four diagnostic categories: 

a. The 	 Involutional Psychotic Reaction 

b. 	 The Affective Reactions 

(manic depressive, psychotic depressive) 

c. The 	 Schizophrenic Reaction 

(simple, 	hebephrenic, catatonic, paranoid, 

acute undifferentiated, chronic undif­

ferentiated, schizo-affective, childhood, 

and residual types) 

d. The Paranoid Reactions 

." "Involutional Psychotic Reaction" . People (mostly women)I • 

who experience depressive or paranoid reaction between the 

years of 45 and 60 may be evidencing this reaction, even 

though they have had no previous history of psychiatric ill ­

ness. Such individuals are usually of the compulsive per­

sonality type. Differentiation from other psychotic reac­

tions with onset in the involutional period is, of course, 

difficult and a reaction should not be inferred merely on the 

basis of 	the patient's age at the time of occurrence. 

Two specific syndromes here are Involutional Melancholia 

(where the patient, typically, complains of extreme agitation, 
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hopelessness and worthlessness, and the patient may show 

delusions centered around his own moral or legal guilt 

and deterioration of his bodily organs) and Involutional 

Paranoia (in which the delusions are dominated by anger 

and recriminations toward members of the patient's 

family) • 

The involutional psychotic patient, whether primarily de­

pressed or primarily paranoid, must be considered by the 

psychiatrist as actively suicidal and treated accordingly. 

2. 	 Major Affective Disorders (affective psychoses) 

A. 	 Manic Depressive Illnesses 

This group of psychoses is characterized by extreme 

depression or elation as a single mood disorder 

whose onset does not appear causally related to any 

precipitating life experience (and is therefore dis­

tinguishable from psychotic depressive reaction and 

depressive neuroses.) 

Marked by severe mood swings, with a tendency to re­

mission and recurrence, the manic depressive illness 

is classified by whichever aspect usually predomi­

nates, the manic type (elation, or irritability, 

overtalkativeness, flights of ideas, increased motor 

activity) or the depressive type (mood depression, 

perplexity, mental and motor inhibition). The cate­

gory of "manic depressive illness, circular type" is 
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reserved for those cases where both phases are mixed 

or continuously alternating, and also for other 

varieties of manic depressive illness such as manic 

stupor and unproductive mania). 

Pre-morbid history will usually indicate such pa­

tients have had mood swings throughout their lives, 

and both reactions (the hopeless depression and the 

euphoric recoil from it) may occur during the course 

of a 	 single psychotic episode, though the diagnosis 

here 	does not depend upon the appearance of both 

phases in the course of an attack. Depression oc­

curs 	more frequently than manic states. And in the 

depressive state, suicide should be viewed as an 

ever-present danger. 

B. 	 Psychotic Depressive Reaction 

Severe depressions occurring in the absence of a his­

tory of repeated depressions or mood swings of psy­

chotic proportions (and frequently in the presence of 

environmental stress at the onset) may be placed in 

this separate category even though the symptomatic 

features of the manic-depressive reaction, depressed 

phase are presented. If reality testing or function­

al adequacy are not seriously impaired, then these 

are properly classified as depressive neuroses. 

3. 	 Schizophrenia 

The group of psychotic disorders (formerly termed dementia 
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praecox) which are marked by a strong tendency to retreat from 

reality and from interpersonal involvement, bizarrely regres­

sive and unpredictable behavior, flat and inappropriate emo­

tional response. Hallucinating and altered perception is a 

common feature, along with highly illogical thought and speech 

patterns, including word invention. The schizophrenias are 

primarily reflected in thought disorder (as opposed to the 

affective illnesses which are dominated by a mood disorder. 

A. 	 Schizophrenia, Simple Type 

The characteristic symptom here is emotional with­

drawal from other people. Delusions and hallucina­

tions are rare with this type. The patient's his­

tory shows a gradual deterioration and progress­

ively hermit-like life pattern. 

B. 	 Schizophrenia, Hebephrenic Type 

Giggling, silly mannerisms and behavior, along with 

delusions (often somatic) characterize this type. 

The regressive behavior is intermittently inter­

rupted by sudden, inexplicable rages, and then the 

patient returns to his usual giddiness. Delusions 

and hallucinations, if present, are transient and 

not well organized. 

C. 	 Schizophrenia, Catatonic Type 

The characteristic of this subtype is the patient's 

alternatingly increased and lowered musculature, 

conveying mood by the body through posturing, 
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gestures, immobility or exaggerated movements, ex­

cessive movements, excessive motor activity and 

excitement. Through mutism he may shut off all 

external stimuli. Or he may repeat everything any­

one says to him (echolalia) or imitate movements 

and postures he observes in others (echopraxia). 

He may repeat his own statements or actions over 

and over (called verbigeration and stereotypy). 

The common quality of all such behavior is that it 

represents the patient's complete giving up of his 

own identity and taking on that of his environment. 

Catatonic schizophrenia is frequently distinguished 

between "excited" (violent motor activity) and 

"withdrawn" (inhibition, mutism, negativism, in­

flexibility) subtypes. 

D. 	 Schizophrenia, Paranoid Type 

Autistic thinking, primarily composed of fantasies 

of persecution and/or grandeur characterize the men­

tal life of this type of patient, while his behavior 

remains hostile and aggressive. The onset frequent­

ly occurs suddenly, during the patient's late 20's 

and early 30's. Other characteristics include ex­

cessi.ve religiosity, sexual fears (often homosexual), 

grandiose schemes, hypochondria, extreme jealousy 

and suspiciousness. There may also be an elaborate 
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delusional scheme of omnipotence , genius ~ or special 

ability. 

E. 	 Acute Schizophrenic Episode 

As with the catatonic and paranoid types , the onset 

here may be sudden, resulting from a panic- inducing 

event . The wj.de variety of schizophrenic symptoms 

often cl ear in a matter of weeks, although they may 

recur . I f the reaction progresses, i t usually does 

so int o one of the other definable reaction t ypes. 

F. 	 Schizophrenia, Chronic Undifferentiated Type 

patients presenting mixed schizophrenic symptoma­

tology beyond that of the schizoid personalit but 

not cla ssifiable as any other type of schizophrenic 

and whose symptoms tend to be chronic are placed in 

this category. 

G. 	 Schizophrenia, Schizo-Affective Type 

This t ype, representing a mixture of s chi zophrenia 

with manic and depressive mood swings, often has 

its onset during adolescence. With recurr ences the 

affective feature tends to abate and to be replaced 

by hebephrenic , simple, or paranoid s ymptoms. 

H. 	 Schizophrenia, Residual Type 

This diagnosis is applied to patients who have im­

proved considerably after a schizophrenic episode 

but retain residuals of t heir psychosis. It is 
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also applied to cases viewed as in a state of rela­

tive remission or improvement between psychotic 

episodes. 

I. 	 Schizophrenia, Latent Type 

Patients having schizophrenic symptoms but no his­

tory of a psychotic schizophrenic episode. Such 

disorders as "incipient, pre-psychotic, pseudo­

neurotic, pseudopsychopathic, and borderline schizo­

phrenia are included. 

4·. 	 Paranoid Reactions 

Separate from those reactions classified under schizophrenic 

reaction, paranoid type, are Paranoia (a rare disorder fea­

turing an intricate, complex and slowly developing paranoid 

s y stem isolated from normal consciousness without hallucina­

tion s and with relative intactness of the remainder of the 

p e rsonality ) and Paranoid State (which includes paranoid de­

lusions but lacks the bizarre fragmentation and deteriora­

t ion of the schizophrenic reactions). 

Par anoid states are distinguished from schizophrenia by the 

narrowness of their distortions of reality and by the ab­

s enc e of other psychotic symptoms. 

IV. PSYCHONEUROTIC DISORDERS 

Today, the term "neurosis" is used interchangeably with the 

t erm "psychoneurosis" , although it originally referred to any 
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somatic nerve disorder (what is now called "neuropathy") or disorder 

of the nerve fWlCtion. Neuroses differ from psychoses in that only 

a part of the personality is affected, language remains usual, the 

unconscious is expressed only symbolically (rather than directly, 

as i.t often is in psychoses) and instead of exhibiting gross dis­

tortion or mispercept i on of reality through delusions, hallucina­

tions, and illusions , n eurotics eL~ibit anxiety taking the forms of 

specific fears and avoidances, memory disturbance, wlwanted 

thoughts, troublesome impulses, sexual disturbances, instinct in­

hibitions, feelings of inferiority, sleep disturbances, and so on. 

In DSM-II, neuroses are listed in the following classes: 

Ai'lxiety n eurosis 

Hysterical neurosis ( conversion type and dis­

sociative type) 

Phobia neurosis 

Obse ssive compuls ive neurosis 

Depressive neurosis 

Neurasthenic neuros i s 

Depersonalization neurosis 

Hypochondriacal neurosis 

Other neurosis 

More than one of these patterns will be found in most patients, 

so that overlapping and mixed psychiatric pictures are cornmon. In 

fact, "n orma l II people ma y p0E:iSess them to varying degrees without 

being properly classifiable as "neurotic". 
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A. 	 Anxiety Neurosis 

Formerly called "anxiety state", this diffuse, in­

definite kind of reaction is characterized by a 

free-floating irritability or anxious expectation 

which looks to attach itself to any suitable stimu­

lus. Common dangers such as snakes or heart dis­

ease are exaggeratedlY feared, and this condition 

is to be differentiated from normal apprehensive­

ness or fear. Commonly associated somatic symptoms 

are: nausea, sweating, blurring of vision, dizzi­

ness, hyperventilation, muscular rigidity (which 

may result in headache, backache, stiff neck), 

fatigue - in fact, any or all of the bodily systems. 

Concentration suffers since the patient is pre­

occupied with his state of apprehension. 

B. 	 Hysterical Neurosis 

The so-called hysterical personality is generally 

histrionic or flamboyant in behavior. Cognition is 

impressionistic rather than technical or detailed. 

While the hysteric gives an initial impression of 

warmth and responsiveness, he is in reality quite 

egocentric, frigid, and manipulative. Flirtatious­

ness, provocativeness, dependency, and suggestabil ­

ity are concommitant features. The hysteric tends 

not to feel like a very substantial human being 
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with a real and factual history, and often complains 

of feelings of weightlessness and floating. 

1. 	 Conversion Type 

Anxiety feelings are here replaced by a so­

matic symptom consisting of a functional 

loss of a motor or sensory activity in a 

given organ, body part, or cutaneous area. 

These disturbances are called conversions 

because the anxiety is literally converted 

into the bodily dysfunction with the result 

that the anxiety is diminished or disap­

pears altogether . The symptoms (ordinarily 

symbolic of the underlying mental conflict) 

will be specified as anesthesia (anosmia, 

blindness, de afness), paralysis (paresis, 

aphonia, monoplegia, or hemiplegia), dy­

skinesis (tic, tremor, posturing, cata­

lepsy). This type of hysterical neurosis 

must be distinguished from psychophysiologic 

disorders, which are mediated by the auto­

nomic nervous system; from malingering, 

which is done consciously; and from neuro­

logical lesions , which cause anatomically 

circumscribed symptoms. 

2. 	 Dissociative Type 

In this type, alterations may occur in the 
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patient's state of consciousness, or his 

identity. Here, the repressed i mpulse giv­

ing r i se to the anxiety may be discharged 

by, or deflected into , various symptomatic 

expressions (e.g., depersonal ization , mUl ­

t iple or dissociated personalit y, s t upor, 

fugue, amnesia, dream state, somnambulism, 

etc .) which will a l so be specified in the 

diagnosis. Personality disorganization i s 

gross here and may appear psychotic. Dif ­

f e r ential diagnosis is extremely difficult 

here, especially with the malingerer seek­

ing to avoid the consequences of antisocial 

behavior. 

c. 	 Phobic Neurosis 

In this process , anxiety becomes detached f r om a spec­

ific i dea, object, or situation in the daily l i fe and 

is displaced to some symbolic idea or sit uation in 

the fo rm of a speci.fic neurotic .fear which may then be 

avoided. 

Common fears include syphilis, dirt, high places, en­

closures, open areas, animals, and blood. The spec­

ific object feared (and hence avoided ) will be indi­

cated in the diagnosis. Usually only one or two fears 

are utilized, but some patients are pan- phobic. Pan­

phobic pa tients are often incipiently schizophrenic. 
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While phobias may be found in other diagnostic cate­

gories, the phobic neurosis diagnosis should be re­

served for those patients who have minimal ~DXiety 

when they are not exposed to the specific situation 

which they fear. When confronted with that particu­

lar situation, however, the intensity of anxiety and 

its characteristics is like those described under 

anxiety neurosis. 

D. 	 Obsessive Compulsive Neurosis 

Patients in this category are marked by extreme clean­

liness, neatness, cautiousness, orderliness, economic 

and emotional frugality, argumentativeness, stubborn­

ness, ritualistic behavior, and prone to ruminate on 

a single topic to the exclusion of all others. Magi­

cal and superstitious thinking is also characteristic. 

The d.iagnosis will specify the compelled rituals, 

such as touching, counting, ceremonials, hand-washing, 

or recurring unwanted thoughts (accompanied often by 

a compulsion to repetitive action). 

E. 	 Depressive Neurosis 

The difference between neurotic and psychotic depres­

sion lies in the degree and depth of the depressed 

mood. The neurotic reaction is a response to a cur­

rent, acute situation, frequently some loss sustained 

by the patient, (as of a love object), and is often 

associated with a feeling of guilt over past failures 
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or deeds. Unlike patients with psychotic depres­

sions, these patients are able to work although with 

much 	discomfort. Psychotic symptoms, such as thought 

disorder, hallucinations, or delusions, are absent. 

F. 	 Neurasthenic Neurosis 

A psychophysiologic nervous system reaction charac­

terized by hypersensitive emotional debility having 

such sympt oms as: chronic weakness, malaise, faint­

ing, low blood pressure, fatigue, hypersensitivity 

to light and noise, dizziness, cardiac manifesta­

tions, inability to use the bodily organ employed in 

the course of patient r ,5 occupation, and vasomotor 

instability. Differs from hysterical ·neurosis in 

that patient is here genuinely distressed by his com­

plaint, rather than enjoying any side benefits (sec­

ondary gain) f r om t he illne s s . 

While the constitution is disordered here, the causa­

tive factor is emotional stress and thus the neurotic 

element is the more important from the standpoint of 

management. 

G. 	 Depersonalization Neurosis 

A non-specific syndrome in which the patient feels 

estranged from his self, body, or surrotmdings; that 

he has lost his per:30nal identity and is somehow dif­

ferent, strange, or unreal. Derealization (the feel­

ing that the environment .is also strange and tmreal) 
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is usually part of the syndrome. It commonly occurs 

in the third and fourth decades and is more common 

in women. The patient may also complaint of "numb­

ness" or "deadness" of the brain, swaying feelings, 

fears of collapse, or loss of self-control in public. 

DSM-II states, "A brief experience of depersonaliza­

tion 	is not necessarily a symptom of illness. 11 

H. 	 Hypochondriacal Neurosis 

Somatic overconcern and morbid attention to the de­

tails of one1s body functioning, with exaggeration of 

symptoms. If the patient uses reaction formation as 

a defense, hypochondriacal concern may ultimately be 

expressed in a total neglect of his health and well ­

being. This condition differs from hysterical neuro­

sis in that there are no actual losses or distortions 

of function. 

I. 	 Neurosis, Other 

Under this classification will come all reactions con­

sidered psychoneurotic and not elsewhere classified, 

and also for incomplete diagnosis, but not for "mixed" 

neuroses. Includes occupational neurosis (such as 

"writer's cramp"). 

V. 	 PERSONALITY DISORDERS 

The personality disorders are diagnostic categories referring 
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to people whose life-long difficulties are evident in their rela­

tionships with other people in patterns recognizable by the time 

of adolescence or before. In DSM-I (the 1952 revision of psychi­

atric nomenclature), these were grouped under three headings: per­

sonality pattern disturbance, personality trait disturbance,and 

sociopathic personality disturba~ce. The distinguishing character­

istic of these people is that their illness breaks out in their in­

effective and unsatisfying interpersonal relationships rather than 

in neurotic or psychotic symptoms. They experience minimal sub­

jective anxiety and little or no sense of continuing distress, 

though their life-long behavior pattern has been maladaptive and 

provoking of undesirable counterreactions. The following classifi ­

cation is according to DSM-II (1968 revision of psychiatric nomen­
clature): 

1. 	 Paranoid Personality 

Very much like schizoid (infra) personalities, but with 

these people the main theme of their interpersonal re­

lationships is oversensitivity. They carry grudges, are 

extremely jealous and suspicious, and always expect re­

jections. They accuse others of their own (the para­

noid's) faults and mistakes (projection mechanisms). 

Their thinking is rigid, devoid of humor, and without 

rejecting or denying facts, they pay attention only to 

those features which lend confirmation to their original 

suspicious idea. 
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20 Cyclothymic Personality (Affective Personality) 

The personality of the cyclotheme is the exact opposite of 

the schizoid's (infra). Warm, ambitious, enthusiastic, 

cheerful, at times even elated. But he is prone to mood­

swings (though not of psychotic proportions.) There are 

some who almost always display mild elation and there are 

others who normally exist in a mild state of depression. 

If a 	 psychosis de velops it will be, not surprisingly, an 

affective disorder rather than schizophrenia. Diagnosis 

may specify whether predominant mood is depressed, hypo­

manic, or alternating. 

3. 	 Schizoid Personality 

Shy, withdrawn, seclusive people who avoid close or compet­

itive relationships with others may be schizoid. Other in­

herent features of this type of personality are autistic 

thinking, day-dreaming, and a preference for the inner life 

over social relations. They are incapable of expressing di­

rect hostility or even ordinary aggressive feelings. Ec­

centricity often occurs. May react to set-backs and stress 

with apparent detachment. 

4. 	 Explosive Personality 

Also called the "epileptoid personality", this type is char­

acterized by explosive outbursts of emotion and extreme rage 

reactions when fnlstrated, and a tendency to a kind of morose 

egotism. Fantasies of death and rebirth are more common here 

than in any other illness. The gross outbursts of rage may 
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be ve r bal or physical, and the patient may be amnesic for 

them or regretful and repentant . It i s t he i n·t ensity of 

the aggr essive outbursts and the individual's inability 

to cont rol them which distingui shes thi s group . 

5. 	 Obsessi ve Compulsive Personality 
(Anankastic Personality) 

Such individuals show excessive concern with conformi ty 

and adherence to standards of conscience . They may be 

over-inhibited, over-conscientious, over-dutiful , rigid, 

i ndecisive, unable to relax. This disorder may l ead to an 

obsessive-compulsive neurosis, from which it h a s t o be dis­

tinguished. Distinction may be made on the bas i s that here 

there i s no evidence of disturbing ob sess ions or of consUffi­

ing compulsive rituals . 

6. 	 Hyster i ca l Personality 
(Histrionic Personality Disorder) 

Thi s t ype of individual is marked by theat ricality, sug­

ge s tibi l ity , excitability and tendency t o over- r eact. Their 

s elf- dramatizat ion is always a t tention-seeki n g aDd often se­

duct i ve ,. regardJ.ess of whether the patien t i s aware of its 

purpose. Their interpersonal situations a re oft en depend­

ently demanding and immatUre. This di sorde r must be dif ­

ferent i ated from hysterical neurosis (usually in tha t here 

there i s no psyc hogenic loss or disorder in functi.on). 

7. 	 As t heni c Personality 

This behavior pattern is characterized by e asy fatigability, 
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low energy level, lack of enthusiasm, marked incapacity :1Or 

enjoyment, and oversensitivity to physical and emotional 

stress. This disorder must be differentiated from neura­

sthenic neurosis. 

8. 	 Antisocial Personality 
_(Psychopathic PersonaliJy) 

This type of person is irresponsible, emotionally b arr en , 

impulsive, but superficially charming. Their r elationships 

are brief, as the other partner gains insight into the psy­

chopath's behavior. They liv e by thei r wits, and both li.e 

and cheat without any qualms of' conscience. They neve r 

seem to learn from experience, but move from one di s astrous 

outcome to the next, quite unconcerned about long-range 

goals. They are incapable of commitment to any othe r per­

son, job, ideal, or goal. "Group delinquent reaction of 

childhood or adolescence fl and Hsocialmaladjustment without 

manifest psychiatric disorder" should be ruled out before 

making this diagnosis. 

9. 	 Passive-Aggressive Personality 

This type of individual is adept at controlli,ng an d manipu­

lating others by being passive and helpless. Such behavior 

often arises from resentment at failing to find grat ifica­

tion ,in a relationship upon which the patient is over­

dependent. It manifests itself in such ways as obst ruction­

ism, accidents, pouting, procrastination, inef ficiency Ch"ld 

stubbornness. 
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10. Inadeguate Personality 

While this type of patient is neither physically nor men­

tally deficient, he responds to demands (emotional, social, 

intellectual, physical) in a way which is ineffective. He 

lacks judgment and/or stamina sufficient to meet the de­

mands. 

11 . Other personality disorders of specified types (immature 

personality, passive-dependent personality, etc.) 

'12. Unspecified personality disorders. 

CONCLUSION 

It s hould be remembered that while the foregoing is by and 

large the of'ficial classification system of the American Psychi­

atric Associ.ation, diagnostic labels as applied to an individual 

are the product of the diagnosticianrs interpretation. Different 

psychiatrists may diagnose differently the same individual based 

on the same clinical data. The trial lawyer is equally free 

(given the same data as the psychiatrist admits to having been 

limited) to reasonably argue the more apt application of other 

diagnostic categoc Les, thus attacking the very underpinnings of the 

psychi atrist 1 s testimony. Since symptoms generally overlap, and 

f ew people can be fitted n 8atly into anyone exclusive category, 

the opportunities to attack a parLicular diagnosis will be fre­

quent To a les ser ;Jr grea t e r extent, most people possess wi thin0 

their personalities some traits representative frolll almost ev(~ ry 

c ategory. 
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CHAPI'ER XII 

ORGANIC BRAIN DAMAGE 

INTRODUCTION 

Nothing is more disconcerting to a prosecutor than to f ind 

upon reading a psychiatric report, that that defendffilt has 

some signs of organic brain damage. Most trial attorneys 

have had some experience with psychiatric reports who s e con­

clusion regarding the state of mind of the defendant is based 

almost entirely upon a psychiatric interview. As a lay~a~, 

the attorney tends to look upon the conclusions formed from 

such a meeting as being vague, insubstantial and largely sub­

jecti.ve. Consequently, when he receives a report whose c on­

clusions are opposite to those he has already reached, he 

approaches the trial with a positive and confident attitude, 

secure in the belief that he can make substantial inroads 

into the positive assertions of the report. 

In view of this attitude it can readily be imagined that the 

trial attorney suffers considerable shock in reading that 

the usually subjective conclusions of the psychiatrist, which 

are often viewed as pure speculation by the layman, are now 

corroborated with actual physical findings to the effect 

that the defendant's brain is not all that it should be. The 

attorney instinctively realizes the jU~j is prone to give 

far more effect to the conclusions of psychiatrists when they 

are backed up by concrete evidence of brain damage. It .1.S 
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because of this latter f a ct that more attention should be 

given to t hese cases, in making the jurors realize that these 

findings are far from conclusive on the issue of legal 

-insanity or diminished capacity and that in fact they may 

have no bearing on the defendant's state of mind at the time 

the crime was committed. 

The fol lowing chapter will be an attempt to orient the 

reader to certain theories, terminology and procedures with 

respect t o neurologically oriented psychiatry. It is not an 

attempt, of course, to be a complete treatment for space would 

hardly permit t hat. The conclusions stated herein have been 

discussed with a great number of psychiatrists and neurologists 

and r epresent as far as is known the latest findings in the 

fie ld. A great number of texts have been consulted but in 

all cases the conclusions h erein expressed have been checked 

out as sti ll valid. However , despite these precautions, the 

f ield i s one that is rapidly growing and ever changing. The 

validity of the statements herein will vary inversely with 

the peri od of time that lapses between this writing and the 

actual trial to which they are applied. Therefore, a 

consultation with experts should be conducted in every case 

prior to t r i a l to eliminate the possibility of new findings 

that modi f y what is contained herein. 

I t shoul d be borne in mind that no disease mentioned is 

automat i cally a form of insanity and is not presented as such 
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unless i t is otherwise stated to be so. In dealing with the 

ner-vou system of the human body, one must realize that he is 

of ne cessity dealing with "he human mind which by its nature 

is "ariable and responses to given situations wil l not always 

be t he same . 'l'here are different variations upon the s tandard 

r esponse i n a lmost any given case in either brain damage or 

drug inges tion. A severe head trauma in one person may 

cause serious brain damage, while t he same blow in anot her 

may c use little or no damage at all. Therefor e , the reader 

must expect to find variations from the norm i n neurological 

diagnoses. For instance, tranquilizers tend to have sedating 

or tranquilizing effects on the human mind. Some people 

r eac t adversely to tranquilizers and they have a reverse effect. 

They may caus e a stimulant-like effect which woul d give rise 

to t he supposition they they were either an agi t ated drunk 

or using amphetamines. 

As will be seen below, many times an epilept i c wil l have 

s e i zures without any discernible evidence of br a in damage 

and on the other hand, there are persons with t he ty-pe of 

~lectroencephalographic report that would indi ca t e e izures 

who arc perfe ctly normal. It should be borne in mind, 

h0viever , that since these atypical variations are r e latively 

i nfrequent, an idiosyncratic effect should no t be accepted 

based upon one occurrence. Repea ted verifying procedures 

shoul d be indulged in by the physician t o SUbstantiate his 

sus picions. I t should a t all times be borne in mind that the 
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conclusions r egarding the defendar 's mental state at the 

time of the commission of the crime, the psychiatrist or 

neurologist i s dealing in probabilities only. There is no 

such thing a s a one to one correspondence between a particular 

symptom and legal insanity and diminished capacity. All a 

psychiatrist can do i s to reason backward from the symptoms 

that the defendant exhibits at the examination to said 

mental stat e . With r espect to organic brain damage it is 

true, as it is with respect to purely functional disorders, 

that the behavior of the defendant during the commission of 

the crime is a fa r more reliable index of his state of mind 

at that time than any subs equently performed psychiatric 

or neurological pr ocedure . 

It is particularly important to have a basic understanding 

of the l imit ati ons of l egal conclusions derived from 

neurophysiological data when it comes to cross examining a 

psyc~iatrist. A psychiatrist who is neurologically rather 

than analytical l y oriented will tend to be more hesitant 

to conclude t hat the defendant is insane or unable to form 

a speci fic mental s t ate. Generally, such a psychiatrist 

will require some physical finding to corroborate what he 

suspects in an interview before so concluding. While this 

operates to t he prosecutor's benefit, there is a corresponding 

tendency to relate any neurological defect that is found 

to the defendant ' s behavior, thus unconsciously indulging 

in the logical f a l lacy known as 20st hoc ergo propter hoc, (a 

happening which fol l ows another must necessarily be its result.) 
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When such a def ect is fou.nd, n eurologically oriented psychia­

trists have a natural tendency to go overboard in attributing 

the crime to the said defect. Because of this it is necessary 

on cross-examination to particul arize the psychiatrist's 

findings ffild to expose the gaps i n his reasoning. The cross­

exami ner must lay bare all possibilities that are not articu­

lated on direct examination and force the psychiatrist to as­

c ribe to each possibility its appropriate weight. To do this 

a ba sic understffilding of neurological terms, neuroffilatomy, ffild 

of organic brain disease is essential. Furthermore, it is 

necessary to understa...'1d a~) precisely as possible the nature of 

those t e sts t hat a.re performed upon the defendant to determine 

whe t her or not such neurological defect exists. Particularly 

important a r e t he limitations of the se testing procedures, what 

t hey can show and wh at they de f i ni tely do not show. In testi ­

fying for t he defense , most psy chiat rists will be asked ques­

t ions which present that side of t h e picture which is most favor­

able to their conclusions . They will often not be asked ques­

ti ons regarding the limitations of e i ther their tests or of 

their opinions. It i .s the function of a prosecutor to force 

the psychiatrist on cross-examination to supply these defici ­

encies. It is t oward the acquisition of sufficient knowledge 

t o do this effectively that this chapter is intended as a be­

ginning . 

227 




PHYSI OLOGY OF THE NERVOUS SYSTEM 

A knowledge of the brain, its various parts, their locations 

and functions is completely essenti al for the trial attorney. 

(Refer to Fi gures 1 t hrough 3 on following page). Not only is 

it valuable fo r interpreting psychiatric reports and testimony 

but a basic understanding forms a framework upon which to pla.ce 

new items of knowledge uncovered in each specific case that is 

tried. The ba sic anatomical unit of the brain is called a neuron. 

(Figure 1. ) This is one cell that is composed of a cell body, a 

long filament cal l ed a~ axon which usually conducts impulses away 

from the cell body and dendrite s which are numerous very fine 

filaments emanating from the cell body in a branching pattern and 

whose usual function is to receive i mpulses from other neurons. 

The cell body itsel f , as well as t he dendrites, serves as a ter­

minal for i ncoming impulses . 

The brain is covered by a rind-like structure called the cortex. 

(Figure 3. ) The cortex is composed largely of cell bodies with 

very few axons. The cortex, only a few millimeters thick, is 

folded and r efol ded upon itself so that a maximum area can be 

contained within the confines of the skull. These folds form 

furrows and ridges. Technically , t he furrows are called sulci 

and the ridges are called gyri . Each major gyrus or sulcus in 

the brain is assigned a name. Aside from these differentiations 

the brain i s divide d into two hemispheres, the left cerebral 

hemi sphere and the right cerebral hemisphere. 
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Each hemisphere in its turn is divided. into four lobes, the 

front al l obe, the occipital lobe, the temporal lobe and the 

pa r i etal lobe. (Figure 2.) The topmost portion of the brain is 

cal led the cerebrum. 

Bene ath the occipital lobe is a structure that looks something 

like the cortex, but is a ball-shaped mass with much more finely 

spaced furrows and ridges. This structure is known as the cere­

be llum and is concerned with coordinating movements of the body. 

(Figure 3.) The cerebellum receives information from the muscles 

as tc thei r state of contraction and as to the exact position of 

the limbs of the body. Furthermore, it coordinates this infor­

mati on wi t h input from the auditory nerve regarding balance and 

the s tate of acceleration of the head. This organ has absolutely 

no f uncti on with respect to the high mental abilities and does 

not affe ct behavior except by coordinating it. 

Beneath the cortc,x are various structures which serve as relay 

stations and receive nervous impulses from the spinal cord and 

from the cranial nerves. The spinal cord is well known even to 

the l ayman. 

Cranial nerves are nerves which supply structures about the 

face and head with both sensory and motor fibers. These 

n erves do not pass through the spinal cord but rather in­

nervate the structures they are responsible for directly 
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from the brain, passing through small holes in the skull known 

as foramen. The only value of cranial nerves for criminal 

purposes is that the severing or injury of one of these 

nerves and its consequent paralysis or loss of sensory 

function will corroborate the existence of an old basal 

fracture that might give SUbstance to a claim of permanent 

brain damage. 

A great deal of research has been done during the last 

eighty years in attempting to localize the various areas 

of the cortex with respect to their functions. To a certain 

extent, this has been possible. However, it should be borne 

in mind not only that some functions of the brain appear 

to be diffuse and scattered throughout the cortex, and that 

even as to those functions that have been localized there is 

a considerable amount of overlap and intermingling of function. 

For the purposes of forensic psychiatry, the frontal and 

temporal lobes of the cortex are more important while the 

parietal and occipital lobes are less frequently involved. 

The occipital and parietal lobes are both essentially 

concerned with sensation. The occipital lobe is concerned 

with visual sensation and the parietal with other types. 

Despite the above statements, it should be noted that the 

temporal lobe has very important functions with respect to 

both the sense of smell and the sense of hearing. This 

accounts for the high prevelence of olfactory and auditory 
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aur a s p:t=ceding psychomotor epileptic attacks . The frontal 

lobe is generally thought of as being concerned with the 

h :ij1er intellectual i'u..'>1ctions j_ncluding morality. If the 

superego or It con s cience" can be localized, certainly it 

would be in thi s lobe . Damage to the frontal lobe can cause 

severe disturbances .in personality and 10£ of control over 

one ' s behavior. It is important to note at this point, 

however, tha t su ch damage would have to be extensive 

since the afor ementioned functions are apparently diffusely 

scattered throughout the anterior portions of the lobe. 

While psychomotor epilepsy is essentially a temporal lobe 

phenomenon, a s stated below there are documented instances 

of lesions in the frontal lobe causing this syndrome. While 

s ome aspect s of "memory" are according to the latest 

r es earch , scattered t hroughout the cortex, some of the most 

impor t ant f unctions wit h r e spect to memory are contained in 

t he temporal l ob e. 

Beneath the cortex of the brain are a great number of 

bodies whi ch s erve as relay stations between the cortex and 

impulses arising f rom the cranial nerves and those coming 

f r om t h e sp i nal cord. The f~'>1ction of these centers is to 

integrate and elaborate such messages, quite frequently they 

have dir e ct conne ctions with the cortex. The most important 

r e l ay stati on is the thalamus. An important structure 

ca11ed the medulla oblongata resemb1es a transitional phase 

between t he spi nal cord and the brain itself. This appears 
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as a thickening of the spinal cord at the point where the 

spinal cord enters the skull through an opening known as the 

foramen magnum. 

The impo r tance of the medulla oblongata is that it has 

centers for the control of respiration and cardiac activity. 

A subdural hematoma displacing a significant portion of the 

brain may press the brain upon this structure thus 

inhibi ting resp i r ation causing coma and death. Also, 

deeply i mbedded within the medulla (as well as several other 

str~ctures above it) is the reticular formation, which will 

be discussed in the section on the electroencephalograph. 

Th i s structure is also known as the reticular activating 

system lli~d it is responsible for awareness and 

conc~nt!'at ion in .the human being. It is this structure 

that appar ently operates so as to cancel out the alpha 

rhythm upon eye-opening or concentration. 

Also under the cortex and adjacent to the aforementioned 

relay stations in the brain are the ventricles. These are 

cavities within the brain that contain large amounts of 

cerebr o-spinal fluid. The importance of these structures 

in diagnosing brain changes is discussed below. 

It is important to recognize some of the terminology with 

respect to t he membranes which cover and encase the brain, 

since bloodclots occurring within the skull are frequently 

deS ignated with reference to these structures. Between the 
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skull and the brain itself, there are three membranes. The 

upper most is called the dura mater and is a leather-like 

tough structure immediately below the skull bone. When a 

~hysician refers to a subdural hematoma, he means a 

bloodclot that occurs below this membrane. Below the dura 

mater is a complex web-like structure called the arachnoid. 

This is a very filmy membrane but its importance is to 

suspend the brain and the external blood vessels servicing 

it. A subarachnoid hemorrhage would be below this 

structure. The last and least significant membrane for 

our purposes is the pia mater. This is at the very surface 

of the brain and adheres very tightly to it, conforming to 

its convolutions. 

In setting forth this short summary of the neuroanatomy of 

the brain, no attempt was made to be complete. We have 

concentrated on those aspects of neurology which have some 

relevance to criminal forensic psychiatry. In each case 

in which the trial attorney encounters one of the structures 

described above, he should consult both competent medical 

advice and more detailed texts. 
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NEUROLOGICAL X-RAY EXAMINATIONS 


wThen a psychi atrtst becomes aware of certain symptoms of a 

de fendant or of behavior during the commission of the crime 

that might be indicative of some sort of brain abnormality 

he generally will have the defendant examined through t he 

use of variou s radiological techniques and also submit 

defendaYlt to an electroencephalographic examination. A 

f ew of the more commonly used tests will be documented here 

i n a short digestive form . 

1 . The Skull Series 

The ~kull series is a routine X-ray of the skull. Usually 

• three views are taken, one from the rear of the skull 

looking forward, one from the side and a third called a 

'l'owne I s view which is from front to rear with the chin 

flexed on the chest. The value of this series is to 

visualiz e specific, internal skull structures. In these 

X-rays, the shape and integrity of the skull is exposed, 

the possibility of recent or old fractures is explored. 

S.LilljJle X-ray techniques have little utility in detecting 

changes in the soft tissue of the brain without the aid 

of additional procedures outlined below. Basically, hard 

structures are revealed. However, many brain tumors 

and diseased arteries become calcified in such a way 

that they show up .i .n a simple X-ray technique. When this 

happens, abnormal pressures or restrictions on the blood 
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supply to various areas of the brain can be detected. 

Neurologists, however, upon seeing such indications wili 

go further and have some specialized technique used to 

further delineate the extent of either the tumor of or 

the arterial defect. 

2. 	 The Brain Scan 

This procedure is frequently used when some sort of lesion 

or tumor is suspected within the brain. A brain scan is 

performed by injecting a radioisotopic compound, then 

scanning the head with a moving camera to detect any 

unusual concentrations of this compound. Abnormal tissue 

within the head, in contrast to normal tissue, tends to 

absorb radioisotopic compounds and to emit radiation which 

is detectable by this means. A major drawback of this 

procedure is that one cannot generally differentiate mass 

lesions from other abnorma l tissues such as tumors. The 

brain scan is more valuable than the X-ray itself, however, 

since no calcification of the tumor or lesion is necessary 

in order for it to be detected. 

3 . 	 Cer ebral Angiogram 

In the cerebral angiogram, solutions that are opaque tc 

X-ray are injected into the common carotid arterj from 

which they flow throughout the larger blood vessels of 

the cerebral hemisphere. The blood vessels are then seen 

on X-, ray examinati.on and any abnormality in or around 

236 


http:examinati.on


thes'~ vessels may b e noted. This procedure is particularly 

useful for detecting four types of defects. A narrowing 

of an artery Cru1 readily be seen. Also, an aneurysm 

or a bulging of the wall of a blood vessel becomes 

distinctly outlined. Defects of the brain which do not 

directly involve the blood vessels may also be noted. 

A tumor will distort the usual shape of these vessels 

while a lesion may interrupt them. 

4. 	 Pneumoencephalography and Ventriculography 

These two procedures both involve injection of air 

into the cerebrospinal fluid. The brain and the spinal 

cord are both bathed in a clear, almost protein-free, 

fluid which serves to cushion these structures from 

impact a.Yld other physical disturbances. This fluid not 

only surrounds the brain on the outside between the dura 

mater and the surface of t he cerebral hemispheres, but, 

also, is found i n side the brain in cavities known as 

ventricles. The cerebrospinal fluid is invisible in 

an X-ray as are those surfaces which it outlines. The 

substitution of air for ti1is fluid, however, enables 

the X-ray to outline the shape of both the cerebral 

surface and the ventricles. In cases where there is 

atrophy of the brain, n ot only will the furrows or 

sulci of the cerebral cortex become enlarged, but also 

the ventricles widen since the material surrounding them 

lessens in quanlity. These findings are important in 

senile dementia , a condition frequently associated with 
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chi ld molestation and murders arising theref r om as well as 

a condition called Alzheimer 's disease (presenile dementia) 

which is a similar condition occurring in persons much 

younger . Presenile dementia generally begins in t he 

forty's and wh i le rare, i t s hould always be ruled out 

in cases where a person of that age manifest s behavior 

that is not characteris t ic of his usual personalit y. 

I n the pneumoencephalograph, air is injected into t he 

cerebrospinal fluid in t he l umbar region of t he spine 

and allowed t o r i se to the head so that the subarachnoid 

space in the ventricles are filled. X-rays are then 

taken of t he brain from various angles showing the 

outlines of t hese s t ructures. In cases in which the 

patient has exhibi t ed s igns of abnormally high pressure 

in the spinal f luid , t his procedure is not used but 

rather air is injected di r ectly into the ventricles by 

the process of boring a hole in the s.kull adj acent to 

said s t ructure. 

Not only are t hese procedures valuable i n de t ecting brain 

atrophy , but a l s o other abnormalities of t he brain may 

change t he shape of the ventricles or of the surface of 

the cerebral hemispheres. A tumor in the bra in may cause 

an indentat ion in the ventricles to accommodate t he 

invading s t ructure. It should be noted, however , that 

there is some variation i n t he shapes of t re se ventricles 

even in normal persons . Bra i n abscesses quite frequently 
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will have an effe ct on the ventricles although in a 

typical. small t emporal lobe abscess which might give 

rise to psychomotor epilepsy the ventri cl es would tend 

to remain in a norma l shape. 

The value of these procedures is not only i n diagnosing 

present defects in the brain but knowledge of these 

procedures is valuable in those cases i n which a 

psychiatrist claims t hat some previously existing 

condition due to either a blow or some disease process 

caused permanent brain damage the effects from which 

the defendant was stil l suffering at the time the 

crime was committed. It is important to examine the 

physician regardir~ his knowledge as to what procedures 

were engaged in t o ver i fy the extent of any damage at the 

time the conditi on was fresh. In addi tion to abscesses 

and tumors compressing t he ventricles , sometimes a growth 

will obstruct t he flow of cerebrospinal fluid so that 

it is trapped in the ventricle and does not leave 

said structure as readily as it should ~ It will result 

in severe pain to the sufferer. 
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THE ELECTROENCEPHALOGRAPH: ITS USE AND IMPLIC.~TIONS 


The science of electroencephalography may be defined popularly 

as the recordation and interpretation of t)rain waves • Although 

it is not known precisely what cerebral activity brain waves 

reflect, there are a number of theories that account for their 

periodicity. The brain wave can be obtained in two ways, 

either by using bipolar leads which compare the electrical 

activity at two different po .ints of the brain or by monopola­

leads which record the activity of one point alone. The EEG 

is taken by placing electrodes on the scalp. These electrodes 

are connected to a machine which records the brain waves on 

a graph, recording the reading of each l ead separ ately. 

Typically, the electroencephalographic leads are placed one 

on each lobe of the brain in a stereotyped location. Generally 

speaking, it is correct that the electroencephalogr aph 

measures the electrical activity of only a few millimeters 

of the cerebral surface. Despite this fact, t he activity of 

lower brain centers often is reflected in cortical recordings. 

Examples of this are as follows : (1) The desynchronizat ion 

or 'l o~king of the alpha rhythm which occurs due to the 

J c LLvity of the reticular formation. (2) According to one 

theory, delta waves (one to two cycles per second) appear to 

arise from the deeper regions of the brain, pos s ibly from the 

hypothalamus. These waves tend to appear during sleep, but 

also appear from the cortex in areas where there is a substantial 

lesion or tumor. 
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For t he purposes of criminal prosecution , as well as for 

neurological study, three types of waves must be distinguish.ed 

and understood. 

1 
~. Ba ckground activity is the general continuous activi ty 

which is constantly present in the brain and is in 

contrast to any focal or paroxysmal activity. Background 

act ivity is of four types and are distinguished by the 

f r equency of each wave. These four types of waves are 

not always present in normal persons, but in all persons 

whether normal or abnormal , there is some background 

activity upon which focal or paroxysmal activity may be 

s uperimposed. 

A. 	 Alpha waves are eight to thirteen cycles per second, 

appear mainly in the occipital l obes in most normal 

p ersons and · are cffilcelled by either concentration on 

a particular complex task or by simply opening the 

eyes if the person whose waves are being r ecor ded. 

Complete absence of alpha waves does not indi cate 

any pat hology whatsoever. In fact, according to some 

neurologists , absence of alpha waves merely indi cates 

t ha t the patient exhibits a type of thought pattern 

which does not depend on visual imagery. 

Be 	 Beta waves are greater than thirteen cycl es per second. 

These waves come mainl y from the frontal lobes and 

tend to be superimposed on the alpha rhythm in t hese 

l obes. 
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C. 	 Thet a waves are four to eight cycles per second. 

In normal persons , central regions of the brain 

tend to exhibit activity within this range concentrated 

at about 6.5 cycles per second. 

D. 	 Delta waves are less than four cycles per second 

and are definite indications of abnormal brain function 

in adults except during sleep. These wave s may occur 

in perfectly normal children but are later outgl~wn. 

Wit h respect to brain waves as a whole , perhaps it 

is b e st at this point to define a few t erms. 

1. 	 Amplitude. This term is synonymous wih voltage 

and is a measurement of a particular wa ve's height 

from the lowest to the highest point in the wave. 

2. 	 Fr equency. This term refers to the number of times 

a. complete wave appears per second on t he graph. 

3. 	 Spiking. The spike wave is one that is distinct 

f r om the background activity and has a duration 

of less than 80 milliseconds. A spike would 

t he refore have a frequency of higher t han 12.5 

cycles per second. These waves are eas y -to 

di stinguish because of their needle-like 

appearance. Recognition of these wave s has 
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pfu-ticular importance with respect to f ocal brain 

damage and also in the interpretati on of artifacts 

(to be discussed below). 

20 	 Focal activity is abnormal activity of a non-paroxysmal 

n at ure which is con£ined to a specific area of t he braino 

This cru~ be spiking or a slowing of the waves that come 

from a particular lobe or a particular area of that lobe Q 

Wh i le focal activity generally i ndicates an abnormality 

in that region it can easily be confuse d with arti facts. 

3. 	 Paroxysmal activity is the type of activit y that is 

exhibited on the electroencephalograph during an epileptic 

at tack. Furthermore, bursts of paroxysmal a ctivity can be 

indicative of a tendency toward epilepsy, but not 

a ctually indicate a seizure in progress . Ynerefore 

pa roxysmal activity can either be a generalized convulsion 

or intermittent abnormal activity which might even be 

localized in one lobe of the brain, but which is spasmodic 

in nature . 

Evaluating electroencephalographic indications of abnormality 

Ie 	 The electroencephalograph in juvenile cases . The 

electroencephalograph of a child may show a pat t ern which, 

i f appearing in an adult, would be abnormal but f alls 

wi t h in the normal range for children. The oc currence of 
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delta waves is the most obvious example. Most neurologists 

state that in order to impose a diagnosis of neurological 

impairment on a child based on an abnormal electro­

encephalograph, the examination must be repeated over 

an extended period of time. In children, very sel dom 

are two separate electroencephalographic records 

compatible. Since, however, a normal pattern begins t o 

emerge in a child at the age of fourteen, most juveniles 

who are charged with major offenses , will have begun to 

exhibit a more adult pattern. While this fact may appear 

to be of dubious utility, to a trial attorney in an 

appropriate case some reference can be made to these 

discrepancies in cross-examination to s how the general 

unreliability of the electroencephalograph a s a diagnostic 

i nstrument. 

2. 	 Electroencephalographic Artifacts. An artifact is a 

reading on the electroencephalograph that is not due 

to the electrical activity of the brain. An artifact 

may have a physiological source, that is be due to 

something in the phYSical makeup of the person tested 

or may be in the machinery. It may result from improper 

connection of electrodes to the skin and may even be due 

to outside disturbances . Below are listed some of the 

more common artifacts. This list is not intended to be 

exhaustive by any means. It should be noted in cons idering 

a r tifacts that not all of them will be confus ing to the 

operator of the instrument or to the psychiatri s t 
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interpreting the graph. A good example is a muscular 

artifact caus ed by opening the eyes. During the taking 

of a reading, the technicia~ may wish to eliminate the 

alpha rhythm by causing the subject being tested to open 

his eyes at a particular point in the examination. 

The eye opening is due to muscular contraction and 

~~ytime a muscle is contracted in the head this would be 

recorded on the graph. However, if this eye opening 

artifact is immediately followed by a cancelling of the 

alpha waves which rhythm is re-established upon 

reclos ing the eye, the cause of the artifact is readily 

ascertainable and can be ignored by the psychiatrist 

interpreting the graph. Bearing this in mind, a few 

of the common artifacts are a s follows: 

A. 	 The electromy,ographic Artifact -- Electrical 

discharges f 'rom the scalp and jaw muscles will 

produce a rapid brain wave potential. High frequency 

filters in the electroencephalograph machine can 

attenuate the recording of these discharges. 

B. 	 The elect r ocar diographic artifact -- Tbis is a 

particularly con.fusing artifact since it has a tendency 

to produce what appears to be spikings in the 

temporal lobe. Since that lobe is the location of 

most lesions causing psychomotor epilepsy, it 

should be cl osely watched fo r . Since it fubased on 
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the heartbeat , it tends to follow that organ in frequency, 

therefore, an electrocardiograph can be taken 

separately and simultaneously with the electroencephalograph 

and the two readings compared so that the electro­

encephalograph can be corrected for the apparent 

discrepancyo 

C. 	 The Pulse Artifact. If an electrode is placed directly 

over a scalp artery, it will move in sympathy with the 

pulse. This would give rise to spike waves in the 

electroencephalograph and may give a false picture 

~f petit mal epilepsy when the spike occurs adjacent 

to a slow wave . This again would be distinguishable 

by its periodicity as discussed in the electrocardiograph 

artifact. 

D. 	 Eye Movement Artifact. Movements of the eyeball during the 

examination can give a false reading with respect to the 

frontal lobes. This is due to the fact that one of the 

two fluids of the eye is positive with respect to the 

othr. If the relationships of these fluids are shifted 

by turning the eye, this electrical activity will be 

picked up by the electroencephalograph. Since eye movements 

as opposed to heartbeat tend to occur at random, there is 

no periodicity or regularity in their occurrence. 

Therefore, they are much harder to distinguish from 

abnormal readings. A careful EEG technician will place 

cotton pads over the patient's eyes to minimize eye 

movements. 
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E. 	 Sweat Artifact~. Since sweating causes the skin resistance 

to be greatly r ·educed (a fact which is utilized to the 

utmost in the polygraph or lie detector test) sweating 

during the EEG will result in large slow waves being 

recorded which are not cerebral activity. Since persons 

who are very nervous during the examination will tend to 

perspire more, the technician should be careful that pers­

piration is promptly eliminated. The electroencephalograph 

should always be performed in an air conditioned room 

because of this danger. 

F. 	 Movement Artifacts --Physica1 movements on the part of 

the subject of the test can produce artifacts in the graph. 

Particularlyp this is true when large drape-type garments 

are worn. The operator should instruct the subject to 

remain motionless during the test and should watch for 

movements, note when they occur and take steps to see 

that they are considered in evaluating the patient. 

G. 	 Electrode Artifacts -- These may appear as an epileptic 

disorder and must be carefully watched for. Usually they 

are due to a discharge from a condenser in the machine. 

Other electrode artifacts result from a failure to 

adequately attach electrodes to the skin. 

H. 	 Electromagnetic Disttrrbance Artifacts. A radio or other 

source of electromagnetic radiation either in the room 



or in adjoining rooms can disturb the electroencephalograph 

and give readings which may be falsely attributed to 

abnormalities in the brain. 

3. 	 Who interprets the electroencephalogra2h? 

Generally, in cases that come before the criminal courts 

the EEG is interpreted by a psychiatrist. It should be 

noted here that usually a psychiatrist is not the most 

qualified person to interpret the EEG and if the occasion 

does arise, an attack is in order based on the psychiatrist's 

qualifications to testify on this subject. Bear in mind, 

however, that many psychiatrists do not rely on the 

electroencephalograph and might have a tendency to avoid 

its use unless they have extensive experience. This is 

particularly true if they have been subjected to a searching 

cross examination on that subject and have been made to 

look less than knowledgeable ~ Therefore, in approaching a 

psychiatrist, his training and experience with respect to 

this instrument should be known prior to a full-scale attack 

on his qualifications. Wllile training in medical school 

is not extensive with regard to the use of this 

instrument, many psychiatrists acquire an expertise in 

their practices. 

The 	 electroencephalograph is a tool of the neurologist 

and the neurosurgeon and requires quite a bit of 

sophistication to be understood correGtly. Most generally, 
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the psychiat rist receives only four months of 

neurological training , which is hardly enough to make 

psychiatrists sufficiently conversant with the use of 

the instrument to be an adequate witness in court. 

Furthermore, since a psychiatri st generally does not 

personally conduct the electroencephalographic 

examination, he will not have personal knowledge regarding 

t he poss i ble causes of artifacts, a state of affairs which 

can be fruitfully exploited on cross-examination. Since 

the physician was not actually present when the test was 

given , he cannot authoritatively eliminate the possibility 

of body mov ement s, skin conditions and the possibilityaf 

t he conditi on of the machine affecti.ng the electroencephalo­

gr aphi c r eading i tself. 

4. 	 Theoretic Foundations of the EEG. It should be noted 

that an abnormal EEG is not ipso facto evidence of neurological 

impairment . Statistics indicate that many people with 

no neurological symptoms at all produce abnormal 

elect roencephalographic patterns. It is also well 

documented t hat people with known neurological problems 

may produce , from time to time, normal electroencephalographic 

pat terns. It is extremely difficult to document such 

neurol ogical phenomena as psychomotor seizures on an 

electroencephalograph unl ess there is a continuous 

pattern be ing perpetrated by the brain . This latter 

state of affairs is highly unusual in the criminal courts. 
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It should be noted that neurologists have various theories 

regarding what an electroencephalograph shows, the type 

of neuroactivity that it reflects, and why certain 

chemical changes in the brain also change the pattern of 

its electrical activity. 

The background activity of the brain is arhythmic 

summation of all the neurons that comprise the brain 

cortex itself. Why these discharges should be 

rhyth~ical, rather than completely at random, is not 

known. Another area of r elative ignorance is the 

precise mechanism by which the brain can be activated 

so that abnormalities will be discovered more readily. 

There are sever al ways to produce these changes. The 

usual method resorted to in the criminal courts are eithEr 

alcohol ingestion or hyperventilation. Hyperventilation 

consists of havir~ the subject take several rapid and 

deep breaths. Other activation techniques include 

inducing hypoglycemia (low blood sugar) by injecting 

insulin, photic stimUlation which consists in exposing 

the patient to a rhythmically flashing light, and the 

injection of the drug metrazol. 

The effect of these techniques is to make the brain more 

sensitive and hence more likely to exhibit abnormalities 

that exist in the brain through a showing of either 

focal or paroxysmal disturbances. Focal disturbances of 
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the brain usually indicate some abnormality at the 

point i n whi ch i t is re corded. It is important to 

note , however, tha t a focal disturbance indicating 

possible psychomotor epi lepsy or some other form of 

seizure i s not a recording of the seizure itself, but 

merel y evidence of an abnormality that might give 

rise to a seizure . Whil e the electroencephalographic 

tracings taken duri.ng a seizure itself are unmistakable 

s i gns of that seizure, focal disturbances indicating 

a poss ible susceptibility are far from conclusive. 

Due to t he difficulty in actually producing a seizure, 

particularly of t he psychomotor type, psychiatrists and 

neurologist s generally must rely on these focal abnormalities 

and other clinical data to determine whether or not a 

person 1s subject t o such seizures. As was stated 

above, apparent focal abnormalities may be due to some type 

of artifact and may even be present in a perfectly normal 

brai n , or at least one that is free of neurological 

symptoms. 

One way i n which a focal abnormality appearing on the 

electroencephalograph can be said to give rise to seizures 

is in the fol lowi ng manner. A trauma to the cortex will 

cause scar tissue t o accumulate in the area immediately 

surrounding t he injury . Th is tissue is termed a lesion, and 

is not formed f r om the actual neurons themselves but occurs 

wit h respec t to secondary brain cells called neurolgia 

whose function is to provide nutrients and structural 

251 




support to the neuron s and which may have some undetermined 

function with respect to memory. 

These cells, as oppos ed to neurons, do have the power 

to multiply and build scar tissue. Such scar tissue 

serves as an. irritant for the surrounding and relatively 

healthy neurons. In periods of stress or chemical change , 

thes€ irritated n eu rons become hypersensitive and tend 

to f~re. The fir i ng of these neurons will excite 

surrounding neurons and when this activity spreads 

sufficiently to disturb consciousness there i s act ua l ly 

an epileptic seizure in progress. Since neurons di r e ctly 

metabolize alcohol &~d most drugs , its pres ence in the 

brain greatly increases the sensitivity of these ce l ls. 

This would account f or the fact that sei zure s ar e more 

l ikely to occur when someone is undergoing emotional 

stress or has ingested certain types of drugs or 

alcohol. However, barbiturates have a calmi ng effect 

on the brain and are in f a ct prescribed by physi c.ians 

to control epileptic seizures. 

The electroencephalogrcp h has lately come i nto use a s a 

tool to diagnose drug intoxication. Coma associ a ted wLh 

drug ingestion can be readily differentiated f r om coma 

due to metabolic or phys i cal problems by use of the EEG. 

It obviously cannot give the sp e cific chemica l agent 

ingested. However, in most sedative or hypno t i c drug 

intoxication, the electroencephalograJhwill show a 

252 




combination of very fast brain activity and normal 

sleep patterns. 

The electroencephalograph then is basically a tool to 

b e used with other diagnostic procedures to access 

central nerous system disfunction. Not only is the 

machine not infalli ble, but its interpretation falls 

considerably short of Papal standards. It should be 

approached wi th caution when it appears in court. 

253 




CONVULSIVE DISORDERS 

ReGurrent convulsive disorders, or as they are mor e commonly 

known, epileptic seizures , of various sorts affect appr oximately 

700,000 people in the United States. Needless to say, these 

seizures produce widely divergent and specialized phenomena 

incident to the particular causative factors involved. Epilepsy 

can be defined as a disorder of the nervous system characterized 

by sudden and disorderly discharge of cerebral neurons. This 

discharge results in an almost instantaneous disturbance of 

sensation, loss of consciousness, convulsive movements and/or 

involuntary acts. Epilepsy may begin at any age. It may occur 

only once in a lifetime of an individual or it may be a chronic 

recurring affliction that stays with the person for his entir e 

life. 

It should be understood that a seizure disorder is a 

clinical manifestation of some underlying pathological process 

which originates in the nervous system. The most important 

aspect of B seizure disor-der for (;riminal purpos es is that 

one of the PI imary mn·(.::_festations of a seiZUre is the loss of 

consciousnesf; or awareness. Thus if a person commi ts an "act" 

while undergoing an epileptic seizure, he is unconscious under 

the provisions of Section 26.5 of the Penal Code and would not 

be <..apable "f committing any crime. Statistically, about 5196 

of all epileptic patients have generalized convulsions . This 

type of seizure is known as a grand mal attack . In t hese attacks, 
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a person suffers a sudden loss ,of consciousness, and falls to 

the ground. His muscles go into what are known as tonic 

cont"'actions • ;. be diaphragrt\ and ches"': muscles contract and hold 

in that position. The subject of the seizure utters involuntary 

screams or cries. Face muscles become set in a rigid posture, 

often resulting in a biting of the tongue. Shortly thereafter, 

a series of clonic or jerking movements set in. At this time 

the limbs thrash about in a disorganized fashion. After several 

moments, the movements become slower and stop altogether. 

The person then goes into a coma or sleep. Upon awakening, 

there is no memory of the seizure and at best the person 

remembers only the begirL.'1.ings of the seizure or what is called 

the aura. 

An aura i ::' a s trange feeling whi ~h. precedes very many epileptic 

attacks . This may m~'1.i fest itsel f as a funny smell, a feeling of 

detachment or any other unusual sensation afore the seizure beings. 

Quite common are deja vu phenomena in which a person is convinced 

that he is experiencing something that has happened t o him 

on some pr evious oCl"}asion. Abdominal or pulmonary discomforts 

frequently cur. 

In contrast ~o grard. mal episodes, petit mal seizures are so 

brief that they are often overlooked to the extent that many people 

have suffered from this type of disorder for many years before 

a dlagnosi f' was actually made. A petit mal seizure comes 

without warning and m~ generally consists of a loss of 

consciousness in which the person"either ceases all activity 
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or continues to engage in automatic activ i t y such a s driving or 

walking. In contrast to the grand mal seizure, the pet it mal 

seizure does not generate major convuls i ons. In fact a person 

witnessing another undergoing such a s eizure will notice .it 

only if he tries to communicate with that person or i n other 

respects to stimulate him. The person undergoing such a seizure 

while watching a television show will have no memory of the 

attack but will be mystified by wbat appears to be a j ump in. 

the plot of the movie or an unexplained rapid change of s core 

in a ball game. He will ndrealize that he has been uncon sci ous 

for a few seconds to a minute. Petit mal seizures do not resul t 

in violent behavior, however quite frequently they degenerate 

into a grand mal seizure or are corroborative of more dangerous 

types of attacks. 

Two other seizure disorders are more closely related to petit 

mal seizures than to any vt l1er type. I r.. t he Akinetic seizur e t 

a person suddenly lo~ e~ consciousness and falls motionless 

to the ground. This i s often mistaken for a fainting 

spell. In A myoclonic seizure , there is a sudden violent 

contraction and loss of cont rol of a part of the body 

sometimes with a fall~ng and loss of consciousness fo r a 

few seconds. The electroencephalographic patterns in these two 

types of seizures are similar to those of petit mal. These 

seizures tend to occur more frequentl y in childhood and 

adolescence than at any other time. 
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The import~of these types of seizures for our purposes is 

that the person who has had petit mal seizures in childhood 

may tend to develop other types of epilepsy in later life. 

Thus a person who claims he has psychomotor epilepsy might be 

corroborated by relatives who have seen him stare blankly off 

into space on numerous occasions and to be unresponsive to 

their statements and inquiries e Petit mal seizures are not 

dangerous in themselves but they may dist urb the mental 

proces ses to such an extent that the suff erer does poorly in 

s chool and presents himself as a behavior disorder. Many such 

persons are seen in juvenile courts as chronic "acting out" 

offenders. This syn~~ome is characterized by a long history 

of antisocial behavior coupled with a learning disability 

and a periodic "spaced-out" appearance. This obviously would 

inter.fere with listening to lectures in school ruld the 

consequent behavior difficulties that would develop therefrom 

are obvious. Petit mal seizures can be well documented by 

the use of the elctroencephalograph because they occur so 

frequently in ~ particular time span. On the electro­

encephalograp~ petit mal seizures present what is called a 

spike and dome patteJ"~' occurring a t a frequency of 

apprGximately -:hree::',er second. The appearance of a spike 

and dome pattern is that of a sharp wave fo l lowed immediately 

by a rounded longer wave. Usually the spike and the dome have 

approximately the same height (voltage). 
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While violence is rarely the direct result of a petit ma l 

seizure, this is not the case with respect to grand mal . 

It is obvious that a person actually undergoing a grand 

mal sei zure could be of no harm to anyone unless he fell on 

them. However, since certain auras preceding the seizure 

may be paranoid feelings towards other persons which result 

in violent behavior if those persons are present, any violence 

which is followed by an actual seizure should be thoroughly 

explored. Bear in mind that emotional disturbance can precip i t a t e 

an attack and that a person who is already an epileptic and 

decides to commit a crime will be more likely to have an attack 

either during the crime and immediately following it than he 

would be when not excited. Furthermore, the patient is not 

unconscious during the aura preceding a grand mal attack 

as evidenced by the usual capacity to remember the 

aura itself. While this aura ID 9 Y be relevant for diminished 

capacity and may have se·me effect on a determination as to 

whether the defendant was sane at t! l~ time of the crime's 

commission, it certainly does not amount to unconsciousness 

under Section 26.5 of the Penal C0de. 

There are documented i nstances of violence occurring during 

a period of disorganization after an epileptic attack which 

disorganization continues long beyond that occurring in the 

usual case. This is called post-ictal confusion. During 

such a state the defendant's consciousness would be very 

clouded and the attack might well interfere with his capacity 
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to understand the nature and quali ty of his act. Because of 

the dramatic nature of a grand mal seizure, however, it should 

be easy to document whether or not such a seizure did occur 

in the time immediately preceding the crime . 

Legally, the seizure disorder that we must, because of its nature, 

concern ourselves with mostly, is t he psychomotor seizure 

and i ts variants. The psychomotor seizure di ffers in several 

ways from the grand mal and petit mal t yp es previously discussed~ 

First, the lesion causing it is generally located within the 

tempora.l lobe of the brain. While some cases of frontal lobe 

seizures approximating psychomotor epilepsy and their general 

effects have been noted, the term"tempora l l obe seizure" 

is often used as a synonym for this condi tion. Secondly, the 

aura leading to the actual seizure very often may take the aspect of 

a complex hallucination ')r visual illusion. Unpl easant odors 

may occur or visual scenes involving past experiences resembling 

a dream state may occur. Deja vu is also a common aura. 

A person's visual or auditory perception and his relationship 

to the real world will be grossly altered. Ob jects around him 

may apT'f'l'lr t" be unreal. Familiar friends may appear unfamiliar. 

Doctor Hughlings Jackson, a pioneer in t his area, applied the 

t e rm "dreamy state" to these psychic di sturbances~ During the 

actual seizure , the person appears t o b e cons c ious even though 

medically he has a complete lack of consciousnes s . He may cortinue 

t o proceed doing the same act he was doing beiore, either driving 

a vehicle which is possible even und er a petit mal seizure, 
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or performing more complicated and involved tasks. When verbally 

approached, it is evident, however that he is not in contact with 

the speaker and does not understand what is happening aro~~d 

him except that with respect to his immediate activities he may 

APPEAR to have a purpose and awareness. If restrained, he 

resists violently and can be extremely dangerous. The perscn 

acts like a robot or an automaton and his behavior is thought 

to be automatic. Convulsive movements are minimal or absent. 

They may amount only to rapid eye movement, turning of the head t 

smacking of the lips or violent chewing. 

Defenses based on psychomotor epilepsy are very commonly 

asserted in the criminal courts of Los Angeles County. This 

defense is particularly difficult to deal with since it oft en 

appears to be corroborated by electroencephalographic findi ngs 

and since unsophisticated witr..es~tS to tL.e crime do not have a 

real basis for telling w!let her or not the defendant was undergoing 

a seizure. An actual seizure of this type is very difficult 

to reproduce in the doctor's office when he is giving an 

electroencephalographic examination. If the defendant were to 

undergo such a seizure when the electrodes are attached t o his 

head anq the machine is in operation the reading of the EEG 

would be unmistakable as to this issue. However, in the 

overwhelming majority of cases, what the electroencephalographer 

sees in the graph is a rather normal background activity 

superimposed on by occasional spikings of a focal natur e in 

the temporal lobes. As previously discussed, there are many 

artifacts that can cause this sort of reading. These fo cal 

discharges ~v~~u Lndicate an abnormality in the brain which 
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could give rise to a seizure . This of course is not equivalent 

to an a ctual att ack and can be caused by many things other than 

actual damage to the brain. A very sophis t icated, careful 

and exacting electroencephalograph must be taken in order 

to adequately evaluate these spikings. 

Furthermore, a significant percentage of ot herwise normal 

persons show abnormalities on their electroencephalographs 

which are indicative of psychomotor epilepsy and they have 

never had a seizure. Many psychomotor epileptics show 

no abnormalities on their graphs . In the latter case, the 

percentage decreases if instead of relying on one reading, 

a number of graphs are taken over a great peri od of time. To 

r eally corroborate electroencephalographic findi ngs, there should 

be a history of seizures, some evidence of trauma to the brain 1 

some physical findings accounting for the abnormal reading 

perhaps in a brain scan or angiogram. 

o e characteristic that seems to pervade all a ct s committed while 

l~dergoing a psychomotor seizure is the persistent directedness 

toward one objective, being totally oblivious t o obstacles and other 

persons around the subject while committing t he act . J~~yone who 

answers a question posed by a witness would not be uIldergoing 

this type of seizure if the answer is relevant , complex and 

coherentw Persons undergoing a psychomotor seizur e tend to 

appear dogmatic and singular of purpose . They are fixated 

on one idea and either not responsiv e t o attempts to deviate 

t hem from their purpose, or else they react violently. 
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Under the present state of the law contained in Penal Code 

Section 26.5~ an act committed during a psychomotor seizure 

would fall lli~der the category of unconsciousness. Therefore p 

the defendant '\IIoul d be incapable of committing a crirne~ 

In 6etermi n i ng whether or not the person had a seizure at 

the time the crime \OIaS cammitted p it should be kept in mind 

that (1) there are no tests that can tell us i f a man has had 

a seizure in the past. (2) There i s absolutely nothing that 

prevents a person with a history of seizures from also bei.ng 

a criminal. Epileptics are no more honest or moral than 

anyone else~ (3) To reason that be cause someone has an abnormal 

electroencephalograph or even a history of seizures, he must 

have been hav i ng a seizur e at the time of the crime is a gross 

example of the Eost hoc ergo £Topter hoc f a llacy mentioned 

preYlously~ 

W:~ile it was stated above that a history of trauma should be 

looked for to authenicate a seizure, i t should be borne in mind. 

that not all seizures are due to trauma. Trauma i s merely the 

cause most often asserted for seizures in the criminal courts. 

Epileptoid seizures can result from insulin r ea ct ions, brain 

tumors and other toxic reactions to drugs. Si n ce these 

pathological conditions can be more ea sily verified than the 

effect of some ancient trauma on the defendant's brain, 

we have tended to concentrate on trauma in this section. 
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The value of a se~tion such as the one just presented is to 

give the t rial deputy a basic understan.ding of the nature of 

these seizures and the inter - r el a tionship between the various 

types. 

wbile the wri ters have reviewed a gr eat number of psychiatric 

reports alleging that the defendant was undergoing a 

psychomotor att ack during the commission of a crime he has 

yet to see one which either mentioned an aura that the 

defendant experienced before committing the crime or an inquiry 

to that effect by the psychiatrist . The frequency of auras 

preceding psychomotor epileptic att acks would t end to indicate 

that t hi s is a gross omission in these reports. In each case 

where t his defense is asserted the deputy should go through all 

the usual manifestations of these attacks to render it 

improbable in the jur'y's mind t hat t he defendant was actually 

in such a state at the ~ime the crime was committed. One 

should fee~ absolutely no hesitancy in crea ting a doubt in 

this mW4~e~ since it should be realized t hat all that the 

ph}'s ician i s dealing with himself , is probability , and usually 

not a v ery strong one at that. 
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TRAUMA TO THE NERVOUS SYSTEM 

The most common form of trauma to the nervous system is a. 

concussion. TIle word concuBsion is a catchall for any trauma 

to the central nervous system that causes a loss of consciOUSlleSs.~ 

although sometimes the term is loosely used to indicate a 

lowering of conscious awareness due to a blow. It generally 

implies the violent shaking and agitation of the brain or the 

functional. impairment which results therefrom. In order f or 

a significant brain trauma to occur, a physical force of a 

considerable magnitude must be exerted to the head. Unless the 

head is struck, the brain will not suffer except in rare and 

controversial cases of chest injury with raised intrapulmonary 

blood pressure. Also a large amount of"brain tissue must actually 

be traumatized. In some cases a relatively high velocity 

missile such as a bullet may des~roy a very small portion 

of brain matter without causing extensive damage. It is 

interesting to note that in many of these cases, a person 

may suffer severe and fatal injury to the brain without 

immedlatelJ losing consciousness. 

The most common injuries are those in which either a rapidly 

moving blunt object strikes the head or the head strikes a 

hard surface with great force. These types of injuries have 

two common attributes: (1) They almost always induce at 

least a temporary loss of consciousness; (2) Even though the 

skull is not penetrated, the brain may suffer gross damage such 

as lacerations, contus ions , hemorrhage or swelling. 
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A bl ow which is severe enough to cause skull fracture may not 

necessarily result in severe brain damage, and even in fatal 

head injuries skull fracture i s absent in approximately 30 

per cent of the cases. The existence of a basal skull fracture 

may be indicated by signs of crani al nerve damage as indicated 

above . 

A word should be said here about what is known as a contrecoup 

inj ury.. In most head injuries there i s a displacement of the 

brain within the skull. This is particuarly true when instead 

of being struck by a blunt object, t he head strikes an immovable 

object with great force . Since the brain i s suspended in 

cer ebrospinal fluid it will not strictly follow movements of 

the head but tend to lag behind on its own i nertia. \vben the 

head is stopped by said immovable object s the brain continues 

t o move in the direction of the fall, resu~t1ng in the brain 

being torn loose from i ts moorings on t he side of the head 

opposite t o the one which struck the object . This tearing 

generally severs blood vessels , resulting in a clot being formed 

which continues to grow until natural processes of the body 

seal t he opening. Furthermore, there is a possibility of a 

s t retch in the midbrai n and brain s tem and tempora!~ paralysis 

of the reticular activating mechanism can occure This would 

result in loss of consciousness and the suppression of 

reflexes in the body. 
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The type of brain injury that causes the most problems for the 

criminal attorney is the relatively minor one . In a severe 

injury, the person suffering it would, in the overwhelming 

majority of cases, be so incapacitated as to be either 

unable or disinclined to commit a crime. However , i n some 

relatively minor types of trauma to the head, edema or swelli~~ 

of the brain can result and pressure can be put on nerve centers 

within the brain causing changes in personality and behavior. 

In evaluating one of these cases it is particularly important 

to ascertain what note was taken by persons surrounding the 

event and by treating physicians of corroborative signs of 

actual edema. 

It 1s well known that many persons upon being struck by anoth~ 

will become so enraged that they will commit crimes of violence 

then later assert that they blacked out as a result of the 

initial blow and have complete amnesia for their criminal act. 

While this series of events is possible, it should be noted 

that only very infrequently do minor blows result in this 

symptom. Therefore , cross examination should include whether 

or not the psychiatrist examined the defendant for signs of 

headache, dizziness , loss of confidence in himself, inability 

to concentrate, nervousness, poor sleep subsequent t o the 

blow, fatigue and depression. These are all symptoms that 

may appear, and in the absence of any of these symptoms violent 

behavior on the part of the defendant would be at tributable to 

his own emotional state rather than to any organic changes to 

his brain. 
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It is also possible' for a person who is struck on the head 

to lose consciousness and in a state somewhat similar in its 

outward manifes t ations to psychomotor epilepsy continue to 

engage in thei r previous activity and in some cases commit 

violent although unconsciol~ acts. Apparently this syndrome 

is due t o l ocalized edema as opposed to edema of the entire 

brai n . I n these cases t he violent act should occur almost 

immediat el y after the trauma and again should be corroborated 

by phys ical symptoms such as weak or numb legs, acute 

drowsiness , evidence of confUsion, etc. In some cases, 

confusion resulting from a concussion can continue over a longer 

period of time. In this case t he confused state of the 

defendant should be obvious t o all those who observe him. 
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DISEASES OF THE CENTa~ NERVOUS SYST~ 

't'here are a few diseases of the nervous system which can, resl.ut 

j~ behavior disturbances, but their occurrence is so infrequent 

that they deserve only passing mention in a chapter of this 

nature. 

Multiple sclerosis affects the entire nervous system, but usually 

does not cause crime. Due to the fact that it is a severely 

disabling disease, many persons become paranoid and suspicious 

and furthermore, disability makes them unable to cope with their 

environment as well as they had been prior to the onset of the 

disease. Hefi~e, any abnormal behavioral tendencies that they had 

while well would tend to be exaggerated. This disease poses no 

difficult diagnostic problem since the physi cal symptoms are 

far more clear than any mental alterations of behavior . It would 

''' e difficult for the writers to conceive any situation in which 

a person suffering from multiple sclerosis would be insane 

'mder the M'Naughton test, unless the person was also psychotic~ 

Senile Dementia has been discussed previously as frequently 

~esulting in child molestation and sometimes in fatalities 

during the course of the commission of such crimes. Senile 

dementia is a progressive mental deterioration that commences 

after the age of sixty in afflicted individuals. This condition 
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is easy to detect by psychol ogical testing (particularly 

with respect to memory) and b y basic neurological examinations. 

Any crime that is committed af ter the age of sixty and which 

is out of character for the defendant should be evaluated with 

respect to possible senile dementia . While this disease is 

easi ly detected, its effect on t he defendant's capacity to 

commit a crime is less easily a s certained. In the early stages 

of the disease, there would be more of a lessening of controls 

than an obliteration of the defendant ' s cognitive facilities. 

Therefore, while the defendant may not be able to control his 

conduct, he still would be able to appr eciate its criminality . 

and thus would not be i nsane. It is hard to picture however, 

a senile person who commits a crime connected with this 

di sease who would have the capacity t o ma t urely and meaningfully 

r eflect and hence to premeditate a murder . Therefore senility 

would have a great deal of bearing on a diminished. capacity 

defense asserted in the crime of murder. Senile dementia is 

an irreversible process Which eventually results in death. 

Hence, a second degree murder conviction would protect society 

as much as a. first degree. 

Presenile Dementia should be noted. This is also kno~n as 

Al zheimer's disease and is pa thologically s im11ar to senile 

dementia. The major difference is t he much younger age of 

onset. Another significant differ ence, however, is the greater 

prominence of severe neurologica l deter ioration8 This usually 
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results in more pronounced and sudden physical deterioration 

than in s enile dementia. The electroencephalograph in r ot h 

t h es e disea s e s shows a diffused, generalized slowing wh:ch i s 

more mar ke d than the normal slowing due to age. 

~untington's chorea is a heritary disease that is relativel y 

rar e . The Los Angeles County District Attorney's Office 

has been presented with a few cases in which crimes have been 

committed by persons suffering from this disease. While t hes e 

crimes are bizarre , they are not necessarily violent. The 

causitive factor is brain damage of a progressive nature 

which does not invariably affect the patient's personality 

t o the extent that he will commit crimes. This disease pursues 

a f atal course within approximately sixteen years from t he ons et 

of symptoms. Violent and other criminal behavior u s ually 

re sul t s only when the disease is superimposed upon a previously 

existing personality disorder, usually of a paranoid nature . 

Yitami n Deficiency_ Certain vitamins , particularly those in the 

"B" group a r e necessary for proper neurological function . 

A s evere deficiency in these vitamins may cause a person t o 

be unabl e t o cope with his environment in such a manner that he 

r eacts irrationally or Violentl y. Particularly in connect i on 

wit h the us e of alcohol is this important. In Korsakoff 's 

ps ychosi s and Wernicke's syndrome, crimes are not uncommon . 

The s e two diseases are characterized by severe dis turbance s 
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of memory and can be somewhat amelbrat ed by' the administration 

of thiamin and niacin. Unless one i s dealing wlth the early 

stages of these diseases, the symptoms are quite clear and 

pose no sUbstantial medicolegal problem. When not treated 

both these diseases produce death. Kasakoff's psychosis 

is the more commonly seen in the criminal courtso Extreme 

memory defects expecially for recent events is marked, and the 

person tends to confabulate and to make up events that did not 

occur to cover for this obvious memory defect. QU.ite frequently 

he will accept the suggestion of others regardless of what 

bearing it may have on fact. One of the wri ter s has successfully 

handled a first degree murder case where the al legation was 

Korsakoff's psychosis. 

Inflammatory Diseases of the brain o Encephalit i s and abscesses 

of the brain are both inflammatory diseases. While t hese result; 

in severe erratic behaVior, the person is usual ly s o debilitated 

as to preclude any acting out. With respect to small 

abscesses that are localized in the tempor al lobe , they 

may however give rise to psychomotor epilepsy and will be 

considered with respect to the convulsive disorders . 

Brain tumors can account for a whole spectrum of S1!!lpt oms dependin.g 

on their size, location and rate of growth . A small tumor with 

a small rate of growth can cause symptoms quite 8imilar to 

l esions or abscesses. If located in the temporal or frontal 

lobes, they can give rise to epileptic seizures quite frequently 

to psychomotor epilepsy. Again , these symptoms are covered under 

t he heading of "Convulsive Disorders." If the tumor is located in 
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either the occipital or parietal lobes while it may have some 

ef£ect on the person's vis i on or other senses , it 1s not as 

likely to influence the commission of crimes. It should be 

emphasized that the mere pr es ence of a brain tumor i n a person 

who commits a crime is not automat ically a defense to t hat 

act. Careful cons i deration sh ould be g i ven to the location 

of the tumor and compare t hat with eye- witness accoun~s of 

the crime itself. It i s a truism t hat persons who commit 

crimes are not confined to thos e who are neurologi cally 

healthy. Our j obs as prosecutors is to distinguish those 

persons who are crimi nals and who happen to have a br ain lesion 

from those who were p r evious ly normal but engaged in erratic 

or viol ent behavi or because of brain disease. 
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ORGANIC BRAIN DISFUNCTION DUE TO DRUG INGESTION 

Spe cifically~ al l physical reactions to drugs, as we 

r ee ogni_ ze them and a re concerned with them ~ are acute 

physical p roc esses directed toward the central nervous 

system . It would, therefore~ be benei-ieial to examine the 

extent of the various commonl y-used drugs and narcotics 

and their ef fe c ts on t h e central nervous system from the 

point of view of exami ning bo t h the end result and the 

acute f unc tioning of the u s er. 

GLUE OR PAINT DERIVATIVES 

The first s ub s tance to be discussed will be that of 

glue or pai n t. The most c ommon organic solvent used for 

intoxication is Toluene. Gl u e and paint contain varying 

amounts of organic solvents t hat will g.ive a person some-· 

what of a Ifhigh" when inhaled . These substances are inhaled 

and absorbed throu gh t he muc ous membrane and will give the 

appearance of a p e rson heavily willer the influence of 

alcohol . The substance f ound in glue and paint, however, 

is highly toxic and dangerous to the body, and documented 

cases of brain damage due to absorption of the toxic 

material s into the blood stream are .tn existence. 

A person under the influence of one of the glue or paint 

derivat i ve s i s no t more apt to act out violently than the 

common drunk and, in fact, may be less mobile and have a 

lower level of consci ous awareness than the person under 
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t he influence of alcohol. Glue and paint intoxication is 

readily det ected due to the smell and eye and mucous mem­

brane irritation caused by the intoxicating agent . The 

eyes will be red and watery. The nose will be red and 

tender. Persons heavily involved in the sniffing of glue 

or paint may suffer extensive brain damage due to oxygen 

deficiency (hypoxia). This is generally due to the process 

by which these agents are inhaled, which is by pouring them 

into a plasti c bag and sticking one's head inside to the 

exclusion of surrounding oxygen . 

The organic solvents present in glue and paint are 

also very toxic to the kidneys , liver and bone marrow. The 

aerosol cans of paint containing various gases may al s o 

cause throat spasms in the user, cutting off the oxygen 

supply. A heavy glue or paint sniffer also risks pneumonia 

because of the irritants contained in the solvents getting 

into the lungs. 

The glue sniffers or paint sniffers, therefore, will 

pre s ent t hemselves on the street generally as a common 

drunk . The dangers from the use of these agents, however, 

are much more acute and serious . Brain damage, possibly 

l eading to di minished capaci ty , is not unusual and should 

be noted, especially in those who are chronic users of 

these agents. Acutely, however, one will be hard put to 

find any organi city relating to cr iminality other than 

voluntary intoxication. 
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MARI JUANA 

Much has been written about the medical and legal 

i mplication of marijuana. Therefore, we will attempt 

only to bring some of the more important aspects of mari­

juana into focus and cover some of the legal areas of 

medical-legal thought. 

111..1. tially s mari juana i s medically not a narcotic. In 

effect, i t is probably more closely r elated to the hallu­

cinogens than to any other agent. However, it is not a 

t rue halluci nogen ei ther. Apparently, the primary active 

chemical in marijuana that we are concerned with is T.H.e. 

(te t rahydrocannabinol) . Medically, mari juana affects 

perception, especially those areas of percept ion relating 

to time and distance. Marijuana will mi ldly lower inhibi­

tions~ but generally relaxes the user to a l esser extent 

than alcohol. Studies indicate that mari j uana is generally 

not s trong enough to alter behavior or self control, and 

t here are no accepted valid s t udies that find marijuana as 

a direct causative factor i n violent acts. Marijuana is 

no t physically addictive. Medical studies indicate that 

physiological dependence upon mari juana is rare . However, 

psychological dependence i s not unco~~on . Barbiturate 

users have been known to us e marijuana as a depressant to 

come down from a bad trip , but thi s is not common. 

Marijuana ha s a r everse tol erance effect on a habitual 

use r. The f i r st-ti mer will ne ed more marijuana to get high 
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than t he ve teran user and will characterist icall y be a 

heavier us er UIl.til to erance has been increased. 

Adverse effects from the u s e of marijuana are r are, 

and. psychi.atr ists indicat e that these adverse ef fects gener­

ally are more setting-or i ented than drug-oriented The0 

time , place , condition and other surroundings tend t o have 

much more effect on the so-called bad sensation of the mari­

juana user than the drug i t self. Therefore, if a user 

smokes marijuana i n a noisy, agi tated surrounding , he may 

become mildl y agitated himself, but rarely to the point of 

action , Overdose or toxic reaction to marijuana is 

extremely rare. Los Angeles County General Hospi tal 

reports that they see on the average of 5.3 patients per 

year with complaints relating to marijuana use. 

One characteristic of mari j uana users on a long-time 

basis i s a syndrome reported by Harold Kolansky, M. D., and 

William T. Moore , M.D. , i n the Journal of the American 

Medical Ass oc i a t i on as the Amotivational Syndrome. This 

syndrome generally relates to the person's arrested social 

development. I ndi cations are that people who are chronic 

users of marijuana tend to relate to real i ty through the 

artificial high of mari juana, and over a period of time 

relati.onships to s oc iety as a whole become somewhat dis ­

torted. In this syndrome we s ee a lack of motivati on, very 

little drive , poor s ocial judgment, poo r attention span, 

some confusion and indifferenc e , and a rather overal l 

apathy. This s yndrome appears t o be more prevalent among 

276 




yOUJlger users f and i s a reason why many psychiatrists are 

not in favor of t he generalized usage of marijuana. 

PhysiologicB,lly? mari juana '.vl1l increase the pulse rate 

approxima tely 10 to 20 beats per minute; wil11 with any 

t ime of extended usage , redden or irritate the eyes; will 

cau se a dryness of the mouth or mucous membrane, while giving 

t he user the appearanc e of a very mild j.ntoxication. Mari­

juana doe s not either dilate or constrict the pupils of the 

eye . 

An i mportant marijuana p r oduct is a concentrated resin 

derived from the marijuana plant ~ knovm on the street as 

hasheesh (hashish) or hash. "Hash" mos t generally is pro­

duc ed in the Middle East , with a very large amount of it 

c oming f rom Turkey. I t i s der ived from the marijuana plant 

and is generally of a better quality~ ri cher in THC~ than 

t he t ypical Mexican mar ijuana that we see here in California. 

Hasheesh is generally 8 to 10 times more potent than mari­

juana . Whi l e t he re a re few studies concerning the effects 

of ha s heesh i n t h e Uni ted States , s everal have been done in 

t h e Middle East and in the Far East, indicating that hasheesh 

is a much more fo r mi dable and dangerous form of the drug 

mari j uana t han wa s fo rme rly supposed. Ha sheesh is used two 

ways, ei the r smoked i n a pipe or eaten. Hasheesh that is 

smoked wi l l have a quicke r , stronger and more long-lasting 

effect than marijuana plant cuttings. It does not appear 

to have t he self - limiting effect of smoking the marijuana 
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leaves ; that is, the more you consume, the higher you 

app ea r to get. 

Eating hasheesh will produce a much more immediat e t oxic 

effect than smoking hasheesh. The effect is more long-lasting 

and medically more difficult to readily identify becaus e of 

the lack of apparent symptoms. 

Me dically, authorities have been able to determine i n 

t he Middle East a very common organic brain syndrome , or 

documented brain damage ascribed to the chronic hasheesh 

eater. This chronic brain syndrome appears to be much t he 

s ame as a chronic alcoholic's, producing progressi ve or gani c 

dete r iorat ion of the cerebral cortex with extended ha sh eesh 

use. Ther e are, however, little in the way of documented 

s t udi.es in t he United States. 

There have been rumors for quite some time that pure 

THe , or tetrohydrocannabinal, in a distilled form is avail ­

able on the market. This, of course, would be marijuana in 

i t s pur es t form . The isolation of THe, however, is excep­

tionally di fficult, and , i n rea l ity, most of wha t is pur­

ported to b e THe that has been recovered and tested by the 

police or other aut horiti es has proved to be LSD . ~~d for 

some time in the f uture i t should probably be assumed that 

what purpo r ts to be THe is, in reality, one of the hal lu­

c inogens, probabl y LSD. 

The jury certainly is not in on the use of mari juana. 

Legally , and for our purposes, medi cal science i ndi cates 

that i t s mind-altering properties, on an acute basi s , a r e 
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not c onducive to criminal acts . This is certainly not to 

indicate that crimi nals do not use mari ,juana or that the 

extended u s e of marijuana, along wi th other contributing 

factors, is not harmful to a person . However 9 in a trial 

where the defendant or a witness was purportedly under the 

influence of marijuana and p e r forms , or appears to perform, 

an act, i t is important to remember that mari juana is 

generall y f elt to be of less mind- al te rJng properties than 

alcohol , and, absent brain damage due to any chr onic usa ge 

which ha s been documented: any plea or defens e concerning 

insani t y or di minished capacity due to mari j uana usage 

would not appear to be valid. 

There are some problems in deali.ng with t he crime of 

dri ving under the i nfluence of mar ijuana. Medi cal 

authoriti es indicate that marijuana in its purest fOl~ i s 

not as dangerQus to the d:r:Lvel' as alcohol; and 1 in fac t l' 

studies have indicated that persons under t h e i nf luence of 

mar i juana have a ctually increased reaction time on driv_ing 

s i mulators. However, the increased reaction t ime mos t 

certai nly do e s not make up f or distorti on of t ime and 

dis t ance caused by the marijuana. 

Marijuana and its derivatives , hashe esh a:ndc0trohydro­

cannabi nal (THe) , are probabl y the most discu s sed, researched 

and l i tigated areas of t h e drug cu-l ture. At this point, 

suf f i c e it to say , that wi t h t he copious amount of research 

presently underway , new developments are coming out daily. 
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It is somewhat unfair to lump together the smoker of 

marijuana with the hasheesh user or the person using THe . 

The best scientific evidenc e would indicate that the effects 

are different and whil e medical authorities, at this poi nt , 

i ndi cate the relative non-invol vement of pure marijuana 

smoking and crime , we have little empirical evidence of t he 

criminology of the user of the more strong and dangerous 

marijuana derivatives. 

Therefore, it would be important for a person trying a 

case where the issue is organicity due to the use or i nges­

tion of marijuana or a marijuana derivative to remember t ha t 

while the smoker of the cut marijuana plant has been well 

researched, the user of the derivative of this plant i n other 

forms has not, and , therefore, the dangers are rela t ively 

obscure. The latest medical research, therefore , should 

be carefully scrutinized on preparing such a case . 

STIMULANTS 

Stimulants, as are used illicitly on the street s, are 

most generally either of the amphetamine famil y or rita l in 

or preludin. Both of the latter drug have amphetamine­

like effects, but are not chemically similar. 

Stimulants are probably the greatest legal problem 

area among commonly used street drugs for several reasons. 

They are easy to obtain on the street . They are addict ive . 

And they appear to have the greatest potential toward 
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viol ence of any street drug . Physically and emotionally, 

the p erson using uppers or s timulants behaves as if he is 

under i ncreasing mental pressure , and indicates a need to 

be increasingl y more active. Thi s is dose related. The 

more stimulants a person t akes , the more active he becomes. 

A s t a te of euphoria or wel lbeing may be present, directly 

antagonistic to depression. However, as more stimulants 

are ingested, t his can proceed to a mania or an extremely 

agi t a ted state. In this state, the user of s timulants may 

wel l los e judgment, become inappropria te, become preoccupied ~ 

and ma y behave very impulsively and dangerously. 

I n the state of increased stimulant intoxication, 

i nhibitions are l owered along with the abi l ity to control 

one 's impulses. Chronic usage or a cute high do s age will 

trigger a paranoid psychosis or possibly a toxic psychosis, 

parallel to the same diagr~osis in mental health an d produc-­

i ng t he same classically dangerous person. Susceptible 

individuals may exhibit psychotic behavior at Irery low 

dosages. 

High chronic l evels of sti mul ants may prod1.~ce what is 

commonly called a paranoid life style, a person who is 

chroni cally suspi cious , looking out for danger , and acting 

out aga i nst real or imaginary threats to hi s existence. 

Violence from this type of person is common, and violent 

crime s or anti-social acts a re j us t as common. 
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One of the more serious aspects of stimulant disuse 

is the intravenous injection of meth-amphetamine or speed. 

Speed freaks, as meth-ampbetamine users are generally 

called, are generally the least controlled of the stimulant 

users, and can very often be found in a toxic, stimulated 

condition or psychosis. Violent crimes relating to these 

speed freaks' inability to cope with reality and their 

environment are common and well documented. They often 

will lose the ability to reason rationally and to under­

stand the nature of the act they are doing or its wrong­

fulness. On a long-term basis, speed freaks very often 

will become heroin addicts, using heroin to bring them 

down from the crash of amphetamine withdrawal. Chronic 

use of amphetamines can bring about violent personality 

changes. Medicine has documented several cases of chronic, 

residual psychosis in speed freaks not related to the toxic 

overuse of the stimulant. It has been difficult, however, 

to establish any chronic brain damage pattern from the use 

of amphetamines. There is a possibility of vascular pro­

blems with intravenous meth-amphetamine use, and seizures 

and heart disorders have been documented with excessive 

stimulant usage. 

The overdosed stimulant user becomes more and more 

manic or high until he appears to others as an uncontrol­

able psychotic. The criminal who commits a crime under 
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the influence of stimulants or who is a chronic stimulant 

user creates legal problems for the court. Medical author­

i.ties are much more apt to ascribe a toxic legal insanity 

or diminished capacity t o stimulants than to any other 

commonly-used drug . The general medical feeling is, appar­

ently, that a person heavily strung out on a stimulant is 

not capable of forming the specific intent to commit those 

crimes which require specific intent. 

While medically this ma y be true? legally it is hard 

to accept voluntary drug intoxication as an excuse for some 

of the very serious crimes that have been committed under 

the influence of s timulan ts . In the case of the acute 

stimulant user , the best argument would appear to be not 

only that th.:i. s is a volunt a ry intoxication, but that the 

user may well have taken the sti mulant to give hlm the 

courage t o commi t the criminal ac t , t hus formi.ng the intent 

before taking the drug . 

In the cas e of the chronic overuseI' of stimulants, 

howeve r ? where you have a psyc110tic ,",like lj_fe style, a show-· 

ing of t he ability to reason rationally and form specific 

inten t wi l l be di ffi cult, and extensive organic and psych­

ological testing should be u.tilized to indicate the amount 

of damage and present psychological condition of the person 

in question, along ',I/ibl the establi shment of the chronicity 

of his habit, and whether, in fact, he was acting under the 

influence of the stimulant at the time of the crime. 

')Q7
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A stimulant seen more and more on the street is cocaine. 

Cocaine is a natural stimulant sold in powder form. It is 

commonly sniffed through the nose and absorbed by the mucous 

membranes. All of the previous discussion as to stimulants 

applies to cocaine . However, medical authorities feel that 

cocaine is much stronger , and, therefore, may produce more 

emotional change. It is generally much more expensive on 

the street than amphetamin es, and, while we are seeing more 

of it in general usage, it wi ll probably not receive the 

wide use seen with amphetamines. 

Drug .intoxication is r eadily discernible on the electro­

encephalograph. In coma or drug- induced sleep, it can be 

differentiated from coma due to metabolic encephalograph by 

the elec troencephalograph . I n fact , this can be the most 

accurate test in determining t his diagnosis. The electro­

encephalograph do es not give the specific evidence as to 

the type of drug ingested. Dangerous drugs and hypnotic 

drugs show the same pattern of the combination of alpha 

activity and normal sleep. No ba i c alpha rhythm is generally 

discernible and the electroencephalograph record is domi­

nated by a const ant bet a acti vity of from 22 to 26 cycles 

per second. 

SEDA'rIVES 

Sedatives, or "downe rs", as they are generally called 

on the street, consi s t of the general barbiturate family, 
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in capsule form. The most well-known street barbi turates 

are Seconal or "reds", Amytal or "blues II , Tuinal or "rain­

bows", and Nembutal or "yellow jackets" . Doridan 1 a non­

barbiturate sedative, is also coming into frequent street 

use and symptomatically is very close to the barbi t urate 

family. 

As the street name might indicate, "downers" l e ssen 

the level of awareness. They generally induce relaxa tion , 

lethargy and mental depression. All of these sedatives 

are central nervous system depressants, the oppos i te of 

"uppers" or stimulants. 

A person under the influence of "downers" or s edatives 

will think , talk and move slower, and will look ve r y much 

like a person under the influence of alcohol. There are , 

however, some major differences. A person using barbi turates 

as an intoxicant will r each a level of intoxication faste r 

with a lower dosage and maintain the intoxicated condition 

much longer than if he were using alcohol. Many young 

people use barbiturates in a social setting as a substitute 

for alcohol. Like alcohol, barbiturates in controlled 

dosage reduce inhibitions and promote social interac t ion. 

If alcohol is consumed along with barbiturates , the 

effects and dangers of both drugs are enhanced, and the 

pre::-, ~nce of alcohol on the breath of an tmconscious use r 

may mask the grave dangers of the mixed drug inges t ion. 
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Medi cally , t he barbitur ates are probably the most self ­

damaging of the dangerous drugs. They are toxic at rela­

tively small dosage and are very addictive, both physically 

and p sychologically. A r api d tolerance is built up by the 

user, requiring more and mor e barbiturates to create the 

desired intox i cati on l evel. The central nervous system, 

however , does not bui ld up the same tolerance to barbiturate 

use, and the habitual u s er, when ingesting at a hj.gh level, 

is generally very close to fa tal overdose level without 

knowing 1" + v. 

As a centr al nervous s ystem depressant, barbiturates 

will slow the body processes , ul t imately to a halt. 

Reflexes bec ome slower , t hen nonexistent . Spontaneous 

breathing becomes labo r ed, then stops completely. The 

cough a nd gag r e f l ex is re tarded and the user may gag on 

his own saliva. 

I n between no n-use and overdose, however, there exists 

variou s toxic condi t ions in the user -that can lead to crime 

and violent ac t s. As we have indicated, barbiturates have 

an intoxi cati ng or a lcohol-like effect. This effect tends 

to be of a stronger duration , however, and will tend to 

l owe r i mpuls e control whi ch can lead to anti-social 

activity. 

Toxic deliri um, which is a disori ented, agitated state 

associated wi th the ove r use of ba r bi turate~3, is a state in 

whi ch the user may become increasingly paranoid and anti ­
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social. I n this paranoid state, acts of violence are not 

unco~TIon, both against others and against himself. Herein 

lies the problem area of diminished capacity for violent 

crimes. Medical authorities indicate that in the toxic 

delirium the bar biturate user does not have the requisite 

mental facilities ~o provide the specific intent needed 

for those viol ent crime s r equiring specific intent. Medical 

research indicates that this is especially true in the area 

of violence with the barbi turate user. Impulse control 

problems, coupled with the rather severe paranoia of the 

barbiturate user, is often most conducive toward physical 

acting out against others. Medical authorities do indicate, 

however, that the reflec tive ability of barbiturate users 

in the toxic delirium sta te is solid enough to allow them 

to r eflect on the wrongfulness of their acts as to other 

nonviolent , non-impulsive cri mes. For instance, most 

psychiatrists interviewed indicated that if a person were 

to compl e t e an act of f or ge ry under the influence of 

barbi t urates, they would no t fe el tha t the barbiturate 

toxic delirium was as involved with the c riminal act as if 

he ha d committed a vi.olent act. 

Bar biturates tend t o ha e a much worse "hang over" 

effec t that a lcohol. Thi s is t o be expe c ted, as the drug 

has a more addictive quality than alcohol has and some of 

the Bhang over" effects are, i n reality, withdrawal symptoms. 

Persons comi ng down off barbiturates will generally 
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expe r i enc e a rebound anxiety syndrome, and, as with all 

addi c ts to drugs or narcotics, may become preoccupied with 

supply, and in t his state can be extremely violent . 

Withdrawal from barbiturates produces a much higher 

anxi e ty and pain l ev el and is generally more severe than 

he ro i n withdrawal. Withdrawal from barbiturates can lead 

to s eizures and fatal convulsions, and medical problems 

related to the misuse of barbiturates is cited as the highes t 

incidence of drug-oriented treatment by the Los Ange l es 

County General Hospital over a yearly basis. It should be 

noted that acute fatal overdoses are considered quite common 

among casual users because of the relatively low toxic level 

of barbitur ates . 

Barbiturate users over a long period of time have been 

known to demonstrate a chronic neurological brain syndrome 

or manifestation of brain damage. This general ly appears 

as a loss of mental furlctioning, often with an ongoing 

depression or a psychotic state due to the toxic effect of 

the barbiturate on the brain cells . It has frequently been 

suggested medically that barbiturates will cause increased 

loss of brain cells with extended use. 

Quite frequently, acute toxic brain syndromes will be 

found in barbiturate users. This toxic effect is produce d 

f r om a singular, very high dosage of barbiturate s , and, 

while appearing the same as the chronic brain syndrome, the 

acute syndrome will generally resolve itself in two or 

three days , if the person lives. 
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Whj.le in the acute brain syndrome state, the user is 

unable to act rationally or to deliberate on the nature of 

his acts. However, it must be remembered that this is a 

self-induced intoxication, and, again, the differentiation 

must be made where a criminal act is present as to when 

the intent to commit the act was made, as very often in the 

criminal element barbiturates are used as a means of courage, 

and the intent to commit a crime may very well have been 

formed before the intoxication. If the person is a chronic 

user, it is unusual to see an acute reaction to the drug. 

The more normal manifestation is a lifelong style of living, 

frequently marked by violent outbursts and lack of physical 

control. The first-timer , however, is susceptible to an 

acute reaction, and it is very difficult medically to fore­

cast how this reaction will manifest itself. 

Wi thdrawal f r om barbi turate addicti.on must be medically 

controlled. It is much more serious and much more dangerous 

than any other narcotic or drug withdrawal. Medical author­

ities indicate t hat psychotic-l i k e states have resulted 

from withdrawal from barbiturates, and that incidence of 

violence among barbiturate addicts goj.ng through withdrawal 

is generally much higher and more severe than those going 

through heroin withd r awal. 

I-T.ALLUC INOGENS 

The ha llucinogens, of whi ch lysergic acid diethylamid 

(LSD) is the prime offender , generally induce artificial, 
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psychotic states. Generally, the hallucinogens will provoke 

changes of sensation, thinking, self-awareness and emotion. 

They may al s o provoke alterations of time and space and 

perception. Ill usions, hallucinations and delusions are 

cornmon ad junc t s of t he hallucinatory "t r i pl! . 

As previously i ndicated, LSD is the mos t well-known and 

generally us ed of t he hallucinogens. Aside from LSD , t he re 

are a large number of synthetic and natural hallucinogens. 

PCP or Sernyl, a veterinary tranqui l izer , is being seen more 

frequently on the market , with a general LSD effect; 

Me scaline , from the peyote cactus; Psilocybin, from the 

Mexican mushroom; morning glory seeds; STP; DMT and MDA 

and many othe r s are known to have hallucinogenic quali ties. 

As LSD is the most common street hallucinogen and the 

most common hallucinogen seen in court, the discussion will 

relate basically to the properties of this hallucinogen and 

the p roblems concerni ng it . LSD is generally taken in 

t able t form, and the onset of symptoms is from 20 t o 40 

minutes . The average LSD "trip" is from four t o s i x hour s , 

dependi ng on the amount taken. A person who has taken LSD 

wi l l ha v e dilated pupils, a flushed face, a slight i ncreas e 

in blood pressure, sometimes a rise in temperature and/or 

heartbeat , someti mes a feeling of being c old. These 

effects wil l disappear as the action of the drug subsides . 

The LSD "trip" or state will vary greatly, according 

to dosage and the puri ty of the drug ingested. The mental 
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state of the user and the setting under which the drug is 

used also have a great bearing upon the severity of the 

"trip" . 

The LSD or hallucinogenic "trip" is generally divided 

into two types by the user: the good "trip" or the "bummer" 

or bad "trip". The "trip" itself generally will cause 

changes in sensation and perception of external stimuli. 

The sense of time itself is strangely altered. Emotions 

ranging from ecstasy to horror are common reactions to the 

distorted perception of images seen and felt by the person 

on the LSD "trip". If the perceived images are terrifying 

or threatening, creating an emotional state of fear or 

horror, this is called a bad "trip". 

Because of the massive mind altering caused by LSD and 

the other hallucinogens, it is impossible to predict what a 

person under the influence of LSD can and will do. From 

experience, we do know what some people under the known 

influence of LSD have done. Persons with no known tenden­

cies toward violence have cOID~itted murders or have 

inflicted grievous injuries on others, and there have been 

numerous reports of suicides under the influence of LSD. 

These violent acts appear to be related to the type of 

"trip" being experienced by the user, and often the user 

committing the violent act appears to be under the delu­

sion that he is defending himself or society from an unknown 
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evi l presented in a distorted fashi on during t he " t rip" . 

The reason fo r the violent act has little or no r elation­

ship t o reali ty , as a general rule. 

What physical organic damage can be caused by LSD or 

hallucinogens has, a t this poi nt, not been r esolved . There 

is s ome evidence that the extended use of the hal lucinogens 

might cause chromosome impairment. However, there is , at 

this point, no absolute medical proof of this. 

As t o the actual brain damage potential of the hal lucino­

gens, there have been cases of LSD users going on a "trip" 

and n eve r coming back, i.e., remaining in a psychotic state. 

It is t hought that this is relative to the personali ty of the 

u s er rather than to any organic effect of the drug. However, 

extensive re search is currently going on in this fie l d. 

Chronic users of LSD sometimes develop impaired memo r y and 

attenti on span, mental confusion and difficulty with abstrac t 

thinking . These are signs of organic brain changes , and it 

is not known whether these alterations are acute, reversible 

symptoms of the hallucinogens or a more permanen t brain 

damage . It should be noted, however, tha t all users of LSD 

and/ or other hallucinogens do not manifest t hese s igns of 

organic brain damage . 

The use of LSD and the othe r hallucinogens appears to 

be on t h e decrease . This is probably due to the greater 

awareness by the street users of the side effects inherent 

in halluci nogen usage, such as flashbacks and t he poss ibility 
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of permanent physical or psychological damage to the user. 

Thus, the more intelligent and aware user has begun to shy 

away from the use of the drug. 

This creates a double problem, however, because it 

leaves the person less able to handle the drug still using 

it, and from these persons we seem to be seeing more mani­

festation of a general "acting out" or anti-social behavior 

pattern. This manifestation, coupled with what we already 

know about the hallucinogen family, has given rise to the 

defense of diminished capacity from persons committing 

violent acts, such as murder or assault under the influence 

of LSD. 

Medically, it is generally accepted that persons under 

the influence of LSD or most of the other hallucinogens are 

not capable of specific intent r equired for those crimes 

that require specific intent, but , again, this is a self ­

induced intoxica tion. The r efo re , the intent needed for 

general intent crimes should still be present. 

A problem arises here, however, when the user either 

remains in a psychotic-like state due to the drug or 

experi enc es a psychoti.c-like flashback phenomenon due to 

Dri or use of the drug, and commits a crime in either of 

these states. The law is well settled as to voluntary 

intoxication, but there is little law on a voluntary 

psychosis; and until more study can be done as to the nature 

of the LSD-induced psychosis, we are most c e rtainly going 

to be ~aced with insanity pleas ba sed on this state. It 

293 




is going to be difficult t o argue voluntary intoxication 

or the voluntariness of takin g t he drug six months afte r the 

drug is ingested and the user is still psychotic. A further 

problem arises i n a rguing the volunta rin ess of the intoxica­

tion where the person took t h e dru g six month s b e fore, and 

during a fl a s h back committed an illegal act. Be cause so 

little is known me d i cally a b out b oth o f t hes e states, it is 

diffi cult to determine whether they relate to the d rug or 

to the personal i t y of the user a nd /o r bo th or to some perma­

nent b r a in damag e. The mo s t use f ul tool here would seem to 

be extensive neurologi c al and p sychological testing coupled 

with a c areful i n vestigation , if possible, of the past usage 

by the d efendant of halluc inogeni c drugs . 

OPIATES 

Th e op i ates, or as we see them, morphine and heroin , 

are generally c l assed as narcotics . A narco tic me dically 

is a drug tha t r el i e v es pain and induce s sleep. 

Nar c o t i c s include morphine, h eroin, whi c h is morphine 

chemically altered to ma k e it app roximately s ix times 

strong e r than mo r phine , and a series of s yn t he t i c c hemicals , 

such a s me t hadone and rneparidine, a n d, some times , para­

goric and c ough syrups c ontaining codein , a ll having a 

morphine-like ac t ion . Of t he narcoti c s , the mos t c ommonly 

addicti v e SUbs t ance is heroin. 

The most r ealistic estimate of heroin addiction i n 

the United State s i s be t ween 150, 000 and 200 , 00 0 pers ons . 



Generally, a discussion on narcotic addiction will focus on 

heroin addiction, not to the exclusion of other narcotics, 

but because heroin is the most commonly used street drug. 

Morphine addicts generally have become medically addicted, 

that is, have become addicted to morphine given them for 

medical purposes, generally due to an illness or injury 

engendering great amounts of pain. These addicts are gen­

erally medically controlled addicts, and infrequently come 

before the court. 

Some of the acute symptoms associated with heroin use 

may be a sniffling, drowsiness, and flushing of the skin. 

The heroin user generally has severely contracted eye 

pupils that do not react to light. Many addicts have an 

unhealthy, underfed appearance. This is not due to the 

drug itself, but to the fact that great amounts of their 

money must go to support the habit; leaving little capital 

left over for food expenditures. Therefore, the hospitals 

see the heroin addict generally appearing as a very mal­

nourished person corrm10nly with blood infections, hepatitis 

and other "dirty needle" syndromes. 

While under the influence of heroin, the addict is pro­

bably the least dangerous of drug users. He functions quite 

well under the influence of heroin, and as long as he remains 

on a constant dose level, he remains comfortable and reacts 

well to the presence of the drug. The ability to perform 

tasks, stay awake and alert, and function on a maintained 
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level of narcotics has been demonstrate d by the use of both 

the he roin maintenance program and the methadone maintenance 

program. 

There are dangers, however, inherent in the use of 

narcotics. Initially, narcoti c s are very addictive, both 

physically and psychologically. The more the user takes, 

the more he need. There is a constant dange r of overdose. 

Narcotic s a re central n ervous system depressants. ~T}len the 

centr a l nervous system is depre ssed to the point of not 

working, the vital functions necessary to the maintenance of 

life are al so depressed. The addi ct cease s to breathe 

and death ens u es. 

Be c ause he ro in, t he most common narcotic sold, is rarely 

sold i n a pure state , t he amounts of heroin a ctually being 

injected wi l l vary according to the strength of the narcotic 

bought. A user may hav e be en using very poor- grade heroin 

or a mixture conta i ning l ittl e he roin and great amounts of 

milk sugar~ and may , al l of a sudden , by accident get a very 

rich 'mixture . This may resul t in an overdose, sometimes 

resulting i n dea th. 

wnen addiction exists , wi thdrawal generally takes place 

12 to 14 hours after t he las t inj ection. The addict may 

start with t he shake s , go into a swea t wi t h his nose and 

eyes rUJll1 ing , and l ate r go int o seve r e muscular a ches and 

spasms, also wi th accompanyi ng diarr hea and vomiting. It 

is a t t his p oint t hat t he hero i n addict becomes the da nger 
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to society. He will generally go to great lengths to get a 

supply of heroin. This psychiatric implication of narcotic 

addiction is probably the most important when viewed from 

the legal standpoint. The life of the narcotic addict is 

centered around making enough money to support his habit, 

making the connection with the person selling to him, and 

trying to avoid the police and withdrawal. Because of the 

expense of heroin, most often the narcotic addict will turn 

to crime to support his habit. Petty theft, major theft, 

burglary and robbery are common~ and the severity of the 

crime and violence with which it is carried out are generally 

directly related to the acute need for the narcotic at that 

particular time. Female addicts often become prostitutes 

or shoplifters in order to get enough money to support their 

addiction. 

Federal studies i ndica t e that addicts who are suffi ­

ciently affluent to buy the narcotics do not generally commit 

criminal acts. The psychological state of opiate addiction 

is one of passivity, not one of aggression. Therefore, one 

might reasonably conclude that a violent crime or any crime 

committed by a narcotic addict under the influence of narco­

tics is not based upon the pre s ence of the narcotic itself. 

On the other hand, crimes committed by the narcotic addict 

in withdrawal have a reverse connotation. The crime is 

co~~itted during an absence of the drug and, therefore, is 

no more defensible than a crime committed to obtain food, 
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clo t hing or any other necessity. Op i ate addiction, crimi­

nologically, is the l east offensive and provides the least 

legal probl ems for the a ttorney. 

ALCOHOL 

Any discussion of organic nervous system impairment must 

include a discussion of alcohol. Alcohol is basi cally a 

central nervous system depressant, that i s, it retards the 

actions of the central nervous system, slowing down re flexes 

and ot her body functions. Alcohol's primary effect upon the 

user is that of a sedative. However, as with many sedatives, 

t here is also a stimulating effect as a byproduct. The 

sedat i ng effect of alcohol is deeper and more i mportant as 

a principal effect of alcohol ingestion. However, the 

stimulati ng effect of alcohol, while not nearly as profound, 

appears to be longer act ing. Therefore, theore tically , a 

p e r s on taking alcohol as a problem-solvi ng agent or as a 

sedative may well lose the sedating effec t s and s ti l l have 

a mild stimulant effect carried over from the same i nges tion. 

Stanley Gitlow, M.D. , indicates that thi s may be one of 

the major reasons for the repetitive drinker. The f ac t that 

afte r the sedative effect (whi ch is the generally desired 

effect ) has worn off, the user still suffers from a mild 

stimulating effect which is not desirable. The repe titive 

drinker then takes another drink to calm him down, but when 

thi s wears off he has even a more stimul ating effect f rom 

the a lcohol . Plainly, thi s can lead to a pyramid effe ct. 

Both Gitlow and L. Wharton, M.D., noted r esearchers in this 
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field, feel that at the apex of this pyramid, the repetitive 

user has built up the longer-lasting stimulative effects to 

such a peak that the only way he can sedate himself is to 

consume a very large quantity of alcohol. They feel that 

when this happens, one sees the syndrome we know as the 

"alcoholic blackout". Characteristic of the alcoholic 

blackout syndrome is a lack of judgment, poor control of 

both emotional and physical processes, distortion of reality, 

perception and amnesia. The alcoholic blackout syndrome 

does not preclude the living or acting out of a normal life, 

nor does it mean that the person who is so involved in a 

blackout is going to become a raving maniac. Alcoholics 

who have gone into a blackout state have later found out, 

after returning to conscious awareness, that they carried 

out business and life fWLCtions as normal yet had no memory 

of what happened during t hat period. 

As the symptoms of th~ alcoholic blackout might suggest, 

this can cause some rather interesting problems from a 

legal point of view. There are several documented cases of 

crimes having been committed while a person was in an 

alcoholic blackout state. The person ha d no knowledge of 

having committed the crime, and in several cases could think 

of no reason why the crimes were committed. Dr. Wharton has 

docwnented a case in which a p e rson killed his best friend 

while apparently in an alcoholic blackout state. The mur­

derer, upon returning to conscious awareness and being 
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informed of what h e had done , could think of no possible 

reason for t he cri me, and psychiatric reports later indi­

cated that there was no conscious reason for the violent 

ac t. This would l end support to the concept of a di stortion 

of reality whil e under an alcoholic blackout s t ate. 

Penal Cod e Sec tion 26 indicates tha t no person shall be 

held criminall y responsible for an act done whi le unconscious. 

Medically, the alcoholic blackout state is, in f ac t, an un­

conscious state in that while the person i s acting out some 

control ove r his ac tions, he has no memory or consci ous 

control over his actions. In fact, many doctors who treat 

alcoholj_ c s indi cate that the super ego, that part of the 

conscience which limits behavior , is the only part of the 

hwnan body which i s soluble in alcohol. 

There are, however , compelling reasons f or not treating 

the alcoholic blackout as unconsciou s beha vior. Medi ca lly, 

this would fly in t he face of accepted treatment f or 

alcoholi sm. One of the s tanda rd treatment axioms for the 

alcoholic is t ha t he takes the first drink volitionally; that 

if he ca n't control his use of alcohol i n himself , no one else 

can; further, that if he takes the first drink , he is respon­

sible for anything that happens subsequent ly. TIll S is one 

of the cases where medica l and legal science appear to be 

operating from t he same premise. The courts have fo llowed 

the l eads of t he ir medical colleagues and held in a long 

succession of cases that self-induc ed alcoholic states are 
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not a bar to criminal responsibility. However, in People v. 

Conley, the court stated that if the defendant by voluntary 

intoxication renders himself incapable of appreciating his 

duty to confirm his conduct to the requisites of law, he 

cannot be found guilty of a crime requiring specific mens rea. 

The court in the Mosher case stated that anything that would 

appreciably interfere with the defendant's capacity to 

harbor malice aforethought, as in the Conley case, would 

result in reduction of the charge from a crime requiring 

specific state of mind to a crime requiring only a general 

mens rea, i.e., first degree murder to manslaughter, with 

the reasoning tha t:: if t he u n cons c iou s ness results from 

voluntary intoxication, the de fe n d a nt is not completely 

acquitted. 

Brain damage from e ither acute or prolonged alcohol 

ingestion is common and well docu~ented. Al c ohol is meta­

bolized by the cells of the Darvous system. Therefore, 

alcohol has a direct effect on the nervous system. Re­

searchers i ndicate that the ingestion of alcohol causes a 

greatly increased rate of loss in the neurons or cells of 

the nervous system. It is from this progressive and 

increased inge stion t h at we derive the so-called burned 

out alcoholic with his mi nd gone. This syndrome is, of 

c ours e, quite common in the chronic alcoholic and several 

studies have been done on it. However, we are now learning 

more about acute organic symptoms of alcohol ingestion, 
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specifically as they rela te to t he p er son's inabili t y t o 

control himself. 

Some organic p r obl ems encountered in acute alcohol 

ingestion are de lirium tremens , al s o knovm as "DT ' s f! of 

which the symptoms are i ncreased ment a l confusion often to 

the point of loss of memo r y and judgmen t , increased psycho­

motor activi ty, halluc j_na tions and /or de lusions and , in 

some cases, seizures much l ike grand ma l ep i epti c s e i zu r es. 

In some case s cerebral de gene r ati on ha s been seen f r om the 

acute usage of alcohol. This is mor e commonly de s c r ibed 

in the long-term alcoholic . Th i s is chara cter ized by 

impai.red motor f unction and movemen t, 

Peripheral n euri ti s or a de genera t i on of peripher al 

nerves ha s been des cribe d in a cute and chronic a l c oholics . 

Unlike the d estruction of t he cent ral n e rvous s yste m, how­

ever, the periph e r a l n eu r ons will regen ra t e , and thi s 

deteri oration is usually revers i ble with medical t rea tment . 

Alcoholic hallucinati ons a re a n acu te organic probl em 

a s c ribed t o the overus e of al cohol . This state appears 

much the same as an hallucinati ng p s ychotic. However, 

the impairment most gene r ally wi l l r esolve itsel f i n t hirty 

days. 

Of most intere s t t o the l egal mind woul d be the 

Korsakoff Syndrome , which i s a psychoti c-like state ascr ibed 

directly t o brain damage caused by p rolonged u s e of a l cohol . 

In this state, extensi v e and prol onged a l coholi c intake has 
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caused irreparable damage to t hose areas of the brain con­

cerned with mental functions and motor activity. The 

patient may well appear as a burned out alcoholic with 

severe emotional problems. However , the emotional pro­

blems are due to physical impairment. The nature of this 

state is much the same as a paranoid psychosis . Judgment 

is poor. There is a distortion of reality and control. 

Legally, this person comes under the insanity rules rather 

than brain damage, but they are more readily identifiable 

because of more pronounced brain damage as seen on clinical 

evaluations. 

In trying a case in which the voluntary intoxication or 

possible irrational behavior of a person lli"lder the influence 

of alcohol is an issue, one must make the differentiation 

as to whether the act is f rom a present ingestion of alcohol 

or whether past use has creat ed an ongoing deterioration due 

to organic impairment. A further problem ma y be presented 

in the person who has a toxi c r eaction to alcohol. This is 

an allergic reaction that may cause a psychotic-like state 

from a minimal contac t with alcohol. The courts, as pre­

viously discussed, will not generally exonerate the person 

who voluntarily ingests alcohol and then, under its influence, 

commits a crime. However, a serious difference arises where 

the person suffers from chronic brain disflllction due to 

extensive alcohol ingestion. This person generally will 

meet the test of legal ins anity, based on the reasoning 
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that the condi t.ion he is operating under is pre-existing 

and permanent, and, while initially at some time in the far 

distant past, probably s temmed from a voluntary act of 

intoxication, is, at this point, an ongoing di sease of mind. 
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APPENDIX 


The following is the Depart ment of Corrections Exclusionary 

Criteria for the Civil Addict Program as of June 1, 1972. The 

Exclusionary Criteria are periodically updated and changed. There­

fore, it is advisable to contact a representative from CRC to de­

termine the latest Exclusi onary Criteria. In Los Angeles County 

the CRC representat ive is: Miss Angela Idoux, 107 South Broadway, 

Los Angeles, California 90012; t elephone: 620-2247. 

I. SUITABLE FOR CIVIL ADDICT PROGRAM 

A. 	 Primary Problem - Opiat e Addi c t ion 

The case history r eveals tha t the person has 

a primary problem of addiction to narcotics, 

or is in imminent dange r of becoming addict­

ed, rather than criminal or delinquent pat­

terns of behavior of which the addiction is 

only a part. 

B. 	 Manageable Withi n Program Resources 


The person can be con t r olled, treated, pro­


grammed and managed in a mini.rm..un security, 


open-dormitory facility _ 


C. 	 Trafficking in Narcotics Minimal 


Any trafficking i n narcotics, marijuana, or 


dangerous drugs has been of a relatively 


minor extent and only to provide for sub­


jectfs need f or narcotics . 
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D. 	 Over Age 18 

This civil program is specii'ically designed 

for adult offenders. 

E. 	 Previ ous Commitments 

The pe rson is deemed to be a tractable, non­

violent, nonaggressive individ.ual, and pre­

viou s commi t ments ha ve been mainly to county 

jail facil i ties. 

UNSUITABLE F'OB_ CIVI L ADDICT PROGPJ.\M 

A. 	 Excessive Cr iminalit y 

Persons whose hi s to r ie s i n clude criminality 

of any nature whi ch is evaluated as chronic 

an d/or extens ive are considered unsuitable 

for t he civi l addict program . 

Examples woul d be patterns of burglarj_e s ~ 

robberies ? forgeries' grand theft. Case s 

which fall within thi s category a r e often 

thos e with: 

1 • A long h isto r y of crimj_nal be­

havior. 

2. 	 Crimi na l behavior which precedes 

t hei.r addi ct i on h i story and COIl­

tinue s aft e r t he ir addiction. 

3. 	 Those who have se rved multiple 

periods of inca r c eration. 
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4. 	 Persons whose histories indicate 

criminal activity unrelated to im­

mediate need for narcotics. 

B. 	 Sales of Narcotics: Dangerous Drugs 
or Marijuana 

Our primary concern is to distinguish those 

individuals who sellon a limited basis for 

their own needs from those who are more ex­

tensively and seriously involved in traf­

ficking. This would include: 

1. 	 Those who appear to be involved in 

a large-scale t rafficking operation. 

2. 	 Persons found to be trafficking or 

in possession of narcotics, mari­

juana, or dangerous drugs beyond 

that which migh t be reasonably nec­

essary to support their own im­

mediate need for narcotics. 

c. 	 Assaultive Behavior 

Not suitable for civtl commitment would be 

cases in whtch a htstory of assaults, bat­

tery and other offenses against the person 

indicated. Examples would be: 

1. 	 Those with a pattern of aggres­

sive and assaultive behavior. 

This pattern may be developed 
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either by acts committed over 

several years with periods of 

nonviolent adjustment in between, 

or it may demonstrate itself in a 

series of act s preceding the in­

stant arrest. 

2. 	 Those who have a pattern of ag­

gression which precedes their nar­

cotic addiction and continues 

after their addiction. 

3. 	 Those for whom it is adjudged that 

l.ong-t erm ins titu t i ona lization is 

indicated be cause of the serious­

ness of thei r behavior. 

4. 	 Single ac t s of aggression may wa r ­

r ant exclusion when: 

a . 	 The act was of such na tu1.-' \:, 

tha t i t demonstrates ag ­

gression which was ag ­

gravat ed or vi cious. 

b. 	 w11en t h e indivi dua l was 

involv ed i n using danger­

ou s or deadly weapons in 

the co~missi on of the in­

stant or prior offense s . 
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D. 	 Other Relevant Reasons 

1. 	 Extreme Recalcitrance: Case history 

shows subject can reasonably be classi ­

fied as an escape risk or is recalci­

trant to the extent that he unduly 

threatens the good order and security 

of the open dormitory and minimum se­

curity facilities of the civil addict 

program. 

2. 	 Unresponsive to Program: Case history 

shows that while the person is a nar­

cotic addict, or in imminent danger 

thereof, he has been previously ex­

posed to therapy and rehabi.litation 

programs without significant gains 

(either within the California Youth 

Authority, Department of Corrections, 

Department of Mental Hygiene, federal 

or other programs). 

3. 	 Other Medical or Psychiatric Disorders: 

Those who, while they be addicted to 

narcotics, have major behavior or 

medical disorders distinguishable from 

narcotics addiction, and which would 

need treatment (in addition to treat­

ment for addiction) which the civil pro­

gram is not able to provide. 

-v­

http:rehabi.li


a. 	 Sex deviates -- Case history 

or di.agnosis s hows person to 

be a sex deviate who needs 

treatment for thi s pa t hology 

in orde r that he may be con­

trolled and that he becomes 

less of a t hreat or men a ce to 

soc ie ty " 

b. 	 Chronic psychoti cs -- Pe r s ons 

who would r equire treatment 

for their p s ychosis before the 

a ddiotion problem coul d be ap­

proached . Treatment for ser­

ious mental illness i s not 

avail able i n t he ci v i l addi ct 

program. 

c. 	 Se rious medic 1 di sorders -­

1. 	 Persons with such ser ious 

medical problems that 

treatment f or thei r nar ­

cotic a ddicti on is sec ­

ondary • 

2. 	 Persons who se medi cal 

problems a re severe and 

may be deemed irre versi ­

ble . 
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3. 	 Persons diagnosed as 

senile and unable or 

unwilling to become 

involved in our pro­

gramming. 

4. 	 Nonamenable to Civil Addict Program: 

These are individuals who cannot or 

will not participate in phases of our 

programs, those who we are neither 

treating nor controlling; repeated 

failures who are simply containment 

cases. Examples would be: 

a. 	 Those who have been released 

several t imes and who rapid­

ly and repeatedly abscond 

from supervision. 

b. 	 Those who repeatedly relapse 

to narcotic use with little 

or no progress demonstrated 

when they are released from 

the institution. 

5. 	 Arson History: A person whose case his­

tory indicates that :he/ she has committed 

arson, or arson-like acts (i.e., set 

fires, set off explosions, fire bombs, 

etc. ) • 
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6. Extreme Protective Custody Cases: 

a. 	 Those who for various reasons 

have to be kept in protective 

custody status and who thus 

are unable to become involved 

in any mea~ingful program. 

b. 	 Those who will be released to 

the custody of another juris­

diction a~d who will be re­

qui red to serve a subsequent 

period of institutionalization 

(minor offenses, s u ch as traf­

fic warrants or failure to 

provide, will not warrant ex­

clusion) • 

c. 	 Persons who are confirmed, 

overt or provocative homosex­

uals cannot be adequately con­

trolled or protected in the 

open dormitory setting. 

III. 	 CASES REQUIRING SPECIM~ CONSIDERATION PRIOR 
TO CIVIL ADDICT PROGRAM COMMITMENT 

The Department of Co r rections re commends that very care-" 

luI consideration for al te rnat i ve dispositions be given 

before the below-lj_ste d ca t egories are corrunitted to the 

civil addict program : 
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A. 	 Other Confinement Pendi ng 

Persons with un re solved probation where the 

ultimate outcome would be a period of con­

finement i n county or federal facilities 

upon release from the civil addict program. 

If probation s upe rvision can run concurrent 

with civi. l commitment, these persons may be 

considered. 

B. 	 Deportation Warrant Outstanding 

Persons where a warrffilt for deportation has 

been i ssued. 

C. 	 Parolees 

Persons al ready unde r fe lony parole super­

vision of the Department of Corrections. 

In consideration of s u ch r eferrals, the 

court is invited to a s ce r tain the views of 

the Supe r i n t endent of t he California Reha­

bilitat i on Cente r and of the Adult Author­

ity or Women' s Boardcr Terms and Paroles 

before arrivi ng at i ts decision (In re 

Rascon on Habeas Corpus, Crim. 9601 , May, 

1966 ). Such referrals should include: 

1. 	 Only thos e pe rsons whose major 

problems appear t o be the re­

sult of addiction rathe r than 
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disposition to serious crimi­

nality. 

2. 	 Those cases in which the re­

strictions of Section 3052 of 

the Welfare and Institutions 

Code have been waived. 
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