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CHAPTER 1|

OVERVIEW OF THE MULTIJURISDICTIONAL SENTENCING GUIDELINES
FIELD TEST EVALUATION

"The Magistrate is the guardian of justice, and, if of justice, then of
equality also."

The experiment in sentencing described in this report was one of many
attempts to preserve this Aristotelian precept in contemporary systems for the
administration of justice. In many respects, the last generation has been a time of
turmoil in the justice system. The number and seriousness of many crimes has
increased. Old theories of the purposes of sentencing have been discredited. And
from all sides come calls to take sentencing decisions out of the hands of judges: the
public wants sentences harsher; legislators want to mandate them; and federal courts
may simply prohibit them if prisons fail to meet Eighth Amendment standards.

In the face of these demands, perhaps the most remarkable fact of all is how
little change has really occurred in sentencing. Despite a continuing search for
alternative sentences, the basic options remain probation, incarceration and fines.
Sentencing decisions are still made by judges, frequently working with sparse,
unreliable information and trying to serve vague and conflicting goals. The "four
horsemen” of sentencing purposes--deterrence, incapacitation, rehabilitation and
retribution--have been debated at such length that no two observers agrece on their
meaning. We continue to try to serve all four masters despite proof of their mutual
incompatibility. And we continue to rely heavily on the traditional forms of
punishment despite the absence of proof that any of them accomplish any of these
purposes efficiently--or at all.

Considering the ambiguity of the assignment, it is hardly surprising that
judges differ in how they carry it out. Most state laws permit a wide range of latitude
in sentencing and provide little or no guidance about whom to place at which end of
the range. At most, the statute may specify factors which should be considered (such
as the prior record of the offender or enumerated aggravating or mitigating
circumstances), but since the law rarely stipulates how such consideration should
affect the sentence, it is not clear that equality is increased. Many legal scholars and
practitioners have expressed vigorous concern about the disparities that arise from the
decentralized and ambiguous nature of sentencing. Yet non-judicial attempts to
reduce disparity (in the form of legislatively fixed sentences) have often merely
centralized the decision and displaced the discretion without resolving any of the basic
ambiguities. In contrast, sentencing guidelines have aspired to reduce the ambiguity
of sentencing--while still keeping the judge as the guardian of justice.




L.1 The Evolving Concept of Sentencing Guidelines

As envisioned by their earliest proponents, guidelines would provide a
framework for structuring judicial discretion, thus introducing greater uniformity in
sentence decisionmaking. The sentence range for a given offense would no longer be
based solely on nominal offense categories, but would now accommodate and standard-
ize other factors that were commonly weighed by sentencing judges. Since judges
might routinely consider prior criminal record or other circumstances of the offender
and offense in fashioning an appropriate sanction, there would now be a sentencing
structure that explicitly recognized these variables. That structure would be
reflected in a matrix that provided different sentence ranges for the different
conditions that might be associated with the same type of offense.

The particular sentence ranges recommended by the guidelines would be
based on an empirical analysis of prior sentencing practices. As such, the original
concept was geared to address the information gap created by our highly decentralized
system of judicial decisionmaking. In this model, disparate practices among
sentencing judges were the result of a lack of information about one another's
behavior; by sharing that information, consensual policies would emerge:l

Guidelines will provide information to judges which has hitherto
been unavailable to those either inside or outside the judiciary. It
is, finally, our view that once judges of a given jurisdiction are
accurately informed as to what they have been doing in the past,
then they can more clearly focus on what they should do in the
future.

In addition to the so-called "empirical" derivation of the guidelines, the
initial concept also involved systems initiated and developed by the courts and
administered by sentencing judges on a voluntary basis. Voluntary compliance would
avoid any interference with the principle of judicial discretion and was seen as a
possible counter to such infringement from determinate and mandatory sentencing
proposals.  Numerous statutory reform efforts had clearly demonstrated that
"attempts to impose solutions by fiat rarely work" and had encouraged the architects
of the guidelines concept to advocate a more benign, self-regulatory mechanism.

[t was this original conception of guidelines that was implemented in the
two-state field test described in this report. While both states adopted the central
elements of what was then considered advanced practice, in the years following the
design of the test in Florida and Maryland, the guidelines concept has expanded and
matured. Alternatives to the empirical, voluntary guidelines paradigm have been
created and tested. This report must now join a number of other publications in
endorsing the technique in general, but seriously questioning its empirical foundation
as well as its reliance on voluntary administration.

o

e . o

In observing guidelines development in various jurisdictions, other analysts
have noted that the cachet of statistical analysis involved in empirically based
guidelines may have led some participating judges to ascribe to the results a validity
and precision that the data did not justify. Judges were reportedly reluctant--or
unable--to intervene in the development process because it was difficult to separate
technical from substantive issues. As a result, project staff began to make
fundamental policy decisions which were only implicit in the analytic results.
Moreover, among the single jurisdictions documented to date, it was sometimes
difficult to obtain enough cases to resolve the ambiguities about how sentences were
related to characteristics of the offense and offender. These problems were
exacerbated because there really were large, (seemingly) random components to the
sentences which eroded statistical precision. As a multijurisdictional test, the design
efforts in Florida and Maryland were less hampered by the problems of sample size,
but faced instead the challenge of resolving ambiguities in sentencing practice not
only among individual judges but also among jurisdictions differing in their sentencing
practices and norms.

Even supposing the statistical methods to be flawless--a tall order
considering the novelty and complexity of the task--serious conceptual questions
remain. [f we suppose each judge to have followed an internally consistent rationale
or sentencing objective in each decision, it does not necessarily follow that a
statistical average of these rationales remains internally consistent. The same is true
for jurisdictional differences. Averaging could merely result in a cancellation of
competing philosophies and norms, yielding a result which no one believed. Moreover,
as many have observed, it is questionable whether the old sentencing philosophies
deserve to be encoded for future emulation. In Minnesota, for example, legislators
were concerned that their guidelines system permit adjustments to help regulate
prison populations. Others have been concerned about the need to adapt to changing
public standards of conduct and to respond to general changes in the criminal
cnvironment. We heartily endorse this evolution of the guidelines concept where
normative principles play a key role in determining what factors are to be considered
in future sentencing and how they should be weighed. As to the voluntary application
of guidelines, the obvious problem is that voluntary compliance is not guaranteed to
change anything. At least two evaluations of guidelines systems developed and
implemented at the same time as those in Florida and -Maryland concur with the need
to abandon gentle persuasion in favor of more effective compliance mechanisms:

. « . sentencing guidelines must be given the force and effect of
law. Voluntary sentencing guidelines do not work; the increased
confluence of interests among judges, prosecutors, and defense
attorneys that might engender the support needed to make
guidelines work is inconsistent. with the ideal of adversary
proceedings. Accordingly, the idea of voluntary sentencing
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guidelines should be abandoned, if indeed it was ever taken

seriously. 2

[t can be argued . . . that the responsibility for develop"mg and
implementing statewide guidelines properly lies with the
legislature and not the judiciary ...

"
Ultimately, whether guidelines are accorded "the force and effect of law thro%\gs
legislative mandate or court rule, an appropriate. a;?peals or sentence'drev;e V.
mechanism was and remains a crucial element if guidelines are to be considere

serious sentencing reform.

Finally, we would encourage those Wl.'IO. might adopt the .guideéxlnes mzttt;Z: tI:
experiment with further variations on the original mo.del.. Considerable gjorslecuwrs'
sentencing practice remains uncontrolled by rnany guidelines sys'gems.. rosecutors
plea bargaining strategies, the tactics of defense counsel, ax?d vary—mg )'ut andp cles
on the proper relationship between such factors as Pnson capadm y nd ?Uture
sentences, are all sources of potential disparity that remain to be addresse !

refinements of the concept.

While it may strike the reader that--with so much left. unfjone——little has
been accomplished, we reiterate our support for the concept .of gmdehnes ‘as a mea::
for developing more principled sentencing policy. How do gu1del'1nesi'pro.m1tsl’1eet;))r;ncaa:2 <

imi i inci "? The answer to this question lies in
criminal sentencing "more principled"? s q 1 h ;
by which guidelines are developed. In the past, responsibility .for s;ancnomng iol;cy
has been vested solely with the legislature. Recently, this historical approach has

been called into question by researchers and practitioners alike:

We've learned from many fields-—-most acutely'with respect to
criminal justice--that ongoing study and scholarsk.up ére not usuallz
the strong aspects of legislative endeavor. The pouTt is F:lear bgyon

cavil for such a topic as criminal sentencing. It me.hfas no dlsrc?-
spect for our legislative leaders, but only a recognltlgn of plain
reality, to observe that sentencing, prisons, and correFtlonal prac-
tices generally do not attract sustained and steadily coherent
attention among law:nakers, state or federal. There are, of course,
recurrent waves of passion about crime, in the streets or the
boardrooms, and periodic convulsions of one kind or another. But
the basic need to studay, revise and improve the law goes largely

unattended.4

To address the consequent need to provide the legislature with mOlje deliberaftlve
policy support, a hallmark of the guidelines process is the estabh’shment okar;
independent commission or advisory group charged by the legislature with the task o

T T —— -
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considering the issues of sentencing policy, achieving a consensus, and forming a
structure that will reflect the chosen course,

Exactly what that course should be is a matter of values for which there is no
absolute answer. At one time or another, guidelines have been affiliated with a
variety of sentencing rationaies. Not surprisingly, these have varied according to the
ideology and political motivation of the advocates. To Some, greater uniformity has
promised to produce a more consistent Jevel of severity, all the better to serve the
presumed punitive purpose of sentencing. Others have seen the promise of "just
deserts" or strengthened ties to the rehabilitative purpose of criminal sentencing, or a
means to serve the ends of "incapacitation." In fact, however, the guidelines
concept--in its normative form--holds no automatic allegiance to any single side of
the sentencing "purposes” debate. [t is merely a technique for expressing sentencing
policy--a decisionmaking aid that may serve whatever broader goals its designers
choose to pursue. Depending on their construction and implementation, guidelines
may increase or decrease or stabilize prison populations. They may reduce some
penalties and increase others. Whatever the designated purpose, the guidelines are
simply a tool for setting and implementing that standard. Setting the standard relies
on a rational, consensus-building approach seldom seen in proposals for statutory
sentencing reform. Implementing the standard offers opportunities for the kinds of
adaptive changes in policy that more rigid revisions in sentencing structure are ill-
equipped to accommodate. Thus, while this report documents problems involved in
translating the concept into effective practice, to the extent that future sites
involved in guidelines implementation can learn from the practical difficulties

encountered by their predecessors, the efforts of Florida and Maryland will be richly
rewarded.

1.2 Research Objectives of the Multijurisdictional Test

The basic design for this research began to take shape in 1978, with a grant
from the National Institute of Justice to the Mitre Corporation to develop a plan for a
multijurisdictional test of sentencing guidelines. Earlier feasibility research in
individual jurisdictions had established the general mechanics of empirical guidelines
formulation and showed that at least some courts were willing to participate in the
process and use the results. That feasibility research left open, however, several
major questions which this evaluation was designed to address.

The first of these was the feasibility of developing guidelines which
encompassed more than one jurisdiction. A qualitative difference was perceived
between purely local guidelines, which resolved only inter-judge (rather than
interjurisdictional) differences in sentencing norms, and statewide guidelines, which
would attempt to create a single standard for all courts in the state. Although the
multijurisdictional test was not yet to encompass an entire state, it did involve urban,
suburban, and rural courts collaborating to develop a single, uniform set of
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guidelines. [n answering this question of feasibility, two concerns were of paramount
importance.  First, would judges be receptive to guidelines that imposed a
multijurisdictional rather than local standard of sentencing? Given the common
reports of vast differences in sentencing norms among different regions in a state,
this concern was indeed justified. Second, would the empirical development of such
guidelines be feasible? Could the data collection, analysis, and design be carried out,
and would they result in a reasonable set of guidelines for all participating
jurisdictions?

The second major question to be addressed by the evaluation was the
ultimate effect of guidelines on sentencing disparity. The data available to the
evaluators of the single-jurisdiction tests had been rather limited, for a variety of
reasons, and findings on whether sentences actually became more homogeneous under
the new rules were also limited. Since the early data used in guidelines construction
did suggest substantial individual variation among courts, the multijurisdictional study
was conceived to diminish the risk of findings dominated by the idiosyncracies of one
or two possibly atypical jurisdictions.

The implementation of guidelines in multiple jurisdictions added a further
evaluation design possibility which had been unavailable to the single-jurisdictional
studies. Statistical comparisons within one court were necessarily based on a contrast
between data collected before and during guidelines implementation. Many aspects of
the local environment were changing during these periods of observation, and it was
difficult to say whether changes in sentencing patterns, where demonstrated, should
be attributed to the implementation of sentencing guidelines or to some other
concurrent change. In the multijurisdictional design, other courts in the same state
were monitored to provide an indication of possible confounding trends that might
influence sentencing patterns with or without guidelines.

Yet another question to be answered through this evaluation concerned the
impact of guidelines on the broader operations of the courts and the criminal justice
system. With the introduction of a new kind of sentence reform, standard operations
of the courts might be influenced in unanticipated ways. Plea negotiations, filing
practices, and court workload might be affected, as might correctional agency
operations. The evaluation was charged with documenting the consequences--negative
or positive--of implementing guidelines.

The final objective of the evaluation was to record the experience of the
sites in the development and implementation process so that others might profit from
their experiences. Too often the valuable lessons of experimentation are lost as time
passes and memory of the early experience is altered by current events and
operations. By following the guidelines experiment since its inception and
documenting the processes and decisions of this effort, these lessons may be preserved
and shared with others.
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1.3 Methodology

The methodology employed in conducting this study involved both qualitative
and quantitative research techniques. A brief overview of the basic approaches
utilized is given below. Additional information regarding the design, data collection

methods, and analysis procedures used is presented in later chapters of this report and
in Appendices F, G and H.

Process Analysis. Without an understanding of exactly how a sentencing
guidelines effort is implemented, it is impossible either to analyze data about
sentencing or to interpret the results with confidence. The purpose of the process
analysis, therefore, was {o examine the manner in which the guidelines were developed
in each jurisdiction and the way in which they were utilized by judges and other
system participants. Among the topics explored in this study component were: the
legal and organizational context in which the field test was conducted; the manner in
which the guidelines were developed, including the participation of judges in the
developm2nt process; the ways in which guidelines were implemented and their use
monitored; support-building efforts on the part of project staff and advisory board
members; and the response of the courts to the changes.

Four primary data collection methods were used to gather the process
information:

1) Interviews with system participants. Extensive formal
interviews were conducted with personnel of the court system
in each test jurisdiction, including:

e judges;
e prosecutors;

e defense counsel;

® probation and parole authorities responsible for preparing
presentence investigation reports; and

e court administrators.

Interviews were also conducted with relevant state officials,
including parole board members, representatives of the state
divisions of parole and probation, members of statewide study
commissions on  sentencing, state legislators, and
representatives of the states' highest courts.
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These interviews were conducted at several different points in
the life of the field test: during the period of guidelines
development, soon after guidelines were implemented, ‘again
after guidelines were firmly in place, and at the conclusion of
the one-year test period. The interviews provided not only an
operational description of the court systems before ‘and after
guidelines but also a picture of local support or remstancg to
the introduction of the sentencing reform. (Appendix K lists
the individuals interviewed during the course of this study.)

2) Distribution of questionnaires. Several months into the
guidelines test, written questionnaires were distributed tc.> all
judges, prosecutors, and defense attorneys in the tes.t 51.tes.
Respondents were asked to supply information on guxfiellnes
operation, as well as on the perceived impact of guidelines on
the court system.

3) Observation and documentation of the work of the sentencing
guidelines project staff and Advisory Board in each state.
Data collection activities included observation of Board
meetings, observation of and interviews with project st'aff,
interviews with Board members, and review of project
documentation. On-site activities were complemented by
telephone contact with Board members and project staff.

4) Examination of written resource materials, including:

o relevant statutes and case law in each state;

e available documentation on procedures and operations of
the courts, prosecution, the defense, the probation and
parole division, and the correctional system; and

e available aggregate statistics, including court case
processing data.

Impact Analysis. The primary objective of the impact analysis was jco assess
the effects of guidelines implementation on sentencing uniformity and severity. "Ijhe
sentencing outcomes analysis relied primarily on information about actual sentencing
decisions for burglary cases proceeding through the courts; data were gathered frc?m
court records. Focusing on a single offense category was intended to reduce a major
source of variation in sentencing decisions--the nature of the offense charged.
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The burglary data analysis made use of two different sets of contrasts to help
assess whether there were observed changes in sentencing patterns and whether such
changes could be attributed to the implementation of the guidelines. Time contrasts
involved comparing data from before the guidelines went into effect with data from
the test year. Geographical contrasts were also employed, through collection of data
in court jurisdictions within each state that were not participating in the guidelines
test. These comparison sites, which were selected to match as closely as possible the
characteristics of the participating jurisdictions, were included so that we could
distinguish more clearly between changes in sentencing behavior resulting from the
introduction of guidelines and changes in the state court system generally. Simple
descriptive statistics, as well as multiple regression models, were employed to
estimate and statistically test for possible guidelines impact. Chapter 8 provides a
detailed discussion of this approach.

In addition to the burglary analysis, the evaluation also made use of a
hypothetical or simulation analysis.  This component involved analysis of data
gathered by asking judges and prosecutors (o assign sentences to defendants in five
hypothetical criminal cases. The case descriptions covered five different offenses and
provided the facts upon which sentences were to be based. Like the burglary analysis,
time contrasts and geographical contrasts were used to detect changes in sentencing
patterns and whether these changes were due to guidelines. The results of this
analysis are described in Appendix H.

Compliance Analysis. Guidelines use in the multijurisdictional field test was
voluntary in two senses. Procedurally, the judges' cooperation was scught in
completing paperwork and in actually consulting the scoresheets and grids when
sentencing, but no sanctions for noncooperation were established. Substantively, the
judges were not required to sentence within the guidelines. A certain number of
extra-guidelines sentences were anticipated, with the judge asked simply to record the
reason for sentencing above or below the recommended range.

The purpose of the compliance analysis was to examine the evidence on both
procedural and substantive compliance in the Florida and Maryland test jurisdictions.
Five basic questions were posed:

1) Did judges consult the guidelines in reaching sentencing
decisions?

2) Were scoresheets completed on eligible cases?
3) Did sentences fall within the guidelines ranges?

4)  Were reasons provided for.extra-guidelines sentences?
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5) What kinds of reasons were given for extra-guidelines
sentences?

To answer these five questions, several kinds of data were collected and analyzed.

First, we gathered information on whether and how judges used the guidelines
in reaching sentence decisions, through interviews with Florida and Maryland judges at
the end of each state's test year. Second, we examined data sets developed by the
guidelines projects from the scoresheets completed on cases sentenced in the test
period. These scoresheets contained information about the offense and offender, the
score elements and total, the sentence, and (if applicable) the judge's reason for going
outside the guidelines. The scoresheet data formed the basis for answering questions
about substantive compliance. Third, the burglary data described above also played a
role in the compliance analysis. Because they represented the universe of burglaries
sentenced during the test year, for that one family of offenses we were able to assess
whether scoresheets were indeed completed and filed on all eligible cases. Finally;
interview data from judges, prosecution and defense attorneys, and parole and
probation officers allowed fuller understanding of the patterns found.

Synthesis. The findings from the process, impact, and compliance analyses
together form the basis for the conclusions of this evaluation.

1.4 Overview and Summary

In this section, we provide readers with a roadmap to this report and a
preview of its findings. The report as a whole is divided into two parts {and an
additional set of appendices). It is structured so that Part I (Chapters 2 through 6)
gives a full account of the multijurisdictional sentencing guidelines field test and of
the major results of this evaluation. Part II, consisting of Chapters 7 and 8, contains

a more detailed presentation of the quantitative analyses of judicial compliance with
the guidelines and sentencing impacts.

Part | opens with an account of the origins of efforts to reform judicial
decisionmaking. Chapter 2 reviews the debate over disparity in criminal sanctions and
the genesis of guidelines as one approach to limiting parole board or sentencing
discretion. It describes the several federally funded research projects about guidelines
which were immediate forebears of the multijurisdictional field test. In so doing, it
makes clear that the empirical, voluntary nature of the multijurisdictional test--
features which are criticized in this and other reports--represented the only paradigm
being implemented or analyzed at the time the Florida and Maryland projects began.

Chapter 3 provides an overview of the field test, from its origins with the
National Institute of Law Enforcement and Criminal Justice (now the National
Institute of Justice) to the present-day status of sentencing guidelines in Maryland and
Florida. [ts narrative previews certain important topics--guidelines development,
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implementation and impact--to which the succeeding chapters return for in-depth
analysis. The objective of Chapter 3 is to provide readers with an historical overview
of guidelines activity in Florida and Maryland, establishing a context for the more
detailed, evaluative discussions that follow.

In Chapter 4, the experience of Florida and Maryland in the development and
design of empirical guidelines is examined for two purposes: to highlight issues
relevant to the creation of other guidelines systems and to assess the advantages and
drawbacks of the empirical approach. Both states' guidelines projects followed the
development sequence mandated in the field test: construction of guidelines using
information about past sentencing practices gathered from court data; the application
of statistical techniques in order to discern patterns in sentencing practice among the
participating local jurisdictions; and translation of these patterns into guidelines grids
that related certain recommended sentences to specific characteristics of the
offender and the crime. However, there were important differences in how the two
projects carried out these tasks. The contrasts between them in the development
process and in the resulting guidelines are the basis for the following conclusions:

e Policy decisions play a more critical role, even under the
empirical approach, than has previously been recognized, and
the ability of guidelines to reduce sentencing disparity depends
on these decisions far more than on the empirical techniques
used in development.

e The greater political acceptability of empirical guidelines in the
eyes of state legislatures and the judiciary at large does not
translate easily into support for specific guidelines, which can
differ markedly from local patterns and norms because they
represent an amalgam of practices from various jurisdictions.

e The development of empirical guidelines entails a sharing of
judicial authority, although it is less explicit than that usually
required to develop normative guidelines. Whereas the latter
typically involves representatives of the defense, prosecution,
corrections and the public, the former results from the critical
role of a technically trained staff and the blurring of boundaries
between technical and policy decisions.

e Greater emphasis on the normative process of guidelines
development can help to overcome many of the methodological,
logistical, and political difficulties associated with more
empirically based guidelines.

11
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Chapter 5 focuses on key issues in the im;')lemen.tation of se-ntc::'n.cing
guidelines. The multijurisdictional field test was an experxm.ent 1n.the .use .Of judicially
initiated, voluntary guidelines. These features had signihc;nt implications for thc;
potential impact on sentencing behavior. Through analysis of three aspects od
implementation--support building, accommodating local procedures and norrr'xj, and
monitoring compliance--we examine the achievements and p}‘oblems of the Flori al an.
Maryland projects with respect to bringing about sentencing reform. The analysis

shows that:

e The benefits of a judicial mandate were overemphasized in the
areas of local support and compliance. Judicial authority was
not sufficient to assure the cooperation of prosecution, defense,
or all individual judges.

e The focus on judicial authority tended to exclude the prosecu-
tion and defense from the guidelines development procegs, yet
only by their early involvement could an adequate foundation of
support have been built.

e Planning for guidelines systems must take .into account
differences in local procedures and conditions, in such a vs{ay
that implementation can be tailored to them and thus give
guidelines a greater chance of local acceptance.

¢ Guidelines monitoring can play an important role if‘ facilitati.ng
implementation and tracking compliance, but its p.otenm‘al
impact is limited under voiuntary guidelines. Compliance in
Florida and Maryland was only modest in some respects (sge
Chapter 7 findings), largely as a result of implementation
difficulties but ultimately as a consequence of the voluntary
nature of the field test.

® Voluntary guidelines systems are unlikely to be fL{lly
successful. Stronger implementation mandates, including
legislative authorization or court rule, are needed. In addition,
appeals mechanisms for extra-guidelines sentences can he}p to
ensure compliance while serving as a source of continued
refinement of the guidelines policy.

In Chapter 6 we turn to an account of how the .severa% pe%rticipatin.g
jurisdictions in each state adapted to the comins of sentencing gmde‘lmes. Thtls
adaptation was interactive: there were changes ll.’l lo‘cal court operations dule 2
guidelines introduction and changes in how the guidelines operated as a result o
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differences in local norms and procedures, Previous studies have observed the
resistance of court systems to the organizational changes associated with various
sentencing reform efforts. Our findings of limited guidelines impact on criminal

sentencing (see Chapter 8 results) are explained, in part, by the following conclusions
about adaptation:

o In most sites, the guidelines had very little effect on

prosecutor’s screening and charging behavior, due in large part s
to certain design features of the systems (e.g., grids and
scoring).

® There were strong effects on the plea negotiation practices of
the courts where judges were committed to guidelines use. The
most common stemmed from the fact that the guidelines ranges
functioned more as upper boundaries on the sentences imposed
than as lower boundaries on negotiated terms.

® The facility with which discretion shifts between judges and
prosecutors represents the most significant challenge to
guidelines effectiveness, because the charging and negotiating

functions strongly influence the scoring (and thus the guidelines
range) for any case.

¢ Guidelines' intent and use can be subverted in actual practice.
Guidelines designs which minimize the potential for disrupting
court operations, combined with carefuy] monitoring and training

activities, are crucial if the intent of the guidelines is to be
realized.

Chapters 5 and 6 drew extensively on the evaluation's quantitative findings about
compliance with the guidelines and about their sentencing impacts. Details of the
analyses that produced those findings are the substance of Part I of this report,

As discussed in Chapter 7 of Part II, compliance covers a range of issues,
from completing necessary paperwork--i.e., filling out scoresheets for each eligible
case and providing reasons for out-of-range sentences--to using guidelines in judicial
decisionmaking and rendering sentences according to the recommended ranges. While
there was general awareness of the guidelines, judges varied in the extent to which
they used them in sentencing. Overall, we estimate that in Florida, only about 57
percent of the cases eligible for guidelines had scoresheets completed and filed; in
Maryland, this percentage was approximately 70 percent (although the rate in

Maryland reflects some loss from editing by the central staff). The analysis also
reveals that;

13
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e In Florida, there was considerable site variability, not only in
judicial use of guidelines but also with respect to the relation-
ship between actual and recommended sentences and the provi-
sion of reasons for extra-guidelines sentences. Rates of compli-
ance were far more uniform in Maryland.

e While the vast majority of sentences were within the guidelines
ranges in both states, the proportion of scoresheets sentences
falling within the ranges in Maryland was relatively low, con-
sidering the fact that Maryland's sentencing ranges were very
broad and overlapped considerably.

e Reasons given by Maryland's judges frequently challenged the
guidelines by citing factors already taken into account in the

offender or offense scores; this was less often the case in
Florida.

Chapter 8 describes the impact of the multijurisdictional field test on
sentencing disparity and severity. Examination of data on all burglary cases sentenced
during the test year allowed us to compare sentencing for a single type of offense
during the test period with sentencing during an earlier period and in a set of non-
participating (comparison) sites. Summarizing the results of these analyses brieily, we
found that in all but one of the eight participating jurisdictions, the introduction of
sentencing guidelines had at best a very modest impact on sentencing behavior:

e In Florida, sentence severity increased slightly in the test and
comparison sites. However, there was no change in the uni-
formity of burglary sentences in the Florida test sites, relative
to prior sentencing patterns or to the decisions of judges in the
comparison sites. Thus, the primary objective of guidelines--
reduction of disparity within and across jurisdictions--does not
appear to have been met under the guidelines test in Florida.

¢ [n Maryland, sentencing variation for burglary cases in the urban
jurisdiction was significantly lower during the guidelines test
year than in the year before guidelines use. However, no
changes in sentencing variation were detected in the other three
Maryland test sites or in the comparison sites. When all cases
from all Maryland test sites were considered, there was an
overall decrease in variation which was due to the effect of the
Baltimore City courts. Burglary sentences of the test site
judges in Maryland increased in severity with the introduction of
guidelines, though there was also a trend toward more severe
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sentences in the nonparticipating sites. Taken together, the
analyses suggest that although the guidelines’ impact was
limited, the field test has demonstrated that there is indeed a
potential for sentencing change under the guidelines system.

The empirical findings on sentencing guidelines are thus somewhat mixed.
Compliance fell well below expectations. With one exception, sentencing disparity
was not reduced, though the problems with implementation and compliance may very
well account fer this finding. Still, given the positive finding in a large urban
jurisdiction and the considerable accomplishments of both states in moving towards a
guideline system, we do'not believe that our findings invalidate the concept of
guidelines as a method for improving the uniformity of criminal sanctions. Rather,
they should prove useful in the further evolution and refinement of guidelines theory
and practice. The Florida and Maryland projects have made a substantial contribution

to the knowledge required for effective guidelines efforts in their own states and
wherever guidelines will be developed and implemented.
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PART I

Part I of this report provides a comprehensive account of the
development and impact of sentencing guidelines under the multi-
jurisdictional field test. After a review of the historical develop-
ment of guidelines (Chapter 2) and the background and results of
the field test (Chapter 3), it turns to a detailed analysis of three
primary areas of interest. In Chapter 4 we examine guidelines
development, focusing on the implications of the empirical ap-
proach. Chapter 5 explores implementation in Florida and Mary-
land, emphasizing the activities required to make voluntary systems
effective and discussing the ultimate advisability of a stronger
guidelines mandate. Finally, Chapter 6 assesses the variety of
impacts that may result from guidelines introduction, incliuding
system adaptation and sentencing change.
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CHAPTER 2

THE CONCEPT AND EARLY PRACTICE OF SENTENCING GUIDELINES

Dissatisfaction with the rehabilitative value of America's prisons and growing
concern over what appeared to be unbridled discretionary power afforded judges and
parole boards have led to numerous revisions in sentencing law and practice designed
to reduce the indeterminacy of sentences and circumscribe the discretion of those
who determine the length of incarceration. First implemented in 1976, sentencing
guidelines is one alternative. Instrumental in the support of this concept, the National
Institute of Justice (formerly the National Institute of Law Enforcement and Criminal
Justice) has sponsored several sentencing guidelines research and evaluation efforts.
The field test of multijurisdictional sentencing guidelines, funded by NIJ, represents
its most recent endeavor.

This chapter gives an account of the historical background of sentencing
guidelines. (An overview of their use around the country is provided in Appendix A.)
The chapter opens with a brief review of the shifting currents of thought concerning
sentencing goals and the exercise of judicial and parole discretion. It then gives a
summary of the major pieces of research through which empirical, voluntary
guidelines were first developed and then evaluated. Most guidelines efforts in U.S.
courts today can trace their lineage to this NIJ-sponsored research and share these
two primary characteristics. The chapter concludes with an introduction to the
multijurisdictional field test and this evaluation, which are more fully discussed in
Chapter 3.

2.1 Historical Background

2.1.1 The Rehabilitative Model and the Rise of Indeterminacy

Originally, America's penal laws, modeled after England's and composed of
statutes which prescribed fixed sentences for specific offenses, were based on a
theory of retribution. Although a few early attempts at reform presaged a trend
toward rehabilitation, it was not until after the Civil War that rehabilitation was
embraced as the goal of criminal law. At the National Congress on Penitentiary and
Reformatory Discipline in 1870, reformers declared, "the surpreme aim of prison
discipline is the reform of criminals, not the infliction of vindictive suffering.“1

Parole was first adopted in 1876 at the Elmira Reformatory in New York
State.Z Central to this approach were the assumptions that reformation was the
"right of the convict" and that every prisoner should be given "special treatment"; that
the way to achieve this was to permit frisoner authorities "to lengthen or shorten the
duration of the term of incarceration."

19
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A key element of the rehabilitative goal was the view that incarceration was
imposed as a means of treating the offender, rather than a means of punishment.
Prisons were seen as hospitals, of sorts, where the environment could be controlled to
change the offender and enable him to resume a productive role in society. Fixed
sentences of the antebellum period were obviously incompatible with an approach
which required individualized treatment plans. They permitted neither the extension
of a sentence for those offenders needing longer periods of treatment nor the early
release of those responding favorably to rehabilitative efforts.

Influenced by penal efforts of Maconochie in Australia from whom the notion
of "good time" derives, and Crofton in Ireland, who also employed positive
reinforcement contingencies, American prison reformers generated a movement which
led to the widespread acceptance, between 1880 and 1920,4 of indeterminate
sentencing with parole--a system which answered the needs of a rehabilitative
approach. Under such a system the sentencing judge specifies the range of permissible
time to be served by establishing a maximum and sometimes minimum sentence range,
and the parole board adjusts the sentence according to rehabilitative progress made.
By the 1930s almost every state had adopted an indeterminate sentencing structure.

2.1.2 The Failure of Indeterminacy: Concern Over Sources of Disparity

Although the new laws attempted to take individual circumstances into
account and thereby, at least theoretically, be fairer, the rehabilitative ideal and the
indeterminacy in which it operated came under attack by judges, prisoners and social
reformers in the late 1960s. Criticism was focused on two major issues: the
effectiveness of rehabilitation and the fairness with which offenders were sentenced

and released.

Prison uprisings drew national attention to the grossly inadequate conditions
of confinement. It became clear that prisons were providing custodial care, at best,
and the notionn that they could, on the medical model of treatment, "cure"” criminals
fell into disfavor. Empirical research lent scientific credibility to the assertion that
the rehabilitative approach was ineffective. Most prominent among these studies was
a review of all available reports (231 studies) on attempts at rehabilitation made
between 1945 and 1967. This study concluded that rehabilitative efforts, to date, had

no appreciable effect on recidivism.’

Largely as a result of prisoners' protests, the issue of fzirness was brought to
the fore. Under the rehabilitative model, making adjustments in the amount of time
served based on rehabilitative progress seemed not only desirable but more reason-
able. Given that the goal of rehabilitation seemed no longer feasible, judges' ability to
assess treatment needs in rendering sentences and parole boards' ability to evaluate
prisoners' progress in treatment programs in determining release came into question.
Decisions extending or shortening length of confinement which were formerly
considered individualized allowances were now perceived as being arbitrary and
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unfair. The apparently dissimilar treatment of similarly situatéd offenders led to
concern over constraining judicial and parole board decisions.

Judicial Discretion

' One of the most influential critics of indeterminate sentencing practices and
the disparity to which they lent themselves was Judge Marvin Frankel, who noted that
"the almost wholly unchecked and sweeping powers we give to judges in the fashioning
of sentences are terrifying and intolerable for a society that professes devotion to the
Fule of law."® Indeterminate sentencing practices, he argued, were arbitrary--indeed
irrational--and had "produced more cruelty and injustice than the benefits itsj
supporters envisage[‘d]."7 Other critics of the disparate treatment of similarly
situated offenders included Gaylin, Morris, Orland, Churgin and Curtis.8

. Systematic research into possible inequities in sentencing began in the 1920s
with a work by Thorsten Sellin entitled "The Negro Criminal: A Statistical Note," in
which he introduced the topic of judicial discrimination. Comparing the bier:nial
rseports of the attorneys general of several southern states, he found that blacks were
discriminated against in criminal proceedings and that differential treatment by police
and courts artificially increased apparent black crﬂninality.9 The first attempt to
measure sentence variation empirically in terms of observable criteria was made by
F}uy Johnson in 1941 in his study, "The Negro and Crime." He investigated homicides
in North Carolina, Georgia, and Virginia from 1920 to 1940 testing the hypothesis that
sentence severity was primarily a function of race of the victim and secondly a
function of race of the offender (i.e. that black assailants of white victims would be
given the longest sentences). He found that of 141 black offenders with black victims
only seven were given life sentences and no death sentences were imposed. In 22’
cases of black offenders with white victims, however, seven received life sentences
and six death sentences. He concluded that while black offenders of black victims
:::; l;clitlegted with relative lenience, black offenders of white victims were treated

Subsequent research on sentencing disparity has focused on two areas:
providing empirical evidence of its existence and determining what factors account
for it. The latter group of studies has attempted, with limited success, to explain
d.isparity in terms of characteristics of the offender--race being the most frequentl
cited variable.!! ) '

‘ Most studies on sentencing have relied on information about actual past
se.entencmg decisions made by different judges in different cases. This makes it
difficult to determine whether observed differences, if any, in sentences resulted from
warranted or unwarranted sources of variation. Warranted variations are those caused
by factors generally considered legitimate in sentencing, e.g., different sentences for
different offenses. Unwarranted variations are those caused by factors generally
considered to be improper sources of variation, e.g., different sentences for otherwise
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equally situated defendants. Figure 2-1 presents the specific elements for each of
these sources of sentencing variation. It also points out important areas where there
is no consensus about the legitimacy of a factor's influence on sentencing.

A study conducted with fifty federal district court judges of the Second
Circuit used a different research tactic to demonstrate clearly that judicial variation
does exist. The judges were asked to impose sentences on the same set of twenty
hypothetical cases based on actual presentence reports selected as representative of
sentencing in courts. They imposed highly disparate criminal sanctions when given
precisely the same information about the offenses and offender. 2

The clarity with which the Second Circuit study demonstrated the existence
of unwarranted disparity and its source is, however, rare among studies of sentencing
variation. Indeed, few studies of sentencing have successfully measured individual or
combined effects of specific factors or assessed the degree to which their
significance may vary from court to court, across regions and over time.

Despite the lack of hard empirical evidence of sentencing disparity and its
causes, criticism of the broad discretionary powers afforded judges under
indeterminate sentencing structures generated a great deal of interest in controlling
judicial discretion.

The Parole Board Decision

Under the indeterminate sentencing structure, the decision regarding length
of incarceration was a responsibility shared by the sentencing judge and the parole
board. While the judge decided on a range of time to be served, the parole board
determined the actual amount of time served by setting the date of release based upon
rehabilitative progress. At the same time that discontent with rehabilitation grew and
judicial discretion came into question, the issue of uncertainty about when prisoners
would be released emerged as a major prisoners' rights issue.

The American Friends Service Committee in Struggle for Justice called the
uncertainty surrounding release "one of the more exquisite forms of torture . . .
[which] contributed to the dehumanization and personal disintegration of penal
servitude."!3 Frankel echoed the popular belief that "parole boards operate without
orderly and uniform criteria for judgment, often moved by 'political' pressures or the
winds of public opinion without the benefit of mature and organized wisdom."
Calling them "unpredictable, unexplained, and unexplainable," he asserted that parole
boards kept the rules about what would gain release a mystery to prisoners.

Aside from being criticized on moral grounds, parole boards came under
scrutiny regarding the question of disparity. "Charges of lack of procedural due
process, arbitrariness, capriciousness, defensive self-protectiveness, failure to specify
reasons for decisions, and working at cross purposes to rehabilitation were among the
complain‘cs."15 .
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FIGURE 2-1

Sources of Sentencing Variation

Warranted Variation

Unwarranted Variation

Unresolved Value Judgments¥*

® Conviction offense.

e Defendant's prior convic-
tion record.

e Deliberateness of the
criminal act.

e Resulting harm of the
criminal act.

e Stability of the defendant's
background.
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The dissimilar treatment by
different judges within the same
jurisdiction of equally situated
defendants--i.e., a defendant's
sentence should not depend on
which judge he gets.

The dissimilar treatment by the
same judge of equally situated
defendants--i.e., a defendant's
sentence should not depend on

the judge's mood or prejudices.

The dissimilar competence/
experience of Assistant State
Attorneys--i.e., a defendant's
sentence should not depend on
which Assistant State Attorney
is assigned to the case.

The dissimilar competence/
experience of defense attorneys—-
i.e., a defendant's sentence
should not depend on a defendant's
ability to pay for legal services.

The dissimilar treatment between
jurisdictions of equally situated
defendants--e.g., lesser sentences
for armed robbery in urban as com-
pared with rural jurisdictions.

Vulnerability of the victim.

Evidence of the defendant's remorse.
Defendant's prior arrest record.
Defendant's prior juvenile record.
Offense as charged.

Actual and perceived parole eligi-~
bility.

The conditions of confinement
and/or level of crowding in jails
and prisons.

The availability of sentencing
alternatives.

*The issue of the dissimilar treatment of unequally situated defendants--e.g., lesser sentences for income tax evasion
than for stealing government checks--is beyond the scope of this review.
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Most empirical research on disparity has focused on the courts. Studies
substantiating parole board disparity or attempts to systematically isolate the factors
which produce disparity in paroling decisions are few. The studies that have attempted
to account for disparity in parole hoard decisions, like most studies on factors in
sentencing disparity, have focused primarily on race of the offender, 6

Criticism of the parole board decision Centered around the uncertainty of
release and the mental anguish it caused prisoners. Though the evidence was largely
anecdotal and not conclusively validated by empirical research, parole boards were
also attacked for being arbitrary. Interest grew not only in constraining judicial
discretion but in limiting parole board decisions as well.

2.2 Limiting Judicial and Parole Board Discretion

In order to rectify the perceived inequities in the indeterminate sentencing
structure and in response to the rejection of the rehabilitative model, reformers
sought to limit the discretion of public officials responsible for the administration of
criminal sanctions. Legislative reforms of both parole board and judicial decisions
were one possible alternative. By introducing new criminal codes, parole release
might be abolished and prescribed sentences could be specified. Other less rigid
avenues of reform such as guidelines would still structure the disc

. . retion of parole
boards and judges without necessarily confining them to exact terms.

Lawmakers have responded swiftly to the debate about the need for
structuring parole board and judicial discretion in order to reduce disparity.
Mandatory or mandatory minimum sentencing and determinate sentencing are two
common legislative reforms of sentencing and release practices. Not incidentally, the

popularity of these reforms may stem from their perceived potential to increase
sentence severity as well as uniformity.

Mandatory sentencing constrains judicial discretion By stipulating that the
offender must be incarcerated. Under this scheme the judge's choice to suspend
sentences or grant probation is eliminated. A common variant of mandatory
se.ntencing is mandatory minimum sentencing which further requires a specific
minimum length of time to be served. Usually, such laws apply only to certain
offenses, especially those involving firearms and narcotics. Florida, Michigan and

Massachusetts, for example, have mandatory minimum sentencing laws for firearm-
related offenses.

Determinate sentencing, also known as presumptive or flat-time, has several
variants. Such legislation sharply curtails parole board discretion regarding release
and to varying degrees, judicial discretion regarding length of time to be served. The
most tmportant feature of determinate schemes is that, generally, the date of release
Is known at the time a sentence is imposed. Under determinate schemes, save for
good time earned, any administrative decision as to release

is eliminated.
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Departments of probation and parole may, however, retain their supervisory function
over offenders once they are released. The extent to which judicial discretion over
length of sentence is curbed under determinate sentencing codes varies widely from
state to state; similarly, the degree of determinacy concerning the IN/OUT decision
also varies.

In 1976, Maine became the first state to adopt a determinate sentencing
code,*’ abolishing both the parole board's release authority and its post-release
supervisory function. The judge, then, has sole responsibility for imposing fixed
sentences up to legislatively prescribed maxima. Clearly, judges in Maine have
considerable latitude in choice of sentence length.

17

California, the second state to implement a determinate sentencing code (in

1977), abolished the parole board release decision but retained its role as post-release
supervisor. Judicial discretion regarding length of confinement in California is the
most sharply curtailed among states with determinate sentencing codes. Judges must
choose one of three specific sentences once the conviction offense is known. The mid-
length sentence is the "presumptive" one which judges must impose in the absence of
mitigating circumstances meriting the shorter sentence or aggravating circumstances
warranting the longer sentence. Judges may lengthen the presumptive term by
prescribed amounts under certain circumstances known as enhancements (e.g., if
there was great bodily harm).!8  Other states that have adopted determinate
sentencin§ codes are Colorado, Connecticut, Illinois, Indiana, New Mexico, and North
Aarolina. k4 Minnesota has also established determinate sentences; however, unlike
cther states, the presumptive sentence ranges were developed by a legislatively
established Sentence Commission and are presented in the form of a guidelines matrix.

Appellate review of sentences has been proposed as a judicially-oriented
means of controlling sentence variation and developing a "case law" of sentences
which could serve as a standard for judges at the trial court level. Support for this
approach was voiced in a variety of circles, including the American Bar AssociationZ?
and Judge Marvin Frankel,21 and appellate review systems have been instituted in a
number of states.’ As originally developed, appellate review was limited to
affirming or reducing the original sentence; however, modifications in concept and
practice introduced over the years have allowed for increases as well as decreases in
sentences, and appeal by the prosecution as well as the defense.

Sentence review conducted at a "peer" level by a panel of three or more trial
judges has also been suggested. The review may reconsider the appropriateness of the
punishment and may be used to modify, mitigate, or even overturn the imposed
sentence. This procedure is used in Maryland, where all defendants who have received
sentences of two or more years are eligible for sentence review. Application for
review, which does not necessarily stay the execution of sentence, must be filed
within a certain length of time after imposition of sentence. As in trials, the offender
is entitled to counsel, and the panel may request a copy of the presentence report,
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review a transcript of the trial, and/or conduct a hearing on the matter. The sentence
review ganel may order a different length of sentence from that imposed by the trial

judge.2

Sentencing commissions were proposed by Judge Marvin Frankel as a possible
remedy for the ills of indeterminate sentencing. He envisioned a commission on

sentencing as a:

+ « « permanent agency responsible for (1) the study of sentencing,
corrections, and parole, (2) the formulation of laws and rules to
which the studies pointed, and (3) the actual enactment of rules
subject to traditional checks by Congress and the courts.2

The establishment of a United States Commission on Sentencing, fashioned after
Frankel's froposal, is part of a bill first introduced in 1973 and recently passed by
Congress. 5 Originally known as S.l, the Sentencing Reform Act allows the
sentencing judge, instead of the parole board, to determine the precise sentence that
an offender would serve, within a narrow range of guidelines prescribed by the
Commission. These guidelines would articulate, for the first time, the general
purposes and goals of sentencing to be considered by the judge prior to imposing a
sentence. If the judge were to impose a sentence outside the guidelines, he would be
required to provide written reasons for doing so, and appellate review to a higher
court would follow. The Act was envisioned as a means to "curb judicial sentencing
discretion, eliminate indeterminate sentences, phase out parole release, and make

criminal sentencing fairer and more certain."

Sentencing commissions have been legislatively adopted in Minnesota, Penn-
sylvania and Washington. In Minnesota, sentencing guidelines developed by the
commission went into effect on May |, 1980.27 In Pennsylvania, sentencing guidelines
were introduced and defeated in legislature for several years before the bill
authorizing creation of the Sentencing Commission passed in 1978. Guidelines
developed by the commission went into effect in July 1982, In July 1981, a sentencing
commission was established by the Washington legislature to develop new guidelines
which would replace those used in the state's Superior Courts. The commission
submitted its report to the legislature in January 1983. Guidelines were implemented

in 1984.

Guidelines assist decisionmakers in arriving at individual sentences or release
dates in a framework of broader policy. The tool provided by guidelines to judges or
parole boards is usually a two-way grid containing scores for the seriousness of the
offense and the offender's criminal history or parole prognosis. For each combination
of scores, an appropriate disposition--type of sentence, length or range of time to be
served, time before release--is indicated.
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. Guidelines need not be mutually exclusive with other. methods of limiting dj
cretion. For example, they may be Coupled with appellate review of sentences orgthls—
n.1ay be t.he means provided by sentencing commissions to guide judges in their d e'y
smn-—maklr?g. In such instances, use of the sentencing guidelines may be mandatsfb
Howe.ver, N most cases, guidelines have been adopted voluntarily by the judiciar yc;
arc? viewed as informational rather than binding. Even the common re u)ireme ty afn
written reason for sentences deviating from the guidelines range tendsqto be j nt'?' ;
as a feedback mechanism for revision of the "typical" decisions indicated in théugsrildlsed

. .The largely voluntary nature of sentencing guidelines has been a matter
of historical evolution than of conscious choice, although the political ration l mfire
reform. to defend judicial discretion against legislative curbs--is strong Simi?a(:l- -Sihf .
ground1n~g of most guidelines Systems in data about past sentencing d;acisions ’y, le
one option, albeit the option most thoroughly tested in research and rls t(?n !
f‘\lthough. the examples of another approach are limited in number they are eiti1 . lcle :
1nfc')rmat1ve. They suggest that guidelines may be explicitly norm;tive formulafergeby
pohcy—m'aking bodies (such as sentencing commissions). The content of ,such uideli .
m:?y qehberz_ately differ from the patterns of past decision-makin girln'ﬁle mles
gu1c‘iehnes‘ may carry the force of law, with*grid ranges presumptivi. ra*cher1 :}: &
advisory in nature. As we examine the genesis of guidelines, it will become evideil;1

2.3 The Genesis of Guidelines

e In t.hls section, we b-ri.efly review the genesis of the concept of guidelines,
ISt as applied to parole decisions and then to judicial sentencing in criminal cas
As we st?el.ll see, the earliest guidelines efforts were based on empirical analysi es£
past decisions, a heritage that has strongly influenced contemporary practice YS: : ;
we trac'e the lineage of early guidelines efforts, from the work for the U S B.oarder?
Farole in thg early 1970s through the evaluation of the sentencing guid.el.ines ilot
Lm.pler.nentatlon released in 1980. Not only the multijurisdictiona] field test, b tp 10
guidelines efforts throughout the country, have grown from these common roc;tsu e

2.3.1 The Development of Parole Guidelines28

A . 'In the early 1970s, the U.S. Board of Parole (now the U.S. Parol
Commission) came under attack on two fronts: the uncertainty of prisoner r.el.ease :
thfe.a_pparently arbitrary manner in which it made its decisions. To address sanh
criticisms, the Board, in collaboration with a group of researchers led by Don UACA
Gothredsc.)n of Rutgers University, began a study to articulate generaly aroli :
Pohmes, In order to improve procedures for parole decision-makin Thp 0128
Involved three distinct pieces of research designed to: > s e
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e Determine the variables parole board members used in deciding
whether or not to grant parole;

e Develop an objective measure of parole prognosis; and

e CEstablish a method for producing more consistent offense
severity ratings, thereby making decisions more equitable.

First, in order to determine the variables used in the parole decision, researchers
tested four factors, selected on the basis of prior research, as predictors of the

release decision:

o Severity of the present offense,
e Institutional program participation,
e Institutional discipline, and

e Chances of favorable parole outcome, defined as: no new
conviction resulting in a sentence of sixty days or more, no
return to prison for technical violation, and no outstanding
absconder warrant.

Using a sample of actual cases, parole board members evaluated each case on the
above four dimensions. The two factors that were most highly correlated with the
initial decision to release were seriousness of offense and chances of favorable parole
outcome. In subsequent decisions--cases in which the parcle board had previously
denied a prisoner release--the rating of institutional discipline was more highly
correlated with the outcome of the decision.

Since parole prognosis and severity of offense were the variables considered
most important in the initial parole decision, researchers sought to develop more
systematic measures of these variables. To establish an objective measure of parole
prognosis, they conducteed a two-year follow-up study on 2,500 inmates released from
federal prisons on-parole in 1970 and 1972, Researchers gathered information items
about each case which they hypothesized would predict parole board members' ratings
of parole prognosis. These were distilled down to nine salient factors, which were
used to construct a scale for predicting parole prognosis. Tested on other data, the
salient factor scale retained its predictive power.

Finally, the researchers sought to develop consistent offense severity ratings
in order to make decisions more equitable. Parole board members were asked to rank
sixty-five offense descriptions by seriousness of the offense. Two ranking exercises
were conducted. The first time board members were told not to deliberate for more
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than a few minutes on each case and not to change their answers. This exercise was
designed to produce an easily and efficiently administered--albeit simplistic-~feedback
measure. The second time members were instructed to deliberate carefully on each
case and were encouraged to recheck their choices and make as many changes as
desired. The second exercise, in contrast to the first, was designed to assist in the
formulation of a carefully considered prospective policy.

Although the research was designed to articulate explicit parole policy, the
" 'guideline method' formally began when the Board made a decision to use the initially
descriptive data . . . as prescriptive of policy to be followed."¢” Thus, the empirical
model of how parole board decisions are made was used in the actual construction of
parole guidelines.

The parole guidelines as formulated are displayed in a matrix (see Figure 2-
2). Along the vertical axis are six categories of offense severity; on the horizontal
axis are four categories of parole prognosis. The customary or policy range for a
particular case is found at the intersection of the decision-maker's rating of
seriousness of offense and his rating of the offender's chances of success. By setting
the exact time prisoners will serve early in their terms and providing a consistent
framework within which parole members can make decisions, parole guidelines address
both the question of uncertainty of release and of disparity.

The parole guidelines were adopted on a trial basis in October 1972 and were
formally incorporated in regulations applicable to the entire federal prison system in
1973. The guidelines, though the subject of litigation, remained in use. During the
pilot period, two policies were also adopted: members were required to provide
written reasons for departures from the guidelines, and provisions were made for
periodic review and revision of the guidelines. The parole guidelines not only
stimulated similar work at the state 1eve1,30 but formed the basis of subsequent
research-in sentencing guidelines.

2.3.2 The Development of Sentencing Guidelines

In an environment of discontent with rehabilitation and criticism of the
unchecked powers judges had in sentencing, some of the same researchers who
developed parole guidelines saw the potential usefulness of transferring the guidelines
concept to sentencing. "The concept of guidelines for sentencing seemed a natural
extension of the idea as applied in the parole timesetting decisions," according to
Wilkins. In addition to the environment of dissatisfaction with rehabilitation and
sentencing disparity, Wilkins cites two factors that contributed to the transition from
parole to sentencing guidelinesz31

e The strong collaborative working relationship between

researchers and parole board members in the development of
parole guidelines; and
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Figure 2-2

Adult Guidelines for Decision Making: Ci
(Including Jail Time) .

y Total Time Served before Release

Offense Characteristics:
Severity of Offense Behavior
(Examples]

Offender Charactenstics: Parole
Prognasis {Salient Factor Score)

Very Good Good Fair FPoor
{11.9) (8-6) {5-4) {3-0)

Low

Immigration Law Violations

Minor Theft {Includes lasceny and
simple possession of stolen
property less than $1,000)

Walkaway

Low Moderate

Alcohol Law Violations
Counterfeit Currency (Passing/Possession less than $1,000)

[33
Marijuana, Simple Possession (less than $500)

Forgery/Fraud (less than $1,000)

Income Tax Evasion (less than $10,000)

Selective Service Act Violations

Theft From Mail (less than $1,000)

Moderare

Bribery of Public Officials

Counterfeit Currency (Passing/Possession $1,000-$19,999)

Drugs:
Marijuana, Possession With Inteat to Distribute/Sale

(less than $5,000)
“Soft Drugs.” Possession with Intent to Distribute/Sale
{less than $500)

Embezzlement (less than $20,000)

Explosives, Possassion/Transportation

Firearms Act, Possession/Purchase/Sale (single weapon~
not sawed-off shotgun or machine gun)

Income Tax Evasion ($10,530-$50,000)

Interstate Transportation of Stolen/Forged Securities
{less than $20,000)

Mailing Threatening Communications

Misprision of Felony

Receiving Stolen Property With Intent to Resel}
(less than $20,000)

Smuggling/Transporting of Aliens

Theft/Forgery/Fraud ($1,000-519,999)

Theft of Motor Vehicle (Not Multiple Theft or for Resale)

High

Burglary or Larceny {Other than Embezzlement) from
Bank or Post Office

Counterfeit Currency {Passing/Passession $20,000-$100.000)

C feiting (M ing)

Drugs:
Marijuana, Possession With Intent to Distribute/Sale
(35,000 or more)
**Soft Drugs,”" Possession with Intent { 5 Distribute/Sale
($500-$5,000)
Embezziement ($20,000-8100,000)
Firearms Act, Passession/Purchase/Sale (sawed-off shotgun{s],
hine gun(s], or multip pons)
Interstate Transportation of Stolen/Forged Securities
($20,000-5100,000)
Mann Act (No Force—Commercial Purposes)
Organized Vehicle Theft
Receiving Stolen Property ($20,000-$100,000)
Theft/Forgery/Fraud ($20,000-3300,000)

Very High
Robbery (Weapon or Threst)
Drugs:

gs;
“Hard Drugs,” Possession with Intent to Distribute/Sale
{No Prior Conviction for Sale of “Hard Drugs™)
“Soft Drugs,” Possession with iatent to Distribute/Sale
(over §5,000)
Extortion
Mann Act (Foree)
Sexual Act (Force)
Greatest
Aggravated Felony (e.g., Robbery, Sexual Act/Aggravated
Assault)—Weapon Fired or Personal Injury
Aliscraft Hijacking
Drugs:
. “Hard Drugs" (Possession with Intent to Distribute/Sale)
for Profit (Prior Conviction{s] for Sale of “Hard Drugs')
Espionage
Explosives {Detoaation)
Kidnapping
Wilful Homicide

6-10 812 1014 12-16
months months months months

8.12 12-16 16-20 20.25
months months months months

12-16 16-20 20-24 24-30
months months months months

16-20 20-26 26+32 3238
months months months months

26-36 3645 45.55 5545
months months months months

(Greater than above —however, specific ranges are not given due
to the limited number of cases and the extreme variations in
severity possible within the category)

Notes:
1. These guidelines are

d upon good institutional cond

performance,

2. If an offense behavior is not listed, the proper category may be obtained by comparing the severity of the offense behavior with those of similar

offense behaviors listed.

3. If an offense behavior can be classified under more than one category, the most serious applicable category is to be used,

hehavinr i

4, If an offense

offenses, the severity level may be increased.

5. If a continuance is to be given, allow 30 dlryx {1 month) for release program provision.

"

6. “Hard Drugs™ include heroin, cocaine,

of opiate deri

and synthetic opiate substitutes.

Source: Don M. Gottfredson, leslie T. Wilkins, and Peter B. Hoffman, Guidelines

for Parole and Sentencing:

A Policy Control Method (Lexington, MA:

Lexington Books, 1978}, pp. 24-26.

30

iz

e

B e

e The highly favorable response of the courts to parole guidelines.

Two important differences between parole board decisions and judicial sentencing
were not remarked at the time but had a bearing on how well the parole model
applied. First, criminal sentencing is a bifurcated decision. The judge must decide
whether to incarcerate the offender or put him/her on probation; only then does the
time-setting element enter the picture. By contrast, parole decisions focus only on
time-setting. Second, the U.S. Parole Board is a single entity, meeting as a body and
having its own administrative staff. Parole guidelines development, but especially
guidelines implementation, monitoring, and revision, were facilitated by this
structure. Criminal courts, on the other hand, are complex, decentralized
organizations; it is to be expected that this might pose new challenges to all aspects
of a guidelines effort,32

Sentencing Guidelines Feasibility Study>-

In 1974, the National Institute of Law Enforcement and Criminal Justice
funded the first of the sentencing guidelines studies by the Albany Criminal Justice
Research Center (CIJRC) researchers involved in the parole guidelines work. The
focus was on the feasibility of guidelines development in state courts. Trial court
judges were approached in several jurisdictions to determine their willingness to
participate in the development process. Ultimately, four were selected, representing a
mix of urban and rural sites. Two were designated active participants and two were
designated observer courts,3*

The cooperative relationship fostered between board members and research-
ers, instrumental to the development and acceptance of parole guidelines, was consid-
ered a key component in any sentencing research to be conducted. Therefore, a Steer-
ing and Policy Committee composed of judges from each site was involved in all
stages of the project. Researchers hoped that judges would be more receptive to using
guidelines if they actively participated in the process of their development.

The research conducted during the sentencing guidelines feasibility study
paralleled the parole guidelines research in many ways. The sentencing guidelines
took the form of matrices similar to parole guidelines, with severity of offense along
the vertical axis, offender scale score categories along the horizontal axis and
indicated disposition’in the cells located at the intersection of the two axes.

However, parole boards deal only with those offenders who have been incar-
cerated, whereas judges must decide whether or not to incarcerate an individual and
how long the particular sanction chosen must last. Thus, the sentencing guidelines
formulated as a result of the feasibility study required much more research than was
necessary for the development of parole guidelines. The research tasks in the
sentencing guidelines feasibility study involved:
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® Determining the variables judges used in the sentencing decision;
e Establishing consistent offense severity ratings;

e Developing objective offender characteristic scales;

® Providing several preliminary guideline models;

e Testing the accuracy of alternative models;

e Synthesizing the alternatives to form one set of experimental guidelines;
and

e Testing the synthesized guideline model.

In each site, researchers decided to develop several preliminary alternative
guideline models during the feasibility study, because the development of one model
was seen as potentially restrictive of the expression of issues and concerns by the
Steering Committee. For example, some models used the statutory classification of
offenses. Some models did not include juvenile records. Other models included a
number of additional items, such as substance abuse, in computing the offender scale
score. One model used a single decision matrix for all offenses as opposed to a series
--one for each class of offense. The alternative models were presented to the
Steering Committee for review. Despite variations in design and construction, all

models achieved approximately the same results when tested: 73-84 percent correct
prediction of the sentencing decision.

The final demonstration model was developed only for the Denver Court.
Development of a similar model in Vermont was impractical because collection of the
sample cases for model testing had not yet been completed. Ultimately, the
Committee chose to combine several features of the preliminary models for its final
guidelines model. In addition, the Committee called for a series of matrices, one for
each category of the felony/misdemeanor class system. Each matrix was two-
dimensional, with an offense score on the vertical axis (combining statutory
seriousness with factors like victim injury) and an offender score on the horizontal

axis (combining prior record, legal status at time of offense, employment and school
history).

On the basis of their results and acceptance of the model by the Steering

Committee, the CIRC researchers concluded that the development of judicial
sentencing guidelines was not only feasible but desirable.

Guidelines . . . provide information to judges which has hitherto
been unavailable to those either inside or outside the judiciary. [t
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is, finally, our view that once the judges are accurately informed as
to what they have been doing in the past, then they can more
clearly focus on what they should do in the future. And, these
changes, made by the judges themselves, are much more likely to
be accepted and implemented in prac‘cice.35

Sentencing Guidelines: Pilot Implementation

In July 1976, the Criminal Justice Research Center (CJRC) was awarded a
second grant to implement sentencing guidelines in four jurisdictions. The District
Court of Denver remained an active participant. The Essex County Court of New
Jersey changed its status from "observer" to active participant. Though Vermont
withdrew from active participation, it maintained a role in the pilot sentencing
guidelines research by becoming an "observer" site. Polk County's status as observer
remained unchanged from the feasibility research.

Two new sites were added for guidelines implementation: the Cook County
Circuit Court of Chicago, lllinois and the Maricopa County Superior Court of Phoenix,
Arizona. Two new "observer™” sites were added: the King County Superior Court
(Seattle, Washington) and the Philadelph.ia Court of Common Pleas (Philadelphia,
Pennsylvania). The processes of data collection and model construction were repeated
in these new sites. Alternative models were developed and presented to judges for
selection after making modifications.3®

Two separate kinds of guideline models were eventually developed for actual
implementation. One kind, known as the "general"™ or "class" model and adopted by
Denver and Cook County, was derived from the Denver demonstration model
developed during the sentencing guidelines feasibility research. [t used one group of
information items to calculate the offender's criminal history score, then applied this
score to one of several sentencing matrices depending on the statutory class of the
crime committed. The second kind, called the "generic" model and adopted by Essex
County and Maricopa County, classified crimes by type of offense (e.g., violent,
property, drug). For each type of offense a different set of information items was
used to calculate the offender's criminal history score.

In November 1976, Denver became the first jurisdiction in the United States
to implement sentencing guidelines. Judges decided among themselves, without legis-
lative or administrative order, to adopt guidelines closely resembling those developed
during the feasibility study. The two main features of the Denver demonstration
model were maintained in the pilot implementation guidelines: the criteria regarding
severity of offense and offender characteristics and the use of separate matrices for
each felony and misdemeanor classification. Sentencing guidelines were used in
Denver for two and a half years--longer than any other jurisdiction--until July 1979,
when determinate- sentencing legislation went into effect. Guidelines were also
voluntarily implemented in Chicago in June 1977, in Newark in January 1978, and in
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Phoenix in March 1978.37 In all these cases, the local guidelines were made obsolete

within a year by new sentencing legislation.

As a resuit of these legislative actions, the pilot study actually
limited evidence about guidelines implementation.

and in the initial feasibility study.

Sentencing Guidelines: Evaluation of Pilot Implemen’ca.tion3 8

In early 1978,
development and implementation of statewide sentencing guidelines.
Institute, however, decided that an evaluation of the implementation of sentencing
guidelines and their impact on sentencing disparity and on court and prosecutorial
practices should be conducted before implementing statewide sentencing guidelines,

The evaluation was begun in October 1978 by the National Center for State
Courts (NCSC). It addressed three general issues: the empirical basis of sentencing
guidelines, the impact of sentencing guidelines on the exercise of judicial discretion,
and the impact of sentencing guidelines on the exercise of discretion by prosecution

and defense. The examination of the guidelines' empirical basis focused primarily on

data collected from the original implementation sites:

Denver, Chicago, and
Newark.

The assessment of the impact of sentencing guidelines on judges,
prosecutors, and defense attorneys’ discretion was limited to Denver, Philadelphia, and
Chicago with primary emphasis on the first two.

The findings of this evaluation were critical of both guidelines development

and implementation. In the area of development, NCSC found several flaws in the
empirical basis of the guidelines. These flaws concerned:

e the procedure by which variables were selected for inclusion in
guidelines;

the size of the samples used to construct the guidelines; and

the measurement of sentencing as a single variable, instead of

separating the decision to incarcerate from the question of
sentence length.39

A major conclusion of the NCSC evaluation was that the place of empirical research
in the future development of guidelines should be far more modest than that urged by
the CIRC researchers. In fact, they pointed out that, "There is no reason why

sentencing guidelines could not be wholly the product of conscious choices made by
responsible agencies without reference to

empirical evidence about past
practices."l*0
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Instead, it represented a more
extensive test of the development methodology already explored for parole guidelines

the CJRC researchers requested funds for full-scale
The National
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With respect to guidelines implementation, the NCSC e\{aluators focused
closely on the interplay of judicial and prosecutorial descisions, n.otlng that a reform
meant to change the exercise of discretion must be expected to bring changes aF Othﬂ
points in the system where discretion is available (especially prosecutor chargmg)t
They argue that voluntary guidelines cannot be expected to change the decision
process without the support of judge, prosecution, and defense; that support was
absent, for varying reasons, in each of the implementation sites.

The NCSC evaluation also found no evidence of guidelines impact on
sentence disparity. Judges' sentences were no more likely to fa%l wit.h'fn the guidelines
ranges than before the implementation; racial and sexual dlspanpes, where they
existed, were not reduced. Further, judges provided written reasons in very few cases
where extra-guidelines sentences were given.

The NCSC conclusion that the guidelines had no appreciable effect on
reducing disparity is qualified by two caveats. First, since guidelines had been In
effect in Philadelphia for only six months, it is possible that any .effects. would be
delayed. Indeed guidelines may not have their greatest impact until nc.ew ')udges .are
rotated onto the bench. Second, since guidelines were adopted voluntarily in all sites
and no formal sanctions were imposed for failure to comply, they lacked the for.ce ar?d
effect of law.*2  The NCSC evaluators believe that the success of guidelines In
structuring judicial discretion depends on two factors:

o legislative enforcement of guidelines; and
e inclusion of method of conviction as a determining element.

Methods of conviction must be included in guidelines as a determinative factor, they

. . o .
contend, or the judge's role in sentencing will be diminished by the prosecutor’s
capacity to negotiate reduced charges.

It should be emphasized that the NCSC evaluation, though hig.hly critical.of
the guidelines implementation research, did not reject the notion of. us‘mg sentencing
guidelines as a means of structuring judicial discretion. .Nor th it a;sert that
guidelines are incapable of reducing disparity. However, it did raise questions about
two extremely important assumptions of the prior guidelines efforts: the value and

necessity of their empirical basis and their preferred status as voluntary reforms.

Sentencing Guidelines: The Multijurisdictional Field Test

At roughly the same time that NIJ commissioned the. CIRC eval.uati.on of
pilot implementation, it also initiated the multijurisdictional field t.es‘t which is Fhe
subject of this report. All of the prior research in the area of 'empmca% sentencerg
guidelines had been conducted in single jurisdictions. As an mtermgdmte stfep in
determining the applicability of guidelines on a statewide level, the Institute believed
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a multijurisdictional field test of sentencing guidelines was in order. Unfortunately,
the results of the NCSC evaluation were not available at the inception of the field
test.

The field test was conceived as a two-part effort: one part would consist of
the implementation of guidelines in several jurisdictions within a state; the second
part would involve an independent evaluation of the implementation effort itself. The
objectives of the multijurisdictional sentencing guidelines field test were set forth as
follows:*3

e To evaluate the effectiveness of sentencing guidelines as a

mechanism for enhancing sentencing consistency both within
and across different jurisdictions within the same state;

e To test the feasibility of developing and implementing
sentencing guidelines in a multijurisdictional setting; and

e To provide a body of knowledge for jurisdictions looking for a
means to structure judicial decision-making,

The test plans were developed by representatives of the National Institute of Justice--
referred to as the Project Coordinating Team (PCT)--composed of representatives
from the Law Enforcement Assistance Administration, the Department of Justice, and
staff from Mitre Corporation, a research firm. Use of a Project Coordinating Team
was standard procedure at NIJ in the development of test designs. The PCT was
responsible for overseeing the development of the testable model, and the design
document itself was subject to the Team’s final approval. In addition, the design was
reviewed by an advisory board served by some of the same researchers involved in the
original sentencing guidelines research. At the time the test design was developed,
prior research purported to have demonstrated the feasibility of structuring judicial
discretion by means of sentencing guidelines.  Summarizing the results of the
feasibility study conducted in two participating and two "observer" courts, project
staff from the Criminal Justice Research Center, State University of New York at
Albany (CJIRC) concluded:

This study has clearly demonstrated the feasibility of sentencing
guidelines. Such feasibility has been shown on two levels:
methodological and practical. On the first level, we have
designated specific, weighted and objective items of information
which have been able to account for a large percentage of
sentencing decisions made in a given jurisdiction . . . [Oln a
practical level, [jludges have been willing to take an active part in
this study and have made many valuable contributions to it.
Although, as of this date, guidelines have been implemented in only
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one jurisdiction, we do expect the full cooperation and willingness
of other judges to use them when the results of this project become
more widely known,*

Although these conclusions were drawn prior to the pilot implementation study, they
clearly anticipated that guidelines could and would have an impact on judicial
sentencing: "Judges have within their capabilities today the means by which they may

sharply curtail, if not virtually eradicate, sentencing disparities in most American
jurisdictions."*?

In retrospect, the feasibility finding seems far more sweeping than the early
research could support. When the multijurisdictional test design was being prepared,
the body of research evidence really concerned only the Cooperation of the judiciary in
the development of a set of empirical guidelines. Guidelines use had not been
examined, and the pilot implementation study was only just reaching the
implementation stage (after guidelines development in four jurisdictions). The focus
of the multijurisdictional field test design reflects this state of knowledge, in its
concentration on guidelines design and development concerns and in its focus on
empirical development and voluntary implementation of guidelines as standard
features of the experiment. It also reflects the relative lack of evidence about
implementation and impact, as a discussion of major test design choices will show.
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CHAPTER 3

THE MULTIJURISDICTIONAL FIELD TEST: DEVELOPMENT AND RESULTS

In Chapter 2, we traced the origins of the multijurisdictional field test, which
emerged from several years of NIJ-initiated research on sentencing guidelines. In the
following sections, we describe the general parameters of the test design, as well as
the setting in which it was implemented. We also provide a brief account of the steps
taken by project participants in developing and implementing the guidelines and high-
light their impact on sentencing behavior in the participating jurisdictions. Taken
together, the various sections of Chapter 3 set the stage for the remainder of Part [ of

this report, which describes the sentencing guidelines design, operation, and system
adaptation.

3.1 Test Design Features

3.1.1 Guidelines Design

Since the field test represented an attempt to build upon the previous NIJ-
sponsored sentencing studies, the methodology for the development of sentencing
guidelines followed the basic approach of the CJRC researchers: that is, guidelines
were based on an empirical analysis of past sentencing practices. This restriction of
the test to empirical guidelines was probably the most critical factor shaping what
happened in Maryland and Florida. The notion of normative or prescriptive guidelines
as a distinct alternative had not yet been clearly articulated, and the NCSC study that
first criticized the empirical approach had not been completed.

The role of judicial policy-making in empirical guidelines development was
certainly acknowledged and even emphasized. However, the CJRC researchers
described the statistical analysis and model building inherent in devising empirical
guidelines as a way of expressing implicit judicial policy:

{Wlhen repeated decisions are involved, guidelines assume two
levels of decisionmaking: the individual level, on which decisions
are made one at a time; and the policy level, which represents an
aggregation of individual decisions. Thus, while sentencing guide-
lines are used to structure individual decisions, they are, in fact, a
reflection of the aggregate analysis of decisions at the policy level
and it is assumed that "at the policy level it is possible to derive an
equation to predict decisions on the basis of case information. This
predictive ability may be interpreted as a description of latent or
implicit policy which in turn provides the basis for the articulation
of that policy."!
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The test design adopted this view.?

The test design document offered extensive guidance on the topic of empiri-
cal guidelines design and development. The methodology--consisting of data collec-
tion, statistical analysis, guidelines model development, and guidelines validation--was
described in considerable detail, covering not only the purpose of each task but also
specific approaches to carrying it out. For example, a suggested list of core informa-
tion items (variables) for data collection was provided, with discussion of alternative
ways to record the information. Four types of guideline models were described, with
details about how to develop them. Two of the four alternatives were recommended
for adoption by participating states. The guidelines design choices left to the state
projects were limited to the scope and content of data collection, model selection,
and structure of the actual guidelines grids.

3.1.2 Structure and Operation of the Field Test

Two aspects of the field design were also delineated in the NIJ test docu-
ment: the structure of the test (including site selection and project organization) and
activities necessary for guidelines implementation. These topics were treated with
rather different levels of detail, however. As appropriate to a document setting out
specifications for grant eligibility and performance, substantial direction was given
concerning the structure of the field test. In contrast to this and to the specificity of
instructions about the design of empirical guidelines, however, only brief consideration
was given to guidelines implementation issues.

As noted above, the multijurisdictional nature of the test was intrinsic to its
purpose; guidelines had only been developed in single courts, and the National Institute
believed it important to assess the feasibility of jurisdictional cooperation as an
intermediate step to promoting statewide guidelines. Several alternatives for the
development of multijurisdictional sentencing guidelines were considered, 'mcluding:3

e The application of guidelines already developed and imple-
mented in one of the earlier research sites to other judicial
districts in the same state;

e The development of separate guidelines by several districts
within a state, which would then be combined into one set of
guidelines and applied to the test jurisdictions;

e The development of separate guidelines by a number of test

jurisdictions, based on a common set of factors and weights
derived from an initial examination of past practices; and
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e The development of a single set of guidelines, based upon cases
collected in several districts, by a panel of judges representa-
tive of the entire state, which would then be applied to test
jurisdictions.

The design finally selected for guidelines development was a modified version of the
last alternative. [t involved using a combined data base representing all participating
jurisdictions in a state as the empirical basis for a common set of guidelines to be
applied to each participating jurisdiction. The panel of judges was to be drawn from
the test sites only, however, and was not to include statewide representation.

Two to three states were to be chosen, and each state was to select one (and
only one) urban jurisdiction, at least one suburban jurisdiction, and--if possible--a rural
jurisdiction, as participating sites. Each state was to rely on two groups to collect
data on past sentencing practices, develop and implement guidelines, and monitor
guideline use: a project staff and an Advisory Board. I[n addition to the full-time
project and research directors, data collectors, coders, computer programmers, and
keypunch operators were to be hired for specific phases of the work. [he Advisory
Boards, composed of judges frotn participating jurisdictions, were to have responsi-
bility for making policy decisions needed to develop guidelines and for overseeing
project staff activities in general. According to the test design document, Advisory
Boards might also include a number of ex officio members, such as judges from other
jurisdictions, or representatives of prosecutorial, public defender, court administra-
tive, and correctional agencies.

While these structural aspects of the multijurisdictional test received consid-
erable attention in the test design document, only one aspect of guidelines implemen-
tation was delineated in this manner: the guidelines experiment was to be judicially
initiated and controlled. The guidelines were to be developed and formally mandated
by the judiciary through, e.g., an administrative directive of the state court adminis-
trator, a state supreme court rule, or a formal agreement among all judges from the
participating sites. Commitment by individual judges to use the guidelines involved
three actions: considering the recommended sentence and the factors on which it was
based, recording the actual sentence, and giving written reasons when the guidelines
sentence was inappropriate in a particular case.

By design, then, the multijurisdictional field test was a test of a voluntary
guidelines system. Judges were asked not only to accept the recommended sentences
but also to consult the guidelines and provide written reasons for any exceptions.
However, there were no provisions for sentence review or appeal. While these fea-
tures had been a fundamental characteristic of the guidelines efforts growing out of
NIJ-sponsored research, they are by no means the only alternative. The Minnesota
legislative mandate, for example, makes that state's guidelinas sentences presumptive
(binding except under special circumstances), with review of extra-guidelines sen-
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tences required before the sentence becomes final. The consequences of the voluntary
nature of the field test guidelines are detailed later in this report.

The test design document offered little other guidance on guidelines imple-
mentation. The following list of tasks was provided:

e development of documentation {manuals, scoresheets, etc.)s

e assignment of personnel to prepare and collect the scoresheets
and analyze the data;

e use of the guidelines;

e analysis of sentencing data with the Advisory Board; and
e periodic review of the guidelines.

Nevertheless, no detailed suggestions were provided for carrying the.m. out. Wher.eas
the prior feasibility study enabled the test designers to be qui‘te explicit abOl.Jt gdide-
lines development, the lack of prior analysis of implementation lgd tr"ne designers t.o
provide only limited guidance in this area. With the advantagf of hmdsght-—f.rom this
evaluation and others completed since the field test began'--we can identify three

important areas of omission:

l. guidance on planning the implementation at the site (rather than
state) level;

2. guidance on the potential impacts of differences in local legal
culture; and

3. guidance on the participation of criminal justice system actors
other than the judiciary.

By and large, the CIRC researchers assumed that the judiciary alonf.e would
have sufficient authority to implement sentencing reform. This assumption ran
contrary, even at that time, to the growing awareness of the interdependence of the
‘ different criminal justice system components and recognition of the homeoste%txc
nature of local court systems. But not until the initial release of a draf'F 9f the pilot
implementation evaluation in 1980 was there fujll recogr?ition o.f the crmc?a.l role of
implementation in sentencing guidelines efforts. Certainly, this was a critical area

! in which the states were given little guidance.
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3.1.3 Other Field Test Components

In addition to outlining certain features of the guidelines and field test
design, the test desigrers included the following two components in their plans:

1. training and technical assistance; and
2. an independent evaluation.

Technical assistance and training to project staff in both states were pro-
vided by the University Research Corporation (URC). At the beginning of the field
test, URC held a three-day field test training session. While this was intended for all
project staff and members of each state's Advisory Boards, Maryland had not yet
established its staff at the time the training was held. The training included: infor-
mation on the theory and operation of sentencing guidelines; an overview of the
project organization; the role of the Advisory Board and the National Institute;
instruction on penal code analysis; developing coding manuals and coding sheets; and
sampling and data analysis.

URC retained several individuals involved in the initial CJRC guidelines
development effort to assist sites with this broader test of empirical guidelines. The
URC staff and consultants were available to guidelines project staff on a continuing
basis, to answer questions that arose and to provide additional technical guidance.
URC made periodic visits to the test sites during guideline development and imple-
mentation and submitted monitoring reports to the National [nstitute. However, the
technical assistance effort was not intrusive or extensive; sites were free to make
their own development choices and in many respects modified the suggestions made by
technical assistance staff to meet their own needs. It is for this reason that our
discussion of guidelines development, implementation, and impact focuses on the
efforts of the sites and excludes, for the most part, any discussion of the technical
assistance effort.

As with other NIlJ-initiated field tests, an independent evaluation of the
multijurisdictional field test was considered an integral part of the test design.
Indeed, willingness to support the evaluation effort was one of the criteria states had
to meet in order to be eligible for field test participation.

The major objectives of the evaluation, as set forth in the field test design,
were as follows:

e to provide a descriptive account of the guidelines development

and implementation process for use by other jurisdictions
interested in this process;
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e to examine the impact of guidelines on sentencing practices and
on other components of the criminal justice system;

e to assess the feasibility of developing and implementing sen-
tencing guidelines as a policy tool in a multijurisdictional

setting; and

e to test the effectiveness of guidelines as a method for increas-
ing sentencing consistency.

Thus, the evaluation was intended to deal with both process and impact questions.

The major focus of the impact analysis was to be on measuring changes in

sentencing uniformity, since the issue of disparity was the primary impetus for
sentencing reform. The process analysis was to address two issues: how the
multijurisdictional nature of the test affected guidelines development and implemen-
tation, and how the introduction of guidelines affected court practice. Although the
test design document offered little guidance with respect to implementation issues, it
is notable that the test designers specifically mandated examination of possible
changes in screening and charging, plea bargaining, judge shopping, or other defense
strategies.6 Thus, they were not unaware of the possible system impacts which might
result from the introduction of guidelines.

Following a competitive procurement process, Abt Associates Inc. was
awarded a grant to conduct the evaluation. The work began at the same time that
guidelines development was initiated in Florida and Maryland. To provide a descrip-
tive account of guidelines development and implementation, direct observation and
extensive interviews were conducted with personnel in each site, including judges,
prosecutors, defenders, and probation agents responsible for presentence reports.
Visits to each of the test jurisdictions were made before and during guidelines imple-
mentation, and after the year-long test of guidelines was over. [nformation for the
impact analysis included scoresheet data gathered by the guidelines projects, as well
as case records and other data gathered independently by the evaluator.

3.2 The Setting for the Multijurisdictional Field Test

3.2.1 The Site Selection Process

The site selection process involved two levels of decisionmaking: selection
of participating states and selection of local jurisdictions within states. Each of these
is discussed below.

In order to guard against possible legislative changes in sentencing practices,
such as the introduction of determinate sentencing, which might render the guidelines
test inoperative, NIJ decided to conduct the test in more than one state. Additionally,
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a key criterion for participation in the field test was the absence of current or pending
legislation that would limit judicial discretion or obviate the field test. Other criteria
for selecting sites for participation in the field test included:

e participation of no less than three and no more than five
jurisdictions within the state, only one of which would be urban;

e indication of interest, cooperation, and commitment on the part
of judges and other relevant court personnel;

e commitment that the implementation of guidelines during the
test be formally mandated;

e combined total annual caseflow among the participating juris-
dictions of at least 4,000 cases;

e availability and retrievability of case information from each
participating court recording information available to judges at
sentencing;

e existence of ongoing, organized efforts in that state dealing
with the analysis of sentencing practices, assessing and/or
recommending sentencing reforms; and

e commitment to cooperate with evaluation of the development
and implementation of guidelines in the field test.’

Four states--Florida, Maryland, Pennsylvania, and Wisconsin--expressed an interest in
participating in the field test, and at least eight others were contacted to determine
the level of interest in the project (Alaska, Arizona, Colorado, Connecticut, Georgia,
[llinois, Minnesota, and Ohio). After reviewing sentencing-related legislation in these
states, and, in some cases interviewing criminal justice personnel, sponsors of the field
test determined that only Florida and Maryland met all selection criteria. Florida was
considered a particularly strong candidate because of work completed by its Sentenc-
ing Study Committee. Founded to recommend sentencing reform strategies to the
state legislature (which had been considering mandatory sentencing), the Florida
Sentencing Study Committee had collected and analyzed 1,000 sentencing decisions,
established a body of personnel experienced in data collection and analysis, and
gathered empirical evidence on sentencing variations in the state. The Maryland
judiciary had also demonstrated considerable initiative in exploring sentencing reform
options. In 1978, the Chief Judge of the Maryland Court of Appeals established a
Sentencing Study Committee and gave it the responsibility to investigate sentencing
issues and reforms and to present recommendations for change to the Judicial Confer-
ence.
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Each state chose to implement the test in four local jurisdictions. In Florida,
the judicial circuit was chosen as the participating unit, and participating sites were:
the 4th Circuit (urban), the 10th Circuit (rural), the L4th Circuit (rural), and the 15th
Circuit (suburban). It is important to note, however, that most judicial circuits in
Florida are composed of two or more counties, with a circuit court based in each. In
the four Florida test sites, the characteristics of these counties vary substantially
within circuits. Thus, for example, the "urban" test site includes three counties, only
one of which truly constitutes an urban jurisdiction. Similarly, the two rural circuits
both contain counties that might be called suburban by the informed observer.
Nevertheless, on the whole, these four jurisdictions were deemed to conform to the
general urban, suburban, and rural classification required in the test.2  Table 3-1
summarizes the characteristics of the test sites along such dimensions as number of
counties, per capita population, population of the largest city, and criminal caseload.
Although not part of the test design requirements, Florida's choice of sites was also
based on "the desire to have a geographic distribution reflective of the varying social
and political attitudes within the state."” The location of each site is shown in Figure
3-1. Certainly the sites chosen represented a diverse mix, encompassing the north
Florida region which is similar in many respects to rural Georgia or Alabama, the mid-
state region typified by rural citrus farming and mining operations, the wealthy resort
areas of Florida's south Atlantic coast, and the relatively industrial urban areas of the
state. Nevertheless, with only four jurisdictions participating in the test, some
jurisdictions with particular crime problems or geographic concerns could not be
represented. Moreover, the final site selection did include an urban jurisdiction that is
not representative of many others in Florida. Unlike the urban areas of southern
Florida, such as Dade County, Jacksonville has a reputation (much deserved, as we
shall see later) for conservative attitudes and severe sentencing of criminal defend-
ants.

Maryland also implemented the guidelines in four test sites: Harford County
(rural), Montgomery County (suburban), Prince Georges County (suburban), and
Baltimore City (urban). The choice of jurisdictions differed from Florida's in two
important respects. First, the participating sites were counties (or, in the case of
Baltimore, a city) rather than circuits. As such, each jurisdiction included only one
participating court, serving one relatively homogeneous community, rather than
several courts located in distinct and dissimilar communities. Second, Maryland chose
a different mix of jurisdictions: one rural and two suburban sites, in addition to the
requisite urban site. The characteristics of the Maryland sites are presented in Table
3-2; their location is shown in Figure 3-2.

As in Florida, the choice of the urban jurisdiction raises some interesting
concerns. Baltimore is the seventh largest city in the United States and the only
major metropolitan area in Maryland. The pressures faced in this court--especially
with regard to case volume--are unmatched anywhere in the state. This contrast is
particularly evident when one compares the caseload of Baltimore with that of the
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Table 3-1

Florida Test Site Characteristics

4th Circuit 15th Circuit t4th Circuit 10th Circuit
Guidelines
Project
Designation Urban Suburban Rural Rural
Totai popuiation? 670,949 576,863 186,078 388,557
Total felony *
disposi+ionsb 3,095 3,059 1,489 439
Population of Jacksonville West Palm Beach Panama City Lakeland
largest municipalifya 540,920 63,305 82,200 47,406
Number of counties 3 1 6 3
Number of municipatities 1 1 1 0

over 50,000°

U.S. Goverament Printing Office, 1982).

Activity Report, 1980 and 1981 (Tallahassee, FL:

Administrator, 1982).
Judicial Clrcuit.

Based on 1981 court data presented in the Florida Judicial

Florida, Vo!., PC80-1-811

System Statistical

Based on data presented in U.S. Department of Commerce, Bureau of the Census, 1980 Census of

Population--General Population Characteristics: (Washington, D.C.:

and Program

withheld, dismissals, transfers, and deferred prosecutions.
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The Office of

the State Courts
We present 1981 data since 1980 data were not avaitable for the 4th
These figures include pleas and convictions, and exclude adjudication
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Figure 3—1

Florida Circuits Participating in the Multijurisdictional Sentencing Guidelines Field Test
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Tabie 3-2
Maryiand Test Site Characteristics
Prince
Baltimcre George's Montgomery Harford
City County County County

Guidelines
Project
Designation Urban Suburban Suburban Rurat
Total populaﬁona 786,775 665,071 579,053 145,930
Total circuit
court filingsb 22,200c 3,303 1,974 811
Population of Batt., City Oxon Hitt Bethesda Edgewocod
targest municipalifya 786,775 36,267 62,736 19,455
Number of municipalities ! 0 ] 0

over 50 ,000a

Based on data presented in U.S. Department of Commerce, Bureau of the Census, 1980 Census of

Population--General Population Characteristics: Maryland, Vol. PC80-1-B22 (Washington,
D.C.: U.S. Government Printing Office, 1982).

Data is for the period July 1, 1980 to June 30, 1981, Figures obtained from the Annual Report

of the Maryland Judiciary: Statistical Abstract 1980-1981 (Annapolis, MD: Administrative
Office of the Courts).

The Annual Report notes that in Baltimore City, "one case represents one charge (count) rather
than one incident. An audit conducted in 1980 found that by using charge statistics Baltimore
City reported 2.19 times the number of filings . . . as would have been reported under a
system comparable to other counties." Annual Report 1980~1981, p. 48.

53

3 B A ———— A o £



Figure 3—-2 o _
Maryland Counties Participating in the Multijurisdictional Sentencing Guidelines Field Test
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participating rural jurisdiction. Baltimore felony cases account for over 33 percent of
the total state felonies, while the comparable figure for Harford County is only 3
perc:ent.10 As described below, this diversity posed some difficulties during the
guidelines development process.

design document was the commitment of each site to participate in the test. In both
states it seems likely that the activities of the sentencing study committees planted
the seeds of cooperation. In Florida, three of the four participating circuits (the
Fourth, Tenth, and Fifteenth) were represented on the Sentencing Study Committee
sponsored by the Florida Supreme Court, Similarly, judges from Baltimore City and
Prince George's County served on the Maryland Study Committee, and their interest in
and support of the Committee's recommendations were no doubt a force in enlisting
Cooperation. In addition, some degree of commitment to the test was evidenced in the
grant application from the states. For example, the Florida grant application included
a letter of commitment from the chief judge of each participating circuit, while in
Maryland the administrative judge in each county submitted a letter indicating that
judges in that county had reviewed the guidelines test design and voted to participate
in the test.

In spite of this early support, it is clear that some commitments to partici-
pate in the test were hard won and that many judges understandably retained some
reservations about the guidelines project. For example, in interviews conducted by
our staff before the guidelines implementation, many members of the judiciary voiced
little or no support for sentencing guidelines as a reform measure, and they questioned
the feasibility and even the desirability of eliminating regional differences in sentenc-
Ing. In addition, it was clear from interviews with public defenders and prosecutors
that little information about the test had been provided to these groups, and that their
support had not generally been sought when selecting sites for participation. It is
perhaps not surprising, therefore, that defense and prosecution resisted the guidelines
in some of the test jurisdictions, as will be discussed in Chapters 5 and 6.

3.2.2 The Statutory Environment

The two states participating in the multijurisdictional field test offer some
remarkable contrasts in terms of the statutory environment for guidelines. Florida's
criminal code is based largely on the American Bar Association's Minimum Standards
relating to Sentencing Alternatives and Procedures and the Model Penal Code sen-
tencing provisions. It uses a highly structured degree system to delineate offenses by
maximum punishments. At the time of the study, Maryland criminal law included a
mix of statutorily defined crimes, common law crimes, and statutorily prescribed
penalties for common law and statutory crimes, These different systems had substan-
tially different implications for the development of sentencing guidelines.
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Florida statutes establish two major categories of criminal behavior:
felonies, which are punishable by death or imprisonment in a state penitentiary (i.e.,
the sentence exceeds one year) and misdemeanors, which are punishable by sentences
of less than one year in a county correctional facility. Within these broad categories,

Florida statutes classify both felonies and misdemeanors by degree and specify
maximum penalties for each. (See Table 3-3.)

With a constitutional amendment effective in 1973, Florida authorized three
distinct court levels: the appellate courts, the circuit courts, and the county courts.
Exclusive jurisdiction over felony cases was granted to the circuit courts, while county
courts were granted original jurisdiction for all misdemeanor offenses. Given the test
design's mandate that participating courts have original jurisdiction over felony

offenses, the Florida guidelines project focused exclusively on the circuit courts, as
noted above.

Within the general penalty guidelines established by statute, Florida's circuit
court judges have extremely broad discretion. Except in capital cases and certain
specific offenses, the judge may impose any sentence within the prescribed statutory
limits. However, mandatory minimum sentences have been established for three kinds
of offenses: capital felonies carry a mandatory minimum 25-year term, possession of
a firearm while committing or attempting to commit selected felonies!! carries a
three-year minimum sentence, and minimum sentences and mandatory fines have also
been established for drug trafficking. In addition, Florida has an habitual offender law

that mandates enhanced penalties for certain repeat offenders. (See Appendix B for
more detail.)

Finally, Florida statutes and rules of criminal procedure establish several
other provisions which may affect felony sentencing. For example, in certain serious
offenses, judges are allowed to retain jurisdiction over the offender for the first third
of the maximum sentence imposed. This allows judges some measure of control over
sentenced offenders, in that they may review!? (and if necessary, vacate!3) Parole
Commission release orders occurring during that period. Florida statutes also provide
some guidance concerning sentencing for multiple offenses. If the defendant is

convicted of two or more distinct offenses, the court may order that the sentences for

each be served consecutively or concurrently.m However, if the charging document

contains several counts, each of which is part of the same transaction, only one
sentence can be 1mposed.15

Maryland criminal law is contained primarily in Article 27 of the Maryland
Code--an Article which has not been subjected to general revisions since its enact-
ment in 1809, although various legislative modifications have been made over the
years.16 Article 27 provides no systematic distinction between felony and misde-
meanor offenses in Maryland. Rather. Article 27 defines the elements of each crime,
sets out the penalty, and generally ‘aithough not always) indicates the status of the
crime as a misdemeanor or felony. Maximum penalties for most crimes are set forth
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Table 3-3
Florida Statutory Classification
Max imum Minimum Max imum Subsequent
Prison Prison Fines Felonies
FELONIES
Capital Death/ 25 years
Life before
parole
eligibility
Life Life 30 years $15,000
First degree 30 yearsa $10,000 Life
Second degree 15 years $10,000 max. 30 yrs.
Third degree 5 yearsb $ 5,000 max, 10 yrs,
M!{ SDEMEANORS
First degree 1 year § 1,000 max. 3 yrs.
Second degree 60 days $ 500 max. 1 yr.

3 Wwhere specified by statute, imprisonment for a term of years not exceeding life,

b

Includes felonies where degree

the first offense.
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in the statute, and minimum as well as maximum penalties have been established for

over two dozen felony offenses. In addition to the specific criminal offenses defined
in the statute, Maryland law provides for mandatory minimum sentences without
parole for certain types of repeat offenders.

Although most criminal acts are defined by statute, criminal behavior in
Maryland can also be charged under common law, Maximum penalties for some, but
not all, of these offenses are included in Article 27. In 1981, the Maryland Rules were
amended to prohibit charging under common law crimes; however, use of common law
charges persisted throughout the period of guidelines implementation. (See Appendix
C for further iriformation.)

Maryland judges also have broad discretion in determining the actual sen-
tence to be imposed. Generally, the judge may impose any sentence authorized by
statute. Sentences for common law offenses with no punishment prescribed by statute
are within the discretion of the court, subject to the limitation of "cruel and unusual
punishment" in the Maryland Declaration of Rights.17 However, there are some
limitations in sentencing. For example, judges of the circuit court may not generally
impose probation terms in excess of five years. In addition, incarcerative sentences of
three years or more must be explained in writing by the judge (though this requirement
was later waived for jurisdictions participating in the guidelines test). Finally,
Maryland case law indicates that it is improper to impose separate sentences when the
offenses charged are derived from the same transaction; however, separate and
distinct crimes charged on the same indictment or on separate indictments may be
sentenced separately. 13

Maryland has two levels of appellate courts (the Court of Appeals and the
Court of Special Appeals) and two levels of trial courts (circuit and district). Unlike
Florida, jurisdiction of the Maryland circuit and district courts overlaps in some
instances. While the circuit courts have jurisdiction over most criminal cases, the
district courts have concurrent jurisdiction to try felony cases involving breaking and
entering, and larceny where the value of the stolen property does not exceed
$5OO.19 Since the preponderance of felony-level cases is heard in the circuit courts,
the Maryland Sentencing Guidelines Project chose to develop guidelines only for cases
originating in the circuit court during the test period.

Maryland statutes, like those in Florida, establish other procedures and
requirements that may affect sentencing. For example:

e Maryland judges retain jurisdiction over any sentence for a
period of 90 days, and during that period they may reduce,
modify, or strike the sentence. This authority has been used, in
some instances, tc de''ver "shock sentences" in which the judge
would impose a sev- ¢ penalty, kno‘wing that he would later be
able to modify the sentence.
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e Maryland statutes provide that the defense may request that
any sentence over two years imposed by the circuit courts be
reviewed by a panel of three judges appointed from the circuit
in which the case was originally tried. The general mandate of
the panel is to re-evaluate relevant information and to assess
the appropriateness of the punishment imposed. The panel may
decrease, increase, or affirm the sentence originally imposed.
In practice, there is some evidence that modifications of
sentence by review panels occur rarely, and that when such
modifications are granted, reductions in sentence far outnumber
sentence increases. 20

3.2.3 Project Structure

Advisory Board Membership

The test design stipulated that an Advisory Board representing judges from
the participating districts be established for each test site. The Board was to oversee
the project staff and to make policy decisions related to the development of the
guidelines. Both Florida and Maryland complied with this requirement; however, the
composition of the two Boards differed, as discussed below.

In Florida, the Chief Judges of the four participating circuits were chosen as
the four voting members of the Board.2l The Board was chaired by a Justice of the
Florida Supreme Court, who voted only in the case of a tie. In addition, eight ex
officio members were appointed, including a state attorney, a public defender, a
parole commissioner, a representative of the circuit judges' conference, a representa-
tive of the private bar, a state senator, a state representative, and a criminologist.
Five of the original 12 Florida Board members had served on the Sentencing Study

Commission; the Board also included a member knowledgeable about research design
and methodology.

Maryland followed a different approach in appointing its Advisory Board,
choosing a total of 10 judges to represent the four test jurisdictions. Representation
was based on the size of the jurisdiction. Thus, Harford County had one judicial
representative, Baltimore had five, and the two suburban jurisdictions had two repre-
sentatives each. As in Florida, the judges chose to invite ex officio members repre-
senting the Department of Public Safety and Correctional Services, the Division of
Parole and Probation, the State's Attorney Coordinator, the Public Defender, the
Legislative Officer of the Governor's office, the Maryland House of Delegates, and the
Maryland State Senate. In addition, the Chairman of the Maryland Parole Commission
was later asked to join, ang et~ ded his first meeting in October 1380.
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As will be discussed in subsequent chapters, the size and structure of these
advisory groups had an important impact on their effectiveness in overseeing staff,
developing guidelines policy, and building support. The Boards offer some interesting
contrasts in their design and implementation roles.

Staff

The second major component of the multijurisdictional sentencing guidelines
project organization was a central staff responsible for the technical development of
the guidelines and general project administration. In Florida, key staff of the
Sentencing Guidelines Project were drawn from staff of the Sentencing Study Com-
mittee. Clearly, this facilitated a quick project start-up and ensured the availability
of experienced personnel who were familiar with data collection and émpirical
analysis, as well as the Florida court system.

Staff for the Florida project began work in the fall of 1979 with the award of
the grant to the Florida State Court Administrator's Office. Activities of the guide-
lines staff were divided among the following positions:

e Project Director - Responsible for the organization and admin-
istration of the guidelines project; work directly with the
sentencing commission/advisory committee in making policy
decisions; and serve as liaison with the state attorneys and
public defenders in each jurisdiction as well as the executive
and legislative staffs interested in the progress of the study.

e Project Coordinator - Responsible for developing the metho-
dology necessary to support the committee's recommendations
and policies; oversee the data collectors in the field; conduct
any ancillary research (technical or theoretical) required by the
committee; serve as liaison with the Department of Correc-
tionsy and conduct the training required of and supervise the
personnel assigned to complete the guidelines worksheets.

e Research Director - Responsible for developing the methodology
necessary for the technical development of guidelines; perform
the statistical analysis and model-building activities required;
and supervise the data collectors, coders, key punchers and
computer 1.:»rogrammer.2‘2

In addition to these central positions, the project hired other staff to supervise data
collection, collect data in the participating jurisdictions, and code and enter data for
computer analysis.
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Since the Maryland project staff were recruited and hired after the initial
grant award, this project experienced delays during its early months. By January
1980, however, both the project director and researv't director had been hired; a
research assistant was added to the staff later that year. In general, staff responsi-
bilities were similar to those of the Florida project.

In both states, the highest court bears the responsibility for policy and
administration of the judicial system, and a central administrative office has been
established by those courts to assist in these du'cies.23 The project staffs' placement
in the central administrative office in both states complied with the test design's
recommendation that the project director be "available and, if possible, assigned from
the agency respons'i'l%e for the superintendence and/or administration of sentencing
policy in the state’ On the one hand, this placement certainly lent the projects a
degree of legitimacy that might not otherwise have been available. On the other
hand, the emphasis of these central offices was clearly administrative, not judicial.
Combined with the fact that the test design stressed the analytic component of
guidelines development, it was only natural that the staff backgrounds would reflect
project management and research rather than the law and the politics of the court-
room. This staffing pattern did little to enhance judicial perceptions that they were
actively involved in the guidelines development process, and it placed an even greater
burden on the Advisory Boards to enlist judges' support.

3.3 Guidelines Development and Implementation

In both Florida and Maryland, the development of the sentencing guidelines
was a process of interaction between the Advisory Boards and project staffs. Below,
we summarize the steps that were taken to develop guidelines in each state and
highlight significant facets of the implementation process. In subsequent chapters, we
amplify our discussion of the development process, pointing out the many choices it
entailed. We also elaborate on the process of implementation and describe its impact
on the court system,

3.3.1 Florida

As we have noted, the project staff was already in place and functioning
when Florida made the transition from its earlier Sentencing Study Committee grant
to the multijurisdictional guidelines test in September 1979. Figure 3-3 shows how
project activities concerning administration and guidelines development unfolded in
Florida, from that point in time through the beginning of guidelines use. Even before
the Advisory Board was formed, staff began many of the tasks involved in designing
the empirical research upon which the guidelines were to be based. In particular, they
were able to begin defining the sampling frame (i.e. the set of cases from which a
sample would be drawn) and drafting the codebook and data collection instrument
(which established the information items to be gathered and the form in which they
would be collected).
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Figure 3-3

Tise Line for the Developaent of Multijurisdictional Sentencing Buidelines in Florida
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Due to this early start, the staff were ready to present several items to the
Advisory Board at its first working meeting in January [980. The staff recommended
and the board approved an initial strategy of offense-based sampling, to allow crime-
specific analysis of prior sentencing patterns. (This strategy was meant to give the
project maximum flexibility, since the data could also be aggregated into groups of
offenses for purposes of analysis.) The Board also reviewed and recommended small
changes in the draft Codebook and instrument, Work proceeded on identification of
the sampling frame and sample design; the Advisory Board reviewed and approved the

collection began on July 1, 1980.

By the time the Florida Advisory Board held its third working meeting in
October 1980, a great deal of preliminary work had been completed. Field work on

and coding nearly done. The staff were able to present some hypothetical grids and to
begin the discussion of how to shape the actual guidelines. The construction sample
data did not become available for analysis, however, unti] the end of December, three
weeks before the*next scheduled Board meeting (January 20-21, 1981). At that time,
staff presented a preliminary analysis of one group of offenses; less than a8 month
thereafter, they presented a full set of draft guidelines to the Board, Based in part
on Board decisions in that February 198] meeting, the guidelines were finalized and
readied for training in late March and implementation in mid-April. Thus, the deve]-
opment process took 20 months in Florida, with the empirical analysis and grid
development occupying the final three.

Figure 3-4 gives an overview of the Florida project's schedule for activities
related to guidelines implementation. Little was done by way of dissemination or
outreach prior to the beginning of guidelines use. Although staff made some attempt
to inform site participants about the guidelines project during the development phase,
extensive on-site efforts were not made prior to guidelines training. The staff did
make use of the Judicial Forum, a general newsletter published by the State Court
Administrator's Office, to publicize the project. The earliest article appeared in April
1980, announcing receipt of the grant. In the summer of 1981, preliminary results of
the data collection process were featured. Staff and Advisory Board members also
gave interviews to the press and published articles describing the project in profes-
sional journals. In spite of these efforts, however, participants were generally
uninformed prior to training,

roughly one month prior to the Implementation date., At that time, guidelines docu-
mentation was prepared and a user's manual developed for distribution to judges,
attorneys, and probation personnel. Drafts of the manual were used during the
training to give potential users a chance to review the procedures and identify ambig-
uous instructions for clarification.
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Figure 3-4

Time Line for the laplesentation of Multijurisdictional Sentencing Guidelines in Florida
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During March and early April 1981, twelve training seminars were conducted,
three per jurisdiction. Separate sessions were held for three major groups--judges,
attorneys, and probation personnel--in order to facilitate free exchange of information
and comments and to allow project staff to review the comments and concerns of each
group.

On April I, 1981, the Florida Supreme Court signed an administrative order
formally implementing the guidelines. The order set forth April 15th as the effective
implementation date, with the duration of the test to be one year. The order also
delineated which individuals should be sentenced under the guidelines and included a
directive that judges in the participating circuits consult the guidelines in making
sentencing decisions.

Implementation began on schedule in two of the circuits but was delayed in
two others. The major cause of the delay in these latter sites was the unavailability
of presentence investigation reports for offenders convicted as of the April 15th start-
up date. However, by the summer of 1981, a majority of the offenders were being
processed under the guidelines in all four sites.

Project staff were barraged with technical questions during the first few
weeks of implementation, after which the questions tapered off. No on-site visits
were scheduled during the period April 1 through July 1981, to allow each site to adapt
to the guidelines in its own manner. In August and September, project staff conducted
visits to all four test jurisdictions to speak with state attorneys, defense counsel, and
probation personnel and solicit suggestions regarding guidelines modification. In
October 1981, the Chief Justice accompanied project staff on a more formal visit to
each site. This round of visits was viewed as "missionary work," and was intended to
encourage guidelines use. Comments and criticisms were elicited, and the suggestive/
non-prescriptive nature of the guidelines was stressed.

Two sets of revisions were made to the guidelines during the test year, based
primarily on comments and concerns expressed by judges and other members of the
criminal justice community. The first occurred in May 1981, approximately one month
after the formal implementation of guidelines. At this time, judges on the Advisory
Board modified the guidelines grid by collapsing the two lowest sentencing ranges.
They also made a major procedural change, allowing attorneys to complete the
scoresheets without having probation personnel verify guidelines scores in plea-
negotiated cases. In October 1981, the full Advisory Board met to discuss major
substantive revisions to the guidelines. Two significant changes were made by the
Board: greater emphasis on the current offense in guidelines scoring, and the addition
of extent of victim injury as a factor in one category of offenses.

The Florida guidelines continued in operation for the entire test year. In
January 1982, the Florida Supreme Court submitted its report to the legislature on the
experience with the multijurisdictional test. In this report, it was recommended that
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the state proceed with the development of guidelines on a statewide basis.2? Legisla-
tion was introduced later that year authorizing the judiciw'y 1o proceed with the
development of guidelines, using an approach very similar to that employed during the
multijurisdictional field test. Passed by the legislature, the bill was signed into law by
the Governor on April 7, 1982. Under that mandate, Florida established a new state-
wide Sentencing Guidelines Commission and developed guidelines for the entire state
of Florida. These were approved by the legislature and were implemented on Qctober
1, 1983. Though empirically based, these guidelines incorporated other features very
different from the original multijurisdictional guidelines: legisiative enactment,
appellate review of extra-guidelines sentences; and abolition of parole release for
offenders sentenced under the guidelines.

3.3.2 Maryland

The delays in staff hiring for the Maryland project meant a slower start,
except for the Advisory Board formation that built upon the earlier Committee on
Sentencing. (Figure 3-5 shows the project's administrative and development activities
in Maryland from grant award through guidelines implementation on June 1, 1981.) In
January and February, 1980, analysis of the Maryland criminal code revealed a notable
lack of structures thus, from its first meeting in February 1980, the Board's attention
was focused on defining the universe of guidelines offenses and creating a framework
for classifying offenses. Several important decisions were made by the Board in April
1980: to include only cases orig.uiating in the circuit courts,26 to sample by count for
calendar year 1979, and to try 1o develop crime-specific guidelines models (if there
were sufficient data), but to use generic ones otherwise. The three-way grouping of
offenses that was later used in grid construction--property, drugs, and violent
offenses--was first menticned in this context.

In the meantime, the Roard reviewed a first draft of the data collection
instrument in March, made further revisions in April, and finalized the instrument in
May (after pilot-testing by the judges). Data collection began in late June, slightly in
advance of Florida's schedule. However, substantial problems had arisen in developing
a sampling frame. Data collection began before the sample was defined, and it was
rearranged, halted for a period, and generally delayed by lack of closure on sampling
issues. As a result of this and other difficulties, the final data were not available until
January, and analysis really began late that month.

The Maryland staff first presented the Roard with sample guidelines grids and
scoring in September 1980, and a series of decisions about format and offender factors
was made in advance of the analytic results. When these results proved “inconclusive"
and "disappointing," the Board agreed to a staff recommendation that two other
sources of data be brought to beir on the problem of defining the sentence ranges. On
the basis of the 1979 construction sample, two sets of sentencing simulations, and a
good deal of collective judgment, the Advisory Board made its final decisions on the
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Figure 3-5

Time Line for the Developsent of Multijurisdictional Sentencing Guidelines in Maryland
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grids at the end of April. The development process thus spanned 18 months in Mary-
land, with seven devoted to grid development and four to empirical analysis.

The time line for implementation activities in Maryland is shown in Figure
3-6. At the same time guidelines development was being carried out, Maryland
initiated dissemination and outreach activities. At the very first Advisory Board
meeting, in February 1980, judges discussed ways of involving other key actors in the
system, including the legislature, the Parole Commission, the Governor's office, and
other members of the judiciary. During the period of June to December 1980, the
project newsletter provided information on the project and its Advisory Board,
described ongoing data collection and analysis activities, and discussed training and
implementation plans. Throughout the life of the project, project staff and Board
members made presentations to state and community groups and published articles in
relevant professional journals.

Training for guidelines implementation began early in Maryland. In Sep-
tember 1980, staff presented the Advisory Board with preliminary plans for training
judges and other personnel, such as defense counsel, prosecutors, and probation
staff. Early in 1981, these plans were revised, and a subcommittee of the Advisory
Board was appointed to develop a strategy for judicial training.

Training materials were completed in early May 1981. Judicial training for
circuit court judges in all four jurisdictions was conducted in a single session on May
21, 1981. Training for other court personnel occurred in May, June, and July of that
year. While Board members helped conduct the judges' training program, project staff
conducted the other training sessions which were held at each site.

Formal implementation of the guidelines began on June 1, 1981, although
actual application of the guidelines was uneven during the first several weeks of
operation. Unlike Florida, where the guidelines were implemented by order of the
highest court, the Administrative Judge in each jurisdiction was given the responsi-
bility to take any measures deemed necessary to implement the guidelines. The period
of the test was one year.

Staff expected to provide continuing technical assistance to each jurisdiction
as needed. During the first few months of implementation, errors were found in a
large number of worksheets, and follow-up phone calls were initiated to resolve
identified problems. During July through September 1981, the "unacceptably high"
error rate in completing scoresheets led to additional presentations to many criminal
justice groups, including state attorneys, public defenders, members of the private
bar, members of the Parole Commission, county probation agents, secretaries, and law
clerks.

During the test year, the Advisory Board continued to meet regularly to
monitor implementation and discuss possible modifications to the guidelines. The first
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modification occurred in August 1981, with the elimination of employment record as a
factor in scoring and one procedural change--the addition of space on the scoresheet
for certain judicial recommendations and signatures. These changes went into effect
for convictions after September 1, 1981.

The second set of revisions occurred in February 1982, The severity of the
offense score for rape offenses was increased and the consecutive/concurrent sentenc-
ing policy was clarified. These revisions became effective as of March 17, 1982,

At the conclusion of the test year, the Judicial Conference of Maryland was
to decide on the issue of statewide implementation. Although the experience of the
four test sites was generally deemed to be favorable, it was decided to continue for
one more year on a test basis in the same four jurisdictions, to increase the knowledge
and experience with guidelines before statewide implementation. Accordingly, during
June and July of 1982, the Advisory Board held three day-long workshops to modify
the original guidelines. Additional goals were to assess the results of the project in
terms of judicial compliance, jurisdictional differences, and explained sentencing
variation during the first 11 months of guidelines implementation. During the rest of
the summer, the guidelines manual was completely revised and distributed with the
modified guidelines. The modified guidelines went into effect in the four test sites for
convictions on or after November 14, 1982, In its 1983 session, the Maryland General
Assembly passed a statute which permitted the use of judicial guidelines in setting
sentencing, so long as the guidelines do not prescribe sentences which exceed the
statutory maximum or violate mandatory minimum sentences. Finally, in May 1983,
the Judicial Conference voted to introduce statewide sentencing guidelines. These
were implemented in Maryland on July 1, 1983.

Unlike Florida, the statewide guidelines in Maryland retained many of the
primary elements of the multijurisdictional test, in that they were judicially devel-
oped, implemented through judicial concensus rather than a judicial or legislative
mandate, and contained no provisions for appellate review. However, as in the
multijurisdictional experiment, Maryland's statewide guidelines were not developed
primarily through empirical analysis; normative considerations were a major factor in
their construction.

3.4 Guidelines Impact

As discussed in Chapter 7 of Part II, compliance covers a range of issues,
from completing necessary paperwork--i.e., filling out scoresheets for each eligible
case and providing reasons for out-of-range sentences--to using guidelines in judicial
decisionmaking and rendering sentences according to the recommended ranges.

Table 3-4 summarizes the analyses of Chapter 7 and reveals that compliance
in both states fell short on a number of these dimensions. For example, while judges
were generally aware of the guidelines, they varied in the extent to which they used
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et

Were scoresheets
completed on
eligible cases?b

Did sentences fall
within the guide-
lines ranges?

Were reasons pro-
vided for extra-
guidelines senten- sentences gave reasons.

ces? There were significant site

What kinds of

TABLE 3-4

SUMMARY OF COMPLIANCE FINDINGS
FOR FLORIDA AND MARYLAND

Compi iance Florida

| ssue Findings
Did judges consult General awareness of guide-
the guidelines in |ines but sharp differences

senfencing?a in yse, Strong jurisdic-

tional variation; minimal
use in urban court, related
to high volume of plea nego-
tiated cases.

Scoresheets were filed on
only about 60 percent of

~all burglary cases; there
were striking jurisdictional
differences.

Scoresheet sentences were
within guidelines for 78
percent of all cases (from
76 to 84 percent by cir-
cuit). There were signifi-
cant differences in the di~
rection of extra-guidelines
sentences, by jurisdiction
and crime category. Incar-
ceration rates also varied
widely.

Nearly 80 percent of score-
sheets with extra-guidelines
differences (with a range of

74 to 95 percent).

Reasons given for above-

reasons were given guidel ines sentences often
for extra-guidelines challenged the guidelines
sentences? (by citing factors already

in the scoring), but miti-
gating circumstances were
provided for most below-
guidelines sentences., Rea-
sons were frequently lacking
in specificity.

aPrimary discussion in Chapter 5.

Maryland
Findings

General awareness and use
of guidelines, though
variations in their role
in the sentencing deci-
sion, Reports of over-
compliance with recommen-
ded ranges.

Scoresheets were available
for just under 70 percent
of all burglary cases, with
some variation among cir-
cuits,

Scoresheet sentences were
within guidelines for 68-
72 percent of ali cases,
with virfually no site var-
iations in overall agree-
ment or in the direction

of extra-guidelines senten-
ces.

Just over 50 percent of the
cases requiring reasons
actually had reasons on the
scoresheet; there was some
variation by site and type
of crime.

A substantial proportion of
reasons for both aggravated
and mitigated sentences
challenged by guidelines
(by citing factors already
counted in the scoring).
Reasons were often too
vague to provide useful
feedback for guidelines
revision,

bFindings subject to the limitations of the scoresheet data sets collected by the Florida and Maryland

projects. See discussion of data quality in Chapter 7 and of monitoring in Chapter 5.
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them. Overall, the scoresheet filing rate in Florida was only about 57 percent, while
the Maryland filing rate was approximately 70 percent. While the vast majority of
sentences were within the guidelines ranges, judges tended to give very vague reasons
for extra-guidelines sentences. This served to reduce the usefulness of the written
reasons as a feedback mechanism for guidelines revision.

Table 3-4 also reveals that:

e In Florida, there was considerable site variability, not only in
judicial use of guidelines but also with respect to the relation-
ship between actual and recommended sentences and the
provision of reasons for extra-guidelines sentences.

e The proportion of scoresheet sentences falling within the
guidelines ranges in Maryland was relatively low, considering
the fact that Maryland's sentencing ranges were very broad and
overlapped considerably.

e Reasons given by Maryland's judges frequently challenged the
guidelines by citing factors already taken into account in the
offender or offense scores.

Chapter 8 of Part II of this report describes in detail the impact of the
multijurisdictional field test on sentencing disparity and severity. Examination of
data on all burglary cases sentenced during the test year allowed us to compare sen-
tencing for a single type of offense during the test period with sentencing during an
earlier period and in a set of non-participating sites. Summarizing the results of this
analysis briefly, we found that the introduction of sentencing guidelines had at best a
modest impact on sentencing behavior in the participating sites.

In Florida, the burglary sentences in both test and comparison sites were not
more uniform during the test period, once adjustment was made for case characteris-
tics. The use of guidelines did not reduce disparity within or across jurisdictions.
However, sentence severity in the test and comparison sites appeared to increase
somewhat during the guidelines test year. Although the introduction of guidelines may
have had an impact on severity, it seems more likely that increased severity stemmed
from changes in the local climate regarding crime. Moreover, while of interest, an
increase in sentence severity was certainly not the objective of this sentencing
reform.

Our analysis of Maryland burglary data revealed that the average net sen-
tences increased in both the test and comparison sites during the guidelines test
period, though the increase was greater in the comparison sites than in the test sites.
Case characteristics remained fairly stable during the pre-guidelines and guidelines
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test periods; thus, it is likely that similar crimes--at least for burglary offenses--
carried more severe sentences during the period when guidelines were in effect.

Using the burglary data, models were constructed to enable us to estimate
sentences as a function of case characteristics before and during guidelines. This
analysis showed that offenders with serious prior convictions received significantly
more severe sentences under guidelines than they had before. This pattern was
confirmed in all four guidelines sites. Other factors (offense seriousness, restricted
status, and lesser conviction offenses) played a smaller role in overall sentencing
under the guidelines, increasing in some sites and decreasing in others. Convictions
for multiple offenses were treated about the same before and during guidelines.

When we controlled for case characteristics, the burglary data analysis also
showed potentially important findings concerning sentencing disparity. A modest but
significant decrease in sentencing variation was found in the Maryland test sites; no
decrease was found in the comparison sites. Further examination showed that this
reduction in disparity was due to one site only--Baltimore City. None of the other
test sites showed any decrease in variability, either when considered individually, or
when data from the three smaller test sites (omitting Baltimore) were pooled. The
implementation process in Baltimore may account for the positive finding in that
city. As described in Chapter 8, Baltimore judges had many reasons for increased
support of the guidelines effort, which may have influenced the sentencing outcomes
in that city. In addition, the guidelines project offered effective training and support
to all the Maryland test sites.

Considering the Florida and Maryland findings together, it is apparent that
the impact of guidelines on sentencing is both limited and conditional. There seems to
be the potential for a positive impact. Not surprisingly, it appears that this potential
is strongly influenced by the ways in which guidelines are developed, implemented, and
used by judges. In the remainder of Part I, we view these findings in the light of these
mediating factors--the technical properties of the guidelines as constructed by the
sites (Chapter 4), how they were implemented (Chapter 5), and the ways in which the
system adapted to the change (Chapter 6).
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FOOTNOTES

Joseph C. Calpin, Jack M. Kress, Marilyn A. Chandler, Mona Margarita,
Susan Mitchell-Herzfeld, Arthur M. Gelman, and Barbara A. Broderick, "The
Analytical Basis for the Formulation of Sentencing Policy," January 1978, p.
3. (Unpublished).

National Institute of Law Enforcement and Criminal Justice, Law Enforce-
ment Assistance Administration, U.S. Department of Justice, Multijurisdic-
tional Sentencing Guidelines Program Test Design (Washington, D.C.:
Government Printing Office, 1978), p. 4.

Memcrandum in Program Coordinating Team files, "Field Test of Multi-
County Sentencing Guidelines in Two States."

William D. Rich, L. Paul Sutton, Todd R. Clear, and Michael J. Saks, Sen-
tencing by Mathematics: An Evaluation of the Early Attempts to Develop
and Implement Sentencing Guidelines (Williamsburg, VA: National Center for
State Courts, 1982); Richard F. Sparks, Bridget A. Stecher, Jay S. Albanese,
and Peggy L. Shelly, with a chapter by Donald M. Barry, Stumbling Toward
Justice:s Some Overlooked Research and Policy Questions about Statewide
Sentencing Guidelines (Newark, NJ: School of Criminal Justice, Rutgers
University, 1982).

It has been speculated that critical differences between the Parole Commis-
sion's situation (where there was successful guidelines implementation) and
that of local courts were not recognized by the researchers. See Jolene
Galegher and John S. Carroll, "Voluntary Sentencing Guidelines: Prescription
for Justice or Patent Medicine?" Law and Human Behavior 7 (1983): 36l-
400.

NILECJ, Multijurisdictional Sentencing Guidelines Program Test Design, p.
45-46.

Memo to Eleanor Chelimsky from Michael B. Fishe, Metrek Division of Mitre
Corporation, 9/28/78 on Sentencing Guidelines Site Visit to Florida.
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FOOTNOTES
(continued)

The Florida grant application states: "The urban-suburban-rural criteria
outlined in the Multi-jurisdictional Sentencing Guidelines Field Test Site
Assessment Form . . . is not directly applicable to the population distribution
of Florida. However, the recommended jurisdictions do conform with the
state's perceptions of rural, urban and suburban areas and have been approved
as such by a representative of the National Institute/University Research
Corporation site selection team." Florida Supreme Court, Application for
Federal Assistance, submitted to the National Institute of Law Enforcement
and Criminal Justice, May 23, 1979, p. 9.

Alan C. Sundberg, Statewide Sentencing Guidelines Implementation and
Review: A Report to the Legislature (Tallahassee: Supreme Court of
Florida, 1982), p. 5.

Based on criminal cases filed between July I, i981 and June 30, 1982.
Annual Report of the Maryland Judiciary: Statistical Abstract, [981-1982
(Annapolis, MD: Administrative Office of the Courts).

These crimes include murder, sexual battery, robbery, burglary, arson,
aggravated assault, aggravated battery, kidnapping, escape, breaking and
entering with intent to commit a felony, and aircraft piracy. In addition,
battery upon a law enforcement officer or firefighter who is on duty carries
a similar penalty.

FLA. STAT. §947.16(3).

FLA STAT. §947.16(3)f).

FLA. STAT. §921.16.

FLA. JUR. 2d Criminal Law §887.

State of Maryland, Commission on Criminal Law, Report and Part I of the
Proposed Criminal Code, Baltimore, Maryland, June 1, 1972, p. xliil.

See, e.g. Lynch v. State, 2 Md.App. 546, 236 A.2d 45 (1967); Kirkorian v.
State, 233 Md.324, 196 A.2d 666 (1964); McNeil v. Warden of Md. House of
Correction, 233 Md. 602, 195 A.2d 612 (1963); Tillet v. Warden of Md. House
of Correction, 215 Md. 596, 135 A.2d 629 (1957).
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FOOTNOTES
(continued)

18. Young v. State, 151 A.2d 140 (1959); Crowe v. State, 240 Md.. 144, 213 A.2d
558 (1965); Tucker v. State, 237 Md. 422, 206 A.2d 691 (1965); Berger v.
State, 179 Md. 410, 20 A.2d 146 (1941); Manly v. State, 7 Md. 135 (1854);

Cothorn v. Warden of Md. Penitentiary, 155 A.2d 652 (1959); Williams v. 7,
State, 205 Md. 470, 109 A.2d 80 (1954); Eyer v. Warden, 197 Md. 690, 80 A.2d DEVELOPMENT AND DG e o e

19 (1951). : : EMPIRICAL SENTENCING GUIDELINES

CHAPTER 4

19. MD. CTS. & JUD. PROC. CODE ANN., §4-301. | This chapter focuses on the meaning and consequences of the empirical basis
of the guidelines in the multijurisdictional field test. As we have seen, the test
design—which mandated empirically based guidelines--grew out of a line of research
that originated with parole guidelines and then transferred the methodology to the
area of criminal sentencing. We have also seen that, subsequent to the start-up of the
projects in Florida and Maryland (in fact, at about the time their guidelines
development was completed), draft results of an evaluation of the prior generation of
NIJ-sponsored research raised the first critical questions concerning the value of
empirical guidelines per §g.1

20. Joseph C. Howard, Sr., "Sentence Review: The Maryland Experience."
(Typewritten), pp. 8-10.

gy T

21. In the case of the 15th Circuit, the Chief Judge's designate.

22, Florida Supreme Court, Application for Federal Assistance, Part III, Budget
Exhibit I, budget narrative.
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23 In Florida. this is the Offi o In this chapter, we analyze the development of the Florida and Maryland
) it is th A:d 15 15 the Lilice of the State Courts Administrator. In Maryland, guidelines for two purposes: to highlight development and design issues relevant to
e Administrative Office of the Courts. : ;, the creation of other guidelines systems (whether empirical or not), and to assess the
.. : advantages and drawbacks of the empirical approach. The chapter thus seeks to offer

24, NIL tsdicti : - .
53 ECJ, Multijurisdictional Sentencing Guidelines Program Test Design, p. | some practical guidance to other jurisdictions, but also to pose a very basic question
) | about whether the benefits of the empirical approach are worth the costs. We believe

this question should be examined carefully before states embark on new uidelines
25. Sundberg, A Report to the Legislature. ' effor(:s ' :

26. Appeals, escapes, and probation revocations were further excluded. ’ With respect to development and design issues, empirically based sentencing
" guidelines have several important characteristics:

27. The problems mentioned here are discussed more fully in Chapter 4. j
! e they are constructed using information about sentencing
practices gathered from court records on criminal case

dispositions in the participating jurisdictions;

R At v § LRSI

e statistical techniques are used to discern patterns in these data
on past sentencing practices, such as how offender
characteristics or the facts of the crime are related to the
sentence given;

TR

e these patterns are interpreted as the "latent" or "implicit" p -
sentencing policy of the judges and jurisdictions from which the «
data were drawn. &

These statistical analyses are then translated into guidelines grids with recommended
sentence ranges corresponding to case characteristics.
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To a considerable degree, the issues concerning empirical guidelines are
in reference to the alternative concept of normative or prescriptive
guidelines. Normative guidelines have two defining characteristics:

framed

e they are policy-based (developed out of direct debate about
appropriate criminal sanctions); and

e they embody explicit sentencing goals (e.g., rehabilitation,
retribution) in the way that they relate particular crime
characteristics to the recommended punishment.

Normative guidelines also typically take the form of grids, but the sentence ranges
and case characteristics are chosen through policy debate.

‘ Two other features frequently associated with normative guidelines are also
important to this discussion. Such guidelines may be developed with explicit
recognition of criminal justice resource constraints (particularly those posed by prison
and jail capacity). Normative guidelines are also likely to be mandatory rather than
voluntary--a feature extremely important to implementation and impact issues. This
follows from the need to successfully constrain decisions to resource limitations.?

NBormative sentencing guidelines have been developed in two states:
Minnesota® and Washington. We would not argue that this limited experience
supports firm conclusions about the relative virtue or viability of the normative
approach. However, the contrasts between empirical and normative guidelines offer a

useful framework for posing important issues about guidelines development and design
in the multijurisdictional field test.

. The chapter is organized in four sections. The first concerns the process of
guidelines development in Florida and Maryland. The second focuses on the guidelines
grids and supporting materials used during the test year. The third examines revisions

to the guidelines during that period. Each raises questions about the effects of the
empirical approach followed in both states.

. A concluding section discusses these
questions further.

4.1 Guidelines Development

Because of the empirical mandate in the test design, the development
process consisted of research design, data collection and data analysis phases.
However, any guidelines system that involves recommended penalties related to

offense or offender characteristics must accomplish a number of similar development
tasks.

The multijurisdictional guidelines development entailed several important
choices--key decisions for the ultimate scope and shape of the guidelines in each
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state. These choices are summarized and contrasted in Table 4-1. First, offense
classification sets the basic framework of recommended penalties under any guidelines
system. The Florida Board's initial decision concerning offense classification had
favored crime-specific sampling and analysis. However, for the purpose of sampling,
the staff developed and used a six-way categorization of offenses.” Each category
was meant to be fairly homogeneous with respect to the offense and offender
characteristics influencing the sentence decision-making process.6

The types of cases to be covered by the guidelines was a second issue for the
guidelines developers. Obviously, offense coverage determines the potential scope of
impact of this sentencing reform. Florida's six categories covered 65 separate
statutory offenses, accounting for 85 percent of the criminal cases they examined
while preparing to gather data on past sentencing practices. These 65 offenses define
the ultimate coverage of the Florida guidelines in the multijurisdictional test.” In
addition, it was apparently assumed by most Board members that the guidelines would
apply to dispositions by plea as well as by trial; this assumption became an issue within
the Board late in the development period, but it did prevail. The judges also agreed
to include cases where adjudication was withheld. [n developing its crime categories,
Maryland adopted a tripartite division of offenses, separating crimes against persons
from drug offenses and crimes against property.8 Early data collection made it clear
that crime-specific analyses would not be possible using the construction sample (the
data collected as the basis for empirical analysis to develop the guidelines). The
three-way classification seems to have been the only one considered by the Board.
Guidelines coverage was defined largely by court of origin rather than statute, due to
the lack of criminal code structure and the continued charging of common law
offenses. The Board discussed the coverage of all disposition types, and indeed made
provision (both in construction sample collection and guidelines usage) for
distinguishing sentence bargains in which the judge explicitly binds himself or herself
to the agreement (so-called "ABA pleas") from all other pleas.

The unit of analysis is an important consideration in developing empirically
based sentencing guidelines, both because it influences the outcomes of the statistical
analysis and because it may determine how the guidelines are to be applied. (This
choice is related to the choice that must be made about how to handle linked
convicted charges under any guidelines system.) In planning for collection of the
construction sample, the Florida staff chose as its unit the "sentencing event" (defined
in Table 4-1), and this became the basis of guidelines implementation as well. By
contrast, the Maryland project sampled by convicted count; project staff chose this
approach since Maryland judges must impose a sentence for each convicted count.
However, as suggested in the test design, staff collected some case-level informa-
tion. In actual guidelines use during the test year, a separate scoresheet was to be
filled out on each convicted count being sentenced at one time, but rules linked the
sentences on the various counts relative to the guidelines ranges.
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Table 4-1

Main Choices in Guidel ines Development:

Florida and Maryland

Main Choices

Florida

Mary |and

Of fense
Classification

Six offense groups:

1) Murder, mansiaughter (etc.)

2) Aggravated pattery or assault

3) Burglary (occupied dwelling),
robbery, efc.

4) Burglary (unoccupied dwelling, etc.)

5) Larceny, thef?t, stolen property,
etc.
6) Controlled substances

Tripartite:

Of fenses against persons
Of fenses against property
Drug offenses

Guidelines
Coverage

65 of fenses (accounting tor 85% of
criminal dispositions)

All dispositions (pleas, trials,
adjudications withheid)

Cases originating In the circuit
courts (excluding appeals, escapes,
probation and parole revocations,
prayers for jury trial from District
Court, arson of a dwelling, and any
other offense not fatling within the
three of fense classifications of per-
son, property and drug)

Unit of Analysis

sentencing event (afll sanctions
imposed one one offender on 3
given date of sentence)

Count (single allegation of single
of fense); some case tevel information
connected with sample count

Nature and Scale of
pData Collection

Sample size: Very large
Number of variables: very large
validation sample: none

Sample size: large
Number of variables: large
Validation sample: none

0 s 4 .



Both states chose to collect large construction samples and to gather
information on (code) a large number of questions (variables) concerning each case.
These choices arose in part from concern that a sufficient number of cases be drawn
to avoid challenges to the constitutionality of the resulting guidelines, especially
challenges alleging lack of representativeness of the sentencing practices in the
participating jurisdictions. (This had been the basis for a challenge against the New
Jersey sentencing guidelines in that state's Supreme Court.) In addition, neither the
staffs nor the Boards wished to limit their variable lists (despite the test design's
urging), because this might limit later analyses in unanticipated ways. On the other
hand, neither project planned for collection or use of a validation sample, which
would allow a separate check on the statistical power of the final guidelines scoring.
While the basis of these latter decisions is not clear, it is evident in hindsight that the
necessary time and budget would not have been available to carry out validation in
either state.

We have hignlighted these four choices because they were important to the
way that guidelines were developed in Maryland and Florida and the way they were
implemented in the multijurisdictional test. More generally, these choices must be
made whenever guidelines are empirically based, and some apply even to development
of wholly prescriptive guidelines (e.g. offense classification, guidelines coverage).
Thus, the discussion of their evolution and implications in the rest of this chapter
should prove useful to future guidelines efforts.

4.1.1 Research Design and Data Collection

Guidelines development begins with an effort to define the scope of
guidelines coverage relative to the criminal code. Under the empirical approach,
historical data on criminal sentencing are then collected, to form the basis for
analysis and design of the guidelines grids.

The test design's guidance in the areas of research design and data collection
concerned four main points:

e the need for preliminary analyses of the state's criminal code
and the information available to judges when sentencing;

® a requirement that the data base be drawn from all the
participating jurisdictions in the state;

® a suggested restriction of the data collection to 30-50 variables
(core list provided); and

e direction to collect a validation sample after initial grid
development, for purposes of examining model fit,



Supplementary references to Albany Criminal Justice Research Center (CJRC)
documents and technical assistance from one of the Albany researchers contituted the
additional guidance available.

The Florida project staff had gone through a somewhat similar data
collection exercise for the Sentencing Study Committee, and had explored the state's
criminal statutes and information sources for that work. For guidelines development,
it was decided to use a three-year time frame in sampling cases from the four
participating circuits; because the policy for rotating judges onto the criminal bench
varies among circuits, this was considered the minimum amount of time needed to
ensure that a representative caseload for the full set of judges would be included. 19
Staff then compiled a list of all criminal dispositions for that period in the four sites,
using written docket books, minute books and (when available) computerized dockets
from each county. Significant problems were encountered with the availability and
condition or quality of docket information; in particular, methods of recording cases
and docket numbers varied greatly, offense was often noted by generic title (e.g.
burglary, assault) rather than statute citation, and one circuit did not have a docket
per se. However, a small number of information items was collected for over 16,000
cases, enabling staff to identify the 65 most frequent statutes for convictions and to
consolidate cases into sentencing events. This adjusted list of cases under the 65

statutes became the sampling frame for the construction sample.

The Maryland staff recommended, and the Board approved, a data collection
effort that would take the instant count as the unit of analysis and would span
calendar year 1979. It is unclear whether estimates were developed of how many
cases this might yield; such figures might have been difficult to derive, since. court
statistics or docket entries may not correspond to single counts. For sampling, efforts
were made to gather disposition data from the State's Administrative Office of the
Courts for Harford and Prince George's Counties, and from the circuit court data
systems in Baltimore City and Montgomery County. However, the Maryland data
collection began without either a sample design or a sampling frame for any
jurisdiction.

In developing the codebook and data collection instrument, the Florida staff
again drew heavily on the work done for the preliminary sentencing study. That
project's list of 194 variables was supplemented by an examination of the items
collected for the original CJRC feasibility studies and for sentencing guidelines
studies in New Jersey, Michigan, and Minnesota, as well as suggestions of the Advisory
Board. The final decision to collect 220 variables was considerably at odds with the
test design's target of 30 to 50. While reluctance to prejudge the importance of
particular factors as influences on sentencing is understandable, the Florida staff had
the advantage of an earlier analysis which could have guided selection of a subset of
information items. In the end, only about half the variables were used, and staff
members recognized that time and resources had been wasted by the scale of the data
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collection. Yet, given the perceived importance of this step in developmg empirical
guidelines, it is not surprising that this approach was taken.

Maryland's codebook had its origins in a survey of Advisory Board members
regarding the information sources that were available to judges and the factors they
viewed as influential in the sentencing decision. The Board reviewed a first draft of
the codebook and data collection instrument in March. By the time the final version
was approved, in May, it had grown from 90 variables to 132, Two judges had tried the
instrument out on cases coming before them for sentencing; in addition, the staff
collected some cases for pretesting and training.

The NIJ test design notes that the types of guidelines models to be developed
will be a critical consideration in design of the construction sample; however, the
discussion in that document focuses on whether the analysis will concern the decision
to incarcerate (IN/OUT) or sentence length. In a different respect, grid design
influenced Maryland and Florida sampling. By deciding to develop separate crime
categories, and sampling cases for each crime category rather than all crimes, both
sites essentially drew stratified (rather than simple) random samples; thus, the
required sample sizes were reduced and statistical efficiency was increased. These
categories were the framework for later grid development Florida's sample design
involved 6 crime categories by urban, suburban, and rural1 jurisdictions (18 strata),
while Maryland's ultimately involved 3 offense groups by 4 sites (12 strata).

The primary problem encountered by the Florida project during the actual
data collection concerned information sources. In an initial assessment of sources
available to judges for sentencing, the Presentence Investigation Report (PSI) was
identified as the most important single vehicle for presenting offender and offense
information to the judge. However, it was recognized that PSIs would not exist for all
cases, and that other sources would need to be used for perhaps 20 percent of the
sample. The earlier sentencing study had been limited to cases with PSs, so staff had
no benchmark for the effort required to use alternative records. However, had the
staff included only cases with PSIs in their construction sample, a substantial number
of cases disposed by plea would have been omitted, giving an incomplete and possibly
biased picture of current sentencing practice. (In some jurisdictions, where plea
negotiations settle the majority of cases and where PSIs are virtually never prepared
for them, the construction sample would have represented only a trivial portion of the
full caseload.)

For cases without PSIs, the Advisory Board approved the use of postsentence
reports.12 However, a number of additional steps became necessary when it was
found that both pre- and post-sentence reports were often unavailable or lacked
necessary information:
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® court case files were used because PSIs were frequently missing
details on arraignment and sentencing;

e prison admission summaries were requested from the
Department of Corrections for about 500 cases with neither
pre- nor post-sentence reports;

e Florida Department of Law Enforcement rap sheets were used
to fill in facts about criminal history;

e court clerks were consulted for information on conviction
charge, as well as consecutive (or concurrent) sentencing to
enable staff to determine when separate offenses should be
combined into a single "sentencing event."

Despite these efforts, many Florida construction sample variables were missing data
for a substantial portion of the cases.

Maryland's data collection problems began with the lack of a sample design
or frame and were compounded by difficulties in locating and coding the data. It was
recognized in advance that Baltimore City would have by far the largest caseload and
greatest need for sampling, and it was hoped that considerable time could be saved by
obtaining computerized records of criminal court cases. But the efforts and time
expended in obtaining a computer tape of Baltimore City criminal dispositions proved
fruitless, when a cross-check with dockets as the data collection started showed the
computerized list to be very incomplete. Thus, some coders were assigned to manual
listing of cases from the dockets at the same time that others began selecting and
coding files.

In the other participating Maryland jurisdictions, the sampling frame was also
manually compiled while coding of case files proceeded. The staff, supervising coders
specially hired for the summer, did not feel the project could afford to halt the coding
while the sampling frame was completed and a sample drawn. Some guesses were
made as to the types of cases that would occur less frequently; since these would have
the highest likelihood of falling in the sample, they were coded first. However, extra
cases were certainly coded in this period and discarded later. By mid-August, this
strategy was abandoned; coding was halted to permit completion of the sampling
frame and development of a sample design. Sampling fractions (the proportion of
cases to be drawn in each site and crime category) were set in September, using a
design stratified by site and offense type, and data collection then resumed.

The second data collection problem encountered -in Maryland concerned
information sources and access. PSIs and case files were available for most of the
sample in Prince George's, Montgomery and Harford Counties, although they were
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found in varying locations. Other sources were not used if a PSI had not been
prepared. In Baltimore City, however, the staff found that separate case files were
created for each criminal count charged out of a single criminal incident. Thus, from
1 to 20 case files per incident had to be retrieved before coding, because there was no
way of knowing in advance which file contained the PSI. Clerks placed limitations on
what materials could be examined and how long they could be held, although these
issues were later resolved. Further, it turned out that about half the first 1,000
Baltimore cases had no PSI, transcript or police report in the files, resulting in
information gaps for two major groups of variables: "real offense" characteristics and
adult criminal history. Even after prosecutor files were accessed to supplement the
court files, the Maryland construction sample--like that of Florida's project--
contained substantial areas of missing data.

Of course, missing data can present difficulties in creating valid empirical
sentencing guidelines. If some information used by judges in setting sentences is not
reflected in the court records analyzed by researchers, the resulting empirical
guidelines may be unnecessarily imprecise, or they may incorrectly attribute undue
importance to other correlated factors. This can happen if relevant information about
the defendant is presented in oral arguments or in judge's chambers, or the judge
personally observes defendants' characteristics that he or she considers relevant for

sentencing.

A somewhat different kind of missing-value problem arises when data items
are unavailable to both the court and the researcher for some (but not all) defend-
ants. The empirical guidelines would typically be developed using only the nonmissing
data, after which the results may incorrectly describe sentencing for the group as a
whole because they are not applicable to cases with missing data. Technically, a
preferable approach is to fit equations to all cases, using special coefficients to
signify missing data. But no ethical justification can be given for applying the
information gained from such equations in a guideline system, since some defendants
would then receive longer or shorter sentences solely because data were missing in
their cfficial records.

One other problem that arose in Maryland's data collection is worth noting.
The Advisory Board judges made revisions that affected the coding after it was
already begun, necessitating an effort to backtrack, retrieve files a second time, and
recode. As we shall see, the Board later chose variables for scoring on which
information either nad not been collected or was missing for substantial numbers of
cases. As a result, the construction sample was more expensive and far less useful
than it could have been. In this area, more decisive guidance by the staff might have

been appropriate.

Reviewing the research design and data collection experience of the two
projects together suggests these general lessons for empirical guidelines efforts:
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e early policy decisions (e.g., about the appropriateness of
considering "real offense" behavior) can save considerable data

collection resources;

because of the nature of court records, construction of sampling

. .
frames will consume substantial time and effort, but these are
well-spent to avoid later field problems;

e thorough advance reconnaissance on information source

ning data collection, both

tions and gaps is essential for plan 3
e o otiated to facilitate

in terms of arrangements that can be neg :
access and in terms of gauging coder work volume and wor

flow.

4.1.2 Data Analysis

In this section, we review the data analysis conducted 'm’ c.ievelop_iggl.the
Florida and Maryland guidelines. The paradigm for developing emplr;calth}de 1:1(;;%,
1 o iden
i 1 isti hniques to the data on past Cases in order to .
involves applying statistical tec ‘ e
ili i tice. Our purpose is not to cri
the prevailing patterns of sentencing prac e T rives
i ied in the Albany model of empirical g
the analytic approach embodie g B tssues
; thi horoughly elsewhere, and it is
development; this has been done t ' e
i iri ideli hat are the focus of this chapter.
with respect 1o empirical guidelines t - ‘ D et by the
‘ - ticular analytic choices made or techniq
propose to second-guess par : . : e e thar
1 blems in this phase ol develop
iact staffs. However, we can identify pro
Z:'Z)likely to be encountered by other guidelines efforts, and the consequences of these
problems for the final shape of the grids.

The NIJ test design offered guidance on three primary points with respect to

the empirical analysis:

e it was recommended that the grids be shaped on the basis of
analyzing the decision of incarcerate (IN/JOUT) rather than

sentence length;

e bivariate relationships could be used to shorten the list of

factors being tested; and

. inal
e a simplified weighting scheme would be the best choice for fina

grid definition.
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In a meeting with both project staffs just before the data analysis stage, the
technical advisor who had been involved in the Albany work emphasized that the point
of the analysis was to reduce the number of factors to be considered in the guidelines,
not to produce the final grids or factor weights.

Initial efforts of the Florida staff went into a detailed analysis of sentencing
on only one category of offenses (Category 2--aggravated battery and aggravated
assault). Separate analyses for uban, rural and suburban cases did reveal significant
differences by type of jurisdiction in the set of factors influencing sentence. While a
great deal of concern had been expressed earlier about the potential divisiveness of
such findings, the Advisory Board judges did not react by defending their circuits' own
practices. Instead, they discussed the meaning and appropriateness of each factor
and, by a series of votes, reduced the three sets of factors to a single common set.““

Based on the relative ease with which the Florida Advisory Board arrived at a
uniform set of factors for all jurisdictions, the urban/suburban/rural analysis was not
conducted for the remaining categories.1 Pooled data for all four sites were used to
examine the factors influencing sentences for other types of offenses. Four weeks
later, the staff presented to the Board a draft set of six guidelines grids, based on the
factors found statistically significant and their weights in multivariate equations.16
Again, the judges voted to eliminate some factors and add others. Some point scores
(weights) were also adjusted, where the Board agreed that the corresponding
recommended sentences were not in line with their views and experience. After this
final pre-implementation Board meeting, the staff completed the analysis, creating
point scores for the final set of variables where the judges had not set them.

When the Maryland construction sample data were finally ready for analysis,
in January 1981, a March | start-up of guidelines implementation was still being
planned. During the January Board meeting, the staff discussed plans for analyzing
the data by the property/violent/drug groupings and raised the issue of sample
weighting. Weighting determines how much influence a case or group of cases can
have on the analytic results.!” Because the judges were concerned that weighting by
true population proportions might give too much influence to the Baltimore data
(expected to make up about two-thirds of the cases), they requested that the analysis
also be conducted with Baltimore balanced equally against the other three sites.

As noted in the project's progress report for this period, the 1979 data were
analyzed using cross-tabulation, multiple regression and discriminant analysis
techngiues. Preliminary analyses indicated that jurisdictional differences would not
play a significant role. In addition, staff found that the weighting alternative
discussed at the January meeting was rendered moot. Due to the large proportion of
Baltimore cases missing PSIs (50.8 percent), many critical variables available only
from PSIs were missing. Any analyses using these variables would therefore be based
on about the same number of cases from Baltimore as from the other jurisdictions.
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Analyses were conducted both on the decision to incarcerate (IN/OUT) and on
length of sentence. In an early February meeting, staff reported to the Board that the
results of these analyses were weak and inconclusive. While the most important
independent variables could be iden*cified,18 they accounted for only 50 percent of the
variance in either incarceration or length of sentence. The staff advised that, because
these results were not more definitive, the Board would have to exercise policy
judgment in selecting and scoring the factors for the guidelines grids.

4.1.3 Development Issues

Three general issues may be raised in light of the development process just
described. Each concerns a consequence of choosing the empirical approach, as
compared to the work of creating normative or prescriptive guidelines.

First, the research design, data collection and analysis required to develop
empirical guidelines can be a substantial drain on time and resources. I[f the
magnitude of the data collection task alone were not enough, the state of criminal
case records in most jurisdictions would guarantee the significant problems would
absorb extra time and resources beyond the most conservative budget and schedule.
Even the past experience of the Florida staff did not protect them from this, once the
need to include cases without PSIs (largely plea-negotiated cases) was established.
Similarly, early efforts to obtain case listings still did not avert major delays for the
Maryland staff. As a consequence of data collection problems, both projects had much
less time for the analysis phase than originally planned, and less time than required to
thoroughly examine sentencing patterns. Thus, the degree to which the construction

sample data were used for analysis hardly justified the effort put into building the two
construction samples.

The second issue concerns the relationship between staff and Advisory Board
under the empirical approach. In the development process, there is an enormous
amount of work in which an advisory board can have no part. Staff must exercise
considerable control over the details of data collection and analysis, within broad

parameters defined as much by the CJRC methodology as by the policy decisions of
the Board.

Another aspect of this issue concerns the emphasis on technical language and
statistical methods inherent in the empirical approach. Policy-making boards are not
likely to have many members conversant with empirical research, and a substantial
communications gap can result when the staff is technically trained but unable to
translate analytic findings into lay terms. It is not clear that the judges of the Florida
Advisory Board (the voting members) really understood the results of the analysis,
although they did exercise some authority to modify them for policy reasons. The
Maryland Board was left baffled and concerned by the inconclusive nature of their
staff's empirical results. It seems inevitable that the choice of the empirical approach
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shifts authority and control away from the policy body and toward the staff, even
when problems arise in the data collection or analysis. ‘

The third issue concerns the actual payoff from the time and resources
devoted to the emypirical development process. With regard to Maryland, it is evident
that--for reasons of technical difficulties, policy issues or both--the analyses did not
produce the definitive results expected by both the staff and Board. Much of the
CIRC literature and the way empirical guidelines were sold to the judiciary implied
that these analyses would translate past sentencing practice into future sentencing
guidance, without the need for active policy-making. Even in Florida, where the
analyses provided substantial basis for grid design, many policy decisions still had to
be made. Thus, shaping the grids was a more ambiguous and more normative exercise
than either the project staffs or the Advisory Boards were led to expect.

4.2 Designing the Guidelines Grids

How were the Florida and Maryland guideline grids shaped out of the
research and the staff-board interaction we have described? What were the notable
characteristics of the sentencing matrices first implemented for the
multijurisdictional field test? This section addresses both the process question and the
product question.

The NIJ test design, developed from the experience of the feasibility tests
conducted by CJIRC, made several assumptions about the form of the sentencing
guidelines that would be developed:

e the grids would be two-dimensional, one axis scoring
characteristics of the offense and the other characteristics of
the offender;

e the units on the two axes would be set by smoothing the results
of analyses focusing on the decision to incarcerate (IN/OUT);

e the grids would present some combination of information items
about each cell (e.g. an IN/OUT label, the ratio of historical or
predicted IN to OUT decisions, a sentencing range, an average
sentence or other measure of central tendency).

While empirically based, it was emphasized that final selection and adjustment of the

guidelines matrices would be made by the Advisory Boards, as their representation of
senteacing policy.
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4.2.1 The Process

As noted above, both the Maryland and Florida projects made initial choices
about the ultimate shape of the grids when they decided how to categorize offenses
for sampling and data collection. The Florida staff's first presentation of hypothetical
grid structures to the Board (in October 1980) offered two alternatives: a set based on
the felony degree structure established by Florida statute (life, first, second and third
degree felonies) and a set using the six crime categories established by the staff. In
both sets, the grid structures were two-dimensionals an offender score was used for
one axis, while an offense score was developed for the other axis from the results of
an offense severity scaling exercise that had gathered judges' perceptions of relative
seriousness ameng offenses of the same statutory degree. Within each crime category
or statutory dégree, the offenses were ordered from most to least serious. Examples
were shown with a matrix row for each offense and with a row for a group of offenses
representing similar scores on the severity index.

At the next Florida Advisory Board meeting, staff presented the initial
results of the construction sample analysis of Category 2 crimes, by type of
jurisdiction (urban, suburban, rural). The packet of materials included a sample grid
for Category 2 based on the urban model. Unlike the ones presented earlier, this
sample grid combined the offense and offender scores into a single score, creating a
one-dimensional grid. The grid contained two columns; the first showed a series of
score ranges based on the combined offense and offender characteristics, and the
second showed a recommended sentence range for each score range. The combined
scoring of offense and offender factors seems to have evolved from using a multiple
regression equation, which included both sets of factors, as the basis of scoring. The
project director pointed out to the Board members that this one-dimensional format
was dligferent from other grids they had seen, but the Board members had no objection
to it.

At this same meeting, as described above, the judges made a number of
important decisions about the uniform set of factors to be used. They implicitly
decided to eliminate the offense severity index as a factor, instead scoring current
offense on the basis of statutory degree. Ultimately, prior criminal record was also
scored by statutory degree.

When the Florida staff presented all six draft grids to the Board, at its last
meeting before guidelines implementation, two formats were again offered. Both
formats used the same composite offense and offender score for one dimension.
However, the two-dimensional version used statutory degree for the second axis, so
that the recommended sentence would be based on both the composite score and
statutory degree. The sample cases used by the Board to try out each category's
guidelines were sentenced from these two-dimensional grids. Yet the final product
was one-dimensional. The Board's discussion focused on adjustments to the proposed
sentence ranges and on the final choice of factors for each of the six crime
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e half the Baltimore cases were unusable because of missing data
due to lack of PSIs.

Two steps were therefore taken to supplement the 1979 data for purposes of
setting sentence ranges. First, sentencing simulations completed by judges at the
annual Judicial Education Seminar were analyzed. Second, staff constructed 458
hypothetical cases, to match the cells of the now-complete grids, and asked the 10
Advisory Board judges to sentence them. Based on all three data sources, sentence
rages were presented to the Board in mid-April. The staff emphasized the great
dispersion and disparity in the data, proposing to center each cell on a median
sentence and to specify a range of 40 percent on either side of the median. After
considerable debate, the judges widened the ranges further. Cells were labelled
"Probation” or given an incarcerative range. Three subcommittees were formed, one
for each grid, to refine and smooth the sentences. This task was completed and final
approval given at the end of April, and implementation was set for June |.

4.2.2 The Product

The sentencing guidelines resulting from these two development and design
histories offer some interesting contrasts, with important implications for their use
and potential impact. Figures 4-1 and 4-2 show the products--with both scoresheets
and grids--as they were implemented.21 Table 4-2 summarizes key features, with
their implications discussed further below.

Grid configuration. The Florida guidelines made use of six distinct
sentencing grids, while Maryland's used only three. Determining which grid to use for
a particular offense was relatively simple in Maryland, since grids were labelled by the
ordinary terminology of violent, property and drug offenses. In Florida, however,
distinctions among the six grids were not so apparent, being based on similarities in
crime characteristics and offense seriousness. During the test year it was common for
Florida participants to score cases in the wrong grid.

The contrast of one- versus two-dimensional grids is even more significant.
In Florida, a single factor scale fixed the relative importance of offense and offender
characteristics for all the crimes covered by a particular grid. For example, the
maximum offense score for Category 2 crimes (see Figure 4-1) is 184 points, and the
maximum for offender characteristics is determined by the number and degree of
prior adult and juvenile convictions. However, grids with separate offense and
offender scores for the axes allow changes in the relative weight of these sets of
factors, in different parts of the grids. Thus, the Maryland grid for violent crimes
gives the offense score increasing weight as the offense gets more serious (i.e.
sentences tend to rise faster from row to row than from column to column). Put more
generally, the balance of different sentencing philosophies that shape a guidelines grid
is formed by the relationship of offense and offender weights.2
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categories. Factor weight changes were considered but rejected,zo and the Board's
role in shaping the guidelines ended with approval of the grids as amended.

The process of shaping the Maryland guidelines grids began in September
1980, several months before collection of the 1979 data for the construction sample
was completed. The staff distributed a set of hypothetical scoresheets and grids to
the Advisory Board judges, asking them to try them in the courtroom and provide
feedback. Several features of these earliest samples proved important to the final
product: three grids were presented corresponding to property, drug, and violent
crimes; offender ("criminal history") scores formed one axis of the two-dimensional
grids; scoring was in simple, integer units. Alternatives for the second dimension
were (a) groups of offenses by seriousness, and (b) offense scores relating to
seriousness and other characteristics of the crime. Each cell was labelled IN or OUT,
with a range of months indicating the length of probation or incarceration.

Discussion of factors continued in both the October and January Maryland
Board meetings, with particular concern about information availability (e.g. for
scoring juvenile record). The issue of how to handle sentencing for several convicted
counts at once was raised, and the Board members noted the potential for greater
prosecutor leverage if extra counts carried added points.

During the early February meeting at which the disappointing analytic results
were presented, a number of important decisions were made. A common set of
offender factors was chosen for all types of crimes. An offense score was also
discussed, but there was agreement only on scoring the seriousness category of the
instant offense, plus victim injury in violent crimes. Grid alternatives included a set
combining all offense types (grouped by seriousness category) and a set with separate
grids for the primary and secondary counts. A final Board decision on scoresheet and
grid formats, as well as score elements and weights, was made one week later.

The Advisory Board's choice of factors was little, if at all, influenced by the
analytic results, which had been presented in such a way as to downplay their value.
Score weights were also set independent of any analysis or modelling. Judges also
chose factors for which information was not available, either because the variable was
not included in the 1979 data set or because data were missing for numerous cases.
When attention turned to using the construction sample data for filling in the
guidelines cells with sentences, it was found that:

e no data had been collected on one aspect of scoring the special
victim vulnerability factor (presence of a handicap);

e data on juvenile record were missing for virtually all
Montgomery County cases; and
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Figure 4-1

EXAMPLE OF ORIGINAL FLORIDA SCORESHEET
AND GUIDELINES GRID
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Docket No. Circuit: Jud
. : ge
»[‘_‘j ath O 246n Date of Sentence
[0 10th 0 15th
Hame Date of Birth Sex: Race:
L / 0O Male 0 White O Other
_ O Female 0 Black
Primary Offense Statute ID Code Degree’ Counts Date of Conv/Plea
Second Offense Statute 1D Cede Degree Offense Modifier:
Oattempt Oconsecutivel
. {J Conspiracy O conc
Third Offense Statute ID Code Degree Offense Modiéier: —
8 Attempt O consecutivel
: Conspirac Oc x
Assistant State Attorney Defense Counsel: PST Investigitor SnesEEens
SCORE
1. Primary offense at conviction
2nd degree felony 45 points
3rd degree felony 15 points
—_——
2. Second offense at conviction
2nd degree felony 45 points
3rd degree felony 15 points
1st degree misdemeanor 3 points
2nd degree misdemeanor 1l point
3. Third offense at conviction
2nd degree felony 45 points
3rd dsgree felony 1S points
1st degree misdemeanor 3 points
‘2nd degree misdemeanor 1 point
4. Number of counts of primary offense
236 0 points
O Or more 21 points
5. Prior Adult Convictions
Each prior capital felony 100 points
EBach prior life felony 100 points
Each prior lst degree felony 60 paints
Each prior 2nd degree felony 30 points
Each prior 3rd degree felony 10 points
Each prior 1st degree misdemeanor 2 points
Every five 2nd degree misdemeanors 2 points
6. Prior juvenile felony convictions
Each prior life felony 50 points
Each prior lst degree felony 30 points
Each prior 2nd degree felony 15 points
Each prior 3rd degree felony 5 points
7. Type of weapon used
None 0 points
Weapon other than firearm 6 points
Firearm 12 points
8. Victim precipitation
Precipitation verified 0 points
None 16 points
9. lLegal status at time of offense
Free, no restrictions 0 points
Under some form of restriction 34 points
10. Role of the offender
Accessory -24 points
Alone or equal involvement 0 points
Leader 24 points
Work Habits: Stable Unstable TOTAL:
—_—
Recommended guideline sentence
Sentence imposed
&)
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Figure 4-1
(continued)

Category 2

(Aggravated Battery, Aggravated Assault)

Statutes Included in the Guidelines
Statute

784.021~-1a

784.021-1b

784.045-1a

784.045-1b

784.07-2b

II. Variables

®

1.

Third

2nd degree
3rd degree

2nd degree
3rd degree
1st degree
2nd degree

2nd degree
3rd degree
1st degree
2nd degree

One

TwQ Or more

Bach prior
Each prior
Each prior
Each prior
Each prior
Each prior
Every five

Degree Description
3 Aggravated Assault, Deadly Weapon
3 Aggravated Assault with Intent to
Commit Felony
2 Aggravated Battery Causing Bodily Harm
2 Aggravated Battery, Deadly Weapon
3 Battery of Law Enforcement Officer

or Firefighter

Primary offense at conviction

felony
felony

Second offense at conviction

felony
felony
misdemeanor
misdemeanor

offense at conviction

felony
felony
misdemeanor
misdemeanor

Number of counts of primary offense

Prior adult convictions

capital felony

life felony

1lst degree felony

2nd degree felony

3rd degree felony

l1st degree misdemeanor
2nd degree misdemeanors

94

45
15

45
15

45
15

100
100
60
30
10

points
points

points
points
points
point

points
points
points
point

points
points

points
points
peints
points
points
points
points
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Figure 4-1
(continued)

6. Prior juvenile felony convictions

Each prior life felony

Each prior lst degree felony
Each prior 2nd degree felony
Bach prior 3rd degree felony

7. Type of weapon

None
Weapon other than firearm
Firearm

8. Victim Precipitation
Precipitation verified
None

9. Legal status at time of offense
Free, no restrictions

Under some form of restriction

10. Role of the offender
Accessory
Alone or equal involvement
Leader
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50
30
15

-24
0
24

points
points
points
points

points
points
points

points
points

points
points

points
points
points
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Figure 4-1
(continued)

Sentencing Grid

Category 2
COMPOSITE SCORE SENTENCE
0-85 Qut
86-95 1 year
(1 day~-18 mos.)
96-T10 2 years
(1% =2 years)
111-125 3
(2%~3k%)
126-140 4
(3h=4k)
141-155 3
(4)-5%)
156-175 § ]
(Sk~7)
176-200 8
(7-93
201-225 10
(9-11)
226-250 12
(11-13)
251-300 15
(13-17)
301-350 20
(17-22)
351-400 25
(22-27)
401-450 30
(27-10)
451+ Life 1
i
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Figure 4-2

ORIGINAL MARYLAND SCORESHEETS AND
GUIDELINES GRIDS

MARYLAND SERTENCING GUIDELINES PROJECT

Sentencing Worksheet:

ffense Against A Person

Offender Name (Last, First, Middle)

Date of OQffense

Docket Wumber

/ /

Bl;thd&;e ‘ f' | Male [:j Female

Date of Sentencing

Sentencing Judge

/ /

X , _ ; ;
I White | Idlspanlc { | Asian

Instant Count (Title, Md. Code Article and Section)

r_—( Black ,‘—_—‘j Amer. Ind. '—_‘

——— —— m——

Disposition Type Cour: Jur~
[__J4Ba Plea [ won-aBa Plea L ] Trini || rpiat

Highest Education
: ] Less Than High School /

Date of Plea/Vercdict| Jurisdiction

" High School/GED
v j More Than High School
—

Ealto. —
/ | Cicy | Harford ! i Mont.! { P.G.
Number of Convicted Counts PSI —_—
Y N
At This Sentencing Event | [::] es L__l he

GUIDELINE SENTENCE

Circle appropriate number in each item below; add circled numbers for offense and offender

scores.
OFFENSE SCORE

eriousness of Instant Count
= IV - VI

= 111

Iz

I

tim Injury

No Injury

Injury, Non-Permanent
Permanent Lnjury or Death
C. Weapon Usage

No Weapon Used

Weapon Other Than Firearm Used
Firearm Used

D. Special Vulnerability of Victim
0 = Ne

»

[

to

i

Hnn
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[ OFFENSE SCORE

A,

B.

D.

E.

F.

OFFENDER SCORE

Relationship to CJS When Instant Count Occurred

0 = None or Pending Cases

1 = Court or Other Criminal Justice Supervision

Juvenile Delinquency

0 = Not More Than One Finding of Delinquency
1l = Two or More Findings Without Commitment or

One Commitment
2 = Two or More Commitments

Prior Adult Criminal Record
0 = None

1 = Minor

2 = Moderate

3 = Major

Prior Conviction Offense Against A Person

0 = Ne
1l = Yes

Prior Adult Parole/Probation Violations

0 = No
1l = Yes
Emplovment Record

=1 = Favorable
0 = Unknown or Not Applicable

1 = Unfavorable

! OFFENDER SCORE
-

ACTUAL SENTENCE

JUDGZ (white); AOC (blue); PROBATION (green); FILE (yellow): PROSECUTION (pink); DEFENSE (gold)

REASONS (IF ACTUAL SENTENCE DIFFERS FROM GUIDELINE SENTENCE)




Figure 4-2
(continued)
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Sentencing Worksheet: Property o-° Drug Offenses

MARYLAND SENTENCING GUIDEL1MES PROJECT
First, Middle)

pate of Offense Docket Number

/ /

Of fender Name (Last,

Date of Sentencing Sentencing Judge

[:] Male[:] Female / / i

Tnstant Count (Title, Md. Code Article and Section)

Birthdate

/]
D White lj_ Hiswanic D Asian
[:] Black [:] Amet.Ind.E:] [:jABA Plea [:]NonuABA Plea

Highest Education Date of Plea/Verdict

E] Less Than High School / / Ay
Number of Convicted Counts PSI
[::] Yes i ! No

[ #igh School/GED
At This Sentencing Event ‘ s

D More Than High School ;

Disposition Type

[:]Courc Trial [:]Jury’rriaJ

Jurisdiction

Balto. [::] Harford [::] Mont. {::] P.G.

circle appropriate number in each item below; total circled numbers.

OFFENDER SCORE

Relationship to CJS When Instant D. Prior Conviction for Same Type Offense

GUIDELINES SENTENCE

ACTUAL SENTENCE

REASONS (IF ACTUAL SENTENCE DIFFERS FROM GUIDELINE SENTENCE)

S e L

JUDGE (white); AOC (blue); PROSATIOW (green); FILE (yellow); PROSECUTINN (pink); DEFENSE (gold)

A.
Count Occurred
0 = No
0 = None or Pending Cases 1 = Yes
1 = Court or Criminal Justice Supervision [
E. Prior Adult Parole/Probation Violations 4
. J il 14 :
B uvenile Delinquency 0 = No é
0 = Not More Than One Finding of Delin- 1 = Yes :
quency .
1 = Two or More Findings Without Commit~ F. Employment Record
. gent ornéne ggmm%imeng _1 = Favorable }
= Two or More Commitments 0 = Unknown or Not Applicable ‘
C. Adult Criminal Record 1 = Unfavorable
Q = None i
1 = Minor TOTAL OFFENDER POINTS i
2 = Moderate
3 = Major
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Figure 4~2
{continued)

SENTENCING MATRIX.
OFFENSES AGAINST PERSONS

Offender Score

éOffense
Seore -1 0 1 2 3
4 5 6 7 8 9
1 P P
P 3IM-2Y 3M-2Y 3M-2Y 3M-2Y 6M-3Y 1y-5Yy 1Y-5Y 1Y-5Y
2 P-1Y | p- -2y
1Y 3M-2Y 3M-2Y 3M-2Y 3IM=-2Y 1y-4Y 3Y-8Y 4Y-8Y 4Y-8Y 4Y-8Y
3 -1Y -2y
] P-1Y P-2Y 1y-5y | 3y-sy | 3v-8y | 3Y-8Y | 3y-8Y | 5y-10y| 5Y-10Y| 5Y-10Y| 5Y-10Y
4 P-2Y -
by P-3Y 3y-8Y | 3y-8Y | 4Y-10Y| 4Y-10Y| 4Y-10Y| 5¥y-10Y{ 5Y-10Y| 5Y-10Y| Sy-1loy
s P-4Y -
P-4Y 3Y-9Y | 4Y-9Y | 4Y-10Y| 4Y-10y| 6Y-12Y] Gy-12Y{ 6Y-14Y| 6Y-14Y| 6Y-14Y
6 1Y-4Y =
3Y-6Y | 3Y-10Y| 4Y-10Y{ 5Y-10Y| S5Y-10Y| 8Y-15Y| 8Y-15Y{1QY-20Y |10Y-20Y {10Y-20Y :
7 2y-6Y | 3Y-7Y | 4Y-10Y!| 5Y-10Y| SY ‘ :
- -10Y|{ 5Y-10Qy| 9Y-15Y| 9Y- 7-20Y |12Y-20Y |
9y lSY‘IZE-20& 12Y-20Y {12¥-20¥ |
g | 3w-7y | 4y-8Y | sy-lov| 6Y- | :
5 ‘ 12Y| 6Y-12Y| 6Y-12Y|10Y-15Y{10Y~15Y]12Y-25Y }12Y-257 |12Y-25Y ,
e t
9 | 3Y-9Y | 4¥-10Y| 6Y- - |
E 6Y-12Y | 8Y-15Y] 8Y-15Y| 8Y-16Y[15Y-30Y|15Y-30Y}! 25Y-L | 25¥-L | 25Y¥-L |
i
10§ 8Y-15Y| BY-15Y | 8Y-15Y | 8v-16Y| 8
i Y-16Y] 10Y-25Y] 15Y-30Y| 25Y-L | 25Y-L | 25Y-L | 25v-L
1y | 9¥-16¥ 9Y-16Y | 9Y-16Y | 9Y-16Y|15Y-30Y|17Y-30Y|17Y-30Y| 25Y-L | 25Y-L |} 25Y-L | 25v-L
12 [lov-17y 12y-20Y [12Y-20Y |15Y-30Y - 25¢Y
| | 18Y-35v | 18Y-35Y] 25Y-L | 25Y¥-L | 25Y-L | 25Y-L | 25v-L
| j
P13 fhoay-20v hav- Y-22Y |18
| : Oy P4¥-22Y D4y-22y |18Y-35Y |20v-40y | 20Y-40Y| 25Y-L | 25Y-L | 30v-L | 30v-1 | 30v-L
P = Probation
M = Months
» Y = Years
L Life

R A Y
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Figure 4-2
(continued)

*
SENTENGCING MATRIX
PROPERTY OFFENSES

Offender Score

—— s oy

-1 0 1 2 3 4 5 6 7 8 9
i - P N
Arson, Barrack (27-8)
Breaking & Entering (27-31A)
' P-1M P-3M P-3M [ IM-1Y IM-1Y | 6M~3Y 6M-3Y | 6M-3Y | 2Y-5Y | 2Y-5Y | 2Y-5Y
Theft Less Than $300. (27-342) '
Other Misdemeanors
Attempted Arson,
Dwelling or Bldg. (27-10)
Bribery (27-23)
Daytime Housebreaking (27-306)
Forgery & Uttering (27-44)
P-3M P-3M P-6M IM-3Y 2Y-9Y | 2v--6Y w-7Y Iv-7Y Y-7Y 15Y-10Y |5Y-12Y
Storehousebreaking $5 or .
More (27-33)
Storehousebreaking Day/Night
(27-32)
Theft Greater Than $300.
(27-342)
Arson, Building (27-7)
P-6M IM-2Y oM-3Y 1Y - /Y 2Y-5Y AY-10Y [ AY-Y0Y | 5Y-10Y | 6Y-14Y [6Y-15Y [10Y-20Y

Burglary (27-29 & 30a)

P = Probation

- - A




Figure 4-2
{continued)

SENTENCING MATRIX
DRUG OFFENSES

Offender Score

Offense -1 0 1 2 3 4 5 6 7 8 9

101

Possession
of P P P P 0-3M 3M-6M IM-6M 6M—9IM OM-12M | 9M-12M | 9M-12M

Marijuana
(27-287)

CDS
Possession,
Except
Marijuana

(27-287)

|3 0-6M 0-12M | 6M-18M | 1y-ov |2v-2%Y | 2Y-2%y| 2%v-3%Y| 2157-3%Y | 34y-4Y |3%Y-4Y

CDS Distribution
Schedule I~V Not
PCP or Schedule

I-I1 Narcotic

(27-286)

P-12M | P-12M | 6M-18M | 6M-18Y | 1y-2 Y | 1Y-2%Y [ 2Y-3Y | 2%Y-4Y | ¥-4Y 4Y-5Y | 4Y-5Y

Distribution
PCP 6M-2Y | 6M-2Y 1Y-3Y | 2Y-4Y | 3Y-5Y | 4Y-6Y | sY-7v | 6y-8Y | /Y-9Y | 8y-10Y| 8Y-10Y
(27-286)

CDS Distribution

Schedule I and 6M-3Y | 6M-3Y 1Y-4Y | 2Y-5Y | 3y-7y | 5Y-10Y | 6Y-12Y |8Y-14Y |10Y-16Y{12Y-20Y [15Y~20Y
. IT Narcotic
(27-286)
P = Prob;figg' ) T B S .
M = Months
Y = Years



Table 4-2

Comparison of Key Features of the Florida and Maryland Guidelines Grids

Grid Features

Florida

Maryland

Number of grids

Form of Grids

One-dimensional

Two-dimensional

Grid Axes

Single combined offense

and offender score

Property and drug
offense grids:
offender score by
seriousness of con-
victed offense.
Crimes against per-
sons grid: separate
offense and offender
scores

Scoring Units

Fine

Coarse

Ease of Score
Calculation

Difficult (number of
factors, amount of
arithmetic, calibra-
tion of weights)

Moderate (easy except
prior record scoring)

Cell Contents

Median and sentence

Sentence range or

range or OUT Probation
Width of Ranges Narrow-moderate Very wide
Overlap of Ranges None Extensive
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Factors and scoring. Many common elements are found between the Florida
and Maryland factor lists, among them prior adult and juvenile record, legal status at
the time of the offense, victim injury and weapon usage. Both systems based their
offense scoring on the count or counts at conviction, rather than on counts as
charged. In principle, sentencing is thus linked to the seriousness of the offense as
proven to the court. In practice, the convicted charge is often a matter of plea
negotiation, and may not reflect all charges for which there is adequate proof. As a
result, differences in local policies and practices concerning plea bargains can have a
strong impact on the scoring of cases that might be considered identical in their
facts. Since jurisdictions vary in their charge bargaining practices, it is crucial to
design guidelines systems to accommodate local procedures and norms.

The projects defined the factors and gave directions on how to measure them
in the guidelines manuals. The manuals gave instructions on the procedures involved
in guidelines operation, including the scoring of each factor. In practice, some factors
proved persistently ambiguous and open to argument and interpretation; prime
examples were victim precipitation and role of the offender in Florida, victim injury
in Maryland. 3 To the degree that this kind of factor carries a significant share of the
total possible weight, it is likely that bargaining between prosecution and defense over
the scoring will override "objective" fact. That s, factors requiring judgment may
lend themselves to manipulation. As other evaluators have noted, clear, distinct and
well-defined antecedent conditions (facts about the offense and the offender) are
necessary if guidelines are to have any chance of increasing sentence uniformi’cy.24

There are great contrasts in scoring between the Maryland and Florida
systems, primarily in how finely the scores are calculated (calibration). The Florida
weights are based on multivariate coefficients, and the total score for prior record
requires multiplying out the number of offenses in each statutory class by the
appropriate weight. For Category 2 (Figure 4-1), the scores could run from less than

20 to more than 450 points. The Maryland guidelines weight each factor by simple .

integers, with no multiplication required (Figure 4-2). Such differences in calibration
can have important practical consequences. While the Maryland judges were willing to
score cases themselves when no PSI was requested (and thus the scoresheet was not
prepared by Parole and Probation officers), it would have been both more difficult and
more time-consuming for the Florida judges to do so. Under the time pressures
associated with negotiated plea cases in urban jurisdictions, differences in ease of
scoring can strongly influence the successful incorporation of guidelines in court
routine.

Sentence ranges. A number of aspects of the sentence ranges were handled
differently between the Florida and the Maryland guidelines. Nonincarcerative
sentences were designated "OUT" (at least initially) in the former, "Probation" in the
latter. While the original Florida grids separated OUT from jail or prison sentences,
the Maryland grids included some cells spanning these options. Both sets of grids
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showed upper and lower sentence boundaries, but Florida's showed a median sentence
as well. While Florida's ranges tended to be consecutive (i.e. 5-7 years, 7-9 years),
Maryland's overlapped considerably. In addition, many of the Maryland ranges were
very wide,

The import of the width and overlap of ranges is clear from the debate of the
Maryland Advisory Board on these issues. One judge argued strongly that only narrow
ranges provided real sentencing guidance. However, others argued that wide ranges
would aid in acceptance of the guidelines, especially since the disappointing analytic
results had robbed the Board of a major selling point--that by virtue of their empirical
basis, the guidelines were no more than past sentencing practice made explicit.

Even so, the width and overlap of the Maryland ranges are substantial enough
to raise questions of equity and cast doubt on whether the guidelines could effect any
reduction in sentence disparity. For example, for a violent crime, a 10-year sentence
would fall within the guidelines for an offender with an offense score of between 4 and
10 and an offender score of 3 or #; the same sentence would also apply to an offense
score between 3 and 8, combined with an offender score of 5 or 6. I[n fact, a 10-year
sentence would be within the guidelines for close to a third of all the possible score
combinations. As another guidelines evaluation notes, "There seems little point in
creating guidelines of this form, if the cells of the matrix do not mark off clear
distinctions between offense and offender ‘cypes."z5 Since the score differences may
represent wide variation in the facts of the crime and the background of the offender,
reduction in disparity is not likely to result from adherence to these ranges.

Guidelines sentence ranges can also have important implications for local
acceptance of the reform. Under the empirical approach, the ranges are based on an
amalgam of the sentencing practices of the participating jurisdictions; they may
resemble typical sentences in any one site to a greater or lesser degree. When ranges
are empirically derived and also narrow, as were Florida's, they may prove unpalatable
to courts where sentencing outcomes differ greatly from the ranges; this was the
reaction of one Florida circuit. Maryland's ranges may well have eased acceptance in
the four test sites, since their width and overlap would accomodate a range of local
patterns; however, such acceptance would be gained by reducing potential impact on
sentence disparity.

Relationship to the sentencing event. A final important contrast in the two
sets of guidelines grids concerns the ways they accommodated sentencing of multiple
counts or offenses at one hearing. A single Florida scoresheet was to be completed
for any sentencing event; up to three convicted offenses received separate poin‘ts,26
but none of the convicted counts being sentenced were included in prior record.
Maryland's scoresheet was to be prepared by count; if more than one count was being
sentenced, a separate scoresheet had to be completed for each. The initial policy
presumed concurrent sentences for multiple counts, with consecutive ones considered
outside the guidelines and requiring a written reason. The arrangement was awkward,
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and the consecutive/concurrent issue occasioned continuing debate and later policy
changes.

Scoresheet design. Little has been said thus far about the scoresheets on
which the scores were to be entered and the sentences recorded. In Florida, a
separate scoresheet was developed for each of the six crime categorie527, while
Maryland had one for violent crimes and a second for property and drug offenses.
Each had a top section recording basic case information (for administrative and
monitoring use) and a bottom section for calculating actual guidelines scores. There
were spaces for entering the recommended sentence, the actual one, and the judge's
reason for an extra-guidelines sentence. It was already pointed out that complex
scoring can prove an impediment to guidelines acceptance in pressured courts. The
scoresheet itself can play an important role in identifying problems with guidelines
acceptance, if it is designed to provide the necessary information. Florida's
scoresheet omitted one item of identifying information that proved very important
and useful in Maryland. This was the type of disposition--plea or trial and kind of
plea. Data on disposition could have greatly aided the Florida staff in monitoring
guidelines usage, as Chapter 5 will discuss in more detail.

4.2.3 Design Issues

A number of issues about guidelines design are raised by the above account of
the design processes and products in Florida and Maryland. The first concerns the
realm of policy-making under the empirical approach to guidelines. The CJRC
paradigm, as embodied in the multijurisdictional test design, involved using statistical
analysis to identify the factors for scoring, weight these factors, and determine the
sentence ranges corresponding to particular scores. While the Advisory Boards were
to make the final selection among alternative grids ("models"), the choices were
defined by the analyses and reflected the technical expertise of the staffs. Florida
adhered more closely to this paradigm than Maryland, and it is not clear whether, in
fact, the Florida Board did make the full set of final choices. Because the Maryland
empirical analysis was pronounced inconclusive, that Board had a far greater role in
shaping the final guidelines. However, because Maryland judges had been sold on the
concept of empirical guidelines as an embodiment of current sentencing practice, the
judges from the participating jurisdictions in Maryland felt they lacked the mandate to
accept the fuller policy-making role. The wide and overlapping sentence ranges were
an explicit result of their concerns about such a role.

The empirical approach is ambiguous not only with respect to the division
between analysis and policy, it is also ambiguous in its relationship to jurisdictional
differences. If guidelines are built from an analysis of sentences rendered in courts
with widely differing philosophies and norms, the multivariate analytic techniques will
produce a group of models that correspond to no philosophy or norm in particular. The
early analyses performed by the Florida staff did show significant differences both in
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the factors influencing sentencing in the test sites and in the resulting sentences. 28
However, when the Board selected a common set of factors for the guidelines, the
judges apparently did not consider that the resulting score weights and recommended
penalties might differ considerably from the practice of the sites. Therefore, no
efforts were made in advance to test reactions to the guidelines nor to address the
issue in the context of local norms. It would seem more difficuit, in such a context, to
justify a set of guidelines derived by statistics than a set of normative guidelines that
resulted from explicit consideration of alternative philosophies and that were designed
through a recognized policy-making process.

A final key design issue involves the implications of the recommended
guidelines ranges. We have already noted that the width and overlap of ranges will
certainly have a limiting effect on the degree to which compliace with the guidelines
can actually reduce sentence disparity. There are two additional concerns. First,
given public attention to the issue of sentence severity, it becomes tempting for
guidelines designers to raise the tops of the ranges, making the penalities appear more
severe, Of course, this does not necessarily produce more severe sentences, but
simply increases the potential for within-guidelines disparity. Second, the empirical
approach purports to avoid any effect on jail or prison populations. Since the
guidelines sentences would, in effect, reflect the average commitment rates of the
past and stabilize those rates for future sentences, incarcerative populations should be
maintained at a constant level, barring major changes in the number or seriousness of
crimes. As a result, designers of such guidelines have rarely tested out whether their
final ranges will alter the number or duration of incarcerative sentences. Normative
guidelines systems are often designed with particular concern about correctional
resources limits. [t would seem advisable that designers of empirical guidelines
systems for statewide use address this question directly (through forecasting and
through use of monitoring data) rather than assuming that the guidelines will have no
effect on population levels.

4.3 Revising the Guidelines

A crucial feature (and selling point) of sentencing guidelines in general is
their inherent flexibility; they can easily be adjusted to changes in sanctioning norms
or to new concerns among the public or the judicary. Unlike legislatively devised
sentence structures, guidelines systems can be modified by administrative procedure,
making the system less vulnerable to partisan concerns or the lengthy deliberations
typical of the legislative branch. When guidelines are mandated by a legislative body,
there may be a requirement of acceptance of changes. However, when guidelines are
established by the judiciary, only administrative mechanisms are needed to revise the
factors, scoring, and recommended ranges.29
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All guidelines systems require that judges write their reasons for imposing
extra-guidelines sentences (sentences outside the recommended ranges). Under the
empirical paradigm developed by CJRC and embodied in the NIJ test design, these
reasons were to be the primary ongoing source of feedback concerning guidelines
design (the choice of factors, relative weights, grid configuration, sentence ranges,
etc.). Judicial reasons were to be analyzed by the central projects for this purpose.
Indeed, the test design called for both states to undertake revisions approximately
one-third of the way through the test year.

4.3.1 Revisions During the Guidelines Test

During the one year test, neither Florida nor Maryland was able to accom-
plish a systematic analysis of reasons for extra-guidelines sentences (though Maryland
conducted this analysis after the test was over). In large part, this was due to
compliance problems: gaps and delays in scoresheet completion and submission, as
well as missing or vague reasons.30 Nevertheless, substantive revisions were made.
We focus here on the nature of these revisions and the sources of input actmly used
for the revision process.

In Florida, two sets of revisions were made to the guidelines during the test
year. The first occurred during the second month of guidelines operation, and was
based largely on verbal comments and questions about the guidelines and the written
commentary solicited soon after implementation by the project director. The second
set of revisions was made seven and one-half months after implementation. Again,
the primary source of information was not the completed scoresheets, but comments,
criticisms and suggestions gathered by the project staff in a series of visits to each of
the test sites.

As noted earlier, each of the original Florida guidelines grids contained a
sentence recommendation of "OUT" for the lowest point ranges. During the initial
stages of guidelines implementation, the precise meaning of this