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INTRODUCT | ON

In 1978, a survey of state and local gerrnments conducted by the General
Accounting_Officegjshowed a incréased emphasis by cities on productivity
improvement programs. O0fficials in fo}ty-fivé percént of the cities claimed
that they had established "performance meaéurement systems'' and were gathering
data to measure both efficiency and eFFectiQeness. However, ﬂhe-GAO analysts
criticized the significance of this high percent arguing that fhere was not assur-
ance that these performance measurement gystems were being used in important deci-
sionmaking processes, including bﬁdgeting.

Prior to the survey, in 1971, the Urban Institute, in conjunction with the
fnternational City Management Association (lCMA),examined‘the budget documents of
354 cities and counties to determine the level of analytical capabilities that
these local jurisdictions employedé/ They found that, on the average, more
than half of the cities in the survey indicated that ‘workload, efficiency
and effectiveness measures were used, to at least some extent, in reviewing
operating budgetsé/ However, because the results were based on responses to a
sample that could have selection bias éndwereidependent on the respondent's
intefpretation of amﬁiguous terms, the findings of this study were also weakened
and couched in'uncertainty.

To overcome these deficiencies and to clarify some of the questions generated

by these prior studies’. Usher and Corniaéj surveyed the chief executives of

all cities with poputations err 100,000 (and some smaller cities to assure state
and geographical representation). Bﬁdget materials from more than two thirds of
the 163 designated cities werefre;ieﬁéd and infcrmationvapout the budgetary process
encoded. An attempt was made td identffy the extent to which four commonly used

indicators were included in the budget process. These included measures of effort,
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efficiency, effectiveness and equity.

Effort was defined as the volume of work done by an agency.éf Efficiency
measured the unit costs of production or the degree to which personnel and other
resources were utilized to their potentiaT.Z/ Effectiveness measured the degree
of achievement of the goals and objectives of the program or the service deliveredpé/
ar if such statements did not exist, program results or impact.gf Equity was
based on either the notion of equal opportunitylg/ or the assertion that services
should be provided to all persons or groups on an equal basis, regardiess of
their ability to pay for them or to express a demand for them. In this latter
case, equity conforms more closely to the concept of distributive justice.ll/

The results of the Usher/Cornia study indicated that the majority of cities
in the study ''required the establishment of goals or objectives as part of the
budgeting process; however, in no more than about half of those cases are the

2/

goals useful standards of performance.”L~ Most of the cities required measures
of effort as indicators of output; nearly half required measures of effectivensss;
about one third attempted to measure the efficiency of their operations; and

fewer than ten percent used some measures of program equity.

Few persons argue with the need for measuring the performance of public
service delivery systems; but as the studies mentioned ébove indicate, the aciual
implementation of performance measufement systems fé spotty, incomplete and often
not systematically integrated into the bﬁdgetary and planning decisionmaking 11{
ﬁrocesses. As Usher and Cornia céﬁcihdé, oné mﬁst question whether these fajlures

or inadequacies are due to the economic status of the city, agency resistanﬁe,

“ue, -
e
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the lack of actual improvement in performance when systems are implemented, or

the fact that ''the availability of performance data does not guarantee that those
13/

data will be used.''—™

It is our thesis that the reason why these conditions exist is not due to the

unwillingness of agency headé in the public sector to collect and use this informa-

“tion but rather, it is due to some fundamental barriers which impede this task.

These include: (1) little sensitivity on the part of agency personnel to the con-

cept of productivity as a performance measurement indicator; (2) cumbersome tech-
niques for estimating manhours and output based on inadequate statistical reporting
systems; (3) lack of knowledge about the factors that affect the dynamics of an
agency's operations and, as a result, little systematic collection or measurement
of them; (4) few examples of how to uée performance data for operational, adminis-
trative, or planning purposes.

A a result, although there is almost universal consensus that the produc-
tivity of an agency is a pfimary area for inclusion in performance measurement

systems, the practical reality is that the tools, techniques and knowledge about

what, and how, to measure are lacking. This is especially so in most prosecutors'

and public defenders' offices. Lawyers, %raditiona]]y, are not exposed to the

world of labor economics, productivity studies or even management and planning.
The everyday work of criminal case adjudication focuses on the processing and
preparation of individual cases and does not lend itself easily to the notion of
agency productivity. Additionally, even when offices have employed non-attorney
staff to provide adminiétratiQe and sﬁpport serVices to the management, budgefing
and planning functions, performance méasﬁrement is rarely established as a prio~
rity or even on-going actithy; and, Féf a Simple reason. n the past there has

been little need for it., Only the recent shortages caused by recessions, double

I
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digit inflation and federal funding reductions haVe given rise to an emphasis
on '"'cutback management'' and to improQing productivity as a means of reducing
costs. i

As increasing productIQity aégumes greater importance to an agency, the
probiems associated with measﬁriég what appears to be a simple ratio of output
to input come into focus. This papef addresses some of the issues involved in

defining and measuring the input side of the productivity model and in evaluating

the efficiency of prosecution and public defender agencies.

LABOR AS AN INPUT IN PRODUCTIV!T?’MODELS ‘é

One of the first considerations that should be given to the input component
of a productivity model is to define it in terms of those factors that explain
changes in output. Although these factors include both tangible and intangible .

inputs, not all of them may be particularly relevant when one applies the model to
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the public sector and more specifically to prosecution and public defense. Tan-

gible input includes the categories of labor, physical capital including land,

e

and intermediate inputs. Intangible inputs generally include such factors as

technology and economies of scale.

For this research, only the tangible input of labor {s coﬁsidered. The other
factors have been excluded either becéuse they are not significant to the measure-
ment of productivity in prosecution and defender agencies, or because they are
too complex to be undertaken within the scope of this research. For example, the
effect of physical capital on outpﬁt is treated as a constant here. Aside from
being difficult to cost, capital inQestments in land, plants and equipment, as

provided by state and local government funds, do not change rapidly over time.

Although agency productivity may be constrained by inadequate physical capital,

O S

the fact that these conditions tend to remain étable for long periods of time has
resulted in our excluding their effects in this stﬁdy.lﬂ/

In 1ike manner, intermediate fnputg which are defined as purchases of goods
and services by one firni from another, either represent such a small proportion
of the set of resources aQaiIable to prééecutors and public defenders or, gene-
rally, remain in a constant proportion. Therefore, for this study, they, too,
are assumed to have minor effect oh changes in productivity., |f changes in either
of these areas do take place, such as building new courthouses or shifting to
confracting for defense serivces, they are of such magnitude that their effects
are readily observable and measurable.

The inFangib!e inputs of technology and economies of scale have also been
excluded form this study because we assume that ‘their contribution is relatively
small in this area. It is the nature of both of these agencies that they are
generally restricted in sjze by jurisdictional boundaries, workload and court
capacity. conomies of scéle that are predicated on the aggregation of services
and resources into larger and more efficient groups are not frequently available
options for these agencies. Unlike police agencies, for ékamp]e, which are pro-
portionately larger in size and budget and which provide a wide array of services
that can be directly affected by improved technology or even redistricting, the
Prosecutor and public defender agencies offer a much simpler environment. Their
budgets are small in comparision to police and corrections; their output is
primarily based on a single function, case processing for disposition; and even
if policy changes occur, the effects are of 3 manageable and predictable scale.

Thus, our focus is on labor as the input variable. With this, we do not

differ from the practi;es of many firms and e%tabliéhmentg that also limit their




measurement of perfofmance to labor producti?fty even though.it is advantageous

to save any input. There is further bénefif in using a single factor productivity
measure when the basis product is labor'?ntensiQe and comparability is sought.

It facilitates comparisons between other Jurisdictions and ultimately simplifies
forecasting labor requirements.

In this study, labor is defined aé attorney manhours. Attorney hours are
used becadse they consume the largest proportion of the agency's budget and
resources, are the most variable in usage and can be measured with a fair degree
of ease and accuracy. Clerical and sﬁpporting staff effort can either be propor-
tionately distributed to each of the acti?ities in the office or distributed pro-
portionately to the attorney staff.lé/

Developing productivity measures in the criﬁinal justicg,sector presents
many of the same data needs and measurement problems which are associated both
with industry productivity studies and single establishments or firms. In govern-
ment sutdies, employment is commonly the best measured component and data are
generated from either the Current Employment Statistics (CES) obtained
from establishments or from the Current Popu]ation Survey (CPS) household data.

i
The hours counted ré}er to one week of the month and the output measure, whigh
forms the numerator of the ratio, generally refers to an entire month.

At tge firm or agency level, hourly data reflects either hours paid for,
hours at work, actual hours worked or, to be more refined, hours worked by type
of work. Since there is aﬂggggfa] trend to reduce the number of actual hours
workeé by increasing holiday and leé#e beneﬁlts, ideale, nonproductive inpuyt

J

hours should not be included in prcductIVIiy measures. The best measurement
Vi

occurs when hours are counted for only those that involve work and not just pre-

sence in the work place. Depending on the definition selected, an agency

B S —————

generally may find much of the data needed to measure productivity in its own
cost accounting or payroll system and 6ther internal records.

However, if actual hours spent working is to be the basjc unit, special
studies or special collections for short periods of time may be necessary. This
is the condition imposed on proéecutioﬁ and public defender productivity studies
that use attorney effort as the meaéure of labor. By necessity, it requires
reporting time in a manner similar to that used by attorneys in the private
sector where their time is billed to a client.

Measuring attorney hours worked by type of work also introduces the concept
of a weighted labor input. Industry productivity measures distinguish between
production and nonproduction hours, and type of worker. An analogy can be made
between attormey hours that are "billable' to criminal cases and thouse that are
expended on activities not directly assignable to the disposition of a specific
criminal case. In like manner, workers may he distinguished by attorneys and
support sfaff. The former performs more variable activity; the latter's work is
more stable. Further, since skilled attorney labor represents a higher input
unit cost per hour of work, this suggests that for budgeting purposes, these
educat.ional and professional differences should be réflected. Although there is
much variation in the selection and use of particular weights, generally, they
are based on wages or earnings by type of worker because they reflect differences
in marginal prOdUCtIVlty and the different contrxbut'ons to the productivity of
the offnce. For our purposes, measuring the product:ve hours of attorney work
and dnstrlbutlng the other hours of both attorney and support activity will

n

satisfy this condition.
However, there are two ‘issues that need consideration. First; is‘tﬁg\]eVel

of detail set for the weighting scheme. The finer the categories, the heavier
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the burden placed on the reporting system to provide accurate and complete data.
Indeed, there may be some diminishing returns that set in. One should consider
carefully, therefore, the use 1o be made of the productivity measures before

designing too detailed a weighting system. If, for exampie, the productivitw/
study is aimed at hiring and/or wage and salaries adjustments, then differences
in salary levg]s of attorneys may be important and such detail probably should

be included in the reporting system. If, on the other hand, measuring agency

Productivity as it jis affected by attorney and staff utilization and allocation
patterns is the objective, then only this type of differentiation need be made.

The second issue 3ppears when comparisons are to be made between Jurisdic-
tions. Since regional vériations in the cost of living are reflected in salaEy
and wage differentials, the ability to compare cost weighted labor hours across
offices is precluded. However, if labor is weighted by type of effort, or hours

expended to dispose of workload, this problem is reduced as long as the work

categories are comparable. In the long run, we ighted productivity measures should

be considered as complements to, rather than replacements for, the unweighted
measures. Then, both comparability and internal analysis needs can be met.

Even though weighted productivity measures are most commonly used for cost
analysis sjnce manhours are weighted by the aQerage hourly wage or salary rate,
for our purposes they are more valuable for their ability to rationalize and djs-
tribute workload in an office. When output of the productivity ratio is defined
as case dispositions and the input as attorney hours of effort, .then the develop-
ment of case weichting systems is a naturalﬁconsequence. Labor input, defined
by the hours of attorney effort required to bring caseé to dispositfon becomes a
sign?ficant factor In explainfﬁg changeé in output, and its dynamics need clarjfi-

cation so that measurement systems can be installed, One way to observe this is
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to examine recent attempts to develop weighted caseload and the i{ssues that they

generate.

EFFECT OF LABOR IN WE!GHTED CASELOAD SYSTEMS

Moved by the need to assess ité long term resource requirements and sparked
by an initiative to unify its éyétems,lé/ the courts and judiciary have
been leaders in the development of veighted caseload systems.' Much of the impor-
tant research in this area occured at the Federal lTevel through the Federal
Judicial Center and the Administratfve Office of the U.S. District Courts and from
work done in the states of California and New Jersey. The need arose because
simple counts of filings and dispositions were inadequate to support planning and
budgeting efferts. It was clear that the amount of time and skill needed at
various parts of the adjudication prccess and required by different types of cases
significantly affected the output of the courts. Thus, the concept of case
weighting was adopted tofbrovide @ more meaningful measure of output and give

insight into resource requirements.

. . .17/
The notion of case weighting models was expressed simply by Gillespie,~&'

ras follows:
=" ‘ L N (1
wi tlfl * t2f2 J ] nn
where: W, = the-case weight =- the average number of judge hours required
i .
to process a cas; of type | from filing to disposition
t. = the average judge time required to accomplish the total of n
J
activities required for a cage of type i, and
f. = thé frequency or aVerage number of times activity j is conducted
J ;

per case filed of type i,
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This formulation has been most commonly used to estimate judicial workloads which
can be derived from weighting annual case filings or dispositions as follows:
Total court workload in estimated Jjudge hours =

W.F o+ WF, + + W,F
&

1K 2 LHF o wnFn (2)

Where Fj = the number of annual filings of cases of type i,

To convert this measure of workload into the number of equivalent Jjudgeships (EQJ)
needed to process the workload, the total court workload is divided by the number
of hours per judgeship (HPJ) which represents the number of hours on the average
available per day for case related work. The transformation is:

EQU = Total court workload in estimated judge hours
HPJ (3)

A number of management. and administrative benefits flaw from case weighting
systems. Weighted caseloads are more responsive in measuring demands for service
because they aliow for the measurement of a change in the mix of cases. Comparison
between actual judgeship hours to equivalent judgeships are possible and the ratio
of workload or output to Judgeships can be computed, With such 3 technique, dif-
ferences among courts can also be obtained by computing weighted case output as
a ratio to judges aQai]abIe to form an index of average judicial output.

This last exercise, however, points up the fact that average judicial output
is not an indicator of productivity unless the court is operating at capacity.

It raises the issues of capacity and identifies it as a measurement problem that
will have to be resolved, before the efficiency of a court or agency can be eval-
uated. The issue of capacity can be aQoided if weights are derived to measure

relative differences in output rather than measuring maximum or optimum levels.,
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In 1979, the Federal Judi;ial Center conducted a District Court Time Study —
(Flanders, 1980) to update preVioﬁé]y deQeloped case weighté and to refine the
methodology .used to generate théée weightg. As the authors made Very clear, the
study could not eQaluate capacity 6r efficiency. "'The case-weight surQey was
designed exclusively to produce a relative measure. There is no attempt in this
report to make specific statements aboht the correct total number of judges the
federal Judiciary needs. +..The sur§ey calculates a national average for case
types and applies that to every district. Therefore, the differences from djs-
trict to district resulting from this survey can only result from differences in
the mix of case types,‘not from differences in the difficulty of a particular
?ype of case in a particular distrfct.”lg/

This approach was adopted Purposefully by the Federal Judicial Center because
priority was given to the development of national, comparative statistics which
would show variations among districts but not identify the reasons for them.gg/
in using a weighting system based on averages and not reflective of local opera-

tions, the ability to examine individual court performance and productivity was

preciuded,

Interest, through sporadic, never really expanded ip thi

information systems in Public defender offices. The result of this study and

'subsequent work by NLADA was the development of the AM|CUS system.gl/ tts primary

Purpose was to provide defenders with effective internal management mechanisms
which would measure individual attorney productivity, ensure even caseflow and

caseloads among attorneys and measure the quality and quantity of work.
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The AMICUS system captures the amount of effort expended by attorneys on indi-
vidual cases. It is presently installed in some thirty to forty jurisdictions,
generally as a mnaual-type system. Becausé it captures attorney effort spent on cases

in tenth of an hour intervals, and because it also records this information by some

general categories of activity such as fact finding, negotiation, and client con-
tact, it may provide an important data base for the analysis and development of
. . 22
case weighting systems.—
Prosecutors have not shared with their defender colleagues a strong interest
in developing case weighting systems. Part of this may be due to the fact that
they generally have more resources than defenders to process the workload and

hence experience less pressure to develop these management tools. Part may also

be due to the rejection of this legitimate management aid because of a traditional i

resistance to recording time by activity. For whatever reascn, there is to our I
knowledge only one prosecution data base that has recorded attorney activity in
tenth of an hour intervals. This file, emanating from the County Attorney's

office in Des Moines, lowa, forms the basis for the results presented here.

The purpose of this re§earch is to measure the amount of effort expended by
attorneys with respect to processing their workload and bringing it to conclusion.
lnlthis way we can measure one portion of labor néeded to produce output and use
this to represent the labor pfoductivity of an agency. Since we are measuring
only ''case billable! time (that which could be bi]led‘to a client if the attorney
were in private practice), ideally the measﬁres éhoﬁ]d be Supplemented by other

non-case billable time if the full cost of attorney effort is to be determined.

Knowing the dynamics of the '‘case billable' time process should let us
explain how attorney effort is expended to bring cases to dispesition and how
this effort is distributed among the work in the office. |t shoula identify the
factors which should be included in the measurement system and it should yield
some indication of the range of variation that exists both among jurisdictions
and between the prosecution and public defender components of the adjudication
process. The result should isolate the issues and problems associated with

measuring the productivity of prosecution and public defense.

DATA SOURCES FOR THIS STUDY

Three files are examined here. The prosecutor's data was collected from the
Polk County Attorney's Officg iﬁ Des Moines iowa. 't was based on a 10 percent
systematic sample of cases closed in the time period between July 1, 1979 and
June 30, 1980, and includes 334 cases.

Attorney effort was recorded as an activity took place and thus was not
retrospective. Each time the attorney worked on a case, he or she filled out a
time slip which recorded the type and the amoﬁnt éf acti?fty. Thus the figures

relate to case billable time and not total attorney time a?ailab]e. The time

slips were collected and stored in the file folder, fhe slips were coded for

the data base in addftfén té thé d}spoéitfon, séntence and some individual case
characteristics that we assumed would affect the effort expended.gi/

The State Public Advocate in Kentucky requires the reporting of attorney
effort using the NLADA AMICUS system. The data Eo]lected by this office includes
99 offices, 21 of which have full time public defenders. It includes 7,555 cases
distributed rather uniférmly over the state but excluding the larger urban areas
of Louisville and Jeff.rson. However, it does not contain the rich set of indjvi-

dual case characteristics which are available to the prosecutor. In fact the
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computerized tape made available for this analysis did not include the identifi-
cation of the legal charge, specifying only whether it was a felony or misdemeanor.

This information will have to be obtained on a sample basis at a later date.

Time data for the Kentucky file is recorded for each activity as it occurs

and then summarized and transfered to a case closing sheet at final disposition.

Again we depend on the quality of individual record keeping and/or memory. However,

as in the case of lowa, it is hoped that the bias is that of g general undercount
and not one which is peculiar to any special set of processes in either office.

A public defender's office in Nebraska supplied us with their AMICUS case
closing sheets for 1982 which included 1,374 cases in all. The office has juris-
diction in a relatively urban area which contrasts with the smaller jurisdictions
in the Kentucky sample. Being more urban, it corresponds closely to the jurisdic-
tion served by the Polk County, !owa,prosecutor% office. The data collected in
Nebraska was collected under the same guidelines as those used in Kentucky, both
systems being based upon the NLADA AM]CUS syétem; therefore they should share
some of the same measureﬁent characteriéticé.

In the next section, the major factors that affect attorney effort and,

ultimately, productivity are deszribed.

FACTOéS AFFECTING ATTORNEY EFFORT

The level of detail necessary for measﬁrihg productivity should be kept to
a minimum while satisfying the uses to which the measures will be applied. If the
primary objective is to determiﬁe the pfodﬁctiQity of an office or an agency for
management evaluation and budget planning pﬁrpéées, then the level of aggregation

should be raised to the highest point possible, supported by statistical systems

designed to analyze the information. This would be in contrast to the level of

process,

To meet these management and planning needs the analysis was directed at

finding the smallest number of factors which explained differences in 1e§els of

attorney effort. Many of these factors are self-evident such as differences in

effort placed on misdemeanor and felony cases. Others were not so evident at first,
but could be interpreted reasonably after the analysis identified them as signifi-

cant.

From the analysis, we found that the amount of attorney effort expended on
‘
criminal case processing was significantly affected by four factors: (1) the
dispositional route of the case; (2) the type of offense; (3) the severity of
the sanction attached to the case; and (4) the criminal history.of the defendant.
The following figures are illustrative of the impact of these factors on attorney
effort. Since not all the information was aQailable from each of the data sources,

some comparisons are incomplete at this time.

1. The dispositional route of the caée.

One can classify case dispositions according to the route they follow into

the broad areés of trials, pleas and dismissals. This classification can be
further.delineated by distinguishing between jury and bench trié]s, and, for the
public defender, adding a category calléd “paftia] service." This can be defined
as the relinquishing of representation bécauée of -a conflict of interest, the
client's retaining private counsel, or bécéUse only'advice and counsel were offered.
In each of these and similar instancaﬁ, the client was provided "partial servicé“
and concomitantly, little attorney effort was expended. In Nebraska, average

effort for cases partially served was 1.2 hoﬁrs,




R ]

As Figure 1 indicates, proportionately, the largest amount of attorney effort
is expended when cases are disposed by trial and particularly, as the lowa data
indicates, by jury trial. Although the Ievelé of effort differ considerably ameng
the jurisdictions (a matter to be addressed separately), the proportional distri-
bution is similar. Therefore, the use of aVerages without respect to the disposi-
tional routes is not recommended.

2. The type of offense.

It is not surprising that the more serious violent crimes not only engender

more media and public attention but that they also consume more attorney resources.

Offenses can be classified into two major categories: (1) those that distinguish
between felonies and misdemeanors (and by inference, juvenile cases) and (2) those
within the felony category which can be further labelled as high; average, or low
effort offenses.

The high effort cases include those crimes which are generally violent and
dangerous including homicide, kidnapping, rape, robbery, arson and burgarly. The
low effort cases include crimes which ;enérafly involve property damage or loss
and violations of the social orderﬁinclﬁdiéé stolen vehicleé, stolen property,

7o

damage to property, fruad, sex éffeﬁééé, drug and liquor violations, obstructing

justice, disturbing the Peace and trespassing. Both of these two groups impose
significantly different levels of effort on the agency's resources.

Figure 2a shows some of the comparati&é differences in attorney effort by
felony/misdemeanor distinétions., In addition, it should be noted that the high,
low, average crime groupings preﬁented in Figure 2b are compatible between the
public defender in Nebraska and the proéecﬁtor in lowa to the extent that thé
lowa sample size was large enough to permit matching by c;ime type. For example,

both high groups included homicide, kidnapping and arson and the low groups agree

with respect to drugs and sex offenses. The only offense to date which appears

to produce opposite levels of effort is that of driving under the influence. It

requires high effort of the public defender and low effort of the prosecutor.

3. The severity of the sanction attached to the case.

Another factor affecting the distribution of attorney effort is based on the

severity of the sanction. As the Nebraska data indicate, much more effort is

expended on cases where the sanction is severe and long prision terms are imposed.

Relatively iittle effort is given to those criminal matters that could result in
fines, probation or even short jail sentences.

Figure 3 shows the differences in average attorney effort expended by type
of sanction. Because the data are available from only one defender Jjurisdiction,

-

the effect of this factor needs to be further validated. For the time being,

however, it should not be rejected as a factor to be included in a measurement system.

4. Criminal History

The seriousness of the defendant's criminal record also appears to play a
Part in distributing the amount of effort expended by attorneys on cases. From

the Nebraska public defender data, the fact that the defendant had one prior

felony conviction or was a habitual criminal produced more effort on the part of
the public defender. Yet no such sigﬁificant differences were found for defen-
dants with no prior record, no felony coﬁQictions.or even with multiple felony
convictions. Ye interpret this result to mean that where there is a chance to
reduce the likelihood of 1 jail or priéon term (1 prior felony) or the length of
sentence (habitual criminals), then the public defender is expending extra effort

on these cases.




Figure 4 shows the average differences in these levels of effort for the
Nebraska data. Again, the .significance of this factor needs validation else-
where; especially, to determine whether it is"unique to defender offices or
whether prosecutors react in a similar manner but for different reasons: for
example, to increase the sanction,

In conclusion, it is interesting to note the difference in.the character of
the two sets of factors which emerge as important in explaining different re-
Source wutilization patterns. The first set is based on descriptive and factual
conditions which are fairly stable and easily collected. The type of offense
and the criminal history of the defendant are descriptors that are generally
available at the onset. The cther set includes factors that are only available
retrospecitvely after tases have‘bgen‘disposed of , and can be described only
in probabilistic terms. This latter estimation would be necessary if the objec-
tive. was to use this information for case assignments or scheduling matters,
Then one would have to estimate the likelihood of a case's being disposed of by

trial or resulting in incarceration. If other objectives are sought, such as

ALLOCATION 'OF EFFORT AND PRODUCTIVITY

Despite the significantly diffgg%nt IeQe]é of effort displayed by thevjuris~
dictions in this study, the proportiénai diétribution of the work is remarkably
similar. In all the jurisdictioné, thé amount of effort éxpended on disposing
cases by trial is in the range of 23 to 28 pércent; that expended on dispos%tions

by pleas of guilty rangas from one half to two thirds of the agency's total effort.

P

Only dismissals present a slightly different Pattern, with the public defenders
spending more effort to obtain this type of disposition than the prosecutor
(a logical event).

Figure 5 shows this distribution. I't suggests that the levels of effort
are very variable and possibly subject to change. We do not know, for instance,
whether 69 hours for trial dispositions is ''too high a level' or whether 20 hours
or even 2 hours is "too low'" since we do not have a standard or guidelines for
comparison. It also suggests that different levels of productivity can be
achieved by distributing the workload in a slightly different manner.

In this section, we will examine the dynamics of these effects by two examples.
The first illustrétes the effect of a 10 percent reduction in trials on the capa-
city of the system. This is not an unrealistic position if the prosecutor insti-
tutes policies and procedures that enhance dispositions by plea such as improved
screening, open file discovery, pretriatl conferences, and negotiation.

As Figure 6 shows, a 10 percent reduction in trials in Kentucky would mean
38 fewer trials and the attorney hours freed up could be used to dispose up to
78 cases by pleas (a net increase of 40 dispositions); or up to 39 dismissals
(a net increase of | disposition). The fact that the dispositions are weighted
by the average amount of effort needed to bring them to closure, adds a powerful

management and budget tool to: the agency's store.

In comparison to Nebraska, where the ]evels of effort are substantially
higﬁer, the Kentucky public defenders can produce numerically more dispositions
than their Nebraskan colleagueé. When the 10 percent reduction in trials is

distributed in Nebraska, it means that 2 fewer trials witl be conducted and the

results will be to increase the capacity of the system by disposing of up to 13
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more cases by pleas (a nee increeee of 11 dispositions) or up to 7 more dismissals
(a net increase of 5 dispositions).

The purpose of tkis comparison is to show not‘only how changes in the mix
of dispositional routes ecan affect the preductiVity of the agency but also to
show how differences in the levels of effort expended affect productivity, Clearly
the low levels exhibited by the Kentucky data allow for higher volumes of ' uase
dispositions. The salient question, of course, is to what effect on quallty?

The second illustration nresented here shows the impact of increases in
crime and how agencies may respond. We assume hefe that the lowa prosecutor is
faced with a 10 percent increase in crimey‘ Ae Figure 7 shows, the office is
presently distributing its effort in the manner illustrated by Flgure 7a. Twenty-
eight percent of its cases are disposed of by trial, and two thirds by guilty
pleas. A 10 percent increase_in work could be processed in two possible ways.
First, by increasing the capacity of the office to handle the higher volume
through attorney and staff increases while maintaining the present disposiéiona]
distributions (Figure 7b). Secondly, the office could ook to change the distri-
bution of effort in such a manner that the capacity remains the same but the
attorriey hours are distributed more “efficient]y“ to absorb the extra Capacity:"sd
(Figﬁre 7¢). . |

The sa]ient question stille reméiee, to what extent can resources be redis-
tributed without violating the quality of justice being dispensed? Obviously,
we can never reduce trial dispositione to zero nor can we increase the dism{ssal

rate beyond certain bounds. Yet if pleas are induced, then when should induce~

ments cease before inequities set i{n?

PRETIRRE st

A
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CONCLUSION

We have seen that efficiencies can be installed in public serVice delivery
Systems. We also have seen that it is important to measure the amounts of effort
required by agencies to de]fver these services. For the prosecutor and public
defender, measures of productivity based on attorney effort provide not only
valuable insights into the workings of the agency by describing how effort is
being distributed within a policy eetting, but they also can'be translated into
cost functions which will satisfy budget and planning efforts in addition to com-
parative studies,

Productivity measures can serve as the keystone in puiling together and
supporting future studies in the afeas of efficiency, effectiveness and equity.
By measuring and describing the amoﬁnt of effort expended to produce case dispo-
sitions a base is established for futﬁre research in these other important areas.

We began by noting the GAO criticism that performance measurement systems
are not being incorporated into important decisionmaking processes including
budgeting; and we hypothesized that the reasons why these conditions exist is
because little attention has been djrected to this area. The results of this
study supports both of these areas.

They clearly agree with the Usher/Cornia

findings about the absence of usefﬁl standards of performance and they suggest

future research into developing definitions of capacity,.efficienéy, quality of

output and equity,

¥
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There are, of course, the usual problems with such a data collection process.
It depends upon the good will of the embloyee, the completeness and the
accuracy of the measurment, and the inclusiveness of the reporting. This
latter problem is probably the most disconcerting. |f the attorney is writing
a letter or a brief, or holding a conference or taking a call in his office,
then the reporting should be fairly good. Not so certain is the quality of
the data prévided from a conversation held in the hallway or about those

activities where multiple cases are being worked on at the same time.

't is also difficult to estimate the degree of bias, if any, at this point.

We assume that if there is bias it is constant and randomly distributed

across the data base. To obtain éome inéight into thg bias from undercounting
and in lieu of an actual audit procédhre; the number of .events recorded on

the time slips by the Polk Coﬁnty brééeéﬁtors were compared to the number of

formal court appearances noted on the case folder. The results of this

Y

comparison showed that the estimated average number of formally dated evants

from the file folder was 2.6 with a standard deviation of 1.9. In contrast,

the aQerage number of reported timé s]fpé was 6.7 (with a standard deviation
of 6.8}, This leads us to belieQé that there is probably not substantial
underreportihﬁ. It aléo pointg oﬁt the difficulty of trying to estimate
time or activity purely based Upon-the information written on a fiie folder.
If many time consuming actiQities Sﬁch as chéening or conferences are not

reported on the file folder, the level of effort may be seriously underesti-

maded.,
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Figure 1

Average Levels of Atto

Dispositional
Jurisdiction
All Cases
Kentucky Defender
Nebraska Defender
Towa Prosecutor 5.

rney Effort by
Route

Average Attorney Hours for

Trials

Pleas
2.1 0.7
69.2 8.3
20.2 4.0

Jury Trials 22.5

Bencﬁ‘Triais 15.2

Dismissals

0.6

4.4

4.7

Figure 2a

‘ Attorney Hours
Average Expended by Type of:Case and Jurisdiction

Jurisdiction Average Effort (hours)
- Felony Misdemeanor
Kentucky Defender 0.8 0.3
Nebraska Defender 6.8 2.3
Iowa Prosecutor 5.2 n.a.
Figure 2b

Average Attorney Hours Expended by Offense
Groups - Nebraska Public Defender

Group 1 - High Effort Avg. hours

Homicide 8.6 Stolen vehicle 2.2

- Kidnap 19.2 Fraud 2.9

Rape 11.7 Stolen property 2.9
Robbery 16.0 Damage property 3.9
Arson 7.8 Drugs 3.9
Burglary 5.9 Sex offenses 1.6
Liquor laws 1.2

Group 2 - Average effort gg:zzggtpeace i:g
All other offenses requiring - Trespass 3.3

4.3 - 5.3 hours

Ratio Felony
to Misdemeanor

-~

3.0

Group 3 - Low Effort Avg. hours
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Figure 3

Average Hours Expended by Type of Sentence
Nebraska Public Defender

Figure 4

Type of Sentence Frequency Average time Average Hours Expended by Criminal History
Fine 124 2.5 Nebraska Public Defender
Probation, no jail 52 9.7
Probation with jail = 23 8.5 Criminal Histor Ave H
Jail, to 30 days 98 4.9 y Frequency rage Hours
Jail over 30 to 180 days 61 8.1 None 207 3.4
Jail 180 days to 1 year 25 15.2 Juvenile only 52 3.2
Prison, 1-2 years © 36 10.3 o No felonies 326 5.0
Prison, 2-5 years 12 11.4 One felony 87 12.1
Prison, 5~10 years 6 56.8 Many felonies 109 5.8
Prison, 10-20 years 2 47.1 Habitual Criminal 35 13.8
Prison, over 20 years 2 38.0

Average 816 5.7

Average 441 7.8 & .
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Average Number Weighted Percent :

Effor:t Cases Manhours Distrib. S

Public Defender %

1. Kentucky E
All cases 0.8 3627 2902 100.0
Trial 2.1 375 788 26.7
Plea 0.7 2138 1497 50.7
Dismiss 0.6 . 1114 668 22.6

. 2. Nebraska
.\ ALl 6.0 709 4254 100.0
)\ Trial 69.2 14 969 22.7
4 Plea 8.3 280 2324 54.5
Dismiss 4.4 140 616 14.4
Partial Service 1.3 275 358 8.4 B

Prosecutor ‘

1. Towa :

A1l 5.2 2621 13629 100.0
Trial v 20.2 190 -3838 28.1
Plea 4.0 2277 9108 66.6
Dismiss 4.7 154 724 5.3

]
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Distribution of Weighted Manhours For Felonies
by Jurisdiction and Dispositional Route

Figure 5
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. Figure 6
Effects of Ten Percent Reduction in Trials !
on Kentucky and Nebraska Defender Effort
2leas Péges
(00's Kentucky (00's Nebraska
JUES) Defender nours) Defender
16 - e
N\ 79 more 30
pleas
15 \" . . A 28
14 .\  Net increase
i3 \\x v 41 Dispositions 26
12 \\' . 24 '\i. 13 more pleas
- 22 =
11 AN - 20 N Net increase
10 \\\ N 11 Dispositions \
o . 18 \\\‘ “ \
8 For AN 16 AN
38 fewer Wt 14 \\\ N
7 Trials . N . '«
6 '\\ N 12 For RN o
A 10 2 fewer \\ ~
5 N, Trials \ N
. 8
4 N
. . 6 Net increase
3 \ 27
2 . Net increase 4 - Dispositions
N\. ' 3 Dispositions 2 29 more
1 \\; . 41 mére Dism. " " Dismissals
0 1 2 3 4 56 71 8 ' 01 7 B S t————
Dismissals ' Dismissals
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: Figure 7 :
‘ |
Responses to Ten Percent Increase 3
in Felony Crimes E
|
7a. Percent Distribution | -
of effort J
(13670 attorney hours) |
§
Trials 190 7
Pleas - 2277 87
Dismiss 154 6 ;
|
7b. Increase i
capacity by 10 percent Q
(15037 attorney hours) §
Trials 200 7
Pleas 2505 87 !
Dismiss 169 6 E
7c.  Redistribute |
work to absorb increase
(13670 attorney hours) D {
] i {
| No z f
‘ ; Trials 147 5 . 7
) Pleas 2552 91
l ! Dismiss 105 4 . - "
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