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INTRODUCTION 

In 1978, a survey of state and local governments conducted by 'the General 
2/ 

Accounting Office- showed a increased emphasis by cities on productivity 

improvement programs. Of~icials in forty-five percent of the cities claimed 

that they had estab 1 i shed "performance measurement systems l ' and were ga ther i ng 

data to measure both efficiency and effectiveness. However, ~he .GAO analysts 

criticized the significance of this high percent 3rguing that there was not assur-

ance that these performance measurement systems ~(ere be i ng used in important dec i-

sionmaking processes, including budgeting. 

Prior to the survey, in 1971, the Urban Institute, in conjunction with the 

Inter'national City. Management Association (ICMA), examined the budget documents of 

354 cities ~nd r.ounties to determine the level of analytical capabil ities that 

these local jurisdJctions employed~.t They found that, on the average, more 

than half of the cities in the survey indicated that'workload, efficiency 

and affectiveness measures were used, to at least some extent, in reviewing 

operating budgets~/ However, because the results were based on responses to a 

sample that could have selection b!as andwere dependent on the respondent's 

interpretation of ambiguous terms, the findings of this study were also weakened 

and couched in uncertain~y. 

To overcome these deficiencies and to clarify some of the questions generated 

by these prior studies"~; Usher and Cornia.i/ surveyed the chief executives of 

all cities with popUlations over 100,000 (and some smaller cities to assure state 

and geographical representation). Budget materials from more than two thirds of 

the 163 designated cities were .reviewed and information about the budgetary process 
' , 

encoded. An attempt was made to identify the extent to ,Which four commonly used 

indicators were included in the budget process. Thase included measures of effort, 
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efficiency, effectiveness and equity. 

Effort was defined as the volume of work done by an agency.~ Efficiency 

measured the unit costs of production or the degree to which personnel 'and other 

resources were util ized to their potential,l/ Effectiveness measured the degree 

of achievement of the goals and objectives of the program or the service del ivered;~/ 

or if such statements did not . I' 9/ E . ~Xlst, program resu ts or Impact.- qUlty was 

based on either the notion of 1 t · 10/ h . h equa oppor unity-- or t e assertion t at services 

should be provided to all persons or groups on an equal basis, regardless of 

the i r ab iIi ty to pay for them or to express a demand for them. In th is 1 atter 

C S • t f t 1 th f d' . b . . . 11 / a e, equi y con orms more close.y to e concept 0 Istrl utlve justlce.-

The results of the Usher/Cornia study indicated that the majority of cities 

in the study "required the establ ishment of goals or objectives as part of the 

budgeting process; rowever, in no more than about ha~f of those cases are the 

goals useful standards of performance. lI.11! Most of the cities required measures 

of effort as indicators of output; nearly half required measures of effectivensss; 

about one third attempted to measure the efficiency of their operations; and 

fewer than ten percent used some measures of program equity. 

Few persons argue with the need for measuring the f f b per ormance 0 pu ~ic 

service del ivery systems; byt as the studies mentioned above indicate, the actual 

implementation of performance measurement systems is spotty, incomplete and often 

not systematically integrated into the budgetary and planning decisionmaking 

processes. As Usher and Corn'ia C~~Cl~c!~, one m~st question whether these failures 

or .inadequacies are due to the economic status of the CI'ty, agency resistance, 

nz > > • ) , > , . 

the lack of actual improvemen~ in performance when systems are implemented, or 

the fact that lithe availabil ity of performance data does not guarantee that those 
13/ 

data wi II be used. 11-

It is our thesis that the reason why these conditions exist is not due to the 

unwill ingness of agency heads in the publ ic sector to collect and use this informa-

. tion but rather, It is due to some fundamental barriers which impede this task. 

These include: (1) I ittle sensitivity on the part of agency personnel to the con-

cept of productivity as a performance measurement indicator; (2) cumbersome tech-

niques for estimating manhours and output based on inadequate statistical reporting 

systems; (3) lack of knowledge about the factors that affect the dynamics of an 

agency's operations and, as a result, 1 ittle systematlc collection or measurement 

of them; (4) few examples of how to use performance data for operational, adminis-

trative, or planning purposes. 

A a result, although there is almost universal consensus that the produc-

tivity of an agency is a primary area for inclusion in performance measurement 

systems, the practical real ity is that the tools, techniques and knowledge about 

what, and how, to measure are lacking. This is especially so in most prosecutors 1 

and publ ic defenders' offices. Lawyers, traditionally, are not exposed to the 

world of labor economics, productivity studies or even management and planning, 

The everyday work of criminal case adjudication focuses on the processing and 

preparation of individual cases and does not lend itself easily to the notion of 

agency productivity. Additionally, even when offices have employed non-attorney 

staff to provide administrative and support services to the manag~ment, budgeting 

and planning functions, performance measurement is rarely established as a prio-

rity or even on-going activfty; and, for a simple reason. ;n the past there has 

been 1 ittle need for it. Only the recent shortages caused by recessions, double 
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digit inflation and federal funding reductions have given rise to an emphasis 

on "cu tback management ll and to impro~ing productivity as a means. or reducing 

costs. 

As increasing productivity assumes greater importance to an agency, the 

problems associated with measuring what appears to be a simple ratio of output 

to input come into focus. This paper addresses some of the issues involved in 

defining and measuring the input side of the productivity model and in evaluating 

the efficiency of prosecution and publ ic defender agencies. 

LABOR AS AN INPUT IN PRODUCTIVITY MODELS 

One of the first considerations that should be ~iven to the input component 

of a productivity model is to define it in terms of those factors that explain 

changes in output. Although these factors include both tangible and intangible 

inputs, not all of them may be particularly relevant when one appl ies the model to 

the publ ic sector and more specifically to prosecution and publ ic defense. Tan­

gible input includes the categories of labor, physical capital including land, 

and intermediate inputs. Intangible inputs generally include such factors as 

technology and economies of scale. 

, 
For this research, only the tangible input of labor is considered. The other 

factors have been excluded either because they are not significant to the measure­

ment of productivity in prosecution and defender agencies, or because they are 

too complex to be undertaken within the scope of this research. For example, the 

effect of physical capital on outpux is treated as a constant here. Aside from 

being difficult to cost, capital investments in land, plants and equipment, as 

provided by state and local government funds, do not ~hange rapidly over time. 

Although agency productIvity may be constrained by inadequate physical capi~l, 

• 'e " « ! 

the fact that these condrtions tend to remain stable for long periods of time has 

. 14/ resulted in our excluding their effects in this study.-

In I ik~ manner, intermediate inputs which are defined as purchases of goods 

and services by one firm from another, either represent such a small propor-tion 

of the set of resources available to prosecutors and publ ic defenders or, gene-

rally, remain in a constant proportion. Therefore, for this study, they, too, 

are assumed to have minor effect on changes in productivity. If changes in either 

of these areas do take place, such as building new courthouses or shifting to 

contracting for defense ser.ivces, they are of such magnitude that their effects 

are readily observable and measurable. 

The intangible inputs of technology and ~conomies of scale have also been 

excluded form this study beca.use we assume that ·their contribution is relatively 

small in this area. It is the nature of both of these agencies that they are 

generally restricted in size by jurisdictional boundaries, workload and court 
. 

capacity. Economies of scale that are predicated on the aggregation of services 

and resources into larger and more efficient groups are not frequently available 

options for these agencies. Un! ike pol ice agencies, for example, which are. pro:-

portionately larger in size and budget and which provide a wide array of services 

~hat can be directly affected by improved technology or even redistricting, the 

prosecutor and pubJ ic defender agencies offer a much simpler environment. Their 

budgets are small in comparision to pol ice and corrections; their output is 

primarily based on a Single function, case processing for disposition; and even 

if pol icy changes occur, the effects are of a manageable and predictable scale. 

Thus, our focus is on labor as the input variable. With this, we do not 

differ from the practices of many firms and establ ishments that also I imit their 

• 
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measurement of performance to labor productivi'ty even though it is advant~geous 

to save any input. There is further benefit in using a single factor productivity 

measure when the basis product is labor Intensive and comparabil rty is sought. 

It facil itates comparisons between other judsdictions and ultimately simpl ifies 

forecasting labor requirements. 

In this study, labor is defined as attorney manhour~. Attorney hours are 

used because they consume the largest proportion of the agency1s budget and 

resources, are the most variable in usage and can be measured with a fair degree 

of ease and accuracy. Clerical and supporting staff effort can either be propor-

tionately distributed to each of the activities in the office or distributed pro­

portionately to the attorney staff.iil 

Developing productivity measures in the criminal justice sector presents 

many of the same data needs and measurement problems which are associated both 

with industry productivity studies and single establ ishments or firms. In govern-

ment sutdies, employment is commonly the best measured component and data are 

generated from either the Current Employment Statistics (CEt) obtained 

from establ ishments pr from the Current Population Survey (CPS) household data. 
}/ 
,/ 

The hours counted r~fer to one week of the month and the output measure, whiqh 

forms the numerator of the ratio, generally refers to an entire month. 

At the firm or agency level, hourly data reflects either hours paid for, 

hours at work, actual hours worked or'., to be more refined, hours worked by type 

of work. Since there is a') genera 1 tr'end to reduce the number of actua 1 hO'urs .. ---::....:~.:-:.-

worked by i ncreas i ng ho 1 i day and 1 eave b~nejt ts, idea 11 y, non product i ve input 

hours should not be included in productJvr~J measures. The best measurement 
II 

occurs when hours are counted for only those that involve work and not just pre-

senc~ in the work place. Depending on the definition selected, an agency 

tts > > • . '-

generally may find much of the data needed to measure productivity in its own 
r 

cost accounting or payroll system and other internal records. 

However, if actual hours spent working is to be the basic unit, special 

studies or special collections for short periods of time may be necessary. This 

is the condition imposed on prosecution and publ ic defender productivity studies 

that use attorney effort as the measure of labor. By necessity, it requires 

reporting time in a manner similar to that used by attorneys in the private 

sector where their time is billed to a cl ient, 

Measuring attorney hours worked by type of work also introduces the concept 

of a weighted labor input. Industry productivity measures distinguish between 

production and nonproduction hours, and type of worker. An analogy can be made 

between attorney hours that are "billable" to criminal cases and thtJse that are 

expended on actlviiies not directly ~ssignable to the disposition of a specific 

criminal case. In 1 ike manner, workers may be distinguished by attorneys and 

support staff. The former performs more variable activity; the latter's work is 

more stable. Further, since skilled attorney labor represents a higher input 

unit cost per hour of work, this suggests that for budgeting purposes, these 

educat.ional and professional differences shoul d be fl t d re ec e , Although there is 

much variation in the selection and use of particular weights, generally, they 

are based on wages or earnings by type of worker because they reflect differences 

in marginal productivity and the different contributions to the productivity of 

the office. For our purposes, measuring the productive hours of attorney work 

and distributing the other hours of both attorney and support activity will 

satisfy this condition. 

However, there are two 'issues that need consideration. 

of detaJl set for the weighf1ng scheme. 
First, i stM~ 1 eve 1 

~ 
The finer the categories, the heavier 

.. 
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the burden placed on the reporting system to provide acc~rate and complete data. 

Indeed, there may be some diminishing returns that set in. One should consider 

carefully, therefore, the USe to De made of the productivity measures before 

designing too detailed a weighti:1g system. If f 1 h ' 
, or examp e, t e productivit~ 

study is aimed at hirir.g and/or wage and salaries adjustments, then differences 

in salary lev~ls of attorneys may be j~portant and such detail probably should 

be inc 1 uded in the report i ng system'. If th h h d 
,on e ot er an, measuring agency 

productivity as it is affected by attorney and staff utll ization and allocation 

patterns is the objective, then only this type of differentiation need be made. 

The second issue appears when comparisons are to be made between jurisdic-
tions. 

Since regional variations in the cost of I iving are reflected in salary 

and wage differentia1~, the ability to compare cost weighted labor hours across 

off ices Is p rec I uded. Howev r . fIb . . h d b 
e ,I a or IS we/g te y type of effort, or hours 

ex~ended to dispose of workload, this problem is reduced as long as the work 

categOr i es are comparabl e. I n the 10 . h d d 
ng run, welg te pro uctivity measures should 

be considered as complements to, rather than replacements for, the unweighted 

measures. Then, both comparabil ity and internal analysis needs can be met. 

Even though weighted productivity measures are most commonly I..Is'ed for cost 

analysis since manhours are weighted by the average hourly wage or salary rate, 

for our purposes they are more valuable for h' b'i" 
t elr a I Ity to rational ize and d'ls-

tribute workload in an office. When output of the productivity ratio is defined 

as case d i spos I t ions and the input as attorney hou rs of effort, .then the deve I op­

ment of case wetghting systems is a natural consequence. 
Labor input, defined 

by the hours of attorney effort required to bring cases to dispOSition becomes a 

sign!ficant Factor in explainfng change~ in outpu~ and fts dynamics need clarifi­

cation so that measurement systems can be installed. One way to observe this is 

l" ,,~.,,~," --1':" , ':":~:-' .- '.:. ""~~_;. __ "'-;_,_~"';"' ._:- '_" ::''', __ 
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to examine recent attempts to develop weighted caseload and the issues that they 

generate. 

EFFECT OF LABOR IN WEIGHTED CASELOAD SYSTEMS ..;....----------- ..;;...--.;..;......;;..;~",- ----
Moved by the need to assess its long term resource requirements and sparked 

.' 16/ by an initiative to unify Its systems,-- the courts and judiciary have 

been leaders in the development of I,eighted caseload systems. Much of the impor-

tant research in this area occured at the Feseral level through the Federal 

JUdicial Center and the Administrative Office of the U.S. District Courts and from 

work done in the states of Cal ifornia and New Jersey. The need arose because 

simple counts of fil ings and dispositions were inadequate to support planning and 

budgeting efforts. It ItJas clear that the amount of time and skill needed at 

various parts of the adjudication process and required by different types of cases 

significantly affected the output of the courts. Thus, the concept of case 

weighting was adopted to provi~e a more meaningful measure of output and give 

insight into resource requirements. 

The notion of case weighting mod~ls was expressed simply by Gillespie,ll/. 

. a~ fo 11 ows: 

·where: 

W. 
I ... + t. f. 

J J 
+ + t f 

n n 
(1) 

W. = the· case weight 
I the average number of judge hours required 

to process a case of type i from fil ing to dispOSition 

t. = the average judge time required to accompl ish the total of n 
J 

activities required for a Gaq;e of type i, and 

f. = the frequency or average number of times ~ctivity j is conducted J 

per case filed of type i. 

____________ ~ __________________________ ~ __ ~tr~n~ __ ~> ____ ~.~~\~.~b __ ••• ~~"~~;~~~~ __ ~~_~~~_.~==_-, __ r=-.--~~~-____________ ~ _______ ~+ _____ .~w_. __ ~ ____ ~ ____________ ~~~ ________________ ~ __ ~ ________ ~ _____ __ 



This formulation has been most commonly used to estimate judicial workloads which 

can be derived from weighting annual case fil ings or dispositiQ~s as follows: 

Total court workload in estimated judge hours = 

+ + W.F. 
J J 

+ ... + ~.; F 
n n (2) 

Where F. = the number of annual fil ings of cases of type i. J 

To convert this measure of workload into the number of equivalent judgeships (EQJ) 

needed to process the workload, the total court workload is divided by the number 

of hours per judgeship (HPJ) which represents the number of hours on the average 

available per day for case related work. The transformation is: 

Total court workload in estimated judge hours EQJ = 

HPJ (3) 

A number of management. and administrative benefits now from case weighting 

~ystems. Weighted caseloads are more responsive in measuring demands for service 

because they al low for the measurement of a change in the mix of cases. Comparison 

between actual judgeship hours to equivalent judgeships are possible and the ratio 

of workload or output to judgeships can be computed. With such a technique, dif-

ferences among courts can also be obtained by comp~ting weighted case output as 

a ratio to judges available to form an index of average judicial output. 

This last exercise, however, points up the fact that average judicial output 

is not an indicator of productivity unless the court is operating at capacity. 

It raises the issues of capacity and identifies it as a measurement problem that 

will have to be resolved,' before the efficiency of a court or agency can be eval-

uated. The issue of capacity can be avoided if weights are derived to measure 

relative differences in output rather than measuring maximum or optimum levels. 

at + 

18/ In 1979, the Federal Judicial Center conducted a District Court Time Study __ 

(Flanders, 1980) to update previously developed case weights and to refine the 

methodology.used to generate these weights. As the authors made very clear, the 

study could not evaluate capacity or efficiency. liThe case-weight survey was 

designed exclusively to produce a relative measure. 
There is no attempt in this 

report to make specific statements about the correct total number of judges the 

federal judiciary needs. • •. The survey calculates a national average for case 

types and appl ies that to every district. Therefore, the differences from dis-

trict to district resulting from this survey can only result from differences in 

the mix of case types, not from differences in the difficulty of a particular 
t f . . 1 d' L II 19/ ype 0 case In a partlcu ar Istrlct.--

This approach was adopted Pllrl>osefully by the Federal judicial Center. because 

priority was given to the development of national, comparative statistics which 

would show variations among dL'Stricts but not identify the reasons for them. 20/ 

in using a weighting system based on averages and not reflective of iocal opera-

tions, the abij ity to examine indiVidual court performance and productivity was 

precluded. 

Interest, through sporadic, never really expanded in this area untii budget 
i 

reductions became a real ity and productivity emerged as a management issue. It was 

then that management information systems were developed to support it. In 1978, 

the Law Enforcement Assistance Administration awarded a grant to the National Legal 

Aid and Defender's Association to conduct a feasibi1 ity study for use of management 

information systems in pub! ic defender offices. The result of this study and 

21/ subsequent work by NLADA was the development of the AMICUS system.- Its primary 

purpose was to provide defenders with effective internal management mechanisms 

which would measure individual attorney productivity, ensure even caseflow and 

caseloads among attorneys and measure the qual ity and quantity of work. 
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The AMICUS system captures the amount of effort expended ~y attorneys on indi­

~idual cases. It is presently installed in some thirty to forty j~risdictions, 

generally as a mnaual-type system. Becaus~; it captures attorney effort sp~nt on cas~s 

in tenth of an hour intervals, and because it also records this information by some 

general categories of activity such as fact finding, negotiation~ a~d cl ient con­

tact, it may provide an important data base for the analysis and development of 

. h • 22/ case welg tlng systems.--

Prosecutors have not shared with their defender colleagues a strong interest 

in developing case weighting systems. Part of this may be due to the fact that 

they generally have more resources than defenders to process the workload and 

hence experience less pressure to develop these management tools. Part may also 

be due to the rejection of this legitimate management aid because of a traditional 

resistance to recording time by activity. For whatever reason, there ii to our 

knowledge only one prosecution data base that has recorded attorney activity in 

tenth of an hour intervals. This file, emanating from the County Attorney1s 

office in Des Moines, Iowa, forms the basis for the results presented here. 

The purpose of this re:earch is to measure the amount of effort expended by 

attorneys with respect to processing their workload and bringing it to conclusion. 

In this way we can measure one portion of labor needed to produce output. and use. 

this to represent the labor productivity of an agency. Since we are measuring 

only Ilcase billable" time (that which could be billed to a cl ient if the attorney 

were in private practice), ideally the measures should be supplemented by other 

non-case billable time if the full cost of attorney effort is to be determined. 

;2 
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Knowing the dynamics of the Ilcase billablell time process should let us 

explain how attorney effort is expended to-bring cases to disposition and how 

this effort is distributed among the work in the office. It should identify the 

factors which should be included in the measurement system and it should yield 

some indication of the range of variation that exists both among jurisdictions 

and between the prosecution and pub1 ic defender components of the adjudication 

process. The result should isolate the issues and problems associated with 

measuring the productivity of prosecution and publ ic defense. 

DATA SOURCES FOR THIS STUDY 

Three files are examined here. The prosecutor's data was collected from the 

Polk County Attorneyls Office in Des Moines Iowa. It was based on a 10 percent 

sy~tematic sample of cases closed i~ the time period between July I, 1979 and 

June 30, 1980, and includes 334 cases. 

Attorney effort was recorded as an activity took place and thus was not 

retrospective. Each time the attorney worked on a case, he or she filled out a 

time sl ip which recorded the type and the amount of activity. Thus the figures 

relate to case billable time and not total attorney time available. The time 

sl ips were collected and stored in the file folder. The sl ips were coded for 

the data base in addition to the disposition, sentence and some individual case 

characteristics that we assumed 'would affect the effort expended. 23 / 

The State Publ ic Advocate in Kentucky requires the reporting of attorney 

effort using the NLADA AMICUS system. The data collected by this office includes 

99 offices, 21 of which have full time publ ic defenders. It includes 7,555 cases 

distributed rather uniformly over the state but excluding the larger urban areas 

of Louisville and JefL.rson. However, it does not contain the rich set of indivi­

dual case characteristics which are available to the prosecutor. In fact the 



computerized tape made available for this analysis did not include the identifi­

cation of the legal charge, specifying only whether it was a felony or misdemeanor. 

This information wil I have to be obtained on a sample basis at a later date. 

Time data for the Kentucky file is recorded for each activity as it occurs 

and then summarized and transfered to a case closing sheet at final disposition. 

Again we depend on the quality of individual record keeping and/or memory. ,However, 

as in the case of Iowa, it is hoped that the bias is that of a general undercount 

and not one which is pecul iar to any special set of processes in either office. 

A publ ic defenderls office in Nebraska suppJ ied us with their AMICUS case 

closing sheets for 1982 which included 1,374 cases in all. The office has juris­

diction in a relatively urban area which contrasts with the smaller jurisdictions 

in the Kentucky sample. 8eing more urban, it corresponds closely to the jurisdic-

I tion served oy the Polk County, Iowa, prosecutors office. The data collected in 

Nebraska was collected under the same guidel ines as those used rn Kentucky, both 

systems being based upon the NLADA AMICUS system; therefore they should share 

some of the same measurement characteristics. 

In the next section, the major factors that affect attorney effort and, 

uHimate-iy, productivity are described. 

FACTORS AFFECTING ATTORNEY EFFORT 

for measuring productivity should be kept to The level of detail necessary 

a minimum while satisfying the uses to which the measures will be appl led. If the 

, d' 't of an office or an agency for primary objective is to determine the pro uctl~: y 

th the level of aggregation management evaluation and budget plannin~ purposes, en 

. 'bl t d'by statistical systems should be raised to the highest point POSSI e, suppor e 

. Th'ls would be in contrast to the level of designed to analyze the information. 

\1 
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detail that would be needed to evaluate individual attorney performance or produc­

tivity where case characteristics would assume greater importance to the collection 

process. 

To meet these management and planning needs the analysis was directed at 

finding the smallest number of factors which explained differences in levels of 

attorney effort. Many of these factors are self-evident such as differences in 

effort placed on misdemeanor and felony cases. Others were not so evident at first, 

but could be interpreted reasonably after the analysis identified them as signifi-

cant. 

From the analysis, we found that the amount of attorney effort expended on 

criminal case processing was significantly affected by four factors: (1) the 

dispositional route of the case; (2) the type of offense; (3) the severity of 

the sanction attached to the case; and (4) the criminal history of the defendant. 

The following figures are illustrative of the impact of these factors on attorney 

effort. Since not all the information was available from each of the data sources, 

some comparisons are incomplete at this time. 
. .., ~. .... .. .. .. 

I. The dispositional route of the case. 

One can classify case dispositions according to the route they follow into 

the, broad areas of trials, pleas and dismissals. This classif.ication can be 

further del ineated by distinguishing be~ween jury and bench trials, and, for the 

pub1 ic defender, adding a category called IIpartial service. 11 This can be defined 

as the re1 inquishing of representation because of 'a conflict of interest, the 

cl ientls retaining private counsel, or because only advice and counsel were offered. 

In each of these and similar Instances, the cl lent was provided IIpartial servicell 

and concomitantly, little attorney effort was expended. In Nebraska, average 

effort for Cases partially served Was 1.2 hours. 
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As Figure 1 indicates, proportionately, the largest amount of attorney effort 

is expended when cases are disposed by t"rial and particularly, as the Iowa data 

indicates, by jury trial. Although the levels of effort differ considerably among 

the jurisdictions (a matter to be addressed separately), the proportional distri-

bution is similar. Therefore, the use of averages without respect to the disposi-

tional routes is not recommended. 

2. The type of offense. 

It is not surprising that the more serious violent crimes not only engender 

more media and publ ic attention but that they also consume more attorney resources. 

Offenses can be classified into two major categories: (1) those that distinguish 

between felonies and misdemeanors (and by inference, juvenile cases) and (2) those 

within the felony category which can be further labelled as high; average, or law 

effort offenses. 

The high.effart cases include thase crimes which are generally vialent and 

dangerous including homicide, kidnapping, rape, rabbery. arson and burgarly. The 

low effort cases include crimes which generaTly involve praperty damage ar loss 

and violations af the social order including stolen vehicles, stolen property, 
r/ \\. 

damage to property, fruad, sex ~1ff~~ses, drug and liquor violations, abstructing 
-'\ 

justice, disturbing the peace and trespassing. Both af these twa groups impase 

significantly different levels af effort on the agency's resources. 

Figure 2a shows some of the comparative differences in, attorney effort by 

felony/misdemeanor distinttions. In addition, it should be noted that the high, 

low, average crime groupings presented in Figure 2b are compatible between the 

publ ic defender in Nebraska and the prosecutor in Iowa to the extent that the 

Iowa sample size was large enough to permit matching by crime type. For example, 

both high groups included homicide, kidnapping and arson and the low groups agree 

" ;:' 

, . 

with respect to drugs and sex offenses. The only offense to. date which appears 

to praduce oppasite levels of effort is that of driving under the influence. It 

requires high effart af the publ ic defender and low effart af the prosecutor. 

3. The severity of the sanction attached to. the case. 

Another factor affecting the distribution af attarney effort is based on the 

severity of the sanctian. As the Nebraska data indicate, much more effart is 

expended on cases where the sanctian is severe and long prisian terms are impased. 

Relatively i ittle effort is given to those criminal matters that cauld result in 

fines, prabatlan ar even short jail sentences. 

Figure 3 shows the differences in average attarney effort expended by type 

af sanction. Because the data are available from anly one defender jurisdiction, 

the effect of this factor needs to be further val idated. For the time being, 

however, it should not be reJ'ected as a factor to be 'Included 'In 
a measurement system. 

4. Criminal History 

The seriousness af the defendant's criminal recard also appears to playa 

part in distributing the amount of effort expended by attorneys an cases. From 

the Nebraska publ ic defender data, the fact that the defendant had one prior 

felony conviction or was a habitual criminal pr~duced more effort an the part of 

the pub! ic defender. Yet no such significant differences were found for defen-
, " 

dants with no prior record, no felony convictions or even with mUltiple felony 

convictions. We interpret this result to mean that where there is a chance to 

reduce the I ike] ihood of a jailor prison term (1 prior fe~ony) ar the length of 

sentence (habitual criminals), then the publ ic defender is expending extra effort 

on these cases. 

L-_______ ----:....-~--.3..""______~ ___ ~ _ _"____"____~ __ ._~ _ _"___~ __ ~~ _________ _ 
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Figure 4 shows the average differences in these levels of effort for the 

Nebraska data. Again, the -Significance of this factor needs val idation else-

where; especially, to determine whether it is' unique to defender offices or 

whether prosecutors react in a simIlar manner but for different reasons? for 

exampie, to increase the sanction. 

In conclusion, it is interesting to note the difference in the character of 

the two sets of factors which emerge as important in explaining different re-

source util ization patterns. The first set is based on descriptive and factual 

conditions which are fairly stable and easily collected. The type of offense 

and the crimina1 history of the defendant are descriptors that are generally 

availdble at the onset. The other set inclUdes factors ,that ate only available 

retrospec i tve 1 y after tases have b7en 'd i sposed of, and can b~- descr i bed on 1 y 

in probabil istic terms. This latter estimation would be necessary if the objec-

tive~ was to use this information for case assignments or schedul ing matters. 

Then one would have to estimate the likeJ ihood of a easels being disposed of by 

trial or reSUlting in incarceration. If other objectives are sought, such as 

measuring the productivity of an agency, then one could use closed case in'fofma-

tion. 

ALLOCATI ON 'OF EFFORT AND PRODUCT 1 V ITY 

Despite the significantly differ~nt le~els of effort displayed by the juris­

dictions in this study, the proportional distribution of the work is remarkably 

similar. In all the jurisdictions, the amount of effort expended on disposing 

cases by trial is in the range of 23 to 28 percent; that expended on dispositions 

by pleas of guilty ranges from one half to two thirds of the agency's total effort. 
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Only dismissals present a slightly different pattern, with the publ ic defenders 

spend I ng mo,re effort to obta in th i s type of d i spos i t i on than the prosecutor 

(a logical event). 

Figure 5 shows this distribution. It suggests that the levels of effort 

are very variable and possibly subject to change. We do not know, for instance, 

whether 69 hours for trial dispositions i's Iitoo high a level" or whether 20 hours 

or even 2 hours is "too low'l since we do not have a stand,3rd or guidel ines for 

comparison. It also suggests that different levels of productivity can be 

achieved by distributing the workload in a slightly different manner. 

In this section, we will examine the dynamics of these effects by two examples, 

The first illustrates the effect of a 10 percent reduction in trials on the capa­

city of the system. This is not an unrealistic position if the prosecutor insti­

tutes pol icies and procedures that enhance dispositions by plea such as improved 

screening, open file discovery, pretrial conferences, and negotiation. 

As Figure 6 shows, a 10 percent reduction in trials in Kentucky would mean 

38 fewer trials and the attorney hours freed up could be used to dispose up to 

78 cases by pleas (a net increase of 40 dispositions); or up to 39 dismissals 

(a net increase 0 ISPOSI Ion. f I d ' 't') The fact that the dispositions are weighted 

by the average amount of effort needed to bring them to closure, adds a powerful 

management and budget tool to,the agency's store. 

In compar.ison to Nebraska, where the levels of effort are substantially 

higher, the Kentucky publ ic defenders can produce numerically more dispositions 

than 'their Nebraskan colleagues. When the 10 percent reduction in trials is 

distributed in Nebras a, It means k ' that 2 fewer .tr'lals wH:l be conducted and the 

results will be to in~rease the capacity of the system by disposing of up to 13 

ill 
1 



more cases by pleas (a net incre?se of 11 dispositions) or up to 7 more dismissals 

(a net increase of 5 dispositions). 

The purpose of this comparison is to show not only how changes in the mix 

of dispositional routes can affect the productivity of the agency but also to 

show how differences in the levels of effort expended affect productivity. Clearly 

the low levels exhibited by the Kentucky data allow for higher volumes of ~ase 
dispositions. The sal', t t' f en ques Ion, 0 course, is to what effect on qual ity? 

The second illustration presented here shows the impact of increases in 

crime and how agencies may respond. We assume bere that the Iowa prosecutor is 

faced with a 10 percent increase in crime. As Figure 7 shows, the office is 

~resently distributing its effort in the manner illustrated by Figure 7a. TWenty-

eight percent of its cases are~disposed of by trl'al, and h' d two t Ir s by guilty 

pleas. A 10 percent increase,in work could be processed in two possible ways. 

First, by increasing the capacity of the office to handle the higher volume 

through attorney and staff increases while maintaining the present dispositional 

distributions (Figure 7b). Secondly, the office could look to change the distri­

bution of effort in such a manner that the capacity remains the same but the 

attorney hours a·re distributed more "effkientlyll to absorb the 
extra capacity. 

(Figure 7c). 

The sal ient question stills rema','lns, to what t ex ent can resources be redis-

tributed without violat~ng the qual Tty of justice being dispensed? Obviously, 

we can never reduce trial dispositions t6 zero nor can we increase the dismissal 

rate beyond certain bounds. Yet if pleas are induced, then when should induce­

ments cease before inequities set in? 

CONCLUSION 

We have seen that efficiencies can be installed in pub1 ic service del ivery 

systems. We also have seen that it is important to measure the amounts of effort 

required by agencie.s to del iver these services. For the prosecutor and publ ic 

defender, measures of productivity based on, attorney effort provide not only 

valuable insights into the workings of the agency by describing how effort is 

being distributed within a pol icy setting, but they also can be translated into 

cost functions which wil 1 satisfy budget and planning efforts in addition to com­

parative studies. 

Productivity measures can serve as the keystone in pull ing together and 

supporting future studies in the areas of efficiency, effectiveness and equity. 

By measuring and describing the amount of effort expended to produce case dispo­

sitions a base is establ ished for future research in these other important areas. 

We began by noting the GAO criticism that performance measurement systems 

are not being incorporated into important decisionmaking processes including 

budgeting; and we hypothesized that the reasons why these conditions exist is 

because 1 ittle attention has been directed to this area. The results of this 

study supports both of these areas. They clearly agree with the Usher/Cornia 

findings about the absence of useful standards of performance and they suggest 

future research into developing defin.l~_I·ons of . ff capaclty,.e ici~ncy, qual ity of 
output and equity. 
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then the reporting should be fairly good. Not so certain is the quality of 

the data provided from a conversation held in the hallway or ab04t those 

activities where mUltiple cases are being worked on at the same time~ 

It is also difficult to estimate the degree of bias, if anY1 at this point. 

We assume that if there is bias it is constant and randomly distributed 

across the data base. To obtain some insight into the bias. from undercounting 

and in ] ieu of an actual audit procedure, the number of events recorded on 

the time 51 ips by thl~ Polk County prosecutors were compared to the number of 

formal court appearances noted on the case folder. The results of this 
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comparison showed that the estimated average number of formally dated events 

from the file folder was 2.6 with a standard deviation of 1.9. In contrast, 

the average number of reported time 51 ips was 6.7 (with a standard deviation 

of 6.S). T~is leads us to believe that there is probably not substantial 

I.mderrep,o:,"';:/r.,:]. It ~lso points out the difficulty of trying to estimate 

time or activity purely based upon the information written on a fiie folder. 

If many time consuming activities such as screening or conferences are not 

reported on the file folder, the level of effort may be seriously underesti­

maded. 
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Figure 1 

Average Levels of Attorney 'Effort by 
Dispositional Route 

Average Attorney Hours for 

Kentucky Defender 

Nebraska Defender 

Iowa Prosecutor 

All Cases 
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Figure 2a 

Attorney Hours 
Average Expended by Type of, Case and Jurisdiction 

Jurisdiction Average Effort (hours) 
Ratio Felony Felony Misdemeanor to Misdemeanor 

Kentucky Defender 

Nebraska Defender 

Iowa Prosecutor 

0.8 

6.8 

5.2 

Figure 2b 

0.3 2.6 
2.3 3.0 
n.a. 

Average Attorney Hours Expended by Offense 
Groups - Nebraska Public Defender 

Group 1 - High Effort 

Homicide 
. Kidnap 

Rape 
Robbery 
Arson 
Burglary 

Group 2 - Average effort 

Avg. hours 

8~6 
19.2 
11. 7 
16.0 

7.8 
5.9 

All other offenses requiring 
4.3 - 5.3 hours 

Group 3 - Low Effort 

Stolen vehicle 
Fraud 
Stolen property 
Damage property 
Drugs 
Sex offenses 
Liquor laws 
Obstruct 
Disturb peace 
Trespass 

Avg. hours 

2.2 
'2.9 
2.9 
3.9 
3.9 
1.6 
1.2 
1.9 
1.8 
3.3 
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Figure 3 

Average Hours Expended by Type of Sentence 
Nebraska Public Defender 

Type of Sentence Frequency Average 
Fine 124 2.5 
Probation, no jail 52 9.7 
Probation with jail 23 8.5 
Jail, to 30 days 98 4.9 
Jail over 30 to 180 days 61 8.1 
Jail 180 days to 1 year 25 15.2 Prison, 1-2 years 36 10.3 
Prison~ 2-5 years 12 11.4 Prison, 5-10 years 6 56.8 Prison, 10-20 years 2 47.1 Prison, over 20 years 2 58.0 

Average 441 7.8 
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Figure 4 

Average Hours Expended by Criminal History 
Nebraska Public Defender 

Criminal History Frequency Average Hours 
None 207 3.4 Juvenile only 52 3.2 No felonies 326 5.0 One felony 87 12.1 Many felonies 109 5.8 Habitual Criminal 35 13.8 

Average 816 S.7 

a, 
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Figure 5 

Distribution of Weighted Manhours For Felonies 
by Jurisdiction and Dispositional Route 

Average 
Effort 

Number 
Cases 

Public Defender 

1. Kentucky 

All cases 0.8 3627 
Trial 2.1 375 
Plea 0.7 2138 
Dismiss 0.6 1114 

2. Nebraska. 

All 6.0 709 
Trial 69.2 14 
Plea 8.3 280 
Dismiss 4.4 140 
Partial Service 1.3 275 

Weighted 
Manhours 

2902 
788 

1497 
668 

4254 
969 

2324 
616 
358 

Percent 
Distrib. 

100.0 
26.7 
50.7 
22.6 

100.0 
22.7 
54.5 
14.4 

8.4 
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Figure 6 

Effects of Ten Percent Reduction in Trials 
on Kentucky and Nebraska Defender Effort 
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Figure 7 

Responses to Ten Percent Increase 
in Felony Crimes 

Percent Distribution 
of effort 

(13670 attorney hours) 
No % 

Trials 190 7 
Pleas 2277 87 
Dismiss 154 6 

7b. Increase 

7e. 

capacity by 10 percent 
(15037 attorney hours) 

No % 

Trials 200 7 

Pleas 2505 87 

Dismiss 169 6 

Redistribute 
work to absorb increase 

(13670 attorney hours) 

No % 

Trials 147 5 

Pleas 2552 91 

Dismiss 105 4 
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