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THE GUILTY BUT MENTALLY ILL VERDICT: AN EMPIRICAL STUDY

ABSTRACT

Twelve states (Alaska, Delaware, Georgia, Indiana, I1linois, Kentucky,
Michigan, New Mexico, Pennsylvania, South Carolina, South Dakota, and
Utah) have adopted a "guilty but mentally i11" (GBMI) verdict to be
considered alongside the traditional verdicts of guilty, not guilty, and
not guilty by reason of insanity (NGRI). Since 1975, when Michigan became
the first state to enact GBMI legislation, approximately 800 criminatl
defendants who made claims of mental disorder have been found GBMI. They
tend to be relatively young, white males ccnvicted of serious crimes
against persons. Most are charged with multiple crimes and have a history
of previous contacts with the criminal justice system and the mental
health system. Eighty percent have a recognizable mental disorder and
most are treated accordingly once in the corrections system. The GBMI
provisions of the twelve statutes differ significantly in such fundamental
matters as the standard for GBMI determinations, the type of cases in
which they apply, and the procedures by which they are administered,

There is no single GBMI statute or concept. Nor is there a uniform
perception of GBMI among those responsible for implementing it. Except
for a possible increase in plea negotiations, the GBMI provisions have
resulted in Tittle change in the manner in which the criminal justice and
the mental health systems handle mentally disordered defendants during and
after criminal proceedings. Although touted by its proponents as an
attractive alternative to the NGRI verdict for juries to consider, most
GBMI findings (1ike NGRI findings) resulted from pleas and bench trials.
Contrary to the views held by much of the public, jurors, and many members
of the mental health and criminal justice systems, GBMI offenders are not
guaranteed treatment under law, nor are they any more likely to receive
treatment than other mentally i1l offenders in the general inmate
population to whom the GBMI Tabel has not been applied. Indeed, they are
given stiffer sentences than their guilty counterparts without any better
access to mental health treatment. GBMI offenders appear to be imprisoned
for longer periods than insanity acquittees are involuntarily
hospitalized. Despite the hopes of its proponents and the fears of its
critics, the GBMI option has not spelled the demise of the insanity
defense. Indeed, it appears not to have appreciably disturbed the
frequency of NGRI findings. These are the conclusions of a one-year study
completed in July 1985 of the antecedents, legislative and judicial
development, implementation, and consequences of GBMI laws, conducted by
the Institute on Mental Disability and the Law, National Center for State
Courts, under a grant (No. 83-I1J-CX-0042) from the Institute of Justice,
United States Department of Justice.
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EXECUTIVE SUMMARY!

I. INTRODUCTION

Throughout their history, the laws providing for an insanity defense
have faced opposition. One form of opposition is legislation creating an
alternative verdict that acknowledges a defendant's unsound mind yet does
not absolve him or her of criminal responsibility. Such a verdict may
either supplant or supplement the verdict of "not guilty by reason of
insanity." Queen Victoria's displeasure with the acquittal by reason of
insanity of notorious defendants 1ike Daniel McNaughtan, who in 1843
attempted to assassinate the British Prime Minister Sir Robert Peel, and
Roderick MacLean, who in 1882 attempted to kill the Queen herself, led to
the passage of the Trial of Lunatics Act in 1883. This act supplemented
the verdict of not guilty by reason of insanity with that of "guilty but
insane."

Almost a hundred years passed before any jurisdiction in the United
States followed the English lead. In 1975, in response to public outcry
over the release of approximately 150 insanity acquittees following the
Michigan Supreme Court's decision in People v. McQuillan, Michigan became
the first state to enact a "guilty but mentally i11" (GBMI) statute.

This enactment served as a prototype for other states. By 1984, eleven
states (Alaska, Delaware, Georgia, Indiana, I11inois, Kentucky, New
Mexico, Pennsylvania, South Carolina, South Dakota, and Utah) had
followed the precedent in Michigan by adopting a GBMI verdict to be
considered alongside the traditional verdicts of gquilty, not guilty, and
not guilty by reason of insanity (NGRI). Other states have considered or
are currently considering adopting similar legislation.

Unlike an NGRI verdict, which holds a mentally i11 defendant
blameless, a GBMI verdict holds the defendant criminally responsible and

1. This summary was prepared under Grant No. 83-IJ-CX-0042 from the
National Institute of Justice, U.S. Department of Justice. Points of
view expressed in this summary, and the full report upon which it is
based, are those of the authors and do not necessarily represent the
official positions or policies of the U.S. Department of Justice.

For further information, contact the Institute on Mental Disability
and the Law, National Center for State Courts, 300 Newport Avenue,
Williamsburg, Virginia 23185.



allows imposition of the same punishment that could be given a defendant
found guilty of the same offense, yet promises mental health evaluation
and treatment during the term of the criminal sentence. Prompted by
highly publicized cases, typically involving insanity acquittals of
defendants perceived to bé threats to public safety, legislators hoped
that the GBMI verdict would offer juries an attractive alternative to the
NGRI verdict and, thereby, curb the use of the insanity defense and
prevent the early release of dangerous offenders.

Despite its adoption in twelve states, the GBMI verdict has been
criticized roundly by scholars and professionals as conceptually flawed
and procedurally problematic. Major professional organizations,
including the American Bar Association, the American Psychiatric
Association, the American Psychological Association, the National
Commissioners on Uniform State Laws, and the National Mental Health
Association, have taken positions opposing GBMI 1aws.

This is a summary of a final report of an empirical one-year study of
the antecedents, legislative and judicial developments, implementation,
and consequences of the GBMI laws adopted in eleven states. (South
Carolina, which enacted GBMI legislation on May 16, 1984, was not
included in the empirical study. It was, however, included in the review
of legislation.) The study was commissioned by the National Institute of
Justice, United States Department of Justice, and was conducted by the
Institute on Mental Disability and the Law (hereinafter Institute),
National Center for State Courts. The final report was submitted to the
National Institute in November 1984 and revised in July 1985.2

To carry out the study, the Institute conducted research in three
phases. First, it made an extensive review of statutory law, case law
and social science research. This resulted in a description of the
relevant substantive standards, definitions, and procedural mechanics of
the GBMI Taws in twelve states and a review of ghe empirically-based
social science research of the GBMI provisions.® Second, telephone
interviews were conducted with individuals familiar with GBMI provisions
and their implementation. A total of 141 interviews were conducted with
legislators and legislative staff, defense attorneys, prosecutors,

2. Institute on Mental Disability and the Law, the Guilty But Mentally
111 Verdict (1985) (Available from the Publications Department,
National Center for State Courts, 300 Newport Avenue, Williamsburg,
Virginia 23185. The cost is $41.85). Unless otherwise noted, all
subsequent footnotes refer to the section or subsection of the full
report which is being summarized.

3. Part One, "Current State of the Knowledge," of the final report which

describes the result of this first phase has been revised and

published in two separate articles: McGraw, Farthing-Capowich &

Keilitz, The "Guilty But Mentally I11" Plea and Verdict: Current

State of the Knowledge, 30 Villanova Law Review 117 {1985); and

McGraw & Keilitz, Guilty But Mentally I11: A Legislative Response to

the Insanity Defense, 8{3) State Court Journal 4 (71984).
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judges, psychiatrists, psychologists, mental health treatment personnel
and administrators, and corrections officials, including probation and
parole officers. The qualitative data obtained from these telephone
interviews helped establish the perceived intent of GBMI legislation, its
implementation in the eleven states, and its perceived successes and
failures, and provided insights into the catalysts of reform that ushered
in the legislation and the exogenous factors that might affect its impact
on practice. Finally, data were gathered from official case file records
of GBMI offenders in Georgia, I11inois, and Michigan, three states where
relatively large numbers of defendants have been found GBMI. Virtually
the entire population of defendants found GBMI and committed to the
departments of corrections in the three states through mid-1984--a total
of 519--were identified and studied. - For purposes of comparison, groups
of defendants found NGRI in the three states and a group of Michigan
defendants found guilty after raising the issue of mental aberration were
also studied. Descriptive and inferential statistics were derived from
these data and summarized to make understandable the characteristics of
GBMI offenders and their handling by the criminal justice and mental
health systems, and to help draw inferences about the effect of the GBMI
alternative on the criminal justice process.

This report first summarizes the GBMI laws, their antecedents,
legislative and judicial development, and then turns to their
intermediate outcomes, such as their reception and perception by
functionaries in the criminal justice and mental health systems, their
administration and practical application, and, finally, their ultimate
impact.

II. THE GBMI LAWS

A. Antecedent Events

In 1974, in the case of People v. McQuillan, the Michigan Supreme
Court struck down the state's automatic commitment statute because it
provided stricter standards and procedures for criminal defendants
acquitted by reason of insanity than for persons civilly committed as
dangerous and mentally i11. The court ruled that the insanity acquittees
were denied equal protection under law since they were treated
differently from patients who are civilly committed. The court ordered
that 270 insanity acquittees previously committed and still hospitalized
be provided judicial hearings to insure that they met the civil
commitment standards (i.e., present mental illness, dangerousness, or
inability to meet basic needs). Many were subsequently released because
they did not meet these criteria for involuntary civil commitment.
Shortly after their release, two committed violent crimes. One raped two
women. The other killed his wife. The resulting public outcry spurred
the Michigan legislature to adopt the GBMI plea and verdict.

Similarly, in Alaska, Georgia, Indiana, South Dakota, and Utah,
highly publicized cases were the catalysts for the enactment of GBMI
legislation. Al1 the cases involved violent crimes committed by mentally
disordered individuals. Several involved defendants who had committed
particularly heinous crimes after their acquittal by reason of insanity
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and subsequent release from mental hospitals. The publicity surrounding
the trial and acquittal of John W. Hinckley, Jr. in the shooting of
President Ronald Reagan, also influenced the enactment of GBMI
Tegislation in some states. For example, the day after the verdict was
announced, the Delaware legislature passed the bill adopting the GBMI
provisions in that state. If nothing else, public dissatisfaction with
the verdict in the Hinckley case may have created a political climate
conducive to the creation of alternatives to the insanity defense.

The primary purposes of the GBMI legislation were to curtail the

“assertion of the insanity defense, to reduce the incidence of insanity

acquittals, and thereby to protect society by imprisoning mentally
disturbed, dangerous defendants who might otherwise be found NGRI and
released shortly thereafter. Related to the legislative purpose to close
the perceived loophole whereby allegedly criminally responsible
defendants escape punishment for their misconduct, was the intent to
offer juries a compromise verdict that would ensure that such defendants
would not be released before a minimum prison term had been served and
mental health treatment has proved effective. Some commentators argued
that the real intent of GBMI laws is punishment cloaked in the guise of
mental health treatment. .

B. Statutory Provisions

The GBMI provisions of the twelve states reveal similarities as well
as critical differences.? Whether similarities and distinctions among
the formulations of the GBMI verdict reflect different legislative
purposes is unclear. It is clear, however, that there is no single GBMI
statute or concept, but several different types.

In a1l the states, when the issue of mental disorder has been
properly raised, the GBMI alternative may also be considered by the
triers of fact alongside the traditional findings of guilty, not guilty,
and NGRI. Following a finding of GBMI, the defendant may be sentenced
1ike any other guilty defendant, and then may be transferred to the
supervision or custody of a corrections department or state mental health
department or unit where he or she receives mental health care and
treatment, if warranted on the basis of post-conviction mental health
evaluation. Once the defendant is determined to have recovered from his
or her mental disorder, he or she serves the remainder of the sentence.

An examination of this general scheme, however, reveals a number of
sharp differences in the provisions among the states. In Georgia and
Michigan, for example, the GBMI plea and finding are available only in
felony cases. No such restricticns are applied in the other states.

Only Alaska, Delaware, and I11inois actually define the standard for GBMI
determinations. In Alaska and Delaware, a defendant may not be found
NGRI on the grounds that he or she lacked the behavioral controls
necessary to conform to the requirements of the law, but may be found
GBMI on that basis. Presumably, the GBMI standards of these two

4. Part One, "II. Legislative Developments," pp. 1-9 to 1-21.
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states encompass a much broader concept of menta1 d1sease or defect,
including what 1s meant by "irrestible impulse" or "volitional capac1ty,
than the states' NGRI standards, which focus on the extent to which a
defendant could appreciate the wrongfulness of his or her conduct.
I11inois, on the other hand, allows a NGRI finding on the basis of
volitional impairment, but disallows a GBMI finding on that basis. The
NGRI and GBMI verdicts in these states thus appear to be distinguishable
by the types of mental aberration upon which they can be based. In Alaska
and Delaware, but not in I1linois, criminal responsibility may be assigned
to a defendant even if he or she suffered from mental aberration that
impaired behavioral control or willpower.

In all states but Alaska, a criminal defendant may plead GBMI at the
outset. A1l but Alaska and Georgia provide specific prerequisites to the
acceptance of a GBMI plea, including notice of intent to introduce cliaims
of mental disorder, waiver of the right to a jury trial, pre-trial mental
health examination, and judicial hearing on the issue of the defendant's
mental condition. Only Kentucky specifies which party bears the burden of
procf regarding mental illness at trial; six states require proof beyond a
reasonable doubt, two require a preponderence of the evidence, and three
are silent on the issue. Although only the Indiana, Kentucky and Delaware
statutes fail to provide specifically for jury instructions regarding the
availability of the GBMI verdict, only Alaska and Michigan provide for
instructions regarding the dispositions available upon a GBMI or NGRI
verdict. Only Georgia and Indiana do not provide for mental health
examinations before the acceptance of a GBMI plea or the render1ng of a
GBMI finding.

Despite the widespread belief that a GBMI finding guarantees mental
health treatment, the finding does not ensure treatment beyond that
available to other offenders. Most GBMI statutes, with the possible
exceptions of those in Alaska and Utah, give discretion to the
correctional or menta1 health facility hav1nq custody of the offender to
provide treatment "as it deems necesary" or "as psychiatrically
indicated." The Georgia statute includes the caveat that treatment shall
be provided "within the limits of state funds appropriated therefor." As
a statutory matter, therefore, GBMI offenders may be no more likely to
received treatment than other offenders.

Of particular note are the uniform provisions among the states
allowing or mandating the imposition on a GBMI convict of any*sentence
that would be imposed on any other defendant convicted of the same
offense. That the GBMI sentencing provisions do not expressly preclude
the death penalty may present the courts with a conflict between the
rehabilitative ideals of the GBMI legislation and the possible imposition
of the death penalty. In at Teast one case, currently on appeal with the
Indiana Sgpreme Court, the death penalty has been imposed on a GBMI
offender.” Subtle but important differences in sentencing

5. See 2 Mental Health L. Rep. 1-2 (May, 1984). See also Giampetro,
Guilty But Mentally Il Statutes, Treatment Promises, and Capital
Punishment, AAPL Newsletter, in press.
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procedures do exist, however, among the states. For example, in Utah, if
a court finds a defendant is currently mentally i11, it must sentence him
or her as a mentally i1l offender. The Utah courts may order
hospitalization of the defendant at the Utah State Hospital or other
suitable facility. If a defendant in Michigan or Utah is placed on
probation, the period of probation shall not be less than five years or
until expiration of the sentence, which ever comes first.

In most states, probation, pre-release, or parole is granted under the
same terms and laws applicable to any other offender. In Alaska, however,
a GBMI convict receiving treatment may not be released on furlough, work
release, or parole. In Michigan, probation granted to a GBMI offender
must be for a minimum period of five years, regardless of the maximum
sentence of the crime for which the defendant was convicted. These laws
make it possible for GBMI convicts to stay under the jurisdiction of the
court or department of corrections for longer periods than their
counterparts who are found guilty of the same crime.

C. Judicial Development of GBMI Provisions

As of May 1984, when the Institute's legal research on the GBMI
finding was completed, approximately 90 appellate decigions involving or
discussing the GBMI plea or verdict had been rendered.® The vast
majority of these decisions understandably were made in Michigan, the
state with the longest experience with the alternative verdict. Many,
however, concern issues having 1ittle or only tangential significarce to
the GBMI laws' development.

Constitutional challenges to the GBMI statutes have ranged from.
arguments based on equal protection and due process guarantees to
prohibitions against cruel and unusual punishment and ex post facto laws.
These challenges have been predicated on both federal and state
constitutional guarantees. Although the relevant Michigan case law
involves equal protection, due process and.cruel and unusual punishment
issues, Indiana case law deals only with equal protection and due process
challenges. I1linois case law reveals challenges based on due process
guarantees in the federal constitutional prohibition against ex post facto

laws, and Georgia cases involved only ex post facto law challenges. To

date, the I1linois, Indiana, and Michigan statutes have withstood
constitutional attack in the supreme courts of those states, while the
Georgia statute has been reviewed only by the intermediate appellate
court. The courts also have ruled on substantive and procedural matters
including pleading procedures, the applicable burden of proof, jury
instructions, inconsistent verdicts, the right to treatment, and probation
provisions. The various challenges waged against the GBMI statutes since
1977--substantive, procedural, and constitutional~-have resulted in the
judiciary approving and preserving the legislative purpose of offering
treatment to mentally disturbed offenders and of protecting the public
from mentally disturbed and dangerous offenders. During this testing
period, the courts have had ]ittle negative to say about the GBMI
statutes. In concluding that the statutes rationally further proper

6. Part One, "III. Judicial Developments," pp. 1-21 to 1-54.




Tegislative objectives, the courts have not looked beyond the verdict to
see if GBMI offenders actually receive beneficial mental health
treatment. In the near future, such concerns may be addressed in writ of
mandamus or civil rights proceedings arising in the various states.

D. Exogenous Factors

A general caveat regarding the pitfalls of interpreting changes after
major statutory reform is warranted before discussion of the intermediate
and ultimate impact of GBMI laws. An assessment of legislative impact can
be judged by the extent to which its findings are interpretable and
generalizable. A critical question is whether its findings can be
reasonably attributed to factors other than the legislation. A myriad of
exogenous forces may parallel the legislation affecting its implementation
and outcome. Among the states that have enacted GBMI legislation, all
states but Kentucky made other shanges that affected the handling of
mentally disordered defendants./ These changes present possible
alternative explanations for apparent effects of the GBMI legisiation.

For example, in Alaska the adoption of GBMI provisions coincided with a
number of significant changes in the state's mental health laws, including
a narrowing of the definition of insanity and a shift of the burden of ,
proof in insanity cases from the prosecution to the defense. Delaware and
Utah modified the standards for insanity, and Pennsylvania shifted the
burden of proof in insanity cases from the prosecution to the defense.
Although the GBMI Tegislation in Georgia and Indiana did not coincide with
any other specific changes in mental health law, the legislation was part
of a broad reform of mental health Taws spanning several years. It would
be difficult, if not impossible, to separate the effects of these changes
on such ultimate outcomes as the reduction in the rate of jnsanity
acquittats.

These exogenous factors present possible alternative explanations of
effects of the GBMI legislation in most of the ®leven states. This
complicates properly attributing consequences to GBMI Tegislation to the
extent that exogenous factors could reasonably be expected to have
generated outcomes similar to those expected of the GBMI legislation.

III. PERCEPTION AND RECEPTION OF GBMI LAWS

There can be no guarantee that the intent of criminal justice reforms
will materialize in legislation and no guarantee that the legislation will
correspond to mandates or resources of agencies responsible for

7. Part Two, "III.D. Exogenous Factors Affecting Outcomes," pp. 2-23 to
2-25; "Appendix E. Exogenous Factors," pp. A-77 to A-91. See also
Petrella, Benedek, Bank, & Packer, Examining the Application of the

Guilty But Mentally I11 Verdict in Michigan, 36 Hosp. & Community
Pschiatry 254, 256 (1985)("L[SJ]ince the guilty but mentally i11 statute
was one of three independent variables (legislative changes)

implemented simultaneously, its influence on the dependent variable
(the number of acquittals) cannot be determined.)
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“implementation. Indeed, the legislative process may be complicated by

political considerations. The content of Tegislation that is enacted
often has no simple or direct relationship to the legislators’
motivations. For these reasons, the fundamental values to be upheld, the
major goals, and the social harms to be avoided by a legislative measure
may best be reflected by how it is perceived by the individuals charged
with its implementation.

One of the most striking results of the survey of perceptions and
reception of GBMI laws conducted by the Institute is the variety of
responses to GBMI provisions within each state. This may reflect a
general ignorance or a lack of consensus about the consequences of the
actions of those responsible for implementing GBMI laws. Decisions
apparently are being made by lawyers, judges, and juries on the basis of
beliefs (e.g., GBMI offenders will receive treatment) which are totally
at odds with reality. This underscores the importance of empirical data
to inform policymakers about what professionals, the public, and special
interest groups believe is occurring as a result of the use of the GBMI
plea and_verdict and to point out the discrepencies between beliefs and
reality.

Forty-two percent of the 136 survey respondents in the eleven states
thought that the GBMI legislation in their state was created to limit the
insanity defénse either by a reduction of NGRI pleas, by elimination of
perceived abuses in the administration of the defense, or by reduction in
the incidence of insanity acquittals. One-quarter of the respondents
perceived the provision of treatment of mentally disordered offenders as
a major purpose underlying the GBMI provisions. Forty-two respondents
believed that the purpose behind the GBMI alternative was to increase the
criminal justice system's control of mentally disordered offenders or to
protect the public. Given the public furor that ushered in the GBMI
legislation, fueled mostly by concern for public safety and not
necessarily for the plight of mentally disordered offenders needing
treatment, the actual or perceived treatment ideals of the GBMI
legislation may have been no more than the sugar coating to make the GBMI
pill easier to swallow. Illustrating that the content of legislation may
bear no direct relationship to legislators' motjvations, two Alaska
attorneys stated that the purpose of that state's GBMI legislation was to
ward off a move toward total abolition of the insanity defense and to
facilitate the passage of legislation to change the state's insanity
standard.

The major perceived strengths of the GBMI laws were their provisions
for mental health treatment, increased control over and protection from
mentally i11 offenders, and the availability of an alternative verdict in
criminal proceedings. Of 136 survey respondents, 55 (40 percent) viewed
provisions for treatment as the major strength of GBMI laws. These
provisions were cited most often as strengths by attorneys, judges,
mental health professionals, and corrections personnel, a view which may
reflect no more than wishful thinking. The second most frequently

8. Part Two, "A Telephone Survey of Eleven States," pp. 2-1 to 2-342.
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mentioned strength of the GBMI provisions was the increased public
protection they offered (22 percent). Surprisingly, only five
respondents mentioned the curtailment of the insanity defense as a viable
means toward the outcome of increased public protection. That so few
respondents viewed the limitation of the insanity defense as a strength
of GBMI legislation is at odds with the perception that 1imitation of the
insanity defense was a major legislative intent of the GBMI provisions.

Thirty-four (27 percent) of 125 respondents expressing an opinion
about the weaknesses of the GBMI legislation said that the actual
provision of treatment to GBMI offenders was inadequate. These
respondents considered mental health treatment provided to GBMI offenders
to be no better or worse than the generally inadequate mental health
treatment provided to other prisoners. Approximately one out of five
respondents (22 percent) cited abusive or improper implemenation of GBMI
provisions as a major weakness. Other weaknesses cited included problems
in the administration of the GBMI provisions, a general irrelevancy or
redundancy cf the provisions, victimization and stigmatization of
mentally disordered offenders, the curtailment of proper insanity
defenses, and the overall unfairness, immorality, and unconstitutionality
of the provisions.

IV. THE EFFECTS OF GBMI PROVISIONS
A. GBMI Findings To Date

The most easily recognizable effect of GBMI laws is the actual use of
the GBMI plea and verdict. This obvious consaguence should not be
trivialized because attorneys, judges, and juries could have easily
refused to use the GBMI option despite its provision in law. There is an
important distinction between the lack of impact of a statutory reform
because no one attempted to apply its provisions and because such
attempts were made but failed.

Table 1, on the next page, represents the "best estimates" by survey
respondents of the number of GBMI findings rendered since enactment of
the GBMI Taws in the twelve states; the figures for Georgia, I11inois,
and Michigan represent official numbers of GBMI findings provided by the
corrections officials in those states.

Like NGRI findings, GMBI findings are relatively rare.9 Even in
the four states with relatively large numbers of GBMI offenders, most
Jurisdictions have had 1ittle direct experience with the GBMI
alternative. For example, of the 102 counties in I11inois, only 43 (42
percent) have had criminal defendants found GBMI; only three experienced

9. For example, in Michigan from 1976 through 1983, an average of 26
defendants per 100,000 male arrests were acquitted by reason of
insanity, compared to 16 defendants found GBMI. Blunt & Stock,
Guilty But Mentally I11: An Alternative Verdict, 3 Behavioral
Science & the Law 49 (7985).

E-9




Table 1

Estimated Number of GBMI Findings from the
Effective Date of GBMI Legislation to May 1984

Findings
State Effective Date GBMI Findings Per Month
Alaska October 1, 1982 15 0.75
Delaware July 2, 1982 4 0.17
Georgia July 1, 1982 172 7.48
Indiana September 1, 1980 150 3.33
I11inois September 17, 1981 133 4.09
Kentucky March 26, 1982 35 1.35
Pennsylvania December 15, 1982 15 0.86
Michigan August 6, 1975 239 2.55
New Mexico May 19, 1982 12 0.49
South Carolina May 16, 1984 0 0.00
South Dakota March 19, 1983 5 0.34
Utah March 31, 1983 17 1.21

Total Findings - 797

- more than five GBMI cases. _Also, most (83 percent) of the GBMI findings

occurred in urban counties.10

B. Characteristics of Defendants Found GBMI

Data derived from the case files of GBMI offenders in Georgia,
I1Tinois, and Michigan reveal_a demographic profile typical of the GBMI
offender in the three states.!l The typical incarcerated GBMI offender
in these three states is a relatively young (i.e., under 32 years old),
white male. Though age and gender did not vary among the states, 70
percent of GBMI offenders in I11inois were white as opposed to
approximately 50 percent in Georgia and Michigan. Also, the typical GBMI
offender has been convicted of serious crimes against persons (especially
murder and sex crimes), as opposed to property crimes. There is an even
chance that he was charged with more than one crime, and a greater chance
that he has a history of previous contacts with the criminal justice
system. More than 1likely (approximately a 75 percent chance), he also
has had at least some prior contact with the mental health system,
usually hospitalization in a state hospital. Once in the corrections

10. Part Three, "II.A. Descriptive Data," pp 3-20 to 3-62.

11. gart Three, "II1.A.2. GBMI Offender Characteristics," pp.3-44 to
-62.




system, there is approximately an 80 percent chance that he was diagnosed

- as having a recognizable and serious mental disorder, with a fifty

percent chance of a diagnosis of psychotic or nonpsychotic disorder. The
typical GBMI offender appears to be more similar to the typical NGRI
acquittee on some variables and more Tike the guilty offender on others;
e¢n most he is somewhere between the two.

When survey respondents were asked what characteristics distinguish
GBMI offenders, their answers did not present a clear composite picture.
In agreement with the typical profile of a GBMI offender drawn from the
case file records of GBMI offenders in Georgia, I11inois, and Michigan,
however, a number of survey respondents associated GBMI offenders with
serious, violent crimes against persons, as well as sex offenses,
especially against minors. Other respondents stated that GBMI offenders
tended to be convicted of drug-related crimes, shopliifting, and other
offenses for which corrections treatment programs existed. Still others
said that the GBMI label is applied to all types of offenders and offense
categories.

C. Implementation of GBMI Provisions

Although the principal aim of GBMI Tegislation appears to have been
to protect the public by incarcerating mentally disordered offenders who
might otherwise be released following NGRI findings, proponents also
intended that the GBMI plea and verdict to have some intermediate effects
on trial procedures. For example, some suggested that the GBMI
provisions would simplify the criminal proceedings in which mental
aberration is an issue.

That at least some changes have occurred in the manner in which
mentally disordered individuals are handled by the criminal justice
system was confirmed by most of the survey respondents. A significant
minority of respondents, however, denied that the GBMI laws had altered
business as usual. Most survey respondents in Alaska and Indiana, for
example, said that the GBMI alternative failed to change significantly
the processing of mentally disordered offenders through the mental
health-justice system. An Indiana attorney said that the GBMI
alternative "offers no advantage, it is the same as a guilty plea or
verdict." Whether such opinions are true assessments of practices and
procedures or simply reflect dissatisfaction with the GBMI Taw is
arguable. Given that the majority of survey respondents reported actual
changes in practice, it is unlikely that existing practices were not
altered somewhat as a result of the GBMI legislation. The most
noticeable changes attributable to the availabilty of the GBMI
alternative appear to be in the area of plea negotiation.

1. Plea Negotiation

Most of the GBMI findings in Georgia (86 percent), I11linois (58
percent), and in Michigan (51 percent) resulted from pleas as opposed to
bench trials and jury verdicts. The same appears to be true in other
states. According to survey respondents, the GBMI provisions have had a
measurable impact on the plea process in cases involving mental
aberration. Even in Alaska, where the GBMI statute does not provide



expressly for a plea of GBMI (as opposed to a court ruling or jury
finding), or in Indiana, where policy discourages plea negotiation, the
availability of the GBMI alternative increases the willingness of parties
to enter into plea negotiation. Reportedly, this willingness seems to
stem from several sources. First, whether it is illusory or not, the
promise of treatment draws defense counsel to the GBMI plea in cases in
which an insanity defense is unlikely to succeed. Some attorneys
apparently believed that a GBMI plea increases the chances that a court
will take notice of a defendant's mental disorder as a mitigating factor
in sentencing. Another source of willingness to plea is the fear that a
jury would be less 1ikely to render an NGRI verdict because of the
availability of the GBMI alternative.

2. Pretrial Mental Health Examination

Before acceptance of a plea or a finding of GBMI, a court may require
that the defendant be evaluated by a psychiatrist, psychologist, or some
other mental health practitioner. As noted earlier, the statutory
prerequisites to the acceptance of a GBMI plea, the procedures for
pretrial mental health examination, and prerequisite for a finding of
GBMI vary from state to state. Nevertheless, all but three survey
respondents who conducted pretrial mental health evaluations said that
their methods and procedures for conducting and reporting mental health
examinations were not affected by GBMI legislation.

3. Trial Procedures

"With the possible exception of jury behavior and the text of jury
instructions in GBMI cases, trial procedures appear largely unaffected by
GBMI provisions. When asked whether the availability of the GBMI
alternative had changed the involvement of mental health experts in
criminal cases, 44 (75 percent) of the respondents felt it had not.

Also, respondents generally reported no special criteria or factors that

judges and juries use in making GBMI determinations other than those that
would be expected based on the requirements of substantive law (e.g., the
presence of mental illness not meeting the standard for insanity).

How has the availability of the new verdict affected jury trials? Do
juries understand and make appropriate distinctions between the
definitions of insanity and mental illness? Do juries generally
understand the expert testimony presented at trial? Do juries understand
the typical jury instructions provided to them? Do they understand the
dispositional differences between an NGRI and a GBMI finding? Have the
GBMI laws increased or decreased the number of jury trials in cases
involving mental aberration? Great variability characterized the answers
to these questions provided by judges, attorneys, and forensic mental
health examiners. No clear consensus emerged.

Most respondents were unaware of jury trials involving GBMI
findings. One point of agreement was that only a minority of GBMI
findings result from jury verdicts. Only four of the approximately 56
GBMI findings in Alaska, Delaware, Pennsylvania, South Dakota, and Utah
were thought to be jury verdicts. In New Mexico, survey respondents
could not identify a single GBMI case that did not result from a plea.



This is consistent with case processing data from the states with
considerably more GBMI cases. Only 9, 12, and 29 percent of the GBMI
findings in Georgia, I1linois, and Michigan, respectively, were rendered
by juries. This predominance of plea negotiation and bench trials is
noteworthy because the GBMI verdict was created, in part, to simplify jury
deliberations.

According to survey respondents, in the relatively few jury trials
involving the GBMI alternative, jury behavior varied depending upon the
quality of mental health expert testimony, the presentation of other
evidence, and jury instructions. Survey respendents were of the opinion
that jurors were no more confused and no more enlightened by the
availability of the GBMI alternative. Trial procedures, when they take
place, seemed to be largely unaffected by GBMI provisions.

D. Case Disposition

Undoubtedly, the societal values to be protected, the goals to be
obtained, and the harm to be avoided by the adoption of GBMI laws reflect
a much greater concern over what happens to a GBMI offender at the
conclusion of the criminal proceedings than during them. Generally
speaking, a sentencing judge may impose any sentence on a defendant found
GBMI that could be imposed on a defendant found guilty, including
probation and the death penalty. This egalitarian provision seems to have
been translated into practice. Indeed, the data suggests that GBMI
offenders may be receiving Tonger sentences than non-GBMI offenders.

In Georgia, the average sentence GBMI offenders received was 11.76
years, compared to an average of just over nine years for all offenders
committed to the Department of Rehabilitation. In Michigan, GBMI
offenders also received longer sentences than those imposed on defendants
found guilty. Twenty-three percent of the GBMI offenders, as opposed to
36 percent of other Michigan inmates, received sentences between one and
five years in length. On the other hand, 21 percent of the GBMI offenders
received sentences of 16 years or more, in comparison with 12 percent of
the non-GBMI prison population. This suggests that GBMI offenders, the
vast majority of whom are convicted following pleas, are receiving longer
sentences than those imposed on guilty offenders. The relationship
between sentence length and verdict--with GBMI offenders receiving longer
sentences than their guilty counterparts--remains even when offense and
mental health histories are controlled.!

When asked whether the length or type of sentence imposed on GBMI
offenders and guilty offenders differed in practice, 58 percent of the
survey respondents stated that they did not. In contrast, 11 percent felt
that GBMI offenders received lighter sentences. Only fifteen percent of
the respondents were in agreement with the case processing results in
Georgia and Michigan insofar as they said that GBMI offenders would
receive stiffer sentences. Sixteen percent of the respondents stated that
it was too early to know whether the actual sentences varied. Reflecting
the views of the majority of the respondents, a Georgia prosecutor

12. Part Three, "II.B. Comparisons Within States," pp.3-62 to 3-93.
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contended that no compelling reasons exis%ed to justify different
sentences for GBMI and guilty offenders.!

A question which is perhaps closer to public concern than the
comparative sentences imposed on GBMI and guilty offenders is whether
defendants found GBMI are separated from society for longer periods than
insanity acquittees. Since the GBMI law was instituted in Michigan,
approximately 75 offenders convicted under the law have been released from
prison before June 15, 1984. Their confinement averaged 3.99 years as
compared to 1.43 years for insanity acquittees. This difference in
confinement periods could not be generalized to Georgia and Il1linois,
however, because the GBMI laws are too recent in these two states to allow
any meaningful comparisons. Survey respondents were split in their
opinions about whether GBMI offenders or NGRI acquittees are confined for
longer periods. Of the 42 respondents who addressed the issue, 57 percent
said that GBMI offenders are imprisoned longer; 38 percent said that, all
things being equal, NGRI acquittees are hospitalized longer. Five percent
believed that confinement periods are roughly equal.

E. Treatment

Contrary to the views held by the public, jurors, and many members of
the mental health-justice system, a GBMI finding does not guarantee
treatment. As a matter of law and practice in all twelve states, a
defendant found GBMI is likely to receive mental health care and treatment
only if the need for treatment is indicated by a post-conviction mental
health evaluation and, in some states, only if available mental health
resources permit.

0fficial records in Georgia, I11inois, and Michigan indicate that at
Teast 90 percent of the GBMI offenders actually received a post-conviction
mental health evaluation. Roughly two-thirds (64 percent in Georgia; 65
percent in I1linois; and 72 percent in Michigan) of the offenders
evaluated were recommended for some form of mental health treatment and
care.l4 In most cases (80 percent), the departments of corrections
provided treatment to convicts for whom such treatment was recommended.
However, according to survey respondents with direct knowledge of
available mental health services, GBMI offenders are no more 1likely to
receive treatment than mentally disordered offenders in the general inmate
population to whom the GBMI label is not applied.

V. CURTAILMENT OF THE INSANITY DEFENSE

The ngor purpose of GBMI legislation was to curtail the insanity
defense. Have GBMI provisions accomplished this purpose? In

13. Part Two, "III.F.4.a. Sentencing," pp.2-35 to 2-38.

14. Part Three, "II.A.2. GBMI Case Processing Characteristics," pp. 3-22
to 3-44.

15. Part One, "II.A. Legislative Purposes," pp. 1-9 to 1-12; Part Two,
"IV. State Profiles," pp. 2-59 to 2-342 (each of the eleven state
profiles contains a section describing the historical context and
purposes of the GBMI legislation).
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Michigan, the raw frequency of NGRI findings was left undisturbed by the
introduction of the alternative verdict. In Iilinois, the number of
insanity acquittals actually increased from 124 during a 33-month period
before enactment of GBMI legisTation, to 154 during a comparable period
after the effective date of the legislation. Insanity acquittals in
Georgia dropped from 95 in the 18 months before the effective date of the
GBMI provision to 67 afterward, a 29 percent reduction. Looking only at
the data from 1983, however, the first full year the GBMI alternative was
available in Georgia, a total of 88 defendants were found GBMI while 42
defendants were acquitted by reason of insanity, two more than in 1982.
In Alaska, where the GBMI provisions were enacted into law at the same
time that the insanity standard was narrowed and the burden of proof was
shifted from the prosecution to the defense, only one insanity defense has
succeeded since the effective date of the legislation.

These data lead to the conclusion that GBMI legislation, in
combination with other changes in the laws affecting mentally disordered
offenders, has not resulted in a reduction of the frequency of insanity
acquittals in two states (I1linois and Michigan), and that the slight
decrease in insanity acquittals in the other state (Georgia) may or gay
not have had anything to do with the enactment of GBMI 1egislation.1 A
reasonable argument can be made that if GBMI legislation, in combination
with other legislative measures aimed at reducing the success of insanity
defenses (e.g., a narrowing of the standard of insanity), did not reduce
the frequency of insanity acquittals, the enactment of GBMI legislation
alone would not do so either.

By examining the characteristics of defendants found GBMI, NGRI, and
guilty, it is possible to determine if the GBMI defendants are more
similar to those found NGRI or guilty and thereby further test the
conclusion that GBMI findings have not appreciably displaced NGRI
findings. Notwithstanding the confounding factors discussed earlier, GBMI
findings would be shown to have displaced NGRI findings (as intended by
GBMI supporters) if (a) significant differences exist between the classes
of defendants found GBMI and those found NGRI and (b) the GBMI provisions
can be shown to have changed the composition of the NGRI class. In
Georgia, where insanity acquittals dropped by almost a third after the
enactment of the GBMI legislation, one would expect GBMI findings to have
a displaced NGRI findings. On the other hand, in ITlinois where
acquittals rose, no such displacement would be expected. Analysis of
these effects did 1ittle to disturb the conclusion that the GBMI
provisions have minimal effects on the frequency of insanity acquittals,
yet it does suggest that they may have had subtle effects on the
composition of the class of insanity acquittals.

16. It is important to note that the study employed "frequency of insanity
acquittals" as an index of whether or not GBMI legislation curtailed
insanity defenses. Unfortunately, no data on the frequency of
in??nitydg1eas before and after the enactment of GBMI legislation was
collected.



In IT1inois, the two groups of defendants found NGRI differed in
post-trial mental health diagnoses and in lengths of confinement. The
proportion of insanity acquittees diagnosed as suffering from psychosis
decreased from 70 to 51 percent after the enactment of the GBMI law. The
average length of confiP9ment dropped from a little over two years %0 a
1ittle over six months. In Georgia, where the decrease in insanity
acquittals would be consistent with a displacement effect, the two aroups
were essentially the same.

Although the data generally support the conclusion that the GBMI
provisions have failed to curb the frequency of insanity acquittals, that
conclusion must be qualified. As noted earlier, in most states the
enactments of GBMI Tegislation was accompanied by other changes in
legislation, policy, and procedures that confounded the effects that GBMI
provisions had on the insanity defense. Another qualification has less to
do with the cogency of the conclusion that the GBMI provisions have done
1ittle to curb the insanity defense than with the measure used to test
it. Given that the GBMI plea and verdict supplement rather than supplant
the insanity defense as a matter of Taw, the underlying assumption is that
some but not all criminal defendants should be found GBMI instead of
NGRI. In other words, retention of the insanity defense, supplemented by
the GBMI alternative, reflects the moral judgment that some defendants do
not deserve criminal sanctions because of their mental aberration.
Therefore, a true measure of the success of GBMI provisions is the
elimination or substantial reduction of ijnappropriate insanity pleas and
verdicts, i.e., cases in which defendants who deserve to be held
criminally responsible for their actions are instead exculpated.
Unfortunately, only in hindsight does agreement exist about what
constitutes "appropriate" insanity acquittals. That is, an insanity
determination may be deemed retrospectively inappropriate in cases in
which an insanity acquittee commits a serious crime shortly after his or
her release from a hospital. Even if the GBMI alternative is shown to
curtail the insanity defense, the question remains whether it has such
effects in appropriate cases.

VI. CONCLUSION

Approximately 800 defendants who raised claims of mental disorder in
criminal proceedings have been found GBMI in the twelve states in which
this alternative verdict is available. They tend to be relatively young,
white males convicted of serious crimes against persons. Most are charged
with multiple crimes and have a history of previous contacts with the
criminal justice system and the mental health system. Eighty percent have
a recognizable mental disorder and most are treated accordingly once in
the corrections system.

Aithough inspired by similar circumstances--usually involving insanity
acquittees perceived as threats to public safety-~the GBMI Taws of the

17. This data may appear counterintuitive given the expectation that the
GBMI verdict would displace insanity acquittals in cases involving
non-psychotic defendants, thereby increasing the proportion of
insanity acquittees with psychoses.
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twelve state differ significantly in fundamental ways such as the standard
for GBMI determinations, the type of cases in which they apply, and the
procedures by which they are administered. It is clear that there is no
single GBMI statute or concept. Nor is there a uniform perception of GBMI
among those responsible for implementing it. A striking outcome of the

. survey of lawyers, judges, mental health and corrections officials, and

others who deal with GBMI offenders, is the variety of responses within
each state and the degree to which they reflect beliefs at odds with
reality. The differences in the GBMI laws among the states and the
varying perceptions of those Taws underscore the importance of empirical
data (and expedient mechanisms to collect such data) to inform policy
makers about what professionals, the public, and special interest groups
believe is occurring with the use of the GBMI provisions and to point out
the discrepancies between beliefs and reality. States without GBMI Taws
should carefully consider variations in existing GBMI laws and their
implications before attempting legislative reform.

Except for an increase in plea negotiations, the GBMI provisions have
resulted in Tittle change in the manner in which the criminal justice and
the mental health systems handle mentally disordered defendants in
criminal proceedings. Despite the hopes of its proponents and the fears
of its critics, GBMI legislation has not spelled the demise of the
insanity defense. Indeed, it appears not to have appreciably disturbed
the frequency of NGRI findings. Although touted by proponents as an
attractive alternative to the NGRI verdict for juries to consider, most
GBMI findings (1ike NGRI findings) result from pleas and bench trials.
And, contrary to views held by much of the public, jurors, and many
members of the mental health and criminal justice systems, GBMI offenders
are not guaranteed treatment by GBMI laws. GBMI offenders are no more
1ikely to receive treatment than mentally offenders in the general inmate
population to whom the GBMI label is not applied. Indeed, being found
GBMI instead of guilty seems to offer few advantages to mentally
disordered criminal defendants. They are given stiffer sentences than
their guilty counterparts without any greater access to mental health
treatment. GBMI offenders also appear to be imprisoned for longer periods
of time than NGRI acquittees are involuntarily hospitalized. Clearly,
lawyers for defendants should consider whether they might be misleading
their clients by urging them to plead GBMI.

Guilt, insanity, and mental illness are not merely characterizations
of behavior but expressions of society's attitudes toward criminal
defendants and proposals for handling those so characterized. A constant
tension exists in the criminal justice system between the need to control
crime and society's unwillingness to impose condemnation and punishment
when extenuating circumstances mitigate against imposing blame. The
perception that we are as a society today more vulnerable to crime than in
the past may have eroded public sympathy for mentally disordered persons
who commit crimes. The GBMI alternative may be a sign of this change in
public attitude. However, while such a change is clearly reflected in
legislation and policy, it has yet to be translated into fundamental
practical changes in the way mentally disordered defendants are handled by
the criminal justice system.

E-17



PART ONE. CURRENT STATE OF THE KNOWLEDGE*

*Revised versions of this part have been published in two separate
articles: McGraw, Farthing-Capowich & Keilitz, The "Guilty But Mentally
I11" Plea and Verdict: Current State of the Knowledge, 30 Villanova Law

Review 117 (1985); McGraw & Keilitz, GuiTty But Mentally I17: A
Legislative Response to the Insanity Defense, 8(3) State Court Journal 4

(1984). The review of the statutes in these articles includes South
Carolina's GBMI statute, enacted in May 1984. South Carolina's
legislation is not included in the review of current GBMI statutes in
Part One. See note 11 infra.



Preceding page blank

I. INTRODUCTION

Punishment deters not only sane men but also
eccentric men, whose supposed involuntary acts
are really produced by a diseased brain capable
of being acted upon by external influence. A
knowledge that they would be protected by an
acquittal on the grounds of insanity will
encourage these men to commit desperate acts,
while on the other hand certainty that they will
not escape punishment will terrify them into a
peaceful attitude towards others.

Queen Victoria, 18821

The criminal law's efforts to place mentally disabled defendants
in a separate category can be traced back centum’es.2 By the beginning
of the nineteenth century, the criminal law of England treated the insane
much as they are treated today in the United States -- a successful
insanity defense resulted in acquittal and, usually, confinement in a
mental hospita].3

Throughout its history, the insanity defense has faced
opposition. One form of opposition has been the adoption of an
alternative verdict, either to supplant or supplement the verdict of not
guilty by reason of insanity, that would acknowledge a defendant's
unsound mind at the time of the misconduct yet not absolve him or her of

criminal responsibility. Queen Victoria's displeasure with the acquittal

by reason of insanity of notorious defendants 1ike James Hadfield, who in

1. Letter from Queen Victoria to Prime Minister Gladstone (April 23,
1882), cited in, N. Walker, Crime and Insanity in England 189 (1968).

2. See D.H.J. Hermann, The Insanity Defense: Philosophical,
Historical, and Legal Perspectives (1983); N. Walker, supra note 1.

3. See Criminal Lunatics Act, 40 Geo. 3, ch. 94 (1800).
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1800 attempted to murder King George III,4 Daniel M'Naghten, who in

1843 attempted to assassinate the British Prime Minister Sir Robert
Pee'l,5 and Roderick Maclean, who in 1882 attempted to kill Queen
Yictoria herse]f,6 Ted to passage of the Trial of Lunatics Act in
1883.7 This Act supplanted the verdict of not guilty by reason of
insanity with that of "guilty but insane."8
Almost a hundred years passed before any jurisdiction in the
United States adopted an alternative verdict. In 1975, in response to
extreme public outcry over the release of approximately 150 insanity
acquittees following the Michigan Supreme Court's decision in People v.

9

McQuillan,” Michigan became the first state to enact a "guilty but

4, Hadfield's Case, 27 Howell 1281, 27 St. Tr. 1281 (1800).
5. M'Naghten's Case; 8 Eng. Rep. 718 (1843).

6. See S. L. Golding & C. Roberts, The Interface of Ethical and
Clinical Decision-Making: An Historical and Empirical Analysis of the
Attribution of Criminal Respnsibility 7-8 (1984) (Department of
Psychology, University of I111inois, Champaign, I11inois); Robey, Guilty
But Mentally I11, 6 Bull. Am. Acad. Psych. & L. 374, 377 (1978).

7. Trial of Lunatics Act, 46 & 47 Vict., ch. 38 (1883) (repealed by
Criminal Procedure (Insanity) Act (1964)).

8. Under the Trial of Lunatics Act, a person determined to be
"insane, so as not to be responsible, according to the law, for his
actions at the time when the act was done" would be found "guilty of the
act or omission charged against him, but ... insane ... at the time when
he did the act or made the omission." Id. at ch. 38 4(2). A person
receiving this special verdict was to be "kept in custody as a criminal
Junatic" in accordance with the same "rules or orders ... having
reference to a person or persons acquitted on the ground of insanity.”
I1d. at ch. 38 2(2) & (4). Because a guilty but insane finding had the
same dispositional conseguences as a not guilty by reason of insanity
verdict (i.e., acquittal), see id. at ch. 38 2(4), whether the Trial of
Lunatics Act of 1883 was any more than a change in semantics is
arguable. See Felstead v. Rex, 1914 A.C. 534 (guilty but insane verdict
is an acquittal, not a conviction).

9. 392 Mich. 511, 221 N.W. 2d 569 (1974). See infra notes 25-29 and
accompanying text. ""

[
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mentally 111" (GBMI) statute. This enactment has served as a

prototype for other states. By 1984, eleven states]] had followed
Michigan's'1ead by adopting the GBMI verdict to be considered alongside
the tradifiona] verdicts of guilty, not guilty, and not guilty by reason

of insanity (NGRI). At least eleven other states have considered or are

12

considering adopting similar legislation. In 1982, numerous bills

that included some version of a GBMI verdict were introduced in the

13

United States Congress. Its ready acceptance by twelve states,

10. 1975 Mich. Pub. Acts 180. For an account of the GBMI verdict's
development in Michigan, see Smith & Hall, Evaluating Michigan's Guilty
but Mentally I11 Verdict: An Empirical Study, 16 U. Mich. J. L. Ref. 77,

80-85 (13982).

11. Alaska Stat. §12.47.040 (Cum. Supp. 1983); Del. Code Ann. tit.
11, §408 (Cum. Supp. 1982); Ga. Code Ann. §17-7-131 (Cum. Supp. 1983);
I11. Ann. Stat. ch. 38, §115-2(b) (Smith-Hurd 1983); Ind. Code Ann.
§35-35-2-1 (Burns Cum. Supp. 1982); Ky. Rev. Stat. §504.120 (Cum. Supp.
1982); N.M. Stat. Ann. §31-9-3 (Cum. Supp. 1983); 18 Pa. Cons. Stat. Ann.
§314 (Purdon 1983); S.D. Codified Laws Ann. §23A-7-2 (Pocket Supp. 1983),
and Utah Code Ann. §77-13-1 (Pocket Supp. 1983). South Carolina adopted
GBMI legislation, Ratification 458, on May 16, 1984.

12. See, e.g., S. B. 323, 7th Leg. 2d Reg. Sess. (1982, Florida)
(defeated in committee); H.B. 710, 7th. Leg. 2d Reg. Sess. (1982,
Florida) (defeated in committee); S.B. 2073-80, 10th. Reg. Sess. (1980,
Hawaii) (passed House, defcated in committee); H.F. 24, 70th Gen. Assem.
Reg. Sess. (1983, Iowa) (legislation withdrawn); S.B. 806, Reg. Sess.
(1978, Maryland); S.B. 11765, 203rd. Sess. (1980, Mew York); S.B. 4013,
202nd. Sess. (1979, New York); S.B. 7185, 201st. Sess. (1978, New York);
H.B. 9705, 201st. Sess. (1978, New York); S.B. 148, 114th Gen. Assem.
Reg. Sess. (1982, Ohio) (defeated in committee); S.B. 297, 113 Gen.
Assem. Reg. Sess. (1979, Ohio); S.B. 169, Reg. Sess. (1979, New
Hampshire) (referred to study in the Senate); H.B. 234, 57th Biennial
Sess. {1983, Vermont) (defeated in committee); H.B. 398, Reg. Sess.
(1982, Virginia) (defeated in committee); S.B. 107, 66th Reg. Sess. (West
Virginia, 1983) (amended by committee, reported to Senate, rejected at
third reading).

13. S.2672, H.R.5395, 6653, 6702, 6709, 6716, 6717, 6718, 6726,
6742, 6947, 6949, 97th Cong., 2d Sess. (1982). See also infra note 33.
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within the short span of eight years, has made the GBMI verdict the most
popular solution to perceived defects of the traditional insanity
defense.l4
Unlike an NGRI or a "guilty but insane" verdict, which holds the
defendant blame1ess,]5 a GBMI verdict holds the defendant criminally
responsible for the offense and allows imposition of the same sentence
that could be given a defendant found guilty of the same offense, yet
promises mental health evaluation or treatment during the term of the
sentence. Prompted by highly publicized cases, usually involving
acquittals by reason of insanity of defendants perceived to be threats to
public safety, legislators hoped that the GBMI verdict would offer juries
an attractive alternative to the NGRI verdict and, thereby, undercut the
use of the insanity plea and verdict and prevent the early release of
dangerous insanity acquittees.16
Despite its rapid adoption in twelve states, the GBMI verdict

has been criticized roundly by scholars and professionals as conceptually

flawed and procedurally problematic. Several professional organizations

14, A few states have adopted laws reminiscent of the Trial of
Lunatics Act of 1883. Maryland has judicially developed a "guilty but
insane" verdict. See infra note 45-52 and accompanying text. Oregon now
has a "guilty except for insanity" verdict. See H.B. 2075, 62nd Or.
Legis. Assem., Reg. Sess. (1983). Connecticut enacted and later repealed
a "quilty but not criminally responsible" verdict. See Conn. Gen. Stat.
§53a-13 (Cum. Supp. 1983) (repealed 1983). A1l these verdicts have the
same dispositional consequences as an NGRI verdict.

15 See supra notes 8 & 14.

16. See infra notes 24-33 and accompanying text.
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have taken positions opposing the verdict.]7 The American Bar
Association, for example, has édopted as official policy the standard
recommended by its Standing Committee on Association Standards for
Criminal Justice: that "[s]tatutes which supplant or supplement the

verdict of not guilty by reason of insanity with a verdict of guilty but

d."18

mentally i11 should not be enacte The commentary accompanying

this standard concludes:

The "guilty but mentally i11" verdict offers
no help in the difficult question of assessing a
defendant's criminal responsibility. This
determination in insanity cases is essentially a
moral judgment. If in fact the defendant is so
mentally diseased or defective as to be not
criminally responsible for the offending act, it
would be morally obtuse to assign criminal
liability. The "guilty but mentally i11" verdict
also lacks utility in the forward-looking
determination regarding disposition. Guilty
defendants should be found guilty. Disposition
questions, including questions concerning the
appropriate form of correctional treatment,
should be handled by the sentencing tribunal and
by correctional authorities. Enlightened
societal self-interest suggests that all felony
convicts should receive professional mental
health and mental retardation screening and that,
whenever indicated those convicts should receive
mental health therapy. Identifying convicts in
need of such treatment or habilitation and
following up that identification process with
actual treatment has nothing to do with the form
of verdict.!

17. See American Bar Association Standing Committee on Association
Standards for Criminal Justice, First Tentative Draft, Criminal Justice
Mental Health Standards 295-297 (1983) (Standard 7-6.10(b)); American
Psychiatric Association, Statement on the Insanity Defense, (1982); Text
of Position on Insanity Defense, 15 APA Monitor 11 (1984); and National
Mental Health Association, Myths & Realities: A Report of the National
Commission on the Insanity Defense 32-34 (1983).

18. This standard reflects the policy enacted by the ABA's House of
Delegates on February 9, 1983. See American Bar Association Standing
Committee on Association Standards, supra note 17.

19. American Bar Association Standing Committee on Association
Standards, supra note 17 at 297.
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Except for a recently completed study of Michigan's GBMI

verdict,20

no empirical data on the operation and practical
consequences of the GBMI plea and verdict have been reported. Indeed,
beyond Taw reviews commenting on the statutory provisions of a few

states, &)

no comprehensive picture of the GBMI plea and verdict as
currently used by the states that have adopted it has been presented.

The purpose of this article is to present a comprehensive
description of the current state of the knowledge about the GBMI plea and
verdict. Thkee sources of knowledge will be explored: statutory law,
case law, and social science research. The first section of this article
describes the relevant substantive standards, definitions, and procedural
mechanics of the GBMI plea and verdict prescribed by the statutes of the
states that have enacted GBMI legislation. The accompanying tables
present the various GBMI laws, allow a comparison of provisions for the
plea and verdict across jurisdictions, and provide guidance for those
legislatures considering adoption of GBMI statutes or modification of
existing GBMI provisions. The second section briefly traces the judicial
development of the GBMI laws as expressed in appellate court rulings.

Finally, as a prelude to more systematic study of the uses and

consequences of the GBMI plea and verdict envisioned by a number

20. Smith & Hall, supra note 10.

21. Because Michigan has had the longest experience with the GBMI
verdict, its statutes have been the subject of the most extensive legal
analyses. See e.g., Brown & Wittner, 1978 Annual Survey of Michigan
Law: Criminal Law, 25 Wayne L. Revy. 335 (1979); Corrigan & Grano, 1976

Annual Survey of Michigan Law: Criminal Law, 23 Wayne L. Rev. 473

(1977); Hoek, 1980 Annual Survey of Michigan Law: Criminal Law, 27 Wayne
L. Rev. 657 (1798T); Sherman, Guilty But Mentally I11: A Retreat from the

Insanity Defense, 8 Am. J. L. & Med. 237 (1981); Comment, Guilty But

Mentally ITT: An Historical and Constitutional Analysis, 53 Det. J. Urb.

L. 471 (1976); Comment, Insanity--Guilty But Mentally 111 --Diminished

|
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22 the third section reviews the current state

of professional groups,
of empirically-based research in this area and discusses the salient
issues surrounding the operation of the GBMI plea and verdict that

warrant more extensive study.

II. LEGISLATIVE DEVELOPMENTS

A. Legislative Purposes

The GBMI concept made its debut in the United States in 1975
when Michigan enacted its GBMI statute.23 The primary purposes of the
legislation were to curtail the assertion of the insanity defense, to
reduce the incidence of insanity acquittals, and to protect society by

incarcerating mentally disturbed, dangerous defendants who might

Capacity: An Aggregate Approach to Madness, 12 J. Mar. J. Prac. & Proc.
351 (1979); Comment, The Constitutionality of Michigan's Guilty But
Mentally I11 Verd1ct 12 U. Mich. J. L. Ref. 188 118785 Note, Guilty But
Mentally I11: A Cr 't1ca1 Ana]ys1s, 14 Rutgers L. Rev. 453 (1983}.

Reviews of GBMI provisions in other states, however, have begun to
appear in law reviews. See e.g., Northrup, Guilty But Menta]]y In:
Broadening the Scope of Uriminal Responsibility, 44 Ohio St. L. Rev, 797
(1983). Stelzner & Piatt, The Guilty But Mentally I11 Verdict and Plea
in New Mexico, 13 N. M. L. Rev. 99 {1983); Watkins, Guilty But Mentally
I11: A Reasonable Compromise for Pennsylvania, 85 Dick. L. Rev. 289

(1980-81); Comment, Indiana's Guilty But Mentally I11 Statute: Blueprint
to Beguile the Jury, 57 Ind. L. J. 639 {1982].

22. The American Psychological Association's Committee on Legal
Issues, for example, adopted the recommendation that the APA "reserve
judgment about the use of the verdicts of guilty but mentally i11 to
supplement the verdict of not guiity by reason of insanity until such
time as emp1r1ca1 research on effects of this supplementary verdict form
is available." See More on Insanity Reform, Division of Psychology and
Law Newsletter, Summer 1983, at 6, Col. 2; see also National Mental
Health Association, supra note 17, at 44; I. Keilitz & J. P. Fulton, The
%nsaggty Defense and 1ts Alternatives: A Guide for Policymakers 46

1984).

23. 1975 Mich. Pub. Acts 180, §1; Mich. Comp. Laws §768.36 (1982).
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otherwise be found NGRI and re]eaSed shortly thereafter.24

25

In People

v. McQuillan,“” the Michigan Supreme Court struck down the state's

automatic commitment statute because it provided stricter standards and
procedures for insanity acquittees than for persons civilly committed as

dangerous and mentally i11. The court ordered that the approximately 270

26

insanity acquittees™ previously committed automatically and still

hospitalized at that time be provided judicial hearings to ensure that
they met the civil commitment standards (i.e., present mental illness,

.27

dangerousness, or inability to meet basic needs Many of the

patients were subsequently released because they failed to meet the

criteria for involuntary civil commitment.28

Shortly after their
release, two former patients committed violent crimes: one raped two
women and the other murdered his wife. The resulting public outcry
spurred the Michigan legislature to adopt the GBMI plea and verdict.29
In 1981, largely in response to a highly publicized case in
which the defendant raised the insanity defense after committing a

violent offense,30 Indiana became the second state to enact GBMI

24, See Smith & Hall, supra note 10, at 83-85.
25. 392 Mich. 511, 221 N.W. 2d 569 (1974).

26. Smith & Hall, supra note 10, at 82.

27. Supra note 25 at 586.

28. Smith & Hall, supra note 10, at 82-83.

29. Id. See also Comment, Guilty But Mentally I11: An Historical
and Constitutional Analysis, 53 Det. J. Urb. L. 471, 482-483 (1976).

30. State v. Judy, Ind. , 416 N.E. 2d 95 (1981). See Comment,
Indiana's Guilty But Mentally ITT Statute: Blueprint to Beguile the
Jury, 57 Ind. L.J. 039, 639 (1982].
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31

legislation. Similarly, the trial and acquittal of John W. Hinckley,

32

Jr., in the shooting of President Ronald Reagan,™" apparently

influenced many federal and state legislators to introduce GBMI
1egislation.33
Related to the legislative intent to close the perceived
loophole whereby responsible defendants escape punishment for their
misconduct is the intent to offer juries a compromise verdict permitting
condemnation of a defendant's actions yet acknowledgment of his or her
need for mental health treatment.34 The Michigan Court of Appeals has
stated that the GBMI verdict was enacted as an "in-between
c1assification.“35 Jurors reaching this verdict could feel satisfied
that the public was protected and that the defendant would be provided

treatment. Jurors have reportedly felt constrained by the limited choice

between acquittal on the grounds of insanity and a finding of

31. 1981 Ind. Acts, P.L. 298, §4. Ind. Code Ann. §35-35-2-1 (Burns
Cum. Supp. 1982).

32. United States v. Hinckley, Crim. No. 81-306 (D.C. Cir. 1982).

33. See Note, supra note 21 at 453 n.3 ("The dissatisfaction with
the HinckTey verdict created an atmosphere that was ripe for adoption of
alternatives to the insanity defense. The day after the Hinckley
verdict, the Delaware legislature passed a bill adopting the GBMI
verdict."); see also Limiting the Insanity Defense: Hearings Before the
Subcomm. on Criminal Law of the Comm. on the Judiciary, 9/th Cong., 2d

ess., on S. s O s S s S. s S , and $.2669, June 24, 30,
and July 14, 1982 (hereafter cited as Subcommittee Hearings); and The

Insanity Defense: Hearings Before the Comm. on the Judiciary, 97th
ong., ess., on 3. s S. s O s O s . s 5.2678,
S.2745, and S.2780, July 19, 28, and August 2 and 4, 1982 (hereafter
cited as Committee Hearings).

34. See Comment, supra note 30 at 645-646.
35. People v. Jackson, 80 Mich. App. 244, 246, 263 N.W. 2d 44 (1977).
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gui]ty.36 For example, when questioned after their decision following

John Hinckley's trial, several jurors stated they would have preferred to

reach a GBMI verdict had that option been available to them.37

The treatment and punishment goals of the GBMI verdict have been
seriously questioned on both conceptual and practical grounds.

[The GBMI] verdict deoes not ensure in any way that
persons found guilty under it, as opposed to persons
found simply guilty, will be treated any differently
when the trial is over. If persons convicted under
either statute are treated the same way in terms of
disposition, we have developed different verdicts
without any distinction. This may further mislead
juries into believing that a 'guilty but mentally i11'
verdict will somehow insure_treatment and at the same
time protect the community.

B. Current GBMI Statutes

Tables 1, 2, and 3 present the GBMI provisions of eleven state
statutes in effect at this writing.39 They reveal basic similarities

as well as critical differences among the versions of the GBMI plea and

36. See R. Simon, The Jury and the Defense of Insanity 144-45; see
also infra notes 283-304 and accompanying text.

37. Subcommittee Hearings, supra note 33 at 155-170.

38. National Mental Health Association, supra note 17, at 34. See
also Comment, supra note 29 at 645-46 ("[The GBMI verdict] implies a
false promise to the jury that a guilty but mentally i11 defendant will
be punished for his crime and at the same time compassionately treated
for his mental illness, thereby satisfying competing social policies of
the criminal law -- responsibility and treatment. However, such a ruling
in actuality guarantees no such treatment for defendants convicted under
it. A 'guilty but mentally i11' offender is simply a 'guilty' offender
for purposes of disposition upon conviction."); see also supra notes
17-19, and accompanying text.

39. In constructing the tables, the most current versions of the
relevant statutes available to the authors were used. The tables give
statutory citations by section number only, without identifying the
statutory compiiations or indicating the year of the volume, replacement
volume, supplement, or legislative service. The citations refer to the
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verdict adopted by the eleven states. For the sake of clarity and
brevity, many of the entries in the tables have been abridged or
paraphrased. Special care has been taken, however, either to duplicate
the wording of a particular statutory passage or to paraphrase its
meaning concisely, especially if shades of meaning may be particularly
important, as in the statutory standards or definitions presented in

Table 1.

following compilations, which are current through the volume indicated:
Alaska Statutes -- 1983 Advance Legislative Service, II; Delaware Code
Annotated -- 1982 Cumulative Supplement; Georgia Code Annotated -- 1983
Cumulative Supplement; I11inois Annotated Statutes (Smith-Hurd) --
1983-1984 Cumulative Supplement; Indiana Code Annotated (Burns) -- 1982
Cumulative Supplement; Kentucky Revised Statutes -- 1982 Cumulative
Supplement; Michigan Compiled Laws Annotated -- 1982 Replacement Volume;
New Mexico Statutes Annotated -- 1983 Cumulative Supplement; Pennsylvania
Consolidated Statutes Annotated (Purdon) -- 1983 Advance Legislative
Service, III; South Dakota Codified Law Annotated -- 1983 Pocket
Supplement; and Utah Code Annotated -- 1983 Pocket Supplement. The South
Carolina provisions are not included in the tables. South Carolina
enact$? its GBMI statute after this Article went to press. See supra
note . -
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TABLE 1

GUILTY BUT MENTALLY ILL AMD NOT GUILTY BY REASON CF INSANITY
STATUTORY STANDARDS AND DEFINITIONS

\'

'
i

i
i
1
|

saMil Mental I1lness? L Insanity4
STATE - Standard Dafined Standard Defined
ALASKA $As a result of mental disease or tA disorder of thought or mood tinable, as a2 result of mantal dfs- Same 23 "Mental Iliness Defined.”
defect, lacked substantial capa- that substantially impairs ease or defect, to appreciate the
city either to apprectate wrong-  Judgment, behavior, capacity to nature and quality of the criminal
fulness of the conduct or to recognize reality, or ability to conduct. § 12.47.010(a).
confarm conduct to the require- cope with ordinary demands of
ments of law, § 12.47.020. 1ife; includes mental retardation.
§ 12.47.130(3).

DELAWARE Psychiatric disorder substancial- No A 2 result of mental 1liness or No
1y disturbed thinking, feeling or mental defect, lacked substantial
behavior and/or left perscn with capacity to appreciate the wrong-
insuffictent willpower to choose fulness of conduct. § 401(a).
whether to do act. § 401(b).

GEORGIA None 1A disorder of thought or mood Did not have mental capacity to {Meeting the criteria of § 16:342 or
which significantly impairs judg- distinguish between right and § 16-3-3 (see “NGR! Standard”).
ment, behavior, capacity to wrong in relation to the act, § 17-7-131T27(1).
recognize reality, or ability to omission, or negligence. § 16-3-2,
cope with ordinary demands of Because of mental disease, injury,
11fe; tncludes mental retarda= or congenital deficiency, acted as
tion. 17-7-131(a)(2), Ses did because of a delusionmal compul-

§ 17-7-131(c)(2). - son as to the act which overmaster-
ed will to resist cosmitting
the crime. § 16-3-3.
ILLINOIS Not insane.but suffering from a A substantial disorder of tAs a result of mental disease or Lacks substantial capacity either to
mental iliness. thought, mood, or behavior which mental defact, lacked substantial appreciate the criminality of
§ 6-2(c)s impatrs judgment, but not to capacity either to appreciats conduct or to canform conduct to the
extent unablie to sppreciate the criminality of conduct or to requirements of law as a result of
wrongfulness of behavior or con- conform conduct to the require- wmental disorder or mental defect.
form conduct to the requirsments ments of law. § &-2(a). § 1005-1-11.
of law, § 6~2(d).

INDIANA None A psychtatric disorder which tAs a result of mental disease or The defense set out in § 35-41-3-6
substantially disturbs thinking, defect, lacked substantial capacity (see “NGRI Standerd”).
feeling, or behavior and impairs either to apprectate the wrongful- § 35-36-1-1,
sbility to function; includes ness of the conduct or to conform
wental retardation. conduct to the requirements of law,

§ 35-36-1-1. § 35-41-3-6.

KENTUCKY None Substantially impaired capacity TAs a result of mental disease or As 3 result of mental condition,
to use selif-control, judgment, defect, lacked substantial capa- lacks substantial cspacity either to
or discration in conducting one's city either to appreciate the appreciate the criminality of con-
affairs and soclal relations, criminality of the conduct or to duct or to confurm conduct to the
associated with msladaptive conform conduct to the requir requir ts of law. § 504.060(4).
behavior or recognized emotional of law. § 504.020(1).
symptoms -where condition can be
related to physiologicat, psycho-
logical, or sociai factors.

§ 504,060, :

MICHIGAN None >A substantia)l disorder of thought tAs a resuit of mental {liness or Same as "Mental Illness Defined”.
or mood which stgnificantly ime mental retardation, lacked substan- See § 768.21a(l)., Alse, “mental
patrs judgment, behavior, capa- tial capacity either to apprectate Tetardation” means significantly
city to recognize reality, or the wrongfuiness of the conduct or  subaverage general intellectual
ability to cope with the ordi- to conforn conduct to the require- functioning which originates
nary demands of lifs, ments of law. § 76B.21a(1). during the develapmental period
§ 330.140Ca. and is associated with impairment

in adaptive behavior,
§ 330.1300(g). See § 768.21a(1).

NEW MEXICO Nene A substantial disorder of thought, None Ro
mood, or behavior which impaired
Judgment, but not to extent that
defendant did not know what he was
doing or understand the conse-
quences of his act or did not know
that his act was wrong or could
not prevent hiwself from commit-
ting the act. § 31-9-3A,

PENNSYLYANIA None As a result of mental disease or M‘Maghten rule applies. Laboring under such a defect of
defect, lacks substantial capa- UTd niot repeal or otherwise reason, from disease of the mind,
city either to appreciate the abrogate the common law defense as not to know the nature and
wrongfulness of his conduct of insanity. § 314(d). quality of the act or, if he did
or to conform his conduct to know 1t, he did not know he was
the requirements of the law. doing what was wrong.

§ 314(e)(1), § 314(c)(2).
SOUTH DAKOTA None A substantial psychiatric disor- Insane at the time of the act The condition of a person tempo-
. der of thought, mocd or behavior charged. § 22-3-1(3). rarily or partiaily deprived of

which affects 3 person at the time reason, upon proof that at the
of the offanse and which impairs a time of committing the act charged,
person's judoment, but not to the he was incapable of knowing its
extent that he is incapable of wrongfuiness., § 22-1-2(18A),
knowing the wrongfulness of his .
act, § 22-1-2(22).

UTAH None A psychiatric disorder 2s defined As a result of mental {ilness, *Mental fliness” means a mental

by the current Dfagnostic and Sta- lacked the mental state required
tistical Manual of Mental Disor- as an element of the offense
ders which substantially fmpatrs charged. § 76-2-305(1).

mentual, emotional, behavioral, or
related functioning. § 64-7-28(1).

disease or defect. Menta] defect

may be 2 congenital condition or one

the rasylt of injury or a residual

effact of a physical or aental

disease. § 76-2-305(3).

tTable entry, or portion thersof, represents the general import of the provision, although details are excluded.

>Table entry arguadly applies to GBMI defendants, although the provision does not

expressly apply,
1gaMI (Guitty but Mentally I11) includes “Suilty but Mentally [11 at the Time of tRe Crime,” “Guilty and Mentaily I11," and "Not Guilty of the Crime Charged

but Guilty of a Lesser Included Offanse and Mentaily I11," as applicabie.
includes "mentally i11," “mental disease or defect,”

3NGRI (Mot Guilty’ by Reason of Insanity). If no statutory standard exists, one ma
4includes "mental disease or dafect,” “mental capacity,” “delusional comoulsion,®
statutory definition exists, one may have baen established by case jaw,
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and "psychiatric disorder,”

when such terms are usad in GBMI context.
y have been established by case law,

and sinrilar terms, when such tarms are used in NGRI context., If no
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. TABLE 2
' GUILTY BUT MENTALLY ILL PROCEDURES
FROM PLEADING TD FINDING

Plea . Prerequisites to ' Ples Finding?
STATE Avaflabie Acceptance of Pleal Agreements Availabie

ALASKA Ne Not applicable. Not applicable. Yesd
, § 12.47.040(2).

DELANARE Yas Trier of fact must examine all appropriate reports ' Yes
§ 408{a). (including the presentence tnvestigation}, hold a hear § 408(a).
ing on mental {liness issue, and be satisfied defen- .
dant was mentally {11 at time of offense. If trier
13 not so satisfied, plea is stricken or withdrawn
;nd ‘og?f?mnt has right to trial by jury or new judge.
a).

GECRGIA Only in Mot specified. Only in
falony cases, felony cases,
See § 17-7-131 § 17-7-131(d),
m- (9}

ILLINOIS Yas Defendant sust be examined by ciintcal psychologist

Yes
l § 115-2(b}. or psychiatrist and waive right to trial; judge must § 115-3(c).

review examination report(s), hold hearing on mental
heslth issue, and be satisfied there is a2 factual
basis for the plea. § 115-2(b).

INDIANA Yas In svery case, court must address defendant and deter- Yes
§ 35-35-2-1. wine that plea is voluntary and must be satisfied § 35-36-2-3.
. there is a factual basis for plea. § 35-35-1.3.
tin felony case, court must address defendant to
determine 1f he understands rature of charge, inform
him regarding waiver of certain rights and duration
of sentence, and deterwine {f prosecutor and defendant
have executed recommendation. In misdessanor case,
defendant my waive rights without first being
addressed. § 35-35-1-2. If unrepresented by counsel,
defendant sust have freely and knowingly weived right
to counsel, § 35-35-i-1. tSubject to conditioms,
defendant may withdraw plea, § 35«35«14,

KENTUCXY Yes Defendant must waive right to trial and court Yes
§ 504.130(2). must find that defendant was mentally 111 at § 504,120,
time of tha crime. § 504.130(2).

MICHIGAN Only in ODefendsnt wust assert insanity defense and waive right E Only in f!‘ony
felony to trial. Prosecutor must approve of acceptance of plea. cases,
cases, See Judge must, with defendaric's consent, exawine report(s) 753-35(15 and
§ 768.36{2] of centar for forensic psychiatry or other qualified § 768.20a(1).
and pertonnel regarding whether defendant was insane, men-
. § 788.20a(1). uﬂy {11, or mentaily retarded at time of offenss;
haid hearing on {ssue of defendant's mental Hlnes:-
and be satisfied that defendant was wmentalTy {11,
§ 768.36(2).

NEMW MEXICO Yes Clinical psychologist or psychiatrist sust examine tProsecutor and defense attorney or pro se defen- Yes
31-9-38; defendant. Court sust review examination reports, dant may discuss reaching an agreement that, upon § 31-8-38,
rim. P. hold a hearing on tssue of defendant‘'s mentai the entering of a GBMI plea to a charged offensas
R. 21{c). condition, and be satisfied thers |s a factual or a lesser or related offense, prosecutor will
basis that defendant was mentally {11 at time move for dismissal of other charges, recommend or
of offense. § 31-9-3C, tCourt sust address not oppose particular sentenca, or both. Court mey
defendant in open court to inforw him ond deter- accept or reject agreewant. Crim. P, R. 21{g).
mine his understanding of nature of charge,
* duration of sentence, pieading rights, and waiver of
right to trial, and to determine that the ples is
.\ voluntary., Crim. P. R. 21(e}, (f), (h). Verpatim

record of proceedings required. Cpim. P, R, 21(1).

PENMSYLYANIA Yas Defendant must waive right to trial. Judoe must ex- Yes
§ 314(b). amine all reports prepared pursuant to the Rules § 314(a).
of Criminal Procedurs, hold hearing on mental 1liness
issue, and be satisfied defendant was mentally 111 at
time of offense. If judge refuses to accept piea,
defendant may withdraw plea and has right to trial by
Jury or new judge. § 313(d).

SOUTH DAKOTA Yes If defendant intends to introduce expert testimony *Court must inquire whether defendant's plea resuits Yes
§ 23A-7-2. relating to mental 1llness, he shall noti1fy prosecutor from prior discutsions between prosecutor and dee § 23R-26-14,
not lass than 30 days before trial, or at a later fendant or his attorney. § 23A-7-5. See § 23A-7-16,
l tiz:;ocourt directs, and file copy with clerk.
«10-3.

—

If defendant fajls to give notice, court
shall exclude tie testimony. § 23A=10-5. In felony
case, licensed psychiatrist must examine defendant,
coyrt myst examine psychiatric reports and hold hearing
on defendant's mental condition; if there is a factual
basiz, court can conclude defendant was mentaily i11
at time of offense. 1*Court must address defendant
in open court to inform him and deterwine his under-
standing of nature of charge, duraticn of sentence
and certain due process rights, and to determine that
the piea is voluntary. In misdemsanor case, defense
attorney may enter ples and court may impose sentence
immediately., §§ Z3A«7-4, 23A-7-5, See § 2A-7-16.

I Yes tCourt my order defendant avaiuvated at Utah state Court must mke finding regarding whether plea is Yest
§§ 77-13-1, hospital or other suitable facility. Court must: 2 result of a prior plea discussion and agreement § 77-35-21(a).
77-35-11. hold hearing within a reasonable time on mental and, 1f sq, what agraement was reached.
i11ness claim; find that plea is voluntary, that dee § 77-35-11(e)(6) Se- § 77-35-21.5(1).
fendant knowingly waives certain due process rights,

and that defendant knows duration of jentence; advise
defendant that a GBMI plea is not a2 contingent ples
and that {f defendant is found to not be mentally
111, a quilty ples otherwise lawfully rade, remins
a valid plea; and conclude that defendant {s current-
l Iy mentatly i11. § 77-35-21.5(1). See § 77-35-11(e).

tTabie entry, or portion thereof, represents the general imoort of the provision, although details are excluded.

*Although entry reflects a specul GBMI provision (f.e., one that expressly appiies to GBMI defendants), the provision is vague.

llm:ludes procedures for withdrawal of plea, if withdrawal is perwitted by statute.

Zincludes Judgment of court, in absence of GEMI plea, and verdict of jury,

JAlaska also perwits a post-conviction finding of GBMI. If insanity defanse was not raised and evidenca of mental illness was not admitted, following

;gazict;ov{.z d‘;famémt prosecutor, or court may raise GBMI issue, At a hearing it must be shown by & prepondersnce of tha evidance that defandant is

Alncludes *Not Guilty of Crime Charged but Guilty of 3 Lessar Included Offense and Ment3)ly [11* finding.



TABLE 2 (CONTIMUED)

Surden of Proof

§ 77-35-21.5(2).

Prerequisites Regarding Jury Mental |

STATE To Findtng Mental [1)nessS Instructions Examinationsd

ALASKA Assertion of insanity defense or Preponderance of When court instructs jury regarding fCourt must appoint twe qualified
sdmisgibility of evidence of mental dfs- the evidence. possible verdicts, it shall also psychiatrists ar two certified,
ease or defect, § 12.47.040{a), If NGRI § 12,47.040(b). instruct regarding dispositions forensic psychulogists to ex«
vardict is reached as to charged offense avaflabie upon a GBMI or NGRI amime defendant and repert on
because of reasonsble doudt regarding cul- verdict, § 12-47.040(c). his mntal condition, Court mey
pable mental state that is in element of order defendant commwitted to a
the crime, defendant is automatically GBMI secure facility for examination
of lessar included offense. § 12.47.020{c). up to 80 days or longer 17

necessary. § 12.47.070.

DELAWARE Trier of fact sust examine all appropriate Not specifiad. At the conclusion of trial, where *Trier of fact must exawine all
reports (including the presentence tnvesti- warranted by the evidence, charge to appropriate reports, including
gstion), hold a hesring on mental 111ness the jury sheuld include instructtons the presentance investigation.
{ssue, and be satisfied defendent was wan~ regarding the GBMI verdict. § 390%. § 408(a).
tally 111 at time of offense. § 408(a).

GEORGIA Defendant must assart insanity defense. Beyond 2 If defendant contends he was insane or

: § 17«7«131(b}. Trier of fact must find that reasonadie otherwise mentally incompetent at time of *
dafendant s guilty of crime charged and was doubt. crime, judge sust instruct jury that they
mentaily 111 or mentally retarded at time of § 17-7=131(c)(2). may constder NGR! and GEMI verdicts.
crime. § 17-7-131({c){2). § 17-7-131(c).

ILLINOIS Defendant must assart insanity defensa, Beyond a When defendant has assarted insanity de- t1Sefore or during trial a GBMml ples
§ 115+3(c). Court must find that reasomat le fense, the court, when warranted by the my be accepted if defendant has
defendant is guilty of offense charged, doubt. evidence, shall provide jury with 3 undergone an examination by a
was mentally 11 at time of offense, and § 115-3(c). special GBMI verdict forwm as to each of- clinicai psychologist or psychia~
was not legally insane at the time. fense charged and shall saparately ine trist, § ns-z(b%. t*In certain
§ 115~3(c). struct the Jury that a GBMI verdict mey circumstances, court shall, on

be returned instead of a general verdict, motion of the stata, order
but that such a verdict requires finding defendant to submit to
beyond a reasomable doubt that examination. § 115-6.
defendant committed the acts charged,

was not legally insana at the time,

but was mentally 111. § 115-4(4).

INDIAMA Dafendant must assert insanity defense. Mot specified. i¥hen notice of an insanity defense

§ 35~36-2-3. is t1led, court must appoint 2 or
3 competent, disinterested
psychiatrigts to exawine defendant
and to testify. § 35-36-2-2.

KENTUCKY At least 20 days before trial, defendant Defendant mist Prosacution may move for mental
mst file weitten notice of intent to intro~ prove mental examination after defendant files
duce evidence of mental {liness. § 504.070. 1llness by a notice of intent to introduce
Dafendant mist provide evidence at trial of preponderance of evidence of wental 11inass,
his mantal 1liness or insanity at time of the evidence. § 504.070., See “Prerequisites
offense, § 504.120. Prosecution sust prove § 504.130(1}(b). to Finding.”
that defendant is guilty of an offense;
defendant must prove he was mentally 111 at

_ time of offense. § 504.130(1). .

MICHIGAN Dufendant must assart insanity defenss and Beyond At the conclusion of trial, if warranted “Sefore accepting GBMI plea, judge
trier of fact must find that defendant 1is reasonable by the evidence, the court shall fnstruct must examine report(s) of center
guility of an offense, was wentally 111 at doubt . the Jjury to consider ssparately the issues for forensic psychiatry or other
time of offense, and was not legally insane § 768.36(1), of the-presence of mental f)iness and of qualified personnel regarding
at the time, § 768.36{1). insanity, and shall instruct as to the whether defendant was insane,

verdicts of guilty, gquilty but mentally mantaily 111, or mentally recarded
111, not guiity by reason of insanity, at time of offense. § 768,36(2).
and not guilty. § 768.2%9a(2). Ses § 768.20a(2).

NEW MEXICO Defendant must assart insanity defense and Beyond 2 When defendant has asserted insanity de-~ Bafore court may accept 3 GBMI
court must find that defendant is guility of reasomable fense, the court, where varranted plea, clinical psychologist or
the offense charged, was mentally {11 at doubt, by the evidence, shall provide Jury with psychiatrist must examine defen-
time of offense, and was not legally insane § 31-9-30. a spacial GBM1 verdict form and shall dant, § 31-9-3C.
at the time, § 31-3-30, separately instruct the jury that a GOMI

verdict may be returned instead of a
verdict of quilty or not qutity, and that
such 2 verdict requires finding beyond a
reasonable doubt that dsfendant committed
the offense charged, was not legaily in-
sane at th, time, but was mentally 171,

§ 31-9-3E.

PENMSTLYANIA  Defendant must assert insanity defense and Beyond 2 *Before trial judge my accept
trier of fact must find that defendant is reasonable GBM! plea, he must examine all
guilty of an offense, was mentally {11 at doubt reports preparsd pursuant to the
time of offensw, and was not legally inzane § 314{a). Rules of Criminai Procadure,
at the time. § 314(a). § 34(b).

SOUTH DAXGTA  If défendant intends to introduce expert Beyond a {f defense of insanity or menta) {liness Court my not accept a GBMI plea
testirony relacing to mental 111ness, he reasonable presented during trial, court shall pro« unti] defendant has been
shall notify prosecutor not less than 30 doubt, vide jury with a spectal GBMI verdict examined by a licansed
days befare trial, or at 3 later time if § 23A-26-14, form for sach offense and shall instruct psychiatrist. § 23A-7-16.
court directs, and file copy with clerk. that a 68M! verdict may be returned in-

§ 23A-10~3, If defendant falls ts give stead of a general verdict. Court shail

natice, court shail exciude the testimany. alse instruct that the verdict requires

§ 23A-10-5. Defmndant must assert insanity finding beyond a reasonzblie doubt that

defense; trier of fact must find tht defen- defendant committed the offense, was not

dant {s quilty of an offanse, wag mentally {nsane at the time, but mentally {17,

111 at time of offense, and was not insane § 23A-25-13.

at the time, § 23A-26-14,

UTAH Defandant mist assert {nsanity defense, Not specified.

If defendant asserts insanity defanse, fUpon a GBMI plea, court may order
court shail instruct jury that they may defendant evaluated at Utah state
find defendant SBMI or quilty o - lesser hospital or other sultable facil-
cffense due to mntal {ilnmess . not such ity, § 77-35-21.5(1).

111ness as would warrant ful’ exoneration.

§ 77-35-21.5(2).

Sniess otherwise specified, cited provisions are silent recarding which party bears the articulated burden of proof.

lnciudes only mental examinations which occur before the acceptance of a GGMI plea or the rendering of a GBMI finding. Provisions for subsaquent examinations
are presented in TABLE 3.

Thew Maxico has standardized Jury instructions for GBMI and NGRI cazes. See Uniform jury Instructions/Criminal 431.00, 41.01, 41.02.
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TARLE 3
SILTY SUT MENTALLY ILL PROCEDNRES
somec RELEASE

ING THROUGH
Cestody
Santencing Wewtal Rights of Trestmnt After
STATE Procedwrs Exmutontions} Ml Comvicts Semgencing
e Oepervamat. of Ments! Heaith

ALASTA Cawrt shall sawtence defewdant s
. providet by law, § 12.47.0%0(a).

and Sec)al Services skall pro-
vide aunta) haelith trestment to
4 daterndont found .ll. v vhall

¥

somy- offemse, § 08(b}.

when refusal will endonger ity of Jerisdiction over defandent in

. duterwing the cowrte of trest-
| -t § lz.n.uso(b).
DELMARE Canrt my iwpese any sentwnce on - Defendant sheil wewergw swech Detfendunt my refuse in weiting te  Oufendant i3 commttted to custeoy
QNI dafendent whick sey Jowfully terther svaleation ts {3 piychi= take sny dregs prescribed for treat- of Desertmmwt of Correctioms with
be tvpened wwen any defewdnet for  strically indicated. § 408(h), wemt of his ml 1{1imwss, excewt Commasioner Maring exclusive

hfwuu:. or the ltves or preperty  al) secwrity mtters. Deiewdawt
of otimr persens vith whom the de= il receive sch tamwatate sed
fondant has comtact. § 408(a). tomersry treatsunt a3 psychise

Defendant iz not eltyible ftor any trically indicated. Commisvion
priviieges nut peraitted in weite o shall conftne defement in
ing by the :—tnﬂm {incled- Delewsre state hossital, Treate
ing on—grownds ind off~qrewwis mmt decisions sre the joint ree

vﬂcwu) mﬂ eltgidie for wenatbility of the Director of
mlc. § 408(c). Mantal Heolth and the Motpits]
aff. § o8(d),

CEORGIA I'-ﬂ il -

1s
somp evener 35 & dafondent f-nd lmﬂln [ 1 llcﬂity.
be further eva

pﬂty of the offense.
§ L7-7101(s). L8

1t dufesdent {3 committed to =

sgprepriste pevel facility, he

heil be evelwated snd ihen trest-

l1-$-lJu|). od, within the 1{oits of state
funds werouristed therelor, in
such senner s I8 paychistrically

’ indicsted, Treateent say be pro-
vided by seval factiity or Dewart-
m—t

of Hemsn after
transfer. § 17-7-131(9}.

IL1mols Court myy impwse iy sencence which Presestence {wvestigation shall If comrt. {upeses & semtemce of im=
could be tupesed on nen=GIN] defene inclede mewtal m-t-nn-n. . semment, Departavet of Corvec-
Gant cowvictad of same offense. 3q erdeced by tions shell previde swch trestsent
Cosrt may srvar pressntence tnvesti- 2"“!15-3-2('). m-a lll. o it @terwines asces
gation of sy eafemdant, bet sigll

DreRr & Writtas presentonce resert
in falowy cases, Cerrt shall come of
et & semencing hesring,

after comesitauwt te

38Ty o
z-x_'m-a.ml. ae “Tremsfer

D.-n-nt Facyitties,”
Corrections, § 1008~2-6(b).

§ 1008-2-8(a).

OLANA Court smal) L] 1t L] to the 1f dafondant 15 committed to the
Shun wmer g3 & dafendant fownd of correction, b <« desertsmnt uf cervection, he
gwilty of the effewse. Wmell by further evaimted. malt be further ewivated and
§ 35=d6=2=8{n). § 38e34u2-¥(b}. treated as puychiatrically indi-

crted, Tresteest suy be by the
rtmgnt of corriction or the

dovartment of semtal eith sfter

tremafer, 9 3528 -!(l).

Seu “lremeter Auang Fectitties,®

XN Conrt wel] seocence defensent in c-n-"-iu:nm—

te
c-t-. b-'.. o rewert -

See “Turstion of Ireremmt or
Wt seeven,* .

eekal
. . thaw of -w-el-'. § m.un.

NICHIGAN Cowrt shall tmpwne ony )i 1} 3 ¢ te It dedengent |3 cemwitted to the
which comid be twowsed wveon 3 the castody of custody of the departwwnt of
cted Of the same of covrections, he sheil tons, M thell.mwerye

andergo
ferthar wwaimttva. § 7868.34(3).

sech treavment s i3 ysyzhntﬂ-
cally indicated tor Nis mencs)
tiiness or retardation. Treat-

desartment of -wul hesith atter

transter, § 764.36(3). Sn
*Trensfer dmong FactiTitieic”

o EXIC0 Caurt sy iwpose any watch I s te the The corrections departwent vhall
auid e temoted won 2 defendint  Castedy of thw: cerrections de- provide mmm. pychelogical,
coneictad of the- sewm offewsa, partment, the dupnrtmet theil ad other coumseling srnd trestaent
§ Jieded, wsswing the' aature, extowt, Mn 1t dewws

coRtimamce, s trestmmt of mpeussary, § Jl-ded.
on-n‘i—-ul 11iness,
§ 3o, .
PERSTLYANIA Cowrt my tupese S0y seatwnce-which et eednat, |
my be fwposed veen vy defenwent of cwn:nn. 5 9727(!)(2).
comvicted of the same offewsa. Comststent with avetlsble re-
Before iupesing semtwmca, cowrt N resosrces defement steil be
thal tastiomwy nd:@ake & . previded wech treetment s i3
Tingtog of whatier defendswt at tcally or pay gicsily
iaw of semtancing {5 severely indicated. Trectment my be pree
mmcily disablied ang in noud of vided by the derwse of Correction,
trestmmc. § 3727(a). o the
Piic Iiul:tn ||n accordance with
- Hos!
Az.® 1The cost of trestmswe 1%
4 berwe: by the Commsmwenlth,
§ J722(h}.
SOUTH DMDOTA  Cowrts thall fenese any It dat i3 o the It dafendant i3 sewtewced to the

witch couid be iwsesed wpom 5 dee  State pewitentiary, b shell
fensant plesding or fownd ouilty wAere0 {Wrther wxamimativa.

of the saam coarye. § 2M-27.38, §

state penttantisry, he shatl
wsnrye (eriher evalvation

DU2]=30, . e any be given trestamec that
{s psychiatrtcaily indicated. If
treatsat 1% aveilable, It wmy
be provided throwgn facilities
vader the jurisétction of the
beard of charitins and.corvece
tlem. § 232738,

UTAR Cowrt shal

tally 111 acrm s n-:s-zx.s(z).
{Court smaill order hespitalization

1f 1t ﬂ-!l by cieer and comvined u?
wridencet that dwiendmat i3 seweaily

izt paystcal aomger to oXhers or
telf or lecxs 2pility to previde the
basic mecwssitias of [{fa; that dee
fenawt lacks suility to-ewguee tn 2
rutisne) decisionmsting process re-
gerding accaptance of trestawat:
that there i3 me tpereprizte trewte
et ditervative ts hesmitaitratiows
and that the-heswityl as previde
adopmts and anpreweiats trestmmmt.
§ 7=-3%=21.5{4),

It defewment is hospitalized for s Cowrt ssy erder hosottalization
induiinite perted (0o *Durutisn of at the Utah state howpitsl or
Trestmewmt or W1 SEaTws*], be i3 ather suitable faciltty.
emeitind to petition the tmtencing  § 77-36=21.5(4). e “Sewtamcing
conrt for ¢ rehearing st S-amath Proceders., *

intarveis, §77-3$-2x.)(¢).

tTabie wvtry, or mt— thereof,

Tadle encry, or portion thereof,

linciedes only mwta] sxamisutions wnich ocowr after the
presextad i TAKLE 2.

represants the ywmery
refiects a soecinl B" srovision, M the gpravision IS veque.
scoeptance of renenrt

1 {uwort of the provisios, slthosgn detzils sre exclwied,
a GBNT ples or the g of a GEN] findtng, Provisiens for viOr cxewimtiont are
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TAMLE 3 (COWTIMND}

Dwration of
Trewster Trestment or
STATE ‘mong Feciiities @M1 States . Premation Perole
ALASKA Treatanet mst continve wwtdl Not withstanding any contrery
dafenmmet ne | witers frem provinton of Jaw, 2 GM! cymvict
2 mntal ¢taetoe or dafeact twt receiving treatamnt my mt be
cAuses him t¢ be dewgerowt to the nluaﬂmuﬂmm
pudlic pusce or safaty. Waem sase, or parvie,
T, sefensamt § xz.n.nsu{d).
13 roguired to wrve remineer of
sowtance fuposad, thot less then
30 days wetere. cxpirtation of wne
toncn, involuntary civil comrits
nent procesd!ees id be coe *
wmeeg 1f mm h ::m
recatving
-"!r-; i 12.41.050 (bl. (c).
(N
DELANARE. See "Durstion of Trestsent s GENl  The Galsare State Mespital, sr  If defesdant i3 placed ow premetion, fPrerwiease or percla status i3
Tatve, other residential trestawnt fae cowrt, veon ACtormey Gamers(‘s ree  wneer sewe tarws and jows appiie
cility ta wrich 18 come tom, sall mie mm cable ta sy m mm.
witted, hu mmty to dise » condition -f PEObATI N, Cownieling o treatmewt way Ue 8
M m retern him  spacifind by trial Jun lhn h amdition of Swch STaths.
te physicsl custogy of Comnts=  f1led with preiation efficer and sem § 409%(3), (b).
stoner 17 facility deltees dive ? aert, e w
chrge i3 in dufondent's STate agemcy or, with semenciey
intorests, § 408{b). tIf the  cowrt's seerevel amt at ety a-l
discherye {8 befere: empiration  ewpewne, by privets agency. § 40%(c).
of dufentunt's sentenca, facil«
1ty shel! trammmit 3 resort on
‘s swtal e
the Commisttener and the Pavale
Dasrd. §.408{c).
GEDREIA Transfer 13 oursent o procwdures It detomiant {3 e munu T the .
in reguistions of the Desertment of “Statewwide Prodetion Act,'
Offendar Aehaitl{tation and the wmy Temire defeneemt to m
Dwpsrtrmnt of Huw o mﬂulo treatment u condition ll
§ 17-7-131{9)(2). prodation. Previder of services
urye: defendent feet. § l?-?-l!l(l).
LLmoLs tOngertasnt ¢f Corrextions msy Thon Dnpurtment of Cocructions tA sefemmnt swvject Lo predatiew,
trengfer cattody o Oesartment aeifivs Directar of Yewetal peristic teprizonmmnt, or cendi-
Pawta] Heolth and Dwveiowmental Huaith and Ovveiopmental Otsabtie tiomal discharys snall h required
Disadtlittes, wnick aall reguen 1t1ay of the exwiration of the to sbwit te trestsmnt prescrided
Sefonuans wen Jentenca Aas MOt Jewtancy of b trumatarred detens~ by the sentencing cewrt.
nmm " munnnn h ne e, I defemdent hr- § 1008=2~6(a){1).
ngor vouded. § 1009-2-8{c], th-r Mnﬂulmnn. trn h—
(l)u). ¢ Mewta) Nesith and Do
-la-nnl Dteabtiittes shall
f1in o patition for invaluntary
civil comed " 1006-2-6
(l)(!)-
T Unfendent say De trussierred to the tlf ol ominat 1: plu-l o probattom,
dusartaent 0f mewzal heslth tewer CONYT may reswire that he: onderyo
§ 16aleg,d § 35342-8(D)(2). trestamnt, § s-m-s(e.s.
KENTUCXY Trencment shall sy provied da~  Treatmmt snell be .o ondition of Sov "Presatien,®
fowtam, weit be-is ns lowger predation, Jwck presstion, Tendie
moatly 111 or wnt{} expire~ tiona} discherga, parole, or condfe
tien of M3 sentance, enichsver tiemel release 30 jony as defemdent
oy 0SS, § 34,190, 1 wereatly 111, § 504.1%0{2).
MICHIGAR Onfersant ey be tramaferred to tha t1f dedemieat i3 dtachsryed t? defendent {3 placed = mc‘-, m defenaant iz placed on parvie,
degacreant of mental h«im et Mm wpiretion of semtence, m trm Jwige, wpen of the treate
§§ 30,2000 or 330.2002. nn e returned tu tee the cwnter fm- foremsic peychiae m' tactlity, trestment snall
§ 768.38(3), te correctioms] facility :ry. shall weke treatment & condition be & condition of sarols. Wtle
vw balence of semtance. .of prabatien. Presation should cone cowsidering parcia, the mrole
§ 760.34¢3), Mscherye octwrs tinee tor m )m tun % yours. besrd shewid comsuit tae treating
whatever defondent ceetes to Treatmewt dod by 3 davertment facility and cotatn repert: =
rwnn intensive care or trwate of mewtal h-m ucmq. or with  eefendent's comdition.
or whan crimtnal sentence cowrt werovel and ot intividual ex- § 758.36(3).
-n!rn. 168.36(3), pensa, by ¢ mum
m.msu A}y (bl. At !-lt " u-M be 1ted avery J wonths.
o t-i § 768.06(8).
h-i ‘-m -w-
tll _Nlu 'l:ﬂ't"-! fite
L4
putitien, &§ TOR.6(3).
130,2006{3) .
M MEXICO.

FEMSYLYAUIA *Oefenment my be trersferved t8 2 Weew tremting facility dise

wental healtx facility,

cherget defondgat prteor to ax- | Cowrt mmy, JOOA recasmenestien of
? m(b)(!). See “Deration of
reatmewe or SMAT Ststvs.*

piration of his mxiwm.sen= the- district atiovney or wema its.
tance, 1t shell tromemit 3 re= o iMitiative, -te treatmewmt &

Then slacing vefeneent o Mi-. A detendamt discherged from trest-

T Wy e Diaced On prereieate
o¢ pardie STATUS neer the same
teren and s lununc to uny

port tS the dmrd of Promation  condition of pr

L] sheuld continee for the: saxime
pertod perwitted by law, Trestmaet
shall be by 1 Devertswmt of Pusiic
Nelfare—sspreved facility, w ﬁth
sentanging coxrt ‘s apprewel @
individual's expense, by mm
partims. § 3727(f).

bartng retwwed. § m7(=).

i

e reawired 4% mmn.

Mreling suthority shall conwwit
with :rnttu taciiity when cono
sioerisg parvie. § 9727(d), (el).

SOUTH DAXOTA  The bourd sf chritivs wnd oevvece t1f 3 treetimg taciitty dise 11t defemeent i3 placad on prosstion,
:10- my transfer vefesdant from chargs oefement prioe to. exe the ' santencing r.nn. WOUR - FRCOR.
the sewiZentisry tg¢ other factli=  pirution of hs 14 of mychi-
tiws umier 113 jwrisdicrion ami shall forwsrd .ty the:veard of trist, shall -u treatmmt & cone
TLUFT SETOREENT T3 the pawitene perdens and pareles 2 repert av ditten of premation, § ZAT7-44,
tiary after commietton of treatmmut defewdinst's condition, Treatmeme s}l be srovided by local
tor the balaace of dafendmat's § D729, wantal mealth agencies if aveilable,
semencs. § 23e27-38. or by [} heﬂ'ty wger the J-ru«:-
tien d of chertes m
m Mm y for
- u‘-m miess b 1: inﬂm
§ el
UTAN

71f hossttal proeses to dtzcharge  THowetitaltzatton shall not sxceed 717 defendast is placad on prebation,
defonuswt prior to expiration of § wamths withewt A Peview hear=  trial judgs thall mete Srestmemt a
seatence, the beard of pardons ing, 17 ot the review hearing  comition of prevation 17 defene
aail direct tat cefengant nevve the cowrt finax by :Iur and dant 13 Thewe ta be treetabie and
any or il of weaxpired tarw of CONVIRCtng eridence tRAT the facilitiut axist for treatmemt of
sentance At the Uzak state prigom, comfitioms of § 77-15-21.5(‘) Oefemient on Drosation statws.
or place wafendant s perola. [see “Semtencing Precessre®) Prosetion shall not be for less tham
§ 72-35-21.5(8). w{TT last for an {neeterwinate 5 ysars, or vnei) amiration of zeme
pariod, it wy order an indef~ tancy, whichever cowes Tirst, tnd
trite peried of Yossitsitzation, stmil not' be reduced withowt Sene
which shall in no circumstance TINCING CouPt CORSTUETIRG A QirTeRt
ba longer than the mximm mueta) scatus resort
sontance fwpeved. § TT=35-21.5(9).
§ T1-3%=21.5(5%, (7).

t1f beard of perdoms comsiders
oarole, board sneil comait the
treating udhty ad 3 revert

on cafensant't condition wey be
fiied with the board. Defencent
shall remmtn hasoitalized pende
119 besrd‘s ewctr, M, If cefen-
dant 13 placed of barole, trest-
st sneil, wori noseital's
recoummwdation, le wede 1 condi-
Tion of peruvie, . Parcie smll mot
be for less thiv § years, or weil
expIrstion of Jenceace, whichever
comms firit, und saal) nat be re-
oucad withowt boarg of pardea's
considertny cwerent mawca) status
report.  § 77-35+21.5(8).

2Alasay ftatute Drovides that me in the GBI Provisioms resricty mwtal Meeith treatasnt of nomeGaM] convicts,
Isecion 161ded has been Teea

1ans 130,.2000 and m.zmz Mw been rees jad,
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Provisions for the GBMI plea and verdict of each state
represented in the tables may appear in a number of places in the
statutes. Except for the NGRI provisions in Table 1, a statutory
provision is noted in the tables only if the state has a relevant
provision that expressly applies to GBMI defendants or convicts.
Provisions not explicitly applicable to GBMI defendants or convicts are
not included even though, in practice, they may apply. For example, the
general sentencing provisions to which all offenders, not just those
found GBMI, are subject aﬁe not reflected in Table 3. Similarly, entries
under "Probation" and "Parole" are included only if special provisions

are made for GBMI offenders.

Table 1 is meant to facilitate comparison of the GBMI statutory
standards and definitions with the NGRI statutory standards and
definitions applicable in the eleven states. In Alaska and Delaware, for
example, a defendant may not be found NGRI on the ground that he or she
lacked the behavioral control to conform his or her conduct to the
requirements of the law, but may be found GBMI on that basis. The GBMI
standards of these two states thus encompass a much broader concept of
mental disease or defect, including "irresistible impulse" or "volitional
capacity," than the NGRI standards, which focus instead on the extent to
which a defendant couid appreciate the wrongfulness of his conduct.40

I1linois, on the other hand, allows a finding of NGRI on the basis of

volitional impairment, but disallows a finding of GBMI on that basis.

40. See commentary accompanying Standard 7-6.1., American Bar
Association Standing Committee on Association Standards for Criminal
Justice, supra note 17, at 264-273 (In 1983, the ABA endorsed an NGRI
standard That focused on the lack of "appreciation" of criminal

wrongdoing and rejected "volitional" incapacity as an independent basis
for exculpation).
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The NGRI and GBMI verdicts in these states ‘thus appear to be uniformly
distinguishable by the types of mental aberration upon which they can be
based. In Alaska and Delaware, but not in I1linois, criminal
responsibility may be assigned to a defendant even if he or she suffered
from mental aberration that impaired behavioral control or willpower.
Whether such basic similarities and sharp distinctions among the
formulations of the GBMI verdict reflect different legislative purposes
is unclear. It is also unclear whether juries and judges will be any
better at sorting out the types and degrees of mental impairment
applicable to the GBMI and NGRI verdicts than the 1eg1‘sla1:uzr'es.41

Tables 2 and 3 present special GBMI procedural provisions that
apply from the initial pleading stage through the ultimate release of an
offender. Table 2 differentiates the procedures applicable when a
defendant pleads GBMI from the procedures when a defendant does not enter
such a plea but, rather, the court or jury finds him or her GBMI after
trial. Prerequisites to the court's acceptance of a GBMI plea are very
different from the prerequisites to a GBMI finding in most states. The
provisions for the burden of proof regarding mental illness reflected in
Table 2 are illustrative of the variety of GBMI statutes among the eleven
states. Only Kentucky specifies which party bears the burden of proof;
six states require proof beyond a reasonable doubt, two require a

preponderance of the evi<ince, and three are silent on the issue.

41, See Stelzner & Piatt, supra note 21, at 106 ("The jury's
meaningful choice between the two verdicts might be difficult due to the
jury's confusion over the similarities and differences in the definitions
of the two alternatives. Both verdicts require two showings--a mental
condition and a consequence caused by that condition. The conditions may
be similar; the requisite results quite different."); id. at 106-108;
Note, supra note 21, at 471 ("The overlap of these definitions makes a
meaningful choice between the two verdicts a difficult task to assign to
a lay jury.").
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Table 3 presents statutory provisions applicable during the time
of sentencing, incarceration, and the eventual release of an offender by
means of probation and parole. Of particular note are the uniform
provisions among the states allowing imposition on a GBMI convict of any
sentence that could be imposed on any other defendant convicted of the
same offense. That the GBMI sentencing provﬁsions do not expressly
preclude imposition of the death penalty may present the courts with a
conflict between the rehabilitative ideals of the GBMI legislation and
the possible imposition of the death pena]t_y.42

The next section of this Article explores the judicial
development of the GBMI plea and verdict. Most of the cases discussed

resulted from conflicts or questions arising after GBMI legislation was

enacted in a particular state.

III. JUDICIAL DEVELOPMENTS

At this writing, approximately 90 appellate level decisions

involving or discussing the GBMI plea or verdict have been rendered in

43

this country. The vast majority of these decisions understandably

come from Michigan, the state having the longest experience with the

42. Cf. infra note 116.

43. Ball v. State, 167 Ga. App. 546, 306 S.E. 2d 353 (1983); Jackson
v. State, 166 Ga. App. 477, 304 S.E. 2d 560 (1983); Kirkland v. State,
166 Ga. App. 478, 304 S.E. 2d 561 (1983); People v. Kaeding, 98 I11. 2d
237, 456 N.E. 2d 11 (1983); People v. Dewit, No. 81-3019 (I11. App. Ct.
March 30, 1984); People v. Neely, 121 I11. App. 3d 616, N.E. 2d
(1984); People v. Gore, 116 I11. App. 3d 780, 452 N.E. 2d 583 (1983);
People v. Testa, 114 I11. App. 3d 695, 449 N.E. 2d 164 (1983); People v.
Dalby, 115 I11. App. 3d 35, 450 N.E. 2d 31 (1983); People v. Lillard, 116
IN7T. App. 3d 1062, 449 N.E. 2d 938 (1983); People v. Marshall, 114 I11.
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alternative verdict. Many of these decisions concern issues having

little, if any, significance to the GBMI plea and verdict's

App. 3d 217, 448 N.E. 464 (1983); Shiro v. State, Ind. , 451 N.E. 2d
1047 (1983); Taylor v. State, __ Ind. , 440 N.E.”2d 1104 (1982); Turner
v. Turner, Ind. App. , 454 N.E. 2d 7247 (1983); Strader v. State,

Ind. App. , 453 N.E. 2d 1032 (1983); Gall v. Commonwealth, 607 S.W. Zd
97 (Ky. 1980); Pouncey v. State, Md. , 465 A.2d 475 (1983);
Langworthy v. State, 284 Md. 588, 399 A.2d 578 (1979); Gorton v. Johnson,
Civ. No. 82-60422 (E.D. Mich. Feb. 16, 1984); People v. Robinson, 417
Mich. 231, 331 N.W. 2d 226 (1983); People v. Langworthy, 416 Mich. 630,
331 N.W. 2d 171 (1982); People v. Murphy, 416 Mich. 453, 331 N.W. 2d 152
(1982); People v. Booth, 414 Mich. 343, 324 N.W. 2d 741 (1982); People v.
Cocuzza, 413 Mich. 78, 318 N.W. 2d 465 (1982), rev'g, 105 Mich. App. 761,
307 N.W. 2d 414 (1981); People v. McDonald, 409 Mich. 110, 293 N.W. 2d
588 (1980), aff'g, 86 Mich. App. 5, 272 N.W. 2d 179 (1978); People v.
McLeod, 407 Mich. 632, 288 N.W. 2d 909 (1980); People v. Helzer, 404
Mich. 410, 273 N.W. 2d 44 (1978); People v. Darden, No. 67069 (Mich. Ct.
App. Feb. 16, 1984); People v. John, No. 67154 (Mich. Ct. App. Oct. 11,
1983); People v. Williams, Mich. App. , 341 N.W. 2d 854 (1983)
(per curiam); People v. Siebers, Mich.App. __ , 341 N.W. 2d 530
(1983); People v. Clark, No. 65838 (Mich. Ct. App. Sept. 27, 1983);
People v. Doyle, No. 70477 (Mich. Ct. App. Sept. 27, 1983); People v.
Kinard, No. 64155 (Mich. Ct. App. Sept. 26, 1983); People v. Delaughter,
124 Mich. App. 356, 335 N.W. 2d 37 (1983); People v. Toner, 125 Mich. -
App. 439, 336 N.W. 2d 22 (1983); People v. Davis, 123 Mich. App. 553, 333
N.W. 2d 99 (1983); People v. Caldwell, 122 Mich. App. 618, 333 N.W. 2d
105 (1983); People v. Wehrer, 121 Mich. App. 501, 329 N.W. 2d 37 (1982);
People v. Frost, 120 Mich. App. 328, 328 N.W. 2d 44 (1982); People v.
Leblanc, 120 Mich. App. 343, 327 N.W. 2d 471 (1982); People v. Korona,
119 Mich. App. 364, 326 N.W. 2d 143 (1982); People v. Fisher, 119 Mich.
App. 445, 326 N.W. 2d 537 (1982); People v. Smith, 119 Mich. App. 91, 326
N.W. 2d 434 (1982); People v. Giuchici, 118 Mich. App. 252, 324 N.W. 2d
593 (1982); People v. Gasco, 119 Mich. App. 143, 326 N.W. 2d 397 (1982)
(per curiam); People v. Thompson, 117 Mich. App. 210, 323 N.W. 2d 656
(1982); People v. Shively, 116 Mich. App. 323, 323 N.W. 2d 383 (1982);
People v. Blue, 114 Mich. App. 137, 318 N.W. 2d 498 (1982); People v.
Bazzi, 113 Mich. App. 606, 318 N.W. 2d 702 (1981); People v. Linzey, 112
Mich. App. 374, 315 N.W. 2d 550 (1981); People v. Fultz, 111 Mich. App.
587, 314 N.W. 2d 702 (1981); People v. Broadnax, 111 Mich. App. 46, 314
N.W. 2d 522 (1981); People v. Rone, 109 Mich. App. 702, 311 N.W. 2d 835
(1981); People v. Henry, 107 Mich. App. 632, 309 N.W. 2d 922 (1981);
People v. Ritsema, 105 Mich. App. 602, 307 N.W. 2d 380 (1981); People v.
Mack, 104 Mich. App. 560, 305 N.W. 2d 264 {1981); People v. Gasco, 104
Mich. App. 594, 305 N.W. 2d 552 (1981); People v. Rone, 101 Mich. App.
811, 300 N.W. 2d 705 (1980); People v. Murphy, 100 Mich. App. 413, 299
N.W. 2d 51 (1980); People v. Drossart, 99 Mich. App. 66, 297 N.W. 2d 863
(1980); People v. Philpot, 98 Mich. App. 257, 296 N.W. 2d 229 (1980):
People v. Girard, 96 Mich. App. 594, 293 N.W. 2d 634 (1980); People v.
Hicks, 96 Mich. App. 610, 293 N.W. 2d 646 (1980); People v. Thomas, 96
Mich. App. 210, 292 N.W. 2d 523 (1980); People v. Willsie, 96 Mich. App.
350, 292 N.W. 2d 145 (1980); People v. Gemill, 95 Mich. App. 139, 290
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development. This section reviews only those appellate court

pronouncements that are apparently significant regarding the
constitutionality of the GBMI plea and verdict and its substantive and
procedural development. First, however, we contrast the American progeny

of the English Trial of Lunatics Act.

A. Maryland's "Guilty But Insane" Verdict

The Maryland Court of Appeals has recognized a "guilty but

45

insane" verdict on two occasions. In Langworthy v. State, - the court

said that a guilty verdict is not inconsistent with a special verdict of

N.W. 2d 104 (1980): People v. Seefeld, 95 Mich. App. 197, 290 N.W. 2d 124
(1980): People v. Parney, 98 Mich. App. 571, 296 N.W. 2d 568 (1979);
People v. Tenbrink, 93 Mich. App. 326, 287 N.W. 2d 223 (1979); People v.
Ramsey, 89 Mich. App. 468, 280 N.W. 2d 565 (1979); People v. Crawford, 89
Mich.  App. $0, 279 N.W. 2d 560 (1979); People v. Sorna, 88 Mich. App.
351, 276 N.W. 2d 892 (1979); People v. Sharif, 87 Mich. App. 146, 274
N.W. 2d 17 (1978); People v. Booth, 86 Mich. App. 646, 273 N.W. 2d 510
(1978); People v. Long, 86 Mich. App. 676, 273 N.W. 2d 519 (1978); People
v. Staggs, 85 Mich. App. 304, 271 N.W. 2d 211 (1978); People v.
Manyiapane, 85 Mich. App. 374, 271 N.W. 2d 240 (1978); People v. Mikulin,
84 Mich. App. 705, 270 N.W. 2d 501 (1978); People v. Darwall, 82 Mich.
App. 652, 267 N.W. 2d 472 (1978); People v. Jackson, 80 Mich. App. 244,
263 N.W. 2d 44 (1977); People v. McLeod, 77 Mich. App. 327, 258 N.W. 2d
214 (1977); Novosel v. Helgemoe, 118 N.H. 115, 384 A.2d 124 (1978); State
v. Page, N.M. , 676 P. 2d, 1353 (1984); State v. Garcia, 99 N.M.
466, 659 P.2d 9187(1983); Commonwealth v. Musolino, _ Pa. Super. _, 467
A.2d 605 (1983); and State v. Stacy, 601 S.W. 2d 696 (Tenn. 1980).

44, See e.g., People v. Cocuzza, 413 Mich. 78, 318 N.W. 2d 465
(1982){whether trial judge who presided over prior incomplete guilty plea
proceedings must sua sponte disqualify himself from conducting the same
defendant's subsequent bench trial); and People v. McDonald, 409 Mich.
110, 293 N.W. 2d 588 (1980)(whether usage and application of common law
definition of rape to male defendants only represent an arbitrary
classification and violate due process).

45, 284 Md. 588, 399 A.2d 578 (1979).
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insanity. The issue before the court was whether the intermediate
appellate court erred in dismissing the defendant's appeal from a rape

conviction on the grounds that the trial court's special finding of

46

insanity was tantamount to an acquittal. In holding that the

conviction was appealable, the Court of Appeals said: "... the clear
legislative intent regarding the successful interposition of a plea of
insanity is not that an accused is to be found not guilty of the criminal
act it was proved he committed, but that he shall not be punished

therefor."47

The court also cited Maryland Rule of Procedure 731a,
which states that a defendant "may plead rot guilty, guilty, or, with the

consent of the court, nolo contendere. In addition to any of these

pleas, the defendant may interpose the defense of insanity as permitted
by law." Thus, although the court held that a defendant found guilty of
the crime charged, yet successful in asserting an insanity defense, could
appeal from the conviction, implicit in that holding is a finding that a
guilty verdict is not inconsistent with an insanity verdict.

48

In Pouncey v. State, - the Maryland Court of Appeals

specifically held that a defendant may be found guilty but insane. The
defendant had drowned her five-year-old son because she believed that the
devil was pursuing him and that the only way to prevent her son from
going to hell was to ki1l him. In holding that the defendant was
properly found both guilty of murder and legally insane at the time of

the offense, the court relied on the rationale of Langworthy and stated

46. Id., 399 A.2d at 583-84.

47. 1d. at 584. See Md. Code Ann. 59 §25(b) (Repl. Vol. 1972).
48. __Md._, 465 A.2d 475 (1983).
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that "a finding of insanity is not tantamount to an absence of mens rea,

or inconsistent with a general intent to comit a crime."49

Bearing striking similarity to the nineteenth'centuny Trial of

Lunatics Act,50

Maryland's judicially developed guilty but insane
verdict appears merely to replace the not guilty by reason of insanity
wording with wording that suggests blameworthiness. The dispositional
consequences of a guilty but insane finding are no different than those

of a finding of not guilty by reason of insanity.51

Although

predicated on a finding of guilt, the consequences are nonresponsibility
for the criminal conduct and no punishment under the criminal law. The
court, in its discretion, may either release the defendant or commit him
or her for treatment in a mental institution until it is determined that
release would not constitute a danger to the individual or other's.52
Semantics aside, Maryland's judicially developed guilty but insane
verdict is clearly distinguishable from the legislatively developed GBMI
verdict described in the previous section and is almost indistinguishable
from the traditional not guilty by reason of insanity verdict which the
GBMI verdict was meant to supplement. The same is true of the Oregon and

53

Connecticut variations of the guilty but insane verdict. We now turn

to the judicial development of the GBMI plea and verdict.

49. Id. at ___.
50. See supra notes 7-8, and accompanying text.
51. See Langworthy v. State, 399 A.2d at 58i-82.
52. 1Id. at 582.

53. See supra note 14.

1-25



B. Constitutional Questions

Constitutional challenges to GBMI statutes have ranged from
arguments based on equal protection and due process guarantees to
prohibitions against cruel and unusual punishment and ex post facto
laws. These challenges havé been predicated on both federal and state

constitutional guarantees.54 Although the relevant Michigan case law

55

involves equal protection,™ due process,56 and cruel and unusual

punishment issues;57

protection58 and due process chaHenges;59 while I1linois case law

60

Indiana case law only deals with equal

reveals challenges based on due process guarantees -~ and the federal

54, 1In People v. Sharif, 87 Mich. App. 196, 274 N.W. 2d 17 (1978),
the defendant attacked the Michigan GBMI statute as violative of the
Michigan Constitution's title object clause, Article 4, Section 24, which
required that no law embrace more than one object. The defendant argued
that the statute provided for both treatment and parole of GBMI
offenders. The Michigan Court of Appeals rejected this argument, stating
that a statute may include provisions that implement its principal
object, which, in this case, was to provide for judgments and sentences
of offenders. 274 N.W. 2d at 19. In other cases, defendants have
asserted concurrent violations of state and federal constitutional
provisions. See e.g., People v. Marshall, 114 I11. App. 3d 217, 448 N.E.
2d 969 (1983) Tdefendant argued GBMI statute violative of state and
federal prohibition argument ex post facto laws).

55. E.g., People v. MclLeod, 407 Mich. 632, 228 N.W. 2d 909 (1980);
People v. Darwall, 82 Mich. App. 652, 267 N.W. 2d 472 (1978); People v.
Sharif, 87 Mich. App. 196, 274 N.W. 2d 17 (1978).

56. People v. McLeod, 288 N.W. 2d at 917.

57. 1d. at 915,

58. Taylor v. State, __ Ind. _, 440 N.E. 2d 1109 (1982).

59. 1Id., 440 N.E. 2d at 1111,

60. People v. Kaeding, 98 I11., 2d 237, 456 N.E. 2d 11 (1983); People
v. Dewit, No. 81-3019 (I11. App. Ct. March 30, 1984).
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constitutional prohibition against ex post facto laws;61 and Georgia
case law involves only ex post facto law chaHenges.62 To date, the

I1linois, Indiana, and Michigan statutes have withstood constitutional

63

attack in the supreme courts of those states, =~ while the Georgia

statute has been reviewed only by the intermediate appellate court.64

1. Equal Protection

The basic premise of equal protection arguments against GBMI

Statutes has been that they create irrational classifications leading to

1.65

discrimination against defendants found GBMI. In Michigan, a variety

of equal protection arguments have been advanced. In People v. Darwall,

for example, the defendant argued that it was discriminatory to subject
mentally i11 defendants pleading insanity to the risk of GBMI verdicts,

while similar defendants may escapz GBMI verdicts by not pleading

66

insanity. The Court of Appeals rejected this argument, stating that

61. People v. Dewit, No. 81-3019 at 14. People v. Dalby, 115 I11.
App. 3d 35, 450 N.E. 2d 31 (1983); People v. Marshall, 114 I11. App. 3d
217, 448 N.E. 2d 464 (1983).

62. Kirkland v. State, 166 Ga. App. 478, 304 S.E. 2d 561 (1983).

63. People v. Kaeding, 98 I11. 2d 237, 456 N.E. 2d 11 (1983); Taylor
v. State, Ind. 440 N.E. 2d 1104 (1982), People v. MclLeod, 407
Mich. 632 » 288 N. W2d 909 (1980).

64. Kirkland, 304 S.E. 2d 561.

65. See People v. Rone, 109 Mich. App. 702, 311 N.W. 2d 835, 841
(1981); People v. Ramsey, 89 Mich. App. 468, 280 N.W. 2d 565, 566 (1979);
People v. Sorna, 88 Mich. App. 351, 276 N.W. 2d 892, 896 (1979); People
v. Darwall, 82 Mich. App. 652, 267 N.W. 2d 472, 476 (1978); People v.
Jackson, 80 Mich. App. 244, 263 N.W. 2d 44, 44-45 (1977).

66. 267 N.W. 2d at 476.
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the statute bears a reasonable relationship to the state's valid

interests in protecting the public and in treating mentally ill

crimina1s.57

The Michigan Court of Appeals rejected another equal protection

68

argument in People v. Sharif, The defendant argued he was denied

equal protection because he did not receive a hearing before treatment,
yet prisoners transferred to the department of mental health were
entitled to such hear‘ings.69 The court rejected this argument,
reasoning that the purpose of such a hearing was to determine if
treatment could best be provided by a mental health facility rather than
a correctional facility and that GBMI offenders received evaluations
before treatment.70 Thus, the court stated, it was reasonable for the
legislature to require a hearing only for offenders whom corrections
officials were considering transferring to a mental health faci1ity.71
A third general type of equal protection challenge, based on the
overlap of definitional criteria for NGRI and GBMI, is that no reasonable
basis exists for allowing the incarceration of GBMI defendants and the
exculpation of NGRI defendants. The Michigan Court of Appeals considered

this argument in People v. Sorna.72 The defendant claimed that it was

67. 1d. In People v. Jackson, 263 N.W. 2d at 45, the Michigan Court
of Appeals said that the legislature need not provide an all-inclusive
classification for defendants who are both guilty and mentally ill.

68. 87 Mich. App. 196, 274 N.W. 2d 17 (1978).

69. 1Id. at 19-20.

70. Id. at 20.

1. 1d.

72. 276 N.W. 2d at 896. See also People v. Darden, No. 67069 (Mich.
Ct. App. Feb. 16, 1984); —
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"irrational to consider a defendant found 'mentally i11' to be criminally
responsible for his acts while excusing a person adjudged 'legally
insane' from similar responsibi]ity."73 The court rejected this
contention and held that the GBMI statute merely established an
"intermediate category to deal with situations where a defendant's mental
illness does not deprive him of substantial capacity sufficient to
satisfy the insanity test ... . The fact that these distinctions may not

appéar clear cut does not warrant a finding of no rational basis to make

them ... 74
A similar argument was rejected in Indiana in Taylor v.
State.75 In Taylor the defendant argued that Indiana's GBMI statute

violated his equal protection and due process rights because "the
definitions of 'insanity' and ‘'mentally i11' are so vague and susceptible
to misinterpretation by persons of ordinary intelligence that the
verdicts [of NGRI and GBMI] are one and the same."76 The Supreme Court
of Indiana rejected this argument, stating that, even though the two
definitions77 involve similar behavioral characteristics, the two do

not describe the same mental condition.78 Although the two terms do

73. 276 N.W. 2d at 89.

74, 1d.

75. __Ind._, 440 N.E. 2d 1109, 1111-13 (1982).
76. 1d., 440 N.E. 2d at 1111.

77. See Ind. Code §35-41-3-6 (Burns Repl. Vol. 1979.) ("insanity"
defined); and Id. at §35-5-2-3 ("mentally i11" defined).

78. Taylor, 440 N.E. 2d at 1111.
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overlap, "the existence of a mental disease or deficiency does not ipso

facto render a defendant legally insane."’?

A fourth type of equal protection argument was asserted in an

80

I11inois case. In People v. Kaeding,  the defendant argued that the

applicable statutes invidiously discriminated against incarcerated GBMI
offenders vis-a-vis GBMI probationers. The defendant construed the
applicable statutes as requiring the sentencing court to prescribe the
specific mental health treatment for every GBMI offender not sentenced to
prison but giving the Department of Corrections the discretion to treat

or not to treat GBMI inmates.81

The I11inois Supreme Court rejected

this argument, stating that the defendant had misconstrued the provisions
which required only that the probationer submit to treatment.82 The
court said the only difference in the way incarcerated and
nonincarcerated defendants are treated is the entity empowered to make
treatment decisions. It added that allocation of this decision-making
power to the entity having custody and responsibility for supervising the
offender was rationally related to one of the purposes of the statutes,
that is, to "prescribe sanctions proportionate to the seriousness of the
offenses and permit the recognition of differences in rehabilitation

0 83

possibilites among individual offenders. The court found no

fundamental right or suspect classification involved and, accordingly,

79. Id.

80. 98 I11. 2d 237, 456 N.E. 2d 11 (1983).

81. Id., 456 N.E. 2d at 15-16.

82. 1Id. at 16.

83. Id. at 17 (citing I17. Rev. Stat. 1981, 38 §1001-1-2(a) (1981)).
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held that the statutes did not deprive GBMI inmates of equal protection

of the 1aws.84

d,85

In People v. McLeo the Michigan Supreme Court seemingly

laid to rest all possible equal protection challenges to that state's
GBMI statuté. The defendant in McLeod claimed that the legislatively
created GBMI classification must be substantially related to a compelling
state interest, not just rationally related as required by the Court of

Appeals in Darwall and Sorna. The court found, however, that because

persons found GBMI necessarily have been found guilty beyond a reasonable
doubt, they have "no right to the exercise of unfettered 1iberty."86
Similarly, the "mentally i11" classification has none of the marks of a

suspect class.87

Consequently, the classification did not deprive them
of any fundamental right nor any special status that would require strict
scrutiny by the courts. The court held, therefore, that the ‘
constitutionaiity of the GBMI classification must be upheld if it
rationally furthers the legislative objective.88 The court found that
"this classification rationally furthers the legislative object of
providing supervised mental health treatment and care to guilty but

mentally i1l defendants."89

84. Id.

85. 407 Mich. 632, 288 N.W. 2d 909 (1980).

86. Id., 288 N.W. 2d at 919.

87. 1d.

88. Id. Strict scrutiny of the Michigan statute would probably have
led to different results in McLeod and the prior equal protection cases

because the statute was admittedly under-inclusive.

89. Id.
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2. Due Process
The GBMI statutes of Michigan, Indiana, and I11inois have thus

far withstood due process cha]'lenges.90 In Michigan these challenges

91 92

have been based on People v. McQuillan® and federal authority,

suggesting that insanity acquittees are entitled to hearings regarding
present mental condition prior to involuntary mental treatment because
insanity at the time of the offense cannot be presumed to continue to the

time of acquittal. The defendant in People v. McLeod argued that due

process entitled GBMI defendants to a presentence hearing regarding

present mental cond'it'ion.93

The Michigan Supreme Court rejected this
argument by distinguishing between the liberty interests of GBMI convicts

and NGRI acquittees, the later being entitled to such a hearing under

McQuillan because an NGRI verdict only establishes a reasonable doubt

regérding a defendant's sanity at the time of the crime. The court
stated that involuntary commitment of NGRI acquittees without a finding
regarding present mental condition constitutes a significant restriction
on their right to Tiberty, a right that GBMI convicts do not possess
because they "have been found beyond a reasonable doubt to have been 1)

guilty of an offense, 2) mentally 111 at the time of the commission of

90. People v, Kaeding, 98 I11. 2d 237, 456 N.E. 2d 11 (1983); People
v. Sharif, 87 Mich. App. 196, 274 N.W. 2d 17 (1978); Taylor v. State,
Ind. , 440 N.E. 2d 1109 (1982); Pecple v. McLeod, 407 Mich. 632, 288 ~
N.W.72d 909 (1980).

91. 392 Mich. 511, 221 N.W. 2d 569 (1974). See text accompanying
supra note 24,

92. Baxtrom v. Harold, 383 U.S. 107 (1966); Bolton v. Harris, 395 F.
2d 642 (D.C. Cir. 1968).

93. 288 N.W. 2d at 917.
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the offense, and 3) not legally insane at the time of the offense."94

The court concluded that due process is satisfied if prior to sentencing

the court obtains a report regarding the GBMI defendant's present mental

state.gs

In Indiana the alleged "broad and vague" definitions of "mental

illness" and "insanity" also have been challenged on due process

96

grounds. In Taylor v. State,” the defendant based his equal

protection and due process arguments on this perceived definitional

difficu]ty.97 As previously discussed, the Supreme Court of Indiana

rejected these argumentsu98

The I11inois Appellate Court, First District, has rejected a

similar argument, which was couched in terms of jury confusion. In

99

People v. Dewit,”” a defendant previously found GBMI of murder

contended that because of the definitional overlap between "mental
illness" and "insanity" the statutes failed to provide adequate standards
for the jury to consider. He asserted that this deficiency promoted jury
confusion, encouraged a GBMI verdict as a compromise, and thus rendered

100

the GBMI provision unconstitutional on its face. The State argued

that since the insanity defense came into existence, juries have been

94, Id.
95. Id. at 918.

96. _ Ind. , 440 N.E. 2d 1109 (1982). Accord, People v. Sharif, 87
Mich. App. 196, 274 N.W. 2d 17 (1978).

97. See supra notes 76-79 and accompanying text.
98. Taylor, 440 N.E. 2d at 1111.

99. No. 81-3019 (I11. App. Ct. March 30, 1984). See also infra notes
171-176 and accompanying text.

100. Id. at 17.
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implicitly finding whether a defendant is insane or suffering from less

severe mental il1lness and that the GBMI provision merely made this

101

finding explicit. Also, the provision actually reduces jury

confusion by clarifying the legal meaning of "insanity," which has

102

acquired a less precise meaning in common usage. The court found

the state's arguments persuasive. It said that the GBMI provision
expressed its requirements in simple and clear language and that it
provided sufficiently definite standards.m3 The court added that the

possibility of a compromise verdict is not a constitutional infirmmity

under these circumstances.104

105

In People v. Kaeding, the I11inois Supreme Court rejected,

with 1ittle discussion, the defendant's argument that the court should
strictly scrutinize the disputed GBMI statute because the statute
implicated "the fundamental right to fair treatment in criminal
proceedings guaranteed by due pr‘ocess.“]06 The court held that due
process did not encompass a right to supervision of incarcerated GBMI
offenders by the sentencing court rather than by the Department of

107

Corrections. Even though the defendant did not argue that GBMI

inmates were a suspect class, the court stated that such an argument

101. Id. at 17-18.
102. 1d. at 18.
103. 1Id.

104, Id. at 19.

105. 98 I11. 2d 237, 456 N.E. 2d 11 (1983). See supra notes 80-84
and accompanying text. T

106. Kaeding, 456 N.E. 2d at 15-17.
107. See id. at 17.
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108

would lack merit. In the absense of a fundamental right or suspect

classification, the court upheld the Il1linois GBMI statute as rationally

related a legitimate state interest.109

3. Cruel and Unusual Punishment

An eighth amendment cruel and unusual punishment challenge has
been made against a GBMI statute on only two occasions. One challenge

arose in the trial court in People v. McLeod.”0 The Recorder's Court,

Wayne County, set aside a GBMI verdict, and declared the verdict form a

nullity, after conducting hearings regarding the type and availability of

1

mental health treatment necessary for the defendant. The court

found that conditions within the Department of Corrections and the
Department of Mental Health made compliance with the statute

1'mposs1'b1e.”2

It reasoned that if the stated purpose of the GBMI
statute was treatment of mentally i11 criminals, failure to treat amounts
to cruel and unusual punishment in violation of the eighth

amendment.n3

The Michigan Supreme Court in McLeod avoided this issue
by finding that the evidence in the trial record was insufficient to

sustain the challenge to the statute.n4 On the second occasion that a

108. 1Id.
109. See id. and supra text accompanying note 83.

( 130. See People v. McLeod, 407 Mich. 632, 288 N.W. 2d 909, 912
1980).

111, Id. at 913.

2. Id.

113. See id. at 915. See also, Hermann, supra note 2, at 96-99.
114, 228 N.W. 2d at 915.
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cruel and unusual punishment challenge was raised, the Indiana Court of
Appeals summarily dismissed it, saying that the proper remedy was a writ
of mandamus or a 42 U.S.C. §1983 action, not a direct appeeﬂ.”5 Thus,

. . 116
the question remains unresolved.

4. Ex Post Facto Laws

In Georgia and I11inois, the retroactivz application of newly
enacted GBMI statutes to defendants who committed crimes prior to their

enactment has precipitated constitutional challenges based on the

constitutional prohibition against ex post facto 1aws.1]7 In Kirkland
V. State,118 the defendant claimed that retroactive application of the

Georgia GBMI statute unconstitutionally deprived her of an NGRI verdict.
The Gecrgia Court of Appeals upheld the verdict, reasoning that it did

not increase her punishment, but rather, had an ameliorative

115, Stader v. State, _ Ind. App._, 453 N.E. 2d 1032, 1036 (1983).

116. Another possible eighth amendment challenge is pending in
Indiana. An Indiana trial court recently sentenced a defendant found
GBMI of murder to die in the electric chair. Harris, Harris Given Death
Penalty in Precedent-Setting Case, Indianapolis Star, Feb. 10, 1984, at

» col. . This case raises the question of whether mental illness,
adjudged as part of the GBMI conviction, should mitigate against the
death penalty. Of the twelve states having GBMI statutes, all but Alaska
and Michigan permit the death sentence. A1l these GBMI statutes permit
the sentencing court to impose any sentence that could be imposed on a
quilty defendant. See supra Table 3. '

117. See Kirkland v. State, 166 Ga. App. 478, 304 S.E. 2d 56)
(1983); People v. Dewit, No. 81-3019 (I11. App. Ct. March 30, 1984);
People v. Dalby, 115 I11. App. 3d 35, 450 N.E. 2d 31 (1983); and People
v. Marshall, 114 I11. App. 3d 217, 448 N.E. 2d 969 (1983). An ex post
facto law is a law passed after the occurrence of a fact or deed, which
retrospectively changes the legal consequences of the fact or deed.
Black's Law Dictionary 529 (5th ed. 1979). For example, a law that
increases the punishment for a prior act is an ex post facto law.

118. 304 S.E. 2d at 565.
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effect.llg The court stated that a GBMI verdict "decidedly lessens the

stigma of criminal guilt and provides for the treatment of [the

u120 It added that "[wlhere the verdict is

defendant's] mental illness.
authorized by the evidence, the application of the 'guilty but mentally
i11' act is procedural, not substantive; it Teaves untouched the

nl21 The

substantive right to the insanity plea as an absolute defense.
court concluded that the GBMI verdict was not an ex post facto law.

In People v. Marshall, the I11inois Appellate Court, Fourth

District, used a similar rationale in upholding application of the GBMI
statute even though the defendant's crime took place seven months before

122

its enactment. The court stated that the application of the GBMI

statute in this case did not increase the defendant's punishment, but

merely altered the conditions of confinement by ensuring adequate mental

health treatment.123

The court reasoned that "statutes which change

the conditions under which punishment for an offense is imposed but which

do not significantly alter the fundamental nature of the punishment are

not ex post facto laws."124
The court in Marshall faced another ex post facto law argument.

The defendant asserted that the GBMI statute had the possible effect of

making criminal an action that was previously innocent by depriving her

9. Id.
120. Id.
121, 1d.

122, 448 N.E. 2d at 980-81.
123, Id.
124, 1d. at 981.
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of available defenses.]25

Specifically, if she had known that
asserting the insanity defense opened the door to a possible GBMI
verdict, she might have used a self-defense or lack-of-specific-intent
defense 1‘ns‘cead.]26 The court rebuffed this argument, stating that a
statute that does not "completely" deprive a defendant of an available

defense is not an ex post facto raw. 127

C. Substantive and Procedural Provisions

1. Pleading Procedures

128 129

The Michigan Supreme Court and Court of Appeals have

rendered decisions construing the statutory provisions for acceptance of

130

a GBMI plea. In People v. Booth, two defendants pleaded GBMI to

charges of first-degree criminal sexual conduct. Because the defendants
were unable at trial to recall some events surrounding the perpetration
of the crime, the trial judge referred to the preliminary examination

transcript in concluding that a sufficient factual basis for acceptance

125. Id.

126. 1d. A defendant may be found GBMI in I11inois only if he or
she has asserted the insanity defense at trial. I11. Ann. Stat. 38
§115-3(c) (Smith-Hurd 19 ).

127. 448 N.E. 2d at 981.
128. See People v. Booth, 414 Mich. 343, 324 N.W. 2d 741 (1982).

129. See People v. Williams, _ Mich. App. 341 N.W. 2d 854
(1983); People v. Siebers Mich, App. |, 34T N.N. 2d 530 (1983);
People v. Bazz1, 113 Mich. App. 606, 318 N.W. 2d 484 (1981) (per curiam);
Peole v. Fultz, 111 Mich, App. 587, 702 N.W. 2d 702 (1981); People v.
Seefeld, 95 M1ch App. 197, 290 N.w. 2d 123 (1980); People v. Long, 86
Mich. App 676, 273 N.W. 2d 519 (1979). rev'd sub nom. People v. Booth,
414 Mich, 343, 324 N.W. 2d 741 (1982).

130. 324 N.W. 2d at 744,
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of the pleas existed.]3] On appeal to the Michigan Supreme Court, the

issue was

whether a defendant who is unable to recall some
or all of the events surrounding the commission
of a particular crime may enter a plea of guilty
‘but mentally i1l to that crime, and, if so, what
procedure is to be utilized at the plea-taking
procengng to establish a factual basis for the
plea.

The court concluded that a forgetful defendant could plead GBMI and that
a trial court could consider a transcript of the preliminary examination
or trial testimony, if any, but that in all other respects a court should
follow the procedures applicable to guilty p]eas.133 The court

reasoned that to deny forgetful defendants the opportunity to plead GBMI
and, thereby, to receive the mental health treatment due them would
undercut the legislative intent behind the GBMI statutes.]34 The court

upheld both defendants' convictions.13®

131, Id.
132. Id. at 743.

133. Id. The court was apparently only addressing procedures
applicable to the "guilty" aspect of a "guilty but mentally i11"
plea-taking proceeding. Although the court failed to address how the
determination of mental illness fits into the procedures for accepting a
guilty plea, it stated that the GBMI statutory language “suggests that
... questions of mental illness must be determined in addition to the
usual questions of criminal 1iability ... ." See id. at 746. It also
cited Michigan Compiled Laws section 768.36(2) (1982), which requires the
judge to examine psychiatric reports, hold a hearing on the mental
i11ness issue, and be satisifed that the defendant was mentally i1l at
the time of the offense.

134, 1d. at 745-46.

135. Id. at 750. The court said that the standard of review to be
applied by an appellate court in reviewing the adequacy of a plea's
factual bsis is "'whether the trier of fact could properly convict on the
facts' elicited from defendant at the plea-taking proceeding, or from
alternate reliable sources." Id. at 748 (citation omitted).
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136

In People v. Bazzi, the Michigan Court of Appeals also

considered whether a forgetful defendant could plead GBMI. The court
stated that external evidence could be used to establish the factual

basis for certain elements of an offense and proceeded to outline the

137

required plea-taking procedure. The court must (1) directly

question the defendant to determine if he or she is guilty of the

138

offense, (2) examine psychiatric reports, and (3) hold a hearing to

determine if the defendant was mentally i1l at the time of the

139

offense. This result is consistent with Booth, which was decided

after Bazzi.

Arguably, however, Booth only addressed the factual basis for

the "guilt" determination in a GBMI plea-taking procedure.]40

14

In Bazzi

and People v. Fultz, the Court of Appeals directly addressed the

“mental illness" determination. The defendant in Bazzi challenged the
factual basis of the mental iliness finding, arguing that the Center for
Forensic Psychiatry concluded that he was neither mentally i1l nor
insane, while two independent examiners concluded that he was insane at

142

the time of the crime. The court rejected this challenge, stating

136. 318 N.W. 2d at 485.

137. Id.

138. Accord, People v. Seefeid, 95 Mich. App. 197, 290 N.W. 2d 123,
124-25 (1980).  But see, People v. Williams, 341 N.W. 2d at 855 (court
need not examine reports if defendant fails to assert insanity defense).

139. 318 N.W. 2d at 485.

140. See supra notes 130-135 and accompanying text.

141. 111 Mich. App. 587, 314 N.W. 2d 702 (1981).

142. 318 N.W. 2d at 485-86,
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that although none of the examiners concluded that the defendant was
mentally i11 but not insane, psychiatric evaluations admitted as evidence
serve only as an aid to the couv‘t.]43 The substance of the psychiatric

reports and the defendant's statements at the time of pleading supported

the trial court's decision.]44

-

The court found the factual basis for a mental illness finding

145

to be insufficient in People v. Fultz, however. Erroneously citing

Michigan Compiled Laws section 768.36(1), the court stated that, before
accepting a GBMI plea, the trier of fact must find beyond a reasonable

doubt that the defendant is guilty, was mentally i1l at the time of the

146

crime, and was not insane. The only evidence in the record of the

defendant's mental state was the forensic report that said he was

147

insane. The court held that a finding of no insanity was essential

- and that such a finding was not supported by the ar‘ecord."48

143. 1d. at 486.
144, Id.

145. The court was incorrect in citing subsection 768.36(1) because
the prerequisites listed in that subsection apply only to a GBMI finding
following a trial on the merits. The court should have cited subsection
(2), which applies to GBMI pleas and does not require an affirmative
finding that the defendant is not insane. The prosecution correctly
argued that no finding of sanity is required for a court to accept a GBMI
plea. 314 N.W. 2d at 704.

146. 1d. at 703.
147. 1d. at 704.
148. Id. Contra, People v. Williams, 341 N.W. 2d at 855 (no

§peci§ic finding of insanity required if defendant does not raise the
issue).
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2. Burden of Proof

Two decisions have addressed the prosecution's burden to prove a
defendant's sanity beyond a reasonable doubt before a GBMI finding may be

entered following a trial on the merits.]49 A jury found the defendant

150

in People v. Murphy GBMI of breaking and entering an occupied

dwelling with intent to commit a felony and of first-degree criminal
sexual conduct. The Michigan Court of Appeals stated that the
prosecution improperly introduced evidence regarding the defendant's
sanity because a defendant is presumed sane until he introduces contrary
evidence and because the prosecution failed to lay a proper foundation

15]

for introduction of the evidence. Without this inadmissible

evidence, that is, testimony by the arresting police officers that they
observed no abnormal behavior during the arrest, the record was devoid of
evidence that the defendant was sane. 192 Expert testimony subsequently

introduced by both the prosecution and the defense strongly supported an

153

insanity finding. Thus, the court held that the prosecution had

failed to meet its burden of proving sanity beyond a reasonable

154

doubt. The Supreme Court of Michigan affirmed.155 The Court said

149. People v. Gore, 116 I11. App. 3d 780, 452 N.E. 2d 583 (1983);
People v. Murphy, 100 Mich. App. 413, 299 N.W. 2d 51 (1980), aff'd, 416
Mich. 453, 331 N.W. 2d 152 (1982).

150. 299 N.W. 2d at 52.

151, Id.
152, Id.
153. Id.

154, 1d. at 53. See Mich. Comp. Laws §768.36(1)(c) (1982).
155. 331 N.W. 2d 152.
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that even if the prosecution's evidence of sanity were admissible, its
probative value was insufficient to convince a rational trier of fact
that the Jefendant was sane.156 The court said that, to some extent,
the evidence necessary to prove sanity beyond a reasonable doubt is
determined by the strength of the case for insénity.157 Because of the
strong showing of insanity, the police officers' testimony was
insufficient.

158

In People v. Gore, the defendant appealed from the trial

judge's finding that he was GBMI of attempted indecent liberties with a

child. He asserted that the state failed to rebut his insanity defense

159

beyond a reasonable doubt. The I11inois Court of Appeals concluded

that although an expert witness believed a valid insanity defense

existed, the trial court was not required to accept this

160

conclusion. The court stated that the trial court's finding of

sanity was "not so improbable or unsatisfactory as to create a reasonable

doubt of the defendant's sanity."16]

3. Jury Instructions

Case Taw on GBMI jury instructions has focused bn three
questions: (1) when are instructions on the GBMI verdict mandatory or

permissible, (2) do GBMI instructions confuse a jury and lead to a

156. Id. at 153.

157. 1d. at 157.

158. 452 N.E. 2d at 585.
159. 1d. at 588.

160. Id.

161. Id.
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compromise verdict, and (3) may the verdict's dispositional consequences
be included in the instructions. The Michigan Court of Appeals has
addressed all three questions; the Court of Appeals of New Mexico has
addressed the first; the I11inois Appellate Court, First Division, has
addressed the second; and the~Ind1ana Court of Appeals, Third District,
has addressed the third.

162

In People v. Girard, the Michigan Court of Appeals observed

that whenever a defendant asserts an insanity defense, the trial court at
the conclusion of trial must instruct

... (1) that the jury is to consider separately
the issues of the presence or absence of mental
illness and the presence or absence of legal
insanity, and (2) on the possible verdicts of
guilty, guilty but mentally il11, not gui1ty by
reason of insanity, and not guﬂtyﬂ6

164

In People v. Ritsema, the trial court granted the defendant's

request that the GBMI instruction be omitted. The Michigan Court of
Appeals held that whenever the evidence supports an instruction on the
insanity defense the relevant statute made the GBMI instruction mandatory
and thus not subject to waiver by the defendant.]65 The court said,
however, that retrial was unnecessary to remedy the trial court's error.
It reasoned that the only prejudice suffered'by the guilty defendant was

in not being entitled to the mental health evaluation and treatment

162. 96 Mich. App. 594, 293 N.W. 3d 639 (1980).

163. Id., 293 N.W. 2d at 641 (citing Mich. Comp. Laws §768.29a(2)
(1982)). See also, People v. Mikulin, 84 Mich. App. 705, 270 N.W. 2d
500, 501-50Z (T978) (GBMI instruction required whenever an NGRI
instruction is warranted by the evidence).

164. 105 Mich. App. 602, 307 N.W. 2d 380 (1981).

165. 1Id., 307 N.W. 2d at 385. Accord, People v. Thomas, 96 Mich.
App. 210, 292 N.W. 2d 523, 527 (19807.
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166

fequired after a GBMI verdict. To eliminate this prejudice the

court amended the defendant's sentence to require evaluation and

psychiatrically indicated treatment.]67

The Court of Appeals of New Mexico has addressed the narrow

issue of whether a GBMI instruction may be givén in the absence of an

168

NGRI instruction. The relevant statute provides that when a

defendant has asserted an insanity defense, the court should instruct the

jury regarding the GBMI verdict if such an instruction is warranted by

169

the evidence. The court interpreted this provsion as not precluding

such an instruction if, although the defendant did not plead insanity, he
did request an instruction on his ability to form the requisite mens

rea, 170

166. Ritsema, 307 N.W. 2d at 385.

167. Id. In a later decision, People v. Gasco, 119 Mich. App. 143,
326 N.W. 2d 397 (1982) (per curiam), the Michigan Court of Appeals
criticized its own decision in Ritsema that the error did not require
reversal. With minimal discussion, the court said that the Ritsema
decision was "unsound." Id. at 399. In Gasco, the court reversed a
guilty finding, stating that the trial court's erronious instruction on
the definition of “sanity" left the jury with discretion to find the
defendant either guilty or GBMI. Id. "Thus, the guilty verdict [did]
not preclude the possibility that the jury thought the defendant was
mentally i11." 1Id. It is unclear on the face of the Gasco opinion why
the error in the instruction resulted in this discretion or why the
Ritsema remedy was unsound.

168. State v. Page,  N.M._, 676 P. 2d 1353 (1984).
169. N.M. Stat. Ann. §31-9-3E (Cum. Supp. 1983).
170. 676 P. 2d at 1356.
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The issue of juror confusion has been addressed in three

N 172 173 is

Michigan cases and one I1linois case. People v. Thomas

illustrative. The defendant in this case argued that the trial court
erroneously instructed the jury on the GBMI verdict because it
"unconstitutionally confuses the jury in its resolution of the issue of
criminal responsibility and encourages a compromise verdict."17% The
Court of Appeals noted that statute required the instruction and that the
trial court complied with the statute by giving the standard Criminal
Jury Instructions 7:8:01 and 7:8:09, which offered sufficient guidance to
the jur,y.175 The court found no evidence that the jury was m1’sled.176

Whether a court may instruct a jury regarding the consequences

of a GBMI verdict was addressed in Indiana in Stader v. State.177 The

defendant alleged that the trial court erred by refusing jury

178 The

instructions on the consequences of a GBMI or NGRI verdict.
Court of Appeals held that no error had occurred.179 As a general

rule, "it is erroneous to inform the jury of the possible penalties which

171. People v. Delaughter, 124 Mich. App. 356, 335 N.W. 2d 37
(1983); People v. Thomas, 96 Mich. App. 210, 292 N.W. 2d 523 (1980);
People v. Sorna, 88 Mich. App. 351, 276 N.W. 2d 892 (1979).

172, People v. Dewit, No. 81-3019 (I11. App. Ct. March 30, 1984).
See supra notes 104a-104f and accompanying text.

173. 96 Mich. App. 210, 292 N.W. 2d 523 (1980).
174, 1d., 292 N.W. 2d at 527.

175. 1d.

176. 1Id

177. __Ind. App._, 453 N.E. 2d 1032 (1983).
178. 1d., 453 N.E. 2d at 1035-36.

179. 1d. at 1036.
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may be imposed upon conviction."180 A trial court has discretion,

however, to instruct a jury on the consequences of a verdict if it deems

181

it necessary. Such an instruction is mandatory if "an erroneous

view of the applicable laws becomes implanted in the minds of

u182

jurors. In applying these rules, the court stated that the jury

had not been presented with an erroneous statement of the law and it was

within the trial court's discretion to refuse the instruction.]83

184

In a Michigan case, the trial court sua sponte instructed

the jury regarding the possible dispositions after GBMI and NGRI

185

verdicts. The defendant failed to make a timely objection to the

instruction. Therefore,.the Court of Appeals said it would only reverse

186

to prevent manifest injustice. Under these circumstances, the court

said the instruction was proper, adopting the rationale of Lyles v.

United States.187 In Lyles, the United States Court of Appeals for the
District of Columbia distinguished guilty verdict instructions, which

could not include dispositional information, from NGRI instructions,

188

which could. The court said:

180. 1Id. (citing State v. Williams,__Ind.__, 430 N.E. 2d 756 (1982)).

181. Id. (citing Montague v. State, 266 Ind. 51, 360 N.E. 2d 18I
(1977); Lockridge v. State, 263 Ind. 678, 338 N.E. 2d 275 (1975)).

( 1?%. Id. (citing Dipert v. State, 259 Ind. 260, 286 N.E. 2d 405
1972)).

183. 1Id.

184. People v. Tenbrink, 93 Mich. App. 326, 287 N.W. 2d 223 (1979).
185. 1d., 287 N.W. 2d at 224.

186. 1Id.

187. 254 F. 2d 725 (D.C. Cir. 1957).

188. 1Id. at 728-29 (cited in Tenbrink, 287 N.W. 2d at 224).
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Jurors, in common with people in general, are
aware of the meanings of verdicts of guilty and
not guilty. It is common knowledge that a
verdict of not guilty means the prisoner goes
free and that a verdict of guilty means that he
is subject to such punishment as the court may
impose. But a verdict of not guilty by reason of
insanity has no such commonly understood meaning.
... We think the jury has a right to know the
meaning of this possible verdict as accurately as
it knows by common knowledge ghe meaning of the
other two possible verdicts. 189

The Michigan Court of Appeals concluded that this rationale applied
equally to NGRI and GBMI dispositional instructions and that, absent
timely objection by defense counsel, the instructions were proper.190
The court did not suggest whether its decision would have been different

had defense counsel objected to the instructions.

4. Inconsistent Verdicts

Another issue the Michigan Court of Appeals has addressed is the

appropriate remedy for two legally inconsistent verdicts reached by a

191

jury. In People v. Philpot, the jury found the defendant guilty of

assault with intent to murder and GBMI of possession of a firearm in the
commission of a 1"e10ny.]92 The court held that the inconsistency

should be remedied by adding the "but mentally i11" language to the
assault conviction with leave to the prosecution to seek a new trial on

193

the assault charge. It reasoned that a legislative intent of the

189. Id.

190. 287 N.W. 2d at 224-25.

191. 98 Mich. App. 257, 296 N.W. 2d 229 (1980).
192. 296 N.W. 2d at 230-31.

193. Id. at 231.
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GBMI statute was to provide help to defendants whe have committed crimes
while suffering from mental illness and that the present defendant could
benefit from treatment beyond the relatively short sentence imposed for

the firearm conviction.194

Judge Riley dissented on this point,

stating that the "fact that thé evaluation and treatment triggered by
such a finding would be beneficial to the accused is irrelevant. We
should not substitute our judgment of what is 'best' for the defendant
for that of the jury."195 Normally, he stated, he would advocate
vacating of the firearm conviction but, because the relevant sentence was

196

nearly expired, such action was unnecessary. In a more recent

case,197 the court followed the Philpot majority opinion, but chose not
to correct similarly inconsistent verdicts because the resulting
sentences were co-extensive and treatment would be provided throughout
their te)r‘m.]98
Thus, inconsistent guilty and GBMI verdicis have not troubled
the courts. The courts have not yet decided, howsver, whether
inconsistent NGRI and GBMI verdicts would be so easily handled. The
Alaska statute provides that if a defendant is found NGRI because
reasonable doubt exists regarding the requisite mens rea, yet all other

elements of the offense are staisfied, the defendant should automatically

194. 1d. at 230-31.

195. 1Id. at 232 (concurring in part, dissenting in part).

196. Id.

197. People v. Blue, 114 Mich. App. 137, 318 N.W. 2d 448 (1982).
198. Id., 318 N.W. 2d at 499-500.
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be found GBMI of any lesser included offense.199 No other states have
a similar provision. Even the Alaska provision does not govern if NGRI

and GBMI verdicts are returned on separate counts.

5. Right to Treatment

Although allegations based upon lack of adequate treatment have
been rejected as a basis for constitutional attack on GBMI statutes,200
several courts have recognized a qualified statutory right to treatment.
For example, the Supreme Court of Michigan has recognized an “unequivocal
statutory right" to such treatment as is psychiatrically indicated for

mental illness or retardation.zo1

Specifically, the GBMI statute
requires treatment, but only wher indicated by mental health screening
and evaluation performed by correctional officials.202 No court,
however, has yet overturned a GBMI conviction of, or provided

post-conviction relief to, a dafendant asserting that he or she has

199. Alaska Stat. §12.47.020(c) (Cum. Supp. 1983). Upon completion
of the sentence for the lesser included offense, a hearing is held to
determine if, based on the acquittal for the greater offense, further
commitment is necessary. Id.

200, People v. Marshall, 114 I11. App. 3d 217, 448 N.E. 2d 969, 980
(1983) (GBMI inmates have no separate constitutional right to mental
health treatment beyond the constitutional right to minimally adeguate
medical care applicable to all prisoners); People v. McLeod, 407 Mich.
632, 288 N.W. 2d 909, 915 (1980) ("Department of Corrections
noncompliance with the statutory mandate for evaluation and treatment
cannot render an otherwise constitutional statute unconstitutional.").

201. McLeod, 288 N.W. 2d at 914. See also, People v. Philpot, 98
Mich. App. 257, 296 N.W. 2d 229, 230 (1980).

202. 1d. See also, People v. Kaeding, I11. , 456 M.E. 2d 11,
15-16 (1983); Marshall, 448 N.E. 2d at 979-80. Cf. People v. Sharif, 87
Mich. app. 196, 274 N.W. 2d 17, 19 (1978) (trial court disclaimed
authority to assure that department of corrections would evaluate and
treat defendant and stated it could only recomnend such treatment).
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203

received no treatment. In People v. Tenbrink, the defendant

contended that if the Department of Corrections is unable to provide the
required psychiatric care in a particular case, the conviction is

rendered invalid and must be reversed. The Michigan Court of Appeals

204

disagreed. The court said that a writ of mandamus to enforce the

Department of Corrections' duty was the proper remedy, not a reversal of

the conviction.205

206

In Stader v. State, the Indiana Court of Appeals similarly

found that lack of treatment was relevant not to "the legality of ...

incarceration but merely the conditions of ... detentmn"zo7

and,
accordingly, was not properly raised as an issue on direct appeal. The

court went slightly beyond the Michigan Court of Appeals finding in

Tenbrink, however, by saying that an inmate may challenge the conditions

of custody by not only a petition for writ of mandamus but also a civil
rights action under 42 U.S.C. §]983.208 Taken altogether, these
decisions suggest the 1imited nature of the statutory right to treatment

afforded to GBMI offenders.

203. 93 Mich. App. 326, 287 N.W. 2d 223, 225 (1979).
204, 1Id.

205. Id. Accord, People v. Siebers,  Mich. App. 341 N.W. 2d
530, 532 (71983); Peop Peop1e v. Toner, 125 Mich. App. 439, 43?‘ N.W. 2d
(1983) People v. Tenbrink, 93 Mich. App. 326, 287 N.W. 2d 223, 225
(1980); People v. Willsie, 96 Mich. App. 350, 292 N.W. 2d 145, 147
(1980), People v. Sorna, 88 Mich. App. 351, 276 N.W. 2d 892, 897 (1979).

206. _ Ind. App._, 453 N.E. 2d 1032 (1983).
207. 1d., 453 N.E. 2d at 1036.
208, Id.

Y
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A potentially significant challenge to the application of the

right to receive "such treatment as is psychiatrically indicated" is

209

currently pending in Michigan. In Gorton v. Johnson, the plaintiffs

alleged

... that all persons who have been convicted
under the GBMI statute have not been
provided treatment that is "“psychiatrically
indicated," because the Department of
Corrections lacks the resources to provide
any psychiatric treatment whatsoever to any
prisoners other than those who present the
most extreme disciplinary prob1ems.2]

The plaintiffs are GBMI inmates who sought c1ass certification under
Federal Rule of Procedure 23(b)(2).2]] The defendants, the Department
of Corrections and its director, among others, argued that class
certification was improper because each inmate presents unique treatment
problems and the court would be unable to fashion an equitable remedy

212 The United States District

applicable to all members of the class.
Court for the Eastern District of Michigan granted the plaintiff's motion
for class certification, but only as "to those issues of institutional
policy, practice, process, and procedure that are ‘'generally applicable’
to all members of the proposed class," and not as to Ectua] acts of
evaluation and treatment that are a function of individual

213

disorders. Specifically, the court can

209, See Gorton v. Johnson, Civ. No. 82-60422, slip op. (E.D. Mich.
Feb. 16, 198%).

210, 1Id.
211, 1d.
212, 1d.
213, Id
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... determine whether the Department of
Corrections, as a threshold matter, has
instituted policies which render the provision of
psychiatrically indicated treatment impossible,
regardless of the particular needs and problems
of the individual class members and whether the
defendants have policies, practices, processes,
and procedures to evaluate and provig$
psychiatrically indicated treatment.2l4

Gorton v. Johnson is the first reported class action suit challenging any

facet of a GBMI statute's application.

-~

6. Probation

215

In People v. Mcleod, the defendant's final challenge to

Michigan's GBMI statute addressed the probation provision, which reads,
in part:

The period of probation shall not be for Tess
than 5 years and shall not be shortened without
receipt and consideration of a forensic
psychiatric report by the sentencing court. 216

The defendant argued that the five-year minimum period of probation
denied GBMI offenders equal protection by adversely affecting their
fundamental 1iberty interests vis-a-vis defendants found guilty of the
same offenses, without a compelling state interest for the differing

217 218

treatment. As discussed earlier, the Michigan Court of Appeals

found no fundamental right or suspect classification that would require

24, ld.

215. 407 Mich. 632, 288 N.W. 2d 632 (1980)
216. Mich. Comp. Laws §768.36(4) (1982).
217. Mcieod, 288 N.W. 2d at 916.

218. See supra notes 85-89 and accompanying text.
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strict scrutiny of the provision.m9 The court noted that the statute
authorized a sentencing court to discontinue probation on the defendant's

d,220

motion when the treatment is no longer neede thus, creating a

221

"rebuttable five-year period" of probation. The court upheld the

provision as rationally furthering the legislative objective of providing

supervised mental health treatment for GBMI probationers.222

. 7. Conclusion

The various challenges waged against GBMI statutes since 1977 --
substantive, procedural, and constitutional -- have resulted in the
judiciary approving and preserving the legislative purposes of providing
treatment to mentally disturbed offenders and of protecting the public
from mentally disturbed and dangerous offenders. During this testing
period, the courts have had 1ittle negative to say about the GBMI
statutes. In concluding that the statutes rationally further proper
legislative objectives, the courts have not looked beyond the verdict to
see if GBMI offenders actually receive beneficial mental health
treatment. In the near future, such concerns may be addressed in writ of
mandamus or civil rights proceedings arising in the various states.
Empirical research may provide another forum for more comprehensive

analysis of such concerns.

219. 288 N.W. 2d at 919.
220, 1d. at 918.

221. 1d. at 919.

222, 1d.




IV. SOCIAL SCIENCE RESEARCH

Whether a measure relating to the public welfare is
arbitrary or unreasonable, whether it has no
substantial relationship to the end proposed is
obviously not to be determined by assumptions or by a
priori reasoning. The judgement should be based upon
a consideration of relevant facts, actual or possible
--ex facto jus oritur. That ancient rule must prevail
in order that we may have a system of living law.?2

The previous sections of this article summarized the legislative
and judicial development of the GBMI plea and verdict. Legislative and
judicial mandates for legal and policy reform are distinguishable from

224 This article would be

the impact on practice that results.
incomplete without a look beyond legislative and judicial directives to
the practical consequences that follow. The GBMI plea and verdict's
actual implementation and effects on individuals and criminal justice
system components have not been examined extensively. Legal reform,
informed public policy, and practice should depend, at least in part, on

the results of scientific research.225 Whether the GBMI plea and

223. Adams v. Tanner, 244 U.S. 590, 600 (1917) (Brandeis, J.,
dissenting).

224, See Lottman, Enforcement of Judicial Decrees: Now Comes the
Hard Part, 7 Mental Disability L. Rep. 69 (1976); Lottman, Whatever
Happened to Kenneth Donaldson?, 1 Mental Disability L. Rep. 288 (1977);
Shah, Legal and Mental Health System Interactions: Major Developments
and Research Needs, 4 Inter. J. of L. and Psych. 219, 255-256 (1981)
("LA]s important as reforms in legal policies (viz., the "law on the
books") certainly are, these accomplishments must not be confused with
the end result (viz., the "law in practice"). It is therefore essential
that a wide range of evaluative research efforts be undertaken to
aﬁcertaig)the outcomes stemming from various policy and programmatic
changes.

225. Shuman, Decisionmaking Under Conditions of Uncertainty, 67
Judicature 326 (19847,
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verdict have undercut the insanity defense, facilitated the provision of
mental health treatment to mentally disturbed offenders, offered juries
an equitable alternative to NGRI and guilty verdicts, and served the
interest of societal protection remain to be empirically examined. The
purposes of this section are io examine the limited empirical research in
this area and to place the GBMI plea and verdict in an appropriate

framework for scientific inquiry.

A. Curtailment of the Insanity Defense

The major purpose of the GBMI plea and verdict appears to be*@ﬁ

curtail use of the insanity defense.226

To date, attempts to appraise
whether the GBMI plea and verdict have accomplished this purpose have
centered primarily on Michigan's nine-year experience. Ames Robey, a
psychiatrist who was one of the original drafters of Michigan's GBMI

statutes,227

stated three years after passage of the new law that the
"dire predictions by some lawyers that the NGRI acquittal would fall into
disuse have not been borne out."228 Although Robey provided only

sketchy data to support his conclusions, he stated that after the
Michigan law took effect the number of referrals for criminal

responsibility evaluations at the Forensic Center actually jumped

226. See supra notes 24-33 and accompanying text.
227. Robey, supra note 6, at 374, 375.
228. Id. at 380.
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230 and the

231

dramatical]y,zzg the rate of NGRI acquittals dropped,
percentage of defendants found civilly committable rose.
Other Michigan researchers suggest that the proportion of
defendants found NGRI following insanity pleas in Michigan remained
relatively stable following the introduction of the GBMI plea and verdict
in 1975.232 Criss and Racine, researchers at the Center for Forensic
Psychiatry, found that between 1976 and 1979 the proportion of defendants
who were examined for criminal responsibility at the Center and were
subsequently acquitted by reason of insanity ranged from 6.6% (N=49) in
1978 to 8.6% (N=48) in 1977 (mean = 8.1%).%%% Criss and Racine were
unable to collect reliable comparative data for the period before the

law's enactment. Based on more current data, Smith and Hall reported a

229. "In 1974, before the law was passed, there were 49 evaluations
for criminal responsibility performed at the Forensic Center. After the
law took effect, in the remaining five months of 1975, there were 93 such
referrals. By June 1, 1978, after the law had been extant for less than
three years, a similar five-month period had 271 referrals, for an
average of over 50 per month." Id.

230. Robey stated that he knew of 21 cases in which GBMI pleas were
offered and accepted "in lieu of almost certain NGRI veridicts." Id. at
379-380.

231. Id. at 380.

232. Criss & Racine, Impact of Change in Legal Standard for Those
Adjudicated Not Guilty by Reason of Insanity 19/5-19/9, 8 Bull. Am. Acad.

Psych. & L. 261, 265 (19/9); Smith & Hall, supra note 10, at 93; S.C.
Bank, In Defense of GBMI, Presentation at the Convention of the American
Psychology-Law Society, Chicago (October 6-8, 1983).

233. Criss & Racine, id. at 264-265. Of the 2,389 individuals

evaluated by th= Forensic Tenter between 1974 and 1979, 223 (8.1%) were
subsequently found NGRI.
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range of 5.0% (N=54) in 1981 to 8.4% (N=47) in 1977 (mean = 6.7%) between

234

1976 and 1932. These findings suggest that the availability of the

GBMI plea and verdict does not necessarily result in fewer NGRI
acquittals.

Two points might be considered in interpreting these findings.
First, Smith and Hall and, to a lesser extent, Criss and Racine based
their conclusions regarding the GBMI law's effect on the incidence of
NGRI acquittals on proportional comparisons based on arrests.
Recognizing that comparisons of raw numbers of GBMI findings and NGRI

235

acquittals may be misleading, Smith and Hall determined the

percentages of defendants found NGRI out of the total number of arrests

236

in Michigan. From 1972 to 1982, the percentage of adult males

arrested who were ultimately found NGRI ranged from 0.012% in 1976 to

237

0.035%. Similar]y, Criss and Raciﬁe based some of their conclusions

about the frequency of NGRI acquittals in Michigan on proportional

238 For

comparisons of NGRI acquittals and arrests for index offenses.
example, they state that only 0.11% of all individuals arrested in
Michigan for index offenses raised the insanity defense.239 This

comparison excludes at least 15.7% of the 223 NGRI acquittees in their

234, Smith & Hall, supra note 10, at 93.

235. Id. at 92 n.66.

236. Id. at Appendix A, Table A.

237. ld.

238. Criss & Racine, supra note 232, at 264-266. Murder, rape,
robbery, aggravated assault, breaking and entering, larceny, and auto
theft are index offenses. Id. at 271 n.13.

239, Id. at 264.
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study population who were acquitted of charges that were not index
offenses.240

Arrest figures may not be the most approprfate base for
calculating such percentageé in studies of the NGRI or GBMI verdict.

Many arrests do not result in prosecutions for a variety of reasons. For
example, the arresting agency may not file formal charges or the
prosecuting attorney msy decide not to pursue the case. Research on the
use of the insanity defense and related alternatives should examine
outcomes of court processing, which are several steps removed from law
enforcement activities. Future research in this area might use criminal
filings and dispositions as a more appropriate base of comparison.

A second, perhaps more important, consideration in evaluating
the research on the effect of the GBMI laws on the incidence of NGRI
aquittals is that it is preliminary. Although this formative research is
valuable, further study of the GBMI plea and verdict's effects on NGRI
acquittals requires a more complex form of analysis. It is possible, for
example, that an apparent decrease in the proportion of NGRI acquittals
may be due to other events that occurred more or less simultaneously with
the enactment of GBMI legislation. The strength of a researcher's
conclusions depends on whether the researcher was aware of such rival

241 Observers

phenomena and was able to discount competing hypotheses.
have noted the potential confounding effects of certain legislative

changes that accompanied the introduction of the GBMI plea and verdict in
Michigan. These included new definitions of mental iliness and insanity,

a procedural timeline for defendants wishing to plead insanity, and new

240. See id. at 265, Table 3.

241. See D.T. Campbell & J. Stanley, Experimental and
Quasi-Experimental Design for Research (1966).
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guidelines for short-term detention and release of insanity
acquittees.242 Packer noted that the 1975 Michigan statutory revisions
also mandated that the Center for Forensic Psychiatry act as the state's

243 Future

centralized facility for conducting forensic evaluations.
research should explore the possibility that such changes occurring with
the enactment of GBMI laws increase or decrease the proportion of
defendants found NGRI or change the types of individuals acquitted on the
basis of insanity apart from effects caused by the availability of the
GBMI finding.

The confounding effect of events proceeding the enactment of
GBMI laws should also be considered. Once again, an example from
Michigan is instructive. After the United States Supreme Court's

244

decision in Dusky v. United States and subsequent lower court

decisions challenging the extended commitment of defendants found

245 that clarified

246

incompetent to stand trial, Michigan enacted statutes
the relevant NGRI criteria and revised the NGRI release provisions.
As a result, hundreds of individuals previously found incompetent to
stand trial were returned to the Michigan courts for disposition of their
cases. According to Robey, these changes caused NGRI verdicts to

247

increase from only 12 in 1967 to 203 by mid-1973. A study of the

242. See Comment, supra note 21, at 458 n.40 & 471; R.C. Petrella,
Guilty But Mentally I11--A Negative View, Presentation at the Convention
of the American Psychology-Law Society, Chicago (October 6-8, 1983).

243. I1.K. Packer, Guilty But Mentally I11 in Michigan, Its History
and Practice, Presentation at the Convention of the American
Psychology-Law Society, Chicago (October 6-8, 1983).

244, 362 U.S. 402 (1960).

245, Michigan Public Acts 175 and 266 (1966).

246. See Robey, supra note 6, at 374-375.

247. 1d. at 374.
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effects of the GBMI plea and verdict on the insanity defense that
includes comparisons of NGRI findings before and after GBMI enactment
should take this type of increase in the NGRI population into account.

To understand the effects of definitional and procedural changes
on NGRI and GBMI findings, a comprehensive study design is essential. At
a minimum, the task of identifying competing hypotheses should encompass
a review of pertinent court rulings, statutory changes, and
organizational and administrative changes. The methodology should be
designed to measure systemic effects and alternative explanations should
be addressed, recognizing that potentially confounding variables or
factors affecting generalizability will differ among states. For
example, as noted previously, thé effect of the GBMI plea and verdict on
insanity acquittals in Michigan may be related significantly to the
centralized evaluation responsibilities of the Center for Forensic

Psychiatny.248

B. Displacement

To further test the conclusion that the GBMI laws did not

undercut the insanity defense, which was contrary to the expectations of

249

legislators who supported the GBMI laws, Smith and Hall questioned

whether defendants adjudicated GBMI would have been found NGRI or guilty

250

if the GBMI finding had been unavailable. In the absence of the

248. See Smith & Hall, supra note 10, at 104; Petrella, supra note
242, at 2.

249. Supra notes 24-29 and accompanying text.

250. See Smith & Hall, supra, note 10, at 95-100. This question was
also pcsed in a very recent study of simulated juror decision making; see

infra notes 287-289 and accompanying text.
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GBMI finding, all defendants would receive one of three traditional
findings: guilty, not guilty, or NGRI. The addition of the GBMI finding
necessarily displaces some defendants from one or more of these finding
categories. If the GBMI laws reduce the incidence of NGRI acquittals,
displacement of defendants froh the NGRI category would occur. On the
other hand, if the GBMI finding has 1ittle or no effect on NGRI findings,
one would expect displacement from the guilty group instead.

Smith and Hall attempted to answer this displacement question by
comparing samples of GBMI, NGRI, and guilty offenders in Michigan on the
basis of selected demographic variables. The results of their
discriminant analysis indicated that the GBMI group more closely
resembled the guilty group on six variables (drug use, previous
psychiatric treatment, criminal history, sexual offenses, employment
status, and education) and the NGRI group on two variables (age and prior
referrals for forensic evaluation). Smith and Hall cautiously concluded
that "the majority of GBMI defendants were more similar to the guilty
group than the NGRI group. It is likely that at least a majority of the
GBMI defendants would have been found guilty in the absence of the GBMI
statute."2>!

Several technical questions can be raised about the methodology
Smith and Hall used to reach this conclusion. First, Smith and Hall
measured only the type of drug use, not the extent and duration of

use.252 Data on the type of drug use is more useful than no

251. Smith & Hall, supra note 10, at 100.
252. See Id. at 96 n.93 & Appendix A, Table I.
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information at all; however, grouping occasional users of hallucinogens,
for example, with daily users may result in misleading comparisons.
Occasional drug users may be very different psychologically (and in other
ways) from habitual users. Whether GBMI offenders more closely resemble
NGRI achittees or guilty offenders when compared on extent and duration
of drug use remains to be seen.

Second, Smith and Hall operationalized previous psychiatric
contacts and prior criminal history by counting the number of contacts

and charges.253

They did not differentiate the types of psychiatric
contacts (e.g., voluntary or involuntary; outpatient or inpatient) or the
charges that resulted in convictions. Important differences may exist
between someone who voluntarily sought family counseling at a community
mental health center on two occasions and someone who was involuntarily
committed as dangerous to himself or others. The number of previous
criminal charges filed should be used and interpreted carefully,
realizing that, as noted previously, charges often do not result in

254

convictions. Further, it might be enlightening to explore more

fully the effect of the seriousness of prior criminal activity because,
in Smith and Hall's scheme, offenders with three auto theft charges could

be grouped with those with one prior manslaughter charge.255

253. Id. at Appendix A, Tables H, J & K.

254, Data collected from corrections files, at least that on prior
felony convictions for which commitment occurred, might offer a useful,
more direct measure of official criminal history, especially if
supplemented by misdemeanor conviction and probation records.

255. See infra notas 287-289 and accompanying text.
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Third, questions arise from the discriminant analysis Smith and
Hall used to address the displacement issue. The variables and the
analytical steps employed in their analysis may not fulfill the

underlying assumptions and requirements of the technique. For example,

256

Smith and Hall describe initial bivariate analyses yet do not

indicate that further analyses, such as an examination for spuriousness
or intercorrelation among variables, were conducted prior to the
discriminant analysis. Further, discriminant analysis is a statistical
technique for analyzing interval level data.

Typically, analysts using the technique can make adjustments that

257

provide reliable results when discrete data are used. Smith and

Hall describe no such adjustments in their ana]ysis.258
Smith and Hall did note that their displacement analysis might

be suspect if the post-GBMI population of NGRI acquittees were different

259

from the pre-GBMI population. Relying upon earlier research,

however, Smith and Hall presumed that defendants acquitted on the basis

of insanity between 1975 and 1979 were "quite similar" to those acquitted

260

between 1967 and 1972. Our examination of the data produced by that

earlier research, particularly that of Cooke and Sikorski,261

256. It is assumed that a chi square test was used.

257. See W. Goldstein & W.R. Dillon, Discrete Discriminant Analysis
(1978); W. KTecker, Discriminant Analysis (1980).

258, See supra note 10, at 96-100.
259. Smith & Hall, supra note 10, at 96 n. $8.
260. 1Id.

. 261. Cooke & Sikorski, Factors Affecting Length of Hospitalization
in Persons Adjudicated Not GuiTty by Reason of Insanity, ¢ Bull. Am.
Acad. Psych. & L., 25T (139/57],
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reveals that the study populations did differ in several significant

ways.262
If the GBMI Taws have displaced NGRI defendants, one might

expect a change in the NGRI population as a result. Comparison of the

data presented by Cooke and-Sikorsk‘i,263 and Criss and Racine264

suggest that at least some of the Tess seriously disturbed and more

262. See Criss & Racine, supra note 232, at 263-68; Cooke &
Sikorski; supra note 261, at 252-59.

Cooke and Sikorski Criss and Racine

(1967~ 1972) (1975-1979) Comments

1) 32.3% of the NGRI 44.8% of the NGRI  The 13.9% decrease
population was population was amongst blacks reported
black black by Criss and Racine

apparently resulted from
subtracting percentages
across populations '
rather than calculating
a percentage change.

2) 45.5% had prior 65.9% had previous
psychiatric psychiatric
hospitalizations hospitalizations

3) 59.9% were 29.6% were Suggests that use of the
acquitted of acquitted of insanity defense broadened.
murder murder Also, women comprised 15%

of Criss and Racine's study

population yet 30% of the
murderers.

4) 24.5% diagnosed 21.8% diagnosed The aggregate data mask
as personality as personality that acquittees with
disordered disordered personality disorder

diagnoses decreased from
43.8% in 1975 to 12.2%
in 1979.

263. Supra note 261, at 253-54.
264, Supra note 238, at 265, 268-69.
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violent offenders may have been screened out of the NGRI population as a
result of the availability of the GBMI alternative in Michigan. In
addition, changes may have occhred in the racial composition and mental
health diagnoses.265

The design of additional research in this area would be
strengthened by incorporating psychiatric diagnosis as an independent
variable and by including pre- and post-GBMI groups for purposes of
comparison. The displacement question highlights, once again, the need
to examine competing explanations of observed effects.

In summary, Smith and Hall's Michigan data suggest that the GBMI
laws have not displaced offenders as proponents expected. However, such
data is formative, not necessarily conclusive. Conclusions based on data
from Michigan may not gene}a1ize to other states. Also, statistical
questions about the data analysis may require replication of the

findings. Finally, a more complex, comprehensive research design is

necessary to consider and possibly refute competing hypotheses.

C. Effect on the Criminal Justice Process

Although a major purpose of GBMI legislation appears to be to
protect society by incarcerating defendants who might otherwise be
released following NGRI findings, proponents of such legislation also
intended that the GBMI plea and verdict simplify criminal proceedings.

For example, supporters of GBMI legislation suggested that it would

265. See supra note 262.
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greatly simplify jury deliberations.266 This section explores the
Timited research regarding whether the GBMI plea and verdict simplifies
criminai proceedings and poses questions that might be addressed in

future research.

1. Plea Bargaining

Plea bargaining may resuit in a GBMI plea if an insanity
acquittal appears un'like]y.267 A defendant may agree to a GBMI plea
because he or she expects mental treatment or believes that a GBMI
finding offers more advantageous sentencing than a guilty finding.268
Whether such expectations are reasonable remains to be tested.

Based on a limited survey of attorneys that had handied GBMI
cases, 2% Smith and Hall found that 61% (N=36) of GBMI findings in
Michigan were obtained through plea bargains.270 Because many criminal
cases are resolved regularly through plea bargaining, this finding is not
surprising. That such a large proportion of GBMI findings result from
pleas, however, appears to be unintended because the GBMI literature

suggests that legislators intended to provide juries, rather than judges,

266. See Michigan House Legislative Analysis Section, Third Analysis
of Mich. H.B. 4363, 78th Leg., July 18, 1975; see also Note, supra note
21, at 492; Robey, supra note 6, at 378.

267. Stelzner & Piatt, supra note 21, at 101; Robey, supra note 266,
at 379-80.

268. 1d.; Petrella, supra note 242, at 4-5.
269. Smith & Hall, supra note 10, at 93 n.73.
270. 1Id. at 94 & Appendix A, Table C.
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27 The role of plea bargaining in obtaining a

with an alternative.
GBMI finding should be examined systematically, including the frequency

with which such bargaining occurs and that effect it has on sentencing.

2. Involvement of Psychiatric Experts

The widespread use of psychiatrists and psychologists as expert
witnesses and the often confusing, technical nature of their testimony
have spawned much opposition to the insanity defense. Criticism has
focused on two major concerns: (1) the imprecise methods upon which such
testimony is based and (2) the perceived tendency of mental health
experts to usurp the function of the judge or jury by providing
conclusory opim‘ons.271

One purpose of GBMI legislation is to rectify these problems by
reducing the involvement of mental health experts. Bank suggested that
the availability of the GBMI verdict might serve to ease the pressure on
psychiatrists to inappropriately force mental health diagnoses into

272

strict 1egal categories. Hermann and Sor have suggested, however,

that instead of reducing the involvement of psychiatric experts in such
cases, the addition of the GBMI verdict not only requires the continued

use of experts but expands their invo]vement.273

271. Id. at 94,
271. Keilitz & Fulton, supra note 22, at 27-8.
272. Bank, supra note 232, at 4.

273. Herman & Sor, Convicting or Confining Alternative Directions in

Insanity Law Reform: Guilty But Mentally Il1 versus New Rules for

ReTease of Insanity Acquitties,  B.Y.U.L. Rev. __ (in press 1984).
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Smith and Hall surveyed 36 attorneys who represented defendants
found GBMI and 38 attorneys who represented defendants found NGRI and
concluded that mental health experts were significantly involved in both
NGRI and GBMI cases in Michigan. More specifically, their findings
indicate that N@RI defendants may rely more upon expert testimony in
bench trials than do GBMI defendants and that "both NGRI and GBMI
defendants rely heavily upon testimony from private psychiatrists in the
absence of Forensic Center testimonj."274

Methodological limitations restrict the generalizability of
Smith and Hall's findings, however. Their attorney samples were small;
the testimony's effect on the verdict was not assessed (instead, the
effect of the Forensic Center's pretrial evaluation recommendations were
analyzed); the sample of attorneys was skewed because no attorney who
unsuccessfully represented his or her client was 1’nc1uded275 and,
consequently, no data were presented on the use of expert testimony in
cases in which defendants were found guilty after raising the insanity
defense.

In sum, although Smith and Hall assessed the influence of
Michigan's Center for Forensic Psychiatry, they shed little 1ight on the
GBMI plea and verdict's impact on the involvement of mental health
experts in general. To determine whether the use of mental health
experts has decreased as a result of GBMI legislation, pre- and post-GBMI
comparisons need to be made. After this determination is made, the

effect of such involvement on the finding, treatment, and length of

confinement in GBMI cases will remain to be examined.

274, Smith & Hall, supra note 10, at 95; see also id. at Appendix A,
Table D. - T

275. 1d. at 93 n.73.
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3. Bench versus Jury Trials

A secondary purpose of the GBMI verdict is to simplify jury

de]iberations.276

Smith and Hall, again, provide the only published
findings in this area. Their data, which are based on the survey
responses of 74 defense attorneys, provide information on the case
outcomes (GBMI or NGRI) by method of adjudication (plea, bench trial, or
jury trial). Smith and Hall concluded that "“defendants found GBMI after
trial were evenly divided between bench and jury tria'ls."277 of
course, whether juries tend to find defendants GBMI rather than NGRI
cannot be determined simply by counting the methods of adjudication or
comparing raw frequencies of jury outcomes.278 In an attempt to make
such a determination, we conducted a chi square test using Smith and

279

Hall's data. Our calculations indicate that the proportion of

276. See Smith & Hall, supra note 10, at 84 n.33 & 93; Petrella,
supra note 242, at 4.

277. Smith & Hall, supra note 10, at 94.
278. See Herman & Sor, supra note 273.

279. Excluding defendants who pleaded GBMI {we have already
addressed the plea bargaining issue and focus here solely on bench and
jury trials) and accepting the authors' contention that NGRI acquittals
are not reached through plea bargaining, Smith and Hall's data (see Smith
& H$11, supra note 10, at Appendix A, Table C) can be presented as
follows:

Type of Trial

Verdict Bench Jury
GBMI (N=14) 7 (17%) 7 (64%)
[50%] [50%]1 [100%]
NGRI (N=38) 34 (83%) 4 (36%)
[89%] [11%] [100%]
41 (100%) 11 (100%)
1-70




B By By WS Wy A am Gy =i Wy EE B

defendants acquitted by reason of insanity in bench trials (89%) was
significantly greater than those fqund GBMI in bench trials (50%). '
Furthermore, the proportion of defendants that juries determined to be
NGRI (11%) is significantly smaller than the proportion of those found
GBMI (50%). A statistically significant difference exists in the
proportion of individuals found GBMI as opposed to NGRI by type of trial,
suggesting a relationship between type of trial and verdict. A larger
sample and further analysis examining the effect of other variables on
the relationship would be required, however, before drawing conclusions.
Smith and Hall's data may support Hermann and Sor's hypothesis that
juries tend to find defendants who raise the insanity defense GBMI rather

than NGRI.280

4. Jury Decision Making

Juries torn between an NGRI verdict, with its perceived threat

to public safety, and the standard guilty verdict may view the GBMI

[ 1 Indicates row percentages.
( ) Indicates column percentages.
X2 = 8.863
df =1
p .01

Correction for continuity was made during calculation due to the small
cell sizes. The above table is presented according to the logic of
causal relationships among variables to increase interpretative value.
As displayed, the data suggest that the type of trial affects the verdict
rendered. Conversely, many tables that Smith and Hall presented, id. at
109-113, suggest that the verdict affects age, crime location, prior
cr1m1na1 charges, and so forth; this makes interpretation difficult and
ignores the time sequence re1evant to possible causal relationships; see
E.R. Babbje, The Practice of Social Research 382-387 (1977); H.M.
Blalock, Social Stat1st1cs (2nd ed. 1979); see also Hermann & Sor, supra
note 272, at ___; Stelzner & Piatt, supra note 27, at 110.

280. Hermann & Sor, supra note 272, at
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281 A jury may use the GBMI

verdict as an attractive compromise.
verdict intentionally when it is unable to reach consensus on whether a
NGRI verdict or a GBMI verdict is appropriate, or a jury may use it
mistakenly due to confusion about the meaning of the two verdicts.282
The pctential for "jury compromise" has been discussed by a

number of commentators. Several commentators have suggested that
instructions to the jury regarding dispositional consequences may
contribute to compromise verdicts.283 According to Fullin and Fosdal,
for example, jurors believe that an individual found GBMI will serve a
specified sentence in prison but an insanity acquittee may be released

284 285

depending on the outcome of a post-trial evaluation. Petrella

and Hermann and Sor286

have hypothesized that if jurors believe a
defendant found GBMI will receive treatment a GBMI finding is more
likely. Therefore, jurors may opt for the GBMI verdict based on the
perception that psychiatric treatment will be combined with
incarceration. The GBMI verdict is perceived as achieving both

objectives by promising treatment and ensuring the defendant's

segregation from society.

281. See Note, supra note 26, at 469; Stelzner & Piatt, supra note
21, at 110. -

282. Note, supra note 21, at 469.
283. See id.; Herman & Sor, supra note 272, at ___.
284. F. Fullin & F. Fosdal, Guilty But Mentaily Ii1 Verdict and

Disposition, Memorandum to Insanity Defense Committee, Wisconsin Judicial

Council (September 12, 1980).
285, Petrella, supra note 242, at 5.

286. Hermann & Sor, supra note 272, at ____
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In a recent study, Roberts and Golding simulated jurors'
decision making by asking 181 undergraduate students attending the
University of I1linois to choose among the verdicts of NGRI, guilty, and
GBMI in response to 16 vignettes describing the facts and circumstances

of a murder case.287

Each of the vignettes included the same
description of a fictitious victim and the c¢ircumstances of his life but
varied in the description of the defendant's mental disorder and the
alleged crime. Three types of mental disorder were represented without
diagnostic labels: antisocial personality disorder, schizotypal
personality disorder, and paranoid schizophrenia. The alleged crime
varied in "bizarreness" (in the bizzare version, the victim's heart is
cut out; in the "nonbizarre" version, the victim dies of a stab wound)
and "planfulness," two aspects of a crime which Golding and Roberts
hypotﬁesized are emphasized by jurors.288

To assess the effect of various decisional alternatives on the
verdicts reached, students were asked to consider the “facts of the case"
presented by the vignettes under twe conditions. In Condition I they
could choose oniy bétween the two traditional verdicts of guilty and

NGRI; in Condition II they could choose among guilty, NGRI, and GBMI.

. 287. C.F. Roberts & S.L. Golding, An Empirical Analysis of the
Attribution of Criminal and Moral Responsibility and the "Guilty But
Mentally I11" Option (1984) (Department of Psychology, University of
I11inois: Champaign, I11inois); also reported in C.F. Roberts & S.L.
Golding, Insanity, Responsibility, and the Morality of "Guilty But
Mentally I11," Paper delivered during Paper Session, The Insanity
Defense: Public Opinion and Public Policy, at the Meeting of the
American Psychological Association in Toronto, Canada (August 25, 1984).

288. See Golding & Roberts, supra note 6, at 3; see also supra note
287.
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The results of the study indicate that jurors' attribution of
criminal responsibility is, not surprisingly, fundamentally related to
the severity of a defendant's mental disorder and, in a more complex
manner, to aspects of the actus reus. Regardless of whether they had
GBMI among their verdict choices, more students judged the schizophrenic
defendants NGRI than the defendants with "less severe" mental disorders
(i.e., antisocial or schizotypal persona1ities).289 Though not
unrelated to the mental disorder of the defendant, and depending on
whether GBMI was among the verdict options, thé students' attribution of
criminal responsibility tended to be greater the more the defendant
deliberately planned his actions and the more bizarre the crime.

An overwhelming majority of the students (86%) felt that the
"GBMI sentencing alternative was moral, just, and an adequate means of
providing for the treatment needs of mentally i11 offender's:"290 This
sentiment was reflected in their verdicts. The students were
two-and-a-half times more likely to use the GBMI verdict than either the
guilty or NGRI verdict. Those who chose that verdict also tended to be

291 The more disordered defendants were

more confident in their choice.
more likely to be found GBMI than guilty; and the defendants who

committed crimes in a bizarre fashion were more likely to be found GBMI
than guﬂty.292

When given the GBMI option in Condition II, the students tended

to find GBMI most of those defendants with personality disorders who were

289. Golding & Roberts, supra note 6, at 11.
290. 1Id. at 12.

291. 1Id. at 11-12.

292. 1d. at 11.
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adjudged guilty in Condition I1.2%3 This displacement effect is
consistent with the results of Smith and Hall's study of actual cases in
Michigan,294 This displacement of guilty verdicts with GBMI verdicts
between Condition I and II, however, did not occur in cases involving
defendants with severe disorders, "such as in the prototypic insanity
vignette where an obvious paranoid schizoghrenic individual with delusion
related to the victim is combined with a relative lack of

w295

planfulness. Ninety-five percent of the students found such a

defendant NGRI when GBMI was not a sentencing option available to them;
however, when the GBMI option was available only 18% of the students

296

found the same defendant NGRI, while 77% found him GBMI. Hence,

GBMI verdicts displaced NGRI findings. Apparently, most of the subjects
of Golding and Roberts' study, 1ike Queen Victoria a hundred years ago,
considered it just to attribute criminal guilt even to a psychotic
defendant whose unplanned offense was caused by a delusional system.297

This displacement of NGRI acquittals with GBMI verdicts,
although generally consistent with the purposes of GBMI legislation, is
in contrast to the data collected in Michigan where NGRI acquittals

298

appear undisturbed by the availability of the GBMI alternative. One

293. 1d. at Figure 3.

294, See supra notes 250-251 and accompanying text.
295. Golding & Roberts, supra note 6, at 12.

296. 1Id.

297. See infra note 1 and accompanying text.

298. See supra notes 226-234 and accompanying text.
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possible explanation of this difference, mentioned by Golding and

299

Roberts, is that the data collected by Smith and Hall in Michigan

represented findings reached primarily by bench tria1§ or plea bargains
based on mental health evaluations performed by Michigan's Center for
Forensic Psychiatry instead of findings reached by students simulating
jurors' decision making. Given the relative rarity of NGRI acquittals in
Michigan, another explanation for this difference may be that there were
few actual NGRI verdicts to displace in Michigan. This also is a
plausible exb]anation for Golding and Robert's failure to find a shift

from NGRI to GBMI verdicts in cases involving defendants with personality

disorders.3Oo

The cenclusion reached in what is perhaps the most comprehensive
study on jury decision making in insanity cases concluded before
enactment of GBMI legislation suggests that the compromise provided by
the GBMI verdict is precisely what jurors desire.

Many of the jurors [studied] felt constrained by the
verdict limitations placed upon them by the court.
They would 1ike to have a way of easing the choice
between acquitting the defendant on grounds of
insanity and finding him guilty. The former
designation goes further than they want to go in
distinguishing the defendant from the ordinary
criminal, and the latter allows for no distinction.
In many instances the jury would have liked to declare
the defendant guilty, but insane. That kind of
verdict would permit the jurors to condemn the
defendant's behavior ... [and fulfill] ... their
desire to commit the defenga?t to an institution that
both punished and treated.

299. Supra note 6, at 10-11.
300. See Golding & Roberts, supra note 6, at Figure 3.
301. R. Simon, The Jury and the Defense of Insanity 178 (1967).
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If jurors base their decisions on public safety concerns and
their belief that needed treatment will be provided, instead of on the
legal requirements for insanity and nonresponsibility, defendants who
qualify for NGRI acquittals may be denied legally appropriate

302 Robey reviewed 57 Michigan GBMI cases, however, and

findings.
concluded that only two GBMI convicts were improperly denied insanity
acquittals because jurors feared possible release following an NGRI

303 Robey does not, however, present the criteria used in his

finding.
review nor the basis for his conclusion.

In her studies of jury decision making published in 1967, Simon
found that instructions regarding the dispositional consequences of an
NGRI finding do not significantly affect a jury's choice between NGRI and

304

guilty verdicts. It remains to be seen how this relationship is

affected by availability of the GBMI verdict.

5. Sentencing
No data have been reported that focus on the effect a GBMI

finding has on the sentence imposed. Wether the adjudication of mental
illness as part of a GBMI finding shortens or lengthens an offender's

sentence may be answered by comparing the sentences imposed on offenders

302. See Note, supra note 21, at 471; Herman & Sor, supra note 273,
at

303. Robey, supra note 6, at 380.

304. Simon, supra note 301, at 92-93. The validity of this finding
has been questioned. See Morris, Bozzetti, Rusk, & Read, Wither Thou
Goest? An Inquiry Into Jurors' Perception of the Consequences of a
Successtul Insanity Defense, 14 San Diego L. Rev. T058 ([19//); Schwartz,
ShouTd Juries Be Informed of the Consequences of the Insanity Verdict? 8
J. Psych. & L. 16/ {I580]).
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found GBMI and guilty after raising the insanity defense with the
sentences imposed on defendants who did not raise the insanity defense
but were convicted of comparable crimes. The results may be similar to

305

those reported by Braff and her colleagues who found that defendants

found guilty after entering NGRI pleas received significantly longer
sentences than those who had not asserted the defense. Interestingly,
defendants who plead NGRI risk a greater chance of being institution-
alized regardless of whether their plea is successful than defendants who
never enter the p1ea.306
Generally, a sentencing judge may impose any sentence on a GBMI

307 At Teast one

defendant that could be imposed on a guilty defendant.
commentator has suggested that the provision of probation following a
GBMI finding may offer advantages both to the public and the defendant

that an NGRI verdict does not offer.308

If an NGRI acquittal is likely

in a particular case, a prosecutor may wish to offer GBMI conviction and
probation with treatment in a plea bargain. A defendant may view such an
offer as acceptable because favorable disposition is assured. The public

may favor GBMI conviction with probation over NGRI acquittal because of

305. Braff, Arvanites & Steadman, Detention Patterns of Successful
and Unsuccessfu] Insanity Defendants, 21 Criminology 439 (1983). See
also Rodriguez, LeWinn & Periin, The Insanijty Defense Under Siege:
Legislative Assaults and Lega] Rejoinders, 14 Rutgers L.d. 39/, 401-02
(1983].

306, 1Id. at 446. But cf. Pasewark, Pantle & Steadman, Detention and

Rearrest Rates of Persons found Not Guilty By Reason of Insanity, 139 Am.
J. of Psych. 892 (1982) (hospitalization time Tor NGRI acquitfees in New
York was the same as imprisonment periods of felons between 1965 and 1971
but between 1971 and 1973 acquittees were confined for shorter periods
(533 days) than felons convicted of similar offenses (837 days).

307. See Table 3, supra.
308. See Robey, supra note 6, at 379.
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the assurance of some protection during a period of mandatory treatment
and supervision of the defendant by the criminal justice system.309

How frequently courts grant probation and what factors influence the
granting of probation to GBMI-offen¢ers, however, have not yet been

determined.

D. Disposition of the GBMI Offender

1. Provision of Treatment

Despite the widespread belief that a GBMI finding guarantees an

offender mental health treatment, a review of the relevant statutes310

indicates that the finding does not ensure treatment beyond that
available to other offenders. Most GBMI statutes, with the possible

3 give discretion to the

exceptions of the Alaska and Utah statutes,
correctional or mental health facility having custody of the offender to
provide treatment "as it deems necessary" or "as is psychiatrically
1'nd1'ca1:ed."3]2 The Georgia statute includes the cavea: that treatment
shall be provided "within the 1imits of state funds appropriated

w313 As a statutory matter, therefore, GBMI offenders may be

314

therefor,

no more likely to receive treatment than other offenders.

309, Id.

310. See Table 3, supra.
311, Id.
312, 1Id.

313. Ga. Code Ann. §17-7-131(g) (Cum. Supp. 1983).

314, See Hermann & Sor, supra note 273, at ; Smith & Hall, supra
note 10, at T05 n.137. T
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Several explanations can be offered about the difference between

the number of GBMI offenders determined to be mentally i11 during criminal

proceedings and those who actually receive treatment after conviction. A

GBMI finding generally is based on mental illness at the time of the offense

while post-conviction mental health evaluation focuses on an offender's

present mental health treatment needs.

The diagnoses of mental disorder may

change over time as a function of changes in the offender's condition or

environment, as well as differences in the policies and practices of pre-

and post-conviction mental health eva]uations.315 Another explanation,

which may be related to the first, is based upon research showing that

mental health treatment received by NGRI acquittees during pre-trial

detention following a finding of incompetence to stand trial may result in a

reduced need for treatment after an NGRI acquittal.

316 In the case of

GBMI offenders, treatment under similar circumstances may result in an

improvement in an offender's mental condition and a decreased need for

treatment following conviction.

317

318

in the correctional system.

intervention.

management problems.

A third possible explanation is that
some defendants entering GBMI pleas, especially when such pleas are
unchallenged by the prosecution, may not be treatable or may not need

treatment. Finally, treatment simply may be unavailable to GBMI offenders

315. See Petrella, supra note 242, at 8.
316. See Criss & Racine, supra note 232, at 266.
317. Petrella, supra note 242, at 8.

318. A Michigan Department of Corrections psychiatrist, the only
full-time psychiatrist for a prison population of 12,000 in 1980,
indicated that he attended to offenders only if they presented extreme
Treatment generally was provided only to patients
who were psychotic or suicidal and consisted mainly of crisis

People v. McLeod, 407 Mich. 632, 667-68 n.5, 288 N.W. 2d

921 n.5 (1980) (Levin, J., concurring). See
note 10, at 89 n.49; supra note 38 and accompanying text.
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Adding the GBMI alternative to the traditional array of verdicts
may mislead offenders, their attorneys, the courts, and the public by

319 A review of the frequency of

building false treatment expectations.
treatment provided to GBMI offenders and the nature of the treatment
provided is necessary to determine whether legislative revisions or
additional appropriations for treatment are needed. Variables that might
influence the provision of post-conviction treatment, including pretrial
treatment, correctional resources, and phe use and effect of transfer

provisions, should also be examined. This research should be structured

to allow for comparisons across states.

2. Length of Confinement and Release

No available data address how long GBMI offenders are
incarcerated or how their confinement compares with (1) that of offenders
found guilty who did not raisé the insanity defense, (2) that of
offenders who raised the insanity defense or pleaded GBMI but were found
guilty, and (3) the length of hospitalization of NGRI acquittees. 1In
Erie County, New York, Braff and her associates found no statistically
significant difference in the length of institutionalization between
defendants hospitalized following an insanity acquittal and those
incarcerated after unsuccessfully raising an insanity defense.320 This
finding may not be supported in a comparison among the three groups noted

above and GBMI offenders.

319. See Fullin & Fosdal, supra note 284, at 17.

320. See supra notes 305-306 and accompanying text. It should be
noted that Braff and her associates were unable to draw conclusions
concerning any variations among misdemeanants due to the small size of
the population.
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Factors reiated to the release of GBMI offenders into the
community are of obvious interest to policy makers. Confinement for a
specified period in the name of societal protection was an underlying

321

objective in the creation of the GBMI finding. In most states, GBMI

322

offenders do not face the prospect of indefinite commitment that

insanity acquittees may face.323 Unlike NGRI acquittees, however, GBMI

offenders cannot petition for re]ease.324

Exploration of such
differences may provide valuable information on the GBMI laws' success
regarding punishment and public protection.

The effect of mental health treatment provided GBMI offenders on
recidivism is particularly important to policy makers and practitioners.
Treatment provided during incarceration may facilitate an offender's
successful return to society. Hermann and Sor have hypothesized that'
mentally i11 offenders may be more violent following release from prison

if they have not received mental health treatment.325

Also important
are the effects of parole decisions and a state's sentencing structure on
the release of GBMI offenders.

Recidivism and public safety may best be studied using data
collected in Michigan. The enactment of GBMI legislation in other states

may be too recent for the collection of any meaningful data on recidivism.

321. See supra notes 23-38 and accompanying text.

322. But cf., Alaska Stat. §12.47.50(e) (Cum. Supp. 1983); I11. Ann.
Stat. ch. 38, §105-2-6(d)(2) (Smith-Hurd 1980); see Mich. Comp. Laws Ann.
§§768.36(3); 330.2006(3) (West 1982) (provisions authorize initiation of
involuntary civil commitment at expiration of sentence).

323. See Jones v. United States, 51 U.S.L.W. 5041 (1983).

324, Petrella, supra note 242, at 2.

325. Hermann & Sor, supra note 273, at __ .
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V. CONCLUSION

Guilt, mental illness, and insanity are not merely
characterizations of behavior but proposals about how to handle those so
characterized. Traditionally, the guilty are punished and the mentally
i11 are treated. Good intentions aside, it is difficult to do both. The
struggle with this moral dilemma and practical problem is reflected in
the legislative and judicial developments of the GBMI plea and verdict
reviewed in this article. Despite widespread criticism from scholars and
professionals that the GBMI alternative is il1l1-conceived,
constitutionally unsound, redundant and unnecessary in practice, and
despite early returns from social research suggesting that the laws do
Tittle to undercut the traditional insanity defense and do even less to
enhance available treatment options for mentally disordered offenders,
the GBMI laws seem to be alive and well in at least twelve states. They
have survived constitutional attacks in Michigan, Indiana, I11inois, and
Georgia and seem 1ikely to overcome similar sallies in other states.

While first-generation substantive issues, such as the
conceptual soundness and constitutional validity of the GBMI plea and

326

verdict, will remain controversial, second-generation issues that

deal with procedures and practices are likely to be preeminent as the
focus of attention moves from legisiative and judicial mandates to what

327 As Professor

has actually beem accomplished by those mandates.
David B. Wexler has noted, "policymakers are perhaps most likely to

become informed of actual practices and of workable alternatives by

326. See D. Wexler, Mental Health Law: Major Issues 257-61 (1981).

327. See generally, Shah, supra note 224, at 255-56.
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mental health law scholars and students who undertake empirical
investigations of mental health law in operation and who compare and
contrast the workings of one system with the workings of alternative

systems in operation elsewhere.“328

328. MWexler, supra note 327, at 260.
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PART TWO.

A TELEPHONE SURVEY OF ELEVEN STATES




I.. INTRODUCTION

[Tlnhe importance of obtaining extensive qualitative
data cannot be overstated. For example, we have
suggested that criminal justice reforms are often
jeopardized during the legislative process through the
myriad compromises that are aimost inevitable. That
is, the intended treatment [legislation] is not the
treatment that materializes in the law. It is
precisely for these sorts of processes that
qualitative data may be especially instructive; one
may learn about the mismatch between original intent
and actual reform and come to understand why a reform
was perhaps doomed to failure even before
implementation.

The major purpose of the Guilty But Mentally I11 (GBMI) Project was
to study the nature, implementation, and consequences of the legislation
in eleven states providing for a finding of "guilty but mentally i11"
(GBMI). An important study question was what impact, if any, the
1egis]atioh has had on outcomes of interest (e.g., actual use of the
alternative finding, insanity acquittals). This question is addressed
primarily, but not exclusively, by quantitative case file data collected
in Michigan, I1linois, and Georgia. The results of the analyses of these
data are described in Part Three of this report.

This part of the report links the characterization of the GBMI
legislation and the discussion of the social science research in Part One
with the impact study described in Part Three. It attempts to determine
how the GBMI legislation is actually implemented and, hopefully, conveys
some insights about the mechanisms whereby the GBMI laws do and do not
affect practices. Issues addressed include perceived legislative intents
and the fit between what 1e§551ators were trying to accomplish and what

actually has been accomplished by implementation of the GBMI laws. Data

Preceding page blank
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were gathered by telephoné interviews of individuals familiar with GBMI
provisions in each of the eleven states that enacted GBMI legislation.
Interviews were conducted with state legislators and others familiar with
the legislation, defense attorneys, prosecutors, judges, psychiatrists,
psychologists, mental health program administrators, and corrections
officials, including probation and parole officers.

Presumably, it is the statutory text from which implementation will
follow. From a methodological point of view, the GBMI laws are, in
essence, the legislative “"treatment" whose impacts are to be measured.
Part One of this report characterizes this legislative treatment by
describing the relevant substantive standards, definitions, and
procedural mechanics of the GBMI plea and verdict prescribed by the laws
of the eleven states. It also describes the judicial development of the
GBMI legislation as expressed in appellate court rulings. As others have

noted,2

the thorough documentation of legislative treatment is
essential to an assessment of any criminal justice legislation.

Criminal justice legislation typically reflects a conscious,
systematic response to a perceived social prob]em.3 Several highly
publicized cases in which defendants were acquitted of violent crimes by
reason of insanity or had committed violent crimes after being released
following insanity acquittals were the catalysts for a widespread public
perception that something was amiss with the insanity defense. One
reaction to this perception called for abolition of the insanity
defense.4 Another reaction, implicit in GBMI legislation, acknowledges

that the defense is used appropriately in some cases, but assumes that in

a significant and troublesome number of cases the defense is abused; that
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is, defendants who should be held criminally responsibie avoid
responsibility through the insanity defense.

GBMI laws were enacted to eliminate or substantially reduce
inappropriate insanity pleas and verdicts. Other remedial mechanisms
with the same goal include changing the standard for insanity, shifting
the burden of proof from the prosecution to the defense in insanity
cases, and 1imiting mental health expert testimony in such cases.5

The qualitative data derived from the telephone survey described in
this part are used to determine how the GBMI legislation is applied.
Obviously, the GBMI laws do not produce automatically the desired
outcomes. Knowledge of new laws must be disseminated to those who would
implement them. Furthermore, the knowledge about the new laws must
change individual and organizational behavior. In other words, the
messages must be sent, received, understood, and acted on. Knowledge and
behavior resulting from the legislative message, however, may be
inconsistent with legislative purposes and provisions. Ultimate outcomes
may be mediated through intermediate outcomes or occur through unintended
mechanisms. What one may attribute to formal legislation may stem from
other causes. Thus, it is important to identify and, if possible,
distinguish between the immediate outcomes of GBMI legislation (e.g.,
interpretations of statutory intents by persons responsible for
implementing the 1egi§1ation), the ultimate outcomes (e.g., curtailment
of the insanity defense), and intermediate outcomes (e.g., agency policy
changes).

Evaluation of impact is complicated by outcomes intervening between

the legislation variable and the ultimate outcome. That is, exogenous
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factors may have affected outcomes. Program and policy changes (e.g.,
the creation of a new department of corrections in A1aska6),
legislative enactments coincidental with the legislation in question
(e.g., a shift in the burden of proof in insanity cases in Indiana7),
and a host of other exogenous factors may confound the legislation's
effect on outcome variables. Public officials pressured by their
constituency to cure a perceived i11 are unlikely to share researchers'
concern for causal attribution. Hence, they will pursue concurrent
remedies, such as changing the burden of proof in insanity cases and
enacting GBMI laws, that may frustrate the ascertainment of causal
relationships by research efforts such as this one.

In short, the descriptive qualitative data collected in the telephone
survey aim to specify the mechanisms or intermediate outcomes through
which Tegislative ‘impact occurs. The next section describes survey
methods and is followed in Section III by a summary of the survey
results. Section IV contains eleven profiles describing in more detail
the results of the telephone survey in each of the eleven states that

have enacted GBMI legislation.
II. SURVEY METHODS

A. Survey Sample
From July through September 1984, project staff conducted telephone
interviews of 141 individuals, including eight legislators, 44 attorneys,
22 judges, 25 mental health forensic examiners, 12 mental health program
providers, 17 corrections personnel, six probation officials, six parole
officials, and one criminal justice researcher. The survey sample is

jdentified by state and position in Table 1.
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In constructing Table 1, each interviewee was placed in a single
position-category according to his or her major responsibilities under
the GBMI provisions even though he or she may have had other
responsibilities. For example, an interviewee may have been the major
sponsor of GBMI legislation and an attorney in private practice. Due to
his or her major involvement in the legislative process, he or she may
have been considered a legislator for purposes of the survey. Similarly,
mental health forensic eyaminers may have had administrative duties in
addition to their responsibilities as evaluators of GBMI offenders at the
pre-trial, sentencing, or post-conviction stage of the criminal
proceedings. Respondents' specific roles in the mental health-judicial
system are presented in greater detail in the state profiles following
this section.

Survey respondents were identified by means of an iterative process
initiated by contacting state court administrators, chief justices,
mental health experts and others known to project staff in each of the
eleven states. Further contacts with those persons identified as either
well-informed about the implementation of GBMI provisions or influential
in the enactment of GBMI Tegislation resulted in the identification of a
sample of "key informants."8 The key informants, or survey
respondents, were selected purposively to provide a complete picture of
the mental health-criminal justice system's response to the GBMI
alternative. Of course, the sample is not representative in a
statistical sense. If no key informant that held a particular position
(e.g., legislator) in a particular state, no attempt was made to select
an individual to represent that position in the subsample.

Once the roster of key informants was developed, potential

respondents were contacted by telephone and asked to participate in the
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Table 1

Telephone Survey Sample by Position and State of Respondent

State
Position of Respondents

AK DE GA IN IL KY PA MI NM SD UT Total

Legislators 1 2 1 =~ == 1 1 == 1 == 1 8
Attorneys 4 2 6 4 4 6 3 5 3 6 1 44
Judges 3 2 2 3 1 1 3 2 1 2 2 22
Mental Health Forensic

Examiners 2 4 3 1 2 3 2 1 2 3 2 25
Mental Health Program

Providers 1 1 -- 2 3 -- 2 1 - 1 1 12
Corrections Personnel 11 5 1 2 2 1 2 1 1 -- 17
Probation Officials = == 1 1 == =~ 1 1 - 1 1 6
Parole Officials = 1 1 1 1 == ee e == 2 == 6
Other R T BT T R 1
Total 12 13 19 13 13 13 14 12 8 16 8 14
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survey. The purposes of the telephone survey were outlined and the GBMI
Project was described. Those willing and able to participate were mailed
a letter confirming their participation and scheduling a specific time
when the telephone interview would take place. A copy bf the interview
scheduie (protocol) to be used accompanied each letter. Seven categories
of respondents, representing different positions in the criminal justice
system (legisiators, attorneys, judges, pre-trial mental health forensic
examiners, post-conviction/post-acquittal examiners, corrections and
mental health treatment personnel and administrators, probation officials
and parole officials) received different schedules. The schedules served
in advance to structure both the format and content of the telephone
interviews.

It was not feasible for project staff to validate, in any formal
manner, whether the interviewees' responses coincided with actual
practices. It is acknowledged, that the responses of interviewees may
not necessarily represent normative practices. Some perspectives may .
have been underrepresented or not represented at all. Thus, a limitation
of this approach is that it has a built-in bias toward the individual or
organizational perspective of those surveyed. On the other hand, the
expressed perspectives may help to specify the mechanisms through which

legislative impact occurs or fails.

B. Interview Schedules
Interview schedules (see Appendix A) were designed to obtain
information and impressions about the antecedents, implementation, and
impact of the GBMI provisions in the eleven states. Interview questions
were developed from the issues project staff identified during the
literature review and statutory analysis completed during the first phase
of the project (see Part One). fAmong other things, interviews were
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designed to identify statutory or administrative changes that might have
affected the implementation of the GBMI Taws and to enrich interpretation
‘ of the data gathered. Also, information about perceived purposes and
effects of the alternative finding, individual experiences and concerns,
and system processing was sought. Different interview schedules were
designed to elicit information about knowledge and experiences most
appropriate to the positions or job responsibilities of the respondents.
For example, only attorneys and judges were asked about juror decision
making and only parole officials were asked about any changes in parole
practices as a result of the availability of the GBMI alternative. On
the other hand, all respondents regardless of their job classifications
were asked about what they perceived to be the purposes of the GBMI
legislation in their state and what they viewed as its strengths and

weaknesses.

C. Telephone Interviews

Five interviewers conducted all interviews. Except for interviews
conducted in Georgia, a single interviewer conducted all the interviews
in a particular state. Because the interview schedules were standardized
in advance and because interviewers were project staff familiar with the
goals of the GBMI Project, no formal training of interviewers was
conducted. Informal staff discussions and periodic checks were made,
however, to ensure that standard procedures of questioning and recording
prevailed in all the interviews.

Interviewers began each interview with an assurance that the
interviewee's responses would not be identified with the interviewee by

name. Interview length varied depending upon the category of interviewee
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(e.g., parole officials were asked only 10 questions while attorneys were
asked 21 questions) as well as the individual interviewee's knowledge and
willingness to share that knowledge. Although interviews were
structured, the questions were open-ended and interviewees were allowed

considerable flexibility in their responses.

D. Analysis of Results

The results of the telephone interviews were organized and analyzed
using a two-step aggregation process. First, the responses were
summarized by state and topical category in textual and tabular form as
follows: (1) the historical context and perceived purposes of the GBMI
provisions; (2) perceived characteristics of the GBMI offenders; (3)
specific procedures and practices, including mental health examinations,
jury decision making, sentencing, treatment practices, and parole
practices; (4) the costs of administering the GBMI provisions; and (5)
the perceived strengths and weaknesses of the GBMI legislation. The
emphasis in this first step was on the presentation of interview results,
rather than interpretation. The interviewer who conducted the interviews
for a particular state completed this first step of the survey data
aggregation and prepared the state profile.

Draft state profiles were reviewed first by project staff and then
submitted for review to all survey respondents. Those receiving the
draft profile were invited to make suggestions for change and urged to
correct any statements that were factually incorrect. Review coimments
were taken into account in preparing the final versions of the state
profiles. It should not be inferred, however, that the profiles are the

official position of any individual, agency, group, or organization, or



that the reviewers had a unanimous concurrence of opinion on the issues
raised. |

In the second step in the aggregation process, the state profiles
were summarized using approximately the same categories of analysis. The
results of this step are discussed in the next section. The profiles for
each of the eleven states summarizing the results of the telephone
interviews are contained in Section IV, "State Profiles,” of this part of

the report.

III. RESULTS AND DISCUSSION

A. Estimated Number of GBMI Findings

The most recognizable résponse to the GBMI legisiation is the actual
use of the alternative finding. This response is not a trivial one. It
is conceivable, for example, that attorneys, judges, and juries may
choose to not use the GBMI finding despite its provision in law. If no
GBMI findings occur, one may conclude either that the legislation was
irrelevant or ineffective or that changes in outcomes of interest {(e.g.,
curtailment of the insanity defense) were caused by intermediate
mechanisms (e.g., public pressure against insanity acquittals). An
important distinction exists between the failure of a criminal justice
reform because no one attempted to apply it and because attempts to apply
if failed.

In how many cases have GBMI findings been rendered? Not
surprisingly, in view of the recency of GBMI legislation and the general
9

dearth of reliable data on the insanity defense and its alternatives,

no accurate and reliable state-wide data were available at the beginning




of the GBMI Project to answer this question, except perhaps in Georgia
and Michigan. Table 2 represents the "best estimates” by survey
respondents of the number of GBMI findings rendered since enactment of
the GBMI laws in each of the eleven states. When informants within a
state gave different estimates, the number most frequently given is the
number shown in Table 2. Thes2 estimates are likely to be most accurate
with regard to the most visible and easily-counted GBMI offenders, that
is, those currently incarcerated under the jurisdiction of departments of
corrections. They are low estimates, however, inasmuch as they might
exclude GBMI offenders who have been released following expiration of
their sentences or offenders who have received probation or parole.
Reliable estimates of the number of released offenders were

unav.an‘]ab]e.]0

B. Perceived Legislative Purposes

Presumably, proclamations of legislative intent will lead to their
articulation in administrative policy objectives, procedures, and
implementation. In the absence of well-articulated and
widely-disseminated proclamations of legislative intent, however, the
goals of a legislative act as perceived by people responsible for its
implementation may be far more important than the legislature's
motivations. Indeed, the legislative process may be complicated by
political considerations'and the content of legislation may have no

1 Also, there can be

simple relationship to legislators' motivations.
no "guarantee that the intent of the original reforms will materialize in
the legislation, and no guarantee that the final product will correspond
to mandates or resources of agencies responsible for

ul2 Thus, the fundamental values to be upheld by a

implementation.
piece of legislation, the major goals to be obtained, and the social
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Table 2

Estimated Number of GBMI Findings from the
Effective Date of GBMI Legislation to May 1984

Findings
State Effective Date GBMI Findings Per Month
Alaska October 1, 1982 15 0.75
Delaware July 2, 1982 4 0.17
Georgia July 1, 1982 172* 7.48
Indiana September 1, 1980 150 3.33
I11inois September 17, 198} 133% 4.09
Kentucky March 26, 1982 35 1.35
Pennsylvania December 15, 1982 15 0,86
Michigan August 6, 1975 239* 2.55
New Mexico May 19, 1982 12 0.49
South Carolina May 16, 1984 0 0.00
South Dakota March 19, 1983 5 0.34
Utah March 31, 1983 17 1.21
Total Findings 797
*0fficial number provided by corrections officials of state. See infra

PART THREE.

2-14




harms to be avoided, may best be reflected by how they are perceived by
those individuals charged with implementation.

Survey respondents perceived statutory purposes of the GBMI
provisions in terms of outcomes of interest, but articulated these
purposes with varying degrees of immediacy and precision. That is,
respondents' perceptions of GBMI legislation were associated with
ultimate targets (e.g., public safety), immediate targets (e.g.,
knowledge of the new law, availability of the alternative finding), and
intermediate targets (e.g., a reduction of insanity pleas). Table 3
summarizes the purposes of GBMI legislation as perceived by the various
functionaries within the criminal justice-mental health system. The
perceived purposes are grouped into five substantive categories and an
"other" category. Because each respondenﬁ may have expresséd opinions
about more than one perceived legislative purpose, the total number of
responses exceeds the total number of respondents.

The first category, the provision of an alternative to the

traditional verdicts of "guilty," "not guilty," .and "not guilty by reason

of insanity," comprises the creation of statutory text providing for the
alternative verdict and procedures for its administration. Such
perceptions of legislative intent may assume that judges and juries would
avail themselves of the GBMI alternative and thereby serve justice. The
second category, limiting the insanity defense, includes reducing NGRI
pleas, eliminating perceived abuses of the defense, and reducing the
frequency of insanity acquittals. The third category includes purposes

aimed at the intermediate outcomes of stricter social control over

mentally i11 and dangerous defendants. The fourth category of perceived




Table 3

Perceived Purposes of GBMI Legislation by Position of Respondent

Position
Mental
Mental Health Correc- Probation/
Purpose Legi-~ Health Admin- tions Paroie Total
slators Attorneys Judges Examiners istrators Personnel Personnel Other Responses

Provision of Alternative

Verdict 4 7 3 5 2 1 -- 1 23
Limitation of Insanity

Defense 3 23 10 9 2 5 4 1 57
Treatment of Mentally

Disordered Offenders 1 1 3 12 - 6 1 - 34
Increased Control of ‘

Mentally Disordered

Offenders 2 8 4 5 4 5 2 - 30
Public Safety - 6 1 1 1 1 1 1 n
Other -- 2 2 1 -- - -- -- 4
Number of Respondents 8 44 22 23 13 13 12 1 136




legislative purposes concerns the achievement of the ultimate outcome of
treatment and care for mentally disordered offenders. The final
category, public safety, embodies the value that was seen as threatened
by the absence of an alternative to the insanity defense.

A few of the perceived intents in the "other" category are worth
mentioning before discussing the survéy responses in the substantive
categories. Illustrating that the content of legislation may bear no
direct relationship to legislators' motivations, two Alaska attorneys
stated that the purpose of the state's GBMI legislation was to ward off a
move toward total abolition of the affirmative defense of insanity and to
facilitate the passage of legislation to change Alaska's standards for
insanity.13 Whether GBMI legislation was, in at least a few states, a
compromise measure between the extremes of abolition and retention of
existing insanity defenses is arguable. In Pennsylvania, for example,
the Tegislation creating the GBMI plea and verdict was originally
introduced as an attempt to eliminate the state's common-law defense of

1nsanity.]4

As an example of perceived legislative intent at odds with
expressed purposes, an Alaska mental health program administrator noted
that the Alaska legislation was aimed at a reduction of the patient
population of the Alaska Psychiatric Institute, a treatment facility
administered by the Division of Mental Health of Alaska's Department of
Health and Social Selr'vic:es.]5
Approximately one in five (17 percent) of the respondents said that
the major purpose of the GBMI legislation was achieved soleiy by the
statutory expression of the alternative finding. A sponsor of the

Kentucky GBMI legislation stated that Kentucky law prior to the GBMI




Tegislation forced a "black or white" determination of mental disorder.
"I think there is a grey mental state in between sane and insane called
mental i1lness," he stated. "I also think that someone who is guilty,
but less than insane, should be responsible for his crime--he should be
sentenced--but he should also be treated for his mental i11ness."0
Almost half of the survey respondents (42 percent) thought that the
GBMI legislation was intended to 1imit the insanity defense. An implicit
assumption of the legislative intent to curtail the insanity defense is
that significant numbers of insanity defenses exist to curtail. That
legislators may act on mistaken assumptions is apparent in several states
that enacted GBMI legislation to undercut the insanity defense. Although

no precise statistics were available, the general consensus among survey

respondents was that the number of insanity acquittals in some states is

very low. Professionals in New Mexico, for example, agreed that only one ‘

defendant has succeeded with an insanity defense in the last ten
years.19 The low incidence of successful insanity defenses makes the
legitimacy of a legislative intent to curtail insanity defenses
questionable. The highly publicized cases that led to public outcry over
the insanity defense probably were isolated cases rather than normative
cases.

Twenty-five percent of the survey respondents perceived treatment of
mentally disordered offenders as a major legislative purpose underlying
the GBMI provisions. Other respondents (22 percent) believed that either
increasing control of mentally disordered offenders or protecting the
public {8 percent) was the purpose behind the GBMI alternative. Given

that the public furor over the insanity defense that ushered in the GBMI
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1

legislation was fueled mostly by concern for public safety and not for
the treatment needs of mentally disordered offenders, that actual or
perceived treatment ideals of the GBMI Tegislation may have been no more
than the sweet coating making the GBMI pill easier to swallow. One
survey respondent, an Indiana mental health examiner, was strong in his
denunciation of the GBMI legislation on this score. He contended that
GBMI offenders are not afforded preferential treatment in Indiana and
that the state's GBMI law is a "fraud produced in response to public-
outrage.“20
After survey respondents were asked to indicate their perception of
legislative intents, they were asked whether those legislative intents
had been fulfilled. Their responses are summarized in Table 4. Many
responses were difficult to categorize, however. Some respondents said,
for example, that the legislation had Timited insanity defenses, but that
the defense was used infrequently before the GBMI Taw. Others said that
the treatment ideals had not been realized but that the legislation had
focused attention on the treatment needs of mentally i11 offenders. The
aggregated data in Table 4 may, therefore, be less useful than the
unaggregated data contained in each of the state profiles. Although
responses varied substantially from state to state, close to one-third of
the respondents (29 percent) said that the GBMI provisions had succeeded
in 1imiting the insanity defense. The respondents did not reach this
Tevel of agreement regarding any other perceived impact. For example,
all respondents in New Mexico answered the question of legislative impact

by stating either that legislative goals had not been met or that they

did not have sufficient information to make an assessment. On the other
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Table 4

Survey Responses By State to "Have the Legislative
Intents of GBMI Provisions Been Fulfilled?"

State
Total
Response AK DE GA IN IL KY PA MI NM SD UT Responses
Yes
Provision of Alterna-
tive Verdict - e - 2 2 2 -- 3 -- -- 3 10
Limitation of
Insanity Defense 6 4 4 7 2 3 2 3 -- 1 3 34
Treatment of Mentally
Disordered Offenders =-- == == 1 == 3 == = == -~ 3 7
Increased Control of
Mentally Disordered
Offenders T T B 6
Public Safety - 2 3 1 == = 2 = e= e -- 8
Other . 2 e me am e am me e ] e 6
No
Provision of
Alternative Verdict == == == == == ] o «o co ee am 1
Limitation of
Insanity Defense - == e= == 3 1 3 3 3 -= a- 13
Treatment of Mentally
Disordered offenders 2 -- 2 4 -- 3 -= 2 2 -- -- 15
Increased Control of
Mentally Disordered
offenders mm e mm ek me me me mm em e - 0
Public Safety 2 me am ] e mm e em mm em - 3
Other - 6 4 - ae e= ] ee ee e - 11
Not Enough Data
for Determination
4 -- 3 - -- 1 3 1 5 4 1 22
Number of Respondents 12 12 19 12 7 11 9 12 8 9 8 119
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hand, the majority of responses in Indiana indicated that the 1egis1ati9e
purposes have been met. All seven Indiana respondents who had indicated
that the legislative intent of the Indiana GBMI law was to curtail the
insanity defense and prevent its abuse believed that the intent had been
fuifilled. Two respondents in Indiana pointed out, however, that
although the GBMI alternative apparently curtailed insanity acquittals,
the actual number of acquittals had already been very small. Thus, the
GBMI legislation may have further Timited the already infrequent success
of insanity defenses in the state.Z]
Fifteen survey respondents (13 percent) expressed serious doubts
about whether the legislative purpose of providing treatment to mentally
disordered offenders was accomplished. Under the New Mexico GBMI
statute, the Department of Corrections is required only to evaluate the
mental condition of GBMI offenders and provide such care "as it deems
necessary."22 One survey respondent from New Mexico, a forensic mental
health examiner, stated that he knew of no treatment programs for GBMI
offenders in the state. Reportedly, of about 200 mentally i11 offenders
in the corrections system in New Mexico, about one-half are considered

treatab]e.23

The state has beds, however, for only about one-third of
the treatable GBMI offenders. Finally, many survey respondents were
unable to say whether the intents of the GBMI provisions had been

fulfilled.

C. Catalysts of Reform
The violent crimes committed by two insanity acquittees shortly after
their releases were the catalysts for Michigan's enactment of GBMI

24

legislation. The public outcry following these crimes made it clear
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that society's interest in protection from potentially dangerous insanity
acquittees was at stake in calls for reform. To explore the fundamental
societal values to be protected, the goals to be nbtained, and the social

harms to be avoided25

by GBMI legislation, survey respondents were
asked whether a particular case, incident, or problem led to the
enactment of GBMI Tegislation in their states.

In Alaska, Georgia, Indiana, Kentucky, South Dakota, and Utah
well-publicized cases 1ike those in Michigan reportedly led to enactment
of GBMI legislation. The trial and acquittal of John W. Hinckley, dr.,

' in the shooting of President Ronald Reagan apparently influenced the
enactment of GBMI legislation in some states. All Delaware respondents
agreed that the Hinckley verdict was the precipitating factor that
enabled the passage of that state's GBMI legislation. The day after the
Hinckley verdict the Delaware legislature passed the bill adopting'the
GBMI provisions.26 Although all of the survey respondents in
Pennsylvania were unable to point to a particular case or incident that
led to the enactment of Pennsylvania's GBMI legislation, one survey
respondent noted that the Hinckley verdict was returned about the time
that the Pennsylvania legislature was considering a GBMI bi11.27 If
nothing else, the public dissatisfaction with the Hinckley verdict may
have created an atmosphere conducive to the adoption of alternatives to

the insanity defense.28
Successful implementation of legislation is enhanced when legislative

29 In contrast, if no

intent reflects fundamental societal values.
consistency exists between legislative goals and societal values the

chances of ready implementation is impeded; for example, the necessary
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resources are not allocated to allow the attainment of legislative
goals. The legislative goal of providing treatment to menta11y
disordered offenders does not appear to reflect a fundamental societal

value.

D. Exogenous Factors Affecting Outcomes

A crucial question is whether the perceived impact of the GBMI
legislation reasonably can be attributed to factors other than the GBMI
legislation. Exogenous forces paralleling the legislation may affect
implementation and intermediate outcomes of that legislation, as well as
the ultimate outcomes of interest. Therefore, properly characterizing
true causal relationships is problematic. What is attributed to GBMI
legislation (e.g., a reduction in the rate of insanity acquittals) may in
fact stem from other variables (e.g., 