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Preface

Phi Alpha Delta Law Fraternity, International, operates

a nationwide Juvenile Justice and Delinquency Prevention

Program to foster closer relationships between legal profes-
sionals and the communities they serve, to improve the
teaching of law-related education in the classrooms of our
public, private, and parochial schools and thereby to help
the youth of America become better citizens. Funded by a
grant from the Office of Juvenile Justice and Delinquency
Prevention of the United States Department of Justice, the
Fraternity’s efforts encompass a variety of activities and
strategies to improve communication between the legal and
education communities and to foster law-related education,

The Program staff is working to broaden the awareness of
the Fraternity’s 100,000 members—judges, practicing attor-
neys, prosecutors, law professors, law students, business
and government leaders, and other members of the legal
profession—to encourage them to help establish and volun-
tarily participate in local law-related education (LRE) pro-
grams. Besides sponsoring and conducting regional training
and information sessions, the Program staff is developing
activities and resource materials that will facilitate local
working partnerships between legal professionals and educa-
tors.

Judges as well as law students have demonstrated their
ability to be effective “resource people.” The term “lawyer”
is used throughout the Guide as a matter of convenience
intended to refer to all members of the legal community.

One of the principal benefits derived from PAD participa-
tion in LRE is its value at the grass-roots level—in Home-
town, U.S.A. We know that the virtues of LRE have been
recognized already at the highest levels of government-—by
Congress and the Executive Branch. It is also understood
and supported by national leaders in education and the law.

‘We feel that local attorneys, judges, and law students will
respond if properly approached and if they have the appro-
priate working tools to enhance their effectiveness. The Fra-
ternity has proven its capability of identifying new potential
leaders of LRE within the local legal profession. We are now
working to provide supportive written materials that can
help such volunteers maximize their involvement.

PAD publishes two resource guides for use by local
lawyers and law students who agree to serve as resource
persons in helping classroom teachers and students at both
the elementary and secondary levels. First, the Fraternity
published in February, 1981 “A Resource Guide to Assist
Lawyers and Law Students for Participation in Kin-
dergarten Through 8th Grade Law-Related Classrooms.”
Second, the instant publication will, in our judgement, ena-
ble the Fraternity to provide a useful working tool for the
secondary level. We visualize that this Guide will be used
by local lawyers called upon for assistance by high school
teachers. We think it will prove beneficial not only for

classroom presentations but also for commuitity legal edu-
cation and as background material for teachers.

Many highly respected organizations in law-related edu-
cation have already published materials for secondary stu-
dents. Accordingly, Part II will present excerpts from some
of the leading publications in this field. Finally, the
Appendix in the Guide will make special mention of the
role fulfilled by the American Bar Association and the Con-
stitutional Rights Foundation as well as a listing of key state
LRE leaders throughout the nation.

In addition to the benefits already discussed, there will be
other “ripple-effects” we can foresee. Local LRE programs

. will be facilitated by making the Guide available to lawyers

already associated with the education system, such as those
who know individual teachers, serve on local boards of
education, represent school districts, or are counsel to
teacher unions.

Being lawyers ourselves, we are highly cognizant of the
lawyer lifestyle, which involves long hours of professional
application to legal matters, with little time to master the
techniques of communicating with students on legal ques-
tions. Thus, we hope that this Guide will provide interesting
lesson plan materials and useful hints to the practicing law-
yer who wants to help his own and his neighbors’ children
become better citizens. 3

It is time now to pay credit where credit is due. Part I of
the Guide was written by the Indiana Lawyers Commission
under contract to Phi Alpha Delta. This Commission is a
component of the Indiana State Bar Association. It coordi-
nates all state-wide programs in law-related education and
has also produced many useful publications and program
initiatives in the field of law. The writing of the Guide was
under the direct personal supervision of Cleon H. Foust,
Executive Director of the Commission. We also wish. to
acknowledge the valuable contribution to this project by
William G. Baker, Chairman of the Indiana Lawyers Com-
mission Youth Service Committee. It was Mr. Baker who
initially proposed this publication to PAD, having been
previously involved in the production of the American Bar
Association Attorney’s Source Book. He was also involved
in the planning of the Guide and in the writing of PartI. In
this regard, we also thank Timothy V. Clark, Michael S.
Reed, and Catherine O’Conner of the Commission for their
valuable contributions to the production of the Guide.

We have also sought and received helpful comments from
many organizations and experts in the LRE field. They
include the American Bar Association’s Committee on
Youth Education for Citizenship, The Children’s Legal
Rights Information and Training Program, The Consti-
tutional Rights Foundation, Law in a Free Society,
The National Street Law Institute, and the Social Science
Education Consortium. In addition, we received help from
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Jennifer Brown, Teri Engler, John Khanlian, Eric Mond-
schein, Gerard Paradis, Linda Riekes and Isidore Starr.

We are particularly indebted to David M. Schimmel, who
is the editor of this publication, author of Chapter 5,
Religion and Constitutional Law, Professor at the Univer-
sity of Massachusetts, and Education Consultant to Phi
Alpha Delta. Norman Scott, PAD Deputy Director, has
also been a key participant in the editing and publishing of
this Guide.

Finally we want to give recognition to the Young Lawyers
Section of the American Bar Association that inspired this
guide through their pioneering Attorney’s Source Book in

Motz g

1973 and their publication, An American Law Sourcebook
in 1982,

The contents of this Guide have been copyrighted. How-
ever, we are glad to authorize the reproduction of any part of
the publication without our written permission, provided it
is for nonprofit purposes and that credit is given to the
Fraternity for its availability. We welcome comments, criti-
cisms, and suggestions for improvement.

Robert E. Redding, Director

Phi Alpha Delta Juvenile Justice
and Delinquency Prevention Program
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The Purpose of This Guide -

During the past decade, the idea of teaching about law in
the secondary schools has spread to every state in the nation.
Simultaneously, increasing numbers of lawyers have been
invited by teachers into their local classrooms “to talk to our
students about the law.” Frequently these lawyers have not
been in a secondary classroom since they iere high-school
students. Although most are quite willing to volunteer their
time, few practicing attorneys have kept up to date on the
range of legal topics of current interest to students. Fewer
still are familiar with the wide range of excellent curricular
materials and methods nowavailable for teachingabout the
law. This Guide is designed for just such attorneys. It is
intended fo: busy lawyers who are occasionally invited to be
“resource people” in law classes. It has two goals: (1) to
provide attorneys and law students with a brief summary of
the law and several cases for student use on topics of general
interest, and (2) to introduce them to a sampling of the
methods and materials currently being used in law-related
education.

In addition to these Introductory Matenals, the Guide
has twe main parts. The first consists of legal summaries and
cases on seven topics: The criminal justice system, crimi-
nal procedure, free expression, equal protection, religion
and constitutional law, family law, and consumer law. The
summaries are designed to give lawyers and law studerits an
overview and update on a number of substantive issues of
interest to secondary students. The summaries, however, are
not intended as student texts or curriculum material. Their
style is similar to a legal “hornbook,” but, unlike a hombook
or treatise, they summarize each of the major topics in

substantially fewer pages.

With each substantive section, there are a number of cases
written for students. It is hoped that lawyers will want to use
one or more of them in conjunction with their classroom
visit—to encourage student participation and discussion
and to discourage an over-emphasis on the lecture method.
Thus the legal summaries and cases for students are
designed as a “springboard” to law-related education: begin-
ning where lawyers are, using methods and materials with
which they are familiar, and adapting these for secondary-
school use. i

The second part contains eight lesson-length excerpts
from current, representative LRE publications. Some of the
lessons focus on legal content such as the elements of a
contract; others focus on legal concepts such as corrective

justice. A few use the case-study approach; othersillustratea

variety of other methods such as moot court, mock trial, role
playing, and problem solving. Part II is designed to intro-
duce lawyers and law students to the variety of texts, topics,
and methods that are being used in secondary schools today.

In short, the purpose of this Guide is to encourage and
assist lawyers and law students in working with secondary
teachers and students. It is intended as a supplement to, not
a substitute for, a law-related education curriculum. Some
lawyers will want to begin with the familiar case studies
approach featured in Part I. Others will want to try some of
the alternative methods illustrated in Part II. A few may
want to experiment with both. If these methods and mate-
rials help lawyers, law students, and judges work more
effectively with teachers and stuslents, they will have served
their purpose.
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Effective Classroom Planning for ‘
Lawyers and Law Students

In the past, secondary students learned little about the law
that seemed relevant. They memorized the names of historic
cases and statutes, the definitions of legal terms, provisions
of the Constitution, and many distant details. Little of this
was current, and even less related to their lives.

During the past decade this has changed. Today the
emphasis is on student participation, on using methods and
materials that involve students in discussion, analysis, and
debate. The goal is not simply to teach facts but to educate
students to think clearly, to analyze problems and to con-
sider alternative solutions. The aim is to reduce juvenile
delinquency and to prepare students to become knowledge-
able, active, and responsible citizens, Law-related education
has become a popular and effective means to achieve these
goals. Thus this Guide has been specifically designed to help
lawyers and law students assist teachers in educating stu-
dents to become legally literate participants in the demo-
cratic process.

The Guide features the case study approach. This method
emphasizes analysis and critical thinking. It looks beyond
specific decisions to the principles underlying the law.
Because lawyers and law students are familiar with this
approach, they can make an especially valuable contribu-
tion in helping students analyze and understand the cases
included in this Guide.

As the Table of Contents indicates, the Guide is divided
into two parts. Part I focuses on seven legal topics of interest
to secondary students. Each topic section includes a Sum-
mary of the Law and Cases for Students. The summaries
provide a quick overview of the law for lawyers and law
students; they are not designed for student use. While the
cases and questions are for students, we do not suggest you
try to include all of them in a single class. Rather we have
included a range of cases and questions on each topic to
illustrate the legal principles you may wish to highlight.

PREPARATION AND PLANNING

Preparation is the key to an effective class session, and a
discussion with the teacher is the key to effective prepara-
tion. Teachers can meet you after school or perhaps duriniga
lunch or preparation period. A planning meeting at school
will give you a “feel” for the classroom, the students, and the
setting. If you are unable to meet, arrange a telephone
conversation during an unhurried time. During your discus-
sion with the teacher, it is important for you to ask the
following questions:

1. Who are the students? How many are in the class and
what is their age, grade level, and maturity? What do they
know about the law? And what are their interests? It is
important to relate your presentation to local issues, to what
students know, and to questions that interest them,

2. How will my session fit in? How will it relate to the
course as a whole and to the specific unit the class is now

6

studying? What will the students be doing during the class
before and after my session? (You might ask the teacher to
send you a course outline and a copy of any materials used in
the preceding and subsequent classes.)

3. What do you want me to cover during my visit? What
are the specific goals of the class? Remember most class
periods only last about 40-50 minutes. During that time you
cannot effectively focus on more than one legal topic, per-
haps only on a few aspects of a topic. Consider what you can
do best during the time available.

4. What will you tell them about my visit? By carefully
preparing the students, the teacher can make maximum use
of your time. For example, during the class before your
session, the teacher can distribute the facts and issues from
one or two of the Cases for Students in Part One. By
discussing the facts and debating the issues of key cases, the
student will prepare for and anticipate your visit.

5. Evaluation: Can we discuss the session after the class?
Too often lawyers leave immediately after class without any
opportunity to discuss whether the goals were achieved,
what went well, and how the class might have been
improved. Therefore, you should encourage the teacher to
give you “feedback” about your presentation and share your

reactions with the teacher. To facilitate this discussion, you , -

and the teacher might agree to fill out and exchange a one-{!

page form on your session identifying (1) strengths, (2) any =~

problems, and (3) suggestions for improvement,

6. How will you follow up my visit? Frequently there is
no discussion and little thought about following up the
lawyer’s visit. As a result, much of the impact and potential
of your session is lost. Howdoes the teacher plan to build on
your visit and how can you help? You might suggest other
cases to read, lawyers or court personnel to contact (e.g., to
invite to class or to interview), or field trips to make that
would add additional realism and depth to the course.

CHOQOSING YOUR METHODS

Effective lawyers use a variety of methods in the
classroom.

1. Lectures. Long lectures have proven to be the least
effective approach to helping students understand the law.
Short lectures (of 5-10 minutes) may be useful to provide
background information or to summarize a discussion. But
it is important to resist the temptation to outline a 40-minute
lecture followed by 10 minutes for questions, If brief lectures
are used, they should always be combined with other
.methods.

2. The Case Method. Although the case method and
Socratic questioning are not as widely used in secondary

schools as in law school, they have become very popular ands~

effective in capturing the interests of teenagers. The casf{

method is most effective in helping students understand that ~

many legal conflicts are not simple matters of right against

wrong but of legitimate rights in conflict. Thoughtful ques-
tioning can help students identify the reasons, values, and
legal principles that support their views on legal issues and
the views of others with whom they disagree. (For a full
explanation of the goals and features of this approach, see
Part 11, Section 8, on the Case Method.)

While many law-school teachers leave issues unresolved,
“closure” and clarification are important for secondary stu-
dents. In addition, law-school-type questioning may intimi-
date students and discourage their participation. Therefore,
before questioning students about the issues of a case,
explain that you are not looking for a “right” answer but for
their reasoned opinions, that your questions are intended to
help them clarify their thinking—not to prove them
wrong, and that you are discussing issues about which
reasonable people (including lawyers and judges) often
disagree.

While the Cases for Students in this Guide include the
facts, issues, decisions, and their reasons, you may wish to
vary the use of these materials. For example, you might: (1)
ask the teacher to give out only the facts, and see if students
can identify the issues; (2) give out and discuss the full court
opinion; or (3) distribute unmarked copies of the majority

DO’S AND DON’TS

Here is some advice that law-related educators

DO

® Translate “legalese” into English.

¢ Use a variety of methods and examples.

® Srart where students are, and relate your pre-
sentation 1o their world (e.g., with a story in-
volving young people and the lawin yesterday’s
newspaper or on T.V.).

® At the beginning, briefly tell students about
your work and explain the goals of your visit.
your visit,

® Encourage questions.

® Be realistic about the legal system. (Note its
weaknesses as well as its strengths, and show
students how they can help improve it.)

® Let students see you as a real human being.
(Share your interests, concerns, and satisfac-
tions; but don’t bore them with the details of
your specialty.)

and dissenting opinions, and ask students to defend the one
they think should prevail.

3. Role-playing, Mock Trials, and Apneals. In these activ-
ities students assume the role of another person and act it
out. Role playing helps students understand the views of
others and can add a more realistic, experiential dimension
to law studies. Most of the Cases for Students can be used
for this purpose.

Role-playing can vary from informal, in-class assignments
to formal moot court and mock trial presentations. Section
5 of Part I uses the Tinker case to illustrate how judicial
decisions can be adapted for mock trials and appeals, In
these more elaborate activities, lawyers can play the role of
Judges, coach a team of student “attorneys,” and “debrief” a
trial. More informal role-playing activities might be assigned
by the teacher the day before your visit. Based on the facts of
selected cases in the Guide, students can be assigned the role
of an attorney to prepare 2 three- or four-minute argument on
behalf of each side while others can be asked to judge the
case and render their opinion.

4. Other Approaches. Other methods and materials are
illustrated in the excerpts from secondary law publications
featured in Part II. Look them over, and try them out.

frequently give to lawyers and law students.

DON'T

® Lecture at students,

® Use legal jargon.

® Try to cover a broad range of topics in one class
period.

Talk down to students,

Tell a lot of “war stories.”

Read a prepared speech.

Let one or two students dominate the discus-
sion. (If this starts happening, call on other stu-
dents or limit the number of times one student
may speak.)

_® Feel you must defend everything about the

operation of the legal system. (An unrealistic,
idealized portrait of the system can increase
student cynicism; a thoughtful, balanced pre-
sentation should increase understanding.)

® Give advice on individual legal problems.
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The Criminal Justice System

Cases for Students

A. Criminal Responsibility
Hopkins v. State, 193 Md. 489 (1949) .
Does ignorance of the law excuse an intentional crime?
B. Is Drug Addiction a Crime?
Robinson v. California, 370 U.S. 660 (1962) o
Does a law making addiction a crime violate the Constitution?
C. Prison Conditions
Pughv. Locke, 406 F. Supp. 318 (1976) . .
How will courts determine whether the rights of prisoners have been violated?
D. Due Process for Juveniles

In re Gault, 387 U.S. 1 (1967) ) . . . _
Should due process procedures be required in juvenile delinquéncy hearings?
E. Standard of Proof in Juvenile Proceedings
In the Matter of Samuel Winship, 397 U.S. 358 (1970) o ' o ‘ .
What standard should be used in a juvenile delinquency proceeding in which a child is charged with crime?

Summary of the Law for Lawyers and Teachers

A. Crime and the Criminal Justice System
B. Police
C. Courts
I. The Criminal Case
2. Delay and Court Management
3. Plea Bargaining
4. Prosecutorial Defense
5. Rights of the Accused
D. Corrections
E. Javenile Justice
F. Contemporary Crime-Related Issues: Crime Victims and Drug Use
1. Crime Victims
2. Drug Use
G. Conclusion

13
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1. The Criminal Justice System

3 Cases for Students

A. CRIMINAL RESPONSIBILITY: Hopkins v. State
(1950)

Facts

A Maryland statute made it a crime to erect any sign
intended to aid in the solicitation or performance of mar-
riages. Maryland authorities had been experiencing prob-
lems with profiteering persons seeking to wed out-of-state
couples under the liberal Maryland marriage laws.

Reverend Hopkins asked the State’s Attorney Office
whether a sign he wished to put up outside his home, stating
that he could perform marriage ceremonies, might violate
the law. He was told that it would not. Thereafter, Reverend
Hopkins erected the sign outside his home and another sign
along the highway into town. The local prosecutor charged
Reverend Hopkins with violation of the Maryland statute,
and the trial court convicted him after the judge ruled that
the signs were the kind prohibited by law.

Issues for Discussion

1. A famous legal principle is that “ignorance or mistake
of the law does not excuse the crime; ignorance or mistake of
fact does excuse the crime.” What reasons Justify this legal
principle? What kind of mistake did Reverend Hopkins
make? .

2. After receiving information from the State’s Attorney
Office, was Reverend Hopkins still guilty of the crime?
Would it be different if he relied on the advice of his own
attorney? Would it be different if he relied on his own
judgment?

3. Suppose a law made it a crime to remove or dismantle
a pollution-control device on an automobile. In repairing
your.own automobile, you accidentally leave the pollution
control device disconnected. Are you guilty of the crime?

4. Suppose under the same law mentioned above, in
repairing your own automobile you intentionally disconnect

the pollution-control device to increase the mileage from -

your gas not knowing this act was a crime. Are you guilty of
the crime?

e g

e bttt o B e

NOTES:
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Decision of the Maryland Court of Appeals
Ignorance or mistake of'the law will not excuse offenders
from criminal responsibility for their actions.

Reasoning of the Court

The conrt first noted that relying on the wrong advice of
an attorney or public official will not excuse an individual
from criminal responsibility. The court held that if people
were excused of criminal responsibility because they relied
on bad advice, then the wrong advice would have the force
of law, rather than the law itself.

The court distinguished instances involving an ignorance
or mistake of fact from instances involving an ignorance or
mistake of law. In the case of the former, individuals not
knowing the facts of a situation may not intend to do what
they do. However, in the case of the latter, an individual may
not know the application of the law, but he or she nonethe-
less intentionally does what is intended to be done. For
example, if a young person gave his sick friend a dangerous
drug thinking it was only aspirin, he would not be criminally
responsible for his actions because he did not intend to harm
his sick friend. But if he intentionally gave a person a dan-
gerous drug without knowing that the drug had been
banned, then he would be criminally responsible for his
actions because he intended to distribute the dangerous
drug. Therefore, while people may be excused for being
ignorant of the facts of a situation, they will not be excused
for being ignorant of the law they intentionally violated.
Thus the Maryland court strictly applied this rule to Rever-
end Hopkins, and his conviction for violating the statute
was upheld. However, many courts will liberally interpret
the rule by finding no intent to commit the crime where the
defendant was ignorant of the law which made the action a
crime,
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B. IS DRUG ADDICTION A CRIME? Robinson v. Cali-
JSornia (1962)

Facts

A California law made it a crime punishable by 90 daysin
prison to be addicted to the use of narcotics. Robinson was
detained on the street by a police officer. Upon viewing
Robinson’s arms, the officer observed what appeared to be
numerous needle marks on the left and right arms. The
officer said Robinson admitted to the occasional use of
narcotics. Robinson was arrested, taken to jail, and later
convicted for being an addict.

Issues for Discussion

1. What crime did Robinson commit? Who is the victim
of Robinson’s crime? Why did the state make this condition
a crime?

2. Should Robinson be treated as a criminal or a sick
person?

3. Where should Robinson be treated—in a prison, in a
hospital, or in a state institution for the mentally ilI?

4. Suppose an alcoholic is found drunk in a public place.
Should he be charged with a crime? Is there a distinction
between alcoholism and drug addition?
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Decision of the United States Supreme Court

A state law making the mere status of narcotic addictiona
crime punishable by imprisonment is cruel and unusual
punishment in violation of the Eighth Amendment.

Reasoning of the Court

Justice Stewart distinguished this case from cases where
the state criminally punished a person who uses, purchases,
sells, or possesses narcotics. in these instances, Justice Stew-
art thought a state may have a legitimate interest in crimi-
nally punishing such actions. However, the Justice did not
believe such an interest existed in this case because the
appellant was being criminally punished for merely being
addicted to narcotics. Justice Stewart found that since being
addicted to narcotics was like being sick, punishing an indi-
vidual for such an illness constituted cruel and unusual
punishment, which is prohibited by the Eighth Amendment.

Justice Clark wrote a dissenting opinion arguing that the
California statute was not unconstitutional because the state
was attempting to deter and prevent future harmful conduct
by a person addicted to narcotics. Justice Clark compared
this statute to laws dealing with drunkenness that make it a
crime to be iutoxicated in public.

18
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C. PRISON CONDITIONS: Pugh v. Locke (1976)

Facts .
The Alabama Board of Corrections had the responsibility

" to manage and maintain four penal institutions for males.

The four institutions were extremely overcrowded, as evi-
denced by the data below:

Maximum Actual

Capacity Capacity
Fountain Correctional Center 632 Over 1100
Holman Unit Prison 540 Over 750
Draper Correctional 632 Over 1000
Kirby Corrections ' 503 Over 700

The institutions were arranged in dormitory style where
bunks were so close that there was no walking space between
them. At Kirby, bed mattresses had to be placed on the floor
in hallways and next to toilets. Roaches, flies, and mosqui-
toes infested each facility. There was inadequate heating,
ventilation, and lighting at all the institutions. In ore housing
unit at Draper holding 200 inmates, there was only one
working toilet.

The state provided inmates with razor blades and soap;
inmates were not provided toothpaste, toothbrushes, sham-
poo, shaving cream, razors, or combs. Food was stored in
dirty storage units and often infested with insects. Some-
times inmates had to share the same eating utensils during
meals. A United States public health officer testified that all
these facilities were “wholly unfit for human habitation.”

Mentally ill or extremely violent inmates were kept in the
general population. The general conditions at the institu-
tions made robbery, rape, extortion, theft, and assault an
everyday occurrence. Most inmates could not participate in
the few vocational, educational, or work activities offered at
the institutions. In the disciplinary segregation unit at one
institution, six inmates were sometimes packed into a 4'x8’
cell with no beds, no lights, no running water, and a hole in
the floor for a toilet.

Admitting that there were many problems at these state
institutions, officials of the Alabama Board of Corrections
continually explained that they were doing the best they
could under the circumstances of inadequate funding and
increased commitments of criminal offenders to the system.
Inmates tiled a.class action suit against the State Commis-
sioner of Corrections, claiming that conditions at the institu-
tions constituted cruel and unusual punishment prohibited
by the Constitution.

Issues for Discussion

1, What rights or privileges should a criminal offender
have while in prison? Is he or she entitled to only “bread and
water” or “steak cvery day?” Is he or she entitled to wearany
clothing desired or read any books and magazines desired?
Is he or she entitled to Lave a television or radio in a cell?
Should he or she have an opportunity to earn a high-school
or college degree? : L

2. You have just been elected governor of the State of

“No-win” on your campaign promise not to raise taxes.
After a month in office, a federal judge has ordered that you
immediately improve conditions at the state prison, The
improvements will cost $10 million and there is no extra
money in the state budget. Your top political adviser has
informed you that any increase in taxes will destroy your
political future. What do you do?

3. How would you define cruel and unusual punishment?

4. You are warden at the state prison and you have
learned that several inmates have threatened to kill a young
inmate for informing guards about an escape plan. The only
available space in the prison is the “hole,” the disciplinary
segregation unit for incorrigible inmates. Inmates in the
“hole” have no privileges and traditionally receive bad treat-
ment. How are you going to protect the young inmate?

NOTES:
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Decision of the United States Supreme Court

Federal courts have a duty to intervene in the operation of
a state prison system characterized by conditions thatare so
bad as to be shocking to the conscience of civilized penple.

Reasoning of the Court

In a far-reaching decision, Judge Johnson held that pris-
oners are entitled to live in conditions that do not constitute
cruel and unusual punishment. The judge said that confine-
ment characterized by conditions that are so bad as to be
shocking to the conscience of civilized people is cruel and
unusual punishment. The judge found that the living condi-
tions of the inmates bore no relationship to the penal sys-
tem’s legitimate goals of deterrence, rehabilitation, and
institutional security. The argument that the state lacked
funding to improve conditions in the penal system was
rejected on the basis that the state could not rely on inade-
quate funding in allowing unconstitutional conditions to
exist at the institutions.

The most significant part of Judge Johnson's decision was
in his order to correct conditions in the Alabama penal
system. He established a Citizens’ Human Rights Commit-
tee to monitor the implementation of specifically ordered
improvements in the prison system. He ordered the institu-
tions to reduce overcrowding to a level no higher than the
institution’s maximum capacity; to provide all inmates with
soap, toothpaste, toothbrushes, shampoo, shaving cream,
razors, razor blades, and combs; and to develop vocational
and educational programs at the institutions.

20
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D. DUE PROCESS FOR JUVENILES: In re Gault
(1967)

Facts

On June 8, 1964, Gerald Gault, age 15, and another boy
were arrested by the county sheriff and taken to the county
children’s detention home. The boys were accused of mak-
ing obscene telephone calls to a neighbor, Mrs. Cook. Upon
questioning by a probation officer, the boys admitted mak-
ing the telephone calls,

Gerald’s parents were at work the morning he was
arrested. The sheriff did not notify the parents that Gerald
was being held at the detention home. Later that evening,
the parents found out from Gerald’s brother that Gerald was
being held. When the parents went to the detention home,
the probation officer told them why Gerald was there and
that he would have a hearing the next day.

The following day the probation officer asked that the
juvenile court find Gerald to be a juvenile delinquent and be
taken from his parents to be placed in the children’s deten-
tion home. Arizona law stipulated that a juvenile delinquent
was a person under age 18 who:

Has broken the law;

Is continually disobedient and not controlled by his par-

ents, guardians, or custodians;

Is continually absent from school or home; or

Continually behaves in such a way that he harms the

morals or health of himself and/or others.

" At the afternoon hearing, Gerald, his mother, his brother,

two probation officers, and the juvenile court judge were
present. Mrs. Cook, the complainant, was not present. No
one ‘was sworn in at the hearing and no record was made of
the proceedings. At a later hearing, again no one was sworn
in and no record was made of the proceedings. Gerald’s
mother was informed of this hearing by a short note stating
the time and date of the hearing. The probation officer gave
the judge a report that was not given to Gerald or his
parents, and it stated that Gerald made the obscene tele-
phone calls. The judge found Gerald guilty of the offense.
An adult found guilty of this crime could be fined $50.00 or
imprisoned for two months. The judge ordered Gerald to be
placed in the state industrial school as-a juvenile delinquent

until he was 21 years old unless discharged sooner by the .

authorities.

Issues for Discussion

I. What constitutional rights guaranteed adults were
denied Gerald? Should all these rights be extended to
Gerald?

2. If no constitutional rights were extended to Gerald,
how would his hearing be affected?

3. What possible conflicts could arise between a law

- extending all constitutional rights to juveniles and a law that
" only considers the “child’s best interest?”

4, Should juvenile offenders be treated the same as adult
offenders? Same penalties? Same prisons?
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Decision of the United States Supreme Court

In a juvenile delinquency proceeding which may result in
the child’s commitment to an institution, due process of law
requires that the child be guaranteed the following rights
that are guaranteed an adult in a criminal proceeding: the
right to be notified of charges against him, the right to
counsel, the privilege against self-incrimination, and the
right to confront and cross-examine witnesses against him.

Reasoning of the Court

Justice Fortas wrote the majority opinion beginning with
a discussion of the wide gap between the theory and realities
of the juvenile justice system. He noted that while the theory
of the juvenile justice system placed great emphasis on the
child’s best interest and the informality of procedures, the
reality of the system often tended toward arbitrary proce-
dures that lacked the constitutional safeguards guaranteed
an adult criminal defendant. The Justice stated that the
state’s authority to intercede on behalf of the delinquent
child’s best interest should not be unlimited. Declaring that
due process of law was the very foundation .of individual
freedom from unfairness and arbitrariness, Justice Fortas
held that certain constitutional rights must be extended to
juveniles because a finding of delinquency could result in the
confinement of the juvenile, just as a criminal conviction
could result in the confinement of an adult. The right to be
notified of charges was required so that the juvenile could
prepare his case against the charges. The right to counsel
would assure the juvenile a trained legal advocate during the
delinquency proceedings. The privilege against - self-
incrimination was essential to insure the integrity of delin-
quency proceedings against unfair compulsion in seeking
confessions. The right to confront and cross-examine wit-
nesses was required based on the principle of fairness in
allowing an individual to confront and question his
accusers.

Justice Stewart rejected the majority’s argument analo-
gizing juvenile delinquency proceedings to criminal trials.
Discounting the similarity between a delinquency proceed-
ing and criminal case, Justice Stewart stated that the pur-
pose of the juvenile proceeding was to aid juveniles in
correcting their delinquency. This, he argued, was very dif-
ferent from a criminal trial where the purpose was determin-
ing whether the accused is guilty of a crime.

22
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E. STANDARD OF PROOF INJUVENILE PROCEED-
INGS: In the Matter of Samuel Winship (1970)

Facts

Samuel Winship, age 12, was accused of stealing $112.00
from a woman’s purse. In a juvenile court hearing, after the
evidence was presented, the judge ruled that there was more
evidence to prove that Samuel had stolen the money than
there was to show that he had not. Therefore, the judge held
that this was “sufficient proof by a preponderance of the
evidence” to show that Samuel was a delinquent child.

The judge believed that proof beyond a reasonable doubt
necessary for an adult criminal conviction was not necessary
in juvenile proceedings. Although he believed that Samuel’s
delinquency had not been proven beyond a reasonable
doubt, he ruled that proof by this standard was not neces-
sary because Samuel was in a juvenile proceedingand notin
a criminal court. Thus, Samuel was found to be delinquent
and placed in the custody of the state juvenile detention
institution. Under New York law, Samuel could be kept in
the institution unti! he was 18.

Issues for Discussion

1. In a criminal case, the defendant can only be found
guilty by proof beyond a reasonable doubt. Why should this
standard of proof be required? Are there reasons fora lesser
standard of proof in juvenile proceedings?

2. Is there any difference between being found guilty of a
crime and sentenced to prison, and being adjudged a delin-
quent child and sent to the state juvenile institution for
rehabilitation?

NOTES:
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Decision of the United States Supreme Court

In a juvenile delinguency proceeding in which a child is
charged with anact that would be a crime if committed by an
adult, the charge against the child must be proved beyond a
reasonable doubt. ‘

Reasoning of the Court

The law recognizes two standards of proof'in general—in
criminal proceedings, proof beyond a reasonable doubt and
in civil proceedings, proof by a preponderance of evidence.
Proof beyond a reasonable doubt has been recognized as the
higher standard of proof and, therefore, is applicable in crimi-
nal cases because the liberty of the accused is at stake. This
proposition recognizes the fact that the consequences of a
criminal proceeding—loss of liberty or even loss of life—are
more severe than the consequences in a civil proceeding—
money damages, etc. Writing for the majority, Justice Bren-
nan noted that the purpose of the reasonable doubt
standard in criminal cases was to insure the certainty of a
finding of guilt and reduce the risk of conviction based on
factual errors. Therefore, the judge or jury had to be con-
vinced by proof beyond a reasonable doubt that the accused
is guilty of the crime charged.

Justice Brennan relied on the reasoning in the Gault
decision to hold that the reasonable doubt standard must be
used in a juvenile delinquency proceeding to protect the
innocent juvenile just as it is used in a criminal case to
protect the innocent adult. Use of the lower preponderance
of evidence standard would allow a finding of delinquency
based upon a weighing of the evidence to determine whether
more evidence weighed against the juvenile’s case than in
favor of his case.

Chief Justice Burger wrote a dissenting opinion arguing
that the Court continued to erase the important distinction
between the juvenile justice system and the criminal justice
system. The Chief Justice argued that this erosion would do
more harm to the juvenile justice system than good by
adding rigid formality to an already inflexible system.
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Summary of the Law for Lawyers and Teachers

A. CRIME AND THE CRIMINAL JUSTICE SYSTEM

This section examines the major responsibilities and cur-
rent problems within the criminal justice system. (In the next
section on CRIMINAL PROCEDURE, the focus is on the
procedural and substantive issues in criminal law.) The
primary components of the criminal justice system are the
police, the courts, and the corrections system. The juvenile
justice system will be included in this discussion because of
its many similarities to the criminal justice system.

An examination of the criminaljustice system should first
view the problem of crime in the United States. Recent
statistics indicate that crime is increasing. According to the
Federal Bureau of Investigation {F.B.L),

An estimated 12,152,730 Crime Index offenses
[murder, forcible rape, robbery, aggravated assault,
burglary, larceny, and motor vehicle theft], 9 percent
more than during 1978, were reperted to law enforce-
ment agencies in 1979. Collectively, violent crimes,
which comprised 10 percent of the total Crime Index,
were up 11 percent and property crimes rose 9 percent.

All offenses within the Index increased in volume
during the year. Among the violent crimes, murder
was up 10 percent; forcible rape, 13 percent; robbery,
12 percent; and aggravated assault, 10 percent. In the
property crime category, burglary increased 6 percent,
larceny-theft rose 10 percent, and motor vehicle theft
was up 11 percent. F.B.J. Uniform Crime Reports,
Crime in the U.S. 1979 (1980) p. 37.

What can be done about this problem? The police are
responsible for apprehending criminals. The courts function
as forums to determine the guilt or innocence of those
accused of crimes. Correctional institutions serve as centers
to confine, and, hopefully, rehabilitate those convicted of
crimes. Correctly or not, American society has relied on
these system Lomponents to manage the crime problem.
How do these components function? What are the current
problems facing them? How can they operate more
efficiently?

B. POLICE
Modern society demands a tremendous number of ser-

vices from police systems, including the following functions:
e Prevention of criminal activity

Detection of criminal activity

Apprehension of criminal offenders

Participation in court proceedings

Protection of Constitutional guarantees

Assistance to those who cannot care for themselves

or who are in danger of physical harm

Control of traffic

e Resolution of day-to-day conflicts among family,
friends, and neighbors.

e Creation and maintenance of a feeling of security in
the community

e Promotion and preservation of civil order

A National Strategy to Reduce Crime, National Advi-

sory Commission on Criminal Justice Standards and
Goals, (1973) p. 72.

Combining this burdensome demand with the growing
problem of crime in society, police systems in the United
States have been taxed to the limit of their capacity to handle
both the traditional tasks of law enforcement (i.e., civil order
and law enforcement), and the more complex but emerging
role as general social servants. In a comprehensive review of
the police function in the United States, the President’s
Commission on Law Enforcement and Administration of
Justice asserted,

The current widespread concern with crime and
violence, particularly in large cities, commands a
rethinking of the function of the police in American
society. It calls for a reassessment of the kinds of
resources and support that the police need to respond
more adequately to the demands that we make upon
them. Task Force Report: The Police, The Presi-
dent’s Commission on Law Enforcement and Admin-
istration of Justice (1967) p. 13.

Such a wide-ranging, national assessment was accom-
plished in 1973 by the National Advisory Commission on
Criminal Justice Standards and Goals. Its major recommen-
dations concerning the police function concentrated on cur-
rent problems facing modern police systems.

One major recommendation was aimed at improving the
relationship between the police and the community, espe-
cially the black, Chicano, and Puerto Rican residents of
large, urban communities. The Commission recommended
that the polic promote active crime prevention efforts by
working with the community in a joint venture against
criminal activity. Another recommendation called for the

" diversion of juveniles, drunks, and mental patients from the

criminal justice system to social agencies and facilities more
suited to 4 needs of these individuals. It was felt that
treatment and care for these individuals would be better
served by specialized agencies skilled in dealing with the
particularized problems of delinquency, alcoholism, and
mental illness, thus relieving the police of such responsibili-
ties. This emerging concept of diversion from the criminal
justice system continues to be a goal that knowledgeable
experts advocate. The Commission also recommended the
consolidation or elimination of police systems with fewer
than ten full-time officers. It was believed that small police
agencies lacked the resources to efficiently provide law
enforcement services to their communities; thus, consolida-
tion of such agencies with nearby police systems could max-
imize the utilization of both human and material resources
while minimizing the costs. Relying upon supportive evi-
dence that police officers with college degrees performed
better than those without, the Commission recommended
completion of coliege education as a qualification for police
service. Other recommendations strongly urged more police
training. The Commission noted, “The average barber
receives 4,000 hours of training. The average policeman
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receives less than 200 hours.” A National Strategy to Reduce
Crime, supra, p. 83.

As initiators of the criminal justice process, the police
must operate effectively so that other components of the
system can function properly. The prosecution and judicial
functions are severely handicapped if the police ineffectively
perform the duties of apprehension and evidence gathering,

C. COURT

In the criminal justice system, the court system has three
general functions. First is the speedy determination of the
guilt or innocence of individuals who are charged with
criminal offenses. Another function is the sentencing of
those individuals convicted of crimes. The third is the pro-
tection of the rights of the offender.

The popular perception is that the court is at the center of
the criminal justice system wherein the interests of society
and those of the offender are dispassionately balanced.
However, this perception of the courts is modified by the
reality of overcrowded court dockets and insufficient court
resources. As Dean Nicholas Kittrie of The American Uni-
versity Law School noted, it is a “gross exaggeration” to say
that courts are “the pivot on which the criminal justice
system turns.” The ctiminal courts in America are notin the
mainstream of criminal justice and are not central to the
gross operation of the system of crime and punishment. At
best, the courts offer an opportunity for the stylized enact-
ment of selected performances, which alternate between
morality plays and modern versions of trial by ordeal. Thesc
dramatic enactments affect a relatively small segment of the
criminal justice population. But much like theater and
cinema, they are observed directly or through mass-media
reporting by large segments of the population, and. conse-
quently they affect the public consciousness. It is in this
function that the courts stand out for their role as symbols of
justice. An Anatomy of Criminal Justice (C.H. Foust &
D.R. Webster, eds., 1980) p. 121.

This observation is buttressed by the National Advisory
Commission estimate that only about eight percent of those
arrested are fully processed through criminal prosecution
and trial. Nonetheless, it is important to remember that the
judiciary is the ultimate determiner of rights and responsi-
bilities that extend beyond the criminal trial itself (e.g.,
prohibition against unreasonable searches and seizures, pre-
trial right to couasel, and prohibition against cruel and
unusual punishment). Although the symbolic significance of
justice rather than its reality may be exaggerated in the
popular perception, many symbolic ideals are the very foun-
dation of a constitutional democracy.

1. The Criminal Case: From Arrest to Appeal

The first contact an accused has with the criminal justice
system is usually an arrest by a police officer. The arrest of
the accused can be made without a warrant if the police
officer has a sufficient basis to believe that a crime has been,
is being, or is about to be committed by the accused. An
arrest can also be made pursuant to a warrant where a
judicial officer has been given adequate evidence against the
accused to form a sufficient basis for the arrest. This suffi-
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cient basis for an arrest is known as “probable cause,” which
means that the officer knows of facts and circumstances that
reasonably justify him in believing that a crime has been, is
being, or is about to be committed. Within a short period of
virne after the arrest, the accused must havean initial hearing
before a judge. The purpose of the hearing is to (a) inform
the accused of the charges against him, (b) inform him of his
rights, (c) appoint counsel for the accused if needed, and (d)
set bail or assure appearance of the accused in court ata later
time. At this hearing the accused is given an opportunity to
challenge both the sufficiency of reason to arrest (if without
warrant) and the sufficiency of reason to charge him with a
crime. Thus a judicial determination of the sufficiency of
probable cause is made once again. The accused is then
formally charged in a document known as an information
filed by the prosecuting attorney in the court where the
accused is to be formally tried. If the accused is formally
charged by a grand jury, the document is known as an
indictment. Next, the accused is asked to enter his plea to the
court which will try him at an. arraignment. Generally, he
may plead guilty or not guilty. If he pleads guilty, the judge
must be sure he understands the charges against him and
that there is some reasonable factual basis for the guilty plea.
If he pleads not guilty or makes no plea atall, a forma! trial
will be set for a later date. The prosecution must prove
during the trial that the accused is guilty of the crime
charged beyond a reasonable doubt. Atthe trial, selection of
a jury will be the first order of business, unless jury trial has
been waived by the accused. The prosecution presents its
case (opening statenient and evidence) first, and then the
defense presents its case on behalf of the accused. After the
evidence has been presented, final arguments are made to
the jury by the prosecution and the defense. Instructions
regarding the applicable law are given to the jury and the
jury retires for its deliberations. Usually, the jury may return
a verdict of guilty, not guilty, or not guilty by reason of
insanity where the insanity defense has been raised. If the
accused is found guilty, the judse will impose sentencing ata
later hearing. Once convicted, the defendant may appeal his
case to an appellate court for a review of thealleged errorsin
the trial proceedings.

2. Delay and Court Management

A continuing problem plaguing the criminal judiciary is
the heavy case dockets burdening both trial and appellate
courts. Many feel the best method to solve this problem is to
employ advanced management techniques. As the problem
becomes more critical; some commentators have proposed
substantive system changes to shorten the lengthy process
from arrest to trial.

The consequences of the problem of delay are noted by
the National Advisory Commission, “Delay in the judicial
process is harmful to both the accused offender and society
at large. Delay also results in unavailable witnesses, forgot-
ten circumstances, and dismissal of prosecutions because
the defendant did not receive the speedy trial guaranteed by
the Constitution.,” A National Strategy to Reduce Crime,
supra, p. 93. The Commission estimated that it may take
from ten to twelve months to process the accused fromarrest
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to trial. Delay in criminal litigation also results in minimiz-
ing any deterrent effect to be derived from apprehension and
punishment of the criminal offender, since lengthy delays
weaken the obvious connection between the crime and its
punishment.

To reduce delay, one recommended approach is that each
state unify all its trial courts under the administrative
authority of the state’s highest court and establish a state
court administrative unit with responsibility over the entire
state court system.

3. Plea BRargaining

A controversial issue in the criminal justice field is plea
bargaining. It has been estimated that more than 90 percent
of all criminal convictions are obtained through a plea of
guilty rather than a jury verdict or court judgment. Plea
bargaining is a process of negotiation in which the defense
and prosecution try to secure the best arrangement possible
as to the number or type of charges or type of sentence,

Prosecutors have relied on plea bargaining to red uce their
criminal case backlog. Many obsecrvers have concluded that
plea bargaining is necessary and desirable. Some criminal
justice experts believe that the system could not operate
without plea bargaining, considering the current heavy
criminal caseload. Also, it is argued that plea bargaining
increases the flexibility within the otherwise rigid legalisms
of the criminal justice system.

However, many commentators believe that the need to
have speedy trials and the lack of prosecutorial resourcesdo
not justify plea bargaining. Critics also believe the curtail-
ment of plea bargaining would lead to a reduction in the
prosecutorial practice of overcharging. Only those criminal
charges that would reasonably result in conviction would be
filed against the accused. To counter the argument that plea
bargaining adds flexibility to the system, critics state that
such flexibility should be incorporated in the substantive
criminal law. The National Advisory Commission recom-
mended the abolition of plea bargaining, labelling the prac-
tice “inherently undesirable.” The Commission
recommended that all plea bargaining be gradually discon-
tinued over a five-year period. Report on Courts, National
Advisory Commission on Criminal Justice Standards and
Goals, p. 46.

Over the years, the courts have imposed certain require-
ments before a plea of guilty can be accepted by a court. In
Boykinv. Alabama, 395 U.S. 238 (1969), the Supreme Court
held that before a court may accept a guilty plea, the court
record must establish that the defendant voluntarily and
intelligently waived his right to trial by jury, his right of
confrontation, and his privilege against self-incrimination.
The guilty plea must also be made understandingly, mean-
ing that the defendant must know the charges against him
and the effect of a guilty plea.In Brady v. United States, 397
U.S. 742 (1970), the Conrt noted the importance of plea bar-
gaining in disposing criminal cases, its aid in the rehabilita-
tive process regarding the defendant’s acknowledgement of
guilt, and its allowance of participation by the defendant in
determining the measure of punishment. However, in Borden-
Kircher v. Hayes, 434 U.S. 357 (1978), the Supreme Court

held that a threat to prosecute the defendant’s wife as a co-
defendant if the defendant failed to accept a plea bargain
was so coercive as to make the defendant’s plea of guilty in-
voluntary and thus unconstitutional.

4. Prosecution/Defense

An important actor in the American criminal justice sys-
tem is the prosecutor. The National Advisory Commission
stated, “It is the prosecutor who must focus the power of the
State on those who defy its prohibition. He must argue to
the bench and jury that the sanctions of the law need to be
applied. He must meet the highest standard of proof because
the right of freedom hangs in the balance.” Repor: on
Courts, supra, p. 227. It is important to recognize that the
ultimate duty of the prosecution is at all times to seek justice
and not convictions for criminal offenses. In seeing that
justice is done, the prosecution function is that of a public
officer and not a zealous advocate.

Local prosecutors are usually elected public officials. Itis
their duty to see that the laws of the jurisdiction are faith-
fully executed and enforced, The power to file criminal
charges against an accused is the prosecution’s broadest
power. The prosecution also conducts most of the criminal
litigation on behalf of the state. A major duty of the prosecu-
tion is the negotiation of plea bargains. The lack of resources
and the use of outdated managerial practices are serious
problems facing many public prosecutors.

Considering the adversary system of justice in the United
States, no other role is more important than that of the
criminal defense counsel. The American Bar Association
Project on Standards for Criminal Justice described the
defense counsel as,

.. .[c]hampion for his client. In this capacity he is the
equalizer, the one who places each litigant as nearly as
possible on an equalfooting under the substantive and
procedural law under which he is tried. Of course, asa
practical matter he does this not by formally educating
the client on every legal aspect of the case, but by
taking those procedural steps and recommending
those courses of action which the client were he an
experienced advocate himself, might fairly and prop-
erly take. . . . Against a ‘hostile world’ the accused,
called to the bar of justice by his government, finds in
his counsel a sirngle voice on which he must be able to
rely with confidence that his interests will be protected
to the fullest extent cansistent with the rules of proce-
dure and the standards of professional conduct. ... The
second role of counsel is as intermediary. . . . As inter-
mediary counsel expresses to the court objectively, in
measured words and forceful tone; what a particular
defendant may be incapable of expressing himself
simply because he lacks the education and training.

The Prosecution Function and the Defense Function,

American Bar Association Standards Relating to the

Administration of Criminal Justice, 1971, p. 145.
Therefore, the criminal defense counsel serves as an advo-
cate to legally articulate the interests of his client accused of
criminal conduct. This articulation embodies the issues of
innocence and guilt, the existence of mitigating factors, the
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negotiations on the client’s behalf, and the general protec-
tion of the accused’s rights.

A continuing problem in the criminal justice system is the
adequacy of criminal defense services to the poor. All
United States jurisdictions have a public defender system by
which criminal defense services are provided at public
expense to criminal defendants unable to pay for such serv-
ices. It is estimated that approximately 60 percent of the
felony defendants and 25 to 50 percent of the misdemeanor
defendants require such services. Although in many instan-
ces such services are constitutionally required, many states
experience difficulty in economically and efficiently provid-
ing these services. As in the case of prosecutorial operations,
many states are moving toward the provision of more
resources to improve the functioning of public defenders.

5. Rights of the Accused
To insure that only the guilty individual is punished for

the commission of a criminal offense, important rights have -

been guaranteed one accused of committing a crime. Certain
fundamental rights have been enshrined in the Constitution
to assure the accused a fair proceeding and to protect the
integrity of the criminal justice process. One of the most
important rights guaranteed the accused in a criminal case is
the right to counsel. In Argensinger v. Hamiin, 407 U.S. 25
(1972), the Supreme Court held that the accused must have
the right to counsel in all criminal cases where the crime
charged is a felony or, if upon conviction, actual imprison-
ment is imposed. In Kirby v. Hlinois, 406 U.S. 682 (1972),
the Court went further, holding that once criminal charges
have been filed against an accused, he is entitled to counsel
at all critical stages of the criminal proceedings. Such critical
stages of the criminal proceedings are a preliminary hearing
to determine probable cause, Coleman v. Alabama, 399
U.S. 1 (1970); post-indictment police lineup, United States
v. Wade, 388 U.S. 218 (1967); and entry or plea of guilty,
Moore v. Michigan, 355 U.S. 155 (1957). The right to coun-
sel includes the right to appointment of counsel by the court
for an indigent defendant. Gideon v. Wainwright, 372 U.S.
335 (1963).

The accused has a right to (rial by juryin all criminal cases
involving a serious charge against the accused. Duncan v.
Louisiana, 391 U.S. 145 (1968). Where the criminal offense
has a potential sentence of more than six months, it is a
serious offense. Baldwin v. New York, 399 U.S. 66 (1970).

An accused cannot be compelled to give testimony which
could be used against him in a criminal proceeding. This
right is commonly known as the privilege against self-
incrimination. In a criminal trial, the prosecution cannot

make any direct comment on the accused’s failure to testify.

Griffin v. California, 380 U.S. 609 (1965).

The accused has a right to confront all witnesses against
him. This right entitles the defendant to be present when
testimony is offered against him and to cross-examine all
witnesses testifying against him.

The accused has a right to a speedy trial. This right is
essential to protect the interests of the accused against
oppressive confinement before trial and the interests of
society in the prompt administration of justice. Barker v.
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Wingo, 407 U.S. 514 (1972). The right becomes effective
upon arrest or formal charging by indictment or
information.

Even though the present operation of the criminal justice
process allows many criminal cases to be diverted from the
criminal courts, it would be a miscoriception to underesti-
mate the influence of the courts in the criminal justice sys-
tem. In short, efficient operation of the judiciary is
paramount to safeguarding the integrity of the criminal
justice process.

D. CORRECTIONS

After arrest and conviction, what is to be done with the
criminal offender? Many theories and methodologies have
been advanced to justify or explain how societies deal with
their criminal offenders. Most observers agree that these
theories or methodologies include one or more of the follow-
ing factors:

Punishment — penalizing for past wrongful
acts

correcting wrongful conduct
for prospective reentry into

society

Rehabilitation —

Deterrence — preventive and punitive meas-
ures to impede future wrongful
conduct by this wrongdoer and by
others

Incapacitation —  removal from society to prevent

further wrongful conduct

Up to the eighteenth century, retributive punishment
was the essential direction of corrections in most of the
world. Broadly defined criminal conduct was severely and
harshly punished on the basis of “an eye for an eye” or
community vengeance for wrongful conduct. Such grue-
some forms of punishment as burning at the stake, drawing
and quartering, and mutilation were earned for the pettiest
offense. Thereafter, more humane correctional practices
slowly came abcut, based upon the advocacy of such nota-
ble social philosophers as Ceasare Beccaria and Jeremy
Bentham. By the middle of the nineteenth century, the pen-
itentiary system of corrections became the widespread
practice.

In modified form, most corrections systems today pre-
dominantly rely on the penitentiary as the major method of
corrections. In this system, large, fortress-like institutions
house numerous criminal offenders in United States federal
and state prisons. Annual Prison Population Survey, Cor-
rections Magazine, April 1981, p. 25. The latest figures indi-
cate that in 1978 federal and state governments spent $5,522,
71,000 in the corrections area. Sourcebook of Criminal Justice
Statistics - 1980, p. 5. As a major component of the criminal
justice system, correctional systems in the United States
have been overwhelmed by a vast number of problems.
Many commentators are beginning to label our corrections
system a “failure” calling fora total overhaul of the system.

Such distinguished organizations as the National Council '

on Crime and Delinquency have called fora moratoriumon
new prison construction. A partial listing of the critical
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problems in corrections would include overcrowded pris-
ons, dilapidated facilities, inadequate resources, and' the
financially prohibitive cest of renovation. Some would
argue that current practices and methodologies utilized in
corrections are archaic and directionless. The National

Advisory Commission gave this summation,

The American correctional system today appears to
offer minimum protection for the public and maxi-
mum harm to the offender. The system is plainly in
need of substantial and rapid change.

Figures on recidivism make it clear that society
today is not protected—at least not for very long—by
incarcerating offenders, for many offenders return to
crime shortly after release from prison. Indeed, there is
evidence that the longer a man is incarcerated, the
smaller is the chance that he will lead a law-abiding life
on release. . . .

It also seems clear that many persons can serve their
sentences in the community without undue danger to
the public.

There is substantial evidence that probation, fines,
public service requirements, and restitution are less
costly than incarceration and consistently produce
lower rates of recidivism after completion of sentence.

A’ National Strategy to Reduce Crime, Supra, p.
113.

More and more, new approaches in corrections are being
considered involving alternatives to the traditional form of
incarceration. Many advocates of new.approaches in correc-
tions believe that community correctional treatment is more
effective than the present prison system. Community correc-
tions usually involves a less institutionalized structure of
corrections within the urban community where emphasis is
placed on the reintegration of the offender in the commun-
ity. Others advocate diversion of many offenders from the
traditional corrections system of incarceration toa wider
variety of correctional programs such as probation, public
service, work and/or education release, and small-group
residential treatment.

Current estimates -are that it costs about $10,000 to
$20,000 per.year to incarcerate an inmate in prison, and the
cost for building more prisons is about $40,000 to $60,000
per new cell. Given these cost considerations and the ques-
tionable effectiveness of the traditional prison system in the
United States, the future trend in corrections will probably
involve a greater reliance on the new approaches.

E. JUVENILE JUSTICE

Recent statistics revealed that of all persons arrested in
the United States, 23 percent were under age 18. F.B.I.
Uniform Crime Reports, supra, p. 186. The problem of
youth crime in the nation is both serious and growing.
Youths involved in criminal activity usually come into con-
tact with the juvenile justice system, which basically consists
of a specialized court and dispositional system to deal with
juveniles. Most state laws define a juvenile subject to the
jurisdiction of the juvenile courts as a youth under age 18.
Juvenile delinquency is usually defined as an act committed

by a juvenile that would be a crime if committed by an adult. ‘
" Depending on the state definition, other acts such as

truancy, running away, and incorrigibility may constitute
delinquency. Also, in juvenile law there are the less formal
juvenile adjudications rather than criminal trials for adults.

Before the twentieth century, juveniles in many instances
were subject to the same legal processes as adults. Juveniles
were housed in the same detention houses, jails, and prisons
as were adults. During the nineteenth century, however,
many reformers in the United States borrowed a concept
from old English law to institute changes in the American
practices concerning juveniles and the law. This concept
known as parens patriae loosely involved a doctrine pro-
claiming that the child was subject to the protective custody
of the state, and, therefore, when the child was “wayward”
with respect to the law, the state was obliged to step infor the
benefit of the child. The state then would guide the youth in
accordance with the “child’s best interest.” This doctrine led
to the development of specialized juvenile courts and dispo-
sitional systems for youths as the twentieth century began.

Discounting the good intentions of this system and look-
ing to its impact on the rights of juveniles over the years, the
United States Supreme Court made a comprehensive exam-
ination of the juvenile justice system in two important cases,
Kent v. United States, 383 U.S. 541 (1966) and In re Gaull,
387 U.S. 1 (1967) (included in the Cases for Students sec-
tion). In Kent, the Court addressed issues involving the
waiver of a juvenile to the jurisdiction of a criminal court. In
the juvenile justice area, waiver of jurisdiction means thata
youth accused of committing certain serious criminal
offenses that wouid be crimes if committed by an adult will
be tried asanadultina criminal court even though the age of
the youth was that of a juvenile. The Court held that before
such a youth could be waived to the jurisdiction of the
criminal court, the youth was entitled to an opportunity for
a hearing, the right to counsel, and access to his court
records on the grounds of due process. Kent set in motion
the Court’s critical examination of the parens patriae doc-
trine. The following year, the Court issued its culminating
decision in Gault, injecting due process protection in juvenile
delinquency adjudications. The Court pierced the veil of the
well-meaning parens patriae doctrine, noting that, although
the state claimed to be stepping in for the “child’s best

interest,” such actions mauny times resulted in arbitrary and

unfair judgments toward the juvenile lacking the fundamen-
tal requirements of due process. The Court concluded that
when a juvenile delinquency adjudication could result in the
Juvenile’s confinement, due process required that the juve-
nile has the right to counsel, the right to notice of charges,
the right to confront and cross-examine witnesses, and the
privilege against self-incrimination.

Later in In re Winship, 397 U.S. 358 (1970) (included in
the Cases for Students section), the Court followed Gault,
holding that in cases of delinquency adjudication, the deter-
mination of delinquency must be proven beyond a reasona-
ble doubt. Such a standard of proof is required for a finding
of guilt in a criminal case. The Court in Winship held that
this same standard applied in a delinquency adjudication
because the juvenile was subject toa deprivation of liberty.
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However, the Court limited the application of the Gault
rationale in McKeiver v. Pennsylvania, 403 U.S. 528 (1971).
In McKeiver, the Court held that the due process fundamen-
tal fairness requirement did not extend the right to trial by
jury to juvenile adjudicatior;s. The Court found that the
right to trial by jury was not essential for fundamental
fairness in juvenile adjudications. The Court reasoned that
such a right might destroy any effort to informalize juvenile
proceedings, thus making the proceedings as rigidly formal-
istic as criminal trials.

These cases indicate the delicate balancing that must be
accomplished in resolving problems within the juvenile jus-
tice system. With the rise in youth crime, this balancing
process will remain delicate as the juvenile justice system
continues to wrestle with youth crime while keeping in mind
the “child’s best interest.”

F. CONTEMPORARY CRIME-RELATED ISSUES:
CRIME VICTIMS AND DRUG USE

1. Crime Victims

Only recently has the criminal justice system begun to
respond to the plight of victims of crime. Recent estimates
are that in 1978 there were close to 23 million incidents
involving personal crime victimization (victimization
involving rape, robbery, assault. or personal larceny) and
over 17 million incidents involving household crime victimi-
zation (victimization involving burglary, larceny, or vehicle
theft). Sourcebook of Criminal Justice Statistics - 1980, p.
228. Victims of crime suffer numerous injuries including
physical and psychological harm, loss of personal security,
and property loss. Until recent years, the criminal justice
system contained few mechanisms to address the problems
of crime victims. Ordinarily, a crime victim could spur the
prosecution of the perpetrator, but this did not rectify the
harm to the victim.

Today, a widespread concern is being voiced to assist
crime victims. One concept being implemented in many
localities is the establishment of crime victim programs in
police systems, prosecutor offices, or separate government
agencies. Crime victim programs have been established to
assist crime victims during their period of crisis, to counsel
crime victims, and to provide for the immediate need of
crime victims after the crime has occurred.
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Another concept is crime victim compensation legisla-
tion. Victim compensation legislation is usually dedigned to
provide financial compensation to victims of violent crime
for the physical injuries suffered as a result of the crime.
Legislation to compensate the victim of violent crime has
been enacted in more than one-half of the states.

2. Drug Use

Although social attitudes about drug use have changed
dramatically in the last 20 years, the nonmedical use of drugs
is still generally prohibited by criminal laws. In 1979, there
were over 500,000 persons arrested in the U.S. for drug
abuse violations. F.B.I. Uniform Crime Reports, supra, p.
188. However, the recent trend has been to severely punish

- drug dealers but reduce criminal sanctions against drug

users. Especially in the case of possession of small amounts
of marijuana, the trend has been to lessen criminal penalties
for such crimes. Some have advocated decriminalizing the
use of marijuana altogether argiing that the criminal justice
system is not the appropriate framework to deal with such
drug users.

Some flexibility has entered the law regarding treatment
of the user of dangerous drugs. This trend was reflected in
the Supreme Court’s decision in Robinson v. California, 370
U.S. 660 (1962) (included in the Cases for Students section),
where the Court held that a person could not be imprisoned
merely because he was addicted to narcotics. The modern
practice has beéen toward diverting drug users from the
criminal justice system to programs specially designed to

treat drug abuse. Such programs are now in effect in almost

all major localities.

G. CONCLUSION

There is a great need for improvement in the criminal
justice system. The functions of the police and the courts
may be in need of thoughtful revision to tailor them to the
demands of modern society. The correction system and
juvenile justice system are in need of major repair as the gap
between the goals of the systems and the current practices in
the systems widen. Many legal and societal issues will
involve a discussion of these improvements in the future.
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2. Criminal Procedure—Search and Seizure,

Confessions, Identifications, Electronic
Surveillance, and Entrapment

Cases for Students

A. Searches When Arrested
Chimel v. California, 395 U.S. 752 (1969)
What is the scope of a search incident to a lawful arrest?
B. The Exclusionary Rule
Mapp v. Ohio, 367 U.S. 643 (1961)
Can illegally seized evidence be used in criminal proceedings?
C. The Warning of Rights and Confessions
Miranda v. Arizona, 384 U.S. 436 (1966)
How is the suspect’s privilege against self-incrimination to be protected during police interrogations?
D. Electronic Surveiliance
United States v. White, 401 U.S. 745 (1971)
May government agents or informers use concealed electronic devices to record conversations with a criminal
suspect without a search warrant?
E. School Searches
People v. Scott D., 34 N.Y. 2d 483 (1974)
What is the basis for determining the legality of a search and seizure in a public school?

Summary of the Law for Lawyers and Teachers

A. Introduction
B. Search and Seizure
1. The Fourth Amendment Protection
2. Searches Pursuant to a Warrant: The Probable Cause Requirement
3. Searches Without a Warrant
a. Searches Incident to Arrest
b. Automobile Searches
c. Consent Searches
d. Other Exceptions
e. Stop and Frisk
4. The Exclusionary Rule
5. Search and Seizure and Young People
C. Confessions
1. Voluntariness
2. Warnings
3. Unnecessary Delay
D. Identifications
E. Electronic Surveillance and Entrapment
F. Conclusion
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2. Criminal Procedure

Cases for Students

A. SEARCHES WHEN ARRESTED: Chimel+. Califor- NOTES:
nia (1969)

Facts

Three police officers went to Chimel’s house to serve him
with an arrest warrant. The officers intended to arrest
Chimel on the suspicion that he was involved in the burglary
of a coin shop. Upon their arrival at Chimel's home, the
officers knocked on the door, identified themselves, and
asked if they could come in. Chimel’s wife let them in and
later when Chime] arrived, the officers arrested him. The
officers did not have a search warrant but asked Chimel if
they could look around. Chimel refused. Nevertheless, the
officers said that they were going to conduct a search pursu-
ant to the arrest and proceeded to search the entire house,
seizing many objects, including some coins they suspected
‘were from the burglary. Chimel was convicted of the bur-
glary based on the introduction of the coins as evidence at
his trial, and he appealed to the United States Supreme Court,

Issues for Discussion »

1.  After Chimel was arrested, should the police have been
allowed to search the entire house without a warrant? Why?

2. After Chimel was arrested, should the police have been
allowed to search his person? The room where he was
arrested? His bedroom?

3. In whatsituationsshould police be required to obtaina
warrant for a search? Should police be required to obtain a
search warrant in all situations?

4. Suppose your neighbor said, “All the young people in
this neighborhood are on drugs. If all parents would allow
the police to search their child’s room for illegal drugs, I bet
we would get rid of this drug problem.” Would there be any
problems with this type of search?

Preceding page blank | 5
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Decision of the United States Supreme Court

A search pursuant to a lawful arrest is limited to the area
in which the arrested person might reach to grab a weapon
or to destroy evidence. :

Reasoning of the Court

The Fourth Amendment prohibits “unreasonable
searches and seizures” by government agents. Thus, a stand-
ard of reasonableness is used to determine the legality of
searches. Here, since the arrest was lawful, the Supreme
Court found that it was reasonable for the arresting officers
to search the arrested person in order to remove any weap-
ons that the person might use to escape or to harm the
officers. Furthermore, the Court found it reasonable for the
officers to search for and seize any evidence on the arrested
person in order to prevent concealment or destruction of the
evidence. Therefore, a search of the arrested person and the
“area of immediate control” was justified.

However, the Court could find no justification for the
warrantless search of the entire house. In the Court’s inter-
pretation of the Fourth Amendment, police officers are
required to obtain a search warrant from a court before
conducting the search unless some special circumstance jus-
tifies a warrantless search. One such special circumstance
existed in this case where the search was conducted pursuant
to a lawful arrest. But in this case, the Court found that no
special circumstances existed concerning the search of the
entire house. Therefore, the Court held that such a search
should have been limited to the room where the arrest
occurred. Otherwise, a warrant should have been obtained
in order to search the entire house.
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B. THE EXCLUSIONARY RULE: Mapp v. Ohio (1961)

Facts
) Three police officers went to the home of Ms, Mapp after

~‘receiving information that a person was hiding there who

may have been involved in a recent bombing. The officers
also had information that papers connected with a gambling
operation were at the house, Upon arrival at Mapp’s home,
the officers knocked and demanded entry. Ms. Mapp imme-
diately called her attorney and refused to admit the officers
without a search warrant.

Three hours later, the officers returned with other police
officers. When Mapp did not come to the door this time, the
officers forcibly opened the door. After the officers entered
the house, Mapp demanded to see a search warrant. An
officer claimed he had a search warrant and flashed a piece
of paper before Mapp. She grabbed at the paper and a
struggle ensued. The officers handcuffed Mapp and took her
upstairs. Then the officers began searching the entire house.
In the basement of the house, the officers found a trunk
containing some obscene books and pictures. Mapp was
arrested for possession of the materials and was convicted of
the charged crime. At trial, there was no evidence that the
officers ever had a search warrant.

Issues for Discussion
1. Did the police officers have time to get a search war-

. rant from a judge in order to conduct the search of Ms.

‘Mapp’s home?

2. Was the search of Ms. Mapp's home a reasonable or
unreasonable search? Why?

3. Suppose you are a judge in a criminal trial and it
appears that the police officers who investigated the case
made an illegal search to get evidence against the defendant.
What would you do? Allow this evidence to be used against
the defendant? Lecture the police during or after the trial to
prevent such practices in the future? Talk to the police
officers® superiors about preventing such practices in the
future?

4, Suppose a bank robber shot and killed a bank guard
during a robbery. Later, the police found the gun used for
the killing by illegally searching the bank robber's purse.
Her fingerprints on the gun are the only evidence to connect
her to the killing. Would you ignore the illegal search and
convict the robber on the charge of murder? What would
you do concérning the illegality of the search?

NOTES:
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Decision of the United States Supreme Court NOTES:
Evidence concerning a crime which is obtained in viola-

f 5 tion of the Fourth Amendment cannot be admitted at a state

criminal trial.

C. THE WARNING OF RIGETS AND CONFESSIONS: NOTES:
Miranda v. Arizona (1966)

Facts
Ten days after a kidnapping and rape, Miranda was

e —

i

Reasoning of the Court

In Weeks v. United States (1914), the Supreme Court held
that evidence obtained in violation of the Fourth Amend-
ment could not be admitted at a federal criminal trial,
However, in Wolfe v. Colorado (1949), the Court said this
rule did not apply to szate criminal proceedings because the
concept of due process of law in the Fourteenth Amendmerit
did not require that states adopt such a rule.

In this case, the Court concluded that there was no justifi-
cation for this inconsistency. The inconsistency prevented a
federal prosecutor from using illegally seized evidence, yet
allowed a state prosecutor to use such evidence. The Court
stated that the purpose of this exclusionary rule—that no
evidence obtained by police through an unreasonable search
and seizure could be admitted at trial—was io deter illegal
search and seizure practices by law enforcement officers by
removing the incentive to resort to such practices. There-
fore, if police obtained evidence illegally, it could not be
used in criminal prosecutions. The Court noted that since
the exclusionary rule was designed to protect the citizen’s
right to privacy, it should be equally applicable to the states
as it was to the federal government. It was recognized that
the rule would allow some guilty criminals to go free because
the police blundered, but the Court reasoned that the alter-
native would allow state courts to overlook the illegal practi-
ces by police officers in order to convict a guilty party.

Since the search of Ms. Mapp’s home was clearly unrea-
sonable her conviction was reversed because the state used
illegally seized evidence to convict her.

arrested and taken to the police station for questioning.
Miranda was a 23-year-old man with a ninth-grade educa-
tion. He came from a background of poverty and had
recently been diagnosed by a doctor as emotionally dis-
turbed. At the police station the victim of the crime identi-
fied Miranda as her assailant during a lineup of possible
suspects. Police officers then took him to another room
where he was questioned about the crime for two hours. He
was not told of his right to refuse to answer any questions or
his right to see an attorney. After first denying any guilt, he
gave the officers a detailed oral confession and then wrote
and signed a statement confessing to the crime. The state-
ment included a pretyped paragraph which said that the
confession was made voluntarily, without force or threats,
and with full understanding of his rights. Miranda’s confes-
sion was admitted into evidence at trial and he was convicted
of the crimes charged.

Issues for Discussion

1. Was Miranda’s confession voluntary? Did the police
intimidate or coerce him?

2, Should a person being questioned by the police have
the right to remain silent? Why? If so, should the police be
required to inform the person of this right?

3. Should a person being questioned by the police have
the right to have an attorney present duning such question-
ing? Why? If so, should the police be required to inform the
person of this right?

ol
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Decision of the United States Supreme Court

Before questioning criminal suspects in their custody, the
police must warn the suspects: (1) that they have the right to
remain silent; (2) that any statements made may be used as
evidence against them; and (3) that they have a right to have
an attorney present at the questioning.

Reasoning of the Court

Prior to Miranda, the Courtin Escobedo v. lllinois (1964)
ruled that if a suspect was continuously questioned after
being denied his request to consult with his attorney, the
Sixth Amendment right to counsel prohibited a confession
from being used as evidence in court. After Escobedo, there
was much confusion concerning the extent of this right to
counsel.

The majority opinion of Chief Justice Warren in Miranda
was the Court’s attempt to clarify the issues involving the
questioning of criminal suspects after being taken into cus-
tody by the police. Here, the Court found that protection
against coerced confessions was based on the Fifth Amend-
ment privilege against self-incrimination. The Court’s major
concern was the psychological coercion used by the police
when questioning a suspect. The Court found that intimidat-
ing practices were used to pressure suspects into making
confessions. In order that suspects could exercise their privi-
lege against self-incrimination and combat this psychologi-
cal intimidation, the Court ruled that they must be informed
of their rights.

The Chief Justice stated that if suspects were informed of
their right to remain silent as guarantced by the privilege
against self-incrimination, then the intimidation surround-
ing interrogations would be reduced. If suspects were
warned that statements made would be used against them,
then they would know the consequences of forfeiting the
right to remain silent. If counsel was present or consulted
during the questioning, the suspect’s right to remain silent
would be protected and the likelihood of coercion reduced.
The Chief Justice believed that these guarantees would ade-
quately protect the privilege against self-incrimination.
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D. ELECTRONIC SURVEILLANCE: United States v.
White (1971)

‘,,;"Facts :
Federal agents suspected that White was involved in the
sale of illegal drugs. They asked Jackson, who knew White,
to conceal a transmitter on his body and converse with
White about his drug activities. Jackson talked to White
about White's drug activities at Jackson’s home, in Jack-
son’s car, and at a restaurant. The agents listened to and
recorded all these conversations.

White was arrested and tried for the illegal sale of drugs.
Jackson never testified at the trial, but the agents who lis-
tened to the conversations did testify against White. White
was convicted and appealed to the United States Supreme
Court.

Issues for Discussion

1. Should any of the conversations between White and
Jackson be considered private? Why?

2. Is there a difference between Jackson testifying to what
White said and the agents listening to the conversation and
testifying to what they heard?

3. Should the agents have obtained a search warrant
before asking Jackson to conceal the transmitter on his body
in order to record the conversations with White?

NOTES:
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Decision of the United States Supreme Court

Informers or government agents meeting with criminal
suspects may carry concealed electronic devices designed to
record or receive their conversations without obtaining a
search warrant. Agents may testify in court concerning the
conversations they heard.

Reascning of the Court

From prior decisions the Court had carved a rule that
critninal defendants had no privacy interest to be protected
under the Fourth Amendment when they voluntarily inform
other persons of their wrongdoing. The Court had applied
this rule to situations where agents located elsewhere lis-
tened to the suspect’s conversation with transmitting equip-
ment. Such situations were considered searches, but no
search warrant was required since the suspect’s actions were
voluntary. The Court reasoned that these situations were no
different than the situation in this case where an informer
carried the electronic devices on his body while agents
recorded the conversation with the suspect. Although this
situation was also considered a search, the Court held thata
warrant was not required to authorize the informer to carry
the concealed electronic devices. Furthermore, the elec-
tronic recording provided better evidence than the testi-
mony of the informer since the recording was reliable. Thus,
the search was legal.

NOTES:
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E. SCHOOL SEARCHES: People v. Scott D. (1974)

Facts .

Scott, a 17-year-old high school student, had been under
observation by high school security people for six months
for possible involvement in the sale of illegal drugs on the
high school grounds based on information provided by a
“confidential source.” Scott had been seen eating lunch with
another student suspected of involvement in drug sales at
the school. On one day, Scott was seen by a teacher, twice
during the same morning and within one hour, entering a
school restroom with another student and then leaving
within five to ten seconds, Another student also entered the
restroom with Scott and stayed for some time. The teacher
reported these occurrences to the school security authori-
ties. The school security authorities reported Scott’s activi-
ties to the school principal. After the principal told the
security people to bring Scott to his office, Scott, in the
presence of the principal and the dean, was told to strip down
and be searched by the security person. Thirteen envelopes
and a vial containing dangerous drugs were found in Scott’s
wallet. ]

Scott was adjudicated a youthful offender under New
York law and sentenced to 90 days’ imprisonment. Scott
appealed the decision claiming that the search at school was
illegal.

Issues for Discussion

1. Did the school authorities have sufficient facts to sus-
pect that Scott was involved in illegal drug activity at
school? '

2. Should the same considerations for searches and seiz-
ures on the streets apply to searches and seizures in public
schools? Why?

3. Should the Fourth Amendment prohibition against
unreasonable searches and seizures apply to public schools?
Why?
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Decision of the New York Court of Appeals

The Fourth Amendment prohibition against unreason-
able searches and seizures applies in the high school setting,
and searches conducted without sufficient cause are invalid.

Reasoning of the Court

In most cases, a government officer must have probable
cause to conduct a search. Probable cause means that the
officer knows of facts and circumstances giving him a rea-
sonable belief that evidence of a crime will be found in a
particular place or on a particular person. However, some
searches are allowed based upon a lesser standard than
probable cause.

In this case, the New York court ruled that the Fourth
Amendment provided protection to public-school students,
but searches of students would be allowed if justified by
sufficient cause—a lesser standard than probable cause. The
court recognized that public-school authorities have a duty
to maintain discipline and provide security. This duty, the
court noted, may change the basis of probable cause to
search, but random searches without cause were prohibited
in high schools. It was indicated that sufficient cause was to
be viewed by the circumstances of the situation, not the
actual knowledge that an officer must have to satisfy the
probable cause requirement. Thus, in determining sufficient
cause to search, such factors as the student’s age, record in
school, and the seriousness of the problem regarding the
search would be considered. The courtdid not find sufficient
cause to search the student in this case because it was based
on' mere suspicions rather than facts and circumstances.
Thus, the search was illegal.
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Summary of the Law for Lawyers and Teachers

\ A. INTRODUCTION

Certain provisions in the Constitution contain express
limitations on governmental activities in criminal investiga-
tions. These important limitations were adopted to protect
all citizens against the excesses of law enforcement and to
safeguard the privacy interests of each citizen. The Fourth
Amendment provides such protection stating,

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
warrants shall issue, but upon probable cause, sup-
ported by oath or affirmation, and particularly des-
cribing the place to be searched, and the person or
things to be seized.

Other protective provisions applicable to criminal proce-
dure are found in the Fifth Amend ment, which provides that
no person shall be compelled to incriminate himself in a
criminal case, and the Sixth Amendment, which guarantees
the accused in all criminal prosecutions the right to counsel.
The due process provision of the Fourteenth Amendment,
which applies to the states, has been held to incorporate
these principles so that the states are subject to the same
limitations.

These provisiors represent fundamental limitations on
the government’s pursuit of evidence in criminal matters. In
particular, they generate numerous issues in criminal proce-
dure involving four areas: searches and seizures, confes-
sions, identifications, and electronic surveillance. Another
related area, not of constitutional dimensions, is entrap-~
ment. A discussion of the issues in these areas should focus
on a balancing between adequate law enforcement tech-
niques and the protected privacy interests of citizens.

B. SEARCH AND SEIZURE

1. The Fourth Amend.aent Protection

Under the Fourth Amendment, express protection is pro-
vided to *“persons, hejuses, papers, and effects.” These pri-
vacy interests are protected against unreasonable
instrusions by government officers. The prohibition against
unreasonable searches and seizures applies to governmental
functionaries only, i.e., the police, their agent, or informers.
In determining what a search is, it is implied that an intru-
sion into hidden places must occur. In Katzv. United States,
389 U.S. 347 (1967), the Supreme Court discussed the peri-
meters of Fourth Amendment protection, stating that a
search was an intrusion in an area “wherein privacy nor-
mally would be expected” by a person.

Two general rules should be stated regarding the Fourth
Amendment and searches. First, since it is unreasonable
searches and seizures that are prohibited, the legality of a
search is determined by a standard of reasonableness. One
example of -this rule is the probable cause requirement,
discussed below, which provides that an officer must have
probable cause to conduct a search pursuant to a warrant.

The probable cause requirement embodies a reasonableness
standard. Second, the Fourth Amendment is generally
interpreted to require that a warrant be obtained fora search
whenever it is practicable to do so. United States v. Watson,
423 U.S. 411 (1976). However, as will be seen, there are im-
portant exceptions to the warrant requirement.

2. Searches Pursuant to a Warrant: The Probable Cause
Requirement =~ -

"If a valid search warrant is obtained prior to the search,

the search will be considered reasonable perseif the search is
conducted according to the warrant. A law enforcement
officer may obtain a search warrant by submitting a sworn
affidavit to a neutral and detached judicial officer. The
affidavit must contain sufficient facts showing probable
cause for the search and particularly describing the person,
place, or object to be searched. Once the judicial officer is
satisfied that probable cause to search exists, he or she may
issue the search warrant. The probable cause requirement is
designed to prevent law enforcement officers from
arbitrarily encroaching upon a citizen’s privacy interests.
Probable cause means that facts and circumstances are
known to an officer which are sufficient to justify a reasona-
ble person in believing that seizable property would be
found in a particular place or on a particular person. Carroll
v. United States, 267 U.S. 132 (1925). If probable cause is
based on information from an informer, the police officer
must demonstrate that both the informer and the information
provided are reliable. Aguilar v. Texas, 378 U.S. 108 (1964).
False information in a warrant will not necessarily invali-
date it, but if the defendant proves by a preponderance of the
evidence that the police knowingly or recklessly made false
statements to show probable cause, then the warrant is
invalid. Franks v. Delaware, 438 U.S. 154 (1978).

3. Searches Without a Warrant

Not all searches by law enforcement officers are pursuant
to a warrant; the most significant developments in the law
pertaining to search and seizure concern warrantless
searches. These searches are usually based on the urgency of
the surrounding circumstances.

a. Searches Incident to Arrest

Searches incident to a lawful arrest, i.e., an arrest based
on probable cause, are the most important and frequently
used exception to the search warrant requirement. In
Chimel v. California, 395 U.S. 752 (1969) (also discussed in
the Cases for Students section), the Supreme Court held that
a search incident to a lawful arrest was valid only if limited
to the person-of the arrested suspect or the person’s area of’
immediate control. The Court determined that the area of
immediate control was where the suspect might reach fora
weapon or destroy evidence,

In United States v. Robinson, 414 U.S. 218 (1973), the
Court ruled that when police made a lawful arrest by taking
a person into custody, a full body search incident to that
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arrest was permissible. Here, police found heroin on the
accused after he had been arrested and taken into custody
for driving without a license. The Court, in United States v.
Edwards, 415 U.S. 800 (1974), held that a search was inci-
dent to arrest even when conducted after the booking proc-
ess so long as it could have been made at the scene of the
arrest and legitimate reasons for delay existed.

b. Automobile Searches

In Carroll v. United States, supra, the Supreme Court held
that police could stop and search a movingautomobile with-
out a warrant if they had probable cause to believe it con-
tained contraband items. This rationale was based on the
premise that the mobility of automobiles allowed for the
movement or destruction of evidence. As to parked cars, the
Court has held that a search of the defendant’s car parked in
his private driveway was unlawful where the premises were
under police surveillance, the defendant was already arrested,
and the car was no longer being used for an illegal purpose.
Coolidge v. New Hampshire, 403 U.S. 443 (1971).

What principles apply where the vehicle is taken to the
police station? In Texas v. White, 423 U.S. 67 (1975), the
Court ruled that if a car was stopped, the occupants were
arrested, and the car was taken to and searched at the police
station, then the search would be lawful since it could have
been made when the vehicle was stopped on the street.

Another instance involving automobiles is where the
accused is in another person’s car. In Rakas v. Illinois, 439
U.S. 128 (1978), the defendants were passengers in a car
driven and owned by a friend. The car fit the description of a
car involved in a recent robbery. Police officers stopped and
searched the car, finding rifle shells in the locked glove
compartment and a rifle under the seat. The Court noted
that the essential question was whether the defendants had a
legitimate expectation of privacy in the place searched. The
search was held to be valid since the defendants had no
possessory or property interest in the propertyseized and no
expectation of privacy in the glove compartment as pas-
sengers.

In another important case, Delaware v. Prouse, 440 U.S.
648 (1979), the Court held that vehicles driven on public
streets were not subject to random police stops for license
and registration checks. The Court found that such random
checks were overly intrusive in that they were not conducted
according to any procedure or guidelines, and otheralterna-
tives, such as checks on license plates or license renewal
systems, were available,

Is there an expectation of privacy for packed items found
during an automobile search? In Arkansas v. Sanders, 442
U.S. 753 (1979), the Court said yes. The Court held that
police are required to obtain a warrant before searching
luggage taken from a car even though the car is properly
stopped and searched for contraband. However, it was
noted that this rule was inapplicable to security searches of
luggage in airports or searches incident to the lawful arrest
of the possessor of luggage.

c. Consent Searches
When a party consents to a search, no warrant, probable
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cause, or exigent circumstances are required. Thus a prefer-
ence by police to conduct searches by consent is easily
understood. However, two issues must be addressed in
reviewing such searches.

First, the consent must be shown to have been voluntary
and not the product of coercion or duress. Voluntariness is
determined by a totality of the circumstances. Schneckloth
v. Bustamonte, 412 U.S. 218 (1973). Consent given on the
basis of deception by the police (e.g., officer demands entry
claiming he has a search warrant but really no valid warrant)
is not voluntary. Bumper v. North Carolina, 391 U.S. 543
(1968).

The second issue concerns the authority to consent. The
Supreme Court stated the general rule in Unitnd States v.
Matloc, 415 U.S. 164 (1974) holding that consent may be
given by the defendant or any third party with common au-
thority to the premises or property. Common authority
means that the party has joint access to or control over the
property. Thus in Matlock, a woman who lived with the de-
fendant could give consent to search the bedroom. However,
a hotel clerk has no common authority overa patron’s room
and cannot give consent to search the room. Stoner v. Cali-
Jfornia, 376 U.S. 483 (1964). A friend who shares a duffel bag
with a defendant could give consent to search the bag. Frazier
v. Cupp, 394 U.S. 731 (1969).

d. Other Exceptions
An emerging concept in the law of search and seizure is
the plain view rule. A combination of Supreme Court cases

indicates that, during a search with or without a warrant, !

evidence in the police officer’s plain view may be seized. In
South Dakota v. Opperman, 428 U.S, 364 (1976), the Court
explicitly allowed seizure of such evidence duringa warrant-
less search of an impounded vehicle. Language in Coolidge,
supra, suggests that during a search pursuant to a warrant,
evidence not described in the warrant but in the police
officer’s plain view may be seized. Recently, in Colorado v.
Banninster, 449 U.S. | (1980), the Court upheld the search
and seizure-of suspected stolen items in a car which had
been stopped for speeding, noting that the police officer had
probable cause to search because during the stop the items
were in the officer’s plain view.

An exigency justifying a warrantless search has been rec-
ognized in the “hot pursuit” doctrine. In Warden v. Hayden,
387 U.S. 294 (1967), the Court held that when police officers
are in “hot pursuit” of a fleeing and dangerous offender they
may search the premises to which the offender has escaped.
However, in Payion v. New York, 445 U.S. 573 (1980), the
Court explicitly ruled that the Fourth Amendment prohibits
police from making a warrantless, nonconsensual entryinto
a suspect’s home in order to make a routine felony arrest.
The opinion included the implication that this prohibition
also applied to warrantless, nonconsensual entries in order
to search.

e. Stop and Frisk

In another category of cases, the Supreme Court has *

permitted the limited search of a criminal suspect without
probable cause to arrest. In a major case, Terry v. Ohio, 392
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U.S. 1 (1968), the Court stated that if facts and circumstances
gave a police officer a reasonable belief that “criminal activ-
ity may be afoot,” and the officer had a reasonabie belief
that the suspect is. armed and presently dangerous, the
officer can conduct a limited “pat-down” search (i.e.,
“frisk™) of the suspect’s outer clothing to find weapons, and
can seize any weapons discovered. A related case, Adams v.
Williams, 407 U.S. 143 (1972), held that the police officer’s
reasonable belief for the stop and frisk may be based on
reliable information from an informer without the corrobo-
ration required by Aguilar, supra.

The Terry-Adams stop and frisk rule has been the subject
of numerous court decisions. In Ybarra v. lllinois, 444 U.S.
85 (1979), the Court held that police officers must have
specific facts showing a reasonable belief that the suspect
was armed and presently dangerous. The Court said that the
pat-down search may only be for weapons and not for
evidence, In Pennsylvania v. Mims, 434 U.S. 106 (1977), the
Court noted the inherent danger to police during traffic
stops and ruled that an officer who directed a traffic
offender to stop may order the driver out of the car. In a
recent case, United States v. Cortez, 449 U.S. 41 (1981),
the Court first noted that in determining the legality of a
stop, the “whole picture” would be taken into account;
second, such a stop would be upheld where the police offi-
cers had a specific basis for suspecting wrongdoing.

4. The Exclusionary Rule

For several years, the courts have been concerned about
methods to protect citizens against unreasonable searches
and seizures. In order to control the excesses of law enforce-
ment, a judicially created doctrine known as the exclusion-
ary rule has been imposed. In Wesks v. United States, 232
U.S. 383 (1914), the Supreme Court ruled that evidence ob-
tained by federal officers conducting an illegal search and
seizure of a defendant or his property cannot be used in
criminal proceedings against him. Although many states
applied this rule in state proceedings, not until the decision
in Mapp.v. Ohio, 367 U.S. 643 (1961) (also discussed in the
Cases for Students section) was the exclusionary rule uni-
formly applied to all state proceedings.

The exclusionary rule has continued to be a source of
controversy. Those in favor of the rule argue that it deters
police abuses in searches and seizures, protects the integrity
of -the courts by prohibiting judicial ratification of illegal
practices, and insures that governmental illegality will be
challenged. Those against the rule argue that since both the
illegally seized evidence and the “fruits” thereof (evidence
directly or indirectly derived from the illegally seized evi-
dence) are excluded, relevant evidence becomes inadmissi-
ble because of the technically illegal seizure, thus allowing a
guilty defendant to go free. Otherarguments against the rule
are that it engenders widespread public disrespect for the
judicial process and has not been shown to be a deterrent to
police abuses in searches and seizures.

Limitations on the exclusionary rule have developed that
allow for the admissibility of “tainted” evidence. In Wong
Sun v. United States, 371 U.S. 471 (1963), the Supreme
Court said that the “fruit” of the illegal search is admissible

where the relationship between it and the illegally seized evi-
dence is “dissipated of the taint” of illegality (e.g., police ar-
rest a suspect and illegally search his car but lawfully search
the suspect and find a gun in his pocket). Also, courts will look
at the circumstances of a case to determine if a party contest-
ing the legality of a search has a legitimate interest in the
property or premises that were searched. If the party does
not have such an interest, then he has no “standing” and
cannot request the exclusion of the illegally seized evidence.
Finally, illegally obtained evidence may be used to discredit
a defendant’s testimony.

5. Search snd Seizure and Young People

Generally, the Fourth Amendment prohibition against
unreasonable searches and seizures applies to youths in the
same manner that it applies to adults. However, it should be
remembered that young people have a special status in law
as recognized by the juvenile justice system. (See CRIMI-
NAL JUSTICE SYSTEM Section). Also, there are special
circumstances involving youths, e.g., the school setting, cur-
few laws, parental supervision, etc. Thus the courts must
consider these factors when analyzing search and seizure
issues involving youths.

For example, if a youth is taken into custody for a curfew
law violation, may the police conduct a warrantless search
incident to the arrest? Courts are divided. Some courts have
said yes based on a stated necessity to search any person
upon custodial arrest. State v. Smithers, 256 Ind. 512 (1971).
Othercourts have said no because whena youthistakeninto
custody for a curfew violation, it is for the protection of the
youth and thus not an arrest. /nre B.M.C., 32 Colo. App. 79
(1973).

Most courts have ruled that parents may consent to the
search of their child’s personal area of the home (e.g., the
bedroom) notwithstanding the child’s refusal to consent.
The rationale here is deference for broad parental authority.
Vandenberg v. Superior Court, 8§ Cal. App. 3d 1048 (1970).
However, a Michigan court refused to follow this rule, stat-
ing that paramount consideration must be given to the
youth’s legitimate privacy interests under the Fourth
Amendment. People v. Flowers, 23 Mich. App. 523 (1970).

Other areas involving special circumstances are school
locker searches and searches of students while in school. A
Kansas court held that the Fourth Amendment provided no
protection for the student’s privacy in school lockers
because school administrators must have the authority to
inspect lockers in order to maintain discipline and protect
the welfare of all students. In the balance between the stu-
dent’s privacy interests and the maintenance of order, this
court tipped it in favor of the latter consideration. State v.
Stein, 203 Kan, 638 (1969). However, a New York court held
that the Fourth Amendment did apply in the school setting,
Thus a warrantless search of a student without sufficient
cause was an unreasonable search in violation of the Fourth
Amendment. People v. Scott D., 3¢ N.Y. 2d 483 (1974)
(included in Cases for Students). The above decisions dem-
onstrate the conflicting attitudes that also permeate the
juvenile law area regarding concern for the welfare of young
people and the extension of rights to them. Consequently,
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where special factors involving youths are present, the
courts are much more likely to engage a balancingapproach
between the young person’s welfare and his or her privacy
interests.

C. CONFESSIONS

1. Voluntariness

In most criminal investigations, the police will question a
suspect to obtain a confession. Because of the incriminating
nature of confessions and the potential for abuse, limita-
tions have been placed on law enforcement to insure the
reliability of confessions and prevent abusive practices in
obtaining statements.

The Fifth Amendment states, “No person shall be com-
pelled in any criminal case to be a witness against himself.”
Involuntary or coerced confessions have long been held in
violation of the Fifth Amendment in federal courts and in
violation of due process under the Fourteenth Amendment
in state courts. Brown v. Mississippi, 297 U.S. 278 (1936). In
Brown, confessions obtained through physical brutality
were held to be clearly involuntary. The modern rule con-
cerning voluntariness is that statements given by a criminal
suspect must be the product of a free and rational choice as
determined by a totality of the circumstances, e.g., warning
of constitutional rights, duration of detention, etc. Green-
wald v. Wisconsin, 390 U.S. 519 (1968).

2. Warnings

According to many courts, the voluntariness standard has
been considered inadequate to control some police practices
involving subtle coercion and intimidation. Also, the courts
have found that many criminal suspects were ignorant of
their rights and of the criminal law.

The Supreme Court began to develop a new approach in
its attempt to resolve these problems. In Escobedo v. Iili-
nois, 378 U.S. 478 (1964), an emerging concept unfolded
which was based on the Sixth Amendment right to counsel.
The Court held that a confession was inadmissible if during
a criminal investigation the suspect was continuously inter-
rogated after being denied his request to consult with an
attorney. In 1966, the Court clarified the concept created in
the Escobedo decision. In Miranda v. Arizona, 384 U.S.436
(1966) (included in the Cases for Students section), the
Court announced that pursuant to the Fifth Amendment
privilege against self-incrimination, before any custodial
interrogation of criminal suspects, the police must warn
suspects: (1) that they have the right to remain silent; (2) that
any statements made may be used as evidence against them;
and (3) that they have a right to have an attorney, either
retained or appointed, present at the interrogation. The
Court described a custodial interrogation as questioning a
person in custody or depriving one of “freedom of action.”
Any waiver of the outlined rights would have to be made
voluntarily, knowingly, and intelligently, and if the suspect
indicated that he or she wished to consult with an attorney,
then the interrogation would have to end.

The rationale of the Miranda doctrine is intended to
prevent police from taking advantage of the suspect’signor-
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ance or psychological weaknesses, to reduce the likelihood
of a coercive or involuntary forfeiture of the suspect’s rights,
and to give police uniform guidelines for conducting custo-
dial interrogations.

Critics of the Miranda doctrine have charged that it pun-
ishes law enforcement for unintertional, technical errors in
procedure; allows confessed offenders to go free based on
these technical procedural errors; and confuses rather than
clarifies law enforcement procedures. Congress attempted
to overturn Miranda in the Omnibus Crime Control and
Safe Streets Act of 1968 making voluntariness the sole
determiniant of the admissibility of confession. The Supreme
Court has yet to address the constitutionality of this
legislation.

Later cases have attempted to answer some unresolved
issues concerning the Miranda doctrine. Incriminating
statements obtained in violation of the Miranda rules are
admissible against the defendant for impeachment pur-
poses. Harris v. New York, 401 U.S. 222 (1971). The asser-
tion of the right to remain silent at one custodial
interrogation does not bar later interrogation about another
criminal matter. Michigan v. Mosley, 423 U.S. 96 (1975).
But once the accused asserts his right to have counsel present
at one custodial interrogation, he may not be subjected to
further interrogation the next day without counsel being
present, Edwards v. Arizona, 451 U.S. 477 (1981). A
conversation between police while transporting a suspect to
the police station concerning the whereabouts of a gun was
not an interrogation even though the suspect interrupted the
conversation and led the officers to the gun, since the offi-
cers did not know that their conversation was likely to elicit
a response from the suspect. Rhode Island v. Innis, 446 U.S.
291 (1980). If a suspect has been illegally detained and given
the Miranda warnings his confession may be excluded based
upon such factors as the time between the arrest and the
confession, intervening circumstances, and flagrant police
misconduct, Dunaway v. New York, 442 U.S. 200 (1979). If
a suspect in custody fails to expressly waive his right to
counsel after the police have given him the Miranda warn-

ings, exclusion of the suspect’s subsequent incriminating
statements is not required. North Carolina v. Butler, 441
U.S. 396 (1979).

3. Unnecessary Delay

In two decisions, the Supreme Court has fashioned
another rule to insure the reliability of confessions. In
McNabb v. Unised States, 318 U.S. 332 (1943) and Mallory
v. United States, 354 U.S. 449 (1957), the Court held that
statements made by a detained suspect during a period of
unnecessary delay between the time of arrest and the time of
arraignment must be excluded because such practices would
violate federal criminal procedure rules requiring prompt
arraignments. Unnecessary delay is usually described in
terms of oppressive circumstances. The McNabb-Mallory
rule only applies in federal courts, but many states have
adopted similar speedy arraignment rules,

Congress attempted to overturn the McNabb-Mallory
rule as it did the Miranda doctrine in the Omnibus Crime
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Control and Safe Streets Act of 1968. The Act provides that
statements made voluntarily within six hours after the arrest
and detention are ad missible even though the defendant has
not been arraigned. Under the Act, voluntariness is the
determinative factor. The Supreme Court has not directly
ruled on the constitutionality of this statutory provision.

D. IDENTIFICATION

Law enforcement officers often conduct lineups of crimi-
nal suspects for identification purposes. Such identification
procedures are subject to constitutional rules to prevent any
unfairness that may result in mistaken identity due to sug-
gestive procedures. A defendant has the right to have coun-
sel present at a lineup conducted after formal charging orat
a preliminary hearing where identification isto be made, but
there is no right to have counsel present at a lineup before
formal charging. Moore v. Illinois, 434 U.S. 220 (1977),
Kirby v. Hlinois, 406 U.S. 682 (1972).

The defendant’s due process rights are violated where the
identification procedure is so suggestive as to create a real
and substantial likelihood of mistaken identity. Stovall v.
Denno, 388 U.S. 293 (1967). The courts look at the totality
of the circumstances involving such factors as the witness’
degree of attention at the time of the identification, the
length of time between the crime and the identification, and
the witness’ certainty in making an accurate identification.
Manson v. Brathwaite, 432 U.S. 98 (1977). Identifications
made from photographs, or “mug shots,” have been
approved and a suspect has no right to have counsel present
at such identifications. United States v. Ash, 413 U.S. 3060
(1973).

E. ELECTRONIC SURVEILLANCE AND ENTRAP-
MENT

Law enforcement utilizes controversial techniques involv-
ing electronic surveillance and informers to gather evi-
dence against suspects of crimes, especially in sophisticated
operations of organized crime and “white collar” crime. The
Supreme Court has applied Fourth Amendment restrictions
to this form of surveillance, which usually involves covert
wiretapping or bugging to intercept communications
between parties.

As the law first developed, the Court held that wiretap-
ping did not violate the Fourth Amendment unless there was
a “trespassory invasion into a constitutionally protected
area.” Goldman v. United States, 316 U.S. 129 (1942). In
Katz v. United States, supra, the Court ruled that the Fourth
Amendment “protected people, not places,” and a person’s
private communications should be protected in “an area
wherein privacy normally would be expected.” Therefore,
most forms of electronic surveillance require prior judicial
authorization to meet Fourth Amendment requirements.
However, one party to the communications may consent to
interception of the communication without prior court
approval since the Fourth Amendment requirements are not
applicable. United States v. White, 401 U.S. 745 (1971)
(included in the Cases for Students section). In national

security matters involving domestic organizations, the
Fourth Amendment applies so that electronic surveillance
of such organizations requires prior court authorization.
United States v. United States District Court, 407 U.S. 297
(1972).

Although the Katz decision applied the Fourth Amend-
ment to electronic surveillance by law enforcement, federal
law allows for the interception of private communications
within statutori'y prescribed procedures. The federal
Wiretap Act of 1968 permits interceptions by wiretaps pur-
suant to authorization by a federal or state court order
where probable cause is shown. This Act was approved in
United States v. Donovan, 429 U.S.413(1977). Recently, in
Dalia v. United States, 441 U.S. 238 (1979), the Court held
that under the Act a court order for electronic surveillance
may permit a forcible covert entry into a private premise for
the purpose of installing a listening device.

Frequently, law enforcement utilizes informers to gather
evidence and information in criminal investigations. In
Hoffa v. United States, 385 U.S. 293 (1966), the Supreme
Court rejected the appellant’s constitutional challenges to
the use of an informer’s testimony concerning confidential
itictiminating communication between the appellant and
the informer.

The basic limitation on law enforcement’s use of
informers is the defense of entrapment. This defense allowsa
defendant to prove that impermissibie police inducement
rather than the defendant’s own conduct led to the commis-
sion of a crime. If the prosecution proves that the defendant
was predisposed to commit the crime despite the induce-
ment, then the defense fails. Hamptan v, United States, 425
U.S. 484 (1976). The recent “Abscam” investigation of
members of Congress demonstrates how entrapment issues
may arise as a result of aggressive law enforcement.

F. CONCLUSION

As a result of the many landmark cases handed down by
the Supreme Court during the 1960’s, many commentators
refer to the period as the “Criminal Law Revolution.” Court
decisions such as Mapp, Miranda, and Katz provide the
foundation for a contemporary interpretation of issues in
criminal procedure, The emphasis then appeared to focus on
regulating law enforcement conduct with an expansive
interpretation of the rights of an accused in the criminal
process.

Some argue that the period of the 1970’s involved a reeval-
vation of the controversial horizons reached by the Court in
the 1960’s. Evidence of this shift may be observed in current
cases where exceptions have been carved out of the exclu-
sionary rule and the Miranda doctrine. Nevertheless, even
with a change in emphasis, cases indicate that the court
remains cautious in its evaluation of these significant cases
and vigilant in safeguarding the basic privacy interests of
citizens as protected by the Fourth Amendment.
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3. Free Expression

Cases for Students

A.

(!

Speech Advocating Unlawful Conduct
Brandenburg v. Ohio, 395 U.S. 444 (1969)
Can a state prohibit speech advocating unlawful conduct?

. Student Expression

Tinker v. Des Moines School District, 393 U.S. 503 (1969)
Do public school students have the right to wear armbands during school hours to protest against the Vietnam War?

. Regulating Demonstrations

Adderly v. Florida, 385 U.S. 39 (1966)
Do demonstrators have the right to conduct their demonstrations on the grounds of the local jail?

. The Unpopular Speaker

Feiner v. New York, 340 U.S. 315 (1951)
Does a speaker making a controversial speech on a public street have the right to continue the speech even though
his audience disapproves?

. Press Coverage of Criminal Proceedings

Gannett Co., Inc. v. DePasquale, 443 U.S. 368 (1979)
Does the press have a right to cover pretrial criminal proceedings?

Summary of the Law for Lawyers and Teachers

A.
B.

C.
D.
E.
F,

G.

Introduction

Speech Advocating Unlawful Conduct: The Consequence Test
1. The “Clear and Present Danger” Test

2. The Imminency Requirement

3. Rejection of the Imminency Requirement
4. Return of the Imminancy Reauir ment

......................... cy Requirem
Symbolic Expression
Student Expression
Time, Place, and Manner Restrictions on Expression
The Qualitative Approach: Obscenity, Defamation, and Commercial Speech
I. Obscenity
2. Defamation
3. Commercial Speech
The Press and the Courts
1. Prior Restraint
2. Access to Information
3. Free Press v. Fair Trial
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3. F reedom of Expression

Cases for Students

A. SPEECH ADVOCATING UNLAWFUL CONDUCT:
Brandenburg v. Ohio (1969)

Facts

Mr. Brandenburg, a Ku Klux Klan leader, invited a televi-
sion reporter to a Klan rally. The reporter filmed the rally
and later broadcast it on television.

The film showed persons wearing hoods over their heads
gathering to burn a cross. Statements about “niggers” and
“Jews” were continually made, demanding that they be
forced to leave the country, with violence if necessary.

Brandenburg remarked that “personally, I believe the
nigger should be returned to Africa, the Jew returned to
Israel.” Brandenburg was arrested for violating a state law
prohibiting “advocating sabotage, violence, or unlawful
methods of terrorism as a means of accomplishing reform.”
He was convicted and appealed to the United States Su-
preme Court.

Issues for Discussion
I, Did Mr. Brandenburg’s speech advocate unlawful con-
o duct? What unlawful conduct?

2. Should the state be allowed to prohibit a person’s
speech advocating unlawful conduct when there is no imme-
diate danger that such conduct will occur? What if there isan
immediate danger of unlawful activities?

3. Can a person be arrested for or prohibited from mak-
ing insulting remarks about others?

| Preceding page blank
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b Decision of the United States Supreme Court " NOTES:
Speech advocating unlawful conduct cannot be prohib-

ited except where the speech is directed at producing imme-

l diate unlawful conduct and it is likely to produce such

il conduct. Thus the state law is unconstitutional, and the

‘ defendant’s conviction is reversed.

[
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Reasoning of the Court

The First Amendment to the Constitution provides that
Congress shall make no law . . . abridging the freedom of
speech, or of the press; or the right of the people peaceably to
assemble, and to petition the Government for a redress of

grievances.”
In this case, the Court found that the state law punished
the general advocacy of certain actions. The Court reasoned
that speech advocating particular actions could not be pun-
ished if it was not immediately dangerous. If the speech was
not immediately dangerous, then the person was protected
by the First Amendment’s guarantee of freedom to express
one's ideas.
{
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B. STUDENT EXPRESSION: Tinker v. Des Moines
School District (1969)

Facts

A group of students decided to wear black armbands to
school as a protest against United States participationin the
Vietnam War. When principals of the Des Moines public
schools heard of the plan, they immediately adopted a policy
prohibiting students from wearing armbands during school
hours.

Knowing the new rule, seven students wore the armbands
anyway. When they attended classes, there were no disrup-
tions of regular class activities nor were there any demon-
strations. Some angry remarks were directed at the students
wearing the armbands.

In the afternoon, the principal told the students to remove
the armbands, but they refused. The principal suspended
them from school. Mr. Tinker, a parent of two of the pro-
testing students, sued the school system, claiming his child-
reni were denied the right of free expression.

Issues for Discussion

1. Was the wearing of armbands a form of expression?

2. Would the First Amendment protect one of the pro-
testing students in making a speech against the Vietnam War
in the middle of mathematics class?

3. Would it affect your decision if the principals had
adopted a policy ten years ago prohibiting the wearing of all
armbands, buttons, or other items not related to school
activities?

4. How would your decision be affected if students in
favor of the Vietnam War caused a disruption in school
because the protesting students wore the armbands?

SR

NOTES:
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Decision of the United States Supreme Court

.The wearing of armbands to express opposition to the
Vietnam War is a form of expression protected by the First
Amendment.

Reasoning of the Court

The Court first decided that students and teachers had a
right of free expression in school. It was noted that the
wearing of armbands by the students was a form of symbolic
speech similar to speech entitled to full constitutional pro-
tection. Also, the Court ruled that the principals’ new rule
was aimed at prohibiting the students from expressing their
views. Therefore, the rule violated the students’ right to
express their views. The Court found no evidence that the
students’ action harmed schoolwork or the rights of other
students. However, the Court said if students’ expressive
conduct directly and substantially interfered with the opera-
tion of the school, then such conduct could be prohibited.

Justice Black dissented on the grounds that the school
authorities should have the power to determine disciplinary
regulations for the schools. He found that the policy against
wearing the armbands was a reasonable school policy to
prevent disruptive and distracting activities in the schools
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C. REGULATING DEMONSTRATIONS: Adderley v.
Florida (1966)

Facts

Nearly 200 students from Florida A. & M. University
staged a demonstration at the county jail to support other
students who had been arrested the day before for protesting
against racial segregation. During the demonstration at the
jail, the students were asked by a deputy sheriff to move
away from the jail entrance. When the students did move,
some partially blocked a driveway to the jail which was used
for official purposes only. When the sheriff arrived, he told
the students they were trespassing on jail property and
would have to leave. Most of the demonstrators did not
leave, and they were arrested for trespassing.

Issues for Discussion

1. Was the demonstration a form of free expression?

2. Should the demonstration have been allowed on the
jail grounds? Why? To protest the jailing of the students on
the previous day, where could the demonstrators have their
demonstration?

3. Under what conditions should government authorities
be allowed to regulate demonstrations or gatherings on
public property?
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Decision of the United States Supreme Court

Since the law enforcement authorities had the power to
control the use of the jail grounds, the demonstrators had no
constitutional right to demonstrate on the property.

Reasoning of the Court ,

The main basis of the Court’s decision was that the dem-
onstration was subject to control by the law enforcement
authorities because of its location. Thus the demonstrators’
constitutional right to peacefully assemble was limited. The
Court focused on the evidence indicating that demonstra-
tors were on the jail grounds blocking the passage of the
driveway. It was emphasized that the driveway was not
opened to the public but used for official purposes only. The
Court said the jail grounds were not for general public use
because security had to be maintained at the jail.

In a dissenting opinion, Justice Douglas held that the jail
grounds were the proper place to exercise the demonstra-
tor’s constitutional rights. He believed that the state authori-
ties were using the trespass law to penalize the
demonstrators for exercising their constitutional rights.
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D. THE UNPOPULAR SPEAKER: Feiner v. New York
(1951)

) Facts

Feiner began making a speech while on a city street
corner. He wanted to publicize a political meeting to take
place that evening. A crowd of about 80 people had gathered
along with two police officers.

In the speech, Feiner referred to the President asa “bum,”
and he called the mayor “a champagne-sipping bum.” Then
he said that “Minorities don’t have equal rights; they should
rise up in arms and fight for them.”

As Feiner continued, there was some pushing and shoving
in the crowd. One listener told the police officers that if they
did not get Feiner “off the box,” he would do it. The police
officers told Feiner to stop, but Feiner continued anyway.
Feiner was arrested for disorderly conduct.

Issues for Discussion

l. Was Feiner’s speech likely to produce an immediate
danger of disorder?

2. Who were the police officers protecting? Feiner him-
self? Feiner's expression? The general public?

3. Who should have been arrested— Feiner or the listener
who made the threat?

NOTES:
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Decision of the United States Supreme Court

Law enforcement authorities may require a speaker to
stop making a speech on a public street when the authorities
determine that the speech is a clear danger to preserving
order.

Reasoning of the Court

The Court believed that Feiner’s speech passed the limits
of persuasion and instead was an incitement to riot. Because
there was a clear and immediate danger of riot and disorder,
the Court held that the officers must be allowed to order that
Feiner stop making his speech. According to the Court, it
was the duty of the officers to maintain order on the streets.
Looking to the particular facts of this case, the Court said
that because Feiner encouraged hostility among the
audience, interfered with traffic on the public streets, and
ignored the officers’ order to stop talking, his conviction for
disorderly conduct did not violate his constitutional right of
free expression.

Justice Black strongly disagreed in a dissenting opinion.
The justice shifted his focus to the unpopular speaker.
According to Justice Black, Feiner had been arrested for
expressing unpopular views. He asserted the police officers
had a duty to protect Feiner during his speech rather than to
arrest him, since Feiner was exercising his constitutional
right of free expression. In his view, it was the duty of law
enforcement authorities to protect a person exercising his
constitutional rights from those who threatened to interfere.
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E. PRESS COVERAGE OF CRIMINAL PROCEED-
INGS: Gannett Co., Inc. v. DePasquale (1979)

Facts

Two Rochester, New York, newspapers, the Democrat &
Chronicle and the Times-Union, both owned by the Gannett
Company, had written a series of stories concerning the
investigation of a murder in the area. Both papers continued
to cover the story after two suspects had been apprehended
and accused of the slaying. The two suspects were subse-
quently indicted for second degree murder, robbery, and
grand larceny, and both men pleaded not guilty to the
charges. Before the criminal trial on the charges, a hearing
was held before Judge DePasquale to determine if certain
eviderice should be admitted at the trial. At this hearing,
attorneys for the defendants requested that the public and
the press be excluded from attendance because the prior
publicity about the case was harming the ability of the
defendants to receive a fair trial. The prosecutor did not
oppose the exclusion and neither did the newspapers’ repor-
ter who was present. The next day the reporter wrote a letter
to the judge asserting a right to cover the hearing and see the
record of the hearing. Judge DePasquale responded stating
the hearing was completed and reserving decision on review-
ing the record. Later, the judge held that the interests of the
press in covering the pretrial hearing were outweighed by the
defendant’s right to a fair trial. He therefore denied the
reporter’s request to review the record of hearing. The news-
paper owners appealed Judge DePasquale’s decision to the
United States Supreme Court.

Issues for Discussion

1. How can the pressaffect a criminal defendant’s right to
a fair trial?

2. Should the public and the press have the right of access
to all criminal proceedings?

3. What special circumstances would call for the exclu-
sion of the public and the press from criminal trial
proceedings?

A M e R SR

NOTES:

s ey

59



e — =
S

-~ T T

T

| Decision of the United States Supreme Court NOTES: | | Summary of the Law for Lawyers and Teachers

o ecision . ' :

% The press has no constitutional right of access to pretrial R L »‘y

A criminal proceedings. ! . /' A. INTRODUCTION the federal laws because the leaflets had a tendency to induce
R} N ‘ i draft resistance and were circulated with that intent. Justice
1 R ine of the Court The First Amendment states that “Congress shall make Holmes said, “The question in every case is whether the
i3 easoning

Every defendant in a ¢ :
trial, which includes the right to be free from negative pub-
licity before the trial. This latter right protects a defendant
from being tried by jurors who have already decided the
defendant’s guilt because of what they read or heard from

edia.
th?llr:;tice Stewart, writing for the majority, believed th?t the
publicity concerning the hearing posed a risl.c of unf'axrness
because it may have influerced public opimo.n agalpst ?he
defendant and informed potential jurors of incriminating

information. . ) . q
TJustice Blackmun wrote a dissenting opinion concurre

in by three other justices. In his view the Sixth Amen@ment
guarantee of a fair trial protected the right of the ?ubhc and
the press to attend criminal proceedings. According to Jus-
tice Blackmun, only where substantial harm would be c}one
to the defendant’s rights could the press and the public be
excluded from the criminal proceedings.
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riminal case has a right to a fair | no law . . . abridging the freedom of speech, or of the press;

or the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances.” These
guarantees have been recognized as protected liberty inter-
ests under the concept of due process of law in the Four-
teenth Amendment. Since the Fourteenth Amendment is
applicable to the states, the incorporation of First Amend-
ment rights into the concept of due process of law make
these rights applicable to the states.

It has been saii that the right of free expression is the
cornerstone of a free society. This right assures that a contin-
ual means of communication will exist between citizens and
their government, It also protects the right of citizens to
enlighten themselves and remain informed of ideas and
events around them.

But the right of free expression is not absolute. It is subject
to restriction by the government in order to protect the
public interest in peace and order. A speaker does not
always have theright to say what he wishes, where he wishes,
and when he wishes. Justice Holmes’ famous statement
reflects this notion when he said in Schenck v. United States,
249 U.S. 47(1919),“. . . free speech would not protect a man
in falsely shouting fire in a theatre and causing a panic.”
Thus, it has been recognized that the state’s interest in pre-
serving peace and order is superior to an absolute right of
expression. It is this balance between the state’s interest and
the right of expression that is the central focus of this dis-
cussion.

B. SPEECH ADVOCATING UNLAWFUL CONDUCT:
THE CONSEQUENCE TEST

One of the central problems regarding free speech is the
advocacy of unlawful conduct that may have particularly
harmful consequences. Over the years, the Supreme Court
has formulated a test to scrutinize regulation of speech
advocating unlawful conduct which looks at the likely.con-
sequences of such speech and the context in which it was
made. Many times a speech advocating unlawful conduct
was critical of the government during periods of national
stress. Other times, it was subversive speech advocating
radical change in the government or abolishing the
government.

1. The “Clear and Present Danger” Test

During the First World War, federal laws prohibited
causing or attempting to cause insubordination in the
military service or advocating resistance to the United States
government. These laws were designed: to forbid conduct
harmful to the war effort.

In Schenck v. United States, supra, the defendant was
convicted of violating these federal laws after circulating leaf-
lets advocating resistance to the draft. In Justice Holmes’
opinion, the defendant was properly prosecuted for violating

words used are used in such circumstances and are of such a
nature as to create a clear and present danger that they will
bring about the serious evils that Congress has a right to
prevent.” This was the first statement of the “clear and
present danger” test. Thus, in determining whether speech
advocating unlawful conduct could be prohibited, the con-
text of the speech was to be viewed and a determination
made of the tendency of the words to produce a “clear and
present danger” of a substantive evil.

2. The Imminency Requirement

Justice Brandeis added animportant element to the “clear
and present danger” test in Whitney v. California, 274 U S.
357 (1927). He stated that three elements must be present
under the test: (1) the evil must be serious, e.g., the violent
overthrow of the government; (2) the evil is likely to occur,
e.g., a great potential for rebellion; and (3) the evil must be
imminent; e.g., an immediate danger of rebellion. The
imminency requirement was Justice Brandeis’ important
addition. He believed that speech advocating a remote
danger could not be prohibited, since such a danger would
be speculative.

3. Rejection of the Imminency Requirement

However, in Dennis v. United States, 341 U.S. 494 (1951),
the Court discarded the imminency requirement. The Smith
Act, enacted during the Second World War, prohibited
advocacy of the violent overthrow of the government and
knowingly being a member of an organization advocating
violent revolution. Several leaders of the Communist Party
were prosecuted under the Act, but during their trials there
was little evidence that any of them advocated violent acts or
specifically planned for a violent revolution, Chief Justice
Vinson wrote the Court's opinion stating, “the gravity of the
‘evil’ discounted by its improbability, justifies such an inva-
sion of free speech as is necessary to avoid the danger.”
Therefore, rather than look at the imminency of the evil, the
Court looked at the seriousness of evil. If the evil was
sufficiently serious, e.g., overthrowing the government, then
speech advocating such a serious evil could be prohibited.

4. Return of the Imminency Requirement
However, the Court in later years was uncomfortable with

- the absence of the imminency requirement. In Brandenburg

v. Ohio, 395 U.S. 444 (1969) (included in the Cases for
Students), the Court held that a speech advocating the need
for violent conduct or the abstract teaching thereof could
not be prohibited “except where such advocacy isdirected to -
inciting or producing imminent lawless action and is likely
to incite or produce such action.” The Court construed
Dennis, supra, and other prior cases as requiring “imminent
lawless action.” Thus after Brandenburg, a speech involv-
ing the advocacy of unlawful conduct in abstract terms, e.g.,
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speaking to the need for revolution, could not be prohibited.
If the speech is made with an intent to produce imminent
unlawful action (e.g., “Let’s burn down City Hall”) and it is
likely to produce such action (e.g., the mob is carrying
torches outside City Hall), then the speech itself could be
prohibited.

Although the Court has not agreed on a precise formula-
tion of the “clear and present danger” test, it will utilize this
approach when focusing on speech advocating unlawful
conduct. The Court will also engage in balancing the public
interest against the individual’s right of free expression, but
the major consequence test is the “clear and present danger”
test.

Consequently, some problems arise when the “clear and
present danger” test is used. For example, courts have diffi-
culty in determining how imminent or serious the danger
must be. Also, courts have difficulty in employing the testin
a case-by-case fashion since the factual setting of each case is
different when viewing the consequences of the expressive
conduct.

C. SYMBOLIC EXPRESSION

Under the First Amendment, speech is not only verbal or
written communication but may take a variety of forms
including symbols and gestures. For example, the wearing
of armbands as means of protest is a form of symbolic
expression. In Tinker v. Des Moines Schoo! District, 393
U.S. 503 (1969), a case discussed below, the Supreme Court
held that symbolic expression “was closely akin to ‘pure
speech’ which, we have repeatedly held, is entitled to com-
prehensive protection under the First Amendment.”

Another example of symbolic expression was in Cohen v.
California, 403 U.S. 15 (1971). While in a local courthouse,
Cohen wore a jacket which bore the words, “F . . . the
Draft” on the back. He was arrested and convicted of
disturbing the peace. The Supreme Court employed a
balancing approach between the governmental interest in
preserving peace and Cohen’s symbolic expression. The
Court held that a general fear of a breach of the peace was
not sufficient to convict Cohen, since there was no showing
that Cohen’s conduct was designed to instigate a violent
confrontation. Looking to the consequences of Cohen’s
conduct, the Court found that he could not be punished on
the vague basis that his conduct was generally offensive.

In United States v. O’Brien, 391 U.S. 367 (1968), however,
the Court held that the burning of a draft card on the steps of
a local courthouse to protest against the draft was not sym-
bolic conduct entitled to First Amendment protection.
O’Brien had been convicted of violating a federal law forbid-
ding willful mutilation or destruction of draft cards. The
Court found that the statute had nothing to do with speech,
but rather related to the government’s legitimate purpose of
requiring draft registrants to carry their draft cards and not
destroy them.

D. STUDENT EXPRESSION

The beginning point of a discussion of free expression in
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the schools is the important case of Tinker v. Des Moines
School District, supra (included in Cases for Students). In
this case, the Supreme Court said, “It can hardly be argued
that either students or teachers shed their constitutional
rights to freedom of speech or expression at the schoolhouse
gate.” Thus the right of free expression applies in the school
setting.

In Tinker, public school students active in the anti-war
movement decided to wear armbands to school to protest
against the Vietnam War. When the principals of the Des
Moines schools heard of the plan, they adopted a policy
prohibiting the wearing of armbands during schoo!l hours.
Nevertheless, the students wore their armbands to school
and were suspended until they would return to school with-
out their armbands. In a constitutional challenge to the no-
armband rule, the Court held that the prohibition was aimed
at the expression conveyed by the armbands and thus consti-
tuted a restriction on the expression of student views. The
Court said there was no evidence that wearing the armbands
disrupted school activities. However, the opinion implied
that two limitations on students’ First Amendment rights
may be allowed: (1) school authorities may restrict expres-
sion if they can “forecast substantial disruption of or mate-
rial interference with school activities”; (2) it was implied
that a general prohibition on the wearing of all controversial
symbols may be appropriate in explosive situations; (3) it
was also implied that the decision had no application to
student dress and grooming codes.

In Guzick v. Drebus, 431 F.2d 594 (1970), a federal appel-
late court upheld a long-standing school rule prohibiting the
wearing of all symbols. The court found that the wearing of
controversial symbols had caused substantial disruption in
the past and would have aggravated an already tense
situation.

E. TIME, PLACE, AND MANNER RESTRICTIONS
ON EXPRESSION

Implicit in the guarantee of free expression are allowances
for reasonable time, place, and manner regulations by the
government. A student cannot demand the right to makea
speech on “legalizing marijuana use” during English class.
A citizen cannot demand a right to have a “morality rally”
on Main Street during rush hour. The right of free expres-
sion must be balanced against the public interest in peace
and the maintenance of order. A neutrality principle is also
recognized regarding time, place, and manner regulations,
holding that the government must remain neutral toward
the content of the speech and apply regulations
evenhandedly.

In Adderly v. Florida, 385 U.S. 39 (1966) (included in
Cases for Students), the defendants were convicted of tres-
pass after they refused to comply with a sheriff’s order to
leave an area outside the local jail where they were conduct-
ing a demonstration. The Supreme Court upheld the convic-
tion, stating that the government was allowed to control the
use of its property for lawful nondiscriminatory purposes.
The Court noted that the defendants were not using a public
forum but trespassed into an area not open to the public.
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In Greer v. Spock, 424 U.S. 828 (1976), the Court ruled
that political candidates, here a well-known minor-party
advocate against the Vietnam War, were subject to evenly
applied military regulations denying political candidates
access to military bases since these areas were not considered
public forums.

Another recurring issue is whether one who wishes to
exercise his right of free expression has a right of access to
private property which is open to the public. In Marsh v.
Alabama, 326 U.S. 501 (1946), the conviction of a Jehovah’s
Witness who distributed literature in a privately owned
company town was overturned. The owners prohibited the
distribution of any literature in the town. The company
town was found to be very similar to a municipality, and
thus the defendant has the same right to distribute literature
in the company town as he would along a public streetina
municipality.

Marsh was extended in Amalgamated Food Employees v.
Logan Valley Plaza, 391 U.S..308 (1968), which struckdown
a prohibition against peaceful labor picketing in a private
shopping center. Justice Marshall’s opinion argued that the
shopping center was just like the business block of the
company town in Marsh. Another decision limited the
Logan Valley case. In Lloyd Corp. v. Tanner, 407 U.S. 551
(1972), the Court held that a shopping center could bar the
distribution of anti-war leaflets. The Court distinguished
Logan Valley on the ground that in this case the leafleting
was unrelated to any activity within the center, and that the
leafleteers had adequate alternative means of communicat-
ing their views. But in Pruneyard Shopping Center v. Rob-
ins, 447 U.S. 74 (1980), the Supreme Court held that the
First Amendment did not prevent a state from interpreting
its own power under the state’s constitution so as to permit
individuals to exercise free speech and the right to petition
on property of a privately owned shopping center.

In Hudgens v. NLRB, 424 U.S. 507 (1976), Justice Stew-
art wrote for the majority in repudiating the rationale of
Logan Valley. Justice Stewart stated that the Logan Valley
rationale did not survive the Lloyd decision, and, therefore,
warehouse employees of a company which operated a retail
store in a privately owned shopping center had no First
Amendment right to enter the shopping center for the pur-
pose of advertising their strike against theiremployer. How-
ever, Justices Powell and White, in concurring opinions,
held that Logan Valley could be distinguished from Lioyd
and the present case on the basis that Logan Valley was
limited to the situation of labor picketing a specificstore for
the purpose of conveying information with respect to the
operation in the shopping center of that particular store. In
short, if Logan Valley has not been expressly repudiated by
the Court, it rests on a very tenuous foundation.

The distinction between regulating the content of expres-
sion and regulating the time, place, and manner of expres-
sion is sometimes difficult. There is always the danger that
gover:iment authorities may use time, place, and manner
regulations as an excuse to regulate the content of expres-
sion. This issue arose in Feiner v. New York, 340 U.S. 315
(1951) (included in Cases for Students). In speaking to a

crowd of black and white people, Feiner urged black people
to rise up in arms and fight for equal rights. A member of the
crowd told police that if Feiner was not silenced, then he
would silence him. After Feiner refused to discontinue his
speech, the police arrested him and he was convicted of
disorderly conduct. The Supreme Court upheld Feiner’s
conviction, finding that the police were attempting to pre-
vent disorder. In a dissenting opinion, Justice Black argued
that the Court was allowing police censorship of unpopular
speakers.

The Court adopted a different approach in Edwards v.
South Carolina, 372 U.S. 229 (1963). In this case, several
black students picketed the state capitol protesting racial
discrimination. A large, hostile crowd had gathered and
made threatening remarks in demanding that the demon-
stration end. Nevertheless, the picketers continued their
demonstration until the police intervened and arrested them
for breach of the peace. The Court reversed the convictions
of the demonstrators, distinguishing this case from Feiner by
reasoning that since the demonstrators were lawfully exer-
cising their First Amendment rights, they were entitled to
carry out their demonstration without interference.

F. THE QUALITATIVE APPROACH: OBSCENITY,
DEFAMATION, AND COMMERCIAL SPEECH

Looking to the quality and character of certain forms of
expression, the Supreme Court has determined that certain
classes of utterances are of such slight social value that their
punishment raises no constitutional issue. Such forms of
expression are “fighting words,” i.e., those which by their
very utterance inflict injury or tend to incite an immediate
breach of the peace, “the lewd and obscene,” e.g., porno-
graphy, and “the libelous,” e.g., “Bill is a cheatingand thiev-
ing scoundrel.” But the Court has said that expressions
involving the advertising of commercial or social interests are
of value in modern society. This qualitative approach con-
sidering the social value of expression has led to distinctions
between “protected” speech, i.e., speech receiving full First
Amendment protection, and “unprotected” speech, i.e.,
speech receiving no protection.

1. Obscenity

Regulation of obscenity is premised on the protection of
minors and preventing offensive matter from being dis-
played to those who do not wish to view it.

The Supreme Court has had difficulty in defining obscen-
ity. However, the Court's definition of obscenity contains
the following elements: (1) the average person, applying
contemnporary community standards, would find that the
work, taken as a whole, appeals to the prurient interest; (2)
the work depicts or describes, in a patently offensive way,
sexual conduct specifically defined by the applicable state

law; and (3) the work, taken asa whole, lacks serious liter- ~

ary, artistic, political, or scientific value. Miller v. Califor-
nia, 413 U.S. 15 (1973). Potential problems occur in the
application of this obscenity concept due to-the nebulous
meanings of “contemporary community standards,”
“appeals to the prurient interests,” “patently offensive,” and
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“serious literary, artistic, political or scientific value.”
Because of the vague character of such terms, problems arise
concerning the chilling effect such characterizations can
have on protected speech. Standards also may be elusive
because they may vary from community to community.

Lesser restraints are sometimes permitted for material not
obscene but declared by the Court to have “lesser value.” In
Young v. American’ Mini Theatre, Inc., 427 U.S. 50 (1976),
the Court utilized this approach in handling protected/ un-
protected speech problems. The Court upheld a zoning
ordinance which restricted the location of new theatres
showing non-obscene, but sexually explicit adult movies,
The opinion upheld general government regulation of this
non-obscene matter due to what some Justices noted to be
its “lesser” value than other forms of protected speech.

Also, in FCCv. Pacifica Foundation, 438 U.S. 726 (1978),
the Court’s decision upheld the Federal Communication
Commission’s power to regulate the content of radio broad-
casts which the FCC found to be indecent but not obscene.
This case involved a monologue of social satirist, George
Carlin, discussing language witich could not be used over the
public airwaves. The radio station began the broadcast with
a warning that some people might find the language sensi-
tive. However, a person who was listening to the broadcast
along with his fifteen-year-old son filed a complaint with the
FCC concerning the broadcast. The Court’s decision rested
on the position that the content of media broadcasts was due
less constitutional protection when indecent material was
involved because the unique quality of the broadcast media
allows for an intrusion into the individual’s home and access
by unsupervised children.

2. Defamation

Defamation is generally defined as a statement which
injures the reputation of another person or holds them up to
public ridicule; it is called libel when the statement is written
and slander when spoken. The Supreme Court has included
defamation within the categories of expression beyond con-
stitutional protection. Nonetheless, since a distinction must
be made between protected expression and what is allegedly
libelous expression in defamation suits, constitutional issues
arise in such suits.

In New York Times v. Sullivan, 376 U.S. 254 (1964), the
Court ruled that libel suits against public officials were
barred except in cases where the libelous matter was inten-
tionally false (actual malice) or the defendant was recklessly
indifferent to its probable falsity. In later cases, the Court
applied this standard to “public figures.” The Court said
that “public figures” are those who seek publicity or volun-
tarily place themselves in a position where publicity is
expected. Is a society matron a “public figure?” Is the recip-
ient of a government grant a “public figure?” No, according
to the Court in Time v. Firestone, 424 U.S. 448 (1976) and
Hutchinson v. Proxmire, 443 U.S. 111 (1979).

Recently the Court, in Herbert v. Lando, 441 U.S. 153
(1979), held that the plaintiff, a public figure who was sub-
jected to criticism in a television news program, could
inquire into the program editor’s state of mind in order to
prove “actual malice” in a defamation case. During the
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pretrial fact-gathering process by the plaintiff, the program
editor had refused to answer questions about his conclu-
sions, opinions, intentions, or conversations concerning
people to be pursued for the broadcast and his reasons for
inclusion and exclusion of certain materials from the broad-
cast. Although the Court held that no absolute privilege
prohibited a defamation plaintiff from inquiring into the
editorial process of a media defendant, it did hold that there
must be a balancing between this inquiry and protection
against any chilling effect on the publication of truthful
information,

3. Commercial Speech

An emerging area of the law concerns whether the First
Amendment protects commercial speech and advertising, In
Bigelow v. Virginia, 421 U.S. 809 (1975), the Court found
that speech uttered in a commercial context (a newspaper
advertisement about the availability of out-of-state abor-
tions) is afforded some First Amendment protection when
the public interest in the speech outweighs the state’s need
for regulation. Further limits were placed on the commercial
speech doctrine in Virginia State Board of Pharmacy v.
Virginia Citizens Consumer Council, Inc., 425 U.S. 748
(1976), which held that a purely commercial advertisement
concerning the prices of medicine and drugs will receive
some First Amendment protection. However, the Court
ruled that certain parts of commercial speech were subject to
regulation as to time, place, and manner, and as to fraudu-
lent or deceptive advertising.

Finally, in Bates v. State Bar, 433 U.S. 350 (1977), the
Court held that a state may not totally ban newspaper
advertisements of prices for routine legal services. Employ-
ing the balancing test stated in Virginia State Board, the
Court found that the free flow of commercial information
outweighed any evils resulting from less regulation of adver-
tissments concerning prices for routine legal services. It
appears that the Court will entitle some forms of commer-
cial expression First Amendment protection, and the Court
will use a balancing test between the public interest in com-
mercial or social information and the need for government
regulation.

E. THE PRESS AND THE COURTS

The press has historically utilized the judicial process to
protect and expand its First Amendment rights and, until
the late 1970’s, the press won most of these courtroom
battles. Recently, however, the press in general has viewed
recent court decisions with concern as the courts began
defining the limits of press freedom, particularly where that
freedom conflicted with other constitutional rights,

1. Prior Restraint
Prior restraint refers to actions by government officials to
prohibit or restrain speech or publication by private citizens.

Historically, prior restraint involved a system of licensingor

requiring prior approval from an administrative official
before a book, newspaper, or article was published. The
Supreme Court has traditionally viewed prior restraint cases
with a critical eye.
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A celebrated case raising the prior restraint issue is the
Pentagon Papers case, New York Times Co. v. United
States, 403 U.S. 713 (1971). The New York Times and the
Washington Post had received classified government docu-
ments on U.S. involvement in the Vietnam War from a
former government employee, When the newspapers began
publishing these documents, the federal government sought
a court order to prevent further publication on the basis of
national security interests. The Court ruled that the govern-
ment had not carried its “heavy burden of proof” for the
enforcement of a prior restraint.

As a general rule, once the press has the information it has
the right to print or broadcast it, although this is not an
absolute right, In Landmark Communications v. Virginia,
435 U.S. 829 (1978), the Supreme Court overturned a deci-
sion wherein a newspaper had been fined under a state
statute for publishing confidential state proceedings. The
newspaper had argued that it had not received its informa-
tion by illegal means and that the information was accurate.
Would it have made a difference if the newspaper had
received the information illegally or if the information was
inaccurate? Those questions were left unanswered by the
Court.

Although the Court continues to disallow prior restraints
once the press has the information, it approaches freedom of
the press issues differently in situations involving obtaining
the information and access to the information.

2. Access to Information

Are there limitations on the freedom of the press to gather
and disseminate information to the public? Does the First
Amendment grant the press more rights than the public so
that the press may inform the public? Although many press
advocates argue that the First Amendment implicitly
affords both the public and the press the right of access to
government-controlled information, the Supreme Court
has not squarely decided this issue, The Court has held ina
series of cases that the media have no special right of access
beyond that of the general public in the case of access to
prisons or prison inmates. Houchins v. KOED, 438 U.S. 1
(1978). '

In Zurcher v. Stanford Daily, 436 U.S. 547 (1978), the
Court ruled that the Fourth Amendment, asapplied to third
persons, and the Fourth Amendment asapplied to the press,
does not prohibit searches of press premises for evidence of a
crime. The Court refused to carve out a special privilege for
the press under the First Amendment exempting it from
reasonable searches, However, the Court did imply that
First Amendment considerations should be weighed in
determining whether the search is reasonable.

Similarly, the contention that the First Amendment
grants to newsmen a broad privilege to refuse to disclose
their sources was rejected by the Supreme Court in Branz-
burg v. Hayes, 408 U.S. 665 (1972). Newsmen have invoked
the First Amendment, claiming a right not to disclose confi-
credible promise of confidentiality, news sources would dry
up, and that without the ability to gather information, free-
dom of the press would be a hollow right. Among the

Court’s arguments for rejecting the privilege was that the
suggested constitutional privilege should not be absolute.
The reporter could be compelied to testify in cases where the
state had a compelling need for the information. Thus,
sources could not know whether their confidence would be
kept. They also emphasized the difficulty of defining the
limits and exceptions to the privilege.

Debate in Congress over the scope of a proposed federal
statutory newsman'’s privilege has emphasized the dilemma
highlighted by the Court’s Branzburgopinion. Would a flat,
unqualified newsman’s privilege deny the government
access to vitally needed information? On the other hand,
would a qualified privilege be so unpredictable that. the
newsman's source could not know in advance whether the
privilege would be respected?

3. Free Press v. Fair Trial

How are First Amendment rights balanced against other
constitutional rights when they come in conflict? Can direct
restraints be placed on the press to preclude comment on a
pending criminal trial which would interfere with the
defendant’s right to a fair trial? The Court has set aside
convictions because of prejudicial pretrial publicity. Jrvin v.
Dowd, 366 U.S. 717 (1961). Does one constitutional right
have priority over another?

In. Nebraska Press Association v. Stuart, 427 U.S, 539
(1975), the Court declined to give precedence to either right
by stating, “The authors of the Bill of Rights did not under-
take to assign priorities as between the First Amendmernt
and Sixth Amendment rights . . .[I]t is not for us to rewrite
the Constitution by undertaking what they declined to do.”
However, the Court also stated that, “any prior restraint on
expression comes to this Court with a ‘heavy presumption’
against its constitutional validity.”

The Court in Gannett Co., Inc. v. De Pasquale, 443 U.S.
368 (1979) (included in Cases for Students), did define limits
on press and public access to information, particularly in
criminal proceedings concerning the defendant’s right to a
fair trial and concluded that the defendant’s right to a fair
trial outweighed the rights of the public and the press. The
Court noted that the Sixth Amendment guarantee of a
public trial was for the benefit of a defendant alone and not
for the public or press. The very next year, however, the
Court held, in Richmond Newspapers Inc., v. Virginia, 100
S.Ct. 2814 (1980), that, absent an overriding interest, the
trial of a criminal case must be open to the public. Chief
Justice Burger wrote the opinion holding that the First
Amendment guaranteed the right of the public and the press
to attend criminal trials, The Garnett case was distinguished
ag applying to the pretrial situation only.

Does the Court’s distinction between pretrial and during-
trial access give priority to one constitutional right over
another? Are pretrial court hearings as much a part of a

criminal trial as the actual trial itself? In protectinga defend-

ant’s right to a fair trial by limiting potential jurors from
possible prejudicial pretrial publicity has the Court bal-
anced the scales in favor of the defendant’s individual rights
over the public’s general rights?
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H. CONCLUSION

Whether we look at the consequences or the quality of
certain forms of expression, the courts provide vigorous
protection for the right of free expression. Even though this
right is not absolute, it is fundamental to the preservation of
a democratic society. The courts remain ready to safeguard
this important right even when the message is unpopular,
critical of the status quo, or lacking in social merit, The task
of the courts continues to be the careful scrutiny of limita-
tions and restrictions on free expression. :
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4. Equal Protection

Cases for Students

A. State Action
Moose Lodge No. 107 v. Irvis, 407 U.S. 163 (1972)
Is the state licensing of a private club a state action under the Equal Protection Clause?
B. Wealth and Education
San Antonio Independent School District v. Rodriguez, 411 U.S. 1 (1973)
Does the Texas system of financing public education illegally discriminate on the basis of wealth or illegally
interfere with a fundamental right under the Constitution?
C. Sex Discrimination and the Draft
Rostker v. Goldberg, 448 U.S. 1306 (1980)
Is it unconstitutional sex discrimination to require men to register for the draft but not women?
D. Fundamental Rights
Police Department of Chicago v. Mosley, 408 U.S. 92 (1972)
Is a municipal ordinance that prohibits all picketing near public schools except labor picketing violative of the
Equal Protection Clause?
E. Affirmative Action
Regents of University of California v. Bakke, 438 U.S. 265 (1978)
Does a medical school special admission program which sets aside 16 of 100 positions to increase representation of
minority students violate the Equal Protection Clause or Title VI of the 1964 Civil Rights Act?

Summary of the Law For Lawyers and Teachers

A. Introduction
B. The State Action Requirement
1. Private Performance of Public Furnctions
2. Significant State Involvement in Private Activities
3. State Enforcement or Encouragement of Private Discrimination
. Low-Level Scrutiny—The Rational Basis Standard
. High-Level Scrutiny—The Strict Scrutiny Standard
1. Suspect Classifications
a. Race
(1) Racial Discrimination in General
(2) School Desegregation
b. Alien Status
2. Partially Suspect Classifications
a. Sex
b. illegitimacy
c. Poverty :
d. Preferential Treatment to Redress Past Discrimination—Affirmative Action
3. Classifications Affecting Fundamental Rights
a, Free Expression
b. Right to Travel
c. Right to Vote
d. Right to Privacy
e. Non-Fundamental Rights
E. Conclusion p
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4. Equal Protection
Cases for Students

A. STATE ACTION: Moose Lodge No. 107 v. lIrvis
(1972)

Facts

Moose Lodge No. 107 was a private club in Harrisburg,
Pennsylvania, which owned its own building. The lodge was
licensed by the state of Pennsylvania to sell liquor which
was controlled by the State Liquor Control Board, Liguor
was sold only in bottles by state stores or by the drink in
hotels, restaurants, and private clubs. In Harrisburg, there
were 115 places licensed to sell liquor and no more licenses
could be obtained due to the limitation set by the Liquor
Control Board.

According to state law, private clubs with liquor licenses
had to abide by their constitutions and bylaws in order to
keep their licenses. The Moose Lodge Constitution stated,
“The membership of the lodge shall be composed of male
persons of the Caucasian or White race above the age of 21
years, and not married to someone other than the Cauasian
or White race, who are of good moral character, physically
and mentally normal, who shall profess a belief in a
Supreme Being.”

On Sunday, December 29, 1968, K. Leroy Irvis, majority
leader of the Pennsylvania House of Representatives, was
the guest of a member of the Harrisburg Moose Lodge. Irvis
was refused service at the lodge solely because he was black.

Issues for Discussion

1. 'Should private clubs be able to select the kind of
people they allow into their clubs as members or guests?
Why?

2. Was the State of Pennsylvania participating or aiding
Moose Lodge in its racially discriminatory practices? Why?

3. Suppose a public school club had a membership policy
“for Whites only.” Should the ciub be allowed to use school
classrooms for meetings after school? Should the club be
allowed to use the school bulletin board to publicize club
activities? Should the club be allowed booth space in the
school auditorium on “Club Day” at the school? Where
would you draw the line between private discrimination and
state discrimination?

Preceding page rblavnk |

NOTES:
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B. WEALTH AND EDUCATION: San Antonio Inde-
pendent School District v. Rodriguez (1973)

Facts : e

Public schools in Texas were funded by local property
taxes and grants from the state.and federal governments. To
obtain local funds for education, each school district
imposed a tax on property owned within its district. Thus
funding for the schools in each district was dependent on the
amount of money derived from the district property tax.

Some Mexican-American parents with children in the
Edgewood school district, an urban district in San Antonio,
Texas, sued school officials, claiming that this system of
financing public schools was unconstitutional under the
Equal Protection Clause. In the suit, the Edgewood district,
the least wealthy district in the San Antonio area, was
compared to the Alamo Heights district, the most affluent
school district in the area. Edgewood was located in the
inner city in a neighborhood with little commercial or indus-
trial property; 90% of the students were Mexican-American,
and 6% were black; the average property value per pupil was
$5,960, and the median family income was $4,686. The tax
rate was $1.05 per $100 of property, and the district spent
$356 per pupil.

Alamo Heights was a prosperous, residential com:nunity.
The schools were mostly white with only 18% of the students
being Mexican-American and 6% being black. The average
property value per pupil was over $49,000 and the median
family income was $8,001. The tax rate was $.85 per $100 of
property and the district spent $594 per pupil. Because

- Alamo Heights had more expensive property, more money

was available for its schools at a lower tax rate than in
Edgewood.

A federal district court ruled that the Texas system of
financing public schools denied plaintiffs the equal protec-
tion of the laws, and the Texas school authorities appealed to
the United States Supreme Court.

Issues for Discussion

1. Does the Texas system of financing public education
discriminate on the basis of wealth? Who, if anybody, does it
discriminate against? Everyone, including any rich people,
in the Edgewood school district?

2. Does the Constitution imply that there is a right to
public education? At what level, if any, should such a right
apply? Elementary? High school? College?

3. Is the Texas system of financing public education a
reasonable method of giving localities substantial control
over their own schools? Why or why not? How could the
system be improved to guarantee both local control and
equal opportunity? Should such improvements be the
responsibility of the state legislature or the courts?

4. In what ways, if any, does a child’s education depend
upon the amount of money spent on his or her school?

NOTES:
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Decision of the United States Supreme Court

The Texas system of financing public education does not
discriminate against any definable class of people on the
basis of wealth and, therefore, is not subject to strict judicial
scrutiny. Furthermore, the system does not interfere with
any fundamental right which is subject to strict scrutiny
since education is not a right protected under the Constitu-
tion. The system has a rational relationship to the legitimate
state purpose of local control in the field of education and
therefore does not violate the Equal Protection Clause.

Reasoning of the Court

This case demonstrates how the courts analyze equal
protection problems. When the courts analyze an equal
protection problem involving different treatment because of
a “suspect” classification (classifications-according to race,
national origin, religion, or alienage) or different treatment
interfering with the exercise of a “fundamental” right (the
right to vote, right to travel, right to privacy, free expres-
sion), a stricter test is imposed to justify the state action
known as the strict judicial scrutiny test. When the equal
protection problem involves any other classification by a
state (for example, income classifications in public welfare
regulations) the classification is judged according to a test of
reasonableness—the rationality test. Suspect classifications
are analyzed closely because of the possibility of discrimina-
tory treatment, Classifications involving fundamental rights
are also analyzed closely because such rights have a constitu-
tional basis. However, courts only look for a reasonable
basis for other classifications made by states.

Justice Powell wrote the opinion for the majority in this
case. He rejected the arguments that claimed there was an
identifiable class or people in this case who were discrimi-
nated against on the basis of wealth. The Justice found that
there was no evidence showing that all people in the poorer-
property districts were poor themselves. He also stated that
there was no absolute deprivation of education to the people
in the poorer-property districts. He concluded by indicating
that discrimination on the basis of wealth alone was not a
“suspect™ classification because the economically disadvan-
taged were not treated unequally, historically, nor were they
politically powerless against the majority of citizens.

Justice Powell admitted the importarice of education, but
found that the right to education was not guaranteed by the
Constitution. For this reason, he held that the right to
education was not a “fundamental” right and, therefore, the
strict judicial scrutiny test was also inapplicable here.

What was applicable was the rationality test. Justice
Powell held that the system of financing public education
had a rational relationship to the state's purpose of provid-
ing basic education to each child while maintaining local
control over the schools, He found that the system preserved
local control over the schools by allowing school districts to
determine the amount of taxes to fund their schools,

Justice Marshall wrote a dissenting opinion arguing that
“careful judicial scrutiny” should be applied in this case
based on the importance of the interest affected—
education—and the discriminatory - qualities .of the
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classification—wealth. He would have found that the right
to education was a “fundamental” right because of its close
connection to the exercise of constitutionally protected
rights, such as the right of free expression and the right to
vote. Based on this important interest of education, the
Justice applied “careful judicial scrutiny™ in finding that the
Texas system illegally discriminated on the basis of group
wealth.

NOTES:
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C. SEX DISCRIMINATION AND THE DRAFT:
Rostker v. Goldberg (1981)

Facts

On January 23, 1980, after the Soviet Union invaded
Afghanistan, President Carter ordered draft registration for
military service. Pursuant to Congress’ constitutional power
“to raise and support Armies,” federal law authorized the
President to require draft registration for “every male citi-
zen” between the ages of 18 and 26. The President recom-
mended that both men and women be required to register
for the draft, but Congress overruled the recommendation
by passing a resolution requiring only men between ages 18
to 21 to register.

Several men subject to the draft argued that it was uncon-
stitutional sex discrimination to require men, and not
women, to register. The district court held that the draft law
was unconstitutional sex discrimination, The Selective Serv-
ice System, the federal agency responsible for administer-

ing the draft, appealed to the United States Supreme Court.

Issues for Discussion

1. Is it unfair to require only men to register for the draft?
To be drafted? To fight in combat?

2. Should men and women have the same obligation to
serve their country? Why?

3. Can a law that treats men and women differently be
reasonable? Can it also be fairand just? Under what circum-
stances, if any, should such a law be upheld by the courts?
When should it be declared unconstitutional?

NOTES:
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Decision of the United States Supreme Court

Congress acted within its constitutional authority in auth-
orizing draft registration of men, and not women. Thus the
district court decision was reversed.

Reasoning of the Court

The Court held that Congress was entitled to broad
authority when it considered matters regarding the national
defense and military affairs. The Court felt that Congress
was the appropriate branch of government to deal with these
matters because the Constitution conferred thisauthority to
Congress “to raise and support Armies” and “provide and
maintain a Navy.” The Court said it was not as qualified as
Congress to judge military matters which Congress had the
machinery to investigate and examine.

The Court noted that Congress had thoroughly consid-
ered the issue of draft registration for women and that
federal law and military policy generally excluded women
from combat. Therefore, the Court said that Congress was
entitled to treat women differently from men for purposes of
draft registration, since the purpose of registration was to
prepare for a draft of combat troops.

Justice Marshall dissented along with Justices Brennan
and White. In Justice Marshall’s opinion; the draft laws
excluded women from a “fundamental civic obligation,”
military service to protect the national defense. Justice Mar-
shall would have an equal protection analysis finding that
the different treatment of men and women on the basis of sex
was not substantially related to the achievement of the
important governmental objective of maintaining a military
force. He found that the registration of women would not
detract from the draft, since the military did not need com-
bat troops only but other vital services which women could
provide.
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D. FUNDAMENTAL RIGHTS: Police Department of
Chicago v. Mosley (1972)

Facts
For some seven months, Earl Mosley, a federal postal
employee, conducted a peacefu! and quiet picket in front of
Jones High School in Chicago. During school hours Mosley
would walk along the public sidewalk carrying a sign which
stated, “Jones High School practices black discrimination.
Jones High School has a black quota.”
Thereafter, a municipal ordinance was enacted in Chi-
cago in March, 1968 declaring,
“A person commits disorderly conduct when he
knowingly . . . (i) Pickets or demonstrates on a
public way within 150 feet of any primary or
secondary school building while the school is in
session and one-half hour before the school is
in session and one-half hour after the school
session has been concluded, provided that this
subsection does not prohibit the peaceful picket-
ing of any school involved in a labordispute.. . "
The ordinance was to become effective on April 5. In the
meantime, Mosley called the Chicago Police Department to
find out how the ordinance would affect his picketing, and he
was told that he would be arrested if his picketing continued.
On April 4, Mosley stopped his picket. Later, he challenged
the constitutionality of the ordinance in a suit against the
Chicago Police Department.

Issues for Discussion

1. What equal protection problem is created by the
ordinance?

2. Does it affect any important rights derived from the
Constitution? Which rights?

2, What rights derived from the Constitution are entitled
to equal protection by the states? The right of free expres-
sion? The right to vote? Are there rights not mentioned in the
Constitution that are entitled to equal protection by the
states? The right of privacy? The right to travel? The right to
education?

NOTES:
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Decision of the United States Supreme Court

A municipal ordinance that treats some picketing differ-
ently from others creates an impermissible distinction
affecting the fundamental right of free expression thereby
violating the Equal Protection Clause.

Reasoning of the Court

Because the ordinance excluded labor picketing from the
prohibition on picketing near schools, the Court held that it
made a classification affecting the fundamental right of free
expression guaranteed by the First Amendment. By creating
an exception for labor picketing, the Court found that the
ordinance was treating some picketing differently from oth-
ers because of the content of the message on the picket sign.
(For example, the ordinance would allow a picket sign
stating, “Jones High School is unfair to labor,” but would
prohibit a picket sign stating, “Jones High School is unfair
to black people.™) The Court rejected the claim that the city
was serving a substantial governmental interest by attempt-
ing to prevent disruption at its schools. The Court noted that
there was no showing that peaceful labor picketing was any
different than peaceful nonlabor picketing nor that nonla-
bor picketing was more disruptive than labor picketing. The
Court emphasized that it was the discrimination based on
the content of the picket that was prohibited by the Equal
Protection Clause.
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 tionally disadvantaged” or members of a “minority group,’

E. AFFIRMATIVE ACTION: Regents of the University
of California v. Bakke (1978)

Facts

In 1968, the University of California at Davis Medical
School opened with an entering class of 50 students
(increased to 100 students in 1971), of which 3 students were
Asian, but no students were black, Mexican-American, or
Native American. The néxt year, the school started a special
admission program to increase representation of disadvan-
taged students in the medical school.

In 1973, candidates for the special admission program
indicated whether they were “economically and/or educa-
which according to the special admission committee were
blacks, Mexican-Americans, Asians, and Native Ameri-
cans. In 1974, the only categorization used was member of a
“minority group.”

Candidates for the special admission program were
judged by a special admission committee. Candidates for
general admission were judged by the school’s regular
admission committee, Both committees judged candidates
by looking at their scores on medical school entrance exami-
nation and grades in college. However, candidates for gen-
eral admission had to have at least a “C+” grade average
from college to be considered for admission. Candidates for
the special admission program were considered for admis-
sion even if they had below a “C+” average. Sixteen posi-
ticns out of 100 were set aside for special admission. From
1971-1974, 63 minority students (but no white applicants)
were admitted through special admission, and 44 minority
students were admitted through general admission.

Bakke, a white, male applicant, applied twice in 1973 and
1974 for general admission into the school but was rejected
under the general admission program. In both years Bakke
was rejected, applicants under the special admission pro-
gram had lower grade point averages and lower medical
school entrance test scores.

Bakke sued the University, arguing that the special admis-
sion program operated to exclude him on the basis of race in
violation of the Equal Protection Clause and Title VI of the
1964 Civil Rights Act, which prohibited the exclusion of any
person on the ground of race, color, or national origin from
participation in a program receiving federal financial aid.

Issues for Discussion

I, Is there any relationship between high grades and high
test scores and being a good medical school student and a
good doctor?

2. What reasons, if any, justify a medical school's ad mis-
sion practice of giving special consideration to an appli-
cant’s ethnic background? An applicant’s sex? An
applicant’s economic background? If such a consideration
was used, what benefits might be gained by the school? By
the medical profession? By society?

3. M minorities and women are underrepresented in med-
ical schools and the medical profession because of past
racial and sexual discrimination, could their representation
be increased in this field without racial or sexual classifica-

tions? If such classifications are used to increase minority
and female representation, should such classifications be
judged in the same manner as a law which prohibits black
people from using the same public restrooms as white peo-
ple? Why?

4. Suppose you were an admission officer at the Davis
medical school and assigned the job of increasing the repre-
sentation of qualified “disadvantaged” and “minority” stu-
dents at the school. Would you use a method like the Davis
special admission program? If so, what changes or improve-
ments would you make? How would you define “disadvan-
taged applicant” and “minority applicant?” Can you avoid
the use of racial classifications in your job?

NOTES:
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Decision of the United States Supreme Court

The Davis special admission program is unlawful under
Title VI of the 1964 Civil Rights Act and the Equal Protec-
tion Clause. However, the race of an applicant can be consid-
ered in the school’s admission process.

Reasoning of the Court

In an unusual grouping of many separate opinions by the
justices of the Court, it was Justice Powell's opinion which
represented the final decision. Justice Powell sided with four
other justices (Stevens, Burger, Stewart, and Rehnquist) in
holding the Davis special admission program was illegal and
that Bakke was entitled to admission to the school. He then
sided with the other four justices (Brennan, White, Mar-
shall, and Blackmun) in holding that the race of an applica-
tion could be considered in the school’s admission process.

Justices Stevens, Stewart, Rehnquist, and Chief Justice
Burger believed that the Davis special admission program
violated Title VI of the 1964 Civil Rights Act because Bakke
was excluded from participation in the Davis special admis-
sion program simply on the ground of his race.

Justice Powell believed the constitutional issue of equal
protection had to be addressed since Title VI followed the
constitutional standard of equal protection. He found that
the Davis special admission program involved classifications
based on race and, therefore, was subject to strict judicial
scrutiny. Thus the next issue for the Justice was whether a
compelling state interest justified the use of the racial classi-
fications. He found that there wasa compelling state interest
for the school in attaining a diverse student body, which
would encourage a wide-ranging exchange of ideas in the
school. However, Justice Powell believed that the Davis
special program impermissibly violated the rights of Bakke
and that the program was not the least restrictive method to
attain diversity. Because the Davis program only looked at
the race of an applicant in attaining diversity, Justice Powell
looked at other alternatives that considered the race of an
applicant along with other factors such as unique talents,
leadership potential, and ability to communicate with the
poor. Thus, he spoke approvingly of programs that consid-
ered the race of an applicant as one factor among many
others.

Justices Brennan, White, Marshall, and Blackmun
agreed with Justice Powell that the race of an applicant
could be taken into account in the university admission
process. These justices wanted to make it clear that affirma-
tive action programs using racial standards were approved
of by at least a majority of the Court. Justice Brennan,
writing this opinion concurred in by the other three justices,
also would have approved of the Davis special admission
program as a method of serving the important goal of
correcting past racial - discrimination in the American
society. He argued that setting aside a certain number of
seats for qualified minority applicants was no different
from allowing the race of an applicant to be considered in
admission decisions where race was given special
consideration,
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Summary of the Law for Lawyers and Teachers

A. INTRODUCTION

The Equal Protection Clause of the Fourteenth Amend-
ment States,

“No State shall. .. deny to any person within its

jurisdiction the equal protection of the laws.”
This constitutional provision mandates the equal treatment
by the states of one citizen in relation to anothercitizen. The
clause applies to the states only. Consequently, a case
involving equal protection requires some form of state
action. The federal government is prohibited from denying
equal protection to citizens under the concept of due process
in the Fifth Amendment.

Once state action is shown, the analysis of equal protec-
tion.problems moves to the type of review to be given the
various issues. The traditional review of different treatment
by ‘state governments involved a minimal scrutiny
standard—the rational basis test. If the different treatment
by the state had a rational basis, then such state action was
valid. Later, the analysis included a higher level of review—
the strict scrutiny standard. Here, when discriminating
treatment by the state was deemed suspect or when it
affected fundamental rights, courts required compelling jus-
tification by the state in order to be held valid. Although the
analysis is not as rigidly applied as it is sometimes made out
to be, the courts attempt to adhere to its broad framework to
resolve equal protection issues. Since the concept of equal
protection itself demands a balancing of competing inter-
ests, this area of the law often involves the most problematic
yet fascinating issues. The repercussions from the judicial
resolution of these issues frequently create major social
policy shifts throughout society.

B. THE STATE ACTION REQUIREMENT

State action is clearly involved in a case arising from a
state statute. local ordinance (since cities and towns are
created by the states), or actions of state government offi-
cials or agencies. Furthermore, state action is found in three
other instances-cases involving private performance of
public functions, cases where there is significant state in-
volvement in private activities, and cases involving state
enforcement ‘or encouragement of private discrimination.
Here, arguably, private conduct is subjected to equal protec-
tion scrutiny because the state in some way aided and abet-
ted private discrimination.  Although the connection
between different treatment and state action is more
strained in these instances, the courts have nevertheless held
that they involve the necessary state action,

1. Private Performance of Public Functions

In Nixén v: Condon, 286 U.S. 73 (1932), the Supreme
Court ruled that state practices by a private political party
denying black people eligibility to vote in political party
primaries were unconstitutional. In Condon, the Demo-
cratic Party of Texas adopted a resolution pursuant to a

state statute which allowed the party’s executive committee
to determine the membership rules for the party. The resolu-
tion excluded black people from participation in the party
primary. The Court found this practice to be a state action
under the Fourteenth Amendment because the political
party was not acting in matters of merely private concerns
but in matters of high public interest.

In another case, Evans v. Newion, 382 U.S. 296 (1966),
the Court found state action in the private operation of a
public park once maintained by the local government. A
local resident gave the city of Macon, Georgia, a piece of
land for use as a park for white people only. The city had
been trustee of the park but was later replaced by private
trustees. The Court found state action based on the facts
that the city managed and maintained the park.

2. Significant State Involvement in Private Activities

In Burton'v. Wilmington Parking Authority, 365U.S. 715
(1961), the owners of a private restaurant admitted that they
refused to serve black patrons. The restaurant was located in
a parking facility owned and operated by the Wilmington
Parking Authority, a state agency in Delaware. The agency
leased the restaurant facilities to these private parties. The
Supreme Court found sufficient state action constituting a
denial of equal protection because the state was involved in
the private discriminatory conduct to a “significant extent.”
Significant state involvement was found based on the facts
that the restaurant was an integral part of the publicly
owned building, and mutual benefits were conferred to each
in the form of added business for the parking facility and
convenient parking for the restaurant’s patrons. Thus the
state became a “joint participant” in the private discrimina-
tory conduct.

However, the Court found no state action in a case involv-
ing a private lodge licensed to serve alcoholic beverages by a
state liquor control agency. Moose Lodge No. 107 v. Irvis,
407 U.S. 163 (1972) (included in Cases for Students). A
black guest of a member of the lodge was refused service at
the lodge, and the guest challenged this practice, claiming the
licensing of the lodge by the state constituted state action
under the Equal Protection Clause. The Court first noted
that the distinction between a private action and a state
action would become nonexistent under the Equal Protec-
tion Clause if every private entity was subject to it because
the entity received any benefit or service from the state. The
Court then distinguished this case from Burron, finding no
lessor-lessee relationship nor public setting here. The Court
s’tated that there was no joint venture here between the state
and the lodge which was, therefore, involved in purely
private conduct,

3. State Enforcement or Encouragément of Private

Discrimination
Prohibitive actions under the Equal Protection Clause
also includes state enforcement or encouragement of private
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racial discrimination. In Shelley v. Kraemer, 334 U.S. 1
(1948), neighborhood property owners entered into an
agreement providing that occupancy of their separately
owned property would be restricted to white people only. A
state supreme court ordered a state trial court to enforce the
agrecment against a white resident of the neighborhood who
sold his property to a black person. The court reasoned that
the racially restrictive covenant was a private agreement not
subject to the mandate of equal protection. Although the
United States Supreme Court agreed that the covenant by
itselfl would not violate the Equal Protection Clause because
it involved private conduct only, it held that state judicial
enforcement of such agreements involved state action pro-
hibited by the Equal Protection Clause.

In Reitman v. Mulkey, 387 U.S. 369 (1967), the Supreme
Court struck down a state law that gave private citizens the
right not to sell or lease property to whomever they chose,
The law was adopted in response to several recently enacted
state fair housing laws. The United States Supreme Court
followed the reasoning of the California Supreme Court
which also held the state law invalid. The California court
had looked to the intent of the state law, noting that it wasan
attempt to overturn state anti-discrimination laws and
establish a state constitutional right to privately discrimi-
nate. The California court, with the United States Supreme
Court agreeing, emphasized that adoption of the state law
would put the state in a position of encouraging private
discrimination. Such encouragement of private discrimina-
tory conduct was held to be state action and thus prohibited
under the Equal Protection Clause.

C. LOW-LEVEL SCRUTINY—THE RATIONAL BASIS
STANDARD

Equal protection requires that states maintain an equality
in their actions regarding a variety of affairs. Following the
adoption of the Fourteenth Amendment, the courts recog-
nized that the various issues involved in classifications
affecting economic and social affairs could not be resolved
in the same manner as the difficult issues involving racial
classifications. In regulating economic and social affairs, the
courts felt that the states were entitled to more deference in
managing such activities. Therefore, in this sphere of govern-
mental activity, state actions were entitled to an underlying
presumption of legitimacy. From this background, the
courts developed a minimal scrutiny standard of review
based on a notion of rationality. Primarily regarding eco-
nomic and social affairs, the rational basis standard stipu-
lated that classifications made by the states had to be
rational and further a proper governmental purpose.

The first case to apply the rational basis standard in
striking down arbitrary classifications made by state legisla-
tion was Gulf, Colo. & S. F. Ry. v. Ellis, 165 U.S. 150 (1897).
Here, a state statute singularly allowed for the recovery of
attorney fees in successful suits against railroad companies.
A railroad company, which lost a suit and was ordered to
pay attorney fees, challenged the legislation. The Supreme
Court, noting that corporations are considered “persons”in
law, held that classifications made by state legislatures could
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not be arbitrary but must be based upon “some reasonable
ground—some difference which bears a just and proper
relation to the attempted classification.” The Court thus
overturned the state statute ‘holding that there was no
rational basis for singularly penalizing railroad companies
regarding the recovery of attorney fees.

Although Gulf applied the rational basis standard to
overturn state legislation, most cases decided under the
standard upheld the constitutionality of the legislation chal-
lenged on equal protection grounds. A good example of this
trend was in Lindsley v. Natural Carbonic Gas, 220 U.S. 61
(1911), which upheld a state statute prohibiting the pumping
of water containing carbonic gas from wells drilled in rock
but allowed the pumping of water from other wells. The
Court’s opinion laid out the rational basis test, stating (1) the
exercise of a state’s police power was subject to wide discre-
tion and only prohibited when the state action had no
reasonable basis and was purely arbitrary, (2) the rational
basis standard did not demand equality made with
“mathematical nicety,” (3) the burden of showing irrational-
ity was on the party challenging the state action.

In modern times, another area where the rational basis
standard has been applied is in the economic regulation of
public welfare programs, In United States Department of
Agriculture v. Moreno, 413 U.S. 528 (1973), the appellees
challenged the constitutionality of a section of the Food Stamp
Act which excluded from participation any household con-
taining an individual who is unrelated to any other mernber
of the household. The appellees argued that this section
created an unreasonable classification between households
of related persons and households containing one or more
unrelated persons. The government argued that the section
was intended to make “hippy” communes ineligible for
assistance and to prevent fraud in the program. The Court
first found that there could be no legitimate governmental
purpose in singling out a socially unorthodox group for
unequal treatment under the Act. The Court then said that
the denial of assistance to otherwise eligible households
containing unrelated members did not “constitute a rational
effort” to prevent fraud in the program because in practical
operation the exclusion would affect only those persons
“who are so desperately in need of aid that they cannot even
afford to alter living arrangements so as to retain their
eligibility.” Although the Court here expressly applied the
rational basis standard to the equal protection issues pre-
sented, it appears that the standard contains sufficient flexi-
bility to supply the courts with authority to accept or reject
statutory classifications based on a broad notion of rational-
ity. In sum, to uphold a law or regulation under the rational
basis standard, the state merely has to show some reasona-
ble basis for the classification that will accomplish a legiti-

mate government purpose.

D. HIGH-LEVEL SCRUTINY—THE STRICT-
‘SCRUTINY STANDARD

As the equal protection analysis developed, certain classi-
fications made by the states were subjected to a higher form
of scrutiny by the courts. This strict scrutiny standard was
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applied to these classifications because they inherently
undermined equal protection. The courts employed this
standard where the state action involved a “suspect classifi-
cation” or a classification affecting a “fundamental right.”
Such an action would only be valid if it was necessary to
promote a “compelling” state interest and it was the least
burdensome alternative available to advance that interest.
As with the rational basis standard, rigid application of the
strict scrutiny standard has not been possible because of the
intricate nature of the issues involved.

1. Suspect Classifications

Classifications involving race, alien status, national
origin, and religion have generally been treated as “suspect,”
thereby requiring the strict scrutiny standard of review.
Variations in the application of the strict scrutiny standard
to these classifications can be observed in Supreme Court
decisions discussed below, particularly regarding race and
alien status.

a. Race

(1) Racial Discrimination in General

Because of the continuous problem of racial discrimina-
tion in Americansociety after the end of slavery, many equal
protection cases deal with state policies that discriminate
against black people. Strauder v. West Virginia, 100 U.S.
303 (1879), was the first Supreme Court case to hold that the
Equal Protection Clause was violated by a state law that
discriminated on the basis of race. Here, the state statute
provided that only “white male persons” would be assigned
Jjury service. In a constitutional challenge to the statute, the
Court said that the law amounted to a denial of equal
protection to black people. The case of Yick Wo v. Hopkins,
118 U.S. 356 (1886), involving the discriminatory adminis-
tration of state laws against Chinese people, made it clear
that the Equal Protection Clause protected all races of
people, ‘

In spite of these initial decisions, the Supreme Court in
1896 created the “separate but equal” doctrine authorizing
racial segregation in Plessy v. Ferguson, 163 U.S. 537
(1896). In this case,a Louisiana statute required all railroads
to provide “separate but equal” accommodations for white
and black passengers and imposed a criminal penalty onany
passenger insisting on accommodations in the area of the
other race. The Court upheld the statute stating that the
Equal Protection Clause was not intended to abolish all
racial “distinctions” nor enforce “social” as opposed to po-
litical equality. Thus racial segregation had the force of law
for almost sixty years until the Supreme Court decision in
Brown v. Board of Education, 347 U.S. 483 (1954), infra,
struck down the “separate but equal” doctrine.

In Loving v. Virginia, 388 U.S. 1 (1967), a case involving
an equal protection challenge to a state law prohibiting
interracial marriages, the Court dissussed the modern adap-
tation of the strict scrutiny standard. The Court found racial
classifications to be inherently suspect and, therefore, subject
to the “most rigid scrutiny.” The Court said that if the racial
classification was not necessary to the accomplishment of
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some permissible state interest independent of a racially
discriminatory purpose, then it was invalid.

In Washington v. Davis, 426 U.S. 229 (1976), plaintiffs
claimed that an entrance test for a police training program
had a racially discriminatory impact. However, the Court
said a showing that the state action (the entrance test admin-
istered by the state) adversely affected members of one race
more than others would not be sufficient to prove a violation
of the Equal Protection Clause. To violate the Constitution,
the Court held that the plaintiffs must show that the state
intended to discriminate,

(2) School Desegregation

The first area of attack against racial discrimination was
education. In Brown, supra, the Supreme Court invalidated
state-imposed racial discrimination in public schools. Not-
ing the importance of education and the detrimental effects
racial segregation had on black children, the Court said,
“We conclude that in the field of public education the doc-
trine of ‘separate but equal’ has no place. Separate educa-
tional facilities are inherently unequal.” In Brown v. Board
of Education (Brown II), 349 U.S. 294 (1955), the Court left
the task of desegregation of public schools to the lower
federal courts. Because of the resistance to desegregation,
the process was slow and to this day remains a source of
controversy.

In Swann v. Charlotte-Mecklenburg Board of Education,
402 U.S. 1 (1971), the Supreme Court again entered the pro-
cess to press for speedier desegregation of “dual” school sys-
tems. These school systems were primarily located in the
South where state-imposed desegregation created many one-
race schools, The Court held that in these “dual” school sys-
temns the racial composition of the schools could be taken into
account in determining the remedy for desegregation. The
Court also ruled that bus transportation and the assignment
of students on the basis of their race could be utilized to
desegregate these school systems.

In the North and the West, most states had not mandated
segregated “dual” school systems as a policy. Nevertheless,
as a result of “unofficial” local policies and residential pat-
terns, segregated schools existed in many areas. Mostcurrent
school desegregation cases involve school systems of this
type. In Keyes v. School District No. 1, 413 U.S. 189 (1973),
the Supreme Court stated that under the Equal Protection
Clause a complainant would have to prove that segregation
in the schools was the result of the intentional acts of the
school authorities, but such a showing of intentional segre-
gation in a substantial portion of the schools would support
a presumption that the school district was operating a
“dual” system as in Swann. Another problem in desegregat-
ing these schools was the entrenchment of segregation
caused by “white flight"—residential movement of white
people to suburban school systems creating more and more
predominantly biack urban schools. In Milliken v. Bradley,

418 U.S. 717 (1974), a federal district judge found that

school authorities in Detroit, Michigan, maintained a policy
of segregation in the schools. Because the Detroit school
system was overwhelmingly black, the judge ordered a deseg-
regation plan involving several suburban school districts.
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The Supreme Court held that the federal district court could
not order such a plan unless it was shown that the racially
discriminatory acts of the state or suburban school districts
had been a substantial cause of the interdistrict segregation.

Other recent Supreme Court cases have discussed reme-
dies to desegregate the schools. In Pasadena City Board of
Education v. Spangler, 427 U.S. 424 (1976), the Court said
that lower court desegregation orders cannot require the
annual adjustments of the racial mixture of public school
student populations, Two recent cases, Dayton Board of
Education v. Brinkman, 443 U.S. 526 (1979) and Columbus
Board of Education v. Penick, 443 U.S. 449 (1979), held that
systemwide relief in a school district was appropriate if the
district’s school board deliberately segregated a substantial
portion of the school district in the past because a presump-
tion would be made that the current segregation of the

schools resulted from past school board policies.

b. Alien Status

As with race, the courts have held that alien status is a
suspect classification subject to the strict scrutiny standard
of review. In Sugarman v. Dougall, 413 U.S. 634 (1973), a
state law excluded all aliens from competitive civil service
employment. The Supreme Court stated that under the
strict scrutiny standard, classifications based on alien status
were permissible only if necessary to achieve a substantial
interest and must be narrowly confined to the achievement
of that interest. Here, the Court said that the state law could
not withstand this scrutiny because the law was too broad in
application and unsupportable by any substantial state
interest, However, the Court qualified its ruling stating that
certain appropriately defined positions within the state civil
service could be limited to a qualification of citizenship. The
Court relied on this qualification in Foley v. Connelie, 435
U.S. 291 (1978), to uphold a state statute that excluded
aliens from becoming state police officers. The Court rea-
soned that the state had a legitimate interest in limiting this
employment because the officers directly participated in the
execution of public policy.

Even though the courts have treated alien status as a
suspect classification like race, it appears that the substan-
tiality of the states” interests regarding classifications based
on alien status can be found in instances where similar
reasoning would be unacceptable regarding racial
classifications.

2. Partially Suspect Classifications

Because of vacillation in many court decisions, some
classifications must be categorized as partially suspect clas-
sifications, sometimes subject to high-level scrutiny or some-
times subject to a lower level scrutiny. Such classifications
are sex, legitimacy, and wealth.

a. Sex

The court decisions involving classifications based on sex
indicate the difficulties the courts have had in applying a
strict scrutiny, rational basis, or other standard of review to
these classifications. In Reed v. Reed, 404 U.S. 71 (1971), the
Supreme Court invalidated a state statute which provided

82

that when two individuals were otherwise equally entitled to
appointment as administrator of an estate, the male appli-
cant was to be preferred to the female. The Court seemingly
applied the rational basis standard here stating that this
classification based on sex had to be reasonable and not
arbitrary and must have a “fair and substantial relation to
the object of the legislation.” Although the standard applied
here was not the traditional formulation of the rationality
test (since it called for a substantial rather than rational
relationship between the classification and the governmen-
tal objective), the Court nevertheless said it was applying a
rationality test.

The Court’s decision in Frontiero v. Richardson, 411
U.S. 677 (1973), aroused more confusion. This case involved
a federal statute which allowed a male member of thearmed
forces to claim his wife as a dependent whether or not the
wife was dependent on the husband for support, but allowed
a female member to claim her husband as a dependent only
if he in fact was dependent on her for more than haif of his
support. Justice Brennan wrote the plurality opinion, in
which three of the justices concurred, stating that “classifica-
tions based upon sex, like classifications based on race,
alienage, or national origin are inherently suspect, and must
therefore be subjected to strict judicial scrutiny.” Justice
Brennan found that the classification, being “inherently
suspect” could not be justified by the government on the
basis of “administrative convenience” under the strict scru-
tiny standard. In a concurring opinion by Justice Powell,
joined by two other justices, he objected to the use of the
strict scrutiny standard, rnoting that sex was not a suspect
ciassification. He argued that the rationality test of Reed
invalidated the statute here and found no support for the
view that sex was a suspect classification.

Since a majority of the justices would not agree that sex
was a suspect classification entitled to strict scrutiny, Justice
Brennan in Craig v. Boren, 429 U.S. 190 (1976), urged the
Court to adopt an intermediate standard applicable to clas-
sifications based on sex. Craiginvolved a state statute which
prohibited the sale of 3.2% beer to males under age2landto
females under age 18. A male challenged the constitutional-
ity of the law, claiming it constituted a denial of the equal
protection to males 18-21 years of age. In another plurality
opinion by Justice Brennan, he argued that classifications
based on sex were “subject to scrutiny [but not strict scrut-
iny] under the Equal Protection Clause.” However, the
justice made it clear that under this standard such classifica-
tions would only be upheld if they served “important
governmental objectives” and were “substantially related to
achievement of those objectives.” In other words, to justify
such classifications, more than a rational basis would have
to be shown. Hence, the intermediate standard—something
less than strict scrutiny but something more than
rationality—was stated for the first time. Justice Brennan
found that the classification.employed by the statute here
was not substantially related to the achievement of impor-
tant governmental objectives because there was no proof
that the statute enhanced traffic safety, as wasargued by the
state.
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In the case of Orr v. Orr, 440 U.S. 268 (1979), a state
statute allowed awards of alimony to women but not men.
In Justice Brennan’s majority opinion, he again applied the
intermediate level of scrutiny stating that the classification
was not substantially related to the achievement of impor-
tant governmental objectives because it used sex asa “proxy
for need” and was stereotypic in assuming that women need
“special protection.”

Recently, the issue of sex discrimination arosein the draft
registration case, Rostker v. Goldberg, 448 U.S. 1306
(1989) (included in Cases for Students). Fursuant to Con-
gress' constitutional power “to raise and suppert Armies”
and “provide and maintaina Navy,” Congress rejected Pres-
ident Carter's recommendation to have both men and
women register for the draft and passed a resolution provid-
ing that only men between ages 18 to 21 register. The
Supreme Court held that Congress acted within its constitu-
tional authority in authorizing draft registration for men,
and not women, The Court held that Congress was entitled
to considerable deference in military matters because of the
express prescription in the Constitution and the Court’s own
incapacity to effectively review national defense matters.
Relying  on federal laws and military policy excluding
women from military combat service, the Court said that
Congress was entitled to treat women differently for the
purposes of draft registration, since the purpose of registra-
tion was to prepare for a draft of combat troops.

Justice Marshall filed a dissenting opinion stating that he
would have applied the intermediate standard from Craig,
supra, to this case. He found that the sex classification was
not substantially related to the achievement of the impor-
tant objective of maintaining a military force, The Justice
said that registration of women would not detract from the
draft, since military needs were not solely for combat
services.

This developing intermediate standard of review in the
equal protection analysis has been accepted by a plurality of
the Court, Whether this standard is to be wholly accepted as
part of the equal protection analysis will be determined in
future decisions. But many of the justices have argued for its
adoption in cases involving affirmative action and classifica-
tions based on sex, legitimacy, and wealth.

b. Illegitimacy

How the Court will review classifications according to
legitimacy is another area in which the standard wavers. In
Levy v, Louisiana, 391 U.S. 68 .(1968), a state statute
excluded illegitimate children from maintaining wrongful
death actions onthe basis of their parent’s death. The Court
clearly attempted to employ the rational basis standard in
striking down the state statute here but spoke of the invid-
ious nature of classifications based on legitimacy, In
Mathews v. Lucas, 427 U.S. 495 (1976), a provision of the
Social Security Act made certain illegitimate children eligi-
ble for benefits based on their dependency if it was shown
that the deceased wage-earner was the child’s parent and, at
the time of his or her death was living with the child or was
contributing to the child’s support. This showing was not
necessary for other children because dependency was pre-

sumed. The Court first rejected application of the strict
scrutiny standard here, instead applying a rationality stand-
ard. The Court found that the purpose of the provision was
to provide assistance based upon the dependency of the
child. Since the classification concerning illegitimate child-
ren was reasonably related, as an administrative conven-
ience, to the determination of dependency, the court found it
valid. But then, the Court talked of substantial relation
between the purpose of the provision and the classification
indicating that more judicial scrutiny may be called for than
in the traditional rationality test.

c. Poverty

Is poverty a suspect classification? In the important case
of San Antonio Independent School District v. Rodriguez,
411 U.S. | (1973) (included in Cases for Students), the
appellees challenged the Texas method of public school
financing on the basis that expenditures per pupil varied
between school districts so that expenditures in low tax base
districts were much lower than expenditures in high tax base
districts. Justice Powell's opinion for the majority rejected
the challenge on account of wealth discrimination, noting
that there was no class of identifiably poar persons discrimi-
nated against under the system. Therefore, no suspect classi-
fication was found requiring strict scrutiny by the Court. In
a dissenting opinion by Justice Marshall, he believed the
issue was discrimination on the basis of group wealth and
that “careful Judicial scrutiny” of such a classification was
necessary. Here, such scrutiny showed that the classification
bore no relationship to the important governmental inter-
ests of education.

In sum, the Court has indicated some characteristics uti-
lized in determining the “suspectness” of the classifications
discussed above. In Frontiero, supra, concerning sex-based
classifications, Justice Brennan looked to the visibility and
immutability of the classification. In Rodriguez, supra,
involving wealth  discrimination, Justice Powell noted a
number of characteristics that typify the “traditional indica
of suspectness”—is the class “saddled with disabilities,”
“subjected to a history of purposeful unequal treatment,”
“relegated to a position of political powerlessness,” or in
need of “protection from the majoritarian political pro-
cess.” Finally in Mathews, supra, regarding classifications
as to legitimacy, Justice Stevens' dissenting opinion looked
at the customs and traditions used to justify invidious
classifications.

d. Preferential Treatment to Redress Past Discrimination—
Affirmative Action
It is a fundamental principle of the law that “where there
has been a wrong, there must be a remedy.” What remedies
are to be designed for societal wrongs (past discrimination,
segregation, unequal opportunity) committed against
groups of people? Will such remedies include classifications

which unconstitutionally infringe o1 the rights of other? The

controversy surrounding affirmative action and other anti-
discrimination programs has involved such issues.

These issues have arisen in cases involving federal laws
which granted some Native Americans a preference in
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employment in the Bureau of Indian Affairs (approved in
Morton v. Mancari, 417 U.S. 535 (1974)—preference rea-
sonable because “political not racial” and furthers Indian
self-government); federal laws giving females a longer
tenvre of service in the Navy over males before mandatory
discharge for failure of promotion (approved in Schlesinger
v. Ballard, 419 U.S. 498 (1975)—rational purpose in com-
pensating women for lack of opportunity in the past); and
federal laws allowing women to exclude more low-paying
earning years than men in computing Social Security bene-
fits (approved in Califano v. Webster, 430 U.S.313(1977)—
served important governmental objectives and substantially
related to achievement of those objectives because “compen-
sated women for past economic discrimination™).

Recently, the Supreme Court was confronted with these
issues in Regents of University of California v. Bakke, 438
U.S. 265 (1978) (included in Cases for Students). Here,
Bakke challenged the constitutionality of a special admis-
sion program at the University of California at Davis Medi-
cal School. Candidates for this special admission program
indicated whether they were “economically and/or educa-
tionally disadvantaged” or members of a “minority group.”
They were considered separately from general admission
candidates, and sixteen positions out of a total of 100 were
set aside for the special admission program. Bakke, a white,
male applicant, applied twice for general admission but was
rejected although applicants admitted under the special
admission program had lower grade point averages and
admission test scores. Bakke argued that the special admis-
sion program excluded him on the basis of race in violation
of the Equal Protection Clause and Title VI to the 1964 Civil
Rights Act, which prohibited the exclusion of any person on
the grounds of race, color, or national origin from a pro-
gram receiving federal aid.

With an unusual alignment of many opinions, it was
Justice Powell who represented the final decision of the
Court. Justice Powell sided with four other justices (Ste-
vens, Burger, Stewart, and Rehnquist) to hold that the spe-
cial admissicn program was illegal and that Bakke should be
admitted into the school. He then sided with four other
Justices (Brennan, White, Marshall, and Blackmun) to
hold that the race of an applicant could be taken into
account in the admission process.

Although they would agree with Justice Powell that the
Davis special admission program was illegal, Justices Ste-
vens. Stewart, and Rehnquist, and Chief Justice Burgeralso
believed that the program violated Title V{ of the 1964 Civil
Rights Act because Bakke was exclided from the special
admission program solely because of his race. Thus these
justices based their decision on the federal statute and did
not reach the constitutional issues.

Justice Powell utilized an equal protection analysis and
found that the special admission program made classifica-
tions based on race. He found no merit in the argument that
because the classifications applied to a white male they were
not suspect. He held that all racial classifications were inher-
ently suspect and, therefore, were subject to strict scrutiny.

Justice Powell then considered whether a compelling
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interest would justify the use of these racial classifications.
He found that the race of an applicant could be considered
as a factor in the admission process based on the compelling
interest in attaining a diverse student body. However, he
found the Davis approach violated the Equal Protection
Clause because racial classifications were the sole factor in
excluding white applicants from the special admission pro-
gram, and less exclusive alternatives were available which
allowed race to be considered as one factor among other
equally valid factors contributing to diversity.

The Brennan opinion, with Justices White, Marshall, and
Blackmun concurring, first agreed with Justice Powell that
race could be taken into account in university admissions.
They endorsed race-conscious affirmative action programs
in general and also would have approved the Davis special
admission program in particular. Justice Brennan would
have applied the intermediate level of scrutiny to the Davis
case as in Craig, supra. He felt that the classification
involved here was not suspect because white males did not
meet the criteria of suspectness, i.e., as a class, they were not
subjected to a history of discrimination and inferior treat-
ment nor were they stigmatized as a politically powerless
segment of -society. He said if the classification could be
justified as serving important governmentai objectives and
shown to be substantially related to the achievement of
those objectives, then such a classification was valid. Justice
Brennan found that the Davis special admission served the
important governmental objective of remedying past socie-
tal discrimination, which resulted in substantial minority

underrepresentation in medical schools.
In sum, the rule coming from the Bakke case states that

where affirmative action programs, at least in education,
give special consideration to the race of an individual, such
programs may bc valid so long as race is not the exclusive
and determinative factor.

In another important case, this time involving a congres-
sionally enacted affirmative action program in the con-
struction industry, the Court, in Fullilove v. Klutznick, 448
U.S. 448 (1980), dealt with the issue of preferential treat-
ment to redress past discrimination. In the Public Works
Act of 1977, Congress included a provision requiring that at
least 10% of any construction contract involving business
with the federal government be set aside for “minority busi-
ness enterprises”—minorities being defined as “Negroes,
Spanish-speaking people, Orientals, Indians, Eskimos, and
Aleuts.” The requirement could be waived where the con-
tractor demonstrated that it would be unfeasible because of
a lack of minorities in the area, In the Chigf Justice's opin-
ion, Congress did not have to act ina “color-blind fashion”
when attempting to prevent publicexpenditures from perpet-
uating the effects of past discrimination in the construction
industry. He found that the 10% set aside was reasonably
calculated to accomplish legitimate remedial objectives and
would pass cither the rationality or strict scrutiny test, Jus-
tice Powell concurred applying his Bakke approach to
uphold the provision because Congress made sufficient find-
ings of past disctimination in the ~onstruction industry.
Justices Marshall, Brennan, and Blackmun found the provi-
sion acceptable under the intermediate equal protection
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standard. Justices Ste-vart and Rehnquist dissented because
the government had acted to the detriment of many persons
because of race. .

Regarding affirmative action in the area of employment,
Fullilove indicates that racial quotas may be used when
findings of past societal discrimination by Congress sup-
port its race-conscious remedial action.

3. Classifications Affecting Fundamental Rights

A counterpart test under the strict scrutiny standard
involves classifications that have deleterious effects on “fun-
damental” rights. In this area, the courts have primarily
been concerned with a determination of what are the “fun-
damental” rights that are protected by the Equal Protection
Clause. The determinative factor demarcating these rights is
whether such rights are explicitly or implicitly guaranteed
by the Constitution.

a. Free Expression

The Court ie Police Department of Chicago v. Mosley,
408 U.S. 92 (1972) (included in Cases for Students) applied
the strict scrutiny test to a local disorderly conduct ordi-
nance that prohibited picketing near a public school but
exempted picketing involving a labor dispute, The appellee
had singly conducted a peaceful picket outside a high school,
claiming it practiced racial discrimination. When told he
would be rrested under the ordinance if he continued pick-
eting, he filed a suit claiming the ordinance punished activity
protected by the First Amendment and denied him equal
protection by exempting labor picketing from the general
prohibition. The Supreme Court held the ordinance to be
unconstitutional in making. an impermissible distinction
between labor picketing and other peaceful picketing. The
Court said that although states were allowed to regulate
picketing in the public interest, such regulations were sub-
ject to strict scrutiny and must serve a substantial govern-
mental interest. The Court found that the ordinance allowed
forbidden discrimination toward different means of expres-
sion based on the content of the expression,

b. Right to Travel

In Shapiro v. Thompson, 394 U.S. 618 (1969), the
Supreme Court invalidated a state statute requiring resi-
dency in the state for at least one year in order to become
eligible for public welfare. The Court reasoned that the
statute created two classes of residents—needy residents
residing in the state for a year or more and needy residents
residing in the state less than a year. Applying the strict
scrutiny standard, the Court found that such a classificatior
penalized the exercise of the right to travel between states.
Such a right, according to the Court, was implicitly guaran-
teed by the Constitution, and classifications impinging upon
such a right ceuld only be justified if necessary to promote a
compelling governmental interest. The Court found that the
state had no compelling interest in deterring the migration
of indigents into the state since this would burden their right
to interstate travel.

In Memorial Hospital v. Muricopa County, 415 U.S. 250
{1974), the Court similarly struck down a one-year residency

requirement in order to receive non-emergency medical care
at the public’s expense. The Court implied that the infringe-
ment on the right to travel was buttressed by the significance
of the governmental benefit (welfare assistance and medical
care assistance) involved.

c. Right to Vote

In an important equal protection case, Reynolds v.
Sims, 377 U.S. 533 (1964), the Court applied the strict
scrtitiny standard to state legislative apportionment invali-
dating a state plan which did not provide fair and effective
representation for all citizens. The Court found that appor-
tionment based on geographical rather than population
criteria often disproportionately affected large urban dis-
tricts in favor of small urban districts. The Court held that
the right to vote was a fundamental interest, and apportion-
ment plans based on anything but population—“one per-
son, one vote”—could not be justified as advancing any
compelling governmental interest.

Harper v, Virginia Board of Elections, 383 U.S. 663
(1966) involved a challenge to the constitutionality of a state
poll tax which required all citizens to paya $1.50 fee in order
to vote, The Court held that qualifying the right to vote on
the ability to pay the fee was unconstitutional because the
right to vote was a fundamental right that could not be
burdened by classifications according to wealth.

Dunr v. Blumstein, 405 U.S. 330 (1972), involved a state

. requirement that a voter be a resident of the state forat least

one year and the county for at least three monthsin orderto
register to vote. The Court applied the strict scrutiny test
holding that the durational residence requirement would be
invalid unless necessary to meet a compelling state interest.
The Court struck down the requirement on twocountsasan
infringement on the right to vote and the right to interstate
travel, both being fundamental rights.

d. Right to Privacy

The Supreme Court has recognized a right of personal
privacy implicitly guaranteed by the Due Process Clause. In
Roe v. Wade, 410 U.S. 113 (1973), the Court held that a
woman'’s decision as to whether to terminate her pregnancy
was within her constitutionally protected right of privacy.
Therefore, the Court said that during the first trimester of
pregnancy, the state could not unduly interfere with a wom-
an’s “abortion decision.”

After the controversial decision in Roe, cases arose
involving the right to make the “abortion decision” and
equal protection. In Maher v. Rae, 432 U.S. 464 (1977), the
issue was whether the Equal Pintection Clause required a
state welfare program to pay the medical expenses incident
to indigent women'’s nontherapeutic abortions when it paid
for medical expenses incident to childbirth. A federal dis-
trict court invalidated the regulation, holding that the state -
was discriminating against those seeking to exercise a funda-
mental right based on the state's own notion of morality
since it singled out this among many expenses arising from
pregnancy. The Supreme Court reversed the district court,
stating that Roe did not stand for a “constitutional right to

85



T R T

o et
et

an abortion.” The Court said the fundamental right pro-
tected in Roe was the woman's freedom of choice. Here, the
Court found that the state regulation did notinfringe upona
woman’s freedom of choice because the state could legiti-
mately favor childbirth over abortion in its administration
of public funds. Based on this same interest, the Court
upheld the regulation under the rationality test.

e. Nonfundamental Rights

The Supreme Court hasalso had to make difficult distinc-
tions between constitutionally protected fundamental inter-
ests and important but nonfundamental interests.
Dandridge v. Williams, 397 U.S. 471 (1970), involved a state
regulation that placed a financial ceiling on the total amount
of public assistance a family could receive under the state
welfare program. The regulation was challenged on the basis
that it discriminated against large families with needs greatly
in excess of the maximum limit on benefits. The Court was
unwilling to find a fundamental right to receive public wel-
fare since such an interest had no explicit constitutional
basis. Because the regulation involved here was in the field
of social welfare, the Court held that the rationality stand-
ard applied and the regulation was upheld.
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In Rodriguez, supra, the Court held that education was
not a constitutionally protected fundamental right under the
Constitution and thus withheld application of the strict
scrutiny standard to this interest. The Court noted the
importance of education but found no constitutional basis
to hold education to be a fundamental right. The Court’s
concern was that such a holding would put it in a legislative
rather than judicial role.

E. CONCLUSION

Because of the socially sensitive issues confronting the
courtsin the area of equal protection, the reoccurring prob-
lem regarding judicial review of such issues remains one of
the most difficult assignments for the Supreme Court. As
the ultimate arbiter of constitutional standards of review, it
will be interesting to see if the Court, as a whole, accepts the
trend toward injecting an intermediate level of review in the
equal protection analysis or develops a novel multi-level
standards.
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5. Religion and Constitutional Law

by David M. Schimmel

Cases for Students

A. School Prayer and Bible Reading
Abington School District v. Schempp, 374 U.S. 203 (1963)
Is it unconstitutional to require prayers or Bible reading in public schools?
B. Conflicts Between Religious Practices and the Law
People v. Woody, 61 Cal. 2d 716 (1964)
Do members of the Native American church have the right to use peyote in their religious ceremonies?
C. Teaching About Evolution
Epperson v. Arkansas, 393 U.S. 97 (1968)
Is it unconstitutional to prohibit schools from teaching about evolution?
D. Compulsory Education and the Amish
Wisconsin v. Yoder, 406 U.S. 205 (1972)
Can the state compel students to go to school if schooling violates their religious beliefs?
E. The Ten Ccmmandments in School
Stone v. Graham, 449 U.S. 39 (1980)
May states require that the Ten Commandments be displayed in all public school classrooms?

Summary of the Law for Lawyers and Teachers

A. Introduction
1. Historical Content
2. The Intent of the Framers
3. The Religion Clauses
B. The Establishment Clause
I. Secular Purpose
2. Secular Effect
3. No Excessive Entanglement
C. The Free Exercise Clause
1. Sincerity
2. Centrality
3. The Balancing Test
D. Religion in School
. Bible Reading
. School Prayers
. Transcendental Meditation
. Silent Meditation or Prayer
. Release Time
. Invocations and Benedictions
E. Student Questions
F. Conclusion

N h B N
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5. Religion and Constitutional Law

Cases for Students

A. SCHOOL PRAYER AND BIBLE READING:
Abington v. Schempp (1963)

Facts

Roger and Donna Schempp, students in Pennsylvania’s
Abington High School, believed that reading the Bible and
reciting the Lord’s Prayer during opening exercises at the
school violated their First Amendment rights. Each day, ten
verses from the Bible were chosen and broadcast over the
intercom system without comment by students, This was
followed by the Lord’s Prayer, the flag salute, and
announcements. The law that required the Bible reading
also allowed students to be excused upon the written request
of their parents. Mr. and Mrs. fichempp considered having
their children excused but felt that this would result in their
being considered “oddballs” and perhaps “un-American

atheists.” Therefore, Roger, Donna, and their parents felt ’

the school’s “religious activities” violated their rights, and
they took their case to court.

Issues for Discussion

1. What specific part of the Constitution is relevant to
this. case? Does the First Amendment apply to
Pennsylvania?

2. Does the Pennsylvania Bible reading law constitute an
“establishment of religion?” Does it interfere with the
Schempps’ religious freedo:t! Even if it does; wouldn’t the
option to be excused solve the problem?

3. What about the rights of those who want to pray?
Shouldn’t they have as much freedom as those who don’t?

NOTES:
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Decision. of the United States Supreme Court .

A state law requiring the reading of the Bible and the
recitation of the Lord’s Prayer at the opening of the school
day violates the Establishment and Free Exercise Clause of
the First Amendment.

Reasoning of the Court

On behalf of the Court, Justice Clark explained that the
First Amendment, which prohibits Congress from making
laws “respecting an establishment of religion or prohibiting
the free exercise thereof,” also prohibits state governments
from making such laws. This is because the Supreme Court
has ruled that the “liberty” mentioned in the Due Process
Clause of the Fourteenth Amendment incorporates the free-
doms guaranteed in the First Amendment.

Justice Clark wrote that the Establishment Clause rests
on the belief “that a union of government and religion tends
to destroy government and to degrade religion.” When the
government aids one form of religion, it incurs “the hatred,
disrespect, and even contempt” of those who hold contrary
beliefs. Therefore, the government must be neutral in mat-
ters of religion; it should not prefer one religion over
another, nor should it prefer religion over non-religion.
Similarly, the Free Exercise Clause of the First Amendment
recognizes the right of every person to freely choose his own
religious training and observance, free of any influence by
the government. To guarantee this neutrality, the govern-
ment cannot pass any laws unless they have a “secular
purpose” and their “primary effect neither advances nor
inhibits religion.”

Applying these principles to the facts of the Schempp
case, the Court found that the state violated the First
Amendment. This was because state law required students
to attend school and required the reading of the Bible and
the recitation of the Lord’s Prayer undér the supervision of
school authorities. The Court found that these opening
exercises were a “religious ceremony”™ and that the laws
requiring them violated the rights of the Schempp children
and their parents.

The fact that parents could excuse their children from the
religious exercises did not save the law. Inanearlier case, the
Court wrote that when the power, prestige, and support of
the government is placed behind a particular religious belief
or practice, “the indirect coercive pressure upon religious
minorities to conform™ to the prevailing “officially
approved” religious practice is plain.

Finally, the Court emphasized that this decision, which
protects the right of the Schempp family, does not interfere
with the religious freedom of the majority. While the Free
Exercise Clause prohibits government from denying anyone
their right to freedom of religion, “it has never meant that a
majority could use the machinery of the State to practice its
belief.” As Justice Clark noted, the purpose of the Bill of
Rights was to place certain fundamental liberties such as
religious freedom “beyond the reach of majorities and offi-
cials and to establish them as legal principles to be applied
by the courts.”
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In a dissenting opinion, Justice Stewart wrote that if
religious exercises are prohibited in schools, then secularism
is favored and religion is placed at a “state-created disadvan-
tage.” According to Justice Stewart, a position of neutrality
on the church-state issue would allow but not require reli-
gious activities.

NOTES:
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B. CONFLICTS BETWEEN RELIGIOUS PRACTICES
AND THE LAW: People v. Woody (1964)

Facts

On April 28, 1962, a group of Navajo Indians met in the
California desert to perform a religious ceremony which
included the use of peyote. Police officers, who observed the
ceremony, arrested Jack Woody and several other Indians
because their use of peyote (which causes hallucinations)
violated state law.

Peyote plays a central role in the ceremonyand practice of
the Native American Church. Members believe that peyote
embodies the Holy Spirit and that those who use it enterinto
direct contact with God. It serves as a sacramental symbol
similar to bread and wine in Christian churches, and its use
for non-religious purposes is sacrilegious.

Woody claimed that prohibiting members of his church
from using peyote restricted their freedom of religion. The
prosecution argued that police could not effectively enforce
narcotics laws if exemptions were granted to anyone who
claimed he was using peyote for religious purposes.

Issues for Discussion

1. Did the enforcement of California’s law against using
peyote interfere with Woody's religious beliefs and practic-
es? Should the courts prohibit the enforcement of these
laws against Indians? Against anyone who uses drugs for
religious purposes?

2. Should all religious beliefs and practices be protected
by the Constitution? Or should beliefs receive more protec-
tion than practices?

3. Are there any circumstances in which police should
enforce laws that restrict religious practices or ceremonies?

T B,
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Decision of the California Supreme Court

The religious practice by the Native American Church
involving use of peyote is protected by the First Amendment
and, therefore, exempt from enforcement of a state’s narcotic
laws.

Reasoning of the Court

The court found that the statute against using peyote
seriously interfered with the religious freedom of members
of the Native American Church since the “sacramental use
of peyote composes the cornerstone” of their religion. But
this finding did not resolve the case because it dealt with
religious practice, not belief. While the Constitution’s “pro-
hibition against infringement of religious belief is absolute,”
governments can restrict religious practices if the restric-
tions serve a “compelling state interest.”

According to the court, the state did not have compelling
reasons to enforce the laws against peyote which restricted
Woody’s religious freedom. Evidence indicated that Navajo
children never used peyote, that its use caused no permanent
injury, that it was only used during religious ceremonies,
that other states allowed Indians to use peyote for sacramen-
tal purposes, and that this did not prevent those states from
effectively enforcing their narcotics laws.

In view of this evidence, the court weighed the competing
arguments of Woody and the prosecution “on the symbolic
scales of constitutionality.” On one side they placed the
weight of freedom of religion; on the other, the weight of the
state’s “compelling interests.” Since the use of peyote wasan
esseniial part of Woody’s religious experience, greater
weight is given to the religious practice. Since granting
members of the Native American Church an exemption
from the enforcement of the narcotics laws presents only a
slight danger to the state, the second weight is relatively
light. Thus the court concluded that “the scale tips in favor
of constitutional protection.”
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C. TEACHING ABOUT EVOLUTION: Epperson v.
Arkansas (1968)

Facts

As a result of support by certain religious groups, the
Arkansas Legislature passed an “anti-evolution” statute in
1928. The law prohibited any state-supported school from
teaching the theory that “mankind ascended . . . from a
lower order of animals.” In 1965, Susan Epperson, a young
zoology teacher ina Little Rock high school, wanted tousea
new biology text that contained a chapter on Darwin’s
theory of evolution. Because Epperson feared that her use of
the text would violate state law and result in her dismissal,
she asked an Arkansas court to declare the anti-evolution
law unconstitutional. The trial court held that the law vio-
lated the First Amendment, but the Supreme Court of
Arkansas upheld the law as a reasonable exercise of the
state’s power to specify the curriculum in public schools.
Epperson appealed to the United States Supreme Court.

Issues for Discussion

1. Does the anti-evolution law violate the First Amend-
ment? Does the teaching of evolution viclate the religious
beliefs of some citizens? What reasons or evidence supports
your view?

2. What is the purpose of the Arkansas law? Does it aid or
support any religious belief?

3. Even if a religious group cannot control the curricu-

' lum, does a state have the authority to decide what is and is

not taught? Are there limits to this authority?

NOTES:
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Decision of the United States Supreme Court

A state law prohibiting the teaching of the theory of
evolution in public schools violates the Establishment
Clause of the First Amendment.

Reasoning of the Court

On behalf of the Court, Justice Fortas outlined the princi-
ples to be applied in this case. Under the Constitution, the
government may not adopt programs or practices in its
schools which “aid or oppose” any religion. The First
Amendment “does not permit the State to require that
teaching and learning must be tailored to the principles or
prohibitions of any religious sect or dogma.” Government
should not be involved “in protecting any or all religions
from views distasteful to them.” Thus the state’s “undoubted
right” to determine the school curriculum does not carry
with it the right to prohibit the teaching of a scientific theory
“where that prohibition is based upon reasons that violate
the First Amendment.”

In this case Arkansas prohibited its teachers from discus-
sing the theory of evolution because it is contrary to the belief
that “the Book of Genesis must be the exclusive source of
doctrine as to the origin of man.” The fundamentalist reli-
gious views of some Arkansas citizens “is the law’s reason
for existence.” The purpose of the law was “to suppress the
teaching of a theory which, it was thought, ‘denied’ the
divine creation of man.” The law does not prohibit all
discussion of the origin of man, only a particular theory that
seems to conflict with the Biblical account. Therefore, the
law cannot be defended “as an act of religious neutrality”
and clearly violates the First Amendment.
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D. COMPULSORY EDUCATION AND THE AMISH:
Wisconsin v. Yoder (1972)

Facts

Jonas Yoder and several other Amish parents believed
that high school attendance was contrary to their religion.
Therefore, they refused to send their 14- and 15-year-oid
children to school after they graduated from the eighth
grade. Although they were convicted of violating Wiscon-
sin’s compulsory school attendance law {which requires
schooling until 16), they believed the law violated their First
Amendment rights and appealed their conviction.

The Amish de-emphasize material success, reject competi-
tion, and believe that salvation requires life in a church
community separate from worldly influences. They object to
high schools because of the values they teach—
competitiveness, peer group conformity, worldly success,
and technical knowledge. These values conflict with the
Amish way of life and “alienate man from God.” The Amish
do not object to sending their children to the local elemen-
tary school bec~use they believe children should have basic
education to enable them to read the Bible, to be good
farmers and citizens, anl to deal with non-Amish people,
when necessary. The state argued that compulsory educa-
tion was necessary to prepare citizens to be self-reliant and
to participate effectively in our political system.

Issues for Discussion

1. Are there good reasons for laws compelling students to
attend school? Should Amish children be exempt from such
laws? Are there other children who should also be exenpt?

2. What criteria should be used to decide who should and
should not be required to go to school? Who should make
this decision—the students, the parents, educators, or the
courts?

NOTES:
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Decision of the United States Supreme Court

A sincere and long-established religious group will be
exempted from a state’s compulsory school attendance law
where such a law would endanger or destroy the free exercise
of the group’s religious beliefs.

Reasoning of the Court

The Court began by noting that while a state has the
pewer to regulate the “duration of basic education,” its
power is not absolute when it restricts other fundamental
rights such as freedom of religion. In such cases, courts must
balance the rights in conflict. To compel school attendance
in this case, Wisconsin must show that its law does not

. significantly restrict religious belief or that its interest in

compulsory education is of compelling importance.

Based on the evidence in this case, the Court found that
compulsory secondary schooling “would gravely endanger
if not destroy” the free exercise of Amish religious beliefs,
Nevertheless, Wisconsin argued that compulsory education
was necessary to protect children against ignorance and to
equip them for life outside the Amish community if they
wished to leave. However, Justice Burger wrate that the
Amish are “productive law-abiding members of society”
who are self-sufficient, provide for their own dependents,
and accept no public welfare. “This,” he wrote, “is strong
evidence that they are capable of fulfilling the social and
political responsibilities of citizenship without compelled
attendance beyond the eighth grade at the price of jeopardiz-
ing their free exercise of religious belief.” Justice Burger
emphasized that this decision in favor of the Amish would
not apply to any group of parents who defied a state’s
compulsory education laws. It would apply only to sincere,
long-established religious groups who can prove they are
se.iously threatened by such laws and who provide adequate
alternatives for their children’s education.

In a partial dissent, Justice Douglas argued thata case like
this should not be decided without weighing the views of the
Amish children. According to Justice Douglas, if a child is
“harnessed to the Amish way of life” by his parents, his
eduzation will be truncated and “his entire life may be
stunted and deformed.”
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E. THE TEN COMMANDMENTS IN SCHOOL: Stone
v. Graham (1980)

Facts

In 1978, the Kentucky legislature passed a law requiring
that a copy of the Ten Commandments, purchased with
voluntary contributions, be displayed in every public school
classroom. The law also required that the following notation
appear below each copy: “The secular application of the Ten
Commandments is clearly seen in its adoption as the funda-
mental legal code of Western Civilization and the Common
Law of the United States.” But a group of citizens chal-
lenged the law in a Kentucky court. They argued that it
violated the First Amendment which prohibits the govern-
ment from making a law “respecting an establishment of
religion” which does not have a secular purpose. Alihough
divided, the Kentucky Supreme Court upheld the law. The
citizens appealed to the United States Supreme Court.

Issues for Discussion

1. Do you think the Kentucky law violated the First
Amendment?

2. Did the law have a secular legislative purpose? If the
legislature says the purpose of this law is secular, does that
make it constitutional?

3. Is the Ten Commandments a secular or religious docu-
ment? What do the first four commandments command?
(See Exodus 20:12-17 and Deuteronomy 5:16-21 in the
Bible.)

4, If the Ten Commandments are religious, would this
mean they can never be read in school? Or is it sometimes
permissible to study excerpts from the Bible and other reli-
gious literature?

5. Even if it were unconstitutional for the schools to buy
copies of the Ten Cormimandments, may they be displayed if
purchased with private, voluntary contributions?

NOTES:
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Decision of the United States Supreme Court
A state law requiring the posting of the Ten Command-

ments in public schools violates the Establishment Clause of

the First Amendment.

Reasoning of the Court

A majority of the Court ruled that the Kentucky law had
no secular purpose and was therefore unconstitutional.
According to the Court, the purpose of the law “is plainly
religious,” and “no legislative recitation of a supposed secular
purpose can blind us to that fact.”

Don’t the Commandments contain secular legal princi-
ples that are relevant to all citizens? No, they are not simply
universal rules prohibiting murder, stealing, false witness,
adultery, and covetousness. Rather, the first part of the
Commandments are primarily concerned with theological
beliefs and religious obligations. They command us to wor-
ship the Lord God alone, not to use the Lord’s name in vain,
to observe the Sabbath day and keep it holy, and to avoid
worshipping idols,

Does this mean that students can never read the Bible or
study the Ten Commandments in school? On the contrary,
the Court suggests that the Ten Commandments may be
integrated into the school curriculum and that the Bible may
be used when presented objectively as part of a secular study
“of history, civilization, ethics, comparative religion or the
like.” But the posting of religious texts in classrooms serves
no such educational function. According to the Court, its
purpose is “to induce the schoolchildren to read, meditate
upon, perhaps venerate and obey the Commandments.”
Although the First Amendment certainly protects the right

of individuals to post religious texts in their homes and °

church schools, it clearly prohibits the government from
doing this in the public schools.

The fact that copies of the Commandments are purchased
by private, voluntary contributions, does not make the law
less objectionable. The posting of the copies under the aus-
pices of the legislature provides the official support of the
state government that the Establishment Clause prohibits.
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J A. INTRODUCTION

Summary of the Law for Lawyers and Teachers

1. Historical Context

As history texts remind us, many early settlers came to the
New World to escape religious oppression. They left coun-
tries where citizens were expected to accept the beliefs of the
established church, where people whose religion was differ-
ent were considered disloyal, and where religious persecu-
tion was supported by the government. But after they
achieved religious freedom in America, many colonists
became iutolerant of those whose faith was different from
their own. In some colonies, citizens were legally persecuted
for witchcraft, and dissenters were driven away. In others,
“equal tolerance” of all beliefs meant tolerance only for
Christians or even just for Protestants. Religious discrimi-
nation was often enforced by law.

To prohibit these Old World practices from continuing,
the framers of the Constitution wanted to insure that the

government would not establish or support any churchand

would protect the right of all citizens to practice their reli-
gion freely. This goal was incorporated into the First
Amendment in these words: “Congress shall make no law
respecting an establishment of religion or prohibiting the
free exercise thereof.” This chapter examines how the courts
have interpreted these words in relation to schools and

-... communities. In the process, judges have been forced to rule
/ on school prayer, the teaching of evolution, aid to religious
" schools, drug use, and other sensitive and controversial

issues that continue to divide us in the 1980°s.

2. The Intent of the Framers
When the precise meaning of a constitutional or statutory
provision is not obvious, judges must consider the intention

of its authors. What then did the framers mean by their

references to religion in the First Amendment?

There are several schools of thought that influenced the
drafters of the Bill of Rights. First was the Jeffersonian view
that only the complefe separation of religion from politics
would protect the government from religious institutions.
He, therefore, urged a strict “wall of separation between
church and state.” Second was the view of Roger Williams
who saw separation as a way to protect the churches against
state control and “worldly corruptions.” Third was the
Madisonian view that both religious and governmental
interests would be advanced and protected best if each were
left free from the other. American Constitutional Law, Lau-
rence H. Tribe, Foundation Press (1978), pp. 816-17.

3. The Religion Clauses

Based on the views of men like Madison, Jefferson, and
Williams, the framers of the First Amendment drafted two
“religion clauses™ the Establishment Clause (“Congress

~ shall - make no law respecting an establishment of religion™):
‘and the Free Exercise Clause (“or prohibiting the free

exercise thereof.”) While these clauses only appear to res-
trict actions of the federal government, they have been

incorporated into the Fourteenth Amendment by the
Supreme Court and therefore apply equally to state action.
Cantwell v. State of Connecticut, 310 U.S. 296 (1940).. In

some cases, the two clauses overlap; in others their focus is -

different.

The Establishment Clause is often used by citizens object-
ing to government action that they believe unconstitution-
ally promotes religion such as laws aiding church schools or
prohibiting work on Sunday. The Free Exercise Clause is
usually asserted by individuals who believe that the govern-

~ ment has unconstitutionally restricted their religious prac-

tice, e.g., by requiring school attendance or prohibiting drug
use. This section examines both of these ciauses and some of
the major cases decided under them.

B. THE ESTBLISHMENT CLAUSE: A THREE-PART
TEST

The Supreme Court has developed three tests to be used in
deciding whether a law, which is alleged to violate the Estab-
lishment Clause, is constitutional. First, “the state must
have a secular legislative purpose.” Second, its “primary
effect must be one that neither advances nor inhibits reli-
gion.” Third, the law “must not foster an excessive govern-
ment entanglement with religion.” Lemon v. Kurtzman, 403
U.S. 602 (1971).

1. Secular Purpose

In two highly publicized cases, the Supreme Court has
used the secular purpose requirement to declare state educa-
tion laws unconstitutional. The first was the Arkansas “anti-
evolution” statute, and the second was a Kentucky law
requiring the posting of the Ten Commandments in
classrooms.

In Epperson v. Arkansas, 393 U.S, 97 (1968) (included in
Cases for Students), the Court struck down a 1928 law that
prohibited teaching evolution in public schools or universi-
ties. According to the Court, “the statute was a product of
the upsurge of ‘fundamentalist’ religious fervor of the twen-
ties” and was an adaption of the famous Tennessee “monkey
law” which was upheld in the celebrated Scopestrialin 1927.

“Government in our Democracy,” wrote the Court, “must
be neutral in matters of religious theory, doctrine and prac-
tice.” It may not promote one religious theory against
another or even against non-religion. But the Arkansas law
prohibits the teaching of one theory “for the sole reason that
it is deemed to conflict with a particular religious doctrine:
that is, with a particular interpretation of the Book of Gene-
sis.” The record of the case indicated no secular purpose for
the law and seemed to be justified only by “the religious
views” of some citizens. Because the law could not be justi-
fied as “an act of religious neutrality,” it violated the First
Amendment,

Could states require that schools teaching about evolu-
tion also teach the Biblical view of creation? Or would this
be unconstitutional under Epperson? There is not yet a
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Supreme Court ruling on this issue. Although the purpose of
requiring the Biblical account would probably be religious,
it has been argued that schools have an obligation to fairly
present both sides of controversial issues and that by pres-
enting both theories, the government would not be support-
ing a religious view but would be maintaining neutrality. On
the other hand, the Sixth Circuit declared a Tennessee law
unconstitutional which prohibited any text that referred to
the creation of man and his world unless (1) it specifically
states that evolution is a theory and not a scientific fact and
(2) “commensurate attention” is given to other theories,
“including but not limited to, the Genesis account in the
Bible.” Daniel v. Waters, 515 F.2d 485 (6th Cir. 1975).
Furthermore, in a 1981 California case, the judge refused to
order schools which teach about evolution to also teach the
Biblical view of creation. Segraves v. State of California,
No. 278978, Superior Court, County of Sacramento, June
12, 1981. .

In the recent case of Srone v. Graham, 449 U.S. 39
(1980) (included in Cases for Students), the secular purpose
requirement was also decisive. In Stone, the Supreme Court
overturned a 1978 Kentucky law which required the posting
of the Ten Commandments in all public schaol classrooms.
Despite a statement by the legislature about-the secular
application of the Commandments to American legal codes,
the Court ruled that the purpose of the law “is piainly
religious,” and “no legislative recitation of suppesed secular
purpose can blind us to that fact.”

On the other hand, in non-schooi settings, the Court
seems to be more liberal or generous in applying its secular
purpose requirement. Thus in McGowan v. Maryland, 366
U.S. 420 (1961), the Court refused to find Sunday closing
laws unconstitutional, although their origins were clearly
religious, the day is of special significance to certain reli-
gious groups, and some laws refer to Sunday as the “Lord’s

Day” and the “Sabbath.” A lengthy majority opinion

detailed the many secular reasons for a state providing its
citizens with one uniform day of rest as a “time of mental
and physical recuperation from the strains and pressures of
their ordinary labors.” The fact that the law may confer a
“remote” and “incidental” benefit to religious institutions
and that Sunday is “a day of particular significance for the
dominant Christian sects, does not bar the State from
achieving its secular goals.”

2. Secular Effect

Even if a government policy has a secular purpose, it
would violate the Establishment Clause if its primary effect
is to support religion. In Committee for Public Education v.
Nyquist, 413 U.S. 756 (1973), the Court held that a New
York law which provided tax relief for the parents of non-
public schoolchildren was unconstitutional because 85% of
the students who benefited went to church-affiliated schools,
and the primary effect of the law was to “subsidize and
advance the religious mission of sectarian schools.”

This does not mean that a law would be unconstitutional
simply because its secular effects also assists religious insti-
tutions, Thus the Court upheld a New Jersey law which
reimbursed all parents for the money they spent sending
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their children to a public, private, or parochial school on
public buses. In Everson v. Board of Education, 330 U.S.
1 (1947), the Court ruled that a law which encouraged a/l
students to ride public buses to school rather than run the
risk of ‘traffic and other hazards incident to walking or
hitchhiking did not violate the First Amendment. “That
Amendment,” wrote Justice Black, “requires the state to be
neutral in its relations with groups of religious believers and
non-believers; it does not require the state to be their
adversary.”

Similarly, the Court has upheld laws which exempt
churches and religious schools from taxation because the
primary purpose and effect of the laws was to grant tax relief
to all educational and charitable nonprofit institutions
including hospitals, libraries, scientific, professional, histor-
ical, and patriotic groups. Walz v. Tax Commission, 397
U.S. 664 (1970). On the other hand, the Court noted that
eliminating tax exemptions for religious institutions could
“expand the involvement of government [in religious
affairs] by giving rise to tax evaluation of church property,
tax liens, tax foreclosures, and the direct confrontations and
conflicts that follow in the train of those legal proceedings.”

3. No Excessive Entanglement

This requirement reflects Madison’s concern that secular
and religious authorities not interfere excessively in each
other’s spheres or both could be corrupted. “A union of
government and religion,” wrote the Couirt, “tends to destroy
government and degrade religion.” Engel v. Vitale, infra.

One form of forbidden government entanglement
involves excessive state supervision of religious institutions
and personnel. This would occur if the government had to
police the expenditure of tax money by parochial schools to
insure that such funds were only spent for secular purposes.
In Lemon v. Kurtzman, 403 U.S. 602 (1971), the Court held
that Rhode Island could not provide salary supplements for
teachers in religious schools since such teachers were not
providing a clearly separate secular service and might incul-
cate religion. To avoid violating the Establishment Clause,
the state must engage in continuing “inspections and evalua-
tion™ of the subsidized teachers and their work in church-
related schools, This, wrote Chief Justice Burger, would
result in the kind of “excessive and enduring entanglement
between state and church” that is forbidden by the First
Amendment. On the other hand, the Chief Justice empha-
sized that not all government expenditures for parochial
schools would involve excessive entanglement. In fact, prior
Supreme Court decisions have permitted states to provide
church-related schools with “secular, neutral, or nonideo-
logical services, facilities or materials” such as “bus trans-
portation, school lunches, public health services, and
secular textbooks supplied in common to all students.” In
cases such as these, the relatively formal and limited con-
tacts between church and state do not involve an excessive
entanglement which would violate the Establishment
Clause.

In short, to uphold a statute challenged under the Estab-
lishment Clause, the state must show that the law has a
secular purpose, that any effect that benefits religion is
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indirect and incidental, and that it involves no excessive
entanglement between the government and religious
institutions.

.« C. THE FREE EXERCISE CLAUSE

Cases under this clause usually arise when an individual
or group asserts that a law restricts the free exercise of their
religion and, therefore, should not apply to them. Thus
citizens have argued that they should be exempt from laws
concerning taxes, drugs, mail fraud, compulsory education,
and public health. How should these cases be decided?
Should judges consider whether the religion is true or believ-
able? In United States v. Ballard, 322 U.S. 78 (1944), the Su-
preme Court ruled that judges should not examine the truth
of a person’s faith. Ballard involved a mail fraud charge
against a group that claimed to have supernatural powers to
heal incurable diseases. Despite skepticism about the group’s
claims, Justice Douglas warned against government offi-
cials inquiring into the validity of religious beliefs. “Men
may believe what they cannot prove,” he wrote. “Religious
experiences which are as real as life to some may be incom-
prehensible to others.” If one could be sent to jail because a
jury found his faith to be false, “little indeed would be left of
religious freedom.”

Does this mean that courts should simply accept a per-
son’s word concerning religious exemptions? If so, the Free
Exercise Clause could become an excuse for avoiding the
requirements of any law. To minimize the illegitimate use of
this clause, judges consider whether the plaintiffs are sincere

"y and whether the laws interfere with a central aspect of their

i religion. If so, the court will balance the rights of the believ-
ers against the interests of society in determining whether to
grant an exemption in the pending case.

1. Sincerity

Although the government cannot challenge the validity or
truth of people’s faith when they claim exemptions based on
religious grounds, their sincerity can be questioned. In such
situations, the government must base its challenge on objec-
tive, extrinsic, and neutral evidence. In Ballard, for exam-
ple, the prosecutor might have shown that the defendants
had composed testimonials from nonexistent persons
claiming to be healed and that they did not call themselvesa
religion until they were indicted. Similarly, a district court
denied an exemption from federal drug regulations to the
Neo-American Church when evidence showed that the
claim of religion was an insincere tactic. Members of the
church were known as Boo Hoos, its seal was a three-eyed
toad, and its song was “Puff the Magic Dragon.” United
States v. Kuch, 288 F. Supp. 439 (D.D.C. 1968).

2. Centrality

In addition to being “sincere,” believers seeking to be free
from government regulations must show that such regula-
tions restrict a central or essential aspect of their faith. In

~. People v. Woody, 61 Cal.2d 716 (1964)(included in Cases for

;‘Students), the California Supreme Court ruled that prohib-
iting Navajo Indians from using peyote (a “hallucinogen”)
would restrict the free exercise of their religion. Evidence

indicated that the use of peyote was central to the Navajo's
religious tradition. According to the court, “It is the sole
means by which defendants were able to experience their
religion; without peyote, defendants cannot practice their
faith.”

In contrast, a federal appeals court rejected the claim of
Dr. Timothy Leary that he should be free of federal laws
restricting the transportaticn and use of marijuana. Leary v.
United States, 383 F.2d 851 (5th Cir. 1967). Leary, who was
converted to Hinduism, claimed that he used marijuana for
religious illumination and meditation like many other Hin-
dus. The court distinguished this case from Woody because
the use of marijuana was not essential to Hindu belief and
practice. In Woody, that court said “the sacramental use of
peyote composes the cornerstone” of the Native American
Church.

3. A Balancing Test

When a law seriously restricts the free exercise of a sincere
religious belief, the courts balance the First Amendment
rights of the citizens against the compelling interests of the
state on the symbolic scale of constitutional justice. In
Woody, the court weighed the competing rights of the Indi-
ans and the state in these words:

Since the use of peyote incorporates the essence
of the religious expression, the first weight is
heavy. Yet, the use of peyote presents only slight
danger to the state and to the enforcement of its
laws; the second weight is relatively light. The
scale tips in favor of the constitutional
protection.

Similarly, in Wisconsin v. Yoder, 406 U.S. 205 (1972)
(included in Cases for Students), the Supreme Court
protected the right of Amish parents to practice their reli-
gious tradition free from the state’s requirement that all
children must go to school until 16 years of age. The Amish
showed that compulsory schooling beyond the eighth grade
would have a serious, detrimenta] impact on their basic
religious beliefs. While the Court recognired the state’s legit-
imate interest in universal education, it could not be “free
from a balancing process when itimpinges on[other] funda-
mental rights and interests such as those specifically pro-
tected by the Free Exercise Clause.” Since the enforcement
of the compulsory education law after the eighth grade
“would gravely endanger, if not destroy, the free exercise of
respondents’ religious beliefs,” the Court held that such
education was hardly necessary in this case. Similarly, the
Court exempted students who were Jehovah's Witnesses
from the requirement of the flag salute and the pledge of
allegiance since these rituals seriously interfered with the
students’ religious beliefs, while freeing them from this
requirement would not seriously harm the state. West Virgi-
nia Board of Education v. Barnette, 319 U.S. 624 (1943),

Courts, however, have established clear limits to religious
practices, especially those which endanger the public health,
safety, or welfare. Thus, in Reynolds v. United States, 98 U.S.
145 (1878), the Supreme Court denied Mormons an excep-
tion to the anti-bigamy laws. According to the Court, poly-
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gamy was a matter of gravest concern and could lead to the
destruction of our democratic society. The Court wrote that
while laws may not “interfere with mere religious belief and
opiniorns, they may with practices.” To permit individuals to
engage in unlawful behavior simply because of their reli-
gious belief would be “to permit every citizen to become law
unto himself.” Similarly, compulsory vaccinations have
been upheld, despite constitutional objections, in the inter-
est of protecting the public health. Jacobson v. Massachu-
setts, 127 U.S, 11 (1905). As the Court has noted: “The right
to practice religion freely does not include liberty to expose
the community . . . to communicable disease.” Prince v.
Massachusetts, 321 U.S. 158 (1944). And in recent decades,
courts have required children to receive blood transfusions
and other essential medical treatment despite religiously
motivated parents who did not believe in such medical care.
Jehovah's Witnesses v. King County Hdspital, 390 U.S. 598
(1968).

D. RELIGION IN SCHOOL

In the 1980, political candidates and religious groups
have revived the concept of voluntary prayer in the public
schools as well as Bible reading and religious education.
Whether such a revival will be successful may depend on the
Supreme Court’s willingness to follow or overturn their
prior decisions on these issues.

1. Bible Reading

In Abington School District v. Schempp, 374 U.S. 203
(1963) (included in Cases for Students), the Court con-
fronted this question: Could states require public schools to
begin each day with readings from the Bible? The answer,
wrote Justice Clark, is no. This is because compulsory
Bible readings “are religious exercises” that violate the prin-
ciple that “the Government maintain strict neutrality,
neither aiding nor opposing religion.” Since objecting stu-
dents could be excused, shouldn’t the majority have the right
to read from the Bible? Does a ruling prohibiting such exer-
cises restrict the majority’s right to their free exercise of
religion? Again, the Court said no. While the First
Amendment “prohibits the use of state action to deny the
rights of free exercise to anyone, it has never meant that a
majority could use the machinery of the State to practice its
beliefs.” The Court noted that "the very purpose of the Bill
of Rights was to withdraw certain subjects” from political
debate, and to place them “beyond the reach of majorities
and officials.” In prohibiting Bible reading in the schools,
Justice Clark concluded that “we have come to recognize
through bitter experience” that “in the relationship between
man and religion,” the State must be firmly committed to a
position of neutrality.”

2. School Prayers

In New York, a local school board required that a nonde-
nominational prayer be recited by students at the beginning
of school each day. In Engel v. Vitale, 370 U.S. 421 (1962),
the Supreme Court ruled that the prayer requirement vio-
lated the Constitution. Some people have asserted that pro-
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hibiting prayer in school indicates a hostility toward religion
and prayer. “Nothing,” wrote Justice Black, “could be more
wrong.” The Bill of Rights tried to putanend to governmen-
tal control of religion and prayer, but it “was not written to
destroy either.” The Court concluded that “it is neither
sacreligious nor anti-religious to say that each separate
government in this country should stay out of the business of
writing or sanctioning official prayers and leave that purely
religious function to the people themselves.”

3. Transcendental Meditation

During the 1975-76 school year, five New Jersey schools
offered vptional courses in Transcendental Meditation to
reduce student stress and improve health. But in Malnak v.
Yogi, 592 F.2d 197 (3d Cir. 1979), the court ruled that the
course violated the Establishment Clause. Although the
course had a secular purpose, much of the class time and te* ¢
taught about religious concepts, and students were expected
to attend a brief religious ceremony during the course. The
court ruled that these religious means of effecting secular
goals were prohibited by the First Amendment. It also ruled
that state funding of the course constituted an “excessive
government entanglement in religion.”

4. Silent Meditation or Prayer

In 1976, a group of Massachusetts parents challenged a
state law that requires teachers“in all grades in all public
schools” to observe a minute of silenice “for meditation or
prayer.” In Gaines v. Anderson, 421 F. Supp. 337 (D.Ma.
1976), the court ruled that the law did not violate the Estab-
lishment Clause. Judge Murray observed that the law does
not require prayer, it only requires students to be silent.
Moreover, the law might serve legitimate secular purposes;
it might “still the tumult of the playground, help start a day
of study on a calm note, and help students learn self-
discipline.” The court also ruled that meditation does not
advance religion; it dllows students to reflect on a subject
that may be “religious, irreligious or nonreligious.”

Does meditation as a time for silent prayer indicate state
support for religion? While requiring silent prayer would be
unconstitutional, the law simply allows meditation or
prayer. It accommodates those who want to use the moment
of silence for prayer as well as those who wish to reflect on
secular matters. Thus, it takes “a neutral position that
neither encourages nor discourages prayer.” The court
acknowledged that the line separating “the permissible from
the impermissible in this area is elusive,” but it held that the
law requiring silent meditation or prayer did not conflict
with the Constitution.

5. Release Time

Can public schools release students during the school day
to go to religious centers for religious instruction? This was
the issue confronted by the Supreme Court in the New Yeork
case of Zorach v. Clauson, 343 U.S. 306 (1952).

Several years earlier the Court held that an Illinois release
time program, in which public school classrooms were
turned over to religious instructors, violated the Establish-
ment Clause. But in Zorach the Court ruled that the New
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York program was not unconstitutional. On behalf of the
Court, Justice Douglas wrote that the First Amendment
“does not say that in every and all respects there shall be a

i separation of church and state.” He suggested that the state

and religion need not be “hostile” and “unfriendly.” We can
preserve neutrality and separation without going to
“extremes to condemn the present iaw on constitutional
grounds.” Allowing school authorities to adjust student
schedules to voluntarily attend religious instruction away
from school at no publicexpense “accommodated the public
service to their spiritual needs.” To prohibit such a practice,
wrote Justice Douglas, “would be preferring those who
believe in no religion over those who do believe.”

6. Invocations and Benedictions

Is it unconstitutional for public high schools to include a
religious invocation and benediction in their graduation
ceremonies? No, according to a federal district court in
Virginia. In Grossberg v. Deusebio, 380 F.Supp. 285 (E.D,
Vir. 1974), the court found that the invocation would be
“brief, transient” and incidental to the degree awarding
ceremony. According to the judge, “neither the primary
purpose nor the primary effect of the invocation in its grad-
uation context” was sufficient to violate the Establishment
Clause. This was distinguished from the school prayer cases
which were characterized by regular repetition designed to
“indoctrinate.” In contrast, the “short” and “fleeting” invo-
cation in this case is similar to those that have dotted the
history of public events and ceremonies in the United States.

. The court acknowledged the sensitivity of the invocation

issue, but noted that an Establishment Clause violation was
a matter of degree. “The question is not whether thereisany
religious effect at all, but rather whether that effect, if pres-
ent, is substantial.” In this case the court concluded it was
not. ‘

On the other hand, another federal court ruled that stu-
dents in a public school could not hold their graduation
ceremony in a Catholic church. Even though the seniors
voted for the location and the ceremony was voluntary,
some participants could not attend without violating their
consciences. “Graduation,” wrote the court, “is an impor-
tant event for students” and “it is cruel to force any individ-
ual to violate his conscience in order to participate insuchan
important event,” Lemke v. Black, 376 F.Supp. 87 (E.D.
Wisc. 1974).

E. STUDENT QUESTIONS

Students often ask about the apparent inconsistencies in
the way the Establishment and Free Exercise Clauses are
interpreted by the courts. Why does our money say “In God
We Trust” if there is supposed to be a clear separation of
church and state? Why can students be asked to say the
Pledge of Allegiance (which refers t¢ God) but are prohib-
ited from voluntarily praying to the same God in the same
classroom? Why can clergymen give invocations in the U.S.
Senate and at the president’s inauguration but can’t teach
religion in the public schools? While the legal principles and
cases outlined above should help answer these questions,
three additional points may be useful.

1. No Complete Separation

Despite Jefferson’s hope that Americans would erect a
high wall of separation between the government and reli-
gion, this has not been required by the Supreme Court. As
Chief Justice Burger pointed out in Lemon, supra, “Our
prior holdings do not call for total separation between
church and state; total separation is not possible in an
absolute sense . . . Judicial caveats against entanglement
must recognize that the line of separation, far from being a
‘wall’ is a blurred, indistinct and variable harrier depending
on all the circumstances of a particular case.”

2. Stricter in Schools

While the barrier of separation between church and state
may vary, it is clearly higher and more distinct in cases
involving public school students. The Establishment Clause
may not be offended by opening prayers in Congress or by
tax exemptions for churches, but it is clearly offended by
opening prayers in public schools or the use of tax money to
promote religious education. This is because of the central
and delicate role of the public schools in American life,
because such students are compelled to attend, and because
they are at a formative and impressionable age. Thus a
teacher would not violate the Establishment Clause by
preaching his religious beliefs in a public park but would
clearly violate the Constitution by doing the same thingina
public school.

3. Teaching about Religion

The courts have been careful to distinguish between
teaching religion, which is prohibited in the public schools,
and teaching about religion, which is not. In a decision
prohibiting school prayer and Bible reading at opening
exercises, the Supreme Court acknowledged that a person’s
education may not be complete “without a study of compar-
ative religion or the history of religion and its relationship to
the advancement of civilization,” In Schempp, supra, Jus-
tice Clark even endorsed the study of the Bible in the public
schools “for its literary and historic qualities.” Although the
Bible could not be used in religious exercises, the court
emphasized that the “study of the Bible or of religion, when
presented objectively as part of a secular program of educa-
tion” would not violate the First Amendment.

F. CONCLUSION

Unlike freedom of speech or press, the words “freedom of
religion” are not mentioned in the Constitution. Instead
there are two clauses that were designed to protect the
religious freedom of Americans. The first prohibits an
“establishment of religion;” the second guarantees “the free
exercise thereof.” Courts have interpreted the Establishment
Clause to require governments to be neutral in matters of
religion. This means that the government should not pro-
mote one religion over another or favor religion over non-
religion. When laws are challenged under the Establishment
Clause, they must pass a three-part test. They must have a
secular purpose, their primary effect must not advance or
inhibit religion, and they must not foster an excessive
government entanglement with religion.
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Citizens can challenge government regulations which res-
trict their religious practice under the Free Exercise Clause.
If they are sincere and if the laws interfere with a central
aspect of their faith, then the courts will balance the rights of
the citizens aga'inst the interests of the state. Where the
interference is substantial and the state interest is not, reli-
gious citizens may be exempted from certain government
regulations. While insisting on neutrality, the courts have
not required an absolute separation between church and
state. Thus certain religious ceremonies and symbvls have
been permitted, such as the motto “In God We Trust” on our
coins and invocations at public events. On the other hand,
the courts have tended to be stricter in cases concerning the
public schools, prohibiting government support of prayers,
Bible reading and religious education.
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6. Family Law

Cases for Students
A. The Right to Marry

Loving v. Virginia, 388 U.S. 1 (1967)
Is a state statute prohibiting interracial marriages constitutional?

. Cohabitation

Marvin v. Marvin, 18 Cal. 3d 660 {1976)
Should courts enforce agreements between unmarried partners living together?

. Child Custody

Bezio v. Patenaude, 410 N.E. 2d 1207 (1980)
Can a natural parent regain custody of her child after she has relinquished custody to a guardian? Should it make
any difference if the parent is a homosexual?

. Adoption

Doe v. Kelley, 6 Fam. L. Rptr, 3011 (1980)
Does a married couple who pays a woman to bear a child have a right to adopt the child immediately after birth?

.. Abortion

H.L. v. Matheson, 450 U.S. 398 (1981)
Is a state statute requiring doctors to notify the parents of an unemancipated minor seeking an abortion constitu-

tional?

Summary of the Law for Lawyers and Teachers

A. Introduction
B. Marriage

Constitutional Status

State Restrictions Regarding Marriage

Remnant of the Past—Common Law Marriage

. Contemporary Legal Issues: The Status of Cohabitation and the Prohibition Against Gay Marriages
a. The Status of Cohabitation

b. Prohibition Against Gay Marriages

AW

C. Divorce

1. Fault-Based Divorce

2. No-Fault Divorce :

3. Financial Aspects of Divorce: Spousal Support, Property Division, and Child Support
a.  Spousal Support
b. Property Division
c. Child Support

4. Child Custody

D. Adoption
E. Birth Control and Abortion
F. Conclusion
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6. Family Law
Cases For Stlidents

A. THE RIGHT TO MARRY: Loving v. Virginia (1967)

Facts

In June, 1958, Mildred Jeter, a black woman, and Richard
Loving, a white man, decided to get married. They were
both residents of the state of Virginia. They later went to
Washington, D.C., where they were legally married. There-
after, they returned to Virginia to live as husband and wife.

Virginia laws prohibited marriages between persons of
different races whether obtained in or outside the state. Mr.
and Mrs. Loving were charged with criminally violating the
laws and they pleaded guilty to the offense. The trial court
judge suspended their jail sentence so long as they left the
state and did not return. After moving to Washington, D.C.,
the Lovings appealed the trial court judgment on the basis
that the Virginia laws were unconstitutional.

Issues for Discussion

1. Do citizens have a right to marry whomever they
choose? Why?

2. What interests does a state have in regulating marital
relationships?

3. What restrictions, if any, should a state be allowed to
place on the entry of marriage? Racial restrictions? Reli-
gious restrictions? Age restrictions? Health restrictions?
Why?

4. Should a state be allowed to prohibit marriages
between persons of the same sex? Why?

Preceding page blank
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Decision of the United States Supreme Court

State statutes that deprive citizens of the fundamental
right to marry on the basis of racial discrimination are in
violation of the Due Process Clause of the Fourteenth
Amendment. The Court also held that the state statutes
violated the Equal Protection Clause.

Reasoning of the Court

The Court regarded the deprivation of the fundamental
right to marry asa violation of the Due Process Clause of the
Fourteenth- Amendment, which prohibits a state from
depriving a person of life, liberty, or property without due
process of law. The Court noted that the freedom to marry
was one of the “basic civil rights of man” and an important
personal right essential to a free society. Thus state statutes
that deny this fundamental right on the unsupportable basis
of racial discrimination infringe upon the liberty interests of
citizens in violation of the Due Process Clause.
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B. COHABITATION: Marvin v. Marvin (1976)

Facts

After meeting while making a film together in June, 1964,
Ms. Michelle Triola, a night club singer, and Mr. Lee Mar-
vin, an actor, decided in October, 1964 to begin living
together without getting married. Shortly thereafter, Mr.
Marvin purchased a house in which he and Ms. Triola lived
together. According to Ms. Triola, she and Mr, Marvin
orally agreed that while they lived together they would
combine their efforts and ¢arnings and would share equally
any and all property accumulated as a result of their individ-
ual or joint efforts. Also, according to Ms. Triola, part of the
oral agreement was that she would be a companion, home-
maker, and housekeeper for Mr. Marvin. Although Mr.
Marvin admitted that he and Ms. Triola lived together, he
denied that any oral agreement ever existed.

During the relationship, Mr. Marvin was employed as an
actor in several successful movies. Ms. Triola was infre-
quently employed, instead accompanying Mr. Marvin on
numerous trips and caring for the house. Mr. Marvin pro-
vided for Ms. Triola's living expenses while at home and
while traveling together. All property acquired during the
relatioriship was taken in Mr. Marvin's name.

In May, 1970, after a six-year relationship, Mr. Marvin
told Ms. Triola that he would provide her limited financial
support if she would leave his household. Ms. Triola did
leave and Mr. Marvin provided her with the financial sup-
port until a dispute arose between them. Thereafter, Ms.
Triola filed a suit against Mr. Marvin claiming that she was
entitled to half of Mr, Marvin's property and financial
support from him on the basis of the oral agreement between
them at the beginning of their relationship. After hearing
arguments from both parties, the trial court dismissed the
suit, ruling that it was without legal merit.

Issues for Discussion

1. 1s Ms. Triola entitled to any of Mr. Marvin’s property
or financial support after their relationship ended? Why?

2. If agreements between unmarried persons living
together were enforced by the courts, would such enforce-
ment of these agreements discourage marriage? Why?

3. Should a state have a public policy that favors mar-
riage and disfavors cohabitation by unmarried persons?
Why? ,

4. Suppose two gay people lived together and agreed to
equally divide their property if their relationship ended. If
the relationship did end, should a court enforce such an
agreement? Why?

NOTES:
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Decision of the California Supreme Court
Agreements between unmarried partners can be enforced

. by the courts so long as the agreement is not solely based on

illicit sexual services. Courts should determine whether
there is an express agreement between the unmarried
partners or whether the conduct between the partners dem-
onstrates an implied contract between the partners. Courts
may also use any other equitable remedy to fulfill the reason-
able expectations of the parties to a nonmarital relationship.

Reasoning of the Court

The court reasoned that adult, unmarried partners who
voluntarily lived together were as capable as anyone in
making contracts between themselves regarding their earn-
ings and property rights. So long as the agreement between
the partners was not solely to pay for the performance of
sexual services, that is, a contract in the nature of prostitu-
tion, the courts should uphold such agreements between
unmarried partners. The court based its opinion on the fact
that meny unmarried couples now live together as a way of
modern life notwithstanding traditional moral considera-
tions.

Just as in any other contractual relationship, the court
stated that the reasonable expectations of the unmarried
partners as to their property rights should be carried out. If
the partnersagreed to divide property upon separation, then
courts should enforce such agreements as they do any other
contract.

The court held that a variety of remedies would be availa-
ble to the partner seeking to enforce an agreement with the
other partner or seeking to obtain what was reasonably
expected from the other partner. These remedies included a
division of the jointly acquired property or recovery of
compensation for homemaker services provided during the
relationship.
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C. CHILD CUSTODY: Bezio v. Patenaude (1980)

Facts .
?} Brenda Bezio was the mother of one girland was pregnant

< withanother child. In 1974, she was experiencing complica-

tions with the pregnancy, so Ms. Bezio asked her friend, Ms.
Magdalena Patenaude, to care for her daughter during the
pregnancy. After the birth of the second child, Ms. Bezio
continued to experience both emotional and physical prob-
lems, so she made arrangements with Ms. Patenaude to have
custody of the children from time to time until her condition
improved.

In 1976, Ms. Patenaude asked Ms. Bezio if she would
allow her to become th¢ legal guardian for the children so
she could obtain medical care for them, and Ms. Bezio
consented to the request. Thereafter, problems developed
between Ms. Patenaude and Ms. Bezio concerning Ms,
Bezio’s visitation rights. In February, 1977, Ms. Bezio filed a
petition in court to regain custody of her children. During
one visit in July 1978, Ms. Bezio decided to take the children
from Ms. Patenaude in Massachusetts to Vermont, where
they stayed for over two years. Ms. Bezio was arrested for
taking the children who were returned to the custody of Ms.
Patenaude, their legal guardian.

Finally, during the court hearing on Ms. Bezio’s petition
to regain custody of her children, Ms. Bezio stated that she
wanted the children to live with her while she was living with
another woman in a lesbian relationship. Ms. Bezio con-
tended that it would be wrong to deprive a natural parent of
custody of her children unless it was shown that the parent
was unfit. The judge ruled that the “environment in which
[Ms. Bezio] proposes to raise the children, namely, a lesbian
household, .creates an element of instability that would
adversely [a]ffect the welfare of the children.” In deciding
that Ms. Patenaude should retain custody of the children,
the judge stated that since Ms. Patenaude had provided the
children with an “excellent home,” it was in the children’s
best interest to remain in her care.

Issues for Discussion

1. Ina custody case, what factors should be considered in
determining the “child’s best interest?” How much weight
should the judge give to the child’s own views? Should
children ever be able to make their own custody decisions?

2. Under what circumstances should a child be taken
from the natural mother? When the evidence indicates that
the guardian would provide a better home? Or only if the
natural mother is “unfit”? ;

3. What makes a parent unfit? Should the sexual prefer-
ence of a parent be considered in making this decision?

NOTES:
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Decision of the Massachusetts Supreme Judicial Court

A natural parent will not be denied custody of his or her
child unless that parent is unfit to further the child’s welfare.
A parent’s sexual preference, in and of itself, is irrelcvant to a
consideration of his or her parenting skills.

Reasoning of the Court

In a custody determination between the natural parent of
a child and a guardian, the court here stated a strong prefer-
ence for the natural parent. The court found that such a
preference creates normal family relationships and supports
the integrity of the family. Custody by a guardian would
only be considered where the natural parent was currently
unfit to further the welfare of a child.

In this case, the court held that because Ms. Bezio was
unable or unwilling to care for her children in the past did
not support a conclusion that she was presently unfit to
regain custody. The court also held that Ms. Bezio’s sexual
preference did not render her unfit as a parent based upon
social science evidence submitted at the hearing, which indi-
cated that the sexual preference of a parent had no detrimen-
tal impact on children.
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D. ADOPTION: Doe v. Kelley (1980)

Facts

[In this case, fictitious names were given to the parties to
protect them from adverse notoriety.]

Mr. and Mrs. Doe were husband and wife. Mrs. Doe was
biologically incapable of bearing children. Mr. and Mrs.

Doe proposed to Mary Roe that Mary conceive a child with:

Mr. Doe by means of artificial insemination administered
by a physician. As part of the proposal, the Does would take
custody of the child after his or her birth, and Mary would
consent to the adoption of the child by the Does. Also,
Mary would receive $5,000 plus medical expenses, from the
Does for surrendering custody of her child to the Does and
for consenting to the adoption.

Before the plan was carried out, the local prosecutor and
state attorney general brought criminal proceedings against
the Does and Mary Roe for violating a Michigan statute
that prohibited a person from offering, giving, or receiving
any money or other item of value in connection with an
adoption except where approved by a court. The Does and
Mary Roe sued to have the statute declared unconstitutional
and to stop the criminal proceedings.

Issues. for Discussion

1. What problems could possibly arise if the Does and
Ms. Roe were allowed to carry out this arrangement?

2. In thiscase, would your decision be affected if the Does
were only to pay for Ms. Roe’s medical expenses attributa-
ble to childbirth?

3. What alternatives are available for people who want to
have a child but are physically incapable of conceiving a
child?

4. Should the constitutional right to privacy regarding
family relationships include the right to adopt a child?

NOTES:
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Decision of the Wayne County, Michigan, Circuit Court

The right to adopt a child based upon payment of $5,000
is not a fundamental right within the constitutional right of
privacy under the Due Process Clause. Furthermore, the
state statute is not so vague as to violate the Due Process
Clause.

Reasoning of the Court

A state statute that prohibits conduct in terms so vague
that a reasonable person must guess as its meaning is in
violation of the Due Process Clause of the Fourteenth
Amendment because such a statute may trap an innocent
person without fair warning and allow for arbitrary enforce-
ment. In this case, the judge found that the state statute was
sufficiently specific to give fair notice to reasonable persons
regarding the meaning of “money or other item of value™in
connection with an adoption.

The judge also held that the right to adopt a child based
upon payment of 35,000 was not a fundamental right
because the parties in this case wanted to take advantage of
the protective aspects of the adoption laws without comply-
ing with the prohibition on commercialism in adoption
matters. Furthermore, the judge said that a state hasimpor-
tant interests in regulating adoption procedures. One such
interest was to prevent commercialism from affecting a
mother’s decision to consent to the adoption of her child.
The judge referred to this prohibited act as “baby bartering”
involving the buying and selling of a child. The judge ruled
that such a practice was inherently against the state’s public
policy.
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E. ABORTION: H. L. v. Matheson (1981)

Facts

H.L. [the abbreviation was used to protect the party from
adverse notoriety] was an unmarried, 15-year-old girl living
with her parents in Utah and dependent on them for her
support. In the spring of 1978, H.L. discovere<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>