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Radical Nonintervention: The Myth of Doing
No Harm.—Authors Travis and Cullen offer three
reasons why the call for liberals to withdraw from the
policymaking process in the criminal justice system
will cause more harm than an interventionist stra-
tegy: First, reform efforts have been one of the few
humanizing forces in dur correctional past. Second,
noniatervention by progressives only serves to facil-
itate the get tough movement now sweeping the Na-
tior. And third, nonintervention is a philosophy of
dispair, not of hope, and thus risks attenuating the
will of practitioners to continue to do good in the
face of daily obstacles.

Alabama Prison Option: Supervised Intensive
Restitution Program.—Alabama Commissioner of
Corrections Freddie V. Smith discusses an innovative
restitution program which uses close face-to-face
supervision, enforced curfews, required workleads in
public service or contracted er—~ioyment, offender
family involvement, supervisii = tess, and other
freedom restrictions. Incorporated provisions also re-
guire program officers to coordinate closely with law
enforcement and judicial agencies.

The Future Jail: A Professionally Managed
Corrections Center That Conirols Its Popula-.
tion.—Antiquated methods of jail administration are
no longer acceptable either to the eriminal justice
agencies they serve or the political officials responsi-,
ble for their oversight. Nicholas Demos presents some
basic principles for jail management, emphasizing a
proactive role for social trial judges. He also sum-
marizes the Washington State comprehensive
strategy that transformed the jails of that State.

The llusion of Success: A Case Study in the In-
filiration of Legitimate Business.—Frederick
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Martens examines and analyzes the systemic nature
of organized crime with institutional structures
within a lower socioeconomic community. Through
the use of ethnographic collection and analysis tech-
niques, the author delineates the structural arrange-
ments between finance institutions, liquor whole-
salers, vending companies and professionals (e.g., ac-
countants and lawyers) and the “bar” or tavern.
Employing a sophisticated pyramid scheme in which
the tavern is the commodity, ‘“‘unsuspecting” en-
trepreneurs are enlisted into this scam, only to be
disillusioned by the ultimate death of their dream.
The illusion of success is a classic case study in the
convergence of organized crime with white-collar
crime.

Sex and Sexual Aggression in Federal Prisions:
Inmate Involvement and Employee Impact.—In
the Deceinber 1983 issue of Federal Probation, Nac-
ci and Kane focused on the incidence of homosexual

_activity and sexual aggression in Federal prisons.

Analyses and discussions in the present report con-
cern: profiles of inmates who have participated in con-
sensual homosexual activity or have been targets of
sex pressure; correctional officers’ attitudes toward
the protection of inmates, the prevention of homosex-
ual activity, the danger of sexual assault in prisons,
and job satisfaction; and factors that influence inmate
participation in consensual homosexual activity.

A Combination That Worked for Us.—U.S. Pro-
bation Officer David R. Busby describes a drug after-
care program which has proven successful in the
Northern District of Alabama. The program combines
intensive urine surveillance with intensive counsel-
ing, a wilderness experience (camping, rappelling,
hiking), and a work detail experience.
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g\%[«t\é Focus for the Future: Accountability
in Sentencing

BY THOMAS J. QUINN
Executive Director, Delaware Criminal Justice Planning Commission

1. Introduction

'This paper was conceived from a state of frustra-
tion, a state shared by thoughtful criminal justice pro-
fessionals. This frustration borne of the knowledge
that the current system for sentencing criminal defen-
dants in the United States just does not make sense,
It fails the test of logic on an individual basis, as
countless examples can be found of lives wastec,l in
human warehouses. Countless more transgressors
walk scot-free, unpunished in any real or perceived
way by the society offended. It also fails on a policy
}evel, as an increasing proportion of public revenue
18 expended on a system with no common philosophy
that cannot adequately target its resources. We seem
to be frozen in the inertia of centuries of tradition and
decades of entrenched bureaucracy. With three
branches of government playing key roles in senten-

cing,.is there any hope of managing this complex
emotional and political problem? ,
A cautiously optimistic answer is “yes.” It can be
n‘xanaged, giving due authority to the proper constitu-
t}onal roles, building on recent research and innova-
th‘n.S, and recognizing the inherent limitations of our
ability to control human behavior. This paper at-
tempts to advance the effort toward achieving a com-
mon Sense system of sentencing. It will not review in
any detail the many improvemente achieved in the
last 5 years; the reader may turn elsewhere for the
background. It will offer a model which is designed
to er'mble decisionmakers to gain control of their cor-
rectlpnal resources, ensure an adequate degree of
public safety, and focus the philosphy and direction
of sentencing, The model argues for a new dialogue,
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replacing the “in” versus “out” decision with assign-
mcat to 1 of 10 “Accountability Levels.”

Let us begin this discussion with several premises.
It is an unfortunate fact that crime has always ex-
isted, and it always will. It is also apparent that cur-
rent public resources are being sorely taxed in an at-
tempt to deal with the problem of crime. The criminal
justice budget is escalating rapidly, with an increas-
ing proportion for the corrections system, the terminal
point of the process. As larger portions of the budget
are allotted to corrections, less is available for police,
mental health, and education. In this environment
we must strive for a reasonable response to the pro-
blem of crime, one that takes into account the con-
straints of resource and knowledge limitations.

To develop our common sense system, we must
determine the proper purpose and role of sentencing.
While many goals of sentencing have been presented
(chiefly among them deterrence, incapacitation,
retribution, and rehabilitation),’ deciding among the
various goals becomes a difficult and confusing exer-
cise. However, a common purpose of all these goalsisto

enforce the limits of acceptable behavior defined by
society.

The task then becomes establishment of a system
that effectively deals with those who would transgress
society’s norms. To do too little leaves indistinct the
lines between acceptable and unacceptable behavior.
To overreact in the name of justice risks wasting the
taxpayers’ money or violating another of our fun-
damental truths—individual freedom. To achieve a
proper balance, we must rely on research and com-
mon sense. The following principles form the founda-
tion of this effort to properly focus sentencing:

(1) The certainty of punishment is more important
than the severity of a sanction.

(2) The victim should be a primary consideration in
determining a sentence.

(3) A wide range of sanctions should be available,
with the offender sentenced to the least restric-
tive (and least costly) sanction consistent with
public safety.

(4) Rehabilitation should be considered in assign-
ing sanctions, These principles are discussed in

‘Kress, Jack M. Prescription. for Justice: The Theory and Practice of Sentencing
Guidelinzs, (pp 230-232), Cambridge, Mass.; Bellinger Publishing Company (1880).

'Gr d, P.W., Selective Incapacitation. Santa Monica, Calif.: Rand Corporation,
8/82.

*“Probability of Incerceration for Burglary,” Statistical Analyais Center (Dover, DE,
4/82),

‘Delaware Rostitution Law, 11 DEL C, 4106, in effect October 1981;

“Attorney General Violent Crimes Tosk Force Repert,” Recommendation #82 (restitu.
tion ghould be ordered), August 1981; U,S, Department of Justics, Washington, D.C,;

“New York State Proposed Victims Bill of Rights,” 1981;

anLl, ¢ Septenci :Reformf‘ isaion Alternatil C 234 Rzport,"Y‘ (N
1981; Wilmington, Delaware,

*Wealey G. Skogan, “lsaues in the Measurement of Victimization," Northwestern Univer.
sity, June 1981,

greater detail below.

II. Principles of Sentencing
A. Certainty

Deterrence theorists generally accept that timely
and certain punishments more effectively deter
criminal behavior than do long sentences.’ Lengthy
mandatory sentences are difficult to justify by a deter-
rence philosophy. For example, in Delaware during the
period July 1, 1977, through June 30, 1980, there was
a 42 in 1,000 chance of being arrested for a burglary
committed, and 17 chances in 1,000 of going to jail
for that burglary. If a jail sentence became man-
datory, the chances of a jail sentence would be 30 in
1,000.’ It is unlikely that a potential offender who is
willing to risk a 17/1,000 chance of jail would be un-
willing to risk a 30/1,000 chance. By instituting a
mandatory sentence in this case, the effect on crime
would be very limited but on prison population
substantial. Resources would be better spent on en-
forcement and detection, increasing the arrest pro-
bability and the certaii ty of punishment.

This “certainty” principle applies to offenders com-
plying with conditions of the court or correctional of-
ficials a8 well. It can be achieved by increased
monitoring of offenders at various sanction levels, and
increased consistency in applying those sanctions. A
framework for standardizing this monitoring is
described later.

B. Victim Orientation

Until recently, the victim has been forgotten in our
scheme of sentencing. To be sure, the loss by or in-
jury to thie victim was a part of the procesg, but restor-
ing the victim to his precrime status was secondary
to other frctors. This is changing,’ but still more em-
pharis on the victim is necessary.

In determining severity, crimes with individual vic-
tims should be deemed more severe than victimless
(e.g., prostitution, drug abuse) or institutional (e.g.,
shoplifting) crimes.

Further, the extent to which the victim carries son:e
responsibility for the crime should reduce the severi-
ty of the sanction. A 11.S, Department of Justice
publication noted that “research on crime indicates
that ‘victim precipitation’ is a common phenomenon
in violent crime and in incidents where the vietim
knowa the offender. In those incidents it is the even-
tual victim, rather than the apparent offender, who
first initiated the event,”

. Sanctions

A wide range of sanctions should be available, with
the offender sentenced to the least restrictive (and

o
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least costly) sanction available, consistent with public
safety.

This principle has widespread and long-standing
support.’ The U.S. Attorney General’s Violent Crime
Task Force Report noted that the average cost/bed for
construction was over $70,000 in 1981, with an opera-
tional cost of $10-20,000 per bed. Despite this, 70 per-
cent of our Nation’s prison facilities are maximum
security while only 15-20 percent of state prison in-
mates require that level of supervision.” Due to the
high cost of maximum security incarceration, this
sanction should be reserved for those violent offenders
who must be confined to assure public safety.

A recent study in Delaware found that “reliance on
incarceration as the only appropriate sanction for de-
viant behavior places increasing political and
organizational pressure on correctional and parole
authorities.”® The National Institute of Correction
(NIC) finds that “the principle of least restrictive
custody within responsible requirements of public
safety is sound — jurisdictions must develop a graded
series of options where incarceration becomes the last
resort and can be clearly justified when used.”’ The
model presented here refers to this as “Sequential
Sanctioning,” a logical set of increasingly restrictive
sanctions and controls to maximize system efficiency
and cost effectiveness. It requires:

— An adequate and coordinated diag-
nostic/classification system to properly assign of-
fenders as early as possible — presentence as well as
correctional.

— Adequate monitoring of the offender for the con-
ditions of the sanction level, and accountability for
failure to comply with those conditions.

— Logical progression, with consistently applied
criteria, into further stages of sanction/control for
subsequent offenses or failure to comply with condi-
tions of a given sanction level; and logical retrogres-
sion away from heavier levels of sanction toward
freedom over time,

This concept might be displayed as a triangle of con-
trol over an offender’s freedom (see figure 1). If total
freedom were displayed as a box, the triangle of con-
trol (moving left to right) would be increasingly
restrictive, from a minimum of a small fine through
to incarceration in a maximum security facility.

*Standards Relating to Sentencing Alternatives and Procedures, Amsrican Bar Associa-
tion, Approved Draft, p 14, New York, 1968; ABA Standard 18-2,2, pp 18-57 through
18-83, Sentencing Alternatives and Procedures.;

“Sentencing Reform Ct ion Alternatives C. ittee,” D ber 1881, Wilmingt
DE,

T*Attorney General VCTF Report,” Ibid, Recommendation #57, August 1981,

*Yanich/Vanderveen, “Parole Rehearing Guidelines," p 2, 1981.

*National Institute of Correction FY 1982, “Request for Proposals,” p 14,

D. Rehabilitation

We have learned that we cannot coerce an offender
into being rehabilitated by locking him up in a prison,
or by enticing him into various programs while he is
there. We have also learned that we rarely know
whether someone has been rehabilitated. Therefore,
while we should make aveailable social and educa-
tional programs to those in the systemni, the sentences
we impose should primarily reflect the need for pro-
tecting the safety of the public, the need to make the
offender directly and meaningfully accountable for his
crime, and the need to make the victim as whole as
possible.

At the same time, through proper classification and
diagnosis, we should assign offenders to programs
which have the best chance of helping them to be pro-
ductive members of society.

III. Focus for the Future: Levels of
Accountability

The criminal justice system doesn’t really operate
all that badly, as it’s structured. Dedicated profes-
sionals in all agencies do their best given the infor-
mation and resources available, Their managersthen
seek legitimately to increase their resources, so they
can do a better job. We can continue in this vein. This
would be the easiest way to proceed, since we know
how to bid for architects’ fees, build prisons, and hire
correctional officers. It is a legitimate policy choice.
It’s the one most governmental officials have selected
over the past two decades. I. is, however, probably the
most expensive course to follow, and not necessarily
the most effective. :

We can instead create a logical way of reducing the
number of prisoners we house, as Michigan’s
Emergency Powers Release Act (once capacity is ap-
proached, authority is provided to release all those
with 90 days remaining on their sentence; then 120
days remaining; until appropriate level is reached);
the Minnesota Sentencing Guidelines (a presumptive
sentence of a certain period on probation or in prison,
with the “in/out” decision affected if prison popula-
tion nears capacity); or an expansion of Delaware’s
supervised custody program (inmates are placed with
host families under close supervison). These are also
legitimate policy choices. \

Finelly, we could embark upon a new direction of
accountability, making fundamental changes in our
system of sentencing. This can be accomplished by
establishing a logical sequence of sanctions, con-
sistently applied and adequately monitored, which
would hold the offender accountable to the victim and
to the state. It would also hold the system accoun-
table, to the public and to other justice agencies. To
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FIGURE 1

As the level of control increases, so does the cost. A maximum security bed costs more to construct and staff
then does a minimum security bed, which costs more than probation.

Increasing Cost to the Taxpayer ~ — — — — — — — — >
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embark upon this direction will require a significant
effort, a rejection of the decision dichotomy of “in”
versus “out.” We simply muat acknowledge that there
are (or could be) more effective ways to hold an of-
fender accountable. As Austin and Krisberg state, “A
new political consensus must emerge outside the

*‘The Unmet Promise of Alternatives to Incarveration,” James Austin and Barry
Krisberg, Crime and Delinquency Volume 28, #3, July 1982,

“Early Identificaion of the Chronic Offanders, State of California Youth Authority,
October 1982,

criminal justice system in which the values of punish-
ment and public safety are rationally balanced with
fiscal constraints and competing claims for public
revenue.”"

In essence, we must put into practice the concept
of “least restrictive sanction.” In so doing, we must
assure ourselves and the public that those truly in-
corrigible and violent felons who need to be separated
from society are incapacitated. The capability to ac-
complish that is improving,” though it is far from
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precise. Our new structure must create conceptual
levels of restrictiveness (or accountability); fit existing
sentencing options into that scheme; determine the

number that can be safely placed in less costly levels -

(existing or proposed); develop guidelines to assign of-
fenders to the proper level; and put in place a system
of monitoring and standard movement between
levels.

A. Creating the Concept— Levels of Accountability

The options which now exist in most jurisdictions
are more or less restrictive based on undefined
criteria. Most observers would agree that prison is
more restrictive than an outpatient treatment pro-
gram, which is more restrictive than unsupervised
probation. Most would also agree that the greater the
restrictions, the more punitive the sanction. However,
currently there is no definition of “‘restrictiveness,”
no way of ranking one sanction compared to another.

Among the deficiencies caused by this absence is a
great disparity in the way offenders are dealt with
by the system. A judge is faced with conflicting goals
of rehabilitation, incapacitation, deterrence and
retribution, but no standard from which to select. If
an offender fails to comply with conditions of a less-
restrictive sanction (e.g., probation), a given judge
may merely continue that sanction, or jump to a very
restrictive punishment (e.g., prison). Should there not
be intermediary steps? This would also have the ef-
fect of letting the offender know that additional sanc-
tions will surely be applied for noncompliance, and
serve as an incentive to move from greater levels cf
restriction to lesser over time.

This can be achieved by adopting 10 “Levels of
Accountability,” with increasing restrictiveness at
each level (see figure 2). There is a rangs of 100 within
each level to provide for relatively minor adjustments,
and enable refinement of the concept. The categories
used to define restrictiveness can be applied to a
punitive sanction, or a rehabilitative setting.

Tied into the escalating sequence of sanctions is the
probation-fee concept. Successfully used in Georgia,
Florida, and elsewhere, the $10 to $50/month fee is
charged probationers to offset the cost of supervision.
In the context of the proposed escalating sanctions,
the fee can also be escalating, At Level II, a
$10/month fee might apply, with the fee $20/month
at Level ITI. This would serve two purposes, First, the
increased supervision or programs required at higher
levels cost more, and the offender requiring it should
help offset the cost. Second, a double incentive would

u4A Provisional Scale for M ing the Beverity of Criminal Penalties,” Joan E,
Jacoby and Edward C, Ratledge, March 1982 — LEAA Grant — 1980 — NIJ-CX.0032,
Jefferson Institute for Justice Studies,

exist for the offender — if he complied with the regula-
tions of his assigned level, over time he would move
to a lower level with fewer restrictions, and with a
lower fee.

Once these levels are reviewed and accepted by the
criminal justice system, standards for supervision
should be established to insure the monitoring is 2p-
propriate for the offender and consistent across agen-
cies and between personnel.

Though the 10 levels clearly display the possible
range of categories of sanction, it may be difficult to
implement in some jurisdictions. A condensed range
of accountability levels may be found on figure 3. Fur-
ther merging of levels could occur, as long as the con-
cept of a continuum of restrictiveness is maintained.

B. Assign Existing Options Into Conceptual
Scheme

The next step is to take the current sentencing op-
tions in a given jurisdiction and fit them within the
accountability levels. It is recognized that a combina-
tion of penalties is often assigned,” and this could be
accommodated. An estimate of the number of clients
for each current alternative could be derived, with the
total and per capita current cost of that alternative.
It is likely that some gaps will exist between the con-
ceptual levels and reality. For example, there may be
no residential programs between probation and
prison.

In Delaware, an attempt was made in October 1983
to fit offenders into the conceptual accountability
levels, based on the conditions of their sentence on
the last day of August 1983. The results of that ef-
fort are displayed on figure 4. As was suspected, there
are gresat gaps in the middle range of levels. Further,
it becomes clear that a disproportionate portion of the
resources available to the Delaware Department of
Correction are expended on those at the higher levels
(see figure 5).

C. Determine How Many Offenders Can Safely Be
Placed in Less Costly Accountability Levels

Once the gaps are identified, programs must be
developed to meet the need. This can be done within
state government, or bid out to the private sector. The
latter has the advantage of rapid start up, perhaps
greater creativity, greater flexibility and easier
elimination as the offender population falls (as it is
projected to do in 7-10 years). Requests for proposal
would be drafted requiring bids to meet the specifica-
tions and supervision standards for given accoun-
tability levels. A condition could be included that the
cost would not exceed the estimated cost for develop-
ing a state program for that level. While care would
have to be taken to screen out charlatans, there

A
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FIGURE 2. Accountability Level

I

)i m v A% VI vit v X X
Restrictions 0-100 101-200 201-300 301400 401-6500 501-600 601-700 701-800 801-900 | 901-1,000
Mobility in the 100% 100% 90% (10% of | 80% (20% of |60% (40% of |30% (70% of 20% (80% of 10% (90% of 0% 0%
Commiinity (unrestricted) (unrestricted) time time time time time time
restricted) restricted) restricted restricted) restricted) restricted
Choice of Residence | 100% 100% 90% 1 90% .90% 30% (limited | 10% (limited 0 0% 0%
(unrestricted) (unrestricted) | (clearance (clearance (clearance options) options) (Incarcerated)
required) required) required)
Mobility/Interaction | 100% (no setting) | 100% (no 100% (no 100% (no 100% (no 85% (1-2 80% (34 60% (5-7 30% (8-10 5-10
within the Setting setting) setting) setting) setting) constraints) contraints) constraints constraints); (more
than 10
con-
straints)
Amount of 0:0 Written 1-2 Face-to- 3-6 Face-to- 2-6 Face-to- Daily phone Daily on site | Daily on site | Daily on Daily on
Supervision report/month face/ month | face/month face/week Daily supervision supervision | site site
1-2 Weekly Weekly phone| Daily phone | face-to-face 8-16 hre/day | 16-24 hrs/day| supervision| supervi-
phone contact| contacts Written Weekly writ- 24 hre/day | sion 24
reports/weekly| ten reports hours/day
Privileges (Driving, | (100%) Same as | (100%) Same as| 1-2 privileges | 1-4 privileges | 1.7 privileges | 1-10 withheld | 1-12 withheld | 5.-15 withheld| 15-19 20 or
drinking, out of state| prior to offense before withheld withheld withheld withheld more
trips, mail, phone conviction conviction withheld
calls)
Financial Obligations| Fine/costs may be| Fine/costs/rest./| Same (in- Same (in- Same (pay Same Same N/A N/A N/A
applied probation super] crease proba- | crease proba- | partial cost of
fee may be tion fee by tion fee by food/lodg-
applied $5-10/month) | $5-10/month | ing/supervi-
sion fee
Examples (These are | $50 fine/court $50 fine, Fine/costa/res-| Weekend com-| Mandatory Work Release;| Residential Minimum Medium Max-
examples only—many{ costs; 6 months restitution, titution; 1 munity serv- | rehab. skills | pay portion of| treatment pro-| security security imum
other scenarios could | unsupervised court costs; 6 year proba- ice Or manda-| program 8 room/ board/ | gram; pay por-| prison prison security
be constructed probation months super- | tion; weekend| tory treat- hours/day; restitution; no| tion of pro- prison
meeting the re- vised probation;| community ment 5 hre/ | restitution; kitchen privi- | gram costs;
quirements of each $10/month fee; | service; no day; $30/ probation fee | leges outside | limited
level} written repart | drinking month proba- | of $40/month; | meal times; nd privileges
monthly tion fee; no no drinking | drinking; no
drinking; no | curfew sex; weekends
out-of-state home
trips
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Restrictions on freedom in
the community®

Amount of Supervision

Privileges withheld/special
conditions imposed?

Financial obligations®

FIGURE 3. Accountability Levels—Condensed

B I m v ve
None-—-Unrestricted to 5 5-42 hrs/wk 42-72 hra/wk 72-168 hra/wk 168 hrs-wk Under
hrs/week supervision—No communi-

ty contact
0-1 Face/Face month 2-4 Face/Face mo. Face/Face wk. Daily 24 hours under
0-2 Weekly phone Weekly phone 1-3 Phone/wk supervision
0-5 2-6 4-8 6-10 10-up

0-4 Day fine; possible
restitution, costs

5-7 Day fine; possible
restitution, costs

8-10 Day fine; possible
restitution, costs

11-12 Day fine; possible
restitution, costs

13-15 Day fine; possible
restitution, costs

91

ARestrictions on freedom easentially structure an offender’s time, controlling his schedule, whereabouts, and activties for the designated amount of time. To the extent monitor-
ing is not standard or consistent or to the extent that no sanctions for accountability accrue for failure on the part of the offender, the time is not structured. It could congist
of residential, part-time residential, community service, or other specific methods for meeting the designated hours. The judge could order the hours be met daily (e.g., 2 hra/day)
or in one period (e.g., weekend in jail).

Bl evel I easentinlly equates to traditional probation or parole supervision. There are differing levels of supervision within this category; it is also likely that some individuals

NOIIVd0dd TvdaIadd

in Levels II-IV would be on probation or parole in addition to the other constraints of their sentence.
Cl.evel V essentially equates to traditional incarceration. There are differing levels of supervision within this category.

DPrivileges/Conditions: choice of job; choice of residence; mobility within setting; driving; drinking (posaible use of Antabuse; cut-of-state trips; phone calls; curfew; mail; urinalysis;

associates; aveas off limits.

EAs a more equitable guide to appropriate fine, the amount would be measured in units of equivalent daily income, such as 1 day’s salery = 1 “day fine”.
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18 FEDERAL PROBATION

FIGURE 5 A clear policy choice for the decisionmakers would
exist. If they adopt criteria which result in movement
Percentage Percentage  of offenders from levels I.III into levels IV or higher
Custody of Cost of (see figure 2), then the cost to the system would like-
Status | Population) (Millions) _ Cost ly increase, as would the control over the offender.
Incarcerated* 1,805 21 213 88 Conversely, if the criteria placed offenders from levels
Not Incarcerated** | 6,668 79 2.8 12 VI, IX and X into lower levels, the cost to the
TOTAL 8,573 100 241 100 system, prison overcrowding (and to a degree, control

over the offender) would be decreasesd

*Incarceration = Sentencing Reform Commission account-

ability levels VIII, IX and X
**Not Incarcerated = Sentencing Reform Commission accoun-
tability levels I through VII

should be sufficient inducement involved to generate
interest from qualified groups. Provision would be
made for adequate monitoring of the contract by state
officials, and for carrying out ‘“‘sequential sanction-
ing” between levels,

D. Develop Guidelines to Assign Offenders

Once the levels are in place, guidelines must be
developed to insure consistent assignment of offenders
to the proper accountability level. As with other
guideline matrices, an offender’s background and fac-
tors related to his current offense (perhaps a measure
of severity on the Sellin-Wolfgang Scale)” would be
combined to place an offender at a given accountabili-
ty level. This matrix could be voluntary, or establish-
ed by statute, with provision for a judge to go outside
‘the guidelines for delineated mitigating or ag-
gravating circumstances. If statutorily established,
consistency would be greater. However, a clear role
would still exist for the judge in selecting the most
appropriate option (e.g., inpatient treatment versus
halfway house) within the guideline level, depending
on the offender’s background, the victim’s needs and
other relevant variables.” The length of time under
supervision would be a range statutorily included on
the guideline but judicially imposed.

1*Crime Serjousness Weighting Systems,” Timothy J. Flanagan, December 1976 —
SUNY, Albany, p 7.

A gimilar argument ia made for prosecutorial deecisionmaking by Jacoby and Ratledge,
Ibid, p 3,

#“Jowa Offender Risk Assessment Scoring System,” Vol 1, p IV, (Statistical Analysis
Center, Des Moines, Jowa), October 1980,

IV. Conclusion

Out of crisis sometimes comes opportunity. The
prison overcrowding crisis we are now facing presents
an opportunity to restore common sense to criminal
justice, to bring consistency and accountability to the
system of sentencing, and to consolidate the intent
and aims of the various agencies of justice.

The accountability level concept is one potential
solution, one that offers something to each of the dif-
ferent philosophical camps. At the higher levels,
prison itself is punitive, deterrent and incapacitative,
and a better chance for rehabilitation exists in prison
if we can reduce overcrowding. At the lower levels,
the constraints, limitations, and accountability have
a punitive aspect; the increased monitoring offered
would have increased deterrent value; an adequate
degree of incapacitation is built in; and the judge can
order a rehabilitative program if conditions warrant.

To be certain, better scaling and additional quan-
tification can be developed to refine these levels and
the monitoring standards. Acceptance of the approach
need not await that quantification, however. After all,
no logical scaling or quantification process preceded
the establishment of the current system with which
most of us live and work daily. In any jurisdiction,
through education and compromise, the principles
espoused above can become a reality. We can develop
a logical continuum of punishment and make it work
at an acceptable risk level. We can create a system
that treats offenders firmly but humanely and ex-
pends the tax dollar more efficiently, We can
distinguish,” to a degree, the violent predator from
the thief or social misfit. Armed with this informa-
tion in a policy-sensitive structure, we can sanction
each offender to a just degree without simultaneous-
ly punishing the public. As administrators of justice,
it is our responsibility to move in this direction.
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