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collection, maintenance and dissemination of criminal history 

"record information. Amends ~e Act in relation to criminal 
identification and investigation, the Unified Code of 
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THE CRIMTNAL HIRTORY RRCORD INFORMATION AC~ 
" - ----'"-' ----.------

An Act relating to 
criminal history record 
relation thereto. 

the access 
information, 

to and diR'semination of 
amending certain Acts in 

Be it enacted '~~;y the People of the State of Illinois, 
represented in the Ge~eTal Assembly: 

Section 1. Short Title. 'This,Act shall be known and may be 

cited as the IICriminal History Record Information Act." 

Section 2. Legislative Pindings and Purposes. (A) The 

legislature finds and declares that effective law enforcement 

requires the collection, maintenance, and dissemination of com­

plete and accurate criminal history record information. This in­

formation enables all components of the criminal justice system to 

coordinate their efforts for investigation and prevention of 

criminal activity. However, such information shpuld never be c01- . 

lected, maintained, or disseminated in such a manner as to in-

fringe upon the individual citizen's constitutional rights to 

pri~~CY and to the protection of his own good name and reputation. 

Uniform policies must be developed regulating the collection, 
, 

maintenance, and dissemination of criminal history record informa-

tion throughout the State, to balance the State's need Ifor 

criminal history record information with the public's right to 

kno~,:: the conduct of iAfs" officials and '\vith the individual's right 
, / 

to privacy and the protection of his own good name and reputation. 

The legislature finds that t~ese policies should be premised upon 

the following principles: criminal history record information must 

be as complete and accurate as possible; public access to 

traditionally puplic information must be guaranteed;~ and the 
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improper storage ~nd dissemination of criminal history record in­

formation must be prohibited. 

(B) The purpose of this Act is to (1) comply with the 
;\ 

federal requirements of Sections 501 and 524 of the Omnibus Crime 

Control and Safe Streets Act 0'£ 1968, as amended by the Crime 

Control Act of 1976: as amended by the Justice System Improvement 

Act of 1979, and federal regulations adopted pursuant thereto; (2) 

establish uniform policy for gaining access to and disseminating 

criminal history record information throughout the State, consis­

tant with due process mandates for the administration of criminal 

justice, the needs of criminal justice agencies in the state, the 

right of individuals to be free from improper and unwarra~ted in­

trusions by the government or others into their privacy and 

reputations, and the public's right to be informed of the official 

actions of criminal justice agencies; (3) establish guidelines and 

priorities which fully support effective law enforcement and on­

going criminal investigations, while ensuring both criminal jus­

tice agency and public access to criminal history record informa­

tion within appropriate time frames; and (4) ensure the integrity 

of criminal history record information, which is fundamental to 

the administration of justice and the due process rights of in-

dividual citizens. 
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In 1975, the United StRtes Department of Justice 
issued regulations governing the collection, main­
tenance, and dissemination of criminal history 
records. '!lhese regulations, among other things, 
mandated that all federally funded criminal justice 
information systems comply with national standards 
for ga~n~ng access to and disseminating criminal 
history record information. Failure to comply 
meant exposure to having federal funds cut-off and 
fines up to $10,000. (28 CFR section 20.1 et s~q.) 

Information practices which had been in place for 
years and which had rarely been questioned or chal­
lenged Ivere suddenly thrown into turmoil. Some law 
enforcement agencies in Illinois, as with their 
counterparts throughout the nation, tended to over­
react to the federal requirements and drastically 
changed their dissemination policies. For example, 
some agencies refused to provide military 
recruiters with criminal background information 
about potential recruits. Others stopped providing 
private security companies and private corporations 
with the information that they had been supplying 
for years. Some agencies stopped the flow of in­
formation to the media and to private citizens. 
Some agencies even went so far as to refuse to 
share information with all other criminal justice 
agencies in the State. 

In 1978, the Illinois Criminal Justice Information 
Council began studying the issues involved with 
ga~n~ng access to and disseminating criminal his­
tory records in Illinois. The Council quickly 
found that the current la'\vs in Illinois regarding 
criminal history records are confusing and dif­
ficult to administer. Por example, the police 
department of the City of Chicago needed to develop 
a complex matrix just to determine whether or not a 
request for criminal history record information may 
be granted. 

The Council documented with painstaking detail 
numerous problems and determined that there are at 
least three different legal standards in Illinois. 
State law applies to the Department of Law 
Enforcement; ,~;f"ederal regulations apply to the 
recipients of federal funds and to the information 
maintained by the Department of Law Enforcement; 
and there are no statutes regarding the 
dissemination of information maintained by local 
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criminal justice agencies or 
dissl~mination of state-maintained 
local agencies. 

the supsequent 
information by 

These and other prohlems have convinced the 
Illinois Criminal Justice Information Council that 
a comprehensive program for collecting, maintain­
ing, and disseminating criminal history recor1 
information is sorely'needed. 

The Act tries to balance three competing concerns. 
First, there is the need of government agencies to 
collect and disseminate information about the 
people with whom they come in contact. Second, 
there are the constitutional rights of ind.i viduals 
to be free from improper intrusions into their 
privacy and reputations, and, third, there is the 
public's right to be informed fully about the offi­
cial actions of criminal justice agencies and their 
elected and appointed officials. 

4 

Section ,. Definitions. Whenever used in this Act, and for 

the purposes of this Act, unleAS the context clearly indicnteA 

otherwise: 

(A) "Accurate information" means data which is factually 

correct, containing no mistake or error of a material n~~ure: 

COMMRNT 

In order for information to be "accurate" it must 
be free of all substantive errors. If a criminal 
justice agency were to disseminate an incorrect ar­
rest charge or disposition, most likely this vTould 
give rise to liability under the Act. However, the 
dissemination of a misspelled name or the mistaken 
report that an arrest occurred on August 6 instead 
of August 5, under most Circumstances, would not be 
a material error and would not be considered inac­
curate information. A criminal justice agency 
would not be liable for disseminating this type of 
mistake. 

(E) The phrase "administer the criminal law,~" includes any 

of the following activities: intelligence gathering, surveil­

lance, criminal investigation, crime detection and prevention (in­

cluding research), apprehenSion, detention, pretrial or post-trial 

release, prosecution, defense, the correctional supervision or 

rehabilitation of accused persons or criminal offenders, criminal 
'I 

identification activities, or the collection, maintenance or dis­

~emination of criminal history record information. 

(0) "Automated" means the uti~ization of computers, telecom­

munication lines, or other automatic data processing equipment for 

data collection or storage, analysis, processing, preservation, 
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" maintenance, dissemination, or nisplay and is distinguiShed from a 

system in which such activities are performed manually. 

CD) IIComplete" means containing accurate information "Thioh 

reflects the current criminal history status of an individual in 

tile State of Illinois. 

cmmENT 

Two criteria must be met for information to be con­
sidered "complete." The information must first be 
accurate, and second, must reflect all thE! histori­
cal information as well as the current status about 
a person's involvement with the criminal justice 
system. Under the Act, however, local and state 
criminal justice agencies are given a 30-day grace 
period in which to report and record the most 
recent disposition. 

(E) "Criminal history record information" means data iden­

tifiable to an individual and consisting of descriptions or nota­

tions of arrests, detentions, indictments, informations, pretrial 

proceedings, trials, or other formal events in the criminal jus­

tice system or descriptions or notations of criminal charges and 

the nature of any disposition arising therefrom, including sen-

tencing, correctional ~ .. supervlslon, rehabilitation and release. 

The term does not apply to statistical information in which in-
", 

dividuals are not identified and from which their identities are 

not ascertainable, or to information that is exc'lusively for 

criminal investigative or intelligence purposes. 
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COM~1ENT 

Criminal history record information is commonly 
referred to by most people as a "rap sheet." To be 
criminal history record information, the informa­
tion must be identifit:'.ble to a particular in­
dividual ann contain historical:";'l.,ta about a per­
son's formal contacts "'i th the "/-Briminal justice 
system: eg., John Doe was arrested by the Chicago 
Police Department on November 26, 1981 for armed 
robbery, charged "ivi th robbery by the Cook County 
State'~ Attorney on Novewber 27, 1981, convicted of 
theft in the Cook County Circuit Court on September 
23, 1982, and sentenced to two years probation on 
October 23, 19824 

(F) "Criminal justice agency" means (1) a government agency 

or any subunit thereof which is authorized to administer the 

criminal laws and '\Thich allocates a substantial part of its annual 

budget for that purpose, or (2) an agency supported by public 

funds which is authorized as its principal function to administer 

the criminal laws and which is officially designated by the 

Illinois Criminal Justice Information Authority as a criminal jus­

tice agency for purposes of this Act. 

COMMF.NT 

It is the intent of the Act that uniform policy for 
gaining access to criminal history record informa­
tion should apply to all state and local criminal 
justice agencies ~hroughout the State. All ques-­
tions of fact whether or not an agency is a 
criminal justice agency would be resolved by the 
IllinoiS Criminal Justice Information Authority. 

( G) "Disseminate "i) means to disclose or transmi,t criminal 

history record information in any form, oral, written, or 

otherwise. 1/ 
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(H) "Executive Order" means an order of the President of the 

United states or the Chief Executive of a state which has the 

force of law and which is published in a manner permitting regular 

public access thereto. 

( I) "Exigency" means pending danger or the threat of pending 
(( 

danger to an indi'Vidual or property. 

(J) "Non-conviction information" is criminal history record 

information, but is limited to only tho~~ criminal charges and any 

arrest or other information related thereto which have been dis-

posed of in a final manner other than by conviction, and incJ.udes 

one or more of the following: 

(1) Acquittal information; 

(2) Dismissal information; 

(3) Information that" the police have 
" 
elected not to refer a matter for prosecution; 

~ . ~ 
~Information that charges will not 

be filed; 

Information that supervision has been terminated by 

discharge and dismissal. 

COMMENT 

It is the intent of the Act to single out one type 
of criminal history record information for special 
treatme'iht: non-conviction information. One year 
after a non-conviction event, non-conviction infor-
miition will only be accessible for law enforcement 
purposes and -to those persons establishing a 
legitimate need to know the information. 
Non-conviction information encompasses all 

8 

, 
information surrounding a ~on-conviction event. 
Thus, for example, the fact of an arrest? the 
offense charged and the acquittal information com­
bined would constitute non-conviction information 
under the Act, not just acquittal information. 

(K) A "researcher" means (1) a person who is employed by or 

carrying out re~earch under the sponsorship of an organization 

that meets the definition of Section 501(c)(3) of the Internal 

Revenue Code~ or (2) a criminal justioe agency, or (3) an agency, 

corporation, organiz~tion, or person employed by or carrying out 

research under the sponsorship of a criminal justice agency. 

COMMENT 

II 
'I ! 

i/ 
.! 

It is the intent of the Act to permit persons meet­
ing bona fide researcher's criteria to gain access 
to non-conviction information. In defining the 
term "researcher" the Act attempts to balance the 
need to limit access to only legitimate researchers 
whil~ at the same time trying to avoid censoring 
the purpose of the research so as not to encourage 
discretionary behavior by criminal justice offi­
cials. The definition settled upon does not 
require a person to state the purpose of the 
research or to prove its inherent worth or 
legitimacy in order to conduct research. 

(L) "Statistical in~ormation" means information from ''Thich 

the identity of an individual cannot be ascertained, reconstruc-

ted, or verified and to which the identity of an individual cannot 

be linked by the recipient of,the information. 

(M) "statute" means an Act of Congress or a State legisla­

ture or a provision of the Cons!;t;i tu-tion of the United States or 

of a state. 
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(N) "Various participants in the criminal justice system" 

means any and all courts, clerks of courts, criminal justice. 

agencies, and policing bodies in the State of Illinois. 

Section 4, Applicability. (A) The provisions of this Act 

shall apply to the various partiCipants in the criminal justice 

system and to all agencies of State and local government collect­

ing, maintainin~, recording, gaining access to, or disseminating 

criminal history record information processed by mannal or auto-

mated operations. 

(E) The provisions of this Act shall apply only to criminal 

history record information mandated by statute to be collected, 
'I 

maintained, o\~ disseminated by the Department of Law Enforcement. 

Othel' types 0;\, criminal justice information, such. as (1) intel-
" 
\. 

ligence and investigative information, (2) all information (other 

than criminal history record information) contained in original 

reports prepared and maintained by a criminal justice agency, (3) 

local municipal ordinance violations, and (4)/.~false or fictitious 
II 

criminal history record information intention!~lly fabricated upon 

the express 'tvritten authority of the chief' executive of a criminal 

justice agency to support undercover law enforcement efforts, are 

not subject to the proviSions of this Act. 

eC) ~he provisions of this Act shall not a~ply ~o statisti-

cal information. 

(D) In the event pf conflict between the application of this 

Act and the statutes listed in subparagraphs (1), (2), or (3) 
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below? the statutea liAted helow shall contra], unless specified 

'otherwise: 

(1) The Juvenile Court Act; or 

(2) Section 5-3-4 of the Unified Code of Corrections; or 

(3) Paragraph (4) of Section 12 of "An Act providing for a 

system of probation, for the appointment and compensation of 

probation officers, and authorizing the suspension of final judg­

ment and the imposition of sentence upon persons found guilty of 

certain defined crimes and offenses, a:nd legaliz ing their ultimate 

discha.rge without punishment", approved June 10, 1911, as amended. 

co fr1fvIEN T 

The Act applies to all peace officers and govern­
ment agencies in the State working with criminal 
history record information. The Act does not at­
tempt to regulate the activities of private in­
dividuals, corporations, organizations, or the 
press .. ,,' 

The Act applies only to criminal history record in­
formation required to be collected by the state 
central repository-- the Department of Law 
Enforcement's Bureau of Identification. ~hus, the 
amonnt of information regulated by the Act can be 
expanded or contracted as seen fit over time, 
without altering the general policies for its main­
tenance or dissemination. Currently, the Act would 
~pply to all felony and Class X offenses, murder, 
and most Class A and B misdemeanors. The Act would 
not apply to most traffic viola.tions, to Class] 
conservation offenses, or to any Class C mis­
d.emeanors, Petty Offenses, or local municipa.l 
ordinances. 

Similarly, " investigative and intelligenc~ informa­
tion, original reports of a criminal justice agency 
(such as an arrest report,as distinguished from the 
fact of the aprest), and intentionally fabricated 

,'\ 
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\) information to support undercover efforts are not 

regulated by the Act. 

The Act is meant to yield to the requirements of 
some existing la~Ts in the event of any inconsisten­
cy or conflict. These include the Juvenile Court 
Act, Code of Corrections, and statutes dealing with 
probation information. 
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f1ection 5· Completeness and AccurRcy~ (A) Fxcept as 

provided herein, it is the duty and responsibiliity of each 

criminal justice agency to maintain only accurate and, to the ful~ 

lest extent possible, complete criminal history record information 

and to correct or update such information after being determined 
c' 

by audit, individua'l review and challenge procedures, or by other 

verifiable means, that it is incomplete or inaccurate. A criminal 

justice agency shall collect, record, or maintain only that 

criminal history record information required to fulfill its Ie-gal 

responsibilities. 

(:8) Data Which could mislead a reasonable person about the 

true nature of the criminal history event being recorded or main­

tained shall not be entered into any criminal historyorecord in­

formation system, except for (1) information intentionally fabri­

cated upon the express written authority of the chief executive of 

a criminal justice agency to Ef~pport undercover law enforcement 

efforts or (2) information which is otherwise necessary to ad­

minister the criminal laws. 

COMMENT 

The paramount concern of the Act addresses itself 
to the accuracy an()d completeness of criminal his­
tory record information maintained by government 
agencies, and places the responsibility directly on 
government for guaranteeing the accuracy and com­
pleteness of the information to the fullest extent 
possible. 

The Act would implement the finding of the U.S. 
Privacy Protection study Commission which would 
limit a government agency from collecting more 
information than needed to carry out its lawful 
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responsiblilites. Under the Act, a criminal 
justice agency would have an affirmative duty to 
maintain only accurate and complete information in Q 

its files and would also be req~ired to correct all 
erroneous information once brought to its 
attention. 

The Act acknowl~dges, however, that there would be 
circumstances when a criminal justice agen~y would 
intentionally need to maintain incorrect ~nforma­
tion: ego for undercover purposes oreto test the 
adequacy of audit procedures. 
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Section .6. Dissemination of Criminal History Record 

Information. (A) Public Criminal Justice Records. (1) All (a) 

original records of entry (such as police blotters or logs) com­

piled chronologically by criminal justice agencies, (b) information 

identifying persons currently in custody, (c) posters, annOUDce­

ments, or lists for identifying fugitives or wanted persons, (d) 

announcements of executive clemency, and (e) unless otherwise 

provided by rule or order of the Supreme Court of Illinois, all. 

records of judicial proceedings, including records containing non-

conviction information, which A.re not by law required to be im­

~ounded, are hereby declared to be public records in the State of 

Illinois and s-J,1.all be open to inspection without fee or reward. 

All persons shall have free access to inspect and examine such 

records and shall have the right to take memoranda and abstracts 

concerning them. 

~ 

All criminal history record information, except for non-

conviction information which is more than one year old, is hereby 
(I 

s declared to be public in the State of Illinois. Except as limited 

by paragraph (,) herein, such records shall be open to inspection 

and all persons sha1] have access to inspect and examine them, con­

sistent with para.graph (8)(b) of this subsection (A), and shall 

have the right to take memoranda and abstracts concerning them. 

(3) Instead of responding to a request to inspect criminal 

history record information, a criminal justice agency may refer 

such a request directly to the Department of Law Rhforcement. 

15 
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Except as l~mited by paragraph (3) h~rein, a criminal 

justice agency shall make available for inspection by and dissemi­

nation to the public and requesting criminal and non-criminal jus­

tice agencies any public records under its control or in its 

possession. 

(5) Any request fov inspection or dissemination of public 

criminal history records shall be subject only to re~sonable rules 

governing the time, manner, and place of examination, and to 

reasonable limitations ensuring the security and integrity of the 

record and the orderly and efficient operation of the criminal jus­

tice agency making it available. 

(6) If the requested information cannot be made available at 

the ,time requested, the criminal justice agency shall set a date 

and hour within a reasonable time period, but not more than 2 weeks 

from receipt of the request, at which 'time the record shall be 

available for inspection. 

(7) Specific requests for information identifying the charges 

against and location of persons recently arrested and currently or 

recently in the custody of a criminal justice agency shall be 

honored within a time period reasonably contemporaneous with the 

request. 

(8)(a) Reproduction of information listed in paragraph (1) 

herein shall be permitted, and fees for such reproduction shall be 

charged in accordance with the provisions of Section 4 of the State 

Records Act or Section 13 of the Local Records Act; or, in the ab-

16 

sence of the applicability of thoSl{ Sections, criminal justice 

agencies or consortia of criminal justice agencies may assess 

reasonable fees, as estabJ.il:?heQ hy the Illinois Criminal Justice 

Information Authority, for providing such information about each 

person requested. Such fees may be waived or reduced at the dis­

cretion of such agencies. 

(b) For requests either to inspect or reproduce criminal his­

tory record information, criminal justice agencies or consortia of 

criminal justice af,sncies may assess reasonable fees, as es­

tablished by the Illinois Criminal Justice Information Authority, 

for providing such information about each person requested. Such 

fees may be waived or reduced at the disoretion of such agencies. 

COMMENT 

While certain criminal justice records, such as 
police blotters, have heen traditionally public in 
Il]ino~s, that .status has not been statutorily 
recogn~zed. ThlS Act endorses the position that 
the right to inspect or reproduce public criminal 
justice information should be guara.nteed and rec­
tifies this situation. 

In addition, the Act favors a general policy of 
open access to criminal history record informat!on 
throughout the state, subject only to reasonable 
~dmini~trative rules protecting the security and 
lntegrlty of the data and the efficient operation 
of the criminal justice agency making it available. 
Criminal history record information would hecome 
publicly accessible under the Act, except for non­
conviction information more than one year old. 
Thus, arrest only information, lacking any disposi­
tion, would be public information regardless of its 
age, as would all conviction information. 

Since some criminal jus1;ice agencies might not be 
able to allocate sufficient resources necessary to 
handle public requests for criminal history record 

o 17 

I 
l 

• 

, 

,( 



... 

r 

;' 

1 
" 

, 
j 

j i 

----------------~~ - ---- -

information, the Act would give a criminal justice 
agency the option of either referring a request 
directly to the state central repository or 
responding itself. If a criminal justice agency 
chose to respond then the dissemination procedures 
found in the Act would apply. A criminal justice 
agency, however, could no longer inform a request­
er that criminal history record information is not 
public information, but a request for criminal his­
tory record informatiotr which would impede the ef­
ficient oneration of a criminal justice agency 
could be -referred directly to the Department or 
postponed for up to two weeks. 

This Section of the Act enforces the principle that 
there shall be no secret arrests or incarcerations 
in the State of Illinois. \vhile it could take up 
to two weeks to, obtain criminal history record in­
formation, all criminal justice agencies must 
release current arrest and incarceration informa­
tion within a reasonably contemporaneous time 
period. 

Under the Act, persons wishing to reproduce public 
criminal justice information may do so as provided 
by the State or Local Records Acts. However, if a 
listing of a computer tape were requested, for ex­
ample, the Illinois Criminal Justice Information 
Authori ty c,uQuld establish the maximum fees which 
could be alsessed for complying with the request. 
Similarly, a criminal justice agency could charge 
the public to inspect a "rap sheet" as well as to 
copy one. Fees for reproducing information could 
be waived or reduced by a criminal justice agency 
if the person requesting the information were 
indigent. 
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(B) Non-conviction Information. (1) Non-conviction 

information shall be accessible to the public for the one year 

period immediately following the date of its occurrence. 

Thereafter, non-conviction information shall be accessible only as 

provided herein. For purposes of this Act, the date upon which 

non-conviction information shall be deemed to occur shall be the 

date when the criminal charges are disposed of in a final manner 

other than by conviction. 

(2) A criminal justice apency may disseminate non-conviction 

information, regardless of its age, to anyone after first reaching 

a determination that such dissemination is requir~d to administer 

the criminal laws or to carry out its official duties and 

responsibilities. 

(3) Access to non-conviction information which is more than 

one year old shall be permitted to those persons or agencies es­

tablishing a le~itimate need to know the information, and subject 

only to reasonable rules protecting the security and integrity of 

the information and the orderly and efficient operation of the 

criminal justice &fency making it available. 

(4) For purposes of this Act, a legitimate need to know non­

conviction information which is more than one year old shall auto-

matically be established for the following: 

(a) All criminal justice agencies, to administer the 

criminal laws. 
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(b) ~he individual to whom the information pertains, upon 

request. Such an individual may also, upon written request, ob-

tain a copy of the information. 

(c) A non-cr'iminal justice agency specifically authorized to 

gain access to such information by federal or state statute, by 

federal or state executive order, by court order, or by local or­

dinance of an Illinois municipality. 

(d) A researcher. Authorization to utilize such information 

shall be prohibited without the execution of a binding non-

disclosure agreement hetween the researcher and the criminal jus­

tice agency releasing the information. The non-disclosure agree-

ment must, at a minimum: 

(i) State the scope of non-conviction information covered; 

(ii) Limit access to only designated personnel engaged in 

the research program; 

(iii) Require compliance with all applicable federal and 

state laws and regulations; 

(iv) Prohibit further dissemination to any other agency or 

individual, except for statistical information derived from such 

information; 

(v) Prohibit the disclosure of the identity of any person to 

whom the information pertains to any other agency or individual 

not engaged in the research program; 

20 
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(vi) Require the destruction or return of all copies of such 

information to the disseminating criminal justice a~Ancy; 

(Vii) Require the storage of all such information in secure 

locked containElrs when not in use,;. 

(Viii) Limit the retention of such information for only so 

long as may be necessary to complete the research program; and 

(ix) Provide sanctions for violation of the terms of the 

agreement. 

(e) Any person, corporation, organization, or agency, ob­

taining a general or special court order. The court shall issue a 

Reneral or special order to any person, corporation, organization, 

or agency establishing a le~itimate need to know such information. 

~he person, cor:pora.t.ion, organ izati on, or agency seeking access to 

.such informa,tion may peti tion for such access in the circuit court 

of the State of Illinois in the count.y where the information 
, 

sought is maintained. The court. shall impose any conditions, in-

cluding non-disclosure apreements or sanctions it deems ap­

propriate, to protect. the securjty of t.he data or the privacy and 

reputation of the individual to whom the information pertains. 

Except in the case of exigency, a reasonable attempt shall be made 

to notify any i nc1 i vidual to '''hom the information pertains about 
\ 

the petition a.nd to makE' him or her a party to the proceedings 

before granting any general or special court qrder. 
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( 5) Unless o·bherwise required by Illinois law, the 

subsequent dissemination of non-conviction information which is 

more than one year old by a non-criminal justice agency is 

prohibited. Any non-criminal justice agency willfully disseminat­

ing non-conviction information 'which is more than one year old to 

anyone other than its own employees shall be deemed to have vio­

lated this Act. 

.~ ... " ~. . .. 

" COMMENT 

The Act attempts to balance the concerns of those 
1"ho argue in favo~ of unrestricted access to all 
criminal history record information with those who 
would greatly limit access to only law enforcement 
agencies under some circumstances. The one year 
'open period for non-conviction information found in 
the Act reflects the compromise reached by the 
Criminal Justice Inform~tion Council after four 
years of debate between these two oppositions. 

The Council believed that the one year period of 
accel;3siblity would be sufficient in most cases to 
guar-dntee the ability to investigate official con­
duct and misconduct and;;o air- 'the facts. However, 
a longer time period would begin to expose an in­
dividual with a record to potential damage to his 
reputation and would weigh in favor of limiting 
access. ,,,:, 

The Council admitted that there woqld be occasional 
anomalies which would undermine the one year com­
promise period reached and force those in favor of 
total access to advocate lengthening it. For ex­
ample, the recent Gacy murders and cyanide-laced 
t~lenol deaths both involved the public dissemina­
tlon of non-conviction information well over one 
year old. 

In spite of this, the Act supports a compromise 
position that uniform criteria for gaining access 
to non-conviction information more than one year 
old shall be established and limited to law en­
for~ement p~r~oses and those persons or agencies 
havlng a legltlmate need to know the information. 
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Non-conviction information is generated in five 
common situations, and the one year time ClOCK 
begins running ~n the actual date of any of the 
non-conviction events listed below: 

\) 

1. When the police decide to drop arrest 
charges; 

2. When the prosecutor drops the charges; 
3. When the court dismisses the case; 
4. "hen there is a finding of not guilty; 
5. When a sentence of supervision is su~cess­

fully terminated and discharged. 

The Act establishes several automatic "need to 
know" situations which would warrant the dissemina­
tion of non-conviction information more than one 
year old. These circumstances include when 
criminal justice agencies request the information 
for the administration of the criminal laws and 
"Then requested by the ind i vidual record subject. 
Non-criminal justice agencies authorized by law, 
executive or court order, or Illinois municipal or­
dinance could also establish the need to know. 
This provision, in particular, clarifies the confu­
sion in current Illinois law reparding whether or 
not a local criminal JUBtice agency is permitted 
to provide a non-criminal justice agency with 
criminal history record information obtained from 
the state central reposjtory. 

A researcher, as defined by the Act, could al~o 
gain access to non-conviction information more than 
one year old. The limitations placed on such ac­
cess are specifically oesigned to conform to 
federal regulations governing the Confidentiality 
of Identifiable Research and Statistical 
Information. (2n CPR section 22 et seq.) 
Currently, the Department of Law' Enforcement denies 
even criminal justice af.~ncies access to criminal 
history recorn information for research purposes. 
This situation will be rectified by this Act. 

Since the Criminal Justice~,Jnformation Council 
could not identify each and every situation where a 
legitimate need to know might exist, the Act 
provides a procedure which would also allow the 
general puhlic to establish a need to know. The 
Act ~mpowers the courts to impose a.ny (Icondi tions 
that would protect the security of the d\~~ or the 
privacy and reputation of the record subject. 
Except in cases of emergency, the record subject 
would he.ve to be gi ven the opportunity to appear 
before access could be p.ranted by the court. 
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Under the Act, any non-criminal justice agency 
receiving non-conviction information whi~h is more 
than one year old may only use the information for 
the purposes for which it was obtained and is 
prohibited from further disseminating the informa­
tion to anyope. The rationale behind this provi­
sion isbas~d on the concept that criminal history 
record information becomes outdated the minute that 
it is disseminated and that information sitting in 
files for any length of time is inherently suspect. 
Therefore, non-criminal justice agencies should not 
be permitted to re-disseminate information that 
they have obtained from a criminal justice agency. 
Requesters should be encouraged to go directly to 
the Department of Law Enforcement instead. 

Under the Act, a criminal justice agency may dis­
seminate non-conviction information which is more 
than one year old to anyone it deems necessary to 
carry out "Its responsibilities. For example, a 
prosecutor should be able to inform a rape'victim, 
who may be reluctant to testify, about the number 
of other times an offender has been previously ar­
rested for rape but not prosecuted, without fear of 
violating the Act. 
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(c) Dissemination Procedures for Criminal History Record 

Information. (1) A criminal justice agency shall only disseminate 

accurate and, to the fullest extent possible, complete criminal 

history record information. A criminal justice agency shall dis­

seminate criminal history record information only after first 

making certain, through a formal update inquiry, review, or other 

appropriate means, that the information to be disseminated reflects 

the most current and accurate information available, except (a) in 

cases of exigency, or (b) when confirmation of the most current 

status of the information is beyond the resources of the dissemi­

nating criminal justice agency w'ithin the time period (less than 2 

weeks) reasonably demanded by the requesting agency, corporation, 

organil2;ation, or person, or (c) upon request for criminal history 

record information by another criminal justice agency. The willful 

failure of a criminal justice agency to review the accuracy and 

completeness of a criminal history record prior to its dissemina­

tion, except as otherwise permitted by this Section, shall con­

stitute a violation of this Act. 

(2) POl" purposes of this Act, accurate information which is 

less than 30 days old shall be presumed complete and 'may, at the 

discretion of the criminal justice agency, be disseminated in ac-
" 

cordance with this Act without first conducting a formal update 

inquiry or review. 

(3) A criminal justice agency shall, within 2 weeks from 

receipt of the request, disseminate criminal history record infor-
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Under the Act, any non-criminal justice agency 
receiving non-conviction information which is more 
than one year old may only use the information for 
the purposes for which it was obtained and is 
prohibited from further disseminati~g the.inform~­
tion to anyone. The rationale behlnd thlS provl­
sion is based on the concept that criminal history 
record information becomes outdated the minute that 
it is disseminated and that information sitting in 
files for any length of time is inherently suspect. 
Therefore, non-criminal justice agencies should not 
be permitted to re-disseminate information that 
they have obtained from a criminal justice agency. 
Requesters should be encouraged to go directly to 
the Department of Law Enforcement instead. 

Under the Act, a criminal justice agency may dis­
seminate non-conviction information which is more 
than one year old to anyone it deems necessary to 
carry out its responsibilities. For example, a 
prosecutor should be able to inform a rape victim, 
\-rho may be reluctant to testify, about the number 
of other times an offender has been previously ar­
rested for rape but not prosecuted, without fear of 
violating the Act. 
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(c) Dissemination Procedures for Criminal History Record 

Information. (1) A criminal justice agency shall only disseminate 

accurate and, to the fullest extent possi.ble, complete criminal 

history record information. A criminal justice agency shall dis­

seminate criminal history record information only after first 

making certain, through a formal update inquiry, review, or other 

appropriate means, that the information to be disseminated r·eflects 

the most current and accurate information available, except (a) in 

cases of exigency, or (b) when confirmation of the most current 

status of the information is beyond the resources of the dissemi­

nating criminal justice agency within the time period (less than 2 

weeks) reasonably demanded by the requesting agency, corporation, 

organi~ation, or person, or (c) upon request for criminal history 

record information by another criminal justice agency. The willful 

failure of a criminal justice agency to review the accuracy and '. 
completeness of a criminal history record prior to its dissemina­

tion, except as otherwise permitted by this Section, shall con­

stitute a violation of this Act. 

(2) For purposes of this Act, accurate information which is 

less th.an 30 days old shall be presumed complete and may, at the 

discretion of the criminal justice agency, be disseminated in ac-

cordance with this Act without first conducting a formal update 

inquiry or review. 

(3) A criminal justice agency shall, within 2 weeks from 

receipt of the request, disseminate criminal history record infor-
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mation in accordance with the provisions of this Act and in the 

following manner: 

(a) Any dissemination of criminal history record information 

based on identifying information other than fingerprints shall 

contain an appropriate statement indicating that the information 

provided cannot be identified with certainty as pertaining to the 

individual about whom the information was requested. 

(b) In those cases where no record can be found in the files 

maintained by a criminal justice agency based upon the identifying 

information submitted by the requesting individual or agency, an 

appropriate statement shall be issued by the criminal justice 

agency indicating that it has no information relating to the in­

dividual, based upon the information provided. 

(c) In those cases where information relating to more than 

one individual is found in the files maintaine~ by a criminal 

justice agency based upon the identifying information submitted 

by a requesting individual or agency, (1) instead of supplying 

the information an appropriate statement shall be issued by the 

crimi,nal justice agency indicating that it is unable to determine 

whether it has any information relating to the individual based 

upon the information provided, or (2) if it is determined by the 

disseminating criminal justice agency that dissemination is still 

warranted due to exigency or a particular set of circumstances to 

administer ,the criminal laws, then an appropri~te statement shall 

be issued by the criminal justice agency indicating that the in-

formation provided cannot be identified with certainty as 

26 

pertaining to the individual about whom the information was 

requested. 

(d) In those cases where dissemination of criminal history 

record information is based upon fingerprint identification, an 

appropriate statement shall be issued by the criminal justice 

agency indicating that the information provided ~ositively per­

tains to the individual whose fingerprints were taken. 

(e) Nothing in this Section shall prohibit the dissemination 

of criminal history record information to a requesting criminal 

justice agency upon determination by the disseminating criminal 

justice agency that dissemination is still warranted due to ex-

igency or a particular set o~ circumstances to administer the 

criminal laws. In those instances, an appropriate statement shall 

!~e issued by the criminal justice agency indicating that the in­

formation provided cannot be identified with certainty as pertain­

ing to the individual about whom the information was requested. 

(4)(a) It shall be the responsibility of a criminal justice 

agency to record every dissemination of criminal history record 0 

information . Such records shall be retained for a period of not 
.. 

less than 3 years. Upon request, the individual to whom such dis-

seminated information pertains shall be supplied with the informa­

tion listed in paragraph (b) below for alII non-criminal justice 

agencies, corporations, organizations, and members of the public 

who have received criminal history record information during the 

past three years. 

27 1 
k 
I 



... 

f 

• 

(b) At a minimum, the following information shall be 

recorded and retained: 

(i)~~e name of the individual to whom the information 

disseminated pertains; 

(ii) The name of the individual requesting the 

information; 

(iii) The name of the individual, corporation, 

organization, or agency receiving the information; 

(iv) The date of the dissemination; 

(v) The name of the ofi'icer releasing the information. 

(c) ~he record keeping requirements of this subsection (4) 

shall not apply to either of the following: 

(i) The dissemination of criminal history record infor­

mation to authorized personnel within a criminal 

justice agency; or 

(ii) The reporting or dissemination of criminal history 

record information from public court records or 

proceedings. 

COMMENT~ 

CurrentlY1 there are no procedural' gUidelines in 
Illinois law for criminal justice agencies to fol­
low when disseminating criminal history record in­
formation to the public. The Act provides criminal 
justice agencies with uniform procedures for 
processing a reques~ from the public for criminal 
history record information, based on identifying 
information which mayor may not include 
fingerprints. 

28 

The first step a criminal justice agency would take 
is to find out whether or n9t there are any records 
in its files which match all of the identifying in­
formation supplied by the requester. 

Second, assuming that one and only one matching 
record is found, the criminal justice agency should 
look at the date of the last entry before it dis­
seminates the record. If the date of the last 
recorded entry occurred within the last 30 days, 
and the information on the transcript is accurate, 
the record is comple";e (by definition in the Act) 
and may b~ disseminated without fear of liability 
by the agency. 

If the date of the last recorded entry is more than 
30 days old, however, the information is considered 
automatically to be incomplete, and the criminal 
justice agency must conduct an update inquiry to 
determine if the ini'ormation is accurate and cqm­
plete before it can be disseminated. 

This mandatory requirement to update or to review a 
record for completeness intentionally differs i'rom 
the federal regulations governing criminal history 
record information. (28 CFR section 20.21(a)(1).) 
~he federal requirement technically mandates a for­
mal update each and everYll time criminal history 
record information is disseminated regardless of 
the date of last update or when i~ was Jast dis­
seminated. The Illinois approach presume& informa­
tion less than 30 days old is current and, there­
fore, it ,,,ould significantly reduce the number of 
meaningless inquiries criminal justice agencies 
would be required to make. However, nothing in the 
Act prohibits a criminal justice afency from in­
quiring more frequently; it just is not required to 
dOli so, unless the information is more than 30 days 
old. 

Third, the ,criminal justice agency should determine 
whether or not the criminal history r,ecord contains 
any non-conviction information more than one year 
old. If it does, then only agencies or persons 
with a legitimate need to know are authorized to 
receive such information. 

The fourth step requires an agency to record every 
extra-agency dissemination of criminal history 
record information on a disseml.nation log, which 
must be kept for at least three years. 

This provision supports the intent of the Act that 
arrest only and, non-conviction information should 
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not be used as R basis for denying employment. 
This procedure creates an audit trail and permits 
the individual to verify every non-criminal justice 
agency and member of the puh} i c w'ho has received 
the information. Thus, if an applicant for employ­
ment (who may have been ~rrested but never convic­
ted) were denied employment, the applicant could 
positively establish whether or not the employer 
knew this information at the time the decision '~as 
made not to hire. The establishment of this fact 
would enable the individual to shift the burden of 
proof onto the employer to show that the r~fusal to 
hire was not a civil rights violation in Illinois. 
Currently, there is no means of enforcing this 
provision of the law. (Chapter 68 section 2-103.) 
The Act would alleviate this_:si tuation. 

Fifth, under the Act, a criminal justice agency 
could charge a fee, established by the Illinois 
Criminal Justice Information Authority, for 
processing each request from the public. 

Pinally, an agency 
record transcript. 
record information 
weeks. 

would then disseminate the 
A request for criminal history 
must be answered within two 

If fingerprints were supplied by the requester, the 
agency ,,{ould be required by the Act to state that 
the information has been p~sitively identified as 
pertaining to the record subject. 

In cases where more than one individual in the 
agency's files matches the information supplied by 
the requester, the Act would prohibit dissemination 
of any information, except to criminal justice 
agencies. 

30 
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Section 7. Prohibited Use of FundS. No appropriated funds 

of the State of Illinois or funds made available to the State of 

Illinois or ~ny criminal justice agency therein from any source 

shall be disbursed or used for any purpose prohibited or made un-

lawful by this Act. 

Section 8. Judicial Remedies. (A) Whenever any officer or 

employee of the State, its agencies, or political subdiVisions, or 

whenever any State agency or any political subdivision or its 

agencies fails to comply with the requirements of this Act, any 

person may institute a civil action for mandamus or to obtain 

declaratory or, where appropriate, injunctive relief to compel 

compliance. Such action may be brought in any circuit court of 

the State of Illinois in the county in which the violation occurs 

or in the county where the agency is situated. If successful, the 

individual shall be entitled to recover attorney's fees and other 

litigation costs reasonably incurred, as provided in Section 12 of 

this Act. 

(E) In any a.ction brought pursuant to this Act, the court 

may at its discretion issue an order enjoining the collection, 

maintenance, or dissemination of criminal history record informa­

tion in violation of this Act, or correct such information, or in-

voke any other. appropriate remedy. 

(C) Where funds have been disbursed in violation of Secti6n 

7 of this Act, any taxpayer of the State of Illinois shall be en­

titled to declaratory relief, such other equitable relief as may 

be proper under circuInstances, and those fees and other 
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litigation costs reasonably incurre,d, as provided in Section 12 of 
\, 

this Act. 

(D) ~he Attorney General, with such assistance as he may from 

time to time require of the ~tate's Attorneys in the several coun­

ties, shall bring suit in the circuit courts to prevent and 
,~. 

restrain violations of this Act and to enforce the provisions of 

Section 2.1 of HAn Act in relation to criminal identification and 

investigation", approved July 2, 1931, as amended. The Illinois 

Criminal Jus"tice Information Authority may request the Attorney 

General to bring any such action authorized by this subsection to 

enforce the provisions of this Act. 

(E) For the purposes of this Act, the State of Illinois 

shall be deemed to have consented to suit, and shall be liable for 

damages, reasonable 
'"II 

attorney's fees, and litigation costs as 

provided in ~ection 1 2 of this Act. No defense of sovereign or 

official immunity may be interposed by any person or the State of 

Illinois in any court for violations of this Act. 

(F) If, in any civil action allep.ing the unlawful publica­

tion or dissemination of criminal history record information, it 

is found that the provisions of this Act have been violated, no 

agency or person shall be entitled to claim any privilege, ab­

solute or qualified, as a defense thereto. 

(G) An agency, its officials or e~ployees may in good faith 

rely upon the assurance of another agency that information is 

maintained or disseminated in compliance with the proviSions of 

3.? 

this Act. However, such reliance shall not constitute a defense 

with respect to equitable or declaratory relief. Similarly, the 

goon faith exercise of a discretionary function by any agency or 

individual shall not constitute a defense with respect to equi­

table or declaratory relief, but may be taken into account in 

determining what damages, if any, are appropriate. 

COl'lfMENT 

It is the intent of the Act to encourage full en­
forcement \-Then its provisions have been violated. 
One method of enforcement that is encouraged is to 
permit citizens or taxpayers to act as private at­
torneys general to obtain declaratory or injunctive 
relief for violations of the Act in the county, 
where the violation occurred or where the crimitlal 
justice a~ency is situated. If successful, these 
plaintiffs wouln be entitled to collect reasonable 
attorneys fees, but not any award for damages. 

This Section also actively encourages the Attorney 
General to enforce the provisions of the Act. 

MQreover, the existing laws regarding sovereign and 
official immunity are greatly modified. Under the 
Act, the State and its agencies have oonsented to 
suit. Actions against the State for equitable or 
injunctive relief can be brought in the circuit 
courts. However, actions against the State for 
Jl}onetary relief must be brought in the Court of 
(;"laims. 

Officials may not nnterpose a defense of official 
immunity or qUAlif~en privilege. However, tradi­
tional diefense concepts, such as "discretionary 

. function" or "good faith" or "good faith belief" 
would be permitted as a means of negating or limit­
ing the amount of monetary damages which could be 
awarded to an aggrieved party. 
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Section 9. (avil Dama.ges. (A) Any individual aggrieved by 

a violation of this Act shall have a civil action for damages or 

other appropriate remedy against any agency responsible for such 

violation. Such action may be brought in any circuit court of the 

State of Illinois in the county in which the violation occurs or 

in the county ,.,.here the agency is situated. All damage claims 

against the State of Illinois for violations of this Act shall be 

determined by the Court of Claims. 

(B) In any action brought pursuant to this Act, an in­

dividual aggrieved by any violation of this Act shall be entitled 

to recover actual and general compensatory damages for ea.ch Viola­

tion, together with costs and attorney's fees reasonably incurred 

pursuant to Section 12 of this Act. In addition, any individual 

aggrieved by a willful violation of this Act shall be entitled to 

recover $1 ,000 from the offending criminal justice agency for each 

violation~ Any individual aggrieved by a non-willful violation of 

this Act for which there has been dissemination of criminal his-

tor~ record information sball be entitled to recover $200 from the 

offending criminal justice agency; provided, however, if criminal 

history record information is determined to be incomplete or inac-

curate, by audit, by individual review and challenge procedures, 

or by other verifiable means, then the indivic1,¥al aggrieved shall 

only be entitled to recover such amount if the criminal justice 

agency fails to co~rect the information within a reasonable time. 
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COMMRN'.r 

The Constitution of the state of Illinois provides: 

"Every person shal.l find a certain remedy in 
the laws for all injuries and wrongs which he 
receives to his person, privacy, property or 
reputation. He eh8ll obtain justice by law, 
freely, completely, a,nd promptly." Article I, 
Section 12. 

This section of the Act is designed to complement 
that portion of the State Constitution. It is the 
intent of the Act to encourage effective redress of 
damages ann to hold criminal justice agencies \~~ii 
officials accountable for the quality of the 
criminal history record information they collect, 
maintain, and diSseminate. Thus, the Act takes the 
position that the indivioual about whom criminal 
history record information is disseminated has the 
greatest stake in the accuracy and completeness of 
the information and should have effective redress 
of damages. 

The Illinois Criminal Justice Information Council 
found, however, that current tort and official im­
muni ty laws do not permit effective redr:<;ss. Thus, 
the Act permi ts remuneration for two si'~~uations. A 
person who has a criroinal history record can 
recover monetary damages and reasonable attorney's 
fees against a criminal justice agency which has 
either collected information beyond its legal man­
date or which has disseminated erroneous informa­
tion about the'individua.l. 

For example, assume 1) that a person reviews his 
record and finds inaccurate information in it, and 
2) that the Department of Ilaw Enforcement agrees 
there is a mistake and promptly corrects the er­
roneous information in the file. No damages would 
be awarded in this case, because there was no 
violation of the Act. Let us say, however, that 
the Department forgets to correct the record and 
the information is disseminated to a potential 
employer three months later. The individual could 
collect ~?OO for the unintentional failure to cor­
rect the erroneous information plus reasonable at­
torney's fees up to another ~200. Let us assume, 
further, that 1) the person actually suffers 
damages based solely on the inaccurate information 
disseminated by the Department of Law Enforcement 
and that 2) the person can conclusively establish 
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the amount to be $700. In 
could collect $200 ~or the 
erroneous information, plus 
damages proven in court, pJ.Uf1 
fees of not more than $900. 

\l 

that case, the person 
faj1ure to correct the 

the $700 compensatory 
reasonable attorney's 

It is forseeable that an individual could be 
damaged by the dissemination of criminal history 
record information in at Jeast two different ways: 
by the State or by private persons or corporations. 
First, .the State could disseminate inaccurate or 
incomplete information about the individual, an in­
defensible action under the Act. This Act holds 
the state responsible fOl' the damages caused by its 
negligence in disseminating erroneous data. The 
logical persqn to enforce this concept is the in­
dividual, himself, who is damaged and not a govern­
ment bureaucracy. The key concepts to maintaining 
accurate and complete information, espoused by the 
Act, are to institute timely reporting of all dis­
pOSitions and to guarantee the individual the right 
to review and correct his own record. 

,I 

Second, the state could ,disseminate information 
which is both accurate anq; complete, hut private 
concerns could use the informa.tion against the in­
dividual to his detriment, such as by denying the 
individual employment, credit, insurance or hous­
ing. ~he State's duty however, is only to maintain 
and disseminate accurate and complete information. 
Once that iluty is fulfilled, the state must not be 
liable for actions taken by private corporations or 
individuals based on the accurate information which 
the State disseminates. For instance, if an 
employer denies employment based on accurate arrest 
information disseminated by the State, the in­
dividual should sue the employer for a civil rights 
violation. The state would be protected from suit 
in that instance. 

, \ .-
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Section 10. Criminal Penalties. Any person who 

intentionally and knowingly (A) requests, obtains, or seeks to ob­

tain criminal history record information under false pretenses, or 

(B) disseminates criminal history record information to any other' 

person or agency except in accordance with this Act, or (C) dis-

seminates inaccurate or incomplete criminal history record infor­

mation in violation of of this Act, or (D) fails to disseminate or 

make public criminal history record information as required under 

this Act, or (E) fails to correct or update a criminal history 

record after it is determined by audit, by individual review and 

challenge procedures, or by other verifiable means to be inac­

curate or incomplete, or (F) viola.tes any other provision of this 

Act, shall for each offense be guilty of a Class 4 felony. 

~}m7f\1ENT 
j 

It is the intent of the Act also to encourage its 
enforcement by holding persons criminally liable 
for deliberate violations of the Act, but not for 
inadvertent mistakes or failures to act. Thus, a 
person who illegally sells criminal history record 
information or gains access under false.pretens~s, 
or deliberately disseminates erroneous lnformatlon 
to besmirch a person's reputation, or absolutely 
refuses to release puhlic information, or otherwise 
deliberately violates the Act would commit a crime 
punishable by up to t.10,OOO in fines and/or im­
prisonment from one to three years. 

D .;. 
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Section 11. Administrative Sanctions. (A) Each criminal 

justice agency responsihle for the management of criminal history 

record information shall estahlish sanctions for accioental or in-

tentional violation of this Act. In addition to any applicable 

civil or criminal penalties, any employee or officer of a criminal 

justice agency may be punished by suspension, discharge, reduction 

in grade, transfer or such other administrative 0 penalties as are 

deemed to be appropria+,e by the criminal justice agency, for 

violating any regulations, procedures, or sanctions established 

pursuant to this Section. 

(B)(1) Any agency violating a provision of this Act may be 

subject to immediate suspension from gaining access to the 

criminal history records maintained by the Department of Law 

Enforcement upon written finding by the Director of the Department 

that such agency's actions have seriously jeopardized the security 

of the State system or the inteprity of the data contained there­

in. Within 20 days of such immediate suspension, the Depart~ent 

shall conduct a hearing to determine if further suspension of the 

agency from the State system is warranted. 

(2) Any agency violating any provision of this Act or 

other federal or State law may be subject to suspension from ~ain-

ing access to the criminal history records maintained by the 

Department of Law Enforcement upon 20. days written notice by the 

Department to the agency. Within such time, the Department shall 

conduct a hearing to determine the time period, if any, for which 

suspension from the State system is warranted. 
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(3) Any f;tnal decision of the Depa.rtment o;f Law 

Enforcement may ~:'be appealed by the agency to the Illinois Criminal 

Justice Information Authority. 

COMMENT 

This Section is intended to comply with the federal 
regulations governinp criminal history record in­
formation (20 CPR section 20.21(f)(4)(B)) which 
require a criminal justice agency to have the right 
to transfer or reUfove perflonnel who violate the 
prpvisions of the Act. Since the Act holds 
criminal justice agencies responsible for the 
quali ty of the informa tj.on they manage, they must 
have the abil~ty to impose effective administrative 
s~nctions against any and all emplo:rees who may be 
v~olating the Act. 

Similarly, criminal justice agencies found violat­
ing the Act may be suspended from using the state 
CCH system hy the Department of Law Enforcement. 
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Section 12. Attorney's Fees and Costs. (A) Reasonable 

attorney's fees and other costs shall be awarded to any plaintiff 

who obta'1.ns declaratory, equitable, or injunctive relief. The 

amount awarded shall represent the reasonable value of the ser­

vices rendered, taking into account all the surrounding cir­

cumstances, including but not limited to: the amount of attorney 

time and other disbursements determined by the court to be 

reasonably required by the nature of the case; the benefit ren-
-.;;;; 

dered to the public; the skill de~anded by the novelty or com-

plexity of the issues; and the need to encourage the enforcement 

of this Act. 

(E) Reasonable attorney's fees and other costs shall also be 

aw~rded to any plaintiff who obtains monetary relief for damages. 

The amount awarded shall represent the reasonable value of the 

costs of the damage action, consistent with p~ragraph (A) of this 

Section. Hmlever, in no event shall such an award be greater than 

the actual amount of monetary damages awarded to the plaintiff. 

(e) The. court shall assess attorney's fees and litigation costs 

reasonably incurred against any private party or parties bringing 

an action pursuant to this Act, consistent with paragraph (A) of 

this Section, upon the court's determination that the action was 

brought in bad faith or is malicious, vexatious, or frivolous in 

nature. 

(j 

40 

G 

CQfl1MENT 

It is the intent o~ the Act to encourage only 
legitimate enforcement of its provisions while dis­
couraging frivolous litiFB.tion or "bounty hunting." 
Both aggrieved and non-aggrieved persons may obtain 
reasonable attorney's fees and costs when they suc­
cessfully enforce the Act. If unsuccessful, 
however, they recei VB nothing ... On the contrary, if 
the court finds that suits were brought without 
meri t against an agency out of \lmalice or to harrass 
the agency, then the plaintiff~!1 must pay the amount 
of attorney's fees it reasonably cost the. agency to 
defend against the suit. 
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Section 13. Coordination of Illinois Criminal Justice 
Agencies. The Illinois Criminal Justice Tnformktion Authority 

shall adopt appropriate policies ani! gUidelines i.o coordinate the 
" 

implementation of the provisions of this Act and to establish
j 

operate, and m~intRin criminal history record inf~rmation systems 

consistent with the proviAions of this Act. ~he Authority shall 

coordinate the development of uniform policies, guidelines" and 

disposition codes and shall coorninate the transfer 'of' criminal 

history record information among and between the various par­

ticipants in the criminal justice system, to guarantee dis~osition 

reporting consistent with the Act and to avoid duplication of' 

recordkeeping and reporting efforts. 

COr.'fMFNr;' 

This section of the Act is intended to complement 
recent ~eFjslation creating the Illinois Criminal 
Justice Information Authority and to support the 
recommendation cof the Criminal Justioe Information 
Council that an indepenilent entity reporting 
directly to the GovArnor and conSisting of key 
representatives of the criminal justice community 
is vital to tha~ process of t~ansforming~soun~ 
public policies' into cost-effecti Va public 
programs. The Council further found that to im­
prove effective communication and ef'ficient coor­
dination and to reduce duplication of' efforts 
while implementing the prOVisions of the Act, it is 
necessary to establish a state-level forum for the 
discussion and resolution of criminal justice in­
formation issues among the execntive and judicial 
branches of government. ~tate and local crimina) 
justice agencies sh0uJq have an arena where they 
can exchange views on issues affectin~ several 
levels of povernment jurisdictions and the sharing 
of criminal history record information useful t6 
all parts of the crimina] justice system. 

The intent 
top-level 

of this Act is 
state ana ] ocal 

42 

to bring together 
criminal justice 

'!) ·0 

officials, to coordinate its effective implementa­
tion and to advise the Governor and General 
Assembly on criminal justice information issues and 
the potential effects of proposed legislation. 
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Section 14. state L,Jab:i.'li ty, Audits, and Indemnification. 

(A) The State of I11in01.s sha.].] gua.rantee the accuracy and com-

pleteness of criminal history record information disseminated by 

the Department of IJaw Enforcement and shall j,ndemnify a clerk of 

the circuit court, a criminal justice agency, and their employees 

and officials from, and against, all dama~e claims brought by 

others due to such dissemination by the Department, provided that 

the clerk of the circuit court or the criminal justice agency 

7equesting such indemnification shall have initially reported the 

criminal history record information in question to the Department 

in the accurate, complete, and timely manner mandated by this Act 

and by Section 2.1 of "An Act 1n relation to criminal identifica-

tion and investigation", approved July 2, 1931, as amended. 

(B) ~he clerks of the circuit courts and criminal justice agencies 

shall be solely responsible for the timeliness and accuracy of all 

criminal history record information they are required to report to 

the Department of Law Enforcement. The Department may, in good 

faith and for purposes of assessing damages pursuant to subsection 

(G) of Section R and Section 9 of this Act,·presume that the 

criminal history record information reported to it is accurate. 

Hm'lever, the D~pa,rtment shall regularly conduct representative 

audits of the criminal history record keeping ann criminal history 

record reporting polic1es, practices, and procedures of the local 

and State criminal justice apencies in 111 inoi$ and shall take 

other appropriate measures to ensure compliance with the prOVisions 

of this Act. The findinRs of such audits shall be reported to the 
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Illinois Criminal Justice Information Authority, Governor, General 

Assembly, and public at least once every year. 

CQr.!MENT 

The Act holds each agency accountable for the ac­
curacy and comp~eteness of the criminal history 
record information it maintains and disseminates. 
However, a looal agency could conceivably be held, 
liable for an error made by the Department of Law 
Enforcement. For that reason, the State will in­
demt/ify any criminal justice agency for any damage 
claims awarded due to an erroneous dissemination by 
the Department of Law Enforcement, provided the in~ 
formation was reported accurately to the Department 
and within the time period specified by the Act. 

In order to guarantee the accuracy of the informa­
tion being submitted to it, the Department is 
required to conduct annual audits of local 
agencies. 
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Section 15. Rupp1ementary Remedies. The remedies provided 

in this Act. are f1uppJemp.ntary to, and in no way modify or sup-

plant, any other HppJ iCf3.ble nall.ses of action arisinp, under the 

Constitution, statutes, or common law of the state of Illinois. 

Sention 16. Construotion. (A) Thp. provisions of this Act 

shall be liberally construed to afford the maximum feasible 

protection to the individual's right to privacy and enjoyment of 
,it 

his good name and reputation"and shall be liberally construed to 

apply to both manual and automated criminal history record infor-

mation systems wherever possible. 

(B) Except as expressly provjded herein, the provisions of 

this Act shall not be construed to authorize the withholding of 

criminal history record information heretofore unconditionally 

open to inspection to alI members of the public by law or local 

custom or tradition. 

(c) The provision!3 of this Act shall be construed to make 

government accountable to individuals in the collection, use, and 

dissemination of criminal history record information relating to 

them. 

(D) No~hing in this Act shall be construed to provide the 

basis for the exclusion of otherwise heretofore admissible 

evidence in any proceeding before a court, parole authority, or 

other official body of the State of Illinois. 

46 

Section 17. . Statute of Limitations. Any cause of action 

arising under this Act shall be barred unless brought within 3 

years from the date of the violation of the Act or within 3 years 
I 

from the date the plaintiff should reasonably have known of its 

violation, whichever is later. 

Section 18. Reimbursement Under State Mand.a.tes Act. This Act 

is necessary for the administration of justice and the protection 

of the public from malfeasance, misfeasance or nonfeasance by local 

government officials, and the State is therefore not liable for 

reimbursem.ent to local governments under paragraph (a) of Section 

(6) of the State Mandates Act. 

COMMEN~ 

Under Illinois Law (the state Mandates Act, Chapter 
85, section 2201 et seq.), a statute which imposes 
the esta.blishment, expansion or mod ification of 
duties uP. on local government is a state mandate. 
However, not all'mandates are reimburable by the 
State. 

state mandates concerning either the adIDinistration 
of justice or the protection of the public from 
wrongful acts of local officials are classified as 
"due process mandates." Such mandates are not 
reimbursable. (Chapter 85, sections 2203 and 
2206(13.).) 

':; 
The Auditor General 0f the State of Illinois 
recently examined the applicab~lity of the State 
Mandates Act to criminal history record information 
dispOSition reporting requirements imposed upon 
circuit clerks and State's Attorneys under Chapter 
38 section 206-2.1, in the "Management and Program 
Audit, Criminal History Components, Criminal 
Justice Information System, Illinois Department of 
La,\.,Enforcement, " July 1982, adopted by the 
Legislative Audit Commission, November 30, 1982. 
On page 41 of that report, the Auditor General 
found: 
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"As a result of our review, we have concluded 
that disposition reporting duties under 
Illinois statute do constitute a Stat~ man­
date. However, these duties clearly involve 
the administration of justice, and because 
such duties are classified as a 'due process 
mandate,' their administration is not reimbur­
sable under the SMA." 

This Act is consistent with this finding by the 
Audi tor General. 'fhile this Act imposes state man­
d~tes upon local government in the form of disposi­
t~on reporting and liability for wrongfUl dissemi­
nation of criminal history record information, each 
state mandate imposed involves either the ad­
ministration of justice or the protection of the 
public from wrongful acts of local officials. 
Thus ~ reimbursemE?nt is not p~rmi tted., 
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Section 19. Applicability to Home Rule Un~ts. It is declared 

to be the public policy of this State, pursuant to paragraphs (h) 

and (i) of Section 6 of Article VII of the Illinois Constitution of 

1970, that any power or function set forth in this Act to be exer­

cised by the Illinois Criminal Ju~tice Authority is an exclusive 

State power or function. Such power or function shall not be exer­

cised concurrently, either directly or indirectly, by any unit of 

local government, including home rule units, except as otherwise , 

provided in this Act. 

Section 20. Sections 2, 2.1, 3, 5, and 7 of "An Act in rela­

tion to criminal identification and investigation", approved July 

2, 1931, as amended~ are amended to read as follows: 

(Ch. 38, par. 206-2) 

Sec. 2. The Department shall procure and file fop poeopa, 

as fap ~s oaR ~O ~poo~poa fpom aHY 80HPOO, ~Rotogpa~R8, a'l ~late8, 

EmtliJl:o ~iOt~P08, moa8~pomonts, descriptions and information of 

all persons who have been arrested for any. offenses which are man­

dated by statute to be collected, maintained, or disseminated by it 

oJ!' 0 no'Oo' n+o~,'+O and 

such other information as is ,necessary arId helpful to plan programs 

of crime prevention, law enforcement and criminal justice, and aid 

in the furtherance of those programs. 
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(Ch. 38, .par. 206-2. 1) 

Sec. 2. 1 . For the purpose of maintaining complete and ac-

curate criminal records of the Department of Law Enforcement, it 

is necessary for all policing bodies of this State, t~e clerk of 

the circuit court, the Illinois Department of Corrections, the 

sheriff of each county, and State's Attorney of each county to 

submit certain criminai arrest, charge, and disposition ease in-

formation to the Department for filing at the earliest time pos-

sible. ~long uith oriminal arrost rooords.- Unless otherwise 

noted herein, it shall be the duty of the various participants in 

the criminal justice system, as defined in the Criminal History 

Record Information Act,_to report such information as provided in 

this section, both in the form and manner approved by the Illinois 

Criminal Justice Information Authority and within 30 days of the 

criminal history event. Specifically: 

(A) Arrest Information. All policing bodies in this state 

shall furnish daily to the Department fingerprints, charges and 

descriptions of all persons who are arrested for offenses which 

are mandated by statute to be collected, maintained or dissemi-

nated by the Department of Law Enforcement. All pclicing bodies 

of this State shall also notify the Department of all decisions 

not to refer such arrests for prosecution. 

(B) Charge Information. The State's Attorney of each county 

shall notify the Department of all charges filed, including all 

those added subsequent to the filing of a criminal court case, and 

50 

whether charges were not filed in criminal cases for which the 

Department has a record of an arrest. 

(c) Disposition Information. The clerk of the circuit 

court of each county shall furnish the Department, in the form and 

manner required by the Supreme Court, with all final dispositions 

of criminal cases for which the Department has a record of an ar­

rest or a record of fingerprints reported pursuant to paragraph (D) 

of this Section. Such information shall include, for each charge, 

all (1) acquittals, convictions, discharges and dismissals in the 

trial court; (2) reviewing court orders filed with the clerk of the 

circuit court which reverse or remand a reported conviction or va-
" 

(',,-

cate or modify a sentence; (3) continuances to a date certain in 

furtherance of an order of supervision granted under section 5-6 1 

of the Unified Code of Corrections or an order of probation granted 

under either section 10 of the Cannabis Cont~ol Act or section 410 

of the Illinois Controlled Substances Act; and (4) judgments ter­

minating or revoking a sentence to probation~ supervision or condi 

tional discharge and any resentencing after such revocation. 

(D) Fingerprints after Conviction. The circuit court of 

each county shall order a law enforcement agency to fingerprint im­

mediately, if not previously fingerprinted for the same case, all 

persons who appear and for whom the court (1) convicts or issues an 

.order of supervision for any offenses which are mandated by statute 

to be collected, maintained, or disseminated by the Department of 

Law Enforcement, or (2) issues an order of probation granted under 

either section 10 of the Cannabis Control Act or section 410 of the 
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Illinois Controlled Rubstances Act. The law enforcement agency 

shall submit such fingerprints to the Department daily. 

(E) Corrections Information. The Illinois Department of 

Corrections and the sheriff of eac.h county shall furnish the 

Department with all information concerning the receipt, escape, ex­

ecution, death, release, pardon, parole, commutation of sentence, 

granting of executive clemency, or discharge of an individual con­

victed for any offenses which are mandated by statute to be collec-

ted, maintained or disseminated by the Department of Law 

Enforcement. 

Tke olork of the cirouit oourt of oaeh oounty shall furnish 

the Department with all final 4ispositions of oFiainal oases fop 

vfiich the Depuptment has reoord of alFl arres';. 

Rho 2tate! s Attopney of each eounty sho.ll notify the 

-Department of nIl ch~p~es filc~ and whethep chapges were not filed 

·in oriminal oases for "fiich the Depaptment has record of aft 

It is the 
formation 
repository 

COMMENT 
// 

'M 
intent of the Act that all required in-
will be reported to the state central 
in a uniform and timely manner .. 

The Illinois Criminal Justice Information Council 
found numerous instances where information which 
should be available from the Department of Law 
Enforcement is not in the CCR system. For example, 
1) a police agency may not report when a person is 
released without being referred for prosecution. 
This could affect as many as 19,000 arrests each 
year. 2) Some State's Attorneys may not report 
when they decide not to prosecute an individual. 
3) Similarly, there are about 40,000 situations 
each year where a criminal case has been initiated 
by indictment, notice to appear, or summons, and 
the dispositions cannot be recorded by the 
Department of Law Enforcement because there are no 
fingerprints or document control numbers by '''hich 
to link the conviction information to the par­
ticular offender. 4) Some clerks may not report 
when supervision or probation has been sUccessfully 
termi'nated or when they have been revoked or 
modified. 5) There is no statutory requirement for 
correctional facilities to report to the Department 
of Law Enforcement when they have received or 
released a convicted offender. 6) The Department 
may not learn when convictions have been overturned 
or vacated or when sentences have been modified by 
the appellate courts. 

~he Act corrects all of these deficiencies. 
arrest. ~ 

All in:foFffia-l;iol1 poquired by this 2ection ohall be fUfnished 

1jrithin 38 daya of an,! Occi010n not to file a criminal eomplaiRt af 

t8r arr8si;; or if a oomplaint i8 filod, within 30 days of final 

disposition of tho ease. 
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(Ch. 38, par. 206-3) 

SEW. 3. The Department shall fi le or cause to be filed all 

platos, ~hotogra~Rs, outline pictl1res, ffioasuremento, desoriptiofls 

al'id information ,vhich shall be received by it by virtue of its of-

fice and shall make a complete and systematic record and index of 

the sa~e, providing thereby a method of convenient reference and 

comparison, and shall use a fingerprint identification system or 
~----------------------~--~----------------------~-------

any other system of identification which may be developed and which 

e~sures unique individual identification in the form and manner 

described by the Illinois Criminal Justice Information Authority. 

The Department shall furnish, upon applieatioR, all information 

pertaining to the ioentification of any person or pe rs ons-,--a.-

plate, paoi;ograpy, outline picture, aescription, measurementor= or 

any data of which there is a record in its .Gffice as provided by 

the Criminal History Record Information Act. Suoh information 

shall be furnished to pcace offi ceps of the United, gte,tes, of othel' 

states or territories, of tao Insular possessions of the United 

States, of Foreign coun'~ri es duly authoFisea to receive tho same, 

to all ~eace officers ef tae Stato ef Illinois and, oonviotion in 

£ormatiou unly, to units of local government and oeaool distriets 

;undor tao pFov4-si-ons of ·~su-b-parafr-aph (0) of paragraph 6 o:f 8eetiol't 

55& of "Tho Civil Administrative Code of Illinois". .Applications 

shall be in "piting O:1'ld accompanied by D. eerti:ficate, sigaed by the-

4p*e*a~e3-<e3---e-of:r.rf-3:i-€c,-eo~r'---tO:Hr:o---ce-lft1~i€e-:Ef--Eal:fr:dm4-n4:£~44~~~-h i 6 de 0 i gnee-
I) 

making SUCH application, to the effect that the information applied 

for is neoossary in the interest of and Vil1~-e-olely in the 

due administration 0"'" x the criminal lavs or for tae purppse of 

54 

1 

~f 

J 

'!!!!!'!'!;"l 
,~: 

~!~ 
1 
; 

.", 
~" 

..~~ I~ 

.. ,., L.. 

--~:' ~; '.", .. , 

_. j!"""""'" 

I 

I' 
" 

evaluating the qualifications and eharacter of employees or 

·prospective employees o:f units of local ~overnffient and sohool ,diS 

i;.riets. For the purposes of this Seetion, "chief administrative 

officor" is defined as folleiTO: 

a) ~he city manager of a city or, if a city does not 

em~loy a city mana~el', the mayor o:f thc city. 

#' [Pae manager of a village er, if a village does not, 

om~loy a manager, the president of the village. 
-

e) The ehairman or president of a county board or, if 

a county has adopted the county executive form of govcrnment, 

the chief executive officer of thc county. 

a) The superintendent of a school district, or if the 

seaool district a oos not Have a sl:iLpOrintoflee.nt, the pepscn 

having gcneral administrative control of the school district. 

e) The supervisor of a township . 

f) Tae official granted genepal administrative control of 

a special district, an authority, or organisation of government 

-establishment by law' 'fhieh may issue Obligations and 'Fhieh eithe}' 

may levy a property tax or may expend funds of tae district, 

authority, or organization ifi,dependently of any parent uRit of 
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(Ch. 38 par. 206-5) 

Sec. 5. All policing bodies of this State shall furnish to 

the Department, daily, in the form and detail the Illinois Criminal 

Justice Information Authority Department requires, copies of 

finger prints and descriptions, of all persons who are arrested on 

charges of violating any penal statute of this state; and of all 

persons who have in their possession, inks, dye, paper or other ar-

ticles necessary in the making of counterfeit notes or in the al­

teration of bank notes or dies, molds or other articles used in the 

making of counterfeit money and intended to be used by them for 

such unlawful purposes. Provided, however, that the information 

required to be furnished to the Department pursuant to this Section 

shall be required only for offenses which are classified as 

felonies and Class A or B misdemeanors. Moving or nonmoving tr~f­

fic violations under "The Illinois Vehicle Code" shall not be 

reported except for violations of Chapter 4 and Section 11-204 of 

that Code. In addition, conservation offenses, as defined in the 

Supreme Court Rule 501(c), which are classified as Class B mis-

demeanors shall not be reported. The Illinois Criminal Just~ce 

Information Authority Department. may by its promulgated rule ex­

empt ~pecific police departments which hav~ acceptable machine 

record reports from sending any "raw" material to the Department 

required by law this Section except finger prints and 

photographs. \{henever a policing body is so exempted by rule it 

shall furnish to the Department acceptable copies of their machine 

record reports covering the exempted "raw" material. ;,r. .. ll 

photographs, fingor prints or other reeorda of identifieation so 
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ta.lren shall, upon the acquittal of a person cHarged "ith the crime, 

or, upon his bein~ released without being convieted, be returned to 

him. Whenever a person, not Having previously been convicted of 

any criminal offense or municipal erdinanccviolation, charged ,rith 

a violation of a fnul'licipal ordinance or a felony or misdemeanor, is 

acquitted or released without being convicted, the Chief Judge of 

the ei rcuit ,{herein the charge ~ms brought, or any J:;:.dge of that 

circuit dcsignatea by the Chief Judge, may upon verified petition 

of the defendant order the record of arrest and thc records of the 

airauit aaurt relating to suah arrest expunged from the official 

records of the arrcsting authority and the reeords of the clerk of 

the oircuit court. 

Whenever a person has been convicted of a crime or of the violation 

of a municipal ordinace, in the namc of a person whose identity he 

has stolen or otherwise come into possession of, the aggrieved per­

son from whom such identity was stolen or otherwise obtained 

without authorization, upon learning of the person having been ar­

rested using his identity, may, upon verified petition to the chief 

judge of th.e circuit wherein such arrest was haa, have a court or­

der entered by such chief judge correcting oxpunging the arrest 

recQrd, conviction, if any, and all offioial records of the arrest­

ing authority and trial court, if any, and may have his name 

removed from all court records in connection with the arrest and 

conviction, if any, changed by order of the court to show a correc­

tion Nunc pro tunc, including the insertion in such records of the 

real name of the offender, if known or ascertainable, in lieu of 

the aggrieved's name. Nothing in this Section shall limit the 
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Department of Law Enforcement or local law enforcement agencies 

from listing under an offender's real name the false names he or 

she has used. Fer purposes of this Section, convictions fop 

movi~g a~~ ~onmoving traffie violations other than convictions of 

Chapter 4 and Section 11 204 of '''}lhe Illinois Vehicle Cede" shall 

not be a bar to e*punging the reoord of arrest and eeurt peeo~ 

fer violation of a misdcmcanor or munioipal ordina~ee. Notice of 

the above~etition shall be served upon the State1s Attopney or 

prosecutor oharged 1fith the aut;l of pposecutin~ the offense. 

Ynless the state's Attopney or prosecutor objects to the petition 

within 30 days from the date of the notioe, the court shall entor 

an order granting or denying the petition. ~he eler]c of the eourt 

shall promptly mail a copy of the order t&=the aeeused. 

COMMFNT 

During th~ course of puhlic testimony several 
problems i'TOre brought to the Criminal Justice 
Information Council's attention regarding the ex­
pungement or dest.ruction of criminal history record 
information and which led the Council to conclude 
that the current law iv! th respect to destruction of 
non-conviction information is difficult to ad­
minister. For example, while non-conviction infcr­
mation may be destroyed in both the local court and 
arresting a,goney files, this procedu.re is available 
only upon petition by persons who have no prior 
convictions. On the other hand, state law requires 
non-conviction information maintained by the state 
central repository to be returned, not destroyed, 
and is available to anyone who has been acquitted 
or released, "rhether or not the person has been 
previously convicted. 

~he Council identified 
regarding expungement 
informa.tion. 

six additional problems 
of criminal history record 
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First, the state central repository does not carry 
out the automatic return provision, found in the 
current law, regarding non-conviction information. 
Instead , it requj.res a court-ordereo petition for 
expungement, before removing the information from 
its files. One result of this practice is that 
only 2,000 or so of the tetis of thousands of 
records eligible. each year for return are actually 
removed from the repository's file. 

Second, the current expungement laws do not address 
information maintained in the £iles of state's at­
torneys, county jails, probation offices, and other 
criminal justice agencies. Thus, the purpose of 
destroying the total existence of a criminal his­
tory record is never fully implemented even under 
present law in Illinois. In addition, news~ap~r 
articles reporting the record of arrest remaln lD 
the public domain and are not subject to the ex~ 
pungement law·s. 

Third, the cur~ent law requires the court record 
relevant to the arrest to be destroyed as well as 
the record of the arresting agency. The Council 
received testimony ~hat courts are not following 
this destruction procedure, but rather are impound­
ing records from public view under the theory (up­
held in the State of Florida) that the statutorily 
mandated destruction of court records is 
unconstitutional. 

Fourth, the Act opposes the concept of destroying 
any official document recording a factual event 
which has already taken place. The Council recom­
mended against endorsing a policy requiring state 
and local criminal justice agencies to a.dopt "man­
datory amneSia," in which the state would be forced 
to repDrt that an arrest which did in fact occur, 
did not. 

Fifth, the Council questioned the wisdom of the 
current provision requiring arrest information to 
be returned to the petitioner when it is maintained 
in an automated information system. For example, 
the Council inquired whether a computer tape would 
have to be cut and spliced at the point i-There the 
information is stored; if it were on microfilm or 
microfiche would the film or card have to be physi­
cally mutilated, and the clipped segment returned 
to the individual. 

Sixth, the current expungement law encourages the 
maintenance of more complete criminal history 
records at the local level rather than at the state 
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level. This policy contradic,ts state law 
establishing a central state repository for such 
information. Under the present statute, with 
regard to the local record of arrest, persons with 
prior convictions are not eligible for expungement. 
Furthermore, petitions for expungement are not au­
tomatic. They are based on judicial discretion. 
On the other hand, the present statute requires au­
tomatic return from the state central repository~f 
the arrest records of persons who have a prior 
record of conviction. Conceivably, then, a career 
criminal could have a record of acquittal removed 
at the state level but not at the local. 

In conclusion, this Act proposes a new policy based 
on the principle that the expungement of original 
criminal history records should generally be 
prohibi ted. 'I'hus, the current la,,, which permits 
the discretionary destruction of some (but not all) 
non-conviction information from the files of some 
(but not all) criminal justice agencies after 30 
days, would 0e replaced by a policy that uniformly 
limits the dissemination of all non-conviction in­
formation after one year to only those with a 
legitimate need to know the information. 

:, .' 
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Sec. 7. N'o non-conviction information "Thich is more than one 

year old and which is maintained in a file or record of the 

Department hereby created ~;bal1 be made public, except as provided 
.y-" 

in the Criminal History Record Informatioh Act, or other Illinois 

law'. Any person violating this Section shall for each violation 

be guilty of a Class A misdemeanor. may be neeossaFY in the 

4e:eRtifieation of persons suspected OF accused of epime a.nd iR 

~:F tpial fop offenses eommittod aftep having been imprisoned 

fop a priop offense, and no information of any character relating 

to its peeopds ohall be given op fupnished by said Departmcnt t~ 

any pcpson, bureau op institution othcp than as ppoyidea. in this 

Aot op othep state law, OF "hcn a govepnmental unit is pcEtU"ircdby 

stato OF fodoFal 1m, to oonsideF sueh infoFmation iR tho pOFfoF 

manco of its duties. Violation of this SoetioR shall constitute a 

Class A misdemeanop. 

However, if an individual requests the Department to release 

information as to the existence or nonexistence of any criminal 

record he might have, the Department shall do so upon determining 

that the person for whom the record is to be released is actually 

the person making the request. The Illinois Oriminal Justice 

Information Authority Dopaptment shall establish rules to set 

forth procedures to allow an individual to review and correct any 

criminal history record information the Department m!ly hold con­

cerning that individual upon verification of the identity of the 
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individual. Such rul~making is subject to the provisions of the 

Illinois Administratl.',re Pr d A t 1r oce ure c,. 

, COHMENT 

The fed~ral re~lations governing criminal history 
record, l~f?rmatl.on require the states to ensure 
that lndl.vl.duals have the right bot~ to review and 
correct their.., own personal criminal history 
record.s. (28'uFR section 20.21 (g).) The Act en­
courages this right in several places and guaran­
te~s comJ?liance with the federal regulations in 
thlS Sectlon. 
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(Ch. 38, rep. par. 206-4) 

Section 21. Section 4 of "An Act in relation to criminal 

identification and investigation", approved July 2, 1931, as 

amended, is repealed. 

Section 22. Section 5-6-3.1 of the "Unified Code of 
Corrections", approved July 26, 1972, as amended, is amended to 
read as follows: 

«('(\, par. 1005-6-3.1) 
~-'~~, ' 

Sec. 5-6-3.1. Incidents and Conditions of Supervision. (a) 
'Then a defendant is placed on supervis ion ,i the court shall enter 
an order for supervision specifying th~ period of such supervi­
sion, and shall defer further proceedings in the case until the 
conclusion of the period. 

(b) The period of Jupervision shall be reasonable under all 
of the' circumstances of the case, but may not be longer than 2 
years. 

(c) The court may in addition to other reasonable conditions 
relating to the nature of the offense or the rehabilitation of the 
defendant as determined for each defendant in the proper discre­
tion of t~e court i~equire that the person: 

-.j ,\ 

(1) Make a report to and appear in person before or par­
ticipate wei th the court or such courts, per.son, or soci8.1 service 
agency as directed 0 by the court in the order of supervision; 

(2) pay a fine and costs;· 

(:;) work or pursue a course of study or vocational training; 

(4) undergo medical or psychiatric treatment; or treatment 
for drug addition or alcoholism; 

(5) attend or reside in a facility established for the in­
struction or residence of defendants on probation;" 

, (6) support his dependents; 

(7) refrain from possessing a firearm or other dangerous 
weapon; 

(8) and in addition, if a minor: 

(i) reside with his parents or in a foster home; 
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(ii) attend school; 

(iii) attend a non-residential progra~ for youth; 

(iv) contribute to his own support at home or in a foster 
home; and 

(9) make restitution or Teparation in 'an amount not to ex­
ceed actual loss or damage to property and pecuniary loss. The 
court shall determine the amount and conditions of payment; 

(10) perform some reasonable public service work such as but 
not limited to the picking up of litter in public parks or along 
public highways or the maintenance of public facilities. ' 

(d) The court shall defer entering any judgement on the 
charges until the conclusion of the supervision. 

(e) At the conclusion of tpe period of supervision, if the 
court determines that the defendant has successfully complied with 
all of the conditions of supervision, the court shall discharge 
the defendant and enter a judgement dismissing the charges. 

(f) Dishcarge and dismissal upon a successful conclusion of 

a disposition of supervision shall be deemed without adjudication 

'of guilt and shall not be termed a conviction for purposes of dis­

qualification or disabilities imposed by law upon conviction of a 

crime. One year Two years after the discharge and dismissal un­

der this Section a person shall only may have his record of ar­

rest disseminated OJE'IHHlge-G-- as may ,be provided by the Crim-inal 

History Record Information Act law. However, any defendant 

placed on supervision befor'e January 1, 1980, may move for ex­

pungement of his arrest recorn, as provided by law hefore the ef­

fective date of the Criminal History Record Information Act, at 

any time after discharge and dismissal under this Section. 

(g) Neither the State, any unit of local government, nor any 
official or employee thereof acting in the course of his official 
duties shall be liable for a~y tortious acts of any person placed 
on supervision who is given any public service work as a condition 
of supervision, except for willful misconduct or gross negligence 
on the part of such governmAntal unit, official, or employee. 
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(h) No person assi{med to a puhlic service employment 
program shall be considered an Amployee for any purpose, nor shall 
be considered an emp:).oyee for any'" purpose, nor shall the county 
board be obligated to provide any compensation to such person. 
(i) A disposition of supervision is a final order for the pur­
poses of appeal. 

Current state law permits a person who has succes~­
fully completed a period of court-ordered supervl­
sion to have that information expunged. A two-year 
waiting period is mandated, for this situation. 

The Act favors a policy limiting all dissemination 
of supervision information one year after success­
ful termination of supervision, instead of the cur­
rent policy of destroying some of this informati~n 
two years after the fact. However, this change ln 
policy is not meant to be :~troactive and ~nyone 
entitled to have the informatlon destroyed prlor to 
the effective date of the Act ahall not be denied. 

Ii 
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Section 23. Seotion 22-101 of the "Local Governmental and 

Governmental 
1'1 Employees Tort Immunity Act", approved August 13, 

1965, as amended, is amended to read as follows: 

( Ch. 
I 

85, par. 2-101 ) 
5(1 
1_1 

Sec. 2-101 . Nothing in this Act affects the right to obtain 

relief other than damages against a local public entity or public 

Nothing in this act affects the liahility, if any, of a employee. 

local public entity or public employee, based on: 

(a) -a- contract; 

(b) ~ operation as a common carrier; and this Act does not. 

apply to any entity organized under or subject to the "Metropolitan 

Transit Authority Act", approved April 12, 1945, as amended; 

~) --e- ~he "lforkers' Compensation Act" , approved Jul;r;;,,9, 
" " 

1951, as heretofore or hereafter amended; 

ls!.) -&- The "lforkers' 
(, 

Occupational Diseases Act", approved 

July 9, 1951, as heretofore or hereafter amended; 

(e) -e- Section 1-4-7 of the "Illinois Municipal Code". ap­

proved May 29, 1961, as heretofore or hereafter amended. 

(f) The "Criminal History Record Information Act", enacted by 

the 83rd General Assembly, as heretofore or herea.fter amended. 
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Section 24. Section 55a of "The Civil Administrative Code of 
Illinois", approved March 7, 1917, as amended, is amended to read 
as follows: 

(Ch. 127, par. 55a) 

Sec. 55a. The Department of Law Enforcement shall have been 
vested in the Department of Public Safety by "An Act in relation 
to the State police:, approved July 20, 1949, as amended; 

2. To exercise the rights, powers and duties which have been 
vested in the Department of Public Safety by "An Act in relation 
to theestab~i~h~ent and.operati0l! of radio broadcasting stations 
and the acqulsltlon and lnstallatlon of radio receiving sets for 
police purposes", approved July 7, 1931, as amended; 

3. To exercise the rights, powers and duties which have beerl 
vested in the Department of Public Safety by "An Act in relation 
to criminal identification and investigation", approved July 2, 
1931 ; 

4. To (a) investigate the origins, activities, personnel and 
incidents of crime and the ways and means to redress the victims 
of crimes, and study the impact, if any, of legislation relative 
to the effusion of crime and growing crime rates and enforce the 
criminal laws of this state related thereto, (b)' enforce all laws 

~ r*:~lati~g theproducti~n, sale, prescribing, manufacturing, ad­
mlnlsterlng, transportlng, having in possession dispensing 
del~verin~, distributil!g. ' or use of controlled subst~nces and can: 
nabls, (c) employ skllled experts, scientists, technicians in­
vestigators. or otherwise specially qualified persons to aid in 
~reventing or detecitng crime, apprehending criminalsjor prepar­
lng and presenting evidence of violations of the criminal laws of 
~he State, (d) cooperate with the police of cities, villages and 
lncorp~rated towns, and with the pol~ce officers of any county, in 
enforclng the laws of the State and ln making arrests and recover­
inl? property, (e) apprehend and deliver up any person charged in 
thls State or any other State .. of the United States with treason 
fe~ony, or other crime ,j,: who has fled from justice and is found i~ 
thlS. state, and (f) conduct such other investigations as may be 
provlded by law. Persons exercising these powers within the 
Department are conservators of the peace and as such have all the 
powers ~osses~ed by policemen in cities and sheriffs, except that 
t~ey may exerClse such powers anywhere in the state in cooperation 
wlth and after contaot with the local law enforcement officials. 

'5. To (a) be,a central repository and custodian of criminal 

statistics for tpe State, (b) procure and file criminal history 

record information fo!' - POOO!'€!: llh:otogpallftO, plates, oQtliae 

piotQPOO, moaou!'emeats, a.eooPiptions of all persons who hQve been 
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" ) 

arrested for any offenses which are mandated by statute to be CJ 

collected, maintained, or oisseminated by it on a ohargo of 
, " 

violation of a penal statuto of this State-, (c) procure and file 

for record such information as is necessary and helpful to plan 
--:;:;: 

programs of crime prevention, lal" enforcement and criminal justice, 

(d) procure and file for record such copies of fingerprints, as may 

be required by law j of all persons arrested for any offenses which 

are mandated by statute to be collected, maintained, or dissemi-

nated by it -on oharges of violating any penal statute of the 

State, (e) establish general and field crime laboratories, (f) 

register and file for record such information as may be required by 

law for the issuance of firearm owner's identification cards, (h) 

employ polygraph operators, laboratory technicians and other spe­

cially qualified persons to aid in the identification of criminal 

activity, and (i) undertake such other identification, information, 

laboratory, statistical or repistration activities as may be 

required by law. 

(;0 

Photographs, :fingerprints o'r other records of identification 

so taken shall only be disseminated as provided by the Criminal 

History Record Information Act. The Department shall only collect, 

maintain, or disseminate criminal history record information which 

it is authorized by law to collect, maintain, or disseminate. The 

Department is hereby empowered to collect, maintain, and dissemi­

nate criminal history record information regardin& all felonies, 

Class A and B misdemeanors, murder, and Class X o~fenses. ~10ving or 

non-moving traffic violations under "The Illinois Vehicle Code" 

shall not be reported except for violations of Chapter 4 and 
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Section 11-204 of that Code. In addition, conservation offenses, 

as defined in the Supreme Court Rule 501(c), which are classified 

as Class B misdemeanors shall not be reported. , upon the ao~uit 

tal of a pepsen ehapged with the opime 01' apon his being Feleased 

without being eonvicted, be peturned to him, except that nothing 

~epein shall ppovent the Depaptment of Lrnr Enforcement from main 

taining all recepds of any pepsoYi 'rhe io admitted to ppobatiol'1 upon 

tepms and eonditioft8 and who fulfills those term8 and eondition8 

pursuant to Soetion 410 of the "Illinois GORtpolled 8ubstaRees 

fLat", eRactod by the 77th Cenepal Assembly; 

6. to (a) acquire and operate one or more radio broadcasting 

stations in the State to be used for police purposes, (b) operate 

a statewide communications net'work to gather and disseminate in­

formation for lawenforct:}ment agencies, (c) operate an electronic 

data proceSSing and computer center for the storage and retrieval 

of data pertaining to criminal activity, (d) undertake such other 

communication activities as may be required by law, (e) based upon 

personal identifiers only, conduct an employment inquiry, without 

charge, upon the request of an unit of local government or school 

district to ascertain whether an employee or prospective employee 

of the unit or district has been convicted of any offenses i-Thich 

are mandated by statute to be collected, maintained, or dissemi-

nated by it on a ohar~e ef violation of a penal statute of this 

State • Such informat~on of convl-ct~on sha1 ] be furnl"shed to ... ... _. an 

unit of local government or school district and shall be used by 

the unit or district for the sole purpose of evaluating the 
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character and qualifications of the employee or prospective 

employee in relation to his employment. 

7. To provide, as may be required l)y law, assistance to lo­
cal law enforcement agencies through (a) training, management and 
consultant services for local law enforcement agencies, and (b) 
the pursuit of research and the publication of studies pertaining 
to local law enforcement activities. 

8. to exercise the rights, powers and duties \-Thich have been 
vested in the Department of Law Enforcement and Director of the 
Department of Law enforcement by "An Act in relation to control 
and regulation of controlled substances, a,nd to make an appropria­
tion therefore", approved July 5, 1957; 

9. to exercise the rights, powers and duties \-,hich have been 
vested in the Department of Public Safety by "An Act in relation 
to the regulation of traffic", approved July 9, 1935, as amended; 

10. To exercise the rights, powers and duties which have 
been vested in the Department of Public flafety by "An Act relating 
to the acquisition, possession and transfer of firearms and 
firearm ammunition, to provide a penalty for the violation there­
of, and to make an appropriation in connection therewith", ap­
proved August 3, 1967; 

11. To"enforce and administer such other laws in relation to 
law enforcement as may be vested in the Department; 

12. To transfer jurisdiction of any realty title to which is 
held by the State of Illinois under the control of the Department 
to any other Department of the State Government or to the State 
Employees Housing CommiSSion, or to acquire or accept Federal 
land, when such transfer, acquisition or acceptance is advan­
tageous to the State and is approved in writing by the Governor; 

13. With the written approval of the Governor, to·enter into 
agreements with other departments created by this Act, for the 
furlough of inmates of the penitentiary to such other departments 
for their use in research programs being conducted by them. 

For the purpose of participating in such research projects, 
the Department may extend the limits of any inmate's place of oon­
finement., when there is reasonable cause to believe that the in­
mate will honor his or her trust by authorizing the inmate, under 
prescribed conditions, to leave the confines of the place unaccom­
panied by a custodial agent of the Department. The Department 
shall make rules governing the transfer of the inmate to the 
requesting othel! department having the a.pproved research project 
and the return of such inmate to the unextended confines of th~ 
penitentiary. GSuch transfer shall be made only with the consent 
of the inmate. 
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The willful failure of a prisoner to remain within the 
extended limits of his or her confinement or to return within the 
time or manner prescribed to the place of confinement designated 
by the Department in granting su~h extension shall be deemed an 
escape from custody of the Department and punishable as provided 
in flection 17 of "An Act in relation to the Illinois State 
Penitentiary", approved June 30, 1933, as now or hereafter 
amended. 

14. To provide investigative services, with all of the 
powers possessed by policemen in cities and sheriffs,. in and 
around all race tracks subject to the HQrse Racing Act of 1975. 

15. To expend such sums as the Director deems necessary from 
Contractual Services appropriations for the Division of Criminal 
Investigation for the purchase of evidence and for the employment 
of persons to obtain evidence. Such sums shall be advanced to 
agents authorized by the Director to expend funds, on vouchers 
Signed by the Director. 

16. To conduct arson investigations. 

17. To develop a separate statewide statistical police con­
tract record keeping system for the study of jqvenile delinquency. 
~he records of this police contact system shall be limited to 
statistical information. No individually identifiable information 
shall be maintained in the police contact statistical record 
system. 

To develop a separate statewide central adjudicatory and dis­
positional records system for persons under 19 years of age who 
have been adjudicated delinquent minors and to make information 
available to local registered participating police youth officers 
so that police youth officers will be able to obtain rapid access 
to the juvenile's background from other jurisdictions to the end 
that the police youth officers can make appropriate dispositions \ 
which will best serve the interest of the ~hild and the community. 
Information maintained in the adjudica%\ory and dispositional 
record system shall be limited to the inrpidents or offenses for 
which the minor was adjudicated delinquenti'by a court, and a copy 
of the court's dispositional order. All individually identifiable 
records in the adjudicatory and dispositional records system shall 
be destroyed when the person reaches 19 years of age. 

To develop rules which guarantee the confidentiality of such 
individually identifiable adjudicatory and dispositional records 
except when used for the following: 

1 • 
torney 
Act;, or 

2. 

by authorized juvenile court personnel or the state's at­
in connection with proceedings under the Juvenile Court 

inquiries from registered police youth officers. 
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To develop administrative rules and adminiAt'i:'ative hearing 
procedures which allow a minor, his attorney, his parents or guar­
dian access to individually identifiable adjudicatory and disposi­
tional records for the purpose of determining or challenging the 
accuracy of the records. Pinal administrative decisions shall be 
subject to the provisions of the Administrative Review· Act. 

For the purposes of this Act "police youth Officer" means a 
member of a duly organized state, county or municipal police force 
who is assighed by his Superintendent, Sheriff or Chief of Police, 
as the case may be, to specialize in youth problems. 

COMMENT 

Eoth this Section and Chapter 38 section 206-5 
specifically list the categories of offense infor­
mation the Department of Law ~nforcement is 
authorized to collect, maintain, and disseminate. 
As the legislature sees fit, this information could 
be expanded or contracted from time to time to meet 
changing needs and priorities. 

The traditional approach to protecting privacy has 
been to limit dissemination to select groups, a 
policy fostering secrecy and enhancing the power of 
the holder of the information. ~he Act generally 
rejects this approach in favor of a ~eneral policy 
of ~penness and accountability by government 
agencles. 

The Act takes the position that prohibitin~ dis­
semination of criminal history record information 
is not the most prudent ",'lay to accomplish the goal 
of protecting reputation and privacy rights. The 
constitutionally protected right to reputation can 
only be damaged by the dissemination of erroneous 
information. If the state central repository is 
incapable of guaranteeing the accuracy or complete­
ness of the informa.tion which it maintains, then 

.. the collection and storage of inaccurate and incom­
plete information should be prohibited, as well as 
its dissemination. It is difficult, however, if 
not impossible, to damage a person's reputation by 
making accurate and compJ.ete state'ment.s about that 
person. To the extent that the State can guarantee 
the quality of the information it maintains and 
d~s~eminates, the p~tential damage to the in­
dlvldual's reputatlon will be reduced or 
eliminated. 
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On the other hand, the constitutionally protected 
right to privacy can be dama~ed by accurate and 
complete sta.tements. However, this right only 
exists when there is a "reasonable expectation of 
privacy." (Katz v. United States, 389 US 347,351 
(1967).) Tile Act pays great deference to the fact 
that all arrests, prosecutions, trials and senten­
ces are public events giving rise to very little, 
if any, justification for confidentiality. Thus, 
this policy generally favoring access to criminal 
history record inform~tion is based on the prin­
ciple that the Act is re~>:uJating public records, 
mainta~ned at public expense,' which relate to 
public proceedings. 

Section 25. Effective Date. ~his Act takes effect one year 

after it becomes law. 
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