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Developing an Arbitration Process for Resolving Contract Disputes: 

Preparing for the Worst While Hoping for the'Best 

Jeffrey B. Trattner 

Gerald J. Mi l ler  

Three major constraints faced the Metro- 
poIitan Atlanta Rapid Transit Authority (MARTA) 
when staff  ~mbers readied cohstruction concract 
docui~nts for bidding. First, plans entailed an 
ambitious and optimistic schedule, with a no- 
f r i l l s  budget. Secor,d, the Urban ~lass Transit 
Adminis~ration (UMTA), the n~jor federal source 
of funds, would approve contract awards and 
audit payments to contractors, and this put 
UMTA in a strategic position to look over 
MARTA's shoulder, i~: not to second-guess at 
leisure decisions made in a fast-paced program. 
Third, the Au to r i t y  was an unknown contract 
Fa~,ager -- a n~w kid on the b~lock -- in con- 
struction and equipment markets with no track 
record in managing any construction, no less a 
b i l l ion-dol lar-p lus program. 

Anticipating the Worst in 
Contract Disputes 

Consequently, pervasive uncertainty charac- 
terized both ~RTA actions and those of the 
primary groups with which Authority executives 
would deal. MARTA staff ~mbers fe l t  cautious 
about the degree of control UMTA would exert, 
as well as about maintaining s t i f f  budget and 
schedule constraints. Authority executives, 
moreover, were wary about the possible tendencies 
of contractors to exact profits and impact the 
schedule, in addition, U~A and contractors 
experienced their own misgivings. UMTA adminis- 
trators assumed a ~ajor risk in granting the 
largest amount of federal transit dollars ever 

i to a local construction program. ~RTA's t ight 
schedule and budget counseled caution for con- 
tractors, especially in considering whether 
and how much to bid on I@~RTA work. 

Experience in public ~orks projects made 
i t  very clear to a l i  three parties -- F~RTA, 
g~A, and the contractors -- that trouble would 
come, i f  an~vhere, f~om contract disputes. 
Contract disputes spelled trouble for ~.~RTA in 
beth t i ~  and money. To U,MTA, dlsputes meant 
possible generous awards to contractors to 
avoid protracted delays. On the other hand, 
contractors could-envision paltry profits 
and much agitation in getting the railroad 
bui l t .  A way of steering clear of such poten- 
t .Jl  horribles had ~o be found by ~GRTA execu- 
tives, i f  they hoped to ~aintain the schedule 
and budgPt, to avoid adverse second-guessing by 

This case study describes the e f f o r t  to 
defuse the destruct ive potent ia l  fo r  con f l i c t  
amonq MARTA, UMTA, and contractors over the 
handling O f contract disputes. Three MARTA 
strategies aimed to l i m i t  con f l i c t  --  assum- 
ing part of  the r isk of performar.ce, using 
federal contract language and legal precedent, 
and providing absolute l im i t s  fo r  work- 
stoppages due to contractual disputes. These 
alone, however, could not prevent some i nev i t -  
able disagreen:ents over contracts. After much 
e f f o r t  and several dead-ends, I~RTA executives 
found t h e i r  stopper. They set t led on a nmthod 
for  resolv ing contractual disputes unique in 
publ ic t ransportat ion contract ing --  a rb i t ra -  
t ion .  I t  generated confidence among a l l  
part ies that any disputes involv ing contract 
performance would be treated f a i r l y ,  quickly,  
and cheaply. 

How Contract Disputes Can Occur 

F~RTA's concern about resolving contract 
disputes was well-founded. Consider the 
ubiquitous conditions ou: of which contract 
disputes ar ise: ,  when the contract or the 
design fa i ls  to show contractors clearly what 
work to do and how i t  Should be anne. At best, 
construct ion plans often require l a te r  engincer- 
ing or design changes which force "change- 
orders." Change-orders vary in t he i r  i~pact on 
the contract to which both engineer aria con- 
t rac to r  i n i t i a l l y  agreed. • The contractee w i l l  
tend to seek up-dates of plans and designs, to 
benef i t  f~om hindsight ,  new experience, or more 
mature re f l ec t i on .  And contractors especia l ly  
fear that change-orders w i l l  resu l t  in added 
work wi thout addi t iona l  or adequate compensa- 
t ion.  Disputes occur when a contractor dis- 
agrees with the engineer's in terpretat ior : : 'o f  
the work required in a construction contract 
with payment above that agreed to in the 
o r ig ina l  contract.  Hajor potent ia l  fort such 
disputes ex is ts ,  because P~RTA w i l l  revise 
contracts for  f ive  general types of changes. 

Changes Deriving from "Value Engineering" 

With the least potential for c.s;,Flict, the 
contractor mat suggest a change, based on 
"vaIL'e engineerir:9." By al]owing the con- 
tractor tu in i t i a te ,  H;!RTA encourages ~he 

UMTA, a.nd to obtain the confidence of contrac- contractor to think of bet ter  ways to accom- 
tors. An equ~t.able, inexpensive and expeciL1ous p l i s h ' t h e  v;ork. I f  the contractor can 
n~eans of res.alving contract disputes was r, eeded, a l t e r n a t i v e l y  nw~et or improve on speci f icat ions 
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an~ also can prove that therc is no 
sacri f ice in qual i ty,  he can share in any 
sa~ings. 

Unexpected Field Conditions 

A second kind'of change results from 
f ie ld  conditions which d i f fe r  fron~ i n i t i a l  
expectations or assun~tions, a common 
situation that provides ample potential 
for honest differences, not to mention 
sharp-dealing. For example, plans may 
require a contractor to compact ground to 
a certain density. However, the ground 
might cover a long-forgotten garbage si te, 
l imi t ing the degree of compaction passible. 
The standard density set in the contract 
would be impossible to achieve, and the 
contract n~ust be changed, but the extent 
of such change can be a sticky issue. 

Engineering Errors in Original Plans 

A third kind. of change occurs when a 
contractor finds that engineeringplans 
contain mistakes. The sources can be 
legion. The language in the specifica- 
tions ,By be incorrect; f ie ld  conditions 
may d i f fe r ;  or there ~ y  be an error in 
the drawings. 

Changes of I-lind or Will 

I~ARTA also may decide to change plans 
or engineering concepts for approaching a 
project. These changes often resu]t from 
the efforts of outside interests -- espe- 
c ia l l y  railroads, telephone, electr ic,  gas, 
and other u t i l i t i e s ,  as well as the ci ty,  
cGunty, and state 9overnn~nts with which 
I~RTA works. For exa~le, railroads are 
sensitive to any potential impact on their 
tracks. I f  MARTA needs to impose on their 
right-of-way, railroads may require F~RTA 
to work with the former's specifications. 
Also, the Georgia State Departn~nt of 
Transportation controls interstate high- 
v~ays, and n:ust approve plans ~vhich call 
for al ter ing routes or control l ing t ra f f i c .  
Similarly, the c i t ies control changes 
affezting sewer and water li~es. ~Iany 
lines vere bu i l t  aroufld the time of the 
Civ i l  War ~nd -- since they would disinte- 
grate i f  in the path of construction - -  
I,~RTA by agreement n~st replace them to 
present standards. In the-case of c i ty 
sewer and water l ines, their  disturbance 
by M~RTA may be unanticipated, requiring 
a cha~ge in a contract to replace them. 
The c i t ies or counties may also ask for 
changes after c i ty  p~anners have approved 
the original design plans. One HARTA 
staf f  men;her states: '!~e're i~ a hurry 
with ti~e building program, and no one 
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else is. They were here before ~RTA con- 
struction and w i l l  be here afterwards." 
Many local agencie~ are chronically under- 
staffed, and cannot deal in timely.ways with 
the volume of plans which ~RTA produces. 
Some government.agencies sign-off on drawings 
and then ]ater m3y require changes, as f ie ld  
condition: become clearer or after they have 
been able to reall~z review the plans. 

New Ways Bring Changes 

The f ina l  type of change-order occurs 
when, af ter contracts have been le t ,  HARTA 
engineers f ind a better way of doing things. 
-Ifi other words, as technology or experience 
advances, HARTAt~:kes advantage and chan~es 

Contracts accordi1~gly. 

Why Contract [)ccuments Can at Best 
~educe the Chance o f  Disputes. 

The inev i tab i i i t y  of change requi~s 
special attention in MARTA contracts, which 
have two basic parts. The f i r s t  part -- the 
general contract --  specifies general condi- 
tions under which work is to be done. A 
second "special conditions" section is tai lored 
I:o the part icular construction project. A 

change can occur in either. Although the 
special conditions section seeks to anticipate 
problen~, some always resist prediction. One 
~RTA staf f  m~ber explains: "~e try to 
(mticipate everything and provide for i t .  We 
never real ly quite think of everything . . . .  
There is no such thing as a perfect contract. 
Construction contracts by the nature of the 
beast w i l l  require changes." 

Special Stresses on the r.~ARTA 
Contracting Process 

In adJition to  the nature of tF.e beast, 
contracting in ~IARTA had additiona~ potential 
for frustrat ing the construction sc!'edule and 
budget. Basically, construction contracts, do 
not cheaply provide lei.s,~re to solve problems. 
Construction is dynamic, and changes must be 
made quickly to keep the project going. To 
exacerbate this already-do{~:inant tendency, 
~tAP, TA's construction schedule was quite t ight .  
Thus one close I,IARTA observer concludes that 
the schedu]e may have been "overly opti~;dstic. 
I t  did not leave enough room for nlistakes or 
contingencies for bad weather, labor problem_~. 
natural disasters, and so forth, which in 
fact, did occur in many contracts." Further 
reducing the ab i l i t y  of the contract to 
anticipate and ~nus avoid disputes, a.~arg? 
number of I.i#.F~TA contracts were bid it, depressed 
econor, dc c~rcumstances. Ti~e recession of the 
mid-1970's i n i t i a l ] y  favored h~.RT~, and 
resu;ted in lover bids. Assume that contrac- 
tcrs made b~ds on contracts only high enougi~ 

.~,.. 

: ! 

L] 

ix 

iJ 

i 

. .  

. .  "i ¸ : • , 
I • I 



~'" .~"~"~ I . . . . . .  :--: ...... :--.-.<- . . . . . .  '- • .... -- 

. ; f  ..... 

I- 

, I 

- . ;  ( 

;i i 

.t 

I I  
.L] 

i.i 

U 

!.i 
i 

2" 

• to keep their  r ims going. Thus [~RTA';s 
i n i t i a l  advantage might fade as the At]amta 
economy, improved, and the inevitable-change- 
orders would give contractors opportunities 
and n~tivation to reopen the bargaining on 
contracts. NARTA executives wanted desper- 
ately to maintain schedule, while also 
real izing this ]eft •them far z~re vulnerable 
in negotiating about the costs of any changes 
than they had been under con~etitive oidding. 
In other words•, keen competition in a t ight 
economy often had kept bids unexpectedly'low, 
but there would be no competition among con- 
tractors when changes occurred. Well-placed 
~bservers feared that contractors might 
bludgeon ~RTAat the negotiating table. 
Also, the changed bargaining relat ionship. 
forced ~RTA engineers•to evaluate very 
c r i t i c a l l y  the need for every change. One 
• observer noted this ever-present question in 
the minds of construction project managers: 
Do we want the change very badly? 

The impact of contract documents on the 
chang~ process also was affected by the funding 
Formula. ]he contract with MARTA included a 
face amount and a contingency fund. The con- 
tinge~cy was generally lO per cent, and provided 
an obvious target for increasing the a~unc a 
contractor could get paid as a result of con- 
tract chahges. For awhile, street talk also 
proposed that F~RTA would retain a substantial 
"surplus" because of i ts favorable bidding 
experience, and MARTA executives were concerned 
that this erroneous but oft-repeated rumor 
might encourage contractors to aggressively 
seek hefty settlements for change-orders. 

Contractors Lack Knowledge re Bidding 

The efficacy of contract documents also 
would be sorely tested because contractors 
necessarily lacked intell igence crucial to 
bidding. Contractors analyze past agency 
contract management in bidding on a new pro- 
ject.  The contractor looks at the track 
record of the buyer and determines.how con- 
f ] i c t s  were resolved in the past. I f  i ts  
record reflects arbitrariness or delay, the 
agency may receive bids with large "slack" as 
the contractor increases his bid to compensate 
for anticipated problems involving agency 
interpretations of the contract. Given MARTA's 
negress, al l  contractors suffered in their 
ab i l i t y  to estimate with sophistication. This 
lack of knowledge acted as a counter-weight to 
economic conditions and strong competition, 
Authority executives realized, and increased 
the poss ib i l i ty  of sticki.~ess in negotiations 
about change-orders. 

b~RTA Seeks Strategies to Reduce the 
Chance of Contract Disputes 

Although inevitable, MARTA executives 
believed that contract disputes cculdbe 

prevented• in some instances, and that they 
.cOuld be restricted to reasonable boundaries 
in almost a l l  cases. The f i r s t - cu t  at 
appropriate'strategies sought ways to elim- 
inate some of the more obvious potential for 
con trac~tual disputes. 

As a f i r s t  Strategy, ~RTA chose to 
assume the l i a b i l i t y  for contractor accidents, 
both those involving construction workers and 
th:;~ between contractors and third-part ies 
not cnnnected with the work.. Forexaraple, " 
MARTA would pay claims for workmen's compensa- 

t i o n ,  as well as claims resulting from 
accidents between an Atlanta resident and a 
contractor's vehicle while the driver was at 
work. 

A seLond strategy involved the decision 
to use federal contract language, a decision 
influenced by two. factors. First ,  in the 
development of the contract documents for the 
MARTA construction'program, Authority execu- 
tives gave greatest consideration to UI~TA's 
re;erred r ight  to approve various contract 
actions, eithe~ prospectively or through the 
audit process , based on federal regulations. 
This fact urged as n.uch certainty as possible 
in contract documents. A common source of 
legal knowledge and experience would lessen 
the l ikel ihood of divergent opinions regarding 
the propriety of various actions MARTA might 
take in administering contracts. Second, 
MARTA executives also attached considerable 
in~ortance to the.size, scobe,.~and experience 
of would-be contractors,and consequently 

-'most construction and equipment companies 
bidding on MARTA projects would be national 
firms rather than local ones. Contractors 
might not be famil iar with Georgia Law or 
Georgia contracting practices, but they would 
more-than-likely be famil iar with. practices 
used by federal agencies. [~ny contractors 
would be afforded a certain.degree of comfort 
i f  F~RTA contract language and practices -- 
the "boilerplate" --  were rooted in federal 
rather than state l~w. 

These two factors convinced MARTA staf f  
members to model ~RTA's contract documents -- 
especially as to general condi t ions--  after 
federal contract documents, as far as practic- 
aDle. This key decision sought to p:aximize 
s tab i l i t y .  In aHdition, federal contracting- 
processes and regulations were the most 
sophisticated and extensive available. 

MARTA executives also chose a third 
strategy to avoid construction delays, once 
a change was decided on, MARTA wanted i t  
in,  lamented whether the contractor agreed or 
disagreed. [IARTA executives thus inserted 
clauses in contracts requiring work to pro- 
c~ed while the contract dispute worked i ts 
way to resolution. Therefore, with or.without 
agreement over changes, the schedule wou~d 
not be in ,  acted by contract disputes. The 
cont ra : tor  had the option of f i l i n g  a claim 
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for payment, of course, but could nnt stop 
work, and no claims would result from schedule 
slippages occurring over disputed changes. 

MARTA Evali;ates Strategies to 
Resolve Contract Disputes 

While some disputes could be nipped in the 
bud -- as by ~RTA's ass~ption of ris~, using 
federal contract language in documents, and by 
contract clauses preventing delays due to 
changes -- disputes Could arise over ~any 
other issues, some of them involving big 
dollars. ~RTA executives searched for a 
n~thod to handle those disputes that could not 
be avoided or finessed -- a method that was 
inexpensive, expeditious, and fa i r .  

lhree important legal considerations 
influenced the decision as to how best to 
handle those unavoidable contract disputes. 
Para~untly, federal agency cversig:)t muddled 
the legal basis for dispute-handling. Although 
state law normally governed contract adminis- 
t rat ion,  the heavy infusion of ~'eoera! dollars 
and the potential for U~A second-guessing 
warned ~RTA executives that federal law and 
regulations would govern theproject as much as 
state law, i f  not more so. In handling dis- 
putes, one eye had to focus on Washington. 
Relatedly, no settled body of statelaw existed 
which related to sophisticated construction 
contract disputes. An existing but relat ively 
undeveloped body of Georgia law might not 
suff ice. Final ly,  most parties sought to keep 
disputes away frc~ ~ l a t i v e l y  unsophisticated 
judges and juries whose inexperience might 
jeopardize prompt Fairness, and also cost both 
~RIA and contractors dearly in time and money. 

An aggressive search resulted for strate- 
gies to deal with the unavoidlble or unmanage- 
able residuum of contractual disputes, within 
the three major constraints just detailed. In 
preview, ~ETA executives evaluated informal 
methods of dispute-handling, reevaluated judi-  
cial methods, investigated administrative 
• odels, and f i na l l y  concluded that an inde- 
pendent panel could best settle disputes 
through arbi t rat ion. 

In-House, Informal Approaches 

The legal problems in dispute-handling 
i n i t i a l l y  led ~RTA executives to consider 

- _ 
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The BART~PBTB model had def ini te 
advantages. I t  kept disputes out of the 
courts and sidestepped the federal-local law 
problem. Moreover, the general engineering 
consultant not only had exparience in 
handlingcontract disputes but also was 
fami l iar  with the MARTA contracts and con- 
tractors. In addition, PSTB had suf f ic ient  
s ta f f  to deal with contract disputes, while 
MARTA would have to hire additional s t a f f i f  
i t  took on the j o b . . A t  least, then, adopting 
the BART/PBTB model could SdVe valuable time 
and capital ize on ~xist ing experience. 

However, this f i r s t  approach also had 
severe disadvantages which could threaten 
the budget and the ~ual i ty of. contractor~work. 
Consider only three points. First ,  the 
agproach lacked bu i l t - i n  safeguards to cut 
costs. To avoid l i t i ga t i on ,  PBTB might be 
encouraged to sett le disputes through 
bargaining with contractors who wanted to 
increase their  pay-out. PBTB had few bargain- 
ing chips, and might be exposed to allegations 
that they had to "buy their  way out of dis- 
putes." Second, PBTB's contract with ~RTA 
was a cost-plus-percentage arrangement based 
on the overall cost of the project. Third: 
PBTB's additional design role -- the design 
of stations and ra i l  lines for V~RTA -- might 
conf l ic t  with the dispute-settlement role. 
For example, PBTB engineers and architects 
might be accused of concealing i n i t i a l  design 
mistakes Co a =furry of change-orders. 

Jeffrey Trattner, I.~RTA Staff Counsel, 
concluded that the disadvantages of the BART- 
PBTB model outweighed the advantages. Dispute 
settlement, he f e l t ,  had to be handled outside 
F~RTA to avoid conf l icts and additional costs. 
Furthermore, to control change-orders, he 
suggested and got approval for locating 
authorization of change-orders within MARTA 
proper rather than PBTB. 

Reevaluating the Courts 

MARTA executives next reevaluated the 
courts for h=ndling contract disputes, but the 
constraints proved overwhelming. State courts 
would prove unworkable due to the complexity 
of contract cases, and the possible bias of 
those who would hear the case. Basically, 
complicated contract documents could over- 
whelm the already-burdened courts, with conse- 
quent time-lags and contractor motivation to 

non-legal or informal n~thods, specifica11x . ,protect sel f  against delays in judgment. In 
handling the disputes ~ithin-hoUse. ~RTA"s. - - : . ~ : . ~ t i o n  to the  detailed and specialized 
~eneral engineering consultant -- Parsons- " ~ . . . . . . . . . .  . ~ language or the contract, complex drawlngs 

and charts can swamp courts with information. 
.To r..-e.ally get down to the dispute before a jury 
requices an education about basic elements of 
c6ht~'~ts, as well as their  application in the 
part~.cular case. This takes a great deal of 

. - -  . .  
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B r i n c k e r h o f f ,  Tudor ,  and Bechte l  (PBTB) - -  had 
superv i sed  d i spu tes  du r i ng  Bay Area Rapid - .  
T r a n s i t  c o n s t r u c t i o n .  Not s u r p r i s - i n g l y ,  ~hen,-- 
D~RTA execu t i ves  e a r l y  i n v e s t i g a t e d - t h e u ~ i l ~ ' t y  
o f  a s i m i l a r  ar rangement  in  A t l a n t a .  
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money and time. With an educated audience, 
or one having a degree of fami l iar i ty with 
construction, parties can rely on a certain 
level of assumed knowledge. Both parties get 
~ore meaningful discussion, and resolution 
of the dispute more l ike ly  w i l l  rest on 
i n f o ~ d  discussion of the merits of the 
case. In addition, a jury is disadvan- 
tageous because its decisions can be made 
as a result of ephemeral considerations. 

~verloaded with information, a jury may make 
decisions on factors other than the ~ r i t s  
~f the case. Persuasive arguments aside, 
for exa~le,  the lawyer's personality might 
become a large issue in and of i t se l f .  Also, 
according to Trattner, "No one in Atlanta is 
neutral on the subject of ~RTA." The climate 
of opinion may work for or against MARTA; but 
the contractor may be cautious because "most 
are outsiders, not Atlanta natives, who might 
be viewed as carpetbaggers by a jury." 
~inal ly,  local courts might invite UFTT.A 
suspicion, since granting more than 800 
~ i l l i on  dollars toI.~RTA encouraged close 
~versight, the inexperienced local courts 
could reinforce U~ITA's ~w)tivation to exert 
t ight control. 

So the I.~RTA decision was not d i f f i cu l t .  
Local courts -- lacking the necessary train- 
i~}g and experience -- might yield decisions that 
would cost MARTA exorbitantly in dollars and 
time. In addition, reliance o~ local courts 
also might encourage more detailed pre- and 
post-decision review by U~TA. Consequently, 
~RTA executives douE:ed the wisdom of using 
state courts as dispute-handlers. 

The WHATA Model 

MARTA staf f  members next looked toward the 
Washington ~'letropolitan Area Transporation 
Authority. WP~TA used the U.S. Arm~ Corps of 
Engineers Board of Contract Appeals (ABCA), on 
an ad hoc basis, contracting with the Army 
BQard to hear con~rcct disputes when necessary. 

Trattner found that this arrange!nent had 
drawbacks in MARTA's case. First, ABCA has 
limited experience w~th many of the types of 
co;|tract disputes b~RTA would encounter. 
Second, I:~RTA executi~'es disliked the tenta- 
tiveness of ABCA's dec,signs. Under the law 
which gives jur isdict ion to ABC~, its decisions 
~ould not be f inal and binding on the MARTA 
Board of Directors, who could reject t~e deci- 
sions of the Army panel. In practice, this has 
never occurred but, according to a MARTA 
observer, the threat r~nains and v;orks to 
undermine confidence in the process. Third, 
V~a.RTA bears the entire cost of using the 
Engineer Board to hear its disputes. The ABCA 
performs the service on a cost-rei~bursable 
basis, at an estimated rate of approximately 
~50,000 a year. Fourth, the U.S. Distr ict 

Court reviews ABC,%.decisions, but that 
court has l i t t l e  expertise in disputes 
arising under federal ::ontracts. Put 
otherwise, the U.S. Court of Claims hears 
federal contract disputes, with limited 
exceptions. MARTA's problem with state 
courts might reappear in federal guise, i f  
the IVI~ATA model were followed. 

In sum, follo~ing the WMATA model 
promised a less-than-ideal solution to 
~AARTA executi ven. 

Board of Contract Appeals at DOT 

,MARTA executives also investigated 
other federal agency methods, and looked in 
detai l  at the Board of Contract Appeals in 
the U.S. Department of Transportation. 

Several advantages of that approach 
seemed obvious. Basically, since f.~RTA 
would be dealing with UMTA in the administra- 
tion of ti~e capital grant, some Authority 
staf f  members fe l t  that the Department of 
Transportation Board of Contract Appeals 
(TBCA) might prevent some UHTA seco~d-guesslng. 
TBCA would f i t  ~RTA's situation well for two 
other reasons. Thus the Board reputedly had 
high competence. Many federal procurement 
specialists rated the DOT Board as excellent 
in overall ab i l i t y  and professionalism. 
Moreover, the Board had wide-ranging expertise. 
Due to the many different transportation 
specialties among DOT agencies using TBCA, 
the Board!}ad achieved sophistication in 
dealing with an array of construction contract 
claims. 

As a result of orocurement specialists' 
ratings and his own analysis of the cases 
facing the DOT Board, Trattner moved to 
so l i c i t  DOT interest. The move ;net with both 
agreement and opposition. Some DOT staff 
men~)ers regarded the use of TBCA as innovative 
and managerially advantageous. Simply, TBCA 
participation in MARTA contract claims sett le- 
ment would eJ:courage uniformity and reduce 
duplication in Ut.~A audits/reviews. Simpli- 
f icat ion of audits and oversight also might 
decFease the need for interference or over- 
control by UI.ITA in local decision-n~king. 
However, other DOT adn~inistrators opposed 
TBCA participation for two reasons. First, 
they believed that TBCA had no iegislat ive 
authority to review ~RTA contract disputes. 
In fact, a DOT order stated that specific 
legal authority would be necessary to enter 
into an agreement with a local government. 
Second, DOT of f ic ia ls  expressed concern that 
the TBCA would have to apply Georgia law to 
many of the contract disputes, a condit ion 

• ..DOT:officials f e l t  that TBCA was not competent 
to satisfy. 
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MARTA's Staff Counsel argued that specific 

DOT orders and regulations did allow TBCA 
participation. Trattner's assistant Bruce 
Bromberg urgea that these rules even encouraged 
TGCA intergovernmenta| agreements. Foreover, 
Trattner explained that federal contract 
language would remedy the state-law problem. 
Contractors and .MARTA, as a result of federal 
contract language, would agree to use federal 
procurement law to govern the Dandling of 
disputes. Although he offered rebuttals to 
U~A of f ic ia ls  ~ argument, Trattner failed to 
convert the DOT 'opposition, who prevailed over 
the DOT pro-innovation group. 

The attempt to involve DOT -- although 
superf ic ial ly simple-- actually covered six 
months, from May to October 1975. During this 
ti~m, MARTA awarded two contracts without any 
clause specifying ways of settl ing disputes 
over claims. Other contracts would be awarded 
shortly, also without such a clause. Without 
a ~mthod te which the contractor and MARTA 
were bound by contract, both parties might 
have to deal with the issue of how to settle a 
contract dispute as well as with settling the 
d i spu te .  

Arbitration 

After receiving DOT's f inal decision, 
Trattner began looking at other alternatives. 
"Fortui tous ]y ," he reca I I s, "someone suggested 
or I had i t  in the back of my mi~d the possi- 
b i l i t y  of using arbitration. I had gotten 
Some l i terature which related to the American 
Arbitration Association (#J~A) and described 
what they called construction industry panels -- 
for arbi trat ion." Trat~:ner found that ~ had 
oBI% recently set up sF"cialized panels to deal 
with construction disputes. The pane] concept, 
AAA style, already had gained wide support 
from major associations in the construction 
industry such as the American Institute of 
Architects and the Construction Specifications 
Insti tute. 

Wide endorsement stoked Trattner's 
interest. He and Bruce Bromberg, his Senior 
Associate Counsel, met for i n i t i a l  discussions 
with AAA's Genera~ Counsel, ~ra ld  Aksen, to 
explore the possibi! i tv of using AAA for disp~,te 
settlement. In the f i r s t  meeting, Trattner 
examined the AAA processes and experiences with 
construction contract l i t !ga l lon.  To ascertain 
ADJ~ arbiErators' expertise ~n construction, 
Tratt~er searched the f i les of available AAA 
arbitrators at random to ascertain their quali- 
fications and background. He found that 
had numerous qualif ied people available to hear 
disputes, and that t~eir track record was g~od. 

Trattner also expressed concern about state 
legal barriers to arbitration. Could state law 
h~der reliance on arbitration? Trattner 

reviewedhis research on state arbitrat ion 
law and found that somp states have enacted 
arbi t rat ion legis lat ion, while others have 
not. Georgia was in-between -- "a kind of 
gray state" where there appeared to be a 
conf l ic t  as to whether cou~ts coulL compel 
arbi t rat ion without a sta~e statute. That 
is; where two parties agree i n i t i a l l y  to 
arbitrate a dispute, b..t on~ of.the parties 
refuses later,  could the. otner party go tc 
court to order arbitration? Trattner found 
one :'oddball decision" which seemed to say 
courts could not compel arbi trat ion, while 
another opinion stated thL opposite. 

Acknowledging the conf l ic t ,  AAA's 
Aksen suggested another approach. He 
observed that federal arbitrat ion law applied 
when the parties engaged in interstate c~m- 
merce. The interstate commerce provision 
would apply in ~RTA's case because most 
Authority contractors are out-of-state con- 
tractors and because MARTA builds with 80% 
federal money. Aksen argued that constituted 
enough of an interstate connection to apply 
federal rather than state law. 

The f i r s t  meeting with Aksen cenvinced 
Trattner. He drafted a contract clause 
prescribing arbitrat ion and negotiated scr(~ 
details cf an agreement with AAA. For details 
of MARTA contract features related to arbitra- 
tion, consJ1t Appendix I. 

Gaining the Approval for 
Arbitration at MARTA 

Trattner had to get approval for this 
approach from both P~,RTA General Hanacer 
Alan Kiepper and the ~£GRTA Board of Directors. 
Trattner developed his strategy around two 
major points -- the probable lower cost of 
arbi t rat ion as opposed to other methods, and 
th~ favorable opinion of I.~RTA construction 
staff  about arbi trat ion. 

A very compelling argun~nt in favor of 
arbi t rat ion, Trattner fe l t ,  wot'Id be th~ money 
saved. "In the long run, arbltration might 
turn out to b= the least costly alternative. 
For examole, using TBCA, we would have to 
en*e~ into a contract to bear the expenses of 
a l l  sides." ~ith AAA arbi trat ion, in con- 
trost, a minimal registration fee wouI6 be 
paid. In addition, who pays additional costs 
would be decided by arbitrators assigned to a 
specific case, based on a fee schedule. 

No less impor tant  an argument; ~'ARTA 
s t a f f  members - -  e s p e c i a l l y  i nc l ud ing  Ass i s t -  
ant General Manager f o r  T rans i t  System 
Development Wi l l ian;  Alexander -.- favored 
a r b i t r a t i o n .  Past exper iences w i l l ,  a r b i t r a t -  
ing disputes convinced c.onstructio~ managers 
that i t  could work at [.%ARTA. Staff p.embers' 
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reactions reflected general favor in the 
construction industry, as Trattner found. 
Almost unanimously, moreover, construction 
staf f  wanted to avoid the courts. 

Following the talks with Aksen at A~A, 
Trattner net with MARTA GM Alan Kiepper. 
Trattner explained the arbitrat lon process, 
reportedthe reason~ why he thought i t  would 
work, and also recommended that F~RTA use AJ~A. 
GM Kiepper approvedTrattner's request to 
propose-arbitration to the Development Comn~it- 
tee of the Beard of Directors. 

Trattner did some pre-presentation v i s i t -  
ing, and t~i~e~,with three Board members to 
explai~ the siLuation. His f i rs t ' s top was 
Lyndon Wade, chairman of the Development Com- 
mittee. Wade reacted posi t ive ly,  and e n c o u r -  
aged Trattner. The Chief Staff Counsel then 
talked with Harold Sheats, a new Board member 
and also Development Committeeman. Sheats had 
been a lawyer and Fulton County Attorney ,or 
25 years, in and around public construction 
for much of that period. He expressed no 
feeling about AAA arbitrat ion, either way. 
However, Sheets was concerned about another 
related issue, the size of legal services 
fees and b i l l i n v  from law firms o~tside 
MARTA. Arbitration would use in-house staff 
- -  Trattner's Office of Staff Counsel -- to 
handle al l  arbitration. The reduced costs 
promised by Trattner attracted Sheats, who 
became an advocate for AAA arbitrat ion. 

Trattner's v is i ts  to Board members were 
not al l  positive, but a11 proved in1:ornative. 
Ti~e third Development Con~ittee member Trattner 
talked to was Fred P. Meyer, also ap attorney. 
Meyer opposed arbitration because i t  generally 
limitea.the f l e x i b i l i t y  of the t r i a l  lawyer, 
and because he supported reliance on outside 
counsel in the present part icular. Two 
aspects of Meyer's position proved most 
revealing. First,  Meyer's opposition to the 
process of arbitrat ion developed from his 
experience as a practitioner-lawyer, Trattner 
concluded• Trattner observes: 

A private practit ioner doesn't l ike 
arbitrat ion, as a general rule. He 
would rather i~andle the case in 
court than arbitrate. Arbitrat ion, 
generally speaking, among practi- 
tioners does not have a part icular ly 
gocd nan4e, due to mislnfo~ation and 
a lack of recent informatioh about 
the process and how i t  developed 
over the years. In G~orgia, part i -  
cularly, arbitration has gotten 
some bad press because of the con- 
f l i c t i ng  court decisions and the 
uncertainty which unsettled law 
produces. Also, practitioners point 
out that arbitration is always f inal 

i 

. . . . . . . . . . . . . .  : . . . . . . . . . .  L . . . . . . . . . . . . . . . . . . . . . .  

and conclusivewith no r ight of 
appeal except i r  .,ery rare 
instances. Most atterneys by 
nature don't ever l ike anyth:ing 
that has no r ight of appeal. 
They don't part icular ly care to 
put a l l  their  eggsin one basket. 

Trattner also found that Me.ye~i~pposed 
arbi trat ion for three additional reasons: 
the.lack Of valuable court ru~es such as 
discovery; use of af f idavi ts rather than 
actual testimony; And i ts co,mlon inapplica- 
b i l i t y  to subcontractors as well as prime 
contractors. Consider the Usual fa i lure to 
use rules of discovery, a legal term 
referring to counsel'.s r ight to look at the 
opponent's case before the hearing to avoid 
surprises. Under arbitrati0n,.-di.scovery does 
not usually apply, while courts apply i t  
quite l ibera l ly .  Attorneys proceed bl indly 
under arbi t rat ion, only guessing the strategy 
and evidence that w i l l  be used by the other 
side. Moreover, arbitrat ion usually allows 
e xparte af f idavi ts rather than the presence 
and l ive testimony of witnesses. Aff idavits 
might l im i t  cross-examination and conse=- 
quently the fu l l  developrr~nt of the issues- 
in-dispute. Final ly,  Meyer objected to the 
limited appl icab i l i ty  of .arbi t rat ion,  that is,  
to prime contractors o n l y .  Since prime con- 
tractors typical ly  subcontract to many other. 
firms, l imi t ing arbitrat ion to the Primes 
reduces i ts potential for problem resolution, 
perhaps severely. In fact, many disputes 
occur betwee;~ the buyer (such as r.~RTA) and 
a sub-contractor, leaving the buyertodeal  
with the sub-contractor through court pro- 
ceedings and the prin~ con~;rcctor through 
arbitrat ion. The complexity of the process 
increases costs and neutral~zes the prime 
contractor's ab i l i t y  to deal with change. 

Trattne ~ made mental notes to ta i lo r  
MARTA's use of arbitratio1~ to respond to mcst 
of Meyer's concerns, but Counsel was not 
persuaded about reliance on outside lawyers, 
for t~vo basicreasons. First, in-house 
counsel had n~ore fami l iar i ty  with the problem 
to be arbitrated. "One of the advantages of 
arbi trat ion was keeping i t  in-house because 
our attorneys have been wi th the contract 
from i ts  inception throbgh al l  the problerns."' 
Second, Trattner argues that the Office of 
Staff Counsel was organized to handle con- 
tracts, so involvement in arbitratior; wou|d 
represcnL only an extension of the Office's 
principal purpose. Given this background . . . .  
according to Trattner, " I t  would have been 
extremely costly to turn a /_partially- 
developed a rb i t ra t i o r j  package over to an 
outside attorney who was not working in 
construction at a l l ,  and say 'OK, here i t  
i s . '  Even with our background we s t i l l  spend 
many, many hours preparing when we go to 
arbi t rat ion."  
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Trattner 'snext stop was .the fu l l  
Development Conm~ittee. Because i n i t i a l  
redction among construction staf f  members 
had been §nod, Tractner asked TSD's head 
Alexander to accompany him before the Com- 
Eittee. Trattnerexplained the pros and cons 
of aJrbitration; Meyer•raised questions about 
in-house or outside counsel responsibil i ty 
for arbi trat ion, but the issue failed to 
excite other members; and Alexander expressed 
satisfaction with the proposal. After dis- 
cussion, the Con~ittee voted to approve the " 
use of arbitrat ion. 

The Development. Committee reported the 
proposal favorably to the fu l l  Board of 
Directors on Decen~er 8. The Board routinely 
passed a resolution approving arbitration. 

Implementing Arbitration at ~RTA 

Having secured Board approval, Trati:ner 
began implemen=ing arbitration by adopt~ig 
procedures to meet comPlaints raised ea-l ier 
by Board member Meyer. In addition, Trattner 
instal led three other mechanisms for so lv ing  
key probIems: guaranteeing a legal presence 
in arbitrat ion cases, resolving the conf l ict  
in federal and state law, and preventing a 
premature resort to arbitration. 

Trattner immediately dealt with practi- 
tioner-lawyer objections in a new contract 
clause. The basic arbitration clause was 
written so as to allow use of federal rules 
of discovery, by which parties to a contract 
dispute could examine each other's evidence 
before the arbitration hearing. P~reover, 
the clause prohibited ex parte aff idavits. 
According to Trattner:--"We wanted witnesses 
for cross-examination at the hearing." 
Final ly,  the arbitration clause beca~ manda- 
tory in al l  subcontracts. When a dispute 
arose, al l  parties would get involved. With 
the clause in a11 subcontracts, Trattner 
observes: "All of us w i l l  be in tme same 
arbitrat ion forum. We may al l  say that the 
other guy is at faul t ,  but we are at least 
convinced that the gui l ty  party is in the 
room." 

In addition to meeting practitioner-lawyer 
objections, Trattner acted on three othe~ 
potential problems. First, the new contract 
clause provided that at least one ~,zmber of. • : 
the arbitrat ion panel must be an attorney, i n  
part to ensure that the panel enforced rules 
of discovery. Trattner fe l t  that only an 
attorney could adequately deal with each side's 
desire for fairness in applying federal rules 
for reciprocity in revealing evidence. To 
further ensure the essential attorney pres- 
ence, the clause required a one-man pane| --  
a lawyer.-- for disputes under $25,~0. 
Disputes involving more than $25,000 would be 

,J 

heard by a three-man panel, one of whose 
men~)ers would be a lawyer. 

To prevent the uncertainty, result ing 
from unsettled state law, asecond potential 
problem, the arbi t rat ion C.lause provided 
that a~l questions arising Hnder contracts 
must be governed by anddecided according t o  
the law applicable to U.S. Government procure- 
ment contracts. This linked ~RTA disputes 
with the t h i r t y  years of federal precedent. 
in addition, the l ink allowed for introduction• 
of evidence, representation by counsel, and 
other normal federal requirements of due 
process. 

Trattner also set up a tr iggering pro- 
cedure for arbi t rat ion which prevented a third 
problem, the premature resor t to  the process. 
Under this process, a contractor cannot resort 
to arbi trat ion unt i l  he receives a Final 
Decision from ~RTA denying a co(itract claim. 
In effect,  MARTA executives must'state: "Our 
decision is f i na l ,  except insofar as you have 
a r ight to deniand arbi t rat ion. ''• Trattner 
observes: "What we intended was to make ~ure 
that the contractor d idn ' t  go of f  half-cocked 
on a preliminary denial of a c]aim," thus 
precluding close scrutiny of a11 factors 
involved. 

FIARTA's Arbitrat ion Model in Action 

How does the FtARTA arbitrat ion model work 
in practice? To i l l us t ra te ,  we w i l l  f i r s t  
sketch the change-notice/change-order process, 
the series of events out of which disputes 
arise. Next, we w i l l  br ie f ly  i ] i us t ra te  how 
disputes get handled through arbi t rat ion. 

The Change Process: The Setting 
for Disputes 

The process of changing the work outlined 
in  engineering designs and undertaken bya 
cow,tractor who wins an award begins when one of  
f i ve  condit ions obtains. The contractor  may 
f ind  a bet ter  way of doing work. Or f i e l d  
condit ions may d i f f e r  from those assumed in 
engineers' plans. A l te rna te l y ,  the contractor  
may f ind  mistakes in o r ig ina l  designs or 
plans. MARTA engineers c I~o may decide to 
change plans as a resu l t  of input or demand 
from some orher agency such as ra i l roads or  the 
stat~,  count ies,  or c i t i e s .  F i n a l l y ,  HARTA 
engineers may change plans to take advantage of 
new technology or experience. 

I .  The In i t i a t i n~  Chan~e-Notice. A 
change-notice based on on~ of the f ive condi- 
tions in i t ia tes the process of changing work. 
A change-notice essential ly outlines the change 
needed, and provides for review bY HARTA staf f  
members and negotiation with the contractor. 
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2. FromChan~e-Notice to Change-Order. 
A typical  f ac i l i t i es  contract change-no t~ - -  
based on a request originating either with the 
contractor, MARTA, or th~ Authority's general 
engineering consultants (now Parsons, Brincker- 
hoff and Tudor, or PB1) -- starts with the 
Resident Engineer, RE, who prepares the notice 
w i tha  jus t i f i ca t ion  and preliminary cost 
estimate. The notice goes up the MARTA's TSD 
chain of command for approval. 

Three factors guide TSD o f f i c ia ls  i review 
of a change-notice. First, these o f f i c ia ls  
want to create and maintain a reputation for 
fairness and f l e x i b i l i t y  in deali~.~ with 
contractors According to AGM/TSD William 
Alexander, I,~RTA reviewers have the power to 
break contractors through i n f l e x i b i l i t y  in 
administering changes. The injudicious use 
of such power backfires, however, and results 
in higher bids as ~ord gets around in the 

• .contracting con:~nity. Second, TSD o f f i c ia ls  
want to motivate contractors to f in ish work 
quickly. Inf lexib le change-notice revi~.~s 
could provoke contractors to resist time-saving 
measures for which they might go unrewarded. 
Third, smooth day-to-day operating relations 
between ~RTA construction n~nagers and con- 
tractors are at a premium. ~n f iex ib i l i t y  and 
unfairness in handling changes would creatL 
adversaries out of parties who could cooperate. 
Thus, the TSD approach to change-notice review 
gets based on the goals of expediting work and 
maintaining cooperation with contractors. 
"After a l l , "  says Aiexander, "we have to l ive 
with L~he contractor~7 every day." 

The change notice also goes to tha Office 
of Staff Counsel for review as i t  goes up the 
TSD hierarchy. Two basic reasons explain the 
involvement of Staff CounSel. First ,  UMTA 
reserves the right in al l  prime and sub- 
contracts to audit under certain conditions 
for a period up to three years following pay- 
ment. The potential costs to F~RTA are 
great. As Tratt~cr explains: " I f  we process 
a change-order, and we take a position, sett le 
i t ,  and pay a claim resulting from the change- 
order, the;federa~ government can come back a 
year later, review the paperwork and say that 
we have not jus t i f ied this change-order. 
They w i l l ,  therefore, declare this change-order 
ine l ig ib le  for federal participation or for 80% 
payment. You ca~'t stand too Pany of ~hose." 
Hence ~RTA's concern about leqal and contrac- 
tual scrupulosity; and hence•also the involve- 
ment of the Office of the Staff Counsel. 

Second, Staff Counsel provides an inde- 
pendent review by in-house resources with no 
direct involvement in construction, who are 
beyond subtie conf l icts-of- interest.  MARTA 
negotiators should ask themselves: "Are we 
enforcing our contract r ights; are we paying 
for things tha~ we otherwise should not be 
paying for?" The Office of Staff Counsel acts 

as objective reviewer, analyzing contract 
documents for both legal and engineering 
in~D1ications. To handle both substantive 
and legal aspects, Office of staff Counsel 
includes a c i v i l  engineer/lawyer. This 
ambidexterity ~'makes us both useful and 
potent idl ly troublesome," Trattner feels. 
"From the engineering standpoint,there is 
not much that we can't understand. ~No 
matter how complex the change-order, we can 
usually_decipher what they are talking about. 
LWe can/ read the drawings and the technical 
specif~cations and decide whether or not i t  
makes sense." 

Both UMTA second-guessing and the 
necessity of an overall view explain the 
pivotal role the Staff Counse]'s off ice 
assun~s in contract matters. According to 
Trattner: 

/~ ta f f  Counsel/ is the one point 
within the Aut-hority where al l  the 
pieces come together, short Of the 
GM. ~Je are independent of everybody 
else. We are the only office that 
has an overview of the whole program. 
Most important, ~f there is a problem 
with UMTA auditors, we wind up 
defending the matter. I f  something 
goes to arbi t rat ion, we wind up 
handling the arbitrat ion. I t  is only 
r ight that we shou|d know what is 
happening in advance and concur in i t .  

Staff Counsel reviews the change-notice 
i n i t i a l l y  to determine whether the contractor - 
i s  ent i t led to extra pay#~nt or whether he is 
already obligated under the terms of the con- 
tract to perform the change. In addition, 
Counsel analyzes the notice for form and 
substance. This i~volves answering questions 
such as: Is the language clear? Are the 
re~erences accu}~te? Are we ci t ing the r ight 
authority for proceeding with the change? The 
i n i t i a l  review by Staff Counsel also points 
out other implications of the change, such as 
the effect o,1 any i~pacteG or associated con- 
tracts. Final ly,  counsel deter~:ines whether 
authority exists to issue the change-notice as 
such -- whether funds exist.  

After the staf f  Counsel review, the notice 
goes to the contractor. The contractor replies 
wi1.h a proposal, which returns to Staff Counsel 
for review. Counse] then provides en~}ineers 
with an opinion on the al lowabi l i ty of the 
cost, including both cost of any additions as 
well as (in Trattner's words) " i f  we are delet- 
ing an item to make sure v~e get.the kind of 
credit we should be getting." :- 

The engineers then negotiate with the 
contractor. I f  the two parties agree, a 
change-order is drafted. At this point, Staf f  
Counsel again reviews to assure that tl~e 
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negotiated position is consistent With pr ior 
reviews. After this review, the order goes 

t o  the AGM/TSD for f inal approval. 

3. Handling Disputes. The change process 
,~y provoke disputes between contractors and 
~RTA engineers not amenable to negotiation, of 
course. For instance, based on a legal position 
taken by Staff Counsel, the MARTA negotiator 
may not accept the contractor's cost estimate 
for a change and the contractor n~ay refuse to 
c, ign the change-order without the price con- 
cession. MARTA engineers then issJe a uni- 
lateral change-order which directs the contrac- 
tor to perform, giving him 30 days to protest 
the order by submitting a claim. In another 
instance, MARTA engineers may issue a le t ter  
change-order, directing the contractor to per- 
form. I f  the contractor feels ent i t led to 
additional funds for this work, he may then 
submit a proposal for negotiation. I f  after 
negotiation the cnntractor disagrees with 
MARIA's positioh, he is directed to perform the 
change and f i l e  a claim. 

The process for attempting to resolve any 
disputes involves a n~llber of steps, of which 
arbitrat ion is the last and f inal one. For 
details about the procedures by which contrac- 
tors make a claim against MARIA, consult 
Appendix 2. 

As a f i r s t  step toward that f inal  resolu- 
t ion, the Resident Engineer examines the 
contractor's claim. RE -- the TSD representa- 
tive at the worksite -- provides a factual 

~na]ysis of the contractor's claim• He pre L 
sents the circumstances objectively in a 
report to his superior -- in this instance, 
the Project Engineer• After developing the 
facts, the Resident Engineer may deny the 
claim. Otherwise; he remains si lent.  The 
contractor, in either case, then submits the 
claim through the Resident Engineer to TSD's 
Division of Construction. The Division 
evaluates the claim, along with TSD's Division 
of Engineering and Staff Counsel. I f  a l l  
three groups recommend the contractor's 
position, the AGM/TSD signs approval. I f  one 
reconm~nds denial, the claim goes back down 
the chain of comlnand to the RE who fnfomls the 
contractor that the claim is denied, and the 
contractor has a right to request a Final 
Decision. 

T.le Final Decision constitutes the 
unsatisfied contractor's last step before 
arbitraLion. This triggers a process set up 
as ~RTA's fai l-safe n~chanism, one in which 
more MARTA staff ~ b e r s  get involved in the 
decision-n~king ~)rocess. When the contractor 
requests a Final .Decision, the RE reviews the 
claim again and adds any additional infon~a- 
tion found since the original analysis. F,'om 
the RE, the request goes to the Project 
Et~gineer, and then to Staff Counsel. The 

attorney in Staff Counsel Who or ig inal ly  
reviewed and denied the claim prepares 
another analysis and i~views his work. I f  
he reaches the :;ame conclusion, Staff 
Counsel requests the AC~.I/TSD to convene 
MARTA's whimsically-named Gray-Haired 
Council. Consistent wi ththe felt-need for 
timely decisions, Final Decisions are to be 
rendered within twn weeks after the con- 
tractor's request. 

The Gray-Haired Council consists of a 
group of senior MARTA employees who act as 
advisors to AGM/TSD Alexander ~n making the 
f inal decision on the contractor's request. 
The tongue-in-cheek appellation was inspired 
by ~GM/TSD William Alexander who observed 
thac in such disputes MARTA "needed some 
gray hair, some wisdom of the ages." Ti~e 
Council's formal membership includes MARTA's 
Director of Construction and Director of 
Engineering, the PBT Project Director, the 
PBT Director of Construction, and Trattner 
as Staff Counsel. Other PBT engineering 
staff  members may take part, depending on 
the subject r~lat~er. In addition to. the usual 
members, the Gray Hairs convene with the 
attorney who did the research, the TSD Project 
Engineer, and the Resident Engineer. The 
Council examines the drawings and the contract 
documents; the attorney presents the case and 
his recommendation; and then the f loor opens 
for discussion. According to one member: 

I t  is pretty free-wheeling discussion. 
I t  t r ies to introduce the practical 
considerations. For example, while we 
may think we may have a good legal 
position, we start to get into the 
pract ical i t ies of who is going to be 
the expert witness. What kind of wit- 
ness would the Resident Engineer make? 
What kind of documentation do we have 
to support our position? From the 
standpoint of the arbitration oanel, 
how reasonable a case does the contrac- 
tor have? Is there more than one 
reasoi:able interpretation? What's the 
industry practice? Are we stipulati.~g 
something that is out of the ordinary? 

We throw a l l  of these things out for 
discussion. We call for more informa- 
tion such as whether we have inter- 
preted this particular clause di f fer-  
ently on other contracts. The discus- 
sion ranges from ten w:~inutes to two 
hours. At the end of i t ,  I think v:e 
hash out almost everything. 

Then we say: "Let's go around the • t aL ie  
and see where we stand." The Council's Final 
Decisions to •date have been unanimous, but 
variable in direction -- sometir~es in favor 
of the original Staff Counsel decision, other 
times agreeing with the contractor's request, 
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or even some middle posiltion for negotiating 
a settlement. 

The Council serves-three major purposes 
in maintaiq]ng the integrity and momentun of 
the 14ARTA ra i l  construction program. First, 
the Council brings over IO0 years of con- 
struct~n-c(~tract expertise to bear on a 
particular problem. Second, i t  brings 
together people who had nothing to do :-ith the 
original decision, directly, and who ca:~ pro- 
vide a fresh approach to the problem. Third, 
the Council p~ovidcs high-level f l e x i b i l i t y  
in dealingwith contractors. The group may 
meet some of a contractor's objections while 
dismissing others. 

A short case i l lustrates the timely 
f l e x i b i l i t y  the Council can provide. The 
Council dealt with a contractor's claim for 
re l i e f  from "liquidated damages." MARTA 
contracts charge contractors liquidated 
damages of so many hundreds or thousands of 
dollars for every day the contractor eelays 
finishing work beyond the stipulated co~ple- 
tio~ date. The penalty ends when ~RTA makes 
a determinaticn of "substantial con~)le~ion" 
-- the building is finished, the lights work, 
or whatever..Debate or dispute can ex is t  
about the date of substantial ccn~)letion, 
however. MARTA cannot always rel;K on the 
usual litmus test: Is the fac i l i t y  useful 
for the pui'pose intended? Nonr~lly, that is 
an e~sy determination, but ~,~RTA has lea 
normal situations. Whi,e a contractor may 
"substantially complete" a station, co~tracts 
often may require other tasks of the con- 
tractor. For example, construction may 
require relocation of water mains, ~ task for 
which ~RTA is responsible to the City of 
Atlanta, by agreement. Completing this task 
is as important as building the station for 
two reasons. First, i f  the water main is not 
relocated, i t  may impact adjacent and subse- 
quent contractors. Second, the city ~ay stop 
work at the station or other sites i f  ~he 
contractor fa i ls  to f u l f i l l  ~RTA's responsi- 
b i l i t y .  Thus the contractor has n~re to do 
than merely comF~ete the fac i l i t y  for the 
purpose intended. Establishing and applying 
legal principle.; to cover substantial comple- 
tion on ~RTA contracts, likewise, is ~ very 
detai~ed exercise, and decisions vary c~se- 
by-case• 

In the present case, TSD of f ic ia ls  as 
well as the Resident Englneer held that sub- 
stantial completion took place much earl ier 
than Staff Counsel fe l t  i t  did. In round 
terms, le t  us say, Counsel's estimate a~unted 
to $250,000 in liquidated dan~ges. TSD staff 
members proposed that $I00,000 was abcut right; 

The opinional differences may reflect 
differences in experiences and roles, as often 
happens. TSD and PBT may be less eager to 

assess, l iqu idated damages, p a r t i c u l a r l y  f c r  a 
"goo6" contractor who hag some "bad luck, "  
but wi th whom they had a pos i t ive  work- 
experience, and perhaps witK whom they look 
forward to working again. Uut Staf f  Counsel 
has no such experiences or--.expectations. 
According to Tra t tner :  

We wi l l  f ight for every nickel that  
we think the Authority is enti t led 
to, for two reasons First, we are 
i n t he  ivory tower, and we don't 
have to workwith the contractors. 
I t  is easy for us to take that posi- 
t io  . Second, we fear UMTA audi- 
tors. The UMTA folks, i f  they audit 
us and disagree on that assessment 
of liqui~lated damages, can leave us 
Eolding the proverbial bag. I f  we 
release $250,000 in liquidated damages, 
80% of those dollars are federal 
dollars. U~ffA can Say: " I f  you are 
so generous, you can use just local 
funds, and we'11 t~ke our 80% out of 
your hide." 

We want to make sure that we can agree 
with the TSD position and that there 
is enough paper and jus t i f i ca t ion ' in  
the f i l e  to provide an audit t r a i l .  

The contractor facing a $250,000 assessment 
submitted a r,~ss of material, letters of com- 
munication and excerpts from his diary, 
through the RE to the Project Engineer as 
well as to Staff Ceunsel. A stack of material 
several inches high accumulated, including the 
RE's factual analysis, i n i t i a l l y ,  Staff 
Counsel.'s lawyer-engineer-reviewed a l l  the 
material and recon~ended that A~.I/TSD Alexander 
deny the requested re l ie f .  Alexander did so, 
and the contractor.then requested a Final. 
Decision. Trattner observed: "I goc into i t  
after that and read a l l  this material, includ- 
ing additional material.the contractor had 
submitted since t~e denial. After reading i t ,  
I became concerned because-the cow,tractor had 
implied but had not stated that ~RTA prevented 
s~Lstantial completion." This i ~ l i c a t i o n  
could mean that the contractor was ent i t led to 
re l i e f  from some or a l l  of the liquidated 
damages. 

Therefore, the Gray-Haired Council had 
severll major points toresolve. Did TSD or 
Staf( Counsel take the co~'rect position on 
liquidated damages? And what of the unraised 
claim that ~RTA could potential ly face? 
Before the Council f i na l l y  aecided thE. matter, 
the contractor and his attorney cam~ to see 

f Tra.tncr and shared their general expectations 
concerning a reasoqable settlement of ;,hat 
they admitted was a debatable situation but 
one in which they should not bear total or 
even major responsibil i ty. Trattner recalls: 

I I  
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When we Convened the Gray-ilaired 
Council, the Staff Counsel attorney 
presented the case. Then we dis- 
cussed thepractical consequences 
of the S250,000 assessment. I gave 
my opinion. After reviewing a l l  of 

the paper I .concluded that the 
contractor could probably make a 
pretty good case for raising a claim 
against which we might not be able 
to sustain our positions. ~e had 
or ig ina l ly  gotten into i t  because I 

.thought TSD would give away the 
farm, in releasing liquidated 
damages. The more we got into i t ,  
the more concerned I was that we -- 
MARIA, TSD, and PBT -- ~robably had 
instead been responsible for other 

actions that had contributed to the 
contractor being late. 

The council discussed the issUe, and con- 
ciud~?d that.the F~R:FA ~egotiators could reduce 
the liquidated damages from $250,000. They 
directed the Project Engineer and the RE ~o go 
back to. the contractor and negotiate a settle- 
ment -- "starting high and settling for about 
$40,000." NO Final Decision was rendered. 
The strategy worked. The t~thority got 
$42,000 from the contractor in negotiations, 
and the Authority agreed to a complete release 
of claims. 

4. Going.into Arbitration. A few disputes 
reach the f inal  stage of resolution -- arbitra- 
tion. No i fs ,  ands, or buts wil~ be appropri- 
ate. ~oth MARTA and the contractor agree in 
sCgning the original contract that. the deci- 
sion of the arbitration panel w i l l  be f inal .  

The arbitration process gets triggered 
after an adve:~e Final Decision from AGM/TSD 
Alexander, when the contractor may choose to 
in i t i a te  the arbitration process ~y f i l i ng  a 
notice with both ~.~RTA and the An~rican 
Arbitration Association. The notice spells 
out the specific issue over which.the contrac- 
tor and MARTA confl ict.  

AAA then takes over the administrative 
aspects of the arbitration process. The 
primary act iv i ty  involves p~viding ~RTA and 
the contractor a l i s t  of ~rbitrators -- 
including in the l i s t  the arbitrators' back- 
grounds a~.d areas of expertise -- from which 
the parties choose a panel. Identical l is ts  
are furnished to al l  parties. The parties 
review the l i s ts ;  strike ti~ose who are objec- 
tionable to them; and rank a l l  acceptables in 
order of preference. 

The process of striking arbitrators may 
involve gamemanship, a th~Jst~and-parry to 
bargain over who wi l l  hear the dispute. The 
information provided b%'A~u~ ahcut the propo.ed 
arbitrators' backgrcund~ is iin~ited and 
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encourages guessing about their  probable 
incl ination. Depending upc.n the nature of 
the clain~, there are at )east f ive dif ferent 
kinds of backgrounds-~epresented on an AAA 
l i s t .  AAA.may pro~ose att.arneys Who have 
only genera1~legal expertise, and some or no 
constructionbackground, as well as attorne~,s 
with a construction background -- such as a 
patents attorney who'is also a mechanical 
engineer. Some proposed-arbitrators may come 
from thecontractor conmunity., including . . . .  
owners of construction cc~panies, for ~nstance. 
AAA ialso may propose academi.cians, such as a 
professor of c i v i l ' o r  mechanical engineering. 
Arch itect-en§ineers ~,re often included, 
part icular ly those who work as consulting 
engineers for design with no involvement in 
construction. Finally, there are government 
employees who would be counsel-equivalents at 
state, local, or federal levels. Depending 
on the subject matter of the claim in:olved, 
the parties must decide which mix of arbitra- 
tors is ~nost acceptable. Trat tner observes: 

I t ' s  akin to se1~cting a ju~y. In 
.one sense, you've got much less 
information because you can,t ques- 
tion these people as you can po~en- 
t ia |  jurymen. In other senses, you 
have much more information about 
panel members. You've got a l i t t l e  
biographical blurb, and advice 
sol ic i ted fr~,~ people in PARTA and 
PBT who have backgrounds in cotf- 
struction and engineering. Those 
people know something about what 
backgrounds predict what decisions; 
and they may even know people on the 
l i s t .  I t  comes out to be an edu- 
cated guess. 

Limits do getplaced on AAA in propOsing 
panel members to encourage object ivi ty -- a 
problem usually caused by a conf l ict  of 
interest. "~e have insisted from the begin- 
ning," says Trattner, "that we did not want 
anybody on the l i s t  from the Atlanta area, 
because th~ odds are that we would have a 
confl ict  sooner rather than la ter .  I t ' s  
inevitabl~; the project is so large." rrattner 
related one example. "The certain:y of a 
confl ict  was proveri very drah~atically vhen we 
recently received an AAA l i s t  tha~. included 
the na~ of a local attorney. On that same 
day, he f i led  a lay: suit against.us." 

The striking of  n-~nes may continue, 
according to HARIA's arbitrat ion procedure, 
through two l is ts  of ten na~s each. I f  AAA 
finds agree~;~nt impossible, the Association 
imposes a panel. As yet, AAA has not imposed 
a panel. 

At the same time the parties select 
panel mambers, they begin the discovery 
process. The parties interrogate each other- 
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in writing to ascertain anything relevant, to 
the c:aim. I f  either party fai ls to provide 
infor~,ation the other party or parties finds 
necessary, the ~tLer getsreferred to the 
attorney member of the panel whose decision 
is fin~Ll. 

All preliminaries concluded, the. parties 
schedule an arbitration date with AAA and 
f i l e  pre-tr ial  memoranda with the panel 
members i f  necessary. 

The panel meets with the parties, who 
can call witnesses and examine and cross- 
examine them. All witnesses must appear 
before tFe pan~I, as a rule. I f  attendance 
is in~possiule, a witness may be examined at 
another time and a deposition taken, provid- 
ing that the party examining .~ witness 
gives the other party reasonab:.: notice as 
to time-and-place. 

After ~earing the evidence, the panel 
allows further ~e~oranda from the parties, 
decides the issue, and assesses costs. 
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I. Any dispJte Concerning or arising out Of or in connection with any decision, determina- 

tion, or other action by the Authority Or its duly authorized representatives, orarising 

otherwise out of or in connection with the performance of the Contract, or arising out Of or in 

connection with the warranty of .the Work, shall be decided by arbitration, in accordance with 

the Construction Industry Arbitration Rules of the American Arbitration Association then in 

effect. For this purgose, arbitrators shall be appointed by the American Arbitration Association 

.in accordance with Section"f2 of the said Rules. I f  the amount in dispute is less than 

$25,000; one ~rbitrator, who shall be an attorney, shall be-appointed; i f  the amount in disnute 

is $25,000 or more, three arbitrators, at least one of whom shall bean attorney, shall be 

appointed, and al'l decisions and awards shall be made by & majority of them, as provided in 

Section 27 Q~. the said Rules. The arbitration proceedings shall be governed by and •conducted in 

accordance with this Article, the said Rules, and Tit le 9 of the United States Code. The 

parties stipulate and agree that this Ccntract evidences a transaction involvingcommerce within 

the meaning of Section 2 of the said Title 9 of the United States • Code. • 

2. The Authority wi l l  finance the Work in part by means of a grant under the Urban Mass 

Transportation Act of 1964, as amended, administered by the U.S. Department Of Transportation 

under a capita'l grant contract between the Authority and the United States. In order to ensure 

that the Contract is performed in al l  respects in conformity with the said capita} grant 

contract and with the laws and regulations governing the same, el l  disputessubject to this 

Article, and al l  questions •arising in connection therewith, shall be governed by and•decided 

according to the la~, applicable ~o U.S. Government contracts. 

3. Arbitration in•good faith of all disputes subject tO this Article shall be a condition 

precedent to the commencement by eithe," party of any action at law, suit in equity, orother , 

proceeding involving anY such dispute, and this Article shell be specifically enforceab|e under 

the applicable arbitration law. The arbitrators' award, and their decisions of al l  questions 

of law and of fact in connection therewith, shall be final and conclusive, and their awards shall 

be enforceable as provided in Title 9 Of the•United States Co~e. 

4. Notice of the demand for arbitration shall be f i led in writing, with the other party to 

the Contract and with the American Arbitration Association. In the case of a dispute arising 

out of or in connection with any decision, determination, or other action by the Authority or 

i ts representatives, no demand for acbitration shall 5e made ur, t=l.the Contractor has received 

, °  
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written noti.ce, explicitly.~tating that ~he decision, determination, or actioninvo1ved is final 

subject only to arbitration in accordance with this Article. In a11 such cases the Contractor 

-"shall f i le  hisnotice of demand for arbitration Hithin thirty days next after qehas received 

such notice , unless , in the case of the par.ticular decision, determination, or action this 

Contract prescribes a different time, in which case such different time shall Control. In the 

case. of a dispute, arising out of.or in connection with the warranty of the.wOrk, the notice of 

den~nd for arbitrat~onshall be filed within a reasonable time, not in excess of oneyear, after 

the dispute has arise.n. In the. case of a11 otherdisputes subject to arbitration, underthis. 

Article.the demand for arbitration shall be filed within a reasonable time.after the dispute, has 

aris~n~'*~Ut"in n0 eventmore than six months after the Authority has formally, accepted the Work 

as. provided /_elsewhere7" Failure to f i le  a timely notice ofdemar, d for arbitration of any 

dispute subject/to arbitration hereunder shall constitute ~ waiver of all claims and rights in 

connection ~ith such disPute.. 

5. The parties mutually promise and agree that after either has filed a notice of demand 

for arbitration of any dispute Subject to arbitration under this Article, they shall, before 

the hearing thereof, ,Bke discovery and disclosure of all matter relevant to the subject matter 

of such dispute, tothe extent and •in the manner provided by the Federal Rules of Civil Proce- 

dure. All questions that may arise with respect to the fulfillment of or the failure to fu l f i l ;  

this obligation shall be referred to an arbitrator who is an attorney for his determination, 

which shall be final ::;u conclusive. This obligation shall bespecifically enforceable. 

6. Arbitration under this Article and a11 hearings ~n Connectiontherewith shall be held 

in Atlanta, Georgia. Allwitnesses who testify at such hearings shall be •swcrn and Subject to 

cross-examination bY the.adverse party; depositions may. be used i f ,  inthe discretion of the 

arbitrator or arbitrators, the deponent is not reasonably available to testify thereat, and 

provided that the deposi~tion offered in lieu of his.testimony was taken under oath and after 

rcas0~able notice to the adverse party of the time and place thereof; notwithstanding sections 

3a and 31 of the aforesaid Rule~, an exparte affidavit shall in no event be considered over the 

objection of the party against w~om i t  is offered. 

7. The Co',tractor promises and agrees that the provisions of this clause.shall be included 

• in all subcontracts into which he may enter for labor to be performed on, or mat~.rials or 

supplies to be delivered to, used in, or incorporated into the Work, .and that i f  any dispute 

subject to arbitration under this Article involves labor, materials, or supplies furnished under 

any such subcontract, the rights and l iabi l i t ies of the Authority, the CGntract0r, and all 
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subcontractors who are or may be involved shai |  be detennined in a s ingle arbitration 

proceeding. 

8. The Kontractor shall car ry  on the work and maintain the progress schedule during 

any a r b i t r a t i o n  proceedings. 
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Appendix 2. MARTA PROCEDURES FOR CONTRACTOR CLAIMS 

I. Contractor Claim 

] .  

2. 

3. 

In~Dediately after receipt fro~ the Contractor, /Resident Engineer_7 prepares a 
factual analysis, without recommendations, and submits to Construction Division. 
Negotiations w i l l  not be conducted with Contractor,'although additional informa- 
t ion may be requested. 

Staff Counsel and Engineering Division advice sought and decision reached. 
Communicate to Resident Engineer. 

Proceed as directed by the Authority to: 

a. In i t ia te  change r, otice, or 

b. Communicate denial to the Contractor in~i<:ating r ight  to appeal to'the-Authority 
submitting any additional documer~tation In support of his claim. Resident 
Engineer's let ter  to Contractor ~vill not indicate that the decision or determin- 
ation is " f ina l ,  subject to arbi trat ion" or words to that effect. 

d. Contractor's Request for Final Decisions: 

K. 

I .  Submit to I.~RTA Construction Division. 

2. Directors of Construction and Engineering, MARTA and /PBT/, Project Director, Engineer 
and Chief Staff Counsel w i l l  evaluate basis of dispute and wi l lmeet 'w i th  Assistan~ 
General I.~nager for Transit System Development to provide him with reconm~endations. 

3. I f  so decided by the Assistant General Manager for Transit System Development, 
Construction Division in coordination wit!~ Staff Counsel shall prepare a Final 
Decision for the signature of the Assistant General Manager for Transit System 
Develop~r~nt; 

4. Delivers Final Decision to Contractor and records date, tin~ and name of Contractor's 
representative receivingFinal Decision• 

5. Foregoing w i l l  be accompl:shed within 2 weeks (where possible) from Construction 
Division's receipt of Contractor's request for a Final Decision. '• 

Contractor's Request for Arbitration: 

I .  Fo~ard al l  related documents to ~RTA Construction Division. Assist in evaluation 
and preparation of arbitration package. 

2. Coordinate preparation of arbi trat ion package, and provide necessary support of 
Staff Counsel. 
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