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FOREWORD

puring %he past ten years court sentencing practiées in criminal
cases have undergone Trigorous examination throughout the country
and, in some states, there have been major shiffs in sentencing
philosobhy and significant changes  in procedures. Debate has
focused on a set of inter-related questidns such as the following:

1. What is the fundamental purpose of criminal sentencing?

2. What 1is the apprdériate level of involvement of staté
legislatures in establishing criminal penalties?

- 3. How much flexibility should judges have in making
sentencing decisions?

4. How- much control should prosecutors have over sentencing
through pléa bargaining?

5. Should parole boards be abie to make prison releasc
decisions that significantly alter original sentences
imposed by judges?

6. wWhat effects will alterations in sentencing practices have
on prison populations?

These are complﬁx qUestions;‘questions which, for the most part,

cannot ‘be definitivély answered by review of criminal justice system

data or even by examining experiences in other states. The answers

. depend at least as much on personal beliefs as they do on objective

review of facts.
However discussion of the issues has suffered from confusion

about definitions of terms. For example, there are important

' M’diﬁferences"between determinate and  mandatory gsentencing that .are

~ﬁot always understood.\‘There is also confusion‘about\the underlying

-1 -
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philosophies of different‘ sentencing practices and the pdtential
impacts of proposed changes. | |

In Rhode Island judges went through a detailed assessment of
sentencing practices several years ago .and have adoptéd a set of
sentencing guidelines. The  Attorney General has propésed
legislation that would apply a determinate sentencing approach to
thirteen major crimes. The legislation was not passed by the
General Assembly in its 1983 session but is expected to be
introduced agin in 1984. The Attorney‘General's”proposal has been a
source of concern to the Deparfment of Corrections, which féars
ihéreases in prison popuiation; and to the American Civil Liberties
Union (A.C.L.U.), which fears harsher treatment of offenders.

At its December 1983 meeting the Planning and Administration

Subcommittee of the Governor's Justice Commission (GJC) decided that

the Commission might assﬁst members of - the General Assembly and
other decision makers whd“will continue to grapple with sentencing
practices. It wastdeterminedhfhat this assistance should take the
form of a background paper thét would define terms and explore key

issues. It would not set forth specific recommendations about Qhat

sentencing practices are best for Rhode Island but, ratHerﬁ would ~

present information that decision makers might use to rationally
develop their own recommendations. | |
In attendance at that December subcommittee meéting were GJC

Chairpérson Frederick C. Williamson, Oirector of the the State

" Department of Comimunity Affairs; Mr. Daniel Hackett representing GJC

2

Vice Cgairperson, Attorqey General 'Dennis J. Rdberts II; Mr. John

-Moran, ODirector of thelkstate Department of Corrections; Mr. Leo

N _2_

Trambukis of the Rhode Island State Police; Mr. Robert C. Harrall,
Deputy State Court Administrator, representing Mr. Walter J. Kane,
State Court Administrator; and Chief william P. Tocco, Jr. of

Johnston, representing the Rhode Island Police Chiefs' Association.

Q
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INTRDDUCTION«

Incre331ng skept1c1sm about the effectlveness of rehabllltatloh
programs and concerns, about apparent dlsparlty in Jjudicial de0151un

making have precipitated movement away from indeterminate sentencing

during the past decade. TCritics have offeredialternative practices

thatkkhave been given labels such as determinate, mandatory, Jjust
deserts, fixed, and flat-time sentenolng | There ‘ahas been

considerable confusron abott ‘the meanlng of these terms, which has

:’sometlmes resulted ini'proposals of one type belng erroneously

debated on the 'characteristips of _another type. The dlstlnctlons

&Y
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betweenﬁ mandatory sentencing and other approaches have been

particularly pu;zling to many.

gParalleling the national trend,‘sentencing practices have been

of concern to criminal Justlce practitioners and other parties in

Rhode Island _during the last few years. In January 1981 a
Senten01ng Commrttee composed of representatives from Supreme,
Superlor, Family, and District VCourts; theg Department of - Attorney
General the Office’ of Publicﬁ Defender; and Brown University's

Department of Polltlcal 501ence issued ’recommended guidslines

/benchmarks for eleven crimes. These gu1de11nes were later adopted

and are betng used by the courts. ‘ , . S y
In 1981, 1982, and 1983 the Attorney General submitted

leglslatlon proposrng the use of determlnate sentencing for thirteen

‘serlous' crlmes. Rhode Island' branch of the Amerncan C1v1l

tiberties Unlon (ACLU) has opposed the leglslatlon because of fears

';that it ‘would result in harsher treatment of offenders. Both the




y
ACLU and the Department of Corrections have exppessed concerns that
the proposal would worsen prison overcrowding. The Attérney General
maintains that this is not a necessary consequence of his bill. The
legislation has not passed the General Assemblywbut is expected to
be introduced again in 1984.

The Governor's  Justice Commission (Gac),
representatives from all components offthe criminal justice system,
has been concerned about sentencing and prison overcrowding'issués
for some time. The Commission believes that it can best assist
-decision makers by providing information that will 6l§rify térhs,
discuss underlying philosophiesﬁof various proposals, and consider
possible implications of different sentencing practices.

This paper attempts to accomplish theée objectives. Following
this introduction are eight major gections.“ | ﬁ

The first defines

terms,yJ It distinguishes  between

indeterminate, determinate, “and mandatory sentencing; explains the
Jjust deserts

model; and considers other ' terms such as

rehabilitation, retribution,?and deterrence.

Next comes an overview of current trends in sentencing. 'This
includes the shift in philosophy away from rehabilitation and the
ioward determinate

resultingv movement sentencing. Types of

‘determinate sentencing adopted by other stétes are briefly discusseq,
| The third section considers the current Rhode Island situétion.
Where does the state rest on the indeterminate/determinate
continuum? What are some of the specifics of the senten?ing

guidelines?

S

This is followed byi)an hexplanation of the Attorney General's

composed of
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determinate sentenciﬁg propdsal and reactions from the ACLU and
Department: of Corrections.
Because determinate sentencing - rather than mandatory - is the

current topic of debate in Rhode Island, the next three sections

' address the potential ramifications of determihate practices for

prision populations, parole, and plea bargaining.

The concluding section offers genéral observations but does not
spebifically endorse one philosophy of sentencing over another. The
intent of the paper is to supply information that will enable

decision makers to wunderstand the issues and rationally adopt

policies.
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terms related to sentencing practices.
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DEFINITIONS

The purpose of. this Section s to providekdefinitions of key

o

Determinate Sentencing - Sentencing“systems under which judges

)

order prison terms of fixed durations that canaot be shortened

by parole boards but wusually Can be reduced by prison good

“time. This differs from indeterminate practices which give

parole9boards flexibility to reduce sentences.. It also dlffers
from - mandatory sentencing which requires judges to order

imprisonment, Determinate sentencing permits judges. to make use

of other options 'such as probationa andl.restitution,, but when

prison is the alternative selected it isf_for .a set time.

W [y

Sentencrng should probably be regarded as a continﬁum with
purely, 1ndeterm1nate at one end and purely determinate at the
other. Distinctions between the “two blur in the middle ground

Determinate Sentencing practices vary according to the‘anount o%

flexibility individual Judges ’have to set sentences and the

e

extent "to which" theye. can take‘ aggravating and mitigating

4

c1rcumstances into account

= 8

Deterrence - Attempting to prevent future crime by punishing

9]

apprehended oFfenders. This is based on the assumption that if

the consequences of 1llegal behavior are made unpleasant enough

O

a

some people’ ”whp would otherwise commit crimes w1ll not.
Spe01fio deterrence refers to the apprehended offender. }It'is
hoped that punlshment will convince him pot to engage 1n future

criminal act1V1ty. General deterrence refers to other potential

‘ offenders' who might not commit» crimes if they perceive fthaté

o

\ﬂ - 7 - ' ) 1
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punishment is likely to be swift and severe. Research about the

deterrent value of punishment has been mixed, tending to
v ’
1ndlcate that certainty is more 1mportant than severity. This

is problematlc since less than twenty percent of serious crimes
are cleared by:arrests. Some critics contend that it is morally

&

wrong to select a punlshment for an offender based on the
effects it might have ¢én others. . f

Dlsparltx - Refers to dlfferences in types of punishments and
lengths of Sentences ordered tor similar criminal“;acts by

different judges. The term usually has a negative connotation

though some observers believe it unfortunately blurs an

important distinction between sentencing variations that are
Justified and those that are not.
Equity - Persons who commit similar criminal acts should be

treated similarly - should receive comparable punishment.

Fairness - The severity of"the punishment should correspond to

the seriousness of the crlme' the more Serious the crime the
harsher the punishment. |

Fixed Sentencing - Statutes specify the exact penalties that

accompany criminal " offenses. This is & form of determinate

sentencing inﬂwhich Judges have virtually no flexibility. See

presumptive sentencing for a contrast.

Flat Term Sentencing - A synonym for determlnate sentenc1ngk

~wh1ch takes its name from the fact that offenders ‘are glven a:h

basically unalterable sentence. B s

Good Tlme - Reouctlon of prison terms based on offendersf prison

behavior. This is the one means of shortenlng sentences that is

4
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usually included in determinate sentencing practices. Some
critics contend that good time is meaningful when used as an
incentive to get inmates to participate in programs, but not
when used as an automatic reward for staying‘out of trouble.

Guidelines - A task force, commission or other body recommends

ranges of penalties for various crimes. The guidelines may be
officially adopted as a rule of the court and judges may be
required to justify\in writing any deviations. The guidelines

are usually not legislatively mandated.

Incapacitation - Imprisoning criminals in order to keep them

from committing additichal crimes. This differs from deterrence

=

in that the ~concern 1is with controlling behavior during

“incarceration, not with affecting behavior after release.

Indeterminate Sentencing - Sentencing systems under which judges

order prlson terms that may be adJusted by parole boards or

other review authorltles. This is contrasted with determinate‘

sentencing wunder which thef sentence imposed . by the judge
typically may not be modified except by the accumulation of good
time. _ ‘

Just Deserts - A philosophy underlying determinate sentencing

‘ which asserts that determinhation of a punishment for a crime

should be based on the nature and circumstances of the criminal

Tact, not “on hopes of rehabilitation or deterrence. Its two
basic principles are that the punishment should be commensurate
with the seriousness of the criminal conduct and. that people

should be punished similarly for similar conduct.

Mandatory .Sentencing - Sentencing practices which force Jjudges

ARG g T e i e i el et R i e e A e i e i i AR
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to order imprisonment for crimes. - Judges may not utilize

alternatives to prison such as probation, suspended sentences,

or restitution, as they are permitted to do under determinate
sentencing.. |

Medical Model - One philosophy underlying rehabilitation which

asserts that criminals are sick and need to be treated. The
correctional V agent/offender . relationship tis . regarded as
doctor/patient in nature. Sentences are indeterminate since tne
amount of rehabilitation criminals will require cannot be
predicted until treatment begins. )

Parole - This has two meanings for which determinate sentencing
has different implications. Parole boards are review oanels
which, under indeterminate sentencing practices, have the
ability to modify prison”sentences ordered by judges based on
the offender's prison behavior end other factors which tne board
might choose to take into‘accountf Under determinate sentencing

practices parole boards either have their. powers severely

restricted or they are completely: eliminated. -Parole also

refers to release of prisoners under superv151on for a specified
period of time after completion of their - prison sentences in
order to integrate"them back into the community. It is possible
to retain this concept under deterhinate sentencing.

Plea Bargaining - Negotiations between prosecutors and accused

«offenders. and their de'ense counsels as to what criminal charges
should be brought against the accused and what penalties should
be recommended to judges. Some fear that one of the results of

determinate Osentencing' could be greatly enhanced onwer of

- 10 -
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prosecutors since plea bargaining would determine the charge,

which would determine the sentence, which could no longer be

adjusted by parole -boards to eliﬁinate disparity. - Since Rhode

Island's:  judges are relatively active participants in
negotiating pleas, and since sentencing guidelines restrict
sentence reductions through pleas, this fear is probably

unfounded here.

Presumptive Sentencing - Statutes specify a normal sentence for

various offenses but permit departures from the norm under

certain circumstances. This is a form of determinate sentencing

which is contrasted with fixed sentencing - also determinate in
nature - under which specific penalties are set and no
deviations permitted.

Proportionality - One of the major precepts of the Just deserts

philosophy which underlies determinate sentencing.
should be proportionate to the seriousness of the criminal
oehavior. The seriousness of the conductthay depend on its harm
and the extent of the criminal's culpability.

Punishment - The infliction of a penalty on an offender by a

legal authority. It is distinguished from revenge, which is
individual retaliation not 1legally sanctioned. To qualify as
punishment the actiocn should: involve pain orT other
unpleasantness, be - for the ’offense, be intentionally
administered, and be administered by a legal authority.

Rehabilitation -

economic, psychological,

Providing

socialization and other assistance 'to offenders in order to

reduce the likelihood that they will engage in criminal activity

11 -

Punishment:




to order imprisonment for crimes. Judges may not wutilize

alternatives to prison such as probation, suspended sentences,

or restitution, as they are permitted to do under determinate

sentencing.

Medical Model - One philasophy underlying rehabilitation which
asserts that criminals ére sick and need to be tfeated. The
correctional agent/offender relationship "is  regarded as
doctor/patient in nature. Sentenées are indeterminate since the

amount of rehabilitation criminals will require cannot be

(
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predicted until treatment begins.
Parole - This has two meanings for“which determinate&sentencing
has different implications. Parole boards are review panels
which, wunder indeterminate sentencing practices, have the
ability to modify prison sentences ordered by Jjudges based on
the offender's prison behavior and other factors which the board

might choose to take into account. Under determinate sentencing

practices parole boards either have their powers severely

restricted or they are completely eliminated. . Parole <also
refers to release of prisoners under supervision for a specified
period of time after completion of their orison sentences in
ordér to integrate }hem back into the community. It is poessible
to retain this concept under determinate sentencing. |

Plea Bargaining - Negotiations between prosecutors and accused

offenders and their defense counsels as to what criminal charges
should be brought against the accused and what‘pehéltiesqshould
be recommended to judges. Some fear that one of the results of

ey

determinate sentené&ng could be greatly enhanced power of
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prosecutors since plea bargaining would determine the charge,

which would determine the sentence, which could no longer be

adjusted by parole boards to eliminate disparity. -Since Rhode

Island's judges are relatively active participants in

negotiating pleas, and since sentencing guidelines restrict
sentence reductions through pleas, this fear is probably
unfounded here.

Presumptive Sentencing - Statutes specify a normal sentence for

various offenses but permit departures from the norm under
certain circumstances. This is a form of determinate sentencing
which is contrasted with fixed sentencing - also determinate in

nature - under which specific penalties are set and no

~deviations permitted.

Proportionality - One of the major pg;cepts of the just deserts

. \ '
philosophy which underlies determinate sentencing. Punishment

should be proportionate to the seriousness of the criminal

‘behavior. The seriousness of the conduct may depend on its harm

and the extent of the criminal's culpability.

Punishment -~ The infliction of a penalty on an offender by a

legal authority. It is distinguished from revenge, which |is
individual retaliation not legally sanctioned. To qualify as
punishment the action should: involve pain or  other
unpleasantness, be for the offense, be  intentionally
administered, and be administered by\a‘legal authority.

p§tholhgical,

Rehabilitation - Providing economic,

socialization and other assistance to offenders in order to ..

reduce theclikelihood that they will engage in criminal activity

- 11 =
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in the future.< Belief in the possibility of rehabilitation

underlies indeterminate sentencing practices. It is felt that

sentences should be open Cended and adjusted depending on the

rehabilitative progress of the offender. Skepticism about the
effectiveness of rehabilitation programs is one of the major
reasons determinate sentencing has feplaced indeterminate

practlces in some places.

Relntegratlon Model - One phllosophv underlying rehabilitation
which rejects tne medical model and emphasizes changing portions
of the environment. The forus is on collaboration between the
cer;egﬁions agent end offender rather than on a doctor/patient

relationship. Maintenance of thefoffender in:the community and

reduced use of impiisonment are promoted.

Retfibution - Punishing offenders to express © societal

dlsapproval of their bebhavior w1thout concern for whether the

punishment will deter or rehabilitate. This is a cornerstone of

the just deserts model and ofndeterminate sentencing.

Sentencing - An «official process by which courts and/or other
legally empowered agencies - ‘such as paiole boards -~ impose

penalties on persons who admit criminal guilt or who are found

guilty through formal adjudications. Senten01ng de0131ons are

bifurcated: have two parts. First.is the selectlon of the type

of penalty - imprisonment, etc. - and second is determination of

the length of the penalty.

- 12 -

il N

y
}

; education, and job placement and training.

;The rehabilitative approach was based on the medical model of:
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CURRENT TRENDS IN SENTENCING

Sentencing of criminal offenders is based on one or more of four

objectives, defined in more detail in the "Definitions" section of

this paper.l

. Rehabilitation - Providing assistance to the offender in order

to reduce the likelihood that he/she will engage in future
criminal activity. |

Deterrence - Making punishment for criminal conduct certain
and/or severe in order to ~convince the offender and_ other
potential criminals that the painful consequences of crime
out(eigh any benefits.

Incapacitation - Separating the offender from society in order

to prevent him/her from victimizing the public during the period
of incarceration.

Retribution - Punishing offenders in order to express societal

disapproval of crlmlnal behavior regardless of rehabilitative or

deterrent benefits of the punlshment

Until the early or middle‘l970's the objecfiVe of rehabilitation
had tep,billing in most jurisdictions throughout the United States.
It was believed that offenders could \be converted' to law;abiding
behaviof 'by providing tnem with assistance such as counseling,

As was true of many

other social pfoblems, there was also a feeling that society was at

least partially responsible for individual criminal ~activity and

that, therefore, emphasis should be piaced on treatment not. blame.

treatment which regarded the criminel as sick, not blameworthy, and

O . \\\ 8
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was fundamentally concerned with treating the illness.

Consistent with this model, sentencing practiées were
indeterminate almost everywhere. State 1legislatures 'establiined
rather broad limits for criminal'penalties and judgescdete:mined who
went to prison, subject to plea-barggining negotiations. . Parole
boards controlled the iengthn nf prison terms within broad

parameters.2

The notion was that the sentence was not so much a
punishment as time necessary to rehabilitate and, therefore, the
length of the sentence should not be fixed until the progress of the

rehabilitation could be determined.

During the past ten years there has been a growing mdvement away
from the medical rehabilitative model - a movement with two root °

causes. There has been much . concern among conservatives and

liberals about sentencing disparity. Indeterminate sentenping

ﬁybically affords judgés and parole boards considerable flexibility,

which means that persons who commit similar crimes under similar

circumstances may receive very different sentences from different

judges. - There has been‘ a trend toward making penalties 1less

indeterminate .by narrowing the ranges of sentences availéble"to‘

judges, usually through legislation or sentencing guidelknes.

It should be noted 'that implementinb daterminate Sentencingk

“ o
without narrowing the ranges of sentences :will not necessarily
reduce sentencing disparity; in fact it may increase it. Most

observers believe that ﬁarole boards have effectively functioned as

a vehicle for controlling sentencing disparity since'they have been

able to adjust sentenCesV that are disproportionate. . Since

determinate. sentencing results in the elimination of parole bdards'

- 14 -
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sentence review authority,jthis control mechanism is lost. As will
be diséussed ~in the section on the Rhode Island situation, Rhode
Island Joes have sentencing guidelines, so adcption of the Attorney
General's determinate sentencing proposal probably would not
increase disparity.u Since the Rhode 1Island Parole Board uses
percgntage of sentence served as its basic criteria for parole
eligibility it is questionable whether it is controlling disparity
under present circumstances. |
The second, and perhaps more important reason for the shift away
from indeterminate sentencing. to determinate practiceéf has been
dissatisfaction with the results of the medical model upon which
indeterminate sentencing is based. The perception of the public and

many, -if not most criminal justice' professionals - again an

‘interesting coalition of conservatives and liberals - is that

rehabilitation does not work.
In large part tnis is based on a 1975 study by a team led by
criminologist "Robert Martinson. Martinson and his colleagues

extensively. reviewed wevaluations of all types of renabilifétibn

programs and essentially concluded that none could be demonstrated

y .
to be effective. These results were highly publicized and are_still

ﬁrequentlyﬁ referénced, and they provided ammunition to those who
were frustrated with,the medical model.
It should be 'noted that the failure of rehabilitation has

probably been exaggerated.  Martinson's 1979 follow-up study

determined that some programs ~are beneficial ~ under certain
pircqmstances‘;nd other programs are harmful, Similarly,'thefl977

uPanel on. Research on Rehabilitative Techniquesbcgncluded ‘that the

=15 -




the medical

"mothing works" notion is questionable.5

could offer no specific “recommendations for rehabilitative

strategies, but also stated that no significant changes in

rehabilitative initiatives could . be Justified on empirical

grounds.3
Others have argued that though rehabilitation as p;acticedkby

model _ may - not be effective, " other types‘ of

rehabilitation efforts can be. The reintegration model, for

exampie, emphasizes changing portions of the
ccllaboration between the corrections agent and offender rather than

a doctor/patient relationship. This model promotes community based

programs and intensive probafiion.4
There have also been concerns about abuses of incarceration in

the name of Under the

;ehabilitation/treatment. indeterminate
scenaric offenders may not know how long they will be ?mnrisoned
since the release date“ will depend on their prison behavior and
response to rehabilitation programs. This opens‘thecdoer}to abpses
by persons in positions ofgpower within institutions. |

The movement aWay from the medical model, rehabilitation, and
indeterminate sentencing has been toward the justldeserts modei and
the sentencing goals of retiibution, deterrence, and:incapacitation,
which are assdczatedeith determinate sentencing. The essence of

just deserts is that criminals;snould;get what they ‘deserve, should

receive sentences that are commensurate with @ their behavior ‘and

comparable to sentences given to others guilty of similar misconduct.
ﬁ JPure just desert advocates argue that the only goal of

sentencing should be retribuﬁiﬁh: exﬁ%éssing societal disapproVel

- 16 -
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confused with it.

of criminal behavior. They maintain that since the deterrent and

~ incapacitative benefits of punishment are'questionaqfe they should

not play a role in sentencing decisions. 0thep§ give primacy to
retribution but also wish to pursue deterrenee and incapacitation.
The idea is that since rehabiliﬁafion "has not workedﬁ we ought
te focus on punishment as a means of\naking the law credible rather
than as a form of treatment; Rehapili{ation opportunities may still
be available but they will only be successful with inmates who are
self-motivated to

change. Consistent with this ph}losophy,

sentences should be determinate: fixed by the jgdge.

The Jjudge 1is the bne‘ most familiar with the facts and

cifcumstances of the case and thus the. one best qualified to

/

determine fhe appropriate pUnishment.

retrospéﬁtive - based on past behavio: - and not concerned with
future actions such as prison beha&ior‘and:participation in- prison
programs, there is no need fg; adjustment5~ by parole boards.
Howevef determinate sentencing proposals do frequently muddy }hese
waters by supporting the retention of good time credits, \which
permit ogfenders to reduce their sentences for good behavior;

In addition to determinate sentencipg there have ybeen other
sentencing related reforms in some places. In order to reduce
sentencing disparity sdme‘ states have nerrowed the rangew of
sentencing optione or lengths of sentences available to judges. by
changing etatu%es_or by developing sentencing guidelines. G

Theére has also been some interest in manaatoryosentencing; which
differe significantly from determinate 'sentencing but is often

Mandatory eenteneing mendates that judges .must

- 17 = el
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“always order impriscnment for specified crimes, but the sentences

may be either determinate ( determined by judges) or indeterminate
it ' s \ . o '

(subject to parolervboard modification).  Determinate sentenéing

permits alternatives to imprisonment such as probation and suspended

imprisonment is ordered. |
Two of the best known mandatory sentencing'laWS are the Néw York

- State DOrug Law 'and the Massachusetts Gun Law. A pol%@y brief
( ! f prepared by the National Institute of JUSthE that asspssed the
‘ B results of these two statutes concluded that:5

| B 1. Laws designed to eliminate sentencing discretion may only

succeed in displacing that discretion in ways that may be

counter to legislative intent.

2. Attempts to anticipate and remedy these‘ displacement
effects may prove difficult. “ _

3, To the extent that lrigid controlsi:can be imposed, the
EEFfect may be to penalize some. less ‘serious offenders,
while the punishment for more serious cases is postponed
reduced or avoided altogther.

4, It is difficult, perhaps fundamentally inp0551ble, to

is an effective tool for{reduc1ng crime. . N
5;( Acccrding to the federal Bureau of Justice Statistics (éJS),
| twenty-five of the fifty states have adopted determinate sentencing

practices. -Rhode Island is one bf those that has not, as W111 be

b E §
: |

®
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sentences; but does not permit parole board sentence adjustment when

substantiate the popular claims_ that mandatory senten01ngj

discussed in more detail in succeeding sections ‘of this paper. BJS

data also show that thirty states/have mandatory sentenc1ng for oneh

R S
N RN |
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or more crimes. Rhode Island is not one of these thirty.6
In order to illustrate the different forms in uhich determinate

sentencing may be implemented it is instructive to briefly describe

the procedures in two states.

In Maine Judges have have been given total discretion to.

sentence up to the maximum )permitted by law; there is no parole
board. This is not pure determinate senten01ng because senten01ng
disparlties have been institutionalized by the new statute ~All
sentences in excess of one year are tentative and offenders may be

sent back to court for resentencing Sentences may also be reduced

through accumulation cf good time credits. 7 - !

California's procedures are‘ regarded by some as the purest
determinate sentencing practices yet developed. The judge - is
required to impose a selected sentence which, while usually fixedh
can vary when there are mitigating or aggravating circumstances.

Indetermlnate sentences have been eliminated for all crimes except

capital.offenses, which carry a maXimum penalty ofklife 1mpr1sonment’

’or’capital punishment. N

 Other felonies are lelded into four categories ahd for each
categcry the Judge has three choices. .The mlddle_option must be
selected unless, there are mitiqatlug or aggravating “factors

Enhancements or additions to sentences are possible and the length

. of time served ~may be'kreducepk,by up to one-third through
accumulation of good time. kg . o <
Parole supervision ~has ' been retained 'without parole/early“

: release. All immates must serve three years on parole after

Qompletion of 1ncarceratlona'except capital offenders who must serve
. e,
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five years. There is a CommunityﬁReiease Board which fixes parole

release dates, reviews prison sentences in their first year and

recommends resentencing when disparity is  found, and reviews use of

8

good time. Thus even the California system is not truly pure

determinate sentencing.

It must also be mentioned that there are those who believe~that'

determinate sentencing is more of a fad than a long term trend.

Some observers argue that it will prove impossiéle to treat all like

offenders similarly, in part because there is not sufficient

correctional cell space to do so.’ They believe the result will be

continuance of the present practice of giving severe sentences to a

few and lenient dispositions to most, and continued wuse of
discretion at all levels to keep the criminal juétice system in

balance.9 /

Cthers argue that coalitions of conservatives and liberals who

initially band together to support determinate sentencing will
ultimately break up after impleméntation of the new proceddres. " In
a review of the California eXberieqce, Casper, Bre:eton and Neal
state that once 1legislators began to set prison terms the
inclination was to raise them, which upsgt liberals. On the other
hand the law enforcement community’wés not satisfied because they
felt some sentences'were too light.10 |

~The authofs suggest that without the parole escape valve, longér
sentences and increased commitmeng rates will 1lead to larger
prisoner popuiations, which will strain capacity. Liberals may

press for a return to mbre flexible sentencing‘ to countéract the

harshness they \perceive, and law enforcement may want flexibility ,

- 20 -

for longer sentences for some dangerous offenders. The result may

be the rediscovery of indetérminate~§entencing and parole boards.

- 21 -
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" CURRENT RHODE ISLAND SENTENEING PRACTICES

In its 1983 publication, Report to the Nation on Crime and

Justice, the federal Bureau of Justice Statistics (BJS) categorized
Rhode Island as having indeterminate sentehcing practices.12
Since the major difference yﬁgtween indeterminate and determinate
sentencingéfisA the existgpce of a parole board which determines I
prisonﬁreleése dates, this is an accuréte chara%terizatidh. fhe BJS |
review concludes that: half of the states have indeterminate P
N practices and the other half have converted to determinate

sentencing. i , |

0

Rhode Island does, of course, have an. active ‘parole board which Lo
has adopted guidelines for determining when imprisoned offenders
< ® should be eligible for parole. 1In ggne:al inmates must have served
one-third to two-thirds of ‘their éentences to be eligible for

parole. It is becagse the exact length of sentences ‘are not known
at the time of sentencing that Rhode 1Island's practices are
Jdonsidered‘indeterminate. |

However the state's procedures are not an example of pure

indete;minacy. In a pure indeterminate system judges commit

offenders to‘piiSOn for an indeterminate period - such as 1 to 20
years - and the pafbl; board or other review authorityy later
'determines the release date, usuwally based on prison behavior and
rehabilitative“progress. In Rhode i#land\judges sentence for fixed
périods,ubut the‘peridds may bé adjusted by the parolg board. Some

offenders are not released on parole and kserve oUt the entire

sentence ordered by the judge.

-The Bureau of jugtice Statisticsf classification also . lists
\\\ | o ‘\\'f\
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Rhode Island as oneﬁof thirteen states that do not have mandatory

sentencing for any of‘fenses.13

Strictly speaking this is true,
but there is one important state statute éhat can be considered to
qualif§ as mandatory sentencing. In 1982 the Rhode Island General
Assembly approved a proposal by the Attorney General to mandate an
additional term of imprisonment for habitual offenders. |
Section 12-19-21 of the General Laws ‘defines an habitual
offender as: |
-..any person who has been previously convicted:in this or any
other state of two (2) or more felony offenses arising from
separate and distinct incidents and sentenced on two or more
such occasions to serve a term in prison.14

The statute provides that an habitual criminal:

...shall be sentenced by the court to an additional cdnsecdtive
term of'imprisonment of not exceeding twenty-five yeq;s; and’
provided further, thét the court shall order the defendant to
serve a minimum number of years of said sentence before he

becomes eligible for parole.15

It is the requirement of a period of imprisonmenf that makes this a
mandatory sentencing provision.

Rhode. Island is one of approximately twenty-three states  that
have become involved in sentenciég guidelines projects of some type
at either the state or 1local leve1.16 Sentencing guidelines refer

to the development of sentencing ranges for crimes that are usually

narrower than ranges prescribed by statute. They represent an

attempt to eliminate disparity in sentences ordered by different

- judges for similar crimes.

- 23 -

In 1979 Cchief Justice of the Supreme Court Joseph A. Bevilacqua
aphointed a committee chaired by Assocciate Supreme Court Justice
Thomas F. Kelleher to analyze Rhode Island's sentencing practices
and 'make recommendations for improvement. Also se;ving on the
committee wefe representatives from Superior, Family and District
Courts; Brown University; the Office of State Court Administrator;
the Depaftment of Attorney General; and the 0ffice of  Public
Defender. Staff support was provided by the state Judicial Planning
unit and, through' a federal Law Enforcement A§sistance
Administration (LEAA) granﬁ, by the National Center for State Courts.

In January 1981 the committee issued its ‘final report. The
committee recommended a total of 28 guidelines/benchmarks for eleven
offensestl7

~.Breaking and Entering a Dwelling

.Entering a Business

.Possession of a Stolen Vehicle

.Assault with a Dangerous Weapon

.Robbery

.Larceny/Embezzlement/Receiving Stolen Goods

.Driving to Endanger - Death Resulting

.Manslaughter

.Delivery of a Controlled Substance

.Possession with Intent to Deliver

.Possession; of a Controlled Substance

For each of these crimes there are sevgrél benchmarks specifying
different penélties depending on the ciréumstances. For example,
the committee reéommended a 12 to 18 month sentence for breaking and

- 24 =
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‘guidelines included fhe following:
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entering an;unoccupied dwelling in the‘daytime with no weapon, and a

3 to. 3 1/2 year sentence for breakihg and entering an unoccupied

dwelling in the daytime with a weapon.i8

4

Recomméndaticns of the committee with Tesp
19 )

ect to using the

-DEDQTﬁi&g from the benchmarks should-occur only when
subgtagiial ang compelling circumstances exist (these are
listed).

. The appliéable benchmérk is determined by the most serion
offense. |

.The benchmarks assume that the defendant has no criminal
history and has been found guilty after trial. Past criminal
rhisto}y may be a substantial énd compelling cifcumstance

justifying departure‘frdm the range. Where plea bargaining
Justifies departufe it should be liﬁited to within 25% of the
lower end of thleénge.

.The benchmarks represent time to be served in prison but do not
preclude the use of suspended sentenées, probation, and fines.

.The benchmarks represent judicially ordered sentences and do
not attempt to anticipate subséquent parole board modifications.

The sentencing guidelines have been put into effect by an order

of the the Superior Courtﬁand implemention is generally proceeding

smoothly.

S
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THE ATTORNEY GENERAL'S DETERMINATE SENTENCING PROPOSAL

In 1981, 1982 and 1983 Rhode Island's Attorney General, Dennis
J. Roberts II, introduced legislation proposing determinate
sentencing for thirteen major crimes. The proposal was opposed by

the Rhode Island Affiliate of the American Civil Liberties Union

‘because of fears of overly harsh treatment of offenders. Concerns

were also expressed by the Department of Corrections about»possibie
effects on prison ~overcrowding. . The legislation has not been
approvéﬁ‘and the Attorney General is expectéd to reintroduce it in
1984,

Attorney General Roberts proposes to giVeljudges the authority
to determine the length of prison sentences - without modification
by the parole board‘- for persons convicted of any of the following
thirteen crimes:20 | An |

.Murder

.Manslaughter

First Degr;é Arsan »

.Kidnapping with Intent to Extort

.Bﬁrglary

.Robbery

.Larceny from the Person

.First Degfee Sexual Assault“

.Assault with Intent to Murder

.Felony Assault

.Asééult of a Person 60 Years or Older

.Breaking and Entéring Under 11-8-2

.Breaking and Entering Under 11-8-2.1

- 26 =
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The Attorney General is not recommending mandatory sentencing.
That is, judges would still be able to suspend or defer sentences
and order probation as alterne%jves to imprisonmeqt. However—din
cases where a prison sentence is’ordered by a judge it wouldobe for
a specified period that could not be adjusted by the parole board.
This 1is the distinction between indeterminate and determinate

sentencing.

The Attorney General is also not. suggesting that the parole

board be abolished. It would continue to make release decisions for

persons sentenced prior to ‘enactment of determinate sentencing,
sentenced for crimes other than the thirteen listed, sentenced tc

one or more terms of life imprisonment, and sentenced under Rhode

Island's habitual offender statute.21

Ry

Among the benefits the Attorney General believes'would iesﬁlt

from passage of his proposal are the following:zzd

.Justice would be improved by;providing for greater certainty

of sentencing

.Crime victims would know the precise penalty their victimizers

would pay

.Criminals would know they would have to serve the full sentence

- ordered by the judge

-Judges would be certain of the real impact of their sentences

~§Qq would not have to be concerned about parole board modi-
fications.

N 2

\ ‘

The Attorney General also asserts that the determinate

< sentencing procedures would complement Superior Court's sentencing

guidelines sincé the two policies would cover nany of the same

- 27 -

crimes.

23

The Attorney General points out that, as is true in other states
that have adopted determinate sentencing, his proposal would not
eliminate the accumulationw" of good time credits to reduce
sentences. Section 42-56-24 ofﬁRhode Island's General Laws states
that: .

..for each month that e peisoner who has been sentenced to
imprisonment for six (6) months or more and not under sentence
to imprisconment for 1life appears...to have faithfully observed
all the‘rules and.requifements of the institueions‘and not te
have been subject to discipline, there shall...be dedueted from
the term or terms of sentence ef such prisoner the same number
of days that there are ;ears in the said term of his sentence;
proVided that when the sentence is for a longer term than ten
(10) years, only ten (10) days shall be deducted for one (1)
month's good behavior;.and provided further that in the case of
sentences of -at least six°(6) months and less than one (1) year,

one (1) day per month shall be deducted...24
The Rhode Island Affiliate of the American Civil Liberties Union

(ACLU) has criticized the Attorney General's determinate, sentencing

proposal. A number of the ACLU's objections relate to the .question

of whether or not the propdsal will result in increased FUse:uof'

imprisonment.' This 1issue will be treated in the next section cf

this paper and, therefore, will not be discussed here. However

other points raised by the ACLU can be noted.

The ACLU states that in an ideal situation it would support

elimination of parole as a release mechanism. However jt believes

- 28 =~
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the parole system currently serves as a safety »valvé‘ which can
correct disparate and disproportionate sentences.zs ’

The ACLU also questions the logic of oniy applying determinate
sentencing to thirteen offenses. ‘Itwbelieves this is indiéatf%&kgf
the fact that the bill: :

...seeks to achieve in ”pieceﬁeal fashion what can only be
accomplished through a,complete revision of the criminal code
undertaken y;th careful cqnsideration'of its impact on the civil
rights of criminal offenders and the capacities Of the ciiminal
justice system,26

Furthermore the ACLU cohtends tEat_ one of the benefits the
Attorney General expects from the bill - Victims of‘violeﬁtkcrimes
knowing how long criminals will bé imprisoned - will not occu¥. The
accumulation of good time credits,‘which'the Attorney Gemeral does
not propose to eliminate, caﬁ‘iéduce prison sentences by as much as

one~third.27

- 29 -

POTENTIAL IMPACT OF DETERMINATE SENTENCING ON PRISON PDPULATIONS

As mentioned in the preceding section, one of the major concerns

B expressed about the Attorney General's proposal to implement

determinate sentencing in Rhode Island is ifs effect on the prison
pobuiation. Will determinate® sentencing result in more bersons
being segt to prison and longer sentences for those who are sent?
Will prison cell capacity, already_stretched ﬁo its limits,'burst at
the ygegms if determinaté sentencing is implemented? These are
quesyions being asked throughout the country and, unfortunately,
there do not appear to be any definite answers.

The ACLU asserts fhat the Attorney General's bill symbolizes his

28 The

belief that 1locking people up 1longer will reduce crime.
AéLU contends that: “
...most prisoner§: will serve much longef sentences than is
“ currently the:norm. In consequence the prison population will
grow at a much faster rate than has been the case in the past
few. y?ars»“bf extraordinary growth. An  already intolerable
situation of overcrowding at the ACI will - be greatly
exacerbated}29 ) ‘
%he A?ﬁorney General responds by insisting that he does not
belieQe» iﬁprisoning: people for longer periods - will control

30

crime, and that the purpose of his determinate sentencing

proposal is not to increase the usevog length of imprisonment.31
He states thét_his proposal is based on a belief that judges, not

parole boards, are best quélified to makelsentencing decisidns.32

The Attorney General insists that increasing prison populations

is not an inevitable outcome of his bill. Whether more people will

- 30 -
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be incarcerated for longer periods wilI depend on how judges make

33 Since there is no

use of their increased sentencing authority.
reliable way to predict how judges will utilize the statute, there
is no way to accurately predict the effect on prison space.

The Attorney Genefal also speculates that \even if loeger
sentences do result, they may reduce the 'nuhber of new crimes
committed by habitual offendersi and reduce the number of new

34

criminals sentenced to prison. The -argument is that the

deterrent and incapacitative -effects of longet, fixed 'sentences may
counteract any prison population groﬁth.
The Attorney General's observation that the ' deterrent and

incapacitative effects of longer sentences - if sentences turn out

to be longer - will counteract prison population growth is generally

not supported by research. For example, in Criminal Justiee and

Corrections, Feeley and Ohlin state that the evidence suggesfs'that

increasing sentencing severity has 1little if any deterrent effect}

. since deterrence 1is primarily a functien of the probability of

apprehension and eonviction,«and not length of sentence.?s

However statistical riskw assessment technidues; such as
developed in Iowa, do show promise for reducing prison populations
and recidivism while alsocincfeasing prison sentences for the most
serious offenders. The Iowa system predicts recidivism and future

violence of' offenders based on factoers such as age, age at. first

arrest, number of prior arrests, number of prior incarcerations, and

type of convicting offense. It has been estimated that utiliiing
sentencing guidelines based in-part on risk assessment could reduce

the commitment rate to Iowa state prisons by 17 percent and could

- 31 -
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If

reduce the probation vioclation rate by 30 .percent.

.statistical risk assessment methods were developed in Rgode Island,

o

and if Rhode Island's senteheing guidelines were modified to make
use of them, it might be possible to lengthen some senpeqcesv&dthout
increasing prisonibopulatién.;

In any event, the debate eeout the impact of determinate
sentencing oe prison population seems, as the Attorney = General
suggests, to be fundamentally a‘questien of how Judges would use the
new procedures.~.The Attorney“General correctly states that there 1is
nothing about determinate sentencing, at least es he 1is proposing
it, that makes longer prieon sentences for many people a logically
inevitable result. At the same time it is clear that many observers
believe that while it m2y -not be’\&w logically inevitable result,

prison population growth is a realistically inevitable produef of

~determinate practices.

Todd Clear," for example, has forecast ‘this ineviiabilityy
suggesting that there;may be a tendehCy toward_;ncreasihgly severe
sentence; when there is no parole board to. correct disproportionete
sentences; bHe believes senteqeesk may be progressively raised in
response to public coneern about cfime.37 : |

Tracieg ~the 1history of sentence reforms, David J. Rothman
observes that the initial coalition between conservatives ' and
liberals who supported the Celifefﬁia determinate sengencing law
began tok‘break doewn after ~implementation when the liberais foqﬁd,
that sentencing time  frames were inflated above earlier

standards.38 : : a

In Overerwded Time: Why Prisons are so Crowded and Whet Can be

- 32 -
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Done, the Edna McConnell Clark Foundation states that the average
prison stay at the Maine State Prison doubled in five years after
the legislature abolished parole.39

In The Impact of Determinate Sentencing on Corrections, the

National Institute of Corrections notes that California experienbed
a 25 percent increase in its prison population during the first year
after impleménting determinate sentencing. The publication states
that projections indicate that determinate sentencing will
significantly increase the sizes of inmate pcpulation.40
However in a 1982 review of the California determinate
sentencing procedures, Casper, Brereton, and Neal conclude that
there 1is no persuasive evidence that increases in California's
prison rates are attributable to implemenfation of the new law.al
They suggest that the law should not be perceived as the cause of
increésed prison rates but as an effect of a broader social process
promoting more imprisonment.42 | ‘ |
Nonetheless Casper, Brereton, and Neal do concur with Rothman's
observation that liberals who originally supported the California
determinate sentencing law with reservations found that once the
legislaturé began to set prison terms the inclination was to raise

43

them. They too believe that without the escape valve of parole

there will be 1longer determinate sentences, and that increased
commitment rates will result in larger prisoner populations which
will strain capacity.44

;Thus though there does not seem to be any definitive statistical

data that concludes that determinate sentencing must result in more

serious prison overcrowding, it appears to be the opinion of many

- 33 .
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observers that, realistically, larger prison populations will occur.

A recent survey by the Central Missouri State University
National Prison Overcrowding Project found that the top five reasons
offered by the directors of state adult correctional systems for
prison overcrowding related to sentencing practices:

1. longer sentences,

2. public demands for increased sentences,

legislative responses to public demands,

4, mandatory sentences, and

5. increase in minimum sentence lengths.
One director indicated that his prison population had been
drastically increased as a result of legislative enactment of a
determinate sentencing code, a speedy trial program, and & new
Parole Act. Other directors stated that public opinion is causing
judges to order incarceration more often and making prosecutors
reluctant to recommend probation.

ihe report from the Prison Overcrowding Project points out that
though the costswof prison overcrnwding are generally measured 1in

terms of additional facilities and bed épace, the costs go well

.beyond this. More inmates place increased strain on all sgpport

servicgéiincluding food service, sanitation, laundry, health care,
and security. In addition rehabilitative programs suffer from the
overload on space, staff, materials, and equipment. Of course
overcrowding aiso greatly increases the potential for violent prison
incidents. Thus it is not surpriéing that correctional

administrators are extremely concerned about sentencing and other

- 34 -
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' . . explored for certain types of offenders. Risk assessment techniques
reforms that might increase their prison population. ,

may be helpful in identifying those criminals who should be confined
One interesting approach to prison overcrowding was suggested by

. ] . . and those who need not be incarcerated in order to ensure public
John Manson, the former Commissioner of Corrections in Connecticut,

now deceased. It was Manson's idea that the resources of the prison safety.
system could be projected each fiscal year and the judiciary could
be allotted a corresponding number of bed days avaiiable for
sentences that year. This wouldﬂleave it up to the judges to manage

their allocations.as‘

Combining this type of system with
sentencing ‘guidelines and risk assessment might have positive
effects on prison overcrowding.

Finally, Attorney General Roberts has suggested that decisions
about how to operate a just and effective criminal justice system
should not give undue emphasis to the costs of the system.a6 This
is an important point. If policy makers conclude that determinate

N

‘ tf sentencing will significantly improve the operations of the criminal

Justice system, and if prison populations will increase and no good

ways can be found to entirely counteract the increases, then perhaps
we should be willing to pay the price of more prison space.
Of course we should first make a concerted effort to identify

alternatives that are at least equally effective and less costly.

In fact,A pure implementation of the just deserts model, which
provides part of the philosophical foundation for ~determinate
sentencing, would }probably result in more limited but uniformly
imposed prison terms with greater emphasis " on coﬁmunity based
control and rehabilitation efforts after 1mprlsonment

There is also no reason why prlson must be' regarded as the only

way to punish. There are other options that can be more actively

- 36 -
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POTENTIAL IMPACT OF DETERMINATE

SENTENCING ON PAROLE

As noted throughout this paper, one of the key features of
determinate sentencing - ’perhaps its primary identifying
characteristic - is the elimination of parole board authority to
adjust sentences ordered.ﬁy judges. However it is too simplistic,
and not accurate, to conclude that an inevitable result of
determinate sentencing is the total abolition of parole.

Itxwust be remembered that parole has two components. There-is
the parole board, which develops criteria for determining whether

offenders should be released prior to expiration of their prison

sentences and reviews individual cases and makes release decisions.

- Then there is paroleVéupervision: the provision of assistance and

surveillance for persons who are released early. »
. The extent to which the powers of parole bqa}ds are restricted
eepends on the characteristice of the determinate sentencing plan
being implemented.

As ;already described, Attorney General Robert's proposal for
Rhode Islahe¢ is limited to- determinafe sentencing for thirteen
crimes and would only eliminate parole board sentence modifications
for those thirteen crimes. It would not totally abolish the parole
board since the board would continuekto review parole‘applicetions
for persons sentenced prior to enactmedﬁ of thevproposal, sentenced
for crimes other than the thirteen, sentenced to one or more terms
of mlife imprieonment, and sentenced under‘ the state’s habitual

aoffender statute,,47

Other states have done things dif%eren@ly. Maine, for example,

!
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fupervision for all felons.
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is one of ten states that have abolished their parole boards. 8

California has established a Community Release Board which conducts
hearings and fixes parole release dates for inmates convicted in
capital cases, reviews all prison sentences within the first year
and recommends resentencing when it perceives disparity, and reviews
all actions and procedures affecting the granting or revoking of

49

good time. Indiana has retained its parole board for the

purposes of setting release dates for inmates sentenced before the

determinate sentencing law was passed, 'andkxfor establishing and
overseeing parole supervision periods for released offenders.
Illinois has established a Prisoner Review Board which serves
similar functions and also reviews good time credits grantgd to
inmates.51

Determinate: sentencing has no necessary implications for pafole
supervision: for attempting to help reintegrate ex-offenders back
into the community while also\keeping them under surveillance for
some period of time after release. Such assistance and control is
Jjust as feasible for persons who serve the full term of a judicially
ordered sentence - minus good time - as it has been for offenders

released early by parole boards.

Of the states that have adopted determinate sentencing practices
52

it appears that only Maine has abandoned parole supervision.”© In

{

California inmates must serve three years under- parole supervision -

five years for capital offenses -fupon completion of‘their prison

sentences, although there is a possibility of final release after

the first y.ea’r.53 Indiana also ﬁandates‘,release to parole

4 1t seems that replacing the medical

©
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model of rehabilitation with the reintegration model is the trend in
determinate sentencing states.

There is a clear logic to this approach. Although prisons may
still offer rehabilitative programs, it is recognized that prisons'
primary functions are to protect the public and to exact retribution
commensurate with the crime. Then, when the punishment 1is
completed, more intensive rehébilitation efforts can be pursued
through supervision in the comenity. The supervision feature
should not be overlooked because providing surveillance of
ex-offenders will enhance public safety at the same time
rehabilitation efforts are made.

Thus determinate sentencing could resultkin increased attention
to parole supervision and other community based programs, not
de-emphasis. These initiatives are badly underfunded in Rhode
Island, as they are in most places, and greater emphasis would
reqUire’significant increases in' resources, During fiscal year 1983
a total of 35 adult correctional probation and parcle counselors
supervised 6,339 probationers (3,491 on "banked" or .unsupervised
status) and 361 parolees, . ing addition to other
investigation/administrative duties. This 1is an average active
caseload., - not including "banked" cases - of 92 clients per
counselor. What degree of assistagce and service delivery -can

realistically'be expected with ratios that high?
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POTENTIAL IMPACT OF DETERMINATE |

SENTENCING ON PLEA BARGAINING

One interesting potential latent effect of determinate
sentencing is to increase the power of the prosecutor through: the
plea bargaininé process. As will be explained, this should not be a
significant problem with Attorney General Roberts' proposal, but it
merits attention since this paper.is about sentencing practicesJin
dgeneral, and since there might be future determinate sentencing
proposals in Rhode Island for which this effect might be a more
serious issue.

ProfeSSOrvAlbertwAlschuler maintains "that reforming sentencing

laws without Simultaneously tackling the problem of plea bargaining

~is 1little more yhan a shell -game; giving the appearance of

uniformity and. precision at one stage (sentencing) only at the
expense - 6f | fostering more %discrétion, arbitrariness ' and
capriciousness at another, lesJ visible stage of the proceSs
(pleading)."55

The logic of Alschuler's argument 1is as follows. . In practice

prosecutors  probably have greater influence over sentencing

decisions than legislatures, parole boards, or Jjudges. This 1is
because such a. high percentage of criminal caseS“are resolved by
plea bargaining, which Tesults in a sentencing recommendation
negotiated by the_prosecuéor and usually accepted by the Jjudge.

Under iqdeterminéte sentencing practices judges and parole

bbards have some capability te reject or modify sentences that come

I . . : .
out of plea @argaining and are perceived as inappropriate, whether
too harsh or ﬁoo lenient. . However under all determinate éentencing

\\ "

- 40 -




\\ 3

N

plans the control of the parole board is eliminated, agd under some
plans the check and balance of judges is also essentiélly voided.
The latter effect occurs when determinate sentencing severely
restricts“the flexibility of judges by dictating, usually through
legislation, specific sentences for particular crimes.

Under this circumstance the plea bargaining process assumes even
greatef:importance. Since the crime the offender is charged with
will determine what sentence the judge must impose, and since the
charge is wusually determined by plea bargaining, the prosecutor
assumes much greater power. ”
Alschuler, who would like fb eliminate plea bétgaining, asserts

that any sentencing reform which would give the process increased

significance should not be adopted. He contends that since

offenders who refuse to bargain are typically charged with more
serious crimes than those who do, there is extreme pressure on the
accuged to waive their constitutional right to trial. “He believes
that thi; sort of procedure - much less open than a court trial -
should not be the basis for deterhining sentences;ss

Alschuler also states that the California determinate sentencing

system is a "bargainer's paradise", and this claim was examined by -

Casper, Brereton, and Neal 1in their review of the California

experience. fhey indicate that many people believed the new law had

increased the rate at whiCthefendants wére pleading gquilty. The

assumption was that more defendants would plead guilty to a' lesser

charge since they now knew tha£ if they were found guilty of the

more serious charge they would have to- serve a longer sentence

without hope of early release.57

However Casper and his colleagues found that, though guilty plea
rates did increase in the year after the new statute was enacted,
théy were only returning to 1levels that occurred three years
before. THe intervening two yea%s had apparently been abnormally

low.58

The authors also conclude that california's determinate

sentencing does not appear to have resulted in increased influence
for prosecutors-in their relationship with judges. They suggest
that there are variations depending on the individual prosecutors

and judges. They also state that in some cases judges' influence

may have "increased, since, being aware of the importance of the

charge for sentenéé determination, they sometimes become more
actively involved in the bargaining process.59

As already mentioned, to the extent there is any risk of giving
a prosecutor: disproportionate power under ~ngerminate sentencing,
there appears to be 1little if any such .fiék ‘under the':Attorney
General's proposal for Rhode Island. The &reason is that the
Attorney General is not Ppropbsiné that judges'- sentencing

flexibility be restricted by stétute or any other means. InvfaCt he
60

)

makes a point of expressing his support for judicial disé;etion@
It is true that sentencing guidelines do apply to some of the

thirteen crimes for which ' the Attorney General 1is proposing

determinate sentehcing, and those guidelines do restrict judges

flexibility. However implementing determinate sentencing as

recommended by the Attorney General will not be further limiting.

While judges and prosecutors will assume increased influence in

relation to the parole board under the Attorney General's plan, it
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- does not appear that the

prosecutors will be affected.

balance
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of power between judges and

£

CONCLUDING OBSERVATIONS

i

" Distinctions Between Indeterminate, Determinate and Mandatory

.Sentencing: It iskextremely important that choices from among -

-alternative sentencing praétices not be B clouded by confusion

about what the terms mean. In a nutshell, _indeterminate
sentencing signifies ‘that judges impose prison sentences that
can be reduced by parole boards at some pointlin the future.

Undey/ determinate sentencing judges order sentences for fixed
/

klgngfhs of time that may usually be reduced by accumulation of

"prison good time but not by parole boards. It is the

elimination or restriction of review authority 6f parole boards
that distinguishes indeterminate and determinate sentencing.
Mandatory sentencing means that a judge must order imprisonment

for the -offense. There are two major distinctions between

“deténminate'aﬁd mandatory practices. Under mandatory sentencing

the judge must impose a prison sentence, but under determinatq

sentencing the judge may choose other options such as

gprobafionn Under détgrminéte sentencing- the judge's scntence is

hot subject'to significant adjustment by another authority, but

under mandatory sentencing it may be.

Philosophies and Obigctives UnderlyinggSentenéngjPractices:, It
is also impoytant that policy makers understand that different
senteqc}ng practices are based on' different philosophies hénd
have Adifferent primary objectives;' }The~ ma jor objectivg of
indeterminate sentencihg ié rehabilitation. The'philosophy is

that offenders® sentences  should be flexible in order to allow

Rty
Yy ©

corrections agents and. parole boards time to determine what

o
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rehabilitative efforts are necessary and how long they will:
take. The fundamental objective of determinate sentencing is~

retribution, though there is some emphasis on incapacitation and -

deterrence as well. AThe philosophy 1is that attempts at
institutional rehabilitétion have created more problems than
they have solved and that, therefore, prison sentences cught to
be based on commensurate retribution for the crime.
Incapacitation and deterrence are the objectives of mandatory
sentencing. The philosophy is that harsh penalties will deter
some potential offenders, and those persons who still commit
crimes will not be able to commit them while they are
inéarcerated. Evaluations of mandatory prison laws in New York
and Massachusetts show no evidence that this approach works.

Effectiveness of Rehabilitation: The movement away from

indeterminate sentencing toward determinate practices is
attributable, in part, to a perception that rehabilitation does
not work. A number of criminal justice professionals believe
that, as Mark Twain once said of his reported death, the failure
of rehabilitation is greatly exaggerated. It appears that what
probably has failed is the medical model approach to
rehabilitation, which regards the criminal as a sick person in
need of a cure, a cure that can be administered in a prison as
easily as any other place. What may not have yet been given a
fair chance to work is the reintegration model, which emphasizes
helping the offender fit into his/her community environment,
even if that means trying to make changes in the environment as

well as in the individyal.
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Effect of Determinate Sentencing on Prison Populations: There

is Hothing about'determinate sentencing that requires Jjudges to
send more persons to prison for longer periods of time. In fact
implementation of a pure just deserts model would pfobably
result in shorter but more uniform sentences énd increased
attention to post-punishment community rehabilitative efforts.
However many experfs believe that the reality of determinate
sentencing is that once the ability of parole boards to reduce
prison terms is eliminated, sentences will inevitably increase
and prison population expand. This is an important concern and

the reality must be given careful consideration. On the other

hand, the extent to which financial concerns should influence -

decisions about developing an effective and just criminal
justice system is debatable.

Effect of Determinate Sentencing on Parole Boards: By

definition determinate sentencing will <either abolish or
restrict the powers of parcle boards. The degree to which this
will occur depends on the specific features of each individual
determinate sentencing plgn. Attorney General Roberts' proposal
for Rhode Island would eliminate the parole board's review
authority for thirteen crimes, but the board would retain its
oversight in other areas.

Effect of Determinate Sentencing or Parole Supervision: There

is nothing about  determinate sentencing that requires

elimination of supervision of offenders after release from

. prison. In fact a number of states that have implemented

determinate sentencing seem to also be placing greater emphasisi
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on post-punishment treatment and surveillance. California, for
example, requires three to five years of parole supervision
after completion of the p;ison sentence. This not only enhances
the likelihood of succeésful rehabilitation, but also enhances
public safety because of the surveillance that goes along with
the freatment. In Rhode Island significant increases in
resources will be necessary if post-imprisonment programs are to
receive greater emphasis.

Effect of Determinate Sentencing on Plea Bargaining: Sornie

observers believe determinate sentencing can potentially
increase the influence of the prosecutor and-the plea bargaining
process in sentencing decision making, “and that this is
undesirable since plea bargaining is a closea process that
pressures the accused to forfeit his constitutional right to a
trial. The argument is that if the determinate sentencing plan
restricts the flexibility of judges by specifying sentences for
crimes and also 1limits parocle board reviews, then plea
bargaining will determine the sentence since it determines the
charge. However an evaluation of the California reform did not
find any evidence of change in the balance of power between
prosecutors and judges. This is not a significant issue in
Attorney General Roberts' proposal, which does not seek to limit
judges' sentencing'flexibility.

Future of Determinate Sentencing: Some observers contend that

determinate sentencing is more a fad than a long-term trend.
They predict that liberals will perceive sentences as generally

too harsh and that conservatives will regard some sentences as
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too light, and that both groups will call for more flexibility
and rediscover indeterminate sentencing and parole boards.
Others maintain that determinate sentencing is really not a
reform of any significance. Since there is not adequate prison
space to confine all offenders it is inevitable that the current
practice of giving severe sehtences to a few and lenient
dispositions to most will continue, no matter what label is
attached to it. |

Piecemeal Sentencing Reform Versus a Systems Approach: Much lip

service is paid to the notion that criminal justice agencies and
processes form a system, and that changes in one part of the
system have consequences for the other components. However
reforms tend to be made in more of a piecemeal fashion. The
reason 1is that persons working in one part of the system
perceive problems in need of attention and appropriately propose
solutions. It is difficult to convince them that they should
wait for the total system to mobilize for action. Nonetheless,
system wide consequences of any proposed reform must be
considered and, to the extent possible, the reform should bé as
comprehensive &s possible. This paper has discussed the
potential the Attorney General's Vproposalx has for increasing
prison populations. Should it be accompanied by statutory or
sentencing guideline  changes, perhabs incorporating risk
assessment technigues, that will address that problem? Should
it be accompanied by a plan to increase post-punishment
rehabilitation and sqrveillance resources? If determinate

sentencing is to be adopted, should it be adopted for all crimes
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and not Jjust thirteen?

These questions and others should be

considered by policy makers.

7
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