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ARMED ROBBERY AND BURGLARY 
PREVENTION ACT 

THURSDAY, SEPTEMBER 23, 1982 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON CRIME 

OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 9:40 a.m., room 
2337, Rayburn House Office Building, Hon. William J. Hughes 
(chairman of the subcommittee) presiding. 

Members present: Representatives H-ughes; Sawyer, Fish, and 
Kindness. 

Staff present: Hayden Gregory, chief counsel; Edward O'Connell, 
assistant counsel; and Deborah K. Owen, associate counsel. 

Mr. HUGHES. The Subcommittee on Crime will come to order. I 
am going to proceed with my opening statement so that we do not 
hold my distinguished colleagues, Senator Specter from Pennsylva­
nia, as well as our colleague Ron Wyden. 

This morning we will be considering two similar bills, H.R. 6386 
and S. 1688, which would permit Federal prosecution of any indi­
vidual who, after being previously convicted of two or more robber­
ies or burglaries, is charged with a third robbery or burglary in­
volving the use of a firearm. 

The objective of these bills, as I understand it from the sponsors, 
is to add the power of the Federal Government to the efforts of 
local prosecutors in dealing with habitual violent offenders. The 
problems caused by the habitual violent offender, or as they are 
sometimes characterized, "career criminals," are substantial. I am 
quite familiar with them dating back to the some 10 years I had in 
law enforcement in New Jersey. 

At the present time I am sponsoring a bill, the Justice Assistance 
Act of 1981, H.R. 4481, a facet....Q~.ch" would-f.und at the local 

------levet successllircareerciiiilIDaI p"rograms. I am pleased to say, by 
the way, that our first witness today, the distinguished Senator 
from Pennsylvania, Arlen Specter, has a very similar approach, 
that is, funding for the local career criminal programs in another 
bill before the Senate, S. 2411. 

Senator Specter is to be congratulated in that on Tuesday, Sep­
tember 14, his Justice Assistance Act was approved by the full Ju­
diciary Committee in the Senate. I would at this time like to reem­
phasize my appreciation to Senator Specter for his continuing ef­
forts in this area which I know stems from his long experience 
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during his most distinguished career as the Philadelphia district at­
torney. 

The bills before us today are a different approach to this problem 
and do represent a departure from what we normally consider to 
be the division of responsibility concerning crime between the Fed­
eral Government and State and local government. However, the 
problem is of the magnitude that it may well be that new direc­
tions are demanded. These bills do recognize this. 

For example, they call for, before exercise of Federal jurisdiction, 
consultation with local authorities who ordinarily would be trying 
these street crimes. As you develop and refine your bill in further 
proceedings, I urge you to give further attention to this feature of 
the bill. Most local prosecutors have both the determination and 
the resources to bring cases of this type to trial in State courts and 
to obtain an appropriate sanction. A few do not, and I understand 
these bills are aimed at helping them. 

Since the vast majority of these street crimes must continue to 
be tried in State courts, I believe any authorization for Federal ju­
risdiction should make clear that the primary responsibility for 
these cases will remain with State and local authorities. A strong 
standard for the declination of Federal jurisdiction is essential. 

The other specific concern I have is the question of the availabil­
ity of Federal criminal justice resources-investigators, prosecu­
tors, judges, jailers-,to process these claims. Federal authorities al­
ready have considerable criminal law jurisdiction and responsibil­
ities, and in most instances this is 110t a two-way street. That is to 
say, if Federal resources are diverted from present responsibilities 
to handle this new jurisdiction, the crimes being neglected cannot 
be picked up by State and local authorities and will fall through 
the net. We must not let this happen. 

In my view, the problem of gun abuse is a substantial national 
tragedy, and these bills are designed to do something about this. 
Guns, and criminals who use them in crimes, move with ease in 
interstate commerce, and the criminal misuse of guns is a legiti­
mate Federal concern as these bills recognize. 

To stem the tide of illegal gun use we must take sensible steps to 
discourage the use of guns to commit crimes and can do so without 
infringing upon a citizen's ability to have and use guns for legiti­
mate sporting purposes and for purposes of the defense of person 
and property. 

My own legislative package to eliminate handgun abuse includes 
four basic elements: One, a 15-day verification period to permit l~~.w 
enforcement officials to do a record check to determine if the po­
tential purchaser of a handgun is an ex-felon or a lunatic. As my 
colleagues know, we require a handgun purchase applicant to fill 
out a form which asks them, "Are you a lunatic?; Are you a felon?" 
and anybody who answers the question "yes" has got to be a luna­
tic to be applying for a gun. [Laughter.] 

Two, mandatory sentences for persons convicted of using a fire·. 
arm during the course of a Federal felony; three, dealers should be 
required to report the theft or loss of handguns to the police. We 
find that some 30 percent of the handguns used in the commission 
of felonies have been stolen, and yet there is no requirement that 
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those who traffic in handguns report the theft to the police; and 
four, a ban on machineguns and silencers. 

I believe that at least these four features are needed for any leg­
islative initiative if we are to attempt a comprehensive approach to 
the problems of violent crime involving firearms. As you know, 
similar suggestions have also been made by the Attorney General's 
Task Force on Violent Crime which pretty much tracks those rec­
ommendations. 

I am sure that my distinguished witnesses today will comment 
on these and other matters of interest to this subcommittee. We all 
welcome you here and hope that we can benefit from your wisdom. 

The Chair has received a request to cover the proceedings in 
whole or in part by television broadcast, radio broadcast, still pho­
tography, or by other similar methods in accordance with rule 5(a). 
Is there objection? [No response.] 

Hearing none, such coverage will be permitted. 
I welcome, first of all, the distinguished Senator from Pennsylva­

nia, Arlen Specter, who I have followed with great interest during 
the years that he was district attorney. I really believe, Arlen, that 
in the years that you were the DA in Philadelphia you helped 
move law enforcement ahead by leaps and bounds-not just by 
your work in Philadelphia, but also your work within the confmes 
of the National District Attorneys Association. I could not be more 
pleased to see you on the Senate side as -one of the top national 
crime fighters, because you are in a unique position to use that tre­
mendous experience that you have gained in trying to plug some of 
the holes in the criminal justice process. 

Senator, you may proceed as you see fit. Welcome. 

TESTIMONY OF HON. ARLEN SPECTER, A U.S. SENATOR FROM 
PENNSYLVANIA 

Senator SPECTER. Thank you very much, Mr. Chairman. 
It is a pleasure to be before this committee today and to continue 

our joint work on the important problems of crime control in this 
country. Your initiatives, Mr. Chairman, have been most important 
in moving forward on this very important legislation, and this 
morn.ing marks another step in our cooperation to enact a very siz­
able crime package touching critical areas where the Federal Gov­
ernment has a unique role to play. 

I think it appropriate to mention for the record that you and I 
held a news conference in Philadelohia earlier this week on 
MondaYln6rnin~routlining to-the citiztms-oTthe Delaware Valley, 
which covers a good part of Pennsylvania and a good part of New 
Jersey, what we are trying to accomplish. Later on that same day, 
we had a meeting with officials in the executive branch to expedite 
efforts to enact the justice assistance program, which I consider to 
be vital. We have conferred on this matter already this morning 
and plan to do more work today to try to get that legislation passed 
into law before this session of Congress adjourns. We have the co­
operation of the Senate Judiciary Committee, Senator Thurmond, 
on this very important step forward in appropriate Federal involve­
ment in State law enforcement. I certainly do commend you and 
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this committee for your contribution and your continuing efforts on 
this very important matter. ..' 

The career criminal bills before the commIttee thIS mormng I 
suggest are part of a very carefully crafted end very carefully. de­
lineated, and very carefully limited Fed~ral ~pproach to ~he CrIme 
problem. The issues which you have raIsed m your openmg state-
ment I will deal with first. 

There has been a development within the past daJ: ~nd a half <?n 
S. 1688, when this bill was passed by the Senate JudIcIary CommIt­
tee and a key change was made to accommodate t~e conce~ns 
raised by some of my colleagues in the Senate o~ t~e ~ss1fe w~Ich 
you have raised. That is, the exercise of Federal JUrIsdIctIOn WIth­
out the consent and agreement of the local pros~cutin~ attorney. 
My view had been to the contrary for reasops WhICh I yvill not am­
plify now, but in the spirit of accommodatIOn ~nd trymg to ~ove 
this matter along on what I conceive to pe ~ unIque opportun;ty to 
pasfLthe bill in both Hou;ses and have It sIgned by the. PresIdent. 
Since so much gets done In the last 2 weeks of the sessI~n, I haye 
been willing to make a concession on that part. The NatIOnal DIS­
trict Attorneys Association had been concerned that the State pros­
ecutor ought to have the final say on whether a Federal prosecu­
tion is brought. 

Language is being worked out between Se~ator Thurmond and 
me which will make that plain. The essence will be that the Feder­
al prosecutor may make a suggestion or there may be a referral by 
the State prosecutor, If there is a ,referral or a rE:qu~st? t~en ther,e 
is no problem about the assumptIOn of Federal JurIsdIctIOn. Or If 
the Federal prosecutor thinks it ought to be a Federal matter, he 
can mah~ a suggestion but it will require the consent of the State 
prosecuting attorney which in effect gives the State the control so 
many people have looked for. So I think that would solve the prob­
lems of a lot of people. 

The question which you raised on resources is a very significant 
question. You and I agree that the Federal. Govern~ent does. not 
direct sufficient resources to the fight on VIolent crIme. I belIeve 
that your subcommittee, the full committee of the House, and my 
subcommittee, and the full Senate Judiciary Committee, with our 
two bills on justice assistance will take a significant step forward 
on getting some greater participation. You and I both know it has 
not yet been determined how much that participation is going to be 
because it is a matter of negotiation. But I think that it will be a 
start in the right direction. There are a number of areas where the 
Federal Government ought to be more deeply involved. 

One area is in creating programs to rehabilitate convicted per­
sons both inside and outside our State prisons and in the construc­
tion of new prisons. It is vitally necessary to have a correctional 
system that rehabilitates where possible, and confines where reha­
bilitation is not possible. This issue on addressing these issues of 
career criminals and sentencing reform I conceive to be key build­
ing blocks to getting better Federal involvement. 

Now why is it appropriate to have the Federal Government take 
on this responsibility when it is not doing the job it should be doing 
in other areas? Because the criminals which will be addressed by 
this legislation are the worst, or at least among the worst, in the 
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country. In reaching the stage where we are now-it has been an 
effort of a year and a half-I have secured the personal approval of 
President Reagan. I have asked for one meeting with the President 
since I have been in the Senate, and that was on this bill. I sat 
down with him and explained it to him and he favored it, subject 
to working it out with the Office of Management and Budget. 

That meeting was attended by Attorney General Smith, Counsel­
or Edwin Meese, and representatives of OMB. It was a sticky point 
to get OMB's approval. We finally got it on the basis that there 
would be limited commitment of the Federal Government to 500 
cases a year. I would have preferred more, but again, in the spirit 
of accommodation, I thought that with 500 Federal cases, perhaps 
as many as 25,000 cases would be influenced in the State courts. 

The statute provides that upon the third felony, the third rob­
bery or burglary, a Federal prosecution may commence. But the re­
ality is that it is going to deal with people who have committed 8, 
10, 12 robberies, 6, 8, 12 burglaries, and there are many, many 
criminals that match that description, I know, because I have seen 
their records. If one of these career criminals faces the possibility 
of being tried in the Federal court where he could get 15 years 
to life, he is going to be discouraged from manipulating the 
State court system through judge shopping, as is often done in 
many big cities. He is not going to subject himself to being in the 
Federal lottery to be tried in the Federal court with the individual 
judge calendar and the speedy trial and the tougher sentences. So 
the leverage will be overwhelming. 

But as to the 500 cases themselves, you raise a good point, Mr. 
Chairman, and accurately so, that the Federal Government is not 
doing the job it should with its existing jurisdiction. But I would 
say if you took the 1,000 worst criminals in this country that the 
Federal system deals with, these 500 to be prosecuted under S. 1688 
would be in that 1,000. In fact, these 500 might be in the 600 worst 
criminals, or the 550. These career criminals are, simply stated, the 
worst. 

The whole process of law enforcement is a selective basis. No 
matter how active any prosecutor can be, he cannot prosecute all 
offenses. There must be discretionary selection. And these are the 
worst of the worst which I think directly deals with the very legiti­
mate second concern you have raised: How can the Federal Gov­
ernment take on new responsibilities in light of its not having com­
pleted the responsibilities which it has? So I think that really is 
the answer. 

Mr. Chairman, every time I take a look at the statistics that my 
superb staff prepares me for these sessions, I am appalled anew. 
They grow, and I testify on this subject with some frequency. The 
most recent statistics I have this morning are that there are 3 mil­
lion burglaries per year; that there are 500,000 robberies per year; 
that it costs $125 billion per year; and that 10 percent of those ar­
rested are responsible for more than 60 percent of the crime. 

An old statistic is worth one word of mention. That is, the 
famous Baltimore study that 238 career criminals committed 
500,000 crimes over an II-year period. Now I know I do not need to 
convince you distinguished gentlemen, Mr, Chairman and Con- , 
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gressman Fish, about the scope of the problem, but those statistics 
are worth having in the record. 

Then we come to the statute itself, which is very carefully craft­
ed, as carefully as I could craft it. I have been in this business since 
1959 when I became an assistant district attorney, and have 
sought, as much as I could, for some answer to th~ problem of 
street crime which would be constitutional and WhICh would be 
sound and have come up with the idea which is embodied in the 
legisl~tion ~vhich we are considering. It is based essentially on two 
existing statutes which provide, I would submit, very sound prece-
dents. 

One is the Federal gun law which says that it is a Federal of-
fense for somebody to possess a gun, a firearm, when he has been 
convicted of a State court felony-any State court felony. I was 
asked in my Judiciary Committee the day before yesterday, "How 

- can you base a Federal crime on a State offense?" T'he precedent is 
conclusive: 18 U.S.C. section 1202 provides that it is a Federal 
crime to possess a gun if you have been convicted of a State felony. 

The second statute on which this law is based are the habitual 
offender statutes which 41 States have at the present time. Some 
States say that it is three offenses, some States say that it is four 
offenses, but that is the general range of the category for classifica­
tion of an habitual offender after which they may be sentenced to 
life in prison. So this is not a novel departure in calling for a 15-
year-to-life sentence. It is based upon those two existing precedents. 

After a lot of consideration, it was decided in the drafting stage 
to limit the offenses to two: robb\3ry and burglary. We considered 
rape. We considered arson. We considered narcotics offenses. But in 
order to move this legislation, we decided to pick the two critical 
offenses, robbery and burglary. 

Now that is the essence of it, Mr. Chairman. My sense is really, 
after working in this field for some 23 years, that the Federal Gov­
ernment could make an enormous contribution; that when we talk 
about the exclusionary rule and we talk about a lot of the matters 
which are being discussed, they are palliatives and they are 
winiow dressing and they are an effort to make it appear that the 
Federal Government is doing something. But in this limited way, to 
really get involved with robberies and burglaries would be a most 
significant step forward. 

That concludes my remarks. I tried to make them somewhat 
brief. 

Mr. HUGHES. Thank you, Senator, for a very substantial presen­
tation. I must say, you make some very good arguments. I under­
stand that you have some time problems? 

Senator SPECTER. I do. I am due at this very moment in an Ap­
propriations markup on the continuing resolution. We always fight 
the quorum problem, which is a subject well known to this commit­
tee. 

Mr. HUGHES. We are about to fight that very shortly, too. 
I wonder if my colleague, Ron Wyden, would defer to the Senator 

and let me ask him a couple of questions, and then we will get into 
your presentation, if we could, if that is agreeable with you? 

Mr. WYDEN. Certainly. 
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Mr. HUGHES. Just a couple of questions. I understand your legis­
lation would contemplate a mandatory minimum sentence with no 
probation, parole, or suspended sentence. I trust you are talking in 
terms of preventing the plea bargaining that would in fact under­
cut the thrust of your legislation? 

Senator SPECTER. Yes, I am, Mr. Chairman. I am also basing that 
provision on the expectation that when it is clear what is going to 
happen in the Federal courts that the State courts will try many, 
many more cases. That leverage is just enormous. 

lVIr. HUGHES. Also, if I understand the thrust of your legislation, 
where a third offense is committed with the use of a handgun and 
the offense is one of robbery or burglary, Federal jurisdiction would 
be triggered regardless of whether a handgun was used in the pre­
vious offenses? 

Senator SPECTER. Yes; that is right, Mr. Chairman. The reason 
for that is that it is a practical impossibility, given the !'~cords' 
system, to go back and get into the facts of the other cases. I think 
that the reality is that when you deal with somebody who has been 
convicted of two or more robberies or burglaries-and I say it is 
going to really be a lot more in most cases-that we are dealing 
with someone where the State has already had a chance, and they 
have already had a chance. 

I might just add one related point. I believe we have to move in 
the prison area so that we stop releasing functional illiterates. The 
State courts and prisons are going to have to turn out men and 
women who know how to r-aad and write and have a basic skill. I 
have legislation pending to that effect, S. 1690, and I think that is 
something that you and I should address ourselves to in the next 
session. And I think this statute will move that along. 

So that when a person has had that opportunity in the State 
court system, and even if we do not know that a firearm was used, 
we will be dealing with people who either ought to have made it by 
this time, or where we have to be very, very tough. But the direct 
answer to your question is that we do not contemplate proving the 
use of a firearm in the previous offenses. 

Mr. HUGHES. Just one fmal question. We have considered, as has 
the Senate side, some of the elements of a handgun abuse bill, in­
cluding mandatory sentences, the waiting period I mentioned, and 
the requirement of the reporting of a theft of handguns which I 
think is fairly noncontroversial. I do not know of many people who 
advocate the right to possess machineguns and silencers, so I would 
trust that that would be rather noncontroversial-although I am 
not sure about that. 

How would the gentleman from Pennsylvania feel about a pack­
age that would include those provisions? 

Senator SPECTER. Well, I would be favorably disposed toward 
some of them, Mr. Chairman, but I think that it would prevent pas­
sage of the bill at this time. Whenever you get into anything which 
starts to move toward gun control-which the waiting period would 
be and the confirmation period would be-then focus shifts to those 
elements and we loose sight of the career criminal provisions. 
There is no longer any time for protracted debate in this Congress 
on controversial gun control measures. It is just not doable. 
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However, I am prepared to work with you on that as we move 
down the line. 

Mr. HUGHES. I think the gentleman is right on that, although I 
hate to say it. 

Senator SPECTER. It just becomos an impracticality. 
Mr. HUGHES. We were discussing with some select members of 

this body a few weeks back the subject of handgun abuse, and we 
never got beyond the title, "handgun abuse." There was even some 
debate about that. So I think the gentleman probably is correct in 
that regard. 

The gentleman from New York. 
Mr. FISH. Thank you, Mr. Chairman. 
Senator, I just wanted to address one concern-that is, the Feder­

al interest in this issue. I see no reference in the bill to interstate 
commerce. If I am correct, the Federal nexus in the legislation is 
merely the use of a firearm. Are there any limits on the Federal 
Government's ability to legislate in the firearms area? 

For example, as I read this bill, a person who is not in possession 
of a firearm himself could be convicted of a Federal crime, even 
though he is unaware of the other participant's possession of a fire­
arm. I question whether this is a sufficient nexus. 

Senator SPECTER. Congressman Fish, the later drafts and the one 
as .approved by the Judiciary Committee picks up the concern 
wh~ch you have expressed. I think the point you make is a very 
vah~ one. It had come to our attention and we have relied upon 
the In~erstate commerce aspect of the career criminal, as well. 

. SectIOn 2 ?f the later version, which I am sorry we had not pro­
YIded you WIth but shall: ro~beries and burglaries adversely affect 
mterstate commerce; robberies of banks stores and travelers di­
rectly i;nterfer~s ,,:ith the ~ree flow of f~nds, g~ods, services, and 
people; burglaries Increase Insurance rates, depreciate the value of 
real estate, and contribute to the decline of neighborhoods' et 
cetera. So we do base the authority of the Federal Govern~ent 
here on the commerce clause. 

The clearest jurisdictional base would be the firearms issue be­
cause. th~re is litigation on that. I think a direct answer to your 
questIOn IS that the courts have upheld the Federal legislation on 
firearms without limit because of the facts that firearms do cross 
Interstate commerce. 

! ~elieve factually, too, that when you deal with these career 
CrimInals and look at the criminal records, as I have on so many 
o.nce ~ person is in a caz:eer criminal category they have convic~ 
~IOns I~ Ne~ York State, In New ~ersey, i~ Pennsylvania, in Ohio, 
In CalIfornIa, and they are multicolored crimmies" or criminal 
records. ~o~ all of t~em ~o, but there is a sufficient nexus with a 
career crimmal claSsIficatIOn so that I think the conclusion of in­
terstate activity is inescapable. 

Mr. FISH. Thank you, Mr. Chairman. 
Mr. HUGHES. Thank you. 
We thank y~u ve.ry much. Your statement has been most helpful, 

and we appreCIate It very much. 
S~nator. SPECTER: ¥r. 9hah'man, I would add one word. I was 

talking WIth our dIstmguished colleague from the HOl.l~e and the 
gentleman and I have been discussing the bail provision. 'I am not 
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inflexible on that. My sense is that a tougher bail standard would 
be appropriate, but that is something which is ~egotiable. I want to 
be flexible on the matter to get the central pOInt, and I sense that 
there is an issue of momentum here. I should have added that I 
have talked to the majority leader, Senator Baker, who has assured 
me that I could have floor time on this bill if I get agreement to 
limit debate. I have talked to Senator Biden, the ranking member 
of the Judiciary Committee, who is agreeable to a I-hour time 
limit, and I anticipate that we can get t.his passed in the Senate 
next week. 

So I have got my fingers crossed; and you understand w~en I say 
"anticipate." But as long as we can preserve the central Idea and 
move ahead, I think momentum is very important. As we work on 
the Justice Assistance Act and as we work here, and as we work on 
the whole package, I believe we can provide some teamwork with 
our respective committees and with the White House. 

Thank you very much. 
Mr. HUGHES. I agree. Thank you. We look forward to working 

with you to see if we cannot move something forward on this most 
important subject. 

The hearing stands recessed for 10 minutes. 
[Recess.] 
Mr. HUGHES. The Subcommittee on Crime will come to order. 
At this time we welcome our distinguished colleague from 

Oregon, the Honorable Congressman ~on ~~den. ~on gra?uat~d 
from Stanford University with an A.B. In polItIcal SCIence WIth. dIS­
tinction. He subsequently attended and graduated from the UnIver­
sity of Oregon School of Law in 1974. In his career he has. been the 
cofounder and codirector of the Oregon Gray Panthers, dIrector of 
the Oregon Legal Services for the Elderly, instructor of g~ront?logy 
at the University of Oregon, Portland State, and the UnIversIty of 
Portland. He was elected as Representative of the Third District of 
Oregon in 1980, and has committee assignments on Energy and 
Commerce, Small Business, and Aging. 

He has made a real mark for himself in the Congress in the 
short time he has been here, and we welcome you, Ron. We have 
your statement which, without objection, will be made a part of the 
record and you may proceed as you see fit. 

TESTIMONY OF HON. RON WYDEN, A REPRESENTATIVE IN 
CONGRESS FROM THE THIRD DISTRICT OF PORTLAND, OREG. 

Mr. WYDEN. Thank you very much, Mr. Chairman. I really am 
grateful to you and to other members of the subcommittee for hold­
ing this hearing. Just as an aside, freshmen around here look 
quickly for people tha~ they w~nts to see~ cou~sel fro~, and you 
have just been exceptIOnally kInd to me In thIS area In the first 
year I have been in the Congress. I ~ant you to know ~ow much I 
appreciate the chance to counsel With you on these kInds of sub­
jects and other issues, particularly on the ones that affect the met­
ropolitan areas in this country. 

Mr. Chairman, I introduced this legislation after hearing count­
less horror stories from my constituents in Portland, Oreg., about 
the dramatic rise in crime, and especially crimes against property , 
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and how it has affected their daily lives. In our city of Portland we 
have seen an increase in these crimes of 24 percent in 1981, which 
is the fastest rate of increase in the country. 

This surge was led by a 30-percent increase in robberies and 
. burglaries. On a per capita basis Portland now ranks second na­
tionally in serious crime, and second in crime against property. 

You were gracious enough to talk a little bit about my back­
ground with senior citizens. That is really how I got interested in 
this area. I am not somebody who brings to this subject the kind of 
expertise that you do, that Senator Specter does. My background in 
law enforcement was limited to a couple of summers in a district 
attorney's office, so I know when I am over my head from a techni­
cal standpoint. 

I got interested in this area from the senior citizens who literally 
in this country are just putting themselves in their homes almost 
as prison. They are afraid to go out at night. They are afraid of 
going out on the streets past 4 o'clock because they will be at­
tacked, or their homes ~:'~ going to be broken into and ransacked. 
This is not a situation that is unique to Portland, Oreg. I think it is 
true particularly in the metropolitan areas in this country and a 
lot of communities that do not consider themselves very large, as 
well. 

Violent crime is anonymous; it is vicious. All the public opinion 
polls, to the extent we use those as a barometer, show that violent 
crime ranks at the very top of the problems that are of deep con­
cern to Americans. 

Now I do not expect H.R. 6386-and I think Senator Specter 
~ould say. as ~~ll-to resolve al~ of Ameri~a's cri~e problem by 
Itself. I thInk It IS a small, yet still very solId step In the right di­
rection and in fact a chance for the Federal Government to lend a 
much-needed hand to the local criminal justice officials who really 
are just u~der siege. They are beleagu~red; they are trying to grap­
ple at a time of reduced resources WIth an unprecedented crime 
wave. I see this bill as a chance to throw a lifeline to them to 
thr~w them a little bit of help in a time when they are strapped. 

EIghty percent-and I use this just as an example of one jurisdic­
tion in the country-80 percent of all convicted felons were sen­
tenced to probation in my State of Oregon in 1980. Hard-core crimi­
nals sentenced to the State penitentiary end up serving an average 
of only 17 months, even though the average sentence levied for 
these felons is 9.9 years. I think it is almost exclusively due to the 
fact that there just are not the resources to handle them. These are 
dangerous people, but because the system is so strapped we just are 
putting these people back on the street and putting them out when 
it is a risk to society. 

Now what Senator Specter and I seek to do is to expand Federal 
criminal jurisdiction by focusing on just the very worst habitual of­
fenders. The number of crimes committed by these career criminals 
is pretty mind boggling. A leading study indicated that 50 percent 
of all crime, and two-thirds of all violent crime is committed by 
just 6 percent of the criminal population. 

Because this legislation does not call for an increase in funding 
for the Justice Department, I think both the Senator and I want to 
emphasize th~t we do not see hundreds of thousands of prosecu-
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tions being brought under this legislation. In fact, that would 
really defeat the purpose. As the Senator said, the Justice Depart­
ment has indicated that 500 cases would be prosecuted. We could 
do that without any increase in Federal resources. And as he out­
lined the impact on the State courts would be very significant. 

Now even with limited Federal prosecution and incarceration, I 
think this bill could playa significant role in reducing what really 
is an epidemic of armed robberies and burglaries. If several hun­
dred of the worst career criminals are sentenced to 15-year Federal 
prison terms, that in itself will prevent tens of thousands of felo­
nies. 

More important, the existence of this sort of no-nonsense tough 
Federal statute ought to have a deterrent effect; because we are 
trying to deal with a unique kind of person as far as the criminal 
justice system is concerned. That is somebody who is not acting out 
of impulse in a cavalier kind of way, but somebo~y ~ho ~ rational, 
who is calculating, street smart, and who we thInk IS gOIng to get 
the message about a new Federal statute like this. 

Once a career criminal has been apprehended, convicted twice of 
robbery or burglary, that person if this law is enacted has got to 
think long and hard about doing it again, because a third convic­
tion no longer will automatically mean, well, you are just moving 
through the revolving door of the local criminal justice system that 
they know is strapped and they know is overloaded and they are 
back on the street. I think that in effect we are going to tell those 
people: You are no longer going to be able. to as~u~e that you can 
just thumb your nose at the system and qUIckly JUs~ go back on the 
street and take advantage of innocent people. 

I would just like to touch for one quick second, Mr. Chairman, 
and then break this off, on some of the differences between the 
Senator's bill and mine. As he said, we want to remain very flexi­
ble on this to negotiate with you and with subcommittee members 
in every way possible because this is certainly not set in stone. Let 
me just touch on a couple of the considerations. 

My bill does not have a restrictive bail provision, Mr. Chairman. 
It is silent on the question of whether or not prior convictions need 
be alleged in the indictment. The offense itself is defined a little 
more narrowly in H.R. 6386. Conspiracy to commit a robbery or 
burglary is not included. The section outlining the relationship be­
tween local and Federal prosecutors in deciding which cases ought 
to be prosecuted has been redrafted. Virtually all of these sugges­
tions are ones that we followed up in conjunction with the subcom­
mittee staff. 

I do :r:eally want to compliment them on just really helping us 
very generously to try to deal with some of these areas that are 
quite tricky from a legal standpoint. 

The other one is the issue of concurrent jurisdiction. I certainly 
want to emphasize that I would never condone the Federal prosecu­
tors yanking jurisdiction away from local prosecutors without prior 
consultation. What we hear from local prosecutors is that, in effect, 
in the real world in what they have to face on a regular basis this 
is not likely to be a serious problem. 

For one thing, the initial investigation would remain with local 
authorities. The U.S. attorney would most likely not even be aware 
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of the applicability of the statute to ~ 'particular defendant unless 
they were notified by the local authorIties. . . ' 

The second is, these are not high-profile, head~Ine~gl'abbmg. kI.nds 
of crimes. I do not foresee a local prosecutor obJectmg to a lImIted 
Federal prosecution of carefully selected defendants. . 

I think the third reason that this should not be a problem IS t~at 
the law enforcement coordinating committees that are no~ b~Ing 
established in each of the 94 Federal judicial distric~s, whIch .IS a 
key recommendation of the AG's Task Force o~ VIOlent CrI;me, 
ought to provide an excellent forum for consultatIOn and coordma-
tion between State and local prosecutors. . . 

I am told that nearly all of these commIttees n?w are m place 
and are working very well thus f~r. rr:h~y ~re sp~cIfi~ally deSIgned 
to promote a sharing of informatIOn, Jomt InvestigatIOns and pr~s­
ecutions, and in effect trying to help us allocat.e our resources In 
the law enforcement area just as well as we possIbly can. 

Finally, Mr. Chairman., I think this bi~l is going to complement 
rather, than interfere WIth a State habItual .offender, a~d h~nce 
sentencing statutes. These statutes are of lIttle value If prIson 
space is not available or local prosecutors lack the adequate re­
sources. A Federal career criminal bill again .would assIst. those 
local officials by triggering a Federal prosecutIOn, and agam the 
prospect of incarcerating the worst ha~itual offenders. .. 

This legislation would also complll:nent local career. crIm~nal 
prosecution units that have sprung up m resp~m~e to the mcre~I?le 
number of crimes committed by the career crImInals. By pro~d~ng 
adequate investigatory time and resourc:es and severely restrIctmg 
plea bargaining, these units reflect a serI~us att~mpt to crack down 
on the worst habitual offenders. And agaIn I thInk we are comple-
menting those units with this kind of legisl~tion: . . 

I think too that this complements the dIrectIOn we are gomg In 
with respect 'to the Justice Assistance Act that you so carefully 
drafted and have moved out of this subcommittee and gotten 
passed by the House really by a tremendous margin. It must hav:e 
been 4 or 5 to 1 or something like that. I hope that th~ Senat~ IS 
going to pass this bill before we go home for the electIOn p~rIOd, 
but I think this bill is also going to be a complement to that kind of 
direct financial assistance to local crime fi~hting officials. . 

With that, Mr. Chairman, let me break It off for your questIO?s. 
Again, just from one freshman who looks for counsel ~rom senIOr 
members, I want you to know h<;>w much I have apprecIated work­
ing with you in my first term In the Congress. I am grateful to 
have the chance to work with you on this legislation, as well. . 

Mr. HUGHES. Well, thank you, Ron. You are kind. I do not thmk 
of myself as a "senior member." [Laughter.] 

Does that mean I cannot run against the Congress anymore? 
[Laughter.] 

You have really given us a good sta~ement a~d I have got to co~­
mend you. You have done a good job In advancmg your concerns m 
this area and I am grateful. ., 

As you know, I have two basic concerns. One IS the n~xus Issue 
which our distinguished colleague from Ne~ York raI~ed. The 
second is resources. We are a lousy partner rIgh~ !-low wIth. State 
and local units of government. Weare not proVIdmg the kmd of 
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resources that are needed to do a good job. Our declination policy 
in bank robbery for instance right now is 80 percent in some juris­
dictions-or at least that is what it was; I have not gotten an 
update on it. 

We are doing a very good job in southern Florida right now with 
our task force operations, but we have moved them from other 
parts of the country. We have shortchanged other offices, and we 
have demonstrated that if we are really serious about addressing a 
particular crime problem, we can do it by committing the re­
sources. So those two areas really give me some concern. 

I agree with your assessment of the habitual offender provisions. 
The State prisons are overcrowded and they are up to their eye­
balls. Many jurisdictions are now releasing prisoners because of a 
reassessment of prison space. Some jurisdictions are under court 
orders to reduce the prison population but, Ron, we are crowded 
now in the Federal system also, and we are going to be terribly 
overcrowded if we do not make some major commitments at the 
Federal level. 

So I am not so sure that we are not going to have the same prob­
lem at the Federal level. My question to you basically would boil 
down to this: 

I think something is needed to try to focus in on the career 
criminals. I think we have got to take the scarce resources and 
target them in a very focused way to try to incarcerate those 
people, those habitual offenders that find themselves in the system 
first as juveniles and then as adult offenders. We have got to start 
doing it early on in the juvenile area. The habitual offenders in the 
juvenile system need a lot of attention because they often become 
our graduate students committing adult crimes. 

How would you feel about making the bill very focused and tying 
it in with those offenses where there is a Federal nexus, for in­
stance "armed robberies," it is pretty obvious from the criminal 
history that the individual is crossing State lines to commit of­
fenses. In those instances we can develop a career criminal pro­
gram which actually impacts into State commerce and also show a 
Federal nexus? How would you feel about that? 

Mr. WYDEN. Let me touch on the nexus question just for a second 
broadly, and then zero in on nexus as far as armed robberies are 
concerned. Mr. Chairman, it seems to me that when you talk about 
nexus you talk from the standpoint of both law and policy, public 
policy, and then from a strictly legal standpoint. 

The Justice Department, the Congressional Research Service, 
and others who have studied the question of nexus in this area 
have indicated that our bill is constitutional. They have looked at 
it from a legal standpoint. The Supreme Court has upheld other 
Federal statutes that stretch the commerce clause at least this far. 
The interstate commerce definition of "nexus" here would include 
firearms traveling in interstate commerce. Many career criminals 
fence stolen goods in interstate commerce. Many career criminals 
are drug addicts and trafficking in drugs involved in interstate 
commerce. Robbed businesses have their goods that are stolen sold 
in interstate commerce. 

So from a legal standpoint, I think we have passed constitutional 
muster and can meet the question of nexus. Those are opinions 
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that have been passed on, as I say, by the Justice Department, the 
Congressional Research Service, and several others who have stud­
ied the bill. 

Then we get to the policy question. 
Mr. HUGHES. That is the most important question. 
Mr. WYDEN. Which is important. I would make the case that be­

cause of the wave of crime that threatens to engulf us, from a 
policy standpoint that nexus ought to be found. 

Now you asked specifically about the armed robbery kind of situ­
ation where, yes, there is a sharper nexus there. And without prob­
ably having a chance to consult with the Senator who is pushing 
on the Senate side for this legislation, I probably should not get in 
too deep on this; but I think the feeling would be, Mr. Chairman, 
that if that was all we could get, that would be a beginning in the 
career criminal area. But before I would take a position on that, I 
would want to consult with him. 

I just feel, as I say, that not only can we meet the legal standard 
for constitutional muster, but from the policy standpoint I just 
think that because of what we have seen in this country we ought 
to stretch to find the nexus to deal with a very real problem. I 
think that is what the founders of our governmental system 
thought we ought to do, to stretch to deal with the real-world prob­
lems, and I think we are going to have this problem en our hands 
for a number of years to come. 

I can just share my feeling. I would much rather see us get ade­
quate resources to the law enforcement system rather than spend 
for some Darth Vador weapon systems that are not working very 
well and would not secure us very much if they did. But that is not 
on the agenda right now. That is not the choice. So we have got to 
figure out how to make our resources stretch further. 

So that is why I would hope that from a policy standpoint that 
we would find that nexus and be able to enact the career criminal 
legislation both on the robberies and on the burgla.ries side. 

Mr. HUGHES. I understand, and I respect your position. I suspect 
I would be a little more enthuasistic about that approach if we 
were better partners right now with the States on the matters that 
are truly Federal in jurisdiction and that we were committing the 
resources to do it. 

It has only been a few months ago that we had a declination 
policy in southern Florida of Federal prosecution of trafficking in 
two tons of marihuana or less. The State's attorney was up to his 
eyeballs, or she was, with marihuana and they were sending it 
back to the U.S. attorney. We have changed that policy, but that 
was the policy because of the lack of Federal resources in an area 
that is clearly Federal. 

Mr. WYDEN. If I might, Mr. Chairman, just on this question of 
resources, I do not think anyone-and certainly no one who has 
been in this area-debates that our Federal prisons are over­
crowded. I think that is obvious. But the projections are that sever­
al hundred beds would be available in the first year after this legis­
lation was enacted. Specifically, the Federal prison in Atlanta is 
scheduled to release several hundred Cuban refugees. Also I under­
stand that there is a Rand Corp. study in California that showed 
that by incarcerating the hardcore repeat offenders and not incar-
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cerating the first or second offenders, the rate of robbery and bur­
glary, and the total prison Population could be reduced. 

So in other words it is a matter of making sure what jail beds 
you have got in this system that you and I would like to see get 
more resources. What are we going to do to make sure that the 
available jail beds are used for the very worst kind of people that 
are out there in the system? 

Mr. HUGHES. I certainly agree with that. 
The gentleman from Michigan. 
Mr. SAWYER. I am sympathetic with the notion that the vast ma­

jority of the crimes committed-are committed by a relatively 
small number of people-and I think anybody who has been in law 
enforcement would agree. 

There are a couple of problems, though. One is the one the chair­
man just mentioned that, at least in my area, the western district 
of Michigan, the Federal Government will not prosecute most vio­
lations of the Doyer Act involving interstate transportation of 
stolen automobiles? They have stopped for a number of years pros­
ecuting that. 

They also will not normally prosecute bank robbery cases, even 
though they have jurisdiction. They will leave it to local prosecu­
tors. This of COUl'se, is also the case with respect to small amounts 
of drugs and some are not really that small. They just do not have 
the resources to take care of all of the things over which they al­
ready have jurisdiction. I, therefore, question whether giving them 
additional criminal jurisdiction is going to result in their doing 
much with it. 

There is a second and more important problem which I think has 
to be brought into play if this kind of thing is going to work. Michi­
gan is one of five or six States now that have mandatory additional 
2-year sentences, for any crime committed with a gun unl~ss the 
crime itself is having a gun. These sentences are not subject to 
parole or suspension and the defendant is not eligible for proba­
tion. 

We also have a career criminal statute, and have had for some 
time, which increases the penalty 50 percent, and by 100 percent 
for the third felony. We call it "supplementing." 

The problem is that both the gun law and the supplementing law 
is that they are used for plea bargaining purposes. It is hard for me 
to see how you avoid that, as a practical mat~er. If some~ody is ar­
rested for armed robbery, very often they will plead guIlty to the 
armed robbery-which in Michigan could carry up to life imprison­
ment, although they do not normally get that but to drop the man­
datory gun and/or they will plead to some other underlying offense 
if you agree to drop the supplement. 

\Vith the prosecutorial loads being what they are, and since the 
resources on the State and county level are no different than on 
the Federal level in light of the tre·mendous demand created by the 
amount of crime, how do you make the thing work when you have 
those practical aspects entering into it? 

Mr. WYDEN. Well, I think the proof in the pudding is that the 
local officials say they want it, and the Federal Government is on 
record as saying they want it. When I introduced this legislation, I 
consulted extensively with our district attorney and our U.S. attor-
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ney's office. And they said the first thing they liked about this was 
that in no way could it hurt. It would give them another tool. It 
would give them a chance to, in a few cases, work to really help a 
criminal justice system that is beleaguered. 

I started in my opening statement by saying that in Oregon if 
you are convicted of a serious felony and you are sentenced to 10 
years, you are out in just 1 % years or something like that. I think 
that when you look at these examples-and I would ask you per­
haps to just touch base with your own local officials and your own 
U.S. attorney's office, you will hear good things from them. 

Mr. SAWYER. I am in touch with them all the time. But there is 
no argument. Every local law enforcement official, whether he be a 
prosecuting attorney, which is what we call them in Michigan, a 
district attorney in other areas, or U.S. attorney they want all the 
tools they can get. I am sympathetic with them, but I would like to 
go a step further and see it work and get some teeth into it that it 
cannot be used for plea bargaining. Of course, they are delighted to 
have something else to plea bargain with. 

I just think it defeats the intent of the law when that is done so 
regularly, although it is hard for me to see how you prevent it 
from being done. I have been trying to draft some legislation 
myself to avoid this, but I have to confess that I have been less 
than satisfied with my own efforts along that line. Do you have 
any thoughts on that? 

Mr. WYDEN. I would have some thoughts on it. The question 
again is not unlike the question the chairman asked Senator Spec­
ter about guns. It brings us into a whole new area that I think 
would weigh this legislation down with such political problems that 
it could not go anywhere. I am sympathetic to that point, as well, 
dealing with the plea bargaining problem; but we have tried ~o 
keep this relatively simple and relatively direct. That is why we 
avoided some of the gun questions, which I happen--

Mr. SAWYER. But the mandatory gun sentencing now has the 
support of the NRA, for example. Who would be one of the forces 
lobbying against it. They now support that. 

Mr. WYDEN. You asked about the plea bargaining question. 
Mr. SAWYER. Yes; right. But you injected guns into the plea bar­

gaining question, which is a concern of mine. 
Mr. WYDEN, No; I used that as another example. You wanted us 

to add something--
Mr. SAWYER. Right. 
Mr. WYDEN [continuing]. Into the legislation dealing with plea 

bargaining. The chairman asked Senator Specter when he was here 
about some things that could be added to' the bill with guns, and 
the two problems I think are analogous. I think both of them would 
create so many additional problems for this legislation politically 
that it just would not go forward. I am very sympathetic to what 
you are talking about, and I would like to work on that, but I S11S­
pect it is going to be in a separate bill rather than attached to 
something like this. 

Mr. SAWYER. Well, what you say about Oregon, of course, is no 
different in the Federal Government or, really, in any of the States 
that I am familiar with. The actual time served i3 approximately 
about one-third of the sentence in most cases. If we ever get a 
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Criminal Code bill out of subcommittee, it will correct that in the 
Fede~a~. We have what we call "truth in sentencing" there. The 
way It. IS now,. everybody but the public knows what the actuaJ sen­
tence IS. The Judge knows when he sa1s "9" he means "3." The de­
fendant knows that when he says "9' he means "3," and so do all 
the !awyers. Bu~ the pres~ says he was sentenced to 9 and the 
publIc goes happIly on theIr way thinking he got 9, and it strikes 
~e that th~t should be changed. But that is somewhat of an addi­
tIonal questIOn. 

But any thought YOlf might gi~e as to how you prevent a weapon 
or a tool, s~ch as thIS from beIng used just for plea bargaining 
~ould be of Interest to me. I would really like to help push a thing 
lIke t~at. As I say, I worked on it myself and I have not been total­
ly satIsfied. 

Mr. WYDEN. As I s~id earlier, I am no authority on this area, and 
I am yerJ:' sympathetIc to what you are talking about. My only con­
cer.n IS, lIke an.oth~r area that we would get into, that this could 
weIgh down thIS bIll and break off some momentum. I think we 
have got s~>I~e momentum now because of the support of the 
Senate Judlcla~y Committee. I understand that the local law en­
forc~ment officI~ls around the cou?try are coming out for this, and 
commg out for It strongly. That IS why I would like to keep this 
?lose to what we have got now and attack the plea bargaining issue 
In a se:parate legislative initiative. But I would like to work with 
you on It because I think it is important. 

Mr. SAWYER. I yield back, Mr. Chairman. 
Mr. HUGHES. Thank you. 
The gentleman from New York. 
Mr. FISH. Thank you, Mr. Chairman. 

. I share the concern of my colleagues on the question of resources 
In the Federal jurisdiction. Sena~or Specter, for example, advanced 
the argument that the mere eXIstence of this bill on the statute 
books would cause. career criminals to think twice about a third of­
fense. But I submIt to you that the career criminal is a business­
man. He h.as made a decision not to be a Congressman or a lawyer 
b~t to go mto a -yery successful career with little overhead, smali 
rIsk of apprehensIOn, and no taxes. So that I think he would be the 
first pers?n. t~ find out that this really was not going to reach him 
and that It IS Just as a toothless tiger. 
. In determining the formulation in H.R. 6386, you must have con­

SIdered . ot~~r approaches and discarded them. Could you tell me 
about lImltI~g the cov~rage to existing Federal crimes such as 
b.ank robberIes, and other robberies within the Federal jurisdic­
tIon? 
. ~e.cond, if we are trying to .reach what is basically a State respon­

SIbIlIty, was any. thought gIven to a model law, or approaching 
some group that IS concerned with a uniform statute so that your 
mandatory provisions would be it?- effect throughout the 50 States? 
M~. WYDEN. On the first questIOn of whether other crimes were 

conSIdered, the answer to that is "yes." Senator Spectel' tried to 
tou?h on that, wh~ther there ought. to be rape-there were a wide 
varIety of other crImes considered. These two were singled out be­
caus~ we felt, that. this was one area where you could have a coop­
eratIve relatIOnshIp between local government and Federal pros- , , 
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ecutors when we talked to people at the local level. These were two 
areas that they singled out. That is why I trie~ to ~ite, for example, 
in my community the tremendous surge of crIme In those two par­
ticular areas. I think that has been true around the country. 

As far as the model law is concerned, I think that ~oes .not ad­
dress what the local jurisdictions need the most, w~Ich IS some 
help as far as individual cases, trying to stretch. theIr resour~es, 
someone who would be able to throw them a relatIvely modest lIfe­
line and get some of the very worst people in the community off 
the street. . 

I just happened to think when you touch~d e;arlIer on the 'profi~e 
of the career criminal, a guy who is not thmking about paymg hIS 
taxes and the rest, and I would agree with you. I just think those 
people play percentages. I think the idea now is that if you have 
got two convictions and this is on the books, you have got a chance. 
You have got a chance to be had; .w~ere~, t?day, you just move 
through the revolving door of the CrImInal Justice system. 

You know the district attorneys are strapped. You know the 
court docket is overloaded. You know that everything in the system 
focuses today on your not being placed at much risk. We are 
upping the ante. We are playing the percentages now so that we 
have got another tool and that person has ~ot to think a little bit 
more. I think that is something worth purSUIng. . 

So many of the juvenile offenders, a kid steal~ somethIng, makes 
a mistake that is not the person we are talking about. Senator 
Specter said the people who are most likely to get this are the ones 
not third offense but 8, 10, 12 offenses with those multicolored 
criminal records allover the country. I think that this legislation 
does send a message to those kind of people and is worth pursuing 
for that reason. 

Mr. FISH. There is just one other area I would like to comment 
on. I want to explore whether or not we have an ex post facto prob­
lem here. On the top of page 2 of the bill the relevant language 
provides that the defendant must commit either robbery or bur­
glary and that before the da~e of that rob~ery he must have been 
convicted of two other robberIes or burglarIes. 

Now let us assume this becomes law. Do you have a grace 
period? Or if this became la~ o.n Jan~ary 1, and ~ou .commi~ted a 
third robbery on January 2, IS It applIcable? Is thIS bIll applIcable 
to that individual? 

Mr. WYDEN. Mr. Fish, I was not aware of that problem. \Vith 
your consent and the chairman's consent, if we could get back to 
the subcommittee on that, it was in no way our intent to create an 
ex post facto problem. . 

Mr. FISH. Well, I do not know that you have. 
Mr. HUGHES. The record will remain open so that you can submit 

that. 
[The information referred to follows:] 
Mr WYDEN. The intent of HR 6386 is to permit prosecution of an individual 

charged with armed robbery or burglary even if the requisite two p~ior cO!lVictions 
occurred prior to the effective date of the new federal statute. I thmk thIS can be 
done without creating an ex post facto problem. 

My understanding of the ex post facto prohibition is that conduct that was legal 
or innocent at the time it occurred cannot be deemed illegal after the fact. In my 
view, the two prior convictions necessary to trigger federal criminal jurisdiction 
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under HR 6386 can in no way be classified as conduct that was legal at the time it 
occurred. 

The Library of Congress, in analyzing the constitutionality of Senator Specter's 
b~ll, noted that this statute would in many ways be an.alogous to the Dangerous Spe­
CIal Drug Offender statute (21 U.S.C. 849). This statute permits enhanced sentencing 
for persons previously convicted of two or more drug trafficking offenses. In United 
States v. Sierra (297 F.2d 531, cert. deni.ed 369 U.S. 853 (1962)] the Second Circuit 
Court of Appeals rejected a constitutional challenge to this statute based 011 both 
the Double Jeopardy Clause and the ex post facto prohibition. 

Mr. WYDEN. I would like to talk to counsel about that. And 
should counsel and the subcommittee find a problem in that area, 
we would attend to it and remedy it quickly. 

Mr. FISH. Thank you, Mr. Chairman. 
Mr. HUGHES. 'rhe gentleman from Ohio. 
Mr. KINDNESS. Thank you, Mr. Chairman. 
Mr. Wyden, I would appreciate your thoughts on another aspect 

of the practicality of this proposal, which involves law enforcement 
personnel investigating and preparing the evidence for prosecution. 
Let us suppose that we have a situation involving someone who has 
been convicted twice previously of robbery or burglary in the city 
of Portland or wherever, and local law enforcement resources are 
employed in gathering evidence, investigating the case, preparing 
for prosecution, and for the filing of an information or the obtain­
ing of an indictment. 

At w:hat . point would the U.S. attorney really have the authority 
or motIvatIOn to ask to have Federal law enforcement or investiga­
tory resources applied to this case? The practicalities of it seem to 
me to be something that we have seen evidenced in other circum­
stances. It almost requires that you approach something of this 
nature with a task-force type of approach, and that implies a geo­
graphic fix on the approach. 

Otherwise, there is likely to be a lack of actual concurrent action 
or the getting together of local and perhaps State and Federal law 
enforcement personnel to coordinate the investigation. 

Would you have any comment in that area? 
Mr. WYDEN. I think, first, that the law enforcement coordinating 

committees that are now being established in each of the 94 Feder­
al judicial districts-and this was one of the AG's key recommenda­
tions-provides us that kind of a forum for coordination and con­
sultation. 

There is no question that concurrent jurisdiction is a tricky kind 
of matte:!'. I just think with these committees now in place, the re­
ports are that they are working well already, facilitating the kind 
of routine sharing of information that we would like to see that 
this legislation will complement the effort that is taking plac~ now. 

The other thing is, you describe the way a situation like this 
~ight arise in a real world nature of law enforcement. My feeling 
IS that the U.S. attorney is not likely to be aware of the applicabil­
ity of this statute to a particular defendant unless the local au-
thorities came forward. . 

So I . thhik right from the outset you see some consultation 
simply because the local people are coming to them saying, you 
know, we have been working in this area, it is not a high-profile, 
headline-grabbing thing. The local people know they have some­
thing on their hands that is a problem. They want to sit down and 
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consult with people at the Federal level who might be able to give 
them some assistance, who might be able to move as we should on 
that person. .... 

I think just by nature of how these sItuatIOns are gOIng to arIs~, 
with people on the Federal level D?t knowing. aJ:>out . them u~tIl 
people at the local level bring them In to them, It IS gOIng to br10g 
about the kind of consultation and dialog that we wa~t. to see. 

Mr. KINDNESS. OK. I think I differ in my evaluatIOn of human 
nature. If the resources have been employed t~ p~epare a pr~secu­
tion-that is, to get the case prepare~ for an IndICtmen~ or mfor­
mation to be filed-presumably, barring some shor~co~1Og of the 
State law, the local prosecutor is going to s~y ~n thIS kInd o~ case: 
"We have got the goods on this person at thIS time and we wIll put 
him away for good." . .... . 

I can hardly conceIve of a sItuatIOn In whIch, barrIng a shortcom­
ing in State law, the local prosecutor would say~, "Our people are 
turning this case over to you, Mr. U.S. Attorne.y, and the U.s. at­
torney would say, "We do not have any file on It at all; ~e have no 
evidence put together of o~r oyvn, we haye to ~o ~ ce;,taln amount 
of restructuring or reexamInatIOn of the InvestigatIon. 

You have an element of delay, perhaps. Coordination might be a 
lot better than I am describing, but it is just a little hard for me ~o 
foresee very much use of this. You have indicated that the use of It 
would not be all that great, of course. . 

But let me turn to one other point, just as a small item .. I bel~eve 
I know the answer to this but I want to be sure of the 1OtentIOn. 
On page 3 of the bill in lines 9 and 10, there is referer~ce. to the 
Attorney General or the Assistant Attorney Gene:al. cert.lfY1Og two 
items. I believe that is intended to mean certifYIng In such. a 
manner that that would be made part of the record of the court, 10 
the U.S. district court, when the indictment or information is made 
a part of the record there. 

Is that the correct intention? 
Mr. WYDEN. I think that it is, yes. 
Mr. KINDNESS. Thank you. 
Thank you, Mr. Chairman. I yield back. 
Mr. HUGHES. Thank you, Mr. Kindness. And thank you, Ron. 
Mr. WYDEN. Thank you very much, Mr. Chairman. 
[The statement follows:] 

PREPARED STATEMENT OF CONGRESSMAN RON WYDEN 

Mr. Chairman, I first want to express my .sincere. appreciation. t.o you and to the 
members of the subcommittee for holding thIS hearmg and for gIVIng me. an oppor­
tunity to testify on behalf of the Armed Robbery. and Burglary PreventIOn Act of 
1982 (HR 6386), a bill I introduced <JU May 13 of this year. . . .. 

As you know, this bill would permit federal, prosecutIOn. of an mdIVI~ua~ who, 
after being previously convicted ~f two or more felony rob,herles. or burglarIes m any 
jurisdiction, is charged with a thIrd robbery or burglary mvolvIng the use of a fire-

arm. I . . al d ld t . Conviction under this new section of the federa CrImIn co e wou rIgger a 
minimum 15-year sentence in a federal p~nitentiary with no possibility of paro.le. 

Mr. Chairman, I introduced this legislation after heari~g ~ou~tles~ horror st(:>n~s 
from my Portland, Oregon constituents about the dr~mat~c rI~e In crIme-especIally 
crimes against property-and how it has affected the~r dally hves. . 

Serious crime in Portland increased 2t1 per cent In 1981, the fastest rate of In­
crease in the country. This surge was led by a 30 per cent increase in robberies and 
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burglaries. On a per capita basis, Portland now ranks second nationally in serious 
crime .and ~~cond in crimes against property. 
S~mor clt~ens and others are force~ to become prisoners in their own homes, 

afrrud that, If they venture out, they wIll be attacked on the street or their homes 
will be broken into and ransacked. 

This situation is certainly not unique to Portl[!.nd, Oregon. National statistics are 
equally sobering. Public opinion polls consistently show that crime ranks at the 
very top of problems that are of deep conc~rn to all Americans. 

Vi<;>lent crime is anonymous and viciou::s. It is physically, psychologically and fi­
nanCIally devastating to the lives of its innocent victims. 

I do not expect HR 6386 to solve America's crime problem by itself. Instead I see 
it as a small but solid step in the right direction, an opportunity for the feder~l gov­
ern.ment to lend a ~uch:needed hand to beleaguered local criminal justice officials 
trymg to grapple WIth thIS unprecedented crime wave. 

It's no secret that local criminal justice resources are stretched to the limit-and 
beyond. Because .of a.limited number of prosecutors and investigators, a huge back­
log of cases pendmg m our courts, and a severe shortage of jail space. 'lur cities and 
states are rapidly losing the war on crime. . 
. Local officials are forced to resort to excessive plea bargaining, too many proba­

tIOnary sentences and too-early parole for many serious offenders. 
Eighty percent of all convicted felons were sentenced to probation in Oregon in 

1980. Hard-core criminals sentenced to the state penitentiary end up serving an 
~verage of only 17 months, even though the average sentence levied for these felons 
18 9.9 years. 
. I:t;t Ne~ york Ci~y in 1979, only 4,000 fo 5::l9,000 reported felonies resulted in even 

hmlted IncarceratIOn. The Deputy Police Commissioner recently noted that "large 
numbers of people with very serious criminal histories are serving only three to six 
months, largely because of plea bargaining." 

My bill .would expand federal criminal jurisdiction narrowly by focusing on the 
worst h~bltual o.ffenders. ~he numb~r ~f crimes committed by career criminals is 
trul~ mmd-b?ggh~g. A le~dmg stt~dy mdICated that 50 percent of all crime and % of 
all vIOlelilt crI~e IS commltted by Just 6 percent of the criminal popUlation. 

Because thIS legislation does not call for an increase in funding for the Justice 
Departmeut, I ~ould not expect to see a large number of federal prosecutions. It is 
my understandmg that the Justice Department has indicated that approximately 
500 cases could be prosecuted-and 500 convicted defendants incarcerated-without 
any increase in federal resources. 

Even with limited federal prosecution and incarceration I believe this bill could 
playa significant role in reducing the epidemic of armed ~obberies and burglaries. 

~f several hundr~d <;>f the ~orst career criminals are sentenced to 15-year federal 
prIson terms, that m Itself WIll prevent tens of thousands of robberies and burglar-
Ies. .... 

More important, the existence of this sort of tough no-nonsense federal statute 
should have a substantial deterrent effect. .. 

The type of criminal this legislation seeks to stop is rational, calculating and 
street-smart. 
Awarene~s ~f this new federal statute will filter quickly down to the street. Once 

a career cr.lmm~l has been apprehended and convicted twice of robbery and bur­
glary, 1:e wIll t~lI~k long and hard about doing it again. 

A thIrd conVICtIon no longer will mean another trip through the revolving door of 
a severely overloaded local criminal justice system. 

These people no longer will be back on the streets again in a matter of a few 
hours, weeks or months-after pleading guilty to a reduced charge or after being 
paroled prematurely because the state penitentiary or county jail is overflowing. 

Repeat offenders 110 longer will be able to assume that they can thumb their nose 
~t the syst:e~ and quickly return to a life of preying on the safety and property of 
Innocent VIctIms. 

They instead will be faced with the very real possibility of spending 15 years in a 
federal penitentiary with no possibility of parole. 

Mr. Chairman, HR 6386 is very similar to Senator Specter's Armed Career Crimi­
nal Act (S 1688). There are a number of minor differences, however most of which 
reflect consultation with the subcommittee staff. ' 

My bill does no~ includ~ a. restrictive bail provisi?n. It is silent on the question.of 
whether or not prIOr conVIctIons need to be alleged m the indictment. v '. 

The offense itself is defined more narrowly in HR 6386. Conspiracy to commit a 
robbery or burglary and attempted robbery or burglary are not included. 

i 
I 
~ 

1 



r-, .,..,., - .... ""'~ ....... --..,...,"or"k."..",..~-----~-- ---

\ 

The section outlining the relationship between local and federal prosecutors in de­
ciding which cases should be prosecuted in federal court has been redrafted at the 
suggestion of the subcommittee staff to mirror the notification and certification sec­
tion of the Criminal Code Revision Act of 1980. 

I am aware that this issue of concurrent jurisdiction is a particularly sticky one. 
While it would not be appropriate to permit local officials to exercise absolute veto 
authority over a federal criminal statute, I certainly would not expect or condone 
federal prosecutors yanking jurisdiction away from local prosecutors without exten­
sive prior consultation and consent. 

I honestly do not feel that-in practice-this would be a serious problem. 
For one thing, initial investigation of robberies and burglaries would remain with 

local authorities. The U.S. Attorney would most likely not even be aware of the ap­
plicability of this statute to a particular defendant unless notified by local authori­
ties. 

These are not high profile, headline-grabbing crimes. I do not forseee a local 
prosecutor objecting to limited federal prosecution of carefully selected defendants. 
Such individuals would have already passed through the local system twice and re­
habilitation efforts would obviously have failed. 

In addition, the Law Enforcement Coordinating Committees now being established 
in each of the 94 federal judicial districts-a key recommendation of the Atto:mey 
General's Task Force OIl Violent Crime-will provide an excellent forum for coneul­
tation and coordination betw.een state and local prosecutors. 

I am told that nearly all of these committees now are in place and are working 
very well thus far. They are specifically designed to facilitate routine sharing of in­
formation, joint investigations and prosecutions, and planning for resource alloca­
tion and overall law enforcement strategy. 

In short, I feel that these committees are tailor made to avoid concurrent jurisdic­
tion problems. 

I also feel that this bill would complement rather than interfere with state habit­
ual offender "enhanced sentencing" statutes. These statutes are of little value if 
prison space is not available or local prosecutors lack adequate resources. A federal 
career criminal bill would assist local officials by triggering federal prosecution and 
incarceration of the worst habitual offenders. 

This legislation would also complement local career criminal prosecution units 
that have sprung up in response to the incredible number of crimes committed by 
career criminals. By providing adequate investigatory time and resources and se­
verely restricting plea bargaining, these units reflect a serious attempt to crack 
down on the worst habitual offenders. 

Career criminal units are one of 13 programs that would be eligible for federal 
matching funds under the Justice Assistance Act (HR 4481) that was so ably drafted 
by this subcommittee and passed the House by a 4-1 margin last February. It is my 
sincere hope that the Senate will also pass this bill before time runs out in the 97th 
Congress. There is no question that direct financial assistance is what local crime­
fighting officials need more than anything else. 

Mr. Chairman, I am well aware that the crimes punishment under HR 6386 tradi­
tionally have been left to state and local governments. I also believe that we should 
not expand federal criminal jurisdiction unless it is clearly necessary. 

But I think we all must realize violent crime is a national problem that has 
reached the point where a modest and thoughtful expanded federal role should be 
seriously considered. 

I honestly do not think a case ever would arise under HH 6386 where a US Attor­
ney would commence prosecution over the objections of a local prosecutor. The 
nature of the crimes involved dictate instead a system of consultation and coordina­
tion, with local and federal authorities working together to deal swiftly and effec­
tively with the worst habitual offenders. 

With millions of Americans paralyzed by crime and the fear of crime, I believe 
the federal government should actively search for ways to lend a hand. 

The Attorney General's Task Force on Violent Crime recognized that increased 
cooperation and coordination between federal and local prosecutors and investiga­
tors could effectiveiy enhance the war against crime. 

Your Justice Assistance Act, Mr. Chairman, would provide a much needed finan­
cial shot-in-the-arm to the local criminal justice system by helping fund proven suc­
cessful programs. 

I think a career criminal bill could provide a modest but solid third step in a reju­
venated federal effort to assist local officials in grappling with this unprecedented epi­
demic of crime. 
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Mr. HUGHES. I wonder if w h 
Roger Olsen come forward perh can ave Alexander Lehrer and 
is the county prosecutor of'Mon apsth a panel. Alexander Lehrer 
on behalf of the National Distri:A~t Coun~, N.~. ~e is testifying 

Mr. Lehrer was born in Tom . orneys Ssoclabon. 
public school system. He went ~n ~~~ ~.~ and. educated in their 
where he graduated with a B S de. nlver~Ity of Connecticut, 
then from Notre Dame Law" egree: ill bUSIness in 1966, and 
c!erked for a New Jersey Super~~:CI ~ ~69. He ~~b~equently 
bced law in Asbury Park N J' ou, c ancery diVISIon, prac­
been a prosecutor in Mon~o~th Just nort~ of my district, and has 
State director of New Jersey's co~unty ~Incfe h1978. He is also the 
Attorneys Association. ponen 0 t e National District ii e welcome you, Prosecutor Lehrer 

Mr. HLEHRER. Thank you, Mr. Chair~an 
r. UGHES. Mr. Olsen who is t' . 

ceived his B.A. degree fr~m the U~o. s r~ger to t~IS committee, re-

i~j~a~~6iti:~L~M.ti~ai:x~i~~~f fr~:GeB~Jt °h~f~~~~i ~f L~~~~ 
ty m 1977. rom eorge WashIngton Universi-

He was a deputy district attor . 0 kl 
torney with the Tax Division of tl~eb IS D a and, Calif.; a trial at-
~ngaged in the private practice of ia~ i~ S::~men~ of Justice and 

J~~i~ ~~Y~d~i:u~~~:~:t~~~:~~ilities with ~h~cD~~:~!::S~i 
as well as the Office of Internatio~a1rA~t .and :r:ppellate sections, 
come you here today once again aIrs. r. Olsen, we wel-

Mr. OLSEN. Thank you. . 
Mr. HUGHES We have t t 

will be made ~ part of tlie°~~c~:d ements: Wi~hout objection, they 
stand in recess for about 10 mi t' At thIS pOInt, we are going to 

[Recess.] nu es, so we can go catch our vote. 
Mr. HUGHES The meet' '11 

why don't yO'; proceed? mg WI come to order. Prosecutor Lehrer, 

TESTIMONY OF ALEXANDER D 
OF MONMOUTH COUNTY F . LEHRER, COUNTY PROSECUTOR 
NATIONAL DISTRICT ATTO:::V~Ok~stC:AT~~NBEHALF OF THE 
Mr. LEHRER. Mr. Chairman I sin I, . 

t:y t? address you on behalf or'the Nce[.e y ilf.rec~ate the opportuni­
clatIOn on this subject matter d t lOna ~strlct Attorneys Asso­
here. Although you are not ~ an am partICularly honored to be 
t~~t you have been, especially fn fhngressm~n, ~ ~ave .alw:=tys felt 
CItIzens of New Jersey to the north e areas 0 crImInal JustIce. The 
are doing, and very proud of you thr~ very proud of the work you 
Jersey. a you are representing New 
~r. HUGHES. Well, thank you 
~Id you get that? . 

--M~: ~~~E~TETh~n~:tln the~.!!lrmative]. [Laughter.] 
posed to this I~gislation ~~dI s~~!;ict Attornhys Association is op­
law of the land. This proposed lemsl Yt .urges t Idat It no~ become the 

b.& a Ion wou establIsh a Federal 
, 
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crime and provide a sentence of not less than 15 years for a third 
or subsequent burglary or robbery while armed. 

The prosecutors of America have traditionally placed the highest 
priority on the apprehension, conviction, and incarceration of 
armed robbers and burglars. These crimes have historically been 
the responsibility of local law enforcement officials, and they are 
the ones most competent to deal with the problem due to their ex­
pertise and familiarity with local conditions and offenders. 

Few dispute that law enforcement in America is essentially a 
local responsibility. This was most recently recognized by the At­
torney General's Task Force on Violent Crime. The report was 
based on the premise that: 

In general, Federal action is appropriate when one or more of the following four 
conditions are met: 

The crime requires the creation and exercise of federal jurisdiction because it: 
Materially affects interstate commerce; occurs on a Federal reservation or in the 

District of Columbia; involves large criminal organizations or conspiracies that can 
be presumed to operate in the several states; or is a crime directed at a target of 
overriding national importance, such as the President of the United States. 

The problem caused by career robbers and burglars does not, 
under the above guidelines, require the degree of Federal cogni­
zance contemplated by this act. Indeed, this expansion of Federal 
jurisdiction in the absence of compelling reasons threatens the deli­
cate balance between Federal and local governments. 

There are other significant reasons why this legislation should 
not be enacted. In most jurisdictions encompassing large metropoli­
tan areas U.S. attorneys cannot prosecute the serious cases cur­
rently presented to them and currently within their Federal juris­
diction. This is evident from the declination policies and prosecu­
tion guidelines presently being followed. Guidelines followed by 
U.S. at!orneys under extensive latitude of the Federal Government 
determIne the Federal caseload. Within these guidelines, a determi­
nation is made by the individual U.S. attorney as to what offenses 
will be prosecuted in Federal court, and what offenses will be de­
clined and left for the local prosecutor to pursue or go unprosecut­
ed. 

These declination policies in the 3-year period from 1976 to 1979 
resulted in a 48-percent decline in the prosecution of bank robbery 
cases, a 40-percent decline in the prosecution of mail fraud cases 
and almost a !>O-percent dec~ease in the prosecution of weapon~ 
cases. ProsecutIOns of other vIOlence-related cases also were declin­
ing in that period. Auto theft prosecutions were down more than 63 
percent; cargo theft ~rosecutions were down about 60 percent; and 
drug-related pr.osecutIOns were down about 37 percent. 

I respectfully submit that it is unreasonable to create a Federal 
crime for burglary and robbery when the U.S. attorneys cannot 
cope with their present serious caseload. And recent Federal cut­
backs have further diluted the Federal presence in the most seri­
ous areas of narcotics and weapons enforcement. 

The Attorney General's Task Force on Violent Crime found that a 
satisfactory level of cooperation between Federal State and local 
law enforcement officials does not now exist in e~ery ju'risdiction. 
This lack of cooperation is a chronic problem caused, among other 
things, by jurisdictional disputes. 

\ 
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In an attempt .to remedy this, the Attorney General, following 
the recommendatIOns of the task force, has instructed each U.S. at­
torney to establish a law enforcement coordinating committee in 
each Federal district. This committee is comprised of Federal State 
an~ local la~ enforcement. of~cials, including prosecutors, ~nd is 
deSIgned to Improve coordmatIOn and cooperation and to resolve 
any disputes and misunderstandings which threaten to hamper law 
enforcement or threaten the amicable working relationship be­
tween the parties. 
. In addit~on to these positive efforts, a group known as the execu­

tIve 'Yorking group has been meeting quarterly since December 
1979, In an attempt to resolve Federal, State and local conflicts be­
tween prosecutors. Members of the executive working group are 
drawn from the leadership of the National District Attorneys Asso­
ciation, the National Association of Attorneys General and the 
U.S. Department of Justice. While much remains to be' done and 
~he task.of course is an ongoing one, much progress has been made 
m resolvIng some of these age-old conflicts. 

At a time when positive efforts are being made to improve the 
relations between Federal, State and local officials, the Armed Rob­
bery and Burglary Prevention Act of 1982 will be counterproduc­
tive to these efforts. 

The majority of States provide a penalty more severe than set 
forth in the proposed legislation for career criminals. In fact we 
heard Senator Specter testify this morning that 41 States have that 
legislation out of the 50. This legislation provideS for a penalty of 
not less than 15 years and a fine of not more than $10,000. Most 
States have habitual offender statutes which provide for a maxi­
mum of life imprisonment upon conviction of the repeat offender. 

In New Jersey, for example a first offense conviction of burglary 
is a first ~egree crime with a maximum sentence of 20 years and a 
presumptIve sentence of 15 years in prison. In addition in the New 
Jersey Criminal Code there are provisions for minimum mandatory 
p~roles which would be one-half of that 15-year period, or 7 % years 
~I~hout p~role for a first .offe~se. There are also enhancement pro­
VISIOn WhIch under certaIn cirumstances can further increase the 
sentence of a first offense. New Jersey also has enacted a strong 
repeat offender statute that would allow a superior court judge to 
sentence up to life imprisonment. 

The State judiciary has demonstrated a clear commitment to 
remove career criminals from our streets. It is respectfully submit­
ted that the State judiciary would be more sensitive to the needs of 
the public in meting out harsh sentences for career criminals, since 
they. must .answer to the public on a daily basis through local 
medIa and In some cas~s th~ough the electoral process. In addition, 
under the proposed legislatIOn Federal courts would be sentencing 
~he h~bit~al offe~der for the first time from a written presentence 
m.vestIgatIOn, whIle the local courts would be personally familiar 
WIth the defendant and his criminal history and propensities. 

The National District Attorneys Association and the prosecutors 
of America have been the forerunners in State and Federal law en­
forcement cooperation for the safety and benefit of the American 
pu~lic. In the past? they have ent.husiastically lobbied for any legis­
lation on the natIOnal level WhICh would strengthen cooperative 
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law enforcement efforts to insure the safety, peace and domestic 
tranquillity of the American public.. . . 

However, it is respectfully submItted that thIs proposed legIsla-
tion will accomplish none of these laudable goals and we strongly 
urge its defeat. . . . L' 

The National District Attorneys AssocIat~on a:' ,the VOIce lor 
America's prosecutors will continue to offer lts opInI.ons on e~sen­
tial Federal legislation for the protection .of the A~erlcan pubhc. It 
is respectfully submitted that the energIes of thl:' commItte~ ~nd 
the Federal Government are urgently needed In reestab~Ishi~g 
LEAA and drafting Federal legislation to er~dic~te the e~)ldemiC 
importation and sale of da~gero.us drug~, WhICh IS the major con­
tributing factor to violent crIme In AmerIca. 

Mr. HUGHES. Thank you very much for an excellent statement. I 
must say, you have put ~our finger ~ight on a number of concerns 
expressed by this commIttee, an~ I m ~lso happy to report that 
there is some progress on the Justice ASSIstance Act. . . 

Mr. LEHRER. I am well aware of that. We are f~lloW1ng It. We 
support you 100 perc~nt ~n it and if you, need anythIng from us we 
will be happy to furnISh It to you. , . 

Mr. HUGHES. At this time I suggest we take Mr. Olsen s testimo-
ny. And then discuss these issues with both of you. 

Mr. LEHRER. Fine. 
[Statement of Mr. Lehrer follows:] 

PREPARED STATEMENT OF ALExANDER D. LEHRER, THE NATIONAL DISTRICT ATTORNEYS 
AssOCIATION 

Mr. Chairman, members of the committee: I 8.ppreci8.~ ~he opportunit~ to address 
you on behalf of the National District Attorneys AssoclatIOn on the subject of H.R. 
6386, "The Armed Robbery and Burglary ~reyent~on Act of 1982". . ., " 

The National District Attorneys Assoclation 18 opposed to this legISlation ana 
strongly urges that it not become the law of our land. . 

This proposed legislation would establish a federal crime and proVlde ~ sentence 
of not less than 15 years for a third or subsequent burglary or .robbery ~h~le armed. 

'l"he prosecutors <?f ~erica ~ave tradi~ionally placed the highest prIOrity on the 
apprehension conVlction and mcarceratIon of armed robbers and burglars, .These 
crimes have historically been the responsibility of local law enforcement. officlals.as 
they are the ones most competent to deal with the problem due to thelr expertIse 
and familiarity with local conditions and offende~.. . . . 

Few dispute that law enforcement in America lS essentIapy a local responsl~llIty. 
This was most recently recognized by the AttorneY.general s Task Force o~ Vl.olent 
Crime. The report was based on the pre~ise that: I~ ~eneral, federal action 18 ap­
propriate when on~ or more of t~e followmg fo~r condltIons a!e ~e.t: . . . 

The crime requlres the creation and exercIse of federal Jurisdictu:~n beca~e It. 
Materially affects interstate commerce; occurs on. a f~eral reserv~tIO!l or m the 
District of Columbia; involves large criminal or~an~bons or consplracles tha~ ~an 
be presumed to operate in several ~ta~s; and 18 dlrected ~t a targ~t of overndmg 
national importance (e.g., an assassmatlon atempt on the lIfe of a hlgh federal offi-
cial" 

The problem caused by career robbers and. burglars does not" und~f the above 
guidelines require the degree of federal cognlZ8Ilce contemplated by: The Armed 
Robbery ~d Burglary Prevention Act of 1982". Indeed this expansion of federal ju­
risdiction in the absence of compelling reasons threatens the delicate balance be-
tween federal and local governments. .,. 

There are other significant reasons why th18 le~labon should not be enacted. In 
most jurisdictions encompassing large metropolItan areas ~ .~. at~rneys cannot 
prosecute the serious cases cur~ently 'pre~nted to them. pt18, 18 eVldent from the 
declination policies and prosecution guIdelInes presently bemg followed. 

Guidelines followed by U.S. attorneys un~er. extensive ~ati~ude of the f~era! go~­
ernment determine the federal caseload. Wlthin these guldelmes a determmatIOn 18 
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made by the individual U.S. attorney what offenses will be prosecuted in federal 
court and what offenses will be declined and left for the local prosecutor to pursue. 

These declination policies, in the three year period 1976-79, resulted in a 48 per­
cent decline in the prosecution of bank robbery cases, a 40 percent decline in the 
prosecution of mail fraud cases, and almost a 60 percent decrease in the prosecution 
of weapons cases. Prosecutions of other violence-related cases also declined; auto 
theft prosecutions down more than 63 percent; cargo theft prosecutions down about 
60 percent; drug-related prosecutions down about 37 percent. 

I respectfully submit that it is unreasonable to create a new federal crime fnr bur­
glary and robbery when the United States attorneys cannot cope with their present 
serious caseload and recent federal cutbacks have further diluted the federal pres­
ence in narcotics and weapons enforcement. 

The Attorney General's Task Force on Violent Crime found that: "A satisfactory 
level of cooperation among federal, state and local law enforcement officials does 
not now exist in every jurisdiction". This lack of cooperation is a chronic problem 
caused, among other things, by jurisdictional disputes. In an attempt to remedy this, 
the Attorney General, following the recommendations of the Task Force, has in­
sltructed each U.S. attorney to establish a Law Enforcement Coordinating Commit­
tee in each federal district. This committee is comprised of federal, state, and local 
law enforcement officers, including prosecutors and is designed to improve coordina­
tion and cooperation and to resolve any disputes and misunderstandings which 
threaten to hamper law enforcement or threatens the amicable working relation-
ships between the parties. , 

In addition to these positive efforts, a group known as "Executive Working 
Group" has been meeting quarterly since December, 1979, in an attempt to resolve 
federal, state, and local conflicts between prosecutors. Members of the Executive 
Working Group are drawn from the leadership of the National District Attorneys 
Association, the National Association of Attorneys General, and the United States 
Department of Justice. While much remains to be done, and the task is an ongoing 
one, much progress has been made in resolving some age-old conflicts. 

At a time when positive efforts are being made to improve the relations between 
federal, state, and local officials, "The Armed Robbery and Burglary Prevention Act 
of 1982" will be counterproductive to these efforts. 

The majority of states provide a penalty more severe than set forth in the pro­
posed legislation for career criminals. This legislation provides for a penalty of not 
less than 15 years and a fine of not more than $10,000. Most states have habitual 
offender statutes which provide for a maximum of life imprisonmsnt upon convic­
tion of the repeat offender. 

The state judiciary has demonstrated a clear commitment to remove career crimi­
nals from our streets. It is respectfully submittad that the state judiciary would be 
more sensitive t.o the needs of the public in meting out harsh sentences for career 
criminals since they must answer to the public on a daily basis through local media, 
and in some cases, through the electoral process. In addition, under the proposed 
legislation, federal courts would be sentencing the habitual offender for the first 
time from a written presentence investigation while the local courts would be per­
sonally familiar with the defendant and his criminal history and propensities. 

The National District Attorneys Association and the prosecutors of America have 
been the forerunners in state and federal law enforcement cooperation for the 
safety and benefit of the American public. In the past, they have enthusiastically 
lobbied for any legislation on the national level which would strengthen cooperative 
law enforcement efforts to ensure the safety, peace, and domestic tranquility of the 
American public. As previously stated, it is respectfully submitted this proposed leg­
islation will accomplish none of these laudable goals and we strongly urge its defeat. 

The National District Attorneys Association as the voice for America's prosecu­
tors will continue to offer its opinions on essential federal legislation for the protec­
tion of the American public. It is respectfully submitted that the energies of this 
committee are urgently needed in reestablishing LEAA and drafting federal legisla­
tion to eradicate the epidemic importation and sale of dangerous drugs which is the 
major contributing factor to violent crime in America. 

TESTIMONY OF ROGER OLSEN, DEPUTY ASSISTANT ATTORNEY 
GENERAL, CRIMINAL DIVISION, U.S. DEPARTMENT OF JUSTICE 

Mr. OLSEN. Thank you, Mr. Chairman. 
I will not go through the entire statement. Let me just briefly 

highlight some of the points that I heard earlier this morning, , 
I 
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touching on those issues that are the focus of discussion this morn­
ing as they relate to: first, whether or not States already have in 
effect today career criminal provisions, mandatory jail terms, and 
whether or not those are ineffective in that they are used for plea 
bargaining purposes; second, what about the Federal prosecutorial 
efforts in the areas of bank robberies and auto theft; and third, 
what about the question of the sufficient nexus of making this con­
stitutional. 

With respect to the State career criminal laws, on whether or 
not they are ineffective and used as a tool for plea bargaining pur­
poses, we do not think that is the correct assessment. We think 
that the career criminal laws that are in effect are effective. They 
are used effectively by the States. 

The question of whether they are used for plea bargaining, how­
ever, is perhaps an incorrect a~sessment of their utilization. 
Rather, the States are so burdened with cases, the courts are 
crowded, that. it is simply a fact of life in both the Federal and the 
State systems that plea bargaining exists. 

I would not like the record to reflect the fact that there is a view 
that is prevailing that mandatory jail terms, minimum terms, are 
ineffective; and second, that they may be used for some improper 
purposes. I know that my colleague to my right agrees with me in 
that respect. 

With respect to the question whether, since the Federal system 
has a history of declinations, which are a matter of record, how do 
we reconcile that with the proposal today? I think the answer is 
that you have to look a little bit to the history of bank robbery and 
the auto theft provisions, that they were enacted at a time when it 
was necessary to have Federal jurisdiction in order to provide as­
sistance for local and State prosecutions. 

But times have changed. As those times have changed, we have 
found that there are many cases involving bank robbery and auto 
theft that are primarily local in nature, that can best be handled 
by the State and local prosecutors. The declination policy with re­
spect to the drug cases, I think, is an example of the problem that, 
as drug trafficking and smuggling increases in this country, which 
is a direct cause of violent crime, the Federal system does not have 
the resources. 

But one of the things that I think is also clear is that this admin­
istration is focusing more and more on violent crimes and reestab­
lishing the priorities for prosecution in those cases. 

One question raised earlier was whether or not the statute, or 
the proposed bill, would be unconstitutional because it is ex post 
facto in nature. The answer is that in the view of the Department 
of Justice, it would not be. Whether or not it would be a sufficient 
nexus for the other interstate commerce provisions, we think, as I 
have stated in my written statement, that if there is sufficient lan­
guage requiring that nexus in the impact on interstate commerce, 
that would respond to the constitutional questions. 

I would now submit to any questions the chairman may have. 
[The prepared statement of Mr. Olsen follows:] 
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STATEMENT 

OF 

ROGER M. OLSEN 
DEPUTY ASSISTANT ATTORNEY GENERAL 

CRIMINAL DIVISION 

I am pleased- to~ppear before the 
Subcommittee to pre­

sent the views of 
the Department of Justice 

on H.R. 6386, the 
Armed Robbery and B 

urglary Prevention Act. 
The Department endorses th 

e concept of this bill 

its sponsor that there is 
for we share the belief of 

a definite role for the federal 
government in assisting the 

states to combat the menace to 
society posed b 

y armed career robbers 
and burglars. We do n t 

however, favor the b' 0 , 
111 as drafted and will 

point out several 
areas in which, in 

our View, H.R. 6386 can b 
e improved along the 

endorsed. 

lines of S. 1688, a Similar bill which the 
Department has 

As drafted H.R. 6386 would in limited 
circumstances 

provide federal jurisdiction f 
. or the prosecution of persons 

charged w1th armed robber 
. y or armed burglary where the defendant 

has two p b r10r urglary or robbery 
convictions. The proposed 

legislation involves a number 
of significant features 

t d designed 
o eal with the problem of 

the recidivist offender 
provides that defendants convicted 

• The bill 

under this provision are 
subject to a term of imprisonment 

of fifteen years to life 
without the benefit 

of probation, parole, or 
a suspended 

sentence. The bill also dd 
a resses the important question of 

enactment. 

concurrent federal-state 
jurisdiction that would 

resul t from its 

below. 

These features f 
o the bill are discussed more 

fully 
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This legislative proposal is intended to assist the 

national effort to combat the rising incidence of violent crime. 

It recognizes the need to deal effectively with those offenders 

who habitually prey upon the property and safety of innocent 

victims, and it recognizes the impact which unchecked violent 

crime has upon the social and economic fabric of the entire 

nation. 

H.R. 6386 is designed to apply to recidivist armed 

robbers and burglars. Studies consistently have underscored the • 

fact that ;3 small percentage of repea.t offenders are responsible 

for an extraordinarily disproportionate percentage of robberies 

and burglaries. It is our judgment that ~he bill appropriately 

focuses on the critical problem of the repeat offender who uses 

a firearm in the commission of yet another robbery or burglary. 

The provisions of H.R. 6386 apply only to those recidivists who 

already have been convicted of two felony burglary or robbery 

offenses and who by engaging in the commission of a third such 

violent offense have demonstrated their incorrigibility and 

continuing danger to our society. This, we have concluded, is a 

proper area for federal assistance to the states. 

Although robbery and burglary are offenses tradi­

tionally prosecuted by the states, it is our view that making 

available federal jurisdiction over a limited number of these 

crimes in the discrete manner of H.R. 6386 is both an appropri-

ate aid to the states and is constitutional. Under the 

Commerce Clause, Congress has the power to regulate even purely 

., 
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intrastate activity where that activity "combined with like 

conduct by others similarly situated, affects commerce among the 

states •••• II See, e.g., National League of Cities v. Usery, ' 

426 U.S. 833, 840 (1976). 

Specifically, the courts have sustained Congress' 

authority to regulate intrastate transactions in firearms, see 

18 U.S.C. 921-928, on the theory that such transactions affect 

interstate commerce. See Huddleston v. United States, 415 U.S. 

814 (1974). Moreover, cases that have"dealt with t~e power of 

Congress under the Commerce Clause to enact statutes prohibiting 

convicted felons from possessing firearms (see 18 U.S.C. App. 

Sec. 1202) have uniformly upheld such a power. See Stevens v. 

united States, 440 F.2d 144 (6th Cir.1971); United States v. 

Burton, 475 F.2d 469 (8th Cir.), cert. denied, 414 U.S. 835 

(1973); United States v. Weatherford, 471 F.2d (7th Cir.), 

cert. denied, 411 u.S. 972 (1973); see also, United States v. 

Bass, 404 U.S. 336 (1971). The rationale supporting these 

firearms statutes applies equally to the use of a firearm in the 

commission of an offense as addressed by this bill. We would 

suggest, however, that Congressional findings as to the effect 

of armed burglary and robbery on interstate commerce would 

facilitate the bill's passing constitutional muster. See Perez v. 

united States, 402 U.S. 146 (1971). 

with respect to the sentencing provisions of H.R. 6388 we 

support the concept of enhanced penalties for career criminals. 

The proposed Act provides a mandatory minimum penalty of no less 

than fifteen years' imprisonment and up to life. Substantial 

, 
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periods of incarceration for persons who have demonstrated 

repeatedly that they are a violent threat is one way of ensuring 

the safety of our communities and curtailing the dispropor­

tionate number of offenses committed by career criminals. The 

. .. f the proposed legislation is consistent sentenclng proVlslon 0 

with the mandatory sentence recommendations of the Attorney 

General's Task Force on Violent Crime. The effectiveness of the 

sentencing provision is underscored by the bill's prohibition 

against suspended sentences, probation; and parole. Defendants 

convicted under this Act will have to serve at least fifteen 

years in prison and will be ineligible for probation or parole. 

The battle against violent crime is one of the top 

priorities of the Department of Justice. We believe this 

legislation targets a critical area of the violent crime problem 

and provides for a concrete federal participation in attacking 

that problem with a limited expenditure of additional 

resources. We do not anticipate significant additional 

expenditures for investigation and prosecution of the limited 

class of offenders targeted by this bill, nor do we expect that 

the limited additional federal prison population resulting from 

prosecution under this provision will impose an undue hardship. 

Although specific estimates are difficult to determine, it is 

our belief that this is one of the most cost-effective means of 

making an impact on violent crime. The incapacitation of even a 

small number of recidivist robbers and burglars would save our 

communities millions of dollars. 

.. 
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We are sensitive to the issues of federalism inherent in 
this bill , and we do not view this legislation invitation as an 
to intrude into those areas of law enforcement which state and 

local authorities traditionally have prosecuted. Indeed, we 

anticipate that there would be only a very limited number of 

federal prosecutions under this bill. H.R. 6386 recognizes the 

importance of federal-state law enforcement coordination in 

prosecuting violent crime as well as the principal role state 

law enforcement authorities traditionally have played in this 

area. 

As indicated, however, although the Department of 

Justice supports the thrust of the bill and the specific 

features of it discussed heretofore, we have serious concerns 

about several of the bill's provisions and would like to suggest 

areas in which modifications or clarifications are necessary to 

enhanc~ its effectiveness. 

Our first and most serious concern is with the bill's 

attempt to dictate the precise manner in which the states and 

the federal government are to consult to decide which sovereign 

will prosecute an offense which is a violation of the new 

statute and also of state law. H.R. 6386 provides that 

notification of a federal prosecution must normally be given to 

state authorities. Moreover, no person may be prosecuted under 

the bill's provisions until the Attorney General or a designated 

Assistant Attorney General certifies that the state prosecuting 

authorities were notified of the prcposed ~ederal prosecution 

before the formal institution of charges and did not object, or 

, 
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certifies that no state prosecution was pending or likely. The 

bill would also allow federal prosecution without notification 

of state authorities, even if state charges were pending, only 

on the personal, non-delegable certification of the Attorney 

General that federal prosecution was required in the interests 

of justice. Thus, H.R. 6386 would allow a state prosecuting 

authority to halt a planned federal prosecution simply by 

objecting to it for any reason in which event federal prose­

cution could only be initiated on the ~ersonal authorization of 

the Attorney General. 

Our objections to this cumbersome procedure are 

three-fold. First, obtaining authority from the Attorney 

General would take several days during which the defendant may 

flee or the prosecution may become impracticable for some other 

reason; second, it seems extravagant and unnecessary to burden 

the Attorney General personally with such a decision; and 

finally, even though H.R. 6386 states that the failure of the 

federal government to comply with the notification and certifi-

cation requirements would not create any rights for the 

defendant, the fact that such procedural requirements are set 

out as part of the criminal offense may cause a court to find an 

obligation on the part of the government to comply strictly or 

forego the prosecution. Thus, although we strongly concur with 

the author of H.R. 6386 that prosecutions under the new statute 

should be carefully coordinated between the concerned state and 

the federal government, we much prefer that this be expressed 

generally as the intent of Congress in a section of the bill 

separate from that setting out the offense, the approach taken 

in S. 1688 as approved by the Judiciary Committee. As a practi-

cal matter we would anticipate that the Law Enforcement Coord in-

ating Committees in each district would consider issues of 

concurrent jurisdiction arising out of this legislation. In 

some districts the decision as to which sovereign should 

prosecute would be made generally and in others on a case-by-

case basis. 

There are several other provisions of H.R. 6386 which we 

believe should .be substantially redrafted. 

First, H.R. 6386 does not cover conspiracies to commit 

robbery or burglary, although it would reach attempts by 

defining robbery and burglary as including attempted robbery or 

burglary. In our view it should clearly cover, as does S. 1688 

as approved, anyone who commits, attempts to commit, or con-

spires to commit an armed burglary or robbery who has been twice 

previously convicted of robbery or burglary or an attempt or 

conspiracy to commit such an offense. 

Second, H.R. 6386 requires that the firearm be in the 

actual possession of a person "present at the site~ of a robbery 

or burglary. Applying the statute only to the person who 

carried the gun is too narrow. It should reach anyone who 

commits, conspires to commit, or attempts to commit robbery or 

burglary while he or an any other participant is in possession 

~f a firearm. Moreover, the intent and scope of the phrase 

, 
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"present at the site" is not clear. For example, it may preclude 

the prosecution of a lookout or getaway car driver, even if he 

was armed. 

Third, the definitions of the terms "robbery" and 

"burglary" are not helpful. They are defined in H.R. 6386 as 

"any offense in violation of the law of the united states or of 

any state that, at the time of the commission of such offense 

(A) is classified by the jurisdiction ,involved as 

burglary/robbery or attempted burglary/robbery; and (B) is " 

punishabla by a term of imprisonment exceeding one year." It is 

not clear whether this would include state offenses that do not 

use the terms "robbery" or "burglary," such as a statute that 

proscribes criminal entry with different gradations for the 

types of structures entered and the acts intended therein. It 

would be preferable to cover attempted robbery or burglary in 

the offense itself and state in the definitional section or in 

the legislative history that burglary, for example, is intended 

to include not only common law burglary or an offense that uses 

the term, but any form of criminal entry. 

Fourth, H.R. 6386 requires that the two prior con-

victions be proved as an element of the offense, whereas S. 1688 

provides that they need not be alleged in the indictment or 

proved as an element of the offense but rather shall be proved 

to the court at or before sentencing to show jurisdiction. In 

one sense, requiring proof that the defendant is a twice 

convicted robber or burglar might be seen to enhance the 

prosecution of the case since the jury is made aware of his past 

... 
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convictions for offenses similar to the one for which he is 

presently on trial. Such an approach is constitutionally 

permissible, and in fact is adopted l"n the Gun Control Act 

(18 U.S.C. 921 et. seq. and 18 Sec U.S.C. App. 1201 et. seq.) 

which prohibits convicted felons from receiving and possessing 

firearms, and in 18 U.S.C. 842(i) which prohibits convicted 

felons from receiving or t ransporting explosives. 

Cases construing these statute,s have generally held that 

the government may t" pu 1n evidence of more than one' prior felony 

conviction and is not required to accept a defendant's offer to 

stipulate that he is a convicted felon. United States v. 

Burkhardt, 545 F.2d 14 (6th Cir. 1976),. United States v. 

Brinklow, 560 F.2d 1003 (lOth Cir. 1977); United States v. 

Kalana, 549 F.2d 594 (9th Cir. 1976). The Seventh Circuit has 

held, however, that the government normally cannot prove more 

than one prior felony, United St ~~~~~a~t~e~s v. Ro~, 603 F.2d 640 

(1979), and other courts have t d h no e t at there are situations 

where it might be prejudicial t " o perm1t the government to prove 

a large number of convictions. United States v. Smith, 520 F.2d 

544 (8th Cir. 1975); United States v. Barfield, 527 F.2d 838 

(5th Cir. 1976.) 

Requiring proof of the prior c "t" 
onV1~ 10ns to the jury in 

our judgment can lead to unfairness to the defendant and seems 

unnecessary. Moreover, the lengthy mandatory sentence for a 

person convicted of this offense, while clearly appropriate, may 

cause some courts to examine especially critically the manner in 

which the convictions were presented or commented upon in an 
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attempt to find prejudice to the defendant. Allowing the 

convictions to be proven to the court to establish jurisdiction 

1 We would recommend that H.R. eliminates this potential prob em. 

6386 be amended to handle the proof of the prior felonies in a 

fashion comparable to that in S. 1688. 

11 h ti as our bail laws are reformed Finally, unt suc me 

generally so as to allow pretrial consideration of a defendant's 

to t he community, we would suggest that H.R. 6386 dangerousness 

sl'ml'lar to that in S. 1688 providing that a include a provision 

i h arme d robbery or burglary under the bill be person charged w t 
'1 appeal only under the more admitted to bail pending trla or 

restrictive conditions of 18 U.S.C. 3148 which apply after 

d h 'ch allow a court to conviction or in capital cases an w 1 

h community as well as risk of flight. 
consider danger to t e 

t would we lcome the opportunity to work The Departmen 

with the subcommittee 1n drafting the numerous changes in the 

bill I have discussed. Mr. Chairman, that concludes my prepared 

remarks and I would be glad to try to answer any questions the 

subcommittee may have. 
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Mr. HUGHES, Thank you. 
Mr. Olsen, I quite agree with you, I think that we are reexamin­

ing our commitment of resources. Unfortunately, we begin so low 
that I am afraid it is going to be awhile before we provide the var­
ious law enforcement agencies and the other links in the criminal 
justice system with the resources that are really needed. 

Plea bargaining is certainly a necessary evil, but I look upon 
plea bargaining as just really meting out in many instances prag­
matic justice simply because we do not have the resources to do the 
work. In these situations, cases become a statistic with the adminis­
trative office of the courts; if it is over 3 months, get rid of it. I do 
not care what you do, get rid of it. If you have to dismiss it, dismiss 
it. That is the attitude of a lot of folks, unfortunately, in the 
system, and it is a direct result of our failure to commit resources. 
Although I see some progress, it is not nearly enough. 

And the drug problems, which as you aptly point out are directly 
related to crimes of violence and property crimes, they severely 
impact the States. Much of the States caseload is caused because 
we have been lousy partners, in doing a decent job in intelligence 
gathering overseas. If we did a better job, a better job of interdict­
ing where we could, at the choke points and other places, we would 
do a better job of stemming the flow. 

This, I believe, is the major task of the Federal Government, in 
addition to trying to talk a little more to law enforcement agencies 
and use task force operations to leverage expertise. But I have 
some difficulty, I must concede, of enlarging the scope of Federal 
jurisdiction, unless there is that nexus, No.1; and until we have 
managed to do a better job of providing resources for equally im­
portant areas of enforcement. 

I asked the question of Ron Wyden, Congressman Wyden, when 
he was here, of how he would feel about making the legislation 
more focused, to make sure there is a direct nexus, tying it in with 
those instances where it has a direct impact on interstate com­
merce, for instance, where the record shows that a defendant is 
jumping around from jurisdiction to jurisdiction, convictions in 
Pennsylvania, New Jersey, New York, where perhaps there might 
be some direct connection, that we could tie it to interstate com­
merce. 

That would address the four areas that the prosecutor has indi­
cated are clearly areas that the Federal jurisdiction should be in­
voked. How would you feel about that? 

Mr. OLSEN. There are two answers to that. One is, I think we 
would be in favor of them, but not as an alternative to what is pro­
posed today. 

I think the focus of Senator Specter's bill is really examining a 
small percentage of offenders who create a disproportionately large 
amount of crime, with the view that this vehicle, this proposal, 
would really be seen as a safety valve to relieve some of the pres­
sure from the State systems with a minimum use of Federal re­
sources, because the crimes themselves do not entail or require the 
utilization of exhaustive Federal investigative resources. So I think 
that is the focus on it, the object being to provide some mechanism 
by which the Federal criminal justice system could serve in some 
assistance capacity to the State and local criminal justice systems. 
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In terms of what my views are on expanding the sentencing pro­
visions for three-time losers who are violating, I assume, purely 
Federal jurisdictional crimes, I am not sure the Department has .of­
ficially taken a position on that and I would prefer to confer wIth 
my colleagues about that and to submit the views into the record 
at a later time. 

But from a personal standpoint, I think the general view is th~t 
anything we can do to get greater jurisdiction over the offenders IS 
something that we all want. 

Mr. HUGHES. I have a couple of questions in that regard, then. 
The States do not feel that this is an area the Federal Government 
should move into. They feel that they can adequately handle, with 
existing tools, these offenders, and that they are the ones that 
often track these individuals. 

They have the case histories, as the prosecutor indicated. They 
know the defendants. Under these bills, the Federal Government 
would be called upon to come in with somebody who might be to­
tally cold to the Federal system, other than the fact that he has 
sustained a third conviction where a handgun was Involved. 

What response do you have to that? Here is a situation where 
the State does not feel that that is a problem for the Federal Gov­
ernment. It seems to run contrary to the general philosophy of ~he 
administration, which is basically to encourage the States, WhICh 
have the primary responsibility for local offenses, particularly vio­
lent crime, to have local jurisdiction. 

Mr. OLSEN. I think the answer is that this is not an attempt at 
criticizing State and local law enforcement and making any allega­
tions that they are not capable or competent to handle th~ prob­
lem. It is really viewed as an overall assessment that working t?­
gether is desirable-and one way to work more closely together IS 
to provide a vehicle that would assist the State and local prosecu-
tions in these areas. . 

But the object would be that these would be a relatively limited 
number of cases nationwide, they would not interfere with or 
impair the jurisdiction of the States and the county prosecutors, 
but that they would really be providing a safety valv,e, a vehicle to 
render some assistance. 

The object really is to get the violent criminals off tht: streets. I 
think this proposal is a small step forward in that dIrection of rec­
ognizing that the Federal syst~m of criminal j~s.tice ou~ht to ~e 
playing a slightly greater role In terms of provIdmg asSIstance In 
violent crime areas. 

Mr. HUGHES. Why not do it in this fashion? The Justice Assist­
ance Act, which as you know is one of my favorite topics, has a cat­
egory for career criminals. In a lot of jurisdictions they do a pretty 
good job with habitual offenders. Some really do not do the job that 
other jurisdictions do. 

But why would that not be the proper vehicle? Is there some­
thing magical about a Federal conviction that would send a differ­
ent message? You know, what is it about a Federal conviction for 
an offender committing a robbery with a handgun carrying a 15-
year penalty that would not be as equally persuasive by a statute 
such as New Jersey has, where life imprisonment can be imposed 
on that individual? 
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Mr. OLSEN. I think the answer is that, as far as the legislative 
proposal, I would have to go back and get my latest reading from 
OMB and Mr. Meese. As far as the overall question about how 
these cases ought to be prosecuted between the Federal and the 
State governments, I think the answer is that at the present time 
we do have an incredible level of violent criminal activity on the 
streets of America, that both the State and the Federal criminal 
justice systems are trying to figure out the best way they can to 
solve the problem. . 

It is wonderful to talk about jurisdictional guidelines and turf 
and where you are going and where you are not going. But to the 
people of America, what they want is a problem solved, and one of 
the ways of solving the problem is to look at whether or not the 
Federal criminal justice system might provide some assistance. 

While it is clear that the primary responsibility is with the State 
and local prosecutions in this area, I think the idea is that States 
now have prisons that are overcrowded, that cause early release of 
offenders, that their courts are more crowded than the federal 
system is, and that while the Federal system may have a record of 
declinations, that perhaps one way of reevaluating that and provid­
ing direct assistance to the States and locals is to take what I call a 
minor step forward overall. 

You are basically talking about three-time losers. We were out­
side during one of the breaks and some of the fellows from the Jus­
tice Department and I were talking about the fact that when we 
grew up, we grew up learning that three-time losers went away for 
life. Now we are talking about trying to get some Federal legisla­
tion to do something about three-time losers. 

I do not think it is simply a turf battle. I think it is a matter of 
simply beginning to work more closely together. One way to do 
that is with the proposal that is really Senator Specter's. 

Mr. HUGHES. Let me just ask you, then, one additional question. 
If I understand you correctly, you say that there is nothing magical 
about a Federal conviction as opposed to State. However, we have 
some prison resources that the States do not. "'ny could that not 
be addressed by an exchange program, where the Federal Govern­
ment can take offenders, for instance violent offenders that fall 
into this category, on a contractual basis with the States? 

Mr. OLSEN. Now I know I am in over my head, because I do not 
know the answer. 

Mr. HUGHES. You see, I really believe that Prosecutor Lehrer, 
like most of the prosecutors I know without exception, would love 
to put away people that are three-time losers, and could do it with­
out any question if we had the prison space. So space is a problem. 

Mr. OLSEN. I agree with that. 
Mr. HUGHES. Until we get our act together, until we do a better 

job of managing the scarce resources and building the new prisons 
that are essential in this country, it seems to me that that might 
be one way to address that problem. 

Mr. OLSEN. It is perfectly clear that Federal, State, and local 
prosecutors have the same objective. It is a question of whether or 
not this vehicle that is one step in the right direction can satisfy 
those problems, 

Mr. HUGHES. Prosecutor Lehrer. , , 
I 
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Mr. LEHRER. If I could just address something that has arisen 
during your questioning. He talked about truth in sentencing, and 
I really believe firmly in truth in sentencing. I know from our 
papers, we say the rapist was sentenced to 25 years and it really 
means 5 years. 

Let us talk about truth in legislation for a .minute and let us talk 
about truth in Senator Specter's proposed legislation. What we are 
really dealing with here is 500 cases throughout this land, which 
means 5 cases per district. Let us not fool the American public that 
the American Government is going to come in and stop violent 
armed robbery crimes. 

What they are really going to do is take 500 cases and tell the 
public that we are solving the problem, when we are not solving 
the problem. Let the Federal Government do what they are 
charged with by the Constitution. Let them prosecute bank robber­
ies. 

If I may share one little anecdote with you, being a young naive 
prosecutor about 4 years ago and having read all the books I was 
supposed to read and having watched all the J. Edgar Hoover 
movies I felt relatively secure that if my bank was robbed the FBI 
would come in and solve it within minutes. About 2 mon.ths into 
my term the FBI resident agent in charge of New Jersey came to 
meet with me and the 53 police chiefs in my jurisdiction and said, 
congratulations, men, you are now in charge of bank robberies in 
the county of Monmouth. 

I said, wait a minute. Where is J. Edgar Hoover and all your FBI 
agents coming in to solve all these bank robberies? He said, the pri­
orities of the Government have changed. You are now in the bank 
robbery business. You have to understand the impact on the 53 
municipalities in my county and my office, because for over the 30-
year period that the FBI had taken jurisdiction of bank robberies 
they had developed an excellent expertise and a fine working rela­
tionship with local departments and county prosecutors. All of a 
sudden we were now solely charged with that responsibility, an 
onerous responsibility. 

We have been in the armed robbery business ever since 1776. 
The local prosecutors have always been in the armed robbery busi­
ness. We know it better than everyone. You give us that prison 
space, we will make sure that these 500 people never see the light 
of day again. Repeat offender statutes are in effect in 41 jurisdic-
tions in this country. . I" 

Now, the Congressman from Oregon spoke earlier, and I do not 
dispute he has a big problem in Oregon, but may I suggest to this 
committee and through this committee to the gentleman from 
Oregon, that this problem could be easily remedied by State legisla­
tion. All you have to do is look to the State of New Jersey for 
model legislation in that area, and I have outlined that previously 
in my testimony. 

The Congressman from Michigan raised the issue of how do you 
enforce mandatory sentencing. We have what is called the Graves 
Act, which says if you commit a crime using a handgun or a 
weapon you will do at least 3 years. The way it was to be handled 
was discussed at a meeting of the 21 county prosecutors in the 
State of New Jersey. We agreed that the legislature had said that 
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those people will go to jail for at least 3 years. We have agreed that 
we shoul? ,not plea bargain that offense away. 
I~ addItion to .th~t, the co~rts have buttressed the legislature by 

saYIng once an IndICtment IS returned charging a Graves Act of­
fense, the judge cannot dismiss it unless the prosecutor can prove 
to the court on the record that he cannot prove his case. So the 3-
~ear mandatory se!ltencin~ for a ~n-related felony in New Jersey 
IS very, ver.y effective and IS workmg, working so well that we are 
full at the Inn. As you know, we are now using Fort Dix with a 
co~tractual agreement with the Federal Government to house our 
prIsoners. 

So those a~e idsues I think we ought to look at. I want to make 
one other thmg perfectly clear, sir. This is not a turf argument I 
B:lll not here to say I am )ealous of my turf. I w:;tnt-and I speak for 
the prosecutors of AmerIca-we want to enter mto cooperative law 
enforcement efforts, and I have said in the main body of my text 
that we have always done that. 

W?at we ~re reall:y tal~ing about and trying to bring to the at­
tentIOn of thIS commIttee IS the fact that there are so many areas 
that the Federal Government is uniquely capable of handling that 
would take the pressure off of us so that we could do the things 
that we are supposed to be doing. 

Mr .. ~UGHES. Let me just ask you a question. How much plea 
bargaInIng takes place prior to indictment? 

Mr. LEHRER. Prior to indictment in Graves Act cases, sir? 
Mr. HUGHES. Yes. 
Mr. LEHRER. Very little. Very, very little. You mean in gun of­

fense cases? 
Mr. HUGHES. Yes. 
Mr. LEHR~R. I can speak ?n~y in Monmouth County's jurisdiction. 

yery, very httl~. I kn<?w thIS IS n<?t a popular thing to say in Wash­
m~on, but ~ wIl! say It: ~ am agaInst handguns. I would love to see 
natIOnalleglslatIOn bannmg handguns. 

Mr. HUGHES. Strike that from the record. [Laughter.] 
~r. LEHRER. I am sorry, but that is my personal prosecutorial 

phIlosophy. I have seen too many mangled and dead bodies as a 
result of handguns, and I feel any offense committed with a hand­
gun must b~ treated as an ~xample so that other people will not do 
the same thIng. I know I wIll not be getting any contributions from 
the NRA now, but I am not running for office. 

Mr .. OLSEN. Mr. Chairman, there is a legal maxim that silence, if 
anythIng, connotes acceptance. I would like the record to reflect 
that I was not silent on that last point. 

Mr. HUGHES. OK. Anything further? 
[No response.] 
Mr. HUGHES. T~ank you very much, thank you both very much. 

We really apprecIate the valuable cont.ribution you have made to 
us today. Thank you. 

I wonder if Dr. Wellford will come forward, along with Ms. Aiye-
toro. ~ 

~r. W.ellford received his bachelor and master's degrees from the 
UnIversIty .of Maryland and his Ph. D. from the University of 
PennsylvanIa. From 1976 to 1979 he was Deputy Assistant Direc- , 
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tor, Office of Policy and Planning, Department of Justice, and Ad­
ministrator of the Federal Justice Research Program from 1979 to 
1981. 

He is currently the director and a professor at the Institute of 
Criminal Justice and Criminology at the University of Maryland, 
where he is working on methods of predicting habitual offenders. 

Welcome today, Dr. Wellford. We have your statement which, 
without objection, will be made a part of the record. 

Ms. Aiyetoro, who is an attorney with the national prison project 
of the American Civil Liberties Union, is also most welcome here 
today. Ms. Aiyetoro has graduated with a B.A. degree from Clark 
University in Massachusetts, a master's degree in social work from 
Wa..'ihington University in St. Louis, and cum laude from St. Louis 
Law School. Prior to her present responsibilities with the ACLU, 
she was with the Civil Rights Division of the Department of Jus­
tice. 

Ms. Aiyetoro, we welcome you. And likewise, we have your state­
ment, which without objection will be made a part of the record. 
You may proceed also as you see fit. 

I wonder if we can, before we get underway-and we will start 
with you, Ms. Aiyetoro-if possibly we could just recess for a couple 
of minutes. I have something that I must take care of. 

[Recess.] 
Mr. HUGHES. The subcommittee will come to order. 
I apologize for that delay. 
OK, Ms. Aiyetoro, why don't you begin? 

TESTIMONY OF ADJOA AIYETORO, NATIONAL PRISON PROJECT, 
AMERICAN CIVIL LIBERTIES UNION 

Ms. AIYETORO. Thank you very much. 
I am speaking on behalf of the national prison project, as you 

stated in your introduction. We are in opposition to the bill that is 
now 'before the subcommittee. I am not going to go over all of the 
testimony that we have submitted. I would like to highlight several 
points that we have made in our testimony, and then will answer 
any additional questions. 

First of all, I think that it is important to set the context for why 
in fact we are opposed to the bill. In addition to the specific weak­
nesses we find in the bill and what would be an astronomical cost 
to the Federal Government, we believe that the resources required 
by this bill if we are in fact going to decrease the crime rate need 
to be put into progTams other than increasing the incarceration 
time of persons who have been convicted of the crimes. 

We feel that the studies that have been done on crime and crimi­
nal behavior once people are incarcerated as well as the numerous 
court cases which we have been involved with should be used by 
this subcommittee and any committee which is charged with the 
responsibility of addressing the problem of crime in our society. 
This case and studies clearly indicate that current incarceration 
practices and lengthening the time of incarceration are not the an­
swers to the problem of crime. 

More specifically as it relates to the specific bill that is before 
the subcommittee, we feel, as has been stated earlier by several 
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persons, that in fact this is, an unconstitutional extension of the 
Federal jurisdiction. To in fact make a Federal offense of crimes 
~hat have been traditionally local offenses stretches the responsibil­
Ity of the Government in the criminal justice area to one which 
Federal Government intervention is not necessary or permitted. 

More germane to the content of the bill, we believe that the costs 
of this bill are astronomical, and the costs are more startling be­
cause they are what we call hidden costs. The cost to this Govern­
ment of in fact imprisoning 500 additional persons, as our testimo­
ny points out, will be $7.5 million per year in additional costs. The 
legislation requires a IS-year minimum sentence, and I am not 
~ood . on th~ ~illions and trillions, my figure shows it is $1,025 mil­
hon .In addI~lOn to what has already been spent will be required if 
you In fact Incarcerate 500 more men and women for a period of 15 
years. 

In addition to the costs of just incarcerating them, you would 
also have additional costs as it relates to building additional pris­
ons, if J:'ou in fact are going to incarcerate 500 more people a year. 
The estImates, well documented estimates of the cost of prison con­
struction .is anywhere from $50,000 to $100,000 per cell for prison 
con~t~uctlOn'.1f we take the low figure of $50,000, talking about 500 
ad(htIonal prisoners, we are talking about $25 million for the con­
struction of one prison to house the additional 500 persons. 

Now, why do we say prison construction is necessitated by this 
act. As some of the people have pointed out, and as we well know 
at the prison project, since we have litigated many of the cases th~ 
majority of prisons within the United States are woefully ~ver­
cr<;>wded. The ¥ederal prison system is no exception. The Federal 
prIson system In August 1982 was 17 percent overcrowded. That is 
5,000 additional persons than in fact the rated capacity of the Fed­
eral prisons would hold. 

Someone mentioned today that if you remove the Cubans that 
are now in the Federal prison in Atlanta, then you would have 
space for the 500 additional persons that this legislation would 
prosecute or would allow the Federal Government to prosecute. 
That in effect is an erroneous conclusion. When you are 5,000 per­
sons overcrowded, the removal of several hundred Cubans is not 
going to have a real effect upon the overcrowded condition in the 
Federal prisons. 

In add!tion to those costs would be the increased costs to the U.S. 
attorney s staff. The U.S. Government seems to want us to believe 
that there would be no additional cost and that the current staff 
could handle the situation. Either that means that one the cur­
rent staff is not at this point working up to the le~el which they 
should, and ! think that needs to be investigated if that is in fact 
the case, or It means that in fact they will change their priorities 
and not do some of the work they are doing now. 

If in fact they are going to maintain their current workload it 
would necessitate an increase in staff to handle 500 additional pros­
ecutions. 

In addition to that, and perhaps a concern that we really don't 
want to take a real position on in terms of just the whole issue of 
plea bargaining, but if you look at what happens now, as relates to 
the trials of many persons, which was discussed briefly today, 
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many persons do not go through the whole process of trial because 
they in fact do plea, make a plea, as it relates to some crime. 

Most people are not going to plead guilty when they are going to 
automatically get a minimum of 15 years without possibility of 
parole. So what you are also doing with this system is increasing 
the number of people that will in fact demand to have a full trial, 
which will require full governmental resources to in fact assure 
that the person gets the absolutely fair trial that they are supposed 
to get within the system. 

As I stated earlier in the introductions to my remar~, the na­
tional prison project believes the amount of money we are talking· 
about, the millions and millions of dollars for just instituting this 
legislation for the first year-we are not even addressing the total 
amount of money needed to maintain the program years after­
this amount of money could be better spent by funding programs 
within prisons to develop educational and vocational programs so 
that persons who are one- and two-time offenders do not continue 
to come out of our prisons without training and skills, and further 
complicating the discrimination due to their incarceration. 

Unskilled and untrained convicts of prisons, when released, 
become more desperate than they were even before they went into 
prison because they are unable to find meaningful employment and 
thus, they return to prison. 

Two, using money for developing alternatives to long-term incar­
ceration which would include a strong job-training program and 
programs within our many communities for persons who become 
involved in the criminal justice system for the very first time. Such 
programs have been instituted in some jurisdictions to deal with ju­
veniles as well as first-time young adult offenders. 

Three, developing restitution programs to victims (this is also a 
punishment to the person who has committed the crime), whereby 
the person committing the crime is required to pay some restitu­
tion not only in monetary ways but also in terms of work. Many 
programs that have been discussed in various jurisdictions would 
require the prisoner to do some type of work either specifically for 
the victim or as it relates to some aspect of the victim's life. 

Additional alternatives to incarceration would include developing 
programs within the community for one- and two-time offenders, 
especially offendem of nonviolent crimes. I mention that because in 
fact part of the bill would in effect incarcerate persons who may 
not have in fact committed a violent crime prior to their third of­
fense with a firearm. 

Additionally, a problem with the bill, and I am jumping a little 
ahead of myself, but I think it fits in here, a problem with the bill 
is, not only could the two priors be non related to firearms, they 
could be two burglaries, breaking into a warehouse where the door 
was n.ot locked and it had been abandoned for years and ste.flling 
property in the value of $100 or $200. So, the crimes themf,l .. alves 
that could be committed prior to the third offense could be crimes 
that were not violent crimes and were not crimes from what I un­
derstand the testimony of Mr. Specter and the other persons who 
speak in favor of the bill which in fact this bill was drafted to ad­
dress. 
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We also believe that the evidence is strong that mandatory sen­
tencing, as was mentioned by the representative from Michigan, is 
not really an effective legislation to deter crime. We think that 
many of the persons who have testified today have brushed over 
the issue of whether in fact mandatory sentencing or the Habitual 
Criminals Act being passed across the country have in fact done 
what they are intended to do. 

The evidence is far from clear. In fact, if we look at the evidence 
very closely, we see that the evidence tends to show that at this 
point in time there is no deterrent, or a very, very minimum deter­
rent effect. The deterrent effect is usually related to the person 
who is sentenced to long-term incarceration, that is, it deters this 
person but it does not have to have an impact on the crime rate. 

We point out that in Michigan and Massachusetts, where manda­
tory sentencing laws were passed, as well as in New York, the 
crime rate did not decrease. Rather than the crime rate decreasing, 
convictions and prosecutions decreased. The basic unfairnesses in 
the act results not only because it does not consider the various 
factors that make up the circumstances of the crime, but in fact, is 
directly related to the fact that the two priors may be without a 
fir€~arm. The prior convictions may in fact be for crimes against 
property of very little monetary value. Those aspects of the bill 
make the bill very unfair to the individual person before the crimi­
nal justice system. 

Thank you. 
[The statement follows:] 

1 
i 
I 
~ 

1 



\ 

48 

TESTIMONY OF THE 

NATIONAL PRISON PROJECT. 

BEFORE THE HOUSE JUDICIARY COMMITTEE 

SUBCOMMITTEE ON CRIME 

Introduction 

My name is Adjoa A. Aiyetoro and I am a staff attorney with 

the Washington based National Prison'Project of the American Civil 

Liberties Union. Through litigation and public education the 

National Prison Project seeks to protect prisoners' rights, to assist 

in bringing conditions in the nation's prisons up to constitution-

ally required minimums, and to develop ~ational, less costly, more 

humane and more effective aLternatives to incarceration. We ar.e 

primarily a litigation project and it is from the experiences we 

have had in prison litigation across the country that I testify on 

behalf of the National Prison Project. 

The Armed Robbery and Burglary Prevention Act~now before this 

Subcommittee is a mandatory minimum sentencing bill. The National 

Prison Project testifies in opposition to this proposed legislation. 

Mandatory sentencing laws are ineffective crime prevention mechanisms 

while at the same time they increase costs to taxpayers. Additionally 

H.R. 6386 treats similarly very different criminal conduct & contains 

a provision which exempts the Attorney General from compliance 

with its jurisidictional requirements by denying the court the 

authority to quash the indictment for failure to so comply. 
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H.R. 6386 and Mandatory Minimum Sentencing Laws 

Mandatory minimum sentencing laws similar to H.R. 6386 are 

proposed for a number of reasons. (1) They are touted as assuring 

that a person committing a crime covered by the laws will be given 

a cer<tain- td:rire as punishment for such commission by removing the 

discretion of the Court in sentencing. (2) The proponents of these 

bills assert that they serve as a deterrent to other persons 

contemplating commission of the crimes covered by the law. 

(3) It is claimed that such laws protect society from dangerous 

criminals. (4) According to sponsors of a similar bill in the 

Senate, in addition to the reasons outlined above, this Act is 

being proposed to assist the states which have been unable to 

secure sufficient sentences for people who are habitual offenders 

and in which overcrowded conditions within their prisons make it 

difficult for them to give sufficient sentences for the habitual 

criminal. 

The Armed Robbery and Burglary Prevention Act does not 

eliminate discretion in deciding who will get the longer sentences. 

Rather, it SUbstitutes the discretion of prosecutorial and state 

law enforcement officials for the discretion of the judge in a 

criminal trial. As U.S. District Court Judge Frank Kaufman noted, 

Fixed or minimum sentencing, which eliminates or 
minimizes the trial judge's opportunity to exercise 
discretion in sentencing, will only increase the 
present awesome power of law enforcement and 
prosecutorial officials to determine sentences. 
All persons committing the same crime are not 
~imilar~y charged, whether because the apprehend­
l.ngof~l.cer or the prosecutor are "nice guys" or 
are frl.ends of the offender or his family, or want 
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cooperation or information from the offender, 
or for many other reasons. Some defendants are 
charged with one or more crimes with sentences 
totalling fewer years or carrying only fines as 
penalties. Still other offenders plead guilty 
under beneficial plea agreements, and some are 
not charged at all. Thus, fixed or minimum 
sentencing does not eliminate sentencing dis­
parities and does not provide equal and 
predictable treatment for each would-be offender. 
Kaufman, The Sentencing Views of Yet Another Judge, 
66 Georgetown Law Review 1247 (1978). 

This Act contains no provisions addressing this problem. The 

federal government is not required by the Act to prosecute every 

person whose alleged criminal conduct falls within the ambit of 

the Act. Additionally, the practicali~y of the situation would seem 

to necessitate reliance on state law enforcement and prosecutorial 

agencies for information on persons whose conduct may be coY-ered 

by the Act. For the reasons outlined by Judge Kaufman neither the 

federal prosecutor nor the state law enforcement and prosecutorial 

officials may choose to charge or prosecute the individual for a 

crime covered by the Act even though there may be ample factual 

support for accusing the person of and prosecuting them for 

commission of the covered crime. Such circumvention of the Act is 

not mere speculation. In New York, after passage of mandatory 

minimum sentencing law for drug convictions, indictments decreased 

for these crimes although crime rates did not similarly decrease. 

Joint Committee on New York Drug Law Evaluation, 'The Nation's 

Toughest Drug Law (1977). 

T'he belief that mandatory minimum (but lengthy) sentences will 

in fact deter armed robbery and burglary with a firearm is likewise 

erroneous. 
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Whi~e t~e concept of deterrence may have appli­
c~t~on ~n the area of white collar crime, it has 
17ttle or no meaning in the alienated world of 
v~olent street crime. This world is one of 
savage deprivation. Virtually all street crime 
comes O1?t. of wretched poverty, broken famili'es, 
malnutr~t~on, mental and physical illness mental 
retardat~on, racial discrimination, and l~ck of 
opportun~ty. Street crime springs from anger and 
resentment of those who have been twisted by a 
culture of grinding oppression. The roots of 
~tree~ ~rime are thus imbedded deep within the 
~nequ~t~e~ of ~u: very social structure. So long 
as t~ese ~nequ~t~es remain the roots will be 
con~~nuall~ re~reshed and rejuvenated. To speak 
~f ~ncapac7tat~on and deterrence in this context 
~s to con~~gn on~self to a treadmill, unable to 
stem tn~ ~ncreas~ng crime rate -- despite a 
success~~n,of :epressive measures. Bazelon, Missed 
Opp~rtun~t~es ~n Sentencing Reform, 7 Hofstra Law 
Rev~ew 57 at 59 (1978). 

Even among those author't'es h dh ~ ~ w 0 a ere to the general deterrence 

theory, there is relatively widespread agreement that deterrence 

depends both on the severity of the sentence imposed and on the 

certainty of its imposition. See Becker, Crime and Punishment: 

An Economic Approach, 76 J. Pol. Econ. 169, 176 (1968); Posner, 

Economic Analysis of Law §7.2 (2d ed. 1977). Indeed, it may well 

be that certainty of some punishment is far more important in 

producing a deterrent effect than length of imprisonment. See 

Block & Lind, An Economic Analys's of C' P' h bl _ ~ r~mes un~s a e by 

Imprisonment, 4 J. Legal Stud. 479 (1975); Deterrence and Incap­

acitation 37. 

As discussed above, H.R. 6386 does not make "certain" that 

every person accused of commission of the crimes covered by it 

will in fact be prosecuted under the Act. Add' . ~t~onally, there is 
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no guarantee that the federal courts and juries will find a 

person guilty of all the requisite elements of the proposed federal 

offenses when they believe that the mandatory sentence without 

possibility of parole is too harsh given the facts of a particular 

case. This phenomenon was reported in Michigan after that state 

adopted mandatory minimum two year sentences for offenders who 

carried a gun while committing any felony. See Heumann & Loftin, 

Mandatory Sentencing and the Abolition of Plea Bargaining: The 

Michigan Felony Firearm Statute, 13 Law & Soc. Rev. 393, 417-420 

(1979). The conviction rate also declined in New York after the 

imposition of mandatory minimum sentences for drug crimes, from 

one-third to one-fifth of all drug arrests. The number of conviction~ 

relative to dispositions fell from 86 percent in 1972 to 80 percent 

in 1976, after passage of the mandatory sentencing laws. A 1977 

study on the New York Druc; Laws concluded, "The total number of 

convictions for drug offenses in felony courts in the period 1974 

to mid-1976 was lower than would have been expected during the 

same period under old law disposition patterns." See Joint 

Committee on New York Drug Law Evaluation, supra. 

The sentences imposed on offenders only affect those offenders 

whQ have been convicted -- a small fraction of those that commit 

crimes. Longer prison sentences will not bolster the low arrest 

and conviction rates that make punishment uncertain and. deterrence 

weak. The net result may well be that notwithstanding the long 

sentences dictated by this legislation, potential offenders will 

perceive that the chances are low of being apprehended, charged, 

convicted, and sentenced and they will not be deterred from 

committing the crimes covered by the bill. Michigan and Massachusett 

" 
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Used mandatory sentences for felon;es comm;'tted 
... ... with a firearm. 

Violent crimes continued to' 1 
r~se a ong w'ith the overall crime rate. 

To the extent that th 'b 'I' ~~ 
e poss~ ~ ~ty of a long p~~on sentence 

generates any deterrent effect, the ;ssue of 
... equity and fairness 

is raised h th th ' 
weer e m~nimal deterrent effect generated by the 

selective imposition of long sentences on 
a relatively few offenders 

can be jUstified. 
Fairness dictates that rather than subjecting 

a few offenders to fairly draconian sentences, law enforcement 

resources should be committed to ensuring that more offenders are 

detected and receive some punishment. 
See Perlman & Stebbins, 

Implementing an Equitable Sentencing System, 65 Va. L. Rev. 1175, 

1189 (1979) ("The use of one person as t 
a means 0 prevent others 

raises serious philosophical questions and the temptation to econ-

omize by deterring with a b;g 1 
... -- a though seldom applied -- stick 

makes those who are conCerned with equity uneasy"). 

Laws such as H.R. 6386 will not serve to protect society from 

dangerous criminals. 
The impact on the federal prison system from 

an increase in the number f 
o persons convicted under the federal 

laws will lead to more overcrowding of the system. Overcrowding 

has been found in many cases to lead to increased violence and 

inadequacies in educational and vocational programs. 
These condition~ 

embitter offenders and lead to f' 
~rst time offenders committing 

fUrther crimes upon their release. See Ruiz v. Estelle, 503 F.Supp. 

1265 (S.D. Tex. 1980); Silberman, Criminal Violence, Criminal 

JUstice, 505 n.(1978)i von Hirsch, Prediction of Criminal Conduct, 

21 Buffalo Law Review 717 (1972). 

, 
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Arguments by proponents of this bill that states are unable 

to give lengthy sentences for the type of offenders covered by this 

Act are indeed unfounded. States regularly give extremely long 

sentences for similar crimes. See, e.g., the sentences given inmates 

in the state courts of Texas, North Carolina and Virginia. State 

legislators are not precluded, therefore, from authorizing longer 

sentences if they are convinced that such legislation will in fact 

leac to a decrease in crime. The federal prison system is currently 

17% overcrowded. See, Monday Morning Highltghts, u.S. Department 

of Justice, Federal Prison System. It seems to be a basic contra-

diction to propose to take federal jurisdiction of certain crimes 

due to the overcrowded conditions in state prisons while ignoring 

similar conditions within the federal system. 

Mandatory miminum sentencing proposals are politically attractivE 

schemes for reducing crimes because their costs are hidden. 

Proponents of mandatory minimum sentences often assert that even if 

mandatory sentencing does not dramatically reduce crime, at least 

it makes a beginning, with the implication that the "beginning" 

effort does not impose extra costs on the citizens it seeks to 

protect. This assumption is false on two counts. First, to be 

effective, mandatory minimum sentencing proposals impose enormous 

monetary costs on taxpayers, in terms of the costs of longer trials, 

the maintenance of greater numbers of people in prison, and the 

construction of new prisons. Second, the mandatory sentencing 

proposals divert resources -- both monetary and psychological --

away from effective means of fighting crime, thereby raising the 

levels of frustration and fear of citizens who continue to be 

.. 
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victimized by crime. Far f b' rom elng a panacea in the battle 

against rising crime, mandatory minimum sentences often make the 

problem worse. 

The overcrowded conditions of the federal prison system will 

eventually necessitate the construction of new prisons. Without 

new prisons, offenders sentenced under the b'll 1 would replace 

inmates imprisoned for th ' o er crlmes, who would then be back out 

on the streets. The construction costs for ne\'l prisons range from 

$50,000 to $100,000 per cell. Th 1 e tota prison costs per additional 

inmate would be $65,000 to $68,000 for one year, and $15,000 to 

$18,000 for every year thereafter. 

These prison expenses would make the cost of the bill enormous. 

If the bill's only impact was to incarcerate in the federal prison 

system 500 offenders, the cost would\be $7.5 million per .. year.& $25 

million for prison construction. Imprisoning 1,000 additional 

offenders would cost $15 million every year, and $50 million in 

prison construction costs. An additional 2,000· inmates would cost 

$30 million a year, and $100 million in construction costs. 

The experiences of states with mandatory minimum sentencing 

statutes support these predict;ons. N _ ~ ew York State's mandatory 

sentences for drug crimes generated new prison construction at an 

expense of $160 million. A Pennsylvania legislative report 

estimated that mandatory sentencing proposals considered in 1976 

would cost the state $54 million a year in operating expenses and 

$105 million in construction costs. See Testimony of William G. 

Nagel, Executive Vice President of American Foundation's Institute 

of Corrections, Joint Committee on the Judiciary, Connecticut 

j 
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General Assembly, March 18, 1977. 

Court expenses are another cost of the bill. If federal 

prosecutors chRrge offenders with the proposed measure, and judges 

sentence defendants. under the sentencing provisions, most defendants 

would go all the way through the trial process, rather than plea 

bargaining for a 15 year minimum sentence. The plea bargaining 

for crimes against persons and property support this analysis. 

Convictions for violent crimes carry longer sentences than property 

crime convictions. In 1977, 90.5 percent of the property crime 

convictions came as pleas; but only 71.8% of the violent crime 

convictions were by plea. In 1978, property crime convictions 

were 91.1% pleas, and crimes against persons convictions were 81% 

pleas. Crime and Justice Profile: The Nation's Capital, 101 (1979). 

Trial costs are far more expensive than plea bargaining costs. 

Jury trials in California average 24.2 hours at $3000 per trial. 

A guilty plea took 15 minutes and $215 (including all processing 

costs). Rhodes, Plea Bargaining: Who Gains? Who Loses?, 14 PROMI? 

Research Project at 54 (1978). New York spent an additional $32 

million to enforce and implement its mandatory sentencing laws. 

The secondary costs of the bill are also high. ''I'he $10 million, 

$25 million, $50 million or $100 million that the bill costs will 

come from reductions of other services - welfare, education, job 

training - and from higher taxes. The perception of citizens that 

they have wasted their tax dollars on illusory cr~me prevention will 

destroy their confidence in the police, courts, and government, and 

increase their despair that nothing can be done to fight crime. 

". 
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In addition to believing th t 
a H.R. 6386, like other mandatory 

sentencing laws will not in fact do 
what its sp onsors and supporters 

assert it will do, we b' 
o Ject to this bill because of 

its failure to 
differentiate between 

conduct which may be very different. 

The bill allows for the prosecution of a 
person convicted of 

two prior robberies or b 
urglaries whether or 

not a firearm was in 
fact Used in the prior crimes. 

In addition, a person whose past 
robberies or burglaries were of 

property of low monetary value is 
treated like a 

person ~~~~ .. ~onvictions were for property valued 
at 1::hoo;;;ds of dollars. 

Likewise, one prosecution under H.R. 
6386 can be for . 

a cr~me where property 

where the defendant neither personally 
values had a broad range and 

carried the firearm nor knew 

a participant had possession of a firearm. 
that 

H.R. 6386 would thus create unfairness 
among defendants con-

victed of th 
e same offense because it would 

strip the court of its 
ability to consider the particular 

c~aracteristics of the offender's 
criminal behavior, both past 

The bill requires the court, 
and present, when fashioning a sentence. 

defendant t . 
Upon conviction, to sentence the 

o a m~numum of 15 years without 
possibility of parole. 

According to Judge "Dav~" B 1 ""'" aze on,· -----

The assumption that defendants 
be categorized in . or offenses can 
atic. The variet a mean~n~ful way is problem-
defies such brighi ~~ Poss~b~e situations simply 
number of ways of Ch~~=~t~;~ 7re are ~n ~n~inite 
defendant, and Which ch ~z~~g ~ny ~nd~v~dual 
must be determined b arac er7st~cs are relevant 
of the specific y the part~cular Circumstances 
. case. Bazelon Missed a . . 
~n Sentencing Reform 7 H f t I .pportun~t~es 
62 (1978). ,0 s ra Law Rev~ew 57 at 

'-_' .. __ . __ ... ___ ,~,_""-n __ .. _____ e" ____ W_.;~. ] 

I 

1 
i 
j 

1 



.... ..,"t' ... 

r , 

\ 

58 

The formal elements of a particular crime admit of widely varying 

offender behavior with respect to such characteristics as how the 

offender treated his victim and whether the offender "master­

minded" the criminal endeavor or merely participated as a relatively 

inactive co-defendant. Perhaps the most important such factor in 

sentencing an offender convicted of commission of an armed robbery 

or burglary is how the offender used the firearm. An offender who 

relied upon the firearm to coerce his victim should receive a 

harsher sentence than the offender who was merely discovered upon 

arrest to have been carrying a concealed firearm at the time of 

the offense, or one whom had no knowledge that a participant had a 

firearm. 

Finally, the bill precludes the defendant from challenging the 

authority of the federal prosecutor to proceed with the prosecution 

of his case. It denies the Court the authority to quash the indict-

ment for failure of the Attorney General to, among other things, 

give notice to the State of its intent to prosecute or to refrain 

from prosecuting the defendant because of a pending state prosecution. 

This denial potentially infringes upon the right of the defendant 

t.o )Jg •.. t.r.i.e.(Lo.p..L~._.once. 

Conclusion 

H.R. 6386, "Armed Robbery and Burglary Prevention Act", is an 

unnecessary, and possibly unconstitutional, expansion of the federal 

criminal laws. It intrudes into the province of the states to 

I 
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prosecute persons accused of armed robbery and burglary. The bill, 

like similar bills passed by State governments, is based o~ incorrect 

assumptions that it will deter crime and decrease the discretion of 

courts and juries. Additionally, this bill unfairly treats as 

similar very distinct behaviors and denies the defendant the 

right to challenge the authority of the Attorney General to proceed 

witA the prosecution. The National Prison Project of the American 

Civil Liberties Union Foundation, for the reasons discussed above, 
~---~. --~---.. -----.-.-

believest:l1isbill, if passed, will have a negative impact on the 

federal prison system, increase costs to the taxpayers, and fail 

to achieve its stated purposes. 

Mr. HUGHES. Thank you very much. 
Dr. 'Vellford. 

TESTIMONY OF CHARLES WELLFORD, INSTITUTE OF CRIMINAL 
JUSTICE AND CRIMINOLOGY, COLLEGE PARK, MD. 

Mr. WELLFORD. Mr. Chairman, it is a pleasure to be here today 
with you and to describe to you two efforts, one at the Federal level 
~nd one. at the_.sta.te-lelrel,....thgt-I-t~.are important' for yooZ'''W'n-'' .. " .. 
sideration and the consideration QLthe)~u.b.c_9m.mittee.._as.YOll review 

. -ttiisIfnateIated legislation. 
The two efforts are a research effort done by Inslaw and the De­

partment of Justice focusing particularly on career criminals in the 
Federal system. The second is an effort by the State of Maryland, 
which we call the repeat offender program experiment, which in­
volves five local jurisdictions in Maryland attempting to use the re­
sults of current research to better structure career criminal pro­
grams. 

As you know, and as the speakers before me have indicated, the 
research on career criminals is quite recent. Basically, all we have 
done is to document the fact that a very small percentage of people 
do account for a substantial amount of crime, and more important­
ly, a ··substantial-mrr011rrt-·of 'sedolls ctime-:"The efforts to develop 
career criminal units in local prosecutors' offices have, according to 
the evaluations done by Mitre Corp., not enhanced our ability to 
deal with crime. Those career criminal units seem to have put into 
a more formal structure what prosecutors were doing all along, 
picking out bad cases and giving them special consideration. 

When the Attorney General's Task Force on Violent Crime issued 
its phase 1 report, they suggested that the Attorney General direct 
relevant units within the Department to consider in what ways the 
Federal Government could contribute to dealing with the problem 
of habitual, chronic or career criminals. 

One of the things the Attorney General did was to direct the 
Federal justice research program, which is located in the Office of 
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Legal Policy, to begin research on career criminals in the Federal 
system. 

I know that Mr. Olsen, before he left, presented you with a copy 
of the final report from that project which is literally just being 
distributed today. I think you have the first copy given to anyone 
outside of the Department of Justice. That report, the summary 
version of which is called "Targeting Federal Resources on Recidi­
vists," describes last year's effort to look at the problem of career 
criminals in the Federal system. Let me just highlight a couple of 
what I think are the critical findings in that study for your consid­
eration. 

First, the study considered criminal history of a sample of the in­
dividuals arrested and charged in the Federal system in 1976. We 
found that in about 25 percent of those individuals, a little over 
2,000 of them, had substantial non-Federal arrest records. By sub­
stantial, I mean 5 or more non-Federal arrests in the last 10 years. 
As a matter of fact, they had averaged a little over 10 arrests per 
person during that time period. 

So that the notion that Federal offenders, those people coming 
into the Federal system are very different from those in State and 
local systems may not be entirely accurate. There is a group of 
people currently in the Federal system who do have substantial in­
volvement in crime, if we use arrest as one measure. 

Another study we did as part of the Federal sentencing project 
involved interviews with current incarcerated offenders. Our esti­
mate is, and I think it is a conservative one, that Federal offenders 
on average will commit about 20 offenses per year free. These are 
offenses now, not arrests. So these 10 arrests during this period 
will really stand for a substantial number of offenses that these in­
dividuals are committing. We suggest then in this report that there 
exists within the current Federal system a career criminal popula­
tion that should be getting attention. The question for the Federal 
system, as it is for State and local is can those people be identified 
with any acceptable degree of accuracy before they are career 
criminals? 

I think it is probably too late after a person has committed their 
third offense with a weapon. The impact on society of that individ­
ual will already be so substantial that we will be doing again what 
I think we have done all along, dealing harshly with the offender 
often they have fmished their hearing involvement in crime. 

The second part of the study was to develop a predictive proce­
dure that could be used by U.S. attorneys, in selecting out cases for 
special prosecution. Attached as table 2 in the testimony is the pro­
totype of what such a predictive system might look like. It is only 
one of many that could be developed. It is one that we think would 
be a fairly accurate one that would identify career criminals with a 
reasonable degree of accuracy. I offer it to you as an example of an 
approach where we would try to use the best knowledge available 
to identify earlier than we are now doing the career criminals cur­
rently caught up in the Federal system. 

We estimate, and table 3 of the prepared testimony points to 
this, that if this instrument was used, we would identify a group 
each year of about 2,000. I am not sure where the number of 500 
that has been used throughout this morning came from, but we 
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would estimate about 2,000 individuals who ha~~ had substa~tial 
involvement. That is, they meet the usual definItion of a ~abltual 
offender used in research, five to eight or more offenses dur~ng.ao 5-
voar period with a high degree of accuracy and that those lndlvld­
~;ls then ~ould be given special handling, increased efforts to 
achieve a successful prosecution, and where appropriate, an en-
hanced sentence. . 

This could be done within existing Federal resources. That ~s 
why the report· is labeled "Targeting Federal Resources." ':FhlS 
would not require substantial expansion of the Federal prISon 
system or investigative or prosecutorial resourc.es. It w?uld m~an 
directing those ~esources in ways t~a~ are conSIstent With achIev­
ing a maximum Impact on career crImInals. 

The research now is complete. It is in the hands of the Depart­
ment and we understand the Department is looking at this, 
maki~g it available to the law enforcement coordinating cOl!lmit­
tees, and assessing how it might best use the results of thIS re-
search. . . MId 

The second effort I would like to describe IS the one In ary a..1l , 
this Repeat Offender Program Experiment (ROPE). On October 6 
and 7, Maryland will hold a meeting at the Coll~ge Park campus, 
University of Maryland. At that conference, we Will have research­
ers, prosecutors, legislators, et cetera, from. around the country, we 
will discuss this general problem and reView a program that has 
been in development for about 2 years in the State of Maryland­
ROPE. 

A task force consisting of operational people and researchers has 
worked for over 2 years to develop this program. It is now being 
implemented in five jurisdictions who are going about the same 
kind of study I just described very briefly at the Federal level, to 
see if we cannot find a way to identify earli~r than we a~e ~ow and 
with some high degree of accuracy potential career CrimInals for 
special handling at the prosecutorialleve!. 

I think the effort in Maryland is really a model th~t many other 
States, once it is better known, will follow, and you WIll see more of 
a concerted effort at the State level and local level to use the vast 
amount of research that the National Institute of Justice and ~he 
National Institutes of Juvenile Justice and Delinquency Prevention 
have made available, but right now it is not being used in a way I 
think it should be, except in rare instances such as Maryland. 

Along with others today, I thank you very much for ~our sUl?port 
of the Justice Assistance Act. I think that approach Will prOVide a 
mechanism by which State and locals can have the resources to 
test out and develop the kinds of programs that research has sug­
gested. Without it, I am afraid the contributions of NI~ and the 
other Federal agencies that are supporting research Will not be 
maximized to the degree they should. 

Mr. HUGHES. Thank you. I appreciate the comments about the 
Justice Assistance Act. We quite agree. Both Hal Sawyer, the rank­
ing minority member, and I are very, very committed to that na-
tionalleadership. . 

Doctor I found your proposed scoring system interestIng. I can 
understa~d most of the categories. I suspect we c~n probably 
debate the weight you have put on some of the categorIes, but I no-

13-616 0-83-5 

I 

i 
1 , 
, 



r i filiii!!4 , "f::e ::Vi 

\ 

--- ----~--- --~ -

62 

ticed that there isn't a category to deal with the personal environ­
ment of the defendant. For instance, does he have a job? Does he 
have any assets? Does he have a commitment of some kind to the 
community? What is his family relationship? Things that might 
represent social pressure on that individual. Is there some reason 
for that? 

Mr. WELLFORD. There are two reasons, Mr. Hughes. One is the 
fa.ct that these weights are derived from the statistical work that 

- we did and in a sense simply reflect the best predicters that were 
available in the large number of variables we had, including .many 
of the things you mentioned. It just turned out that these Items, 
the prior record, prior type of incarceration, et cetera were, more 
accurate predictors. 

The second was that there was some concern that employment 
history, family structure, educational level, et cetera, while they 
may be reasonable predictors, may be too closely related to consti­
tutionally suspect factors. For that reason, for example, the parole 
commission eliminated some of the family history variable from 
their predicters because they were just too confounded with the 
factors of race.- They were introducing the potential for bias. 

So, for both of those reasons, they do not fall in, although--­
Mr. HUGHES. I have difficulty with that, because that cuts across 

racial, ethnic, and religious lines. We could almost predict with some 
degree of aCCUl'acy, when I was a young prosecutor handling juve­
nile offenders, almost predict from the family background the 
youngsters we were going to have problems with. 

Mr. WELLFORD. I think the same way you could probably predict 
from the record the offense history of that person. I do not think 
anyone is suggesting one can predict prior to the first or second 
contact with the system. If we were doing that, then the kinds of 
factors you are suggesting would be terribly important; and the 
only ones that would be available. 

What we are talking about is looking at a developing pattern of 
criminal behavior and seeing if we cannot interdict earlier to slow 
that down. 

Mr. HUGHES. We are talking about crime prevention. That is 
something Ms. Aiyetoro touched on. It is extremely important, and 
we keep neglecting the other component, trying to provide hope 
and the realization of dreams and all the other things that are the 
intangible factors in our total crime picture. 

One of the things that you stated in your testimony, Ms. Aiye­
toro, I would like to comment upon is that in your opinion that cer­
tainty of punishment is far more important than the length of the 
sentence. A lot of the folks are saying today that the plea bargain­
ing system has destroyed, to some extent, that certainty that you 
point out as being so important. Would you agree with that assess­
ment? 

Ms. AIYETORO. I would agree with it. I think the reason I am 
hedging on the whole issue of plea bargaining, as I stated in my 
testimony, is that, because we are not prosecutors and have not 
worked through the whole prosecutorial system, other than what 
we have read about the plea bargaining system, we are not experts 
on it, and I would not want to make any detailed statements on it 
based on just my opinions in that sense, but I think that is a point 
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that has been made by the ACLU in a couple of things they have 
done, that in fact we need to deal with more certain sentences. 
Whether or not we can do that within a plea-bargaining system, or 
whether we need to get rid of that system, is something that should 
be discussed by people who have the expertise in that area .. 

Mr. HUGHES. How about you, Doctor? Do you have any observa­
tions to make? 

Mr. WELLFORD. I think the purpose of sentencing has to be tai­
lored to the kind of offender that one is dealing with. When we are 
talking about career/habitual offenders, chronic offenders, profes­
sional thieves, however you want to label them, we are talking 
about, as someone said earlier, individuals who have made a rela­
tively rational choice. This is not the casual juvenile who stumbles 
and finds a house open and burgles it. 

Mr. HUGHES. They are playing the odds. 
Mr. WELLFORD. They are playing the odds, and the level of deter­

rence that we can probably achieve in our system will not be a 
factor that will slow them down, so what we look to, unfortunately, 
is incapacitation. At the same time, we cannot give up the goal, as 
you stated, for prevention, or for making sure that people who are 
in prison need to be there. 

There are substantial numbers. Prison administrators have said 
for years that we only need to have 15 percent, 20 percent, 8 per­
cent, whatever the number has been, in our prisons. The rest are 
not benefiting, and do not need a prison experience. I think it 
works both ways, as we identify career criminals, incarcerate them, 
and recognize that their lengths of sentence will have the primary 
impact on those individuals, we must look at others more carefully 
and see if deterrence, rehabilitation, and community activities 
might not be a better way to go. 

[The statement follows:] 
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Biographical Sketch 

Dr. CharlesF. Wellford 

Dr. Wellford is a Professor of Criminology and Director of the 

Institute of Criminal Justice and Criminology at the University of 

Maryland. From 1976-1981 he was in the Office for Improvements in the 

Admini:;tration of Justice, U. S. Department of Justice. Since receiving 

his Ph.D. from the University of Pennsylvania. Dr. Wellford has written 

numerous articles and books on crime statistics, sentencing reform, and 

delinquency prevention. 
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STATEMENT BY CHARLES F. WELLFORD, DIRECTOR, INSTITUTE OF CRIMINAL JUSTICE AND 
CRIMINOLOGY, UNIVERSITY OF MARYLAND, COLLEGE PARK, MD. 

Mr. Chairman, it is a pleasure to appear before the Sub-committee today 

to discuss with you the status of research and operational programs in the 

area of career or repeat offenders. As you know, criminological research 

in the last ten years has shed considerable light on the topic of career or 

repeat offenders. Beginning with the pioneering work of Marvin Wolfgang and 

his associates at the University of Pennsylvania and the publication of their 

book, Delinqu€~cy in a Birth Cohort, in 1972 our field has, with considerable 

support from the National Institute of Justice, conducted significant research 

in this area. Professor Wolfgang's original work estimated that approximately 

6% of the juvenile birth cohort would account for 53% of the delinquencies of 

that cohort and 80% of the serious delinquencies. These findings and the 

analyses that were done of career juvenile offenders lead us to begin to focus 

our attention on those individuals who over a period of time maintain rel-

atively constant involvement in criminal behavior. The RAND Corporation, with 

funding from the National Institute of Justice, has conducted over a period of 

approximately five years a considerable amount of research ~n adult career 

criminals and observed patterns similar to those depicted by Wolfgang and 

others. 

I know that you are aware ,that in the 1970's the Law Enforcement Assis-

tance Administration mounted a major effort to develop career criminal pro-

grams in local prosecutor's offices. These programs were to establish 

special units to prosecute career criminals so as to assure proper attention 

was given to their cases and maximum sentences were secured following con-

viction. An evaluation of the efforts of a large number of career criminal 

programs by the Mitre Corporation concluded that these programs had not had 

significant effects on crime reduction. The Mitre researchers found that 
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informally. 

most of the pr h 
ograms ad simply institutionalized what 

always had been done 

Still it i 1 s c ear that the career criminal , if properly identified at an 
appropriate time, represents the b 

est opportunity for the judicious applica-
tion of limited criminal justice 

resources for the purpose of crime control. 
I would like to discuss with you 

greater clarity and ff . e ect~veness to our efforts 

In Phase I of the report 

this morning two recent efforts to bring 

to deal with career criminals. 

criminal programs particularly h 
at t e federal level. 

Department of Justice to d 
con uct research on the further d 

evelopment of career 

Crime it was recommended that 
the Attorney General direct un~ts 

~ within the 

of the Attorney General's Task Force on Violent 

In response to that 
recommendation the Federal Justice 

Research Program of the Office of Legal 
Policy contracted with INSLAW Inc. 

study of the potential f 
o career criminal programs at the federal level. 

I was at that time the Ad 
ministrator of the Federal Justice 

Research Program 

to conduct a comprehensive and intensive 

and following my departure f 
rom the Department of Justice remained as a 

consultant to the project. Th 
at research is now complete and will be published 

shortly by the Department of Justice. 

today some of the principal findings of th 4 s 
~ project. 

I am pleased to be bl a e to report to you 

The Federal Career Criminal Project had 
four major components. The first 

component consisted of a survey of local 
prosecutors to determine their 

experience with career criminal programs 
at the local level and their expec-

tations as to the likely value of career 
criminal programs at the federal 

level. Th 1 e resu t of this component indicated 
considerable satisfaction with 

career criminal programs by local attorneys and 
their expectation that a 
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federal career program would be beneficial especially if it were well inte-

grated and coordinated with efforts at the local level. The second component 

of the Federal Career Criminal Project involved a survey of U.S. Attorneys 

and Assistant U.S. Attorneys concerning their perceptions of the advantage and 

disadvantages of a federal career criminal program. Again the findings here 

are as we might expect. There \.as considerable interest in the Career Criminal 

Programs; many of the U.S. Attorneys and Assistant U.S. Attorneys had had 

experience with such efforts in local settings; and, while there was some 

concern that flexibility be maintained in the development of any such program 

there was the recognition by the vast majority of respondents that a properly 

executed program could be of benefit. The third and most important component 

of the project was a study of the pattern of recidivism among known federal 

offenders. In this particular aspect of the project we were interested in 

the following questions. First, is there a portion of defendants in federal 

cases that could be usefully classified as career criminals. Second, what 

are the career criminal patterns for these offenders; how much crime have 

they been involved in; third, can these offenders be identified in a systematic 

way without also identifying other individuals as career criminals whose future 

behavior would not involve heavy amounts of crime. Finally, could these 

identification proceedings be related to information that is routinely avail-

able to U.S. Attorneys. 

What is not often realized is that habitual offenders who are responsible 

for much local crime frequently violate federal laws, and thus, have their 

cases considered by federal prosecutors. Indeed, 24 percent of all federal 

arrcstees (by the FBI) have five or more local arrests. Table 1 reveals that 

i 
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many of these "prior"s were for serious matters. 

Moreover, arrest statistics fail to reveal the actual amount of crime 

that lies hidden behind apprehensions by law enforcement officials. From 

interviews conducted in federal prisons, INS LAW found that, on average, incar-

cera ted offenders who were convicted of street offenses committed nearly 20 

crimes per year when free to do so. 

These findings strongly suggest that there can be a significant federal 

presence in an attack on local street crime. The effectiveness of this attack 

depends importantly on the ability of federal agents and u.s. Attorneys to 

iden"tify the most repetitive offenders. This need brings us to the second 

assumption, that career criminals can be distinguished from more occasional 

offenders. 

To test the second assumption, that career criminals can be identified, 

INS LAW observed the arrests for a sample of 1,700 people who had been con-

victed of street crimes (robbery, burglary, drug sales, and so on) in federal 

cour.ts. Arrests were recorded for a five-year period that commenced the day 

that the offender was released from prison, or placed "on probation, following 

his federal conviction. Our intent was to identify those offenders who were 

rearrested during this followup period. 

Using statistical procedures, criteria were identified that were useful 

in distinguishing offenders who were engaged in "large" amounts of crime from 

offenders who were involved in lesser amounts of crime. Of course, "large" 

is a relative term. For purposes of illustration, a habitual offender is 

defined as one who is expected to commit at least eight serious offenses 

(exclusive of drug sales) per year at risk. 

\ 
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In fact, career criminals who satisfy this definition commit crimes far 

in excess of this figure. 

Table 2 provides a selection criteria that would be expected to identify 

habitual offenders. The criteria assign points to salient factors that are 

associated with repeated criminal behavi.or. For example, an offender (or 

defendant, dependent on his or her legal status) receives 3 points for every 

serious property crime that resulted in an arrest during the five-year period 

preceeding the instant federal offense. When the offender receives ,a suffici­

ent number of points--47 in this illustration--he is labeled as a career 

criminal. 

These hypothetical selection criteria appear to do a good job of dis tin-

guishing career criminals from other offenders, at least in our sample. The 

numbers provided in Table 3 make this point. 

In Table 3, estimates of the amount of crime that would be committed by 

career criminals and non-habitual offenders over a hypothetical five-year 

period during which both groups are assumed to be free of penal restraints. 

Career criminals are estimated to commit almost 200 serious offenses, 

exclusive of drug sales--almost 40 crimes per year. The nan-habitual counter-

part of the career criminal is responsible for an estimated 7 crimes per year. 

On the basis of differential offense rates, the selection rule does an excep-

tional job of distinguishing offenders. 

Another way to test the validity of the selection criteria is to note 

that, among those offenders who were designated to be habitual, only 14 per­

cent avoided arrest altogether over the entire five-year followup period. 

Almost half were rearrested during the first year of their freedom. In 

1 
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Table 1 

FEDERAL ARRESTEES WITH 5 OR MORE PRIOR LOCAL ARRESTS 

Average and Total Numbers of Local Arrests for 
2252 Federal Arrestees, by Type of Arrest 

OFFENSE AllESTS PER INDIVIDUAL TOTAL ARi,ESTS 

ASSAULTS & HOMICIDE 0.717 1614 

RAPE & KIDNAPPING 0.091 204 

ROBBEIlY ·0.464 1046 

ARSON 0.186 418 

BURGLAllY 0.899 2025 

LARCENY 1.878 4229 

ATUO THEFT 0.599 1348 

FORGERY 0.385 866 

FRAUD 0.556 1251 

DRUGS 1.517 3417 

PROBATION VIOLATIONS 0.714 1609 

WEAPONS 0.525 1183 

OTHERS 2.344 5279 

- - - - - - - - - - - - ------------- ------- - - - - -
ALL OFFENCES 10.875 24489 

Based on 9205 1976 federal arrestees; 2252 had 5 or more prior 
non-federal arrests during 1961-1975. 
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Table 2 

P~OPOSED POINT SCORES FOR SEL!CTING CAREER. CRIMINALS 

Variable 

Heavy use of alcohol 

Heroin Use 

A~e at time of instant arre.t 
Leu than 22 
23 - 27 
28 - 32 
38 - 42 
43+ 

Length of criminal career 
o - 5 years 
6 10 

11 15 
16 20 
21+ 

Arrests during last five years 
Crimes of violence 
Crimes against property 
Sale of drug. 
Other offenses 

Longest time served, single term 
1 - 5 months 
6 - 12 

13 - 24 
25 - 36 
37 - 4B 

49+ 

Number probation sentences 

Instant offense was crime of violence 

Instant offense was crime labeled "other" 

47 points: 
Critical Value to Label an Offender 

As a Career Criminal 

Points 

+ 5 

+ 10 

+ 21 
+ 14 
+ 7 

7 
- 14 

o 
1 
2 
3 

4 
3 
4 
2 

4 
9 

18 
27 
36 
45 

1.5 

7 

- 18 

per arrest 
per arrest 
per arrest 
per arrest 

per arrest 

I 
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Table 3. ~~ OF OIleR CRIMINALS BY APPRlXIHA'lE RI.lLE 

Non-Targeted Offenders Targeted Offenders All dffenders 

Projected Rate Projected Rate Projected Rate 

Violent 1282.232 0.845 1779.234 9.315 3061.456 1.792 
person 137.367 0.091 172.579 0.904 309.947 0.181 
~ 1052.985 0.694 1529.031 8.005 2582.024 1.512 
Arson 888.038 0.585 1183.001 6.194 2071.038 1.213 
Bucglary 2577.871 1.699 3425.677 17.935 6003.560 3.515 
Larceny 11023.861 7.267 13048.663 68.318 24072.402 14.094 
AUto'lbeft 1754.566 1.157 1662.731 8.705 3417.283 2.001 
1'OCgery 1883.387 1.242 1695.522 8.877 3578.911 2.095 
Fraud 1458.681 0.962 1821.728 9.538 3280.402 1.921 
DtUCJ8 105126.727 69.299 133855.359 700.1113 238981.844 139.919 
Probation 2452.632 1.617 2585.209 13.535 5037.843 2.950 
Weapona 651.147 0.429 1057.184 5.535 1'lU8.327 1.000 
oth!!c 5425.807 3.571 6662.147 34.880 12087.962 7.077 

'lntal. 135713.797 89.462 1.10475.984 892.544 3061811.250 1.79.2l1li 

IUIber . 1517. , 19J.. 1708. 

Percent Recidivatin;J: 
Between Years 0-1 14.766 49.215 18.618 
Between Years 1-2 9.427 21.466 t'!.773 
Between Years 2-3 6.262 9.948 6.674 
Between Years 3-4 3.230 5.236 3.454 
Between Years 4-5 2.373 0.000 2.108 

Not [lJrin] Follow-up 63.942 14.136 58.372 

Notes: Projected offense rates were der.ived from the preoiction equations. Percent recidivating 
were the actual percent of offenders recidivating in the s~~p1e. 
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contrast, almost two-thirds of the non-habitual offenders avoided arrest for 

the entire five-year followup period. Consequently, the selection criter.ia 

seem to pose little risk that persons who, in fact, would avoid arrest follow-

ing release would mistakenly be identified as being career criminals. 

Using these selection criteria to identify career criminals, it is 

estimated that there are currently about 2,000 career criminals prosecuted 

in federal district courts. Of course, this estimate is subject to the 

definition of an habitual offender. By relaxing the number of "points" 

required to qualify a person as a career criminal, the pool of habitual 

offenders would increase. As a result, however, the estimated number of 

crimes per offender would fall, and the number of non-habitual offenders 

erroneously selected would increase. The effect would be the opposite if 

the criteria were tightened. 

Based on these findings, it can be concluded that there exists in the 

federal system a core of highly active criminals who account for dispropor-

tionate amount of street crime. Moreover, many of th7se local offenders 

frequently commit federal crimes, and are liable for federal prosecution. 

The INSLAW research reveals that this core of habitual or career criminals 

can be identified, and thus subjected to special handling by u.s. Attorneys. 

These findings seem to point toward a conclusion that the federal government 

can play an important role in fighting what is too often considered to be a 

local problem: crime on the streets. I believe these results clearly indicate 

that there is a considerable opportunity for the federal law enforcement 

agencies to assert a significant influence on the problem of career criminals 

through developing appropriate programs and guidelines at the federal level. 

\ 
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This would require no extension of federal jurisdiction, this would require 

no intrusion or direct operation of federal authorities within more clearly 

local jurisdiction matters, and it would require no additional resources 

except those required for coordination and information purposes. 

In addition to the work recently completed at the federal level, it is 

important to note also that efforts are underway at state and local levels 

to refine and improve career criminal efforts. Most notably the State of 

Maryland has completed a two-year planning effort to develop what they refer 

to as their Repeat Offender Program Experiment or ROPE. This program will be 

fully discussed at the First National Conference on Repeat Offenders which is 

being held at the Universi.ty of Maryland October 6 and 7 under the direction 

of the Maryland Criminal Justice Coordinating Council. The ROPE program 

involves fi.ve jurisdictions in the State of Maryland that are engaged in a 

local planning process to identify the career criminal population within 

their jurisdictions, and to develop criteria for use in the future selection 

of career criminals for special handling and processing. This represents a 

comprehensive effort at state level to develop rational, effective programs 

to deal with career criminals .• We fully expect that within the next six 

months to a year that a number of innovative efforts will be underway in 

the State of Maryland to address the important problems of career criminals. 

An issue today before the Subcommittee is the interest in creating an 

opportunity for the federal criminal justice system to assist state and 

locals in their dealings with career criminals. I think that this general 

goal is quite commendable and important, and I urge the Subcommittee to 

consider the possibility of encouraging or directing the Department of Justice 

... 
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to utilize the results of the federal career criminal project to est'ablish an 

information system and guidelines that would facilitate, within all major. 

federal districts, the identification and prosecution of career criminals. 

In addition, I would suggest to you that the federal government should pyovide 

assistance including, obviously, financial assistance to those state and local 

efforts that are attempting to develop career criminal programs based on the 

most recent research and understandings. Without such help I do not believe 

we will be able to benefit as much as we should from the research sponsored 

by NIJ. 

Thank you, Mr. Chairman, very much for the invitation to appear before 

the Subcommittee. I will of course attempt to answer any questions that you 

or the members of the Subcommittee might have now or at some time in the 

future. 

I 
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INTRODUCTION 

The Career Criminal Program has been praised by 

practitioners, policymakers, and researchers alike for being an 

LEAA success story. Th'e Acting Director of OJARS recently 

testified before the Attorney General's Task Force on Violent 

Crime and identified the Career Criminal Program "as one of 

LEAA's most successful and worthwhile efforts."l Similarly, 

Edwin Meese, Counselor to the 'President, in addressing a group 

of prosecutors and judges, recently observed that; 

LEAA did a lot of good, and we must not forget that 
as we look ahead to planning what ought to happen in 
the future. One of the thin~s it did very well, was 
to provide money for pro~ram~ such as this, for the 
career criminal program. M 

In recognition of the accomplishments of the state and 

local career criminal programs, the Attorney General's Task 

Force on Violent Crime has recommended that: 

The Attorney General shauld direct the National 
Institute of Justice and other branches of the 
Department of J'ustice to conduct research and 
development on federal and state career criminal 
programs, including programs for juvenile offenders 
with histories of criminal violence. 3 

Consistent with this recommendation by the Task Force, the 

Office of Legal Policy, Department of Justice, contracted with 

INSLAw, Inc., to provide analytic support for an examination of 

the feasibility of a federal career criminal program. One of 

the objectives of the analysis is to survey existing local and 

state career criminal programs to determine the range of case 

selection criteria and targeting strategies used by the various 

programs across the country. Another purpose is to assess the 

extent of local and federal coordination in the identification 

-1-
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and prosecution of violent offenders. This report documents 

the results of the survey. 

BACKGROUND OF THE LEAA CAREER CRIMINAL PROGRAM 

In_May 1975, LEAA initiated the Career Criminal Prosecution 

Program to assist prosecutors in their efforts to identify and 

vigorously prosecute recidivistic offenders arrested for such 

offenses as robbery, burglary, rape, and felonious assault. 

Since 1975, LEAA has funded the implementation of Career 

Criminal Prosecution units in 48 jurisdictions through the 

Discretionary Program and four multisite programs, involving 24 

additional programs, through tha Incentive Program. Another 60 

jurisdictions have implemented the program with State Block 

Grant funds, and still other ju~isdictions have adopted the 

program using local funds. In total, between 1975 and 1981, 

LEAA provided approximately $30 million in federal funds to 

local and state prosecutors for implementation of-this program. 

Within very broad federal guidelines--offenders must have 

at least one prior felony conviction and the instant offense 

must be one of a set of specified serious offenses, such as 

robbery, burglary, rape, or felonious assault--each 

jurisdiction has been encouraged to design a program that best 

fits local needs and conforms to local law, practice, and 

custom. There are, however, several concepts or programmatic 

features that are common to most, if not all, programs. The 

central tenet of the program is to focus law enforcement and 

prosecutory resources in order to increase the probability of 

early identification, enhanced investigation, expedited 

-2-
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prosecution, conviction to the most serious charge, and 

incarceration of those individuals who have repeatedly 

demonstrated a propensity to commit violent crimes. 

Within these broad guidelines, local programs have been 

free to design their operating procedures and selection 

criteria consistent with the local crime problem. In a recent 

critique of the Career Criminal Program, Greenwood noted that 

the strength of the national program has been its emphasis on 

focusing on local needs: 

The positive aspects of the program were that 1) it 
was developed by practitioners: 2) adopting sites 
were encouraged to adapt the program model to their 
own unique situation: and 3) a technical aS$i.stan.c.P __ ,".~,.", 
contractor was provided to assist adopting sites 
with implementation problems and to facilitate the 
exchange of knowledge .between sites. 4 

The success of the Career Criminal Program may well be 

attributable to the fact that the program was developed and 

implemented with an appreciation that crime is a local problem 

that creates unique needs and concerns within each community. 

Successful government programs are those that are sufficiently 

flexible to accommodate local considerations while maintaining 

a high degree of national uniformity in programmatic scope and 

purpose. 

Although the primary thrust of the Career Criminal Program 

is to identify and effectively prosecute recidivistic 

offenders, a significant corollary benefit has been the 

program's effect on the organization and operation of 

prosecutors' offices. The entire sequence of prosecution--from 

arrest through disposition--has been improved through the 

-3-
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introduction of the program's case and resource management 

techniques. 

Throughout the six-year history of the Career Criminal 

Program, prosecutors have endorsed the program as a workable, 

bl ' bl m As a result commonsense approach-to a menacing pu 1C pro e. 

prosecutors have adopted prosecutive techniques of the program, 

that support and improve t e1r e or s h ' ff t to manage their offices. 

From a management perspective, the Career Criminal Program 

has enabled prosecutors to do the following: 

Prosecute a sel.ect group of cases vertically rath~r , 
than horizontally, following these cases from beg~n~~ng 
to end and taking responsibility for every step 0 e 
process. This requires t~at prosecutors fully prepare 
all of their cases for tr1al. 

Provide complete victim/witness services. Since one 
rosecutor handles a case from arrest through 

~isPosition, he or she can esta~lish p~rsonal contac~ 
with victims and witnesses. Th1S may 1~volve r 7ferr1ng 
victims and witnesses to variou~ cornrnun~ty serVlces or 
meeting with witnesses to expla1n upcom1ng court 
proceedings. 

Develop policies on such issues ~s limited plea 
bargaining. It is often diffi?ult to adopt new '~ 1 
olicies on an office-wide basls. The Career Crlm~na 
~rogram provides an opport~nity f0 7 the prosecutor to 
~est new policies on a limlted baSls and then 
incorporate those that are viable into the regular 
office case-processing procedure. 

In addition, the program has. fostered cooperation between 

police and prosecutors, which has traditionally been difficult 

to establish. For example, police officers frequently complain 

that prosecutors do not clearly articulate standards for the 

types of cases they will accept for prosecution. By making 

, known to the police, career criminal their selection criterla 

t'o Police officers units promote communication and coopera 1 n. 

repeat violent offenders, knowing can focus their efforts on 
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that the career criminal unit will work with them to improve 

the chances that the case will be tried on a solid, accurate 

charge and lead to a conviction on that charge rather than to a 

plea reduction or dismissal. 

With the exception of a few jurisdictions that have 

received extensions to operate until the end of 1981, the LEAA 

Career Criminal Program, for all practical purposes, will end 

on September 30, 1981. Exhibit 1 presents a list of those 

jurisdictions that have received federal implementation funds, 

the level of that funding, and the years of funding. The 

exhibit shows that most jurisdictions were funded between 1977 

and 1979. Reduced funding for LEAA's Office of Criminal 

Justice Programs (OCJP) in the past t.wo years has resulted in 

the Adjudication Division's not having funds to maintain the 

Career Criminal Program. Thus, the program is at a crossroads 

in its development. With federal funding due to expire within 

the next few months, many jurisdictions can be expected to let 

the program lapse because of local budget reductions. Of the 

14 federally funded programs that are no longer operational, 13 

listed funding cutbacks as the primary reason for the 

discontinuation of the program. (See Part I of this report, 

response to survey question 2.) It is reasonable to assume 

that additional programs will be discontinued within the next 

year. 

-5-
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Exhibit 1. FEDRRhL FUNDING OF CAREER CRIMINAL PROGRAM~ 

JIJIUSOI C TI ONI Y£AA 1975 1976 1917 197M 1979 
Month 34561891011 12 I 2 3 4 5 6 7 8 9 10 II 12 I 2 3 4 5 6 1 8 9 10 II I~ I 2 3 4 ~ 6 7 8 9 10 Ii 12 1234561891011 12 ._----

1266 060 • S212 294 
1170 I.nn lIorrls _COl1!1~y •• Tl - .~ .~.'-" -. .-- . _ .. - ... _-- - .. -.--.-~- f.--. 

Orle.ns Judicio I 1421,189 1360 000 1209.301 
Dlstrlcl. LA 

Mow York. MY 1556.155 151 000 

fr.nklln C ..... ly. Ott ,23 416 .. 1239 416 

Boston. ~ 1463 12 1463. 12 1215.00 

Woyne Co .... ty. HI 1516 040 ..- 1576.040 

S.1t l.k. County. UT 1201. 08 .. 1162.545 

S.n Diego COUAty. CA S247. Ie 1287. 41 

Dellu County. TX , 08.246 1 42.13~ 1125 000 

llirlon Co .... ty. IN I 15.000 348.544 116 .Ill 

ul ... zoo C .... nty. NJ $78.546 1231,100 

S.lt l.k. (Pub. Det. ) S11 ()('4 160042 

HI •• I. fl 
. 1350 000 ll1Q.7n 1.113.259 -. .. ---,,--~ ....... - "-.-..---'IftIQti ~. _t·" ..... ~~~ 

Rhode hi ... " 
1190.304 1160, 21 . S57 00II 

SI. louis. Ie) Sl50.000 217 .211 
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Col ...... (Pub. Det.) Ul4,(1)( 150.000 

.Ie II orson COUilty. KY 285.000 1289,405 

805 tOIl (Pub. Det. i "9,6% "2,000 

los Vogu, NV III 001 1174 32l 

Sh.lby C ..... ly. TN 'JOD, lO Sl60, ~ U72 141 

S' 3,6311 
12 4,325 

Multn ... h C ...... ty. 01 -Mow Orl .... (Pub. ,*,.) ~9·22Z - • 145 ,000 • 

S.n fr.nelsc .. C ..... ty. CA • 129i.&~L ---- S211 241 .I7Q iO?-

Port~uth. VA 112~,7 , l75 5111 lYO ...... • 
19th Mltl.1 Dhtrlct. lllie "*l 

S.loft Ro..,.. lA 

tMnnDpin COWAty ... 1231 879 1252 ,11M 
--- - ---------- ... _ .. -

I 
19i1O 

2 4 , 8 10 12 
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Exhibit 1 (continued). FEDERAL FUNDIW~ OF CAREER CRIHINAL PROGRAMS 

JUIII 501 ClI OIt/YfAII 

________ ...:.:Mo:.:n:,:th 6 7 8 

Cle ...... ter, Fl 
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Monroe County, NY 

Yenturl County. CA 

Trlvls County, TX 

Middlesex County, NA 

line Coun ty, OR 

7th Judlthl Clrtult, 
Jacksonville, fl 

Jackson County. HO 

los An!!" I es County, CA 

Montg.-ery County, MIl 

o.vldson County, TN 

He .. IUven Judlclll 
•• _._""'~. . .... _............ . ____ -:-"'_ ... ~ Dlstrltt, CT .. '-'--
r ...... -' .. _~ .... ______ , ___ .... ..;.."''''' .... _._c.-.r~l·~.:_,....""....,..A.~(_p __ ca::. .. • ... t ___ .III·IS ___ !I') - .. -~ ... .,.....~',"' 

~, ' ......... .. ___ .. _---. ........ T .....J fUawpde:n County. "" 

\ 

I NY Stltewlde Incentive 

Phllidelphll, PA 

Norfol~ County, tIA 

t.onden, PlSs.lt County, HJ 

Bristol County, H4 

F10rldl Statewide 

Connettltut Statewide 

Essex County. HA. 

Jefferson Plrl~h, LA 

ot.l._ County, OK 

lake County, Ifl 

~nox County. lU 

Indhna Sut.wlde 

SlIoh","1 sh Countt, WA 

1971 1918 

9 10 II 12 1234567091011 12 
-.~ ---. 

$24i:1I88 
--.. ---_.-

e__--- .- '324,9!J1j 

__ -.i~III,JOI ---
.-----

• 

-----
---- ..... - r--" .. -,. -

~ -~ ..... 
e, 

--_ .. _'--- -.. --

1919 1930 1981 1982 
1234~6 7 II 9 10 II 12 I 1 3 4 S , 7 H V 10 11 12 I 2 3 4 5 6 7 8 , 10 11 12 1 2 3 4 

!?~I.I!!!!. ~JIJ 94] 

·--·e _ .. _---.. --
f--.-~_ '226 

'299,098 

"28,030 

p71 ,P?4 
'227,139 

$196,307 

'241,690 

~?94,31O 

1$258 945 

'214 523 
;.;: 

!1195700 ___ "_. 

"'" 'i1~2,36IJ 

'2,000,000 

'299,003 

5232 ,650 

$32 

-

• 
---.... 
e 

• 

-_. -----

..... 
7 -,262 185 

"09,093 

5249,798 

$198 ,320 

$155,732 

$217 ,]82 

il52,243 

$246 445 
$1 G~ 000 

r~(.{W 
. ' ._- .. 

• ~._e __ -. ___ 
_.~~J'Ir_.>\""'-'~"''' 

-'j;!"O''''''~'-''' • .~. 

$900,000 

'249,9(0 

$217 00 

,4]3 

5211.841 

5S01i,OOO 

5261,850 

1222 494 

'154 481 

$195,485 

$212,167 

l259 692 • 
.... 5371.702 .. H .<126 • 

.. 
.,~- ~ .... -,-".'I" 

" ~ 

. ...... __ .. ~,'.<t''''..,,,-<C' ••. ~._ •• '_"'_'_ •. ~.-__ .. ~~~" . 

I 

I , , 

..... -...... -~~-~-----~~~----~-~-------~----------



84 

THE SURVEY OF EXISTING PROGRAMS 

As noted above, the purpose of the survey task is to 

produce profiles of existing career criminal programs that are 

focused on the following questions: 

How are career criminal units organized? 

How are they funded? 

What are their selection criteria? 

What are their target offenses? 

What is the extent of their interaction with federal 
investigative and prosecutory agencies? 

What is their reaction to the concept of a federal 
career criminal program? 

--·-~·~-'-"':-""fnorcrertO'aCfcrressthes;.-qUeSt{ons, "INSLAW developed a 

55-question telephone survey. The survey was administered July 

2 through the 16th. Using the Directory of Career Criminal 

Programs to iaentify those jurisdictions operating career 

criminal programs, interviewers were able to contact 

approximately 85 percent of the eligible jurisdictions. 5 

Project staff interviewed the district attorney, the career 

criminal project manager, or a career criminal attorney 

thoroughly familiar with the development, implementation, and 

operation of the program. Interviews took between 30 and 45 

minutes. Nonrespondents were either out of town, in court, or 

otherwise unavailable. Two jurisdictions declined to 

participate in the survey. 

In addition to the telephone surveys, INSLAW staff 

interviewed career criminal prosecutors and investigators in 

person in the Bronx, Manhattan, Chicago, Detroit, Seattle, Los 
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Angeles, and San Diego. Site reports for those interviews are 

included as appendixes to this repo~t. 

Throughout this report, survey responses are presented by 

population groups. The first group consists of those 

jurisdictions with populations that exceed 1 million; the 

second, jurisdictions with populations between 500,000 and 1 

million: the third, jurisdictions between 250,000 and 500,000: 

and the fourth, jurisdictions with populations between 100,000 

and 250,000. Responses have been grouped in this way because 

programs within population groups are likely to have more in 

common with each other than with programs in other population 

groups. For example, the nature of the crime problem in the 

Bronx is generally more like that in Detroit and washington, 

D.C., than in Syracuse or Elmira. Moreover, the organizational 

structure of large offices is significantly different from that 

in small offices. Thus, in order to allow valid comparisons 

between programs, we have divided them into these four groups. 

However, it is interesting to note in the survey responses 

the large number of differences within population groups. As 

noted above, LEAA promoted t~e concept of local diversity 

within broad guidelines, and it appears that that diversity has 

been maintained throughout the six years of the program's 

existence. 

The cesults of the survey are presented in four parts: 

I. Program and Office Characteristics 

II. Selection Criteria and Process 

III. Interagency Coordination 

IV. Impact and Attitudes 
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t conclusions. 
The final section of the report presen sour 

Site 

d a s Appendixes A-F. reports are include 

NOTES 

1. 

2. 

3. 

5. 

Robert Diege1man, May 1981. 
. t of 

d · A ueese III, "Transc.r1P E w 1n • "1' . A . 1 
Remarks to the PROMIS 
1981): 11. users Group Meeting" (INSLA~, pr1 

Crime, Phase I Report (June 1981): 25. 
Task Force on Violent 

" . C trol· Explaining Our 
Peter Gceenwood, cr1me t ~~anta·Mo~ica, Calif.: Rand 
Ignorance," draft repor 
Corporation, 1981): IV-2. 

National Directory of Career Criminal programs (INSLAW, 

1980). 
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Part I 

PROGRAM AND OFFICE CHARACTERISTICS 

This series of questions was designed to provide a profile 

of career criminal units in terms of staffing patterns, 

organizational structures, and funding sources. 

It is notable that 80 percent of those jurisdictions that 

received federal funds to implement and operate career criminal 

programs are still running active programs. Althougb federal 

funding expired two or three years'ago for many of these 

programs, they have been largely successful in obtaining 

financial support from state and local sources. It remains to 

be seen whether they will be able to secure funding when their 

state and local governments face budget cutbacks. 

Survey Responses* 

Additional detail on Part I survey responses is provided in 

Exhibit 2, p~ges 24-27, and Exhibit 3, pages 28-31. 

1. Do you have a career criminal program operating in your 
office? If yes, was it initiated under LEAA funding? 

All Programs LEAA Funded 

No. of responses 117 72 

percent Yes 82% 80% 

*More than one response for each jurisdiction is sometimes 
possible. 
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LEAA-funded programs fared slightly worse than the national 

average in terms of whether the program was still operational. 

The jurisdictions initially funded federally that have 

discontinued their programs are Boston, New Orleans, Kansas 

city, Minneapolis, Jersey city, Jacksonville, Oklahoma city, 

Tallahassee, Kalamazoo, Miami, BrOome County, pensacola, 

Daytona Beach, and Titusville. With the exception of Boston, 

New Orleans, and KalamazOO, all of the programs were recently 

begun and appear not to have had sufficient time to develop 

before their funding expired. 

2. 
Why did you discontinue the program? 

pOEulation* 

Total 1 2 3 

No. of responses 18 1 8 3 

Lack of funding 
17 Q 8 3 

Legal complications 1 Q 1 ° 
political problems 6 1 3 2 

1 Q 1 Q 

4 

6 
6 

° ° Q 

other 
*GroUP 1 z population of 1 million or more; 2 = 500,000 to 
1 million~ 3 • 250,000 to 500,000; 4 • 100,000 to 250,000. 

Funding is the major reason that programs have been 

discontinued (94%). In an additional six jurisdictions (33%), 

programs were discontinued when new d;strict attorneys were 

elected. One jurisdiction, Se~ttle, discontinued the career 

criminal program, Fer se. However, they transferred some of 

the techniques of the career criminal program to their regular 

case processing routine. • 
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3. How long has the career criminal program been in existence? 

POEulation 
Total 1 2 3 4 

No. of reaponses 82 15 25 21 21 

Av7rage no. of months 
l.n operation 42 53 41 37 35 

As expected, given th e initial purposes 

P 

envisaged for the 

rogram, larger jurisdictions have operated career criminal 

programs longer r on the whole, than have . el.ther medium-sized or 

smaller jurisdictions. 

originally as an effort 

The LEAA program was designed 

ecu ors in large cities to help pros t 

in th . el.r gro~ing case loads. focus on the most serious cases 

During the first two years'of LEAA's program, attentl.·on 
almost l' focused 

Jurisdictions, where the exc uSl.vely on very large . 

program was believed to b e most warranted. G 1978 radually, between 

and 1981, an increasing number of medium-size and small 

the prosecutory techniques of the jurisdictions adopted 

program. In many ways, the big . . Cl. ty programs have served 

models to smaller jurisdictions 

as 

in terms of program design, 

implementation, and operation. The survey responses indicate 

that large city programs h ave existed f or 18 months longer, on 

average, than small city programs. 

4. How ~s.the program specl.fl.cal1y'. currently funded? By percentage, 

Tot",l I 
POl2ulation 

2 3 4 

No. of responses 80 15 25 19 21 
% federal, average 10% 9% 7% 7% 16% 
% state, average 48% 60% 55% 44% 31% 
% local, average 43% 31% 38% 49% 53% 
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h as the Career Criminal The primary goal of programs suc 

l.'s to provide "seed money" to jurisdictions to Program 

demonstrate the nee or, d f and value of, the prog~am. Once 

to be successful, it is expected that programs have been proven 

'1 bl ~o institution­local and state funding will be made aval. a e ~ 

The responses to question 4 indicate that alize the program. 

1 and 2 are now funded jurisdictions in population groups 

almost exclusively from state and local sources. 

Some states (California, New York, Massachusetts, and 

Connecticut) have passed state legislation providing for 

statewide career criminal programs. Other jurisdictions, Knox 

have been appropriated state County, Tennessee, for example, 

criminal programs once federal monies to continue their career 

funding expired. Other jurisdictions receive f"nding from 

local county boards. 

5. funded in different proportions Was the program 
in the past'? 

pOEulation 
Total 1 2 3 

No. of responses 82 15 25 21 

Percent yes 73% 86% 88% 85% 

4 

21 

33% 

The responses to this question indicate that except for the 

have received funding from smallest jurisdictions most programs 

s and in varying proportions. a number of d~fferent source 

indicates that sse th programs have been durable enough to 

withstand change. 
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6. What was the percentage funding originally? 

POEulation 
Total 1 2 3 4 

No. of responses 60 13 22 18 7 % federal, average 68% 73% 74% 71% 53% % state, average 21% 22% 19% 15% 29% % local, average 11% 5% 7% 14% 19% 100% 100% 100% 100% 100% 

As can be seen from the responses to question 6, the two 

largest population groups received an average of 75 percent 

federal assistance in implementing their career criminal 

programs. Those same programs now receive an average of over 

90 percent of th~ir funding from state and local sources. 

These responses indicate that jurisdictions that received 

federal funds to implement career criminal programs have been 

successful in obtaining state and local funding as federal 

funding diminished. This suggests that,the federal investment 

has paid off. Local funding sources appear to have become 

convinced of the value of the programs. Moreover, the concept 

of career criminal prosecution was adopted by several 

jurisdictions without the benefit of federal funding. 

7. Have there been changes in the budget (amount, type) 
since the program's initiation? 

2 3 Total 1 
POEulation 

No. of responses 82 15 25 21 
Percent yes 58% 53% 52% '61% 
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Consistent with responses to ques~ion 5, most respondents 

reported that their budgets have changed since the program was 

initiated. Almost all have seen a decrease in funding levels. 

This is significant because a successful career criminal unit 

requires a close working relationship among the unit's 

attorneys. This type of cooperation develops over time. If a 

special unit's existence is questioned or jeopardized by 

uncertain funding, a close working relationship is more 

difficult to establish and the impact of the program may be 

diminished. 

8. At the present time, how many attorneys are assigned to the 
career criminal unit? 

Total I 
po~ulation 

~ 4 

No. of responses 82 15 25 21 21 

Average number 
of attorneys 3.8 7 3.8 2.4 2.3 

The average number of attorneys in career criminal units in 

the first and second population groups (5.4 attorneys) is more 

than twice the number in the third and fourth groups (2.3 

attorneys). The number of career criminal attorneys varies 

considerably within population groups. For example, in the 

first group, Los Angeles employs 24 career criminal attorneys 

while Allegheny County, New York, employs only 1 full-time 

career criminal attorney. These are the extremes, h9wever, and 

most of the major city programs consist of 1 supervisor and 3-4 

senior attorneys. 
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9. What is the average number of years of experience of 
attorneys in the D.A.'s office? 

Population 
Total 1 2 3 4 

No. of responses 77 15 25 18 19 
Average years 

experience 4.3 4.5 4.2 3.6 4.8 

Until only recently, working in a prosecutor's office was 

not a career position, but rather a position held by young 

attorneys for two or three years before entering private 

practice. However, in recent years there has been a growth of 

professionalism in district attorneys' offices. This 

professionalism is evidenced by the average seniority of deputy 

district attorneys--for example: 8 years in Los Angeles, San 

Diego, and Waterbury, Connecticut: 6 years in Houston, Orange 

County, Sacramento, and New Haven; and 5 years in San 

Francisco, Hartford, and Milwaukee. 

Thus, district attorneys are able to assign increasingly 

senior prosecutors to special units, such as the career 

criminal program. As can be seen in the responses to questions 

10 and 11 below, the minimum experience of career criminal 

attorneys approaches the average for the entire office, and the 

average for the career criminal unit is usually 2-to-3 years 

more than the office average. The assignment of senior 

prosecutors to career criminal units is an important aspect of 

the program. Since CCP prosecutors handle cases vertically, it 

is crucial that they be familiar with all aspects of 

prosecution. The gr-eaterexper ience of career criminal 

-17-

13-616 0-83-7 



- - .. 

\ 

94 

attorneys helps to ensure that 
the uni t' s (~ases 

vigorously prosecuted by experienced 
Glre ful~y and 

attorneys. 

10. What is the minimum 
CCP unit attorneys? number of years of experience of 

Total 1 
POEu1ation 

2 3 4 
No. of responses 57 13 25 10 9 
Minimum years 

experience 3.8 4 3.1 4.2 3.8 

11. What is the average number 
at~orneys assigned to your of years of experience of 
un~t? career criminal 

No. of responses 

Average years 
experience 

Total 

80 

7.3 

1 

15 

6.5 

Population 
2 3 

25 21 

7.0 8.0 

Note that the average number 
of years of experience for 

small jurisdictions . 

jurisdictions. T 
~s equal to or exceeds that of larger 

4 

19 

7.5 

wo factors help to explain this ... finding. The 
first is that one' . 

Jurlsdiction (Monroe cou~ty, Michigan) 
reported that its 

one career criminal attorney has 35 years of 
prosecutory experience Wh M 

• en onroe is not included in the 
analysis, the average experience for small 

jurisdictions drops 

In addition, smaller district attorneys' offices 
have traditionally seen slower t 

to 6 years. 

. urnover than metropolitan 
prosecutors' offices. Th 

erefore, to the extent that assignment 
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to the career criminal unit is desirable and goes to senior 

attorneys in the office, -it is likely that those senior. 

prosecutors would have consioerable prosecutory experience. 

12. Do you have investigators especially assigned to 
the career criminal unit? 

Population 
Total 1 2 3 

No. of responses 81 25 21 

Percent yes 65% 92% 72% 61% 

4 

21 

42% 

13. If YES: How many investigators are on staff at least half 
time? 

pOEulation 
Total 1 2 3 4 

No. of responses 53 13 18 13 9 

Average no. 
of investigators 1.7 2.6 1.5 1.6 1.1 

One of the perceived strengths of the career criminal 

program is that prosecutors have immediate access to 

investigators who can collect additional evidence, interview 

witnesses, and maintain contact with witnesses. These 

investigators enable prosecutors to develop their cases fully 

and to close any "holes" in the case. Almost all of the 

federally funded programs made provisions in the budget for at 

least one investigator: many of the smaller jurisdictions, 

howevet, could not afford staff investigators. Even in many of 

the larger jurisdictions, investigators were provided for only 

-19-
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while the ,program was federally funded and were the first item 

cut when local funding ended. 

14. From what former occupations did your investigators co~e? 

Total 1 

No. of responses 81 14 
Former patrol 

officers 31 11 
Police detectives 38 14 
Private investigators 1 1 
Insurance investigators 1 0 
Other 18 8 

Population 
2 3 

25 21 

12 6 
13 6 

0 0 
0 1 
3 4 

4 

21 

2 
5 
o 
o 
3 

Over 75 percent of career ,criminal investigators were 

previously employed as police officers or detectives. Most 

career criminal project directors reported that hiring 

ex-police officers as career criminal investigators helped to 

establish good working relationships with local poli~e 

agencies. Typically investigators maintained contacts with 

police agencies and were able to act in liaison with those 

agencies to maintain police cooperation and enthusiasm for the 

program. 

15. Wha't other staff work on the career criminal programs? 

pOEulation 
Total 1 2 3 4 

No. paralegals 23 15 4 2 2 
No. clerks 14 5 3 3 3 
No. secretaries 73 21 25 17 10 
No. liaison 1 0 1 0 0 
No. court coordinators 1 1 0 0 0 
No. other 26 3 14 4 5 
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Almost all of the career criminal programs have a secretary 

specifically assigned to the unit. The larger jurisdictions 

also assign a paralegal to the unit to assist with research and 

case development. Many of the paralegals are responsible for 

searching cr iminal history files to deter'mine the existence and 

extent of prior felony arrests and convictions. This type of 

information is used by project directors in case screening by 

the unit. 

16. Are tho.re other special prosecution units in your office? 

pOEulation 
Total 1 2 3 4 

No. of responses 82 15 25 21 21 

Percent yes 62% 93% 76% 38% 47% 

17. If YES: Does your office have any of the following 
attorney units? 

pOEulation 
Total 1 2 3 4 

Arson 21 6 9 4 3 
Homicide 16 5 6 4 1 
Narcotics 20 7 7 4 2 
Organized crime 15 5 6 2 2 
Economic crime 30 9 10 7 4 
Political corruption 8 3 4 0 1 
Juvenile 15 6 1 3 5 
Diversion 3 2 1 0 0 
Fraud 16 4 6 2 4 
Rape 12 4 6 2 0 
Other 26 13 7 5 1 

As expected, most of the large (93% ) and .;nedium-size (76% ) 

jurisdictions have special prosecution units other than a 

career criminal unit. In order of frequency these units are 
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economic crime, arson, and narcotics. The fact that LEAA has 

had demonstration programs that address these areas may explain 

their relative prevalence. These ~pecial areas all require a 

level of expertise that the typical deputy district attorney 

may not be able to obtain on the job. Therefore, these units 

allow deputy district attorneys the opportunity to specialize 

in a particular type of case and to sharpen the skills 

necessary to prosecute these cases. 

It is also notable that for the third and fourth population 

groups, career criminal is the only special unit in 62 and 53 

percent, respectively, of the respondents in those groups. 

This suggests that district attorneys place a high priority on 

the existence of a career criminal unit in their office and are 

willing to depart from normal operating procedures to create 

this special unit. 

18. Are judges assigned specially to hear career crim,inal 
cases? 

No. of responses 

Percent yes 

Total 

82 

18 

1 

15 

40% 

Population 
2 3 

25 

24% 

21 

10% 

4 

21 

0% 

One of the early and persistent ,goals of the career 

criminal program has been to expedite case processing. In many 

large jurisdictions this is accomplished by designating certain 

judges to hear career criminal cases exclusively. In most of 

th~ medium-she and small iu~is~Jctions. cases are not . . . . 
critically backlogged, and the need 'for 'special courts does not 

exist. Thus, special courts exist in only 9.5 percent of the 

third population group and not at all in the fourth. 

.. .. 
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Exhibit 2a. DETAILED SURVEY RESPONSES: 
PROG~1 AND OFFICE CHARACTERISTICS' 

Group 1, population 1 million or more 

OUF:~ICII: 3. Il. 8. 11. 13. 
Aftrlge 

lIunb!r NUlllb!r .... lber 
'elr of 'elrs of 

'rogrll~ Current Attor. Experf. lnnstf. 
JURI SOl CTHIN Stlrted Fundin; MyS .lICe gltOrs 

A llr.1!d. Co., CA 197& 9~ stete C I 1 
1~ locI' 

Los Angeles Co., CA 1978 65' stlte 2' 5 1 
35~ locI' 

Orange Co., CA 1978 8~ sUte 5 8 1 
11ll, local 

Sin Diego Co., CA 1975 51!': stete 6 1D 1 
4~ locil 

Clelrwater Co., Fl 1976 'O~ sUte • 4 1 

Mfddlesex Co., MA 1979 10~ stete 5 5 1 

Weyne Co., HI 1975 lO~ sUte 7 5.5 1 

Bronx Co., NY 1973 7~ stete 15 5 ) 
3~ locil 

Erie Co., IN 1979 'O~ state 3 6 1 

Nell York Co., NY 1975 ~~ sUte 10 C 
5~ 10cil 

Allegheny Co., PA 1977 lOOt local 1 7.5 

Phil1delph1a, PA 1919 Sf'! feller.' 8 6 1 
3U sUte 

Dallas Co., TX 1975 2~ feder.l 6 6.5 1 
8~ federll 

Herris Co., TX 19n 5~ federal 3 10.5 1 
SO: loe!:l 

Chiclgo, IL 197i 100: local 9 5 1 
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Exhibit 2b. DETAILED SURVEY RESPONSES: 
PROGRAM AND OFFICE Ca~CTERISTICS 

Group 2, population 500,000 - 1 million 

QUE:ST:ON 3. 4. - a. 11. 13. 21 •. 
Averlge 

NUlllber Number Nueber Annual 
Year of Telrs of Number 

Prograr.: Current Attor- Experf- Invest1- of 
JURISnICTIOI: Started Funding neys ence gltors Cues 

P.iverside Co., CA 1978 9~ stlte 4 5.5 2 80 
1M locll 

SICrll:lento Co., C ... 1978 90'1 stlte 5 a 11 160 
1~ locll 

San Francisco Co., tA 1977 6~ state 5 10 Z 175 
4~ local 

Ventura Co., C~ 1976 9M stlte 3 7 2 60 
1~ locil 

Fairfield Co., C: 1979 1001 stlte 2 26 , 38 

Hartford Co., CT 1979 10~ state 3 3 1 ".~50 
". 

Ne~: Ha yen Co., CT 1977 10~ state , 6.5 ? ?50 

Waterbury Co., CT 1979 10~ state 2 8 , 50 

District of Colunbil 197fi 10~ federal 5 5.5 4 270 

Ft. Lauderdale Co., FL 1978 100: state 3 5 40C 

Honolulu Co., HI 1978 10M state 8 4 1 160 

Lake Co., IN 1979 10~ local 3 6 , ',0 

tla ri on Co.. IN 1980 85~ federal 8 6 , 88 
151 local 

Jefferson Co., KY 1976 10~ stlte 5 4.5 190 

HontgDr.le ry Co., Me 1978 5~ stlte 4.5 5 
50: local 

Horfon Co., VA 1979 100: state 4 6 120 

Macor.lb Co., H! 1977 10~ locll 1 10 , 40 

Monroe Co., NY 1977 100: locll 3 5 2 120 

Westchester Co., N~ 1979 lO~ locll 3 9 1 100 

Sur.r.l1 t Co., OH 1977 100: lOCI' 1 6 1 64 

South Daltota 1975 100: stlte 1 2 '0 

Shelby Co., TN 1976 751 state 4 7 2 200 
25~ locll 

Bexar Co., TX 1977 2~ stlte 7 6 1 350 
ao: locl1 

Salt Lllte Co., UT 1975 iO~ locl1 4 6.5 50 

Hflwauk~e co., w: 1975 100: locl1 3 13.5 215 
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Exhibit 20. DETAILED SURVEY RESPONSES: 
PROGRAM AND OFFICE CHARACTERISTIC::: 

Group 3, population 250,000 - 500,000 

QUE:STIOII 3. 4. I. 11. 13. 21. 24. 
A\-erlge 

Nuft)er Nllllber NlElber Annull 
Year of Years of Nur.lber Verti'll 

Prog"la Current Attllr- F:xperf- Jnvesti- of !'rose. 
JURSIDI~TlON Started Funding neys ence gltors Cues cution 

Little Pooclt Co., An 1978 3 11 ,I 

Fresno Co., CA 1978 901 state 3 6 2 150 I . 
10: locll 

Santi Blrblra Co., CA 1979 a~ state 
11\ locil 

3 9 40 I 

lIlte Co., IL 1978 50: federal 2 5 
50s stlte 

Blton Rouge Co., LA 1977 1 26 1 48 " Bristol Co., I~ 1979 100: stlte 1 5 2 115 I 

Inghlr.! Co., HI 1977 100S lOCI' 2 4.5 45 ,I 

Washtenaw r.o., ~ 1977 100: local 2 4.5 106 

Clmen Co., NJ 1979 100: locll 3 8 3 110 ,I 

Mercer Co •• N.) 1979 10~ local 1 5 1 41 ,I 

Passaic Co., NJ 1978 'OO~ loca' 2 8.5 3 80 

Albuquerque Co., m1 1975 10~ state 3.25 3.25 2 100 

On.nd.ga Co., NY 1978 10o" state 2 8.5 1 35 ,I 

Or.nge Co., tl1 1979 100: stlte 2 5 1 75 " C1art Co., NY 1976 100: local 2 14.5 1 150 " H!cklenberg Co., Nr. 1977 10'" state 4 5 2 150 " 
Davidson CO.,T" 1979 80: federal 

10': state 
3 8 1 ,I 

lOS locil ~ 

renox Co., Ttl 1979 10'" loclt 3 8 1 120 ,I 

Travf s Co., TX 1978 100: loc.1 1 4 12 ,I 

Norfolk, VA 1976 Hl~ stlte 3.5 10 100 ,I 

~Iuteshl Co., WI 1979 10':1 locll " 10 25 ,I 

, -26-



- . --,. 

\ 

102 

Exhibit 2d. DETAILED SURVEY RESPONSES: 

Qur~!Ot/ 

JURISOICnOli 

StaNislaus Co., CA 

Sara sot. Co., Ft 

Ade Co., 10 

St. Joseph Co., IN 

Va"derbu~h Co., III 

81acl:. Halik Co., IA 

unton Co., KY 

Bey Co., Ml 

Berrien Co., HI 

Calhoun Co., t1I 

Monroe Co., HI 

Sagi new Co., In 

St. Clafr Co., HI 

Steuben Co., UY 

Ul ster Co., NY 

Cul:lberland Co., II': 

Weber Co., I1i 

Alexandria, VA 

Port~outh. VA 

Richr.lond, VA 

Virginia Belch, VA 

PROGRAM AND OFFICE CHARACTERISTICS 
Group 4, population 100,000 - ~50,000 

3. 4. ,. 11. 13. 
Average 

NUlllber WUlllber lI~r 

21. 

Annual 
Year of Years of Mllllber 
Progra~ Current Attor- Experi- Investi- of 
Started Funding neys ence gators Cases 

1978 10~ sute 1 8 1 70 

1979 10~ local 1 4 1 1.30 

1~76 l~ local 1 8 1 125 

1980 901 federal 2.5 4 120 
5' state 
5' lotal 

1980 9~ federal 3 10 1 75 
1~ locll 

1978 100: local 1 12 60 

1978 lQ~ suu 5 90 

1977 100: state 2 5 45 

1977 10~ local 6 3 98 

1977 100: 10cll 2 4 1 90 

1977 10~ local 1 35 35 

1977 100S local 2 5.5 200 

1978 10~ local 4 12 

1978 100: sute 1 8 20 

1978 100: state 2 4 65 

1978 ln~ stlte 2 4 130 

1979 100: local , lC 1 24 
. 

1980 10~ ltiCal 1 2.5 I 1 110 

1977 100: locll 2 5 1 150 

1978 SO: federal 2 6 60 
SO: state 

1978 100: federal 5 6 2 150 
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Exhib:.t 3a. DETAILED SURVEY RESPONSES: SPECIAL UNITS 

Group 1, population 1 million or more 

OUP-lltion 17. Sp~clilI17l'd Unltll 

OrganlEed Econoilic 
JURISDICTION Ar.on Hurd~r Na rcotlclI Crllll~ CrllIl' Juvenile "raud 

Ala.eda Co., CA 
Lo. Angele. Co., CA" I I -I I I I I 
Orange Co., CA" I 
6an Diego Co., CA" I I I I I 
Clearwater Co., FL-
Hlddlelle. Co., HA I I I 
Wayne Co., HI" I 
Bron. Co., NY" I I I I 
Erie Co., NY" I I I I I 
New York Co., NY I -I 
AlIe9heny Co., PA I I 
Philadelphia, PA I I I I 
Dalla. Co., TX I I 
'''urill Co., TX I I 
Chicago, IL" I I I I 

"Th,~ (allowing office. have additional prollecutlon unit. all lilltl'd. '.oa Angel.... polltlclI. 
corruption, nur.lng hOlle ahulle, electronic crille, peychlatrlc, lIedlcal/leqal. dOlleatlc 
violence, con.uller and pnvlronllental. Orange County. IIppclal alllllqn~pntll: San Olp.qo. 
political corruption, Clearwater, FL. IIpecial prollp.cutlonr Wllyne County. clvll/con~uller 
protection; Oron •• dOllleetlc violence; r.rle. violent felony; Chlcllqo, gang vlo'p.ncp.. 
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Exhibit 3b. DETAILED SURVEY RESPONSES: SPECIAL UNITS 

Group 2, population 500,000 - 1 million 

Queatlon 17. Spp.clallze~ Unite 

Organized Econoilic 
JURISDICTION Areon Hurder Narcot!~~~~~ Cd !,e .Juvenile Freud Ref! 

IUvarelde Co., CA , , 
Sacr ... ento Co., CA , , I I , , , 
6an Francleco Co., C,,· , I I I I I 
Ventura Co., CA I 
Fairfield Co., CT I 
Ha rt ford Co., CT 
Waterbury Co., CT 
Dletrlct of Colullbla ...... 
Ft. Lauderdale Co., n.. I I I I Q 
Honolulu Co., til 

;Ill. 
I Lake Co., Ito' N 

\D Harlon Co., IN , , 
I Jeffereon Co., I(Y , 

Hontgollery Co., HD , 
Norfolk Co., VA , I , , 
Haco .. b Co., HI 
Honroe Co., NY. , , , , , I 
Weatcheeter Co •• NY , , , I 
Sueelt Co., OH I 
60uth Dakota· , 
6helby Co., TN 
Bellar ('0 •• TX I , 
6alt Lake Co., UT , , I 
Hllwaukee Co., WI· , , , , 
·Oth«r pro.ecutlon unit .. for the following offlcea are aa liated. San Francieco. eppclal 
proeecutlon, D.C •• IIsjor crleee, Honroe County. diveI'II lon, violent felony offen.ea, South Dakot., 
antltruat, Bellar County, TXt app.clal crl.pal Salt 1,lIkp. City. child ahu!lP, HlJwaukp.l'!: aenaltlve 
Crill ••• 

\ 
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P.xhibit 3c. DETAILED SURVEY RESPONSES: SPECIAL UNITS 

Group 3, population 250,000 - 500,000 

Queatlon 17. Specialized Unite 

Orqanl zed [cono.lc 
JURISDICTION :\reon Murder Narcoticil Crime Crille Juvenile Fraud 

Little Rock Co., AR ,I ,I 
Freeno Co., CA-
Santa Barbara Co., r.A 
Lake Co., IL 
Baton Rouge Co., LA- ,I 

BrAetol Co., HA 
Ingha. Co •• HI 
Wallhtenaw Co., HI 
Callden Co., NJ ,I ,I ,I ,I 
Mercer Co., NJ- ,I ,I 

Pallllsic Co., NJ ,I ,I ,I ,I ,I 
Albuquerque Co., NH ,I ,I ,I 
Onandaga Co., NY ,I ,I ,I 

Orang" Co., NJ 
Clark Co., NV 
M",cklenberg Co., NC 
Davldllon Co.,TN- ,I 
II.no. Co., TN 
Travlll Co., TX- ,I 
Norfolk, VA ,I ,I 
W!lukellha Co., WI 

-Other prollecutlon unit. for the followlnq office. lire a. II.ted. Fr.eno, CAl .e.ual 
ae.aull, Baton Rouqll, LAI falilly '.w caeeel Mercer County, NJ. child abullar Davldaon 
Count.v, TN. child eupport caaeal Travla County, TXt puhllc Inteqrlty ClIl'ee. 
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Exhibit 3d. DETAILED SURVEY RESPONSES: SPECIAL UNITS 

Group 4, population 100,000 - 250,000 

Oueatlon 11. figeclallzp.d Unlta 

Organized F.conol1lc 
JURISDICTION Araon Murder Narcotic" Crl!!,~ Cril1e Juvenl Ie Fraud Ra(!e 

Stani.l.u. Co., CA I 
Sar.aota Co., Fr,· I I I I I I 
lid. Co., ID 
St. J06eph Co., IN , 
Vanderburgh Co., IN I ..... 
Black H .... k Co., IA ~ Kenton Co., J(Y I 
Bay Co., HI " Berrien Co., HI 

I 
Calhoun Co., HI 

w Monroe Co., HI 
...... Saginaw Co., HI 
I St. Clair Co. ~ HI 

&teuhen Co., NY 
Ul.ter Co., NY 
Cumberland Co., NC 
Weber Co., UT I I 
AlellandrJa, VA " Port ... outh, VA I I 
Richl1ond, VA " I 
Virginia Beach, VA ,I " I 

*The Sara.ota Di.trict Attorney'" offica ha" IS political corruption unit In addition to thp 
ahovellentioned unit •• 

.~ 
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Part II 

SELECTION CRITERIA AND PROCESS 

The second series of questions was designed to elicit 

information on the types of cases targeted for career criminal 

p~~secution, the processes for case selection, the extent' of 

prosecutory discretion in selecting cases, and the annual case 

load. General conclusions drawn from these responses indicate 

that groups land 2 tend to receive more cases than they can 

prosecute and therefore are more selective in their case 

screening. On the ~ther hand, smaller jurisdictions often do 

not have enough cases to keep the'career criminal unit busy. 

In addition, evidence suggests that units funded under the 'LEAA 

program are more stable and better organized than programs 

funded by state and local sources. 

Between one-half and three-quarters of the responding 

jurisdictions re~orted that there were cases th~t belonged in 

the career ciiminal unit that w~re handled through normal 

processing procedures. However, the number of such cases 

averaged less than 10 percent of all cases prosecuted. The 

problem appears to be most serious in large jurisdictions 

where; again, t~ere are more eligible cases than the unit can 

handle. It is interesting that t.he aver~ge number of cases 
. 

that do not belong in the CCP unit (question 38) is alm~~~ ~he 

same as the number of cases missed by the unit (question 39) . 

-32-
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Survey Responses· 

19. What is the annual case load selected for the career 
criminal program? 

Population 
Total 1 2 3 4 

No. of responses 73 13 23 16 21 

Average case load 193 306 275 98 95 

Most career criminal units have adopted selection criteria 

that, if applied exactly, would yield a larger case load than 

is manageable by the unit. Almost all local programs, however, 

exercise prosecutory discretion to identify those cases that do 

not, in their estimation, require special treatment. For 

example, a 60-year old man arrested for assault in a bar fight 

who happens to have a prior felony conviction from 30 years ago 

would technically qualify under most selection criteria. 

However, career criminal prosecutors argue that that offender 

is not a career criminal and should not be prosecuted as such. 

Thus, most career criminal selection criteria allow the project 

director to eliminate those cases that are not appropriate for 

the program. 

The danger in the exercise of this discretion is that it 

presents at least the appearance of unfairness when some 

eligible offenders are selected for the program but others are 

not. Carried to an extreme, and ignoring the exercise of 

discretion that the courts have authorized the prose~utor, this 

·~ore than one response for each jurisdiction is sometimes 
possible. 

-33-
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could constitute a violation of equal protection. For example, 

two jurisdictions responding to the survey indicated that they 

selected only 6 percent and 10 percent, respectively, of those 

cases eligible for career criminal prosecution. 

Ideally, the selection criteria would be completely 

objective and yield a manageable case load ~f violent, repeat 

offenders. However, a set of selection criteria that is 

sufficiently sensitive to differences among offenses and 

offenders and flexible enough to adjust to changing crime 

patterns does not exist. Therefore, prosecutors are 

responsible for developing criteria that are relatively 

objective and then exercising discretion to accept cases that 

are appropriate for career criminal treatment. 

20. Is this number different from,the number eventually 
prosecuted? 

No. of responses 

Percent yes 

Total 

77 

37% 

Population 
1 2 3 4 

14 

35% 

24 18 21 

41% 44% 28% 

These results suggest that approximately 63 percent of the 

responding jurisdictions screen out inappropriate cases before 

filing, and an average of 37 percent of the jurisdictions 

accept cases on the information available at screening and 

subsequently reject cases from the unit after filing. These 

cases are then handled under normal case processing procedures. 

-34·' 
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Ideally, career criminal prosecutors have accurate and 

timely criminal history information available at the time of 

screening so that repeat offenders can be identified and 

charged as career criminals. However, since FBI rap sheets are 

usually not available until 2-4 weeks after charging, 

prosecutors often must guess whether an offender meets the 

selection criteria. 

21. What is the annual number of cases prosecuted by the career 
criminal program? 

Total 1 
P012ulation 

2 3 4 

No. of responses 76 13 24 18 21 

Average no. of cases 146 268 145 82 88 

Rate of prosecution 82% 87% 54% 93% 93% 

A fairly high percentage of those cases initially accepted 

for career criminal prosecution are actually prosecuted in most 

of the jurisdictions surveyed. with the exception of group 2 

jurisdictions, the average rate of prosecution exceeds 85 

percent. If two jurisdictions from group 2 are excluded from 

the analysis (Louisville, Kentucky, and Riverside, California) 

the average for group 2 falls in line with that for the other 

jurisdictions, with a 96 percent rate of prosecution. 

The findings suggest that large jurisdictions have a 

greater number of eligible cases than they can actually 

handle. Thus, a portion of those cases involving repeat 

offenders arrested and charged with a violent crime are 
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rejected for career criminal prosecution because there are not 

sufficient resources to handle those cases. For example, 

Operation Hardcore (Los Angeles' gang unit) was originally 

designed to target on murder, aggravated assault, and robbery. 

However, a heavy case ~oad has forced the unit to become almost 

exclusively a gang murder prosecution team. Lesser offenses-­

albeit serious ones, such as aggravated assault and robbery-­

are routinely rejected by the unit due to lack of resources. 

On the other hand, it seems that smaller jurisdictions are 

able to prosecute almost all eligible cases. Thus, if further 

budget cutbacks occur, they are more likely to have an adverse 

impact on larger jurisdictions, which are already straining to 

handle their case loads with existing resources. 

22. Generally, how many days after an arrest are cases selected 
for the career criminal program? 

Total 

No~ of responses 82 

Days from arrest 5.0 

Population 
1 2 3 4 

15 25 21 21 

2.1 3.9 7.8 6.3 

Larger jurisdictions identify career criminals nearly three 

times faster than do smaller jurisdictions. The ability to 

make timely case selections is contingent on: 

The quality of the arrest reports prepared by the 
arresting officer or detective. Larger jurisdictions 
usually have access to automated criminal history 
information for at least state an~ local offenses. 
Smaller jurisdictions may have to review case records 
manually or send to a state repository for criminal 
history information, thus delaying case selection. 
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The availability of career criminal investigators to 
work with police prior to arrest so that complete 
information is available at the time of arrest. 
Larger jurisdictions are more likely to have access to 
investigators, and this may help to explain the speed 
with which these jurisdictions can review arrest 
reports and make their case selections. Smaller 
jurisdictions must often rely on police to do follow-up 
work before case selection can be made. The ability 
of police to do this work is contingent on their own 
case loads and may result in substantial delays. 

23. At what stage in the proc9ssing is this selection made? 
(Use earliest stage at which some selection is made.) 

Total 

No. of res.ponses 86 

Arr9st 32 

Screening 33 

Charging 4 

Complaint 6 

Arraignment 8 

Preliminary hearing 3 

population 
1 2 3 4 

15 

7 

3 

1 

1 

3 

o 

26 

7 

14 

1 

2 

2 

o 

21 24 

8 10 

9 

2 

1 

o 
1 

7 

o 
2 

3 

2 

24. Are all career criminal unit cases prosecuted vertically 
from the selection point forward? 

No. of responses 

percent yes 

Total 

82 

82% 

population 
1 2 3 4 

15 25 21 21 

80% 

One of the primary goals of the original career criminal 

program was to implement vertical prosecution. In 1975 it was 

the normal practice in most large and medium-size jurisdictions 
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to pro~ecute cases horizontally, i.e., a different prosecutor 

would handle each stage of the case. L£AA program developers 

sought to impose vertical prosecution whereby a single 

prosecutor would handle a case from filing to disposition and 

would assume responsibility and accou~tability for that case. 

Although vertical prosecution is more costly than horizontal 

prosecution, the survey results indicate that even after 

federal funding expired most of the iarge an6 medium-size 

jurisdictions maintained vertical prosecution. 'Smaller 

jurisdictions use vertical prosecution about as much as larger 

jurisdictions. However, since many of those jurisdictions 

never adopted horizontal case processing, it is not surprising 

that the practice is also prevalent in smaller jurisdictions. 

25. (For a presentation of components included in each 
jurisdiction's selection criteria, see Exhibit 4, pages 
48-51.) 

26. Do you use a point system to weight criteria? 

No. of responses 

Percent yes 

Total 

82 

22% 

I 

15 

20% 

Population 
2 3 4 

25 21 21 

4% 42% 23% 

Boston was the first jurisdiction to use a point system to 

evaluate ~areer criminal cases. Their system was ~ubsequently 

adopted by a number of jurisdictions, although it was never an 

L£AA requiremerit. A number of medium-size and small 
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jurisdictions particularly like the point'system because it 

helped them defend themselves against the charge that the 

selection criteria are too subjective. The point system 

provides an explicit, objective basis for determining whether a 

defendant qualifies. Also, smaller jurisdictions tend to use a 

relatively straightforward point system, whereas larger 

jurisdictions are inclined to use either a more complex system 

or none at all. 

27. As part of the selection criteria for career criminal 
cases, does your office target specific offenses? 

Population 
Total 1 2 3 4 

No. of responses 81 15 24 21 21 

Percent yes 70% 93% 66% 71% 57% 

Almost all (93%) of the large jurisdictions report that 

they target on specific offenses, while an average of only 64 

percent of the remaining jurisdictions target by type of 

offense. Larger jurisdictions are more likely to focus on 

certain offenses because they have other special units in their 

office to focus on murder, rape, and sexual assaults (see 

question 17). Small and medium-size offices are less likely to 

have other specialized units and therefore use their career 

criminal unit as a "major offense bureau." When this occurs, 

the career criminal unit handles the major cases in the office 

regardless of the type of offense. 
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28. (For a presentation of responses indicating the types of 
target offenses used by career criminal prosecutors, see 

_ Exhibit 4, pages 48-51.) 

29. Is there a screening unit within the career criminal 
program? 

Population 
Total 1 2 3 4 

No. of responses 82 15 25 21 21 

Percent yes 65% 66% 60% ·71% 66% 

Most of the programs that responded to the survey report 

that someone in the career criminal uliit--usually the program 

director--screens cases before they are accepted into the unit. 

In those jurisdictions that do not have a separate career 

criminal screening unit, cases are screened through norm~l 

channels and then referred to the career criminal unit. 

Screening deputies usually have a copy of the career criminal 

uni t 's selecti on cr i teria s,o they know which cases to refer. 

Police also usually know the selection criteria and will tell 

screening deputies that they think a particular case qualifies 

for career criminal prosecution. 

30. What is the average number of years of experience for the 
person(s) selecting/screening ~are~r criminal cases? 

Population 
Total 1 2 3 4 

No. of responses 75 12 24 21 18 

Average years experience 7.3 9.3 i.2 7.1 5.9 
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Comparing these results with those of question 11 (average 

experience of career .criminal attorneys) shows that the average 

years of experience for screening deputies exceeds that of the 

regular career criminal deputy. This suggests that senior 

deputies (perhaps the project director) are responsible for 

screening cases. This contrasts sharply with many prosecutors' 

offices, where the most junior attorneys are assigned to the 

screening unit. The experience of career criminal screening 

deputies demon.strates the importance placed on this function by 

career criminal project directors. 

31. Does ~he attorney(s) in charge of selecting/screening 
c~~eer criminal cases have a choice among cases? 

No. of responses 

Percent yes 

Total 

79 

83% 

Population 
1 2 3 4 

15 

86% 

24 20 20 

79% 90% 80% 

This question provides another measure of the extent of 

discretion over case selection exercised by local career 

criminal programs. Over 80 percent of those programs 

responding to the survey indicated that screening deputies have 

a choice of cases for career criminal prosecution. 

32. Not based solely on written policy criteria, what,factors 
do you feel have the largest impact on the screen1ng 
decision? (On a scale of 1-5, where 1 is a very important 
factor and 5 is a non-important factor, how would you rate 
the following?) 

the type of crime 
the degree of harm to the victim 
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the probability of the case going to trial 
the quality of the evidence (elapsed time per 
from arrest) 
the nature of the victim (age, relationship to 
defendant, previous criminal ~ecord) 

'the case load for the month 
defendant's prior record , 

Total 

Crime type 1.6 

Degree of harm 2.3 

Probability of trial 3.9 

Quality of evidence 3.4 

Relationship 3.1 

Case load 4.1 

Prior record 1.1 

Population 
1 2 3 

1.1 1.9 1.9 

1.7 2.6 2.6 

3.8 4.1 3.9 

2.7 3.2 2.7 

2.7 3.6 2.9 

3.8 3.8 4.2 

1.1 1.2 1.0 

case 

4 

1.4 

2.3 

3.7 

3.1 

3.3 

4.7 

1.1 

There is a recarkable consistency among career criminal 

prosecutors regarding the importance of these factors in 

screening cases. Without exception, the pro~ecutors identified 

prior record (relative rank 1.1) as the single most important 

factor influencing the scre'ening decision. The results of the 

question are consistent with those of question 34 below, for 

which respondents reported that criminal history infor~atio~ 

(at least for local offenders) is frequently available. 

It seems clear from these results that career criminal 

prosecutors are most interested in the types of crime committed 

during the instant offense, combined with the number and type 

of previous criminal offenses. 

career criminal prosecutors are less interested (in rank 

order) in the degree of harm to the victim, the quality of the 
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evidence, the probability of trial, and case-load pressures. 

That the 9.uality of the evidence was rated as relatively 

unimportant by career criminal prosecutors is significant 

because critics of the program have often charged that career 

criminal units take only "locked cases." These responses 

indicate that case-load pressures and strength of the evidence 

are relatively unimportant factors in case selection, although 

large and medium-size jurisdictions indicated that case-load 

pressures were slightly more important than did smaller 

jurisdictions. 

33. Do the selection criteria allow for more cases than the 
unit actually is able to prosecute? 

Population 
Total 1 2 3 4 

No. of responses 82 15 25 21 21 

Percent yes 56% 73% 56% 57% 42% 

consistent with the results of questions 20, 21, and 31, 

the responses to this question indicate that, particularly in 

large jurisdictions, the se~ection criteria yield many more 

·cases than can actually be prosecuted by. the career criminal 

unit. Thus, prosecutors must often reject cases that qualify 

for the program because they do not have sufficient resources 

to handle the large number of r~peat violent offenders in their 

jurisdictions. 
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34. Using the scale I am about to 1.'~ad to you, please indicate 
for us what information is available at the time of career 
criminal case selection: 

almost always Or always = 1 
about half the time = 2 
never or rarely = 3 

PO,Eulation 
Total 1 2 3 4 

FBI 
2.2 2.5 2.1 2.1 1.9 

State criminal history 1.2 1.6 1.0 1.1 1.1 
Bail 2.0 2.1 2.1 1.8 2.1 
Parole/probation status 1.5 1.6 1.5 1.6 1.3 
Other pending cases 1.6 1.4 1.8 1.6 1.5 
Employment 2.9 3.0 2.8 2.9 3.0 

Most respondents reported that state criminaL history 

information is almost always available. However, information 

regarding out-of-state offenses, which can be obtained only 

from the FBI, is available less than half of the time. Since 

career criminals frequently have records :in other states, it is 

crucial that that information be available on a more timely 

basis. 
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Other information--such as other pending cases, parole sta-

tus, and bail status--is usually available through local auto-

mated case tracking systecs. Consequently, jurisdictions that 

have implemented automated case tracking systems, like San Diego 

and Hanhattan, reported that defendant information is alcost 

always available, thus aiding the process of case selection. 

35. vfuat additional pieces of information are desirable, but 
not available? (such as local police information) 

The responses to this open-ended question are reflected in 

textual discussions. 

36. Using the sace scale as above, are you able to identify 
chronic juvenile offenders at the time of case selection? 

almost always or always 
about hal'f the time 
never or rarely 

Total 1 

No. of responses 81 14 

Average 2.4 2.4 

= 1 
= 2 
= 3 

Population 
2 3 

25 21 

2.5 

4 

21 

2.3 

Traditionally, juvenile records have not been available to 

adult systec prosecutors. Although several jurisdictions make 

these records available on an informal basis, the vast majority 

of those surveyed responded that juvenile records are seldoc if 

. ever available. The inability of prosecutors to review 

juvenile records severely hampers their ability to identify 

high-volume offenders early enough in their criminal careers to 
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affect their behavior. Most jurisdictions report that the 

average age of those prosecuted 
as career criminals is 27-30 

years. Research has shown that the hiJh activity years for 

most offenders are about 16-21. 
In order to meet the challenge 

posed by these offenders prosecutors report that they need 

ready access to juvenile t arres and disposition reports • 

37. Have selection criteria changed sl.'nce the program started? 

No. of responses 

Percent yes 

Total 

79 

54% 

Population 
1 2 3 4 

14 2S 20 20 

42% 60% 60% 50% 

Approximately half of all responding jurisdictions report 

that they have changed their selection criteria since program 

implementation. Under LEAA guidelines, jurisdictions were 

allowed and even encouraged to alter thel.'r selection criteria 

in response to changing crime patterns and ca~e loads. 

LEAA-funded jurisdictions were required only to SUbmit the 

reason for the change and calculate the anticipated effect on 

the program's case load. Given this fact, it is surprising 

that more jurisdictions did not report changes in their 

selection criteria. 

38. Wh~t,percentage of cases that are prosecuted under the career 
crl.ml.nal program do you believe should not be? 
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POEulation 
Total 1 2 3 4 

No. of responses 36 6 16 1 4 

Percent of cases, 
average 8.6% 7.3% 5.2% 6.5~ 15.5% 

The responses to this question indi~ate that small juris­

dictions are more than twice as likely than either large or 

medium-size jurisdictions to accept cases that are inappropriate 

for career criminal prosecution. Possible explanations for this 

include: 

':here are not enough legitimate career cril.1inal cases to 
keep a separate unit busy. Thus, the unit accepts 
marginal cases for career criminal prosecution. 

Group 4 jurisdictions were too small (under 250,000 
population) to have been included in the LEAA 
Discretionary Program. These jurisdictions were not 
subject to case-load monitoring by the LEAA pcogran 
manager and did not receive technical assistance in the 
developnent of their selection criteria. Thus, these 
jurisdiction~ are less likely to have carefully 
developed selection criteria. 

In response to question 26 we found that smaller 
jurisdictions were more likely to use a point system for 
case selection. ~1e purpose of a point system is to 
ensure an objective selection process. Rendering 
prosecutory discretion inappropriate means that more 
cases are nore likely to be accepted into the unit. 

39.a. Are there cases that should be prosecuted by your career 
criminal program that are presently handled through 
normal processing procedures? 

Population 
Total 1 2 3 4 

No. of responses 82 15 25 ~l 21 

Percent yes 65% 73% 64% 67!a 57% 

b. What percentage? 
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POEulation 

2 3 4 

14 24 11 10 

11.9% 4.8% 9.4% 8.8% 
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Exhibit 4. DETAILED SURVEY RESPONSES: 
Questions 25 and 28 

(Group 1, population 1 million or over) 

question 25. SelectIon Crlterll Oup!stlon 211. T.r'Jet Off!n,es 

"CUll! 
Current hndlng Crll,In.1 Rell- "upon DI scre-· ClSe lIu,.- Rot.. Su ICtdn'D-

JOWl SDICmll Off!nse Ch.!.9~s lIecord tll),!~~~~e ___ t!..~~~,!n9t~~~!!L -,-l~~I!!:."-"~~IP..~~cr:I..2.~s~lilt Arson P_'_"9_ 

A IItIIHI Co.. CA I ,I ,I I 
los Afoi'lu Co •• CA I I I ,I ,I I ,I I 
Or •• Co •• CA· I I ,I ,I ,I ,I ,I ..... , S.n Pl,go Co •• CA I I ,I ,I ,I ,I " I ~ 

~ Cle.rw.ter Co •• rt I I ,I 
\D "Iddlue. Co •• ,~ I I " " I I I ,I ,I 
I 

".YM Co •• H' I I I " " ,I I " Iron. Co •• IIY I I " " I ,I ,I ,I ,I 

( .... C! Co •• 1ft' I I ,I " " " ,I ,I ,I ,I " I 
IIew Yort Co •• N' " " " " " " Allegheny Co •• PA " I " I ,I " ,I ,I ,I 

- Phll.delphl •• PA I ,I I " " " .r " " I ,I 

D.lIn Co •• Tl I " ,I I ,I ,I ,I ,I ,I " I 
Iflrrl S Co •• TlI ,I " I ,I I " " " I " Chlc.go. IL I " " ,I ,I I " I ,I , I 

continued 
·Orlnge County Includes theft-rellted offenses (such IS .uto theft) IS. t.rgd crllll!. 
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Exhibit 4 (continued) 

(Group 2, population 500,000 - 1 million) 

Questfon 25. Selection Cr' terti Question 28. Tlrgd Offenses 

Current PendIng Cr'r.I'nl' 
Y1C;~'r.I 
Rell- Welpon Dhcre- tlSe Bur- Rob- SI!I Kldnlp-

JURISDICTION Offense Chlrges Record tlonship Use tlon Stren~th Asslult !ll __ ry "urder IIIpe bel')' ASSluH ping Arson 

'herstde Co •• CA* , , , 
" 

, I I 
SlIcrlOento Co •• tA I " " I I 
Sin Frlnchco Co •• CA· , I I I I 
Yenturl Co •• CA , 

" I , I I 
Fllrfteld Co.'. CT , 

" " I I " " I I " " 
, , , 

Hlrtford Co •• CT , , 
" " " ,I " 

, 
" " " Mew HlYen Co •• CT I , 

" I , , I I " Wlterbul')' Co •• CT I I " 
, I " " 

, 
" District of Colu.bf. I J " " I " " 

, , 
" " " " " Ft. lluderdlle Co •• Fl I " " 

, I I 
Honolulu Co •• HI , I I " like Co •• IN , I , , 

" " I " I " Mlrton Co ••• 11* , 
" " I I I " " " " .Jefferson Co •• ICY I I I I I 

HontgOCleI')' Co •• HD , 
" " I " " " Morfoil! Co •• VA I , 
" I I I , l 

Hlcc.lt· Co •• HI , I I 
Hont!'De Co •• NV " I I I 
lIestchester Co •• NY I , I " I " " 

, 
Sur.nlt Co •• 0It , I , 

" " " " I 
South Dlkotl I " I I 
She1 b1 Co •• Til I " I 
leur Co •• TlI I " Silt like Co •• UT I I " " I 

" 
, , I , , 

" " "U"luhe Co., 111* 
continued 

·Addltlonll tlrget crlaes for the following offices Ire IS listed: Riverside: receiving stolen property, drug offenses; Sin Francisco: 
recehlng stolen property, grind theft; Harlon: luto theft, Iggravlted battery; Ind IIlhflukee: /llUlttple non-violent offenses. 
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Exhibit 4 (continued) 

(Group 3, population 250,000 - 500,000) 

Question 25. Selection Criteria Question 28. 

\,;ur- Vfctlm 
rent Pending Crll:l. Relll- Wellpon Dhcre- I:ue Sur- Rob-

JUItISDICn,.. Oft. Chlrges Ree. tfonshl!, Use tlon Strength Assault I glary Murder Ripe berl 

l tttl. Rod: Co., AR I 
F~sno Co., CA· I I I I I I 
Santi 'arblra Co., CA I I , , , , I I 
like Co., Il 

, I 
laton Rouge Co., lA I I I I I I I 
Bristol Co., '" I I I I I I I I I I I 
Ingl1- Co., HI I I I I I I I I I 
Washtena" Co., m I I , , I I I I 
Cuden Co., NJ I I I I I I , I I 
!tercer Co., IIJ I I I I I , I I 
'ISSI Ie Co., NJ I I I I I , I I I 
Albuquerque Co., Nil I I I I I I I I I 
Onlndlgl to., NY I , I .; I I / 
Orange Co., NJ I I I .; I I , I I , .; I 
Clirk Co., NY I I I I I I I 
IleeklenMrg Co., Nt I I .; I I 
Davtdson Co., TN I I .; , .; .; I 
lnox Co •• TN I .; I I .; I .; I .; I 
Travis Co., TlI ./ I .; I .; I .; , ./ I 
Norfolk, VA I I I .; I I I I 
~Iukesh' to" III I I I I .; I I I 

I 
*freSftQ, Clltfornll, Inclu~es grind theft as I target erlO!!. 

:> 

Target Offenses 

Sex Drug ICtdnlp-
Aslt. Offenses ~ln9 Arson 

I I 
I I 

I 
I I I 

I I 
I I I I 

I I .; 

I 

I , 
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Exhibit 4 (continued) 

(Group 4, population 100,000 - 250,000) 

Question 25. Selection Criteria Question 28. Target Offenses 

~ur- Yfcttn -~. 

rent Pendfng Crftt. Rell- IIelpon Ofsefe- ClSe Bur- Rob- Su Drug Kfdn,p-
JUIlISDICTIOi Off. Charges Ree. tfonshlp Use tlon Strength ASSlult glary Hurder Ripe bery AsH. Offenses pi IIg 

St.nlslous Co., CA I I I , I I , , , , , I 
Sirasota Co •• F\. 

, , I I I , I I I I I , 
Ada Co., 10 I I I I I I 
St. Joseph Co., IN- , I , , I , I , I I I 
V.nderburgh Ce •• iN , 
111Ick H."k Co., IA I I I I I I 
bnton Co., K'f I I I 
'IY Co., 1fI* I I I I I , , I I I I , I 
lIerrlen Co •• m , 
Cilhoun Co., III * , I I I I I I I I , I 
ItIlnroe Co •• "I I I I I 
SlgI nllf Co., III I I I I , 
St. Clair Co., m , I I I ., I 
Steuben Co •• NY , I I I , , , I 
Uls ter Co., MY , I I I I " , , I 
CuDberllnd Co., He I I , 
Weber to., UT I I I I 
Alexandrll, VA* , I I I I I I I I 
PortSr.lOuth. V,\ , I , , I I I I I I I 
RleMond, VA I I I I , , I 
Vlrglnll Belch, VA I I I I , I 

*St. Joseph County. Iii. 'nclucles child lhuse IS • target crlne; RlY County, III, Ind Cilhoun County, III, include luto theft IS I tlrget crlr.le; 
Alexlndrfl, VA, Includes grind llrceny IS • tlrget offense. 

Arson 

I , 

I 

I 

I 
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Part III 

INTERAGENCY COORDINATION 

Questions 40 through 50 focus on interagency coordination, 

particularly the degree of coordination between federal agents 

or u.s. Attorneys and the state attorneys or local career 

criminal unit staff. Generally, the results of the survey show 

less interagency contact for the programs in small juris­

dictions, an overall low level of cooperation and information 

sharing, and a general lack of follow-through with local 

po~ice. Overall, there are no significant variations in 

results based on population group. 

40. Do investigators or attorneys in your office (not only 
those in the career criminal unit) ever have contact and 
work with federal agents? 

Population 
Total 123 4 

No. of respondents 82 15 25 21 21 

Percent yes 92% 100% 92% 100% 80% 

Although over 90 percent of the 82 respondents indicated 

that they had contact with federal investigative agencies, most 

also immediately qualified their response with "not very much." 

41. If NO: Why not? (Skip to Q:46) 

The responses to this open-ended question are reflected in 

the textual discussions. 

-53-
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42. If YES: Place a one next to those agencies indicated. 

P02ulation 
!,ota1 , 1 2 3 4 

a. Customs 16 23.8 6 5 5 0 

b. FBI '74 92.5 13 22 21 18 

c. DEA 56 70 11 16 16 13 

d. ATF 58 72.5 13 18 14 13 

e. Postal Inspection 40 50 12 8 12 8 

f- IRS 27 33.7 8 8 5 6 

g. Other, specify 22 27.5 7 7 5 3 

The FBI (92.5%), ATF (72.5%), and DEA (70%) are the 

agencies with which the CCP units have the most frequent 

contact. The ATF agents were often cited for their 

cooperativeness. In contrast, the FBI agents were most often 

cited as "coming in and getting the information they need," and 

the relationship was characterized as "a one-way street." The 

"other" agency most frequently mentioned was Immigration and 

Naturalization. Several survey respondents expressed the 

desire to get more information and cooperation from the IRS. 

43. Is this contact direct or by referral through a local 
enforcement agency? 

Population 
Total % 1 2 3 4 

a. direct 44 61 7 14 12 11 

b. referral 6 8 0 1 2 3 

c. both 23 31.9 6 7 6 4 
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Ove,r 60-per.cent of the respondents .who had contact with 

federal agents characterized the contact a~ direct. Less than 

10 percent of the respondents replied that contacts were 

primarily referrals. 

44. who do the federal agents most often contact in the office? 

Population 
Total I 2 3 4 

No. of responses 72 14 21 19 18 

Anyone 53 10 20 12 11 

Career criminal unit 7 3 2 2 

Other 12 1 1 5 5 

The survey results show that when federal agents do contact 

state and local prosecutors they tend to talk to anyone in the 

office and their pattern of contact shows less than 10 percent 

awareness of the career criminal unit. Other units in state 

and local prosecutors' offices, such as narcotics or organized 

crime units, are slightly more likely (16%) to have cont~ct 

with federal agents than the career criminal unit. Inte~action 

between federal and local prosecutors appears to occur on an ad 

hoc basis and also appears maze dependent on personal 

association and friendship than on organizational imper~tive. 

This finding has bee~ reinforced by interviews with federal 

investigative and prosecutory agencies (forthcoming project 

report). Federal investigators and prosecutors report that 

they know that a career criminal unit exists in their 

-55-
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jurisdiction but have little kno~ledge of its function or how 

it operates. 

45. How often does any member of the District Attorney's office 
have contact with a federal investigative agency? 

Population 
Total 1 2 3 4 

No. of responses 67 13 17 20 17 

Daily 5 2 1 0 2 

Weekly 18 3 6 6 3 

Monthly 26 2 8 9 7 

Occasionally 18 6 2 5 5 

Probably the most revealing question, question 45 gives us 

an estimat'e of the frequency of contact. Only 7 percent of the 

local prosecutors' offices that do interact with federal agents 

do so daily. Two-thirds of the local prosecutors' ,offices 

replied that the rate of contact was monthly or even less 

frequently. This tends to support the comment that the federal 

and local system operate largely in different worlds. This 

finding is consistent with other results of the survey showing 

a mutual unawareness and lack of coordination. 

46.a. Do you use any information/reports of the federal 
investigative agencies? 

b. If YES: 

Frequently? 

Written reports? 

-56-
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Population 
Total 1 2 3 4 

No. of yes responses 80 13 25 21 21 

Use info/reports 63 13 19 17 14 

10 7 Frequently 30 5 8 

Written reports __ ~5~6~ __ ~1~2~~1~6~~1~5~~1~3~_ 

This question revealed that almost 80 percent of all 

prosecutors' offices do use FBI rap sheets, federal parole and 

probation reports, and other investigative reports. However, 

when asked if they use this information frequently, 63 percent 

replied that they seldom used these reports. Often prosecutors 

mentioned the delay in getting reports and the necessity for 

sending letters. Occasionally, prosecutors mentioned the 

denial of requests for information. 

47. Has the career criminal program issued any gluide1linels.to?or 
conducted any training or briefings for the oca po ~ce. 

Population 
Total 1 2 3 4 

No. of responses 80 13 25 21 21 

Yes 63 10 20 16 17 

No 17 3 5 5 4 

In response to this question, most prosecutors stated that 

much more was done when the program was first implemented. 

Almost all prosecutors indicated that the program has the 

support and cooperation of the local police. It is surprising 

-57-
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that 21 percent.of the programs do not have, nor ever have had, 

this level of contact with their local law enforcement agencie~. 

48. Have these been pr imar ily briefings, guidelines, meetings, or some other means? 

POEulation 
Total 1 2 3 4 

No. of responses 63 10 21 15 17 
Briefings 40 4 12 12 12 

Guidelines 33 5 10 7 11 

Meetings 39 9 9 10 11 

Other 20 0 7 7 6 

Of the career criminal programs that have worked formally 

with the local police, briefings and meetings were used in two-

thirds of the programs as the primary method of contact. 

Written guidelines were issued in just over half of these 

programs. 

Some programs produce wallet-size cards with the CCP 

selection criteria printed on them. Arresting officers are 

encouraged to call CCP prosecutors when a repeat offender is 

arrested for a target offense. Jurisdictions that have 

encouraged a close working relationship with police agencies 

have reported that police are enthusiastic about the program 

and go out of their way to collect all available evidence and 

interview all witnesses. This extra involvement helps 

prosecutors to build better cases and secure convictions. 

-53-
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49. Do you have a system of cross-deputization of prosecutors 
with the federal system? 

POEulation 
Total 1 2 3 4 

No. of responses 78 15 25 21 17 

Yes 7 1 3 2 1 

No 71 14 22 19 16 

The seven cities that indicated they have a system of 

cross-deputization are Riverside, San Diego, and Orange County 

(Santa Ana), Calif.; Norfolk, Va.; Evansville, Ind.; New Haven, 

Conn.; and Rochester, N.Y. In Norfolk, the Commonwealth 

Attorney is trying to get the career criminal police detective 

deputized as a U.S. Marshal. 

50. Has this improved coordination between federal and 
non-federal investigators and attorneys? 

Of the seven programs that do have a system, five (in San 

Diego, Santa Ana, New Haven, Norfolk, and Rochester) were very 

enthusiastic about cross-deputization as a means of improving 

coordination of prosecution of career criminals. Each 

mentioned the sharing of information and working cooperatively 

toward a common goal, and each program believed that this 

system worked well and was a beneficial experiment. 

The Riverside District Attorney's Office has not yet 

utilized the cross-deputization system. The Evansville, Ind., 

program staff gave the only negative response to this question; 

their experiences have varied, depending on the case 

-59-
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or defendant and the Assistant U.S. Attorney involved, but on 

balance, there has not been sufficient use of the cross-

deputization in Evansville. 
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Part IV. IMPACT AND ATTITUDES 

Questions 51 through 54 were designed to assess 

prosecutors' attitudes toward and evaluation of their own 

program,' examine whether they understood and focused on \:.he 

program's purpose, and highlight program problems. Finally, 

question 55 seeks to determine local attitudes on the 

possibility of a federal career criminal program. 

51. Do you believe that the program has: 

a. 
b. 
c. 
d. 

e. 

improved conviction rates 
improved incarceration rates 
increased attorney time per case 
decreased case processing time 
(elapsed time per case from arrest 
to disposition) 
allowed more efficient allocation of 
resources 

POEulation 
Total % 1 2 

No. of responses 81 100 14 25 

Conviction 72 88.9 11 23 

Incarceration 74 91.4 13 25 

Attorney time 72 88.9 12 24 

Case time 56 69.1 9 18 

Resources 70 86.4 12 24 

3 

21 

19 

19 

18 

15 

17 

4 

21 

19 

17 

18 

14 

17 

More than 86 percent of those surveyed believed the program has 

improved conviction rates (88.9%), improved incarceration rates 

(91.4%), and resulted in more efficient allocation o~ resources 

(86.4%) • 

-61-
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In order to accomplish the goals of increased certainty of 

conviction and increased time served for serious repeat 

offenders, 88.9 percent of the respondents answered that more 

attorney time was spent on these cases. Case processing time 

also decreased for career criminal cases in 69 percent of the 

responding jurisdictions. Court rules and backlogs, case 

complexity, and the likelihood of trial were often cited as 

reasons why career crimina~ case processing time had not 

decreased in the other 31 percent of the reponding programs • 

52. Since the inception of the program, do you believe the 
purpose of the program has changed? 

Total % 
POEulation 

1 2 3 4 

No. of responses 78 100 15 25 21 17 

Yes 23 29 4 6 6 

Only 29 percent of the respondents believed the program's 

purpose had been modified since program initiation. The 

changes often were in terms of targeting different offenses, 

narrowing the number of offenses, and using discretion in 

applying the selection criteria. Usually this was the result 

of a change of program director or district attorney or the 

lifting of LEAA-imposed requirements. 

In some offices, institution of the program had the effect 

of changing the entire office to vertical prosecution with the 

result of closer case management, better case preparation, and 

increased witness contact. Since the most severe criminals 
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were being incarcerated, in time some programs were also able 

to increase their target offenses. Many programs that have 

changed have become less formali~ed, dropping vertical 

prosecution or adding more discretion to the selection 

process. Programs that have had funding problems, however, 

have changed by becoming more restrictive and increasing the 

selection criteria to identify only the most serious threats to 

the community. 

53. What do you believe is the focus of your career criminal 
program? 

a. 
b. 
c. 

specific local crime problems 
serious repeat offenders 
identification of potential 
career offenders 

Total % 
POEulation 

1 2 3 4 

No. of responses 80 100 14 25 20 21 

Local crime 24 30 4 7 6 7 

Repeat offender 80 100 14 -25 20 21 

Identify potential 15 18.8 4 4 3 2 

All of the respondents identified the focus of the program 

as the serious repeat offender. For those respondents who 

identified additional program goals, 30 percen~ said the 

program focus was also specific local crime problems, and 19 

percent replied that a focus of the program was to identify the 

potential recidivist. 
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54. Would you indicate what are the most severe problems facing 
the career criminal program in your office (interagency 
cooperation; support staff; funding; case assignment)? 

The three major problems facing the state and local 

programs have involved the courts/ corrections agencies, and 

funding. Court administration and sentencing were frequently 

mentioned because their effect on the prosecutor is immediate 

and pronounced. Lenient and discretionary sentencing or 

failure' to exercise sent:e'ncing., opF~o:~ren.Cf~t.O-1il.~~utage- - --" 

prosecutors and were cited as contributing to staff turnover. 

Failure to expedite disposition or grant special handling also 

were menticned. 

Even the most widely acclaimed career criminal programs 

admitted to problems with corrections agencies. In certain 

jurisdictions, the programs are sending more criminals to 

prison for longer terms, filling prisons at a faster rate than 

anticipated; in jurisdictions with severe prison crowding,· 

parole officials are releasing career criminals, who are 

quickly being senienced again as career criminali~ If career 

criminal programs are to reach their maximum effectiveness, 

greater cooperation between prosecutors and correctional , 

officials needs to occur. Local prosecutors observed that 

correctional officials snould treat offenders according to the 

seriousness of their offense and criminal record rather than 

their institutional behavior. 

Several prosecutors stated that the car~er criminal funding 

Ch~~9;'s have been a probleni":'"w·convinCing-locaIgOvernm·-e-""'n""'t:--"·, --' 

officials of progr~m value and the vacuum created by the end of 
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federal funding typify major funding concerns. Funding 

uncertainty reportedly has also affected morale. 

Police cooperation in identifying career criminals was the 

next most frequently cited problem. P l' f o lce ailure to screen 

cases adequately or provide rap sheets are the primary aspects 

of this problem area. 

Other problems mentioned related to management: 

insufficient staff. the sporadic nature of ~he case load, and 
. - ~.... ......... . '-~ ---... _--- -.----~ ... ---...... . 

coordination of work with the rest of the office. Another 

aspect of this problem is that career criminal cases involve 

the most serious crime and each case must receive individual 

and careful attention. Work-load pressures in high-volume 

career criminal units make it difficult for the trial attorney 

to remain mindful of the significance of all cases. In offices 

where there are several special prosecution units in addition 

to the career criminal unit, a serious morale problem can exist 

for attorneys not assigned to any special prosecution unit. 

..... __ ., __ .co.o.t.t.<\st, in offices where career criminal programs were the 

only special prosecution unit, pr . . eServlng ltS unique identity 
over time became a problem. 

In 

55. And finally, do you believe that it would be beneficial to 
~~ve ~ federal career criminal program in your federal 
dlstrlct court? 

Population 
Total % 1 2 3 4 

No. of responses 76 100% 15 23 18 20 
Yes 56 73.7% 12 17 16 11 
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This question, perhaps the most imp'ortant of all, yielded 

some interesting insights and prompte.d some strong responses. 

In immediate response to the question, nearly 75 percent of the 

respondents indicated that they thought that some kind of 

federal effort would be beneficial to deal with cases involving 

repeat offenders. When given an opportunity to expand on their 

response, particularly in the in-person interviews, most 

respondents indicated that they had seriou~_reservations 

regarding the viability of a federal career criminal program. 

Many thought that a federal program ,would be redundant of local 

programs. Respondents indicated that although they had 

reservations about a federal career criminal program, it was 

better than none. Local prosecutors noted that u.s. Attorneys 

handled fewer and fewer cases each year while local case loads 

continued to increase. Respondents suggested that federal 

assistance ought to take the form of continual financial 

assistance to local career criminal programs and increased 

acces s to, ana-a\Tarni"f:5Trity-·c)"r,·"'FB"rraps'nee'a7M-' ___ ~#." 

The following is a list of the perceived benefits and 

liabilities of a federal career criminal program. 

The ability of a federal career criminal program to 
use federal investigative resources was cited as a 
great asset in targeting crime and prosecuting 
successfully. 

Several prosecutors mentioned that the existing 
program has high public visibility, understanding, and 
support on the local level that should be transferable 
to a national program. 

The existing program has been successful, especially 
in terms of increased conviction and incarceration 
rates. Since the program has proven effective on the 
local level, it has an increased likelihood of being 
successful on the federal level. 

-66-
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Even if a federal program did not help state and local 
prosecutors, many prosecutors stated that a career 
criminal program is definitely the method for dealing 
with the repeat offender and ls-e5sential in helping 
new attorneys to avoid problems and attend to crucial 
matters during prosecution of repeat offenders. They 
believe a federal program would improve federal case 
processing and follow-through. 

A federal program should be easy to implement because 
U.S. Attorneys' Offices already have task forces and 
practice vertical prosecution. 

There is a need to coordinate state/local prosecution 
with federal prosecution based on maximum impact on 
career criminals; a federal program would meet this 
need. 

Certain offenders need focused prosecutive attention. 
It is good case management to establish case 
priorities, as the career criminal program on the 
state and local level has demonstrated. 

The federal government has resources to get criminal 
records a~ross state lines and to deal more 
effectively with interstate problems, such as illegal 
and criminal aliens, interstate auto part fencing, 
interstate gangs, organized crime, and professional 
burglars. 

Potential Problems an6 Liabilities 

Identifying federal career criminals. 

Federal criminal code and the Department of Justice 
'~e£ine what crimes U.S. Attorneys will prosecute. 

These may have to be changed to permit greater USAO 
involvement on the local level. 

The program also has to include stricter federal 
parole and sentencing for career criminals or there 
will not be sufficient incentive for the U.S. 
Attorneys. The U.S. Parole Commission ought to be 
involved. In essence, the whole system must be 
coordinated. 

This question also produced some negative assessments. 

U.S. Attorneys' Offices are and should remain 
flexible; a separate unit is not necessary. 
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The U.S. Attorney's Office is already exclusive. 
Creating a_federal career criminal program will only 
make it more elite. 

Many prosecutors argued that the local programs still 
need fed~ral assistance and funding to combat violent, 
repeat offenders and street crime. Most street crime 
is really not within the jurisdiction of the U.S. 
Attorney's Office. 

The U.S. Attorney's Office has already specialized in 
or is focusing on certain crimes and has dropped 
crimes they formerly prosecuted. Having thus defined 
their mission, institution of a federal career 
criminal program would be both redundant, since the 
local programs and prosecutors have filled the vacuum, 
and also require a shift in policy. 
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CONCLUSION 

Most local prosecutors believe that the federal government 

should assume a more active role in assisting local and state 

law enforcement agencies to identify and prosecute career 

criminal offenders. However, in light of the limited federal 

jurisdiction for crimes that are typically considered to be 

local career criminal offenses (robbery, burglary, rape, and 

aggravated assa'ult), career criminal prosecutors appear less 

than fully convinced that a federal career criminal program 

would be an appropriate allocation of federal resources. 

Responses ranged from outright hostility ("the Department is 

trying to come in and take credit for a program that we worked 

hard to develop.") to strong endorsement ("we desperately need 

federal assistance to fight our narcotic and gang problems"). 

To the extent that a federal career criminal program focused on 

non-violent offenses (check cases and fraud), local prosecutors 

thought the program unnecessary. Local prosecutors did not 

indicate an awareness that most federal offenders have criminal 

records at the local level, often fOl violent offenses. Almost 

all local prosecutors were concerned that there was not enough 

of a case load to warrant a special federal program. 

Prosecutors in small and medium-size jurisdictions, 

however, were generally supportive of the concept of a federal 

career criminal program. Although their response was not 

enthusiastic, they thought that even if the program did not 

assist local prosecution it probably would not hinder it either. 
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On the other hand, prosecutors in large cities were 

unanimous in their belief that the ~ederal government should 

continue to provide funding to local career criminal units 

rather than use such funds to create their own program. They 

expressed concern that a federal program would be redundant of 

current efforts and would r~duce rather than increase local and 

federal coordination and cooperation. Observing that they 

already had established programs of proven success, prosecutors 

in Los Angeles, New York, Philadelphia, Detroit, New Orleans, 

Chicago, and San Diego argued that it would be less expensive 

for the Department to provide assistance to their programs than 

to design and implement a program of questionable utility. 

One area of agreement among prosecutors in small, 

medium-size, and large jurisdictions was that federal agencies 

(U.S. Attorneys, FBI, DEAr IRS, and Customs) should work more 

closely with local police and prosecutors to identify and 

prosecute narcotics traffickers,. Almost every jurisdiction 

recounted parallel federal and local narcotics investigations 

being jeopardized by the lack of information sharing and 

coordination between federal and local agencies. Observing 

that jtivenile and adult gang~ are responsible for substantial 

drug trafficking, local pr0secutors in major cities called for 

federal programs such as Operation Hardcore in Los Angeles. 

The survey results and prosecutor interviews suggest that 

the two levels of prosecution--federal and local--operate in 

different worlds and have few incentives to coordinate their 

activities. The prosecutors we contacted feared that a federal 

career criminal program developed independently of local and 
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state prosecutors would 'f 
re~n orce the status quo rather than 

increase coordination. 
Noting that criminal elements are 

frequently more organized than law enforcement 
agencies, and 

that federal investigators often take 
more information than 

they give, local prosecutors expressed a keen interest in 

working with federal agencies to develop 
innovative programs to 

combat the increasingly sophisticated violent offender. 
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Appendixes 

SITE VISIT REPORTS 

In order to obtain more detailed information 
regarding local prosecutors' attitudes 
toward and involvement with federal 
investigative agencies and prosecutors, 
project staff visited prosecutors' offices 
in Chicago, San Diego, Los Angeles, 
Detroit, The Bronx, and Manhattan. This 
section of the report contains summaries of 
the discussions held during those visits. 
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C~OK COUNTY (C~ICAGO) 

i"mplemented in 1977 as the 'Repeat Offender Team (ROT) in the 

,~tat:e' sAt,torney,' s Office,. " Concurrent 'with ,the, program'::; 

'inipl~nientation; 'ju~g'es: w'er'e' aS~i~ned' i:is~ec{~'iiy to h~~r' these 

career criminal cases in three Repeat Offend~r Courts (ROC). 

Currently, the program is more popularly known as the "Rock" 

program. The program was originally fed~rally fund~d, but is . . ~ " . 
now entirely funded by Cook County. ' 

Those interviewed thQught that the St~te's Atto~ney's 

Office has a good relationship with the U.S. Attorney's Office 

in Chicago, ~ut a poor relationship with the federal 

investigative agencies. Currently, six former state's 

attorneys are serving as AUSAs and one former state's attorney 

and former AUSA is again a state's attorney~ Personal contacts 

with the U.S. Attorney's Office and personnel interchanges are 

~he basis for the coordination between the two offices. The 

State's Attorney and the U.S. Attorney, or their first, 

assistants, meet frequently. The two offices have little 

contact about individual cases, however. 
" 

, . '::,'::Mo.st, o,Lthos~,~~n,te:ryiewed ,saw lit;.,tle::dire~.t:' .ne:~d pr "r;o.;!e';.;,::",:< • :" ~ "i" : .. : ',' • '0'.- •....• ": .. ~ .; '., '. ".' ';''';''. • .' .. t. ..,.. • ~ • 

for a federal career criminal program. The primary benefit of 

a federal initiative in this area was perceived to be increased 

communication between the State's Attorney and the ~.S. 
' .... 
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Attorney to develop strategies for handling classes of 

offenses, e.g., bank robbery, weapons offenses, and auto 

theft. However, concern was expressed that a full-scale 

federal program would not have sufficient business to justify 

its existence. 

One official, on the other hand, thought, that the 

implementation of a federal career criminal program would 

provide additional opportunities to better address the gang 

problem in the Chicago area. Observing that there are more 

than 10,000 gang members in Chicago, this person estimated that 

15-20 percent of the gang members were involved in large-scale 

interstate drug and weapons trafficking. He noted that local 

police resources are not sufficient to control gang activity. 

Even though the Chicago Police Department has a special gang 

squad, the police are unable to match gang mobility as they 

move between the four states surrounding Illinois. Federal 

investigative and prosecutory assistance was viewed as a 

necessity for controlling this type of criminal activity. 
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Appendix B 

WAYNE COUNTY (DETROIT) 

The wayne County-Detroit Career Criminal Program began in 

August 1975 with a tw~-year, 90 percent federal funding grant. 

The PROB unit (Prosecutor's Repeat Offender Bureau) is now 100 

percent locally supported. Despite its contribution to 

reducing violent crime in Detroit by 39 percent since its 

inception, the unit is faced with the prospect of being 

radically changed because of the Wayne County and State of 

Michigan financial crisis and the County Commissioner's lack of 

fiscal support for the District Attorney's Office. 

Attorneys and investigators in the Wayne County District 

Attorney's Office most often directly contact FBI and Federal 

Parole Board agents. Some contact with Customs, DEA, ATF, 

postal Inspection, and the Immigration and Naturalization 

Service also occurs. Contact is relatively infrequent, usually 

involving lass than 25 percent of the cases and probably only 

one contact monthly. In comparison, there is daily contact 

with and significantly more cooperation from state agencies. 

Those interviewed characterized their relationship with 

the u.s. Attorney's Office as cordial but not close. They 

reported that meetings between tile two offices occur on an ad 

hoc basis or whenever dictated by a special case. 

One area that was cited as requiring greater coordination 

between local and federal prosecutors was theft and shipment of 
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automobile parts. These thefts are usually committed by 

"rings" that obtain parts. from warehouses and shipping 

facilities and then transport them allover the country. 

Respondents thought a much greater federal involvement in the 

investigation and prosecution of these ringe ~~s needed. 

The wayne County District Attorney's Office increasingly 

turns weapons cases over to the U.S. Attorney for prosecution, 

since federal weapons-related sentences are more severe than 

state sentences. When the feasibility of a federal career 

criminal program was discussed, the need was expressed for 

federal targeting of fencing, tax fraud, and narcotics crimes 

and for resuming the federal role in bank robbery prosecution. 

Local prosecutors believed that there would be no problem in 

working out procedural and operational aspects of the program 

with the local USAO. They also thought that a federal program 

would provide a structured means for local prosecutors who do 

not have personal contacts with the U.S. Attorney to contact 

and utilize federal resources. 
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Appendix C 

LOS ANGELES 

The Los Angeles County District Attorney operates two 

distinct career criminal programs. The first is a countywide 

program that is managed from the downtown Central Operations 

building; CCP attorneys are stationed in each of the eight 

branch offices. The second, Operation Hardcore, located in 

Central Operations, focuses on violent, ongoing gang activity. 

Both of the programs were originally funded through the LEAA 

Discretionary Fund Program and are now funded with state 2nd 

local resources. 

One interviewee suggested that rather than developing a 

large federal program to deal with a decidedly limited problem 

(repeat, violent federal offenders) I the Department of Justice 

should designate "zones of conflict" and allocate resources to 

address specific problems. For example, he cited Miami as an 

area where local law enforcement agencies, prosecutors, and 

courts are burdened by federal government policies, or the lack 

thereof (e.g., regarding Cuban refugees and drug smuggling). 

The problem of illegal aliens in San Diego and Los Angeles was 

also cited. A "zone of conflict" program would identify 

specific problems and create federal/local task forces to deal 

with those problems. He thought that a federal career criminal 

program would be too bureaucratic and not responsive enough to 

either short-term or persistent crime problems. 
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Another interviewee suggested a local/federal prosecution 

unit consisting of deputy district attorneys and assistant U.S. 

attorneys who would work together on a designated case load of 

narcotics, weapons, conspiracies, street gang offenses, and 

prison gang offenses. He noted that many of the street gangs 

operate parallel gangs while in prison. Gang members regularly 

rotate from the street to prison and can maintain or advance 

thp.ir position in the gang hierarchy while in prison. 
In 

addition, he observed, many of these gangs operate across state 

lines and that traditional law enforcement and prosecution 

methods are not sufficient to deal with them. 

Those interviewed thought that a federal career criminal 

program that mirrored local programs Would be ineffectual, 

underutilized, and unnecessary. 

C-2 
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Appendix D 

NEW YORK 

project staff interviewed career criminal staff in the 

Bronx and Manhattan. The Bronx program was the first career 

program in the country and served as a model for the 

development of the LEAA program. The Manhattan program was 

implementea in 1975 with LEAA funds. Both programs are now 

partially funded through the New york State Career Criminal 

program and local sources. 

MANHATTAN 

The Manhattan career criminal unit operates with a 

complement of 10 attorneys. The unit has established a close 

working relationship with the New York City police Department. 

A special squad of police officers is assigned to identify 

repeat offenders who are arrested. The police then ~heck the 

defendant's record against tbe selection criteria of the career 

criminal unit. If the defendant qualifies, the case is 

referred to the career criminal unit for prosecution. One 

interviewee reported that the career criminal unit rarely 

declines to accept cases referred by the police. Almost 70 

percent of all cases handled by the CCP are direct referrals 

from the police department. The creation of this special squad 

of police officers has effectively transferred the exercise of 

case selection discretion from the prosecutor to the police. 

Respondents expressed little knowledge of what federal 

prosecutors do or how their office is structured. The 
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implementation of a federal program was viewed as meaningless 

unless federal prosecutors have the "revolving d~Qr" problem 

and lack resources to deal with the problem. 

THE BRONX 

One interviewee reported that the career criminal unit had 

little contact with federal investigators or prosecutors with 

the exception of routine, case-related contacts with the FBI or 

DEA. Three areas in which federal assistance could be valuable 

were noted: 

Weapons cases - tracking stolen weapons is difficult 
at the local level because it frequently involves 
several jurisdictions with ~arying policies and 
procedures. Greater federal involvement in weapons 
tracking and investigating violations would help to 
cut through many of the jurisdictional problems. 

Refugee immigration - federal policies have resulted 
in a substa~tial influx of Cuban refugees into New 
York and other areas. Although these refugees have 
not caused a dramatic increase in crime, they have 
added to already heavy case loads in the Bronx. The 
Department of Justice should provide extra resources 
to local prosecutors to handle these cases. 

Auto theft - the theft and interstate transportation 
of stolen automobiles is a persistent problem in urban 
areas such as New York. Tracking stolen autos and 
breaking theft rings "that operate across state lines 
is almost impossible for local police and 
prosecutors. The federal government should coordinate 
the investigation and prosecution of these rings, 
which often do millions of dollars' worth of crime 
every year. 

In summary, this interviewee sees a role for the federal 

government in law enforcement that is not currently being 

filled. Federal assistance, however, should complement and not 

supplant local efforts. 
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While in New york, the project staff also interviewed a 

member of the Narcotics Task Force. This special unit of 42 

attorneys is a cooperative venture encompassing the five 

boroughs of New York. Attorneys from each of the boroughs are 

detailed to work on the task force. The interviewee observed 

that federal and local cooperation and coordination are 

essential, particularly in the area of narcotics enforcement. 

He noted, however, that the OEA and local police are frequently 

at odds over tactics and priorities. Further, OEA usually 

gets involved with a case only if the u.s. Attorney is involved. 

The interviewee also observed that drug trafficking is 

becoming increasingly violent and contract murders are common 

occurrences. Given that drugs are by nature more than a local 

problem, he was enthusiastic about the prospect of enhanced 

federal activity in this area. He believes that a joint task 

force of federal and local prosecutors is necessary to obtain 

the day-to-day coordination and maintenance of secrecy that is 

essential in narcotics prosecution. 
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Appendix E 

SAN DIEGO 

The San Diego Major Violator unit (MVU) was created in 1975 

in the District Attorney's Office to identify and prosecute 

those offenders who "commit robberies regularly and 

habitually." The MVU was among the first programs funded with 

LEAA Discretionary funds and was the only original program to 

focus on just one offense--robbery. In 1979 LEAA designated 

San Diego's MVU an Exemplary Project and encouraged other 

jurisdictions to use the project design as a model for career 

criminal programs. 

The MVU currently consists of six attorneys and a data 

analyst. The attorneys are all experienced prosecutors who 

have worked in all phases of felony prosecution. The data 

analyst is responsible for collecting, compiling, and analyzing 

case processing statistics for the program director, the 

District Attorney, and the California Career Criminal program. 

Those interviewed thought that there was some merit to the 

concept of a federal career criminal program if the program was 

narrowly focused on one or two offenses. For example, one 

official reported that the strength of the MVU was that it 

focused on one offense (robbery) and did a good job of 

identifying and prosecuting repeat offenders committing 

robberies. Several interviewees feared thqt the federal 

program would be designed as a "shot-gun" approach and would 

try to do too much and do "nothing very well." Th~y 
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program focus on large-scale narcotics, recommended that the 

h Noting that many illegal illegal aliens, and yout gangs. 

(ages 14-28) to commit violent aliens are forming youth gangs 

offenses and distribute drugs, respondents suggested that this 

enough to warrant federal intervention. problem is serious 

San Diego's District Attorney and the U.S. Attorney have 

system of cross-deputization that reputedly works developed a 

very well. Although the flexibility exists for prosecutors to 

h t 'on is seldom used. 
local or f ederal courts, t e op 1 use either 

, of cases that involve an insanity with the possible exceptlon 

11 do not use local 
fea-eral prosecutors norma Y defense, the 

courts. Two interviewees reported that relations between the 
-' 1 d 

U.S . Attorney were currently corala an District Attorney and 

mutually supportive. They thought that a program such as the 

1 prog ram might be a good idea, if only 
federal career crimina 

mor e communication between the two because it would create 

offices of prosecution. 
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Appendix F 

SEATTLE 

The King County District Attorney implemented a career 

criminal unit in 1978 to identify and prosecute repeat violent 

offenders. The unit operated for approximately a year and was 

then disbanded as a formal unit. In its stead the District 

Attorney implemented vertical prosecution throughout the office 

and arranged for cases involving repeat offenders to be given 

the special attention they required by regular felony trial 

attorneys. In this manner, the concept of career criminal 

prosecution was expanded to include the entire office. 

One official repor~ed that relations between the District 

Attorney's Office and the U.s. Attorney's Office have 

traditionally been positive. Noting that the incumbent and 

designated U.S. Attorneys were both local prosecutors prior to 

becoming U.S. Attorney, he thought this created an appreciation 

f~r the need for cooperation between the two offices. 

The respondent also thought that there was little need for 

a federal career criminal program in Seattle. The only 

persistent problem that the local prosecutors would like to see 

the U.S. Attorney became more active in is the investigation 

and prosecution of drug smuggling. Being a port city, Seattle 

is a relatively large drug center for that region of the 

country. Local prosecutors fear that unless drug activity is 

dealt with harshly, Seattle will become, in the not ~oo distant 

future, a major drug center. However, aside from narcotics, 

King county prosecutors saw no need for a federal investment in 

a federai career criminal program. 
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I. INTRODUCTION 

One of the primary objectives of the Federal Career 

Criminal Program (FCCP) research project is to obtain 

information from practitioners who would implement or be 

affected by the establishment of a career criminal program aOt 

the federal level. In order to achieve that objective, INSLA~ 

surveyea united States Attorneys, Assistant United States 

Attorneys, and federal investigative personnel in 29 of the 

,largest tederal judicial districts. 1his report documents 

those surveys and findings. It has been divided into four 

sections: (1) a description of the U.S. Attorney Office survey, 

(2) a ~escrlption of the federal investigative agency survey, 

(3) a discussion of similarities and differences in the 

responses of the two groups, and (4) a discussion of the 

implication1 of the survey findings. 
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II. SuRVEY OF U.S. A'I'TORNEYS 

A. 'l'HE QtJES'lIONNAI RE. 

'Ihe first step in the survey of the United States 

Attorneys' Oftices was the design and pilot testing of an 

interview questionnaire. We decided to rely primarily on 

open-ended questions for two r?asons: first, we wanted to 

maximize the breadth of information obtained; and second, since 

we were soliciting thoughts and ideas about a new program, we 

did not want to inhibit responses with a strictly formatted set 

of questions that might omit important considerations or 

reflect unintenoed biases. 

'lhe use of open-ended questions did present several 

proble~s ouring both the interview and analysis phases. First, 

by their very nature, open-ended questions encouraged responses 

oetailing practical experiences or "war stories." Although 

theSe dIScussions helped to establish rapport ana produced some 

valuable insights, they had a tendency to lengthen the 

interview. Second, despite the use of probes by the 

interviewer, interviewees sometimes failed to address the 

question asked. 'lhird, the analysis could not be laic out in 

as "neat" ana "clean" a fashion as is possible with multiple-

choice or obJective-question formats. Despite these 

limItations, we remain convinced of the value of open-ended 

questioning and, upon completing the interviews and the 

analysis, believe that richer, more meaningful information was 

obtalnea as a result. 
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A copy of the questionnaire used to interv~ew the u.s. ' 

Attorneys is included as Appendix A. It . comprIses five primary 

areas of questioning and a sixth section for general 

conclusions. 

The five major sections are: 

Knowledge ot Local Career Criminal Programs 

Information Availability 

Suggested Ingredients Of a Career Criminal Program 
the Federal Level at 

Selection Criteria for a Career Criminal Program 

Coordination with Local Prosecutors. 

Two questions were asked in our concluding section: (1) How 

can the Department of Justice effectively support a Federal 

Career Criminal Program? (2) Do you have any other comments you 

would like to make concerning a Federal Career Criminal 

Program? ~his latter question was designed specifically to 

proviae an opportunity for the respondents to express an 

opinion about the concept of a career criminal program. 

A draft ot the interview questionnaire was pretested in the 

UnIted States Attorneys' Offices in Washington, D.C., and the 

southern District of California (San Diego). Several revisions 

to the instrument were made on the basis of those pilot tests.* 

Initially we haa planned to use the identical instrument 

for the second halt of the survey~-a telephone interview of 

*~evisions i~cluded the renumbering and rewording of 
que~tIons that eIther were not in an order conducive to a 
logIcal thought-and-response pattern or were unclear. 

-3-
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attorneys in medium-size U.S. Attorneys' Offices. However, 

completion of that questionnaire required more time than was 

considered reasonable for each phone conversation (30 minutes) ; 

hence we decided to delete several questions. The telephone 

begun after most of the interviews had been survey was 

as a re ~ult, we were able to delete approximately completeo, -

that 0
- preliminary analysis indicated were not eight questions 

critical to the substance of the interview. The revised 

instrume~t was pilot tested on the Chief of the Criminal 

Division for the U.S. Attorney's Office in Maryland 

'I'he telep~Jone interview went smoothly and was (BaltimorE) . 1 

completea within the time allotted. 

B. THE IHTERV lEi-iS 

, were conducted in U.S. Attorneys' In-person interv1ews 

Offices in nine of the larger federal districts: W. washington 

(Seattle), E. Michigan (Detroit), N. Illinois (Chicago), E. Ne ..... 

York (Brooklyn), S. New York (Manhattan), S. Texas (Houston), 

, 'J C. Cal1'forn1'a (Los Angeles), N. California S. Florida (M1am1 , 

(San Francisco) . These districts were selected on the basis of 

f handled (in terms of offense ane their size, the types a cases 

offender characL:ristics), and their geographic location. 'Ihe 

d ' h of the offices was the principal person interviewe 1n eac 

heao ot the criminal division or the supervising attorney for 

criminal cases. In addition, we sought to interview the heads 

ot any priority prosecution programs in each office or, as 

approfriate, other senior personnel. Twenty six interviews 

were completed, roughly three in each jurisdiction. 
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Time and cost constraints limited the in-person inquiries 

to the jurisdictions noted above. However, we were able to 

identify an additional 22 jurisdictions for which we hoped to 

complete telephone interviews. As was the strategy wit~ the 

sites for the in-person interviews, the jurisdictions for 

telephone interviews were selected on the basis of their sizo; 

case load, and geographic location. Telephone interviews were 

completed in 18 jurisdictions, over 80 percent of the sample. 

'Ihe individual interviewed was the chief of the criminal 

division or the person having supervisory responsibility for 

the handling of criminal cases. 

C. 'I'HE. RESULT'S 

The results will be described in a format that parallels 

the six sections of the instrument outlined above. Significant 

Q1fferences between geographic areas (East v. West) and between 

interview types (telephone v. in-person) will be noted~ 

otherwise the data will be presented in aggregate fashion 

across all Jurisdictions. 

Knowledge ot Local Career Criminal Programs 

Only one-third of the United States Attorneys interv,iewed 

had had any involvement with local career criminal programs, 

though, a higher percentage of attorneys in the smaller 

(telephone survey) jurisdictions had previous involvement with 

such a program. The attorneys held a range of opinions about 

the effectiveness of the programs in controlling crime, as is 

reflected in Table 1. 
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'lABLE L EFFECTIVENESS OF I,.OCAL CAREER CRIMINAL PROGRA1>lS 
IN CONTROLLING CRIME 

(n=24) 

Extremely effective 2 

Quite effective 7 

Moderately effective 5 

Marginally effective 3 

Not effective at all 2 

Don't know 5 

Assessments ot weaknesses in local programs were few and 

--- ~---
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offices, a large majority indicated that they 'had the 

information when they were asked to make the initial charging 

decision. However, nine interviewees (20 percent of the 

sample) replied tha,t at the" time of s"c' reenl' og' th .ey possessed 

the information in a maximum of 70 pertent of their 'cases. 
Two 

of those jurisdictl,'ons reported that prl'or " cr1mlnal history 
activity information was available to them 

at screening in only 
10 to 20 percent of the cases. 

Although prior record was not mentioned as a factor in 

selecting cases for any special prosecution units now operating 

can be grouped into two broad categories. First, th~re was the within an office, over 90 per~ent of the interviewees cited it 

suggestion that resources were limiteo for both attorneys and as a factor in selecting cases t,hBt ':"~;~ .... Jaro~~,Q.\;! .• t,~P. th.r.Q.lJ~h 

investisators. A seconal fre<:;\.\ently cited weakness-·co·ncer-ri-e ... d-'a--· .. --·· ..... _· ....... , ... -........ ,,~-,....-... ·--... ---~~t~nria?d ... ~~~'ls~--:7';b::1iIi 2-;:~:~~S, however'; that indication 

perception that career criminal programs too frequently focused 

on the less serious though repeat offender. 

2. Information Availability and Current Priority Prosecution 
Programs 

when asked what types of information concerning an 

offender's prior criminal activity currently were made 

available to the office, the U.S. Attorneys were virtually 

unanimous in iaentifying three major categories--FBI criminal 

histories, local (state, county, or city) information, ana what 

they classified as intelligence information, that is reports 

from investigative agencies that a defendant or suspect was a 

"known" criminal or was involved in activity of a sort that 

entailed sophisticated and otten long-term illegal activity. 

In responding to qUEstions concerning when the information 

about prior criminal activity was made available to their 

-6-
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of repeat criminal activity on the part of the offender was 

ranked slightly below strength of the evidence and seriousness 

of the offense when the attorneys were asked to 'weigh the 

imp'ortance of all . three factors l' n the h ' c arg1ng decision. On a 

scale tron, 1 to 10--1 indicating the least important and 10 the 

most important--seriousness of the offense and ,strength of the 

evidence were given virtually identical weights at 8.42 and 

6.41, re~pectively, while criminal activity was placed at 

7.3'. Several attorneys did indicate, though, that in cases in 

which the crime was not viewed as i 11 espec a Y serious, the 

offender's criminal history m1'ght be a d i ' ec Slve and propelling 

factor ih determining whether the case would se-".(;Icce-pt-.:&-'for 
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'I'ABLE 2. ~E.IGHTING OF FAC'l'ORS IN SCREENING DECISION 
(n .. 37) 

lO-Point Scale 

Seriousness of Offense 8.42 

Strength of Evidence 8.41 

Indication of Repeat 
Criminal AcHvi ties 7.34 

3. Ingredients of a Federal Career Criminal Program 

When asked what the basic objectives of a federal career 

criminal program should be, the prosecutors responded with an 

..... assortnlent of objectives. As expected, the most frequent 

r->'---=::~'~----~::':'~::::::;:::~:::s~:='7:nl'!!~rttl"!-'-'-...... -.------~--..... -,.,''' ..... 0-

I incarcerations of repeat offenders. Other responses included 

an increase in general deterrence, more effective coordination 

with local prosecutors, a focus on certain crimes·or criminals 

\ 

(e.g., organized crime or bank robberies), an overall reduction 

in crime, and the increased use of specialized statutes (e.g., 

the dangerous special offender statute 18 U.S.C. 3575). 

The two desirable outcomes most frequently cited by the 

U.S. Attorneys as possibly resulting from a career criminal 

program were the successful prosecution of criminally active 

Offenders and the imposition of more severe sentences. The 

attorneys also thought that creation of the program might lead 

to more effective coordination with loc~l crimin~l justlce 

agencies and personnel. Not surprisingly, they also hoped that 

more resources might be made available, both for their office 

and for the investigative agencies. 
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In suggesting the basic features of a federal career 

criminal program, once again, approximately half of the 

attorneys favored an emphasis on post-conviction procedures in 

order to obtain longer sentences. Procedures they suggested 

might achieve that goal included the use of sentencing 

memorandums, more mandatory minimum sentencing statutes, more 

statutes calling for enhanced penalties for repeat offenders, 
':.~"J 

and an increase in statutory maximum sentences. 

Many adoltional features were cited by individual 

attorneys. These included increasing efforts to detain people 

while awaiting trial and sentencing, closer monitoring of 

screening procedures, and more effective cooperation with local 

investigators and prosecutors. An interesting suggestion put 

forth by one of the attorneys focused on the collateral 

consequences of the offender's punishment. He recommended that 

the Bureau of Prisons and the United States Parole Commission 

take special step& to ensure the appropriate handling of career 

crimlnals, such as confinement at high security institutions 

where individual movement is restricted and use of prior record 

as an important factor in the parole decision. 

Two of the most frequently cited proposals for structuring 

a career criminal program within an oftice were the "flaggingn 

of cases involving repeat offenders and the assignment of cases 

eit~er to more experienced attorneys in an office or to certain 

individuals specifically designated to handle career criminal 

cases. As to the latter method, it should be.pointed out that 

except for four interviewees, we found no support among the 

attorneys for a career criminal program that would result in 
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the establishment of a separate unit within the office. In 

addition, most interviewees did not believe that attorneys 

handling career criminal cases should be given any special or 

additional resources to work with or that career criminal cases 

would require more time than non-career criminal cases. 

Virtually all of the attorneys were opposed to any program that. 

would disrupt their current office structure or that would 

cause attorneys to change from the "crime" specialization 

currently found in most offices to a "criminal" 

specialization. In other words, the attorneys were against any 

system that would lead to the creation of a new unit in the 

offlce or that would assign cases based on the criminal history 

of the offender rather than on the nature of the illegal act. 

Ap~roximately two-thirds of the attorneys did not believe 

that federal investigators should be used differently on career 

criminal program cases. (However, when asked whether federal 

investigators should use career criminal program targeting 

criteria to select cases for investigation, nearly 90 percent 

of the attorneys answered in the affirrr.ative.) The one-third 

that thought that investigator usage should be different 

suggested a variety of procedures. These included joint task 

forces between federal agencies and between federal agencies 

and local investigators, specialization and reduced case load 

for investigators handling career criminal cases, more frequent 

and earlier interaction between investigators and Assistant 

u.s. Attorneys, and more ti~e devoted to researching 
" 

information that could be used during the sentencing stage. 
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Despite optimism that a career criminal program might lead 

to more successful prosecution and more severe 'sentences, the 

attorneys did not favor the use of stanaardized, objective 

measures to evaluate the program. One concern raised was that 

too much emphasis might be placed on "hard" statistics, thus 

attorneys might be reluctant to take difficult cases and, 

instead, would focus on "easy" cases so that the performance 

statistics would look good. A number of the attorneys thought 

that a more meaningful assessment would result from interviews 

seeking subjective impressions of those involved in or affected 

by the progra.m. 

4. Selection Criteria 

when asked what mechanism should be used to identify cases 

for special career criminal processing, the attorneys generally 

supported an approach that would leave the decision to the 

discretion of the individual Assistant U.S. Attorney, perhaps 

after a request froru a federal investigative agent. Six of the 

attorneys thought that the mechanism might involve a joint 

decision between the u.s. Attorney and the investigative 

agency. About half of the interviewees thought that some 

guidelines would be useful to assist attorneys in making the 

decision. However, the attorneys thought that any guidelines 

should be broadly defined and not be in "scoresheet" format. 

Only one attorney favored what he called a "point system." 

Another attorney suggested a "check-list" approach. 

In applying the case selection criteria, the attorneys were 

opposed to any program that required that all cases meeting the 

-11-





" -.. 

\ 

172 

criteria be accepted. Moreover, attorr.eys in the larger 

jurisdictions (primarily in-person interviews), perhaps 

believing a significant percentage of their case load might be 

eligible for career criminal treatment, thought that only ~ 

of the cases meeting the criteria should be accepted (see Table 

3). Attorneys in the smaller jurisdictions (primarily 

telephone interviews) also wanted to maintain some discretion 

in deciding which cases to accept in the program, although they 

thought that ~, as opposed to ~, cases that qualify 

should be selected for the program. 

TAELE 3. ACCEPTING CASES MEETING THE SELEC'!'ION 
CRITERIA FeR A FEDEML CAREER CRIMINAL PReGl~AN 

In-Person Interviews 
n=22 

All 
Most 
Some 

9% 
32% 
59% 

Telephone Interviews 
n=ll 

18% 
73% 

9% 

The specific items viewed by the attorneys as important in 

the selection criteria of a prospective career criminal program 

included "seriousness of the offense" as the most critical. As 

Table 4 indicates, seriousness of the offense was given a high 

score weight of 4.37 on a five-point scale (five being most 

important). ether highly ranked factors included prior federal 

felony ~?nvictions, indication of high volume of criminal 

activity, prior nonfederal felony convictions, and recency of 

prior record (withi~ past 5 years). Of interest, there was a 

noticeable separation between the top five items and those 

remaining. 
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TABLE 4. CAREER CRIMINAL PROGRAM SELECTION CRITERIA 
n=41 

5-Point Scale 

Seriousness of the current offense 

Prior federal felony convictions 

Indication of high volume of criminal activity 

Prior nonfe6eral felony convictions 

Recency of prior record (within past 5 years) 

Prior felony arrests 

Age of the offender 

lnaication of drug use by the offender 

Prior federal misdemeanor convictions 

Juvenile record for an offender under 25 years of age 

Prior nonfederal misoemeanor convictions 

Employment status of the offender 

Prior misdemeanor arrests 

4.37 

4.24 

4.15 

4.04 

3.90 

2.80 

2.76 

2.73 

2.50 

2.46 

2.12 

1. 98 

1. 49 

As Table 5(A) indicates, there was overwhelming support for 

including items in the career criminal program case selection 

criteria that are statistically related to the likelihood that 

the offender will commit a future crime. However, as Table 

5(B) and 5(C) reveal, that support could be classified as 

"soft." The attorneys were divided as to whether the 

statistical factors should be weighted more heavily than items 

that are not statistically related to recidivism potential and 

were somewhat opposed to including cases in the program simply 

on the basis of statistical evidence. 

-13-

13-616 0-83-12 

1 
i 
j , 
I 



174 

TABtE 5. ROLE OF STATIS~ICS I~ SELECTION CRITERIA FOR 
A FEDERAL CAREER CRIMINAL PROGRAM 

A. Should the case selection criteria for a Federal Career 
Criminal Program include items that are statistically 
related to the likelihood of recidivism (n=31)? 

Yes 90% 
No 10% 

B. Shoula those items be weighted more heavily than items that 
are not statistically related to recidivism (n=16)? 

Yes 58% 
No 42% 

c. Should a Federal Career Criminal Program include cases that 
might not have been included except for the fact that the 
offender has been statistically identified as being likely 
to recidivate (n=16)? 

Yes 31% 
No 59% 

5. Coordination with Local Prosecutors 

Generally, the u.s. Attorneys indicated that they had good 

relations with local prosecutors and that they would have 

little trouble in working out an agreeable set of case 

screening and referral procedures. 'I'he attorney's felt that 

their offices were in fairly frequent communication with the 

local prosecutors at least on an individual case-by-case 

basis. Communications between the offices' as to overall case 

selection policy, however, were usually much more limited, 

although practices did vary between "jurisdictions. Some u.s. 

Attorneys Offices never communicated ~ith local prosecutors' 

about policy, while others communicated weekly, monthly, 

quarterly, or semiannually. 
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6. Conclusion 

Final comments frow. the attorneys were quite varied and 

will be discussed in more detail in sections III and IV of this 

report. when specifically asked for their opinion as to what 

the Department of Justice could do to support a federal career 

criminal program, most attorneys expressed the need for 

additional resources. Among other ideas that were cited by 

more than one attorney were the following: evaluation and 

training (of attorneys, judges, and parole board members), more 

effective coordination with local prosecutors and investigative 

agencies, expedited processing within th~ D~partment of Justice 

for requests relating to a career criminal case, and the 

designation of one liaison in the Department of Justice who 

would be the contact person for the District offices. Other 

noteworthy suggestions put forth by individual attorneys 

.include providing the U.S. Attorney's Offices with more control 

over investigative agencies, new legislation designed to .ake 

the prosecution of habitual and dangerous offenders less 

cumbersome than under existing statutes, cross-deputization of 

federal and local prosecutors, a change in Department 

priorities to reduce the current emphasis on the more 

sophisticated white collar criminal, and providing more 

complete criminal history informatidn to the offices in time 

for the bail hearing. 
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II 1. SURVEY OF E'EDERAL INVES'I'IGATIVE AGENCIES 

A. THB QuES~IONNAII\E 

~he design and pilot testing of the questionnaire for 

feaeral investigators closely paralleled the process followed 

for the U.s. Attorneys. Again it was clear that an open-ended 

question format would proviae the richest source of 

information. A copy of the questionnaire is found in Appendix 

B. 

The questionnaire contained four major sections and a fifth 

section for general conclusions. The primary sections include: 

Current investigative practices and policies 

Interactions with the u.s. Attorney 

Interactions with Local Prosecutors 

Establishing a Federal Career Criminal Program 

~he general questioning in the conclusion focused on two main 

issues: (1) How can the Department of Justice effectively 

support a federal career criminal program? (2) Do you have any 

other comments you would like to make concerning a Federal 

Career Criminal Program? 

A first draft of the instrument was completed and pretested 

in the Washington, D.C., offices of the Federal Bureau of 

Investigation and the Bureau of Alcohol, Tobacco, and 

Firearms. On the basis of the pilot test, a number of minor 

moaifications were made on the questionnaire. Several 

questions were added as a result of the pilot test, and the 

informal time limit for each interview was set at 45 minutes. 
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B. 'l:HE INTERVIEwS 

Working with the Office of Legal Policy, INSLAW was able to 

obtain the cooperation of four f~deral investigative agencies. 

The agencies interviewed--the Federal Bureau of Investigation, 

the Secret Service, The Postal Inspection Service, and the 

Bureau of Alcohol, Tobacco and Firearms--account fer the 

overwhelming majod '.j of cases prosecuted in the federal 

s~stem. We were unable to arrange interviews with a fifth 

agency, the Drug Enforcement Administration. 

Cost constraints limited the on-site investigative agency 

surveys to interviews in the seven cities in which in-person 

in~erviews also were scheduled with federal prosecutors: 

Detroit, Chicago, New York, Los An~eles, San Francisco, . 

Houston, and Miami. 'Ihe person interviewed in each office was 

typically the special- agent-in-charge or the assistant 

special-agent-in-charge. 

''{wenty-six interviews were completed. Representatives of 

all four agencies were interviewed in each location, except in 

Mlam1 and Houston (the iost~l Inspection Service does not 

maintain offices in either of those cities). 

C. 'l'l.lB RESULTS 

Interview results will be described in a format that 

parallels the five sections of the interview instrument 

outlined above. Slgnificant differences between g~~graphic 

areas or between investigative agencies will be noted. 

Otherwise, the ~ata will be presented in aggregate fashion 

across all agencies. 
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1. Current Investigative Practices and policies 

Perhaps the most striking ·feature of the responses elicited 

from the questions asked in section 1 was the diversity of 

answers. "Por example, when asked to ~hat degree the decision 

by.an agency to initiate an investigation is .influenced by the 

prosecution policies,of the U.S. Attorney, answers ranged from -' .......... .,.... 

considerable to little or no influence (see Table 6). 

'.\:able 6. INFLUENCE. OF U. S. AT'I'CRNEY POLICIES 
eN AGENCY DECISION '1'0 INI'IIA'I'E AN INVES'UGATION 

FBI Secret Service PINS 

n='j' n=6 n=S 

Considerable 3 3 2 

Some 
3 2 2 

Little/none 1 1 1 

BA'IF 
n=7 

2 
4 
1 

When asked whether the prior criminal activity of an 

alleged offender played an influential role in deciding whether 

to initiate an investigation, responses were again varied, both 

between and within agencies. As indicated in Table 7, BATF 

personnel responded unanimously that prior record was a 

significant consideration. On the other hand, different 

offices of the FBI and the secret Service were divided in their 

assessment of the value of this information. LesS than SO 

percent of the agents interviewed took t.he posit.::,un that the 

informa;~on significantlY influenced the decision to begin an 

investigation. 

\ 
I 
~ 
\ 

Yes 

Table 
CIi.HlINAL 

179 

7. DOES OFFENDER' ACTIVI~Y INFLUENCES HISTORY OF PRIOR 
TO IN I'!' AN AGENCY'S DECISIO 

lATE AN INVESTIGA'l'ION? N 

FBI Secret Service PINS 
n=7 n=7 n=S 

3 2 4 

BA'IF 
n=7 

7 
No 
Depenas 

2 
2 

4 
1 

0 0 
1 0 

When asked about the effects of prosecution policies and 

rlmlnal history of the the prior c . . offender on investigative 

declsions whether or not to p ursue a case, th e results were 

quite similar both. b etween and within agencies. As indicated 

in Tables 8(A) and 8(h), b oth factors played an . important part 

In the decision process. 

A. 

B. 

'Iable 6. PURSUING ONGOING INVESTIGATIONS 

~s an investigativeagenc d . . ~n~estigation influenced ~y ~~lslon to pursue an ongoing 
.. Attorney? (n=~6) e prosecution policies of the 

Yes 14 
No 4 
Depends 8 

Is an investigative . lnvestigation infl Jge~cy detchision to pursue an ongol'ng 
ot' uencea by e all prlor criminal activity? . eged offenders' hist (n=2S) ory 

Yes 14 
No 4 
Depends 7 

Investigati ' ve agencles generally gather the c ' . 
histor ' rlmlnal 

y lnformation on potential offenders as soon as an 

investigation has 

all four agencies 

identified specific s . uspects. The agents of 

obtained that information from the FBI, state 
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an6 local criminal history information systems, and an 

individual agency's own intelligence system (which often 

includes voluminous information from informants and other 

agents) • 

2. Interactions with the U.S. Attorney's Office 

Methods by which individual investigative agencies interact 

with a U.S. Attorney's Office concerning a specific 

investigation varied widelywithin agencies. Some times an 

agency would not contact tho U.S. Attorney's Office until the 

investigation was virtually completed; on other occasions, the 

office wa& notified as soon as a suspect was ide~tified. Early 

contacts frequently were the result of the investigative 

agency's need for assistance in the conduct of the 

investigation, e.g., to convene a grand jury or to request that 

the court issue a search warrant or authorize use of an 

electronic surveillance device. Several respondents cited type 

or seriousness of the offense as a factor in determining when 

they would contact the U.S. Attorney. For example, 

counterfeiting and government corruption cases were two 

o"tfenses many agents believed warranted early referral to a 

federal prosecutor. 

The interactions among investigators and Assistant U.S. 

Attorneys were direct--the agent who investigates the case 

often personally presents the facts and evidence to the 

attorney. It is interesting that when asked what type'of 

information was discussed during a first meeting on a case, 

most of the agents interviewed did not mention making any 

explicit reference to prior criminal history of the offender. 

-~O-
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All agents readily agreed that prior 
the record was discussed when 

question was posed spe 'f' 
Cl lcally. But 't ' 

1 lS not clear from 
interviews as to whether the 

fOllow-up question produced an 

our 

accurate presentQtion of the 
substance of those early 

interactions. 

The agents, though, generally b I' 
e leved that information on 

the prior criminal activity f 
o a suspect influenced a U.S. 

Attorney in deciding h h 
w et er to accept a 

As ~able 9 indicates, 
case for prosecution. 

~2 of 26 investigative 
agents believed 

that at least in some 
cases, the information did have an 

etfect. W f e ound in our discussions 
, with the agent that this 
lS espeCially true if 

inVOlvement in crimes 

ottense. 

a prior record indicated previous 

of a Similar nature to the present 

'1'- ble 9 
~NFLOE~CE D~~~ ~~~~~I~~;~Ig:\~~s~O~Y INFORl-lA'I'ION 

ACCEP'IING A CASE FOR PROSE'CU''1'I~TN'1'ORNEY' 5 
(n=26) 

Yes 13 
No 4 
Depends 9 

However, the investigators did 
not think that criminal 

history information influenced~the 
seriousness of the charges 

eventually filed by th U 5 
e . • Attorney ( T see able 10). Most 

investigative agents thought that the 
facts of most cases were 

and left little doubt as to charge(s) in 
fairly straightforward 

the caSe. 
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'fable 10. DOES CRIMI~AL HISTORY INFORMATION 
INFLUENCE THE SERIOUSNESS OF CHARGES 

FILED FOR CASES ACCEPTED 
(n=25) 

Yes 7 
No 15 
Depends 3 

3. Interactions with Local Prosecutors and Investigators 

With the exception of the FBI, all of the agencies that 

participated in the interviews clearly acknowledged the 

practice of referring some cases to local prosecutors. Only 

three of the seven FBI officials interviewed stated that their 

of~ices referred cases to local prosecutors (see Table 11). 

Yes 
No 
Depends 

Table 11. DOES INVESTIGATIVE AGENCY 
REFEh CASES TO LOCAL PROSECUTORS 

Secret Service 
BA'I'F 
PINS 

(n=lO) 

1 

FBI 
(n=7) 

3 
4 
o 

One reason for the difference in referral policies might be 

traced to the referral procedures. As Table 12 indicates, 

referrals to" local prosecutors from the Secret Service, the 

Bureau of Alcohol, Tobacco, and Firearms, and the Postal 

Inspection Services were generally made at the initiative of 

the investigative agency. In contrast, referrals from the FBI 

appear to be either a joint decision between the FBI'and the 

Office of the U.S. Attorney or made at the initiative of a u.s. 

Attorney only. 
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Table 12. W&O INITIATES REFERRAL OF CASES 
TO LOCAL PROSECUTORS 

Investigative Agency 
U.S. Attorney's Office 
Joint (Agency and 

U.S. Attorney) 

(n-27) 

Secret Service 
BATF 
PINS 

11 
2 

7 

FBI 

3 

4 

Other factors explored in the survey did not produce any clues 

as to why cases were or were not referred to local prosecutors, 

except to rule out the impact of a local career criminal 

program or of an offender's criminal history. 

4. Ingredients of a Career Criminal Program at the Federal 
~ 

When asked what they thought the basic objectives of a 

federal career criminal program should be, the investigative 

asents gave answers that were quite similar to those given by 

the U.S. Attorneys. Most of the investigative ag~nts cited at 

least one of two basic objectives--the apprehension and 

successful prosecution of career criminals or the imposition of 

mor.e severe sentences. Several agents thought the focus should 

be on violent crime; one agent favored a focus on bail 

decisions as a means to detain repeat offenders. Thus, it is 

not surprising tnat numerous agent~ felt desirable outcomes of 

a career criminal program would include an increase in the 

number of career Offenders incarcerated, a lengthening of 

sentences, and a crime deterrent effect. 
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~he investigative ag9nts offered a wide range of 

suggEstions when asked to describe the basic features of a 

career criminal program. Frequently cited responses included 

"flagging" the case, assignment of cases to experienced or 

specially selected attorneys, use of a strike force, more 

interagency cooperation, and the institution of special 

screeni~g and review procedures. Two investigators favored the 

creation of-a special prosecutive unit to handle career 

criminal cases. 

Agents were divided as to what, if any, effect a career 

criminal program might have on their office policies and 

practices. A maJority of Secret Service interviewees thought 

that there would be some impact, perhaps in terms of their 

devoting additional time to career criminal cases. Other 

agency interviewees believed it would have little effect, 

though they speculated that a small shift in investigative 

priorities might result. 

5. Conclusion 

Similar to the Assistant U.S. Attorneys interviewed, 

investigative agents believed the Department of Justice could 

effectively support a federal career criminal program by 

proviaing additional resources, both to' the U.S. Attorney and 

to the invest1gative agencies. ~he investigators suggested 

that other support mechanisms might include staff training, the 

development of prosecution guidelines, decentralized control, 

and procedures to minimize paperwork. 
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One difference between the Assistant U.S. Attorneys and the 

investigators emerged. Implicit in the comments of most 

agents--explicit in the ~omments of a few--was the need for the 

Department of Justice to show its commitment to any program 

that it might .enact. Although it was not made clear how the 

Department of Justice could display such a commitment, the 

underlying need for the commitment was viewed a~ essential if 

the program was to be successful. 
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IV. DISCUSSION 

~he U.S. Attorneys interviewed for the survey expressed 

their agr~e~ent with the general concept that prosecutors at 

the federal, state, and local level~/ought to be 60ncerned that 

offenders wh~ commit repeated criminal acts are effectively 

prosecutea. Indeed, most 'attorneys thought their offices 

already were pursuing policies geared to repeat offer.de~s. 

Although those p~licies did not include providing the attorneys 

handling career criminal cases with additional resources 

(either directly or indirectly) or affording special treatment 

in career criminal cases, the attorneys indicated that the 

crindnal backgrounci of the offender was an important concern 

when making prosecutive decisions about individual cases. 

Of maJor concern to most attorneys was not the effective 

prosecution of repeat offenders but an inability to get more 

severe sentences once such offenders are convicted. Numerous 

attorneys voiced frustration at the sentences imposed and 

expre5sea a hope and optimism that creation of a special 

program might help to obtain longer sentences. However, 

desplte their agreement with the overall concept, there was 

little enthusiasm on the part of the attorneys for any program 

that might alter their present office structure significantly 

or force them to accept cases viewed as not meriting prose­

cutlon (after a review that included an assessment of the prior 

record of the offencier). 

~he attorneys seemed especially concerned about the latter 

issue as evicienced by their resistance to any case selection 
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mechanism that might limit their discretion. They believe that 

the offender's prior record already plays an important part in 

the prosecution decision-making process and that any special 

program desig~ed to focus further attention on the offender's 

prior record would be duplicative of their current efforts and 

therefore unnecessary. None of the attorneys interviewed was 

especially receptive to the prospect that a statistically 

derived scoring system could be used to improve their ability 

to iaentify the most crime-prone offenders. 

Although strongly supportive of both the concept and the 

local programs, the attorneys had serious doubts about the 

benefits that could be realized from implementation of a 

federal program. Moreover, many of the attorneys were strong 

support~rs of current policies that focused on crimes (albeit 

generally nonviolent crimes) rather than on criminals and were 

opposed to a shift awa~ from what are now well-established 

goals. 

Similarly, while the federal investigative agents 

interviewed were supportive of the concept of a career criminal 

program, they saw the prog~am as one that, for the most part, 

woula not significantl1 alter their current investigative 

practices anci policies given the reactive nature of most, 

investigations. with the possible exception of counterfeiting 

cases investigated by the Secret Service, most agents either 

stated or impliea that the majority of their investigations 

were reactive in nature, as ~ result of a complaint by a victim 

or a report from intelligence sources. Thus, the prior 

criminal history activity of the (perhaps unknown) offender was 
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not a maJor concern. Yet, the agents recog~ized that even in a 

reactive situation discretion can still be exercised. The 

agents interviewed indicated that prosecutory guidelines 

establishea by most u.s. Attorneys' Offices did not playa 

significant part in their discretion as to whether investi-

gators would pursue a case. 

It was also clear from both sets of interviews that, in 

most aistricts, u.s. Attorney guidelines implicitly included 

exceplions to the crime-oriented focus of cases accepted for 

prosecution. If a repeat offender is caught in what otherwise 

mlght not have been a crime warranting federal prosecution, the 

case is likely to be acceptea for prosecution by the U.S. 

Attorney. ~he exercise of that discretion, though, is entirely 

wlthin the prerogative of the U.s. Attorney. Consequently, 

many investigative agents believe that the policy could be made 

at least somewhat more objective and explicitly delineated by 

the u.S. Attorney. Not only would such an expression of policy 

mlnimize the amount of time spent on cases for which federal 

prosecution is not likely, but it would also serve to lessen 

agent frustration resulting from completed investigations that 

do not result in prosecution becavse some unspecified and 

undefined standard was not met. 
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v. CONCLUSION 

~he Unlted States Attorneys and federal investigative 

agents were supportive of the goals of a federal career 

criminal program, but were generally skeptical about the 

practical implications of implementing such a program. Perhaps 

the most important finoing that can be drawn from the 

interviews was the general sense of all interviewed that any 

such program would best be geared not to their offices but to a 

category of practitioners at least one step later in the 

crimlnal justice process. In other words, the u.S. Attorneys 

thought that the objective of the concept could be best 

achieved by having the judges impose longer sentences on repeat 

offenders. The federal investigative agencies also stressed 

the nee~ for more severe sentences but, in addition, saw more 

effective prosecution of the cases involving chronic offenders 

as a way of achieving program objectives. Neither side saw the 

potential program as something that could easily result in, or 

that shoulo manoate, fundamental change in the workings of 

the ir off ices. 

Thus, it became quite clear to interviewers that if a 

program were to be enacted that would affect the structure of 

u.S. Attorneys' Offices or feceral investigative agencies, or 

change day-to-day procedures, the Department of Justice should 

be prepared to encounter resistance. This would seem to be 

especially true if the Department attempts to define the 

program narrowly. Most of the resistance could be accounted 

for by two issues: (1) perceived interference from Washington, 
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D.C., with field ofii.::e responsibility (including increased 

paperwork) and (2) satisfaction with existing policies and 

procedures, including the belief that those policies are 

etfective in aealing with the repeat offender. 

Consequently, several potential pitfalls need to be 

addressed by the Department of Justice, either before, during, 

or after the implementation of a priority prosecution program 

that focuses on the repeat offender. 

Any program will have systemwide ramifications, and as 
many of those ramifications as possible must be 
anticipated and addressed. Specifically, n program that 
encompasses the investigative, adjudicatory, 
dispositional, and correctional stages of the criminal 
justice process would appear to have the greatest chance 
of success. Not only would such a program help insure 
the effective handling of career criminal offenders from 
start to finish, but it would also give agencies 
p~rticipating in the program a sense of being part of a 
team and not being singled out for special treatment. 

A careful and detailed calculation of what adjustments 
would have to be made in current case loads (or "prison 
cells") in order to accommodate extra resources or 
having to spend extra time on career criminal cases. 

The structuring. but not elimination, of discretion in 
the field as to which offender would qualify as a career 
criminal. Concise guidelines would be needed from the 
Department of Justice to permit local jurisdictional 
variation depending upon district or region crime 
problems. 

Minimize the amount of additional paperwork that would 
be required. Although the need for evaluating the 
program was clearly recognized, a highly visible 
emphasis on an empirical evaluation could lead to 
selective prosecution of just those cases that would 
automatically cause an evaluation to reflect a 
successful program. 

Re~ardless of their views about a career criminal program, 

many persons interviewed expressed strong support for educating 

attorne~s, judges, and investigative agents on current statutes 

available for the prosecution and enhancement of penalties for 

repeat offenders. A review of existing statutes and the 

enactmer.t of new ones to facilitate the prosecution of career 

criminals, along with the Department of Justice policy 

guioellnes for the handling of these offenses, might complement 

or even replace the need for a specialized program. 

.. 
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TARGETING FEDERAL RESOURCES ON RECIDIVISTS 

1. Introduction 

The concept of reserving prison and jail space for those 

offenders who, if released to society, would likely inflict the 

greatest harm has emerged as a dominant principle of criminal 

case selection, processing, and sentencing. While deterrence 

and rehabilitation have considerable theoretical appeal, they 

have not received systematic empirical support as effective 

principles for selecting criminal sanctions. l The 

etfectiveness of a strategy of selective incapacitation, on the 

ott.r hand, has both theoretical appeal and empirical 

validation. 2 The proliferation of ·career criminal w programs 

in local jurisdictions throughout the country reflects the 

broad appeal of this concept. 

The career criminal concept is equally appealing at the 

federal level. Recognizing this, the Offi~e of Legal Policy of 

t;he Department of Justice contracted with INSI..AW, Inc., in the 

summer of 1981, to examine the feasibility of instituting a 

career criminal-type program at the federal level. Motivated 

largely by previous findings that some classes of federal 

offenders commit many more serious crimes than others,3 the 

project was designed to examine the extent to which patterns of 

recidivism among federal offenders are predictable, to assess 

the attitudes of key criminal justice agents regarding the 

creation of a federal program that would target on cases 

involving serious repeat offenders, and to develop a prototype 
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system for identifying the most crime-prone offenders prior to 

their subsequent criminal acts. This report presents and 

discusses the major results of that project. The next section 

~eviews highlights of previous research on selective 

incapacitation that have relevance to the federal justice 

system. We then discuss findings from surveys of agents of 

local career criminal programs, United States Attorney Offices, 

and federal investigative agencies. Next, we present 

highlights of an analysis of the predictability of recidivism 

among federal offenders and describe a tool designed to aid the 

federal government in prospectively identifying the most 

crime-prone offenders. We conclude with a set of 

recommendations for the federal criminal justice system. 

2. Previous Research Related to Selective Incapacitation 

Common knowledge among police and prosecutors that a small 

group of offenders account for a disproportionate number of 

crimes has received substantial empirical validation within the 

past t~n years. In 1972, Marvin Wolfgang and his associates 

reported that 18 percent of a group of juvenile delinquents in 

Philadelphia accounted for 52 percent of all the offenses 

committed by the group.4 Then in 1976 Kristen Williams, 

analyzing PROMIS data from Washington, D.C., for 1971-75, found 

that 7 percent of the 46,000 different defendants arrested 

accounted for 24 percent of the 73,000 felony and serious 

misdemeanor cases handled by the prosecutor for that 

jurisdiction. 5 These findings provided much of the stimulus 

for the institution of federally sponsored career criminal 
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J.'n ]'urJ.'sdictions throughout the country. programs 
6 More 

f veys of prison inmates have recent findings derived rom sur 

further validated the existence of substantial variation in the 
7 

~mount of criminal activity among different offenders. 

It is one thing, however, to identify crime-prone offenders 

retrospectively and another to identify them before they 

demonstrate their criminal proclivity. Obviously, if they 

'f' d for specJ.'al" case treatment prospectively, cannot be identJ. I.e 

b opportunJ.'ty to obtain the benefit of a then there can e no 

, prJ.'son space for the most criminally strategy of reservJ.ng 

active offenders. 

The emerging evidence indicates that prospective 

of crJ.'me-prone offenders, while imperfect, can identification 

done wJ.'th a lnoderate degree of accuracy in some nonetheless be 

setcings and a high degree in others. More importantly, 

statistical prediction of criminal and deviant behavior has 

demonstrated itself with some consistency to surpass the 

accuracy of subjective prediction by clinicians and other 

8 Recent studies have revealed a number of factors experts. 

b ' t t predictors of recidivism: in particular to e consJ.s en 

, 1 record, youthfulness, drug use, and recent prior crimJ.na 
9 

charges of robbery or burglary. 

2.1 Predictive Accura£Y. The accuracy of these 

1 ' not dJ.'fficult to demonstrate. prediction mode s loS 
Williams's 

model of recidivism, for example, when used to predict the most 

recidivistic half of the 46,000 defendants in her study, 

correctly identified in that half 84 PGr~~nt of the 478 
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offenders who revealed themselves retrospectively as the most 

recidivistic 10 percent of the cOhort. IO . (A random selection 

would.have identified only 50 percent, on average.) The extent 

to which recidivism can b~ predicted among federal offenders, 

it turns out, is even stronger, as will be described in Section 

4. 

2.2 Existing Case Selection Strategies. The available 

evidence on case selection and targeting strategies actually 

used by prosecutors is not plentiful. In an earlier INSLAW 

study we analyzed the factors that govern prosecutive case 

selection and subsequent processing decisions by identifying 

the case characteristics that best predict the prosecutor's 

decisions to accept a felony case at screening and then to 

carry it forward at successive stages of prosecution. Using 

1973 data from PROMIS (the Prosecutor's Management Information 

System) for Washington, D.C., that study found that the cases 

that proceeded the farthest through the system tended to be 

those, first, that had the strongest evidence (measured by such 

factors as number of witnesses, whether physical evidence was 

collected by the police, and the amount of time that elapsed 

between the offense and the arrest) and, second, that involved 

the most serious offenses (measured both by the maximum 

sentence for the most serious charge indicated by the police or 

prosecutor and by the Sellin-Wolfgang index, a measure of the 

amount of harm inflicted on victims by the offense),ll Cases 

involving defendants with longer criminal records (measured by 

number of prior arrests, and controlling for the defendant's 
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age) were not found to be selected at a higher rate or carried 

forward to a more advanced stage of prosecution than other 

cases. 

These results, describing an office that had no career 

criminal program at the time the data were recorded, suggest 

thac the prosecutor might not be inclined to target on the more 

crime-prone offenders in the absence of such a program. This 

inference was corroborated in 1977 by evidence produced from a 

survey of federal prosecutors.12 While consistent with the 

deterrence aspect of crime control, the findings of those 

studies suggest that the prosecutor does not automatically 

target on cases with the idea of realizing the incapacitative 

effects associated with the conviction and incarceration of the 

most criminally active offenders. 13 

More recent research by Eleanor Chelimsky and Judith 

Dahmann has produced quite different findings: attorney time 

given to cases that are processed by career criminal units may 

actually be excessive. In a survey of four jurisdictions, the 

number of cases accepted per attorney per month for prosecutors 

assigned to those units was found to be only about one-fourth 

of that for the other prosecutors in each of the four offices, 

and the career criminal cases were found to be no more likely 

, 't' 14 to end ln conV1C 10n. Similar results were obtained in 

research by william Rhodes. Measuring the number of attorney 

hours allocated to each felony case in the main office and four 

branch offices of the Los Angeles county District Attorney, 

Rhodes found that the amount of attention given to robbery and 
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burglary cases in the career criminal unit was about five times 

the amour.t given to robbery and burglary cases that were 

processed conventionally, with results in terms of conviction 

rates that appeared no better. lS 

The accumulated evidence, in short, suggests that too 

little attention may be given to cases involving chronic 

offenders in an office with no special targeting program, and 

too little attention may be given to other cases in offices 

that do have such programs. It is possible that simply 

flagging cases involving criminally active offenders to remind 

the prosecuting attorney that the case warrants special 

con~ideration may produce a more balanced, if not more 

efficient, allocation of resources than the alternative of 

processing such cases through separate career criminal units. 

2.3 Empirically Derived Case Selection Str,ategies. In 

their survey of four jurisdictions with career criminal 

programs, Chelimsky and Dahmann found four entirely different 

sets of career criminal targeting strategies. 16 While such 

differences may be attributable to the prospect of recidivism 

predictors varying from place to place, it is safe to conjecture 

that the criteria vary primarily due to arbitrariness; few 

people know what actually predicts recidivism in any particular 

jurisdiction. Such variation in targeting criteria imposes 

crime costs on society to the extent that the criteria used do 

not result in a strategy of targeting on those offenders who 

are predictably the most crime prone. 
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In her analysis of selection cr~teria for career criminal 

programs, Williams found that the estimated incapa~itation 

effects of empirically derived targeting criteria in fact 

surpass, by from 10 to 50 percent, those associated with 

criteria developed by the Law Enforcement Assistance Adminis-

tration: current case a serious felony and one prior 

conviction. These estimates were based on a variety of 

assumptions about the size of the group of cases targeted, the 

conviction rate increase associated with the program, and the 

sentence that followed. 17 Similarly, Roth and Wice's model 

of crime on bail, when used to predict the most recidivistic of 

a sample of 424 defendants who were required to post cash or 

surety bond, revealed that the number of persons jailed in that 

sample could have been reduced from 170 (those who failed to 

make bond) to 98 (those predicted to be the most recidivistic) 

without any increase in the expected rate of pretrial 

rearrest. 18 

These studies su~gest that our ability to improve on 

current patterns of case selection and handling may be 

substantial. opportunities to make such improvements at the 

federal level will be discussed in Sections 4 and 5. 

3. Surveys of Criminal Justice Agents 

Improvements in case selectio~ and handling procedures are 

not likely to be effectively implemented by people ~ho do not 

see them as improvements. An important precondition to the 

successful implementation of a strategy of selective 
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incapacitation is an understanding of the perceptions of the 

agents responsible for carrying out such a strategy. 

Accordingly, we surveyed federal investigators and prosecu~ors, 

as well as prosecutors experienced in the operation of career 

criminal programs at the local level. In this section we 

describe the principal results of those surveys. 

3.1 Federal Investigators. Four federal investigative 

agencies that account for the vast majority of cases prosecuted 

by federal attorneys cooperated in the survey: the Federal 

Bureau of Investigation, the Secret Service, the Postal 

Inspection Service, and the Bureau of Alcohol, Tobacco, and 

Firearms. A total of 26 in-person interviews with agents of 

these organizations were conducted in seven cities: Chicago, 

Detroit, Houston, Los Angeles, Miami, New York, and San 

Francisco. (Federal prosecutors were also interviewed in these 

sites.) Because the numbe~ of interviews ranged from five to 

seven for the individual agencies, it was not possible to draw 

reliable inferences about the attitudes of agents of any 

particular agency; hence we report results for the 26 agents as 

an aggregate. 

The issue of central interes~ was the extent to which an 

off~nder's prior record influences federal investigation and 

prosecution. Most agents expressed the belief that prior 

record influences both the decision to investigate and to 

prosecute (see Exhibit l). Most agents doubted, on the other 

hand, that tLe charges filed by the federal prosecutor are 

affected by the offender's criminal history. 
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Exhibit 1. 
survey of Pederal Investigators 

Does ~n,offender's history of prior 
crlmlnal activity influence: 

~gency's 
decision to U.S. Attorney's Seriousness 
initiate decision to of charges 

investigation accept case filed 

16 13 7 

6 4 15 

4 9 3 

-.J1. -.fl. 1 

26 26 26 

With respect to the prospect of a more explicit federal 

car~er criminal program, most investl'gatl've agents seemed 

Positive. They st 1 rong_y supported the l'dea f' o lncreasing both 

the incarceration rates and average sentences of recidivists. 

Specific recommendations included the -flagging- of cases for 

special attention, assignment of cases to experienced 

attorneys, and the institution of specl'al screening 

procedures. Only two ~gents expressed a preference 

special prosecution unit to handle such cases. 

and review 

for a 

3.2 Federal Prosecutors. A total of 26 in-person 

interviews were conducted in nine federal districts: Central 

California (Los Angeles), Nort~ern C l' 1. a lfornia (San Francisco), 

Southern Florida (Miami), Northern 11' I 1nois (Chicago), Eastern 

Michigan (Detroit), Eastern New York (Brooklyn), Southern Texas 
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(Houston), and western Washington (Seattle). We interviewed 

from two to four people in each office--typically, the head of 

the criminal division, the head of a special prosecution unit, 

and another senior attorney. Additional interviews were 

. conducted in other districts by telephone. 

The interview started ~ith a question about the federal 

attorneys' knowledge of local career criminal programs and 

views about their effectiveness. Of the 19 attorneys who 

expre$sed a view, nine thought the programs were either -quite 

effective- or -extremely effective,- five thought they were 

.mc~erately effective,- three -marginally effective,- and two 

thought that they were not effective at all. 

While the attorneys interviewed acknowledged current 

federal emphasis on cases involving repeat offenders, they 

indicated (using a 10-point scale of importance) that the 

strength of the evidence and the seriousness of the current 

offense weigh a bit more heavily than prior record in their 

decisions to accept or decline cases at the screening stage. 

To the extent that they do consid~r prior record in their 

screening decisions, they indicated that they base their 

assessment of recidivism on at least one of three sources of 

information: FBI criminal histories, local agency sources, and 

investigative information that reveals an offender's current 

activity to have the characteristics of a sophisticated, often 

long-term operation. Prosecutors in two of the nine 

jurisdictions indicated that they rarely have prior criminal 

history records available at screening. 
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Looking ahead to the prospect of a federal career criminal 

program, federal prosecutors identified several goals for the 

program, ranging from increased incarceration rates and 

sentence terms for repeat offenders to such side benefits as 

improved coordination with local prosecutors. 'They indicated 

that such benefits could be aChieved through the flagging of 

cases involving repeat offenders and increased use of pretrial 

detention and special sentence enhancement statutes for those 

cases. 

We found surprisingly little support (only four 

respondents) for the establishment of separate career criminal 

prosecution units within the office. This lack of support is 

consistent with the lack of proven effectiveness of such units 

at the local level, noted in Section 2. It is also consistent 

with a tendency for the federal prosecutors interviewed to 

express more interest in the offense than in the offender. 

Nearly all of the respondents expressed opposition to a program 

that would either alter their present office structure or that 

would cause a shift from the current emphasis on crime 

seriousness to an emphasis on offenders. It is not totally 

clear whether the federal attorneys' opposition to the creation 

of career 'criminal units within u.s. Attorney Offices stems 

primarily from a belief the career criminal units would not be 

effective or from a preference in focusing on serious offenses 

rather than serious offenders. The existence and acceptability 

of special prosecution units in most of these offices (e.g., to 

target on narcotics and on organized crime), however, may 
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suggest that federal prosecutors are not generally opposed to 

special prosecution units per se, but are opposed primarily to 

a focus on the offender rather than the offense. 

Federal prosecutors appear also to be generally opposed to 

a set of criteria that would substantially narrow their 

discretion to select certain types of cases but not others. 

While about half of the attorneys interviewed thought that some 

guidelines would be useful to assist prosecutors in identifying 

the more crime-prone offenders, they also expressed the belief 

that such guiJelines should be broadly defined. Only two 

attorneys favored point-system or check-list approaches to case 

selection. 

If career criminal guidelines were to be based on the 

presence of certain factors, the most important factor cited by 

the sample of federal prosecutors (41 responded to this 

qUe~tion) was, ironically, the seriousness of the current 

offense. Among 13 factors named on a five-point scale of 

importance, the following noteworthy results were obtained: 

offense seriousness (~l) received an average score of 4.37; 

prior federal felony convictions (t2), 4.24; indication of high 

volume of criminal activity (~3), 4.15; prior nonfederal felony 

convictions (*4), 4.04; prior felony arrests (*6) 2.80; 

inuication of drug use (#8), 2.73; and prior misdemeanor 

arr~sts (413), 1.49. 

While offense seriousness appears to remain the more 

dominant concern of federal attorneys, they do express support 

for the inclusion of factors that are statistically related to 
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recidivism among a set of case selection criteria. Of the 31 

prosecutors who responded to the quest~~~,_-ShoUld the case 
- -

selection criteria for a federal career criminal program 

include items that are statistically related to the likelihood 

of recidivism?-, all but three said yes. 

Individual respondents also expressed support for ways of 

dealing with ~epeat offenders other than with the use of 

empirically derived case selection criteria: new legislation 

to 2acilitate the prosecution of recidivists, cross-deputization 

of federal and local prosecutors, less emphasis on cases 

involving the sophisticated white collar offender, and the 

provision of more complete criminal history information in time 

for the bail hearing. 

For the most part, federal prosecutors feel that their 

current policies are adequate for dealing with repeat 

offenders. They expressed the view that substantially larger 

gains could be realized from tougher sentencing of repeat 

offenders than from different prosecution strategies or from 

new prosecution programs that would only duplicate current ones. 

3.3 Local Prosecutors. The third major group of 

practitioners surveyed was prosecutors responsible for local 

caraer criminal programs. The purpose of this survey was 

threefold: to learn the basic features of local efforts to 

target on repeat offenders, to learn the extent and nature of 

the interaction of local prosecutors with federal investigators 
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and prosecutors, and to learn thel'r vl'ews h on t • concept of a 

career criminal program at the federal level. Representatives 

over 80 active ca~eer criminal programs were interviewed in 

person or by telephone. 

The programs surveyed had been in operation for an average 

of 42 months at the time of the interview (summer 1981). Most 

of the local career criminal programs experienced a substantial 

shift in funding during this period: federal funding, which 

was largely responsible for the initiation of these programs, 

fell from 68 percent of total program funds at the start to a 

level of 10 percent by the summer of 1981; state governments 

filled much of the void, increasing from 21 to 48 percent of 

the funding; and local governments assumed the remainder, 

increasing from 11 to 43 percent of the funding of career 

criminal programs .. 

Career criminal programs vary substantially in size, based 

primarily on the size of the ]'urisdl·ctl·on. L A 1 os nge es County, 

the largest jurisdiction in the study, also has the most 

attorneys (24) in its career criminal unit. Ada County, Idaho, 

and Black Hawk County, Iowa, jurisdictions of less than 150,000 

residents, each have only one attorney assigned to their 

units. The ave~age number of attorneys in the 82 units sampled 

.... as 3.8. 

The career criminal unit attorneys are typically more 

experienced than other attorneys in the office--they have an 

average of over seven years of prosecution experience, nearly 
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twice that of the others. The minimum amount of prosecution 

experience in the vast majority of these units is three years. 

Recognizing the importance of ·case building· in many cases 

lnvolving repeat offenders, these units u~ually have experienced 

investigators added to their staffs of experienced lawyers. 

About two-thirds of the units have such persons assigned to 

their staffs; of the 14 units surveyed operating in jurisdic-

tions with over one million residents, 13 have investigators 

assigned to their staffs, and most of these units have two or 

more such people. Over 75 percent of all career criminal 

investigators were previously employed as police officers or 

detectives. Local career criminal unit staffs often also 

include paralegal assi&tants, secretaries, and clerks. 

Local career criminal units are not distinctive only for 

their staffs of experienced lawyers and investigators. They 

are also characterized by a system known as "vertical 

prosecution". Rather than being passed "horizontally· from one 

attorney to another in a production line manner common in urban 

prosecutors' offices, career criminal cases are typically 

handled by a single attorney from the screening stage through 

indictment and on tO,final case disposition. While this 

enables each prosecutor to devote more attention to each case 

handled, it also results in fewer cases processed per attorney 

than in conventional case processing systems. Whereas felony 

caseloads typically run in the neighborhood of 100 per attorney 

in conventional settings, career criminal unit attorneys 

usually handle fewer than 50 cases per year, and in a number of 
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offices, including Los Angeles, the Bronx, and Indianapolis, 

fewer than 20 are processed per career criminal unit attorney 

annually. 

The aspect of career criminal units that one might expect 

would set these units most clearly apart from conventional 

prosecution is the case selection process, designed to produce 

a systematic focus on those offenders most likely to recidivate. 

While the focus of case selection in local career criminal 

pro~rams does appear to be on the repeat offender, it is in 

fact anything but systematic. Fewer than one-fourth of those 

surveyed use a scoring system to select cases. Most programs 

use criteria that allow for more cases than the unl't (~ can 

actually prosecute. Over two-thirds target on specific 

offenses; while prior record is regarded as ·very important,. 

crime type and degree of harm to the victim rank close behind 

among the criteria used to select cases as worthy of "career 

criminal" prosecution. State criminal history information is 

usually available to support the systematic selection of cases 

involving active offenders, as is information about parole or 

probation status and other pending cases, but information about 

trial status is available in only half of the juriscictions, 

and juvenile records and FBI data on offenses committed in 

other states are rarely available to local jUrisdictions that 

wish to target resources on repeat offenders. 

Because a federal career criminal type program would need 

information about both federal and nonfederal prior offenses, 

and hence would have to rely on information sources at the 
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local level, we surveyed local prosecutors about their, 

coordination with federal agents. Most units (92 percent) do 

have occasion to contact federal agents. Such contacts are 

more likely to be monthly, however, than weekly or daily. 

Agents contacted most frequently are with the FBI, Bureau of 

Alcohol, Tobacco and Firearms (BATF), and the Drug Enforcement 

Administra~ion. In response to an open-ended question, the 

attorneys were inclined to regard BATF agents as especially 

cooperative: investigators from another federal agency were 

described primarily as information receivers rather than givers. 

The interview closed with some general questions about the 

overall success of the career criminal program and about the 

prospect of such a program at the federal level. The persons 

intervie~ed expressed a belief that the program locally has 

been a success overall, especially because incarceration rates 

increased and because attorneys were given more'time to work on 

each case. While not generally enthusiastic about the concept 

of a federal career criminal program, nearly three-fourths of 

those interviewed ~hought that it would be better to have one 

in their federal district than not to. Many prosecutors 

stressed the need for a federal career criminal program to 

coordinate closely with local efforts to target on repeat 

offenders: many expressed a concern, based on their previous 

experiences with federal agents and prosecutors, that federal 

autnorities would not in fact coordinate sufficiently with 

local authorities. 
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•• Recidivism patterns of Pederal Offenders 

We turn now to an investigation of the -extent to which a 

program that attempts to res~rve federal prison space for the 

most criminally active offenders could in fact be expected to 

reduce crime by way of incapacitation. 19 Obviously, there 

can be no opportunity to incarcerate the most active offenders, 

except by chance, if we cannot identify them before they commit 

further crime. 

4.1 Retrospective Analysis of Recidivism. To do this, 

we analyzed a data base describing a six-year follow-up period 

for ,1700 offenders convicted of a cross-section of federal 

offenses and released from prison or other federal custody in 

1970. The data base was constructed from a variety of sources, 

includin; presentence investigation reports (to provide 

detailed information about offenders and their prior records), 

FBI rap sheets (to provide information about arrests during the 

follow-up period), local jails and prisons (to provide 

information about intervals in the follow-up period during 

which it was not possible for the offenders to commit cri'mes 

·on the street·), and the U.S. parole Commission (to provide 

additional information about the offenders released from 

federal prisons). 

The analysis of this data base has confirmed earlier 

findings that previously convicted federal offenders, on the 

whole, are recidivistic and that some are substantially more 

recidivistic than others. 20 The 1700 offenders committed an 

estimated average of 7.8 non-drug offenses per year (or 36 per 
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year, including drug offenses) on the street~ 58 percent, 

however, were not known to recidivate during the follow-up 

period, while the others committed an estimated average of 19 

hon-drug offenses per year. Of those who recidivated, 71 

percent did so within two years of their release. 

4.2 Predicting Recid~vism for Federal Offenders. Looking 

back on the follow-up period, as we do above, has only limited 

'1 Of partl'cular sigilificance for a strategy of POllCy re evance. 

selective incapacitation is our ability to identify 

prospectively, or predict, which offenders are the ones most 

likely to recidivate. To develop such a capability, we 

constructed a statistical prediction model based on analysis of 

the data described above. Specifically, we examined the 

statistical association between the factors that were known 

about the 1700 offenders at the time of their release from 

federal custody in 1970 and the likelihood that an offender was 

rearrested within 60 months after release. This analysis 

revealed four sets of factors as especially strong predictors 

of recidivism: prior record (including length of criminal 

career, number of arrests within the past five years, longest 

term of incarceration previously served, and number of ~rior 

convictions)~ youthfulness~ use of drugs (including heroin use 

or heavy use of alcohol)~ and the nature of the current offense 

(esoecially violent offenses, property thefts, forgeries, and 

drug crimes). These findings are consistent with earlier 

'd" 21 research on reCl lVlsm. 
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We then established the following hypothetical career 

criminal targeting criterion: Select a case for special 

handling if the model identifies the offender as being more 

likely than not to recidivate within 60 months. This criterion 

identified 200, or 12 percent, of the 1700 offenders as "career 

criminals". 

4.3 Accuracy of Prediction. How accurately does this . 

model identify repeat offenders prospectively? The importance 

of this question derives primarily from'our concern about "false 

positives", persons identified as recidivistic offenders pro­

spectively but not retrospectively. In fact, the model predicts 

fairly accurately, with true positives outnumbering false 

positives by nearly six to one. The vast majority of those 

identified as career criminals--170 of the 200 (85 percent)-­

wer~ rearrested during the five-year follow-up period. Ninety 

nine (49.5 percent) of the 200 were rearrested within 12 months 

of release, and 138 (69 percent) were rearrested within 24 

months. In contrast, only 36 percent of the 1500 offenders not 

identified as career criminals were rearrested during the five 

years following release from federal custody. The 200 offenders 

iaentified prospectively as recidivists committed an estimated 

average of 38 non-drug crimes per year, while the other 1500 

committeu an estimated average of less than four per year. 

It is not even necessary to use the full detail of a 

sophisticated statistical prediction model to prodUce targeting 

criteria that accurately identify recidivists. We have 

devel~ped a simple nine-factor score sheet (Exhibit 2) that 
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Exhibit 2. 
PROPOSED POINT SCORES POR SELECTING CAREER CRIMINALS 

Variable 

Heavy use of alcohol 

Heroin Use 

Age at time of instant arrest 
Less than 22 
23 - 27 
28 - 32 
33 - 37 
38 - 42 
43+ 

Length of criminal career 
0-5 years 
6-10 

11-15 
16-20 
ll+ 

Arrests during last five years 
Crimes of violence 
Crimes against property 
sale of drugs 
Other offenses 

Longest time served, single term 
1-5 months 
6-12 

13-24 
25-36 
J7-48 

49+ 

Number probation sentences 

Instant offense was crime of violence* 

Points 

+ 5 

+10 

+21 
+14 
+ 7 

o 
- 7 
-14 

o 
1 
2 
3 
4 

4 per arre-st 
3 per arrest 
4 per arrest 
2 per arrest 

4 
9 

18 
27 
36 
45 

1.5 per sentence 

7 

Instant offense was crime laueled "other"** -18 

Critical Value to Label an Offender 
Ao a Career Criminal: 

47 points 

*Violent crimes inclUde homicide, assault, robbery, sexual 
assault and kidnaping. 

**Other crimes include military violations, probation, parole, 
weapons and all others except arson, burglary, larceny, auto 
thuft, fraud, forgery, drug sale or possession, and violent 
crimes. 
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produces results ~losely approximating those of the more 

elaborate prediction model: as with the exact mOdel, true 

positives outnumber false positives by six to one, and only 36 

pe~cent of the offenders not identified as career criminals 

were rear~ested during the follow-up period. 22 It is 

impvrtant to note that because the population of cases screened 

by prosecutors is different from the population of offenders 

that we analyzed to generate this scoring system, a real world 

application of these weights at the screening stage is likely 

to be somewhat less accurate than the results obtained here. 

Ideally, of course, we would like to be able to predict 

recidivism perfectly. It is occasionally said that anything 

short of that ideal standard is unjust, therefore statistical 

prediction models should not be used. Career criminal 

targeting is likely to occur, however, in the absence of an 

empirically derived set of targeting criteria. More. false 

positives are almost certain to result from conventional 

targeting strategies than from one based on empirically derived 

criteria, with all of its shortcomings. 23 False positives 

are not unique to empirically derived targeting criteria, they 

are common to all career criminal targeting programs; criteria 

derived from the application of sound statistical procedure 

reduces the rate of false positives. 

5. Policy Implications. 

This study confirms the notion that the widening of a 

strategy of targeting federal resources on cases involving 
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recidivists offers the potential for substantial crime 

reduction in both federal and local jurisdictions. The 

offenders studied committed an estimated average ·of eight 

non-drug offenses per year free. The majority, however, were 

not rearrested; we estimate that the 42 percent who were 

rearrested committed about twenty non-drug crimes per year. 

And many, if not most, of these were crimes committed at the 

local level. We found that one fourth of all persons arrested 

by federal agents had prior records that included five previous 

arrests at the local level. 24 

Our ability to separate the recidivists from the nonrecidi­

vists prospectively by using statistically derived criteria 

appears substantially stronger than doing so by using either a 

random selection process or conventionally derived criteria. 

Eighty-five percent of the 200 offenders identified as 

crime-prone using the statistical model, in fact, were 

rearrested during the five-year follow-up period, while only 36 

percent of the l~UO identified as nonrecidivists were 

h t 'd Those l'dentl.'fied as recidivists rearrested during t a perlO. 

cOfflmitted an estimated ten times as many crimes as the others. 

Hal~ of those identified as recidivists were rearrested within 

12 months of release from federal custody. This statistical 

identification system can be closely approximated with the use 

of a simple nine-factor score sheet (see Exhibit 2, p. 21). 

While the use of such a model to assist in the case selection 

p~ocess for a federal career criminal program does not ensure 

perfect prediction of recidivism, it does provide an 
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opportunity to base case selection on the most accurate 

prediction system available at this time. 

The study's surveys of federal prosecutors indicate that 

~he routine use of. empirically derived case selection criteria 

is not likely to be accomplished smoothly unless certain 

prevailing attitudes are taken into consideration. One is a 

predominant tendency for federal attorneys currently to focus 

on elements of the offense rather than information abput the 

offender. Another is resistence to narrowing their exercise of 

discretion. While federal prosecutors view local programs th~t 

target on the most criminally active offenders as generally 

effective, and while they support the notion of case selection 

criteria that are statistically related to recidivism, they are 

opposed to a program that would narrow their discretion to 

select certain types of cases but not others. The concept of a 

point system or use of a check list to assist in the case 

selection and targeting process was not generally regarded as 

an attractive alternative to current procedure. On the whole, 

feQ~ral prosecutors are comfortable with their current case 

selection policies. 

Like federal prosecutors, the federal investigators and 

local prosecutors interviewed were supportive of the general 

concept of a federal career criminal program and somewhat 

skeptical about various specific aspects of such a program. 

Federal investigators join with federal prosecutors in favoring 

a system of flagging cases for special attention over a system 

of creating a special career criminal unit tq handle cases 
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inv~lving repeat offenders. Local prosecutors expressed 

concern, based on previous experience, that a federal career 

criminal program would fail to coordinate adequately with local 

efforts to target resources on repeat offenders. 

The creation of a federal career criminal program should be 

sensitive to these concerns. It should also include the 

setting and monitoring of specific objectives: increasing 

conviction rates in cases involving repeat offenders, 

increasing pretrial detention rates and trial rates in such 

cases, and obtaining longer sentences for repeat offenders. 

Conviction rates for cases investigated by federal agents 

can be increased in several ways. First, the u.s. Attorney and 

the local prosecutors in each federal district should develop a 

coordinated policy for the prosecution of dual jurisdiction 

offp.nses r especially those involving repeat offenders. Dual 

jurisdiction cases represent a substantial portion of the 

federal criminal case load; policy relating to those cases 

should be dev~loped jointly and communicated to federal 

investigators and local law enforcement officials. Room for 

improvement in the hal1dling of dual jurisdiction cases appears 

to be substantial. 25 

Second, cases involving the most crime-prone offenders can 

now be predicted with a sufficiently high degree of accuracy to 

warrant the use of statistical prediction to support (not 

supplant) the exercise of discretion in selecting cases and 

targeting resources on them. Many cases that are currently 

declined for prosecution because they are somewhat unattractive 
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(for example, because of the nature of the offense or a 

correctable evidentiary problem), may be found worthy of 

prosecution when the offender's profile of crime proneness is 

given more systematic attention. 

Third, federal investigative agencies could share in the 

responsibility and accountability for the eventual outcomes of 

cases. It is not clear that each federal agency provides 

sufficient inducement for its agents to present cases for 

prosecution in such a way that brings about the conviction and 

incarceration of criminally active offenders. 26 

Fourth, opportunities can be exploited by both federal and 

local prosecutors to increase conviction rates in cases 

involving the most crime-prone offenders after these cases have 

been accepted for prosecution. Proper management of witnesses 

and evidence is crucial to successful prosecution and need not 

consume lavish prosecution resources. Paralegal staff trained 

in witness management could make certain that witnesses are 

given proper information and encouragement about their cases 

and could assist prosecutors in meeting court events on 

schedule. They might even outperform the harried attorney in 

this role. Prosecutors can also see to it that the 

investigators have obtained and properly processed all of the 

evidence available to support the successful prosecution of 

cases involving repeat offenders. 

Reducing crime by way of a strategy of selective 

incapacitation can be achieved in other ways as well, including 

the areas of pretrial release, plea bargaining, and sentencing. 
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The prosecutor at either the federal or local level, can serve 

both the judge and the community by providing to the judge 

information about an offender's crime proneness to support the 

determination of the defendant's pretrial status. While the 

constitutional issues involved in the ongoing pretrial 

det~ntion debate are not likely to be resolved soon, one 

dominant practical consideration tends to moot that 

discussion: Few judges care to read in the newspaper that a 

defendant they released on bail committed another serious 

crime. Right or wrong, judges are inclined to find a 

legitimate reason for locking up the most dangerous defendants: 

hence they are interested in knowing which ones are in fact the 

most recidivistic. 

Prosecutors can also use information about an offender's 

crime proneness to increase sentence terms. One way is to take 

more cases involving chronic offenders to trial rather than 

offer a sentence or charge concession to induce a guilty plea. 

Another way is to recommend a longer sentence to the judge for 

sucn cases in allocution. 

Current procedures for dealing with repeat offenders at the 

local level--including the use of arbitrary case selection 

criteria and the career criminal unit as centerpieces--may be 

largely ceremonial, ineffective, and costly. A federal career 

criminal program can, instead, exploit s~mple, unobtrusive 

procedures ,such as those described above to effectively 

incapacitate offenders who are criminally active at both the 

federal and local levels. 
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The concept of a federal program that targets resources on 

cases involving recidivists is not new. J. Edgar Boover's list 

of the ten persons most wanted by th~ FBI exemplifies a long­

standing focus on dangerous recidivists by federal criminal 

justice agents. The public's concern about crime warrants the 

implementation of such a program among other federal 

investigative agencies and in the offices of U.S. Attorneys. 

It i.s especially important that the institution of a federal 

career criminal program proceed in an orderly yet expeditious 

manner, with explicit goals and procedures for ensuring that 

those goals are achieved. 
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I. INTRODUCTION 

A definition of the term ·career criminal" depends on the 

purpose to be served by classifyin9 some offenders as 

"habitual. or ·career" offenders while others are classified as 

noncareer offenders. The definition in this report was 

motivated by Attorney General Smith's recent expression of 

interest in prioritizing the federal processing of active 

offenders who have extensive records of arrests, convictions, 

and prior prison sentences, primarily for FBI index crimes.
l 

The logic for giving priority to the processing of career 

criminal cases stems from two observations: that a small 

percentage ~f offenders seems to account for a disproportionate 

fraction of all arrests (peterson and Stambul, 1978; Williams, 

1973) and that habitual offenders appear to comn\i~ many more 

crimes than those for which they are arrested (Boland, 1980; 

Blumstein and Cohen, 1979; Collins, 1977). Advocates ~f 
career criminal programs assert that targeting prosecution on 

career criminals enhances both the offender's likelihood of 

conviction and the length of the prison term that he or she 

will serve, resulting in a significant reduction in street 

crime. 2 

This assertion rests on several assumptions, two of which 

are germane to this report. One is that it is possible to 

distinguish career criminals from noncareer criminals. A 

second assumption is that the r~duction in crime resulting from 

incarcerating a career criminal is sufficient to justify the 

add:tional expense of his special handling, 
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In this paper, we address these two assumptions. Using 

conventional statistical methodology, we develop a formula that 

can be used to identify offenders w1'th the h1'ghest incidenc~ of 

criminal behavior, as reflected in ar .. pests f or serious crimes. 

we ex end this formula to Drawing on the research of others, t 

cr1rne associated with the account for the type and amount of ' 

arrests of career offenders. H ' aV1ng assessed the rate at whi~h 

career criminals are arrested and the rate at which they commit 

crimes between arrests, we w1'l1 be l'n a position to predict the 

amount and kinds of crime that might be prevented by incarcer-

ating habitual offenders. We then use these pred{ctions to 

s irnu·la te theeff ect that a ' career cr1minal program might have, 

on crime and the federal criminal justice system under alterna-
• 

tive assumptions about how the program might operate. 

1. From a speech by the Honorable W~ll~am F h Att ~. rene Smith, 
orney G~nera~ of the United States, at the dedication of the 

FBI Forens1c SClence Research and Training Center June 16 
1901, FBI Academy, Quantico, Virginia. ' , 

~ T~is interest in career criminal prosecution does t' 

~~Q~t~;r~~~~!~d~~~e~~~~i~; ~~~~ep~~~~=~n~~i~r~~l;he pr~~ec~~i~~ 
engaged 1n organ1z~d,crime and other persons whos~ ;~~~~~~s are 
~~ek~atory a~d per~1710uS, although the offenders themselves may 
~QC extenslve crlmlnal histories Rather the def' 't' 
implies that there is a special g;OUp of offenders ~~~ l~~sed 
on the frequency of their contact with the criminal jU~tice 
system, should be an additional target of federal prosecution. 

,~. There are a few published evaluations of career 
crlmlnal programs. See "Symposium on the Career Criminal 
pr~g~am,· M. Wolfgang, ed., in the Journal of Criminal i~w and 
crlmlnolo~y 71(~) (summer 1980), especially E. ChelimSkyQand 
Dahmann, ,T~e Mltre Corporation's National Evaluation of the J. 
Care~r Crlmlnal Program: A Discussion of the Findings· 
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(pp. 102-106) and J. Phillips and C: Cartwright, -The _ 
California Career Criminal prosecutlon Program One Year Later 
(pp. 107-112). Althoughth~ e~fectiv7ness of career criminal 
prosecutio~ is uncertain, flndlngs pOlnt toward the need for 
better selection criteria. 

-3-

227 

II. GE~ERAL APPROACH 

In order to develop formulas to distinguish career 

criminals from other offenders, researchers have frequently. 

examined the rearrests of a cohort of known otfenders. This 

examination is often conducte~ by recording the numbers and 

typ~s ~f rearrests occurring between the time when the offender 

was -released to the street- ~nd the time the observation 

. period ended. Formulas have typically been used to estimate 

whether an offender will be rearrested (Hoffman and Beck, 

1974), the rate of arrests per time at risk (Uilliams, 1979; 

Buchner et al., 1980); the seriousness of the charge at 

rear·rest (Williams, 1979; Buchner et a1., 1980), and the 

length of time until rearrest (Barton and Turnbull, 1981; . 
witte and Schmidt, 1979).* These measures of recidivism are 

frequently correlated with an offender's instant Qffense and 

his criminal his.tory, age, and social background (such as his 

'employ~ent record). Thus, the formulas measu~e how likely an 

offender is to recidivate given his past behavior and present 

status. Offenders most likely to recidivate might be considered 

to De candidates for a career criminal program. 

We have followed this tradition in our analysis. In 

subsection A, we provide a definition of wrecidivismw and 

explain our approach to its me~surement. In subsection B, we 

discuss the need for recognizing that future crime varies 

according to seriousness; that is, r.ecidivism has both a 

quan~itative and qualitative dimension. Both dimensions should 

*See Appendix B for bibliography. 
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be considered by a career criminal program. Then, in 

suusection C, we discuss the consistency with which offenders 

commit the same type of crime. 

A. DEFINI~IONS AND MEASUREMENT OF RECIDIVISM 

In their review of recidivism studies, Waldo and Griswold 

(1979) noted that definitions of recidivism consist of nebulous 

phrases or terms such as ·a tendency toward repeat criminal 

activity· or "habitual behavior.· The lack of a universal 

definition of th~ term has caused researchers to apply somewhat 

arbitary definitions, with the result that the mea.surement of 

recidivism has varied with respect to the level of contact that 

an offender has with the criminal justice system, sources of 

data analYZed, methods of data analysis, kinds of crimes 

counted (for example, serious crimes only rather than all 

crimes), and the length of the follow-up period. 

In defining recidivism, we must also be clear about the 

types of offenses for which recidivism is viewad as a priority 

problem. We limit our discussion and analysis to a certain 

class of ·serious crimes." specifically, our list of serious 

offenses consists of arrest for the following: homicide, 

asswult, robbery, burglary, larceny, auto theft, fraud, 

forgery, rape, drugs, counterfeiting, kidnapping, and weapons. 

It exclUdes embezzlement, tax Violations, prostitution, 

porllography, immigration violations, draft dodging, and all 

other offenses not classifiable as one of those listed above. 

Thus, we exclude offenses typically called "Victimless,· as 

well as minor "white collar" crime and offenses likely to be 
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·one-time" crimes, such as bank embezzlement. Ideally, we 

would hav~ excluded drug use while including drug sales. Our 

data, however, do not always permit making that distinction. 

In the case of federal data, therefore, we included !1l drug 

offenses, taking some reassurance from the fact that federal 

drug prosecutions typically are not for drug use but for drug 

dealing. 

This definition of serious crime is one that is wholly 

compatible with the purposes of this paper and of recidivism as 

we define it, that is, as a rearrest for a serious street type 

crime. The rate at which an offender is likely to· recidivate 

is the number· of arrests for serious crimes that would occur 

over a hypothetical five-year period following an instant 
• 

arrest for a federal offense, assuming that the offender (1) is 

returned tD the street in lieu of prosecution; (2~ remains free 

for the entire f~ve-year period; and (3) continues over this 

·time span to violate the law at a uniform rate~ Measuring 

recidivism over a hypothetical time span provides a benchmark 

from which to assess the reduction in crime resulting from 

federal prosecution and sentencing. 

Unfortunately, this benchmark cannot be measured directly 

since many arrestees are, in fact, incarcerated for lengthy 

per~ods following their federal arrest or conviction. 

Therefore, we can never really know how many times these 

offenders would have ~een arrested had they not been 

prosecuted. Instead, we must infer these hypothetical rates 

from available data; regrettably, however, available data are 

not well suited to this task, as can be illustrated. 
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suppose, for example, we were to analyze recidivism during 

a follow-up period for arrestees whose cases were declined or 

who were convicted but not sentenced to prison. Although this 

sample of offenders would be free during the time span with 

which we are concerned, they constitute a decidedly select 

sample and 'their crimina~ behavior would be unlikely to reflect 

recidivism a~ong serious offenders. 

Then again, suppose we analyzed post-release recidivism 

among incarcerated offenders. This analysis would not 

necessarily reveal the hypothetical rate at which these 

off~nders would recidivate if they had been released in lieu of 

prosecution for the offense that resulted in their confinement. 

~he intervening years in prison undoubtedly affect their 

recidivistic tendencies, if for no other reason than that they 

are older when they complete their sentences than they would 

have been if.released at the time of prosecution. Available 

evidence indicates that individual crime rates tend to reach a 

peak during an offender's late teens or early twenties, and 

that criminality tends to decre~se thereafter. 

Short of an inconceivable situation in which U.S. Attorneys 

would decline all criminal matters coming to their attention 

over a significant perioe, thereby enabling us to track the 

rearrest history of this cohort, it is necessary to infer rates 

of recidivism from imperfect data. As this report proceeds, we 

will have cause to interpret our statistical findings with this 

i@perfection in mind. For now, we will describe our data, 

:heir limicacions, and how the analysis was conducted. 
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1. The CCH Data and Analysis 

our first data base consisted of a 20 percent random sample 

of all federal offenders arrested during 1976. This data base 

was described by Boland (1980) and will be referred to as the 

CCH data, since it was derived from the FBI~S Computerized 

Criminal History system. '. 

Our approach to analyzing the CCH data was to examine 

criminal histories retrospectively. It was assumed that the 

pattern of the offender's criminal behavior just prior to his 

federal arrest would approximate his criminal activity just 

after his federal arrest, given that he was returned to the 

street rather than being incarcerated. Using the CCH data, we 

con~tructed a data base that contains the number of arrests in 

each year prior to 1976, extending back to 1960. Then, using 

1975 as a base, we developed a formula to"estimate the 

probability that an offender would be arrested in 1975 given 

his history of arrests, convictions, and sentences served prior 

to 1975. For reasons that are explained shortly, this 

probability was subsequently converted into a measure of the 

expected length of time that an offender would be free prior to 

his first serious rearrest. l 

Although this first data base was large (N~9,205), it 

contained no detail about an offender's background other than 

his criminal record. In addition, a one-year follow-up period 

(1975) may be too short fer a study of recidivism (Hoffman and 

stc~e-Meierhoefer, 1960), and selection of a y,ar that was 

always one year prior to the federal arrests imposes an obvious 
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sel~ction bias. 2 Consequently, we also analyzed a second 

data base--the probation/parole data--that did not have these 

limitations. 

2. ~he Probation/Parole Data and Analysis 

The probation/parole data consisted of a sample of 

offenders (N=1,708) who were convicted of federal crimes and 

~ither rel~ased from jailor prison or placed on probation 

during 1970-71. Approximately half of the sample served prison 

terms longer than one year and the other half terms less than a 

year, including probation. The data were compiled from several 

sources and included a six-year follow-up of each subject. For 

our own analysis, we used the data for only five of those 

years. A complete description of ' the probation/parole data can 

be !ound in Buchner et al. (1980, p.S.). 

In analyzing these data, we judged an offender to have 

recidivated if he was arrested for a serious crime during the 

five-year period tbat beg~n on the day that he returned to the 

street. For offenders who were incarcerated, the follow-up 

period began with their release from prison. For offenders who 

were sentenced to non-prison alternatives, follow-up began on 

the day after sentencing. 

Using the probation/parole data,we attempted to determine 

the average length of time that an offender will remain free 

until he is rearr~sted for a serious offense. Offenders who, 

on average, recidivate after the shortest period of time will 

be judged to be the most highly recidivistic. This definition 

ot recidivism is partly dictated by data limitations and 
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partly by theoretical concerns that led us to prefer a ·survival 

analysis· approach to analyzing recidivism. 3 

In order to compare findings from the CCH analysis with the 

probation/parole data, and in order that the analysis of the 

CCH data would serve these same ends, we co~verted the findings 

from the CCH analysis fro,m estimates of the probability of 

r~cidivism to estimates of the length of time until recidivism, 

as noted above. 

Onc~ the average length of time,before rearrest has been 

deterr.lined for a sample of serious repeat offenders, it becomes 

possible to estimate the number of times that an offender with 

given background characteristics will be arrested, on average, 

over a specified period. 4 Then, having made some additional 

assumptions about the type and number of offenses committed per 

arrest, we are able to estimate the number and types of offenses 

committed, on average, over a specified time by offenders with 

given backgrounds and criminal histories. This final formula­

tion can be used to judg~ whether prioritizing the prosecution 

of career criminals is likely to be worth the cost. 

~he probation/parole data do not suffer from the same 

proulems as the CCH data but, regrettably, do have their own 

limitations. We are interested in the recidivistic behavior of 

offenders at the time that their cases are under review by the 

U.S. Attorney. However, recidivism among parolees may not be 

characteristic of that behavior. For one thing, their post-

release behaviar is undoubtedly influenced for better or for 

~orse by their prison and parole supervision exper~ence, as 
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well as ~y aging, as noted above. Fo~ another, attributes such 

as prior criminal history and employment stability, which might 

be assoc~ated with an offender's recidivism immediately 

following his arrest, may have little or no bearing on his 

pose-release r~cidivism four to six years in the future. As we 

will see, these limitations of the probation/parolee data have 

important implications for this analysis. 

3. Additional Issues in Measuring Recidivism 

Ualdo and Griswold recommend that in the absence of 

accurate self-report data FBI statistics be used to provide a 

stanuard data base for recidivism measurement. Our data 

conform to this recommendation. 

Unfortunately, the use of FBI'statistics, which provide 

data about arrests and incarcerations, is not a panacea. For 

one thing, it is necessary to 'identify which data'--arrests, 

. convictions or lncarcerations--provide the most accurate 

reflecti~n of recidivism. If recidivism is judged on the basis 

of arrest information, it is possible that individuals who did 

not actually commit crimes, but who were nonetheless arrested, 

will be included in the analysis. If, on the other hand, the 

sam~le consists only of individuals who were convicted or 

sentenced to prison, the analysis will likely exclude many 

individuals who actually committed crimes but managed to avoid 

processing beyond the point of arrest. 

There seems to be no defini tive resolution o·f the question 

of whether arrests, convictions or incarcerations should be 

used as the basis for recidivism studies. In the present 
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analysis, only those offenders who were convicted of federal 

crimes are included in the probation/parole data base; persons 

arrested for serious federal crimes are included in the CCH· 

data. We considered an incidence of recidivism to have 

occurred with a rearrest, regardless of whether that arrest led 

to conviction. 

There is also concern that criminal records tend to be 

fla~ed".by jurisdic~;~nal specificity. For example, Blumstein 

and Larson (1971) note that reco'r"ds"-ke-p-t" 'at: -eile "'feder-al Tever-.... ·· ., .... 

are likely to exclude -local arrests for minor offenses below 

.. 

the threshold of reporting- to a federal agency. 

We do no~ know all the systematic biases that may be 

present in our data base. We concur with Blumstein and Larson . 
that minor offenses are underreported, however. consequently,' 

our analysis is limited to examining criminal records for major 

street type crimes, a limitation that seems in keeping with the 

intent of a career criminal program. 

In addition, FBI statistics report largely on adult arrests 

and convictions, but it is ~ikely that the careers of most 

san,cled individuals actually commence with juvenile processing. 

Although the absence of juvenile record information for the 

large group of individuals who are one-time juvenile offenders 

is obviously not crucial to the study 'of recidivism, 

information a~out the smaller group of juvenile repeaters may 

be particularly important when exploring the corollary issues 

of crime patterning and crime seriousness. Furthermore, as 

--EiI'umsteIil" and Larson note, the first arrest is crucial to 
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calculating both the number of crimes that constitute 

individual criminal careers and the length of the careers. 

Lack of information about juvenile arrest records is a 

~otentially serious problem; earlier studies have demonstrated 

that past record is a strong predictor of reciidivism. Because 

of this problem, we made two adjustments in our analysis. 

,First, we excluded from our data offenders who were less than 

20 years old at the time of their federal arrest. While there 

may be youthfuL.c.a.!eer criminals (Greenwood··et-·al., 1978)', 

statistical analysis cannot be expected to identify ·them given 
5 

the limitations of juvenile arrest data. Second, the 

contextual meaning of a past record may differ with an 

offender's age, since criminal history information tends to 

become more accurate (as well as lengthier) as the offender 

matures. For this and other reasons,6 we conduct~d separate 

analyses on subsets of age groups, using appropriate 

'statistical techniques to determine whether subsets of 

offenders should be treated as distinct. 

Finar!y;-FBIiStati'stics provide only the barest information 

about an offender and his or her arrest. Key among missing 

data is information about the seriousness of the offense that 

goes beyond a generic classification of the crime (robbery, 

burglary, and so on). 

The fact that FBI records contain so little information 

about crime seriousness other than charge is a potentially 

important omission that might affect our analysis. It is 

importaDb.~o discuss the problems introduced by this omission. 
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To do so, we will provide an overview of how other researchers 

have measured seriousness and how these measures have been used 

in recidivism studies. 

B. MEASURES OF THE SERIOUSNESS OF RECIDIVISM 

As annqying as repeat instances of less serious criminal 

behavior--public intoxication, petty larceny, prostitution--are 

to criminal justice officials, it is unlikely that these 

instances compare in social sign.ilic.anc.e...-t.~-!-F ... ~a-~ee-s of 
-.. -- -,........ - -~~ ... _., .. , .... ------.......... 

serious offenses like robbery, burglary, and rape. Recognizing 

thi~ difference in the seriousness of offenses, some studies of 

recidivism have attempted to build statistical models, or 

offense seriousness scales, that take into account the harm 

that recidivism causes rather thaA the simple fact that an 

offender is rearrested. 

The Sellin-Wolfgang Index (1964) is-probably the best known 

of the offense seriousness scales. Composed of numerous 

offense-descriptive elements such as the degree of bodily harm 

inflicted on victims and the valu~ of property stolen, the 

scale is offered as a detailed measure of offense seriousness 

that allows a unique score to be attributed to a specific crime. 

Proponents of the index argue that it is a cross~cultural 

measure of seriousness (Rossi et al., 1974: Akman et al., 

1966) and that it affords a more universal assessment of crime 

seriousness than evaluations that depend solely on crime 

categorization (Hellford and Wiatrowski, 1975). Nevertheless, 

other authors have questioned the index's universality (Lesieur 

and Lehman, 1975), its superiority to the unsealed arrest 
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statistics (Blumstein, 1974~ Hindelang, 1974), and its claim 

of additivity (Wagner and Pease, 1978). 

Despite the criticisms, the scale remains prominent and has 

been utilized by some researchers to determine the seriousness 

of recidivism. FQr example, Wolfgang et al, (1972) used the 

Sellin-Wolfgang Index to measure the seriousness of offenses 

co~~itted by repeat juvenile offenders. Williams (1979) used 

, the index to measure the seriousness of recidivism among adult 

felons and misdemeanants in the District of Columbia. 

Other researchers have developed recidivism seriousness 

scales. Moberg and Ericson (1972) used both the California 

Offense Scale and the Sellin-Wo12gang Index as models for 

dev~lopin~ a weighted recidivism measure that they feel has 

universal applicability and circumvents the problems associated 

with making cross-jurisdictional comparisons of violations of 

criminal statut~s. 
In a Canadian replication of the Moberg a~d Ericson Scale, . 

Gendreau and Leipciger (1979) note that although a large number 

of their sampled offenders,recidivated, only a small proportion 

co~mitted serious crimes, where seriousness was defined in 

terms of extended prison confinement for the commission of the 

offense. The same kind of finding is noted by Cormier (1981) 

in a more recent replication of the Moberg and Ericson Scale. 

Buchner et a1. (1980) took a somewhat different approach to 

providing seriousness scores. She and her colleagues reported 

tha~ predictors of recidivism depended on the weights given to 

future crimes. 

239 

The obvious advantage to scaling an offender's recidivist 

behavior is that the process helps determine the seriousness of 

the threat an offender poses to soc1.'ety. nh . ere is little 

~uestion that a predic~ion instrument that estimates whether an 

offender would commit future crimes of a given level of 

seriousness would be preferable to an instrument that indicates 

only that the offender is likely to recidivate. 

Despite the advantage of this refinement, we have not used 

seriousness scales in the present analysis. One reason for 

this decision is pragmatic'. th FBI e rap sheet data do not 

provide detail beyond the arrest charge that can be used to 

compute seriousness. A second reason is lack of a theoretical 

basis for predicting crime seriousness. 7 A third reason is . 
that w~ doubt that an attempt to predict seriousness would be 

successful. We reach,d this conclusion after exa~ining a 

·switching matrix,· that is, a matrix that ' summar1.zes the type 

of future crime that an offender 1.' s 1,1.' kely to.commit given the 

offense for which he was convicted in the past. 

this research next. 

We discuss 

C. PATTERNS OF CRIME REPETITION 

Efforts to predict the severity of crimes committed by 

recidivists are impeded by the fact that most offenders fail to 

specialize in one type of crime. Although law enforcement 

agencies and researchers have devoted much thought to typing 

criminals according to general categories of criminal behavior, 

Gibbons (1975) acknowledges that there is little empirical 

evidence to support the claim that ff d o en ers fall neatly into' 
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distinct groups. Hence, the burglar who always commits 

burglaries, or at least property crimes, may be atypical and 

th~ offender who commits an occasional burglary among other 

crimes more commonplace. This inability to classify offenders 

greatly reduces our ability to predict the seriousness of 

rearrests; that is, those offenders who do recidivate seem to 

commit a variety of offenses in an almost random pattern or, at 

best, show a mild tend~ncy to repeat crimes of the same general 

nature. 

Those few investigators who have attempted to examine the 

crime patterns of repeat offenders offer studies with fairly 

consistent results. For example, Wolfgang, Figlio, and Sellin 

(1972) report the following with respect to the types of future 

crimes repeat juvenile offenders are most likely to commit: 

The typical offender is most likely to commit a nonindex 
offense next, regardless of what he did in the past. If he 
does not: commit a nonindex offense type next, he is most 
likely to desist from further delinquency •••. With the 
exception of the moderate tendency to repeat the same type 
of offense, this pattern obtains regardless of the type of 
previous offense (p.1B9). 

Interestingly, the authors· note that the type of future offense 

a youth commits is not even contingent on the number of 

off~nses he has already committed. That is, frequent offending 

does not necessarily denote serious offending, nor does offense 

seriousness necessarily increase over time. Furthermore, 

Fi9 1io (1981) has demonstrated how quickly even the modest 

amount of patterning in recidivistic behavior disappears over 

time. 
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Similarly, Blumstein and Larson (1969) failed to find a 

strong tendency for offenders to consistently commit the same 

types of offenses. Except for findings that gamblers and 

prostitutes tend to be rearrested for the same crime, Williams 

(1979) found that adult offenders do not specialize in 

particular offenses. 

Two recent articles by Reid and Doyan (19Bl) report 

somewhat different findings with respect to crime patterning. 

One article demonstrates that criminals can be grouped 

according to homogenous offense types where at least 50 percent 

of the offenses that an offender commits are of a certain 

type. The authors show in the other study that the degree to 

which criminal behavior is patterned as well as the nature of 

the patterning varies significantly between male and female and 

ulack and white offenders. 

Our own findings, using automated federal rap sheet data, 

show only a mild tendency for federal offenders to specialize 

in any given type of criminal behavior. We uncovered 

virturally no patterns using narrow categories such as rcbbery, 

burglary, and assault to define the offender's initial and 

subsequent offense; I patterns were more pronounced when using 

the broad yroups property, violent, drug, and other. 

Using rap sheet data for 9,205 offenders, we selected those 

who had at least two arrests prior to their instant federal 

arrest. This group contained 3,~17 offenders and was used as 

the -panel- for conducting a ·crime-switching- analysis. For 

each offender, we examined rap sheet data to identify the two 
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Table ILl 
MOST RECENT ARREST TYPE TABULATED BY SECOND MOST RECENT ARREST 

TYPE FOR OFFE!lDERS HAVING AT LEAST TWO ARRESTS 
General Crime categories 

(Calculated for 3,417 offenders) 

Subse- Baseline Arrest 
quent 
Arrest Violent ProEert:t: Druss Other 

Violent 31. :.% 16.0% 13.1\ 17.4% 

Property 33.9% 54.6% 30.9% 31. 8% 

Drugs 11. 7\ 9.9% 37.5% 12.9% 

Other 23.2% 19.5% 18.5% 37.9% 
----------------------------------------------------------------
Total 100.0% 100.0% 100.0% 100.0% 
----------------------------------------------------------------
Number 669 1397 475 876 

------------~-------------------------------------------~-------
Violent includes homicide, assault, robbery, sexual assault, 

and kidnapping. 
Property includes arson, burglary( larceny, auto theft, fraud, 

and forgery. 
Drugs includes both possession and sale. 
Other includes military, probation, parole, weapons, and all 

others. 

most recent arrests prior to the instant federal ~rrest. Table 

II.l presents the tabulations, grouped by major offense 

categories. 

Each row shows the most recent arrest of each group of 

off~nders: columns identify the prior arrest. We see that 

those previously arrested for each offense type are most 

strongly represented in the most recent offense category. 

Reading horizontally, we also see that offenders previously 

arrested for violent crime are about twice as likely to be 

rearrested tor violent crime as those previously committing 

property, drug, or other offenses (31.2% as opposed to 16.0%, 

13.1%, and 17.4%, respectively). Similarly, those previously 

-19-

~ 

i' 

243 

arrested for property offenses are more likely to be rearrested 

for property offenses than are those who previously were 

arrested for other offenses. Even so, mild tendencies are 

strongly mitigated by the high incidence of crime switching and 

may be overstated because of peculiarities in the CCH data. 8 

We can view the crime switching matrix from a different 

perspective, which changes the focus from the relationship 

between the instant and subsequent offense to the relationship 

bet ... een the instant offense and an:t: future crime. Assuming a 

simple Markov process,9 we can estimate the probability that 

any future arrest is of a specific type. Given that the 

instant arre~t was for a violent crime, and given a series of 

subsequent rearrests, the probability that the first rearrest . 
is for a violent crime equals .31, the probability that the 

second rearrest is for a violent crime equals .21, and the 

probability that the third rearrest is for a violent offense 

equals .19. Given that the instant arrest was for a property 

crime, the probability that future rearrests are for crimes of 

violence equals .16, .18, and .19 for the first, second, and 

third rearrest, respectively. Obviously, these probabilities 

converge after the first rearrest and this convergence implies 

that, over the long run, we cannot be very sure about the 

nature of an offender's future crimes given the nature of his 

present or instant offense. To further illustrate this pOint, 

the probability that the first, second, and third rearrests are 

for property crimes, giveh that the instant arrest was for a 

cri~e of ~iolence, equals .34, .40, and .41, respectively. If 
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the instant offense was for a property offense, the 

corresponding probabilities are .55, .44, and .42, the 

covergence over time is again evident. Knowing that the 

offenders' current offense was for a property crime or a 

violent crime tells us very little about whether he will be 

con~i~ting property crimes as opposed to crim~s of violence in 

the long rUIl. These findings lead us to believe that the most 

relevant research problem is to identify people who are the 

most likely to be rearrested, without identifying the nature of 

these rearrests beyond the fact that they were for s~rious 

natters. 

Another p'oint to remember is that numerous minor offenses 

also occur, many for which arrests are not made and others for , 

wbich PBI data are incomplete. We can only guess what impact 

the inclusion of these unobserved offenses would have on our 

analysis. One can imagine, however, the large number of petty 

property crimes, Simple and aggravated assaults, and drug abuse 

incidents tbat might well enhance or detract from the detected 

patterns. 

While switching among these groups occurs, we gain some 

additional information by choosing to treat offenders as 

~embers of particular groups. Subsequent analyses reveal that 

separate estimations of recidivism for different kinds of 

·ir.~tant offenses' were statistically different from one 

another. Further, the more specific crime-switching matrix in 

the a~penQix (Table A.2) allows us to be a bit more precise 

abo~t the distribution of new arrests. 
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Even so, we continue to be cautious about these kinds of 

analyses. Even broadly defined, consistent with the Reid and 

Doyan results, very few of the offenders in this study could be 

classified as ·specialists· using the ·50 percent· guideline. 

Indeed, it would be quite risky to unalterably classify a given 

offender into one of the four crime groups based only on one 

offense. On the aggregate level, however, predicting the 

. distribution of offenses committed by a large number of 

offenders is a bit more reliable. The results here indicate 

that we would be correct more often by using the crime 

switching matrix to predict the nature of the offender's next 

offense than by pure chance, even if only slightly more often. 

The rest of our analysis takes advantage of this mild , 

tendency for federal offenders to repeat within the categories 

of property offenses, crimes against persons, drug offenses, 

and other offenses. We have calculated a composite future 

'ottense for Offenders in each of these groups.. For example, if 

an offender's instant arrest is for robbery, the probability 

that his next arrest will be for robbery may equal .15. The 

probability that his next arrest will be for burglary may be 

.1U, and so on for other types of crimes. 
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NOTES 

1 This conversion is straightforward. Let P equal the 
probability that an offender will be arre~t~d during hi~ first 
year at risk; let P(l-P) equal the probabllltY,that he lS 
arrested during the second year given that he lS,not arrested 
during the first, and so on. Assume that P remalOS constant 
over time •. Assume also that, if an arrest occurs, it occurs on 
average at the end of month 6. Then the expected value of the 
length of time that the offender will be free until his first 
arrest equals an infinite series with a solution 6+l2(1-P)/P. 

2. We repeated the analysis using a two-year follow-up 
period. This replication did not yield results that w~re 
substantively different, so the one-year follow-up perlod is 
probably representative. 

3. For a discussion of this approach, see Barton and 
Turnbull (1981) and Witte and Schmidt (1979). 

4. As we will note later, such calculations require the. 
adoption 'of additional assumptions, such as the assumption that 
offenders continue to be arrested at the yearly rate of l2/L, 
where L equals the time until first arrest. Thus the 
calculations are not straightforward. 

5. The problem with estimating the prediction equation for 
youthful offenders is that their prior arrests are often 
unreported, and the extent of this underreporting decreases 
with the offender's age because adult records are more likely 

·to be reported than are juvenile records. If ~e ignored this 
bias in the reporting of juvenile records and fit a regression 
anyway, the variable -age- would stand in for the missing 
arrests. It was to avoid this specification problem that we 
did not analyze recidivism for offenders who were less than 20 
years old. Moreover, the proportion of offenders in their 
teens is much smaller at the federal level than at the state or 
local level, so their elimination here does not pose a serious 
practical problem. 

6. Blumstein and Cohen (1979) have presented evidence that 
different structural models describe the criminal behav~or of 
offenders from different age cohorts. If true, statistical 
analysis would require separate analyses by cohort. 

7. Seriousness is a societal judgment of a criminal act, 
not necessarily a factor that motivates an offender. For 
instance, shooting a victim during a $25 robbery is more 
serious than a burglary that nets $200. An offender who is 
motivated primarily by pecuniary gain would choose the latter 
offense, regardless of how he felt about injury to his victim. 
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(This does not hold for many juvenile gang and pathological 
offenders, who are motivated partly by. money gain.) 

8. In a personal communication, Jaque1ine Cohen has 
pOinted out that a second arrest sometimes follows an initial 
arr~st for the same crime when, for instance, prosecutors must 
refile a criminal case due to technical deficiencies in the 
original filing. These data peculiarities would cause 
consistency of arrests to be somewhat overstated. 

9. Se~ Figlio (1981) for assumptions that underlie these 
calculations. 

-24-

i 
I 
~ 

1 
I 



\ 

248 

III. PREDICTING RECIDIVISM -

During the past 50 years, researchers have attempted to 

aevelop methods of effectively predicting recidivism. These 

efforts have used a host of techniques and have identified 

numerous variables such as age, drug use, prior arrest and 

conviction history, and employment status as predictors. 

'Findings have sometimes been incorporated into public policy: 

fer instance, the U.S. parole Commission guidelines are partly 

based on statistical analysis of recidivism among federal 

parolees. 

A review of past studies reveals that recidivism prediction 

is imprecise. It is possible to identify factors, such as past 

criminal records, that are correlated with recidivism: that is, 

offenders with long records are more likely to commit new 

offenses than are offenders with short records. The problem is 

that the number of offenders who have a high r,ecidivistic 

potential, but who nevertheless fail to commit new offenses, is 

often quite high. In statistical jargon, prediction may lead 

to wfalse positives·, that is, offenders who were expected to 

recidivate but who actually were not rearrested. 

In a recent article, Monahan (1978) reviewed a host of 

efforts at predicting from a group of offenders which ones are 

likely to be violent recidivists. In all cases, the percentage 

of false positives, those offenders who were considered to be 

dangerous but who nevertheless did not--during several years of 

observations--recidivate as predicted, is disturbing. Of 
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those predicted to be dangerous, between 54 and 99 percent 

were false positives. 

Monahan's findings are sobering, and we should pause before 

Using prediction equations to select habitual offenders (also 

see Wilkins, 1980). However, predicting future crimes in 

geu~ral may be more accurate than'predicting crimes of violence 

~!!. Indeed, t-lilliams (1980) argued that the use of 

, empirically based prediction equations can improve the 

selection of defendants to be subjected to special 

prosecution. In this regard, it is worth noting Monahan's 

additional findings that predictions based on statistical 

analysis are 'an improvement over ·clinical w decision making 

(also see Meehl, 1954). In selecting career criminals, a 

prosecutor is likely to do a more accurate job if he 

complements his intuition with the use of statist~cal findings. 

A. STATISTICAL TOOLS 

The most sophisticated studies of recidivism have employed 

multivariate tools of analysis, especially regression 

analysis. Regression analysis has ~reat appeal because it 

allows the researcher to examine the impact that a single 

variaule, such as past record, has on recidivism, holding 

constant'the impact of other variables. 

As an illustration, a researche~ might be interested in 

answering the question of whether recidivism increases with the 

number of prior arrests for serious crimes. In answering this 

question, it is useful to control for the fact that some 

offenders have drug histories while others do not. Otherwise, 
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offenders with lengthy records may also frequently have drug 

histories, and any correlation between ·arrests· and -future. 

crimes· may be a result of the fact that the drug history 

alone accounts for future criminal activity. Multivariate 

analysis helps to avoid such spurious interpretations. 

Using the CCH data, we employed a multivariate tool to 
estimate the probability of rearrest. The general form of the 

resulting formula can be written: 

P .. G(Xl ••• Xm) 

where P is the probability that an offender will commit a crime 

in a given year and G indicates that this probability is a 

function of Xl through Xm, with X7 through Xm representing 

variables describing the offender's past criminal history. 

We also adopted a multivariate tool to predic.t the length 

of time that an offender will be free prior to rearrest for a 

serious offense. This tool was used on the probation/parole 

data. The general form of the resulting formula can be Written: 

L. F(Xl, X2 ••••• Xn) 

whe~e L is the average length of time until recidivism, F 

denotes that L is a fUnction of Xl through Xn, and Xl through 

Xn are variables that describe the offender and his offense. 

Typical descriptive variables that entered into the analysis 

included the offenders' criminal recores, their drug histories, 

and background variables such as age, em?loyment, marital 

status, and living arrangements. 
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Once these equations are determined, it is possible to say 

that, on average, offenders with characteristics Xl through Xn 

will recidivate after L months. Some offenders with these 

characteristics will, of course, recidivate after a shorter 

time and some after a longer time or riot at all. But as a 

group, offenders with characteristics Xl through Xn recidivate 

on average after L months from the date of release. 

Given this prediction, it is possible to estimate the 

number of times per year an offender with characteristics Xl 

through Xn would be arrested if he were free to commit crimes • 

If the offender averages an arrest every L months, then over 

the course of a year we would expect him to be arrested 12/L 

times. Of course, this estimate holds only while the offender , 

is -at risk,- that is, not incarcerated, and the estimates are 

only averages. The estimates do, however, provide at least a 

rough idea of recidivism, provided we do not attempt to extend 

them to specific subgroups of offenders or too far into the 

future. l 

Our goal is to assess the number and types of crimes 

committed by these habitual offenders. The recidivism analysis 

does not reveal crime rates, since it is limited to rearrests, 

so we have to make use of other information in order to draw 

inf~rences about future crime. 

First, the crime-switching matrix tabulations presented 

earlier in this report (Table II.l).provide information about 

the types of offenses for which an offender will be rearrested, 

given that he is rearrested. From a more detailed form of this 
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tabl~, we can calculate the conditional probability that if an 

offender is rearrested it will be for a specific crime. For 

example, if the probability of being arrested next for a 

burglary is .15 and is .10 for a robbery and so on, then of 100 

future arrests, about 15 would be for a burglary and 10 would 

b. for a robbery. Using the crime-switching matrix, we can 

assess not only the future incidence of crimes, but also the 

types of offenses. 

Still missing from our analysis is an estimate of the 

nUIl1ber of offenses that are committed per arrest. If we had 

this figure, we would be able to pro~ide at least a rough 

measure of the number of crimes committed by career criminals. 

Blumstein and Cohen (1979), Bgland (1980), and Peterson et 

al. (1978) provide estimates of crime rates per arrest that are 

specific to the type of offense for which an offender is 

arrested. Blumstein and Cohen's estimates were derived from 

aggregate data on arrests and reported crimes,' adjusting for 

reporting rates, the number of arrestees per arrest, and so 

on. Boland's estimates were derived from interviews with 

incarcerated federal offenders and from federal rap sheets. 

The estimates provided by Peterson were derived from 

self-reports by California offenders. As Boland notes, the 

estimates were remarkably similar even though they were derived 

from different data bases and Were computed using different 

methodologies. The comparability of these findings causes us 

to attach considerabl~ credibility to the results. Table 

III.l. shows these crime rates per arrest. 
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Table II!.l 
ESTH1A'l'ED ARREST RA'l'ES BY OFFENSE TYPE 

FREQUENCY OF ARREST FOR OFFENSES COMHITTED 

Offense 

Homicide/Assault 
Rape/Kidnapping 
Robbery 
Arson 
Burglary 
Larceny 
Auto Theft 
Forgery 
Fraud 
Drugs 
Probation 
Weapons 
Other 

Arrests Per 100 Offenses 

11.1 
11.1 

6.9 
3.8 
4.9 
2.6 
4.7 
3.8 
3.8 
0.2 
3.8 
5.6 
3.8 

Using the estimates of crime rates per arrest, it is 

possible to estimate the amount of crime that is being . 
committed by persons who are labeled ·career criminals· or 

-habitual offenders.· These figures are reported in the body 

of this report. 

B. ACCURACY OF THE ES'l'IMATES 

Before presenting the results of our calculations, we want 

to dis~inguish our findings on two levels, micro and macro. On 

a micro level, the findings are used to assess how many 

rearrests will occur for a specific offender, what types of 

crimes these arrests will be for, and the number and type of 

offenses committed by this offender. On a macro level, we 

attempt to assess--for a group of offenders with common 

characteristics--how many rearrests will occur, the types of 

crimes that these arrests will be for, and the number of 

offenses that these offenders will actually commit. 
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It is important to make these micro and macro 

distinctions. The macro-level assessments may be the most 

important for judging the effectiveness of a career criminal 

~rogram. At this macro level, we can provide an assessment of 

the number and types of crimes that can be prevented by a 

career criminal program. While the estimates of crime 

reduction will not be precise, they will obviously be better 

than none at all and will likely be accurate to within an order 

of magnitude. 

Concerns are different for the micro-level analysis, a 

point that brings us back to the problem identified by_Monahan, 

that is, that' there could be a fair number of false positives. 

standards other than crime reduction and cost come into play in . 
judging how accurate a prediction instrument must be to satisfy 

concerns with distributional equity (Underwood, 1979, and von 

H{rsch, 1972) and go well beyond the scope of this study. We 

will take special care, however I to convey the' accuracy of our 

predictions with illustrations in the sections that follow. 

NOTES 

1. Eventually offenders will cease committing crimes, for 
reasons that are not well understood~ projecting arrest rates 
too far into the future would ignore the fact that offenders 
drop out of the pool of active criminals. On this point, see 
Blumstein and Cohen (1979). 
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IV. FINDINGS 

Using the techniques described in the technical appendix, 

we attempted to determine the relationship between known 

elements of offenders' backgrounds (personal and criminal) and 

the likelihood that those offenders would commit future crimes. 

This exercise in predicting criminal behavior was 

,problemati~. We can only guess about the amount of crime that 

a particular offender commits by looking at the number of times 

he has been caught or arrested and then make some assumptions 

abO.Jt his probability of being caught. There are" of course, 

difficulties with this method, but in the absence of perfect 

self-reporting it represents the best approach we have for 

obtaining crime estl'mates. Ev ~ f th en ~o, or e moment we will 

assume nothing about the probability of being caught aacl will 

treat only the number and type of past arrests as a barometer 

of past criminal activity and only future arrests as indicators 

of recidivism. 
1 

For reasons discussed earlier, no attempt 

was made to scal~ these arrests to reflect the seriousness of 

illegal behavior. 

In this analysis, we used two different techniques to 

predict recidivism; each technique was applied to a data base 

for which it was best suited. First, we estimated the 

probability that an offender with characteristics Xl through Xm 

would be arrested during a year that he was won the street.w 

Second, we estimated the length of time that an offender with 

characteristics Xl through Xn would be on the street until his 
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first arrest. Findings ar. summarized in the following two 

sections; a technical appendix provides analytical detail. 

A. ESTIHATES OF THE PROBABILITY OF REARREST 

We employed the first technique to develop an index of the 

1ikelihood.that an offender would recidivate within a one-year 

period. This index was seen to be a function of the offender's 

behavior in the period immediately prior to this one-year 

observation period. Using CCH data for 9,205 offenders, we 

estimated the relationship between rearrest (as a dependent 

variable) and prior arrest and correctional time served (as 

explanatory variables). Age, sex, and race were also 

~considered .$ explanatory variables, but sex and race were not 

significant predictors and were dropped from the analysis 

reported here. 

This analysis was i~tended to develop a formula by which 

.prior arrests, which resulted in various charges and occurred 

at different points in time, could be summarized in a single 

index. We felt that it was important to build a summary index 

using the CCH files, since it was impractical for statistical 

reasons to use a large number of past record variables in the 

analyses on the smal1er"probation/parole data base. We then 

used this estimated relationship from the large sample of ~CH 

offenders to calculate an index of the probability of rearrest 

f or the off ender s in the proba t ion/pa role .. !.~'O·r,ds. 

In developing this index, we were especially interested in 

answering four questions: (1) Should the type of prior arrest 

matter when predicting recidivism, and if so, how much weight 
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should be given to different types of offenses? (2) Should 

arr~sts be discounted according to how far in the past they 

occurred, and if so, by what amount? (3) Should past 

correctional treatment be taken into account when predicting 

recidivism; if yes, how much weight should be given to this 

factor? (4) How does age matter when analyzing recidivism? 

This analysis led to the following findings: 

.• __ " Pi'ls.t;, .. arrests are positively c~'@1.l!!ted with the"""''' 
'probability that an offender will recidivate within a 
one-year observation period. 

There is a monotonic decrease over a five-year period 
in ~h7 ~sefulness of prior arrests as p(edictors of 
rec1d1v1sm. For example, an arrest that occurred in 
1981 increases the likelihood of recidivism during 
1982 by .08, but an arrest that occurred in 1976 
increases the probability b~' about .01, while an 
arrest earlieri:han 1976 has an insignificant impact 
on the likelihood of reeidivism. 

Violent.crimes.an~ drug offenses are about equally 
useful 1n pred1ct1ng future arrests, with arrests for 
crimes against property being slightly less useful. 
·Othe~ crimes· are less useful as predictors. With 
regard to an arrest in 1981, the probability of an 
arrest in 1982 increases by .08 for a crime of 
violence. For other types of offenses, the increases 
in the probability are as follows: property .07; 
drugs .08; and other offenses .03. 

Offend~r~ who served prior prison terms were more likely 
to rec1d1vate. The probability of recidivism increases 
with the tQtal length of tnose prior'·'c't?tms. The 
~ignificance of prior prison terms as predictors did not 
~eem to diminish over time. The probability of being 
rearrested increases by about .002 per month of time 
served. 

The likelihood of recidivism decreases with age; that 
is, older offenders are less likely to recidivate than 
are younger offenders. Holding other factors constant, 
offenders who are 40 years old have a probability of 
recidivating that is about .08 lower than offenders who 
are 20 years old. 

The ir.terpretation given to prior criminal records, and 
the subsequent relationship between criminal records and 
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-recidivism, appears to depend on the offender's age at 
the time of the instant arrest, although the effect does 
not seem to be great or systematic. 

The exact magnitude of these effects is reported in the 

tec~nical appendix. 

B. PREDICTORS OF THE LENGTH OF TIME FREE PRIOR TO REARREST 

The second technique estimated the length of time required 

for a rearrest to occur once the offender is returned to the 

street. That is, given their release from federal custody, we 

examined offenders' major arrest records during the subsequent 

five years. We looked at the relationship betwee~ prior record 

(as measured by the -index- described above and prior 

incarcerations), offender characteristics, and the offense for 

which the federal sentence had been imposed. 

As we conducted the analysis, we examined a number of 

factors found by other researchers to be related to 

recidivism. Those factors considered were: sex; race; age; 

mar~tal 5tatus; employment status; post-release living 

arrangements; military dishonorable discharges (if any); 

previous use of aliases; the numb~r of times the offender had 

been sentenced to probation; whether the offender had ever had 

probation revoked; mental health institutionalization; use of 

alcohol, soft drugs, and hard drugs; whether the current 

offense included the use of a gun, assault, or accomplices; the 

dollar value of the crime; the age of the defendant at his 

first arrest, conviction, sentencing, and incarceration (as 

applicable); the longest sentence ever served by the defendant; 

the number of times the offender had been incarcerated; ana the 
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number of times the offender had been convicted for each of 16 

types of crime. Information was also retained on the current 

offense type (22 crime categories). 

Initial tests showed that a number of factors were 

correlated with recidivism. However, many effects appeared to 

be ~purious. For example, in very simple tests marital status 

and employment were correlated with recidivism. Those factors 

are also related to the offender's age. When controlYing for 

age, the measured effects attributed to marital status and 

employment became nonsystematic or insignificant. Thus, we 

used statistical findings and ,our judgment to choose a 

parsimonious ~et of predictor variables. These included the 

following: -Index· (as estimated in the analysis described in 

the previous section): the longest prison sentence served; 

number of previous nonprison sentences; heavy use of alcohol; 

use of soft drugs; use of heroin; age at first arrest; time 

between first arrest and the instant federal a·rrest, coded zero 

if the instant arrest was the first arrest; and post-release 

living arrangements. 

~ests were performed in which the data were alternately 

grouped by age and instant offense. The reason for these tests 

was to determine whether we needed to develop recidivism 

prediction instruments that were age- and offense-specific. 

Because of the finding of age specificity in the earlier 

analysis and the finding that offenders show some tendency to 

specialize within broad generic offense types, these tests 

seemed essential. 
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Age groupings did not yield significantly different 

r~sults. We conclud~d, therefore, that age-specific formulas 

need not be developed. Testing for structural differences 

across crime types, we found that the four general crime 

categories identified in the crime-switching exercise did yield 

,significantly different formulas for recidivism, although the 

differences appeared to be modest. Because these latter 

differences were slight, we decided to fit a regression 

equation that included the nine variables listed above, as well 

as individual variables denoting that the instant offense was a 

property, violent, drug, or ·other· offense. In the rest of 

this paper, attention is focused on this final regression 

equation. 

A summary follows of these findings (which are reported in 

more detail in the technical appendix): 

On average, offenders who live alone are rearrested 
somewhat sooner than offenders who live with others. 
Living alone increases the probability 'of rearrest 
within 5 years by about .04. 

Use of drugs other than heroin has no significant effect 
on the amount of time to recidivism. In contrast, 
offenders with a history of heroin use have a tendency 
to recidivate sooner than those who do not. Of the 
recidivists (i.e., those offenders who had been arrested 
prior to the'expiration of 60 months), 21 per~et;t,used 
heroin, compared with 9 percent of ~he nonrec1d1v1sts 
(i.e., no rearrests prior to the end of 60 months~. 
There is some evidence that heavy use of alcohol 1S an 
indicator of future crime. In total, 39 percent of the 
r~cidivists used alcohol heavily, compared with 31 
percent of the nonrecidivists. 

Those offenders whose first arrest occurred at an early 
age are more likely to recidivate than those whos~ 
criminal activity began later. The average start1ng age 
for a recidivist was 20; for a nonrecidivist, it was 25. 
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Controlling for the age at first arrest, the length of 
the criminal's career shows a correlation with 
recidivism--the longer the period of active criminality, 
the longer it appears to take for the offender to 
recidivate. However, this finding is deceptive and does 
not imply that offenders with short careers are more 
criminally active than offenders with long careers. 
Given a group of offenders with the same starting age, 
the longer the activity, the greater the present age of 
the.offender; it has been shown previously, and is 
supported here, that recidivism decreases with age. A 
different formulation of the prediction equation shows 
that, holding constant the offender's current age, 
offenders with long careers recidivate somewnat 
sooner. In fact, at the time of the instant (not the 
follow-up) federal arrest, a recidivist had been engaged 
in crime for 11 years, on average; a nonrecidivist had a 
prior record extending an average of about 9 years. 

Offenders who previously served long sentences for any 
single offense tend to be more recidivistic than th9se 
without long prison sentences on their records. 
Counting offenders with no prior prison terms in the 
calculations, recidivists had served prior sentences of 
14 months, on average, and nonrecidivists only 3 months. 

On average, recidivism increases with the number of 
nonprison sentences. Recidivists had served an average 
of 3 prior nonprison sentencesl compared with an average 
of 1.8 prior nonprison terms for nonrecidivists. 

Holding constant all other factors, the nature of the 
federal offense does not seem to influence the length of 
time until rearrest, unless the federal offense was 
classified as ·other,· in which case the offenders 
lasted an average cf 18 additional months without a 
rearrest. 

The index of prior record was a statistically 
significant predictor of recidivism. On average, 
recidivists had values of the index equal to .25, while 
nonrecidivists had the index values equal to .19. 
Still, the effect of the index was not as strong as 
might have been anticipated from the results of the 
prior analysis. 

We must address two questions: (1) Why was a variable as 

theoretically important as the prior record index only 

marginally significant When we used the probation/parole data, 

in contrast to the conclusions drawn using the CCH data? 
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(2) D'oes this finding of marginal significance imply that prior 

arrests should be ignored by a career criminal program or, 

rather, that factors other than prior arrests should be 

emphasized? 

Regarding the first question, there are two explanations, 

other than the irrelevance of prior arrests to future criminal 

conduct, that may account for these findings. The first 

explanation is statistical. The variable ·index" is highly 

correlated with other explanatory variables 

(multicollinearity).3 Hhat this means is that the profile of 

an offender who is likely to recidivate frequently reveals most 

of the negative attributes that seem to contribute toward 

preiicting recidivism. Typically~ he has a history of recent 

arrests for serious crimes, has se~ved prior prison sentences, 

and uses heroin. Because all these negative attributes occur 

simultaneously for many recidivists, it is difficult to 

distinguish the importance of anyone attribute. This may in 

part explain why "index· seems to have somewhat less importance 

than might be anticipated based on our earlier analysis. 

While the first explanation is statistical, a second 

explanation is theoretical. Recall our earlier findings, based 

on CCH data, that the effect of a prior arrest diminished 

sharply over time. Our present data, the probation/parole 

data, include many offenders whose criminal careers are dated; 

the last time they were on the street may have been several 
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years ago. It is difficult to adjust the index variable to 

tak~ this lag into account. 4 

To illustrate, a prosecutor has information about an 

";=;=onrlo .. ' e. c-';""" 1. b' . . ..... , . 
---- •• --... J"' ..... ",~na . enav~or over periods 1'1 through TS and 

wants to p~edict criminal behavior over, say, a five-year 

period between T6 and TlD. Our data, however, typically 

describe criminal behavior over the time periods T9 through Tl3 

(assuming three-year prison terms). Therefore, we cannot use 

the probation/parole data to precisely measure the relationship. 

of greatest interest to a prosecutor; this restriction on the 

statistical analysis, in conjunction with the problem 

introduced by multicollinearity, may account for the small 

relationship between index and recidivism. 

This answer to the question "Why was the prior record index 

only marginally significant in the analysisi" causes us to 

answer the second question, ·Should prior arrests records be 

deemphasized in selecting career criminals?·, in the negative. 

On the contrary, the strong finding based on analysis of the 

CCH data leads us to recommend that prior arrest records, or 

alternatively conviction histories, be an integral ingredient 

of any selection strategy, and the results from the CCB 

analysis provide some insight into ·how much" a past record 

should matter. The marginal effect here is more indicative of 

problems inherent in the data. Hhen applied to a data set with 

fe .. · .. er probJems, i.e. , ... CCH, the effect· .. is much-s-t-rofi9"er. 
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1. There does exist here an opportunity to effectively 
increase or decrease the I ~lative importance of an individual's 
cri~inal record by assuming certain multipliers. For instance, 
for every robbery for which an arrest is made, assume that 2 
actually occurred; 5 larcenies for each larceny arrest, etc. 
The problem with applying those weights, however, is that they 
arbitrarily attribute va~iat~on to individuals that properly 
belong to groups. The correct approach is to divide offender 
subject populations into crime groups in order that group 
differences may be taken into account. 

2. Let Al equal the age at first arrest and A2 the age at 
the instant arrest; then the length of the criminal career 
equals A2-Al. The regression results show that the length of 
time until rearrest equals +l.llAl + 0.88(A2-Al). By 
rearranging terms, we can rewrite the expression as 
-.23(A2-Al) +1.11A2. In this latter formulation, it appears 
that the length of the criminal career increases the rate of 
recidivism, but only when the offender's present age is held 

• . . constant. Hct~ that it is possible to write the results as 
._ .. _-- --··---'·--·"---""'....,.,.·~+:';t3Al+ .. ~ 8 8Ai ,-' w lITCnsays'tb"'cf ~~'H~&'tW"E"l'r.,,"'ti't"l'~~~~crc ! s 

i ... 
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current age, offender~ who started their criminal careers 
earlier in life are more likely to recidivate. Holding 
constant the starting age, the old"r the Qffender the less 
likely he is to recidivate. 

3. According to statistical theory (Johnson, 1973, pp. 
159-168), multicollinearity reduces the likelihood that the 
index variable will be found to be statistically significant. 

4. We attempted to fit the model for probaticders alone, 
but this subset of offenders has very little variation in the 
variable -index N due to prevailing practices of sentencing 
offenders with prior criminal records to prison (Rhodes and 
~onlYl 1981). We also employed interaction terms, but these 
terms could not overcome the basic problem that, for much of 
our sample, there are prolonged periods immediately prior to 
the follow-up period during which offenders are unable to 
demonstrate whether they have modified their tendency toward 
corunitting crimes. There appears to be no good way of 
overcoming this lack of information ua"ng the present data base. 
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V. EXTENDING AND APPLYING THE RESUl:.TS: 

A SIMULATION EXERCISE 

To this point, we have provided equations that predict the 

length of time between arrests f)r serious crimes. By making 

some additional assumptions, we can extend these findings to 

preJict future crime. These ~ssumptions are explicated and the 

extensions made in this section. 

To begin, we extend the prediction equations to account for 

~his 
the number of arrests that occur over a five-year period. 

extension requires two assumptions: that offenders will 

continue to offend at a constant rate over this period and that 

. t_b.eY_.~J..~n,otb..e..,_in.C:9..J:.S;~@d-r'_ .. ~O. t.9.<a-~l..t.5' .. ':\.t.. t..\\at thes<'!i-' .. d_ 

assumptions are violated, our calaulations misstate the number 

of future arrests. We do not expect these biases to be great, 

however, as few arrests result in long prison sentences and the 

rate of offending is unlikely to decrease greatly OVer a 

five-year period. l M oreover, we are considering the amounts 

of crime committed· over a hypothetical five-year period only as 

a bench-~ark, not necessarily as an empirical reality. 

Having made these assumptions, we can write the expected number 

of arrests over a five-year period as A - 60/L, where L (the 

expected length of time until recidivism) equals F(Xl ••• Xn). 

Next, a switching matrix can be d t . use 0 ant~cipate the types of 

charges for which these ~rrests would be made, presuming that 

. .... -"~cm;' sw it chi 11c:("rri1i''triT?eIDa:l: ns -'in'\Fa j:'i'an'C'ove'r'" time (li t a tts t i. cal 

tests revealed no great c·hanges). Let Pij represent the 

probability that, if an instant arrest was for crime type i, 

-42-

.. ~~,;-; -.. .J 

, 
I 



\ 

266 

the first follow-up offense would be for crime type j. The' 

probability that the second follow-up offense woula be for 

crime type k is Pij times Pjk, and so on. 2 

The above calculations provide a measure of the expected 

number of arrests, by offense type, that are. anticipated for 

offenders with characteristics Xl through Xn. Finally, to 

convert these arrests into offenses, we assume that the number 

of offenses per arrest remains constant over the five-year 

period and that these arrest rates are equal to those that were 

provided in Table III.l. 3 

The results uf these calculations can be used co estimate 

the amount of crime committed by an offender with background 
4 ch~racteristics Xl •.. Xn. We make th~?~ calculations next 

and use them in proposing selection criteria for a career 

criminal program. 

A. DECISION ROLES FOR SELECTING CAREER CRHlINALS 

The statistical results reported above provide mathematical 

formulas that predict recidivism, based on factors known about 

an offender at the time that his case is reviewed, at the time 

it is prosecuted, and at sentencing. If U.S. Attorney policy 

is at least partly predicated on the objective of reducing 

street crime, the formulas provide some guidance in selecting 

offenders for special handling at the points of screening, case 

preparation, and allocution. 

However, in their present form the mathematical 

formulations are not very useful. For one thing, they are 

complicated and difficult to compute. For another, they 
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fail to provide a clear cutoff point that distinguishes a 

career criminal from a nonhabitual offender. Finally, recall 

that these data are not ideally suited to answering the 

~uestion at hand; we propose to adjust our inferences 

accordingly. 

In oLder to overcome these problems, we provide in this 

section some heuristic or demonstration guidelines, that are 

consistent with the statisti.cal analysis. Guidelines that are 

actually adopted may differ from these heuristic guidelines in 

three ways. First, the guidelines might be modified in order 

to ~abel more or fewer federal offenders as "habitual" than are 

so labeled by these demonstration standards. Second, it may 

suit policy purposes to modify the selection criteria, even . 
though predictive accuracy may, thereby, be somewhat reduced. 

~hird, guidelines may vary across O.S. Attorney offices in 

oruer to take into account differences in needs and resources. 

We return to these modifications later. In the following 

section, and later in this report,S we estimate the impact 

~hat the guidelines might have on the prosecution and control 

of street crime. The purpose of this exercise is not so much 

to provide actual guidelines as it is to suggest a simulation 

procedure by which the statistical analysis might lend itself 

to guideline development an,d assessment by policy makers. 

We. proceed in the following fashion: First, a career 

criminal is identified as an offender whose past record 

indicates that he belongs to a group of offenders who, on 

average, would be expected to recidivate within 40 months; that 
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is, the pr~bability is at least .50 that the offender will 

recidivate within 40 months. According to our statistical 

analysis, the probability is .85 that an offender so identified 

will be rearrested at least once within the five year period. 

Choice of this 40-month period is arbitrary~ and a policy maker 
. 

may want to substitute 11io5 ow.n criteria. Once this criteria is 

specified, the question is: What attributes must an offender 

possess to cause us to predict his recidivism as at least 50 

percent likely within 40 months? 

Drawing on the findings reported in the appendix, we 

assigned ·points· to each aspect of an offender's background 

that pointed toward his recidivism. These points approximate 

the wejghts that were determined from the statistical analysis, 

but they are simplified tl' facilit-at.e manual computations. 

Once an offender accumulates a sufficient'number of points, he 

is identified as a career criminal, since we predict that he 

will recidivate within 40 months. 

The proposed point scale is provided in Table V.l. Note 

that 47 points are needed to predict that an offender will • 

probably recidivate within 40 months. ~o illustrate the use of 

this scale, suppose a 28-year-old offender is arrested for 

robbery. During the last five years he has had two other 

arrests, both for burglary. He has served a prior two-year 

sentence and, in addition, has received two earli~~ probation 

sentences. He tested positive for heroin, although there was 

no known history of alcohol abuse. His first k~own arrest was 

at age 20. 
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Table V.l 
PROPOSED POINT SCORES FOR SELECTING CAREER CRIMINALS 

Variable 

Heavy use of alcohol 

Heroin Use 

Age at time of instant arrest 
Less tnan 22 
23 - 27 
28 - 32 
33- 37 
38 -42 
43+ 

Length of criminal career 
0-5 years 
6-10 

11-15 
16-20 

21+ 

Arrests during last five years 
Crimes of violence 
Crimes against property 
Sale of drugs 
Other. offenses 

Longest time served, single term 
1-5 months 
6-12 

13~24 

25-36 
37-48 

49+ 

Numb~r probation sentences 

Instant offense was crime of violence* 

Instant offense was crime labeled ·other ••• 

Points 

+ 5 

+10 

+21 
+14 
.~. 7 

o 
- 7 
-14 

o 
1 
2 
3 
4 

4 po .. arrest 
3 per arrest 
4 per arrest 
2 per arrest 

4 
9 

18 
27 
36 
4,5 

1.5 per sentence 

7 

-18 

47 points: 
Critical Value to Label an Offender 

As a Career Criminal 

·Violent crim~s inc~ude homicide, assault, robbery sexual 
assault and kldnapplng. ' 

**Other crimes include 
weapons and all others 
theft, fraud, forgery, 
crimes. . 

13-616 0-83--18 

military Violations, probation, parole, 
except arson, burglary, larceny, auto 
drug sales or possession, and violent 

-46-

I 
j 

1 



\ 

270 

This offender receives 10 points for the use of heroin. 

Due to his age, he receives an additional 7 points, and because 

his criminal career spans 8 years, an extra point. His two 

privr arrests for burglary and his instant arrest for robbery 

yield 10 more points. We add 7 more points .because the 

instance offense was violent. Two years served' in prison are 

worth 18 points; two prior probation terms net an additional 3. 

This hypothetical offender has a total point score of 10 + 

7 + 1 +10 + 7 + 18 + 3 = 56. He would qu~lify for a career 

cr.iminal program, since his score exceeds the critical value. 

B. USING ARREST RECORDS vs. CONVICTION HISTORIES 

~he proposed point scores for selecting career criminals 

may be problematic because it used past arrests as a criterion, 

whether or not these past arrests resulte~ in convictions. 

Although prosecutors frequently consider prior arrests during 

case screening, this practice may be objectionable in the view 

of ~ome critics. Furthermore, it may be inappropriate to 

extend to written declination policies and legislat~on the 

broad di3cretionary powers generally granted to prosecutors in 

selecting cases for prosecution. Criteria for selecting career 

criminals that rely on convictions rather than arrests are in 

order, despite the fact that they may produce a higher rate of 

errors when selecting habitual offenders. 

Unfor.tunately, the data available to this study did not 

provide accurate conviction histories; thus, it was impossible 

to directly predict the relationship between past convictions 

and future crime. We propose an ad hoc procedure for 
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converting the weights provided by Table V.l into correspohding 

weights that pertain to convictions instead of arrests. 

According to a recent study by Brosi (1979), conviction 

probabilities for felony and gross misdemeanor arrests ranged 

between 21 and 62 percent in five courts. These figures do not 

inc~ude convictions following case referrals for non-felony 

charges. If we assume for purposes of illustration that 

approximately 1 of every 2 arrests for serious matters results 

in a conviction, we might double the scores assigned to 

ftarrests during the last five years" end count only arrests 

that result in convictions when selecting career criminals. 

Thereby, a past conviction for a crime of violence would be 

ft~ortll~ 8 points, a past conviction for a property crime would 

be ftworth" 6 points, and so on. A total of 47 points Hould 

still label an offender as being habitual. 

Brosi's findings reveal considerable variation in the rates 

at which arrests lead to convictions. Consequently, it seems 

reasonable that the points assigned to convictions would also 

vary acr?ss U.S. Attorney Offices. It might also be 

anticipated that conviction rates would vary by generic offense 

types; if so, the points assigned to convictions could be 

adjusted to take into account these additional variations. Our 

intent is not to actually provide these calculations, but 

simply to indicate that they can be made and that the proposed 

point score need not be dismissed simply because it was derived 

from arrest rather than conviction histories. 
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We repeat, this conversion from a point scale based on 

arrests to a point scale based" on convictions is ad hoc, but we 

do not anticipate" that it will greatly change the accuracy of 

the prediction. equation. This conclusion follows from an 

assumed close correspondence between arrests and convictions, 

so that inflating the weight~ simply recognizes this 

correspondence and makes appropriate modifications for the 

dif~erences in accounting units. 

C. IMPACT OF THE PROTOTYPICAL DECISION RULES 

As was stated earlier, the success of a career criminal 

program hinges on fulfillment of at least two conditions. 

First, it must be possible to distinguish career criminals from 

n"onhabi tual offenders. Second, cc1reer criminals thus 

distinguished must commit a sufficient nu~ber of crimes to make 

their special handling worthwhile. In this section, we attempt 

to judge whether the selection criteria proposed above identify 

a group of offenders who seem to account for a disproportionate" 

amount of crime. 

In m~king this judgment, we examined the probation/parole 

data and separated the offenders in those data into two 

grcups. The first group consisted of offenders who satisfied 

the proposed selection criteria ~nd the second group of those 

who did not. Having made these groupings, we used the 

statistical results to assess the number of crimes that the two 

groups would commit if they were allowed to remain on the 

street for five years following their federal arrests. 
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We conducted this exercise twice. In order to simplify the 

selection criteria, we developed rules that only approximately 

identify offenders who would recidivate within 40 months. It 

ls, of course, possible to select a group of recidivists using 

an exact rule~ based entirely on the statis~ical findings. 

Contrasting the results o"f applying the approximate selection 

criteria against the exact rule aids i~ judging how good an 

approximation is provided by the above selection criteria. 

Thus, we present both estimates in Tables V.2 and ".3. 

Out of 1,708 offenders who were included in the 

probation/parole d~ta base, the selecti~n rules identified 200 

offenders as career crimir.als by exact rule and 191 offenders 

~y approximate rule. 

For how much crime are career criminals and noncareer 

criminals responsible? Using the formula"for measuring 

recidivism, noncareer criminals were estimated to commit an 

average of 19 (20 by approximate rule) serious non-drug related 

offenses over a five-year period. By comparison, career 

criminals seem to engage in much more crime. The average 

number of serious offenses committed over a five-year period is 

895 (892 by approximate rule), of which 703 are drug related 

and 192 are non-drug related. It appears that the above rules 

distinguish between career and nonhabitual offenders and that 

the former group is responsible for many more offenses than the 

latter group. 

We have made some estimates of the types of crime that 

career criminals would commit if they wer~ to remain in the 
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Table v.2. SEr.B.:TICN OF ~R auMINIUS BY E>U\CT RUlE 

" 

NOn-Tarqeted Offenders Tarqeted Offenders All Offenders 

Projected Rate Proiected Rate Proiected Rate 

Violent 1207.229 0.801 1854.237 9.271 ~61.456 1.792 
Person 1~.861 0.087 179.085 0.895 309.947 0.181 
Robbery 1001.475 0.664 1580.542 7.903 2582.024 1.512 
I\Cson 838.343 0.556 1232.696 6.i63 2071.038 1.213 
Burglary 2434.904 1.615 3568.642 17.843 6003.560 3.515 
Larceny 10437.833 6.922 13634.698 68.173 24072.402 14.094 
Auto 'ltIeft 1663.596 1.103 1753.702 8.769 3417.283 2.001 
FOrgery 1800.614 1.194 1778.295 8.891 3578.911 2.095 
Fraud 1377.583 0.914 1902.825 9.514 3280 .402 1.921 
Orugs 98305.352 65.189 140676.625 703.383 238981.844 139.919 
Probation 2327.431 1.543 2710.411 13.552 5037.843 2.950 
weapons 604.782 0.401 1103.549 5.518 1708.327 1.000 
Other 5117.538 3.394 6970.413 34.852 12087.962 7.077 

TOtal U7246.117 84.381 • 178943.266 894.TI6 3061116.250 179.266 

Nl.Ilber 1508. 200. 1708. 

Percent Recidivatingl 
I~twccn Years 0-1 14.523 49.500 18.618 
Between Years 1~2 9.615 19.500 10.773 
Between Years 2-3 6.167 10.500 tj.674 
Between Years 3-4 3.183 5.500 3.454 
Between Years 4-5 2.387 0.000 2.108 
l~ during follow-up 64.125 15.000 58.372 

Notes: Projected offense rates were derived from the prediction equations. Percent recidivating 
were the actual percent of offenders recidivating in the sample. 
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Table V. 3. SEt:a:TI':N G' CAREER CRIMINAlS BY APPOOXIMI>.1E RUlE 

Non-Targeted Offenders Targeted Offenders All Offenders 

Projected Rate Projected Rate Proiected Rate 

Violent 1282.232 0.B45 1779.234 9.315 3061.456 1.192 
person 131.361 0.091 112.519 0.904 309.941 0.131 
Robbery ID52.9B5 0.694 1529.031 B.005 2582.024 1.512 
Arson BBB.01B 0.585 11Bl.OOl 6.194 2011.038 1.213 
Burglary 2511.871 1.699 3425.677 11.935 6003.560 3.515 
Larceny 11023.861 7.261 13040.663 68.318 24072.402 14.094 
I\uto 'Itleft 1754.566 1.157 1662.731 8.705 3417.283 2.001 
FOrgery 1803.3B7 1..242 1695.522 8.877 3578.911 2.095 
Fraud 1458.681 0.962 1B21.728 9.538 3280 .402 1.921 
Drugs 105126.721 69.299 133855.359 700.B13 238981.B44 139.919 
Probation 2452.632 1.617 2585.209 13.535 5037~843 2.950 
Weapons 651.147 0.429 ID51.184 5.535 1708.327 1.000 
Other 5425.801 3.517 6662.141 34.880 12087.962 7.077 

TOtal 135713.797 89.462 110475.984 892.544 3061B6.250 179.266 

NlM!ber 1517. 191. 1708. 

percent Recldlvatil¥J I 
Between Years 0-1 14.766 49.215 18.618 
Between Years 1-2 9.427 21.466 JD.7.13 
Between Years 2-3 6.262 9.948 '6.674 
Between Years 1-4 3.230 5.236 3.454 
Between Years 4-5 2.373 0.000 2.10B 

NOt OUr il¥J Follow-up 63.942 14.136 58.372 

Notes: Projected offense rates were derived from the prediction equations. Percent recidivating 
were the actual percent of offenders recidivating in the sample. 
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community for a five-year period. Although our estimates are 

crude, they indicate that on average a career criminal is 

re~?onsible for the followin; crimes: violent crime, including 

homicide and aggravated assaults (9): other crimes against 

persons including rape (1): robbery (8): ar~on (6); burglary 

(18); larceny (68); auto.the~t (9): forgery (9): fraud (10); 

drugs (7U3); probation/parole violation (14): weapons (6); and 

other (34). 

Of course the above breakdown represents a composite 

picture; no one offender is likely to commit all these types of 

offenses. Additionally, we had no good. multiplier for arson, 

so the estimate for arson is suspect, as is the estimate for 

probation/parole violations, an arrest type that actually 

represents many different types of offenses. Despite these 

limitations, the estimates appear reasonaole given prior 

research findings about the rate at which criminals commit 

. 6 cn.mes. 

Another way to state these estimates is that the 200 career 

criminals in our sample would, if they were to remain on the 

street for five years, corr~it 179,000 crimes, including the 

following: 1,854 violent crimes, 179 other crimes against 

persons, 1,581 robberies, 1,232 arsons, 3,569 burglaries, 

13,635 larcenies, 1,754 auto thefts, 1,779 forgeries, 1,903 

frauds, 140,677 drug violations, 1,104 weapon violations, and 

8,885 other offenses, including probation and parole violations. 

It is worth repeating the caveet that these estimates are 

unlikely to be highly accurate. Nevertheless, even if they are 

considered to be rough estimates, they seem to le~d to twq 
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conclusions: guidelines can be developed to distinguish career 

criminals from other offenders for whom crime is more 

occasional and sporadic; and the number of serious crimes 

committed by career criminals would seem to justify their 

spe~ial handling. 

Earlier in this repo~t, we identified a concern with false 

positives: persons who were predicted to recidivate but who 

did not. Using the above decision-making rules, how frequently 

would we err in selecting as ca~eer criminals offenders who did 

not, in fact, recidivate? 

~he rules seem to do a good job in avoiding false 

positives. When the exact rule was applied, only 15 percent of 

the career criminals failed to be arrested for a serious crime 

over the five-year follow-up period. Almost half were 

rearrested by the end of the first year, another 20 percent 

were rearrested by the end of the second year, and 11 percent 

more were rearrested by the end of the third year. In 

cOutrast, two of every three non-career criminals avoided 

arrest over the entire five-year period. Of those noncareer 

criminals who were rearrested, 40 percent were arrested during 

the first year, another 27 percent in the second year, and 32 

percent during the next three years. 

Statistical theory causes us to believe that the above 

figures somewhat overstate the formula'& predictive ability due 

to ·shrinkage- (Kerlinger and Pedheuzer, 1973), but we do not 

anticipate the bias to be so great as to invalidate an 

important conclusion: The selection criteria proposed above 
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sometimes err in identifying offenders who will recidivate, but 

the risk of false positives does not appear to be so great as 

to discredit the attempt to label a subset of offenders as 

habitual, or career, criminals. 
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1. In an analysis of the length of criminal careers, 
Michael Green, in a doctoral dissertation (-The Incapacitative 
~ffect of Imprisonment Policies on Crime, -Carnegie-Mellon 
University, April 1977, unpublished), reported a good fit for 
exponentially distributed career lengths with means of about 12 
years. This finding implies that two out of three active 
offenders will still be active 5 years in the future. 
(Reported by Blumstein and Cohen, 1979, p. 563.) 

2. - In terms of matrix algebra, let Al represent a vector 
of the expected number of arrests for'offense types al through 
an, let P ~epresent a crime switching matrix and let AO 
represent a vector with one element equal to 1 to represent the 
instant offense, and with all of the other elements set equal 
to zero. Then Al ~ P*AO, where * denotes multiplication. 
Similarly, A2 a P*P*AO mp**2*AO, where ** denotes 
exponentiation. By extension, An = P**n*AO. For a discussion 
of Markov chains ua.d in this context, see Figlio (1981). 

3. Let R represent a vector of offense rates per arrest 
and let 01 represent a vector of offenses associated with the 
first arrest. Then 01 m R*Al 2 R*P*AO. Likewise, On • R*An • 
R*P**n*AO. 

4. A problem arises concerning how t6 deal with partial 
time periods. To illustrate, if the offender recidivates aftek 
40 months, ov~r a 60-month period the expected value of the 
number of arrests equ~ls 60/40 • 1.5. To deal with this 
fractional year, we set total arrests equal to Al + .5*A2. 

5. See the simulation studies, this chapter and Chapter VI. 

6. Using interviews with 52 incarcerated federal offenders 
who were ~onvicted of street crimes, Boland (1980) concluded 
that federal offenders commit about 19 serious crimes per year 
-on the street.- Younger offenders seem to commit somewhat 
more and older offenders somewhat fewer. This figure implies 
approximately 100 crimes over a five-year period, which is 
fe~~r than we predicted would be committed by career criminals, 
but more than we estimate would be committed by noncareer 
offenders. Of course, Boland's interviewees were not as select 
a group as were our career criminals, so her figures are 
consistent with ours. 

Similarly, drawing on interviews with a sample of 49 
incarcerated offenders in California prisons, petersilia et al. 
(1~78) reported that incarcerated California offenders 
committed about 20 crimes per year on the street. Again, these 
oft enders were not necessarily career criminals, and thus they 
would be expected to commit somewhat fewer offenses. In a 
larger study, Peterson et al. (1978) interviewed 624 california 
inmates a~d repo(ted that -high rate- offenders committed pn a 
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yearly basis an average of 9 robberies, 22 cons, 28 burglaries, 
9 forgeries, 7 car thefts, 229 drug sales, 5 aggravated 
assaults 11 other assaults, 3 attempted murders, and 3 rapes. 
These crime numhers are higher than we estimate for our gr~up 
of career criminals, but peterson had the luxury of select1ng 
the -high rate- offenders retrospectively! a p~ocedure more 
likely than our statistical procedure tc 1dent1fy the most 
serious recidivists. 
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VI. ESTIMATING THE NUMBER OF CAREER CRIMINALS: 
A SIMULATION EXERCISE 

It is difficult to arrive at estimates of the number of 

habitual offenders who might be handled by a federal career 

criminal program. First, available data do not afford a direct 

enumeration. Second, the.re is no universally accepted defini-

tion of the term -career criminal-; the definition proposed in 

this report is tentative. Third, we can only speculate about 

the effect that a career criminal program might have on dec:in-

ations. Neverthe~ass it is possible to provide estimates, 

given alternative assumptions about federal prosecution. We 

developed a simulation model that allowed alternative 

assumptions to be built into estimates of career criminal 

proqecution. This model is available -on line- at INSLAW. 

Results. from the model are discussed in this section. 

As stated above, available data do not lend themselves to 

enumerating career criminals. What is needed is a sample of 

federal defendants that provides, on a case-by-case basis, 

information about those variables included in the selection 

criteria. Such data do not exist. 

In lieu of direct measurement, it w,-..<; necessary to estimate 

the population of career criminals inferentially. To draw 

these inferences, we relied on two distinct data bases. The 

first data base consisted of approximately 600 presentence 

investigation reports for each of five federal offenses: 

homicide, bank robbery, forgery, mail fraud and drug sales. 

Since the PSIs provided all the information that was required 
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by the prediction equation, and because we felt that these PSIs 

were representative of these five offense types throughout the 

federal district courts, we were able to estimate the 

proportion of convicted offenders who are also career 

criminals. Multiplying thes~ proportions b~ the total number 

of defendants who were convic~ed of homicide, bank robbery and 

so on provided estimates of the total number of convicted 

habitual offenders for each of these five offense ~ypes. 

Unfortunately, the PSIs were available for only these five 

street crimes. In order to estimate the number of habitual 

offenders for other crimes, we noted that the parole data were 

a representative sample of federal offenders who were convicted 

of street crimes and sentenced to prison terms in excess of one 

year.* Likewise, the probation data were representative of 

convicted federal offenders who were sent~nced to terms of one 

yea: or less, including probation and split sentences. Knowing 

the proportion of career criminals within each group made it 

possible to infer the number of career criminals in the popula­

tion of convicted federal defendants. 

Using the parole data, we calculated for each of 9 offp.nse 

types (exclusive of the offense types for which we had PSIs) 

the proportions of offenders who qualified as career 

criminals. Multiplying these proportions by the actual number 

of people sentenced to prison for terms in excess of one year 

*A warning is in order: the sample was dated, as these 
offenders were released in 1970-71 and thus entered prison 
during an earlier time. 
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provided estimates of the number of career criminals sentenced 

to lengthy prison terms during a single year.l 

In the same way, we used the probation data to determine 

th~ proportion of these latter offenders--for each of the 9 

offenses--who would be designated as habitu~l. These 

proportions were then multip~ied by the total number of 

offenders sentenced to terms of not more than one year, provid­

ing estimates of the number of habitual offenders in this 

latter group. 

Since the above calculations included only convicted 

offenders, the estimates were adjusted by dividing them by the 

probability of conviction, again on an offense-by-offense 

basis. After inspecting data from the Administrative Office of 

the U.S. Courts, we found that defendants with extensive prior 

conviction histories were more likely to be convicted than were 

other defendants. Thus, we calculated separate conviction 

probabilities for defendants who had served prior terms in 

excess of one year and defendants who served terms of less than 

one year, including probation, and no prior sentences. The 

former probabilities were applied to career criminals; the 

latter probabilities were applied to nonhabitual offenders. 

Dividing the estimated number of convicted career criminals 

by the probability of conviction yields an estimate of the 

number of career criminals prosecuted in the federal district 

courts. These computations yielded an estimate of vver 1,700 

career criminals per year using fiscal '80 figures for the U.s. 

Courts. 
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thl.'s fl.'gure as an 'accurate reflection of Before accepting 

the number of career criminals who might be processed by the 

note that the number of federal prosecutions U.S. Attorneys, 

offenses has decreased by 30-40 percent since for street-type 

1975. This decrease has been attributed to ,policy changes 

t Of 'Justic,e rather than to a reduction in ~itnin the Departmen 

the number of federal offenders. If we assume a reversal of 

t for habitual offenders, the number this policy, at leas of 
career criminals might inc~~ase. We cannot, howe?er, be very 

sure of this increase because the overall 30-40 percent 

cecrease in criminal cases may not include a proportionate 

number of cases of habitual offenders. The decrease in filings 

. crimes and for offenders ~as probably greatest for less se~lous 

~ith trivial or nonexistent prior criminal histories. 

are provided merely to illustrate Therefore, our calculations 

the use of the simulation mOdel. 

Estimating the number of career criminals by assuming that 

case filings for habitual offenders increases by 50% yields an 

estimate of around 2,600 federal career criminals. This figure 

~ay unde~estimate the number of offenders who would be 

prosecuted under a feueral career criminal program. Federal 

investigatory agencies may anticipate the types of cases that 

U.S. Attorneys accept (Hausner et al., 1981; Eisenstein, 

At torneys often take an offender's 1979). Although u.s. 

criminal history into account when considering prosecution 

(Hausner et al., 1981; U.S. Dept. of Justice, 1979), no 

explicit attention is given to identifying and prosecuting 
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career offenders. Were these offenders to be targeted, and 

that policy articulated to federal and local investigatory 

agencies, the number of offenders who are prosecuted as career 

offenders could expand beyond the above estimates~ 

It is possible to estimate the costs, in, terms of aSSistant 

U.S. attorneys, required to process this ~ase volume. 
In order 

to make this assessment, we draw on ·case weights W developed in 

an earlier study [Rhodes and Hausner, 1981). These case 

weights provide the average number of attorney hours required 

to process each case type, according to the method of 

disposition, and adjust for office overhead. Our calculations 

indicate that during 1980 the prosecution of street type 

offenses required approximately 706 attorneys per year, of whom 

approximately 89 were involved with career criminal 

prosecution. To put these figures into perspective, during 

1980 there were approximately 1,729 fUll-time U.S. Attorneys, 

assistant U.S. Attorneys and paralegals employed across the, 

country. Consequently, 41 percent of this manpower was spent 

prosecuting street type offenders; 5 percent was devoted to 

handling the cases of career criminals. 

Assume a 50 percent increase in the number of career 

criminal prosecution~. 
Such an increase might arise from 

modifications of declination policies designed to prioritize 

car~er criminal cases. Or Such an increase could result from 

an expanded federal jurisdiction over habitual offenders. What 

WOUld be the consequences in terms of attorney needs? 
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Obviously, if prosecution increased by 50 percent, the 

required attorney input would increase proportionally. This 

requires a 2.5 percent increase in the number of assistant O.S. 

Attorneys. Although recent budget const~aints probably 

preclude any additional attorney inputs, th~se figures do 

provide reasonable estimates ~f the following: (a) the amount 

by which other types of cases should be cut back or (b) the 

rec.:.lction that might occur overall in' the expenditure made on 

other types of cases. 

The processing of career criminals might be more selective 

,than we have assumed. Suppose, for instance, that only the 

number of habitual offenders who were charged with robbery or 

burglary were increased. A doubling of the number of career 

criminal robbers and burglars would require 9 additional 

attorneys. A tripling would necessitate i8 additional lawyers, 

and so on., 

We also thought that it was reasonable to anticipate that, 

by prioritizing the processing of career criminal cases and 

enhancin~ the sentences administered to serious offenders, 

disposition patterns might be modified for the cases of 

habitual offenders. We note that career criminals already go 

to trial more frequently than their nonhabitual counterparts. 

How would attorney resource needs change if these trial rates 

increased? 

Suppose trial rates were to increase by 50 percent while 

prosecutions were increased by 50 percent. According to our 

estimates, this change would require 49 attorneys beyond 

current manpower allotments. 
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Again, the' fact that a career criminal program might 

increase the number of attorneys who are ~ssigned to the cases 

of habitual offenders does not necessarily mean that the number 

of assistant U.S. Atto~neys need be expanded, nor does this 

report imply that such an expanoion would be desirable. 

Instead, our intention is to provide some reasonable estimates 

of manpower needs that must be derived from (a) increasing the 

number of attorneys, (b) redirecting attorneys toward cases 

that have a higher priority in the federal system, (c) reducing 

the amount of attorney effort that is expended, on average, on 

criminal and civil cases, or (d) some combination of the 

above. The correct ,combination depends on the perceived 

benefits of a career criminal pro~ram, the relative perceived 

benefits from Qther applications of attorney time, and overall 

resource constraints applicable to the U.S. Attorneys. 

Aaditionally, it is reasonable to suppose that the selection 

criteria will vary across U.S. Attorney Offices, thereby being 

tailored to local priorities and constraints. 

1. The source of these data was the fiscal year 1980 
Annual Report of the Administrative Office of the United States 
Courts. These figures do not include offenders convicted in 
state courts. 
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VII. SENTENCING CAREER CRIMINALS: 
A SIMULATION EXERCISE 

It is difficult to estimate the number of career criminals 

and the associated costs and benefits resulting from career 

criminal prosecution. The requisite data are unavailable to 

provide acqurate estimates of the number of habitual offenders 

who are at present handled in" federal district court. " Nor do 

we have a good sense of how the prosecution of serious 

offenders might be enhanced by special targeting. 

We are on firmer ground when estimating the policy 

implications of enhancing the sentences imposed" on habitual 

offenders. From a study of sentencing in federal district 

court, we can accurately predict the length of time served, 

given eXisting sentencing practices, for offenders who were 

convicted of any of the following offense types: bank robbery, 

forgery, drug sales, homicide, and mail frau~. These predic­

tions take into account the offender's criminal history, the 

magnitude of his crime, aspects of his processing (such as 

conviction by guilty plea rather than trial) and his social 

background (such as his employment). Note that the estimates 

are for time served, rather than sentence imposed. This fact 

is of importance given our concern with the offender's 

incapacitation, rather than his sentence ~ ~. 

Knowing the length of time that the offender serves, we can 

est~mate the number of crimes committed by an offender over a 

hypothetical five-year period. This estimate is derived from 

the statistical analysi~ reported in this paper. For present 
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purpose"s, we are interested only in estimating the number of 

th per1"od of t1'me that the offender is actually crimes over e 

-at risk.- The time at risk equals five years ~ the length 

of time served. 

Having completed this calculation for e~ery offender in a 

crime type 'sample (such ~s the forgery sample), we can 

aggregate the total amount of crime that this sample of 

offenders would be expected to commit" over the five year 

period. The purpose of this calculation is to allow us to 

estimate the comparable amount of crime .that would be committed 

by all offenders if sentencing and parole practices were 

mocified to enhance the time served by habitual offenders. 

In order to draw this comparison, we developed a simulation 

model that allows the user to specify the definition of a 

career criminal and the length of time that an offender so 

defined is expected to serve (see appendix A, section G). This 

f of a mandatory minimum, which enhanced sentence is in the orm 

is also assumed to be the actual time served, with one 

exception. If estimated time served is in excess of the 

f ~ d l.'s actually expected to serve mandatory minimum, the 0 ~en er 

the predicted sentence. 

The utility of the simulation is twofold. First, it 

provides an estimate of crime prevention attributed to imposing 

mandatory prison terms on career criminals. Second, it 

f th amount of additional prison time, provides an estimate 0 e 

in ~he aggregate, served as a consequence. 

Although the offender samples are not random, they are 

" f th population of convict~d offenders. representat1.ve P e 
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Therefore, in order to extend these findings to the entire 

federal system, it is necessary to multiply the crime estimates 

and prison time estimates by the ratio of total offenders 

convicted of a given crime type to the size of the sample. 

Representative calculations are provided below; the simulation 

model itself is described in ~he appendix, and is available 

on-line at INSLAW. 

We use the sentencing of forgers as the first 

illustration. If the 611 people who were included in the 

forgery sample were at liberty for five years following their 

federal convictions, they would commit an estimated 46 thousand 

serious crimes, not counting drug offenses. In fact, just 

about half of all forgers serve some prison time and this 

period of incapacitation (an average of 7.S months per 

offender) reduces crime to about 35 thousand offenses. This 

decrease of 11 thousand serious crimes is ·purchased· at a 

price of 382 years of jail and prison. 

Defining a career criminal as a convicted offender who 

would likely recidivate within 40 months if released from 

federal custody, 148 of the 611 forgers would be labeled 

whabitual. w Imposing a mandatory five-year prison term on 

habitual offenders would nearly triple the incapacitation· 

effect of punishment, from 11,000 crimes prevented to 26,000 

crimes prevented. Time spent in prison would increase 

correspondingly, from 382 to 949 years. 

To convert these numbers into national figures, we note 

that 1,939 offenders were convicted of forgery during fiscal 
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year 1980 (U.S. District Courts). This figure is 3.17 times 

the sample size, so we multiplied the crime. and prison numbers 

by 3.17. According to the resulting calculations, serious 

crimes would be reduced by 83 thousand while prison time would 

be increased by 18 hundred years, or almost 4 years per 

habitual offender. 

The imposition of a mandatory minimum five-year sentence 

for career criminals has a smaller impact on crime for the 

other four offense types. There are two reasons for this 

finding. 

First, robbery and homicide are seen as being so serious 

that most offenders already serve lengthy prison terms. For 

these two offenses, people with serious prior records ro~tinely 

serve at least five years, leaving little room for a mandatory 

min~mum sentence to work. 

According to our calculations, the 1,262 robbers convicted· 

in 1980 would serve an average term of 4.7 years each and a 

group total of 5,918 years in federal prisori. In the 

aggregate, the incapacitation of robbers reduced crime by 94 

percent, "from 1.56 thousand to 10 thousand crimes. Imposition 

of a mandatory minimum prison term reduces crime modestly, by 

about 4 thousand serious crimes, and increases prison time 

slightly~by 145 years (about 4 months per career criminal). 

Similar results were derived for homicide. A total of 108 

people were convicted of homicide during 1980, resulting in 

about 489 years of prison time, or an average of 4.5 years per 

offender. Prison sentences are expected to reduce crime by 

abcut 88 percent, from about 6 thousand to about 7 hundred. A 
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mandatory minimum term of five years, to be imposed on habitual 

offenders, would further reduce crime d an increase prison time 
by ci negligible amount. 

A second reason why a mandatory minimum sentence has a 

lesser impact when applied to offenders 
oth~r than forgers is 

that these other groups contain, proportionally, fewer career 
criminals. In our sample of 417 people convicted of mail 

fraud, only 38 were identified as h abitual o~fenders. On 

average, prison terms equaled 7.4 months, and given 981 federal 

convictions, mail fraud offenders account for 605 years of 

prison time. As a result of incapacitatl'on, crime falls by 18 
p~rcent--from 28 thousand to 23 thousand. 

Even though few mail fraud offenders '.'ere 
ft deemed habitual, 

the effect of a mandatory minimum term l'S not triVial. The 
m ndatory term increases prison time 

by an average of 4.4 years 
per convicted career criminal and by 

393 years nationally. The 
result is a redUction in crime by about 

95 hundred offenses. 
We also found that very few (42) of 628 

drug violators were 
career criminals. N th ever eless a mandatory prison term 
decreased the t amoun of crime significantly. 

k total of 4,749 
offenders were convicted under provisions of the Drug 

Prevention and Control Act during 1980. 
Without incarceration, 

we estimate that the ff d se 0 en ers would commit nearly 143 

thousand serious crimes exclUsive of drug related offenses. A 
drug conviction results, on average, in a 

1.4-year prison term 
and thus results in about 6,800 prison years. The effect of 
this incapacitation reduces crime t 8 o 6 thousand offenses. By 
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imposing a mandatory minimum prison term on habitual offenders, 

crimes would fall to about 42 thousand offenses, while prison 

use increases by 745 years (approximately 2 years per career 

c r i"linal) • 

In summarizing the above figures, we wish to make several 

points: 

l. 

2. 

By focusing attention on career criminals, with the result 
that they receive longer sentences, crime can be 
significantly reduced. 

The crime reduction would be accompanied by an increased 
use of prison time unless the time Se~ved by nonhabitual 
offenders was proportionately reduced. This reduction may 
be appropriate, especially for offenders who appear very 
unlikely to recidivate. 

3. A career criminal program that concentrated on offenders 
who were convicted of only the most serious offenses, such 
as homicide and robbery, would have the least impact on 
crime. This conclusion fo110,;"s because these offenders 
already serve lengthy prison terms. Sentencing 
enhancements would have very little effect on real time 
served. Instead, sentencing enhancements are most 
effective when applied to offenders whose criminal history 
seems to reveal extensive involvement with crime, but whose 
present offense is likely to result in a prison term of 
less than five years. 

4. ~'inally, we ,.ote that, as a rule, people who were convicted' 
of drug offen~es during the late 1970's were found 
significantly less likely to be career criminals than 
peop~e who were convicted in the late 1960's and early 
1970. We assume that this finding is a consequence of a 
shift in federal policy toward prosecuting large-scale drug 
dealers who have modest criminal records at the expense of 
not prosecuting small-scale dealers who have extensive 
recorus. This example illustrates why it im so difficult 
to predict the number of career criminals who could be 
prosecuted. If declination standards return to 1970 form, 
at least for habitual offenders v mandatory minimum 
sentences for drug offenders could have an impact that is 
much greater than is indicated by the above simulations. 
Likewise, it seems reasonable to antiCipate that, as the 
prosecution of career criminals expands, the return from a 
mandatory minimum sentencing rule could have a more 
significant impact on crime than our estimates indicate. 
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TECHHIC~L PROCEDURE, FOR ESTI11ATING RECIDIVISM 

: . _ .. ' •.••.• ~'" • ~. '," / ••. ., •• _ ," ,. _0... ",: ..• ; •• :0; .. 

The basic problem was' using a li~it~d data set to determine 
" ' ....... , . . " 

empirical correlates of recidivism. These empirical correlates 

"'could,"tlie'ri 'pe':"t ra'O'slatea "ihto','po'l:icy" s"tateriie~ts~ ',::" .. :" ',', ,,' ".: ... - '. 
i.:',. : .... ,: .. :.,,~ ........ ~... . .... ':: .~.: .... :~ ... ~ ...... ~ ......... :,:~ ~". :~.'. ,,0 " ••. , 

A. '~ESCRIPTION OF 'THE DATA 

There were three sources of data. The largest of these was 

the FBI' sCompllterized Cririlinal History' (CCH) files'." 'These' are 
.'. :.:. I .: ... " .o":: ....... . '0', ,-.0"... ... .• ~ •••••• • • '0_ " ".: '. ;. •• ..... • ":"'''': 0, ". ~ .... 

the ,~a~a ,that, ar.e used by federal, sta,te" and loc~l a'gencies ·to 

~.duce -,rap ~heets· for arrestees. Ideally, they ct;>ntain all 

pe~tinent information about each arrest--when, what for, and 

the 'case outcome, along with ,t.he ag~" sex, and race of, the .... - . . 

offender. These data were used to construct an arrest time .' 
series for 9,205 offenders. 

The othe,r, two data sets W,et;e some .... hat smal.l7r, but 

contained more extensive information. Both were coded from 

p~~sentence investigation records as part of fedet~lly funded 

research projects. The first data base pertained to parolees 

released after serving terms in excess of one year; the second 

p.ertained to probatiqners ,who, wer,e released after serving 

; '..;'s,~:n.tl;!il'c:es '::of .il(,Jt".ifto,re~.:-t'han\o:n.~": ~ea:r.: '-in ~~'a,u :>afid"~l:~tXl.l.d:e'd:':.,'·::;':;''':~·, :-::.:;,; ":' ... :', .. ; ·.·.,l • \~. ". ... : ..... '. ',' ., . ," I • r'o' :. .' ," :; -. . , .' • • ': .'. 

str~ight probationers. CCH information was obtained for all of 

t6e probation subjects aOd-for most 6~ the parol~ Bubj~~ts (s~~ 

belo .... for exceptions). Both the parole and probation data, . .. .' 

an -instant" federal arrest--the one that puts the SUbject into 

, tl'le', d~t~ base":':'~s 'welI" as' data' or;' arre~t~': 'ar{d iinp:~'i~'~'~m,ent froJE ... 
.... ~:.\~ •.... " ....... . ... !.~ •...•. " .... :. '. 'to \ ............ ;., ',io" I,:, • .... ~".' ...•• 

a'six-year follow-up period and volumirious information about 

... .' .... ", 
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the offender. The task was to make use of this large amount of 

data to develop a model that accurately predicted whether the 

offender would commit offenses during the follow-up period. 

B. COHPUTING AN INDEX OF PRIOR RECORD 

The analysis proceeded in stages. To begin with, the 

parole and probation data bases represent too small a sample to 

make full statistical use of all of the prior arrest and 

personal information. However, the CCB information appended to 

these data were essentially identical in character to the much 

larger but more limited (i.e., containing fewer variables) CCH 

file. There~ore, we used the CCHfile to construct an index of 

recidivistic tendency based solely on age and prior record. 

The resulting parameters were the~ applied to the CCH 

information available in the parole-probation data base to 

construct an instrument variable called -index.- Below we 

"describe the estimation of index, and then the use of the index 

in the larger problem. 

1. Estimating Time Served" 

The analysis required, among other things, an estimate of 

the amount of time each individual was incarcerated during each 

year prior to the instant federal arrest. As an exdogenous 

rlgnt-hand variable, time in prison mitigates the offender's 

opportunity to commit crime and get arrested. Therefore, it 

was important to have a measure of time served. Since time 

served was available only for a" ll."ml."tec" 1 f samp e 0 sentences, it 

had to be esti~ated, and these estimates were used in place of 

actual time-served figures. 
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The two 'data sets, (a) parole data with CCH data appended 

and (b) probation data with CCH appended, were merged and 

separated into two data bases. These were distinguished by: 

(c) maximum sentence 0, and maximum sentence 12, 

(d) maximum sentence • 0 or maximum sentence 12. 

using data base (c), we estimated the following regressions 

for every sentence where both time served and sentence length 

were known: 

TS • .20898 + .67334 (MAX) 

s .e ... (.034) 

R-SQD • .6764 

wher"e TS • ti"me served and MAX • maximum sentence. 

Using data base (d) we estimated that 

TS .. 9."75 + .30(MAX) + 34.07(L) + 8.79(D) -.0004(MAXSQD) 

s. e. • (.018) (4.018) (1.670) ( 0.001) 

R-SQD • ".2999 

where L .. 1 for a life sentence, D .. 1 when M~X • 0 or the 

sentence is indeterminate, and MAX II 0 if L .. 1 or Dill and 

~lAXSQD .. MAX x MAX. 

A bias exists in the above data base. Basically, the kinds 

of information provided by the probation and parole data sets 

are comparable. However, for a su.'oset of the parole data, 

namely those offenders having fewer "than six arrests in the 

follow-up period, and not having served at least 30 days in 

jail during the follow-up period, the rap sheet data were not 

obtained. Consequently, the data base excludes the -less 

active- offenders from the parole data. This bias has an 
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impact on the estimation discussed at the end of this section, 

but should not be problematic here. Since we are dealing only 

with the instant offense and prior offenses rather than 

follow-up period arrests, there is no a priori reason to expect 

that time served for the instant arrest will differ among 

offenders having different prospective future criminal 

activity. The exclusion does not have an effect later on, 

howevei, and is discussed more fully below. 

2. Estimating Case Processing Time 

Once we knew the length of time served, we needed to know 

when the sent~nce began. The CCH file does not, as a rule, 

indi~ate when a criminal case is terminated (the point where we 

assumed that a sentence commenced}, although the arrest data is 

routinely recorded. Thus, we searched for an estimate of case 

length for cases ending in conviction, and ultimately for an 

. estimate of the case termination date derived by adding the 

case length estimate to the arrest data. Using CCH data 

containing 13,050 observations, we attempted to use 

multivariate analysis to estimate the amount of time required 

to go from arrest to disposition, but the data lacked 

sufficient exogenous factors to explain disposition time. The 

nature of the disposition itself, in fact, was usually blank. 

Therefore, for cases in which the arrest and/or disposition 

data were absent, the median (the data were highly skewed) 

disposition time for the offense class was used as an estimate 

of disposition time. 

The following classes and median times were used: 
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Military offenses (desertion, draft evasion). 144 days 
Homicide and aggravated assault · · · · . · . 87 days 
Sexual assault and crimes against person · . . . 115 days 
Robbery · · · · · · ~ · · . . . · · · 109 days 
Arson . · · · · · · · · · 100 days 
Burglary · · · · · · · · 95 days 
stolen property offenses · · . · 76 days 
Automobile theft · · · · . · · · 66 days 
Forgery · · · · · · · · · 95 days 
Fraud .. · · · · · · · · · 87 days 
Drug offenses (possession and sale) 129 days 
Probation, bail, and parole violations 49 days 
Wti!apons violations 93 days 
All others · · · · · . . : · · · · 76 days 

Using the above estimates, time served (always estimated) 

and disposition time (sometimes estimated) were combin~d to 

estimate rel~ase dates, asserting the date of disposition as 

the -date on which incarceration began. For each month of each 

year, we used this-information to ~ecide whether the offender 

was in or ou~ of prison. Thus, for each offender, we produced 

a dat~ lement between a and 12 indicating the nut.ner of months 

that the offender spent in prison each year • 

3. Estimating Index Parameters 

Using the time-served estimates, we next constructed a data 

base using FBI rap sheet data. Using a 20 percent sample of 

offenders arrested for a federal offense in 1976, we used an 

arrest in 1975 as a dependent variable. Independent variables 

wer~ the number of arrests for specific off~nses during each 

year from 1961 to 1974, the number of months spent in prison 

during each period (allowing arrests beginning in 1955 to be 

used in the estimation of time served, and not basing any 1975 

prison time on 1975 arrests), and age, sex, and race. 
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The dependent variable, arrest in 1975, initially was 

available as the number of specific offenses (14 types) for 

which arrests occurred dUring 1975. Grouping arrests by these 

14 offenses, however, left several groups with too few 

observations for estimation and compounded estimation 

problems. Consequently, we did not attempt to differentiate 

rearrests by type, except to limit rearrests to serious street 

crimes. 

The first regression specification used the total number of 

offenses committed during 1975 as a dependent variable. The 

overall R-Square was high; however, criminal activity in 1975 

could be seve~ely restricted for defendants imprisoned for 

offenses committed early in 1975, biasing downward the . 
observations for subjects with high recidivistic potential by 

introducing a serious specification error into the model. So 

we reformulated ~he independent variable as whether the subject 

recidivated at all in 1975--0 for no, ]. for, yes. Tests using 

this formulation presented considerably fewer estimation 

problems. 

Using the binary instance of arrest/no arrest in 1975, we 

used ordinary least squares regreSSion to develop an 

explanatory structure. GiVen our application of the results, 

the robustness of OLS regression in this context, and the ease 

of ~sing existing computer software, we chose not to use 

theoretically superior estimation techniques such as probit or 

logit. Initial tests showed that neither sex nor race were 

systematically correlated with recidivism--in multivariate 
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tests and in isolation. Age, however, showed a relatively high 

correlation and had a number of implications for further 

estimations. 

Age appeared to have a complex interaction with other 

independent factors, as well as with recidivism. Dividing the 

population along age lines revealed a statistically significant 

difference in parameters for the right-hand variables. An 

F-test confirmed structural differences across the age groups, 

although given the large sample size, we were not convinced 

that the substantive meaning of this finding was great. 

4. Choosing a Lag structure 

Far and away the most consistent predictor of criminal 

activity in time t is the occuren~e of an arrest at time t-l. 

Of less value, but still relevant in decreasing proportions, 

are arrests occurring in periods t-2, t-3, t-4, and so on. 

,Simple correlations between the number of crimes in each t-nth 

period and the instance of an arrest in period t showed a 

downward-sloping curve from t-l to t-6, with little consistent 

correlation beyond t-6 (testing t-l to t-14). 

There were some weak additional effects from earlie~ time 

points. These effects, more cumulative in nature, were 

formulated as the sum of past crimes more than six years old: 

t-7 + t-8 + + t-14. 

No systematic correlation seemed to exist between prison 

time served (for the same series of lags) and the dependent 

variable. Introduced as a control, prison in t-l theor~tically 
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explains why an individual with high recidivistic potential 

does or does not get arrested in t-l (i.e., being in prison 

precludes rearrest). In tests, however, no discernible lag was 

ideI1tified, perh.aps because time served could only be e~timated. 

.Osing the lag structure identified above for crime, we 

tested the extent to which the effects could be described by 

polynomial, using an Almon lag scheme. As a first 

approximation, we tested a 3-degree polynomial. Here, each 

degree of the equation represents a linear combination of 

weighted lagged observations of the right-hand variable. 

Rather than describing the relationship with n-lagged 

coefficients " the Almon scheme attempts to mathematically 

describe the effects of past periods by approximating their .. 

a 

curvilinear structure, using m+l coeffici~nts, where m is the 

degree of the polynomial. Simply, where n~3 and mm3, we start 

with 

Y = a + bl{Ct-l) + b2{Ct-2) + b3{Ct-3) + e, 

which becomes 

Y = a + dl{AO) + d2{Al) + d3{A2) + d4{A3) + e 

where AO • (Ct-l) + (Ct-2) + (Ct-3) 
Al • l*{Ct-l) + 2*{Ct-2) + 3*{Ct-3) 
A2 • l*{Ct-l) + 4*(Ct-2) + 9*{Ct-3) 
A3 • l*{Ct-l) + t*(Ct-2) + 27*(Ct-3) 

where Y is the dependent variable, bl - b3 are the 
estimated coefficients from the untransformed factor C 
for time t-l through t-3, the d's are the coefficients 
for each degree of the polynomial, and the A's are the 
linear combinations of the degree-weighted lagged C's. 

We tested this formulation several ways, first performing 

the Almon transformation on both crime and prison. Prison was 

not significant beyond a simple linear combination (AO). 
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Crime, however, was significant both in the linear and 

fir~t degrees. The second and third degrees were 

insignificant. The most consistent results were obtained using 

the following general specification: 

where: 

Y • a + bl{AGE) + b2{Pt) + b3{PSOMl) + b4{PSUM2) + 
b5{AO) + b6{Al) + b7{CSUM) + e 

Y • 1 if any arrests occurred during 1975, otherwise 0 
AGE. the offender's age at the time of arrest 

Pt • Months in prison in 1975 
PSUMI • Months in prison 1969-1974 
PSUM2 • Months in prison 1961-1969 

AO • Number of arrests in 1969-1974 
Al • Number of arrests in 1969-1974, summed as 

C(1974) + 2C(1973) + 3C(1972) + 4C(1971) + 5C(1970)+ 
6C(1969) 

CSUM ~ Number of arrests in 1971-1969 . 

This specification was used for each of six age groupings, 

20-25, 26-30, 31-35, 36-40, 41-50, and 51+. 'Because they do 

not have adult criminal histories and juvenile histories are 

~navailable in the CCH data, we excluded offenders 19 and under 

from the analysis, since it would have been virtually 

impossible to. separate the ·true effects of age and prior record 

for this group. 

Finally, after an empirical examination of crime switching 

(discussed subsequently), we divided the right-hand arrest 

variables into four general offense categor1es--violent, 

property, drug, and other. In general, the offenders in the 

data base show considerable degrees of crime switching, i.e. 

offenders do not tend to specialize; however, there was some 

consistency within these four general categories. 
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In subsequent analysis, we classified right-hand arrest 

variables by the four major offense groupings and performed 

Almon transformations for the offense histories within each 

crime category. This specification was (with betas omitted for 

simplicity) : 

Y =F(AGE, PT, PSUlll, PSUl-12 , AVl, AV2, API, AP2, AD1, AD2, 
AOl, A02, CSUHV, CSUMP, CSUl-1D, CSUMO), 

where the variables are as specified above! and V, P, D, and 0 

inuicate violent, property, drug, and other arrests, 

respectively. The results of those estimations are shown in 

Ta~les A.la through A.lg. 

Table A.la. All Ages 

Standard P 
Variable Coefficient Error T (2-tail ) 

Intercept 0.26558 

AGE 1 -0.00380 0.000 -8.947 -0.000 
PT 3 -0.00374 0.003 -1. 095 0.273 
PSUMI 4 0.00148 0.001 2.765 0.006 
PSUM2 5 0.00240 0.001 4.481 -0.000 
CSUMV 6 0.00137 0.009 0.153 0.879 
CSUHP 7 0.00788 0.004 1. 997 0.046 
CSUl1D 8 -0.00994 0.009 -1.121 0.262 
CSU110 9 0.00909 0.005 1. 934 0.053 
AVO 10 0.09113 O.OlS 5.199 -0.000 
AVI 11 -0.01423 0.005 -3.101 0.002 
APO 12 0.06978 0.007 9.328 -0.000 
API 13 -0.01022 0.002 -4.807 -0.000 
ADO 14 0.09134 0.011 8.007 -0.000 
ADI 15 -0.01625 0.003 -4.986 -0.000 
ACO 16 0.04847 0.010 4.908 -0.000 
AOI 17 -0.00746 0.003 -2.853 0.004 

l-1ULTIPLE R-SQUARE 0.1086 
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Table A.1b. Age 21-25 Years 

Standard 
Variable Coefficient Error T 

INTERCEPT 0.36442 

AGE 1 -0.00795 0.005 -1. 622 
PT 3 0.00069 0.006 0.108 
PSUiU 4 0.00205 0.001 1. 508 
I?SUM2 5 -0.00488 0.017 -0.294 
CSUMV 6 -0.04399 0.071 -0.623 
CSUMP 7 0.03074 0.044 0.691 
CSUMD 8 0.10819 0.139 0.780 
CSUHO 9 0.10023 0.044 2.280 
AVO 10 0.11066 0.031 3.581 
AVI 11 -0.02279 0.009 -2.418 
l\PO 12 0.06961 0.015 4.683 
API 13 -0. 01122 0.005 -2.302 
ADO 14 0.04176 0.023 1.845 
ADI 15 0.00317 0.007 0.454 
AOO 16 0.03950 0.019 2.091 
A01 17 -0.00443 0.005 -0.809 

MULTIPLE R-SQUARE 0.0893 

Table A.lc. Age 26-30 Years 

Standard 
Variable Coefficient Error T 

INTERCEPT 0.39911 

AGE. 1 -0.00890 0.007 -1. 259 
PT 3 -0.01318 0.007 -1. 997 
PSUlH 4 0.00387 0.001 3.905 
PSUM2 5 0.00705 0.002 4.164 
CSUIW 6 -0.00016 0.017 -0.009 
CSUMP 7 -0.00747 0.009 -0.838 
CSUMD 8 -0.04762 0.022 -2.122 
CSUMO 9 0.01348 0.012 1.153 
AVO 10 0.12361 0.035 3.517 
AVI 11 -0.02333 G.009 -2.592 
APO 12 0.07578 0.014 5.414 
API 13 -0.01144 0.004 -2.959 
ADO 14 0.09985 0.020 5.116 
ADI 15 -0.01880 0.005 -3.479 
AOO 16 0.02949 0.021 1. 413 
AOI 17 -0.00294 0.006 -0.522 

MULTIPLE R-SQUARE 0.1468 

A-ll 

P 
(2-tail ~ 

0.105 
0.914 
0.132 
0.768 
0.533 
0.489 
0.436 
0.023 
0.000 
0.016 
0.000 
0.021 
0.065 
0.650 
0.037 
0.418 

P 
(2-taill 

0.208 
0.046 
0.000 
0.000 
0.993 

. 0.402 
0.034 
0.249 
0.000 
0.010 

-0.000 
0.003 
0.000 
0.001 
0.158 
0.602 
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C. A CRIME SWITCHING MATRIX 

We had two reasons for developing a crime-swit.ching 

matrix. First, as mentioned above, we were interested in 

classifying offenses to facilitate the regression analysis. 

Second, as will be explained later, we emplQyed a 

" matrl"x and a Markov chain approach to predict crime-switchlng 

the nature of future crime. The crime-switching matrix is 

shown in Table A.2. Shown horizontally are the crime 

" arrests for 3,417 offenders with at categories of the prevlous 

least two prior arrests. This was the panel population for the 

crime-switching analysis. Each vertical column shows the 

present arrest of each group of offenders. From this we see 

that of those previously arrested for robbery, l3.6~ were 
" 

re~rrested for violent (assault or homicide) offenses, 17.6% 

for robbery, 12.2% for burglary, and lS.l% for larceny. This 

shows that offenders arrested for robbery, then, do not 

exclusively recidivate with robbery. Similarly, 8.3% of those 

previously arrested for burglary were rearrested for robbery, 

12.5% were rearrested for assault or homicide, 1S.4% for 

larceny, and 21.4% for burglary. 

While offenders tend to reappear in the same categories, 

this reappearance is not large enough to warrant labeling them 

as ·career robbers· or career u ~. • b rglar~· This is especially 

evident in the categories of forgery and fraud, both of which 

are more likely to predict rearrest for larceny than for 

f d ctl've1y Thus, using specific forgery or rau, respe • 

categQries of past offenses to predict the types of offenses 

, d' the future is not very reliacle., :ikely to be COQm1tte 1n 
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average, an offender has only a 24 percent chance that, if he 

recidivates, he will commit the same crime. Naturally, this 

percentage would be even smaller if we were to consider the 

probabili.ty that three or four consecutive arrests would all be 

for the same specific offense. 

However, grouping by ,the more general offense types of 

violent, property, drug, and other crimes, while still not 

perfect, increases the likelihood that recidivism will occur 

within the same crime group. On average, offenders arrested 

for an offense in one general crime category have a 43 percent 

chance of being rearrested ror a similar offense. This rate 

varies from 31.2 percent for violent arrests to 54.6 percent 

for property arrests. Clearly then, if crime-specific grouping 

is warranted, the more general groupings are preferable to the 

specific. 
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Looki~g at table A.3, we see that those arrested previously 

for each offense category are most strongly repr.esented in the 

sub~equent offense category. Reading horizonally, people 

arrested for violent crime are twice as likely to be rearrested 

for violent crime as those previously commi~ting property, 

drug, or other offenses (.31.2\ as opposed to 16.0, 13.1, and 

17.4', respectively). Similarly, people arrested for property 

offenses are significantly more likely to be rearrested for 

pro~erty offenses than are those who were previously arrested 

for other types of offenses. 

Table A.3 
~10ST RECENT ARREST TYPE TABULATED BY SECOND MOST RECENT ARREST 

TYPE FOR OFFENDERS HAVING AT LEAST TWO ARRESTS 
General Crime .Catagories 

(Calculated for 3,~17 offenders) 

Subse- Base Line Arrest 
quent 
Arrest Violent property D'rugs Other 

Violent 31.2\ 16.0' 13.1\ 17.4\ 

property 33.9% 54.6\ 30.9\ 31.8\ 

Drugs 11. 7\ 9 9\ 37.5\ 12.9\ 

Other 23.2\ 19.5\ 18.5\ 37.9\ 

Total 100. 0\ 100.0\ 100.0' 100.0\ 

Number 669 1397 475 876 

Violent includes homicide, assault, robbery, sexual assault, 
and kidnapping. 

property includes arson, burglary, larceny, auto theft, fraud, 
and forgery. 

Drugs includes both possession and sale. 
Other includes military, probation, parole, weapons, and all 

others. 
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D. ESTIMATING THE LENGTH OF TIl-!E UNTIL RECIDIVISM 

The previous regression results were used to estimate an 

'index of prior record" for offenders. Using the PSI and 

parole data bases, we used the above coefficients to calculate 

an indicator of the extent to which each offender's prior 

record (including the instant offense) would predict the 

occurrence of a future arrest. 

Addressing the probation and parole data bases, we 

extracted the necessary elements for implementing the 

calculation of the 'index,' as well as other factors. These 

other factors included: sex~ race; age; marital status; 

employment status: post-release living arrangements; military 

dishonorable discharges (if any); .previou~ use of aliases; the 

number of times the offender had been sentenced to probation: 

whether the offender had ever had probatio~ revoked; mental 

institutionalization; use of alcohol, soft drugs, or hard 

drugs; whether the current offense had included the use of a 

gun, assault, or accomplices; the dollar value of the crime; 

the age of the defendant at his first arrest conviction . " 
sentencing, and incarceration (as applicable): the longest 

sentence served by the ~efendant; the number of times the 

of~ender had been incarcerated: and the number of times the 

offender had been convicted for each of 16 types of crime. 

Inf~rmation was also retained on the current offense type (22 

crime categories). 

We noted above that we had used extensive prior-record 

information on 9,205 offenders to estimate parameters for an 

index of recidivistic potential ~ased only on prior record. 
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This procedure was employed because the number of observations 

was considerably more extensive than with the more descriptive 

but smaller PSI and parole data sets (N=1,706). We also noted 

above a certain problem with the parole data base, namely, that 

the rap sheet data is missing for a biased subsample of 

offenders--i.e., those who ha9 fewer than five arrests during 

the follow-up period.and who had not spent at least 30 days in 

jail. As a result of this exclusion, a large portion of the 

parole data base did not contain very detailed information on 

prior record, but we could not simply exclude those cases 

without introducing a serious selectivity bias into the 

sam~le. Fortunately, a certain amount of summary data about 

criminal behavior was available even for this group. Using . 
this summary information for all of the cases (probation and 

parole), a factor analysis was performed to identify underlyin9 

factors related to prior record. Next, for the subset for 

which rap sheet data were available, we regressed the 

calculated index variable on the underlying factors derived 

from the factor analysis (R2~.66). We then applied the 

calculated coefficients on the factors for those cases for 

which the variable "index' could not be calculated from CCH 

data. In the final series of analyses, we used this estimate 

of index in cases where index was not estimable from CCH data. 

Using the probation and parole data basp-s, we constructed a 

combined data base that consisted of prior record informatiorr, 

off~nder characteristics (enumerated above), federal offense 

information, and information about the offenders' arrests 

during a five-year follow-up period. While the original data 
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provided information about a six-year follow-up period, not all 

offenders were followed for this entire time. Available computer 

software would not allow variable length follow-up periods, so 

rather than exclude observations from the analysis, we choose to 

truncate the follow-up period. 

Using the follow-up info~mation, we constructed a variable 

that was defined as the number of months after release that the 

subject was free prior to being rearrested for a serious offense. 

If the subject was not rearrested, then the value of this variable 

was 60, the length of the follow-up period. There 

is an obvious problem in this formulation. Because it is im­

practicable for follow-up periods to be indefinite, one must make 

a somewhat arbitrary decision ab04t when to truncate it. In the 

group assigned -60- as a measurement, there are really three 

distinct groups that the data do not allow us to distinguish. 

One group would be those who actually were arrested during 

month 60. A second group comprises those who actually did 

recidivate, but who did so after month 60. The third group 

consists of those who did not recidivate. The censored nature of 

the data presents analytical difficulties (Tobin, 1958: Ameniya, 

1973). If we use linear least squares, the cumulative effect 

would be to bias downward whatever coefficients are estimated and 

to make it more difficult to identify effects. Tobit analYSis, 

suggested by Tobin (1958) is a procedure for dealing with such 

censored dependent variables, and it was employed here. 

We conducted a likelihood ratio test of the four unrestricted 

regressions (property, violent, drugs, and other) against a 
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restricted regression with dummy variables added to represent 

vio!ent, drug, and other instant arrests. The likelihood 

statistic was significant at p .10 but not at p .05. We 

concluded that this did not represent a difference of enough 

magnitude to require using four separate regressions in the rest 

of the analYSis. Additionally, the sample size was small fo- ~11 

but property offenses, causing us to doubt the accuracy of the 

parameter estimates for violence, drugs, and ·other-. 

Consequently, in the rest of the appendix (as in the main text), 

we will focus on the restricted regression with dummy variables 

when referring to the "regression results.· 

USing least squares regression analysis, we first ran a series 

of simple tests involving the use of larger regressions to . 
determine likely variables for inclusion in the tobit analysis. 

~lany factors, like marital status and employment, were not found 

to be systematically correlated with recidivism time. After 

considerable testing, we found what we believed to be a ·core" set 

of factors, most of which related specifically to the offender's 

criminal activity rather than to his socioeconomic background. 

Those factors are shown in the table. For ease of presentation, 

in Table A.4 we show only a table of the coefficients and Whether 

they were significant at the p •• 05 level. 
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Table A.4. RECIDIVISM AS A FUNCTION OF OFFENDER 
CHARACTERISTICS AND PRIOR RECORD 

Maximum Likelihood Coefficients 

Coefficient Property Violent Drugs Other 
------------- -------- -------- -------- --------

1 Constant 58.62* 36.61* 44.04* 139.08* 
2 Lvng Arngmt -1. 58* -1. 52 -1. 09 -3.58* 
3 Alcohol -9.41* -1. 46 -8.93* +0.47 
4 Heroin -8.19* -34.23* -5.70 -75.59* 
5 1st Arrest +1. 21* +2.11* +1. 32* -0.02 
6 Longest Snt -0.65* -1.53* -0.71* -1.63* 
7 No-prob Snt -1. 06 -3.32* -1. 90* ~2.73 

8 Prison Rcrd -59.12* -3.45 -77.62* -134.57* 
9 Other Drugs -5.57 -16.50 +1. 04 +3.62 

10 Active Yrs +0.82* +1. 77* +0.93* +0.53 
11 Violent Off 
12 Drug Off 
13 Other Off 

*Indicates Significant at or below p=.05 

All 
--------

65.07 
-1. 55* 
-4.97* 
-9.83* 
+1.11* 
-0.78* 
-1.47* 

-61. 02* 
-2.09 
+0.88* 
+6.75 
-1.14 

+17.53* 

Alcohol, heroin, and other drugs were binary, where "1" 
indicates that the offender has a history of use/abuse. 

Violent includes homicide, assault, robbery, sexual assault, 
robbery, and kidnapping. 

Property includes arson, burglary, larceny, auto fraud, and 
forgery. 

~ru1s includes both possession and sale. 
Other includes military, probation, parole, weapons and all 

others. 

E. USING THE ESTIMATES--COMPARATIVE SIMULATIONS 

A major advantage o~ multivariate analysis is that it 

permits interpretation of the effects of one variable while 

holding all other variables constant. A disadvantage is that 

it becomes difficult to view the overall implications of a set 

of parameters without ·plugging inn a set of values that typify 

the data to be used. This can be overcome by designing a 

computer simulation model to execute the mathematics so that 

the implications of a particular "scenario" can be seen quickly. 
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Using the tobit analysis coefficients, we designed a 

simulation model that allows us to determine the recidivistic 

potential of a particular group of offenders and the reduction 

in crime that might occur if those offenders were 

incarcerated. 

First, we used the tobit coefficients to estimate the 

length of time to recidivism. We take this figure to be the 

interval of recidivism. Consequently, rearrest within 6 months 

would indicate arrest at approximately 6-month intervals during 

the 60-month follow-up period. We use this calculation to 

indicate that the offender WOUld, if not incapacitated, be 

arrested 10 iimes during the follow-up period. 

Next, we used the detailed crime-switching matrix to . 
distribute the number of arrests over the categories. Thus, 

for those whose instant offense was robbery, we used the 

crime-switching matrix to determine the probabilities that the 

next arrest .... ould be for robbery, drugs, etc •. This 

distribution was used as the starting point for the next 

arr~st, and so on following a Markov scheme. The final 

multiplication was adjusted for fractional offenses. If the 

rearrest frequency was calculated as 4.58, then the product in 

the fifth multiplication was multiplied by .58 to obtain the 

correct fraction. 

As pointed out earlier, we note that these data are for 

arrests, not offenses. Consequently, to obtain estimates of 

the actual amount of crime, one needs to know the amount of 

crime that takes place in order to produce one arrest--i.e., 

the reciprocal of the probability of arrest. Other 
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researchers, as cited in the text, have provided estimates of 

the probability of arrest for specific types of offenses. We 

used the reciprocal of each probability as a multiplier for the 

number of arrests for each type of offense. 

Next, we divided the data base into groups. We used the 

simulation to tell us the number of crimes per individual that 

would be committed during a five-year period if the offender 

were unrestrained. We looked at a number of comparisons: 

heroin aduicts versus non-heroin addicts~ individuals with two 

or more prior arrests vs. one or none; long previous sentences 

vs. short previous sentences. Results are reported in the text. 

F. SIMULATING ~HE POPULATION OF, OFFENDERS 

In oruer to estimate the like~y impact of a career criminal 

program on crime, offenders and the federal criminal justice 

system, we developed a simulation model to provide some impact 

,estimates predicated on alternative assumptions about the 

federal justice process. The primary purpose of this 

simulation was to estimate the number of career criminals and 

the .cost of processing these habit~al offenders, where this 

cost was limited to required Assi~tant U.S. Attorneys, 

The model requires an assumption to be made about the 

proportion of convicted federal offenders who are habitual. 

For present purposes, we defined as ,habitual any offender who 

is expected to recidivate within 40 months and who has been 

convicted of a street crime. We drew on presentence 

investigation reports to estimate the proportion of career 

criminals among convicted violent offenders, robbers, forgers, 
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drug sellers and people convicted of fraud. For the other 

offenses--crimes against persons, arson, burglary, larceny, 

auto theft, weapons and other--we used the probation/parole 

data to draw these estimates. Since these latter data 

oversampled people serving prison terms, sep~rate estimates 

were provided for offendeTs sentenced to terms in excess of one 

year (prison) and those sentenced to terms of less than one 

year, including probation., It was unnecessary to make this 

dis~inction for the PSI data. The following table provides 

estimates of the percent of career criminals in each group: 

PROPORTION OF OFFENDERS THAT ARE CLASSIFIED 
AS CAREER CRIMINALS, BY INSTANT OFFENSE 

AND BY DATA SOURCE 

OFFENSE PROBATION PAROLE 

Violent 13.00% 13.00% 
Person 1. 00% 1. 00% 
Robbery 35.00\ 35.00% 
Arson 1.00% 1. 00% 
Burglary 9.30% 9.30\ 
Larceny 2.84% 13.39\ 
Auto Tft 6.35\ 23.31% 
Forgery 24.00\ 24.00\ 
Fraud 9.00% 9.00% 
Drugs 7.00% 7.00% 
Probation LOO% 1. 00% 
-Weapons 2.56% 2.56\ 
Other 0.53% 0.53% 

-----------------------------------------------------------------

Next we had to determine the number of defendants who 

were convicted of each offense in federal district court. 

These data came from the Annual Report of the Director of the 

Administrative Office of the United States Courts, 1980. 

Because our estimate of the percent of career Qif~n~ers in a 

crime type was contingent on the sentence given, ~eparate 

figures for conv.icted offenders were derived for persons 
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sentenced to terms in excess of one year and those sentenced 

more leniently. The number of convicted offenders within an 

offense type was then multiplied by the estimated percent of 

career criminals in the relevant group. 

Then, in order to know the total number of lefendants 

prosecuted in district court, it was necessary to know 

conviction rates for career criminals and noncareer criminals. 

These data carne from the 1,78 termination tape of the 

Administrative Office of the U.S. Courts (the latest tape at 

our disposal). Since the termination tape does not explicitly 

ide~tify a career criminal, we assumed that the con~iction rate 

for an habitual offender would be approximated by the 

conviction rate of offenders who had served prior prison 

sentences in excess of one year. Conviction rates for other 

offenders wer~ approximated by the rates {or offenders who had 

not previously served terms in excess of one year. The former 

group was convicted at a much higher rate. 

In order to determine the number of career criminal 

and other ~ffenders who were prosecuted in district court, we 

divided the number of convictions by the conviction rates, 

yielding estimates that are reported on the next page. 
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TOTAL NUMBER OF CASES FILED IN FEDERAL DISTRICT COURT 

OFFENSE CAREER CRIMINAL NON-CAREER ~ 

Violent 70. 694. 764. 
Person 2. 249. 25I. 
Robbery 440. 1,106. 1,545. 
Arson o. 7. 7. 
Burglary 12. 168. 18I. 
Larceny 224. '3,979. 4,203. 
Auto Tft 68. 539. 607. 
Forgery 46-9. 1,91l. 2,380. 
Fraud 88. 1,208. 1,296. 
Drugs 337. 6,222. 6,959. 
Probtion o. o. o. 
Weapons 22. 1,248. 1,270. 
Other o. 45. 45. 

TOTAL 1,733. 17,776. 19,508. 

Using the disposition rates to determine estimates for the 

numoer of dismissals, guilty pleas and trials, we were able ~o 

estimate the number of each type of disposition for career 

criminals and nonhabitual offenders, respectively. Then, using 

estimates of the amount of attorney time required to process 

criminal cases according to case type and disposition [Rhodes 

and Hausner, 1981], we were able to estimate the number of 

attorneys required to handle career criminal and non-career 

criminal cases, at least for street-type offenses. These 

figures are reported in the text. 

The simulation model accommodates two alternative 

scenerios. First, it is possible to increase the number of 

career criminal cases by a given percentage. This percentage 

can vary across the offense types allowing, for example, the 

user to increase the number of career criminal robbers by 50 

percent, the number of burglars by 10 percent, and so on. 

Second, the simulation allows the user to increase the ratio of 
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tri~ls to guilty pleas in anticipation of fewer plea bargains 

for habitual offenders. Again, this change can be simulated on 

an offense by offense basis. 'Results of various alternatives 

are discussed in the text. 

G. SIMULA~ING TH~ SENTENCING OF OFFENDERS 

The simulation program deVeloped under this contract 

provides the possibility of examining the effects of mandatory 

sentencing on both the number of crimes that would be committed 

by offenders within a five-year period and the total amount of 

prison time that would be served by those offenders. 

Currently the simulation is designed to work with input 

data from five offense types: forgery, mail fraud, bank 

robbery, homicide, and narcotics •• In addition, the simulation 

ret~rns information on 13 possible future offense types: 

violent crime (including homicide), crimes against persons, 

robbery (including bank robbery), larceny, auto theft, forgery, 

fraud (including mail fraud), drugs, probation violations, 

weapons offenses, and other crimes. 

For Qach input crime type the program has access to a data 

set that contains information on a sample of offenders 

convicted of that offense. Using this information we were able 

to predict the amount of time that the offender will be free 

before committing another offense, the number of offenses (for 

sach of the thirteen crime types) that the offender is likely 

to commit while free, and the amount of incarceration time that 

the offender will serve for the convicting offense. 
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Thus the simulation program ha~ the possibility of 

determining, within a gi~~~ period (which we have set at five 

years), the amount of time that the defendant will be incar-

~erated, the amount of time ·at risk· (following incarcera­

tion), and the number of crimes that the offender is likely to 

commit during that risk p~rio~. By manipulating the period of 

incarceration and thus the time ·at risk,· the program can 

produce crime and sentenc( length predictions that can be 

compared with the results being achieved under present 

sentencing patterns. 

There are several possible methods of specifying how an 

offender will be targeted for a mandatory prison sentence. The 

method used in the simulation is based on the predicted amount 

of time until recidivism. The program estimates the amount of 

time tha~ will be served by each offender; as well as the 

len~th of time from release to recidivism and the number and 

types of crime that will be coomitted on average during the 

period at large. A mandatory sentence (which can be stipulated 

by the user) for offenders who are likely to recidivate within 

a certain time will result in less time at large and fewer 

crimes. 

For example, the user can specify that offenders who are 

likely to recidivate within a two-year period following their 

release will be targeted for a mandatory prison term of five 

years. With this specification targeted offenders who would. 

~ave served less than five years will now serve a five-year 

term of incarceration, and the number of crimes that they would 

have committed during their "risk" period will be eliminat,ed . . ' 
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The comparison between the current system of sentencing and the 

user-specified sentencing guidelines is then made, and the 

results are presented in a series of tables. 

There are other possible criteria for specifying career 

criminals. One such possibility would be to target on defenders 

who have a certain numbe~ of prior convictions for certain 

crimes. The simulation currently has the capability of 

accommodating such a specification. It would be possible to 

construct more complicated selection criteria that would 

encompass both prior convictions and predicted time until 

recidivism (although at present the program does not 

accommodate such criteria). 

Whatever the selection criterion, the simulation calculates 

the total amount of prison time served by a sample of convicted 

offenders and the total amount of crime committed by offenders 

while free of penal restraint. 

Using forgery as an example, the simulation was run using 

9,9~9 months as the cutoff ~oint for career criminals and zero 

months for the mandatory incarceration time, thus producing a 

baseline. With these criteria every offender in the data base 

would be classified as a career criminal and would serve no 

time at all. Comparing the resulting figures with those 

derived using contemporary sentencing practices shows the 

number and types of crimes prevented by current sentencing 

patterns. Excluding drug offenses, the simulation showed a 

total of 46,462 crimes (an average of 76 for each of the 611 

offenders in the data base over the five-year period) without 
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incarceration and 35,173 (an ave'rage of 58 per offender) under 

prevailing sentencing patterns. ( See Tables A.5-A.9 for the 

results of this run for all offense types.) 

The simulation was then ~un on the same group of forgers. 

The cutoff point for length of time until recidivism was set at 

40 !!Ionths, and the mandat'ory l;entence was set at 60 months. In 

other words, offenders who were likely to recidivate within 40 

months from the date of release were ~iven a five-year prison 

sentence~ thus, they had no time -at risk.-

This simulation run identified 148 career criminals and 

returned a total of 8,842 crimes (exclusive of drug offenses), 

or an average of 14 per defendant. The amount of time served 

increased from 4,578 months under current sentencing procedures . 
to 11,393 months under the hypothetical career criminal program. 

The career criminal criteria produced "an overall decrease 

in non-drug crime of 26,331 offenses, or 75 percent. The range 

varied from 68% for forgery to 84% for crimes against persons. 

The amount of time served showed an increase of 6,815 months, 

or 149 percent. (See Tables A.IO-A.14 for the results of this 

run for all offense types.) 

One cost of the career criminal program is the additional 

amount of prison times served: a benefit is the decrease in 

crime. It is possible to maximize this trade-off by speCifying 

different criteria for determining and sentencing career 

criminals until an appropriate balance is achieved or by 

decreasing the incarceration rate ~or lesser offenses to allow 

prison space for career criminals. 
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To illustrate the former approach, consider the following 

examples: 

If we concentrate on forgers who are likely to recidivate 

within one year's time, and if we set their mandatory sentence 

at five years in prison, then the simulation predicts an 

overall reduction in non~tlrug, crime of 62% and an increase in 

prison time of 42% for 44 career criminals. (See Table A.IS) 

If, however, we concentrate on forgers who are likely to 

recidivate within two years' time and sentence them to five 

years in prison, we arrive at an overall reduction in non-drug 

crime of 68% and an increase in prison time of 81% for 83 

offenders (see Table A.16). The number of career criminals and 

the number of months served has increased by 28 percent, but . 
the number of non-drug crimes committed has decreased by only 

16 percent. If we then increase the peri6d of recidivism to 

three years and set the prison sentence at five years, we 

identify 90 career criminals and estimate a 73% reduction in 

crime and an 127% increase in the number of months served (see 

Table A.17). These figures reflect an increase over our 

original estimates of 191% in the number of career criminals 

and a 61% increase in the amount of time served, and a decrease 

in crime of ~9%. 

Such scenarioD offer the possibility of making prosecution 

ana sentencing decisions that take into account the existence 

of a fixed amount of prosecution and prison resources and tte 

fact that career criminal prosecutions claim a larger 

proportionate share of those resources. On the basis of the 
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examples given above, a policy maker might decide to prosecute 

as career criminals those who are likely to recidivate within a 

year's time rather than those who are likely to recidivate 

after that time. Such a decision would be based on the 

knowledge that only half the number of defen,dants would have to 

be prosecuted as career c,riminals but that almost the same 

amount of reduction in crime would be achieved. 

A similar evaluation could be performed for the other 

offense categor ies, and 'the coile,cti v~ res~). t.!?, coul!:Lbe 

composed into one prosecution or sentencing policy. 

---...",----,,_._, ......... _ ........ -_ ..... __ •. -~-.. -<~~ 
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Table A.S 

Fori:£ry 

~~~oer of conths before recid1v1so: 
Mandatory sentence: 0 
~~coer of career cri~inals: 611 

O!'fe:r"lSE: 
7y~e 

\' i c 1 e n t ,,_.' :\ 6 :: 9 • 
Perso!:s ·'----n3. 
F.c:,oe:ry 
A~SQ~ 

~:.;~cl2.ry 

La~ceny 

/..:.;to The!"t 
Fo~~e:ry 

Fr"uc 
D!"\,;cs 
Probation 
\: e: ~po r.s 
at-e.er 

Sentence 

1307. 
"05. 
3015. 

, 233' • 
1555. 
,~S-c. 

'761. 
"76l;9. 

2:'20. 
9 1 5 • 

6571. 

457c. 

Career Crit:ir.al 
Proi;rat. 

2205. 
1&0. 

l7SC. 
,4 £ 6 • 
4020. 

1630S'. 
2025. 
25E.7. 
2312. 

157142. 
3 6 ~!. • 
1 23 4' ~ 
e(E3. 

2C~60~. 
l;6l;62. 

O. 
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9999 

Pel"cer.t. 
Chanf,E: 

_ - 32. S.l, 
- 3'5.30 
-3~.31 

-32.67 
-33.30 
-32.26 
-3'::.2: 
-2S'.c1 
.• ~'.2i 
-3:!.57 
-30.61, 
-3~.30 
-3,.15 

-33.23 
-32.1C 

-10C.CO 
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Table A.6 

Robbery 

Numoer of :onths before recidivisc: 
Mancatory sentence: 0 
Nu~ber of career cricinals: 655 

Offe:r.sc 
'I'y~e 

Prese:nt 
Pro;re:.=. 

'c~reer Crir:inal 
Prcl/;ra::. 

.. ~ - -------- ,.~. -.-----.,----~---..... " ......... ,~ ........ ~. 
\'iolent 
Persor.s 
n c:;:, e r~' 
/..rsor. 
Eur::;lary 
L~!"c£r.y 
/.. lJ to'; r. ;: f t. 
Forc:ery 
Fri:uc 

Pre·!::I.::.tiorl 
r:e:z.;-or.s 
Ct.:. e: r 

Sf:nte::~e: 

275. 
27. 

349. 
161 • 
531 • 

17E9. 
1 3 S • 
2C'1 • 
1 9 [ • 

1771.3. 
32c. 
, 6 1 . 
C. 7 9 • 

227~'. 
5030. 

3Et59. 

425~. 
41 1 • 

4519. 
26~5. 
6078. 

2,:£.65. 
2£73. 
345 1! • 

3516. 
296601:. 

5S0? 
255G. 

1l;761. 

377E23. 
51219. 

o • 
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9999 

. 

Pe:rc.:;r.: 
Cl';i:,r.£E; 

-'~45.23 
-1~2S-.;O 
-1191,.97 
-151,1.92 
-1L:21.44 
-1513.4;, 
-1e21.32 
-1607.7!. 
...1Ei7.2i 
-1571.69 
-1579.95 
-1l.,E.5.24 
-15i9.!;£' 

"-155£.;1 
-1512.0C 

-10C'.CO 

1 
I 
I 
~ 

1 
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Table A.7 

Drucs 

Nu~ber of ~octr.s before recidivisc: 
Mandatory sectence: 0 
5u~ber of career cri~inals: 626 

Offer:se Prt::sent ~,,!"ef:r Criz:ir..;.l 
Typ~ Probr,,~ Procra:. 

Violer.t 503. 9£5. 
Persons 1:7. 7 C • 
Robbe:-y 4E8. sr. ~ '" ~ . Arsor. 33C. 550. 
El.:rblary 1095. 1£'H. 
Larcer.y 4'S.~. 6~~c:. 
Auto The.!"'t 3 (j.' 556. "' -. 
Fo:-~ery 4 [.1- 7 9 = . 
Frc=.u: 51 1 • o~7. 
Drl.:;s 5c331. 93320. 
Prc.!;jaticn 820. 13~.s. 
\·;ea~ons 3~ p 60 ~ .• \0.' .... 

O:'her 2GE,c. 3 lJ EO. 

Total 67729. 11220;. 
). . 

1'3~E:. ',,8£3. .. on-cr\.:; 

Senter:~£. 106C3. O. 

\ 
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9999 

Pt:::-cent 
Cb"r:G"t: 

-€.3.Cl; 
-6€.oO 
-E,5.E3 
-£.£.72 
-£5.49 
-£5.53 
-E5.:: 
o.c5.£'[ 
-55.£2 
-£5.E6 
-65.59 
-E5.1.;1 
-65.87 

-E·5.67 
-5::.66 

-100.00 

v -, 
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Table A.S 

Frauc 

N~=ber of ~onths before recidivis~: 
Mandatory sentence: 0 
N~Q~f:r of career cri~inals: ~17 

Offense 
T:n;e. 

Violent 
Pe!"scr.s 
F.obberj· 
!.rson 
E1,;r clary 
La!"c en J' 
A:.;:c Theft 
ForbE:rj' 
Frau;' 
D!"\.:~s 
Prcoatior. 
t.'eapons 
Otr.e r 

To~al 

No:.-cr\.:~ 

Ser:!.en,;e 

P:-t::sent 
Prosrar: 

390. 
3 3 • 

3~(.. 

423. 
6 SC • 

36'6. 
39£. 
5 i 5 • 
903. 

2S55€ : 
6::2. 
2ltE.. 

1690. 

391.61 •. 
9505. 

3067. 

C,,:-eer Criz:inal 

1.;75. 
4 r, w • 

l: 2:3 • 
513. 
e ; E • 

l+391. 
1; ~ ,:,. 
~ - . 

c25. 
"03. 

3Sg75. 
791. • 
302. 

2~52. 

!!E~'2. 
1~c.37. 

O. 
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9999 

Pe:rcer.t 

-21.35 
-21.76 
-21.32 
-21 .~E 
-21.1::· 
-2;.27 
-21.3So 
-22.22 
-21.72 
-21 .32 
-21.72 
-21.47 

-~,.c.i 

-21.52 
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Table A.9 

Violent Crit.le 

Uucber of ~onths before recidivis~: 9999 
Mandatory sentence: a 
~u~ber of career cricinals: 492 

Offens~ PrE.se~t Career Cricinal Percent 
Type Prosra:. ProGra!:.. Chan£;e 

Violent 205. 15!;~. -651..45 
Per~or.s 16 • 126. -703.5: 
iiobbery 1 !; e . t 163. -699.01 
Arsoc 9~. 81S. -7~7.73 
E..:r,;lGry 262. 2361 • -737.'39 
Larcer.y 1047. ses ~ • -7J.5.67 
Auto Theft 122. 9 e. Eo -712.31 
FCt"t;ery 125. 1077. -7€1.9[ 
Frauc 1H. 'OS~. -£12.75 
Dru~s 10£;79. 92501:. -750.33 
Probation 22u. 1GC·;. -721.77 
":ea~or.s 120. 9 1 7 • -6£1.79 
Other 600. !;c80. -713.93 

'rotal 13974. 11S'1,. -745.23 
r;on-cru£ ,3095 • 25607. -727.32 

Sentence 2E 737 • O. -100.00 

\ 
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If:' Table A.10 

Forgery 

Nucber of ~onths before recidivisz:: 
Mandatory sentence: 60 
Nu~ber of career cri~inals: 146 

Offense 
Tn:e 

\'iolent 
Fersor:s 
Ro!:lbery 
Arson 
Eu!"glary 
Larceny 
I.u:,o Tb£.ft 
FO:"~5ry 
Frauc 
Drl,;~s 

Probat.ion 
\·:e~~c::s 

O:~~er 

To';al 
1; Oil- crl.:& 

Se::tence 

13-616 0-83-22 

Present 
Pre-lira:: 

1659. 
133. 

1307 • 
1'05. 
3015. 

12331. 
1555. 
1996. 
176,. 

11761:9< 
2£2C. 
91~. 

6571. 

152e22. 
35173. 

4578. 

Career Cr:'z:ir.al 
Pro~ra:: 

37 C. 
21 • 

2~7. 
2-'" ~';. 

6 5 c: ~ 
3 Ol; 1 • 

1: i 1 • 
6~5. 
4£:~ ".,J' 

21:jl;t. 
S2E'. 
17 ~ • 

1641 • 

33590. 
8542. 

11~93. 

A-39 

40 

Percent 
Cr.ance 

77.22 
83.9C 
81 .09 
76.57 
75.26. 
75.34 
69.71 
67.7C 
72.56 
7S.9E 
70.71 
S, .09 

.75.03 

70.02 
7l4.E: 

1 
1 

j 

1 
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Table A.ll 

Robbery 

Nut:ber of months before recidivisc: Hallc!atory sentence: 60 
NUl:ber of career crit:linals: 227 

Offense Present Cz,reer Crit:inz,l Ty;::e Proc;ra:: Probrz.x:: 

Violent 275. 133. Persor.s 27,. , 3 • 
Robbery 3~9. 2C' 0 . Arson 16,. 73. EU!"t;lary 5 3 1 .' 262. Larceny 1769. 825. 
Au~o Theft 139. ~ g • Fore;ery 2 C 1 • 86. Fraud 19 e • 80. 
Dru~s 1771;3. 7828. Probation 32:. 1 4 1;'. 
il.'eapor.s 16,. 76. Other 879. 3£5. 
Total 22761. 10155. Non-c!!,,\,;£ 5035. 2327. 

Ser;tence 36659. 37i6c,. 

\ 

A-40 

40 

Percent 
Chz,n;:;e \. 

51 .53 
5C.97 !l 

42.72 
5l;.EO 
50.70, 
53.S!: 
6~.5S 
57. , 2 
5 9 • 5 , 
55.£& 
56.15 
52.91; 

,5£.15 

55.1;2 
53. & , 

'2 .li l.; 

" \ ) 

I 
( 

j 

Nultoer of 
Mancatory 
I~ut: bel" of 

Offense 
Tyj:'e 

Violent 
Persons 
Rootery 
t.rsor. 
Burclary 
Larce:r.y 
Au~c ri.; f t 
For::;ery 
Frau~ 

Dru~s 
Probat.::'on 
\,: e c:. ;. 0 r. :; 
Other 

Total 
1; 0 n- c!"\,;.: 
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Table A.J.:t 

Drucs 

months before recidivism: 
sentence: 60 
career criz:;inals: 1I2 

" 

Present Career Cririinal 
Pro£ra:.: P r cl(;!" c,:' 

5[3. 2e~ • 
~ 7 • 20. 

lice. 232. 
33C. 1 ~ 5 • 

10;'£. 53£. 
l+19;. 2075. 

396- , C 3. 
l+ E , • 226. 
5' , . 2 Li 1 • 

5£331. 31001. 
820. 1I0~. 

365. 1 C 3 • 
2006. 99 L; • 

67729. 3E525. 
11398. 5525. 

'O~03. "9E5. 

A-41 

40 

Percent 
Chz,nGe 

51 • , 7 
57.07 
52.3C 
56.0f 
50.91. 
50.51 
53.72 
52.ge 
52.74 
ljL;.97 
50.74 
50.32 
52.37 

1I (; • 0'7 
51 .52 

'0.9: 
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I , , 
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Table A.13 

Fraud 

~u=ber of months before recidivis~: 
Man~~tory sentence: 60 
Nucbe~ o( career cricinals: 3E 

Offense 
'!'y i'e 

\'iole::t 
Fersocs 
Rcboery 
I.r-sor: 
E.~r&lary 

Larceny 
J.u:'o Theft 
Fcrc:::er-y 
Fr,u= 
~r".~s 

Probation 
\,Yea;:·or.s 
Ot:.E:r 

';ctal 
!: on- C r1.: ~ 

Ser.:tence 

Present 
Probrc:.:: 

390. 
33. 

34E.. 
1123. 
69 C • 

3 C 16. 
39£. 
5' 5 • 
9C3. 

2955(.. 
652. 
2l;~. 

,6 9C • 

3Sl;£1. 
9905. 

'30(7. 

CarEEr CriI:inal 
Prcbrat. 

216. 
, 6. 

, 93. 
261:. 
37 C. 

2157. 
21; 1 • 
316. 
5i7. 

163Si. 
3 E. 3. 
13 Co 
9EO. 

. 22255. 
5[,£1. 

475E.. 

A-42 

40 

P~rCEr:t 

Cr.c.~£e 

114.54 
45. 17 
II 4 .61 
37.5( 
~5.29 
lIO.35 
3 S .4;. 
38.E7 
3 C .Oi 
lI1;.53 
41.2l: 
44.30 
11 2 • 0 , 

113.60 
40.e!: 

55·. 12 
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Table A.14 

Violent CriZ::E 

Nuober of conths before recidivis~: .40 
}!and~tory sentence: 60 
NllI:.ber of. career crioinals: 62 

Offense Present Career Cri:::.inal Percer:t 
TYtJe Pro&rc:.: PrCJ;rc:.::. ChC'.nf:e 

Violer:t 205. , 71 • 16.52 
Persons 16. , 3 • 17.2f, 
Rcbbery 1 4 E, • 123 • 17.2E 
I.rsoc 96 • 79. ,c.20 
Ei.:r;lary 282. 23' • 17.9'7 
Larceny 1047. 65 £ • '5. , 7 
Auto Theft 122. 100 • 17 • 5 ~ 
Fort;ery 125. 102. 1E.49 
Frau&:! 1 , 6 • 93. '9.43-
Drut;s 10£79. SE·S·l;,. 18.24 
Probation 220. 16,. 17 .69 
~ec:.pons 120. 100. 16 .6' 

If 
Other 600. 4 9!j • 17 .53 

Total 13974. '143c,. 1 E • , l.j 

1: c n- dru£ 3095. 25l14. , 7 • e , 

Ser.tence 26737. 27036. , • , 2 

\\ 
\ 

\ 
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Table A.16 
Table A.IS 

Forgery 

tlur. be r of z::ontt.s bE:fore recidivist:: 12 
llucber of J:onth:s before recidivis!!.: -) h 

Man d a.t 0 r y. 
,;; ' .. ' 

sentence: 60 
t·~ and a tor y sentence: 60 
N\,;r.ber of" career criminals: ~4 

r;uc bel'" of career c r i r. i n.a 1 s : 83 

Off E:.n:: e Present Career Crir.ikG.l Percer.t 
Offense Present Career Criz::inal Per-cent 

Ty~e Prosra.::. Pro&ra::. Ct.G.r.;~e \ 
Type Prosrac:. Progra.I:. Chocte 

\,iolent 1659. 5£7. 65.6~ 
Violent 1659. ~70. 7' .6£ 

. ~ 

Pe.rsons , 3:3 • 32. 76.13 
Persons 133. .'25 • eO.9~ 

Robbery 1307 • 370. 7' • 7 ~ 
Robbery 1307 • 301 • 76.99 

~rsci. '105. 3e7. 6~.91, 
Arsoc 1105. 321 • 70.92 

B\,;r~lary 3015. 982. 67.~3 
Eur~lary 3015. 811 • 73.12 

Larceny 12331. 45 ( 1 • 63.01 
Larceny 12331. 3 c04 • 69.15 

~\,;to Theft 1555 • 70E.. 54 .49 
Auto Theft 1555. 599. 61 • ~ 9 

Foq;e:ry 1996. 971,. 51 .21 
ForGery 1996. 826. 58.53 

Frauc! 1761 • 724. 58.87 
Fraud 1761 • 609 .• 6:; .4l.! 

Drl.l[;s 117649. 370e~. 6E.47 
Drt.:[,! 117649. 30539. 74.04 

Probation 2e.20. 1243. 55.92 
Probation 2520. 1050. 62.76 

\o:eapons 919. 259. 71 e 77 
l.'ec po ~~ 9' 9 • 21 1 • 77.03 

Ot:.er 657 i . 2~60. 62.55 
Ott:er 6571 • 2054. 66.74 

Total 152£22. 50357. 67.05 
Total 152822. ~1622. 72.76 

~~ c r. - c! r u £ 35173. 1326E. 62.2E 
tJ 0 n-c rut.: 35173. 110£.3. 6£.4£-

Sentence 4SiE:. 64 £, • l.l 1 .5& 
Sentence 457£. 8269. 80.63 

., 

i1 ~ , , 
f} I 

I 
I 

i l 
I 

1 

1'1 

j 

\ 

~ , 

t A-45 , 
1 

\ 

A-44 \ 



r i 

\ 

--- ~ ~~---~~~ 

340 

Table A.17 

Forgery 

Nucber of months before rec1d1v1sc: 
Man~ator~ sentence: 60 
N~cber of career cri~i~als: 12E 

Offense 
Type 

Violent 
Persons 
Robbery 
Arson 
t~r&la.ry 
Larceny 
A~to Thef: 
Forbery 
Fraud 
Dru~s 
Probation 
Weapons 
Other 

Total 
Non-drus 

Sentence 

PrE:sent 
Pro&rc:c 

1659. 
133. 

1307. 
'105. 
3015. 

12331,. 
1555. 
1990. 
1761 . 

1'76l:9. 
2820. 

919. 
6571 • 

152822. 
35173. 

4578. 

Career Cri::',inc:.l 
Pro&rac. . 

401. 
22. 

260. 
275. 
6 9J.; • 

3241 • 
50£ • 
697. 
5' ". 

26192. 
88e. 
162. 

1749. 

35£25. 
9l:33. 

10J.;OS. 

A-46 

36 

Ptrcent 
Chan~e 

7.5.80 
83.37 
80.13 
75.14 
76.97 
73.72 
67.45 
65.10 
70.66 
77.74 
68.52 
50. 15 
73.35 

76.69 
73.1e 

127.37 
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Mr. HUGHES. OK. Well, thank you. I really appreciate your testi­
mony. You have been most helpful. Both statements were excel­
lent. Thank you. We appreciate it. 

The hearing stands adjourned. 
[Whereupon, at 12:50 p.m., the subcommittee was adjourned, to 

reconvene upon the call of the Chair.] 
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