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INTR0DDCTION , 

... " 

On 30th October 1979, the Attorney-General referred the matter 

of rape and crimes of a sexual nature to the Law Reform C0IIt,~i ss~on 

\..,i th the following terms of reference:-

"( 1) 

( ?) 

( 3) 

(4) 

Generally, to investigate and consider the law relating 

to the crimes of Rape, Indecent Assault, and other crimes 

of a sexual nature, and attempts to commit such crimes, 

and to recomme,nd such changes (if any) as appear to be 

necess~ry. 

In particular, to recommenq. whether or not it should be 

made a crJ.:'me for one party to a marriage to en~8.ge in 

sexual intercourse, and other sexual acts, within 

marriage, without the consent of the other party to the 

marriage. 

To recommend whether or not there should be any variations 

in the maximUm scale of punishments applicable to such 

crimes or attempts, and, if so, wr..ether this should depend 

on the severity of the violence or injuries suffered by 

the victim, or on other specific grounds. 

To m;3.ke such recommendations, i L any, as mA..y seem 

desirable to any of the rules of evidence or rules of 

court procedure relating to the crime of RApe, or other 

crimes of a sexual nature, or attempts to commit the 

same. 

T: consider whether any recommendations, additional to 

those contained in the LawoReform Commission Report and 

Recommendations for'reduoing harA.ssment and embarrag~ment 
(I 

of complainants in Rape cases , are d'esirabie in relation 
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( 6) 

to this reference. 
:-

~aving regard to the Criminal Injuries Compensation Act 

1976, and the provisions of the Criminal Code, to 

consider the adequacy or othetwise of measures providing 

for fi.nancial restitution or compensation of victims of 

Rape or other crimes of a sexual nature or attempts to 

commit the same, and to make such recommendations as 

may seem desirable and practicable in the circumstances. 

In the consideration of the above reference due regard shall be 

given to the rights of the accused person as well as the right~ of the 

victim. " 

The Commission considered that because of the controversiql nature 

of the subject and the ;~ck of uniformity of the classic law and 

procedure, the matter required a balanced consensus of informed public 

opinion to be reached on a national basis. Accordingly it was decided 

to plRn a National Rape Conference, and to await its outcome bAfore 

considering possible le~islative changes. 

rrhe Conference was organized by the Commission in associ ation with 

the AustraJ i.an. Institute of Crimin010gy and the Uni versi ty of fl':Hlmani (;1, 

~md vms hel d from ?8 - 30th l"'iay in Hobart. ApproximF.l.tely ?OO reof 1e 

flttenned 1 nclud i nr; judp.:es, lawyers, pol ice offi cers, SGC) a.1 workers, 

heal. tb workers, representatives from women I fl Qql:ani zations and rape 

centres, po} i ti cian£3 and representnti v~s from l:1w reform bodie~~ ;md 

church ~roups. In a0dition to the presentation of pap~rn, three 

workshop sessions were organized to discf1~s the subst:mti ve lAW, 

evidence anti procedure and treatment of victims. The results of 

discussion were recorded and formed t)J.e basis of the resolutions 

which were considered at the plenary session. At this Bession 

f; 
H 



fl, 

) 

re&ol'lA,ions both of a geperal nature and a specific nature were 

<, passed. The formerl'indicated the strength of opinion governinr 

chang~ and t~e rl?3.lization that the problem goes beyond mere 

legislative cnnnges, for example, the folJowin~ rescluti.on was 

passed witt only five dissentients -

"This Conference agrees that'Australian Laws and procedures 

rel::l.ting to ra.pe and sexual assaults are seriously defective, 

and should be urcently modified so 8.S to protect the victims of 

rape, encourage the reporting and prosecu lon 0 t · f offenc es (lwi th 

concurrent treatment for.victims and offenders) and educate the 

community generally towards condemnation of sexual violence and 

harassment in all its fdrms .. 

8uch reforms should be consistent with fair protection of the '\~\I 

" rights of accused persons. 

Followinp: the pUblication of the Conference papers a.nd 

reRol uti ons 
1 

the Law Reform Commi ssion deci d e.d a discussion ~aper 
b~sed on those resolutions should be prepared. 

This paper therefore covers the areas of rape law refOrm 

tl ' opt,'onc for reform and presentR ' i ~ 3t th,0 Conference, ou lnes 0'. con S 1 (ereq:", ~.! 
'7( 

the arp;urrentn for 1.ml ae;ainst. A ~uestionnaire iR included to oh~ain 

"1" renctionsto the options. npec] 1C 

1. J. Scutt Ced.), Rape Law Reform 
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I. ' THE SUBSTAl~TIVE LAW 

" 

THE EXISTING LAW 

1. The crime of rape is set out in S. 185 of the Criminal Code 

in the following terms: 

II C 1) Any person who has carnal kno\vledge of a female not 

his wife without her consent is guilty of a crime which 

is called rape. 

Charge: Rape" 

. -It is clear that since the decision in Snow [1962J Tas. 8.1(. 271 

that the ingredients of the crime of rape are first an intentional act 

of penetration by the accused of a woman not his wife, and secondly, 
> absence or her consent. An intention to have intercourse with the 

victim without her consent or regardless of whether she was consenting 

or not is not an ingredient of the crime in Tasmania. If the accused 

mistakenly believed she was consenting his defence lies under S. 14. 

This section provides that a mistaken belief must be honestly and 

reasonably held, and it has been decided that the burden of proving 

the existence of such a belief rests on the accused on the bala~ce 

of probabilities. (Martin, [1963J Tas. S.R. 103). This also appears 

to be the position in Western Australia and Queensland (See Attorney-
• (1 

General's Reference No. 1 of 1977, [1979J vJ.A.R. 45 and Thomson [1961J , 

Qd. R·501 at 516). The position "in the other "common law states" and 

in the United Kingdbm is different and is exemplified by the House of 

Lords decision in Morgan (3976) A.C. 182. In Morgan's Case it was 

held by a majority that"the mental element for the crime of rape 
" 

required proof beyond reasona~le doubt of an intention to have 

intercourse without th;e consent of' the., Victim, either aware that this 

is so, or aware that it might be so and recklessly determining to have 

intercourse wheth~r she was consenting or pot. It follows then that no 

" 
j U 
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~man can be convicted of rape if the jury entertain a reasonable doubt 

about the existence of an honest although not necessarily reasonable 

mistake by the accused as to consent. 

In Tasmanian legal circles there has been some disquiet about the 

decision in Snow, and there have been indications that it IImight need 

d some su-itable occasionll (per Neasey J. in Bell, to be, reconsidere on ~ 

[1972J Tas. S.R. 127 at 132). Nevertheless the occasion has not yet 

arisen and Snow's Case represents the strict legal position although 

its effects have been modified'by the decision of Court of Criminal 

Appeal in Ingram [1972J Tas. S.R. 250. In this case it was held that 

as it is almost impossible for a man to unintentionallY effect 

h It f the decision in Snow was to reduce the penetration, t e resu 0 

t ' t Ilm';croscop-ic proportions" unless a liberal mental elemen ~n rape 0 ~ • 

approach was taken to the operation of the defence df mi$take. 

held ~hat J'ur,y should be directed(~"o consider Accordingly it was v , 

mistake wherever the evidence leaves room for it, even in theibsence 

of a claim by the accused of a belief in cons·ent and despite 

assertions by the accused that the victim orally consented. 

2. Carnal knowledge is defined by S. 1 of the Code as: 

"penetration to any the least degree of the organ alleged to 
ii 

, .' " be known by the male organ of gellerat~on • 

Two points can be made about this definition: First, penetration 

of the vagina by inanimate objects is excluded. Secondly, although 

,. other than the vagina ~s not expressly excluded~ penetration of or~f~ces 

h ' only la';don the basis of vaginal penetration in practice c arges are ~ 

and judicial interpretation could well so confine it. 
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Consent is also defined by S. 1 and means: 

"A consent is freely given by a rational and sober person so 

situated as to be able to form a rational opinion on the matter 

to which he consents. A consent is said to be freely given 

when it is not provided by force, fraud or threats of whatever 

nature." 

Despi te the apparent width of these words it would seem that the':.!' 

effect is not cJ early settled •. Tn Schell 0964 J Tas. S.R. 184, Crisp J. 

(follO\'ling ,£>apadimitropoulis (1957) 98 C.L.R. 249) held that in the case 

of rape it is consent to the physical character of the act and to the 

identity of, the male person only which is in issue. It follows then 

that sexual intercourse procured by fraud as to antecedent inducing 

causes or status or attributes of the accused does not destroy the 

reality of consent. However in Woolley v. Fitzgerald [1969J Tas. S.R. 

65, Chambers J. raised some doubts as to the application of 

Papadimitropoulis and suggested without deciding, that if there was 

fra,ud as to "the matter to whi.ch he consents ll then there was no 

consent. On this view fraud as to other matters would vitiqte 

consent. 

A li terfJ.l interpretation of the words would not limit" threats" 

to threats 6f im~etliate physical harm to the victim, but in the 

absence of any Tasmanian authorities, there must be cOllsiderable 

doubt as t~ how far the courts would extend the words to cover 

threats of force to other per§ons, 61:' threats of harm other than 

person~l physical danger. 
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3. Other non-consensual sexual offences are:-

Indecent assault, which consists in essence of an unlawful 

assault by a male upon a female in circumstances which are in 

the juries' opinion, indecent, (S. 127); 

unnatural carnal knowledge which includes subjection with or 

without consent of a female or ~ male, by a male to an act of 

sodomy, (S. 122); 

indecent practices between male persons, which includes an 

indecent assault by one male on another as well as consensual 

acts between males, (S. 123). 

Criminal offences which supplement the law of rape are:-

forcible abduction, which consists of taking away or detaining a 

female by force againct her will with intent that she be 

mar7:'ied to or carnally known by any person, and abduction, which 

cover~ similar conduct without force, (S. 186); 

procuring defilement of, a female, which deals with inducing a 

female to have carnal knowledge by threats, intimidation, false 

pretences or representations, or by administering drugs with 

intent to stupefy, (S. 129). 

The Decision in D.P.P. v. Morgan 

4. Brief mention of 'the House of ~ords decision in Morgan's Case is 

necessary because of the mixed public reaction in Australia that the 
., 

case provoked. The facts nee~ not be related and the ratio of the 
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.. case, that if a person had honestly believed that the woman was 

consenting to intercourse he should not be convicted~ even where that 

belief was not based 011 reasonable grounds, has already been stated. 

Far less controversially the case also provides a clear ruling that 

recklessness as to whether the woman was consenting or not- is 

sufficient for the purpose of criminal liability in a rape case. 

5.. On the one hand the ruling excited considerable criticism both 

in the United Kingdom and. in Australia, and was descrjbed by some as 

tantamount to a "rapist's charter" and as "a green light for rapists". 

The cri~ics claimed that the practical effect of ~organ would be that 

in order to be acquitted of rape, an accused need merely assert his 

mistaken belief as to consent however ridiculous his story might be. 

They argued that the minority view that the crime of rape consists of 

havin3 intentional intercourse with a woman without her consent is 

just and proper and should be adopted. As a matter of policy the 

law should maintain a balance between victim and the accused, and 

as l,ord Simon's dissenting opinion in l"}organ pointed out, where a 

woman has been subjected to sexual intercourse without her consent 

it is unfair to the vj.ctim that the perpetrator should escape 

punishment merely because he unreasonably believed she consented. 

T1;1e:refore the position in Tasmania can be defended on the ground 

th:{t it is fair to the woman and not in the least unfair to the man 

to require the issue of mistake to be established as honest and 

reasonable on the balance of probabilities. Lord Cross of Chelsea's 

comments in 1\10rgan are rel evant -

"ther,e is nothing unreasonable in requiring a citizen to t!lke 

reasonable c~re or ascertain the facts relevant' to his avoidinf, 

doing a prohibited act •• ,,11 

'i 
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On the other hand the decision was considered fa'l[ourably by 

various Law Reform Commission Reports in Australia and New Zealand. 

In South Australia2 it was noted that the law in that State accorded 

vTitn Morgan and no change was recommended, and the Law Reform 

Commissioner of Victoria reported similarly.3 In New Zealand4 the 

Criminal IJaw Reform Committee took the view that the law as stated in 

Morgan js also the law in New Zealand, but the position should be 

clarified by statutory amendment. In TasJ'!lania, a Law Reform Commission 

Report 5 approved the decision in Morgan and recorrmended that 

declaratory legi51ation be enacted to avoid misunderstanding and 

presumably to overrule the decision in Snow's Case. The Working Group 

established to comment on the report di.sagreed. They considered the 

common law approach expounded in I"lorgan I s Case should not be 

incorporated into the Code. 

Those following the common law approach as exemplified by the 

decision in Morgan, do so because the decision in Snow (and the 

" "ty view in Morgan) absolves the crown from the necessity of mlDOrJ .• 

proving a guilty mind and is contrary to a fundamental principle of 

law whi.ch requires proof beyond reasonable doubt of "mens rea rt (an 

eviJ intenti.on or knowledge of wrongness of the act). 

2. 

7.. 

4. 

5. 

Criminal Law and Penal Methods Reform Committee of South Australia, 
Special Report: Rape and Other Sexual Offences, rv;arch 1976. 

Law Reform Commission (Victoria) Rape i'rosecutions (Court Procedures 
and Hules of Evidence) 1976. Under the Crimes (Sexual Offences) Act 
1980, the common law deposition of rape appJ ies. 

Report of the Criminal Law Heform Committee (New Zealand): The 
~si on in D.I'.P. v Morgan, May 1980. 

Law Reform Commission (Tasmania). Report an~ Recommendations for 
Reducing" Harassment and Embarrassment of Cdliwlainants in Rape, 
Cases. 1976. 
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Furthermore it is argued that inconsistency as to the required 

mental element for rape is undesirable and leads to uncertainty and 

amendrrents should be made to make it clear that rape requires an 

intention to have intercourse without consent or recklessly indifferent 

as to whether there is consent. 

7. The opinion expressed in three Australian Law Reform reports 

previously mentioned, that most criticism of rape law is directed 

against rules of evidence~ practices and procedures, has been 

criticised as complacent, con;ervative and piecemea16 • The 

resolutions passed at the National Rape Conference in Hobart cJearly 

indicate the demand for ;'J'Zform in the SUbstantive law of rape in the 

opposite direction of Morgan's Case. 

The relevant issues which were the subject of resolutions passed 

are set out below and the arguments in favour and against are stated. 

n. e.g. D. O'Connor. 

-
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.. II'J";UNITY OF HUbBANDS 

B. In Tasmania a husband does not commi.t rape if during the marriage, 

no matter what degree of estrangement exists short of final divorce, 

he forces his wife to have intercourse with him without her consent. 

This i~IT!uni t;y does not extend to protect him from assault if he 

inflicts or threatens violence, or from any other indecent assault if 

he also assaults her accompanied by circumstances of indecency. 

In cornr.Ol1 law jurisdictions there have been decisions whi ch have 

eroded the common law position; and in South Australia legislation was 

nassed in 1975 purnorting to ensure that cases of rape within marriage 

involving violence and gross indecency would involve crimi~al 

responsibility for rape, but the situation fell short of siinply 

abolishing the immunity7. In Victoria, the Crimes (Sexual Offences) 

Act of 1980 provides that. where the parties to a marriage are living 

separa.teJ y and apart, the existence of a marriage shall not consitute· 

or raise a presumption of consent to sexual penetra.tion. S. 94 of the 

Northern Territory Draft Criminal Code Bill 1981 adopts a different 

approach to partial abolition of the immunity. It provides that a 

person shall not be guilty of an offence by reason only of that person 

having sexual intercourse "in the natural sense ll with, but without 

the consent of a person to whom he was legally married and Jiving 

together as a spouse, where there was no decree of separation in force, 

proceedings for dissolution of marriage were not in progress and he was 

not to his knowlede:e suffering from a comrrunicable venereal disease. 

Prel'mmably, in all other situations liability eXists, s,o that if the 

partjes are living ap8:rt a spouse is liable for all non-consensual acts 

of marital intercourse, if they are living tor.;ether and proceedinr;s 

----------------------~-------------------------------------------~.~,-,-------
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'j. 

in progress or he has a venereal disease he is liable for all non-

consensual acts of intercourse, but if they are living together ~md 

neither of those conditions exist) he is liable for non-consensual 

sexual intercourse in its broader or "unnatural" sense only, such as 

cunnilingus, fellatio etc. The proviso relating to a decree of 

separation is curious, for it is not possible to get such a decree 

under the Family Law Act~ In contrast, the New South Wales Crimes 

(Sexual Assault) Bill 1981 provides for total abolition of the 

immunity. 

ge At the National Rape Conference the following resolution was 

passed: 

(I 

"This Conference agrees that any immunity which currently protects 

men against prosecution for rape within marriage should be 

abolished, noti..ng that: 

(a) husbands have for many years been liable to be convicted of 

indecent assault if they in fact rape their wives and this 

bas not led to any undermining of family life. 

(b) The abolition of immunjty for husbands would emphasize the 

conununity's condemnation of sexual violence within the 

family. " 

In New South Wales, the Women's Advisory Council to the Premier 

have recommended that the immunity be abolished. 

7. Section 73 Criminal Law QonSQ) j dati On act 1935 - 197f1" (South ,I 

Austr:lia) •.. _____ . _________________ ~ ______ :.... Jfl_Jif[/J.~---------------------------------'··' 

-
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In the United Kingdom a majority of the Criminal Law Revision 

Committee have recently recommended that the husband's exemption should 

be removed with the proviso that a prosecution for marital rape should 

require the consent of the Director of Public Prosecutions8 • 

Those defending the immunity mention the following arguments:-

10. Unfounded and even malicious prosecutions would result 

To unequjvocally criminalize rape within marriage would be putting 

"e dangerous weapon into the hands of the vindictive wife ll9 • Similarly 

flome argue that threats to reveal an occasion of al~.eged rape could be 
,-/1/ 

held as a bargaining counter in negotiations for 1ilntenance ~nd the 

division of property. 

11. Difficulty of Proof 

Proof of rape is always difficult, but when the parties have be~n 

cohabitating, proof would be particularly difficult. Unless the wife 

could show marks of injury or the husband had, made admissions, the 

nrosecution would have to rest solely on the wife's evidence. .I. 

"l-rosecutions would be unlikely and police would have thet·ime 

. t fIt k f J.. nvestJ.· gatl·,ng tlle wJ.· fe IS compl;·'l','nt.,10. wnstin~ and distas e u as 0 _ ~, 

12. Strain and Breakdown in Family life would be encouraged 

The proponents of this argument reason thnt if a wife wouJd invoke 
'\ 

the law of rape in aD cases jn which her ,tlusb::md forced her to ha'l_e~' 

intercourse, by calling the police and initiating investir;B:tion, 

bi tterness (, and argument woul df) ~e prolong,ed and any chance of 

8 •. 
9 .. 

10. 

Working Paper on Sexual Offences, (1980) 
Criminal Law and Penal Methods Reform Committee~, of South Au~tral ia, 
Special Report - Rape ,and Other Sex~a~ Offenc~s (1976), }-. 1Lj,. 
l"linori ty opinion. Criminal Law RevJ.sl0n Corrm1.ttee, \-Jorkinr; Paper 
onS~;ltU;;tl .. O.ffences,,,(1980), Para. 35. , 

';, 

I 

________ ~_~ __ ~~~_-'---------------..........o.-. 
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reconciliation diminished if not destroyed. A marriage breakdown in 

this ki~d of case would be particularly distressing to children of 

the marriage. The protection of the family law rather than the 

criminal law is appropriate. 

In favour of abolition of the immunity it can be argued _ 

13. The immunity of husbands is archF.l.ic, unsupported by principle, 

anomalous, un/just and contrary to sexual eauali ty. 

The present law is archaic and is generally taken to be derived 

from a statement of principle by Sir Mathew Hale to the effect that 

a marriage contract renders the wife's consent to sexual intercourse 

irrevocable. Other scholars suggest the immunity embOdies the 

idea of a married woman as the property of her husband, and it is 

further suggested that the immunity afforded to husbands is evidence, 

that the purpose of rape law was to protect male proprietary interests. 

The prese?t law in relation to marriage has changed, social 

attitudes have improved the status of women and wives are no longer 

regarded as subordinate to their husband's. 

It is totally unreasonable to infer that by marrying, a wife 

intends to make her body accessible to her husband at all times. 
'.-...,. 

, Why, it is asked ~ should W'omen on marriage lose an essential human 

right which they in fact had up until th,e time of marriage? 

o 
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. The majority view of "the Criminal Law Revision Corr.mi ttee, is that 
,'\ 

the.i-mmul1itydoes not lest upon any sound basis of principle and in 

so:zn~ quarters is much resented. 11 It is also said it does ilot 

represent a fair balance between the rights of the victim and the 

12 accused. 

Some proponents of removal of the immunity concede that its removal 

is unlikely to deter rape in marriage, at least in the short term, but 

consider the symbolic effect of the recognition by the law that married 

women are autonomous individuals with rights equal to other citizens 

to be important and to justify the removal.
1
.3 

The ex:i.::'tence of the immunity has been said to give ri.se to certain 

gr~.tve anomalies wlt 1ch make this law ridiculous.. First, a woman who is 

cohabitating with a man can refuse hild sexual intercourse, and her 

refusal jf it can be proved, will make him guilty of rape if he 

proceeds. Secondly, a wife can unilaterally withdraw her implled 

\:~ / consent to cohabitation and her husband has no rir;ht in law to detain 

d h b t d 'f h d 14, W'h Y then cannot shp her an e can e prosecu e l. e oes. -

withdraw her implied consent to sexual intercourse. 

12. 

14. 

.; 

e.e;. C. I,.; I'1jtrq" " ... For she has no Right or Power to Refu.se her 
Consent".. [1979J Crim. L.H. 558. 

e .. f". IJ. Sallman, "Rape in Marri::~f,e and the South Austral i.an 1Ja\'/", 
in J. Scutt (ed.) Rape Law Reform, P. 79. (~') 

Certainly for assault, and perhaps even abduction if he detajns\j 
her with intent to have sexual 'intercourse. 
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• 14. Domestic violence should be officially discouraged 

Violence including sexual violence within the family should not 

be condoned but ~ondemned. If a wife with or without sufficient 

reason should refuse matrimonial relatl'ons ·t~ h· h b Wl l! 1 er us and, threats 

or force should be a response condemned by the courts. Fear that 

family life may be under~ined and prospects of reconciliations 

diminished by abolition of the immuni.ty ignore the effect of 

subjecting an unwilling wife to an act of intercourse. 

15. Fear of unfounded complaints is um"arranted 

The fear of unfounded ani malicious prosecutions is not a valid and 

sufficient reason to retain the im~unity, for the crimina] law has 

efficient safeguards to deal with false complaints of crime in police 

investigation proce~ures and discretion to prosecute, committal 

proceedings and finally by requiring proof beyond reasonable doubt. 

As Treloar argues "a vicious wife would get nowhere in the obstacle 

course of t~.e justice process, meanwhile the law condones a fi'ee-for­

al<=:~::~~~ __ ~j ndictivJ3 husbands". Moreove:r reforms in the U.S. and South 
~~, 

Austr'3.1ia -....h~'-.;~~ certai.nly not resulted in a spate of cases .15 
,\ \' 

l ' I)· f" \\ n. 1.f lcUlt~$ of Proof 
\\, 

'rhe argUJT1e~t\~that the:re will be difficulties in provine: absence 

of connent cannot be accepted as suffici~?t' reason for allo'dinl3 

husband' s immunity. The Crimi?al Law Hevi:~()n Committee points out 

th:3.t these difficulties are not confined to rape within marriage. The 

1 aw docs not, and should not turn a blind ~y_~, to "offences ll which are 

difficult to prov&. I 
I \ . .llegi timacy and pats\ . 'I hear~ngs, fraud, 
\ 

,I 

/ 

____ -n.~------~--------------------------------~\~-I--~------------------------
15· T. Sallman, on. cit., P. 84~ 

A Politician' s P~rspeetive", 
P. 191, at 194, 

C. Treloar, "The I'olitics of Rape -
in J. Scutt (ed.), Rape IJaw ~{:~form, 

.~--~---------~--~--------...!~' ---------,,---~-----~- --.~~--
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" prostitution and other sexual offences in private are not ignored on 

the grounds of difficulty of proof. 

17. Compromise Solutions unacceptable 

Those advocating removal of the immunity reject compromise 

solutions such as lV.iichigan Code, wr.ich abolished the common law rule 

in the case of parties living apart where one has filed for divorce, 

or the South Australian or Victorian reforms outll,ned earlier. Such 

solution are said to be too complicated and confusing or to create 

d f " ~t" 16 The d~ff~culties with the insupera:-'lE' nroblems of e lnl lon.. -.1-.1-

South Australian. reform are formidable 17 and Scutt and others point 

out the problems of interpreting the phrase "living apart". 

Additionally, such solutions would be objectionable in principle to 

proponents of removal of' the immunity. 

II'LUNITY OF BOYS UNDER 14 

18. Under the Code and at common law there i~ a total immunity from 

liability for rape on the part of boys under the age of 14 years, for 

they are conclusively presumed to be incapable of s~~~al penetrat]on. 18 

'llhis does not prevent such a boy from being found ~uil ty where approp­

riate as an aider or instigator, nor from conviction for indecent 

ass~ult, although in reaching such a verdict the jury would have to be 

directed to put ou~ of their minds the fact that he had achieved 

nenetration. In some jurisdictions, e.g. Victoria, t~is immunity has 

"[ dJ and the .New South Wales' Bill provides for~~bolition. been abolishe , 

--~~----------~----------------~-------------------------
16. Crimi.nal Law Revisi on Corrmi ttee, Para. 41. I) 
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19. Although it has been argued the incidence of rape would r.ot 

seem to be so great as to warrant any change in the legislation,19 at 

the Nr:ttional Rape Conference the fOllOwing resolution was passed 

unanimously -

"This Conference aErees that the law should not provide any 

artificial immunity against prosecution for rape for maJes 

under the age of fourteen year's." 

20. It, js argued that it is unrealistic to presume all males under 14 

years are incapable of sexual intercourse. 

In England the Criminal Law Revision Committee recommended 

abolition of the presumption stating that cases of boys under 14 

committing rapes do OCcur and are a matter of public concern, 

particul3.rly in cases of "gang bangs". The older boys will be 

convicted of rape while those under 14 who may have played a leading 

part, can only be convicted of aiding and abetting. 

21. The effect of removal of the presumption of physical incapH,ci ty 

would mean th8t boys from 7 years of age to 14 years could he convicted 
, .1 ., 

of rape provided the prosecution would prove sufficient capacity to 

know the f';lct was wronr;.20 No ltahility for any offence attaches to 

d 7 r '" 21 pernons un er yea.0. 

?? At the National Rape Conference jt was resolved unani.mom:;] y that _ 

" 

"males and females should be equaJ ly liable and equally protected 

under tp.e,criminal laws relating to non-consenting sexual 

J. Scutt, Consent in Rape \lTh~ Problem of the :Marri:J.f,e Contract", ,;. 

(1977) 3 Monash Law Revie!!, P. 255 at 277-2114. t I 19. W. J .E. Cox, "Law Reform Under 'the Tasmani.an Crimi.nal Code". in 

17. behaviour. II 
(}' " 

18. 
s. ,111 (3) crimin~a"l~c;(o:dlee~ •. ~ ___________________ :...-lJL_J,~ ___ ...ii.i;;"""~,:,,::~::,~':...=, ==,=::==~, :.:.~::.:.. _______________ _ '.11 J Ii Scutt (ad.) t Rape Law ~eform, 1-'. 62. 
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.This would necessitate both redefinition of rape and indecent assault • 

In Victoria this change has been implemented by the Crimes (Sexual 

Offences) Act 1980, for all the sexual offences in that act are sex 

neutral. The preamble to the Act states -

1I1dhere3.s it is desirable for the law to protect all persons from 

sexual assaults and other acts of sexual coercion •••• 

And whereas it is desira,ble for the law to protect and otherwise 

treat men and women so far as possible in the same mahner ••• 11. 

In both the New South Wales Bill and the Northern Territory Draft 

Criminal Code Bill the proposed seA~al assaults are sex neutral. 

23. It is arGued that in keeping with philosophical notions of anti­

discrimination and e~u~lity, non-consensual sexual offences should be 

sex neutral. Ge~der neutrality is also important if laws relating to' 

sexual assault are to be placed on a similar footing with other 

criminal 19..vls ::md normalized as far as :i.t is possible. 
i .~\ 

")\,, 

24. Such ~ change would provi.de clarity, clearly distinr;uishing; between 

r;oP.:on-consensual and consensual sexual acti vi ty, and more effective 
\\ 

'Protection for victims of homosexual rape. Under the exjsting law the 

same crime covers consensual and non-consensual homosexual fracttces, a 

post tion whi ch stip;1!latj zes the innocent vi.ctim and the offender. It ;.s 

also an unnecessary pro1iferation~0'i ha.ve one cTime for indecent A.SG'l1.11.t 

upon a ferrtale (Section 127), 'and another fo,r indecent assault by ilny 

r.Jale upon another male. Furthermore, there seems to be no reaf'on why 

a ''loman should not be subjec:t to the criminal process i.f she 

indecently assaults a male. 
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• I{IDEIHNG THE Cl/~CEFT OF SEXUAL IN'l'ERCODRSE 

25. At present, the law in Tasmania would seem to confine rape to 

penetration of the vagina by the penis. Cases of assault in which 

other forms of penetration occur must be dealt with as indecent assault, 

and unless a case of unnatural carnal knowledge (penetration of the 

anus), can be proved, they generally attract lesser penalties. 

26. A substantial majority of delegates at the National Rape 

~onference resolved:-

lithe concept of sexual penetration should be broadened to include 

other physical penetration as well as penetration of the vagina by 

the peni.s, so as to cover cases of oral and anal penetration, or 

the use of inanimate objects in penetration, or penetration by 

other parts of the body." 

This change has been implemented in Victoria by the Crimes (Sexual 

Offences) Act, 1980, S. 4 (c), and is provide,d foY' in the Nev! South 

Wales Bill, wi.th the' addition of cunnilingus and the "continuat:i on of 

sexual intercourse" as defi.ned. This latter provjsion wou~d cover 

the situation which arose in Richardson [1978J Tas. S.Il. 178. 'l'he 

NOY'thern Territory Draft Ciiminal Code adopts the wide defjnition of 

the W.~.I,. Draft Bill. In South Australia sexual intercourse includes 

oral and anal penetration by means of the penis (Criminal I,aw 

Consolidation Act 1935-1976, S. 5 ). 

?7. It is argued that some acts of penetration such as penetration by 

means ,~of a bottle are equally if not more demeaning and degrad ing th~n 
.. 

vaginal" penetration. An adequate definition of sexual pen'etr.ation is 

necessary to ensure the recognition of the seriousness of such other 

~ ~~--.------

_______ ~ _______ ~ ______ ----__ ------~--------~----Jl-----!i-.=-----~~--------------------------------------------
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:Corms of penetrF.~tion. Moreover the present law operates to the 

disadvantage of women by treating them as a special case, instead of 

assimilating rape to analogous sexual assaults on men. 

28. Those who disagree with widening the concept of sexual intercourse 

to include other kinds of penetration generally do so on the gr01mds that 

such conduct does not accord with the popular concept of rape. The 

absence of the risk of pregnancy is also considered a relevant reason 

. th· t . 23 for denYlng e ex enSlon. 

GRADATION OF RAPE AND INDECENT ASSAULTS INTO DEGREES OF SEXUAL ASSAULT 

29. At the National Rape Conference the following resolutionwas passed:­

"that as a matter of principle there should be introduced a 

gradation of offences of sexual assault, of varying degrees of 

seriousness." 

This resolution envisages an amalgamation of existing offences in~o 

one category and a grading of that category by reference to circumstances 

of aggravation, (e.g. penetration, use of a dangerous weapon), each grade 

attracting different maximum penalties. The existing law in Tasmania 

imposes an overall maximum for indictable offences of 21 years, with the 

exception of murder and treason. In most other states and t~rritories 

each crime has its own statutory maximum and rape attracts a heavier 

maximum than indecent assault. 

30 .. In Victoria the offences of rape and indecent assault are graded 

into four distinct offences attracting different maximum penalties. The 
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• 
commit rape is punishable by a term of imprisonment not exceeding 5 

years, and when aggravating circumstances exist, 10 years. 

Circumstances of aggravation exist if the offender inflicts serious 

personal violence on the victim or another; if the offender has with 

him an offensive weapon; if before, during or immediately after, the 

offender does an act which is likely seriously and substantially to 

degrade or humiliate the victim; or another person is present or in the 

vicinity aiding or abetting; or if the offender has a prior conviction 

for indecent assault or rape. 

~j 31 • The Michigan Gode has four degrees of sexual as sault, or " criminal 
J1 

11 r) sexual conduct".. They are Criminal Sexual Conduct (C. S.C. ) in the First 

ij ~ Degree punishable by life imprisonment (sexual penetration with any of 
f.l 
j seven aggravating circumstances including being armed with an offensive 

I weapon, causing personal. injury to the victim, the victim being under .. I,u 
~ ~3 years of age); C.S.C. in the Second Degree punishable by a maximum 

1 of 15 years (sexual contact with similar aggr,avating circumstances as It 

II C.S.C. in the F.irst Degree); C.S.C. in the Third Degree punishable by a 

/1 © maximum of ·15 years (sexual penetration in any of three 'circumstances ,! 

... 1
1

,'; including using force or coercion to accomplish sexual penetration); 

l C.S.C. in the Fourth Degree punishable by a maximum of 2 years 

~ ~ (sexual contact in either of two circumstances including force or 

~ coercion). "Force or coercion" is stated to include but not be limited 

,I to a list of 5 circumstances. They are the actual application of j .1:1 

I physical force or violence; coercion by tpreats of force or violence,' 
11 

maximum penalty for indecent assault is 5 years,for indecent assault I threats to retaliate (including threats to physically punish, harass or 

with aggravating circumstances, 10 years; for rape, 10 years; and for I extort) in t~e future against the victim or any other person; unethical 
!-aggravated rape, 20 years. Attempted rape or assault with intent to ,I medical 'treatment; overcoming the victim by concealment of purpose. 

Report of the Advisory Group on the Law of R~p~, Cmnd •. 6312, (the j 
23. Heil bron Committee, and the Criminal Law ReVl.s~on Comm~ snon) , "Abeanc a of consent is not an ingredient of the offence, the use of a 

,Working Paper on Sexual Offences, 1980, Para. 45.. I t 
________ ~ ________________ ~~L·0~. ______ ~~~ _________________ --
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~weapon, or force or coercion etc. are substituted. The prosecution 
(I' 

does n&t therefore have to prove absence of consent but the defence 
" 

may raise consent to rebut the charge of "force or coercion ll • 

" 

The more significant differences in the circumstances, of 

aggravation between the Michigan Act and the Victorian Act are first, 

the inclusion of the commission by the offender of a serious degrading 

and humiliating act in the latter Act as an agg~avating circumstance. 

Secondly the former Act includes sexual offences against children under 

16 years and mentally defective or physically incapacitated persons in 

the various degrees of criminal sexual conduct. 

32. The Women's Electoral Lobby draft also has four similar degrees of 

sexual assault, but the maximum penalties are lower than the V'ictorian 

Act and the circumstances of aggravation include only causing grievous 

bodily or mental harm and threats with a dangerous weapon. Like the " 

Victorian Act it does not purport to cover sexual offences intended to 

protect ,children or mentally disordered people within the four degrees 

of sexual assault. The four degrees are:- ~avated sexual assault, 

grade one, ,attracting a maximum of 14 years imprisonment (unlawful 

sexual intercourse causing" grievous bodily harm, grievous me,ntal harm 

or accompanied by threats with a dangerous weapon); aggravated sexual 

assault, grade two, attracting a maximum penalty of ,10 years (unlawful 

sexual act with the same circumstances of aggravation as grade one); 

sexual assault, grade one, attracting a maximum penalty of 5 years 

(unlawful sexual intercourse); sexual assault, grade two, attracting a 

maximum penalty of 2 years (unlawful. sexual act). 

The Northern Territory Draft Code is an adoption of the W.E.L. 

Draft with differences 'in terminology, one difference in the maximum 

• • ... .to' f'fth offence, IIsexual intercourse with 
penalties ~nd the In¢lU_S_1_0_n __ o_~ __ a_l/ __ l __________ ''''''''''''''''''''''''''''''II. 
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a young person." 

32 A. The New South Wales Bill adopted yet another ap~roach. There 

are four grades or categories-, only one of which actually requires 

proof of sexual penetration. Sexual assault category 1 is, inflicting 

bodily harm on the victim or another person present or nearby with 

intent to have sexual intercourse with the victim (penalty maximum of 

20 years). Sexual assault category 2 is infli~ting actual bodily harm 

or threatening to inflict bodily harm by means of an offensive weA.pon 

upon the victim or another person present or nearby with intent to 

have sexual intercourse with the victim (penalty maximum of 12 years). 

Sexual assault category 3 is sexual intercourse without consent and 

t ( It 1l'" ears) Sexual assanlt wi th recklessness as to consen pena y ,I Y • 

category 4, indecent assaults and acts of indecency with persons under 

16 years. 

t 'f' the concept of a ladder of sexual offences Arguments jus 1 ylng 

are as follows:-

33. Removal of juries' reluctance to convict 

Classification of all non-consensual acts of sexual intercourse 

under the heading of rape, involves grouping together such a 1tTide 

range of behaviou~ as pressing a relationship further than one partner 

wishes to a vicious attack by a stranger. Similarly, indecent assault 

covers such gross acts as forcible oral intercourse as well as the 

,..,fJIb tt "h' g Reluctance of J'uries to convict relatively minor act ~ 0 om plnc In • 

in all but the most qeri?us cases is an inevitable result. A range of 
. " 

charges reflecting the subtle range of sexual conduct would provide a 

more sensible alternative and enable juries to select a grade of the 

offence appropriate to the gravity of the,case. 
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, .34. Reduction of sentencing disparity 

Leaving a wide discretion in the cov,:f..'t to impose an appropriate 

penalty is dangerously subjective and results in widely varying 

sentence in similar cases. Empirical studies have demonstrated the 

• 24 existence of unwarranted sentencing disparities beyond doubt, and 

such disparities are unjl1st to the accused and subversive of criminal 

justice in general. The legislature has a duty to clarify the cl'ime, 

to recognize what penalty fits the crime and to grade the crime 

according to seriousness. 

35. More approI2.riate penalties 

The problem of penalties being incurred in not very serious cases 

of rape which are heavier than penalties imposed for brutal and serious 

indecent assaults would be avoided. Notwithstanding the power to impose 

the same maximum penalty for rape and indecent assault in Tasmania, 

judicial policy has resulted in the same practice. 

36. Educative ef~ 

A gradation of offences would have an educative effect concerning 

standards of behaviour not acceptable to the community. 

37. There is at present an unnecessary proliferation of sexual offences 

A ladder of offences would introduce clarity and certainty. If 

something similar to the W.E.L. draft were adopted which comprises four 

offences the following offences could be abolished 

rape (S. 185); indecent assault (S. 127); procuring the 

defilement of a woman by threats or fraud or administering 

drugs (S. 129); . sodomy (S. 122 (a»; indecent practices 

between males (S. 123). 

24. e .. g .. R. D. Francis and I. R. Coyle, "The Sentencing Frocess: A New 
Empirical Approach". (1978) 35 Proceedings of the Institute of 
CrimiAologl, .13-41 • 
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If the inclusion of sexual offences on children and mentally 

disordered offenders as in the Michigan Act is thought to render the 

situation too complex, these could be dealt with as separate offences 

outside the four degrees of sexual assault. However their inclusion 

would render the crimes of defilement and defilement of a defective 

redundant. 

Against a gradation of the Offence it is argued:-

38. A set of statutory maxima attached to a gradation of offences 

according to seriousness unduly restricts judicial discretion. 

E:xisting flexibi1ity enables the courts to impose a penalty appropriate 

to all the facts of a particular case without constraints of statutory 

maxiwa iwposed by reference orily to certain basic ingredients of the 

crime. For example some cases of indecent assault may be more 

deserving of condemnation and punisbment than some cases involving 

r~netration. 

39. Rape should be preserved as a distinct form of criminal 

misconduct because as such it is well understood and established in 

25 popular thou6ht. 

40. It vJ·rmld be unnecessarily complex as the f"lich:igan legi.slation 

demonstrates. 

25~ By retaining the term rape, the Victorian proposal avoids this 
objection. 

r 



r, 

-24-

The Police. 

41. A gradation of offences with specific services for each will make 

the police by charging the crime best suited, the determiners of 

sentence. 26 A variation of this objection to a gradation of offences 

is that it would encourage "plea 1;>argaining". 

CONSENT 

42. A suggestion freouently espoused is that injustice to the victim 

caused by difficulties in proving abs.ence of consent and the courts 

distorted interpretation of consent, should be firmly confronted by 

including in the definition of the offence a list of objective criteria 

(e.g. force, threats), proof of whi.ch would avoid the necessjty of 

proving absence of consent. 27 

26. 

27. 

A variety of models have been suggested. 

See c. H. Fogarty, "Police Attitudes and Problems in Rape Law and 
Rape Law Reform", in J. Scutt (ed.) Rape Law Reform, J? 157 at . 
160. "Two comments have been made in reply to this argument. First" 
the police wou~d not become the 'determiners of senteI?-ces', but 
the legislature would have indicated the type of non-consensual 
sexual offence which deserve the higher penalties, and secondly 
the police would be given a greater indication of the way in which 
discretion should be exercised. J. Scutt, OPe cit. P. xvii. 

However consent could be raised to rebut the claim of force or 
threats. Theoretically at least, for the same purpose, the 
defence of mistake under S. 14 of the Criminal Code could be 
raised and left to the jury if there was some evidenc~ capable of 
supporting an alternative finding on the bala.nce of probabilities 
that the alleged victim was freely consenting. 

In cases where the Crown could not rely upon any objective 
c;r-iteria to evidence lack of consent, it would have to of course 
prove absence of consent, and frequently where there was smre 
evidence of mistake it would want to prove an itltentionto ha.ve., 
intercourse .. without thevictim ' s consent or regardleRs of whether 
she was consenting or not (on the· balance of <:pJ?obabili ty) in 
order to negative the defence of belief in consent. 
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'43. The Michigan Criminal Sexual Act does not expressly mention 

consent (see para~ 31). 

44·. The W.E.L. Bill in its four degrees of sexual assault, proscribes 

unlawful sexual intercourse and unlawful sexual acts. 

"Unlawful sexual intercourse" and "unlawful sexual act" include any 

act of sexual intercourse or sexual act respectively,"which is carried . 
out without the full and free consent of anyone of the parties". It 

is also provided tha.t the unlawful nature of the sexual intercourse or 

sexual act is evidenced by, but is not limited to a list of ten 

circumstances which include overcoming the victim by force, violence 

or sudden attack; coercion to submit by threats of force or violence on 

the victim or a companion of the victim; coerci>on to submit by 

threatening future punishment (including physical or mental punishment, 
, , 

kidnapping, false imprisonment or forcible confinement, extortion or 

nublic humiJiation or disgrace) to the victim, or any other person; 

mentally incapacitating the victim by administering drugs; 

impersonation; fraud as to character of the ~ct; exploitation of the 

victim by a person in a position of trust or authority; mental 

deficiency·of victim; submission under circumstances of kidnapping,' 

false imprisonment, forcible confinement or extortion. The.Northern 

Territory Draft Code adopts the lA.E.L. drafts list of non-consensual 

situations with some modifications. Most Jmportantly, fraud is not 

limi.ted to the nature of the act of sexual intercourse, but covers 
--_ .. -<, 
,r' 

"fraudulent misrepresentation of some fact", and the list includes the 

si.tuation v/here the victim is known to be a lineal ancestor, sibling 

or descendant of the p,erpetrator (,8. 88 (2) Draft Criminal Code Bi11). 

() 

J ~ 
~~ '" i\ 
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In relation to consent, the W.E.L. draft and the Northern 

Territory Draft Code differ from the Tasmanian Code by 

elaborating on the meaning of "force, fraud or threats of whatever 

nature II 28 and extending existing law as to the circumstances in 

which consent is negated. The W.E.L. draft goes further than the 

Michigan Code in the extent to which it extends the common law, 

although both lists of circumstances do not purport to be exhaustive. 

I11the New South Hales Bill absence of consent is not an ingredient of 

sexual assault categories one and two, but is specifically made an 

ingredient of category 3. It .is provided that conroent may be vitiated 

by a mistaken belief known to the accused as to identity or the 
t\ 

existence of a marriage between the ~arties, and by threats or terror 

directed at the victim or any other person. 

In the A.C.T., the Working Party studying rape law reform, 

accepting in general the reco~endations of the Royal Commission on 

Hurr:an Relations, has proposed a s-9ries of sexual assaults in \vhj ch 

consent would be irrelevant when the use of violence, threats of injury 

to any person or property, false pretences or drugs is involved. Such 

a proposal .it is clai.med, goes fu:rther than the Michigan Code and the 

W.B.I. draft by providing not merely that absence of consen~ need not 

be proved at the outset by the prosecution, but by not allowing consent 

as a defence. However a lesser charge is contemplated of "merely" 

effecting sexual penetration without that person's consent. It is 

difficult to see how consent can be so completely ousted. What is the 
" 

accused ~ s p,osi tion if he denies the usle of' violence or threl1ts? He must 

also assert consent if 

29 
he 

II 

is not to be found guilty of the lesser 

charp;e. " I] 
28. Criminal Code S. 1

(( 
) 

.-3 

29. A Watson "Reform of theOLaw of the Al,lstralian 
.. , If • 

~elating to Rape and other Sexual Offences , ~n 
Rape taw Refo!'m~~ 67.. ~, 

Capital Territory 
J. Scutt (ed.),' 
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, 46. A substantiaJ, m~jority of delegates at the National Rape 

Conference were in favour of the followjng resolution _ 

"in a sexual assault case where grievous bodily harm is 

inflicted, either immediately before or during sexual 

intArcQurse, consent to the sexual intercourse should 

not be an issue. 

Hote: this wilJ equate rape (or aF,f,ravated sexual assault) 

with other cases of non-sexual assau1t in wr-i.ch grievious 

bodily harm is inflicted ll • 

This was a compromise resolution and clearly does not ~o ~s far 

as approving a list of coercive situations in which ab::ence of consent 

is presumed. It is partly inspired by the existing common law rule 

that a person cannot consent to the infliction of€:.~rie\Tous bodily 
7.0 

harm,~ so that in such cases consent can never be a defence. It 

would anpear that the resolution means that in cases where E;l"ievous 

bodily harm is inflicted consent cannot be raised by the defence as 

an answer to the charge. Presumably in such a case the prosecution 

'would haye to prove that serious harm was intended or foreseen by the 

'wcused. Difficulties were encountered at the Conference in relation 

to the discussion of consent because of problems of comrrehendinp; 

exactly the effect of "removing" the question of consent in certain 

cases and how it wou ld work in practice. GuperficiaJ ly the SU!~f..~~,!tj on 
, ~ . ·~.\r 

nmmds more radical than a closer examination reveals. 

The new Victorian Act retains consent as an ingredient of 

sexual assault with and l;;ithout penetration. 
----------------------------------------.------------------~,~~--~------------

\\,)\'J 

\" ~O. See S .. 53 Criminal Code. 

'J 
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" 

The arguments in favour of defining a set of objec.J;ive 

circu.mstances which will render an
2 

act unlawful (as in the ~J. E.l .• 

draft) or defining the offence itself by reference to objective intent 

and avoiding all mention of conseht (as in the Michigan drart) are as 

follows:-

47. It minimizes the issue of consent and focuses attention upon the 

acts of the accused rather than the accused's perceptions of the victim's 

state of mind and the characteristics of the victim. 

48. Pc speci.fically identifies the bEi7havi nur that is proscribed. "An 

extensive but not exhaustive list of examples of non-consennual 

situations avoids the problems of a vague generalized definition of 

consent. Such '~efinitions can be interpreted to exonerate the accused 
(i 
:/ 

in si tuations wl~i.ch many women v<JOuld regard,;:as non-consensual, e.g. 
(I 

where the victim is coerced by threats of JUbliC humiliation, or threRts 

aX violence to a third -party, or where th~;~~?cc:ysed impersonates another 
'\:::>;':::...::;;~ ~"" 

person. '~\ 

\ 
'" 
\\ 

" . \'" 49. Judges have abrogated the functl0n of the jury, by no~ leaving 

to the jury the issue of consent, but structuring it along the line~ of 

res~.stance and fearc of death or mortal injury.31 \" 

~O. If the role of consent were minimised, it would no longer be 

the major co'lllpOl1ent of defence strategi.es, and thi s could go a 

consi.derable way towards ameliorating the experience of the victim 
c 0 

in the witness box. The present focus on consent virtually dem.8.nds 

31. J. Scutt, "Evidence and tee Role of the Jury ill Trials for Rt.'tpe", 
in J. Scutt (ed.) Rape Law Reform, F. 89, 99 .... 101.' 

I 
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. that a defence counsel who is doing his job properly, must chal1enr;e 

the sexual integrity of the complainant and attempt to present her 

in the most unfavourable light. 

51. Some commentators have argued t~at if lack of consent is 

presumed to exist in cases of force/or coercion, this would render 

. unlawful many areas of sexual activity otherwise lawful because 

lawful sexual intercourse involiTes some degree of force. 
32 

1 

C:')The usefulness of a list.of examples on non-consensual ,)r... 

situations said to preclude the necessity of proving absence of 

consent has been questioned on the grounds that they are only 

i.nstances of the type of evidence a prosecutor mus:t be able to 

adduce before' expecting to establish absence of consent. A realistic 

generalized definition of consent (such as i.s contained in 3. 1 of 

th0 lr'iSIT!a~i nn Crimin3l Code) is said to be the best safeguard for 

h . t· 33 t . e V1C 1.m. 

, 

This arf';umflnt has been answered by CoonF.1.ll (or. cit., a~ 1-; ~O) 
bv B.3fiertine; that trJe l)Se of the terms 'force or coerc] on In 
l~r:i!'ll.').t:ion prohjbiting an nctiv1.ty must it;Jply.some eleIl'flnt of 
honti 1 i t~1 on the part of the actor, thrustJ.nr; ln ''t forceful 
nl:lnnRr \'lOul d not be sufficient. Secondly,. sh~ arf~ue-:> ~'11~ same 
prob1 em of interpretation occurs in the eX-I stJ.ng defl.nl.t1.on of 
rape. 

See 'vJ. J • .b; .. Cox (or_ cit., at P. 61). 
,i ,,' 

n' 
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, REMOVAL OF THE SEXUAL ELE~NT 

53. Some recommendations for reform he.ve suggested that the law 

rel~ting to sexual offences would be best reformed by removing 

alto~ether the sexual element from the legislation and dealing with 

sayual offences under other broad categories of the law. For example 

the U.K. Sexual Law Reform Society thought this approach would have 

a "bt=;neficial effect upon policy and court attitudes and offences with 
-4 

a sexual element would be handled less emotionally.5 

54. Against this proposal it is said no matter how labelled it is 

impossible to remove the sexual element from the offence. The special 

inter-personal nature of sexual relations will be the subject of focus 

in looking at sexual offences no matter what the offence is called. 

Injuries suffered by a victim from a sexua,~,:' attack cannot be 

considered in exactly the same light as a non-sexual assault. It 

involves an added indignity and humiliation to the victim and is 

generally considered more censoriously. by the. public at large. 

Approaches s~ch as the Michigan Code and the W.E.L~ draft at~erept to 

render the -crime free' of the emotive connotations of IIrape ll
., yet at 

the same time to focus 011 the reality of the damage suffered by an 

tggressive attack that is directed at an individual's sexual integrity. 

34. Report of the Working Party set up by the Executive Corrmittee 
,of the Sexual Law Reform Society U.K. 
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, Ar1ALGAl'1ATION Oli' RAPE AND INDECENT ASSAULT 

55. \v. J. E. Cox, Q.C., Cro'wn Advocate for Tasmania, has suggested 

that the crime of rape should be included in the crime of indecent 

assault, retai.ning a broad definition of consent rather than listing 

circumstances in which it would not have to be proved, thus leaving 

the judge full discretion in sentencing. Within this framework he 

suggested a husband's irrmunity should be abolished, a broader 

definition of penetration be adopted, and distinctions based upon 

gender of offender and victim be abolished. 35 

For those proponents of a ladder of offences and proof of 

objective criteria instead of the absence of consent such a reform 

would not go far enough to remedy the injustices and ineffectiveness 

of the present law. Cert:i.ficates of previous convictions, without 

details, would also fail to differentiate grave offences from 

comparatively minor indecent assaults, for example "bottom pinching". 

w. J. E. Cox, Ope cit., at P. 57-02.' 
, j 
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EVIDENTIARY l'JATTERS 

57. l':uch of the dissatisfaction with rape law is with the actual 

conduct of the trial. It is felt that the prosecutrix gets a bad 

deal, and in particular the following issues are raised;-

( a) the power of the Ilccused thro\1€,;h counsel to cross-exan:i. ne 

victir:'.s about their sexual and general behaviour; 

(b) the requirement of corroboration of the vi cti.m IS evidct1.c,e; 

( c) the evidence of early complaint or failure to complain promptly; 

Cd) the compositi.on of juries who hear the case; 

(e) the unfair statement from the dock to blacken the charncter 

and reputation of the victim. 
,"\ 
. f 

It is alleged such matters tend to put the victim on trial, to 

humiliate, harass and embarrass the victim, and to discoura~e the 

reporting of rape. Furthermore, rather than being assisted by the 

special evidentiary rules applied in rape and sexual e.ss[l.Ul t; cases, 

the jury are distracted and acquittals occur in clear cases. 

r 
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, • PRIOR SEXUAL HISTORY 

58. EXisting Position 

Evidence of sexual history of the Vl'ct1.'m l'n rape trials is 

generally admissible on two grounds, the first is relevance to the 

issue of consent, and secondly relevance to credit. 

Evidence that the complainant "1' s of t ' no orlously bad character 

for want of chastity or common decency ... or that she is a common 

-rrostitute" rr.ay be given by t~e defendant, and she may be cross-

examined as to such matters. 36 The evidence prinCipally relates to 

the issue of consent, it being contended that such a woman is more 

likely to have consented to the sexual intercourse. 

Evidence of sexual intercourse with others or general reputation 

is admissible if relevant to a fact in issue, e.g. to belief l',n consent, 
or to the existence of pregnancy or semen. 

Evidence of' sexual intercourse with the defendant is admissible 

on behalf of the defence, and cross-examination of the victim is 

permissible, "because it is highly relavantto the issue of consent as 

acts of voluntary intercourse between the same two people are liable 

to be repeated ll • 37 

Cross-examination of any victim as to intercourse with other men 

or "'lith any particular man named to her, is permissible on the grounds 

of relevance to credit. 38 It ' lS argued that such matters are relevant 

to veracity, for if a' complainant is not chaste she is therefore not 

trut;'hful and her evidence not believable • 

Archbold, (38th ad.) Para. 2885. 
tt Cross on EviQ.ence (2nd .. Aust. ed.) Para. 10.56 }J. 2.:-~. 

~ ____ ~~ ____ ~t~t6~ ____ .O_'· __ 1_? __ j~,~I _____ .~, ______________________ .. ____ .. ~ ____ ~~~-~----

36. 
" 37. 

-
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Cross-examination of the victim or evidence of her reputation with 

a view to showing she consented does not thereby expose the defendant's 

character to attack. 

With the aim of reducing the distressing and humiliating exposure 

of the sexual past of the complainant, following a previous report of 

the Law Reform Commission of Tasmania, S. 102A of the Evidence Act 

\<las passed. This provides that questions in cross-examination of the 

alleged victim of rape with respect to her prior sexual behaviour with 

other persons are prohibited, unless in the opinion of the court the 

proposed question is directly related or tends to establish a fact 

or matter in issue. So the provision excludes questions as to credit, 

and attempts to tighten judicial control as to questions addressed to 

a main issue. 

In other parts of Australia similar legislation, strikin~ in its 

lack of uniformity of terminology, has been enacted limiting 

judic.ial discretion to admit such evidence. J:ni.tially applauded, there 

is now considerable disenchantment 'l:d th the reforms. The following 

points are·made:-

5C1. Evidence of prior sexual conduct is rarely relevant to a fnct 

in issue and is never relevant to credit. Reputation for chastity has 

no bearing upon veracity. The law is anachronistic and should be 

amended to conform with current community standards. 39 

See People v. Thompson 76 Mich. App. 705 712 (1977), and J. Scutt 
- - A t' 'R C " "Admissibility of Sexual History and 1lega l.ons l.n ape ases 

(1979) 53 A.L.J. 817. 

!@y 
i 
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~60~ Such evidence is highly prejudicial to the prosecution case, and 

i~pedes enforcement of rape law. Empirical enquiry has shown that the 

admission of evidence concerning the character of the victim interferes 

with the judgment of the jury as to the commission of the crime and 

leads to wrong acquittals. In a jury study, Kalven and Zeise140 

showed that where there was an "assumption of risk" by the victim, the 

alleged offender would be found not guilty (or Euilty of a lesser 

offence ~lere ponsihle), although in most cases according to the trial 

judge it \1aS aclear case of rape. Instances where such acquittals 

occurred T,,-Iere where the victim had illegi tirnate children, where the 

victim was a prostitute or where the victim had a prior sexual 

relationship with the accused (her jaw was broken in two places in the 

course of the alleged rape). In a simul~ted jury study, it was found 

those questioned would nominate the act as ttrape ll where the victim was 

a virgin before the event, but "not rnpe" on the same facts where the 

, t' d' 41 Vl.C 1m was a l.vorcee. 

It is therefore contended that evidence of sexual relationships 

should be excluded, if not because irrelevant, then because the 

probative value does not outweigh the prejudicial nature of that 

eviden.ce. 

itO. H. Kalven and H. Zeisel, 'rhe American Jur;y (1966) 

41. S. Felman-Sumrrcrs and Lidner, Perceptions of Victi.ms and 
Defendants in Criminal Assault Cases. (1976) 3 Criminal Justice 
and Behaviour, 135. 
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. 61. It is generally conceded that the admission of the sexual history 

evidence of the complainant is humiliating and embarrassing and in 

h tt rs 1· C! harassing and narticular cross-exaITination as to suc rna e c 1-' 

distressing. It is argued that not only is it unfair that rape and 

sexual assault victims should be singled out in this way, it is also 

al1eged that it is unfair that counsel may interrogate the victim 

about her prior sexual behaviour, but if the accused has a prior record 

of sexual offences this is not disclosed to the jury. Apart from 

th "t· the effect of the trauma psycho10cical consequBnces to . e V1C 1m, 

of the court hearing is to dis~ourage the reporting of rape. In 

\iestern Australia, Lee Henry found that 28% of victims in ber sample 

th poll.·ce mentioned court nrocedure as one of the who did not inform e ~ 

, 42 but only one mentioned court ' ns for not reportlng rape, -reaso 

d the only reason ( No 57). In Wilson's study, two of proce ures as . • 

his sample of 

the principal 

70 unreported rape victims mentioned court procedures as 

43 reason for not reporting the attack to the police. 

Thus it \1TOlJld appear that although the c.'i istressing nature of 

d 's by no means the predominant reason for non-court proce ures ~ 

'1' t l'S a contributing factor to the number of unr~ported renorting, 
44 rapes. 

c:? Amendments to the evidence laws in Australia are inadeauate, and 

ineffective, adding nothing to the p~otection already afforded 

b ex)",sting) rules of evidence, should a court choose to witnesses y 

invoke those laws. Moreover, the negative experiences of woman rape 

victims in the court room stem from deeply embedded attitudes which 

4? , f S 1 AS<:1auJt" in J. 3cutt (ed.) "Hospi tal Care for Vi ctims 0 eXU8 .~, 
Rape Law Heform 163-177, at P. 171. 

43. P. Wilson, The Other Side of Rape, P. 58. 

.. 
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.are not amenable to the superficial procedural tinkering that has 
already occurred • 

These arguments are supported by an examination of the 

operation of the reforms. In W.A., preliminary results of a study of 

rape trials are said to indicate that the reforms are ineffective, 

first because application for defence to cross-examine about Drior 

sexual history is almost always granted and secondly, because the 

kind of e1Tidence caught by the provision is only a small component of 

the kind of material used by the defence in a distressing matter. 

Victims were still questioned on aspects of their general behaviour 

and reputation, e.g. seductive dressing, drinking in I'ubs, hitch­

hiking, with the insinuation that because of their character they were 

lik~ly to have agreed or caused the accuse~ to believe they consented. 45 

The South Australian legislation is said to be self-defeating "by 

leaving discretion with the trial judge, which exercise is so 

difficult to upset on appeal".46 It also seems, and some would say 

inevitably, that there are glaring loopholes in the legislation an~ 

for this reason the legislation has been the subject of much judicial 

criticism. The South Australian amendment has attracted the most 

comment, judicial and otherwise, and it appears that it contains'at 

least five major and four minor defects. 47 Some claim that tl'e only 

effect of the amendments has been to prolong the trial. 

4'5. 
L. Newby, "Rape Victims in Court - The Western Australian Example", 
in J. Scutt (ed.), Rape Law Reform, P. 115. 

R. 0 I Grady and B~;::;Powell, "Rape Victims in Court _ The· South 
!\ustraliap Example,> in J. Scutt (ed.2, Rape Law Reform" F. 127. 

P. McNamara, "Cross-Examination of t11t"e Complainant ina Trial for 
Rape II , (1981) 5 Criminal Law Journal~ 25-48. 

\, '1 

'..'::- -=-::; ..... -.-•. -;::--.::::;~'\ 

of the effect of the l"Jichi.gan ".! 
Compare V. B. NOI'Qdb;:Y~'~S~~o~p~i:n:i~o~~n~=-~~ __________ , ___ ....... ___ ..JI_Jt~'...l"L. ___ ... r _________________ ~ 
Pa~~~mQ nnRt __ a~P. 38. 
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In Tasmania the amendment has not been interpreted judicially 

but in the light of the S.A. legislation the following matters could 

be still admissibleo 

( a) 

(b) 

(c) 

(d) 

( e) 

( f) 

Evidence of prostitution if the court considers it relevant to 

consent or a belief in consent; 

previous sexual intercourse with the defendant; 

evidence of virginity on the grounds it may negative an inference 

of consent and as part of tl~e background circumstances of the 

offence in order that the court may better assess the victims 

alleged reaction to the sexual advance; 

in joint trials evidence of prior sexual relationship with another 

accused could be admitted as relevant to consent; 

evidence of promiscuity, or in cases of gang rapes evidence of 

consensual group i~?idents may be admitted as relevant to consent 

or belief in consent; 

evidence as to the defendant's belief as to her past sexual 

morality and activities and of the grou~ds of that belief. 

On the other hand, those opposing further changes put forward the 

following arguments 

64. The need to encourage the prosecution of rapists by protecting the 

victim from harassment and humiliation in court cannot further encroach 

upon the defendant's fundamental right to cross-examine. Ageneral 

prohibition would be productive of gross injustice. 

::'. 

65. Women frequently make false complaints of rape, and special 

rules are necessary to p!'otect the accused's rights ~ Ther~~ould "be 

a discretion to allow the admission of relevant evidence r"elati;g to:) 

the sexual behaviour of the victim. 

I) 
II 
11 
iJ 
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The following suggestions have been made by those advocating 

further reform. 

f)6. The exclusionary approach. This approach involves listing 

specific types of sexual history evidence to be taken into 

consideration by a court, and proscribing all references to any 

,other such evidence. The ~ichigan model is frequently advocated. 

This provides that evidence of the victim I s sexual conduct is not 

admissible unless it is evidence of the victim's past sexual conduct' 

with the defendant, or evidence of specific instances of sexual activity 

showing the source of semen, pregnancy or disease, and it is materia] 

to a fact in issue in the case and its inflammatory or prejudicial 

nature does not outweigh its probative value. 

An evaluation of the Michigan Act has described this r~form as 

one of the major contributors to the increase in reports and 

convictions of rape, and the lessening of trauma by victims in the court­

room." It is Claimed the prohibition does not. unduly interfere with 

defendants' rights for they still have all the traditional safeguards 
':1 

against false charges on which the law relies, police investigation,' 

prosecutional discretion, the r~asonable dou~t, burden of proof, 

and the ability of the jury to evaluate the issue of credibility.48 

i': 

At the National R~pe Conference the following rules were 

proposed by a substantial number of the delegates -

48. v. B. Nordby, Ope cit., at P. 15-17, 27. She concedes however 
that in camera determinat~on ~ith more flexibility may be 
required to satisfy const~tut~onal defects in the amendment. 

:~ 
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Rape victims giving evidence in court should not be cross­

exarr,inod a'bout sexual behaviour with other persons than t}le 

accused except, in the exercise of the court's discretion, 

after application by the accused in the absence of the jury, 

vIhere: 

(i) such evidence is part of a defence by the accused that he 

not have sexual intercourse with the victim, and that did 

the presence of semen, pregnancy, disease or injury was 

caused by some other person; or 

(ii) such evidence is r~levant to rebut a claim initiated by the 

th 't' that s~. e was at the relevant time prosecution or e V1C 1m II 

a vir~in, or that around the relevant tiwe she had not had 

intercourse \-:i th other -persons. 

Rape victims p.;ivine; evidence in court should not be cross­

eXCJ,mined about sexunl behavi our wi th the accused (anart from the 

incident in question) except in the exercise of the court's 

discretion, after application by the accused in the absence of 

h h eVl'dence relates tb an on~oing or recent the jury, were sue 0 

relationship between the accused and the victim. 

l1'he I'lichigan legislation is directed at the admission ,of 

11 The Natl' onal Rape Conference resolution was evidence genera y. 

di,reeted at cross-examination only, so suchevid~;nce could be tendered 

in examination in chief by the defence (e.g. of prostitution or 

promiscuity), or by the prosecution, (e.g..' of virp;inity), hence the 

allow ~ross-examination of ,t,.,he victim to rebut clnims .. necesr:j ty to - , 
" of virginity etc. by.the prosecution. The Rape Conference proposal 

also differs from the Michigan provision by allowing the admission of 

evidence in cross-examination of a -prior sexual "relationship t~explain 
the origin of an injury. The Royal Oommission on Human Relationships 

,) 
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~lso recommends (echoing one of the recommendations of the Heilbron 

Committee), expansion of the I'lichigan rules to include evidence of 

prior sexual acts: 

"where the prior sexual acts vIere part of a pattern of behaviour 

which was strikingly similar to[the alleged victim's]alleged 

behaviour at or about the time of the offence". 

Tbjs inclusion has been criticised, primarily on the grounds that 

"pattern of behaviour" and "striking similarity" would be difficult to 
, .'49 determlne. 

(-,7. The nrocedural a-r:proach. For some, tbe solution lies in ar-plying 

the rules of evidence !lnd admissibility as they are applied in other 

c~ses~ Rape and sexual offences should be equated so far as posstble 

with other offences and special rules eliminated. The general rules of 

admissibility of sufficiently relevant evidence in cri.minal cases should 

apply, including the discretiod to djsallow examinations and offensive 

q;'.Jestions (S. 102 Evidence Act). Special ru] es do not assist juries to 

be objective, but confirm them in their commonly held bel:i.efs as to the 

sexual nature of women. Such myths as the belief that women provoke 

~en into committing acts of sexual viblence or lead them to ·believe they 

t..Ji1l acquiesce, simrly because they have in the past consented to 

intercourse vii th ethers, or have signa] led their availabi] i ty by their 

behaviour or dress, are reinforced. Reform would tr;l,ke away from 

defend:1~ts in rape cases the opportuni ty not available in other cases, 
-~ ~ 

to eRcane puni. shment by the .. devicn of swearing the vi.cti;:;.' s reputati on 

'1nd making her previous personal life the key and leading issue in the 
I) 

caGe. The relevance of evidenc''e of sexual and fJeneral Oebavi. our could 

then be reviewed in eacn case in the light of contemporary stan9-ards. 

'+9. See e .. g .. , comments in the New South Wales Department of the 
Attorney and Justice Report. Rape and Otber Sexual Offences, 
(1977Jpara. 13 Cd) at P. 29. 
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' .The usefulness " of ll'stl'ng situations in which it is slITmised particular 

will be relevant is doubted .. evidence .) l' f It is pointed out that even 

, is inadmissible; in practice other eVidenge of sexual behavlour 

i rrei'evant evid ence of general behaviour (dr:ink:Lne.; habits, dress) are 

admitted to discredit and humiliate e VlC lm an th 't' d distract tte jury. 

cases the releyq::l~e Q;f such matters should be qU8stioned by the In all 

jude;e. 
; 

J~ 

d f d t' opinion of the victim's 'rhe problem of evidence of the e en an s 

and sexual activity being sour'ht to be admi.tted as past sexu~l morali,ty 

a basis for the defence of mistaken belief in consent, could be 

a strl'ct appll'cation of the rules of evidence. lessened by Belief in 

consent should be derlve rom , d f the complainant's response to the 

accused's advances. The judge should approach the evidence giving 

\;feight to the ~ complal' n!'int' s behaviour immediately prior to and through-

II , t evidence of her sexual past and out the event charged, and should reJec 

~s l'~suf'ficiently relevant to a belief in consent. reputation 0. U 

68. procedure in which the trial judge The \·l.E.L. proposal involves a 

will be given a real onrortunity for proper consideration of the 

re] evanee and admissibility of the evidence accoTdi ngto generlll rules 

of ev; dence wi thout formalised gUl e lnes. "j , 'd I' It renuires t3.n appl'ication 

" chn.mbers for leave to admit evidence relevrmt to R. to R. judge in 

th 'f granted, a hearinc;in the material fact of the crime, and, ,en 1 

whether the evi dence' is admissible. absence of the ,iury to determine 

ReHPons for admittinp; the evidence are to be clearly stated. 

d and if it proposal was contingent upon the'monitorinp; of the proce ure, 

h . t d t'on of a statutory faj Is to aleviate current problems, t e 1..n ro ue ',~ 

i'prohtbition and guidelines was recommended. 
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The advant8.ges of this scheme are said to include the fact that 

the attention of the judge will be drawn to the need for thinking 

throuGh the relevance and admissibility of the evidence. Difficulties 

of imputations and inferences alerting the jury to matters pertaining 

to sexu:~ 1 history before the trial judge is able to intervene and rule 

on adDissibility, and problems of authorities bei~c cited for the 

admisnio~ of seemjn~ly irrelevant evidence, will be avoided. The 

formulqtion of reasons for the conclusion that evidence was adr!1issible 

or not, could f~cilitate appeal and the appeal urocedure would therefore 

act as a means building up common law guidelines. 

69. The discretionary anproach. A compromise su~gestion is that the 

broad concept' of the existing amendments (i.e. prohibitinp; sexuaJ 

history with a judicial discretion to relax), be retained, but that 

amendments be introduced in all states to close loopholes and introduce 
uniformity. 

It has been sugf"ested that such an amendment should include the 
fo] lowi.ng features: _50 

8.Tlpliyatioh to all sexual assaults; 
absolute prohibition of all forms of evidence of sexual reputation 
of the complainant, with exceptions relating to activities in which 
the defendant was involved; prohibition subject to leave of 
evidence in Any form of sexual experiences or lack of them of the 
complainant and f!vi.dence of the accused's belief as to those experiences; 
authorise leave only with the consent of ~he complainant or where 
the accused has denied or intends to deny the offence on oath and 
where the proposed evidence is substantially relevant to a fact in 
insue (and not merely to credit) and of sucl-} cogency th8t its real 
probative value in relation to the defence outweighs any distress, 
humilintion or embarrassment whi eh its admission could inflj ct on ',' the compll;l.inant; 
provide that evidence of sexual behaviour other than with the 
accused should not be deemed cogent or 8ubstantia1Jy relevant to n 
fact in issue simply because of any inference it may raise of 
geU01'al sexual disposition; 

1\ McNamara, "Cross-Examination of ,the Complainant i.n a 'l'rial for 
Rape". [,1981J 5 Crim. Il. R. 27. 

~ __ ~~~ ________ ~~L-~~ ________________ _ 

,", 
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require that an auulication for leave be heard and determined in 
the abse~ce of the-jury (if there is one). 

The provisions i.n the Northern Territory Draft Criminal Code go 

sorre of the way to meeting this proposal, but it leaves open the 

1'0ssihility of allowing cross-examination or the complainant in relation 

to se~181 qctivities, if it is a proper matter for cross-e~amination as 

to credit (8. 97). The New South Wales Bill contains more detailed 

nrovisions disallowine: evidenQe of sexual experience or activity or 

lack of it with a list of specific and narrow exceptions jn which leave 

m~y be granted to admit evidence. 

70. Indirect attacks on General Character or R~Tutation 

The problems raised by indirect attacks on the general character 

or reputation of the victim by defence counsel is also complained of and 

must be reviewed. Evidence as to the kind of clothes the victim was 

wearinp;, that the rarties vlere drinkine; together before the attack, or 

thE') victim walkinp.; aJone at night or hitch-hiking, is more comrr·only used 

th~m focusing s; mply on the character or reputati on of the victim. It 

involves trying to insinuate before the jury that a woman who behn,ves in 

these ways is "askinp; for it!! and is (ltJi te reasonably to be taken to be 

consenting. As well as being extremely embarrassing to the cow~lainant, 

!iuch evi.dence has aJ80 been shown to interfere wjth a "proper" fjnding 

by the jury. Joce] ynne Scutt points out that the admi.srd on of such 

evidence is not reI f}Vant to the j ssue of whether the victim did in f;:;lct 

consent, blJt I ike ev; dence of a sexual relationshi -r. between the accused 

!'1nn the vi ctim, ad.mission might be he] d Justi fied on the e:roundG th::d:; it 
, 

is relevant to a belief in consent, and it may dist~act the jury and lead 

to an acquittal in a clear case.·' Sbe suggec:ts tho solution mif:ht be "to 

work to eliminate the myths that encourage an indivi.dual to beJieve that 

a woman is consenting when she is not, and to enlip;hten tbe jury (and the 

jude;e) as to these" myths also .. ,,51 
'51. "Admissibility of Sexual History Evidence and AlleEations In RapE'! 

Cases"QIi. cit., P. 830. oo? 
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, 'Cm(ROBORATION 

71. Existing Law 

which There is a rule of practice created by judicial precedent 

requires that the jury should be vfarned by the judge that it is 

dangerous to convict of rape (and sexual offences where there is a 

victim) unless the evidence of the complainant is corroborated in 

some material respect, in particular, by independent testimony 

implicating the accused. This app8ars to be accepted in Tasmania despite 

the absence of specific ~rovisi,on in the code. - In contrast, the crimes 

of indecent assault, procuration, defilement, and acts of unnatural 

carnal knm'lledge are required by the express terms of the code to be 

corroborated. 52 i.e. they are incapable of proof without 

corroboration. 

72. Danger of False Accusations 

The justification for the rule is that rape is "an,:Bccu::-'ation 

easily to h0 made" and the motivation for falsehood or occasion for 

inaccuracy i,s great but disproof is difficult~53 Rape is a serious 
crime and the consequences of wron~ful convjctl'on 

~ are severe. Because 

of the genQrally private nature of the act it is essential tbat tbe 

jury bo warned of the d.::mgeT'of acti.ng upon the uncorroborated 

testimony of the vjctim. 

In partic~lar the danger of false accuBations J.'s , - stressed .. 
Archbold states:-

52. Be 136 Criminal COde. 

53. e .. g. Hales Pleas of the Cro'VJn, Vol. 1. ,Po 634. 
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"the jury should be warned in plain language that it is 

dangerous to convict on the evidence of the complainant 

alone, because experience has shown that female complainants 

have told false stories for various reasons and sometimes for 

no reason at all 11.54 

The reasons for false accusations are said to be to placate 

parents, to cover up unfaithfulness to a wife or "defacto", to explain 

vregnancy, to obtain an abortion, to obtain sympathy or attention, the 

effects of hallucinatory drugs ,or alcohol or mental retardation, or 

rape fantasy. 

73. There 1s a very real danger that juries will be unable to look 

objectively at the accused's behaviour. Because of repugnance of rape 

and natural sympathy for a woman involved in a rape case, juries will 

be predisposed towards the victim thus detracting from the fundamental 

rule requiring proof of guilt beyond reasonable doubt. 

'1 

Those criticising the rule put forltTard the following reasons for 

abolition:- The requirement of corroboration, or at least a mandatory 

warning to the jury in all cases, has given rise to much cause for 

resentment by women as a class, and has resulted in the alleged victim 

in the majority of cases, being treated autornaticaJly with undue 

susvicion with the result that she is practically as much lion trial ll as 

hdr alleged assailant. The result i.s that the victim is discouraged 

from reportin~ rape. Rather than any automatic requirement of 

corroboration o~ a mandatory warning" the trial judge should only bring 

it to the attention of· the jury55 if there is some evidence to suggest 

a false complaint. 

------------------------------------------------------------------------------ ' 

54. (39th ed.), Para. 1430. 
55. Law Re~orm Oommission of Tasmania, Report No. 21, Report and 

Reco~mendations on the Law and Practice relating to Oorroboration 
(...,or,Q' p 'tf)_ _ _____ .' 

r-; 
I 

I" 
I 

r 
1 
l' 

Ii 
!~ 
II r 
!" 
1 
! 
I' 

t 
II 
I 
i 
I, 

I 

\ 

l 
':.1 

I~ 
'i 
j 

1* 
I 
1 
I 

I • 
,1 

1 

. 1 

-47-

The present law and procedures relatin~ to corroboration is too 

complex and must in many cases be unintelligible to juries and laymen. 

Abolition of special rules relating to corroboration would simplify 

trials and make them more easily understood. 56 

75. Abolition of corroboration requirements would not unduly prejudice 

the rights or the accused. He is adequately protected by the require­

ment of proof beyond reasonable doubt, appellate review for the 

SUfficiency of evidence, and counsel and the judge's right to comment 

on any weakness in the prosecution case. 57 

76. In terms of the justification for the corroboration rule that it 

protects against false accusations, Wigmore and other authorities state 

it is of minuscule practical value. 

1I1n imposing an evidentiary standard more befitting a public 

event, the law necessarily frustrates the prosecution of an 

inherently furtive act".58 

Olaims, such as that of the Victorian I,aw Reform Commissioner that 

lIa high proportion of total complaints for rape offences are false, are 

strongly resented and criticised on the grounds of complete" lack of 

Round empirical support. It is conceded false accusations are some­

times made, as they are made in relation to other crimes, and 

individuals must be protected against them. For most other crimes it 

is accepted that the ordinary rules are sufficient protection agajnst 

the fa.lse complaint, and rape and sexual offences should not be singled 

out for special treatment. 

56. I,.R.C. op .. cit. P. 15. 
57. L.R .. C. 0 12- cit. P. 15. 
5R. ,~eoEle v. f!inz;y 31 N.Y. 2nd 99, quoted by Nordby 2p. ci~ • 
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. -77 .. It abrogates the jury's fact finding role. The task of the jury 

is to find guilt or otherwise on the evidence as presented. When warned 

in accordance with the rule, the jury may be confused into seeking 

Ifsomething more n than that which would convince them beyond reasonable 

doubt of the guilt of the accused. The authority of the judge in 

intruding into the territory of the jury may lead them to overreact in 

seeking "proof beyond proof".59 In many American states the practice 

has been abandoned long ago. In Virginia and Georgia it has been held 

that a caution sh01.1ld not be made by the judge as i.t is an encroachment 

into the fact-finding sphere of the jury.50 

7S. The underlying justification for the rule that rape is an 

allegation easily to be made and difficult to prove is not borne out by 

the facts of present day rape cases and trials. 

First, a rape charge is not difficult to defend. Statistics show 

that rape has a .very high acquittal rate. Secondly, it is not a charge 

"n:3siJy to be madell. On the contrary there are extremely cogent and 

persuasive reasons for not reportjng rape, and official statistics and 

studies show that where the charge is made it is frequently not 

proceeded with because the woman has chosen not to participate in the 

investigatio'tl,. It would also seem that reany victims, influenced as 

equally as the rest of society by the prevailing mythology attached to 

rape, do not classify the event as criminal. 

79. The Royal Commission on Human Relationships cites American evidence 

to show that the corroboration rule does effect the conviction rate for 

rape (by lessening th~ chance of conviction), and at the very least sees 

the rule as a bar to the implementation of their considered policy to 

equate sexual and non-sexual cases as much as possible. 
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,so. At the National Rape Conference it was unanimously resolved by the 

delegates that tl-Ie corroboration rule in rape cases be abOlished. Dr. 
Scutt speaking at the same conference suggested that "current instructions 

as to credibility of witnesses in the general run of criminal - cases 
should be reaffirmed and reinforced ~ather than a 

~ special case for rape 

being declared to exist. A jury should be instructed clearly that they 

II are the sole and eXclusive judges of the credibjlity of witnesses 

She said the judge should alert the jury as to determinants of 

credibility.61 

. . .. . 

81. The Tasmanian Law Reform Commission has in a previous report 

recommended abolition of rules of law requiring corroboration or 

mandatory warnin~ of the dangers of convicting without corroboration, in 

all cases other than bigamy and treason, with the proviso that the trial 

judge should enjoy an unfettered discretion to comment on any evidence 

as he sees fit. No legislative result followed. 

82. The new Victorian amendment expressly abolishes the rule of law or 

practice requiring corroboration for rape, in~ecent assault, sexual 

offences against yoUng persons and incest .. 62 H owever it npecifically 

provides th0t for acts of penetration with intellectually ha~dicapped 

persons, procuration, abduction and prostitution,53 corroboration is 

reqUired. The New South Wales Crimes (Sexual Assault) Amendment Bill 

provides for abolition of the rule requiring the judge to warn the jur.y 

in cases of sexual assault categories one, two, three and four. 

Explanatory Notes indicate that he retains a discretion to do so. 

61. 

62~ 

63. 

Scutt, Ope ci~.,P. 107. 

Crimes Act, S~ 62 (3). 

Crimes Act, S. 51 (s), S. 54 (2), S. 55 (2), S. 59 (2). 

The 

op .. cit. P.. 14.. 1 '. c .1 
60.. Cri111P "V. Comm,~:.w: .. e::a=1=t=h~2~3_S_._E._.~?_6_0_. _____________ ..... __ ..!.;IL.. __ ...i~~J...:.;fi:._ _____ ~ ___________________ _ 
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83. Rather than total abolition of the concept of qorroboratjon or 

retaining the detailed established rules on corroboration, in sexual 

cases, a compromise solution has been suggested which involves contin­

uing to use the concept of corroboration, but employing a less 

technical and more realistic definition of the term. The test of 

"independent tes 1.mony an t ' 11 d "material particulars" would be abandoned, 

and the question of whether any relevant and admissible evidence can 

provide support for the victim's testimony would be an issue of fact 

for the jury on which the judge should provid.e guidance only. It would 

not be an issue of law. Suppor~ for this approach can be found in the 

High Oourt in Kelleher v. R. (1974) 131, O.L.R. 534. 64 

OOf'!FLAINT 

84. The existing law: 

On a charge of rape and kindred offences, the fact that a 

eomplaint was rna e _ d by the vl'.ctim shortly after the alleged offence, and 

the particulars . of such complaint, may be given in evidence, not as 

evidence of the facts complained of, but as evidence of the consistency 

of the conduct of the victim with her evidence given at the trial. 65 

The failure of a victim to make an early complaint is not evidence 

that she consented to the 1.n ercourse. . t It 1.' S a circumstance to be taken 

into account in evaluating her evidence that the intercourse was with­

out consent. 66 

6L1·. See Andre"T B. Olarke, 1I00rroboration in Sexual Cases" 1980 
Orim. L.R. 362-371. 

65. e.g. See Archbold, Para. 2884. 
66. Kilby v. Th~ Queen '+7 A.L"J.R. 369. 
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85. National Rape Oonference Resolution: 

A SUbstantial majority of the delegates at the Oonference agreed: 

"that the law should be amended to exclude from rape trials 

any evidence either that the victim complained or did not 

complain at Cl.n early time after the occurrence of the offence ll • 

86. The Royal Oommission on Human Relationships made a similar 

reco~~endation with a proviso that it may be admitted under general 
rules if applicable. 

87. The above recommendations go further than the South Australian 

amendment which provides that evidence of a complaint otherwise than in 

the presence of the accused is inadmissible, unless introduced by 

cross-examination or in rebuttal of evidence tendered by or on behalf 
67 

of the accused. This allows the accused to refer by cross-examination 

or otherwise to absence of any early complaint by the Victim, but does 

not aJlow the victim or prosecution to use evidence of early complaint 
except by way of rebuttal. 

l'he New South Wales Bill provides that before evidence is given 

or questions asked which tend to suggest an absence of or delayed 

complaint, the judge must give a warning to the jury that no complai.nt 

or a delaye9 complaint does not necessarily indic~te a false allegation, 

and that there may be good reasons for the victim hesitating or 

refraininr.; from making a complaint about the assault. 

Those who favour abolition of the rule do so on the following 
e;rounds. 

88. The rule is, as Holmes J. stated in 1898 lIa perverted survival 

of the ancient reqUirement that she (the prosecutrix) should make 

hue and cry as a preliminary to bringing her a-rpeal". 

67. S .. 34 (1) Evidence Act •. 
, -

~ i .,; 
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The rule is illogical. If a victim does complain immediately 

fact, but an early complaint does not 
the prosecution will use this 

lead to the necessary inference that the victim is telling the truth. 

If a victim has not made a complaint as early as she might have done, 

the defence will use this fact to cast doubt on the veracity of the 

witness. The rule is based upon what is today at least, the 

that a woman who has been raped \'1ill immediately complain 
assumption 

to a third party. 
On the contrary she may well decide to give calm 

t th ff ce Research consideration to whether or not she will repor e 0 en • 

reasons for non-re~orting of rape indicate that the 
concerning the l:' 

].·s not a decision which is inevitably easily 
decision to complain 

reached. 

R9. The rule is confusing to the jury in its application. It requires 

that the jury be told that the complaint is not to be taken as 

evidence of the facts contained in it, but merely is evidence of the 

b d to negative consent. 
consistency of the victim's story and may e use 

It is then told that the complaint cannot amount to corroboration. 

Such .a direction may well be confusing to a jury unskilled in 

the application of the rules of evidence. 
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UNS\,JORN STATEr'IENTS 

90. Existing Law 

S. 371 (f) of the Criminal Oode provides that at a criminal trial 

an accused person may make an unsworn statement from the dock either 

verbally or in writing. 

Unsworn statements are not caught by the Evidence Act provisjon 

which seeks to limit the admission of sexual history evidence. 

91. The suggestion that this. right of the accused be abolished has 

been canvassed for many years. In some common law jurisdictions debate 

has resulted itl aboli.tion e.g. New Zealand and Western Australia. In 

Tasmania abolition was recommended by the former Law Reform Committee 

without legislative results. 58 At the National Rape Conference, a 

proposal to prohibit the dock statement was passed. Many of the 

objections rAlate specifically to the use of the statement in rape 

cases. In such cases the accused has frequently used it, not only to 
" 

put hi.s versi.on of tl\.e facts, but as a means of launching an unrestrained 

attack on the character of the victim without being liable to cross­

examinatio~ upon such allegations and without the Orown being able to 

contradi.ct material bearing on credit in the statement. And tbis 

after the jury has witnessed the victim being subjected to vigorous 

cross-examination by counsel for the accused. 

However, argument in favour of abolition and retention seems 

usually to be put on the basis of an across the bOSlrd propos!-3.l rather 

than relating to rape only. 

68. Recommendations for Revisions of the Criminal Code (No.1) 
New South Wales the Crimes (Sexual Assault,) XIilendment Bill 
provides tl1at dock statements ~ay not refer to inadmissible 
matters relating to sexual experience and activity of the 
complainant. ' 

In 

'" 
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The following arguments are commonly advanced in favour of its 

retention: 

92. Jvlany accused, because of lack of education or other shortcomings 

are incapable of doing themselves justice under cross-examination by 

an experienced prosecutor; 

93. Almost every accused, as a result of the emotional strain upon 

hin: because of tbe possible consequences of the tria.l in relation to his 

l 'b t is at a disadvantage to all other witnesses; l er y 

94. Occasional abuses should not be used to justify abolition of.its 

nroper use; 

95. The rule is a harmless survival from a former' age when it was a 

v~lunble concession and not an urgent matter for reform. 

The following arguments are commonly advanced in favour of its 

abolition:-

9n. Once the accused was given the ri.gbt to gi ve eVidence, the ,"!:'i.r:ht 

to make an unsworn statement became anachronistic; 

97. The rir.;ht has often been abused in practice; for example, by 

'lsed to introduce inflammatory or othervlise inadmi ssible being 

materi.nls; 

98. An innocent man ,has noth:i,ng to gain by declining to gjv~ 

evidence; the statement is merely a device to aS8ist th~ guilty. 
J 
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. .111. PROCEDURAL l"lATTERS 

ComDosition of Juries 

99. Suggestions have been made that changes should be introduced to 

ensure some women at least serve on juries in rape cases. In Tasmania 

the present position is that women do not automatically serve on juries, 

but may do so if they notify the Sheriff in writing that they do care 
to serve. 69 

100. The Tasmanian Law Reform Commission has recommended that women 

form at least half of the jurors in rape cases, noting that it has 

become a usual practice for the defence to object to women jurorsG 70 

The Royal Commission On Human Relationships reco~mended that in 

cases involving sexual penetration, juries should consist of at least 

four men and four women. Justice Heilbron's Advisory Group made a 

similar recommendation in the United Kingdom for rape trials. 

At the National Rape Conference howev~r the following re801ution 

was passed with only one dissentient. 

70. 

" ••• while it is important that both men and women should serve on 

tinries in triRls involving sexual offences, this appli es equall y in 

respect of all crimes. Provided that the law ~ives an equ~l 

opportuni ty to men and women for jury service generally, no specLJ..l 

rule need be established in relation to rape trials!!. 

Jury Act, 1899, B. 4. 

The Working Party reviewing the rec'ommendations disagreed. 

, 
.( 
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, Arguments for and against a minimum number of each sex on juries. 

101. In support of their recommendation the Heilbron Advisory Group 

stated t~at it was less important to cling strictly to random Gelection 

than to seek a genuine and impartial jury. In ca~es of rape it was 

consid ered "a proper bal ance of the vie~'Js of both sexes is of •••• 

p:l.ramount importance in reaching a proper view about the attitude of 

the rr'8..n and the woman". 71 

102. The actual effect of the composition of juries in terms of sex in 

r':l.pe trj aJ.s is questioned by 90me on the basis of empirical dat:::. 

Al thoup;h counsel attach importance to sexual composition of juries, in 

South Australia a study of the sex composition of juries and verdicts 

in rape trials from 1966-1975 showed no significant differences between 

the verdicts of male and female dominated juries, supporting the 

conclllsion that women are at least no more likely to condone the 

offence of rape than men. 72 Such evidence indic~tes that there is no 

justifi cation for requiring a ch8.rge of rape to be tried by a tiury 

contRining a specific proportion of women to men. 

10~. A fu:rther objection to the suggested reform is that ~t is 

i deolop;ically defecti.ve because it isolates the cr:1.we of :cape from 

oth8r crimes. Instead it is suggented that court administration 

shouJd be improved to encourage all members of the public to serve 

willingly to cut down on exemptions. The Sydney \vomen's Electoral 

Lobby recommends child care facilities t'li thin court buil,dings to 

encourage mothers with young children to serve. 

71. Report of the Advisory Group on ~ape, of. cit. P. 31. 

72. Criminal IJaw and Fenal Methods Reform Committee, SpeCial Report 
Rape and Other SeXUal Offences, 1976. , ,/ 
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104. A comment on the Heilbron Report has pointed out th~t if you 

reject the view that random selection is the best method of seeking 

impartial and representative juries, then you throw doubts on the 

anpropriateness of that method in all criminal cases in which the 

victim or the accused is a n:ember of a racial, national, religious or 

other communi t~'¥ having special interests and characteristics. 73 

105. The administrative difficulties are seen by some as an 

obstacle, by others as insufficient justification for abandoning a 

necessary reform. 

Equal Responsibility for Women for Jury Service 

106. In accordance with the spirit of the movement for sexual 

e~uality it is argued that the rules requiring jury service should be 

sex neutral. 

73. This was the basis for the Working Party's disagreement with 
the rgasm:lnian Law Reform Commission I s proposal. 

-----------.--:..------~--~~~----
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THE Cor~l":ITTAL I;ROCEl!.:DINGS 

107. Abolition of committal proceedine;s in sexual assault cases has 

sometimes bee~ called for and the question has been considered and 

rejected by various law ,reform bodies in Australia. However other 

less drasti.c suggestions have been made to ensure more privacy for 

the victj m at the committal stage.. T\vo of these, that committal 

proceedings be held in closed court unless the Magistrate otherwise 

orders, and that committal proceedings be heard by a legally qualified 

magistrate, h~ve been accepted and embodied in legislation. 74• 

It should be mentioned that S. 56 (1) of the Justices Act already 

provided that the room or place in which committal proceedine;s are 

heard is not an open court, and justices may exclude any person other 

than counsel, prosecutors or the defendant~ 

10(3. Ibnd-Up Brief Procedure 

In o:r:der to relieve 'the victim of the ordeal of giving her 

evidence and being subjected to cross-examjnation twice, it has been 

sugp;ested th~t a "hand-up brief" procedure be' adopted at the commi ttal 

stage. The Tasmanian Law Reform Commission recOTrmended that 

leBislation be enacted providing that in rape cases the complainant's 

statdtory declaration or signed statement be accepted in lieu of 
" 75 personal attendance. 

7L4 • 

'l5. 

~. 185 (2) Cri~inal Co~e added by Criminal Code Act (No.2) 1976. 
The New South Wales Crlmes (Sexual Assault) Amendment Bill e;oes 
further, and provides that any proceedinf.s in respect of ce~tnin 
offences may be held in c~mera. 

See also recomrrended reforms of RoyaJ Corrrd ssion on Hurr~.m 
Relationships, Ope cit., P. 187. 
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< -As the Working Party reviewing th I R ~ e .aw eform Commission parer pointed 

ou~, the Justices Act provides that in all cases statutory declarations 

may be received as evidence, but the justices may, if they think just 

cause exists, or shall, if the opposite party requests, require the 

witness to attend for further examination or cross-examination. 76 

In South Australia too, written statements may be tendered, but 

in sexual cases the complainant is no longer required to appear upon 

request by the defence unless the prosecution shows special reasons 

for requiring oral examination. Such special leave must be granted by 

the rragistrate. 77 The question then is, should the present position in 

Tasmania be changed to only accede to the defence's request for the 

victim's appearance if the magistrate 'd ' conSl ers speclal reasons exist? 

109. In favour of dispensing with the victim's appearance it is stated 

that the victim would be spared unnecessary distress and humiliation and 

no injustice would result, provided there was a discretion to call the 

victim \vhere necessary. The accused or h' b 1 ld b ' lS C unse WOll e compelled 

to consider seriously whether her presence was essential, and if 

dispensed with this fact could be used in mitisation by the accused. 

76. s. 57 (2) Justices Act. 

77. Justices Act, 1976 (S.A.). 
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1100 Objections on th~ grounds that the person accused of rape should 

not be treated differently from accused in other cases is answered by 

the W.E.L. proposal, which recommends the procedure for all crimes 

unless the court considers the presence of any witness imperative for 

compelling reasons of justice. 

'111. The vl.E.L. proposal in particular is rejected by the Director of 

the New South Wales Criminal Law Review Division, on the grounds that it 

is trunduly intrusive upon the proper function of committal proceedings. 1I 

He points out that occasionally when committal hearings do not result in 

committal for trial, it is because when fairly tested by cross-examination 

essential witnesses do not live up to the written statement prepared by 

the police. He a]so questions how the magi~trate is to assess whether 

"compelling reasons of justice ll exist. 

FOBLICITY 

112. Rape is a crime which commonly attracts sensational publicity 

causinr; further humiliation to the victim. It is argued victi.ms should 

be granted anonymity, not only tc protect them from hurtful publicity, 

:md to prevent distasteful and cheap sensationalism, bl)t to encourage 

victims to 'report crimes of rape (or sexual assault) to ensure that 

rapist~ do not escape prosecution. 

]'ollovTing recommendations by the Tasmanian Law Reform COJnmission 

th!lt legisl'ltion provide for non-publication of the complainant's name 

or address unless the court otherwise orders. S. 103 AB of the . --
Evidence Act was passed which provides that the court rna;y:, in rape 

cases, wake an order f9rbidding the publication of the name of any 

party or witness and any reference or allusion to such a party or 

witness which could disclose his or her identity if it is de,:;1.r.'lble to 

do in the interests of administration of justice. 
o 
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, 
Criticisms of S. 103 AB Evidence Ac~ 

113. It has been suggested that this measure is ineffective because 

although it is within the court's power to prohibit publication, it is 

frequently not asked to do so, and so the aims of relieving the victim 

from further distress and encouraging the reporting of rape are 

frustrated. 

114. The criteria for forbidding publication are vague, and satisf.actory 

criteria would be difficult to formulatec The practice of ordering non­

publication must inevitably be uneven depending upon the victim's 

knowledge of her rights, the attitudes of the prosecution and the 

discretion of the judge or magistrate. Since the complainant is seldom 

legally represented the question also arises as to who is to apply for 

non-publication of names and addresses. 

115. Thirdly, it can be criticised as being t60 narrow, by applying only 

to proceedings in rape cases. Victims in other Cases of sexual assault 

should be protected by legislation, the discretion of the press cannot 

be relied upon to refrain fl:'om pUblication. 

The following alternative is available:-

116& ~rohibition of Rublication of names etc. of victims in raRe and 

sexual crimes. 

The Heilbron Group recommended that complainants who allege f'ape 

should remain anonymous, however ~ judge, upon application in chambers 

at any time before trial, should have the power to dispense with 

restrictions on publication in exceptional circumstances, namely 

where the actual identity 0f the complainant is essential for the 
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discovery of potential witnesses. Breach of anonymity should be a 

d . d 78 criminal offence and a suitable penalty should be eVl.se. 

but 

The Advisory Group's terms of reference were confined to rape, 

in Vjctoria, there is a provision which prohibits publication of 

"nd particulars of victims of offences of a sexual or unnatural name n 

kind unless the court grants leave to publish. 79 Similar legis1ation 

exists in South Australia (publication of identity of victims of 

sexu81 offences is forbidden unless the Court orders it or the 

consents) Western Australia (confined to rape) and Queensland. 

victim 

117. These proposals 8re open to the criticism that they tend to make 

the offence of rape and other se~lal offences more anomalous than 

at present by creating special provisions with regard to them. 

Perhaps the answer is that sexual offences are generally treated more 

attentively and sensationally by the media than other crimes, and th~ 

victims of sexual offences are in a peculiarly embarrassing situation 

justifyinB intervention. 

118. Secondly, there is an argument that it would be (lUit~ unfair that 

the complainant should be anonymous and not the accused.. But the 
i/ r'lti.0n8.1e behind recommending anonymity for the vi ctim (to encourago 

78. 

79. 

The Heilbron Group Report, Ope cit. ParaB. 1F>3-16f>, 174. 

Judicial Proceedin~s Reports Act 1958, S. 4. 
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reporting of rape and protection from hurtful publicity) does not 

apply to the accused. He should be treated on an equal basis with 

other accused persons, and proposals that accused persons should be 

given snonymity before conviction is another issue. This is not to 

say there are not good reasons for suggesting that the accused's 

identity should be concealed in all cases until such time as he had 

been convicted or at least committed for trial. 

119. A third criticism is that any furtr'er restrictions on 

information about trials playes too much importance on the victim's 

ri.f,:hts to privacy and too little on the public's right to know. 

The balance between this conflict of interests has to be resolved. 

F'LAC~ OF TRIAL 

120. At the National Rape Conference it was agreed by a substantial 

majority -

"that particular problems arise for rap~ victims in country 

towns and that therefore approuriate authorities should be 

obliged to grant a chane;e of location for the court.hearing 

on application of the rape victim if she feels she is placed 

in a posi.tion of embarrassment or personal difficu1tyl1. 

The New South Wales Women's Advisory Council to the Premier 

pointed out that victims in suburl;>an areas have similar problems 

maintaining their anonymity and therefore formulated a more general 

proposal. 
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'l'I}';E LIr':IT ON FROCEEDINGS 

121. Time limits on proceedings have been suggested for rape cases. 

The Tasmanian Law h~forrr Commission Report recorr~ended that in 

ra-pe cases the trial be within 3 months of cOlIimittal unless the trial 

judge gives ~n extension for reasons stated. 

The Victorian Report makes a similar recommendation, and also 

a recow~endation that cowwittal proceedings should not be commenced 

later than 3 months after the laying of the charge. The new Victorian 

amendmp.nts to the Crimes Act have partially implemented this proposal. 80 

Tri8.1s in rape cases must be corrmenced within 3 months of cowmi ttal or 

charfe in cases of no committal. 

1?2. Thi s proposal ';,s surported on the cbvious grounds of not 

'Prolonginr: the anxiety of rape victims. Others would argue that all 

cases shouJd be heard as soon as possible, and rane ca.ses should not 

bp. unduly particularised unless there are compelling reasons for 

(] oing so. Rather the position of the rape vic1c im c01!ld be ameliorated 

by eauab ng rape and sexual offences wi th other offences as fur as 

l'oGsibJe. 

123. The Horkinr; IJarty reviewing the IJaw Heform Commission's 

recorrmf'ndations rer.;n.rded a time limi.t on proceedings aR wrong in 

princi.pJe Fl.nd impoflRible to administer:-

liTo arbi.trarily e;i ve priority to hearingfl of rape cafles over 

cases vlh~.ch may be more deserving of early hearinr; wi thout 

regard to such factors ••• (availability of witnesf,..;.<S, 

complexity of the trial) ••• is wrong in principle." 

80. s. 359 A Crimes Act 1958. 
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.IV. TREATMENT OF VICTI~S 

124. Concern is frequently expressed about the unsympathetic and 

sorr:et1.mes hostile attitude of police to rape vjctirr:s and the 

inadequacy of assistance to the v-i.ctim to cope with the social and 

psychological trauma following the rape and its investigation. It is 

further sugg:ested that the financial compensation availnble is 

inadequ9.te. 

THE POI·ICE 

125. The police are criticise~ because some of them appear to consider 

that unless there is physical injury, rape is not sufficiently serious 

to r.Jerit police intervention, and because they are pre-occupied with 

the falsity of complaints.. Research carried out for the Royal Commission 

of Huwan Relationships indicated that twenty-eight of forty-four 

experienced police officers stated that the possible falsity of a false 

complaint was uppermost in their minds when they first received a 

compJaint. Such concern to establish the authenticity of the 

complaint is said to sometimes lead to cynical and harsh inte~rogation, 

and to rejection of vaJid complaints. Such impressions of police 

atti tudes ~o rape di. scourage potential complainants from r t· -81 epor Jng. 

11
1
he rrohlem of false complaints is denlt wi.th in some detail in 

I\ppendix A. Lengthy delays and prolonged and repet'l.ted questioni ng i.s 

another source of criticism of police treatment of rape victims. 

l"Jany suggesti ons hnve been made to change police procedures to 

aChieve r.1ore considerate treatment of rare and sexual RSSD.UJt victims. 

81. One third of a group of referrals to Sexua1 Assault Referral 
Centre in Perth W",A. r;ave police related reasons for.not . 
reporting rape to the police. Lee Henrl. 
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• • Rape or Sexual Assault Squads 

126. Special police squads to deal with sexual offences have been 

suggested for "main population centres". These squads should be 

specialJy trained and composed of equal numbers of men and women of 

e'~ui v11ent rank and experience. The needs of these squads should be 

borne in mind v-Then recruiting and training new polic,~> 

127. Rape squads h:.:.lve been formed in some states but elsewhere they 

are opposed. In Tasmania the police oppose the idea on the ground of 

"constraints imposed by ~conomics and demography". Instead it is 

su~gested th3t the training of police be improved to "better enable 

every police officer to compassionately deal with a rape situation".82 

128. Otper re.!3.sons given for rejecting a rape squad are that they 

are only viable in areas where there are no fewer than 200 offences 

per year, hiBh concentrations of population in a fairly small area, 

qn1 sufficient number of women detectives.83 

Police Education 

129. Suggestions are frequently made for improvewent in police 

education. For example, that courses in crisis intervention, with 

snecjal reference to jdentifyjn~ crisis situations and the needs of 

sexual Ftssall1t victims should be avail"lbJe to all police officers. 

8? C. H. Fogarty, OPe cit. 

83. Interdepartmental Task Force Report: Oare f'or Victims of 
Sexual Offences. 
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. ~It has also been suggested that training courses should seek to 

reorientate current police views about rape, myths about victim 

preci1)itation should be exposed together with training in 

i.nterrogation procedures, counselling and reaction to stress in rape 
cases. 84 

130. The Tasmanian Law Reform Commission in its report stated _ 

"The manner ; n Wh1· ch the . . t· 1 
.... - 1n1 la complaint is received and dealt 

wi th is most j.mportant. T:lere should be a sympathetic and under­

standinE hearing given to the complainant in as comfortable 

conditions and as speedily as possihle •.• 

The way in whi.ch the complaint is received and recorded and the 

nature of the interrogation and matters of instruction in police 

procedure, rather than strict law reform. It is however sugEested 

that information should be sought from Victoria and ~ueensla.nd, 

both of which states have police procedures whereby selected ••• 

police offjcers undergo special training courses in how to deal 

w:i.th rape cases, from the initial complaint through to triaJ. 
. -

Secondment of trained officers from other state forces mie;ht be 

worth conSidering, to help train our own officers if necessary. 

in thi.s field." 

131. The 'l'af1mani.an Pol i ce Academy has for some ye~rs had training 

prop;rammes for its cadet officers in how to deal with seYUal offenders. 

84 .. <;-; 

P. Wilson, The Other Side of Rape, F. 96. 
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• -The week long course entitled "Victimology", covers legal and 

~ forensic matters and makes considerable use of outside speakers to 

f 

deal with the sociological and psychological aspects of sexual crimes, 

anxiety reduction techniques and crisis intervention. From time to 

time speakers from groups such as \{omen Against Rape address the 

cadets at the Police Academy. Cadets are given written instructions ". 

on procedures to be followed in intpTviews with victims of sexual 
'I 

offences. These instructions do stress the need to treat the victim 

tactfully and compassionately, not in an accusatory manner, and, without 

comment on such ~atters as provocative clothing or the dangers of 

hitch-hiking. Matters are included however, such as the section on 

false complaints, of \vhi ch objection could be made on the grounds of 

overemphasis and reinforcement of sceptical attitudes towards the rape 

victim. The Victimology course is only available to cadets, and senior 

nolice officers who have not undergone the course will be more likely 

to be involved in investigating rape complaints. In-service training 

programmes may be worth implementing. 

Other Reco~mendations 

132. Other recommendations which are not dependent upon the formation 

of a rape squad include increasing the number of women in the police 

85 force, - that po] ice npend minimum time with the initial intervievI 

~nd rogard all complaints as medica] emergencies and that women poljce 
e6 offi cers be cnllp.d immed i at .. , ly a complaint of rov.ual 8.:;caul.t if) made; 

85. National Rape Conference, Resolution 14 

86. Report on the Interdepartmental Task ]'orce, P.. 2. 
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that a complaj~ant should be given the choice of telling her story 

ini tial. 1 y to a feral e officer; 87 that a simple protocol be used 

incorporating information such as time sequences to enable subsequent 

evalu~tion as well as to providing a guide for initial and main 

interviews and to reduce the need of repeat~d ouestioning;88 

th~t the police should inform rape victims of the existence of a rape 

crisis centre; th~t a police wom~n should accompany the victjw to 

court unless the victim desires otherwise; that court procedures 

should be explained. 

133. ~valuation of these recommendations necessarily reguire~ sowe 

understanding of the current position in TasIPanin in relation to the 

receipt and jnvestiBation of complaints. The Police Standing Orders 

w];j ch dea.1 T,tli th such matters are not available to the n;eneral b' u pu ] ].c, 

hm·rever the wrj tten instructions to police cadets rela'tinc to inter-

vi, 8win l?: victlIrs of sexual offences :~re enlj p',hteninq:. Thes t 
c. c e sugges , 

inter alia, thnt -

(i) tl . 1e vlctim be given the choice of bein~ interviewed hy a ~nle 

or female officer. If preferenc . h f '- e J £; S own or a mal e, a pol j ce 

h'orr:m shou] d be on stF.l.nd-by, to give aSf1ist'mce gene'rF.l.lly, to 

accompany the victjm to the medical suro'ervv, to be t when t:l rresen 

she i.s nhotof~rRphed F.l.nd to take pOEH"ession of }ler cl othirw; 

L~w Reform Commission, P. 6. 
:> 

Report on the Interdepartmental Task Force, P. 2. 

(, 
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(ii) ensure that immediate medical attention is not necessary; 

(iii) to conduct the interview in a quiet and private room and to 

ensu,;'e the complainant is as corefortable as possible; 

(iv) allo~ her the choice of having a parent or friend present; 

(v) advi.se parents or relatives th'J.t supportive medical treatment 

may be required; 

(vi) sug~ests medlcal examinations are best conducted by a Government 

~edical Officer, but the victim be given a choice of medical 

practitioners if she expresses such a desire; 

(vii) the interviewing officer should advise the victiw that he or she 

\dl1 be available to give any assistance, to discuss any 

emotional problems, to assist her through the comrri.ttal 

proceed i n[:s and the trial, and to familiarise her \'11 th court 

proceedinf,s; 

(viii) during visits the interviewer should assess the victim's emotional 

condition and advise fllrther medical su-:,portive treatrr.ent if 

necessary; 

(i.x) expJ ain court procedures in advance; 

ex) e:xnlanations in cases of acquittals. 

1 ~4. Police instructi..ons to tr3.inee c8.dets l'lQuld seem to sati f' f'y Irr-my 

of th~ recommendations specified in pnra. 131. l{owever it has been 

sup:;:,er.ted tlJ::;l.t the exi sti ng rractice is ad hoc, 13,"!"1CJ nPDends toe rfuch - , 

o~ the individual police nffic~rs involved. It Dcerre, for eX8mp]o, 

th'~t it i..s by no means an invariable practice thl.t a worran p01-i ce 

officer 3ccomranies a victim at committal proceedinBs~ It is claimed 

j mproverr!ent 1r. the····treatment by the police of viet; rlS of rape cannot 

be achi ev'ed by mere admini strati ve changes. Lee;i..sla.tion in the forrr. 

of a code of procedure for police officers is necessary~ W.E.~. 

recormends th2t this should cover all dealings with the public, 

l , 

, I 

1 
4 

I 
]0 
1 
'I 

. -71-

, . 
victims, witnesses and offenders. Th' Id k 

18 wou m~ e both the police 
and public a~mre of the standards and 

procedures required, and help 
ensure adheren~e to such procedures. P 1" b ' 

o Ice elleve criticisms of 

the~ are unfounded, legislatively imposed standards w~ich must be 

complied with would satisfy the public that tnis js so. 

1'7 I::, 
... . ..'~ r o:"'[;ib1e object~ on to a code of procedure I' s tl·la~: the 

- pr~mHry 
obJiE~tion of the n,.olice lOS law f t 

en orcemen and there is a need for 
discretion in the hllndling of the victims of .~ll ,,, crimes including 
sexu·gJ. 3.8s!.J.ul ts. .A "ode of mandato d 

- . ry proce ures for dealing with 

victi~n and witnesses may often obstruct law enforcement. 

r":':IJTCAI· /1.': . .0 cor:nnE.'Y C.A.HE 

13G. The existi.np: position 

In March 1978, the flinister for Health publicly announced that the 

major public hospitals in Hobart, Launceston, Devonport and Burnie have 

set up npeciaJ rape counselling and care service for rape "t" '[fe 
. VIC 1.ms. I 

stqteci trJ:lt eBch hospital had arranged for experienced and sympathetic 

doctors to be calJed in at any time to eX13.l1"ine and care for victims of 

se'XlJ.9.1 assau1 t. Guidelines for use by doctors have also been 

cirel11ated to those doctors likely to "0ecome i nvol ved. 

However it wnuld now seem that a centre with a panel of doctors 

is opcrati nr onl;:l ,at the North-Western General :iospi tal. In I,aunceston 

and Hobart there h'3.ve been objections which have prevented ei. ther 

nan~lR of doctors or centres getting off the ~round.. It' 
~ u 1 S nuesti oned 

whether the popu1 "ltion in Tasmania and the small number of sexual 

assau] ts warrants full-ti me centre""> set up l' . _ exc uSIveJy to deal with 
sexual. aSflaults. Accordingly the RO~~l Hobart Hospital is not "11' WI J.ng 
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, to change its present system in which a rape victim is taken to 

casualty and a gynaecologist is called. 
~ 

There are no rape crisis centres in Tasmania. 

137. IV.ed ical facilities, standards of medi cal treatrrent, and follow-up 

caro ~rovided for victi~s of sexual offences are said to be quite 

inadequate. 

At the ' I T) Conference thi.s need Vl!J.S reflected in the Nat~ona nape 

followin~ resolutions:-

d 'funding must be ~rovided for the IIth8t adequate an ongoJ.nfJ; 

establishment an'l or con l u ~ ~ ~/ t'n ance of sexu~l assault referral centres 

in hospj tal s and that adequate and on':'oing funding must be provided 

for the establishment and/or continuance of autonomous rare criBis 

centres and women's health centres in the community so that vi,ctims 

of sexual offences may be adequately and sensiti.vely cared for in a 

centre of their choi ce 1l. 

"that sped alized and forensic trainj ng for medical staff working 

. l'S ep,sentl'al and that rarticular regard should with rape vi.ct1.ms . 

be pl?-id to the procedures adopted in Western Austr~)li~rr. 

Tn 'rasman iei.. d i ffi.cul ties have been encountered in atterr.rti ng to 

t J'n m.edl'cal and community care of rare victiIlls f~et f3.ny improvemen ,s 

implemented. 

Sexunl Al;pB.u]t Referral Centres 

138. These are sf'f~cinlist units in major hospitalD concerned with the 

t d cOlJnsell.J"ng_ of victims of sexual assault. ex~minntion, treatmen an 

The Sexual' Ass9.ult Roferral C0ntre in Perth wa's Austrn.lia.' s fi.rst 

hospital based centre. It provides a 24 hour, 7 day per w~ek Gervice 

for; rN'lle, and fema.le victims of sexual 3.ssault. It is staffed by a 
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team of female counsellors and a panel of female doctors, although if 

a victim T,ftIishes to see a. male doctor or counse] lor t'his can be arranrl"ed. 
'-' 

The wedical team is special~y trained in the forensic aspects of their 

liiorlr by the senior doctor on the -oanel. The cOllnselling staff consists 

of one fuJI-time professionally trained social io.'orker and other non-

profesrional counsellors ~~v are given in service training on crjsis 

i?1terventi.on and counsell ing of victims of sexual assault .. 

13<? l:lhen a call i8 recei.ved regardinc a recent assault the victim is 

advised to co~e as soon as possible tc the Hos~ital's Errergency Depart­

ment. Upon arrival vicJ~'i ms gC? imrrediately to the centre, by-passing 

normal Emergency Department Routine. Initial contact is with a doctor 

and counsellor and further contact is with the same doctor and 

counsellor avoiding unnecessary renetition of the victim's story. 

P
0 1ice involve~ent is discussed ~t the commencement of the interview, 

as this determines the nature of the medical exarrination, and if the 

police have not been informed the Centre attempts to give information 

and sunport to enable an informed decision to he made regard~n~ 

renorting the offence. No attempt is made to encourage or 

discouraFe re~oT·tinr... The medical examination is then undertaken. 

'rhi [l invol yes physi cl11 eX,'1mi nati on and trc::t.tmerlt of i njurie.s, 

co] J (~ct; on of medica} evi.dence if th,f,. offence hns been, or is to be 

reported, discllssion and treatment of possible prer;nnncy and 

veneren 1 di sease. }'urther mad i cal foJ] ow up conti nues at varyj ne; 

interv'11s for up to 12 weeks, at which the counsellor is always 

'Pr8s flnt. 

The ai.m of counselling is to assist victims with any emotional or 

psychological, social or practical proble~s resulting from the 

af3f.H1.uJ t. 
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A shower is provided, and new clothing if necessary, and the 

victim in then transported to their acco~modation or to police 

head1uarters. If the victim requires admission to hospital, care is 

continued on the ward by the originRl doctor and counsellor. 

140. Before leaving the centre victims are given an information sheet 

explainine how to contact the centre, telephone numbers to contact their 

doctor or counsellor at any tiwe. When medical follow-up is required 

information is supplied about general follow-up available, and 

inform'~tion on compensation. If a victim vii shes, the counsellor wi 11 

accor.Jp8.ny her/him to court hearings and other legal consultations. 

Good liaison exists with the police, and they are the major single 

referrinp; source. There is a "liaison detective sergeant", wi th whom 

any probleJTIs, complA.ints agA.inst police, or queries A.re discussed. 

141. Th8 centre :::tlso has an important educationaJ role involvinr.: the 

polj ce force, social workers and the medi.cal profession. IJectures and 

ner.Jlnars are also run in schools and wi th corr,munity p;roups in an IltteT'l11t 

to chllnp.:e the att~tudeG of society in r;eneral to rape and rape victims. 

14-2. The New South URles Task Force recOI)'nen~]ed that seX11al offence 

uni tG be ept:{blisherJ in seven major public ho~pj t:1.1s. It recorrn,ended 

t~Ht in the absence cf m:l,ior physical injury, crisi s cnI'e be the 

parn.mount consideration at the ini.tial contact i,.;ith tho victim, .;md 

evidence kit similar to the South Australian Kit. Police interro(~Rtion 

rhou1d fo110w the medical examination althou(';h it was conceded in the 

CR-se of pol ice intervi ews a sb ort i.nitial interroC".l.tion woul d be 

necessary before the police r~ach the centre with the victim. 
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At the unit a 24 hour on-call crisis counsellor should be 

available· and an interpreter service. Follow-up should be arranged in 

all cases for crisis counselling and for medical examination for 

prevention and diagnosis of V.D. and pregnancy. 

At least 6 centres have been established in hospitals in the 

metropolitan and outer areas. 

Panels of Doctors 

143. A rather less ambitious proposal is that lIall large public 

hospitals should have a panel of doctors trained in the examination and 

treatment of rape vi.ctims availa.ble to attend at any time of the day or 

night". The panel should include a sufficient number of women so that 

victirra would have the choice of being examined by a woman- doctor. In 

addition to treatment of any injuries and obtaining evidence for court 

proceedings, the victim could obtain advice and follow-up care in 

relation to mental health, venereal disease or pregnancy. The victim 

should be kept separate from other patients and if unaccompanied she 

should not be left alone.. The hospital social worker should see 

each rape v~ctim and advise her of available supportive facilities, 

arrangements for follow-up visits should always be made, as ·shock is 

sometimes delayed. Other features of this recommendation include a 

guide for doctors, and a pamphlet about rape for victims. 89 

" 
1'1 

--------~j~, ----------------------------~~----.----------------------------------// 

89. Royal Commission on Human Relationships, OPe cit., P. 181-183~ 
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, • 144.. Country Areas 

Sexual Assault Referral Centres, and "-panels of doctors" can 

only be possible in large public hospitals. In country areas the 

problem is more difficult. The Royal Commission on Human Relationships 

recommended that country doctors who might be involved in the 

examination of rape victims should be kept adequately informed of the 

procedures to be adopted and the matters to be investigated. A 

document was suggested, a guide covering the emotional reaction of the 

victim, how to help her clinical management, venereal disease testing, 

a checklist for purposes of evidence and information about referral 

services. 

~he New South Wales Task Force believed their recommendations for 

medical education generally and special training for government medical 

officers in crisis care counselling, medic}3.l examination techni.ques and 

requi.rewents, as well as the use of protocols for the collection of 

evidence and sexual offence evidence kits would improve the treatment 

of victims in rural and marginal metropolitan areas. 

Rape Crisis Centres 

145. The National Rape Conference expressed support for both sexual 

assault referral centres in hospitals, and autonomous rape crisis 

centres ::J.nd women's health centres in the communi. ty ~ to give the victim 

a choi.ce in the care Rvailable. Some may -prefer to e;o to an ass::l..Ul t 

centre in a respected public hospital but others way well find an 

independent rape crisis centre more supportive. 
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• '146. Rape crisis centres are usually housed together with other 

enterprises organised by women's groups_ TL 'd - Iley prOVl e counselling and 
su~nt·ort for the rape Vl'ctl'm. Coun~ello 1 h • ,. rs rare y ave prcfesEional 
trainl'nc..I ','. TIl . ey are cnosen on their ability to communicate with and 

assist victims rather than on academic qualificationso They work on 

a part-time basis for little or no pay. Th t e cen res offer a broad 
range of services including informat'l' on (for 

example, about abortion 

ser'.rices, V. D. clini.cs), telephone oounselling; person to person 

courJf3el1ing; court support (going to court with the victim); police 

a:1d medi.cal support (accompanying victims to the police and to 

hosnital for medical examinations); sneaking en~~p,ementsj and 

lessons in self-defence techniques. 

147. FroJlonents of rape cri sis centres ob,ject to hospital based 

sexual aosault referral units being the sole option available. 
Their 

main point is th~t hospl'tal p are not a f~ood 
Q . , environment to cure for 

r:n"\~ vict;.r~,r. (2ome r)'r\ 't' . 
v ,·, .. e VlC lms requlre no medical treatrr.ent Fl.nd to 

attend hospital would not be appropriate. They feel hospitals 

reinforce the feeling of helplessness generat~d by rape and the idea 

tLrJ.t only ~rofesnionals can help. Anoth r b' t· t h . e 0 Jec.1 on 0 .o~pi tals is 

th:3.t they discoura.o;e R feeling of identity, the victim is a "r:.:rre c;.\f?,e" 

qnd thi S riefe'lts the purpose of a woma . . n regaln1.n~ a sense of control 

over her own life. I.Jrivacy is a problem in ho.spi.t·d~, and not all 

d octorn :md nursns 'lre vm th t' v, s, pa e ,lC. 

s 
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148. Rare cri~is centres are not without their critics. In particular 
t~e ~01ic8 generaJly believe suc h centres are inhibiting factors in 

r',H")e investi['ations because of de ays In repor L L' l ' t'n~ to police and because 

~ t- f 90 Some complain of the counsellors di8coura~e the repor Ing 0 rape. 

rq1ical feminism and anti-male outlook of those running the centre. 

The l{oyal COP.'m i SSl.on on 1:' 'n T¥umqn Relationshins suggested Rape 

Crisi s Centrec should include amongst their counse]] ors a broader 

cross-section 0 ages f and outlooks so they can relate to a wider range 

of victiTn~. There also needs to be a better relationship between the 

. J] victims of the ' t police, with police infoT'm1.ng a _ ' r'lre cri ~'lS cen res an. _ 

of the centres ~nd the centres refraining from discouraeing e:·:istence 

renort~r.~ to police. v The Boval Comrrission :11so S~}p;f~ested that some 

rrinimurn level of trnlTIlng s.ou _ " h Id be re(~~ired before placing counse110rs 

in the position of advising rape victims. 

As stated previously there is no rape crlSl~ , 'c centre in Tasmania. 

An i nvesti.gati on by govermr.en au orl les, t th 't' medical practitioners and 

represent~ti ves of vmmerrs eroups into the f!3.ci.l i ties offered to rape 

vi ctir.!s resulted in a decislon • l' n favour of the settinl) up of hospital 

based centr~s rather thp'1 rape crisis centres. The main reason for this 

dr~c i ;oj on W9S that they are cheaper to run than ra:!!e crt sis centrcs Gnd 

~mall decentrrllized popu,lation. To Sf~t up and run a rr.ore sui t:lble to a ~ 

rape cri~is centre ~ 1',n "'l'lch of the maJ' or popvl atj on centref: in T~lsr:3.ni n 

funderj by the p-overnrrent vmul de very ex, ,,_ '. _ d ~ .rcn~l·ve Hospital based 

can utilise existing hospital social workers, ~nddoctor8 are centrer: 

Furthermore Rape Crisis Centres depend very much on call at all times. 

go. t OPe cit., P. Wilson, ~. cit., at P. 75. c. H. Fogar y, _ 

c 

" , . .,. , , 
?/ 

I 

f 
I 
1 
II 
if 

H 

~ 
II 
! , 
~ 
11 
,I 
q 
q 

il 
i! 
}I 
:1 
I 

'I 
il I, 
11 
iI 
i! 
" 1I 
il 
il 
! 

r 
f 
! 

'I 
I 
I' II 

11 
tj 
~ 

fi 
ij 
Ii 
:1 

~ t 
11 

~ !, 

II 
!i 

11 

Ii 
)1 

! 
1 
IJ 

!I 
\1 
rl 
II 
I 

I 
1 

'j 

,~ 

i Ii 

~ 

fl 
;( 
t" >--", 

" I 
~ , 

\ c , 
f 
~ 
l' 
! 
j<, 

f~ " 

" /: 

! , 
I 
1 
1 t, 

t L, 
I' , 
5' , 
i 
i 
t-l 

~ ; 
j 

h , 
I' 
1 r 
I 

I 
} 

L F>-, 
i "" 
l' 
I 
I, 
i; 
L u 
i' 
f' 

Ii 
j, 

11 
ji 
ji 
!; 

n 
1 
" 
" Jl 

" 

~ 
!' 
~ ,~, , ji,'; i ~ 

i 
'I 
il 
II 

~ 
I' ' 

Ii 
~ 
~ 
H I i'l 

ij 
Ij 
I, 
II .-,' tl {T )) 

-79-
. ( 

on voluntary work, and there are doubts about the availability of 
n''1O'L';~~h people to keep a 

~ntre running effectively. It is c.Jso 

recocnjsed that by utilizin€; the public hospitals and so working 

within the nystem, the referral clinics may well be accorded greater 

credibility and therefore be ~ore likely to Bchieve the attitudinal 

changes necessary to ameliorate the position of rrlpe victims. 

FI~{1u\fCI1U, COI".1:'ENSATION 

150. Under the Criminal In/juries Comnensation Act, 1976, compensation 

may be a'v[.3.rded where a person, suffers "injury" as a result of 

crimina,l conduct. Injury is defined as "impairwent of bodily or mental 

health" and "becoming pregnant". Tre maximum amount payable is 

~10,OOO.OO. 1J:here have been 43 actions brought under the provisions 

of this Act, three of wlJi ch have been j n respect of rape or attempted 

r'l.re. 'Jlhe damages awarded in these three cases ranged from #3, [50.00 

,. 7 ,035.00, :i.ncl udi.nC specific amounts for rain and suffering, economic 

los~ (where claimed) and legal costs. 

1;1. At le!1st h:o Sup;e-e.stions for change have been made. Firctly, 

t:,,~t th0 current maximum award to vi ctirr.s of crime should be incre,'~sed 
to ·!~P(),OOO .. OO (Royal Cornmissj on on Human Relatirnsbips). 

15? Sec0ndly, W.B.I. considers that an increase of this nature is 

not what i~~ re'luireri. Instead a scale of in,jury C'cm',cnsr.rb:Lon alone; 

the lineR of scal eF; used in Horkers Compensati on 1 r~~j,:~J ati on ~'h()ul d 

hp. adort0d as a mechanism for decjd~ng upon clnim!~, and the 8c;)1 e 

should be reviewable in relation to inflation rates. 

, 
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The'disadvantage of a flat upward lircit "'lith no guideline's as 

to how thls su~ lS. _ . . to be uroportioned in relation to harm suffered, 

is that it may involve unjustified disparity in awards made·by 

. d 91 and that inflation l.vi11 lead to constantly different JU ges, 

with the state of the criminal injuries recurrjn~ dissatisfaction 

compensation legislation. 

\I~\ ____________ _ 

:; !! /: cannot be levelled at tbe present Tasn;Fl.n; ~m I TbiH ;':c'riticj srr. 'IV! t 
. 1 l' are heard by the !las,er. noniti on. A] c aurs ,.. 
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19 .:§xisting L~';J (paras. 1-7) 

In Tasmania the law requires that to be guilty of rape j.t must 

be proved th')t the accused intended to have sexual intercourse ~vi th a 

Woman and that she dj.d not consent. An honest and reasonable belief in 

consent is a defence to the charge. For a variety of reAsons this is 

consi~ered by many to be unsatisfactory. 

2w J[munity of husbands (paras~ 8-17) 

~hose defending the immunity argue that abolition would result in 

unfounded and maljcious complaints,di.ffjculties of proof and 

cncQurarement of breakdown in frunily life. In favour of abolition, the 

i.trlr.'1'tm1 ty i 8 said to be archai.c, anomalous, unjust and contrary to 

pe-xua1 e
r
]ua15 ty.. Diftieul ties of proof, fears of unfounded complRints 

~ .. rrid in:i6erm:l.ning of family life are discounted on the grounds of laCk 

of sur5stance. For reaR'ons of' equality, justice and the need to 

condemfi violence it is claimed the i.tnmuni ty must GO. Compr.omi se 

:'oluti6'tis al"e rejected on principle and on the pr~J.ctical gr.ound of 

insuperable interpretative difficul tr. 

o ,!IDmggbt.:v:d.O.:('bo~Llli!de~ 14. (pa!'fls.. 18-21) 

!f::~;,' i t'i'libitt'f/l."61" tit'" siliip'fi C>'n! that ma 1 e F, und er the age 0 f 14 
C·,l"1 .... ,'" ,. ,'. . . . '. 

tiltrot .iC"hiev('! EJE!Xual r5enetr'ation is cr'i ti. cised as beine; unre'3:1 i stic 

a~!1 iiHi H&bi: 86mii eomiieritatbre. hbwever, feel the incidence of 

r:1F" coif.dttod b;Y "'oi,," \.tlldQ" 14 is too ilHlie;nifieant to >rarrant 
chqhee. 

i/ 
e 
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• • 40 Gender N elltrali ty (paras. 22-24) 

It isg,rgued that for reasons of sexual ef'Juality and clari.ty 

sAyual offences should be sex neutral. 

5. 'rJidenirv" the Concept of Se:;':;'mal Intercourse (naras. 25-28) 

the concept Of sexual penetration should be widened It i.s argued ~ _ 

to incluje orn1 8,nd anal penetration by means of the penis and the use 

of in8.nirr:::tte objcctF- in penetration of the vagina or anus. 'rb; [; it 1S 

srii rJ would ensure re('ol:nition of the seriousness of such acts and 

faoilitg,te amalgamation of ana1aBous acts on maJes. Some dis~ent from 

1 . t the ground that sucb conduct does not accord this pro~o[;a eX1S s on _ 

'tfith the popular concept of rape, nor does it involve the risk of 

prei~n~mcy • 

:' 6. A p;radatton of rape, indecent ass8.u1 t etc. into deerees of 

seyu~l assault (paras~ 29-41) 

Amnlp.;am:3,t:i on of existi ng sexual offences into one catef.;ory, 

p:r·-.l.d erJ accord in;::; to circ1JT!1stances of ap;p;ravat~ on and attr:lcti ng 

diffeY'r.>nt maximum penalties is envisaged as the important central 

frrmework :Lor reform of the substcmtive lqw of ranee In su:nport of this 

r'Y'onosal ; -I; j s arr;l.H"!d that by provid inr; a rRnge of orti ons rr:1d ed 

n6;~'or'J inc to se1'; ousnesf', that juri os ",rould he 1 ef;S r0.1 uctant to 

ccmvi ct, 1 t · 1d he more Hl,)D. ro~)ri ate 'md sentenci.nr: d; f~l)fJri ti (:£1 r,r-;n:l 1 (;f\ 1:J01J . . 

. rJ d :In() clari ty and certainty would he '1Ghi eved. CpTlosi rl[' the (),'lOl. e. , 

T'1'()f'(}[~:l1 it i r- arf,ued tb:"At J t \I-1011J d unduly restr; ct jud i.r.i f.tl 

di :;cT'et:i on, and th!::tt it 1.8 too confu8iDf~ .~nd corny-lex. Rqne 8 1 (;u1d be 

d' t' . form of criminal rrisconductbecause it is ~reserved as a 1S ln~~ ~~ 

well understood and eRtablished in popular th0u~ht. 
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, , 7. Consent (paras. 42-52) 

s 

An imnortant feature of the graded sexual offence model js a list 

of objective criteria such as force and threats, proof of which would 

avoid tbe necessity of Droving absence of consent.. The advantages of 

such an ~pproach are said to be first, that it focuses attention upon 

the ~ccu8el~cticns rather than the ~ersonal ch~racteristics of the 

vict1.m and the absence of her consent. Secondly, that it specifically 

identifi es i4hat j s proscribed, avoidine:: the problems of v-3.Eue 

~eneralised definition of consent. Some critics of such a provision 

fear it I';ould render some consensual sexual -'lctivi ty unlawful, and 

others doubt ito usefulness. 

2. Remova] of the Sexual Element (paras. 53-54) 

Someti::nes it has been suggested that.( the myths and sensationa,lj sm 

and sti~ma associated with sexual offences and victims would he best 

deal t i'Ji th, by i p'no!'in~; the sexual element of offences and deali ng with 

them under other lef:H3 e:rr.oti ve and broad cate€;Orie8 of the lavf. em the 

other hand, mrJ.ny commentators point out that no matter how labelled, 

th·::! sexual element of· offences cannot be rf~P.'1oved_ The hest thnt Celn 

be 10ne is ·to free the criminal J.aw of emotive terminoloBY such as 

lI
rane" and to deal wi th Gexual nS!;;[.wl ts in as much the same wo.y as other 

crimAS ns possible. 

(). Aria ll';:.l.mtl.tion of Rape and Indecent ASf1:,.ml t (rrl.ra.. 55) 

This h~s be0n su~~ested as an alternative to the graded sexu~l 

offenc€: model. 

" 
10.. Exi sti.ng Law (para" 57) 

,c:o..-... 

'rhE-:re is rruch dissat'1sfaction 'ttli th the vf~ri O'!)s ev'; dent; 'lry rules 
appl:i cabInl to rape cases.. It i.s subU'i tted they llnr1E~cessa:d ly 
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~ hurniliate, haru.ss and embarrass the victim, discourage the reporting 

of rare nnd distract the jury causing acquittals in clear cases. 

11. Frior Sexual History (paras. 58-70) 

At co"'rron law the prior sexual history of the complainant ma.y be 

a~.1misr::i 1.] e if releva>;t to a fact in issue or to credit. In T'3.srnania, 

cross-examins.tion of the aJleged victim as to prior sexual behaviour 

is forbi d-:3 en by strJ.tute if it is relevant only to credit, but seyunl 

histcry evi (lenCe is still adr:1issibl c j n many cases. The arimi .:'[;ion of 

suc1~ ev:i 1e-;.ce j s opposed bec3.'Qse j t is both extremely embarrassinr.; 

to t,,~~ vi.ctim and hip:hly prejudicial to the Crovm f s cnse, 1 ea ii nc to 

wron~: acnui ttal s. 1'0 date t1' e rE;forms in Australia a.re clairred to be 

inadequate, unnecesffarily non-uniform, full of loopholes and some say 

their only effect has been to prolong the trial. The following 
" 

sllcgestions have been made to alleviate the problem:-

(i) the exclusionary approach - a s-catutory proh:Lbi. tion of evidence 

wit~ narrow a.nd specific exceptions; 

(j i) the procedural ap-proach - the eliminati.on of specia.l rules 

] - c bJ e -1-0 rape, and the e' r:).ct 3."!"'pl i.cati on of f .. ,ener'.\l rules a. rn. J a . _ l· 

of evidence; 

(iii) the discretionary approach - closin~ the 100rhoJus of the 

exintine; statutory amendments to the cormon law rules. 
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. ~ 2. Co~roboration (paras. 71-83) 

By a rule of practice a judge is required to warn the jury that it 

is danf,ter01]S to convict of rape unless the evidence of the compl~1inant is 

supported in some material respect. The crimes of indecent a~sqult, 

'Y),rocuration, defilement and acts of unlavJful carnal kno\t,'ledge are required 

by the ey.~ress terrrs of the Criminal Code to be corrobor~ted. The rule 

is juptified on the grounds of the danger of false accusations, the ease 

'il; th 'tlh..ich complai nts may be made, the di.fficul ty of disproof and the 

need to off-set the jury's natural bias and sympathy for the al1ep:ed 

victir.1. The corroborati on rules are challenf.!:ed on the [5rounds that 

they h~ve mltornatically caused ~he aJleBed victim to be rlaced under 

undue suspicion and consequently discouraged tte roporting of I'm e. Irhe 

aJ.1e!""edl;y hif';h incidence of false complaints is denied on the basis of 

lack of sound empir1cal support and the claim that rape is a corrplaint 

easi ly F:'tde and diffi cult to disprove is rej ected as be:i ne: entirely 

unAupport~ble. Abolition of the rules of law and practice re~utrtne 

cOl'r(;()()rati on is reconr.ended b;)r its cri.ti.Cs v:i t"ll. the proviso that tbe 

tri q 1 judge should alert the jury of the determinants of cre 1 ; 1); 1 i ty 

'·JU.l h"v~ 'lD "..mfett~red di.r:creti on to cOr.'rnent :upon any ev:i. dencf') ,'.18 he 

;:onn fit. 

Comnlaint (r~ras. 84-89) 

On H. chnT'p'p. nf Y"'re .'md kindred offf;ncer~, the fnct that ~l cGH:plnjnt 

\v,D rrnde by tI,e v;c;f';;n' shortly after tllC allRgeci offGnce, ana thR 

p!3.rtic:1l1·~rB of such H cOMplaint are admir..c:;ibJe as f'vi.denc~~ of' l,he 

c()rJnist€'nc~T of' the vi cti.m' n story, but not as evid(m~e of the f:lCts on 

\-.. H (,l! the c.ompla.int is baseo. She also rP1.y be crOfW-By.ar';ned nr. to her 

f'd.lui'e to m~.'l"e an eQr1y comp] ::.ti.nt. The ru] P. in cri ti c; ~lec1 ~J.~' beinp: 

t.\nfl.chrc.n;F;ti c, heCFl1}Se it is 'based upon the now erroneous aR:Trrl'tien thr!t 

n 70mnn T'J3.il eo will i.rrimediately compJ3..in n.bout it. It is {:tlso l)ointNl 

(,)llt th'it the rule is Very crnfusjw':,to cjuries. 
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1LJ. Un~:lvlOrn .=Jtatements (paras. 90-98) 

The ~i~bt of the accused to make an unsworn statemp.nt f~om the 

~0C~ is defended, mainly on the grounds that jt assists those accused, 

VIho by reasons of lack of educatjon, intelligence or fluency, are 

'm3-hIe to do themselves justice in the 1tiitnes~ box. It j s. cri ticised 

as be~ r:t': anachronistic, and liable to abuse by the introduction of 

ot~:erHise inadmissi hIe evidence. 

15. Composition of Jur~es (paras. 99-106) 

In Tasmania women are not automati.cally included on the ,iury roll, 

an'l the roll an] therefore juries are frequently composed of I!lore 

II'!lles than females. It has been recommended that i.n raDe trio.ls, at 

least si.x or four members should be female to ensure a proper balance 

of views and an impartial jury. This ~roposal has been crjticised on 

t1lrp.e m:-dn grouJlds. LPirst, th.qt evi dence has shown th:::t the Eex 

(.::nT!"posi ti on of jurie.s mnkes no sj gni.ficant difference to verdj ctG. 

Secondly, i t involves the introduction of even more s-peci.gJ rules for 

rqpc, f1j:rt'her isolating it from other crin,er;. IPhirdly, i.ts. ad0Tltion. 

wClul rl throvJ doubt on t~e arprorrintenes;: of random sclecti on of juries 

; n other cases, e. F'. where the vi ctim or the acc1wed is a ITemher of n. 

rri nor'} ty !,:roup. Hather than ab~mn oninp: randoIT' pe1 ect ion, j tis 

:~U.· '1:e:' Led trw Jury Act be :imended to ensure women Hre eoua1] y ]. ittble 

for ;jury fH~r',ice as !ll~J.lefl, or that conrt adTTiini8tr~ltion ~J.nd f<-l.Cili.ties 

be i~n~oved to encourq~e aJl wpmbers of the Tublic to serve. 
·0 
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1r;. COF~ittal Proceedings (paras. 107-111) 

In Tasmania there is legislative provision for the admission by 

consent of statutory d~clarationB as evidence at committal hearings. 

It has be-n suggested that this provision should go further, and the 

anpearance of the victim should be dispensed with in all cases (or in 

case8 of sexual assault) to avoid unnecessary distress and humiliation. 

It is claimed no injustice to the defendant would result frOID such a 

procedure provided the magistrate could order the personal appearance 

of the victim if special crounds or compelling reasons of justice 

exist. c.' } • 
DllC 1 a move 1S opposed by some who consider it unduly intrusive 

upon the proper function of committal f'roc~ed;ngs and to involve too 

IT.ucb difficulty in assessing whether adeouate reasons for appearance 

exist. 

17. Publicity (paras. 112-119) 

Section 103 AB of the Evidence Act provides that courts may in 

r.1pe cases, make an order forbiddinp.: publication of the nt:!.me or 

disclosure of the identi.ty, of any narty or witness. It is arFmed that 

t"l s pro vi sion is ineffecti. ve Rnd inadeouate to protect the victim from 

emh;)!'rasf;jnt~ puh 1 i ci. ty and to encourage the reporti. ng of rape. Fj rst, 

because courts frequently no not invoke the power, secondly the criteria 

are too vague and thi.rdly it is too narrow by applying only to rape and 

not to other seXllal offences. An al tern:lti ve sUf.'t!.esti on j 8 !3. provi don 

wU c1'1 i.n ca:=lOS of all sexual ofl'(mces invarL!bly prohibi ts puhl i cat; cn 

of ttl!> identi.ty of the victil(unl eES the c .. urt grants Jeave. Thi.s 

proro~al bas itself attracted the criticisw that is too great an 

encro")chment upon the public's riRht to know and it i.s also unfair to 

the accused who is not sfmilarly protected. 
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. '18. Place of Trial (para. 120 ) 
\ 

It has been suggest~d that victims of sexual ass':tul t sho-uld be 

entitled, in country areas at least, to obtain a change of location for 

the court hearing, if she feels she is placed in a position of embarrass-

ment or personal diff5cult~. 

19. Time limits on Rape Proceeding§ (TIaras. 121-123) 

To avoid nrolonging the anxiety of the victim, time limits on 

j nr.ti tutj np; nroceed i nrr,B for rru'e hRve been recolT!rrended, usual1 y of 3 

montb:-: frmp cb!3rr;e to commi tta~, and 3 months from committal to trial. 

It is opposed on the ground that it is ".Trong in principle to single 

r!Jpe out in Guch a way and it would be very difficult to administer. 

2(. Rape Sguads (paras. 126-128) 

R:1.pe squads of specially trained men and \'10men police officers 

rw.ve been suCgested with the aj m of providinr: ITlore informed, sympathetic 

and efficient treatment of victims by polj ce.. In frasman; a OppOfl"l t:i.on 

exjsts on the grounds of economic viability. It is claimed a rape squad 

is only vi able ltlbe:-e there are at least 200 offences per 

""J'eFJr :i n a reRsonubly small area. 

21. Poli.ce :b;ducation ("paras. 129-131) 

It has been suggested police education should incornorate in­

servine ~nd cadet crisis intervention programmes with special reference 

to the needs of Vi.ct"llI'S of 8exual assfl.ul ts. It is said such courfJes 

r.hc.uld also seek to expose the myths about. victim precipi tation and 

f:l1se complaints. 

i I 

. , 22. 
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Frocedure on receint and investigation of complaint (para.s. 133-

135) 

Changes to avoid repeated and lengthy interviews, to provide 

immediate emotional support and medical treatment for sexual assault 

victi~s have been suggested. These include increasing the number of 

women in the police force, short initial interviews followed by 

immediate conveyan~e to sexual assault clinics, the use of protocols 

to ~uide intervi ews, accompanying the victim to all c :·'urt hearings and 

e")~plan:J.tion of court procedures. To ensure compliance VIi th such 
r 

standards le~islatjon in the form of a code of procedure is recommended. 

23. Sexual Assault Bererral Centres (paras. 136-143) 

Sexual Assault Referral Centres hCi.ve bep.n set up in many public 

hosnitals on the mainland and are operating successful1y. They 

provide II'.edical examina.tions, initial and follow-up medical treatEent 

and counseJ.ling for victims of sexual assault. An alternCltive is a 

panel of doctors who are informed and sympathetic about the prob1ern 

of vi.ctims of sexual assault. On ca11. at any t:ime to attend at the 

pub1 ic hoopi tal concerned, they could provide' immediate medical 

ex:unination and attention, and tben each victim vlQulct be seen as a 

matter of course by the hospital social workers. 

?4. Country Areas (para. 144) 

Special education "in crisis counsellinr; and medical eX~lm~ nati on 

techniques for sexual assault victims by government medical officers 

and other doctors working in country areas have been Sllp;[:,0sted. 

Sexual evidence kit 8 and protocols for the collection of ev; dence h :lve 

~lso been recommended for distribution. 
, , 
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25. Rape Crisis Centres (pal'lS" 145-149) 

These are indspendent centres providing counse1ling anr support 

for rape vict;ms in a non-medical environmentn They provide an 

'11 tern!~tl ve to the victim wco is reI uctant to attend a public 

\]Jos:pital. ~he viability of rane crif'':'s centres in Tasn;nnia is 

doubted. 

26. Financial Compensation (raI1as. 150-152) 

Increases in the current maximum awards to victims of crime 

av .ee , • _ b e b n recommencied An alternatl." ve 1." s tbe substitution of a sCale 

of injury compensati.on similar to the 'vJorkers I Compensation Act model. 
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QUESTIONNAIRE 

Jmmunity of Husbands (paras. 8-17) 

Do you consider the exemption of the criminal liability of 
busbands for rape should be:-

(a) 

(b) 

abolished . . . . . . . . . . . . . . . . . . . . . . . . 
retai.ned . . . . . . . . . . . . . . . . . . . . . . . . 

(c) abolisaed where the parties are 
"1' . til lvlng apar .................. . 

(d) abolished in the fol1oFing cases _ 
actual bodily harm, or threats of 
bodily harm, acts of gross indecency, 
or threats of the commjssion of a 
criminal act against any person 

• • • • • • • • • • • • $ • • • • • • • ? 

Ir!1ITIuni ty of r.mler; under 14 years (paras. 18-21) 

Do you consider the irrebuttable presumption that males under 
14 years of age are incapable of achieving sexual penetration 
should be abolished? 

(a) yes .............................. . 

(b) No •••••••••••••••••.••••.••.••••.•• 

Gender neutrality (paras. 22-24) 

Do you consider sexual offences should be sex neutral? 
(a) yes ••••••••••••••••• : .. ,. ••. o •••••••• 

. ,) .'-{ 

( b ) No.. • • . . • • • • • • • • • . • ": ~. r~' • • • • • • " • • • • • 

vTidenir.:g'the definition of se}"''Ual intercourse (paras. 25-28) 

Which of t'he following should the definition of sexual intercourse 
include ~ .' 

(a) vaginal penetration by the penis 

(b) anal penetration by the penis 

(c) oral penetration by the penis 

(d) vaginal penetration by means of 
inanimate objects 

(e) anal penetration by means of 
inanimate objects 

(f) vaginal penetration by other 
parts of the body 

(g) anal penetration by other parts 
of the body 

· . . . . . . . . . . . . . . . . . . . . . . . . . . 
· ...•........•....... .. -.... 
• .•••••••• e _ ................ . 

· ~ . . . . . . . . . . . . ~ . . . . . . . . . . . . 
• • • • • • • • • • • • • • 5 • • • • • • • • • • • • 

• • • • • • • 4 • • • • • • • • • • • • • • • • • • • 

· . . . . . ~ . . . . . . . . . . ~ . . . . . . . . . 
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Categories of Sexual Assault (paras. 29-41) 

Should existing non-consensual sexual offences be r~placed by a 
ladder of degrees of unlawful sexual assault e;raded according 
to circumstances of ap;gravation and attracti.ng different maximum 
pel?alties? 

(a) yes ...................... . 

" (b) No •••••••••• CI ........... . 

Offences against children (paras. 31-32) 

Should sexual offences against children be included within the 
frareework of the categories of sexual assault (as in the Y;ichigan 
legislation) or dealt with separately? 

(a) i,ncl~ded ............................... . 

(b) dealt with 
separately~ ............. ~ ..... " ..• " •••••• ? 

Consent (p8.r fi.s. 42-52) 

Do you favour the legislative enactment of a list of situations 
in whi.ch absence of consent or unlawfulness is presumed? 

(a) yes .................... . 

(b) No .....................• 

Non-consensual Situations (paras. LJ.2) 52) 

Upon proof of which of the following circumstances, if any, should 
absence of consent or unlawfulness be presumed:-
(a) none 

(b) infliction of grievous bodily harm-

(c) infliction of bodily harm on the victim 
or another 

(d) threats of bodily harm with an offensive 
weapon 

( e) 

( f) 

(h) 

overcominf' the victim by force of 
violence 

coercton to submit by threa.ts of force 
or vi61ence tp the victim 

coercion to submit by threats of prior 
violence to a third person 

· . . . . . . . . . . . . . . . . . . 
• • • • • • • • • • • • • • • ~ • • $ 

· . . . . . . . . . . . . . . . . . . - . 

· . . . . . . . . . .. .. . . . . . . . 
· . . . . . . . . . . . . . " . . . . 
· . . . . . . . . . . . . . . . . . .. 
· . . . . . . . . . . . . . . . . ~ . 

coercion to submit by threats of future 
punishment (including physical and mental 
pu.nishment, extortion or public humiliation 
or disgrace) to the victim or another ••••••••••••••••••• I 

I 
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(j) 

(k) 

(1) 

(m) 

(n) 

o 
~ . 

10. 

iii 

mentaJly incapacitating the victim 
by administering drugs 

impersonation 

fraud as to the character of the 
act 

exvloitation of the victim by a 
person in a position of trust or 
authority 

mental deficiency of the victim 

submission while being unlawfully 
detained 

· ~ . . . . . . . . . . . . . . . '" '" . . . .. . . . . .. . 
· . . . .. . . . . . . . . . . . . . . . . . . . . . . . . 
· . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

• ................ ~o ••• o •• .., ••••• 

· . . . . . .. . . . . . . . . . . .. . .. . . . . . . . . . 

• • • • • • • • • • • • • 0 • • • .. • .. .. • .. '" ~ • 0 • • 

Amalp.;amaticn of rane and inn.ecent assault (para. 55) 
\ 1} 

Rather than the eXisting law or the graded sexual offence model, 
do you favour amalgamatinr, rape and indecent assault into one 
offence of indecent assault? 

(a) yes .................... . 

(b) No ........ "' ............ . 

Prior Sexual Histor;v (paras. 58-70) 

Ind·j cate l,vhic~' or the follmving options you. favour for dealing 
with the issue of adrrission of evidence of tho prior sexual 
history of the complainant. 

(a) The exclusionary approach; there are tlJlTO model s-

( i) to prohibit all ev·i dence of prior sexual history 
with the exception of evidence of the vi.cth!1' s u 

past sexual conduct with the defendant and evidence 
of specific instances of the victim's nast 
sexual activity to explain tbe source of semen, 
pregnancy or disease, where it is relevant to a 
fact in issue and its inflammatory or pre- . . 

(ii) (A) 

il 

( B) 

::~ 

jl.ldj cial nature does not outweigh its p:r;'Qbati ve 
value ..................................... ~\" ......... . 

to prohibit cross-examination of the victim 
about sexu3.1 behaviclJr with persons other th~m the 
accused, except after applj.cati.on by the accused 
in the absence of the jury where such evidence 1El 
part of a defen~e by the accused that be did not 
have sexual intercourse with the victjm and th:-lt 
the presence of seme~ pregnancy. disease or injury 
~as caused by some other person, or such evidence 
1S relevant to rebut a claim that the victim was a 
virgin or that around the relevant time she had 
not had intercourse with other persons. o . 

to prohibit cross-examination of the victim 3hOllt 
previous sexual beb·)v:i.our VJi th the accused except 
where it relates to an onF,oing or recent 
r~la~ionship between the accused and the 
VJ c tJ.m ••••••••••••••••••••••••••••• .' •••••• ~ • • • • • • • . I 

,(,~ 
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11. 

12. 

13. 

t 

It 

(b) 

(6) 

( d) 

iv 

The -procedUI'a,l approach, w1':ich involves the abolition of 
the 8pecial rules'applicable to rape and indecent assault 
and auplication for leave to adwit evidenc~ of sexual 
history on the grounds of relevance accordlng to the 
general rules of admissibility of relevant evidence. . ~.~ ....•.••..................•..•..•.....••.•..•• 
The discretionary approach, which involves closing the 
loopholes of the existing statutory amendFents to the common 
law rules (i.e. redrafting S. 102 A of the Evid~nce Act), and 
a re(ll~:irement that application for leave be ~,~ard and 
determined in the absence of the jury ••••• 'i;' •••••••••••••••• 

The existing discretion8.:r:'Y approach ••••••••••.••.•.•..•••••• 

Corroboration (p~ras. 71-83) 

Do you favour abolition of the rules of law and practice requiring 
corroboration or mandatory warnings of the need for corroboration 
,n cases of sexual offences? 

(a) Yes ................ '» ••••••••• 

(b) No ................. « ••• 0 ••••• 

Comnlaim::\ (pare.s. 84 -89) 

Do you consider the rule of evidence which allows admission of 
the evj dence that .:1 victim complained or did not complain 
shortly after the alleged offence should be 

( a) 

(b) 

( c) 

abolish . . . . ~ . . . . . . . . -. . . . . . . . 
retained •••••••..•..•..•.•••• 

retained \1i th the proviso the trial judge be required 
to warn the jury tbat delay or failure to complain 
does not necessarily imply falsity •••..................• 

Unsworn statements (paras. 90-98) \\ 

Do you consider the rule of law w~ich "allows the accused to make 
an unsworn statement from the dock either verbally or in writing 
should be abolj r:hcd~? 

( a) 

(b) 

Yes •••••••• " •••••••••••• " ~.-;, ~ .'\\ 
,\ 

)) 
No ••••••• tI .••••••••••• ,. •••• ,.-~ • j,f 

tI '/ 
F( 

Comrosi tion of Juries (paras .-'99-1(;6) 

Which of the following alternatives do you favour? 

(a) amendments to ensure thFl.t at least 
half of the juries in rape trials 
consist of women; ••••••••.•••••.••••••••• 
or 

(b) amendments to ensure that vmmen 
are equally liable for jury 
service Fl.S men; 
and/or 

. . . . . . . . . . . . . . . . ~ . . . . . 

o 

o· 

o 

1~. 

17. 

18. 

(c) 

(d) 

v 

improvements in court facilities 
(e.g. provision of child care) 
and administrative efficiency to 
encourage all members of the public 
to serve; 
or 

the present position 

. . . . . . . . . . . . . . . . . . . . . . . . . 

. . . . ~ . . ~ . . . . . . . . . . . . . . . . . 
Committal proceedings (paras. 107-111) 

Do you consider the appearance of a victim of a crime should be 
dispensed with at the commi.ttal stage of the hearing and v.rritten 
statements accepted instead unless in the magistrate's opinion 
there are special reasons requiring her appearance? 

(a) in all cases 

(b) 

( c) 

in sexual offences 

in all cases only if the 
defendant agreesv(the 
present position) 

Fublicity (paras. 112-119) 

• • 0 • • • • • • ~ ~ c • • • • • • • • • • • • • • • • • 

· . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

• • • • • • 0 • • • • • • • • • • • • • • • • • ~ • • • • 

Do you consider the existing Jaw which Drovides that a court may 
prohibi.t publication of the name of a party or witness in cases 
of rape should be amended to forbid publication of the names of 
victims of all sexual offences unless the court grants leave to 
publish? 

(a) Yes .° 11- •••••••••••••• 

(b) No ................. ., 

Flace of Trial (para. 120) 

Do you consider a vi(!tim of a sexual offence should be entitled 
to obtain a change of location for a court hearing? . 
(a) in c1'untry to1tms ............................... . 

(b) in al~~_ areas 
• • ~ • • • • • Q • • • • • • • • • • • • • • • • • • • • • • • • • • 

( c) 

(d) 

never 
/~;>. ~ r . 

dls of l'ig-ht or at 
t~e discretion of 

.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

C:.l Judr:e? .•.............................. 0 •••••• 

Time Limits (paras. 121-123) 

Should there be time limits of 3 months from chare;e to committal 
'( and from CODl1J1i.ttal to trial in ca.ses of rape and sexual aRsFluJ t? 
~ 

(a) 

(b) 

Yes ••••••• ,. •••• I) •• 

.> 

No ................ . 
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23. 

vi 

Rape Squads (pa::-as. 126-128) 

Dd ypu favou.f)the formation of special squads of police men and 
womeh to dealc'wi th sexual offences in Tasmania? 

( a) 

(b) 

Yes . . . . .. . . . . . . . . . . . . . . . . . ~ " . 
No •..•••••.•..•• e ••••• " ••••• 

Police Education (paras. 129-131.) 

Do you favour improvements in the education of police in relation 
to sexual offences, e e ~S. more extensive crisis intervention 
prograr.nr.esf 

(a) Yes ......... 00 ••••••••••••••• 

(b) No .4 •••••••••••••••••••• 0 ••• 

Folice Procedures (par~s. 133-135) 

Do you favour the enactment of a legislative code of procedure 
to ensure compliance with appropriate standards of conduct for 
receiut and investigation of complaints of sexual assault victims? 

(a) Yes •................... ,. .... 

(b) r~o •••.....•••.•• ~ •....•.•.•. 

Treatment of Victims (paras. 136-149) 
\\j " 
\. l 

\.Jhich of the following meF.l.sures for the treatment and counselling 
of rape victims of sexual assault do you support? 

II 

(a) Sej~al Assault Referral Centres in the 
rra!fjor public hospitals •••••••••• n •• 0 •••••••••••• ~ 0 ••.•••• 0 

(b) panels of doctors rostered to attehd 
Aexual f::tssauJt victims in the major 
public hospitals •.••• e • 0 ........................... 00 ••••••• 

(c) provlsl'on of special education in 
crisis counselling and medical 
exami.nation of sexual assault 
~ictims for government medjcal 
officers ............... ~~ •••••••••••••••••••••• 0 ••••••••••••• 

Cd) provision of sex evidence kits 
and euides relating to collection " 
of evidence for country doctors •••••••••••••••••..•••• " ••••• 

,. 
(e) Rape Crisis Centres" •••••• 0. '0.0 ••••••••••••••••••••••••••• ' •• 

Financial Comnensation (paras. 1)0_152) 

Do you consider the eXisting financial compensation available to 
victims of crimes including sexual assault is _ 

(a) ade'luate .. ~ •.......•.•.•.••.••..• ~ ... ... ' 

\1 

\ 

vii 
(b) inadequate and the maximum amount 

pa~able should be increased •..•..••••.•••••.••.••••••• 
(cy> ~~\,,~eq1.l.ate and should 

by a scale similar to 
Workers' Compensation 

be replaced 
that used in 
Schemes •••••••••••••• a ••••••••••• 

, '\ 
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