T T T AT If you have issues viewing or accessing this file contact us at NCIRS.gov.
o v © &3 - g*‘}
o7ih Congress } commmmﬁ PRINT ;/
‘ ; FEDERAL RE@J LATION Q_Ii FIREARMS -

A REPORT

PREPARED ror TEE USE OF THE ‘
COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE “

\ , BY THE
GON(}RESSIONAL RESEARCH SERVICE b
LIBRARY OF CONGRESS | "

‘!
%
5 |
{
;- Printed for the use .ot'the Committee on the Judiciary -
S s 'GOVERNMENT PRINTING OFFICE
o WASEINGTON i1982
L pe by the Superintendent ot Doeumen y Us 8. Government Printlng Oﬁice
. Washington, D.C. 20402 o
; : SE
¥ ‘ SEe - : 3!




é' - T I L RIS e e e e R A T T
LETTER- OF TRANSMITTAL
o , , ' U.S. SeNaTE,
P @ o v Washington, D.C.,J anuary 29, 1982. o ,
Hon. Strom THURMOND, o ‘ e

?

Chairman, Committee on the Judiciary,
U.8. Senate, Washington, D.C. e
.. DBAR MR&. CHAIRMAN : The issue of handgun control has been before

! - us.for many years. Once again, in this Congress; a number of different
legislative proposals have been intreduced and referred to the Judi-
ciary Committee. , R R o |
3 o _ , : SR ~_As a member of the Committee, and the spocr}lsor of a b1]l1 ti){ .comtr(i1
R R L N A SRR AL AR SRR the proliferation of handguns, I asked the Congressional Researc
CQMMITTEE oN THE JUDICIARY Service of the Library of Congress to undertake a comprehensive and - v g
7. [97th Congress] . - .. - objective study of the handgun control issues c?‘nfrontmg the Com- - .
: STROM THURMOND, South Carolina, Ohairman mittee in this Session of Congress. That report, “Federal Regulation -
CHARLES McC. MATHIAS, Jg., Maryland  JOSEPH R, BIDEN, Jz., Delaware of Firearms,” is now available and I,‘beheve:al lt'“lrﬂl' add to the under-
PAUL LAXALT, Nevada ‘ EDWARD M. KENNEDY, Massachusetts - o e nmitt n the pending legislation. ‘
: eyads , : ~ : standing of the Committee on the pe g leg ,
RoPNe-HAICH, Utah . . . ROBERT C. BYRD, West Virginia. I al gb'l' e that the report will be helpful to-our colleagues, and
.. ROBERT DOLF; Kansas . - HOWARD M. NETZENBAUM, Ohio also pelleve that port. blication . ommittes vrint
‘ALAN K. SIMPSON, Wyoming DENNIS DECONCINI, Arizona I hope that you will approve its publica lon as & ¢ [Ltee print.
‘JOHN P. EAST, North Carolina * - PATRICK J. LEAHY, Vermont : - "Sincerel S S ) ‘
. CHARLES E. GRASSLEY, Iowa . MAX BAUCUS, Montana . . Epwarp M. KennEepY.
JEREMIAH DENTON, Alabams ~ . HOWELL HEFLIN, Alabama () ‘ e :
- ;ARLEN SPECTER, Pennsylvanii ; T e h - -
5o S VINTON DEVANE LIDE, Chief Counsel S -~
, QUENTIN CROMMELIN, Jr., 8taff Director = S . L
L ) . - - " ’ - //))’
W, /
\ s \
: U.S. Department of Justice
- National Institute of Justice .
This document has been reproduced exactly as received from the
- person or organization originating it. Points of view oropinions stated
.In this document are those of the authors and do not necessarily,

. ;rjep?ase,nt the official position or policies of the National Institute of
~ Justice. - SR o

: ! _ Permission to reproduce this aopyrighted méterial has been
S .grantequg L e T T TR
SRR Public Domain | :
p 5 L United~Statesfsenate_

“tothe National Criminal Justice Reference Service (NCJRS). - i

' E_urther reproduction outside':of the NCJRS éystem reqhires permigt -
sion of the capyright owner. ‘ IR ‘

pig
el




guns for sporting purposes. -

FOREWORD

By Senator ana.rd M. Kennedy

Every year handguns are used to murder 10,000 Americans and
wound or threaten the lives of a quarter of a million more. According
to the Federal Bureau of Investigation, the number of violent crimes

committed by or with the aid of a firearm—principally short-barrel,
- .cheap, easily concealed handguns—has steadily increased throughout
-the past several decades. Year after year, the handgun toll climbs inex-

orably higher.

Tha alarming statistics on handgun crime are reviewed in this special -
report on the “Federal Regulation of Firearms” prepared by the Con-

gressional Research Service of the Library of Congress. The repert

- presents a balanced array of perspectives on this important public

policy issue. I believe the data and findings it covers provides con-
vincing proof on the need for more effective controls on handguns.
And it gives urgency to the recent findings and recommendations of
President Reagan’s Task Force on Violent Crime, which called for
additional controls. -

This report tells us what we have known for many years. Until we
tighten controls on handguns, especially the so-called “snubbies” and

- “Saturday Night Specials”, the senseless daily tragedy of handgun

crime and handgun death in America will continue unabated.
Over 60 million handguns are now in circulation in this country, and

. the lethal number grows by 214 million each year. By the year 2000—
less than 20 years away—there will be over 100 million handguns in

America, enough to supply almost a third of our population. Qur Na-
tion is armed to the teeth against itself. Our society is becoming an
arsenal of criminal anarchy.

The findings and studies reviewed in this report document once again
that we must act to end the escalation of handgun viclence. We cannot
stop all the violence, but we can make our cities safer for human sur-
vival and curb the easy accessibility that criminals now have to cheap,
concealable handguns, h

There is no question that the American people support handgun con-

“trol.. As this report makes clear in reviewing public opinion surveys

over the past 20 years, a substantial majority of the public (between
70 percent and 80 percent) supports some form of handgun. control.
his report can contribute to a better understanding in the Congress
and the public over the need to act against handgun violence. We can
stem the flood of handguns across our land, and reduce the toll of hand-

gun vietims, without jeopardizing the right of American citizens to
-protect themselves and without interfering with those who use hand-
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, ashington, D.C. : v
Hon. Epwarp M. Kennepy, 7o D Decomber 30, 1961.
Committee on the Judiciary,
U.S. Senate, Washington, D.C.

Dear Sena : |
TorR KENNEDY: In response to Your request, I am sub-

mitting a report on various aspects of the issue of i
The report provides a general review of gun regﬂ}g&r{;ﬂrzgs'uiaggg_.
eral issue, and also covers existing Federal and State laws, a com-
parative analysis of major bills now pending before the Coneress
recent research on the crime-gun relationship, and public opinign on
gun regulation. Its preparation was coordinated and it was written
in part by Harry L. Hogan, Specialist in American National Govern-
ment, Government Division of the Congressional Research Service.
Other contributors from the Congressional Research Service were

Kent M. Ronhovde, Legislative Attorney, American Law Division,

who with the assistance of Gloria P. Su 1
v _ . dugars prepared the la-
Xon and digest of State laws; and Royce (plrogker, Spec(ijgililslt);l ?n
A gy&;ncélgvg‘itlona%l gp\{e;'nmenth (Survey and Statistical Methodol-
ment Divisi i
oY), O tomard o cOhtl%Ill., who prepared the chapter on public
We hope that this report will serve the needs of the Committee on

the Judiciary in any review of the on . €
be undertaken by the committee, gun control QHest;on that might

Sincerely,

GILBERT D3
Enclosure. Gupg, Director.
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Opponents of gun control vary in their position on specific forms
of control but in general take the view that interdiction laws do not
accomplish what 1s intended. It is just as difficult to keep weapons
from being acquired by “high risk” individuals, they argue, as it was
to stop the sale and use of alcohol during Prohibition. In their view,
a regulatory system designed to do this only creates problems for law-
abiding citizens and possibly threatens their civil rights. Moreover,
they reject the contention that the low crime rates of stch countries as
England and Japan have anything to do with gun controls, maintain-

- Ing that multiple cultural differences are responsible instead.

Gun. control opponents also reject the assumption that the only
legitimate purpose of ownership by a private citizen is recreational—
1e., for hunting and target-shooting. They insist on the continuing
need of people for effective weapons to defend person and property.
They observe that the law enforcement and criminal justice system in
the United States has not demonstrated that it can furnish an adequate
measure of public safety. They further uphold the right to keep arms
as a defense against potential government tyranny. '

To the supporter of restrictive controls, the opposition iz wut of
touch with the times, dogmatic about the Second Amendment, or lack-
ing in concern for the problems of crime and violence. To the oppo-
nents of such controls, these advocates are naive in their faith in the
power of regulation to solve social problems, bent on disarming the

American citizen, or moved by antipathy to firearms and gun enthu-

siasts instead of concern over crime.

B. SOME BASIC STATISTICS .

In 1969, the National Commission on the Csuses and Prevention of
Violence (Eisenhower Commission) reported that Americans owned
some 90 million firearms at that time. Of these, approximately 24
million were handguns, 35 million were rifles, and 31 million were
shotguns. The Bureau of Alcohol, Tobacco, and Firearms estimates
that as of 1980 these numbers had increased to roughly 52 million

handguns, 59 million rifles, and 54 million shotguns. As a rule, about 2

million new handguns enter the domestic market each year, along with
1.8 million rifles and 1.3 million shotguns.

If Federal Bureau of Investigation statistics are to be accepted, the
number of violent crimes committed by or with the aid of a firearm

has, on the whole, increased through the past several decades. In the .

case of homicides, for example, 14,287 involved the use of a gun in
1980, compared to 4,762 in 1963. Relative to population, both total
homicides and total firearm homicides have increased steadily over
the past 20 years, although the 6.3 (per 100,000) rate in 1980 for the
latter was below the high of 6.6, recorded. in 1974. In relation to total
homicides, those involving a firearm have consistently accounted for
from 62 percent.to 68 percent since 1967. In 1980, 62 percent of all
‘murders were ¢committed by gun—50 percent by handgun, 5 percent.
by rifle, and 7 percent by shotgun. The following table provides details
of the trend since 1963 : . »
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FIREARM MURDER IN THE UNITED STATES, 1963-80

Total murder- Murder by firearm Murder by handgun
Percent - Percent  Percent

\ Rate of Rate 0 of alt Rate
. &fr total er totai  firearm ger
Year -Number 100,000 Number murders 100, Number murders murderst 100,000
1963 ... 8504 4.5 4,762 56,0 2.5 ¢ (2) *) ©)
1964 .. 9,249 4.8 5,087 55.0 2.7 23 (2) @ - 2
1965 . 9,9 5.1 5,742 58.0 3.0 ? ® (? 2

1966 . . 10, 970 5.6 6, 582 60.0 3.4 4,8 44 73. 2.
1967 12, 160 6.1 7,734 63.6 3.9 5, 837 48 75.5 3.0
1968 . 13,720 6.9 8,973 65.4 4.5 6, 860 50 76.5 3.4
1969, ... 14,670 7.3 9,462 64.5 4.7 7,482 51 79.0 3.7
1870. ... 15, 890 7.8 16,392 65. 4 51 8, 263 52 79.5 4.1
1970 . 17,670 8.6 11,503 65.1 5.6 g, 012 51 78.3 4,4
1972, . 18, 550 8.9 12,28 66.2 5.9 10,017 54 81.6 4,8
1973, . 19, 510 9.3 13,072 67.0 6.2 10,340 53 -79.1 4.9
1974 ... 20, 9.7 13,99 68.0 6.6 11,124 54 79.5 5.3
1975 . 20, 510 9.6 13,947 68.0 6.5 10,460 51 75.0 4,9
1976 e 18,780 8.8 12,019 64.0 5.6 , 202 49 76.5 4.3
1977, 19,120 8.8 12,046 63.0 5.6 9,178 48 76.1 4.2
1978 o 19,560 9.0 12,323 63.0 5.7 9,584 49 77.0 44
1979 e 21, 460 9.7 13,520 63.0 61 10,730 50 79.3 4.9
1980, ool 23,040 10.2 14,287 62.0 6.3 11,520 50 80.6 5.1

Percent increase, :

196380 . . 1266 .. 410.7 4152 s 413,63 41093 41043

1 Available beginning 1966,
2 Not available,
3.1966-80.

Source of basic data: Federal Bureau of Investigation. Uniform Crime Reports.

Robberies and aggravated assaults have also increased swf)sta,ntially
over the past 20 years. However, in the period since 1974—the first

year for which specific robbery weapon data are available—the per-

centage of the total that involved use of a gun declined. From 45 per-
cent in 1974, it fell to approximately 40 percent in both 1979 and 1980.
Although rsing during the period 1965 to 1973, the percentage of
aggravated assaults involving use of a gun decreased from a high of
26 in the latter year to 23 in 1979 ; it rose again in 1980, to 24 percent.

C. FEDERAL LAW

The debate on the Federal role in gun regulation has now been in
process for well over half a century. It was during the “Roaring
‘Twenties,” when the country was swept by an apparent upsurge in
violent crime, that the calls for action on the national level were first
sounded. As-eaily as 1922 the American Bar Association recommended
a ban on the manufacture and sale of pistols except for governmental
and official use.?

Much of the response to the calls for gun regulation in the 1920s
and 1930s took place on the State level. However, three Federal stat-
utes were also enacted during this period: A 1927 law banning the
transport of handguns through the mails,? the National Firearms Act
of 1934,° and the Federal Firearms Act of 1938.¢ They remained essen-
tially unchanged for over three decades.

1 {ABA] ‘Committee on Law Enforcement. For & Better Enforcement of the Law.

{Repor{ persented at annual meeting of American Bar Association at San Franeclsco, .

Aug, 10, 19221 American Bar Association Journal, Sept. 1922: 591,
218 1J.8.C. 4715, ) .
828 U.8.C. 5801-5872.
415 U.8.C. 901-910 (repealed in 1968).
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The 1927 law prohibiting the mailing of handguns aimed to curb
the mail-order commerce in those firearms. Advocates presented the
measure as an aid to States in the enforcement of their own gun regu-
lations. Efforts to extend the ban to cover interstate shipment by com-
mon carrier were not successful. “

The National Firearms Act was designed to make it difficult to
obtain certain types of especiaM{ lethal firearms, in particular machine
guns and sawed-off long guns. It places heavy taxes on all aspects of
the manufacture and distribution of such weapons. Also, the act
compels the disclosure (through registration) of the production and
distribution system from manufacturer to eventual buyer.

The Federal Firearms Act prohibited the shipment or receipt of
firearms in interstate commerce by any manufacturer or dealer who
was not federally licensed. Firearms could not be sent to persons who
had been convicted of a felony or to fugitives from justice; and the
transport of stolen firearms, or firearms from which the manufac-
turer’s mark had been removed, obliterated or altered, was prohibited.

In 1968, the Federal Firearms Act was repealed and the National
Firearms Act substantially amended. The former was replaced by a
statute containing stricter and more detailed conitrols, The new legisla-
tion, popularly known as the Gun Control Act, was the culmination of
congressional activity beginning in 1963. The assassinations of Senator
Robert Kennedy and Dr. Martin Luther King were considered influ-
ential in securing the bill’s passage.

The Gun Control Act of 1968 has two major titles. Title IT amended
the National Firearms Act to remove certain constitutional difficulties
and to extend the Act’s provisions to so-called “destructive devices”

(bombs, grenades, etc.). Title I was a replacement for the major part
of Title IV of the Omnibus Crime Control and Safe Streets Act
(Public Law 90-351), enacted several months before. Essentially, it
extended to long guns the earlier law’s restrictions on commerce in
handguns. . <

Mo%‘gnspeciﬁcally, title I of the Gun Control Act (18 U.S.C. 921
et seq.) requires all persons dealing in firearms or ammunition to be
federally licensed, establishes more restrictive standards for licensing
than those prescribed by the old Federal Firearms Act, prohibits the

interstate mail-order sale of all firearms and ammunition, prohibits

the interstate sale of handguns, prohibits the interstate sale of long
guns except under certain specified conditions, sets forth categories of
persons to whom firearms or ammunition may not be sold (such as
persons under a specified age or persons with criminal records),

.generally prohibits the importation of non-sporting firearms, and

establishes special penalties for the use of a firearm in perpetration of
a. Federal felony. " '
D. CURRENT STATUS

Since passage of the Gun Control Act, hundreds of bills to amend

- it have been introduced in each Congress. They have ranged from

measures for the outright prohibition of ‘the private ownership of
handguns to those for repeal of the 1968 legislation. In most cases,
however, the proposals have been less sweeping in design, calling for

more limited increases in regulation or for the deletion of specific
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provisions of existing law that are especially unpopular with gun
owners or the gun industry. Only minor changes have been accepted.

It is the proposals for additional handgun controls that have re-
ceived the greatest attention in recent years. In 1972 a bill passed
the Senate that would have extended the ban on importation of “non-
sporting” handguns to the domestic manufacture and sale of such
weapons (S. 2507, 92nd Congress). In 1976 a bill reported by the
House Judiciary Committee contained the following major elements:

.. Application of existing handgun importation criteria (designed
‘to implement the “sporting purposes” test under GCA)) to do-
mestic industry, thus banning further production and sale of an
estimated 54 percent of handguns being manufactured at the
time ; v

Requirement of prior police clearance of all handgun purchases,
to be acoomplisheg) during a 14-day minimum, 28-day maximum,
waiting period; '

Ban on importation of any handgun part intended for use in
manufacture of a “concealable” handgun;

Increase in annual fees for Federal firéarms licensees;

Elimination of the possibility of probation or suspended sen-
tence in the case of the added sentence mandated under existing
law for a first-time offender convicted of using or carrying a gun
in committing a Federal felony.

The 97th Congress has produced a large number of bills requiring
mandatory penalties for persons convicted of gun crimes. For the most
part these proposals relate to Federal crimes and thus would: be of
principally symbolic value. Other proposals expected to be rallying
points are the Kennedy-Rodino bill (S. 974/H.R. 3200) and the
McClure-Volkmer bill (S.1030/H.R. 3300). '

In its major provisions, the Kennedy-Rodino bhill proposes:

' A ban on the domestic manufacture and sale of handguns except
for those determined to be “generally recoghized as particularly
snitable .for or readily adaptable to sporting purposes”; :

Pre-purchase clearance, with waiting period, for handgun sale
(or other transfer)—both commercial and private;
. Encouragement of requirement by the States of permits to pur-
chase handguns (and separate permits to carry} ;

Ban on intrastate mail-order commerce in J{aandguns;

Tighter regulation of the firearms industry, with substantial
fee increases;

Additional recordkeeping and reporting requirements for the
firearms industry ;

Civil liability of & gun transferor for death or personal injury
inflicted by the transferee; and '

Transfer of some functions of the Bureau of Alecchol, Tobacco,
and ‘Firearms to the Justice Department, specifically to a pro-
posed new agency to be known as the Firearms Safety and Abuse
Control Administration.

In- contrast to the Kennedy-Rodino bill, the McClure-Volkmer bill
would remove a number of eristing Federal restrictions, and would
clari]fy others to limit Executive Branch authority. Major provisions
would :
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Eliminate restrictions on the sale of firearms to out-of-State res-
idents, providing that such sales must névertheless conform to the
laws of the States of both the buyer and the seller.

Extend prohibitions on sale or transfer of firearms te “high
risk” individuals such as convicted felons ahd drug users, so as to
include private as well as commercial transfers.

N Require proof of “willingness” to convict for violation of the
ct. -

Clarify requirements for obtaining manufacturer, importer, and

dealer licenses.
Exempt ammunition dealers from the Act’s requirements.
Eliminate the requirement that ammunition sales be recorded,
Restrict the right of inspection of licensess by Federal agents
and the use of license revocation authority, o
Eliminate Treasury Department authority to require licensees
to submit reports based on records kept pursuant to the Act.
- Restrict the grounds for seizure of firearms involved in viola-
tions of the Act. : .
Prohibit the issuance of any regulations designed to create a
central registry of firearms transactions. . ' :
Require a 90-day comment period with respect to any proposed
regulation under the Act.
'~ Make any regulation subject to congressional veto.
" Provide that the States may not interfere with the otherwise
lawful interstate transport of unloaded firearms. .
~ Nullify any regulations that might be issued with respect to the
completion of forms or affidavits in connection with the retail sale
. of black powder in quantities of up to 50 pounds. -

The recently issued report of the Attorney General’s Task Force
on Violent Crime, charged with recommending solutions for the Na-
tion’s serious crime problem, endorsed several measures favored by
pro-regulation forces, as, reflected both in the bill reported in the House
in 1976 and in the Kennedy-Rodino bill of the current Congress:

Requirement of a. police check of individuals seeking to buy a

handgun from a licensed dealer, during a specified waiting period. -

Ban on the importation of parts to be used in the manufacture
of handguns that may not be legally imported under existing law.
The Task Force also recommended : :

) That handgun owners be required to report the theft or loss of

a handgun to their local law enforcement agency; «

That the Bureau of Alcohol, Tobacco, and Firearms be author-
ized to classify semi-automatic weapons as National Firearm Act
weapons; S . '

That the U.S. Attorneys be directed to develop agreements with
State and local prosecutors for increased Federal prosecutions of
convicted felons apprehended in the possession of a firearm; and

 That the Attorney General direct the National Institute of Jus-
tice to establish, as’a high priority, research and development of
methods of detecting and apprehending persons unlawfully carry-

in

The Reagan assassination attempt.appears to have changed few basic

positions in Congress. Members who take a “conservative” view on
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crin_ainal justice issues continue to counter gun control pro i

various other anti-crime measures such asg mandatory}) p(gﬁaslﬁiswég}ll‘
niore serious offenses, limitations on the granting of bail, modification
of thg‘exclusmnary rule, and reinstitution of the Federal death pen-
alty. ‘They stress the need for bringing repeat offenders under control.
. Thus, on the subject of violent crime, there remains a clear division
in Congress between advocates of an interdiction solution—a policy
tiiat seeks to lessen the likelihood and danger of crime by curbing
access to the more lethal weapons—and those who believe the problem
1s one of establishing a more effective system of criminal justice. The
former see the easy availability of firearms as a principal generator of
crime. The latter insist that the proper focal point is the offender and

that any workable solution lies in the principles of d
propriate sentencing. P ples o cferrence and ap-
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II, Gux ConTROL ACT oF1968: DIGEST OF MAJOR Provisrons* gPUBLIC
P, - Law 90-618, 90rE. Cowacress, H.R. 17735, Ocr. 22, 1968

[N ote : The term “l1censee” as used herein refers to a firearms manu- , , ‘ ' ,
facturer, 1mporter\\ or dealer licensed under the provisions of the Act.]

T'itle 1—State firearms control assistance

Item 4 Conditiohs

> : “
A. Effect on eX|st|ng law-.-__-__-__-_-_ Amends chapter 44 of tltle 18 U S. Code (a provision of title IV of l'ubllc Law ) )
“Ominibus Crime Control and Safe Streets Act of 1968, enacted
June lé 1968), by substituting the contents of title | of the new Act.
J ) [Public Law 90-351 repealed the Federal Firearms Act of 1938, 15 U.S. Code
P .

secs. 901-910.) : X
B, chensmg of persons and firms en- . Co T
gaged in firearms commerce: :
Who must be licensed?._____..__ All persons and ﬁrms in the Umted States engaged in the busmess of manu-
facturmg, i Tportmg, or dealing in firearms or ammunition must be licensed
-by the U.S. Treasury Department (application should be made to the appro-
pnate district director, Internal Revenue Service). This includes persons or
firms engaged in the ‘business of repairing firearms or of making or fitting
.. special barrels; stocks, or trigger mechanisms to firearms. Also included are
pawnbrokers. whose. business includes the taking or receiving, by way of
pledge or pawn, of ‘any firearm or ammunition as security for the payment
--or repayment of* moner *
Persons who acquire, hold, or dispose of fi rearms or ammunition as curios or

. felics may be licensed as collectors, if they wish to be able to maKe interstate
transactions.

Fees...... : License fees are:
) . Q) For -nanufacturers-— .
z i (a) of destructive devices and/or destructive device ammunition:
. ‘ o : $1,000 per year; (b) of other firearms: $50 per year; (c) of
. -ammuattion” for - firearms other than destructive devices:
310 per year, - i
. (2) For importers— -
; * : - (a). of destructlve devices :or- destructive device amimunition:
g $1,000 per ggar (b) of other firearms or ammunrtlon for other
L . o ﬁrearms $50 per year,
B (3) For. dealers— o
- (@) in-destructive devices and/or destructive ammumtron $1,000
o B o : per year; (b) who are pawnbrokers dealing in firearms other
4 than destructive devices or ammunition for firearms other than
destructive devices: $25 per year; (c) not dealing in destructive
g%wes or ammunition for such devrces, and not pawnbrokers:
er year.
(4) For collectors who desire to be licensed to make interstate transactions
involving firearms or ammunition. which are curios or relics: $10 per year.
Other requrrements_--____-____ Aprllcant for license must be at least 21 years old and have a place of business

rom-which he intends to ‘conduct :such business (or oollectmg) within a
reasonable period of time,

Redress--_____--__-______--__ In the event the Secretary.of the Treasury demes or revokes a llcense, spect’ c
procedures for revrew are’ provrded
c Restnctlons on Interstate and Forelgn S

SRS e Y o 97 TR e

Commerce: ) : \ !
Mall order_ ool Al marl-order sales of ﬁrearms and ammumtlon are p.ohlblted Interstate . o . 8 . : : Sy
; shipments are generally (with excepticns as lnd!ceted) llmrted 1o those ) : N - ‘ : : -
® made by licensees to other licensees. i . . : :
Importatlon

..... o mmvinem=an All -importation of firearms or ammumtuon is prohublted unless authonzed
‘ - . by the Secretary of the Treasury (see *‘J. Exceptions'’).

. - 'Harry L Hogan," Specialist ln American National Government, Congressional Research ) i -
B Service, Library of Congress. , )

) Seefootnotesatondoftchle Lo ‘,5 :
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Item Conditions

Over-the-counter sales.___..____ Ho licensee may sell or deliver a firearm to a person not resident in the State
. where the licensen’s Flace of business is located except for:
(1) arifle or a shotgun sold by a licenses under the Act to a resident of a
-+ =+ State contiguous to the State in which the licensee’s place of busi-
ness is locateq, if“the purchaser’s State of residence permits such
-sale or delivery by law (the Senate report on the bill states, *‘The
State of the purchaser’s residence must enact enabling legislation
- permitting such sales’) and if the transaction fully complies with
{the legal conditions of such a sale in both States..In addition, such
.- a.sale would have to- be accompanied by specified procedures
_involving ‘a sworn statement by the purchaser, notitication by
x licensee to purchaser's local law enforcement officer, and a waiting
_ { - period before delivery (same procedures as required for all intra-
i . .state mail-order sales; see below); ‘ .
; .~ (2) arifle or shotgun rented or loaned to a person for temporary use
: for lawful sporting purposes, :
“(3) any firearm returned toa person from whom it was received after

repairing it or replacing any parts other than the trame or -

- receiver; o : . .
(4) a rifle or- shotgln replacing the purchaser’s own rifie or- shotgun
{ : ‘ if he has fostit, or it it has been stolen or has become inoperative
; S -+ while hunting or participating in a shooting match or contest in the
. R . .State of -purchase:(requires certain specified procedures in the

. caseof such a pur.chas&.
{There is no prohibition against over-the-counter sale of ammunition to a
. nonresident.] - : : :
Common or contract carriers.____ No carrier may transport or deliver in interstate or foreign commerce an
firearm or ammunition with knowledge (or reasonable cause. to. believe
that the Act would thereby be violated. .
- No: person may deliver. to. any carrier for transportation in commerce to a
{}?nllceqsee any firearm or ammunition without ‘written notice thereof to
. ecarrier, . - .- . o ‘

- "Exception: Any passenger who owns or legally possesses a firearm-or ammu-
nition being transported aboard any common or contract carrier for move-
ment with the passenger-in interstate or foreign commerce may deliver it
u}l?hth: custody of the pilot, captain, conductor, or operator or the duration

s X oFthewtp.. .. . - - : |
D. Restrictions on intrastate commerce. . The intrastate mail-order sale of any firearm must be accompanied by certain
" specified procedures (sworn statement by purchaser, notificaticn by licensee
! to local law enforcement officer.of purchaser's place of residence, and
3 o waiting period before delivery).
E.. General restrictions on all commerce: - : : )
-~ _Ageof purchaser_.__...._...__.. No ﬁre,ang: or ammunition of any kind may be sold to any person under 18
. . T years of age. o ‘

; No ;landgun or handgun ammunition may be sold to any person under 21 years
3 ofage. . - ’

TSR At R s

§ Persons to. whom sale is. pro- ~No licensee may sell or otherwise dispose of a firearm or ammunition to a
: hibited (and for whom ship-  person who— - -

ping, transporting, or receiving (1) is under indictment for, or has been convicted in any court of, a crime
in interstate commerce is punishable by-imprisonment for a term exceeding 1 year;
--prohibited). : 22; is a fugitive from justice;
: » s 3) is an unlawful user of or addicted to marihuana or any depressant or
: ~ , . stimulant drug (as defined in section 201(v) of the Federal Food,
. S 4 Drug, and Cosmetic Act) or narcotic drug;
" (4) has-been adjudicated as a mental defective or has beea committed
to any mental institution; or :
. ‘ (5) by purchasing or possessing the firearm or ammunition would be in
: : . . -Violation of any State law or any published ordinance applicable at
L . .~ the place of sale, delivery, or other disposition,
Weapons. of which sale is pro- No licensee may sell or deliver fo a non-licensee any destructive device,

; hibited. . * machinegun, short-barreled rifle, or short-barreled shotgun without obtain-
: “ o . . ing a snecific authorization from-the Secretary of the Treasury. - :
i Recordkeeping by licensee 1_____ All salesand deliveries must be noted in the licensee’s records—with the

name, age, and place of residence of the.purchaser (in the case of corporation
gr gther) business entity, the identity and principal and local. places of
e s ., . business). S , :
F. Restrictions on transport and receipt S ) i
by unlicensed persons: T e
o R - Firearm obtained out-of-State_.._ No unlicensed person may transport into or receive in his heme State a firearm
i N ) ‘ ;- chtained out-of-State except— ) N
A : (1) a firearm acquired by bequest or interstate succession in a State other
: - . . e than the inheritor's State of residence, if it would not be unlawful
SR - " : S “for him to purchase or possess such a firearm in his home State;
o . , (2) a rifle or shotgun purchased in a State contiguous 1o his home State,
St . . ~ in conformity with the requirement stated above (C. Restrictions on
e o Interstate Commerce: Over-the-counter sales); )
PN -(3) arifle or shotgun purchased as a-replacement of the gurchasor's own
-sifle or shotgun if it had been lost or stolen or had hecome inopera-
AR ‘ tive while he was-hunting or participating in a shooting match or
N contest in the State of purchase (in making such a'sale, the licensee
: ‘ must require from the purchaser a sworn- statement verifying the
loss, theft, or inoperability of the firearm to be raplaced, and
identifying the chief law enforcement officer of the home local it{ of
the purchaser; the licensee must forward the sworn statement by
registered mail to the law enforcement officer-named),

o i See footnotes at end of table,
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Item

. Condiﬁbns

Weapons forbidden to be trans- No unticensed ‘rerson may transport in interstate or foreign commerce any

- ported without authorization,

destructive device,. machinegun, short-barreled rifle, or short-barreted

shotgun without specific authorization from the Secretary of the Treasury.

. Persons forbidden to transport The following persons may not, under any circvmstances, ship or iransport

of receive. . .

G. Restrictions on transfer by un-

- licensed persons.

b

I. Special penalties?._._.____ ... Anyone who—

J. Exceptions:

Civilian Marksmanshipk Program...... The provisions. of-the Act

W

. firearms or ammunition In interstate or foreign commerce, or receive a fire-

- .arm_or ammunition that has been §h|{gped or transported in interstate or

. foreign commerce: fugitives from justice; unlawful users of (or persons

" addicted to) narcotics, marihuana, or any depressant or stimulant drug as

* defined. in_section 201(v) of the Federal Food, Drug, and Cosmetic Act;

persons adjudicated as mental defectives or committed to a mental institution;

"and persons under indictment for or convicted of a crime punishable by

_.». - imprisonment for over a year, . . . .

" . No licensed person.may transfer (sell, trade, give, transport, or deliver) any

- firearm to any other person (excepting a licensee) who is not resident in his
(the transferor's) hame State except L .

. (1) .a firearm_delivered o a person inheriting it by bequest or interstate

‘ succession, and : . :

-(2) a firearm lent or rented for temporary use for lawful sporting purposes.

H,:'Peina‘ltigs (Egn‘eral)-.',-----;_;__--;- Up to $5,000 and/or imprisonment of up to 5 years.

“Any. firearm or ammunition irvolved in, or used or intended to be used in, any
" violation of the-provisions of the Act or any other Federat criminal law is sub-
. ject to seizure and forfoiture, . . - :

S (I;usesa firearm to commit any. Federal felony R

’ '(2f fa[riesv a firearm' unlawfully during the commission of any Federal
L Cfelony, oL e o
 shall’be setitenced to a term of imprisonment of not less than'1 year and not
i more than 10 years. For a second such offense the penaity is 5 to 25 years’

.- imprisonment, with-no suspension of sentence or probation. .

"Anyone’ who, with -intent to' commit there withan offense punishable by
imprisonment for a term exceeding 1 year, or with knowledge or reasonable
cause to believe that such an cffense is to be committed therewith, ships,
transports, or receives a firearm or any ammunition in interstate or foreign
commerce is subject to fine of up.to $10,000 and/or 10 years’ imprisonment.’

Government agenices..........._.. The provisions of the Act do not apply with respect To the transportation,

. shipment, receipt; ‘or,,imr'brtalion ‘of ‘any firearm_ or ammunition intended
for the use of any Federal, State, or local government agency.. . . =~
d ‘with respect to (1) the shipment or
receipt of firearms or ammunition_when_sold or issued by the Secretary
- of the Army. pursuant to section 4358 of title 10, U.S, Code, and (g the trans-
* ‘portation of any such firearm or ammunition carried out fo enable a person
who lawfully received the firearm or ammunition from the Secretary of the
* .Army, to engage in military training or in competitions.. . : :

o not apply

: "ﬁéﬂ\béfs ,of.w‘the" Armed * Forces A 'licensee may ship firearms or ammunition to any member of the U.S. Armed

- stationed abroad

N

... Forces on-active duty outside the United States or.to clubs, recognized by the .

Defense Department, whose entire membership is composed of such mem-
- bers, if the Secretary of the Treasury déetermines that the firearms. or the

. «... Treasury determines that the firearms or ammunition. are generally

recognized as particularly ‘suitable for sporting purposes and are intended
for the personal use of such members orclub, - - : i

Importation......._.__.........__ The Secretary of the Treasury may authorize a_firearm or énjmuhifiiin to be

K. Daﬁfiilions: :

Firearm" o llilli..

ﬂ,«,» O

imported or brought into the United States if the person importing same
.. -establishes to the Secretary’s satisfaction that the firearm or ammunition—
" (1) is an unserviceable firearm (other than a machinegun), not readily
testorable to_ firing condition, imported or brought in as a curio

. .of museum piece; . . .- S C
(@) isof a,tyge generally recognized as particularly suitable for or readily
. -, adaptable -to: sporting - purposes- (excluding military surplus

< firearms);3 ~ - . ¢ , L
", (3) was ‘previously taken out ‘of the United States by the person who is
: . bringingitinyjor. .. oo oo e

" (4) is being imported for certain cther specified purposes. - *

or may readily be converted to).expel a:projectile by-the action of an ex-
. plosive; . (B) the frame or. receiver. of any such weapon; (C) any firearm

" muffier or silencer; (D) any destructive device,”
Does NOT.include-an antique firearm.), . - .07~ - feo..

antique frearm”. ... Meangr

(A) any “firearm (including one with-a: matchlock, fintlock, percussion
el cl:g‘ hor ;s‘i’ml_laﬁr\.type‘ of ignition system) manufactured in or before
. s E L ;,’an BT R R - . < A R ..- 2
()] anr replica of any.of the above if it: (i) is. not designed or redisigned

or using fimfire or conventional centerfire fixed ammunition, of

(ii) uses rimfire or conventional centerfire fixed ammunitien which
-_is no longer manufactured in the United States and which is not
readily available in the ordinary channeis of commercial trade,

IR

* See footnotes at end of_«tlblpv.' PR

Means (A) any weapon (including a starter gun) which will (o i"s‘&‘esighhd‘,‘to/ .
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item , Conditions

“Destructive device’_...__._... Means— L . L . .
) : (A) any explosive, mcendiar{ or posion gas: (i) bomb, (ii) grenade, (iii)
rocket having a propel fang charge of more than 4 ounces, (iv)
missile having an explosive or incendiary charge of more than

14 ounce, (v) mine, or (vi) device similar to any of these; .
(B) any tygeof weapon (other than a shotgun or a shotgun shell which
the Secretary finds is generally recognized as particularly suitable
for: sporting purposes) by whatever name known which will, or
which may be readily converted to, expel a projectile by the action
of .an expolosive or other propellant, and which has any barrel

with -a bore of more than 34-inch in diameter; and _
(C) any combination of parts either designed or intended for use in
converting any device into any destructive device described above
and from which a destrictive device may be readily assembled.
The term “‘destructive device’ does not include any device which is neither
designed nor redesigned for use as a weapon; any device, although originally
designed for use as a weapon, which is redesigned for use as a signaling,
pyrotechnic, line throwing, safety, or similar device; surplus ordnance

sold, loaned, or gziven by the Secretary of the Army pursuant to the provisions *

of section 4684(2), 4685, or 4686 of title 10; or any other device which the
Secretary of the Treasury finds is not likely to be used as a weapon, is an
antique, or is a rifle which the owner intends to use so|evly fqr sporting

. __purposes. - . .
“Ammunition”’ ____________.___ Means ammunition or cartridge cases, primers, bullets, or propellant powder
designed for use in any firearm.

“‘Published ordinance . ____.___ Means a published law of any political subdivision of a State which the Secretary
_ , : determines to be relevant to the enforcement of the Act and which is con-
tained on a list compiled by the Secretary, to be published in the Federal

“-Register, revised annually and furnished to each licensee.

1 These reguirements were nullified with regard to shotgun and rifle ammunition by a provision of Public Law 91-128
(Nov. 26, 1969), amending 26 U.S.C. 4182. o o X

2 Amended by a provision of Public Law 91-644 %o eliminate the possibility of concurrent service of sentences and to
reduce the minimum sentence for a second conviction from 5 to 2 years, o ) ,

3 To make the determination with respect to handguns, the Seciefary relies on *‘factoring criteria’" developed by a panel
of experts: In addition to satisfying certain prerequisites, a handgun must be awarded a specified number of points for such
features as weight, size, construction, and safety features. - 3

Title I1—M. achme gums, desZMtiwe devices, and certain other firearms

~ Title II 'dmen‘ds Chapter 53 of "tvl‘fl.e Internal Revenue Code of 1954
(National Firearms Act of 1934) to remove objections of the Supreme
Court as laid down in Haynes v. United States, No. 236, October term,

1967. It also amends the chapter so as to bring so-called ‘destructive

devices” under the chapter’s provisions. |
T'itle I11—Unlawiful possession statute amendment

Title ITT amends titlle‘VII of the Omnibus Crime Control and Safe
Streets Act of 1968, which prohibited the receipt, possession, or trans-

‘portation of a firearm in interstate commerce by convicted felons, vet-

erans other than those honorably discharged, adjudicated incompet-
ents, aliens illegally in the United States and persons having re-
nounced U.S. citizenship. S ‘

The amendment substitutes “dishonorably discharged” for “other

" than honorably discharged” and changes the definition of “felony”

to exclude any offense (not involving a firearm or explosive) classi-
fied as a misdemeanor under the laws of a State and punishable by
a term of imprisonment of 2 years or less. :

ST LEGISLATIVE HISTORY
Gun Control Act ‘ ‘

‘House Reports: No. 1577 (Comm. on the Judiciary) and No. 1956
(Comm. of Conference). |
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Senate Report: No. 1501 accompanying S. 3633 (Committee on the
Judiciary).
Congressional Record, Vol. 114 (1968) :
July 17, 19, 23-25 : Considered and passed House.
Sept. 11-13, 16-18: Considered and passed Senate, amended, in
lieu of S. 3633. : _
 Sept. 25 : Considered in House.
Oct. 9: Senate agreed to conference report.’
Oct. 10: House agreed to conference report. .

Oinnibus Criime Control and Safe Streets Act (Public Law 90-351,
H.R. 5039) -

House Report: No. 488 ( Comm. on the Judiciary).
Senate Report: No. 1097 accompanying S. 917 (Committee on.the
Judiciary). .
Congressional Record, Vol. 113 (1967) :
Aug. 2, 3, 8, considered and passed House.
Congressional Record, Vol. 114 (1968) : '
May 1-3, 6-10, 13-17, 20-23, S. 917 considered in Senate.

May 23, 24, considered and passed- Senate, amended, in lieu of |

S. 917.

June 6, House agreed to Senate amendment.
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II1. MAJOR' CoNarEssIONAL AcTiON SINCE 1968*

Federal gun control statutes were substantially altered in 1968
through provisions of the Omnibus Crime Control and Safe Streets Act
and the Gun Control Act (GCA). Since that time efforts to add fur-

. ther restrictions have been unsuccessful, excepting the enactment of
provisions for the increased regulation of explosives in the Organized
Crime Control Act of 1970. Two other laws have «lso been enacted—
one to exempt gun dealers from the Gun Control Act requirement that
sales of long gun ammunition be recorded, and one to make certain
changes in the GCA provision that specifies-a mandatory penalty for
use of a gun in committing a Federal felony. The following chro-
nology lists these enactments and other major action on gun control
measures since 1968: , o
1969—Public I.aw 91-128 was signed into law November 26. The
law contained a provision (amending Title 26 of the U.S. Code) that
had the effect of eliminating the Gun Control Act’s gun dealer record-
keeping requirements with respect to the sale of rifle and shotgun am-
munition. A floor amendment to the bill (S. 2718, 91st Congress)
: deleted .22 rimfire ammunition from the types of ammunition ex-
i empted by the amendment. , ‘ ‘ |
] 1970—The House passed H.R. 14233 (91st Congress), to include .22
i rimfire ammunition in the category of ammunition exempted from the
gun dealer recordkeeping requirerents of the Gun Control Act. The
bill was favorably reported by the Senate Finance Committee but was
_not taken up by the Senate. ‘ . » o
' S. 849 (91st Congress) passed the Senate, amended, November 19,
1969. It would have amended the penalty provisions of the Gun Con-
trol Act concerning the use or possession of a firearm while committing
a Federal felony, by: . G C '
(1) raising the mandatory minimum sentence for a second or
subsequent offense, from 5 years to 25 years imprisonment, and
-eliminating the existing maximum of 25 years, and
(2) elimintaing the possibility that the special sentence imposed
) might be served concurrently with the sentence imposed for the
T felony committed. y U
; It received no action in the House, but its provisions were subse-
.quently incorporated, in amended form, into the Omnibus Crime Con- .
¥ trol Act of 1970 as passed by the Senate (H.R. 17825, 91st Congress)
and as eventually enacted (Public Law 91-644). As enacted, the gun
control title (Title IT) did away with the possibility of concurrent
sentences, as did the original bill, but reduced rather than raised the
minimum sentence for a second offense, from 5 to 2 years. Addition-
ally, the 25-year maximum for a second offense was retained.
The Organized Crime Control Act of 1970 (Public Law 91-452)
contained a title (Title XI) providing for the stricter regulation of

sHarry L. Hogan, ~gS;'ieciaiist,ln A(merict{ﬁ National Government, Congressional Research
Service, Library of Congress. R ‘ : '
‘ o (15)
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.explosives, with a system for licensing manufacturers and dealers
modeled on the one established by the Gun Control Act.
1972.—The Bayh bill (8. 2507, 92d Congress), to eliminate the
- domestic production and sale of nonsporting handguns (or “Saturday
Night Specials”), was passed by the Senate August 9, with amend-
ments. Specifically, the bill applied the existing criteria for importa-
tion of handguns to the domestic industry. Major floor amendménts
accepted would have: ~ . '
(1) eliminated dealer recordkeeping in connection with the sale
of .22 rimfire ammunition ; and
(2) made it a Federal crime to murder or attempt to murder
any State or local policeman, firearm, or prison guard while he is
performing his official duties or because of his official position.
1973.—The Senate passed an omnibus bill entitled the “Victims of
Crime Act of 1973” (S. 800, 93d Congress; passed Senate April 3).
Included was a floor amendment sponsored by Senators Herman Tal-
madge and Birch Bayh to provide for stricter penalties for use of a
gun in committing a Federal felony.
1974.—O0n March 13, the Senate rejected two floor amendments (to
S. 1401, 93d Congress) proposing further handgun controls: (1) an
amendment containing provisions similar to those in the Bayh bill that

passed the Senate in 1972, by a vote of 58 to 31 and (2) an amendment -

requiring the registration of all handguns, licensing of all handgun
owners, and prohibition of production of all handguns unsuitable for
sporting purposes, by a vote of 68 to 21. ‘
~ Also in 1974, Congress passed amendments to the explosive control
title of the Organized Crime Control Act of 1970, to exempt from its
provisions commercially manufactured black powder in quantities of
50 pounds or less (Public Law 93-839; approved January 4. 1975).
1976 —The House Judiciary Committee reported a bill for added
handgun controls under the Gun Control Act (HL.R. 11193, 94th Con-
gress; H. Rep. 94-1103). Similar to a Ford Administration bill and to
a bill previously approved by a Senate subcommittee during the same
Congress, the measure provided for a ban on the manufacture and
sale of non-sporting handguns, prior police clearance of handgun pur-

chases. and increases in the annual fees of gun industry licensees. The
bill failed to get a rule.

The President approved a bill containing a provision to exclude

firearm ammunition from the items over which the Consumer Product

Safety Commission has jurisdiction (Public Law 94-284; May 11)i

"1978 —The Senate passed an amended version of S. 1437 (95th Con-
gress), for reform of the Federal Criminal Code. The reported bill
would have amended existing law’s provision for added penalties for
use or possession of a gun while committing a Federal felony by: -

(1) raising the minimum for a first-time offender from 1 to 2
~ years, if the gun (or destructive device) were used or displayed
(rather than merely possessed) : _ B
(2) eliminating the possibility of probation or suspended
sentence for a first-time offenise ; and ‘ -

(3) applying these penalties to any offense occurring during

“the commission of any other offense described:in the new criminal
code over which Federal jurisdiction exists (that is, covering mis-
demeanors as well as felonies). Also, it would have amended the
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existing law that prohibits possession of a gun by convicted

felons and other specified high-risk individuals, to eliminate any
implication that the offense must be connected with interstate
commerce. :

Floor amendments accepted would have :

(1) eliminated the possibility of imposing the added penalty
for possession of a gun while committing a Federal crime if the
offense were not a crime of violence or were a misdemeanor con-
sisting solely of damage to property (not placing a person in
danger of death or serious injury), or if the gun were not pos-
sessed in relation to the offense ; and .

(2) provided that the application of the mandatory sentence
for the above offense would not apply in cases where a person uses
fo;cle in defense of himself or others against conduct constituting
a felony. - :

The House passed a Treasury Department (Bureau of Alcohol,
Tobacco, and Firearms [BATF{) appropriations bill with commit-
tee-recommended provisions to: .

(1) ban the use-of funds to implement certain regulations pro-
posed by the Treasury Department on March 21, 1978, relating
to the submission of reports to BATF on gun transactions by
licensees; and

‘(2) delete $4.2 million from the BATE request, the estimated

amount required for implementation of the proposed reg- -

ulations. .

In the Senate, floor amendments hostile to these provisions were
voted down, _

1980.—The Senate Judiciary Committee reported S. 1722 (96th
Congress) a bill for reform of the Federal Criminal Code. Under the
bill, all penalty provisions of the Gun Control Act, the National Fire-
arms Act, and the explosives control title of the Organized Crime Con-
trol Act would have been transferred to title 18 of the U.S. Code. Cer-
tain substantive changes were also included. ' ,

H.R. 6915, to revise the Federal Criminal Code, was reported by the
House Judiciary Committee; the bill’s effect on existing control
statutes would have been substantially the same as that of S, 1722
(see above). Attempts in mark-up to attach anti-gun control amend-
ments were unsuccessful, ' '
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IV. NaronaL CommissioN AND CoMMITIEE RECOMMENDATIONS
. ReratiNg To Firearm REecurarion, 1967-81

1967.—The President’s Commission on Law Enforcement and Ad-
ministration of Justice issued a comprehensive report on the Nation’s
. crime problem after a 2-year study. Among the recommendations was
one for eventual national handgun reglstratlon and Federal prohlbl-

tion of interstate handgun commerce.
1969.—The National Commission on the Causes and Prevention of
Violence issued a statement on firearms and violence, calling for na-

tional handgun registration and Federal legislation prov1d1ng for‘

eventual universal hcensmg for handgun ownership.

1973.—The National Advisory Commission on Criminal J ustlce
Standards and Goals made recommendations for State and local ac-
tion to reduce crime, and proposed a ban on the private ownership of
handguns by 1983.

1981.—The National Advisory Committee for Juvenile Justice and
Delinquency Prevention recommended enactment of Federal and State

legislation to prohibit the manufacture and sale of handguns for other

: than official purposes. .
¢ (19)
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V. AtrorNEY GENERsL’S TAsK ForckE oN VioLEnT CRIME:
REGOZMMENDATIONS Reratep To FirearMs

Shortly after taking office, U.S. Attorney General William French
Smith established a special task force to study the problem. of violent
crime and to recommend specific policies the Justice Department
might adopt. to assist in its more effective control. A final report was

submitted by the group in August 1981. It contgined recommendations
pertaining to many phases of criminal law and procedure. Repro-

duced below is the section entitled “Guns” and one pertaining to the
criminal information systems of the Federal Bureau of Investigation.

A. Guns

Recommendation 17.—The Attorney General should support or pro-
pose legislation to require a mandatory sentence for the use of a ﬁre—
arm in the commission of a federal felony.*

Recommendation 18—The Attorn"y General - should support or
propose legislation to amend the Gun Control Act of 1968 to strength-
en its ability to meet two of its major purposes: allowing the trace
of firearms used during the commission of an offense and prohibiting

dangerous individuals from acquiring firearms. Spec1ﬁcally, the Act

should be amended to provide the following :

a. That, on a prospective basis, individuals be required to re-
port the theft or loss of a, handgun to their local law enforcement
agency.

b. That a waiting period be required for the purchase of a hand-
gun to allow for a mandatory records check to ensure that the
purchaser is not in one of the categories of peisons who are pro-
scribed by existing federal law from possessing a handgun.?

Recommendation 19—Title I of the Gun Control Act of 1968 pro-

hibits the importation of certain categories of handguns. However,
the Act does not prohibit the importation of unassembled parts of
these guns, thereby permitting the circumvention of the intended
purpose of this title of the Act. It is therefore recommended that the

Act be amended to prohibit the importation of unassembled parfts of‘ _

handguns which would be prohibited if assembled.*

Recommendation. 20—The Attorney General should suppont or

propose legislation to authorize the Bureau of Alcohol, Tobacco and
Firearms to classify semi-automatic weapons that are easﬂy converted
into fully automatic weapons as Title T weapons under the Gun Con-
trol Actof 1968 -

Recommendation 21.—The Attorney General should direct the'

United States Attorneys to develop agreements with state and local
prosecutors- for increased federal prosecutions of convicted felons

apprehended in the possess10n of a ﬁrearm ThlS proposa,l WouldA

1 We also-address guns in Phase I Recommendation B.

(21)
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enable federal prosecutions to be brought against felons apprehended
“in the possession of a firearm under the 1968 Gun Control Act and the
Dangerous Special Offender provisions of the Organized Crime Con-
trol Act of 1970. Federal penalties under these statutes often are
greater than state penalties applicable to firearms possession. Because
these cases are matters over which state and local law enforcement
- have primary jurisdiction, they should be brought in close coordina-
tion with state and local prosecutors. The appropriate federal role is
to initiate prosecutions in order to bring federal prosecutorial re-
sources and more severe penalties to bear on the most serious offenders
in a locality who are apprehended with firearms in their possession.

Recommendation 22.—The Attorney General should direct the Na-
tional Institute of Justice to establish, as a high priority, research and
development of methods of detecting and apprehending persons un-
lawfully carrying guns.? ' , -

Commentary—In the United States in 1978, firearms were used in
307,000 offenses of murder, robbery, and aggravated assault reported
to the police;? they were present in about one-tenth of all violent
victimizations occurring in 1980.° In ‘1978, 77.8 percent of firearm
murders involved a handgun.* Every. year approximately 10,000
Americans are murdered by criminals using handguns.® Crimes com-
mitted by individuals using handguns represent a serious problem
of violence in our nation. Proffered solutions to this problem are
myriad, ranging from the practical to the impossible. Positions taken
are often highly emotionally charged. Additionally, there is no lack
of social science data—of varying quality—to support diametrically
opposed views.

However, the plethora of contradictory state gun laws has made
their enforcement ineffective,® indicating the need for a federal
strategy that would provide consistency and uniformity across state
boundaries. In addition, federal gun laws have failed in several ways
to achieve their intended purposes due to either a lack of adequate
enforcement mechanisms or unintended loopholes in existing law.

Despite the problems inherent in examining the issue of guns, it is
possible to set forth sensible criteria for the recommendations we are

making in this area. First, they should be politically feasible. Second,

they should balance the importance of preserving legitimate reasons
for owning guns and the costs associated with that ownership.
Finally, and most importantly, it should be possible to make at least
a prima facie for the effectiveness of these recommendations in re-
ducing violent crime. - ’ ' .

We believe that, that individuals must be deterred from using hand-
guns in the commission of a crime. We believe that the cost to an

individual of committing a crime with a handgun should be made:"

greater than the benefit. This cost, in part, should be manifested in

2Data Acompileﬂ from U.S. Department of Justice,” Federal Bureau -of Investigation,
#Crime in the Unijted States 1978 (Washington: U.S. -Government Printing Office, 1979).

3Unpublished data supplied by the Bureau of Justlce Statisties from the National
Crime Survey. .- . . ) .

4 Data compiled from U.S. Department of J ustice, Federal Bureau of Investigation,

“Crime in the United States 1978.” . : i o T
5U.8. Department of Justice, Federal Bureau of Investigation, “Crime in the United

S Waieht and P H. Rossi, “W. @ violent crime : E Ar" (Wash
 J. Wright an . H. Rossi, eapons and-violent cerime : Bxecutive su A 5he

ington : U.S. Department of Justice, 1981), p. 2’;. »v mmary” (Wash
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the sentence that is meted out to those convicted of such acts. Current
federal law provides for an additional 1 to 10 year sentence for the

. use of a firearm in the commissien of a federal felony. A 2 to 10 year

term is provided for secend and subsequent offenses (18 U.S.C. 924(c)

- (1970) ). Because these sentences can be suspended cr made probation-
- ary and, in addition,-all offenders who are sentenced :to -prison are
.currently eligible for parole, the cost of violation is neither certain

nor severe enough. - . ‘ - )
We recommend-legislation.torequire a mandatory sentence for those
convicted of the use of a firearm in the commission of o, federal felony.

" This proposal, supported as it is by the public and the police.” would
provige- an effective deterrent to crimes o this sort. To be effective, the
“mandatory sentence should be severe enough to have the necessary

deterrent force. Further; the power to impose.this sentence should
not be vitisted by any opportunities on the part of .prosecutors to
circumvent it through the use of plea bargaining, charge. reduction,
or other methods. 3 o
‘Several purposes of the existing federal gun laws have not-been ful-
filled efféctively. The 1968 Gun Control Act banned, with some excep-
tions, the importation of handguns (including so-called “Saturday
Night Specials”) into the United States (18 U.S.C. 925(d)). How-
ever, a loophole allowed the importation of handgun parts which could

" then be assembled into handguns and sold. We believe that the 1968

Gun Control Act is still worthy of support and that its intent should
be carried out by closing this loophole. Therefore, we recommend that
the Act be amended to prohibit the importation of unassembled parts
of handguns which would be prohibited if assembled. -
Another purpose of the Act and of the Omnibus Crime Control and
Safe Streets Act, designed to reduce violent crime, is directed at pre-
venting the possession of handgums by proscribed groups of people.
However, it has not had its desired effect. Under those Acts certain
categories of individuals are ineligible to receive firearms that have
been shipped in interstate commerce. These include : - o
Fugitives from justice; L
Persons under federal or state felony indictment; -
- Persons convicted of a federal or state felony; - :
Persons ineligible by state or local law to possess g firearm
. Minors, under 18 years of age for rifles and shotguns, and under
21 years.of age for handguns;- ... ... .~ ..o s
- Adjudicated mental defectives or persons committed to a mental
- institutipn; ; e Rt e T
-~ Unlawful users of or addicts to any depressant, stimulant, or

narcotic drug;

Felons; -

L Persons di_tshonora,bl& dlscha,rged frdm‘th(a Umted Stat,es’AI‘:'med}. .

Forces; . S
‘Mental incompetents;

. Former United States citizens;
Illegal aliens. ~

K 7.Cumbrldg,e>Repo"r!:s, Ine., “An Analysis. of Public Attitudes Toward Handgun -Confrol,

Appendix . A—The .Questionnaire” (Cambridge, Mass,: Cambridge Reports,- Ine,, 1978).
DP%ardx ' “Flreu‘rmqaownership and(Regulation——Tackling an Old Problem With Renewed
Vigor,” .&miam and Mary Law Review, 20, n. 2, 1978, pp. 235-290. : Y
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re is. at present, no effective method to verify a purchaser’s eligl-
bil'}‘tgf The de:ll)ler must know or have reason to believe that the pur-
chaser is ineligible to receive a firearm in order-to make a transaction
unlawful. However, this is very difficult to prove. A person purchasing
a firearm from a federally licensed dealer is required to sign & form on
which he affirms by sworn statement that he is not proscribed from
purchasing a firearm. This signature relieves the dealer from any lia-
bility for illegal transfer, as Iong as he requests and examines a form
of purchaser identification, other than a social security card, that
verifies the purchaser’s name, age, and place of residence.
Since drug addicts, felons, mental defectives, and the like are not
the best risk for “the honor system,” a waiting period between the
time of signing the presently required form and delivery of the hand-
gun to the purchaser to verify the purchaser’s eligibility is sensible
and necessary to effectuate the purposes of the Acts. Dealers should be
required to contact law enforcement authorities and verify a pur-
chaser’s eligibility, or prospective purchasers should be required to
apply for a permit to purchase a handgun at their local police depart-
ments, where their eligibility is checked. Such a requirement may also
provide a “cooling off” period for individuals who might otherwise
purchase and usea handgun in the heat of passion. S
As of 1975, 12 states required waiting periods. The usual procedure
is for a customer to complete an application for purchase at the
dealer’s place of business; the dealer forwards the application to the
police department, which investigates the information contained in the
application during the waiting pericd (the longest such waiting period
is 15 days, required by California and Tennessee) ; the police depart-
ment either approves or disapproves the application and notifies the
dealer; and if the application is approved, the dealer then contacts the
purchaser, who may then come and pick up his firearm. Wisconsin has
a waiting period between purchase and delivery of handguns but does
not require an application to purchase. This waiting period is designed
as a cooling off period. S ‘ S -
Eleven states require some form of permit for retail purchase of
handeuns. Usually, the prospective purchaser applies for a permit at
his local police department by filling out a form which requests perti-
nént information about the prospective purchaser. The police de-
partment then conducts an investigation to verify the information.
There is an “effective waiting period” which is the time required to
process and approve or deny an application. This vartes with work-
load although some states set a statutory maximum (usually 30 days)
after which the application is approved or denied. A minimum wating
period between purchase and delivery may also be defined.®
We recommend that a waiting reriod be reqnired for the purchase
of a handgun to allow for a mandatory records check to ensure that
the purchaser is not proscribed by the Gun Control Act of 1968 or
Title VII of the 1968 Omnibus Crime Control and Safe Streets Act
from owning a handgun. In order for this waiting period to be effec-
tive there should be adequate record check methods available.’ By
s Baward D. Jones IIT and Marta Wilson Ray. “Handsun Control—Strategies. Enforce-

ment, and Effectiveness” (Unpublished study, Washington: U.S.,Depa_rtmgnt of Justice,
1980), rn, 1821, - . . ‘ L : g ”

d Philip J. Cook and James Blose. “State proerams forl screenineg handgun buyers,
Thesfr,mals (3! thecAmerlcan Academy of Political and Social Science, May 1981, pp. 80-91,
for a discussion of current screening problems encountered by the states.
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making this recommendation, we. are endorsing the concept of a
waiting period without specifying the actual mechanisms that should
be employed. That task should be left to those who frame the legisla-
tion requiring such a waiting period. We do not believe that this
proposal broadens the limitations on handgun ownership contained
in existing law ; it simply enables the intent of the law to be fulfilled-—
an intent that has wide public support.*® Handguns should be kept out
of the hands of the wrong people. ‘ ‘

Not all. handguns that are. used-in crimes arrive in the hands of

perpetrators directly from & fireams dealer. Many of these guns have
. been resold, given away, lost, or stolen. One study concluded that

stolen ‘guns .constitute a significant .proportion of guns used in the
commission of criminal offenses in New York City.'* It is estimated
that between 65,000 and 225,000-handguns are stolen each year in the
United States.’? In investigating crimes committed using handguns,
the ability to trace these firearms by law enforcement officials 1s ex-
tremely important. The Gun Control Act of 1968 was intended, in
part, to establish this ability by requiring that manufacturers and

-dealers maintain records of firearms manufactured, transferred, and

sold. While this provides a ready ability to trace handguns to the

~“initial purchaser, it does nothing to alert law enforcement officials to

the fact that the handguns have been lost ot stolen and, thus, are prime
candidates- for instruments of criminal activity. A number of pro-
posals have been made to ameliorate this situation and improve the
national firearms trace capability.. - ', ;o

We recommend that individuals be required to report to their local
law enforcement officials the loss or theft of any handgun. The police
would then enter this information into the National Crime Informa-
tion. Center (NCIC) (this information is routinely entered into the
NCIC now by local police departments when it is reported to them).

‘We do not believe it is necessary for individuals to report the resale

or gift of a handgun to another individual, since officials of the Bureau
of Alcohol, Tobacco and Firearms (ATF') have testified that this type
of transaction can be easily traced under existing law. Nor do we believe
it necessary to have any kind of national registry of handguns to which
dealers would report -Sales and resales of handguns. Such a registry
would be toc cumbersome, given the 2 million handguns sold by dealers
each year and the many additional transactions between private citi-
zens. In addition; expert testimony before us indicates that the records -
currently kept by manufacturers and dealers, if enhanced by reporting
of t};)qil.‘!;s and losses to the NCIC, would provide an adequate trace
capability.: - = e i ‘ N

~ Another problem that we wish to address is the ease of conversion of
semi-automatic guns into more lethal and more strictly regulated fully
automatic guns. Title IT of the 1968 Gun Control Act (26 U.S.C., chap-
ter 53) prohibits the manufacture, possession, and transfer of weapons
that are contraband in nature. These include machine guns and other

19 A 1978 survey reported that 88 percent of the respondents favored a waiting period °
“to allow for a criminal records check.” (See Decision Making Information, Inc., Attitude
‘of the American electorate toward gun control 1978"” (Santa Ana, Calif., 1978).)

1 Steven Brill, “Firearm Abuse: A Research and Policy Report” (Washington ;. Pollcé ’
Fogndation. 1977), pp. 106107, : : o R > ’ :

Mark H., Moore, “Keeping Handguns From Criminal Offenders,” The Annals of the
American Academy of Political and Social Science, May 1981, p. 100.
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fully automatic . weapons. The Act requires that all such weapons be
registered and subsequent transfers be approved by the Secretary of
the Treasury or his delegate with an accompanying federal transfer

tax paid in connection with such sales. Some manufacturers are pro- .

ducing readily available semi-automatic weapons (these are not Title
IT weapons) which can easily be converted to fully automatic weapons
by simple tool work or the addition of readily available parts. Over an
18-month period, 20 percent of machine guns seized or ‘purchased
(slightly less than 1,300) by the ATF had been converted in this way.'
To deter these dangerous convirsions, ATE should be authorized to
declare such guns Title IT weapons, thus making them subject to Title
IT regulation. g . . '

Federal laws prohibit convicted felons, among other types of indi-
viduals, from acquiring firearms. They also contain increased penalties
for persons using a firearm in the course of a variety of federal crimes.
In some states, these federal firearm laws are significantly more severe
than comparable state statutes. In addition, in many federal districts
the federal ccurt deckets are not as crowded as county and city court
calendars. : R B

For the federal government to contribute more effectively to the
reduction of violent crime, U.S. Attorneys should bring more prosecu-
tions under these federal statutes. This will enable the more severe fed-
eral sanctions to be applied to the violent offenders who present a great

threat to the community, but who face more limited state sanctions.:

To accomplish this goal, the U.S. Attorneys should develop a working
agreement with state and local prosecutors to establish a mechanism
for bringing to the attention of the U.S. Attorneys those persons appre-

hended by state and local authorities in possession of firearmsin viola- -

tion of-federal laws. Where the firearm involved was used in the course
of a serious felony, the state laws for the principal offense (e.g., homi-
cide, robbery, rape, etc.) may be entirely adequate. However, where a
previously convicted felon has committed a relatively minor offense, or
has committed no-provable offerise other than acquisition of a firearm,
the U.S. Attorney should review the case for possible federal prosecu-
tion. By working together with state and local prosecutors on these fire-
arms violations, the U.S. Attorneys will be able to bring the federal
firearms penalties to bear on those violent offenders who persist in vio-
lating the law, as evidenced by unlawful firearms possession. -~ =

- In addition to these substantive proposals, we believe that the federal
government should conduct research on methods to detect and appre-
hend persons unlawfully carrying guns. This could be accomplished by
having the National Institute of Justice assign high priority to re-

- search into the development of such means of detection and -apprehen-

sion. There is a need for effective methods of this sort. The ability of
law enforcement officials to detect individuals who are carrying guns
may provide an important disincentive for the unlawful carrying of
such weapons. In addition, it could provide an important means of pro-

ftrmed.

. tection for police officers by enabling thein to tell whether a suspect is

Ay Department of the Treasurv, Bureau of Alcohol., Tobajcco? nd Firearms, “}F,i’renrlng‘

Cnse Sunxmuny” (Washington: U.S. Governmen§ Printing Om_ce; 1981). "
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" B. F.B.L :

Recommendation 5—The Federal Bureau of Investigation should

examine the feasibility of a separate registry of firearms violators.®
Commentary.—An offender’s firearm was present in one-tenth of the

rape, robbery, and assault victimizations that occurred in 1979. In more

than 850,000 of these victimizations the victim actually suffered a gun-

shot wound. Additionally, more than 13,000 murders (63 percent of the

total in 1979) were committed with a firearm. How many of the offend-
ers in these crimes had a history of firearms violations or violent of-
fenses involving firearms is not known. ) g
We believe that a separate registry of firearms violators, maintaine
as a part of the FBI’s NCIC systein, could serve a number of beneficial
purposes. First, such records could be accessed by the Secret, Service to
determine which persons in an area the President (or other dignitaries)
planned to visit had records of firearms violations, Law enforcement
officers, in making a routine traflic stop or serving a warrant, could
determine, in the same way they now check for outstanding warrants

.and for stolen property, whether the subject had a history of violent

offenses with firearms and exercise due caution in dealing with the indi-
vidugl. Offenders with firearm violation records could be more rapidly
identified for arrest, bs*1. charging arraignment, and judicial process-
ing than would be ‘p('sﬁ.:a.;,«lg mider the Interstate Identification Index
1 in Recommendation 4.

dlsﬁgissm?gemo? these potential benefits, we recommend that the FBI
examine the feasibility of establishing a separate registry of firearms
violators. - . L o

1 We also address firearms in Phase II Recommendations 1'_Z through 22.
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INTRODUCTION

The following tables compare the principal provisions of two pending bills that would amend
existing Federal laws for the control of firearms: the Kennedy-Rodino bill (8. 974/H.R. 3200)
and the McClure-Volkmer bill (S. 1030/H.R. 3300). Table I contains a detailed comparison of
the bills and the major provisions of existing law in areas that would be affected. Table IL
compares only the highlight provisions of the bills, with no reference to existing law.

The major Federal controls are currently contained in Chapter 44 of title 18 of the U.S. Code
(Sec. 921 et seq.), the National Firearms Act of 1934 as amended (26 U.S.C. 5841 et seq.), and
sections 1201-1203 of the appendix te title 18, U.S. Code. Chapter 44 of title 18, commonly
known as the Gun Control Act, was added by Title IV of the Omnibus Crime Control ard Safe
Streets Act of 1968 (P.L. 90-351) and subsequently revised by Title 1 of the Gun Control Act of
1968 (P.L. 90-618). The National Firearms Act, regulating machine guns and other especially
lethal firearms, was amended by Title II of the Gun Control Act to cover "destructive devices"
such as bombs, grenades, and missiles. Secticns 1201~1203 of the title 18 appendix were added
by Title VIL of the Safe Streets Act and were designed solely to restrict access td firearms by
specified "high risk®™ individuals such as convicted felons and mental incompetents.

Although the Kenhedy—Rodino and McClure-Volkmer bills are frequently compared, the overall
objectives of the two proposals are very different, and the specific provisions of each bill
in most cases have no counterparts in the other. McClure-Volkmer is based on the premise that
current Federal regulation of gun and ammunition commerce is not only too extensive but that
it hds led to unwarranted abuse and harrassment of gun licensees and owners by the regulators.
The Kennedy-Rodino bill, on the other hand, takes the position that current legislation is not
restrictive enough, especially'vith(regard to the commerce in handguns. e

0¢

o, 2GR oo LS A S SRS S Kb B RS TN 275

N

P

7

4

Chp

el




sranien

u o . ! o . K
s v & - o
- ¥ o . N w i ;' ' ) §
. N : it .
Dt i ley’/ £ . . - N ;4J ; ,
- : : e : B o
" N rgp et sttt . '\ g N
“)‘ ) X y B 1 : . £ 5 o & A o
C e i )
i i «
' N . . . B,
N i B : . . - a o
o g ; CONTENTS e : S o
. . ) LM . . : : 24
TABLE I. Ptoposed Changes in Federal Gun Regulation. Ccmparative Analysis ! 2 B
7 ot Ma jor Provisions of the Kennedy-Rodino B:lll and the McClure-Volkmer Bill vesasisneans 1 o o !
' Firearms Genera];]_.z,.......................................... 1 . . N .
Private possession, generally.......c........................................................... | @ : )
Possession or receipt by "high risk " Persons s.iessess. 1 R RS )
- .:Commercial sale:'of any firearm <.ssisees . 1. '
' , o Any transfer of fireaun or ammunition, generally esrien 4 . o ‘
™ B 5 " B .
* 5.
5 R Lo I
5 Ry v .-
) Permit:—to—purchase 5.
“ . -Buyer credenrials 6.
- Multip 6. ’
@ K . 6 Bt
: Private transfer of - handgun 7 i
N Generally vvesveensss 7
i - of ‘handguns that ‘can't be s0ld commercially ‘e 7. :
Multiple 8ale tocavusuas 7
& Rental or loan of handgun . ] 1 ’ E
| .Purchase or, receipt of handgun by privat:e individual 8. 2 . o
Importation crvssases 8 ;
) . -Modification 8. J
s N 9 /s




o Bl - : . W o > . I
— . o > ’ o ° ’ Qe ’ ' y ‘ o
Y 4 . g * X
= . Y P " Y o N . v
) o : 2 5 i ‘;' “ 5]
ki 4 . N k i .
: - Q = o © o K ¥ w * w ‘
o : © B ‘ o ’ |
= B e E i i P = : 9 iy, v R
Y 3 =9 . [ . o o o

G . N - IS — [ SNRESL S = — : :

: i - : R : s ' § .
u i + S
N b 14 = » ¥ 1 N e 5
o ° . P A | o 3
a’ © - - 1‘ - L R

v il i ~ ’, :\ 4 : E 0 K

. = N :E it . b3
- i i i d 8-
. : ' [ @ ’ : «
o . wh v @R
u o P
G I . : d . )
" X8 h - 3 1“- § 3 = W N ) v ' T A R o »
: : ‘ IFI. Firearms Industry LICENBEES .'esssesersssnssisobosnnsssisianaorsasans ¥ o
@ : T Generally seeciercsisrenescrevanse i N L G
R o Licensee categories . s
: . . . B ) L . FR - Fees sonees *, : i
L . C : T T - : ] / - Licensee qualifications R R S T AL PP g J
. . ' © . - : o - . £ ’ T : Disciplinary authority of BATF ... : 5 .
’ o % L B ‘ v ) BATF time to p;ocesa applications o
S : g I ¥ Lo N ' Recordkeeping @ -
o ' ) : : Reports seesene )
: e 15
Other violations of the Gun Control Act 16

CLvil Y1ability weesseeessasovasionsvpioan cesens :
,Forfeiture -and seizure ......................' voa . euee nergese ae S W7

Hiscellaneous J’tovisions ‘ ; . , ; 3 18

" Disabilities relief «.. : s : . g : 18

Congrees:lonal review of BATF ¢ Pevea .ot ; N TITY . ‘ 19

Administering agency ces ) ' . 19
Explosives . ' ) R ‘ | é 19

‘ : 20

"9y




w

'5.‘ ‘

T

HIRSIR

!
1

. L '
3
D
. = ‘ “CRS-1
. = . i :
TABLE I. ‘Proposed Changes in Federal Gun Regulation.
Comparative Analysis of Major Provisions of the’ Kennedy-Rodino Bill and. the McClure—Volkmer Bill, 97th Congress

. . o . Kennedy-Rodino : el e ’ MéClnre;Volkmer
Subject - Existing Law (S.v974/H R. 3200) -(S. 1030/H.R. 3300)

I. FIREARMS GENERALLY

Private possession,
generally

'Possession

or receipt |
by high risk"
persons

AY

, Commercial aale

of any fireérmrj

- [See.also . "Any -
transfer of fire-.
arm or amnunition,
below] . .

-siles, bombs,

o

No restriction except. for especially
1etha1 veapons (machine.guns, mis=
etc.) controlled undet
the National } irearms Act., Illegal
to possess such firearms or devices

vif they are unregistered.

Bans possession or Yeceipt of any type
of firearm, "in commerce or affecting
commerce,” by conviuted felons and = o
individuals belonging to ‘other’ speci—
fied “high risk" categories...

Requires a’ Federal license t,
in’ the business of manufacturi 85 |,
importing or desiing in firearms or
ammunition H o

.No change.

g

v

Clarifies existing ban on possession of
any type of firearm by convicted felons

~and certsin other. types of individuals-‘

to specify that it covers posgession
under a any: circumstances and to extend

b’the ban: to ammunition.

. No;ehsnge;v

No change.

Similar to Kennedy-Rodino bill but
specifically excludes from the cate-
gory of convicted felons (persons
convicted of a "crime punishable by
imprisonment for a term exceeding
one year") those convicted of mis-

. demeanors under State law, or any
Federal or State antitrust or similar”
violation relating to the regulation
of business practices. Also, amends

° . existing law to. eikclude from the pro=

hibition ;persons under indictment for
a felony.

Exempts ammunition dealera from he
1icensing. requirement., Deiines;qengage
in the ‘business" 80 as to.narrow the
‘concept. (Séé Part IIT, "Fireatmg =~
Industry Licensees.”) - = .
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.. Bubject

Existing Law

Kenned&-Rodino
o (S 974/H43'~32°°)

MeClure-Volkmer
t(sv. 1030/H.R. 3300).

Commercial sale
“of “any firearm
“[continued]

. 2 il
S 2

“ (i-es

Ptohibits interstate aale.or tranefar

‘to'a nonresident of ‘the ‘State in:which
“ythe licensee's place of business is

located.

‘Exception: sale or transfer of long
guns to residents of contiguoug States
which have enacted specific legislation
sanctioning such sale or transfer. . °

Prohibits all interstate shipment by
licensees except to other licensees
bans mail—order,sales)

:Requirea epecial proceduree for intra—

state mail—order.salee.

Prohibits commercial sale to persons
under specified ages.

[
e

) Prohibits comme ial eale of any : o

machine gun, destructive deyice, or B

‘“other- National Firearms Act weapon

except ‘a8 specifically authorized by

g the Secretary of the: Treasuty.ﬁ i

Requirea “dealer registration,” i.e.,
that all licensees maintain records of

‘salee, both of: fireafms and ammunition.«

RN

.- Would allow holder of a federally

.approved permit—to-purchase a handgun
(see below) to buy a handgun in any
State«

" No change.

For change affecting handgun aales,‘
.. see -below, -under “Part I1. Handguns."”

Wo changs.

* No change.

No change.

&

No. changes .o o v

idNo change;"

il

Does auay with ban on interstate sale,; .
‘ providing. that such eale must. neverthe—
‘less conform to the State and local

laws of the buyer and the place of sale.

No ‘change.

Dealerkrecorde cn amunition sales would
no longer be required.

3e
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. : Kennedy~Rodino McClure—Volkmer
Subject Existing Law (5. 1030/H.K. 3300)

(S. 974/H.R. 3200)

Commercial sale
of any firearm
[continued]

. {4) 2 mental defective or one who has

Prohibits commercial sale to any person
who 1s:

(1) a convicted felon (or under indict=
' ment for a felony),

(2) a fugitive from juétice,

(3) an unlawful user of dangerous drugs,
or S .

been committed to a mental insti-
tution.

9

,,ﬂ ‘ AN

Prohibits commercial spie to any person
in State vhere the purchase or posses—..
gion of the firearm (or ammunition)
would be in violation of .any State law"
or published ordinance applicable at
the place of sale, delivery or other
disposition.

Repeals Title VII of the Safe Streets
Act and combines that statute's cate~-
gories of prohibited persons with those
to which licensees may not sell fire-
arms under the Gun Control Act, thus
adding these: categories to the GCA:

(4) a person who has been adjudicated
as mentally incompetent or has been
committed to a mental institutiom,

(5) an illegal alien,

(6) a person discharged from the Armed
Forces under dishonorable conditiona,

g]) a person who has renounced his: U s.
citizenship.; .A_<.‘ wot e

Adds to the ptohibition any sale that

would result in.a violation of the laws

of the buyer's place of residence. .
it . '

Similar to Kennedy-Rodino bill. .

e
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Existing Law

Kennedy-Rodino
(5. 974/H.R. 3200)

+ MeClure~Volkmer
(8. 1030/4.R. 3300)

Any transfer
of firearm

or ammunition,
generally

Prohibits transfer to any non-licenaee
who resides in any State other than
that in which the transferor resides or
has his place of business.

e
a1

'Tranfér“to a,prbhibited pegso& by a.non-
licensee constitutes a. violation by the
transferee but not the transferor.

Changes wording to prohibit the trans-—
fer to any non-licensee who “"does not
reside in the State in which the trans-
feror resides . . . " (Has the effect
of closing the apparent loophole in
existing law that permits transfer to
an alien.)

be chaﬁgé 1n‘éxist1ng law 1ike that

provided by ‘the McClure-Volkmer bill,
except that the proposed new controls
on all handgun transfers (see below)
would presumably have the:effect of
precluding a handgun transfer to a
"high risk" individual. - N

[

Makes all interstate firearm transfers
legal as long as the acquisition by the
transferee doesn't violate any State or
local law of his place of residence, or
the transfer doesn't violate any State
or local law of the place where it
occurs.

For the most part, exempts amunition
from the act's controls.

Prohibits transfer to any person who.
the: transferor has reasonable cause to
believe is a person prohibited by the
act from possessing or receiving.

[see above: "Possession by ‘high risk'’
persons.“] "
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Subject

Existing Law

Kennedy-Rodino
(s. 974/H.Rs 3200)

McClure-Volkmer

(s. 1030/H.R. 3300)

II. BANDGUNS

Commercial sale
of handgun

Model limitations

Pre-purchase
clearance
BN
b
Permit-to—-purchase

Prohibits import—but not domestic manu-
facture and sale—-of handguns not
“generally recognized as particularly
suitable for or teadily adaptable to
spotting purposes.v

No requirement.

No requirement (excepc that State per-
mit requirements be observed)

Extends existing import criteria to
domestic sale (see statement of Sena~
tor Kennedy in Congressional Record,
June 23, 1981: S6750 ff). Maintains
the "sporting purposes” concept as the
basis for determining which handguns

"“ghould: be cormercially available.

Requires both local and FBI .clearance
if the purchaser- -dogsn't hold a feder=~
ally approved permit (see below).

Having received positive reports from
both-the local police and.the FBI;- :
dealer or 'seller may make the transfér
after a waiting period-of 21 days.

Specifiee etandarda for a federally
approved State permit-to-purchase a

handgun (also, a permit~to=carry):

Exempts persons who hold such a-permit
from pre-purchase cledrance procedures
(sea above) and allows then,co purchase
a handgun An eny State. .

No changes 1like those in the Kennedy=~

Rodine bill.

Amends exiating law to

eliminate the Government's authority
to disallow the fmport of firearms
established to be gpuitable for sport—

ing purposes.

No change.

No change.
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quject

Existing Law .,

Kennedy-Rodino
(8. .974/d.R. 3200)

HcClure-Volklef
.(Ss 1030/H.R. 3300)

Buyer credentials

bl
‘

Multiple sale

Mall order

Requires licensees to keep records (of
all sales, not just handgun sales) show-
ing the name, age, and place of resi-
dence of the buyer. Restrictions on
sale to under-age individuals, to non-"
residents of the licensee's State, and
to "high risk" individuals require the
dealer to establish certain facts about
the buyer, but the statute does not
specify how.

*Bureau of Alcohol, Tobacco, and Firearms
regulation (March 1975) requires all
dealers to report any case of selling
more than one handgun to the same person
within a 30-~day period.

:Prohibits all interstate sales and deliv-
eries to non-~licensees. Permits intra-
gstate mail-order sale to non-licensees

- pursuant ‘to specified procedures.

'

‘No general change, but the proposed fed-'

erally approved purchase permits would
serve :as identification and as a demon—
' stration that acquisition. by the pur-
chaser would ‘not bring him into' viola-
tion of his State or local laws:.' :

Prohibits sale to si-éipetsbnﬂbfiany
wore ‘than two handguns-in.any :12-month

“‘-period absent prior Federal approval.

Extends existing ‘ban to cover intra=
‘gtate gales. " =~ R

No change.

No change.

- . i

No‘change. 
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' : N Kennedy-Rodino McClure~Volkmer
B Subject - Existing Law (S..1030/H.R. 3300)

(S. 974/d.R. 3200)

Private transfer
of handgun

Generally

0f handguns that
can't be sold
compercially

~“Multiple sale

Rentnl or loan
of handgun R

: reeidence. ) f

Prohibita sale or transfer to non~ .
resident. (State)-—except as loan or

" rental or to carry out a beguest or

other inheritance by a person who may
lawfully acquire or possess the gun
under the laws of the State of his -

8

N.A.
Ko effect.

o

Illegal 1if to a non-resident unless it

ig for "lawful sporting purposes.”

Requires yrivate transfets to be nede
purauant to police. clearance proceduree
prescribed for commercial transfers °
(dealer processing the clearance,may
charge a fee of up to $10 for perform-
ing the service, as prescribed by the
Secretary of the Treasury). Doesn't
apply to loan or rental at shooting
ranges for use on the pretises under
specified conditions.

Regtrictions on commercial transfers
would also apply to private transfers.

Makes it 1llegal for a private individ-
ual to purchase or receive more than
two: handguns in any 12-month period,

but apparently would not have the effect
of making a private sale illegal {i.e.,
seller would have no tesponsibility to

determine whether or not: the buyer. would *

exceed his: quota for the yeap)r

;.5“

Fresunaﬁly illegal bj a0y person when
the gun ia one that can't be sold under
the“bill's provigions., Also illegal
except at ahooting ranges for use on

presises under specified conditions. -

o

Removes restrictions on the transfer
of any firearm to au out-of-State
resident, but provides that such sale
nust conform to State and local law
of both the transferee and the placs
of transfer.

Also, extends the ban on licensee
transfer to high risk individuals
to-include private transfers.

-

N.A.

68

No “charge.

‘Loans or rentals for tenporlry uge for

‘lawful purposes would be exempt from
the prohibition against transfers that
would be illegal under the State or
local law of the transferee.
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Subject

"

Exist;ng Law

Kennedy-Rodino
(S. 974 /H.R." 3200)

McClure=Volkmer
(S. 1030/H.R. 3300)

Purchase or receipt
of -handgun by
-private individual
“*[Sée also
“Pogsession
by 'high risk!’

persons,” above]

Importation

Modification

Illegal to receive in the individual's
State of residence any firearm purchased
outside.the State.

i&legal to receive any firearm which has

been imported in violation of the act.

Prohibits import of any firearm, but
allows the Secretary of the Treasury
(BATF) to authorize exceptions with
respect to certain kinds of weapons to
be used for specified purposes.. The
principal exception is for fircarms
“generally recognized as particularly
suitable for or readily adaptable to
sporting purposes.” 1In the case of .
handguns, BATF uses a point system,
devised by an.expert panel, to deter—
~mine whether or not the gun meets that
description.’ R

0

R

NeA

_‘12=month peried.

Addsfﬁpohibitiohiagaiﬁs; puichﬁsg or
receipt of more than two handguns in a

Does ‘not’ appear to place liability on
the buyer or receiver in the event a
transfer: 1s'made absent the prescribed
clearance procedures or if the handgun
transferred is a prohibifed model.

No change..

No change.

v

Prohibits modification of an approved
handgun which has effect of making the
gun unable to ‘meet the proposed handgun
standards.

ﬁemoves ban’ on fééeipt,of‘anz gun from

put-offState, as long as.no law at the
recipient's place of residence, or'of
the place of acquisition, is violated.

o

No éhange. . "

Regdiréh"the Secretary to make excep-
tions for firearms determined to be
suitable for sporting purposes.

oF

N.A.
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Subject Exiéting Law

Kennedy=-Rodino
(5. 974/H.R. 320C)

McClure-Volkmér
(S. 1030/H.R. 3300)

CRS-9

Report of theft

No provision.
or loss ) )

Requires any person to report the loss,
theft or disappearance of a handgun in
his possession or control. Report must
be made to the chief law enforcement.
officer of the place where the gun was
kept within 24 hours after discovery of
the loss or theft, and to the Attorney
General within 5 days.

No change.
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Existing Law

-Kennedy-~Rodino
(S. 974/H.R. 3200)

CRS~10

McClure-Volkmer
(S. 1030/H.R. 3300)

III. FIREARM INDUSTRY LICENSEES

Generally

Licensee
categories

Requires all firearm and ammunition
manufacturers, importers, and dealers -
to be licensed by the Federal Govern-—
ment (Ttreasury Department, BATF). Sets
forth various license fees, depending

on the category of the licensee and the:

type of firedrm or ammunition imnvolved.
Specifies qualifications. 'Stipulates a
number of operating procedures to which
licensees must adhere. ’ :

Provides for following licensee
categories:

1) Manufacturers—

a) of destructive devices and/or
destructive device ammunition

b) of other firearms :

€) of ammunition for firearms other
than. destructive devices.

2) Importers——

a) of destructive devices or destruc-

tive device ammunition
b) of other firearms or ammunition
for other firearms. )

Specifies additional qualifications for
securing a license to manufacture,
import, or deal in firearms, and sub-
gtantially raises- fees for licensees

manufacturing, importing, or dealing in .
- L IS

handguns (see below).

Provides for manufacturer, importer, and

“dealer licenses which would cover long

guns only, with higher fees required for
licenses that also permit manufacturing,

importing, or dealing in handguns. Other

new categories:

1) gunsmith
2) dealer in handgun ammunition.

Exempts ammunition dealers from licens-
ing requirements and defines the gen-—
eral concept of “engaging in the *
business” of dealing in firearms so as
to exempt persons who make “occasional”

> sales or repairs (See below under

"Licensee qualifications”).

Exempts from the act's requirements per—

sons dealing in ammunition only (except
destructive device ammunition). Changes
other qualifications (see below), some-
what modifying the nature of certain
categories.
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‘ Subject A Existing Law

¢

(8« 974/H.R. 3200)

(5. 1030/H.R. 3300)

Licensee
categories
* [continued]

3) Dealers—
a) in destructive devices and/or
destructive device ammunition

Prohibits pawnbrokers from dealing in
handguns or handgun ammunition.

b) who are pawnbrokers dealing in . . )
firearms other than destructive : ) ) oo
devices or ammuntion for firearms ¢ - )

. . other than destructive devices. . )

. ‘ = : : ¢) not dealing in destructive devices . : &

) ~or ammunition for such devices,

and not pawnbrokers.

B

4) Collectors who desire to be licensed
to make interstate transactions in-
volving firearms or ammunition which
are curios or relies.

Fees #1) For manufactiirers—
) - a) of destructive devices andior
v . = ) destructive device ammunition~-
h X . $1,000 per year; . c .
. b) of other firearms——$50 per year;® -~of handguns——$5,000 per year. oo . w
o » ’ S S ¢) of ammunition for firearms other ) . : -
) oo : ) ) @ : than destructive devices~=$10 ) i
: : per year. : : )

Makes changes noted: No change. P

1) For manufacturers—- ' -

2) For importers——. . e o
a) of destructive devices or destruc~ :
tive device ammunition--$1,000 per —-of handguns-—$5,000 per year.
year; S : e : .
b) of other firearms or ammunition N o . o 0 PR s - R : .
" for other firearms-=$50 per year. : ; N : : ! C Lo R

2) For importers——

B
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Subject Existing Law (8. 974/H.R. 3200) (S. 1030/H.R. 3300)
Fees 3) For dealers—= ) 3) For dealets-—
[continued] a) in destructive devices and/or ~=1in handguns--$500 per year.
: destructive device ammuniticn--
i $1,000 per year; ==in ammunition exclusively for hand-
i : b) who are pawnbrokers dealing in - guns~~$100 per year.
| . i firearms other than destructive
! (s . ; devices or ammunition for firearms
i ; other than destructive devices—
- i . $25 per year; - ' .
) N H c) not dealing in destructive devices
' b or ammunition for such devices,
. H and not pawnbrokers——$10 per:year.
# i . . K
: 4) For collectors——$10 per yeax.
!
H 5) For gunsmiths--
H . $100 ‘per year
. H.
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: Kennedy-Rodino MeClure-Volkmer .
Subject Existing Law (S. 974 /H.R. 3200) . (S. 1030/H.R. 3300)
Licensee Applicant for license miust be at least " Spegcifies that the place of business of  Defines the term “engaged in the
qualifications 21 years old and have a place of buai- the pr tive licensee must be “appro- business”. so as to exe-pt-— N “
B T ness from which he intends to conduct ° " priate nonnobile pun:lse- ptotected by :
such business (or collecting) within a " such adequate security devices™ as may . 1) a perlon vho “makes occasional ulu,
reasonable period of time. . be -prescribed by regulation. exchanges, or purchuel of firearas or
. . S . vho sells . all or part of his pet-onal
Barred from receiving‘ a license are Also, adds the requirement that tha collection of fiream.
. applicants otherwise -prohibited under applicant not be prohibited by State or ) Sl :
M the act from traunsporting, shipping, local law from conducting the business ~2) a guns-ith who nkel occasional
or receiving firearams or ammunition in to which the license would apply. repairs of f£irearms or who occasionally
1nterltate or foreign commerce, or any: S S ) fits.special barrels, ltocka. or ttigger
applicant uho has willfuuy violated " .lechlni-n to- f:l.tum. o
any of ‘the act's provisions (absent ; : b -
the grantins “of reli.ef fro- such dis- .Purcher, lplcifiu thtt vhen the terl
abilir.iea). i applies fo an importer, it means a
R person, other than'a dealer, who im= )
ports one or more firearms in'a cglen- >~
- dar year, and that when it applies to ot
0 . an importer of ammunition, it mneans a
i person who imports any émmsunition for = .
s salesor din:ributidn.
Disciplinary Provides for revocation of a license in Adds suthority for .1icense -suspeneion Providel thlt liccme nay be uvoked

authority of BATF -

BATF time
to procese - .-
applications .

the event a licenseé.has violated any
provi 'ion of ,Vthe act T rule or- regula-

Provides that a license application must

- be -dpproved -or denied within 45 days. -

PR

or. for inposi"ion of a civil fine in -
11eu of tevocation.

Extends proceasing t::l.ne allowed to 90

'days H

only when :he violntion vas perpettat:ed ’
willfully»- S e . ’

‘ Ft’_xtchur,; pioviiiii»lcl;i'ﬁr vile'n cr:lnin.]. L

proceedings: inst a licensee are un~
successful, -a license may not b denied
or: xevoked on ‘the - bui- of the fact
vhich the chargel were gtounded.x ERIE

No ’c’ha’ngee‘ . , o S Cen
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. : xenhedy-kodino @ McClure-Volkmer
¢ . ‘Subject - Existing Law (S. 974/H.R. 3200) (s. $1030/H.R. 3300)
o : T ) e = . : , . oot R P o “‘ ': S . ) ‘é,‘f T 2 ’ M . “ .
* Recordkeeping . 411 sales and deliveries of firearnms Establishes an additional recordkeeping Eliminates recordkeeping on all ammuni-~
. o . and ammunition {except ammunition for system whereunder handgun unufuctuten ‘tion sales. Modifies requirements for
use in long guns only) must be noted and 1nportern would maintain records on licensed coliectors: Restricts govern—
in the licengee's records—with the, the disposition of ‘all handguns for 10 - ment inspection authority so is to
name, ‘age; and place of residence of . yeare fron the date originally shipped eliminate routine eo-plhnco inspec~- .
the purchaser. -Récords wmust be kept or otherviae transferred--to include tions (tbcu sust be probnble csuse to
for as long and in such form and place transfer records transuitted lonthly by :'believe -a violation . « . has occurred
as’ “prescribed by regulationl. They Wust - handgun dealers. L ‘and that: evidence thereof may be found"
‘be nade available for 1napection, qt . on the licensee’s pnnhn).
. all reuonable times. " Requinnlp-cificnlly that the: nnuf.nc-a :
- : “turer and irporter. handgun recordl will llutrict- sm nu:horlty to nke infor-
be kept according to the gun's gerial’ mation obtained under the act available
' . nuaber ‘and will show (1) Infitial dis- to State, local, or othet Pederal ot‘fi— ‘
: position and the date, and (2) for each ciah. . .
) . . aubuquent desler disposition, the gun .
P 4 . : wodel, the name and address of the
: : ’ tranaferor, and the name and address or = '# :
license number of the transferee. . =
Reporcs Prov:ldu tlu: licanaees -lull subuit Hith respect to the new systea of Doss away with nin:ing 'authoﬂt'y'to'
such reporrl and infomtion with " records on handgun transfers, rl'equ:l.ru require reports based on licensees g
respect. to [the raqu:l.red] records and such. reports as may be lpeciﬁed by records. Specifies that on-site inspec~
the contents thereof” as lhdl by Teg- - regnhtion. . tion is the only way in which records
ulations be prucribed- L 5 . . uay be cn-incd. L
’ \ o . . Furthar, prohibitl the govéﬁuni from
s creating its own’ system of records based
. v on dulct rccord-. *
' Unique Nq'provis‘ibn. ~'2tov1du for duiguul:ion of n unique * o change. :
serial numbers s .serial number. code for, each iuport:cr e
B and nnufnctuzet. : -
o .
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. : Kennedy-Rodino McClure~Volkmer
Subject (S. 974/H.R. 3200) (S. 1030/H.R. 3300)

Existing Law

IV. PENALTIES: CRIMINAL PROCEDURE

-Use of gun in Provides that the use of a gun to com—

‘Eliminates ponib:llity, in the case of

Similar to Kennady-Rodino bill but

3

i
N committing crime " mit a Federal felony (or the unlawful a first-time offender ‘convicted of com- " doesn't specify mitigatirg factors and 1
8 carriage while committing & Federal nitting a Federal felony with a gun, of -, doesn't raise the minimum sentence for
l felany) is subject to a special pen-~ probation or suspension of the added * - a first offender. 2
B alty, in addition to the penalty for sentence, and places limitations on :
N the underlying felony. In the case of parole for all offenders, unless the Limits spplication of the penalty to° ;
£ a first offense, the added penalty is court were to find that any of certain the use (not the carrying) of a gun to
3 : - . a minimua of 1 year and a maximum of specified mitigating factors ‘had been commit a felony "with respect to which S
. i ’ ' 10 years in prison. A second offense involved. . e the district courts of the U.S. have .
is subject to an added penalty of - e coy : R original and exclusive jurisdiction.” g
2 years and a maximum of 25 years in Raises minimom penalties for both first oL T ’1
prigon.. A first offender is eligible and gecond offenders: BRI Also exempts from the penalty the £
B for ‘a suspended sentence or for pro- : defensive use of a gun. NS % e
! bation. : First — 2 years . . ‘-] g
“ . ‘Second — 5 years. s ‘ ] S
Transport, shipment, Prohibits, and provides for separate ' No change. No change.
or. receipt of gun ‘penalties when the ciime intended to be - T
. A or ssmunition in committed is punishable by imprisonment ,
. W b interstate commerce, for a term exceeding 1 year.
with intent to commit R =
N a crime . . i 3
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Subject

Existing Law

Kennedy-Rodino
(S. 974/H.R. 3200)

‘McClure~Volkmer
(5. 1030/H.R. 3300)

Other violations
2 of .the
Gun Control Act

L

Civil liability

LN \ ﬂ;

For violation of atly provision of the

act, ptovides for a maximum penalty
of 5 years in prison and/or - $5,000.

A

.

'No'prbvision;i

Provides the following separate maximmm
penalties.

1). possession, transport or receipt
of a gin or ammunition in course
of employment by a high risk
‘individial prohibited from such
activities——l year/§l, 000

2) failure by nonlicensee to report
loss or theft of handgun—$100
v(Second’ 6 months/Sl 000)

3) non—licensee trannfer of handgun
without adherence to prescribed
ptocedures-sloo.

Provides that.any person who transfers
a handgun 1in-violation '0f the act -shall
be civilly. 1iable for any death or per—
sonal :injury i{nflicted with the gun by
the ttansferee in the commiasion of a

'crime.

Specifies that the state of. mind
required for culpability is "will-
fulness."”

No change.v IR
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T

' Kennedy-Rodino McClure-Volkmer . ' !
§ : . Subject Existing Law (S. 974/H.R. 3200) (S. 1030/H.R. 3300) )

Forfelture Any firearm or ammunition iuvolved in No change. . Restricts appiacabiiity to guns actually
and ) or intended to be used in any viola- used in a violation.
selzure tion of the act or of any other Fed- ' . .
9 " eral criminal law is subject to seizure Provides that any dismigsal of charges
r - . and forfeiture i accordance with pro- ¢ upon which seizure is based, any verdict
. ‘:“ . . visions of the Internal Revenue Code. o or disposition on such charges other
: i @ ’ than "guilty”, or any failure of the
. “ s United States to prosecute such owner
e : : ' ) . . ot possessor on the charges within 120 "
. ¢ . . - 5 daya of the sefzure, would constitute
: . i an absolute bar to such forfeiture, and )
1 ‘ the seized firearms or ammunition would - v
. N . thereupon be returned to the owner or
¢ . oo posgessgor.

ot At

<,

“ ’ : . Provides for award of attorney's fees
: . ' : ' e S in a successful court challenge of a
‘ . ‘ R ‘ ) seizure, and in any other case where
) L i ) the court finds the seizure was without
R ¢ . [ R ) ’ ‘ o e : foundation or was initiated tvexatiously,
B 2 : B o ) Y o " frivolously, or in bad faith."

6V

Restricta government's seizure author- hy
ity to cover only those firearms or . ' e
quantities of ammunition “particularly v
named and individually identified™ as . T v

involved in or used in'a violation of A : -

thé ‘act or other Federal criminal law. ‘ . o . B

Rl
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. Kennedy—-Rodino McClure-Volkmer |
Subject Existing Law (S. 974/H.R. 3200) (S. 1030/H.R. 3300) ., !
: V. _MISCELLANEOUS paovmous : \
} Disabilitiea relief Authorizes the Secretary of the Treas- Adds to the class of persoﬁs who may be Requires the Secretary to grant relief ;
" b ury (BATF) to grant relief from the dis~ relieved by BATF of disabilities under to any person who is prohibited from: ;
. i abilities imposed by Federal law on a the GCA thoge who, having been adjudi- possessing, shipping, transporting, or 1
- : person convicted of a “crime punishable cated as mentally incompetent or having receiving firearms or ammunition unless
by imprisonment for a term exceeding been committed to a mental institution, the applicant's record and repucation
1 year"~-other than a crime.involving subsequently have been declared by a are such’ that ‘he would ‘be likely to ‘act i
v the use of a firearm or other weapon or court or other lawful authority to be in 4@ ‘manner dangercus’ to pubiic¢’ safety i
Fd a violation of the act (chap. 44 of restored tc mental COmpetency. and ‘the granting of relief ‘would be. i
Title 18, U.S.C.) or of the National contrary to the ‘public interest. 3
Firearms Act—=1f it is established.to Adds to the’ class of persons who may
N [the Bureau's] satisfaction that the not be relieved by BATF of disabilities -[Note that provision ‘is made for de novo f
person will not be likely to act in a’ under the GCA those who have been con- Judicial review of an ‘adverse ruling on’ o
manner dangerous to public safety and victed of violating a State or local a petition” fot relief ] . i
that. the granting of. the relief would gun regulation laws o (Y1 o i
not be contrary to the public interest. () : °©
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Subject

Existing Law

Kennedy-Rodino
(5. 974/1.R., 3200)

McClure-Volkmer
(S. 1030/H.R. 3300)

Congressional review
of BATF actioms

Administering agency

Explosives

3

No provision.

Gives the Secretary of the Treasury
(BATF) authority for administering the
sct (title IV of the Omnibus Crime
Control and Safe Streets Act of 1968,
as amended by Title I of the Gun Con-
trol Ac¢t) and the National Firearms
Act of 1934.

I Existing law regulating commerce in
explosives (Title XI of the Organized
Crime Control Act of 1970) exempts
sitall amounts of black powdex from the
statute's controls, but purchasing
procedures in such.cases have been a
matter of disputé,

No change.

Transfers all functions of the Secretary
of the Treasury relating to Title I of
the Gun Control Act to a new agency in
the Justice Department ("Firearms Safety
and Abuse Control Administration”).
Further, allows the President, within
180 days after the effective date of the
provision, to transfer to the Justice
Department “any function of any other
agency or office, or part of any agency
or office, in the executive branch . .
i1f [he] determines that such function
relates primarily to functions trans-
ferred to the Department by this provision.

v

No change.

i E

Establishes a system of congressional
review of each rule, regulation, or

.order promulgated under the GCA by the

Secretary of the Treasury, in effect
giving efther chamber of Congress the
power to veto such actions.

No change.

o
[y

Prohibits the government from prescrib-

ing regulations that require purchasers ., '
of black powder, under the exemption

provided in section 845(a)(5) of title

18, U.S5.C., to complete affidavits or

forms attesting to that exemption.
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Kennedy-Rodino McClure-Volkmer
Subject Existing Law (S. 974/H.R. 3200) (S. 1030/H.R. 3300)
Interstate Contains no provision to preempt the Specifically prohibits the interstate Nullifies any State law that prohibits
transport laws of a State with respect to the shipment or transport of any firearm or the transpors ~¢ = gun (unloaded and
¢ transport of a firearm through the amnupition if it would violate a State not readily accessible) through‘the
State. . i = daw (either at the destination or in State.
N transit) or an ordinance at the place
" of sale, delivery, or other"disposition.
i
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= TABLE II. Gun Control: Highlights of the Kennedy-Rodino and McClure-Volkmer Bills
4 ' o
. Kennedy-Rodino McClure~Volkmer
Subject

(. 974/d.R. 3200)

{S. 1030/H.R. 3300)

Commercial sale of héndguna

Hodel restrictions

Pre-purchase clearance

Multiple sale

Mail order

Prohibits manufacture and sale ‘of non-sporting
handguns—presumably by extending existing import
restrictions to domestic sales.

Clearance by local police and FBIL if buyer doesn't
hold a federally approved permit. Dealer may
deliver handgun after 21 days if he has received
positive responses from both the PBI and local
police.

o
h i

Limits to two handguns in any 12-month period absent
prior Federal approval.

Extends existing ban on interstate mail order ssle
to cover intrastate handgun sales.

Contains no comparable provisions. In contrast,
does away with existing law's prohibition on

over-the-counter or other direct sale to an out-

of~State buyer; however, prohibits any sale that
would violate a State or local law of either
buyer or reller.
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Subject «

[
Kennedy-Rodino
(S« 974/H.R. 3200)

McClure-Volkmer
(S+ 1030/H.R, 3300)

Licensing for purchase or carrying

Private sale or transfer of handgun

Industry licensee requirements

Licensee recordkeeping

Licengee reports o

I

Specifies standards for State permits to purchase
or carry a handgun (separate permits). Holder of
a permit that meets the standards would be exempt
from pre-purchase clearance procedures and could
buy a handgun in any-State. E

33

Requires same pre-purchase clearance as for commer—
cial sale (effected through a licensed dealer who
may charge up to $10 for the service). If trans-
feree has a permit, transferor must establish
validity of permit and legality of its possession
by transferee, and must report the transfer to a
licensed dealer, who is required to keep a record
of it.

" Y

Specifies additional qualifications for a license
to manufacture, import or-deal in handguns. Sub-
stantial increases in fees for handgun licensees.
Other-restrictions on licensee operations. Pro-
hibits pawnbrokers from dealing in handguns or

- handgun ammunition.

<

Requires new, more detailed recordkeeping system
for handgun transfers.

©

With respect to new system of records ord handgun
transfers, requires such reports as may be ‘speci-
fied by regulation.

BT T Y AR e TR S

No similar provision.

B

Does away with existing law's prohibition on trang~
fer to a non-resident of the State 'in which the
transfer is made, but requires that transfer must
not viclate the laws of the place in which it is
made or the residence of the transferee.

Exempts ammunition dealers and persons who make
occasional firearm sales from licensing require-
ment. Redefines existing law concept of "engaging
in the buBiness"” of manufacturing or dealing in
firearms.

B E &

Restricts government inspection authority; no more
routine compliance inspections. Eliminates record-
keeping on ammunition sales.

Does away with exishing authority to require ligen-
see reports based on records. Allows only on-site
record inspections by BATF. Specifically prohibits

. creation of any central registry of records by the

government.
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9
Kennedy-Rodino McClure-Volkmer
Subject (S. 974/H.R. 3200) (5. 1030/H.R. 3300)

Penalties for regulatory violation

Gun crime penalties

Seizure and forfeiture of guns
or ammunition involved in violation

N

Attorneys' fees

Congreséional oversight

o 3

Provides for lower penalties for certain less
serious offenses.

Also, provides that any person who transfers a
handgun in violation of the act shall be civilly
liable for any death or’'personal injury inflicted
with the gun by the transferee in the commission
of a crime.

Amends existing law to eliminate, for a first-
time offender convicted of use of a gun to commit
a Federal felony, the possibility of probation or
a suspended sentence, but specifies mitigating
circumstances. - Raises minimum penalties speci-
fied for both first and second offenders, to 2
and 5 years respectively.

Not affected.

No provision.

i

Nao provision.

q @

e

o3

b

Raises mens rea requirement for conviction of a
violation of the act, to willfulness.

Same, but doesn't specify mitigating circumstances.

Also requires prescribed minimum sentence to be
served before parole may be granted.

Raises minimum penalty for a second offender to
5 years.

Restricts applicability to guns or ammunition
actually irvolved in a violation. Provides for
award of attorneys' fees in ghsucéessful court
challenge of a seizure. ’
" % N

Provides for award of “reasonable” fee when -a
cour;hf;nds that a governmenf; action taker under
the, act was without foundation or was “"initiated
vexatiously, frivolously; or in bad faith."

' i -

Establishes a aystem of congressiongl review of
each rule, regulation, or srder promulgéted under

" the GCA by the Secretary of the Treasury.
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£ } Kennedy~-Rodino _ McClure-Volkmer
H Subject (S. 974/H.R. 3200) (S. 1030/H.R. 3300)
’ g Administering agency Crgaées new Jﬁstice Department agency to adminis~— Not affected.
; I : L ter Title I of the Gun Contreol Act (Chap. L4
- ¥ U.S. Code)
i .; Interstate transport Specifically. prohibits, both of firearms and ammu— Nullifies any State law that prohibits the trans-—
' ’ nition, if it would violate a State law (either at port of a gun (unloaded; not readily accessible) )
G a the destinatiocn or in transit) or a local law at through the State. ©
] the destination. L ¢
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VII. Gux ConTrROL AND CRIME: A SELECTION OF STUDIES
A. INTRODUCTION

The major goal of most advocates of the stricter.regulation of fire-
arms is a reduction in the incidence of violent crime. It is therefore
essential from their point of view to demonstrate a positive correla-
tion between the availability of guns and the commission of such
crimes. Moreover, they are concerned to show that laws designed to
reduce availability (or, as in the case of Magssachusetts’ Bartley-Fox
statute, that penalize behavior judged likely to lead to crime?) do in

fact bring about a reduction in crimes of violence. Opponents of strict

controls are interested in showing that gun availability and restrictive

gun laws have little or no moderating effect on crime rates; indeed,

‘they sometimes argue that widespread gun ownership can be a deter-

rent t¢ crime by making criminals more apprehensive about the pos-
sibility vf victim resistance.

The following selections are intended to present a representative
range of conclusions generated by serious studies of the relationship
between crime, guns, and gun regulation. '

Blackman, “Conceptual, Constitutional, Enforcement and Ex-
perimental Problems Involved in Mandatory Sentencing for the
Tniicensed Carrying/Possession of Handguns,” 1981 '

Cook, “The Effect of Gun Availability on Violent Crime Pat-
terns,” 1981

Kleck and Bordua, “The Assumptions of Gun Control,” 1981

Pierce and Bowers, “Bartley-Fox Gun Law’s Short-term Impact
on Crime in Boston,” 1981.

Wright and Rossi, “Weapons, Crime, and Violence in America”:
Executive Summary, Chapter VII (On Crime and Private Weap-
ons), and Chapter XV (Weapons Control Legislation and Effects
on Violent Crime), 1981.

Pierce and Bowers examine the impact of Massachusetts’ Bartley-

Fox law in the city of Boston and find that although the overall level
of armed assaults and robberies has not been substantially affected,
the statute “produced an overall decline in the incidence of criminal
homicide.” Blackman attacks the Pierce-Bowers findings and certain
other studies on similar laws. Cook concludes that if guns were “less
widely available” the criminal homicide rate would fall. Kleck and

" Bordua examine five assumptions of gun control proponents, four of

which are related to the relationship -of gun availability and crime;
they find that the evidence reviewed in their paper “renders suspect
some of the most crucial factual assumptions underlying arguments
in favor of policies aimed at restricting the ownership of firearms.”
Finally, Wright and Rossi, in a detailed study recently released by
the National Institute of Justice, provide a degree of support for both

sides of the gun control dispute. While concluding that “there is no

1 Under Bartley-Fox, the unlicensed carrying of a handgun.

(87)
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line evidence” that private weaponry is an important cause of
?v(i)(l)lllgrft cr;gminality, they ngx)fertheless also find that “there is some evi-
| dence that under some conditions, reductions in gun-related crimes can
be achieved through gun control legislation.” _
The above characterizations are for the general guidance of the
reader; however, they do not adequately reflect the work and conclu-
sions of the authors represented, who make distinctions and attach
qualifications that merit careful consideration.

R | - f, . ., . B. STUDIES

T

T | 1. CONCEPTUAL, CONSTITUTIONAL, ENFORCEMENT AND'E_XPERIENT.,IAL PROB-

C LEMS INVOLVED IN MANDATORY SENTENCING FOR THE UNLICENSED CAR-
- : RYING/POSSESSION OF HANDGUNS : ' T ;
K “ hS o ‘ 7 o

o DR e I é . (By Paul H. Blackman, Ph. D., Research Coordinator, N.R.A. Insti- =
j o o - T tﬁ - ~tute for Legis}lativevActiOnt{\ o \>

SRR [A paper prepared for presentation at the Annual Convention,

A American Society of Criminology, Capital Hilton Hotel, Washington,

. . D.C., November 11-14, 1981 © 1981, N.R.A. Institute for Legisiative.

- Action, 1600 Rhode Island Ave., N.W., Washington, D.C. 20036.5~

a T A R T : . Among the “gun control”, proposals being most actively pushed at ;
) , o [ SR R i | AEERT A B . the state level at the present time is a mandatory penalty—without

: _ : o s ] o » - probation, parole, furlough, suspended sentence, etc.—for the unli-
; - o | T ‘ ' censed. carrying or possession of handguns (or all firearms). This
. ‘ : . L v & . | scheme’s proponents allege that persons possessing, carrying or trans-

L ‘porting an unlicensed firearm are “looking for trouble,” (Wilson-
Moore) and should be deterred or penalized by 4. six-to-twelve month
| o A E S o ‘ i L jail sentence. Such proposals could amount to a virtual gun owning or
S L L TR T o vy - | . carrying ban by penalizing and discouraging handgun ownership.
, ) T R AL R ‘ Co . - Indeed, the National Coalition to Ban Handguns terms the Massachu-
. : S T D e L - setts’ Bartley-Fox mandatory penalty law as “similar” to the Wash-

RTINS ~ o B ‘ington, D.C., handgun ban in its 1981 fundraising letter. e SR
SRR ST o O  There is a certain simplistic appeal to the mandatory penalty-for-: i
v : ~ possession law, if one assumes that peaceful citizens will comply with
¥ * licensing and registration requirements before” owning, Ca,rrYing,-zor
B . ' R o : transporting handguns, and only potential or previously convicted
i S felons would be affected by such a law. In addition, the proposal feeds
! , B : - on the popular sipport for mandatory penalties for use of a gun in
/ . commission of a violent crime—a measure supported by pro-gun
! ~ , groups since 1958 and supported by over 80% of the American public.®
| 3 (Caddell, 1978; Decision Making Information,1979.) . =~ . .
{ - Yet, the support for mandatory penaltiesfor carrying or possessing
g - firearms without requisite papers is based on numerous misconceptions
N -about restrictive firearms laws and the circumstances affecting carry-
L, sa : e - . . . A j . ] e
. : ) B N I -ing. Mandatory penalties for possession or carrying call for a manda-

tory term in jail or prison for a victimless crime, although support:
- frequently comes from persons-who denounce such penalties for crimes
which are mala in se. The penalty clearly interferes with the discretion
~of judges, something generally %bpposed?by the judicial community as
well as by criminologists—at least when dealing with other issues, e.g., -
- drug and prostitution laws, robbery and rape. In-addition, there are -
. numerous civil liberties problems involved in enforcing laws against

SR

. ..t Mandatory ‘penalties for using gung to commit viclent crimes are not as popular'among
@ . sociologists and criminologists as mandatorv penalties for persons carrying or possessing
guns ‘without authority. ‘Academia appears more interested in attatking mandatory penal-
. tles for use (Loftin-McDowall) -and defending mandatory penalties for ‘carrying (Beha,

Rossman, Pierce-Bowers, and those uncritically praising Pierce-Bowers: Cook; Wright).

ey : . fa (Continue’d‘) i S
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the possession, transportion, or carrying of items which are generally
concealable, especially where the enforcement may become more pro-
active than reactive. (See Wilson-Moore) 7

In Massachusetts and New York, which have enacted such legis-
lation, criminologists have some opportunity to evaluate the real
problems against the alleged effectivencss of the measure as a crime
control device, Massachusetts enacted its Bartley-Fox law in 1974;
New York enacted the Koch-Carey version of a mandatory for pos-
session law and a mandatory penalty for using a gun to commit a
violent crime in mid-1980. Connecticut adopted a mandatory penalty
law for unlicensed carrying in 1981; its current law, however, readily
enables most law-abiding citizens to obtain licenses to carry, and the
law is too recent to evaluate. New York adopted both pro-gun and anti-
gun mandatory penalties for those non-violently carrying handguns
and for those violently misusing them; statistical studies of the laws’
effects on crime are virtually impossible. T

Massachusetts adopted a mandatory penalty for carrying although
most residents of large cities cannot possibly obtain a license. Only
Massachusetts has had the mandatory penalty law long enough to
measure its impact on police, prosecutors, judges, and violent crime—
but not, according to the studies, for murder. (Beha: 103, 129-30;
Rossman: 201; Deutsch). And even with Massachusetts, the studies
to date have been expressly unable to firmly attribute any effects on
violent crime to the law itself as opposed to publicity about the law.
(Beha: 104; Pierce-Bowers: 137) ‘

The Massachusetts experience with Bartley-Fox will be discussed

more specifically later. For the moment, the effects of Bartley-Fox
according to the two major studies (Beha, Rossman) are as follows:
Although police have deliberately avoided stopping, frisking, and ar-

(Continued)

In fact, during the Bartley-Fox comparative years—1974 to 1980-—violent. ‘crime in
general and murder in particular decreased more in such mandatory-for-misuse states as
Michigan, Maryland, Virginia, South Carolina than in Massachusetts, with its mandatory
penalty for carrying. - * : ‘ C c

(Throughout this' paper, the issue will be discussed in terms of mandatory penalties
for carrying handguns.. Although Beha and Rossman  believe. the .legal change affecting
rifles and shotguns statistically irrelevant, in point of faect, the Massachusetts law man-
dates a year'’s imprisonment or jail (without probation, suspended sentence, good time,
furlough, etc.) for anyone convicted of the unauthorized carrying of not just handguns,-
but also rifles, shotguns. and air guns, A difference is that long guns may be carried legally
by persons with an FID—firearm identification card—which police are ¢uligated to issue
to all but prohibited classes of people. Handguns may only be carried legally by peérsons

with a license to carry; an FID {s insufficient to do more than possess.)

_The Loftin-McDowall and Pierce-Bowers approaches to mandatory penaities are inter-"

esting. Plerce-Bowers view disproportionate decreases in non-gun erimeé in Boston as show.
ing that deterrence of gun carrying was not followed by displacement to. other weapons,
justifying their conclusion that the gun law worked. Loftin-McDowall view the significant

4 drop in non-gun violent crime as proof the gun law was not the cause of the overall crime

drop. . : . : R

Actually, a mandatory penalty for use should logically be expected to affect all sentenc-
ing for violent crime and hence potentially discourage all types of violent crime. Judges,
forced by law to sentence gun-wielding violent criminals to minimum- terms, will be in-
clined to sentence ' equally vicious but gunless violent criminals to comparable terms,
lengthening overall sentences. A mandatory penalty for carrying, belng a substantially
shorter sentence, should have that effect only—potentially—on assault casés. not robbery,
rape, or murder. If Loftin-McDowall found overall increases in sentencing for armed rob-
bery, the overall robbery decreagse in Detroit would be explained more than Pierce-
Bowers' non-gun murder decline in Boston. . T .

A second difference in approach deals with the time the law took effect. In both Detroit
and Boston, the decrease In gun-related violent ‘erime ‘preceded the law. Loftin-McDowall
view that as evidence the law should not be credited. Plerce-Bowers view the pre-law drop:
in Boston crime as evidence the law—specifically, publicity about the law—is working.
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resting some peaceful citizens for Bartley-Fox violations, persons
without criminal records or with misdemeanor records are now more
likely to be arrested and charged with unlicensed carrying of firearms.
Judges tend to decide constitutional and other legal questions in favor
of defendants, who are more inclined to plead not guilty, to appeal
convictions, and who generally win either at the first or appellate trial
appearance. As a result, the number of persons actually sentenced for
unlicensed carrying has remained stable—but the likelihood is now
greater that the number will include persons without previous records.
Both before and after Bartley-Fox, in Boston as in other cities, blacks
and other minority-group members compose & disproportionate num-
ber of those arrested, charged, convicted, and sentenced for firearms
violations. _ . . :

Since adoption of the Bartley-Fox law, violent crime has risen dra-
matically, led by aggravated assault. Robbery has been unaffected over-
all; however, the type of.robbery most-expected to be affected by
Bartley-Fox—street-robbery where a gun 1s used—actually increased.
"The murder rate decreased largely back to the Massachusetts norm fol-

- lowing two abnormally murderous years (1973-74). At that, the Mas-

sachusetts murder rate paralleled the other New England states.
However, murder data.are insignificant-for any «valid statistical anal-
ysis in-the near future. Interestingly, at least one Massachusetts city

- which clearly refused to comply with the Bartley-Fox law—Spring-

field—saw violent crime rise slower than the city of Boston, which

- uses Bartley-Fox more extensively.

Despite the constitutional problems involved in enforcing laws
against carrying or possession, its supporters advocate gun law en-
forcement policies which would severely diminish the protections ac-
corded:by. the Fourth Amendment. Clearly, such mandatory penalties

call for at least some. thoughtful examination by criminologists and

others concerned with both reducing crime and preserving civil

‘liberties.

Conceptual, constitutional, and enforcement problems involved in
" carrying/possession and their regulation - S
Mandatory penalty proposals may be directed at either the unli-
censed carrying or possession of firearms, although supporters have
wanted the law to apply to both, but compromised on initial applica-

_tion only to carrying. The latter was true.in Massachusetts and New

York, with supporters seeking to have possession covered as well, and. .
to sharply restrict if not prohibit firearm possession to all but.law en-
forcement personnel and security guards. .~

Much of the debate surrounding mandatory penalties for unlicensed
carrying ignores both the legal meaning of carrying and the dl'ﬂicult}eS-
in carrying lawfully. State laws vary considerably in what is meant
by “carrying.” In Massachusetts, for example, it is. .possgssmn;‘plus
movement, which applies to transportation: as well ‘as to what. com-
‘monly is thought of as carrying (being on the person and readily ac-
cessible to him). Much transportation of handguns—and long guns as
well—legally involves carrying. AU ' S

"And the laws for obtaining permits to transpprt OF CATTY Vary con-’

~ siderably from state to.state and in ‘di,ﬁerenﬁfkjlpyis'dict»io‘ns; within

B T AR




(R

o b AT VT

AL L5

e L

62

~ states. Only a few states, like Connecticut, require authorities to issue

licenses to carry to all applicants unless they are prohibited by statute.
Therefore, Connecticut’s mandatory penalty should be much more
limited in its application than the New York or Massachusetts laws,
unless the police arbitrarily or generally refuse to issue licenses to
carry. In many jurisdictions, either no permits to carry exist, save
informally by making prospective carriers deputy sheriffs, or they
are rarely issued. Such a policy or law clearly puts gun owners in a
“Catch 22" situation if it is virtually impossible to obtain a carrying
license, yet unauthorized carrying is punished by a mandatory jail
sentence. - . _ '
Moest discussions about carrying of handguns are rife with ignor-
ance regarding who carries and why. Many persons may assume only
police, security guards, and criminals or would-be criminals carry
handguns. In fact, surveys indicate that large numbers of citizens
carry handguns for protection at some time or another.? The Cad-
dell survey suggests that 12 million adult Americans have carried
handguns for protection at some time. And a Florida survey (Burr,

1977) found that about one-third of those who carry in Florida do

so on a regular (daily) basis. Projecting this proportion to the na-
tion as a whole, about four million Americans carry handguns for
protection on a regular basis. Assuming no more than 1.5 million of
those are public or private cops (Wright: ch. 4), about 2.5 million
American adults may carry handguns regularly for protection. Al-
though there are no national data available, carrying is prohibited or
sharply restricted in enough states so that much of the carrying for
protection is unauthorized. : : , ‘

Persons carry because they are afraid of crime. If they are wealthy
or influential, they can-probably obtain a license. (Kates, 1981) Many
of the middle and lower class, without comparable influence, must
decide between carrying without authorization or risking their lives
and property to persons disinclined to obey laws against violent crime.
Judges have used their discretion to release gun-law violators because
these are frequently persons without previous records, forced to tra-
verse unsafe sections of town at times when crime thrives—persons
caught largely by chance by the very authorities who are unable to

protect them from violent criminals® (Kates, 1981; Shields) The

persons-arrested for firearms violations are disproportionately poor

and black. Supporters of mandatory penalties, however, mistakenly

- #Millions more technically *carry” when transporting handguns from target or hunting
ranges, places of purchase or repair, and the like. The surveys ask abo’uf:_carrying for

, protection, rather than actions legally defined as carrying, i

“3.A recent Ohio. cas¢ notes some’.of the problems of enforeing laws. against unlawful

. earrying or possession of handgun. Rosetta. C. Scales was charged with possessing an un-

registered -handgun. A nurse; working all. over the city of Cleveland and having to-travel at

 night, she bought the gun for protection and -earried it with her as she drove from place

to place. It was registered in another town . when shé bought it and she was ignorant of

HEast Cleveland’s requirement that she register it there when she moved. She could not get

a perimit.to carry the gun concealed under Ohic law and was violating the law by having:it.

in" her car. (Were she in Massachusetts, she would simila¥ly have been violating the law
on carrying and would similarly have been unable to obtain a license to ¢arry in the Boston
area.)  The gin was discovered only because she stovped at a scene of a fire to see if she
could.be of somé assistance,'and a policeman who also.arrived happened to see thé gun on
the floor of her car, (Cleveland Plain Dealer, September 25,-1981.) - ° S S

The case demonstrates both the type of person who carries without a license and the
aceidental way in which guns are discovered (except where police frisk somenné suspicious
looking ‘or wanted for & gvecific erime). Guns-may be found by, poliece following auto:acei-
dents, during routine checks:after a trafic' violation, when accidentally  exposed, or inder

. similar eircumstances. Persons are caught not by good police work but by bad luek.

RIS i SIS R S A

B LTS NRs

SRR NG e

fra AR AN L

TR

63

. . ’ ‘ . Lo,
perceive carriers as looking for trouble rather than security. (Wilson-
-Moore; Pierce-Bowers: 121-22) : ' |

In evaluating a mandatory penalty law for the unlicensed ¢arrying
of a firearm, it is also important to consider the types of crimes
targeted. First, only gun-related violent crime is targeted, ignoring

.more than 90%.of violent crime (based on U.S. Dept. of Justice victim-

ization surveys). Second, unless-juveniles are tried in adult court, gun-

- related violent crime.committed by juveniles is excluded. Third, since

the penalty applies only to carrying outside home or place of business,
upwards-of a third of murders and aggravated assaults, and other gun-
related violent crimes, committed by adults in their homes and some
other-indoor locations are not covered: And other technical procedures
prevent applying the mandatory penalty for carrying to most gun-
related violent crimes. In Massachusetts, for-example, it would be nec-

essary to prove that the gun was capable of firing. It might not be pos-

sible to prove.that unregistered guns were carried by perpetrators in
violent crimes in the homes or business of others,-particularly -ac-
quaintances, and the like. Because of the restrictions, the Massachu-
setts law could only be charged against cne-sixth to one-fifth of prose-
cutions involving gun-armed robbery and one-fourth overall of those
charged with gun-reiated violent crimes. (Beha: 46; Rossman: 294)

The mandatory penalty for carrying is aimed primarily at outdoor
and public-place aggravated assaults and spui-of-the-moment rob-
beries (since most robbers who plan, and are willing to risk the greater
penalties for armed robbery, will be undeterred by a mandatory penal-
ties law against illegally carrying a firearm). Only street robbery, the
least planned of robberies, might bé expected to be discouraged by a

'mandatory law against carrying without a license. The law is pri-

marily aimed at adult outdoor/public place aggravated assault—a less
planned offense, for which the six month or one year minimum manda-
tory penalty may be greater than that otherwise imposed for the of-
fense. (See. Loftin-McDowall, Beha, Rossman, Pierce-Bowers.) In

“evaluating the desirability of such mandatory penalties based on the

crimes targeted—street robbery, assault, assault-related murder-—it
should be remembered that gun-related personal robbery and assault
are much less likely to 'resu%tu in injury than non-gun robberies and
assauits. (U.S. Dept. of Justice victimization surveys, “Myths,” etc.)

Mandatory penalties.for carrying then are aimed at only a small
amount of the violent crime in the nation, and only at a relatively
small amount of the gun-related violent crime.* The law largely af-
fects the vast majority of the persons- who, driven by the fear of be-
ing victimized, carry without a license. Too many of those arrested, as

Beha noted (176) are “false positives”—with guns but non-criminal.®

4 Although envisioned as creating certainty of punishment, the mandatory penalty, obvi-
ously, is only for those¢" convicted. If less than 7 percent of erime leads to convictions,
mandatory penaities cannot raise the certainty above 7 percent. (Beha : 198 n. 158) - .+

. 6In theory, ‘guch a draconian, dragnet approach ought to catch some criminals as well
as ‘nonviolent persons and so reduce violent crime. If there is no objéction to overkill, cul-
prits will be caught too. Generally, however, the justice of the situation raises concern.
When Theodore Roosevelt dishonorably discharged the troops at Brownsville, he effectively

punished the real culprits but also excessively punished:those whose only offense wis

maintaining silence. It is burning a house to roast a pig to catch gun-carrying violent
criminals by punishing all gun carriers whether violent ¢riminals or not. Not all procedures
which also affect®the violent criminal can be considered in a soclety which prefers presump
tlons of innocence and due process of law. While, in théory,-a mandatory penalty for carry-
ing without a license ought to catch some criminals, so would a law calling for'a mandatory
penalty for anyone male, from a broken home, aged 15-80. with a family income under
10,000, who is out after dark. Although such a e¢rime, with a mandatory penalty, might

“work’’ there are few who would support it. - .
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The law can only rarely be applied to persons who actualy use guns to
commit violent crimes. As Beha noted (69) : “We know from the basic
pattern of the sample that more than half of those charged with vari-
ous firearm violations were arrested in circumstances which justified
the bringing of no other charges. Several, in fact, were arrested when
they reported the occurrence of crimes of which z2ey had. been the
vietims!” Under those circumstances, the question is whether there
should be any penalty, not whether it should be mandatory. -

A final problem with the concept of mandatory penalties, from the
perspective of gun owners, is the ultimate purpose of such a law. Many
of the advocates of mandatory penalties favor sharper restrictions on
handgun ownership if not a total ban (Senator Kennedy, National
Coalition to Ban Handguns, Mass. Speaker Bartley of Bartley-Fox

[Rossman : 221], et al.). Polls indicate that such a ban would be widely
violated. (Decision Making Information, 1975 and 1979 ; Kates, 1981;
Bordua) And the advocates further would make obtaining a license to
carry more difficult. The Kennedy-Rodino bill (8. 974; H.R. 8200)
in the 97th Congress, for example, calls for stricter state licensing laws
than currently exist in any state in the union and require that the laws
be enforced with a mandatory penalty for violating the carrying
provisions. : L e LI

Pro-gun individuals and organizations are thus concerned about

(a) expanding .the “Catch-22”—imposing a mandatory penalty for
an unlicensed firearm when a license is all but unobtainable, and (b)
mandatory penalties’ being expanded to cover possession as well as
carrying, in conjunction with legislation curbing authorized posses-
sion of handguns. These concerns are justified given, for example,
that Mayor Koch called for mandatory penalties for possession at a
time when the city of New York reportedly allowed the possession of
cnly 40,000 handguns and the police estimated 1-2 million illegal
hundguns. N - y . R ’

The concept appears, thus, to be aimed primarily at otherwise law-
abiding, non-violent members. of society. The mandatory penalty for
unlicensed carrying is not.aimed at professional criminals but at
spontaneous crime; expanding the concept by narrowing licensing
and/or applying the law to (grestricted) ownership would similarly
be aimed not at professional criminals. For the professional criminal,
six months or one year is a smaller price than- would be paid for the

Violent crime itself. A mandatory penalty would deter only generally

honest citizens. It has been said that gun laws can only be enforced
by making the average man more afraid of his government than he
is of criminals. Mandatory penalties appear to be ‘a step in that di-
rection—and for a victimless crime. I o
- Curiously, persons who see no relationship between drug use or
prostitution and violent crime sufficient to punish those “victimless
- crimes” believe gun ownership or carrying so closely tied to violent
crime as to support restrictive gun laws thereby creating victimless
crimes. (See Kessler; Kates, 1981.) - _ B
Mandatory penalties for possession or carrying of handguns creates
a mandatory penalty for a malum prohibitum offense. While it is dif-
ficult to contemplate extenuating circumstances for armed robbery, it
is relatively easy to imagine circumstances where carrying a hand-
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gun without-a license had extenuating circumstances. (Beha; Ross-
man ; Kates, 1979 and 1981.) Indeed, the first Massachusetts and New
York City arrests both provided examples of such cases: Boston police
arrested an elderly lady distributing pamphlets in' an unsafe part of
town and New York police arrested an Ohio truck driver coming to
the defense of an spparent kidnap victim.

Violations of restrictive gun laws are about the only victimless, non-
violent offenses for which- mandatory penalties have been either pro-
posed or enacted.® Gun law violations-are, after all, mala prohibita,

- not-mala in se. Unlike murder or robbery or rape or assault, with or

without.a firearm, there is nothing in and of itself wrong in carrying

a handgun. Mandating' imprisonment for a gun law violation is inher-

ently excessive, especially since imprisonment is not mandated for vio-
lent mala in se crimes, Mandating a year’s imprisonment for carrying
a gun without a license is clearly unjust in a state, like Massachusetts,
where there is no mandatory minimum prison term for'rape, robbery,
or murder. R

Mandatory penalties invite additional police discretion although
society is concerned about the potential for abuse of discretion by po-
lice (Skolnick). Mandatory penalties, while restricting the discretion
of judges, transfer discretion to police: to stop and frisk, to arrest, and
to charge. Following the enactment of Bartley-Fox, Boston police

acknowledged modifying their decisions on whom to stop and frisk for -

fear of apprehending otherwise honest citizens. Police exercised dis-
cretion with both suspects and type of charge, if any, levied. (Ross-
man: 218-19) In addition, although not recognized by Beha or
Rossman, police were in a position to confiscate firearms without either
arresting persons or reporting guns seized with less chance of objec-
tion from those caught carrying. Such expanded police power invites
violations of the equal protection clause and the improper and discrim-
inatory enforcement of the law by police. Beha and Rossman note that

while police did not stop more blacks-once Bartley-Fox took effect, in-

the city which is about 20 percent black, blacks comprised over half
of the persons arrested for unlicensed carrying of firearms. ‘
An additional problem with mandatory penalty provisions for un-
licensed carrying involves the “search and seizure” problems attached
to the enforcement of such laws. Bendis and Balkin have noted the
difficulty of enforcing carrying laws, especially where the ¢rime is con-

* cealed carrying rather than carrying openly. It is difficult for police

constitutionally to learn of a concealed firearm. Thus, improperly
found, and seized firearms represent a substantial portion of gun cases
which are dismissed (Kates, 1979: 195; Bendis and Balkinj; Brili,
1981). And without a mandatory minimum penalty for possessing or
carrying, a criminal might be willing to plea.bargain an offense despite
improper seizure of a, gun; the mandatory penalty provision, however,
may force such persons to fight and win in court. Tius the mandatory
penalty provision has the unwanted effect of making it more difficult
to punish career criminals for unlawful carrying (Brill, 1981).

8 One defense used. by an early Bartley-Fox ‘defendant was that his -offense was the only
offense calling for a mandatory penalty which could be tried by the district court; indeed,
that it was the only offense in Massachusetis with a mandatory penalty, and that the

offense required no malice, no intention to misuse the gun, no knowledge that the action
was a crime. (Beha :'11-14 and notes) : S !
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Those calling for increased police measures to apprehend unlicensed
handgun ca,rri%rs show very little concern for Fourth Amendment

rights. The Police Foundation, Professors James Wilson and Mark -

Moore, and others call for essentially police-state tactics for eradicat-

'ing the unlicensed carrying of handguns in this country. (Wilson-

Moore, New York Times, U.S. News & World Report, etc.) They call
for the development and deployment of metal detectors for police to
subject citizens on the streets to an arbitrary search to detect firearms.
Any positive reaction by the device would justify a persona.leea,rch
to determine whether the metal was a knife, gun, calculator, keys,
coins, or some other object. As with airline metal detectors, there
would be many more body searches “justified” by metal detectors than
would be likely to produce unlicensed weapons. 1 accepted, the Fourth
Amendment, outside of the home or office, would, in effect, be repealed.
Yet the silence of the civil libertarians is deafening. _ y
The “equal protection” issues raised are considerable. While police

tend to arrest blacks disproportionately for carrying firearms unlaw-

fully, the mandatory penalty limits judicial discretion to counter any
possible racism in enforcement.” Equal protection is also involved in
laws passed statewide but enforced with gusto only in cities—the dis-
crimination being against city residents. Discriminatory enforcement
also prevails in cities like Boston where it is virtually impossible to
obtain a license to legally carry a firearm. If the only difference be-

tween qualifying for a license and not qualifying is the prejudice of . -

the police chief, judge or other authorizing agent against applicants

based on wealth, race, occupation, or residence—mandatory penalties -

for carrying without a license raises some further “equal protection”
questions. o o 2 ,
Inescapably, the judicial system is impacted by the mandatory pen-
alty laws through increased caseloads. Mandatory penalties almost
aufomatically assure that guilty pleas are a thing of the past. Instead
of a possibly warranted wrist-slap following a guilty plea, persons
without serious criminal backgrounds will fight prosecution, insist
upon a jury trial, appeal whenever possible, and raise more technical
and - evidentiary issues at trial. The time between arrest and final
judicial determination of guilt and sentencing will expand. And it
will, overall, cost the state more to prosecute a person for unlicensed
carrying of  firearm than for many violent crimes. ’

The Massachusetts expericnce ; o '
" Ts it all worth it? Are the risks of constitutionally dubious police
behavior and more expensive, less successful, judicial proceedin
worth the goal of discouraging some unlicensed carrying of hand-
guns? The Massachusetts experience would suggest not. Although
constitutional violations were not as numerous as many fear@d, violent
crime rose, judicial proceedings were slowed and less likely to result
in conviction, and any deterrent effect on criminal gun misuse was
short-lived. o R S
The judiciary was not overburdened partly since Boston police were
not as enthusiastic about confiscating firearms as-in some other cities.

)

7 oc n (421-22) for a case where only ‘the single 'arme\(\i black was arrested, and
seﬁi:se?fcg({iolslsgﬁgr Iéattley-Fox, in a place where numerous whites were gimilarly and unlaw-
fully armed but not arrested.
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(Brill, 1977: ch. 2; Beha: 21-22) Where police enforcement is more
aggressive, as in Chicago and as 1s being sought in New York, special
courts are needed just to handle gun-law violations. With mandatory
penalties, those courts could not act so expeditiously as in Chicago,
where many cases are thrown out because of improperly seized guns
gnd lralost offenders let off without prison time. (Bendis and Balkin,
hields ’
The IZLck of information about guns seized, the misunderstanding of
police personnel attitudes towards privately owned or carried fire-
arms, and the lack of information about policy gun seizures and en-
forcement tactics are but a few of the probleras in analyzing the Mas-
sachusetts experience.
Both the major studies of Massachusetts’ Bartley-Fox law and its
effects—the Harvard study (Beha) and the Boston University study
(Rossman—including Pierce-Bowers)—recognize certain data limita-
tions. Both studies emphasize Boston, while recognizing it is atypical
of Massachusetts (Beha: 25, 101), and which had a “major violators”
project commencing just after Bartley-Fox. (Beha: 188) Even Pierce
and Bowers recognize limitations on their data sources and the accur-
acy of conclusions—particularly regarding murder—in their formal
studies. For example, Pierce and Bowers admit they considered no fac-
tors in comparisons with other jurisdictions except jurisdiction and
number of persons and crimes. (Rossman : 178) Most of the flaws—es-
pecially of Pierce and Bowers—were never revealed to the media and
the public; thus, Bartley-Fox is perceived as being beneficent rather
than either innocuous or dangerous in the development of public pol-
icy. Although the Bartley-Fox Law received widespread media at-
tention and support to encourage its enactment in other states, it is not
at all clear that Bartley-Fox is exportable, given Massachusetts’ crim-
inal justice system. And, significantly, Massachusetts has never had the
problem with juvenile gun-related crime as such places as New York
and California.

‘The serious limitations of the law and findings of these studies, how-

ever, are not in the potential differences between Massachusetts and -

likely imitators. The major limitations are in data—their availability
to. Harvard and Boston University and their use by the studies’ au-
thors. As noted, the limitations are generally. admitted: the studies
were conducted shortly after Bartley-Fox took effect, and after a
massive publicity campaign. No one knows whether any possible im-
pact on carrying habits or violent crime was due to publicity or law;
publicity is suspected since the decreases in gun use in violent crime
occurred before the laws took effect.®. : ‘

. Other data limitations included : reluctance to interview some judges
or prosecutors, particularly with ongoing cases; refusal of some at-
torneys to be interviewed ; lack of accurately reported crime data, par-
ticularly for 1974 (the last year before Bartley-Fox) and before, in

8 New York is staging a publicity campaign similar to that which accompanied the intro-
duction of Battley-Fox in Massachusetts, just as (1) Massachusetts is taking down its
state-border warning signs as creating an unfriendly image and discouraging tourism,
(2) the Justice Department is helping to fund ‘-both the misinforming signs and a study
of the effects of New York’s new law rather than longer-term studies of Massachusetts’,
and despite (3) the fact that New York’s law is not truly mandatory. New Ycrk will mark
the second straight state to adopt a “mandatory” law and publicize it erronequsly. inter-
preting the provisions of the law. e o Ee
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Boston, the state, and comparative jurisdictions; lack of cities com-
parable to Boston (New ‘England lacks any other city over 250,000 ; the
rest of the Northeast lacks any cities in Boston’s 500,000 to 1,000,000
category) ; and the murder statistics are small enough to escape sta-
tistical significance for most change until at least several years have

- passed.

Other limitations are less forgivable, such as overlooking the appro-
priate data, restrictive use of data, and the like. For example, Bartley-
Tox applied only to firearms outside the home or place of business—
that is, to carried firearms. Under the circumstances, the location of
crime was important, but received little attention from Beha and less
from Pierce and Bowers. Both studies recognized that assault-related
murder was more targeted than felony-related (except street robbery,
etec.) homicide but neither looked to location. And one could not ac-
curately assume that the crimes curtailed were those targeted: street
robbery rose between 1974 and 1977 (Rossman: 137-148, Tables 37—
39), both overall and as a percentage of Boston robbery, with gun-
related street robbery increasing faster than non-gun armed street
robbery.

The Pierce-Bowers work—the most deficient study involving Bart-
ley-Fox—is coincidentally the most popular with the media and “gun
control” advocates.? Its failures include deliberate distortions and limi-
tations on data bases, indifference to the relevance of Bartley-Fox to
the crimes studied, clear statistical errors, and public release without
caveat with unsubstantiated findings. For example, the customary way

of determining crime rates is dividing crime by population. It is possi-

ble, however, to find population if the number of crimes and the rate
are given. Using the gun crime rates from Pierce-Bowers and the num-
ber of gun assaults and robberies from Rossman, however, yields a
Boston population falling from about 617,000 to 612,000 from 1974 to
1976 for robbery and rising from about 587,000 to 610,000 for assault.
That degree of variance is unacceptable. '

The Pierce-Bowers study of armed assault and armed robbery is sup-
posedly based on FBI data collected from 1967 to 1976, for Boston,
non-Boston Massachusetts, selected counties, New England states, and
various other jurisdictions. Yet, Pierce disregarded any jurisdiction
which did not report their crime data consistently to the FBI for the
tenzyear period, and used armed assault and armed rcbbery data n-
stead of the more generally used—and more readily verifiable and
comparable—aggravated assault and robbery data. |

® Professors Pierce and Bowers may have discovered the secret of achieving academic
and public reputations without performing high quality work : research a topic, and reach
a conclusion acceptable to the academic and media communities’ predispositions. Plerce-
Bowers simplified the research for the news media without recognizing data limitations
or tentativeness of conclusions which must perforce be included in the formal publicaiion,
The news media will not read the caveats, and the academic world will not hold scholars
responsible for oversimplifications by reporters. ‘ . ‘

Another person finding the secret toward accepfance without criticism is Ed Jones
(Jones) who has defended the D.C. gun law and shown it to be “effective” if only to
scholars who eschew any scholarly scepticism In reviewing such articles (Cook). Jones
used 1974 and 1978 as comparison years for a law taking effect in February 1977, ignoring

a tremendous drop in both non-gun and gun-related homieide in Washington between

1974 and 1976 (Pierce-Bowers: 135). He concluded that there was an improvement in
the handgun homiecide situation compared to Baltimore's even though his own data showed
;che‘rn;mlli]libegx:t of handgun homicides dropped 46 percent in Baltimore and only 36 percent
n Washington. : ‘
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This intended limitation results in unrepresentative and hence
irrelevant crime comparisons. Pierce and Bowers admit, for example,
that their sample accounts for only.three-fourths of Massachusetts
assault (Rossman: 54); they are impervious to the fact that once
Boston is taken into account, their.non-Boston, Massachusetts data
are based on less than half of the state. Indeed, based on differences
from published FBI data, the Pierce and Bowers non-Massachusetts
control jurisdiction data are even less representative of those juris-
dictions as a whole than the Massachusetts data used are of Massa-
chusetts as a whole.?* Nothing in their longer (Rossman) or shorter

- (Pierce-Bowers) analysis cautions that their data are limited or makes
. any effort to account for the unused cities, towns, and counties. And,
- since the jurisdictions used are not.revealed, there is no way to check

either their crime data or their population data.

Pierce and Bowers’ highly selective use of homicide data is equally
flawed. Allegedly for reasons of inconsistent FBI. reporting, Pierce
and Bowers disregard all jurisdictions used for assault and robbery,
and focus -only on Boston and selected big cities for the homicide
analysis. Had the authors focused on Massachusetts and non-Boston
Massachusetts for murder, as for the other violent crimes, the study
would show a relatively unchanging murder rate (compared to the
rest of the region and its states) or a comparatively increasing murder
rate. Just as robbery and assault data did not make Bartley-Fox
appear beneficial, the homicide rate would do little to prove the
efficacy of Bartley-Fox.

Murder data are ‘the most difficult trends to study given a limited
statistical base. This is especially true in new England, where murder
is less common an occurrence than in other states, cities:and regions.
Beha (125-26, 149; Rossman : 201) noted the impossibility of analyz-
ing murder with such a small base and short period of time and instead
emphasized assault and robbery. Yet Pierce and Bowers inexjplicably
decreased their data base by half in analyzing homicide rates to the
extent that the use-of rates was no longer possible. (Rates auto-
matically require two factors; crime and population, and minimizing

‘the available data base destroyed any pretence of statistical signifi-

cance using more than one factor.)

Further, the authors did not even analyze the location of the homi-
cides under study. By way of looking for Bartley-Fox relationships,
the authors merely separated .out felony-related from argument-

related homicides. Such an approach is grossly deficient. Yet Pierce

and Bowers based their entire analysis on the benefits of Bartley-Fox
on their analysis of murder in Boston, rejecting the rest of the state
and the relevancy of Bartley-Fox (i.e., carrying) to the Boston mur-
ders being considered. i '

Other errors are largely matters of interpretation. For example, the
fact that non-gun homicide fell disproportionately in Boston might

suggest that a law directed only at firearms might not be the cause.
This was the conclusion reached by Loftin and McDowall. However,

Pierce and Bowers (186) view the reduction as showing that gun mur-

10 For example, the FVBI’VE aggravated assault ra{:e for the Middle 'Aﬂantic ‘states—
roughly one-fourth of which is normally unarmed—is lower than the armed (aggravated)
assault rgte reported by Plerce and Bowers (Rossman : 50, table I) for six of the ten
years used. S : : : .
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ders were deterred without being displaced by other weapons. The fact
that the data from 1971-72 compared to 1975-76 could indicate a rever-
sion to normal crime following two atypically violent years (1973-
74), is simply ignored. And data which did not square with the pre-

sumed effects of Bartley-Fox are simply passed over. Pierce and Bow- .

ers may have suspected that persons deterred from carrying guns
might substitute knives, but they did not pursue the matter when data
showed little displacement of gun assault by knife assault. (Rossman:
90-95) They do- call it “anomalous,” but that falls short of explana-
tion.** And they may have expected street robbery to be the kind de-
terred by Bartley-Fox type legislation, but the rise (absolute and rela-
tive) in street robbery is not evaluated.

In short, two major studies of the Bartley-Fox law have data lim-
itations which render most conclusions tentative at best. For the most
part, Beha and Rossman recognize this problem, Pierce and Bowers
do not. And the Pierce and Bowers data limitations make it difficult to
accept their conclusions even tentatively. Too much of their study is
based on FBI data from parts of jurisdictions which may or may not
be representative of the whole; indeed, most of those jurisdictions
appear to be unrepresentative. Comparisons of the fluctuations in
crime, or of gun use in crime, in unrepresentative segments of different
jurisdiction tell us little or nothing about overall crime trends or gun-
use trends. Recognizing the difficulties of any comparisons, the fol-

lowing tentative conclusions may be reached about the affects of Bart-

ley-Fox in Boston and the rest. of Massachusetts.

Violent crime

Overall, violent crime rose in Massachusetts disproportionately
faster than the rest of the region, and Boston crime faster than other
large cities. For example, Boston had ranked as the nation’s fifth most
violent city with over 500,000 population prior to the enactment of
Bartley-Fox, but rose to first place in 1980; Massachusetts rose from
19th most violent state to 12th nationwide. Conversely, most states
with mandatory penalties for using guns to commit violent crimes
saw either reiutively slow rates of violent crime increase, or actual
decreases in violent crime. ‘ '

Interestingly, at least one Massachusetts city refused to use Bartley-
Fox (Rossman: 266). Springfield simply stopped charging persons
with unlicensed carrying, instead using possession charges under which
as severe penalties could—but need not—be imposed. Violent crime

rose in Springfield, but not as fast as in Boston ; Boston, of course, used.

Bartley-Fox. : , o B
The murder rates are the least conducive for short-term analysis,
Beha (129-30) and Deutsch noted the impossibility of soon, if ever,
being able to attribute any murder trends to Bartley-Fox. Pierce and
Bowers similarly recognize the limitation but nonetheless based their
support for Bartley-Fox almost solely on its alieged impact on'murder.
1 Although both Beha (146) and Pierce-Bowers noted the absence of the expected shift
to knives, neither sought data on knife substitution either from interviews with inmates
‘or police. Nor did they look for trends in police seizures and/or arrests for carrying
knives or other weapons from pre- to post-Bartley-Fox. The studies assumed knives would
be :gsubstituted if “casual evailability” of guns decreased, agssumed that decrease had
occurred—bhoth on the street and in areas not covered by Bartley-Fox (Beha: 155)-—and

gshowed no particular interest in investigating the “anomalous’ situation. Nor did Pilerce
and Bowers 100k at knife-use trends outside of Massachusetts, N

i
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Beha (133-34) and Rossman (161-65), suspected that reduction in
murder attributed to Bartley-Fox may have occurred more as a result
of unusually high rates oi murder in 1973 and 1974, and post-Bartley-
Fox murder drop simply indicated a regression to the mean.? Com-
paring 1971-72 with 1975-76, the data would indicate that was pre-
cisely what occurred. (Rossman: 152-62, Tables 40-45). Murder fell
8 percent in Boston, but 14 percent in the comparison cities of the
Middle Atlantic, with gun homicides down 18 percent and 19 per-
cent respectively. The drop was slightly greater for assault-precip-
itated gun homicide in Boston than in the comparison cities, but not
significantly—and the restriction itself renders comparisons suspect.
Reversion to the norm is similarly indicated in the gun assault data
as well (Rossman: 50-53, Tables 1-4).

Overall, the period since 1974 has seen murder in Massachusetts
generally simply reflect regional murder trends, dropping insignif-
cantly in Massachusetts compared to other states. In short, there is no
trend in homicide which can reasonably be attributed to Bartley-Fox,
and any attempts to draw conclusions are deceptive.

Robbery and aggravated assault provide more statistical data, and
somewhat curious trends. Aggravated assault with a gun, for ex-
ample, fell dramatically during the first part of 1975 (the first year
of Bartley-Fox), with the drop coming before the law tovk effect;
gun related robbery, on the other hand, fell briefly in 1976 and rose
again by 1977. It is difficult to find any satisfactory explanation for
this phenomenon.® o

Ironically, commercial robbery decreased (Rossman: 13941, Ta-

- bles 37-39), while street robbery increased, particularly street robbery

with a gun. Bartley-Fox was not expected to affect commercial rob-
bery, since the commercial establishments could still use guns (legally
or illegally owned) for protection without facing a mandatory pen-
alty. In addition, commercial robbery is more planned than street rob-
bery and no one expected the one-year mandatory penalty to deter
persons willing to risk sentencing for robbery. °

Trends in unarmed robbery or muggings in Boston are equally

‘ambiguous. Between 1974 and 1977, the number of gun robberies de-

creased 34 percent and other armed robbery 8 percent, but the number
of unarmed robberies fell 21 percent. Unarmed robbery is more likely
than armed robbery to be street robbery as opposed to commercial
(Cook: T4), yet unarmed robbery fell substantially at a time when

~13Non-felony murder was unusually high in 1973, felony-related murder in 1974, Robbery
and aggravated assault were also rising in Massachusetts and Boston disproportionate to-
the rest of New England during those years. (Beha: 131) .

13 It was suggested that perhaps robbers were waiting to see how Bartley-Fox was bein
enforced. But a mandatory penalty for carrying should not discourage robbers, ‘who' wi
normally be sentenced to well over a year anyway. As Beha noted (174-75, 199 n. 159),
the more serious the offense, the greater the likelihovod that one year mandatory will not
gggrtgeit%e%‘él&ee-gggrthis iof tho?:tév in smtg prlsolz: were therg for violent erlmes, servinlg sixt-;

: w minimum o-year terms. concurrent mandatory one-year would no
affect that. (See Loftin-McDowall.) v ¥ .

Bartley-Fox should, in theory, decrease the number of gun assaults by persons carrying
unlawfully, since the one-year penalty did mark a substantial increase in the Ykely sentence.
And Bartley-Fox could more readily be applied to gun-assault charges than to gun-robbery
charges. (If only one-fifth of izun-robbex‘y charges could include Bartley-Fox and one-fourth
of all gun-related violent crimmes, then such charges could probably be brought against
40-50 percent of gun-related assault charges.) ‘“Whether such penalties should be Imposed
is a separate question.” (Beha : 175) . - ]

If robbers were using guns in 1975, waiting to see how Bartley-Fox would affect them

})!ffipsgeturning to other weapons, it is ~haifd to explain gun-related robbery then dropping

90-770 0 - 82 -~ &

o et smee o e <A P R 8 3 e T St A BN L R B L e T

e



72

street robbery (armed with or without a gun), was increasing. Why
would Boston’s unarmed robbery fall so much faster! Faster even

than other cities’ drops in gun and non-gun armed robberies (Pierce-

Bowers: 133) ? Relatively speaking, it looks as if previously unarmed
Boston robbers were turning from muggings to the use of weapons
other than guns. g

A fter Bartley-Fox, then, the robbery rate remained unaffected, with
a slight decline in gun use in the robberies least likely to be impacted
by a mandatory penalty for carrying a gun. Pierce and Bowers (Ross-
man: Section 2; Pierce-Bowers) find no overall impact of Bartley-
Fox on robbery; neither they nor Beha (139-40) really expected any

impact.. Any displacement from guns to other weapons appeared to
.be short term. Neither the Harvard nor the Boston University study
was concerned about the fact that.non-gun robberies are more likely
to result in injury than gun-related robberies. Any impact on robbery-
related murder is virtually impossible to measure. Rossman (162,
Table 45), shows an increase relative to the 1971-72 period and a de-
crease relative to 1978-74. Little, however, can be derived from these
insignificant numbers. Furthermore, the figures are for felony-related
murder, much of which, but not all of which, involves robbery. More
detailed data over a longer period of time would be necessary to meas-
ure an impact on robbery-related murder than on murder overall.

The Bartley-Fox law was allegedly devised to discourage aggra-
vated assault on the street on the assumption that-gun assaults are
more dangerous than non-gun aggravated assault. Again, since the
studies generally ignore the fact that injury is more likely to result
from non-gun than from gun-related aggravated assault, Bartley-Fox
is deemed beneficial while causing a dramatic increase in armed as-
sault. More insightful scholars would have studied data on assault-
injury rate trends to-evaluate the effects of Bartley-Fox on decreasing,
or more likely increasing, the assault injury rate.

The deterrent effect (reducing gun use) was more than made up
for by the displacement effect (substituting other weapons), especially
in Boston. Gun assaults decreased more outside than in Boston (Ross-
man: 51, 68, Tables 2 and 8) and the greatest reduction occurred be-
fore Bartley-Fox took effect. Yet (a) some of the areas outside Boston
anriounced they were not going to use Bartley-Esz=at least not _so
much as Boston itself, and (b) obtaining a license to carzy.is generally

easier in non-Boston Massachusetts than in Boston. >

’ Assault, one of the crimes most targeted by Bartley-Fox, rose sub-
stantially once that law tock effect, and increased more in Boston
than in the rest of the state or than in comparable jurisdictions. Given
the dramatic rise in overall violent crime, it is difficult to view the law
- as of tremendous, or of any, benefit to the citizens of the Bay State. In

short, anincrease in assault might have been predicted and proven.

- acceptable if Bartley-Fox could reduce the amount of assault-related
murder. S6 far, however, that reduction has not occurred—or at least

has not been shown to have occurred. And non-fatal injuries from as--
sault almost certainly increased if other weapons, or no-weapons, were

substituted for guns. (Rossman:192; “Myths”) =~
Police, prosecutors, courts, sentences S

The impact of Bartley-Fox on the criminal justice szstem' has been
little and not beneficial. About the same number of persons were

R
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ber—emphasizing Boston in the Rossman study—was small.
Police apparently were less likely to frisk persons than before to

sentenced for the illegal carrying of firearms as before, and the num-

avold apprehending peaceful citizen for violating the law (Rossman:

213-214). And police were more likely to seize guns—especially in the

home—withont arrest; Rossman suggests somé “found” guns may also

have been seizures without arrest (218-19). And police tend to charge
persons with a nonmandatory possession charge rather than Bartley-
Fox. (Rossman: 290) = SR L o
. Neither the Harvard nor the Boston University study found any
Increase In arrests of blacks under Bartley-Fox, nor 4 tendency to

charge blacks more than whites with carrying instead of possession

violations. On the other hand, both give data showing that blacks are
disproportionately arrested and charged. Blacks comprise about 20

- percent of the population; yet they account for 50-60 percent of the

arrests both before and after the enactment of Bartley-Fox. (Beha:
A-31; Rossman : 301) e T

Although supporters of Bartley-Fox hoped that the mandatory
sentence for carrying would be added to charges against gun-wielding

criminals who committed a violent crime, that rarely occurs. Similarly, -

most carrying charges are not related to commission of a violent crime.
(Beha: 41) Beha (46) found Bartley-Fox- charges could only be

brought against one-fifth of robbers using'guns; Rossman (294) found -

an even lower 15 percent of gun-related robbers against whom Bartley-
Fox charges could be brought.'* Perhaps worse, the likelihood of dis-
missal, acquittal, or appeal increased (relative to pre-Bartley-Fox

years) when charges of serious felony were joined with carrying viola-

tion charges (Rossman: 378-80). = .
In general, Bartley-Fox incizased the burdens on the courts when

carrying charges were brought. (Beha: xiii, 49, 63-64, 163, 172-73)

The time between arrest and final disposition expanded. (Beha: 172—
75) Cases were harder to prove. “A high proportion of Bartley-Fox
cases foundered on evidentiary shoals.” (Beha: 171) Before Bartley-
Fox, 31 percent of those charged with carrying were convicted but did
not appeal; that percentage fell to 5 percent in 1975 and 2 percent in
1976. The percentage of those charged who were convicted and then
appealed rose from 8 percent to 29 percent to 32 percent. (Rossman:

~ 352-54) The number of appeals was 2-3 times higher in 1975 and 1976
than in 1974. (Rossman: 386) And it must be noted that appeal in

Massachusetts is not a riskless affair. The illegal carrying of firearms
may be sentenced by mandatory one-year jail term, but it can be
punished by up to 214 years; appealing for trial de novo technically
risks a longer sentence upon cenviction. More persons were charged

for carrying prior to Bartley-Fox—the number sentenced fell from
109 to 50 to 26 in Boston during the 1974-76 period. (Rossman, 352-54)
And the number receiving a jail sentence remained almost unchanged,

save for a 1975 spurt,’® with 25 in 1974 and 23 in 1976 (Rossman : 857).
Prior to Bartley-Fox, however, certain. persons not jailed remained

under the supervision of the court ; that can no longer b’ejj;he’ case where -

sentences cannot be suspensed (Rossman :360).

‘14 Even where guns were found during drug busts, only possession charges‘were justified,
not carrying charges (Bartley-Fox). (Beha : 52) : :

longer than one year or concurrent with longer sentences. (Rossman : 366)

“15 The 1975 spurt is due in large part to the fact that 20 sentences that year were either

3
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At the superior court level—where appeals were taken for new
trials—the situation was the same. More acquittals and pleas to lesser
charges, a greater tendency of judges to be more sympathetic to the

legal and extra-legal charges of the defense attorneys; resulted in an

actual decrease in the number of persons found guilty or pleading
guilty to carrying violations and sentenced as such (not concurrent
with a longer term), from 17 in 1974 to 13 in 1976 (Rossman : 391-93,

- 408).

That approximately the same number of persons were sentenced to
jail after Bartley-Fox as before may actually indicate that carrying.
laws were used less on violent career criminals than before the law took
effect. The number of persons without records, or without sericus rec-
ords, increased after Bartley-Fox (Beha: 69). If the percentage con-
victed similarly rose, then -Bartley-Fox had the net effect of jailing
fewer career criminals on carrying charges than prior to the law.
Perhaps criminals were using -guns more after 1976 because they had
learned that Bartley-Fox was a greater threat to their potential vie-
tims—disarming them for safer street robberies—than to the violent
criminals themselves. If Massachusetts simply disarmed potential
victims, or led to their arrest on gun charges (Beha: 69), it would
explain—as the Rossman study fails to—the otherwise inexplicable
increased criminal preference for street robbery.

In conclusion, these “studies” on the exemplary “mandatory penalty
for carrying” law show that the Bartley-Fox law does not reduce the
amount of violent crime, or affect robbery or affect the murder rate.

It seems only to increasé the number of, and likelihood of injury from, -

aggravated assaults, and to lessen the threat of the criminal justice
system to career criminals. The number arrested, charged, convicted,
and sentenced remained too small—estimates put the number for
two years from Boston at 40 persons, during which time over 20,000
violent -crimes were. committed—to have an impact on the crime,
criminal carrying, or most casual carrying. Laws enforceable largely
by fluke cannot effectively play a large role in the repertoire of
effective modern law enforcement. The alternative, a proactive gun
law enforcement effort limiting Fourth Amendment protections,
should not play a role in American law enforcement. .
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2 THE EFEECT OF GUN AVAILAB.[LITY ON VIOLENT CRIMF PA'I'I‘ERNS .

(By Phlth Cook)* :

[Artlcle appeanng in Gun Control:: Tke Amwls ‘of the Ame;mcan‘
Aca.demy of, Political and. Social Sclence, v. 455, May 1981]

Abstract. -—Socwl .wwntzsts have: started to find-onswers to:somé of

the. questions mased in the ongoing debate over gua. control. The basic

factual issue-in this debate concerns the effect of gun awailability on

the dzstmbutwn, seriousness, and number. of wiolent -crimes: Some
" levidence is available on. each: of these dimensions of the wiolent erime

problem. T he distribution: of ‘wiolent crimes among different types of
victims s go've'rvned in<part by the “vulnerability pattern” in weapon
choice. The seriousness of r0bbery and assault: mmdents 8 mﬂuam'ed
by weapon type, as: indicated by the- -objective dangerousness: and. in-
strumental violence pattern. A sreduction in gun availability would
-cause: some weapon substitution and :pirobably little change in overall

s robbery and, assault mtes——_but the:homicide rate would be rediced.:

' The debate over the app: roprlate degres: of Vernmental regulwtmn |
of firearms has been a ‘prominent feature of the political Jandscape for
‘thé last two decades, The claims’ aii ’c‘ounterclmms forvarious: gun

- control strategies have been brulte& in ‘congressional'and state legisla- =
tive hearings, political campaigns, editorials, and bumper strips. The

1issues are by thistime familiar to even disinterested. by-standers: the
proper interpretation of the Second Amendment.; ‘the value of guns as

"2 means of defense against. burglars, or foreign mvaders, or local ty- -

rants; the difficulty of depriving. criminals of guns. “without depnvmg

‘the rest of us of basic riglits; and so forth. This “great American gun
. war” ! clearly, involves both: value questlons and. questions of fact,and
“the latter ‘have been the subject of numerous statistical skmmshes.p

'~ Strangely, however, the relevant factual questions ‘have not attracted

i _rnterest 45:1-20 (ml 1976)

Y ‘Philip J Cook is an assoclate professor of publlc pollcy atudles €co
"Unlverslt ‘His research has focused primarily ‘on the eriminal justlce system and other '
“aspects of soclal regulatlon He has collaborated with Mark H 'Moore on a serles ot studles‘ Y

* much attention from scholars until very recently, The role of guns—

. and -other’ types of weapons—in ‘violent crime is a fit and 1mporta.nt :

sub]ect for scientific inquiry. No etlologlcal theory of vi lent crime.
s complebe ‘without due cons1derat10ni

 _erime; This would be true
guncontrol o » S

- " Each of the ma,]or ca,tegomes f violent cmme—-—crnmna.lf hommlde,g e
aggravate’d assa.ult, '

f the technology of violent

_is committed with a ‘variety of
ity of violent crimes, but are of spe- '

atlng to gun control
1 A phrase coined b

(77)

in 'the b nce of"pohtlcal' 'terest’

; ;,“allmost two th;rds of the most o .

conomies, Duke' L

Bruce-Br!ggs, “tl‘he Great Amerlcan Gun War,” The Publle‘ e
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conceivable that we might reduce the availability of guns without im-
posing unacceptable costs on the public. The principal factual question
in the gun control debate is whether reducing gun availability would
reduce the amount and/or seriousness of violent crime. Can potential
violent criminals be deterred from obtaining guns, carrying guns, and
using guns in crime? If so, will this reduction in gun use make any
difference, or will criminals simply substitute other weapons to equal
effect? The answers to these questions are crucial to policy evaluation.
Our ability to answer these questions—to make accurate predictions
about the effects of legal interventions in this area—is one measure of

‘our scientific understanding of the role of weapons in violent crime.

At the sacrifice of some dramatic tension, I provide a preview of my
results here. The type of weapon used in a violent erime is in part
determined by the nature of the victim; guns are most likely to be used

oainst the least vulnerable victims in robbery and homicide. The type
of weapon used in a violent crime influences the outcome of the crime:
gun robberies, when compared with other types of robbery, are more
likely to be successful, less likely to result in injury to the victim, and
more likely to result in the victim’s death; gun assaults are more likely
to result in the victim’s death than knife assaults, ceteris paribus.
A general increase in gun availability would probably have little effect
on the overall robbery rate, but would increase the homicide rate,
including the rate of robbery murder, and possibly reduce the number
of agoravated assaults. These and other predictions emerge from the
empirical results presented here. My overall conclusion is that the tech-
nology of violent crime matters a.great deal in a number of dimensions,
with important implications for the gun control debate.

. The basic issues .

Gun control measures come in a variety of forms, but most share
the objective of reducing the availability of guns for use in violent
crime. Most federal and state gun regulations in the United States are
moderate interventions intended to reduce criminal use while preserv-
ing the majority’s access to guns for legitimate uses.? Washington,
D.C., and New York City have adopted a much broader attack on
the handgun problem, with a ban on sales to all but a few people.
Whether the regulations are moderate or extreme, some opponents
of gun control insist that a regulatory approach will be inefective in
reducing criminal violence. Their position is summarized in two
bumper strips: “When guns are outlawed, only outlaws will have
guns,” and “Guns don’t kill people—people kill people.” The former
suggests that “outlaws” will acquire guns, despite whatever steps are
taken to stop them, that is, that criminals will continue to do what
is necessary to obtain guns, even if the price, hassle, and legal threats
associated with obtaining a gun are increased substantially. The latter
bumper strip apparently is meant to suggest that people who decide
to kill will find a way even if they do not have access to guns. This
is one aspect of a more general issue, the degree of “substitutibility”
between guns and other weapons in homicide and other violent crimes.
In short, does the type of weapon matter?

S For a summary of federal and staté' g‘un control ineas'in‘es, see my article,fwith, James
Blose, in this 1ssue. . . ; ) .
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Supposing that we were somehow successful in discouraging some
violent people from obtaining guns and using them in crime, how
might violent crime patterns change? Three dimensions of the violent
crime problems are important: (1) the dis¢ribution of robberies, ag-
gravated assaults, rapes, and homicides across different types of vie-
tims, for example, commercial versus noncommercial robbery; (2)
the seriousness of robberies, rapes, and aggravated assaults; and (3)
the overall rates of each of these crimes. These three dimensions are
considered in turn in the next three sections.?

Distribution : the vulnerability pattern

People who attempt robbery or homicide are more likely to succeed
with a gun than with other commonly used weapons. A gun is particu-
larly valuable against victims who are physically strong, armed, or
otherwise relatively invulnerable—the gun is “the great equalizer.”
The patterns of weapon use in criminal homicide and robbery demon-
strate that perpetrators are most likely to use guns against victims who
would have the best chance of defending themselves against other
weapons; that is, the likelihood of a gun being chosen by a robber or
killer increases with the value of a gun in effecting a successful com-
pletion of the crime. These observations suggest that a program that is
successful in reducing the rate of gun ownership by potential robbers
or killers will change the relative distribution of these crimes among
different types of victims. The evidence and implications of the vulner-
ability pattern are presented in the following sections, beginning with
criminal homicide.

Criminal homicide

A decision to kill is easier and safer to implement with a gun than
with other commonly available weapons—there is less danger of effec-
tive victim resistance during the attack, and the killing can be accom-
plished more quickly and impersonally, with less sustained effort than
1s usually required with a knife or blunt object. A gun has greatest
value against relatively invulnerable victims, and the vulnerability of
the victim appears to be an important factor in determining the proba-
bility that a gun will be used as the murder weapon. : A

-The least vulnerable victims are those who are gu