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STATE OF ARKANSAS
LEGISLATIVE COUNCIL

‘315 STATE CAPITOL ‘ '%
LITITLE ROCK
72201

SCOPE

This report was requested by legislative members of the Subcommittee on
Criminal Justice of the Arkansas Legislative Council which was created
pursuant to Interim Resolution 79-64 by Senator Knox Nelson to study various
aspects of the Arkansas criminal justice system.
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This report contains a general discussion of indeterminate and
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determinate sentencing as applied to current state law in the various
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states. One section describes the California Determinate Sentencing Act of
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1976, an inncvation in determinate sentencing law, and a preliminary
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findings report is noted on the effects of the law.

ary
'S

DISCUSSTON OF DETERMINATE avp | S CRUISITIONS

[y
[+

The Arkansas law on sentencing (indeterminate), imprisonment, and parole
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INDETERMINATE SENTENCING PROCEDU of convicted felons is outlined. The Arkansas Attorney Gemeral's proposal
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for changes in the sentencing system are also noted in this report.
AND LAWS

x
BN DO D) D DD RO e et
ggm,&swwwomm
s

D
1=-]

D
©

STAFF REPORT {/80~34 i

«w O
- O

BY
THE BUREAU OF LEGISLATIVE RESEARCH

G o W W L
Sy O - W N

- l—

S T ¢ T e B T R A T S AT e

Y o VSR DI P




* Senator Max Howell

CRIMINAL JUSTICE SUBCOMMITIEE
OF THE
ARKANSAS LEGISLATIVE CQUNCIL

LEGISLATIVE MEMBERS

REPRESENTATIVES

" Representative Ode Maddox
Representative Lloyd McCui%ton
Representative G.W. "Buddy" Turner
Representative Dave Roberts

SENATORS
Senator Knox Nelson, Chairman

Senator Morrell Gathright

NON~-LEGISLATIVE MEMBERS

Judge Charles Goldberger
Mr. Mike Kinard

Mr. Wayne Matthews

Mr. Bill Cauthron

Chief Tommy Goodwin

Mr. Richard Earl Griffin
Mr. Vernon G. Housewright
Judge Richard B. Adklsson

Judge Randall Williams

Mr. Tommy Robinson

Mr. David Eberdt

Chief Bill Younts

Judge Judith Rogers

" Mr., Anthony Shock

Mr. Leon Gershner .

Prepared By . '
Division of Research and Committee Services

THE BUREAU OF LEGISLATIVE RESEARCH

Arkansas Legislative Council
315 State Capitol
Little Rock, Arkansas 72201

At

W Q0 ~I N G W W N

O S T O T v,
R BB REREEBEEREEREERESE

o
o ¥R

@ W W o en ’
S o os e R g

REFORMING SENTENCING PROCEDURES

Indeterminate Sentencing G~

Indeterminate sentencing laws are the most common sentencing laws in
the United States. In indeterminate sentencing, the "senteacing court is
allowed discretion in determining whether or not a sentence should be
imposed and, if so, the length of sentence in light of the crime."l For
instance, if state law provides for a sentence of "zero to 20 years, the
actual sentence imposed could be zero to 20 years, 10 to 20 years, five years,
or any combination within lavful limits."2 Also, the parole board has dig-
cretion in determining the amount of time served.3

Some problems caused by indeterminste sentencing are:

"l. Indeterminate sentencing often results in unwarranted
disparities in sentences among offenders who commit
similar crimes. Sentencing should be more uniform to
ensure more fairness and equitability.

2. Punishment should reflect the severity of the crime.
Too much Giscretion does not ensure that offenders
will be punished appropriately. Further, discretion
permits subjective and often unguided decigions to
be made by judges and parole boards regarding the
length of time to be served.

3. 1If decision-making is widely dispersed, accountability
is diluted--sometimes lost.

4., Under indeterminate systems, the inmate has no idea of
the actual time that he or she will serve.

5. Sentence discrepancy creates resentment among inmates
and contributes to institutional problems."

Because of these problems and criticisms of indeterminate sentencing, a few
States have adopted determinate sentencing laws. Arkansas sentencing laws
are indeterminate in nature. ) '

Arkane~~ Law, The following information pertains to Arkansas law on
Sentencing, imprisonment, and parole of convicted felons.

The Arkansas Criminal Code (Act 280 of 1975, as amended) classifies
felonies ag Capital Felony Murder, Class A, Class B, Clésa C, Class D and
Unclassified. The penalty for Capital Felony Murder ig death or life
imprisonment without parole. The permissible term of imprisonment for a
an five (5) years nor more than fifty (50) years,
or life; for‘f Class B felony not less than three (3) years nor more than
twenty (20) yeE%s; for a Class C felony not less than two (2) years nor more
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than ten (10) years; for a Class D felony not exceeding five (5) years; and
with regard to an unclassified felony, whatever penalty is specified in the
statute defining the felony.

Section 1 of Act 228 of 1953, as amended, and Section 1001 of Act 280
of 1975 both provide for increasing the term of imprisonment for habitual
offenders.

Sectioa 1 of Act 78 of 1969, as amended, provides (in the discretion
of the court) an additional imprisonment not to exceed fifteen (15) years
when a person convicted of a felony employed a firearm in the commission of
the felony or escape from such felony.

Except for persons previously convicted of two or more felonles, and
persons couvicted of capital murder, lst degree murder, 2nd degree murder,
1st degree rape, kidnapping or aggravated robbery, the court has the power
to suspend the imposition of imprisonment. Such authority was granted by
Section 1 of Act 158 of 1945, Section 1 of Act 818 of 1973, Section 4 of
Act 378 of 1975, as amended, and Section 1201 of Act 280 of 1975, as amended.
As an alternative to imprisonment, the court may put the offender on probation
or divert the offender to an alternative service program. Once an offender
is in the custody of the Department of Correction, the actual length of
imprisonment, as oppused to the term of imprisonment contained in the
sentence, depends on several factors. Article 6, Section 18 of the Arkansas
Constitution empowers the Governor to grant pardons, reprieves and commu-
tations of sentences., Therefore, the Governor can reduce the sentence to
any term of years or pardon an offender and thereby grant immediate release
from imprisonment. The length of imprisonmént will depend upon the amount
of meritorious good time earned by the inmate, in that Section 2 of Act 510
of 1971 provides that not only is meritorious good time used in computing
parole eligibility but it also reduces the term of imprisonment. The Board
of Correction is given the authority to promulgate rules and regulations
pertaining to the award of meritorlous good time within the statutory maximum
of thirty (30) days good time for e;fgfmonth served in an ingtitution main-
tained by the Department of Correctian.

The length of imprisonment of an inmate in an Arkansas institution
maintained by the Department of Correction will also depend on the parole
eligibility of the inmate. Act 93 of 1977 (applicable to persons who
commit felonies after April 1, 1977) classifies inmates as lst, 2nd, 3rd and
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4th offenders, and provides a parole eligibility formula of each classification

of inmate. Under this Act, any first offender under the age of twenty-one
(21) is eligible for parole at any time, unless a minimum time to be served
is Imposed by the sentencing court. Such minimum time to be no more thamn
one~third (1/3) of the total sentence. In the event such first offender is
sentenced to a minimum time, he is eligible for parole after serving the
minimum time with credit for good time allowances. A first offender over
twenty-one (21) years of age 1s eligible for parole after serving one-third
(1/3) of his sentence with credit for good time, unless such first offender
used a deadly ﬁeapon in commission of the crime, in which case he would be
eligible for parole after serving one-half (1/2) of his sentence with good
time credit. A third offender would be eligible for parole after serving
three-fourths (3/4) of his sentence with good time credit, and persons
imprisoned for the fourth or subsequent time are not eigible for parole, but
good-time credit applies.

Determinate Sentencing

Determinate sentencing is "designed to reduce disparities and arbitrary
decision-msking and to shape the punishment to more closely fit the crime."
The fcllowing thirteen states have enacted determinate sentencing laws to
dates Alaska, Arizona, California, Colorado, Iiiinois, Indiana, Maine,
Minnesota, New Jersey, New Mexico, North Carolina, Pennsylvanla, Tennessee
(only Class X offenses). The "major objectives surrounding the issues of
determinate sentencing are: (1) equity and fairness, and (2) certainty of
punishment."6 This reduces judicial discretion because it statutorily
establishes a certain length of time for a specified crime an offender must
gerve in a correctioﬁal facility therebé limiting flexibility. Judges still
maintain the discretion to grant probation as an alternative to incarceration.

There are three categories of determinate sentencing laws. Appendix I
reflects the various aspects of determinate sentencing laws in 13 states.

Determinatenniscretionary.7

Indiana, Illinois, and Maine utilize the
determinate~discretionary system which establishes a Tange

"...for each class of crime but is usually much narrower
« than that under the indeterminate system. The sentencing

oY .



WO 0 =3 O W P WO N =

i e
. B2 DO D3 DY DI DD A et e ek b b
E X REVRSBVEIBVBERBISIREE o o3 amw o @ b o

S, MRS SRR

authority does have discretion to select any sentence
within the range, but cannot go outside the range. Any
sentence imposed must be for a fixed term. Determinate
sentences are not mandatory for most offenses, allowing
discretion for probation or alternatives to prison."

Presumptive. Arizona, California, Colorado, and New Mexico operate under
presumptive laws which set specific sentences by law

" ..for each category of crime, and while discretion is
not totally removed, sentencing is guided. Fixed sentences
can be increased for aggravating factors or decreased for
mitigating factors. If imprisonment is appropriate, the
sentencing authority must impose the,sentence prescribed
by law for that particular offense."

"Examples of aggravating circumstances include:

1. The defendant inflicted or threatened bodily injury.

2. The defendant was the main perpetrator of the crime.

3. The crime involved several victims.

4, The defendant caused excessive property damage or loss.

Examples of mitigating factors include:

1. The defendant has no prior convictions. .
2. The defendant comnitted the crime under duress.

3, The defendant was not the major perpetrator of the crime.
4, The defendant has made restitution to the victim.
5. The defendant lacked sound judgment.'

California. The California Uniform Determinate Sentencing Act of 1976
[Chapter 1139 of California Laws of 1976] became effective July 1, 1977.
This legislation gives the judge three statutory’sentence choices for each
crime. TFor instance, robbery is punishable Byiimprisonment for two (2)
years, three (3) years of four (4) years. The California Judicial Council
is required by the new act to promote uniformity in sentencing by the
adoption of rules providing criteria for the consideration of the trial
judge at the time of sentencing regarding the court's decision to (a) grant
or deny probation; (b) impose the lower or upper prison term; {c) impose
concurrent or consecutive sentences; (d) ‘consider an additional sentence for
prior prison terms; or (e) impose an ;&diﬁional gentence for being armed
with a deadly weapon, using a firearn, or excessive taking or damaging, or
the infiiction of great bodily injury. Good time and participation credit
{s authorized not to excezd ocmé-half (1/2) of the sentence. An inmate is

paroled after serving his sentence less good time, parole supervision to
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last no longer than one year and provision is made for waiving parole
supervision altogether.

Studies are in progress to determine the effects of the California law,

According to a publication entitled Determinate
Sentencing in California, prepared by the Council

of State Governments, certaln trends have evolved
since the adoption of the California law. First,

more offenders are being sentenced to a prison as a
result of a new law, although it should be noted that
no determinate sentencing law has any effect on who
does or does not go to prison. Second, there is less
apparent sentencing disparity among similarly situated
offenders; and third, larger prison populations will
likely result in higher costs. . . . [Flurther study
is required to monitor the full effects of this 11
particular law and confirm preliminary findings.

Arkansas Attorney General Proposal. The Arkansas Attorney General
identifies the "two greatest problems of the Arkansas sentencing system...
{as] (1) widespread sentence disparity, and (2) premature release of persons
convicted of violent crimes against persons."12

Act 93 stiffened the Arkansas law on parole eligibility for repeat
felony offenders. This is resulting in repeat offenders serving longer terms
and therefore, producing crowding at the state correction facilities, since
an average of 35 percent of the inmates are repeat offenders,

The Attorney‘General proposes to focus on stiffer penalties for the
violent offendefs”by creating a class of felonies containing aggravated

robbery, rape, kidnapping, and arson for profit to be classified by law as

"Class Y." "These crimes . . . [would? carry a determinate penitentiary

13 v
sentence."™™ According to Department of Correction officials, in 1979, 57.2%

of the inmate population were violent offenders. Persons convicted of

these feloniles would not be eligible for‘probation under the Attorney Genéral
proposal. The Attorney General also proposes modifications of the Class A
through D felonies as reflected in the following chart:
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" TABLE QF PROPOSFD FELONY SENTENCES

' FEIONY CIASS A FIXED TERM

PARQLE, FLIGIBILITY EXTENDED
WITHIN THIS RANGE ' TERM
Mrder 25-40, After 10 years . 40-30.
or life 2ctral, Tme or life
Class Y . 10-30 Half of sentence 20-60
: Not less than 5
Years actual time
A 6-25 1/3 of sentence - - 12-50
Not less than 2 A
* Years. actual time
B - 5-15 1/3 of sentance 10-30
not less than cne
' year ‘actual time
c 2-38 1/3 of sentence
Mot less than cne
‘yvear ‘actual time © None
TN
D 3-6 1/3 of sentance

Not less than cne -

Source: Untitled paékéc of proposed legislation offered by
the Office’ of the Attorney Genmeral, 1980.

Under the Attorney General proposal,

Sentences to extended terms may be imposed when: (1) the
court finds that the defendant has previously been
convicted of two or more violent offenses, or (2) the
court finds that the offense was accompanied by
exceptionally brutal or heinous behavior indicative of
wanton cruelty.

A pergsn convicted of ‘a Class Y offense who has no
prior convictions of rape, aggravated robbery, kidnapping,
or arson . . . [would] be eligible for parole consideration
upon the completion of one~half of his sentence less good
time, but in no event . . . [would] he be released on
parole prior to having actually served five years in the
Arkansas Department of Correctionm.

<
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A person convicted of a Class Y offense, who has a prior
conviction of rape, aggravated robbery, kidnapping or
arson [would] become eligible for parole upon serving 3/4
of his sentence less good time. 16

Persons under age 21 years convicted of Class B, C
or D felonies . ... [would] be eligible for immediate
parole release.
The Parole Board . . . [would] be given power to discharge
and release a parolee from parole and his commitment to
the Department of Correction, when it determines that he is
likely to remain at liberty without committing another
offense. A parolee must have successfully completed two
calendar vears under supervision, before he can be
considered for discharge.

The good-time statutes mow in effect will be unchanged.l?

The Attorney General is proposing that

Ark. Stat. Ann. 41-1201 et seq, Chapter 12, Suspension on
Probation . . . be repealed. Probation . . . [would] be

a sentence imposed by the trier of fact.

A conditlon of probation, available for imposition in .
appropriate cases, . . . [would] be a term in the county

jail not to exceed 6 months, or periodic imprisonment in

the county jail not to exceed 1 year., 18

The Department of Correction estimates that the average length of
confinement in state correctional facilities is 2.5 years for Cummins .
inmates and 3.5 years for Tucker inmates. In arriving at this estimate, the
inmates serving life sentences without parole were excluded from any sample
taken. Correction officials pointed out that these figures are based on a
200 inmate sample out of the total 2,785 population. The Correction
Department is presently compiling data to try to determine the impact on
the inmate population’ under the Attorney General's proposal by utilizing
data on each inmate as opposed to a sample., The Correction Department
estimates that this data will be complete in December,

Other Attorney General Proposals relating to Sentencing. The
Attorney General has noted three other problems and.solutions eo sentence

related practices.

(1) There "is no set method for determining the number of prior incarcer--

ations and convictions . . . an inmate has received."l? Assuming that the

Correction Department obtains this information from police rap sheets and
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the FBI, the department does not always receive information on whether the
person was convicted of a felony or was incarcerated for such felony. The g .

Attorney General points out that the rap sheet does not indicate whether the
As a solution to these problems, the

4

person was represented by counsel.
Attorney General suggests that the Department of Correction receive certified

copies of prior judgments and commitment orders. This would ensure that the
convicted and sentenced person would serve the appropriate time.
(2) The method by which a recidivist is charged as a habitual offender

is through a bifuvcated trial, whereby the jury determines the guilt and
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‘ 10
then determines prior felony convictions. The Attorney General suggests ’ i -
that the judge, out of the presence of the jury, determine whether a person 12
is a habitual offender, and that he instruct the jury on the sentence range ‘ 13
based on the offense and the prior number of convictions. 1t

(3) Presently, when a person has been convicted of capital murder and 5
has been sentenced by the trial court to a specified date to be electrocuted, ’ ‘16
the execution date is not carried out because of a pending appeal to the 17
Arkansas Supreme Court. The Governor must then set the new execution “
8
date according to Ark. Stats. Anm. 43-2623. The Attorney General points
out that out of 39 states having a death penalty, only 3 of them requires the 19
Governor to set the new date of execution. The remaining 36 states require 20
the execution date to be set by the trial court or the Supreme Court. The 21
Attorney General suggests that this responsibility be taken away from the 22
Governor and placed with the trial court. ' 23
. 24
Sentencing Guidelines. Sentencing guidelines have been created in 25
Minnesota and Pennsylvania. 26
"Guidelines are developed to conmsider both the offense , 27
and the individual characteristics of the offender. ‘ « 28
The trial court is not bound by the suggested
guidelines; however, it is mandated to consider the | 29
guidelines. To assure that the guidelines will be 3 30
adhered to, any deviation from them must be accompanied
by a written statement. The defendant or the state 31
is allowed to appeal any sentence imposed or stayed. . 39
Guidelines also designate who should and should not 3
be incarcerated." 20 \ i . 33
Minnesota was the first state to establish sentencing guidelines in ' 34
1976. S.F. No. 65, Chapter No. 723 of the Minnesota State Statutes created . 35
| 36

.
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"{ie Sentencing Guidelines Commission to’ promulgate
advisory guidelines for trial court judges. The nine- .
member-Commission, appointed to four-year terms, is
to prénare and submit guidelines to the legislature
by January 1, 1980. The legislature retains authority
to amend the guidelines."21 .

The Commission is also charged with the responsibility of "studying the impact
of the guidelines"zzand formulating guidelines on judicial decision-making
on whether an offender can be granted parole or sentenced to a correctional
facility.

Commission include:-

Other responsibilities of the Minnesota Sentencing Guidelines

(1) making recommendations for change in criminal
procedures and the State Criminal Code;

(2) studying behavior of judges;

(3) studying bed capacity in the state correction system; and

(4) studying decision-making of parole authorities.23

The State of Oregon passed "legislation”establishing-a‘committee.to o

. recommend specific ranges of time to be served for different offenses and
to produce guidelines to ‘govern [parole] release decisions. 24
WA

Model Sentencing and Corrections Act

The Model Sentencing and Corrections Act drafted by the Uniform Law
- Commissioners and approved at the annual conference in 1978 was the result
of several proposals from different individual groups and requests an

abandonment of the traditional practice in sentencing. The traditional

LT EIN

i

EEree

.+ approach. to sentencing is to tailor the sentence imposed in each case to the

" needs of the offender and of society. This approach, which until now. has 3
had universal acceptance, was the basis of recommendations by the National h
Advisory Commission on Criminal Justice Standards and Goals and the American
Bar Adsociation. ’

In the prefatory notes on the Model Sentencing'and Corrections Act, it
is noted that abandonment: of the traditional practice in sentencing

recognizes that individualized sentencing had failed and should be replaced

: by.a system that provides a higher degree of equal treatment.  The

indeterminata sentence with parole was replaced with a flat, determinate

‘sentence, and the discretion to seleect a particular sentence wads severely

restricted. Sentences were no longer to reflect the rehabilitative potential
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of the defendané, but rather to insure a punishment justly deserved for the

offense committed. .
. The Act seeks to enhance the rehabilitative potential of correctional
environments by authorizing a wide variety of programs and giving offenders

a volce in and a greater incentive for their own self—improvement.
. SUMMARY

Most states employing the indeterminate Sentencing method allow the
Judge to impose a sentence within the minimum and maximum
term allowed by law and a parole board or agency later determines a release
date. The idea is to tallor the punishment to the crime with the intent of
rehabilitating the offender and reorienting them to society.

Since the early 1970's, in light of the increasing crime rate, some
states have examined their correction goals and determined that certainty of
punishment and equity and fairness are more important and they have enacted
determinate sentencing laws consistent with these re-established goals.
Determinate sentencing 1s designed to narrow judicial discretion din
sentencing and its goal is definite punishment for certain crimes within
specified, more narrow limits. But these differ in thelr treatment of
sentencing structure, firearm use, repeat offenders, sentencing authority,
sentence revliew, parole decision-making and review, and good time.

Current Axkahsas sentencing law is indeterminate in nature, and the
Attorney General is recommending‘charges dn both the sentence structure and
parole eligibility laws., He is fecommending narrower limits on fixed terms

‘and establishing a speclal class and extended terms for violent offenders.
' The Department of Correction is gathering data to determine the effect of

‘the Attorney General proposal on the inmate population.
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falonies for prior felony conw ba servad befors any type of
victions that have occurzed ralesse diffar depanding on tha
within savan yesrs of the pre= - class of tha present offenss and
sant offense. Different pre- the nunber of pricr convictions.
suxptive terms are applied to
sscond and thivd felony con=
victions with each clams, and
vary depeading on the felooy
- class,

—]l5= : * v
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ALASEA ARTZONA
Sentencing | Trial Judge. Trial Judge.
Authoricy
Sentencs Crestes a threa-judgs panel in Ho specific provision.
Review tha superioy court to review .
vhare the sentencing court
finds that injustics will resuls
becausa of failurs to consider
sggravating and mitigating cir=
cumstances or bacause of impon~
1tion ‘of the prasusptive tarm. .
Upon majority agrasment, the
panal may rasantencs the
defendant or rsmand the case.
Parols Ivery prisoner cust serva at timited descration. Earldesc
Dacision~ least 1/3 of the santence im- parole eligihility occurs vhen
making posad or the mandatory winimum half the santence has besen sarvad,
. whers raquired by law before unless the law raquires 2/3 of
baing raleassd oc parols. Dise the sentence to be served bafore
cration 4s thon left to the aligibilicy. Board can deny
parole boazd. parole if it appears that the
applicant will violats the law
or is dangerous. Every parson
who has saxved.ons yesr is to be
tasporarily velassed 180 days
prior to axpiration of ths &ctual S
santance. Board has the pover
to grant absolute discharge.
Parole Yo spacific provision. Deparemant. of Corrvactions retains
Suparvisica control over paroles until the
taram of the sentencs sxpires.
Violations of pirols vesult in a
réturn to custody uatdl the ¢antence
axpiras,
Cood time/ | Ona day is avarded for avery raroed cradits are scerusd for
Extned tize | three days of good behavior. those priscners who are granted

.class one alipibiliry stakus and
are granted at & rate of one day
for every tvo days served.
Howsver, 1f the senteucs prohdbits
release until 2/3 of the sentsuce
1s served, esrned credits crs
granted at & rate of ona day for
every thras diys sarved. Earaned
credits veduce tha farm of
impriscomint but do not reduce
the sentence for the purpose of
eligibilivy.

vz

CALIFORKIA

COLORADO :

Santancing
! Structure

Applies to wost felonims othar
than ourdar and kidnapping
which caexy 1ife santences.
Host felonies carry a choice of
thres terms: lov, middle and
high. The judge tusc Luposs
the xiddle tarm unless thara ars
aggravating or mitigating cir-
cusmtesces, In additdon to

the base ter=m, longdr santences
tarmed "enhsncemsnts’ ara
imposed for prior convictions,
certain gax offsnsas, or if

the criss vas copmitted with

& vazpon or 1f great bodily
hara occurred,

Usa of
s Firearn

Results in a ote~year seutance
sshanceosnt 1 the person vas
armed vith & fivears or & co=
howt in ths crims vas aymad wich
a firsarm. A two-yssr sohance-
ment 1s applied 1f the persom
usay & firearm in the comission
of tha crims. This saction doas
not apply if & firearm is an
elenaar of the offensa.

the prasumntiy 9,

Establishes & pramuzsptive range for as, of
the 5 clazses of felonies. Class I felonies
sra unaffectad by the nev sentencing schems
& encompass only the crimes for whdich the
puishment 4s 1{fs inprisopment or death.
Absent extraordinary aggravating or mitie
gating circuastances, the maximm santence
for the comeission of a Class 2 falony 4s
12 yrs., vhile the saximua sencanca for a
Class 5 felony 4s 1 yr. Tha sautencing
court is to sentence within the appropri-
ata prestzpeive range for a fixad term,

A sentence within the rangs must take into
sect.rthe naturs & alements of the offense:
ths character & racord of the offsender; &
xitigacing & aggravating circumstances.Xs
the coure fiuds excrsordinayv mitigsting or
aggravating circumstances, it may impose

& sentence which 43 lesser or grester than
the presumptive range, but tha sentance
cannst ba more thay tuice the maxisna or
less than K the miniwun term suthorized.
Vhea & court doss impose & sentence in an
sxtraordinary case, it wust make writven
findings detailing the extraordinary
circumstances juscifying the varisnce from

Ixdeting law 18 not affected.

Existing lav provides that a mandacory
ainimum range 4s to be imposad for the
uss of & deadly veapon in tha commission
of certain crimas.

Habirval
or Xapsat
0ffenders

Violent pressut offausss plus
violent prior convictioas
cormitted within 10 years
whare & prison tarm vas served
repults in & 3wyear schancsa-
ment. Other prior convicrions
comuitted within five yasrs
whara a prison term vus

servad result in a ona~yexr
anhancement,

Exiscing habitusl offendar statute
1s not affected. Existing lavw ~
provides that 2 prior convicclons
within 10 years of the prasant
offerse rasult ig s term of
{mprisonment of not less than

23 years or more than 50 years
for certain felonies. Three o
wors prior convictions result ix
a tarn of lifa iwprisonment.

Sentencing
Authority

Trial judge.

Teial Judge.

Sentancey
Ravisw

Sentencs 1s ravisved by parole
auchordty no latar than oue
ysar after ths sentence is
dxposed, and perols may Tecome
wend that the offendar be e~
sencenced 4f parole authority
determines tha rentence is

Yhen the sentence imnosed iz losser or
graater than the prasusptive vange, the
court of sppasls automstically revievs
the propristy of ths sentance in & non-
adversary procesding. The court of
appeals may affirm the sentence or
rewand the cass for rassatencing.

Parole
Decision=
naking

Authority to waive parola supeg~
vision snd to sat conditions
sod leagth of parole up to
naxious pardod provided by law,

A one~yadr pariod of parole is
dncluded for each Zelony classification
to be suparvised by the division of
sdult services ix tha departmant of
corractions. Conditions of parcle
continus to ba established by the state

baavd. afnarsla

Parols
Supsrvision

See above.

See abovy,

[ Good time/
Yarned tina

Sentences may bs raducad by

1/3 for paxticipacion in prison
prograns and if conduce is coow
siscent with the rules of the
institucion.

DN

15 days a wanth for substantial cons
formance with institucion rules and
regulations. The good time 1s to vest
quarterly, Earned time, not to exceed

1% days for avery 6 months of incarcars
ation, nay be deductad from the sentence
for outstanding progress in the ;
categorias of work & training,group living
counsaling & meating establishad goals &

PROGELAL
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JLLINOYS

THDIANA :

Santaneing | Establishes differant santencs
Structurs ranges for murder, Class X fel-
onies and for each of four felony
classes. A sentence {wposed must
be determinats vithin the rangs
specified for the purticular
offanse. Class X falonies
include aggravated kidnapping,
rapa, devitce sexusl assault,
heinous battery, armed robbery,
aggravated arson and treason.
The sentencs rangs for Class X
falouies i3 not less than six
and not sors than 30 ysars in-
prisonnsnt. Aggravating and
witigating faccors can be conw
sidered, and the courc 4s to
include tas ressons for fme
posing a parcicular ssntenca
in tha record. I£ aggravating
factors are found, & sentence
nay be imposed from a set of
axtended ranges established

by law for differant offensas.
The extesdsd vange for a Claxs
X offanse ix 30~60 years im-
prisonment.

Established fixad terms within
aach of four felony classes snd
for murder. Fixed tarms can be
increased for aggravating cir-
cungtances or dacreased for
nitdigacing civcunmsrancex within
the limits alloved by law for
ench felony class.

Use of Use of certain dangarous wespons
& Pirsarm | in the comxiseiod of any felouy
is a Class X offeuse.

Yo spacific provision,

.

Habicual A person twice convicted of

or Repeat spacified crimas: treasom,
Offanders murder, rape, dsviats sexual
assaule, armsad robbary, aggrae
vatad arson, or sggravated

- kldoapping for =svsom, and iz
thareafrer convicted of any

one of thase crimes committed
after the two prior convicticus,
raceivas mandetory life smntence
and 41s not eligible for parole.
A parson convicted of a Class 1
or Class 2 felony who hes 2
prior Class 1 or Class 2 conw
victions is sentenced as &
Class X offender. Theze
sections ars not recrcactive

For two prier unvelated felony
convictions, an additional fixed,
carm of 30 years is to be imposad.
Bovavar, 1£ 10 or more yaars have
elapsed since discharge from the
santencs for cthe last felony ‘con=
viction, the court may subtrace

up to 25 years from the additional
fixad term. 7If & reducticn 4s
authorized, the court may consider
aggravating or nitdigating circum~
stances to datermine 1f & raduction
should bs granted and vhat the
reduction should be (amanded 1980).

prior to the effective data of

the act,
Sentencfng | Trixl Court. Trisl Couzc,
Authority
Sentance Upon asppeal, the appellate court | No specific provision,
Raview may wodify a ssentence imposed .
whers appropriate. »
Parole Lholishes Parple and Pardon Board has powver to revoka parols,
Dacision= Board and crastes the Prisonar to reinatate parols, and to insura
mnking Reaviev Board. Racains povar of discharges from parola., Offeadsr
parole only over persona sen- nust sarve the length of the fixad
tenced to an indeterminate tarnm santance less credit tima bafore
bafors the new act. Establishes | being raleased on pirols.
convictions for parole and
waudatory velsass; raviews
revocation or suspansion of good
conduct cradics over 30 days in i
casss of prisoner misconduct.
Parole Every sentence must includa the Supervision is ligdeed to the

Supervision | mandacory supervisad ralease
tarm spacifind by law for each
typa of felony offansa. .

amount of time befsre tha Zixed
term expires, not £o oxceed one

Yaar, :“ p

Good tive/ | Except for 1ife sentences; good
Earnad time | time credit, which accruas on
& monthly basis, Is avarded one
day for evary one day sarvad
and is to be deducted fxom

the sentence. The Diractor

of the Department of Core
rections oay avard up to 90
days additional credit for
weritorious cenduct. No prisuner
can be penalized wors than one
year of cradit for any one

Establishes thras classes of

cradit time. ALl parsons aze
initiaily sssigned to Class I snd

may be resssignéd to a lower class
‘for institutional violations. Cradit
time accruss ag follows: Class I,

1 day for every 1 day served;

Cliss II,-1 dey for every 2 days
sarvad; and Class III, no credif tima.

dafracrion.

R R S R s e
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HAINE NEW JERSEY ‘
Sentencing | Murder results in a minimug prison A senten ;
Structure tern of 25 years. Other crimes are | for uchcgft;gg: z;:::bi?h'd
divided into five classes and crizes. The senrence izmposad
A paximum tern is established must be a £ixed terc within
for each class. Maximum rerms the appropriace Tange and the
incraase according to tha serious- €ourt is to state on record
ness of the offenss. The court is the reasons for imposing a
mandatad to set & definite pariod particular sentence. For firse
of imprisonment not to axceed the and second dagres crimes, the
saximuz amount. court may f£ix a minimug term
vithin the limits of law during
. which the person is not aligible
for parole. An extanded
sentence range for murder,
first, sacond and chird degrae
crims {s 2110 established and
way be imposed 4f cersain
circumstances exisc, Again,
the court may £ix a minimem
term within the limirs of the
lav. Further, tha law escablishes
& presumptive term for each of
the four degrses of crimes to
be imposed if a sencence of
irprisonment is proper. The
sentence can be increased for
aggravating factors. If
witigacing factors outwaigh
* | aggravating factors 1n firse or
second degrae crizes, the court
Ry sentence the defandant to a
term that is one degree lower,
Such sentence is not £inal for
. 10 days in order o pernit appeal
by the prosscution.
Usa of a If cthe State proves that a
Firearn Class B, C, D or E crime was o specitic provision.
rosns coomiteed with the use of o . N
dangerous waapon, the sentencing :
class 13 one class higher, Min-
imum terms of imprisonment are .
estzblished for Class A, B, C or
D crimes committed with the use
of a firearm. Sentences imposed
wnder this section cennot be
suspended.
il:bé:;:i.c Ho specific provision. Two previous felony conviceions
within 10 years of the
Offenders offense ara the c:‘itlr.lgt;::u im-
Posing a santence within the
excendad range.
Seatencin Trial judge.
Authority Jude Trlal ouE 2y
—— \‘\\I"; e —
Sentence Yo specific provision. { A
s P P Ho lpfdfic) g;t’m:ion.
Parole Renoved. Prisoners are to be Must ccopute a parole eligibilir
Decisgion= unconditicnally relessed ac daca vithin 90 days ;tt.u:g:hc uzt:nncn -
naking the expirarion of the term, begins., Most inmates bacome eligible
lesa good time. for parole after serving nine
wonths of the sencence; sxceptions
ars nade for special offanders.
Power to increase eligibilicy dace
. for infractions and decrassa
eligibilicy date for excsptional
progresa. Inmates to be released
at that date for excaptional
prograss. Inmates to be relessed
at that date unless the inmate is
likely to cormit a crima. Inmaces
are never eligible for parole
. bafore serving the minioum ternm,
vhen imjosed.
Parole Removad, . For most inmates, parole suparvision
Supervision apoumts to the balgucl of cugc naxitun
term, less good.time, and/er esrned
tima, )
Good tima/ | Prisonars sentancad to a Fi
Earned t1oe | term ovey aioreced o or firsc offenders, good time ney

avarded good time credits
4t a rate of 10 days for
evary month served,
Sentences gix monchs or
less are avarded three days
good time for every monch

be awarded at a varying rats which
starts at one~-fifth of tha originel
sencetice for a cue-year sentence,
but whish iner for 1 T
sentences. ’

Ezrned tina never excesds one day
for each five days of productive

served, An additional occupation,
two days a month tay be avarded )
for work or othar duties. ' )

vvvvv
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MINNESOTA

PENNSYLVANIA

Senteacing
Structure

Effective May 1, 1580.
Establishes a sentencing
commission to develop advisory
sentancing guidelines for uss
by the district court. Guide-
lines to establish: (1) cir-
cumstances where imprigonment
is propax, and (2) a prasump-
tive, fixed sentence schens.
The guidelines may provide &
15 percent incrsase or de-
crease in the presuzptive
sentence. If the court devi~
ates from the presuxptive
sentence, the judge is
taquirsd to maks written
findings of fact regarding
the alteration.

Establishes the Pennsylvaniz Com~
mission on Sentencing to develop
advisory guidelines £o be used by

the court to determine the appro-
priate sentence for felonies and
nisdemeanors, The guidelines must:
(1) specify a raunge of sentences for
different degrees of crimes; (2) spe-
clfy a range of sentences of increased.
severity for repeat offenders or

for crimes committed with the use

of a deadly weapon;and (3) prescribe
variations from the range of sentences
for aggravating and mirigating
circunstancas. The judge must
indicate in & written statement the
reasons for any sentence immosed.

The guidelines become effactive

90 days after they are submitted to
the legislature unless, by concurrent
resolurion, the legislature rejects
chen 4n their entirary.

.

Use of a
Firearn

Present lawv not affected
which provides that ninimun
terms established for certain
crimes in which a firearn was
used’ in the couxission of the

offensa. (See MN Stacs. 605.11)

(See above; also included in the
interim guidelines described below.)

Babizual
or Repaat
Offendezs

Prior felony convietions for
certain offenses occurzing
within 15 years of the

present offense will result

in & prison term of not less
than three years or more than
the maxizum sentence provided
by lav for the present offense.

A minimum tern of four years impri-
sonpent is established as an interiz
guideline to be considersd by the
court for some raepeat offenders.

The guideline applias to certain
cripes, particularly crimes agsinst
the person, and is to be used when
the offender has prior comvictions
for similar crimes.

Seatencing
Autbotizy

Trial judge. Separate sen~
tepcing hearing must be held
upon request of the defendant
or the State. Court to issue
vritten findings of fact and
conclusions of law and enter
an appropriate order.

Sentence
Reviaw

Trial judge.

Appeal to the Supreme Court for
any sentence imposed or stayed
mar be brought by the defendant
or the State. Supreme Court
may review to detercine whecher
the seutences is inconsistent
with the lawv, unreasonable,
insppropriate, excessive, dis-
parate or not warrantsd based
on the findings of fact.

A petition for appeal tiy be filed
by the disztrict attorney or the
defendant. The appallate court is
to remand the sentence to the trial
court when: (1) the sentence is
within the guldelines but the
guidelines were applied erronsously;
or (2) the sentence is outside the
guidelines and the facts do not
justify the sentence.

Parole
Decision~

Corrsctions board to promslgats
rules for the placemant and
supervision of inmatas on
parole. Power to ravoke parolas
and place the offender back in
the institucion for an amownt
of tims not to axceed the tice
remaining in the sentence.

No specific provision, Existing
parole law is not affected.

Parole
Supervision

Every prisoner is to servs a
period to the smount of good
time accrued and not to exceed
the smount of time remsining
in the sentsnce. A peraon
serving a life sencence is not
aligible for releage until he
has served a minimum of 17
years.

No specific provision in the new
law.

e

Good time/
Esrned time

One day for every two days
sarved. Good time reductions
detarzine the pariod of super~
vised release to be served by
the inmate. Good time earned
prior to disciplinary violations
camnot be forfeited, but the
igmate may be raquired to servas
an additional portion of his

term aftar the violatian without

earning good time. Additdional
time servad cannot result in
a loss of mork than 90 days
good tima. Mandatory lifa sen-
tence excluded.

No specific provision in the new

=20~
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REW MEXICO

NORTH CAROLINA

Sentencing
Structure

Non=~capital offenses. Presump=-
tive~fixed sentence established
by law for esch class of of-
fense, Alteration for aggra-
vating and mitigating circum-
stances cannot exceed 1/3 of
the basic santence. Firearm
or pxior convictions cannot be
considered as an aggravating
circumseance., Court may im-
pose a fine in additicn to the
basic sentence for certain
claszes of offenses.

Non-capital offenses (Class A and B
felonies are excluded). Presumptive
terms established by law for eight
classes of felonies. Within each *
class, different terms are established
for offenders with prior felony conw
victionz., Maximum terms of imprison-~
mest to be served in a jail or the
state prison and fines are estab-
l4shed for all 10 classes of felonies.
The judge must impose the presumptive
term unless aggravating or mitigating
clrcumstances exist. If the judge
deviates from the presumptive tern,
£indings of fact regarding the
alteraticn must be recorded.

Use of a
Firearn

Considered as a separata issue
in ssantencing. Use of a fire-
arm in the commaission of a
crime can result in an increase
to the basic sentence which is
sarved first and canmot be
suspanded or daferrzed.

Habitual
or Rapeat
0ffenders

Considerad as a separate issue.
One prior felouy convicticn
will rssult in an additional
four years; and three or more
priors result in eight addi-
tional years imprigsoument.
Sentencas under this provision

cannot ba suspanded or deferrted.

Special provision for prior felony
convictions with the usa of a3 deadly
weapon within seven years of the
prasent offense. A azentence of at
least 14 years is to be imposed and
is to be served at the state prison.
The offender must serve at laast
seven years excluding gained time.

A person sentenced under this section
cannot be sentenced as a youthful
offender and is not eligible for
nrobation. Sentence to be served
consacutively and to begin after tha
expiration of the santence imposed
for the present offense. ’

Sentencing
Authority

Trial judge.

—

Trial judge.

Senteance
Review

No special provision.

If a defendant has been found guilcy
and the sentence exceeds the pra=
sunptive cerm, the defendant is
entitled to appeal as a "matter of
right: to derermine whether the
sentenca is supporzed by the
evidence introduced.

Parole
Dacision~
wmaking

Removad.

(Other than Class A or B felonies
and youthful offenders.) Parole
comxdssion must parole each prisoner
serving a term of 18 months or more
90 days befors the axpiration of the
term leas credit time for tima
already served, good tima and gained
time. The prisonsr can refusa to
accept parcle and remain in-prison
cr jail until the expiration of the
tern at which tims he will be un~
conditionally discharged.

Parols
Suparvision

Period sat as part of the

santance.

90 day period. Prisoner can be
raturned to custody for violations
of paroles to aerve the rsmaining

90 days bur =ill continue to receive
good time and may be awarded fgained
tima. At the expiration of the
tarm, the prisoner is unconditionally
dischargad.

Good tice/
Eamwed time

GCredits awarded ac 12 days per
monthe Additional cradits
nay be awarded for outszanding
merirorious behavior, not to
excaed one ysar.

Good time {s accrued at a rate of

one day for every day served in
custody and can be forfeited fér
certain migconduct. Gained time
credit is awarded -for work parformance
and the amount varies depending on

the nunbar of daily hours, the type
of work performad and the setring.
Gained time credit is not subject to
forZeiture 'for misconduct. Additional
gelned time may be grauced by the
Secratary of Corrections for meritorious
conduct or amergency work performed,
fnot to excaed the limits established

by law,




TENNESSEE

Sentencing
Structure

Classified eleven serious felonles as
"Class X" offenses. These include
murder, aggravated kidnapping, certain
sex crimes, aggravated robbery and
certain drug offenses. Minimum sen-
tences, or in some cases a range of
sentences, are established for each
offense. Ouly "Class X" sentences
must be determinate within the limits
prescribed by law for each offsuse
and are not subject to credits for
sentence reduction. {(Class X
offenses also require a mendstory
sentence. Other offenses are in

a non-mandatory indeterminate
structure. )

Use of a
Firearm

No specific provision except that
certain offenses are placed within
the Class X category by virtue of
the use of a deadly vespon in their
commission.

Habitual
or Repeat
0ffenders

No geuneral provision, however, habi-
tual drug offenders are defined and
placed within the Class X category.

Sentencing
Authority

Present law not affecred. Jury is
to impose santence.

Sentence
Review

No special provision.

Parole
Decision-
making

Every person sentsnced under thc Class
X scheme must sarve 40 percent of the
deterninate sentenca imposed before
becoming eligible for relecse 1
classification status. Discretion as
to relesse is then determined by the
administrative authority responsible
for pardon, parole and relesse
recommendation.

Parole
Supervision

A ginimum of three years supervisaed
release is required of all Class X
offenders.

Good time/
Eazoed tima

Bo specific provision but record of
the offender is taken into considera~
tion in decermining relesse claseifi~
cation status. Failure to conform
behavior to acceptable staudards

may result in delaying eligibility
for release classification status.
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APPENDIX SOURCES

State Laws of Alaska 12.55.125 et seq (1978

cumulative supplement) .

Arizona Revised Statutes 13-601 et seq (1979

cumulative supglement)

Califorria Penal Cocle §1170 et seq

supplement)

Colorado Revised Statuses

supplement)

I1linois Revised Statutes ch. 38, 81005-5-1 et seq

16-11-309 (1979 cumulative

Indiana Code 35-50-1 et seq (1979 cumulative

supplement)

Maine Revisec Statutes Annotated 17-A S1251 et seq
(1979 cumulztive supplement)

Minnesota Statutes §609 et seq (1979 cumulative

supplement)

AR

L . \
New Jersey Statutes Annotated 2:C 4346 et seq

(Special Pamphlet)

New Mexico Statutes Anmotated 31-18-15 et seq
(1979 cumulative supplement) -

North Carolina General Statutes 14-~1-1 et seq

(1979 cumulative supplrwent) .

Pennsylvania Consolidated

1

Statutes 'Annotated

188106 et seq (1979 cumulative supplemerit)

Tennessee Code.Annotated 3
(1979 cumulative supplenen

8-53402 et seq
t)

(1979 ‘cumulative
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