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,OMNIBUS VICTIMS .PROTECTION ACT 

THURSn~Y, MAY 27, i982 

U. S. SENATE, 
SUBCOMMrr:rEE ON CRIMINAL LAW, 

COMMITTEE. ON THE JUDICIARY, 
, ' WaShington, D.e. 

The subcommittee met, pursuant to notice, at 9:30' a.m., in room 
6226, Dirksen Senate Office Building, Senator Paul Lax~t (a,ctiJig 
chairman of the subcommittee) presiding. 

Also present: Senator Heinz. 
Staff present: John Nash, chief counsel and staff director; Susan 

Fanning, chief clerk; Bob Cynkar, general counsel; Anne Garrity, 
clerical assistant; Debbie Murdock, legislative assistant, Subcom­
mittee on Regulatory Reform; and John Rother, staff director; 
Dave Lloyd, Paul Holm, Joseph P. Lydon, Catherine Milton, and 
Kate Clarke, Special Committee 0:0 Aging. 

OPENING STATEMENT OF SENATOR PAUL LAt~ALT 

Senator LAXALT. Let's be in order, please. 
This morning, the Subcommittee on Criminal Law begins its con­

sideration of S. 2420, the Omnibus Victims Protection Act. of 1982. 
This legislation, introduced by my friend and distinguished col­
league, Senator Heinz, represents an important legislative response 
to many of the problems and traumas suffered by countless thou­
sands of victims and witnesses. The thrust of this legislation is to 
protect and enhance their role in our criminal justice system. This 
system, in the past, has shown a complete disregard for their most 
basic needs and requi:rements. Ironically, these are the very people 
who, without 'which, our systems of justice and law enforcement 
would surely collapse. .. 

Too often, victims and witnesses have b~en the forgotten person:.:$. \ 
in our criminal justice system. This same system of justice, on the 
other hand, goes to extraordinary lengths to care for the convicted 
criminal. The very same criminal who does his utmost to make an 
otherwise peaceful society one filled with dread, fear, and violence. 

It seems to me the time for talk is over. Now is the time for 
action. Victims of crime must not bevictimizeCi again by a system 
unwilling to meet their needs. Under this legislation, those crimi­
nals who seek to strike at the heart of the justice system itself, by 
intimidating witnesses and victims, will be dealt with severally. 
Additioh~ny, Federal agencies charged with the custoq.y of violent 
offenders will be forced to think twice before jeopardizing the rest 
of society by prematurely releasing' the dangerous criminal. 
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S. 2420 will also require that trial judges be given presentence 
reports properly enriched by information stating the impact of the 
crime on the victim. The court will then be able to fashion a prison 
sentence more appropriate to the harm caused by the defendant. 
There is also a provision in this bill which will make it easier for 
the court to order restitution to crime victims. If the court does not 
order it, then it must state on the record its reason for not doing 
so. It is fully expected by the drafters of this bill that restitution of 
the victim be made a condition of parole or probation. 

I will leave it to our witnesses to comment further on the many 
important provisions of this bill. Suffice it to say here that this leg­
islative initiative represents an important step in reordering our 
systems of laws and justice. This bill correctly emphasizes the vital 
role victims play in bringing the criminal to justice. 

At this time r would like inserted in the record the text of S. 
2420. ' 

[A copy of S. 2420 follows:] 
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97TH CONGRESS 
2D SESSION S.2420 

To protect victims of crime. 

. IN THE SENATE OF. THE UNITED STATES 

. .APRIL 22 (legislative day, APRIL 13), 1982 

Mr. HEINZ (for himself, Mr. LAxALT, Mr. 'rIIURMOND, Mr. KENNEDY; Mr. 
HATOH, Mr. DEOONCINI, Mr. BAUC,US, Mr. POMENICI, Mr. PERCY, Mrs. 
KASSEBAUM, Mr. OOHEN, Mr. DURENBERGER, Mr. OHILES, Mr. GLENN, 
Mr. PRYOR, Mr. BURDICK .• Mr. GARN, Mr. DANFORTH, Mr. Drx:oN, ~. 
]{ATSUNAGA,Mr. STEVENG,Mr.MELCHER,Mr. FORD,Mr.J[OYNIHAN,Mr. 
MITCHELL,Mr. ABDNOR, Mr. EAGLETON, Mr.lNOUYE, Mr. EXON, Mr. 
lIAYAKAWA, Mr. SCHMITT, Mr. JACKSON, Mr. RIEGLE, and Mr. METZ­
ENBAUM) intrpduced the following bill; which was read t~ce. and referred to 
the Oommittee on the Judiciary . 

A BILL 
To protect victims of crime. 

1 Be ~t enacted by the Senate and House of Representa-

2 tives of the United States of A~erica in Cong1Y3ss assembled, 
.. 

3 That this Act may be cited as the "Omnibus Victims Protec-

4 tion Act of 1982". 

5 FINDINGS AND PURPOSE 

6 SEC. 2. (a) The Congres~ finds and declares that: 

7 (1) Without the cooperation of victims and wit-
. . 

8 nesses, the criminal justice system would cease to func-
... i 
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tion; yet with few exceptions these individuals are 

either ignored by the criminal justice system or simply 

used' as tools to identify and punish offenders. 

(2) All too often the victim of a serious crime is 

forced to suffer physical, psychological, or financial 

hardship first as a result of the criminal act and then 

as a result of contact with a· criminal justice system 

unresponsive to the real needs of the crime victim. 

(3) Although the majority of serious crones fall 
~ ,'. 

under the jurisdiction of State and 10c81 law enforce­

ment agencies, the Federal Government, and in partic­

ular the Attorney General, has an important leadership 

role to assume ill emmring that victims of crono, 

whether at the Federal, State, or local level, are given 

proper treatment by agencies administering the crimi­

nal justice system. 

(4) Under the current system law enforcement 

agencies must have cooperation from victims of crinie 

and yet neither the agencies nor the l~w can ~ffer pro­

tection or assistance when this same victim as a result 

of this cooperation, is threatened or intimidated. 

(5) While the defendant is provided with counsel . 

w~o can explain to him both the criminal justice p.roc­

ess and the rights of the defendant, the victim or wit­

ness has no counterpart and is usually not even noti-
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fied when the defendant is released on bail, the case is 

dismissed, a plea to a le.sser cha~ge accepted, or the 

court date changed. 

(6) The vict~ and witness who cooperate with 

the prosecutor. often find that the transportation, park­

ing facilities, and child care services at the court are 

unsatisfactory; they must often share the pretrial wait­

ing ~oom with the defendant or his family and friends. 

(7) The victim may lose valuable pro~erty' to a . 

criminal only to lose it again for long periods of time to 

Federal law enforcement officials, until the trial is 

over; many times that property is damaged or lost, 

which is particularly stressful fo~ the elderly or poor. 

(b) The Congress declares that the purpose of this Act 

(1) to enhance, ensure, and protect the necessary 

role of crime victims. and witness~s in the criminal jus­

tice process; 

(2) to ensure that the Federal Government does 

all that is. pos~ihle within available resources limits to 

assist victim~ oi· Witnesses of crime without infringing 

on the constitutional rights of the defendant; and 

(3) to provide a .. victim/witness m~del for State 

and local law enforceJ~nt offiCiai~. 
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1 TITLE I-VICTIMS IMPACT STATEMENT 

2 SEC. 101. Subsection (c)(2) of rule 32 of the Federal 

3 Rules of Criminal Procedure is amended by adding at the end 
" 

4 thereof the following new sentence: "The report shall also 

:1 
5 contain verified information stated in a nonargumentative Iw 

6 style assessing the financial, social, psychological, and medi-

1 
?' 
~ 

7 cal impact upon and cost to any person who was the victim of i 

8 the offense committed by the defendant.". ~ 
9 TITLE IT-PROTECTION OF VICTIMS AND I , 

10 WITNESSES FROM INTIMIDATION I 
! 

I 

11 SEC. 201. (a) Chapter 73 of title 18, United States I 12 Code, is amended by adding at the end thereof the following I 
13 new sections: 

14 "§ 1512. Tampering with a witness, victim, or an inform-

15 ant 

16 "(a) OFFENsE.-Whoever-

17 "(1) uses force, threat, intimidation, or deception 
1 18 with intent to- I 

19 "(A) influence the testimony of another I 
20 person in an official proceeding; or 

I 

21 "(B) cause or induce another person to- ~ '" 22 "(i) withhold testimony, or withhold a r' 
f1 23 record, document, or other object, from an 

" 
'" 24 official proceeding; ~\ 
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"(ii) evade legal process summoning him 

to appear as a witness, or to produce a 

record, document, or other object, in an offi-

cial proceeding; or .: 

"(iii) absent himself from an official pro­

ceeding to which he has been summoned by 

legal process; or 

"(C) hinder, delay, or prevent the communi­

cation to a law enforcement officer of information 

relating to an offense or a possible offense; 

"(2) with intent to annoy, harm, or injure another 

'" person, hinders, delays, prevents, or dissuades-

"(A) a witness or a victim from attending or 

testifying in an official proceeding; or 

"(B) a witness, victim, or a person acting on 

behalf of' a victim, from-

"(i) making a report of an offense or a 

possible offense to a judge, a law enforce­

ment officer, a probation officer, or an officer 

ora co/fectional facility; 

"(ii) causing a criminal prosecution, or a 

parole or probation revocation proceeding, to 

be sought or instituted or assisting in such 

prosecution or proceeding; or 

'-
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U(iii) arresting, or causing or seeking 

the arrest, of, a person in conne'ction with an 

I, offense; or 

U(3) does any other act 'with intent to influence 

~proper1y, or ta,.()bstruct or impair, the-

I' 

"(A) admipistratiQn of justice; 
;/ 

u(B) administration of a law under which, ,an 

official proceedfug is: being or may be conducted; 

or 

U(O) exerCIse of a 16gislative power of in-
. 

, qwry;. ", 

12 sharrbe punis~e(,l a~ p'rovid~d in ,subsection (b). 

13 
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U(b) JTIN!SIiMENT.-Whoever i~ guilty of an offense set 

forth in subsection ,(a)(1) shall be fined not more than 

$250,000, or Imprisoned not more than' six ye~s, or both. 

Whoever is guilty of aR offense set forth in subsection (a)~2) 

or (a)(3) shall be' fined not more ~hltIl $250,000 or imprisoned . J; . :'''. I ' 

not , more thaD: thr~e Y,ears, or both. . '. 

"(c) DEFINITIONS.-. As used in this section-
" 

"(1) 'witn~ss', means an individrial-

,~'(A)" having knowledge of the existence, or. 

,none~st~nce,~f, f~ts,relatj.Ilg ,~o~~,,~ffense; 
i ' ' •• ,. )') 1-

, ,'~(B)' whose declaration linde; oath is re-
:.,' .:: '. ~' • ~. • • ' '<, \1 ' . 

ceived Ul, evidellce for anypwpose; 
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"(0) who has reported an offense to a judge, 

it laW-enforcement officer,' or probation officer, or 

an officer of a correctional facility; 

"(D) who has been served with a subpena, 

including a grand jury subpena, issued, under the 

" authority of a court of the United 'States; or 

, "(E}who la reasonable, p' erson would believe 
n " 

to be an indi~dual described in this paragraph; 

:'and'" ( 

14(2) 'victirii'ineansan in~~§lual against wh~fPl8.n ' 
'~ ._--:/ \\ 

offense' has been or is beiitg committed.''',\ 
. ' 1\ 

"(d) AFFIRMATIVEDEFENSE.-' It i,s' an affirmativEdi'~ 
fense to aprosecutioil under subsection (a)(1)(A) ,that the con­

duct engaged' in to threaten or to intimidate consisted sol~(Jy 

of lawful conduct and that the defendant's sole intention was 

to compel or induce the other persontQ~estify truthfully. H 

the defendant raises such affirinativedefense at trial, thede~ 
. D 

fendanthasthe burden of proving the defense by a ~repon-
19 derance of the evidence. 

20 "(~) 'DEFENSES PREcLUDED.'-It is BOt a defense toa 

'21" prosecution under this section tha;t-' ,.' ~ . 

22' ' """(1) an officialpi'oceedirig~was~ not pending, 'or 

,23 ':aobut to be instituted;'or~: . 

[. ' 
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1 "(2) the testimony, or the record, document, or 

2 ~ther object, would have" been legally privileged or 

3 would have been inadmissible in evidence. 

4 "(f) JURISDIOTIoN.-There is Federal jurisdiction over 

5 an offense described in this section if-. 

6 

7 

8 

9 

10 

11 

12 

13 

14, 

15 

16 

17 

.18, 

19 

20 

\\ 

"(1) the official proceeding, offense, or prosecution 

is or would b~ a Federal official proceeding, offense, or 

prosecution; 

"(2) the officer is a Federal publicse!"ant and the 

information or report ,relates t'? ~ Federal offense ora 

possible Feder~ offense; 

, "(3) the administration of justice~ ~dministration of· 

a law, or exercise of a legislative 'power of inquiry re­

lates to a Federal Government function; ", 

f'(4) the United States mail ora facility in inter­

state or foreign commt'rce is u~ed in the planning, pro­

" motion, management" execu~on, . c~m8ummation, or 

conc~alment of the offense, or ,in, the distribution , of the 

proceeds of the offense; or 

"(5) m~v~m~nt of a p~rson across a State', or 

21 United States bo~dary occurs in. the planning, promo: . 
t..22tion, manage:ment" e~ecution, consummation, 'or con., 

23 cealment of the offense or \} in the distribution of ,the . . , . '" . 

24 proceeds of the offense. 

11 

9 

1 "§ 1513. Retaliating against a witness or sn informant 

2 

3 

4: 

5 

6' 
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10 

11 " 

12 ". 

13 ' 

'14 

15 

16 

':17 

"(a) OFFENSE.-Whoever-

"(1) engages in conduct ~y which he causes bodily 

injury to another person or damages the property. of 

another p~rson'because of-" "",' , ., 

"(A)' the attendance ,of a witness or party' at 

an' official proceeding, 'or any-testimony given, or 

any record, document, or other object produced, 

by a ~tnes's in an official proc~eding; or 

"(B) any irlformationrelatingto'an offense or 

a possible offense' given by a: person to a law' en-

" ,~. forcement officer; ot ":., 

'''(2) UIila'wfuilysubjectsa Feaeralpublic servant . . 
, or,with respect to a government" contract, to economic 

loss or injury to his bllsmessor profession because of 

any . matter described ~ in subparagraph (A) or (B) 'of 

paragraph (1); .. . " ., ~ " 

18 shall be punished as,provid.~d in subsectio~ (b).',',' \ ' 

19 "(b) PumSHMENT.-, Whoever is gUilty of'an offense set 
~ ., ." .. -.. " - ~ 

• :.... ~ < ,. , 

",20 forth, in. ~ subsectioI]. (a)(1) shalL he fined not more than 
~ , -;, ,~ , .' . 

,21<:$2~O,OOO q1:')mp'riso~~d not IPor~, than three years, or ,both. 
, • -. 4 • • ) • -', 

Whoever is~ty of ~n offense in any otlwr case under this 
, ". , . ~,. .. " 

.22 
c Cc 

23 section sha~ be fine~ ~ot more tha~ $250,000 or imprison~d 
,.., '." '. 

24 for ,not more t~an Q~e year, qr both. 
\\ . ..t :-" , , . ": 

25 "(c) JURISDICTION.-There is Federal jurisdiction over 

26 an offense described in this section if-
r', 
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"(1) the official proceeding is a Federal official 

proceeding; 

'. "(2)' the law enforcement officer is a Federal 

public serv.ant and the. information. relates to a Federal 
. . 

offense or a possible' F~~eral offens~;. 

"(3) the United~tates mail or a facility in inter­

state or foreign commerce is used in the pla~g, pro­

motion, management, execution, consummation, or 

conce~lment of the 'offens~, or.in the distribution of the 
~. . , 

proceeds' of the offense;. or 

"(4) :movement. of a.' person across a State or 

United States bound~ry oQcurs.in th~planning, promo-
, . 

"tion, management, execution, consummatio~, or con-

.cealment of the offense, or in the d:i.stribution of the 

15 " proceeds of the offense;" .. , 

16 (b) The a~alysi~ for chapter 73 of title 18, United States 

17 Code, is amended by, adding vat the end thereof the following 

18 new items: 

" 

19 

"1512, Taplpering with a witn~ss,vict~, or an in!0rmant. 
"1513. Retalia.ting against a. 'witness or an uuormant.". 

(c)' Subsection (a) of section 3146 of title 18', United 

20 States Ood~, is 'amended byaddin6 at thti:end tliel'eof the 
, ~ . \\ ~ 

21 ., folJowing: "Notwit~standing any other 'provision of this sub-

22 ' section', the pretrial release of anypersott 'pursuantto this 
, _," . ,If( • : ' . '". 

23, section or section 3148 shall be deemed' to include a condi;. 
d. 

, . 

... 

.. 

~ r':j' 

'j K 
!. 

] ~. 
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1 tion that the defendQ,ut not commit any actproscrib .. ed by 

2 sections. 1512 and 1513' of this.,title.". 

3 SEC. 202. (a) Title 18 of tile United ~tates Code is 

4 amended by adding after chapter 223 the following new 

. 5 chapter:: '. 

6 "CHAPTER 224-PROTECTION OF WITNESSES " 

"Sec. ..... . '. , •. ; 
"3521. Witness relocation and protection. 
"3522. Reimbursement of expenses. 
"3528. Civil action to restrain witness or victim intimidation. 
"3524. Definition for .chapter .. 
•. , '. - '".' "!,' r 

7 '\'§ 3521. WitnessJ..'docl:\tion and, pro~ection . . . 
8 "(a) RELOOATION.-The,Attorney General may ~ro-

9 vide for the relo.cation or protection of a g.ovemment witn~ss 
.' . ' .... 

10 or a potential government wi~ess in an official proceediq~ if. 

11 tl,le Attprney General determines that an offense described in 
. " ~ ." 

12 section 1512 or 1513, or a State or local offens,e .that is sitpi-

13 lar in Ilature, or that involves a crime of violence directed at a 

14 witness, is likely to be committed. The Attpt;ney General 

, .15,.:IIlayalso provide f~r the r~location, or protection of the,i:nm).e-

_ 16. diatefa~y ,of, or a..p~rson otherwi~e closely ass9ciated ~th, . 
~ • ,< .' •• " ...' , ,~" • • 

17 such, witness J,r potentiaJ. witness ~ , .. the family or person may 

.18 also beendangere~. .. 

19 ,u(b) RE~AT~D;,,~OTEO~IVE ME~~UR~S.-In connec-

20 Jionwith the relQcation 9f.protectiQn.of a witness, a potential 
, '. ~ :~~ , ~ - • lo 

2t witness,: or an ~ediat~f~y;m~~pe~;prclose, associate of 
, '- .. ~ j, • • ~. ' ' ~ ,. .. • 

22 a witness . or potential witness, the Attorney General may 

23 take any action he determines tob~ nec~ssary to protect such. 

97-844 0-82--2 
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.12 

1 ,'person 'from bodily injury;' and ,otherWise to assure hisliealth, 

2 safety, and welfare, for 'as ,long as, in the judgment of the 

3 'Attorney General, such danger eXists. 'The Attorney General 

4 may-

5 "(1) provide suitable official documents to enable 

~ person relocated to estaolish a' new identity; 

"(2) provide housing for" the person relocated or 

;protected; 

"(3) provide for the transportation of' household 

furniture and other personal property to the new resi-
'"1,-

dance of the person' relocated; 

"(4) proVide a', tax free. subsistence. payment, in a 

sum established in regwatioIl~ issued by the Attorney 

, General, for stich times as the Attorney General deter-

mines to be warranted; , 

'., " "(5) assist tlie person relocated in obtainiIig :em­

. ployment; 'and 
. , 

H(6) 'refuse to disClose 'the Identity or location of. 

'the':person relocated' or protecte'd, {)r 'any other matter 

conce~g the' person or the program after weighing 

the danger such a disclosure would. 'pose to the person, 

the detritll~nt it ~oUidcause:' to the general effective-
'" ., ~.: 

ness . ~f the program; arid the (benefit it woUld 'afford to 

the pub,lic oi to 'the' person seeking the disclosure. 

'0 

.. 
R 
f"( r, 

<I 

I 
Jf 
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1 "(c) ACTION AGAINST .A RELOCATED .... 
.. 

3 

4 

5 

6 

7 

8 

9 

10, 

11 

12 

2 PERSON.-.. Notwithstanding the ,provisions of subsection 

(b)( 6), if a person t:eloc~t~d under t~s section is named as a 

defendant in a civil ca~se of action, arising prior to the 

person's relocation, for damages resulting from bodily injury, 

property damage, or injury to business, process in the civil 

proceeding may be served upon the Attorney General. The 

Attorney general shall make reasonable efforts to serve a 

copy of the process upon the perso~ relo98:ted at (ihis last 

~own .address~, If a judgment in such an ac~ion( is entered 

against the person relocated, the AttC?rney General, shall de­

termine whether the person has made reasonable efforts to 

13 .comply with the provisions
1
of that judgment. The Attorney 

14· General shall take affirmative steps to urge the ,persall relo-

15 cated to comply with any judgment rendered~ If th~,Attom~y 

16 G~neral'determines that. the person has n~t Ipade reasonable 

17 efforts to Qomply with the provisions of the j~dgment,. he 
'. ~ .' . 

18 may, in his. discretion, after weighing the danger to the 

19 person relocated, disclose the identity and lo~ation of that 

~O person to ,the plaintiff entitled, to recovery pursuant to "the 

21 judgment. Any such disclosure shall be ~~~e upo,n the ex-

22 . pre~s QOJl.dition that further disclosure ~Y the plaintiff of such 

23 identity or location may be made only if e$sential"to tpe 

24 plaintiff's .efforts t,o recover under the judgment, and only to 

25 such additional persons as is necessary to effec,t the recovery . 
..i., . 

1 
I 
I , 
~. 
; 

I 
I 

I 

I 

/: 

I· 

,I 

1i 
I 

~! 
! 

f) (I. 
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11 dation 

12 "(a) INITIATION OF ACTION.-The Attorney General 

13 may initiate a civil proceeding to prevent and restrain an 

14 - offense involving a witness or a victim under section 1512. 

15 Upon a finding, which may be based upon hearsay or the , 
'. 

16 . representation of the. attorney for the government or the 

17' counsel for the defendant, that an offense under section 1512 

18 involving a witness or a victim has occurred or is reasonably 

19 likely to occur, the' court may order that a defend.ant, a wit-

20 ness, or other person connected with the case, or an individu-

21 al ill the courtroom- .. 

'22 

23 

24 

25 

"(1) refrain' from engaging' in conduct in vio~ation 

of section 1512; 

. ""(2), mauitam a' prescribed distance . from a speci-

fied victim or witness; and 

17 

15 

1 "(3) refrain from commwrlca,ting with a specified 

2 victim or witness· except under such conditions as the 

3 court·may impose. 

4 "(b) JURISDICTION.-A district court of the' United 

. 5 States in which a proceeding is initiated under this section 

6 has jurisdiction to hear and determine the matter so present-

7 ed, and to prevent and restrain an offense referred to in sub-

8 section (a). Ina proceeding initiated under this section, the 

9 court shall proceed as soon as practicable to a hearing and 

10 determination. 

11 "§ 3524. Definition for chapter 

12 "As used in this subchapter 'government' includes the 

13 Federal Government and a State. 'or local government.". 

14 (b) The table of chapters for part IT of title 18, United 

15 States Code, is amended by adding ·after the item' for chapter 

16 223 the following new item: 

"224. Protection of witnesses ...............................•.................................. ~ ..... 3521". 

17 . TITLE m-RES.TITU~ION 

18 SEC. 301. (8;) Chapter .227 of title 18, United ,States 

19 Code, is amended by adding at the end thereof the following 

20 new section: 

21 "§ 3579~ .Order of restitution 

22. '~(a) ORDER .. -.· The -.court,· inimposjng a sentence on a 

, 23. defendant for any offense under this tit~e, may order the de-

24 ·fendant. to make appropriate restitn,tion. The order oi restitu': 

25 tion shall require that the defendant-
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1 "(1). in the case of an offense causing bodily injury 

2 or death, make restitution to the victim of the offense 

3 or estate of the victim in an amount that does not 

4' . exceed the expenses necessarily incurred by the victim 

5 for m0dieal services and, if applicable, the expenses for 

6 the funeral and burial of the victim; or 

7 "(2) in the case of an offense in the (Jourse of 

8 which the defendant unlavirihlly obtained, damaged, or 

9 destroyed the pJ;operty of another-

10 :;(A) restore the property to the victim of the 

11 offense; or 

12 "(B) make restitution to the victi,m of the of-

13 fense in an amount that does not exceed the value 

14 of the property; and 

15 "(3) make such other restitution as the court 

16 deems appropriate. 

17' If the court does not order restitution, the nourt must state 

18 for the record the reasons. The court shall limit the order, of 

19 restitution to the extent necessary to avoid unduly complicat-

20 ing or prolonging the sentencing process. 

21 "(b) RELATIONSHIP TO CIVIL PROCEEDINGs.-.The 

22 court shall not order restitution as to any victim who is bound 

, 23 bya judgment entered in, or a settlement of, a civil proceed-

24 ing involving the same injury, obtaining, damage, or destruc-

25 tion. Aily amount paid to a persollpursuant to an order of 

~. , 
•. ! • 

r 
\ 

19 

17 

1 restitution shall be set off against an amount otherwise recov-

2 erable by such person in any civil proceeding. The fact that, 

3 restitution was ordered or paid shall not be admissible in evi-

4 dence in the trial of a.ny civil proceeding. Notwithstanding 

5 any other prQvision of law, an order of restitution shall be 

6 satisfied by the defendant before any Federal lien. 

7 "(c) RESTITUTION AS CONDITION.-If a defendant is 

8, placed on probation or paroled pursuant to this title any resti-

9 tution ordered under this section shall be a condition of such 

10 parole or probation. Failure to comply with an order of resti-

11 tution shall be grounds for the revocation of p~ole or proba-

12 tion." . U 

13 (b) The analysis for chapter 227 of title 18t United 

14 States Code, is amended by adding at the ;end thereQf the 

15 following new item: . 

"3579. Order of restitution.". 

16 (c) Within six months after the date of enactment .of this . ~ . . - -

17 title, the Attorney General sllall report to Congress concern-

18 ing any laws necessary to ensure that all victims of crhne are 

19, justly compensated in those cases where restitutioJ! is not 

20 possible. The Attorney GenerllJ shall consider funding meth-

21 od!!! such.as. imposing . additional fines on .all individuals con­

,22 vieted of Federal crimes. 
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1 TITLE' IV-FEDERAL A,OOOUNTABILITY ·FOR 

2 ESOAPE OR RELEASE OF A FEDERAL PRIS-

3 ONER 

4' SEC. 401. (a) Section 1346(b) of title 28, United States 

5 Oode, is amended by inserting "(1)" immediately after "(b)". 

6 (b) Section 1346CaJ) of title 28, United States Oode, is 

7 amended by adding at the end thereof the following: 

8 "(2)(A) Subject to the provisions of chapter 171 of this 

9 ,title and subparagraph (B) of this paragraph, the district 

10 courts, together with the United States District Oourt for the 

11 District of the Oanal Zone and the District Oourt of the . 

12 Virgin Islands, shall have exclusive jurisdiction of any civil 

13 action on a claim against the United States for damages, ac- . 

14 cruirig on and after the date of enactment of this paragraph, 

15 for injury or loss of property, or personal injury or death 

16 directly caused by any dangerous offender charged with or 

17 convicted of a Federal offense who is released from, or who 

18 escapes from, lawful' custody of an employee of, or any 

19 person acting as the laWful agent of, the United States as a 

20 result of the gross negligence of such, employee or person. 

21 

22 

23 

"(B) For the purposes of this paragraph-

"(i) 'gross negligence' includes the failure to warn 

reasonably forseeable victims that the person charged . 

24 with or convicted of the offense was released or has 

25 escaped, or the violation of a statute, regulation, or 

.. 
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1 court order which results in such release or escape; 

2' and 

3 H(ii) 'dangerous offender' means a person charged 

4 with or conviQted of a crime involving the use, at-

. 5 tempted use, or threatened use of violence against the 

6 person or property of another.". 

7 TIT!.E V-. FEDERAL GUIDELINES FOR FAIR 

8 'JrREATMENT OF ORIME VIOTIMS AND WIT-

9 NESSES' IN THE ORIMINAL JUSTIOE SYSTEM 

10 SEQ. 501. (a)·Within six months. after the date of enact-

11 ment, of this title, the Attorney General shall develop and 

12 implement guidelines for the Department of Justice consist-

13 ent with the purposes of this Act. In preparing the guidelines 

14 ··the Attorney General shall consider the' following objective,s: 

15 (1) SERVICES TO VICTIMS OF cRIME.-Law en-

16 forcement personnel should ensure, .that victims routine-

17 ly receive emergency social and medical services as 

18 soon as possible and are given information on the fol-

19 lowing-

20 (A) availability of crime victim cOPlpensation 

21 

22 

23 

(wh~re applicable); 

(B) community-based victim treatment pro-

grams; 
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(0) their role in the criminal justice process, 

including what they can expect from the system 

as well as what' the system expects from them; ;; 

(D) key points' in the criminal justice process 

at which they might want to request information 

as to the status of their particular case and sug­

gestions on how best,:ft) request this information; 

and 

(E) ability of law enforcement' officers to pro­

tect victims"and witnesses' from -intimidation. 

, (2) SCHEDULING CHANGES.--All victims and wit­

nesses who have been scheduled to ·attend criminal jus­

tice 'proceedings should' either be notified' as soon as 

possible 'of any sched1l;ling' changes which will·affect 

their appearances or have an "on call" or telephone 

. alert system available~', . 

(3) :PROMPT NOTIFICATION TO VIOTIMS OF 

. MAJOR SERIOUS CRIMES ... -Victims and witnesses "of 

serious crimes should be given the opportunity to l'e­

que~t advance notifica~on ofiniportant criminal justice 
If 

proceedings. Victims and Witnesses, ·who provide ·the 

. appropriate official with acurreilt address and tele­

,phone number should receive prompt' advance notifica­

tion of all judicial proceedings relating to their case, in­

cluding- f(~ 

. 

,I' 

\ 
'. 

;:<",'-:;;~: ~; 

,~;.: ",LO' , 

23 

21 

1. . . (A) ~rrest or initial appeara~ce before a judi - , 
-

2 . cial. officer of the. a:ccused;: 

3 (B) initial bond decision .. of the ... ~ccused; and 

4 (0) disposition of the case ,(including trial, 

5 sentencing, and eventuaJ .release of accused). 

·6. (4) CONSULTATION' WITH VICTlM.-The prosecu-

7 tion should' obtain the. views of victims of serious 

8 crimes, or in the case of a minor child or homicide, ·the 

9 victim's family, prior to making a recommendation to . 

10 the court, when the vi~tim has provided a· current ad-

11 dress ,and te~ephone, number. These views would be 

12 . ,nonbinding. The key points for:.cons,ul~ati~n ,!include-' . . // 
./ 

13 (A) dismissal; ii 

14 (B) plea negotiations; 

15 (0) pretrial release he~gs(if feasible); and 

16 (D) pretrial div~rsion program . 

17 (5) SEP ARA'l'E WAITING AREA.-Victimsand 
, . . . . . 

18 witnesses should be provided, ,with,,~ separate waiting 
. :l . 

,19 ~'area during court,. proceedings th~t is separate from, ali 
but·;p~osecuti:on witnesses. 

.~ -
.' 20 

·21 '(6) :J:lR0PERTY RETURN.-Law enf0rc~.ment agen-

22 .,', . cies and prosecutors should promp~ly re_~ victim's 

23 property held for evidentiary purposes unless compel-' 

24 'ling la~ enfQr~ementreasonforretai¢ng. 
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(7) N OTIFIOATION' TO EMPLOYER.-Victim and 

witneas should ;be asked ~," they woUld like their em-
, ( . 

ployer to be notified of need'forvictim/witness to co-

operate and, therefore be absent from work. If the 

victim or witness has to take time off from work to 

assist in' the investigation or prosecution of the case, 

employers should be encouraged to continue to pay the 

victim or witness as if they had actually worked. In 

situations when' as a direct result of a crime or cooper­

ation with law enforcement officials, the victim or wit­

ness is subjected to serious fin~cial strain, a law en­

forcement official should offer to contact creditors to' 

explain the circumstances. 

(8) TRAINING BY FEDERAL. LAW ENFOROEMENT 

'fRAININGF.A:CILITms.-, The Attorney General, and 

Secretary of the Traasury should instruct the directors 

of 'the 'Federal training facilities to.ensure that victim 

assistan~e tr,iiriing be offered to' law enforcement so .. 

that victims are assisted properly iinmediately follow­

ing' the commission of crime and throughout the dura­

'cion of the!:'criIninal justice proceedings; and to ensure 

that criniihal" justice pers~nnel are fa.milia,r with tHese 

guidelinef!. '.' ' 

. '(9)-iGENERAL VIOTIM ASSISTANCE.-The guide-

lines should also ensure that when feasible other im-

\ 
" 

\ 

25 

23 

1 port.mt'means··Qf assistIDgvictims and witnesse~, such 
, .. . ~ '" 

2 as the. adoption. 'of transportation, parkiIig, and transla-
, . 

3 tor sernpes for victim in court are proVided. ' . 
4 (b) Nothing in this title shall. be cOl,lstrued as creating a 

5 cause of aCtion against the United States., 
.... ., . 

. 6 '" SEC. 502. All Federal law 'enforcement' agencies, out-

7 side of the Department of Justice, shall adopt guidelines con-

8 sistent with section 501. 
.' 

., 9 TITLE VI-" PROFIT BY A CRIMINAL FROM SALE 

10 ·OF IDS STORY 

11' SEO. 601. Within one year after the date of enactment 
:, 

12 of this title,. th,e Attorney General shall report to Oongress 

13 regarding ~ny laws that are necessary to ensure thafno 'Fed.., 
~ . 

14 eral felon derives any profit from the sale of the recollections, 

15 thoughts, and feelings of Stich felon with regards to thecf-

16 fense committed by the felon. uniil, any victim of the offense' 

17 receives restitution. 
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Senator LAXALT. I look forward to the testimony of our witnesses 
and I wish to express my personal gratitude to the victims who 
have agreed to testify. Despite the tragedy of their victimization, ' 
they continue to perform, through' their testimony, a vital role in 
helping the Congress draft appropriate legislation. 

I notice that my' distinguished colleague.. Senator Heinz, is here, 
and I understand, Senator, you are prepared to offer a statement. 

STATEMENT OF HON. JOHN HEINZ, A U.S. SENATOR FROM THE 
STATE OF PENNSYLVANIA "' 

Senator HEINZ. Yes"but at the outset I would li~e to thank you 
for chairing this hearing, for the work that you and your staff have 
done in shaping this legislation, S. 2420. I would like to place my 
entire statement in the record and make some brief remarks, if I 
may. " 

Senator LAXAL'l'. Without objection, it is so ordered. 
Senator HEINZ. I greatly appreciate the opportunity to comment 

on the bill,. S. 2420, the Omnibus Victims Protection Act of 1982, 
which you and I introduced on April 22 of this year~\Forty-one of 
our colleagues now cosponsor this legislation. 

Mr. Chairman, on September 22 of last year, I chaired the 
Senate Special Committee on Aging hearing on older Americans 
fighting the fear of crime. The hearing revealed with. shocking clar­
ity that the criminal act itself was just the beginning of a long, 
lonely and often threatening process for the victim. We learned 
that as a result of their contact with the criminal justice system, 
elderly victims experience lost dignity, frustration, helplessness 
and a feeling of justice denied. . 

VICTIMIZED TWICE 

In other words, we found the victims· of crime in our society are 
usually victimized twice, once when they are robbed or assaulted or 
raped by the criminal, and the second time by the shabby treat­
ment they receive in our current criminal justice system. 

Mr. Chairman, it is a real dOl:~blecross when our criminal justice 
system responds much better td the criminal than to the victim 
and that doublecross of the hOl}est citizen unfortunately happens 
every day. 

In our criminal justice system, a good citizen who becomes a 
victim is expected to cooperate with the police and prosecutors' of­
fices by giving information and working to bring the criminal to 
justice. Yet, he is almost never given the same courtesy of coopera­
tion and shared information as is the criminal. 

In reality, the system is set up in such a way that it keeps the 
criminal informed and enlightened while the victim remains in the 
dark not knowing what is going on. , 

The criminal is provided a lawyer, even if he can't afford one. He 
is advised of his rights throughout the proceeding and is given free 
medical care if needed when incarcerated. 

;Victims, however, are on their own. Except in a few jurisdictions 
v/ith a good victim advocate program, victims normally receive no 

• explanation of the steps of the criminal justice process and so are 
often totally unaware of how the case will proceed. Oftentimes, vic-
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tims will show up at court only, to find that the hearing date has 
been changed or the case dropped entirely, and seldom is the 
victim compensated for his loss que to the crime, unless he has per-
sonal insurance. . 

TESTIMONY OF VICTIMS 

Today, we will hear testimony from people who have been vic­
timized by our justice system. Virginia Montgomery will tell us 
how 'she received a ·bureaucratiC runaround, never being informed 
of the sentence her assailant received, never knowing if her case 
would be heard. 

We will also hear today from a woman who was raped, kidnaped 
and robbed at gunpoint, and during the judicial process was ig-
nored and intimidated and humiliated. . . 

These two victims are just two examples of what happens to 
thousands and thousands of victims. Even as we sit here, :Mr. 
Chairman,. even as we sit here today there are hundreds of victims 
around the country 'who are going through the obstacle course of 
our so-called 'justice system. As we sit here, chances are there is at 
this moment a victim in a'courtroom somewhere being told, "sorry, 
but your case h~s been dropped." "Sorry, but ~ your court date has 
been cha:TIg~d." ")Sorry, but your assailant is out on probation be­
cam=!(/ his case.cwas plea bargained." "Sorry, but there is no way 
a'P-yone can help you with your medical bills.'" "Sorry, we are too 
busy to track down that crank call,"a call the victim has received 
threatening him or his family if he decides to testify or cooperate 
with the police. 

Mr. Chairman, "sorry" is the frustrating response that so many 
of our victims, get. "Sorry'" is the response they all too often re­
ceive, and "sorry" also describes the sorry justice system we con­

, done which accords more concern for the accused than the hapless 
victim. . 

OMNIBUS VICTIMS BILL-S. 2420 

To remedy what is going on today, Mr. Chairman, our bill, ,So 
2420, was drafted. We believe it is a comprehensive answer to as­
sisting victims of crime. We believe it will r.ebalance the scales of 
justice. . "', 

Mr. Chairman, I would add that the bill was drawn up with the 
help of many people. This includes such organiza~ions as· the 
American Bar Association,. the American Civil Liberties Union, 
several r~tired citizens' organizations, many victims' groups. legal 
groups, .andof course the Department of Justice. It will not requiI'e 
that new Federal funds be spent to help victims, .but rather will re-
direct existing resources.· . 

For example, one of the requirements of the bill is that a victim's 
impact statement be included in the presentence report that goes 
to the judge. Currently, this report contains. information on the 
convicted felon" but nothing about the PQstcrime status of the 
victim. That omission, Mr .. Chairman,again not only gives the 
victim the impression that no one in the system cares, but it also 
encourages the career criminals who commit most of,these crimes 
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to continue to select victims who are frail, elderly, helpless, and to 
do so again and again. . .. . . 

Mr. Chairman, there are a number. of other pr?VI~IOns In thIS 
bill. I won't take a lot of time to explaIn .them. I WI~1 J~s~ en?mer­
ate that the bill provides criminal penalties for the IntimIdatIOn of 
or the retaliation against witnesses or victims. . . 

It broadens the, authority of the Attorney General regardIng pro­
tection or relocation of witnesses; 

It gives the Attorney ~ene~al. C;ivil action authority to prevent 
and restrain offenses agaInst vIctims; . . . . 

It provides for restitution to be ordered In crimes InvolVing ~oss 
of property or. personal injury unless the judge states why restitu-
tion should not apply; . .' . 

It provides for the development of Federal guid~llI~es setting ~n 
place practices to' insure the fair treatment of vIctims and Wit-
nesses by the criminal justice system;. . . . 

It mandates the development of a Federal standard. prohlbltlI~g 
felons from receiving financial profit due to the notoriety of theIr 
crime by selling movie, television or book rights, for example; 

It makes the Federal Governnent legally accountantable for the 
grossly negligent early release of dang~rous persons from a Federal 
facility who subsequently commIts a crIme. .. . 

Mr. Chairman, in your statement you saId the tIme for. tal~ IS 
over and the time for action is now. I ful~y agree. Our crImInal J:US­
tice system could not function properly Without the full cooperatIOn 
and participation of the victims a;nd witness~s. 

But we cannot in good conSCIence continue to urge people to 
report crimes, to come forward with infor.ma.tion, to pore ove~ m~g 
shots when they are treated with callous mdlfference by offiCIals In 
the system. The Omnibus Victims Protection Act, S. 2420, seeks to 
correct this insensitivity of the criminal justice system. Its .ena.ct­
ment would put renewed meaning behind the words "equal JustIce 
for all." . 

Senator LAXALT. I thank the Senator. In addition, I ask unanI­
mous consent that the Senator be permitted to join me in the 
course of the hearing. 

Senator HEINZ. I am very grateful. 
[The prepared statement of Senator Heinz follows:] 

PREPARED STATEMENT OF SENATOR JOHN HEINZ 

Before I begin my testimony, I would like to thank S~nator LAXALT. for chairi~g 
this hearing. I also would like to congratulate him and hIS staff for theIr support In 

shaping this legislation -we have before us today.. . 
I would like to place the full text of my statement in the record and make some 

brief remarks. , . '.. 
I greatly appreciate the opportunity to comment on S. 2420, the Ommb~s VIctims 

Protection Act of 1982 which I introduced with Senator LAXALT on AprIl 22, 1982. 
Forty-one of mycollea~es now cosponsor this legislation. I believe S. 2420 will help 
rebalance the scales of justice. . 

On September 22, 1981, I had the privi!~~ge of chair!ng a ~ear!ng before .. the 
Senate Special Committee on Aging entitled Older.AmerIcan.s Fightmg ~he .Fear of 
Crime". The hearing revealed that the criminal act Its71~ was Just the begInnmg of. a 
long, lonely and unpleasant process for most el~erlyvI~tlIJ.lS that.usually r~sulted 10 
lost dignity, frustration, helplessness and a feelmg?f J,ustICe demed .. W~ ~Iscover~d, 
in other words, that victims of crime in our SOCIety are often victImIze~ t~ICe 
through their experience. They are robbed or assaulted or raped by the crimmal; 
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and then when they participate in our current criminal "justice" system they are 
again taken advantage of and treated shabbily. 
Ou~ <:rirninal ju::;tice system often responds much better to the criminal than to 

t~~ VICtun. There IS a su~tl~ d~uble-cross here! In our cril?inal justice system a good 
CItizen who becomes a VICtun IS expected to cooperate With the police and prosecu­
tors' offices in giving information, in working to bring the criminal to juatice, yet is 
never given. the sam.e courtesies of cooperation and shared information. In reality 
the system is set up in such a way that it keeps the criminal informed and enlight­
ened while the victim remaiIl$ in the dark-not knowing what is going on. 

The criminal is provided a lawyer even if he cannot afford one, is advised of his 
rights throughout the proceedings, and is given free medical care if needed while 
in.carcerate~. Yictims, however, are o~ ~heir own. Except in the' few jurisdictions 
With good VICtun advocate programs, VICtunS normally receive no explanation of the 
steps of the criminal justice process and so are often totallv unaware of how the 
case will proceed. Oftentimes the victim will show up at court only to fmd that the 
h~a~ing date has been ch~mged or t.he case dropped entirely. And very seldom is the 
Victim compensated for hIS losses dIrectly related to the crime unless he has person­
al insurance. 
. Today we ~ll .h~ar testimony frol? people who have been victimized by our jus­

tICe system. VirgIma Montgomery will tell us how she received a bureaucratic run­
around, neven being informed of the sentence her assailant received, and never 
knowing if the case was ever heard. ' 

Today we will hear from a woman who was raped, kidnapped and robbed at gun­
point, and then during the judicial process was humiliated, ignored, intimidated, 
and greatly disappointed by an unjust judicial system. , 

These two victinIS are unfortunately just two examples of what happens to thou­
sands and thousands of victims. Even as we are sitting here today there are hun­
dreds of victims around the country who are going through the obstacle course of 
our so-called justice system. As we are sitting here there is some victim at the court­
house right this moment being told: "Sorry but your court date was changed" or 
"Sorry your case was dropped" or "Your assailant is out On probation because his 
case was J?lea bl7r~~ed" or "Sorry but there is now way anyone can help you with 
your medical t-~ Or even worse, there is a victim receiving a telephone call 
threatening hini {;r his family if he decides to testify or cooperate with the police. 

To remedy what is going on today, Senator Laxalt and I have drafted comprehen­
sive legislation to assist victims of crime. 

The bill was drawn up with the help of such organizations as the American Bar 
~socia~io~, the American Civil Liberties Union, several retired citizens organiza­
tIo~s, VIctims groups, legal groups, and the Department of Justice. It will not re-
9uIre that new federal funds be spent to help victims but, rather, will redirect exist-
109 resources. For example, one of the requirements of the bill is that a victims 
impact state~ent be in.c1u~ed !n the p~e-sentencing r~port that goes to the judge. 
Currently, this report contains mformatIOn on the conVicted felon but nothing about 
the post-crime status of the victim. This omission again gives the victim the impres­
sion that no one in the system cares. 

The bill would also: 
Provide criminal penalties for the intimidation of or retaliation against witnesses 

or victims; 
.Broaden the Attorney General's authority regarding protection or relocation of 

WItnesses; 
Give the Attorney General civil action authority to prevent and restrain offenses 

against victims; . 
- Pro~~e for restitutio!l to be ordered in crimes involving loss of property or per-

sonal I':lJUry unless the Judge states why restitution should not apply; r 

PrOVide for. the development of Federal guidelines setting in place practices to 
ensure the farr treatment of victims and witnesses by the crimimil justice system; 
Ma~date the development of a ·Federal standard prohibiting felons from receiving 

finanCIal profit due to the notoriety of their crime by selling movie, television or 
book rights, for example: . . 

Make the Federal Governmem; legally accountable for the negligent early release 
of dange~ou.s pe~son. from a Federal facility who subsequently commits a crime. 

01;lr crImmal J.U~tIC~ syste~ c~uld not f1;lnction successfully without the full coop­
erat~on and partICIpation of Victims and wItn,esses. But we cannot in good conscience 
contmue to urge people to report crimes, to come forward with information, to pour 
over mug shots when they are treated with callous indifference by officials in the 
system. The Omnibus Victims Protection Act (S. 2420) seeks to correct this insensi-
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rrhree, it requires the judicial officer to impose a mandatory con­
dition on pretrial release that the defendant refrain from engaging 
in victim-witness intimidation and retaliation. 

Four, it enhances the witness relocation and protection pro­
grams. 

Five, it permits the Attorney General to file for a restraint 
against victim/witness intimidation. 

Six, it authorizes the courts to impose a sentence of restitution 
for title 18 offenses. 

Seven, . it creates a cause of action against the United States for 
damages resulting from the grossly negligent release of a danger­
ous offender by Federal custodial officials. 

Eight, it establishes standards for the fair treatment of victims of 
crime in the Federal criminal justice system. 

Nine, it requires the Attorney General to report to Congress on 
the need for victim compensation legislation and legislation to pro­
hibit criminals from profiting from their misdeeds. 

Mr. Chairman, my bill does contain some differences from S. 
2420, which I submit for this subcommittee's consideration: 

One, it requires that the presentence report include information . 
that will be helpful in evaluating the restitution needs of the 
victim and the ability of the 'defendant to make restitution, includ­
ing information describing programs which would facilitate his 
ability to make restitution. 

Two, it makes it an offense to attempt to retaliate against vic­
tims and witnesses, an omission which I think was merely an over­
sight in S. 2420. 

Three, my bill would impose an additional penalty for obstruc­
tion ·of justice offenses committed while a defendant is on release 
pending trial, sentencing, or appeal. This is similar to a provision 
in S. 1554 as it was reported by the full Senate Judiciary Commit­
tee and should provide an additional deterrent to this particularly 
reprehensible type of bail crime. 

Four, in order to issue a restraint against victim or witness tam­
pering, the court must consider whether the prospect of injury to 
the victim or witness in the absence of a restraint outweighs any 
injury that such relief may inflict on the defendant's ability to con­
duct his defense. The court must also consider whether other 
means of protecting the victim or witnesses would be inadequate. 
Because these situations are generally emergencies, I do not be­
lieve that the courts should have to make specific findings with re­
spect to these concerns prior to granting relief. However, I believe 
that the court, at a minimum, should be required to give some con­
sideration to these concerns in exercising its discretion. 

Five, it would bring within the tampering and retaliation of­
fenses conduct aimed at hindering an individual from communicat­
ing information to a law enforcement officer about parole, proba­
tion, or release violations. I believe that individuals who report this 
kind of information should be protected like those who report infor·· 
mation about the commission of an offense. 

Mr. Chairman, because of the controversy that victims' compen­
sation has· generated in the House in prior Congresses in terms of 
budget concerns, my package at this point does not include a Fed­
eral victims' compensation program. However, as a strong support-
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er of such programs in the past, I am currently studying various 
funding alternatives in this area in the hope that any budgetary 
obstacles to the implementation of a Federal program might be re­
moved. 

In this connection, I want to commend the Senator from Pennsyl­
vania for his proposal which would appear to solve our funding di­
lemma in an equitable manner. On the other hand, I would like to 
note my strong opposition to various proposals which would finance 
victims' compensation programs from the excise tax on handguns 
and other weapons. Such proposals not only introduce into the 
debate an extraneous and unnecessarily controversial element, but 
they are based on a thoroughly unfair premise-that law-abiding 
citizens who pay these taxes are responsible for the criminal 
misuse of firearms. 

Mr. Chairman, again I commend you and your colleague from 
Pennsylvania on your stalwart efforts in this area. I look forward 
to continuing our close alliance and to sending legislation to the 
President's desk by the end of this Congress. 

I would like to ask permission, Mr. Chairman, to submit at a 
later date a copy of t~e printed bill which I am introducing today 
and a section-by-section analysis to be included in the subcommit­
tee record. 

Senator LAXALT. Without objection, it is so ordered. 
[A copy of H.R. 6508 and a section-by-section analysis submitted 

by Representative Fish follows:] 
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97TH CONGRESS H R 
2D SESSION 6508 • • 

To improve the proteeti.on of, a~d ~~sistance to, vietims of Federal offenses and 
wItnesses 10 ] ederal criminal cases. 

IN THE HOUSE OF REPRESENTATIVES 

MAY 27,1982 

Mr. FISH introduced the following bill; which was referred to the Oommittee on 
the Judiciary . 

A BILL 
To improve the protection of, and assistance to, victims of 

Federal offenses and witnesses in Federal criminal cases. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Omnibus Victim-Witness 

4 Protection and Assistance Act of 1982". 

5 

6 

7 

8 

9 

VIOTIM IMP~OT ANn RESTITUTION STATEMENT 

SEC. 2. Paragraph (2) of rule 32(c) of the Federal Rules 

of Criminlll Procedure is.amended to read as follows: . 

"(2) REPORT.-The report concerning the presen­

tence investigation shall contain-

I 
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13 
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"(A) any prior criminal record of the defend-

ant, and; 
.. !. 

I "(B) any other information which the court 

may require in sentencing, including-

, ' 

"(i) a statement of the circumstances 

surrounding the commission of the offense 

and circumstances affecting the defendant's 

behavior; 

"(ii) the nature and extent of nonprison 

programs and resources available and the ap­

plicability of such programs and resources to 

the defendant, including the effect of such 

programs on the defendant's ability to make 

restitution to any victim; 

"(iii) an assessment of any harm done 

to, or loss suffered by, any victim, including 

the financial, social, psychological, and medi­

cal impact of the offense; and 

"(iv) in the case of an offense for which 

a monetary sanction may be imposed, a 

statement of the financial resources of the 

defenda~t, the financial needs of the defend­

ant and the defendant's dependents, the res­

titutIon needs of the victim, and any gain de-

,CI, 
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rived from, or loss caused by the criminal 

conduct of the defendant.". 

PROTECTION OF VICTIMS AND WITNESSES FROM 

INTIMIDATION 

SEC. 3. (a) Chapter 73 of title 18 of the United States 

6 Oode is amended by adding at the end' the following new 

7 sections: 
8 . 

"§ 1512~ Tampering with a witness, victim, or an inform-

9 

10 

ant 

C4(a) Whoever knowingly uses physical force, threat, in-

11 timidation, or fraud with'intent to-

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

"(1) influence the testimony of another person in 

an official proceeding; or 

"(2) cause or induce ~other person to-

"(A) ~ithhold testimo~y, or withhold a 

record, document, or other object, from an official 

proceeding; 

"(B) alter, destroy, mutilate, or conceal an 

object ~th intent to impair such object's integrity 

or availability for use in an official proceeding; 

"(C) evade 'legal processsummonihg .that 

other person to appear as a witness, or to produce 

a record, document, or other- object, in an official 

proceeding; or 
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1 "(3) hinder, delay, or prevent the communication 

2 to a law enforcement officer of information relating to 

3 a Federal offense or possible Federal offense or a viola-

4 tion of conditions on probation, parole, or release pend-

5 ing judicial proceedings; 

6 shall be fined not more than $250,000 or imprisoned not 

7 more than five years, or both. 

8 . " (b) Ina prosecution for an offense under subs.ection 

9 (a)(I) of this section, it is an affirmative defense, as to which 

10 the defendant has the burden of. persuasion, .that the threat or 

11 intimidation consisted solely of lawful conduct and that the 

12 defendant's sole intention was to compel or induce the other 

13 person to testify truthfully. 

14 "(C), It is not a defens~ to a prosecution under this sec-

15tionthat-

16 H(I) ~ official proceeding was not pending or 

17 about to be instituted; or 

, J8 "(2) the testimony, or the record, document, or 

19 other object, would. have been legally privileged or 

20, would hay~ been inadmissible in evidence. 

21 "§ 1513.· Retaliating against a witness, victim;~ or . an 
" 

22 informant. 

23 ~'WhoeYer-, 

24 "(1) knowingly engages in conduct and thereby 

25' ~tentionally causes bodily injury to another person or 

.. 
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damages the property of another person with intent to 

.. punish any person for-. 

"(A)' theattendance.of a witness or party at 

an official proce~ding; or any testimony given, or 

any record,. document, or other object produced" 

by a witness ,iil'an official procecding; or 

"(B) '. any information -relating' to a Federal 

offense, a'· possible Federal offense or' a violation 

of conditions on probation, parole' or release pend.:. 

in~ judicial proceedings given by a 'persan toa 

" . law enforcement oificer; or 

"(2) unlawfully and knowingly engages in any 

conduct and thereby intenti~nally cauSes economic loss 

to another person, or injury .. to anot~~r person's busi-
• ,. 1/., \ 

ness or profession, with intent to" ~~~ish such . other 

person for any' matter described in ~ubparagraph (A) or 

(B) of paragraph (l)'()f this section· , 

18 or attempts, to do so, shall be fined, not more than $250,000 .. , 

19 or imprisoned not more·thanfive years, or both, in the case 

20 described in' para~aph (1) of this section, and fined not m<!re 

21 than $250,000 or imprisoned not more than two, years" or . 

22 both, in any other case. 

23 "§ 1514. Definitions·for cert.ainprovi8io~s 
" 

24 ~'As uscdin sections 1512'and' ~51~ of this title-
" 

25 "(1) the.; term' 'official proceeding' 'means-
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"(A) 8. proceeding before a judge. Qr court of 

the United States, a United States magistrate, a 

bankruptcy judge,>or a Fed.eral grand jury; 

"(B) a proceecling before the Congress; or 

"(0) a prqceeding' before a Federal Govern­

ment agency which is authorized by law; 

"(2) the term 'physi,cal force' means physical 

• action against anothe1.', and includes confinement; 

H(3) the term 'fraud' means-·-

~'(A) knowingly making a false statement; 

"(B) intentionally. omitting information from 

a statement ~nd thereby caus~g a portion of such 

statement to be:tnisleading, pr intentionally con-' 

cealing a materia! fact, and thereby creating a 

false impression by .allch statement; , 

"(C)"with. intent to .mislead knowingly sub­

ihitting or inviting' reliance .. on a writing or· record-

ing th,~t is false, forged; "altered, Qr otherwise 
(j 

. lacking· in. authenticity;· . 

"(D). with intent to "nrlslead.knuwinglysub-
,J' ~ 

mitting, or inviting reli8.Ilce ;on a sample, speci-

men,map, photograph, boundary mark, or other 

object thatis.mislcAdglg ·in. Sr.material re.spect; or 

.' "(E) JillowiJ)glyusing' a trick, scheme, or 

. device with intent tomislel1d;and 
'," . .,...,. "._"' .' _. -. ' -
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44(4) the term 'law enforcement officer' means an 

officer or empl~y~e of the Federal' ,Government, of a 

person authorIzed to act for or' on behalf of the Federal 

Government or serving the Federal Governm~nt as an 

adviser 0,1' consultant (includll.8' an elect'ed official, 

judge, or juror)-

"(A) . authorized . under law to engage in or 

supervise the prevention, detection, i~vestigation, 

or prosecution of an offense; or 

"(B) serving as a probation officer under this 

title,"; 

(b) Section 3146(a) of chapter 207 of title 18, United 

13 Stat~s Code, is amendediil the matter preceding paragraph 

15 (1) inserting· the foliowing between . "officer, " and 

16 

17 

18 

19 

20 

21 

22 

23 

24 

"unless~~: "subject to the condition' that such person 

not commit an: offense Uhder chapter 73 of this' title,"; 

and .. 

(2) insertin,g the following between "impose" and 
~, • r-

"h"" di' f I h t e .. : a cop . tl~n , o. re ease t at 'such person not 
• 0,:. • ~ 

commit an, offense under chapter 73 qf this title and 

impose" .. 

. (c) Chapter 73 of title 1,8,' United States 'Code, is 
" 

amended 'by adding at the end thereof the following': 

i 
i 

" 

" 
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1 "§ 1515. Penalty for an offense committed while on ,re-

2 lease pending judicial proceedings 

3 "(a) A person convicted of an offense under this chapter 

4 which is comrilitted while released under chapter 2~7 of this 

5 title shall be sentenced, in addition to the sentence prescribed 

6 for such offense, to-

7 

8 

9 

10 

11 

12 

13 

"(1) a term of imprisonmEmt of not less than two 

years and not more than ten years if the offense is a . 

felony; or 

"(2) a term of imprisonment of not less than 

ninety days and not more than one year if the offense 

is a misdeme';tnor. 

"(b) A term of imprisonment imposed under this section 

14, shall be consecutive to any sentence of imprisonment for the 

15 offens,e with res~ect to which release was ordered.". 

16 

17 

18 

19 

"1512. Tampering with a witness, victim, or an informant. 
"1513. Reta,liating against a witness, victim, "or an informant. 
"1514. Definitions for certain provisions. 
"1515. Penalty for an offense cQmmitted while on relel!-Se pending judicial proceed-

ings." " 

SEC. 4. (a) Title 18 of the United States Code is amend-
. .' 

ed' by adding after 'chapter 223 the following new chapter: 
" 

"CiIAPTER 224-PROTECTION OF WITNESSES AND 

VICTIMS 

"Sec. 
"3521. Witness reloclttion and ,Protection. 
"3522. Reimbursement of expenses. 
"3523. Civil action to restrain witness or victim intimldation. 

!) , 

i 
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1 "§ 3521. Witness relocation and protection 

2 "(a) The Attorney General may provide for the reloca-

3 tion or protection ofa witness, or a potential witness, for the 

4 government in an official proceeding if the Attorney General 

5 determines that-

6 

7 

8' 

9 

10 

11 

"(1) an offense described in sections 1503, 1505 

or 1513 of this title, or 

"(2) a State or local offense which involves a 

threat to injury of, or intimidation of such a witness' or 

potential witness or a . crime of violence directed at 

such a witness, or potential witness 

12. is like!y to be committed .. The Attorney General may also 

13· provide·for the relocation or protection of any member of the 

14 .immediate family of, or a :person . closely associated with, such 

15 witness or potential witness if' such. family ,member or such 

16 "person may also be endangered. 

17 "(b) In connection with the relocation or .protection of a 

18 witness, a potential' witness; or an immediate family member 

19 or close associate ()f'awitness or'potential witness, the Attor-
:,\ 

20\~riey General may' take any action he determinest:o ,be neces-

21 sary tQ protect such'personfrom bodily injury, ;and otherwise 

22 to assure his health, ,safety, and welfare, for ~s long as, in the 

23 judgment of the Attoflley-General:, such"dang~re~i,$ts. The 

24 Attorm~yGeneral may-. 

25 'f(1) provide suitable o(pcial documents to enal,»le 

26 a person relocated to establish a new identity; 
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"(2) provide housing for the person relocated or 

protected; 

"(3) provide for the transportation of household 

furniture and other personal property to the new resi­

dence of the person relocated; 

"(4) provide a "'t~ free subsistence payment, in a 

sum established in regulations issued by the Attorney 

General, for such tunes as tl1e Attorney General d~ter­

·mines to be warranted; 

"(5) assist the person r~located in obtaining e1l1-

11 ployment;and ' 

12 "(6) refuse to disclose the identity or location of 

13 the".person relocated 01' protected, or any. other matter 

14 concerning the, person or , the progr:am after weighing 

15 the danger such a disclosure woWd pose to the person, 

16 the detriment it would cause to the general effective-

17 nesS .of the prograin, and the benefit,it would afford to 

18 ' ,the public or to the person seeking· the disclosure. 

19 "(c) Notwithstanding the provisions 'of subsection (b)(6) 

20' of this section, ,if a person relocated Jillder this sectio~ is 

21 named as a; 4efenda~t in a civ!lc~use of actjon; arising prior 

'22· to s~ch person's relocation, fo~damages resultingirom bodily 

,'23 'injury, property damage" or injury to bu~iness, process in the 

24 civil proceeding may be served upon the Attorney, General. 

25, The Attorney General, shall make reasonable efforts to serve 

I; 

f 
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1 a copy of the process upon the person relocated at his last 

2 known address. !fa judgment in such an. action is entered 

'3 ag~inst the pe~son relocated, the Attorney General shall de-

4 termine whether such person has made' .reasonable efforts to 

, 5. comply With the provisio1ns of that judgment. The Attorney 

6 General shall take affirmative steps to urge, the person relo-

. 7 cated to comply with any judgment rendered. If the· ·Attorney 

8 General'determines,that such peb30n .has 'not made reason-

9 able efforts to comply with the provisions of the· judgment, 

10 the 'Attorney General may, in' his di~cretion, after weighing 

11 the danger to the person relocated, disclose the identity and 

12 location of such person to. ·the plaintiff entitled to recovery 

13 pursuant to the judgment. Any such disclosure shall be made 

14 upon :the express condition that· furtherdiscloHure by the 

15 plaintiff of such identity or 'location may be made only ifes-

16 sential to the plaintiff's efforts to recover under the judgment, 

17 'and onl)T to' such additional persons as is necessary, to effect 

18 thereco;very. Any such 'disclosure ot' nondisclosure by the 

19 Attorney General. shall not subject the Government to liabili-

20 ty in ,any 'action based upon tbe con~equences of such disclo-

21 sure or nOllldisclosure. 

22 "§ 3522,.ru~imbursement of expenses,~ . 

23 "The pr9visionof transportation, housing, subsistence, 
ij 

24 or other, assist~nce toa person under section 3523 of this 

25 title may be condi~ioned by the Attorney General upon reim-

) 
i 

;\ 
1 

'I 
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1 bursement of' expenses in whole or in part to the United 

2 States by a State or local government. 

3 "§ 3523. Civil action to restrain witness or victim intimi-

4 dation 

5 "(a) Upon motion of the attorney for the Government, a 
/ 

6 district court of the United States in which .. a criminal pro-

7 ceeding has been,. or may be instituted, may issue an order 

8' under this section to prevent and restrain an offense involving 

9 a witness or a victim under section 1503, 1505 or 1512 of 
\ 

10 this title. 

11 "(b) Mter a hearing, and-

12 

13 

'14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"(1) upon finding that. an offense under section 

1503, 1505, or 1512 of this,title involving a witness or 

a victim has occurred or,in the absence:oof an order 

under this section, is likely to occur, and 

"(2) after ·considering-

"(A) whether greater injury will be inflicted 

' .. upon the witness or victim by the failure to issue 

an order under this section than will be inflicted 

upon the ability ()f defendant to conduct his de­

fense by the issuance of such' order; and 

':"(B) whether other means of protection are 

inadequate to prevent an offense involving a wit­

ness or;,victim tInder section 1503, 1505, or 1512 

of this title. 

I 

\ 
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1 the court may issue an order under subsection (c) of 

2 this section. 

3 "(c) As authorized by subsection (b) of this section, the 

4 court may order that a defendant, a witness, or other pcrson 

5 connected with a criminal case, or an individue.l in the court-

6 room-

7 "(1) refrain fro~ engaging in conduct in violation 

8 of section 1503, 1505, or 1512 01 this title. , 

9 ','(2) maintain a prescribed .distance from a speci-

10 fied victim or witness; and 

11 "(3) refrain from communicating with a specified 

12 

13 

14 

victim or witness except under such conditions as the 

court may impose. 

"(d) The court shall II1~e a determination on any 

15 motion filed under this sec~ion as soon as practicable. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

"(e) As used in this section·.....,. 

97-844 0-82--4 

"(1) 'witness' means an individual-

"(A) having knowledge of the existence 'or 

nonexistence of facts relating to an offense; 

"(B) whose declaration under oath is re­

ceived in eVidence for any purpose; . 

"(0) who has reported an offense to a judge, 

a law enforcement officer, 'or probation officer, ··or 

an officer of. a correctional facility; or 
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H(D) who has been served with a subpena, 

including a grand jury subpena, issued under the 

authority of a court, of the United States; and 

"(2) "victim' means an individual against whom an 

offense has been or is being committed.". 

6 (b) The table of chapters for part II of title 18, United 

7 States Oode, is amended by adding after the item for chapter 

8 223 the following new item: 

"224. Protection of witness......................................................................... 3521". 

9 (c) The Organized Orime Oontrol Act of 1970 (84 Stat. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25, 

933) is amended. by striking title V. 

(d) There are~llthorized to be appropriated such sums. 

as may be necessary to carry out the provisions of chapter 

224 of title 18, United States Oode, as adder by this Act. 
i 

RESTITUTION 

SEC. 5. (a) Ohapter 227 of title 18, United States Oode, 

is amended by adding at the end the following: 

"§ 3579. Sentence of restitutAon 

c"(a) A defendant found guilty of an offense under this 

title may .be sentenced, in addition to any other penalty pro-

vided under this title, to-' 

.' H(l) make restitution in the case of an offensi3 re­

sulting in bodily injury or~death, by paying necessary 

medical' expenses and, if applicable, any necessary fu­

neral and burial expenses attributable to such injury or 

death; 

.. 

1 

2 

3 

4 

5. 

6 

7 

8 

9 

10 

11 
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H(2) in the case of an offense resulting in loss, 

damage, or destruction of property, make restitution­

I/(A) by returning such property; and 

H(B) if return of such property under subpar­

agraph (A) of this paragraph is impossible or im­

practical, by paying an amount equal to th~ great­

er of the value of the property on the date of the 

loss, damage, or destruction, or the value o~ the 

property on the date of sentencing, less the v.alue 

(as of the date of sentencing) of any part of the 

property returned under subparagraph (A) of this 

12 paragraph; and 

13 "(3) make, such other restitution as, the ,. court 

14 deems appropriate. 

15 "(b) The court shall limit a sentence of restitution up.der 

16 this section to the extent'necessary to avoid unduly compli-

17 cating"or prolonging the sentencing process. 

l8 "(c)(1) The co~rt shall not impose a sentence of restitu-

19 tion with respect to a Victim who is a'party to any judgment, 

20 settlement, or agreement under which such victim hasre-

21 ceived or is to receive compensation for t~e injU1"J.' loss, 

22 damage, or destruction caused by the offense for which the 

23 defendant is convicted. 

24 "(2) Any amount paid to a ,1}1Ciim under a sentence of 
\. (4\.-., \\ 

25 "restitution shall be set off against 'any amount later recovered 

'j , 
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1 as compensatory damages by such victim m any civil 

2 proceeding. 

3 "(d) The court may require, as a condition of a sentence 

4 of restitution, that the defendant make restitution within a 

5 specIfied period or in specified. installments, but such period 

6 shall not be greater than the maximum term of probation or 

7 imprisonment for the offense, whichever is greater. If not 

8 otherwise provided by the court under this subsection, resti-

9 tution shall be made immediately. 

10 "(e) If a defendant is placed on probation or paroled 

11 pursuant to this title,any res~itution ordered under this sec-

12 tion shall be a condition of such parole or probation. Failure 

13 to comply with an order of restitution shall be grounds for the 

14 revocation of parole or probation. 

15 '~(f) A sentence of restitution may be enforced by the 

16 United States in the same !panner as a judgment in a civil 

17 action and shall have priority over any Federal lien. " . 

18 , (b) ~ The analysis for chapter 227 of title 18, United 

19 States Code, is amended by adding at· the e~d thereof the 

20 following new item: 

"3579.- Sentence of restitution.". 

21 (c) Within six months after the date of enactment of this 

22 title, the Attorney General shall report to Congress concern­

':,'23 ing any laws necessary to ensure that all victims of crime are 

24 justly cOII~pensated in those, cases. where restitution is not 
j 
r 25 possible. The Attorney General shall consider funding meth-

t;· 

t 
j 
t;",,'1. 
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1 ods such as imposing additional fines on all individuals con-

2 victed of Federal crimes. 

3 FEDERAL ACCOUNTABILITY FOR ESCAPE OR RELEASE OF 

4 A FEDERAL PRISONER 

5 SEC. 6. (a) Section 1346(b) of title 28, United States 

6' Code, is amended by inserting "(1)" immediately after "(b)". 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(b) Section 1346(b) of title 28, United. States Code, is 

amended by adding at the end thereof the following: 
;. e 

"(2)(A) Subject to the provisions .of chapter 171 of this 

title and subparagraph (B) of this paragraph, the district 

courts, together with the United S~ates District Court for the 

District of the Canal Zone and the District Coqrt of the 

Virgin Islands, shall have exclusive jurisdiction of any civil 

action on a claim against the United States for damages, ac­

cruing on and siter the date of enactment of this paragraph, 

for injury or loss of- property, or personal injury or death 

directly caused by any dangerous offender charged with or. 
/ 

Cfonvicted of a Federal offense who is released from, or who 

escapes from, laWful custody' of an employee of, or any 

person acting as the lawful agent of, the United, States as a 

result of the gross negligence of such employee or person. 

"(B) For the purposes of this paragraph-

U(i) 'gross negligence' includes the failure to warn 

reasonably forseeable victims that the person charged 

with or c9nvicted of the offense was released or has., 



• 

1 

2 

3 

4 

5 

.. , -

50 

18 

escaped, or the'; violation of a statute, regulation, or 

court order which results III such release or escape; 

and 

"(ii) 'dangerous offender' means a person charged 
, 

with or convicted of a crime involving the use, at-

6 tempted use, or threatened use of "iolence against the 

7 person or property of another.". 
,---,;~ 

8 FEDERAL GUIDELINES FOR FAIR TREATMENT OF CRIl\!E 

9 VICTIMS AND WITNESSES IN THE CRIMINAL JUSTICE 

10 SYSTEM 

11 SEC. 7. (a) Within one hundred and eighty days after 

12 the date of enactment of this Act, the Attorney General and 

13 the heads of other Federal' law enforcement agencies shall 

14 develop and implement guidelines for the Department of J us-

15 tice and such other agencies for the fair treatment of crime 

16 victims and witnesses in criminal cases. In preparing the 

17 guidelines, the Attorney General shall consider, and the 

18 headsbf other agencies shall consider' to the extent relevant, 

19 the following objebLciVe:: 

20 (1) Law enforcement personnel should ensure that 

21 victims of crime routinely receive emergency 'social an~ 

22 
c;) 

23 

24 

25 

medical services as soon ~s possible \and are given in-

forni'ation on-

(A) 'the availability to the victim, of ~ny crime 

victim compensation or treatment pr()gralhs; 

\ 

o 

\ 

I t' 
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5 

6 

7 

'8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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(B) the cnm~ victim's role III the criminal 

justice process, including what a crime victim can 

expect from the criminal justice system as well, as 
, ~ 

what the criminal justice system expects from the 

crime victim; 

(0) key points in the criminal justice process 

at which a crime· victim might want to request in­

formation as to the status of such viptim's particu­

lar case and suggestions, on how best to request 

this information; and 

(D) the ability of law enforcement officers to 

protect victims and witnesses from intimidation. 

(2) Each victim and witness who has been sched-

uled to attend c,riminal justice proceedings should bc 

notified as sO,on as possible of any scheduling changes 

which will affect such victim's or witness' appearances 

or be plaped on HO,n c~l" or,telephone alert. 

(3) Victjms and witnesses of serious crimes should 

be given t}le opportunity to request advance notifica­

tion of ill1port~nt criminal u justice proce~dings. Victims 

and witnesses who provide the appropriate offiCial with 

a curr,ent addie~s and.,telephone number shovld receive 

prompt advance notification of all judicial proceedings 

relating to their ca.,se" including- I 
I 
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(A) the arrest' or initif~l app!,arance before a 

. : judicial officer of the accused; 

(B) the .initial bond decision relating to the 

accused; and 

(0) the disposition of the case (including 

trial, sentencing, and release). 

(4) When the victim' of. a serious' crime has pro­

Videda current address and telephone n~ber, the at­

tomeyilfor 'the Gov~rnment should obtam, the nonbind­

ing views of the victini,' or in the case of a minor child 

or a homicide, the victim's family, before making a de­

cision as to the prosecution of the offense, including a 

decision regarding- ' 

(A) dismissal; 

03) release pending jndlcial pr~feedings; 
(O) plea negotiations; and I ' 

,--.:, 

(D) pretrial diversion program. 

(5) Victims and witnesses should be provided witv. 

a secure waiting area during court' proceedings that is 

separate from all but prosecution witnes~~s. 
.' c", )? 

(6) Law emorcement agencies and attorneys for 

'the Government' should' promptly return a victim's 

property held' for evidenthtry PllI'Poses unless there is a 

compelling law enforcement reason for retaining such 
i) 

property . 

. '</ 
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17 

18 
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(7) Law enforcement agencies and attorneys for 

the Government .should offer to assist victims and wit­

nesses in informing employers of the need for victim 
". 

! J 

and witness cooperation in the prosecution of the case" 

which may necessitate absence from work. If, as a 

direct reslllt of a crime or of cOQperatio~ with law en­

forcement officials, a vIctim or witness is subje~ted to 
" 

. serious financial strain; a, law enforcement official 

should offer to contact creditors to explain the 

circumstances. 

(8) The directors of Federal law enforcement 

training facilities should ensure that victim assistance 

training is offered to law enforcement officials so that 

victims are assisted promptly and properly after the 

commission o,f a crime and throughout -the duration of 

the criminal justice. proceedings. 

(9) Law enforcement officials should take steps to 

assure that other important means of assisting victims 

and witnesses, such as the transportation, parking, and 

translator services in court, are available to the extent 

feasible. 

(b) Nothing in this section shall be construed as creating 

23 a cause of action against the United States. 

.J 
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1 PROFIT BY A CRIMINAL FROM PUBLICITY RELATING TO 

2 CRIMINAL CONDUCT 

3 SEC. 8." Within one year after the' date of' enactment of 

4 this title, the Attorney General shall report to Oongress re-

5 garding thedesirabiJity of legislation controlling the disposi-

6 tion of the proceeds that a ' person convicted of a Federal 

7 felony may derive from the sale of the recollections, thoughts, 

8 and feelings of such person with regard to that felony. 

0' 
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ANALYSIS OF THE 

OMNIBUSVICTII1.-WHNESS PROTECTION AND 

ASSlSTANCE ACT OF 1982 

INTRODUCED BY HaN. HMlILTON FISH, JR. 

THE Gi'i~lIBUS VICTIM-\~ITNESS PROTECTION AND ASSISTANCE ACT OF 
) ., I, • 

1982 PROVIDES FOR THE PROTECTION OFJ AND ASSISTANCE TO, VICTIMS 

AND WITNES~ES IN THE FEDERAL CRIMINAL JUStiCE SYSTEM BY MAKING 

THE FOLLOIH NG CHANGES 'I N EXISTING LAW: 

A. VICTIM IMPACT AND RESTITUTION ,STATEt1ENT. SECTION 2 " 

OF THE BILL AMENDS RULE 32(c)(2) OF THE FEDERAL RULES OF CRIMINAL 

PROCEDURE TO REQUIRE THAT THE PRESENTENCE INVESTIGATION REPORT 

PROVIDED TO THE JUDGE INCLUDE, IN ADDITION TO INFORNATION REQUIRED 

UNDER CURRENT LAW, (1) INFORMATION RELATI NG TO' NONPRISON PROGRAMS 
r \\ 

AND RESOURCES AVAILABLE TO THE DEFENDANT AND THEIR EFFECT ON HIS 

ABILITY TO MAKE RESTITUTION TO THE VICTHb (2) AN ASSESSMENT OF 

INJURY OR LOSS SUFFERED BY ANY VICTIM, INCLUDING THE FINANCIAL, 

SOCIALJ PSYCHOLOGICAL AND ~'EDICAL IMPACT OF THE OFFENSE, AND (3) . " 

INFORr4ATION RELATING TO THE DEFENDANT'S ABILITY TO MAKE RESTITUTION 
, , 

AND ANY GAIN OR LOSS CAUSED BY HIS CONDUCT. 

B. VicrIM-rIITNESS INTIMIDATION AND RETALI~TIONJ SECTION 3(A) 

OF THE BILL ADDS A NEW SEeJI ON 1512 TO CHAPTER 73 OF TITLE 18 
TO IMPOSE CRII4INAL PENALTIES ON A PERSON' WHO KNOWINGLY USES PHYSICAL 

FORCE, THREAT OR FRAUD \~ITH INTENT TO (1) INFLUENCE TESTIMONY IN AN 
';1 h ' . " • 

OFFICIAL PROCEEDING, OR (2) CAUSE ANOTHER TO WITHHOLD TESTIMONY OR 
- "" .. 

EVIDENCE, DESTROY OR CONCEAL EVIDENCEJ ,OR EVADE A SUMMONS TO APPEAR 

OR PRODUCE EVIDENCE IN AN OFFICIAL PROCEEDINGJ OR (3)" HINDER 
;i 

1>.NOTHER FROM ADVISING A LAW ENFORCEMENT OFFICER ABOUT A POSSIBLE 

FEDERAL OFFENSE OR VIOLATION OF CONDITIONS ON PROBATION, PAROLE 

OR RELEASE PENDING JUDICIAL PROCEEDINGS. THE DEFENDANT MAY RAISE 

AN AFFIRMATIVE DEFENSE TO A PROSECUTION INVO,LVING THE INFLUENCING 
. J 

OF TESTIMONY THAT THE THREAT INVOLVED LAWFUL CONDUCT SOLELY INTENDED 

TO INDUCE TRUTHFUL TESTIMONY. THE FACTS THAT' THE OFFICIAL PROCEEDING 

WAS NOT PENDING OR IMMINENT AND THAT THE EVIDENCE rNVOLVED WOULD 

,. " 

HAVE BEEN INADMISSIBLE ARE PRECLUDED AS DEFENSES. TP.E PENALTIES FOR VIC~ 
(~; 'V ,-' .) , 

TIM DR \iITNES'S TAMPERING ARE FIVE YEARS' IMPRISONMENT AND/OR $250:.000 •. 

SECTION 3(B) OF THE BILL ADDS A NEW SECTION 1513 TO CHAPTER 73 CF' 
",~ ~ 

TITLE 18 TO IMPOSE CRIMINAL PENALTIES ON A PERSON WHO (1) BY HIS 
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KNmHNG CONDUCT INTENTIONALLY CAUSES BODILY OR PROPERTY INJURY TO 
-ANOTHER WITH AN INTENT TO PUNISH THAT PERSON FOR ATT~NDING OR PRO-

VIDING EVIDENCE IN AN OFFICIAL PROCEEDING OR FOR PROVIDING INFORMATION, 

TO A LAW ENFORCEMENT OFFICER RELATING TO A FEDERAL OFFENSE OR A 

PAROLE, PROBATION OR RELEASE VIOLATION, OR (2) BY HIS KNOWING AND 

UNLAWFUL ACT I NTENTI ONALLY CAUSES ECONOMI C LOSS TO ANOTHER WITH A 

, SIMILAR INTENT TO PUNISH. ATTEMPTS TO COMMIT THE OFFENSE ARE ALSO 

PUNISHABLE. THE PENALTIES FOR THE OFFENSE ARE FIVE YEARS' IMPRISONMENT 

FOR AN OFFENSE INVOLVING BODILY OR PROPERTY INJURY AND TWO YEARS' 

I1'1PRISONMENT WITH RESPECT TO ECONOMIC LOSS, AND/OR $250,000. 

FOR PURPOSES OF BOTH OFFENSES, AN "OFFICIAL PROCEEDING" INCLUDES 

COURT, CONGRESSIONAL AND AGENCY PROCEEDINGS. A "LAW ENFORCEMENT 

OFFICER" INCLUDES ANY FEDERAL EMPLOYEE (INCLUDING AN ELECTED OFFICIAL, 

JUDGE OR JUROR)' ,o,UTJ-IORIZED TO PREVENT, INVESTIGATE OR PROSECUTE 

OFFENSES OR A FEDERAL PROBATION OFFICER. 

C. OBSTRUCTING ,JUSTI~E WHILE ON RELEASE. SECTION 3(c) OF THE 

BILL MAKES TWO CHANGES IN CONNECTION WITH RELEASE PENDING JUDICIAL 

PROCEEDINGS. FIRST, IT REQUIRES THE JUDICIAL OFFICER TO H\POSE AS 

A CONDITION OF RELEASE THAT THE DEFENDANT'REFRAIN FROM COMMITTING ANY 
.. ") 

CHAPTER 73 (OBSTRUCTION OF JUSTICE) OFFENSE. SECOND, IT '>It~POSES ' 

ADDITIONAL AND CONSECUTIVE PENALTIES FOR THE COMMISSION OF A. CiiA?TER 73 

(OBSTRUCTION OF JUSTICE) OFFENSE WHILE ON RELEASE PENDING JUDICIAL 

PROCEEDINGS. THE PENALTY IS TWO TO TEN "YEARS WHERE THE OFFENSE IS 

A FELONY AND NI NETY DAYS TO ONE YEAR WHERE THE QFFENSE I S A f41 SDEMEANOR. 

n:Hl.INf.ss RELOCAtION AND PROTECTION: SECTION 4 OF THE BILL TRANSFERS 

TITLE V OF THE ORGANIZED CRIME CONTROL, ACT OF 1970 (P.L. 91-LI52; ;84 ' 
STAT. 933), - WHICH ESTABLISHED THE FEDERAL WITNESS RELOCATION PROGRAH, 

, ,\' ", 

TO A NEW CHAPTER 224 IN TITLE 18 OF THE UNITED STATES CODE. 18 U.S.C. 

352I(~)WOULD AUTHORIZE THE ATTORNEY 'GENERAL TO PROVIDE FOR THE RELOCATION 

OR PROTECTION OF A WITNESS OR POTENTIAL WITNESS FOR THE GOVERNMENT WHERE 

A FEDERAL, STATE OR LOCAL WITNESS INTIMIDATION OFFENSE IS LIKELY TO BE 

COMMITTf:D. A MEMBER OF THE IMMEDIATE FAMILY OF, OR PE'RSON CLOSELY 

ASSOCIATED WITH, SUCH A \'IlTNESS MAY ALSO BE RELOCATED OR PROTECTED IF 

ENDANGERED. ' 

18 U.S.C. 352HB) ~IOULD PER~\IT SUCH PROTECTION OR RE~OCATION TO 

LAST FOR AS ,LONG AS THE ATTORNEY GENERAL DETERMINES THAT DANGER EXISTS 

AND ,TO INVOLVE ANY MEASURE DETERMINED BY THE ATTORNEY GENER"AL TO BE 

NECESSARY, INCLUDING--

/!r 
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1. PROVIDING NEW IDENTITY DOCU~1ENTS; 

2. PROVIDING NEW HOUSING AND'MOVING EXPENSES' 
, ' 

3. PROV,IDING A TAX-FREE 'SUBSISTENCE PAYMENT; 

4. ASSISTANCE IN OBTAINING EMPLOYt1~NT; AND 

5. "REFUl>ING TO DISCLOSE THE IDENTITY OR LOCATION OF 

THE RELOCATED PERSON AFT~R CONSIDERING POTENTIAL DANGERS 

OF DISCLOSURE TO SUCH PERSON AND THE PROGRAM AND THE 

BENEFITS ACCRUING FROM SUCH EXPOSURE.;' 
._ • 'I 

18 U.S.C. 3521(c) WOULD PERMIT THi' SERVICE, OF PROCESS IN 

CERTAIN CIVIL CAUSES OF ACTION ARISING PRI~R TO RELOCATION TO BE 

SERVED UPON THE ATTORNEY ,GENERAL WHO MUST I4AK~REASONABLE, EFFORTS 

TO SERVE SUCH PROCESS UPON THE RELOCATED PERSON. THE ATTORNEY 

GENERAL IS DIRECTED TO URGE SUCH PERSON TO COMPLY WITH ANY JUDGMENT 

RENDERED AGAINST HIt-1 AN'D MAY, AFTER CONSIDERING THE DANGER POSED, 

DISCLOSE SUCH PERSON'S IDENTITY UPON THE CONDITION THAT FURTHER 

DISCLOSURE O~LY BE MADE WHERE NECESSARY TO THE PLAINTIFF'S RECOVERY. 

No CAUSE OF ACTION LIES AGAINST THE UNITED STATES FOR DAMAGES RESULTING 

FROM ANY SUCH DISCLOSURE OR NoNDISCLOSURE. 

18 U.S.C, 3222 WOULD AUTHORIZE THE ATTORNEY, GENER'AL TO 

CONDITION ASSISTANCE PROVIDED UPON REIMBURSEMENT FROM A , 

STATE OR LOCAL GOVERNMENT. 

, E. RESTRAINT ON VI CTI MblITNESS I NTUllDATI Ot!, 18 U. S. C. 3523 WOULD 

AUTHORIZE A DISTRICT COURT OF THE UNITED STATES IN WHICH A CRIMINAL ' 

PROCEEDING HAS B~EN, OR MAY BE, INSTITUTED TO ISSUE AN ORDER TO RESTRAIN 

CERTAIN FEDERAL OFFENSES INVOLVING VICTH1S OR ,WITNESSES. THE COURT 

MAY ORDER A DEFENDANT OR CERTAIN OTHER PERSONS TO REFRAIN FROf'! COMMITTING 

SUCH AN OFFENSE, f1AIN,TAIN A CERTAIN DISTANCE <-
FROM THE VICTIM OR WITNESS 

AND REFRAIN FROM COMMUNICATING WITIt SUCH VICT'IM OR WITNESS EXCEPT 
UNDER SPECIFIED CIRCUMSTANCES, AFTER: 

1. 
2. 

3. 

F. 

HOL~ING A HEARINGj 

FINDING THAT SUCH AN OFFENSE HAS OCCURRED OR IS LIKELY , 
TO OCCUR ABSENT SUCI1 PROTECTION; AND 

CONSIDERING (A) WHETHER POTENTIAL INJURY TO THE VICTIM 

OR NI TNES$ I N THE ABSENCE OF AN ORDER \~I LL BE GREATER THAN 

INJURY TO THE DEFENDANT'S ABILITY TO CONDUCT HIS DEFENSE 

UNDER THE RESTRAINT AND (B) WHETHER OTHER MEANS OFPRO-, 
TECTION ARE INADEQUATE, 

RESTITIITHl!:l. SECTION'5-0F THE BILL ADDS f!;. NEW SE~TlON 3579 
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TO TITLE 18 OF THE UNITED STATES CODE WHICH AUTHORIZES THE COURT TO 

SENTENCE A DEFENDANT FOUND GUILTY OF CERTA.IN OFFENSES UNDER TITLE 18 

TO MAKE RESTITUTION TO THE VICTIM Of THAT OFFENSE IN ADDITION TO· ANY 

OTHER AUTHORIZED SENTENCE. ~PON CONVI CTION OF AN OFFENSE RESULTING 

IN BODILY INJURY OR DEATH, THE .DEFENDANT MAY BE REQUIRED TO PAY NECESSARY 

MEDI CAL, FUNERAL AND BURIAL EXPENSES: \~HERETHE OFFENSE INVOLVES 

PROPERTY LO_SS OR DAr~AGE, THE DEFENDANT MAY BE REQUIRED TO RETURN THE 

PROPERTY OR TO PAY THE GREATER OF THE VAL.UE OF THE PROPERTY ON EITHER 

THE DATE OF DM1AGE OR SENTENCI NG, LESS THE VAtUE OF ANY RETURNED 

PROPERTY. THE COURT MAY ALSO ORDER THE DEFENDANT TO MAKE OTHER 

RESTITUTION AS IT DEEMS APPROPRIATE. 

PROPOSED 18 U.S.C. 3579(B) REQUIRES THE COURT TO LIMIT RESTITUTION 

TO THE EXTENT NECESSARY TO AVOID UNDULY COMPLICATING O'R PROLONGING 

THE SENTENCING PROCESS. 

PROPOSED 18 U.S.C. 3579(c) ESTABLISHES CERTAIN RULES TO INSURE 

THAT RESTITUTION WILL NOT DUPL~CATE OTHER ~OMPENSATION RECEIVED BY THE 

VICTIM. FIRST, THE COURT MAY NOT IMPOSE A SENTENCE OF RESTITUTION 

WITH RESPECT TO ANY JUDGMENT OR SETTLEMENT UNDER WHICH THE VICTIM 

HAS OR WILL RECEIVE COMPENSATION. SECOND, ANY RESTITUTION RECEIVED 

MUST BE SET-OFF AGAINST AMOUNTS RECEIVED AS COMPENSATORY DAMAGES IN A 

SUBSEQUENT CIYIL SUIT. 

UNDER PROPOSED 18 U.S.C. 3579(D), RESTITUTION IS TO BE MADE 

IMMEDIATELY UNLESS THE COURT REQUIRES THAT. PAYMENT BE ·f>lADE WITHIN A 

SPECIFIED PERIOD OR IN SPECIFIED INSTALLMENTS. PROPOSED 18 U.S.C. 

3579(E) REQUIRES AS A MAt-mATORY CONDITION OF PAROLE OR PROBATION THAT 

THE DEFENDANT MAKE ANY RESTITUTION TO WHICH HE HAS BEEN SENTENCED. 

FAILURE TO DO SO IS GROUNDS FOR REVOCATION. PROPOSED 18 U.S.C. 3579(F) 

PERMITS A SENTENCE OF RESTITUTION TO BE ENFORCeD BY THE UNITED STATES 

LIKE A CIVIL, JUDGMENT AND GIVES A RESTITUTION SENTENCE PRIORITY OVER 

ANY FEDERAL LIEN. 

G. ~r1 COMPENSATION. SECTION 5(c) OF THE BILL REQUIRES THE 

ATTORNEY GENERAL, ·WITHIN SlX MONTHS AFTER ENACnlENT, TO REPORT TO 

CONGRESS COI'l!=ERNING ANY NEEDED LEGISLATION TO .JUSTLY COHPENSATE VICTIMS 

OF CRIME WHERE RESTITUTION IS INSUFFICIENT. SUCH SUPPORT MUST SPECIfICALLY 

ADDRESS THE PROPOSAL TO FUND SUCH COMPENSATION BY LEWING ADDITIoNAL 

FINES ON ALL INDIVIDUALS CONVICTED OF FEDERAL CRHiES. 

H. SUITS AGAINST THE UNITED STATES FOR GROSSLY NEGLIGENT .-
RELEASE OF DANGEROUS OFFENDERS. SECTION 6 OF THE Bl LL AMENDS 28 

U.S.C. 1346 TO GRANT THE Fi£DERA\.. DISTRICT COURTS EXCLUSIVE JURI!?DICTION 
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OVER ACTIONS AGA1NST THE UNITGD STATES FOR DAMAGES'RESULTING FROM PROPERTY 

OR BODILY INJURY CAUSED BY A DANGEROUS FEDERAL OFFENDER \1HO HAS ESCAPED 

OR .BEEN RELEASED FROM THE CUSTODY OF THE UNITED STATES BECAUSE OF THE 

~10SS NEGLIGENCE OF AN EMPLOYEE OR AGENT OF THE UNITED STATES. THE 

FAILURE TO WA~N REASONABLY FORESEEABLE VICTIMS OF THE OFFENDER'S 

RELEASE OR ESCAPE WOULD CONSTITUTE "GROSS NEGLIGENCE. 1/ 

1. GUIDFLINES FOR THE FAIR TREAU1ENT OF CRI~1E VICTIMS ANDWITt~ESSES. 
SECtiON 7(A) OF THE BILL REQUIRES THE ATTORNEY GENERAL (AND, TO THE 

EXTENT APPLICABLE, HEADS OF OTHER FEDERAL LAW ENFORCEMENT AGENCIES) TO 

IMPLEMENT GUIDELINES FOR THE FAIR TREATMENT OF VICTIMS AND WITNESSES IN 

FEDERAL CRIMINAL CASES. SECTION 7(B) OF THE BILL tMKES IT CLEAR THAT 

THIS REQUIREMENT IS NOT INTENDED TO CREATE ANY CAUSE OF ACTION AGAINST 

THE UNITED STATES. 

IN ESTABLISHING GUIDELINES, THE ATTORNEY GENERAL AND OTHER LAW 

ENFORCEMENT AGE!'lCY HEADS SHOULD CONSIDER THE FOLLOWING OBJECTIVES: 

1. ENSURING THAT CRIME VICTIMS RECEIVE PROMPT EMERGENCY 
-

SERVICES AND INFORf>1ATION ON AVAILABLE COMPENSATION PROGRAr1S, 
c' 

THE VICTIM'S ROLE IN THE CRIMINAL JUSTICE PROCESS AND . 

PROTECTION AGAINST INTIMIDATION. 

2. NOTIFYING VICTIMS AND WITNESSES OF SCHEDULING CHANGES WHICH WILL 

AFFECT THEI R. SCHEDULED COURT APPEARANCES;.· 

3. GIVING VICTIMS AND WITNESSES THE OPPORTUNITY TO REQUEST ADVANCE 

NOTIFICATION OF JUDICIAL PROCEEDINGS RELATING TO THEIR CASES, 

INCLUDING THE ACCUSED'S ARREST, BOND DECISION, AND I!I?ISPOSITION 

OF THE CASE. " 

4. OBT~INING FROM INTERESTED VICTIMS THEIR NON~BINDING VIEWS 

AS TO CERTAIN PROSECUTORIAL DECISIONS RELATING TO PLEA 

NEGOTIATIONS, RELEASE PENDING JUDICIAL PROCEEDINGS AND OTHER 

MATTERS. 

5. PROVIDING VICTIMS AND WITNESSES WITH A WAITING AREA 

DURING COURT PROCEEDINGSTHAT IS SECURE Arm SEPARATE 

FROM· ALL BUT PROSECUTION WITNESSES. 

6. PROMPTLY RETURNING A VICTIM'S PROPERTY HELD AS EVIDENCE 

IN THE ABSENCE OF A COMPELLING LAI'/ ENFORCEr1ENT REASON FOR 

RETENTION. 

7. OFFERING TO ASSIST VICTIMS AND WITNESSES IN .INrORMING 

EMPLOYERS ABOUT COOPERATION ~/HICH .MAY NECES'SITATE AI3SE~~E 

FROM WORK AND ~N If-/fORf'lING CREDITO.RS ABOUT, ANY· SERIOUS 

FINANCIAL STRAIN 'RESULTING FROM THE~~IME. 

8. ENSURING THAT VICtiM ASSrSTANCE TRAINING IS OFFERED TO 'lAW 

ENFORCEMENT OFFICIALS. 

9. ENSURING THAT OTHER MEANS OF ASSISTANCE, SUCH AS TRANSPORTATION 

ANP. TRANSLATOR SERVICES, ARE AVAILABLE TO THE EXTENT FEASIBLE. 

., ; 
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Senator LAXALT. Congressman, we thank you for your statement, 
and we look forward to your cooperation. We will turn to your pro­
posed suggestions. We will attempt to reconcile any differences be­
tween the two bills at the subcommittee level before we ~o to the 
full committee. If you can help us on the other end, we wIll do the 
best we can here to get the job done. 

Senator Heinz? 
Senator HEINZ. I would like to agree, Mr. Chairman. Congress­

man Fish has made some very good suggestions. It is my first im­
pression that they are out~tandi~g and s~lOuld be ~ncorporated. I. do 
not think they are at allincon~Istent. wIth anythIng. Vfe are tryu;tg 
to do. I cannot preju.dge the dehberatlOns of the JudicIat:y .Com:~Illt­
tee. I don't even serve on it., but I am honored to be a sIt-In to~ay. 

But I do think that you have made some excellent suggestlOns 
and I commend you for your immense amount of work in this area. 
It is a pleasure to see you again. I do not see you as frequently as I 
did when I served. in the other body. 

Congressman' FISH. 'Thank you. 
Thank you, Mr. Chairman. ' 
Senator LAXALT. In the subcommittee's efforts to find hearing 

witnesses representing a cross section of the victims community, 
we were able to find many individuals who had been intimidated, 
but asking them to appear in a public hearing ~as un~er~ta!1da~ly 
asking the impossible. The true exten~ of the wItness. IntImidatlOn 
problem is not known. Every study venfies the pervaSIveness of the 
problem. 

I believe the provisions of this bill, drafted b.y the AI!1et:ic.an Bar 
Association, will go a long way toward correctIng thIS InsidlOus of­
fense. Noone has been convicted of an offense that was not report­
ed. The victimized must learn the law is being changed to protect 
them. It is up to the prosecutors and law enforcement personnel to 
accomplish this. 

Senator Heinz, will you introduce the next panel? 
Senator HEINZ. It is not easy for a victim of a criminal act to 

come forward and relive the experience, and yet the witnesses we 
have today, Virginia Montgomery and Geraldine X, have volun­
teered to share their experiences with US, and for this we are grate-
fuL ' 

Because of your courage and willingness to speak, we hope to be 
able to change our criminal justice system so that other victims 
will not have to suffer the injustices that YOll, were exposed to. 

Accompanying our panel of victim witnesses is Dr. Marlene 
Young, executive director for the National Organization for Victim 
Assistance. 

This organization, NOVA, has labored many years at both the 
Federal and State levels to redirect criminal justic~ and law en­
forcement resources so that they respond to the needs of victims. 
Their well-respected work on victims may be found in almost every 
section of the bill, and moreover, their efforts have resulted in pas­
sage of victim 'legislation more comprehensive than anything we 
have in the Federal system. 

So I thank our witnesses, Mrs. Montgomery, Geraldine X, and 
Dr. Young, for being here. W.e look forward to their testimony. 

Senator LAXALT. Geraldine X; will you proceed to testify? 
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STATEMENTS OF GERALDINE X, MONTGOMERY COUNTY, MD.; 
VIRGINIA MONTGOMERY, BOWIE, MD.; AND MARLENE A. 
YOUNG, PR~SIDENT, NATIONAL ORGANIZATION FOR VICTIM 
,MSIST~C~ (NOVA) 

Mrs. X. Good morning. I am happy to be here. I am grateful for 
the opportunity, although I am nervous. 

On August 31, 1978, while serving as a children's librarian for 
Montgomery County public library system, I reported to one of our 
library br.anches to perform the children's story time there. I was 
greeted by an armed assaHant. I was kidnaped, raped, and, after 3 
hours of being terrorized, robbed at gunpoint of everything in our 
family's bank account. . 

During the 3-hour ordeal, the assailant threatened to kill me if I 
said one word. He showed me that his gun was loaded. He dis-
played three bullets. . 

I told the bank teller, using sign language, "Help, polilee," and 
showed the sign for a gun with my hand. 

Wnen he realized that the police were in pursuit, that I had been 
the one, that I had been able to notify someone and get help, he 
yelled at me and in some terrible language and told me that he 
would get me for having called the police. 

He asked me whether my children were at home, and were they 
alone? It happened we live quite near the Montgomery County d,e­
tention center where he remained for the year it took between the 
assault and th~ actual triaL 

I have found in my experie~ce that many people can at least 
speculate how horrible it is to be raped, kidnaped, and robbed at 
gunpoint, how really horrible those 3 hours might have been. I 
have found very, very few people who can imagine what follows the 
cl"ime, what are th~ ramifications on the victims and the family. 

My sense of disillusionment with our court system is so great 
that the year following the crime was much more painful than 
those 3 hours I described to you. I cannot in good conscience urge 
anyone to prosecute. This is a great personal loss to me. 

I started out a moral, concerned citizen. There was a year be­
tween the assault and the actual triaL The assault occurred in 
August 1978. There were trial dates in January, April, June, and 
finally the trial took place in August 1979. . 

After the assault, because the police came to the scene and ap­
prehended the assailant, I was told it was very unlikely there 
would be a trial. This was the advice I was given in August, Sep­
tember, October, November. In December I called the county office 
dealing with insurance matters because I had been receiving ther­
apy and was uninformed about reimbursement. 

The secretary who answered the phone said, "Oh, yes, I can 
imagine, dear, you really do need help, what with the trial coming 
up and everything." At that point I had been convinced there 
would be no triaL 

I said, "Trial, what trial?" and the secretary said, "Why, dear, 
there is a trial in January." I was surprised. , 

I was contacted for a pretrial conference in, I believe, January, 
preceding the January trial date. I was asked to report to a partic­
ular office. I reported, opened the door, and entered. It was like a 
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reenacted drama of the August 31 hellish experience. I saw eve~y­
one involved that day. - .. f h d 

I began to shake. For the first time in my lIfe, I shook rom ea 
to foot. Every face was a terrible reminder of th~ ordeal .I had beld trying to put behind me in trying to get on wIth my lIfe. I cou 
not understand why all these people were there to m~et me. 

lt was such a terrible reminder that I could not t~Ink or speak. I 
was given no option f?r. a priv~te conference whIch would have 
demonstrated in my opInIOn, basIc decency; . 

I work as a children's librarian, have worked. full t,Ime fO.r sever­
al years. At this point I was in charge of a chIldren s sectIOn of a 
community library. . h Th 

I was quite familiar to the people there, at least by Sig t. e 
public exposure aspect of my work explains why I do :r:ot wa~t hY 
name used today. In 1979 I was working among the chIldren In t e 
library. The room was filled with patrons. ~n w:;lked someone fr?m 
the sheriff's office who says, in a loud VOIce, Are you GeraldIne 
X?" I was stunned. I looked up from my work. I remember ~ w~s 
h~lping a patron, when he said i~, the s~me loud tone of VOIce In 
the middle of the public library, Here IS a summons. for you to 
appear in court on January 22," or whichever trial date It was. 

I was embarrassed, confused. I looked ~round the room a:r:d saw 
people staring at me. Did I have ~o .explaIn, ou~ht I to explain th~t 
I was not a criminal, I was a VIctim? Why did I have to explain 
anything? . h k' c. th h k I ran to the office and cried and CrIed, s a Ing ~rom ~ s oc . 
The trial was postponed from the January dc~.te, then. agaIn post­
voned. from the April date. We were given the InformatIOn that cer .. 
tai~ly the trial would take place on the .June date. My father, who 
happens to be a trial attorney, flew at hIS own expense from Wash­
ington State to be with me. We were waiting in the hallway of the 
courthouse. h . I . I 

Preceding each one of these trial dates, I had many p ySlO oglCa 
symptoms that gave me a great deal of troubl~, a lot of the ~mo­
tional trauma. There was not in that yea~ of tr~al dates,. one bIrth­
day one dinner engagement, one school fIeld trIP, that dId not pre-
ced~ or follow one of these four trial dates. . 

I was never able to give anyone a sure answ.er. Perhaps I.could 
give a presentation, perhaps I could accompany one of my chIldren 
@afi~~p. . 

When we were there that morning for the June trIal, someone 
calmly came up and informed us, myself, my father and my hus­
band, that, oh, the trial would not take place that da~, although we 
had been told it would take place for sure, ~hat certaInly w~ would 
understand the important judge had. at?- Important speakIng en­
gagement with the Virginia Bar ASSOCiatIOn on Wednesday, and, of 
course, we would understand that since this trial would pr~bably 
take up to 5 days, the judge wouldn't be .able to hear our trIal on 
Monday because of his important commItment .o~ ~ednesday to 
inform, I assume, other lawyers in the State of VIrgInIa. . 

I didn't understand. I became hysterical. For the ,first tI?1e I 
said-and meant-I did not know whether I could surVIve until the 
August trial date. 
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By the time June had arrived, my family and I had been through 
so much, I didn't realize a human being could survive that much 
anguish. When I woke up the next day after the June postpone­
ment, I was surprised I had endured that much grief and still could 
get up the next day and walk around. 

After this horrible experience in June, I sat down one morning 
with the paper and saw a headline about "victim input," a victim 
impact statement. I had never heard the term before. This was ih 
June 1979. 

I read the article eagedy, for in this article a Federal judge in 
Baltimore was suggesting that a victim's point of view be included 
in the presentencing package. 

Finally, I had a forum. Finally, there was a chance to be some­
thing besides overlooked by the judicial system. I was very excited 
about this prospect. I immediately contacted the assistant State's 
attorney and asked that he put a notation in the presentencing 
folder Or whatever went to the parole and probation board so that I 
would be interviewed before the sentencing for my.point of view on 
the impact on myself and my family. He did so. 

I have been raised to believe in the law, to respect the court. I 
was a slow stUdy. It _. wasn't until 2 weeks before· the sentencing 
that I realized I wasn't going to be interviewed. 'rhey weren't going 
to honor my request. _ 

I called the judge who had heard the Case at the trial in August. 
The secretary told me to call the parole and probation officer. I 
called them 'and I told them which case I Was involved in, that I 
wondered why I hadn't been called for an interview. I was told by 
the parole officer that the presentencing folder was complete. If it 
wasn't in the judge's office presently, it was en route. I suggested 
that it was not complete in my view, because my request had not 
been honored. I said, "I am also a county employee, I work 10 min­
utes away. I can be at your office in 10 minutes. Shall I come now, 
or in 1 hour?" 

In other words, I forced myself upon this man, I came with a 
statement I had written at home so I would be well briefed to give 
him the impact on myself and my family. 

I came in but he did not interview me. He didn't know why I was 
there. I asked him if he had interviewed other victims. He said 
only when it involved some kind of property, something about re­
placing a stolen television, for example. 

I asked him why he wasn't taking notes. He was sitting on the 
edge of his chair aghast, I think, at seeing a real, live victim. Very 
uncomfortable .. He suggested that I leave my victim impact state­
ment with him and promised it would be included in the presen­
tencing program. 

I talked at him for 1 hour. 'rhe man was almost in tears. He 
didn't know what to do with me. I am sure he felt relieved when I 
left. But he did give me the promise my impact statement would be 
included in the presentencing folder. I heard from my friends that 
it was permissible for a victim to attend the sent.encing. No one in 
the judicial system ever informed me about that. . 

I did appear at sentencing. The defense attorney suggested that 
by my very presence I was overreacting to being raped, kidnaped, 
and robbed. I was insulted. 
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Senator HEINZ. In other words, what you are really saying is 
that although the criminal may have every step of the way ex­
plaiu:ed to him by his lawyer or, if he can't afford his own lawyer, 
by a court-appointed lawyer paid for by the taxpayer, there was no 
one in your case who ever had the courtesy or the simple decency 
to explain the process and sit down with you and let you know, no 
matter how uncertain the procet." was, what it was comprised of. 

Mrs. X. Absolutely. I waited 1 day outside the courtroom because 
the door was shut. I didn't know I could open the door and walk in. 
I missed part of the testimony. I felt that the I-year delay served 
the defendant quite well, but everyone of those days was hell for 
our family. 

Senator LAXALT. It seems to me that we have an enormous prob­
lem in this country with the plain education of law enforcement 
people. You will have to aid us, a.nd probably already have, in rais­
ing their level of consciousness, and sensitivity. I was a prose cuter 
myself, and you get so occupied in processing files that individuals 
get lost in the process. 

The cases really became, literally, numbers. It would seem to me 
aside from the obvious political remedies you have of bringing this 
kind of dereliction-that is what it is, gross dereliction, to the at­
tention of the electorate, in addition, if it is not being done already, 
it seems to me we should have seminars for prosecutors, for proba­
tion officers, and give them addi\tional insights into problems vic'­
tirns are experiencing. I just canhot believe that these people are 
inherently insensitive and don't care. 

Mrs. X. My suggestions for improved communication do make 
things more encumbered. I felt when I did get someone's attention, 
that person could listen, but it was interpreted as interference in 
the sense that if you do take into consideration the victim's rights, 
it is going to make your job more difficult. 

Senator LAXALT. They have a dual :t;"esponsibility. They focus· so 
narrowly on the other side in terms of eS,sentially getting a convic­
tion or cleanLl1g up a file. I think most of them just aren't aware of 
the fact that .they do have a real, clear responsibility t.o the victims 
in the process. 

I think that is part of our challenge. We can mandate it, but as 
we all know, all the legislation in the world is not going to cure 
those attitudes. There we have an enormous amount of educating 
to do, and people like you contribute materially. You obviously al­
ready have. 

Mrs. X. I hope the situation will improve, because I think every­
one, even the most calloused, who gets into the judicial business 
really does want criminals prosecuted. With the kind of treatment 
victims have been getting, I would never shame a person into going 
to the court system. I could not. 

Senator LAXALT. No one could fault you for that; based upon 
your experience, to be sure. 

Senator Heinz, do you have ~1l:ything more? 
Senator HEINZ. No, thank you, Mr. Chairman. I am just extreme­

ly grateful to Geraldine. X for coming forward and reliving once 
again an experience which is lived more times than anybody ought 
ever to ask of a human being. 

Mrs. X. You are welcome. 
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Senator LAXALT. On behalf of the committee, we thank you as 
well. 

[The prepared statement of Mrs. X follows:] 

PREPARED STATEMENT OF GERALDINE X 

On August 31, 1978, at 9:15 a.m. in the Public Library in Montgomery County I 
was kidnapped at gunpoint, then raped and, after being terrorized for three hours, 
forced to write a check for the balance in my family's bank account. The assailant 
threatened to kill me if I spoke a word. He asked whether my c4ildren were at 
home alone. During the car chase preceding his capture, the assailant yelled that he 
would "Get Me" for calling the police (I had mouthed the words "Help" and 
"Police" to a bank teller and gas station attendant). 

The sense of outrage I feel because I was a victim, is enormous. My life has been 
permanently changed. I will never forget being raped, kidnapped, and robbed at 

guHnpoint. f di '11' t 'th th . d' . 1 t' . t' owever, my sense 0 Sl uSlOnmen WI e JU lCla sys em IS many Imes 
more painful. I could not, in good faith, urge anyone to participate in this hellish 
process. 

The police believed there would be no trial so I looked forward to putting the ter­
rible experience behind me. I started therapy and it was only when I was talking to 
a secretary in the county office in December about my therapy bill, did I learn that 
a trial was scheduled for January. As it turned out, at the last moment the January 
trial was rescheduled for April, then June, then August. During this period there 
was no vacation date, dinner date, birthday, which avoided a time period anticipat­
ing or recovering from one of these trial dates. The year between the assault and 
the trial served the assailant, but made the crime last for me not 3 hours, but 350 
days. The first formal contact was a January pretrial conference. I walked into the 
room and was stunned. There sat all the witnesses. I flashed back to the day of the 
August assault. Each face was an anguishing reminder. I began to shake. It was dif­
ficult enough to recount the event without having to relive it with all the witnesses 
there. No one had prepared me for this or offered me the option of a private confer­
ence. Before another of the fbur trial dates, I was supervising the children's section 
of the public library where I had worked for some time. Suddenly I heard someone 
say, loudly, "Are You Geraldine .... ? I am serving you with a summons to appear 
in court." I was confused and embarrassed as I looked around the crowded room and 
saw library patrons staring at me. Did I have to explain? I rushed to the back office 
and cried. 

My father a trial attorney flew at his own expense from Washington State to 
attend the June trial. We reported to the court house ready for th:e trial.lnstead we 
were told by a clerk that the trial must be rescheduled for August because the judge 
assigned could not hear a 5 day trial and still keep a speaking engagement for the 
Virginia Bar Association. I remember sobbing in the courthouse and wondering 
whether I could endure living until August after this bitter disappointment. 

After the trial, but before sentencing, I read about the federal court in Baltimore 
requiring the probation department to submit a "Victim Impact Statement" t~ the 
judge. I thought finally the views of the victim could be included in the judicial 
process. I asked the Assistant State's Attorney to notify the Parole and Probation 
Board that I wanted to be interviewed. He did so. Two weeks before sentencing I 
had not been notified. When I called the parole office I was told the file was com­
plete and ready for the judge. I disagreed, insisting that I be interviewed. I met with 
a parole officer who listened, but took no notes. He suggested I leave a copy of the 
victim impact statement I had written at home. He promised to include it in the 
pre-sentencing folder. At sentencing, the defense attorney asked the judge to dis­
qualify himself for reading my statement, saying the information was "prejudicial" 
and not relevent. The judge refused saying that he read it only out of curiosity, that 
it did not influence him whatsoever. When I subsequently wrote the judge asking 
that he consider future statements more seriously,he said he objected to my state­
ment because it was not done in the presence ofa parole and probation officer. Also 
at the sentencing, the defense attorney suggested I was over-reacting by being pres-
~~ . . 

In 1979, having survived the year of pretrial conferences, trial postponements, 
sentencing, the emotional and physical upsets; I was eager to rebuild my life now 
that the formal reminders of the assault were past. Like many people, I enjoy check­
ing my mailbox when I return from work each evening. One day in November, 1979 
I reached into the mailbox and saw a letter from my assailant. He had been sen­
tenced to life in prison. I was at horne, my "Safe Place" . How could he get to me 
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there? I felt vulnerable, frightened, and confused. I certainly d~d not feel protected 
, by om" justice system. How could this system allow him to once again intrude upon 
me and my family., 

I thank you for the ,opportunity to speak today and hope' that I cal}. help other 
victims receive fairer treatment. 

Senator LAXA~T. May we hear now from Virginia Montgomery? 
Virginia, it is nice of you to cOII,le here. I kn,ow you have had y:our 
fair share of grief, too, to say the least, and we greatly appreciate 
your taking the time and trouble, to come here and testify before 
us. 

Mrs. MONTGOMERY. Thank you. I a~ happy to have an opportu-
nity to present my side of the story. My name is Virginia Mont- " 
gomery. I am 62 years old. I am a retired Federal civil service em-
ployee. . 

I now live in Bowie, Md. A year ago, on May 11, 1981, I had left 
my rented room at the Roosevelt Apartments for Senior Citizens to 
go to my bank on Capitol Hill. Around noon, after I had cashed a 
check for $25, a man came up from behind and grabbed my pocket-
book. It hit me like a bolt of lightning. I did not see or hear him at 
all. I was holding my shoulder purse next to my body, yet he 
grabbed it with such force that the strap broke and I was spun 
around off balance. 

As I fell, I hit my back against the curb and I heard something 
snap. The next thing I remember, a policeman, who I think was a 
crossing guard., came running over and asked how badly I was 
hurt. He got someone to call the police and an ambulance while he 
chased the man. I was hurt badly and taken to the Capitol Hill 
Hospital where I had surgery for a broken hip and was hospitalized 
until the end of May. 

The experience of the crime was bad enough, but my exp~riences 
( afterward added insult upon injury. 

For months, I was left wondering what had happened to the man 
who committed the crime-would there be a trial? Would I have to 
testify? Would he go to jail? After the day of the crime I was not 
contacted at all by anyone in the criminal justice system. The first 
word I received about my case was 9 months later in February, 
whUe I was recuperating at the home of my daughter in' Texas, I 
received a letter from, a probation officer saying that I was the 
victim of a purse snat(~hing and I woulq. be awarded $350 restitu-
tion. I was r~ally upset. . 

Questions filled my mind. Why was there not a trial? Would this 
mean I would not have a chance to tell anyone what had happened 
to me? And why was I given only $350 in restitution when in fact 
my medical bills were over $11,000? I just couldn't understand 
what had happened, sq/J called the probation officer in Washing-

/< 

ton. I 
'j 

He told me he was not aware of my injuries since there was no 
mention of them in my file. He suggested that I flie a civil suit for 
damages and gave me several organizations to contact. 

When I returned to Washington, I attempted to resolve my prob-
lems and questions. I was sent from bureaucrat to bureaucra,t, from 
floor to floor with no resolution of my problem. I was frustrated. 

Finally, I contacted the probation officer because he was the only 
sure number I had. I told him I would like to see him, but he said .' . 
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he had an very busy schedu~e. After much. delay he reluctantly 
agreed to 'see me. I went to hIS office and waIted even longer while 
he shuffled papers, 'answered phones, et cetera, completely ignoring 
me. . 

Finally, he abruptly put down the papers and said, "OK, Mrs. 
Montgomery, what can I do for you?" I said, "That's what I came 
to ,ask you." ~e .said, "What d,o you mean? That" case is closed, you 
got $350 restItutIOn." I asked, 'What was: the man charged with?" I 
got a look, as much as to say "What business is it of yours?" He 
replied, "Attempted purse snatching." 

Then I asked what his punishment was. Very reluctantly he 
leafed through the file, looked up and said, "He got 2 years' proba­
tion." 

I said, "Well, what do I do now?" He said, "Go get yourself a 
lawyer if you want to. There a:te plenty of lawyers out there. That's 
all we can do." 

I was terribly upset. There was not a single person in the system 
to help me. The probation officer seemed to care more about the 
:'poo~ ~riminal" than me. I was . even begin~ing to feel guilty about 
InqUIrIng about the case. I felt lIke I was beIng treated like a crimi­
nal. Tears came into my eyes, so I excused myself and left. 

Legal counsel was not able to help me, so I proceeded to contact 
o~e agency after another trying to find a way to pay my doctors' 
bIlls. 

I have not had a pleasant day for 1 year. I can't walk without 
the aid of a cane, I have no money, and only after I had been con­
tacted by Senator Heinz' office did I get a call and letter from the 
U.S. attorney's office apologizing for neglecting to let me know 
what had happened in my case. 

It seems as though the victim of the crime is the last to know 
anything. There is no one to represent me, the victim. Everyone in 
the system seems to only care about the assailant. I have felt like I 
am down in a hole with no way of getting out. I can't get the medi­
cal ~reatment I nee~ ~~cause I ca~'t pay the ~ills I already owe, let 
alone face the pOSSIbIlIty of runnIng up pOSSIbly several thousand 
dollars more in medical and hospital costs. 

Thank you. 
Senator LA-XALT. Thank you. very kindly, Virginia. It is apparent 

from your experience with the Federal system that the problems 
we have are not confined to the State and local governments. We 

. have our fair share of problems at the Federal level. 
Are ,You telling. me you went through this whole process and you 

weren t even adVIsed that the file was closed before you knew any­
thing about it? 

Mrs. MONTGOMERY. That is correct. I knew nothing about it until 
I came back to Washington, and apparently this took place in Sep­
tember or October. 

Senator LAXALT. Did they make any effort to try to find you? 
Were you in rrexas at the time? . 

Mrs. MONTGOMERY. I notified them. I notified the police officer 
before I left, gave them the address where I would be. He told me 
that he himself would notify me when the court notified him just 
in case the court didn't notify me. I heard from no one. ' 

Senator LAXALT. That is unbelievable. 
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Mrs. MONTGOMERY. When I talked to the probation officer, he 
said, "Well, usually the policem.en are so busy that they just go 
ahead and file and then they turn it over to the court and then the 
court comes along and takes it up from there." 

Senator LAXALT. Was there anything il1 the file other than the 
officer's statement? . " 

Mrs. MONTGOMERY. Nothing that I know of. I don t know any­
thing about it. I know nothing of the cas~ a,t all, except the letter 
that I got from the probation office. 

Senator LAXALT. On what basis in this process did they arrive at 
$350 for full restitution? 

Mrs. MONTGOMERY. I have not seen the file. I have no idea. 
Senator LAY-ALT. You haven't inquired to determine whether that 

figure was simply pulled out of the air? 
Mrs. MONTGOMERY. There was no record at that time that I had 

been injured. I really don't know anything about my case. 
Senator LAXALT. Apparently this matter was disposed of on a 

probation basis. Were you contactec;l at this point at the time of 
sentencing? 

Mrs. MONTGOMERY. No. 
Senator LAXALT. So you were totally ignored for all intents and 

purposes throughout the process, other than being victimized origi­
nally. 

Mrs. MONTGOMERY. The only thing I heard about it was when I 
received a letter from the probation officer while I was in Tex:as 
saying I was the victim of a purse snatching. 

Senator LAi~ALT. Have you had advice of legal counsel? 
Mrs. MONTf~OMERY. No, sir, I haven't been able to get anyone to 

help me in this matter. ," 
Senator LAXALT. Has any determination been made, or inquiry 

made along those lines as to whether the assailant is judgment 
proof? . 

lVIrs. MONTGOMERY. I have tried to contact many people, but have 
made no headway so far. 

Senator LAXALT. We thank you for your testimony. It is im­
mensely helpful to us. 

Senator Heinz? 
Senator HEINZ. Mrs. Montgomery, in addition to the fact that 

you took a terrible loss, and the minimal restitution you have re­
ceived, I see that you still have a walking aid with you, and you 
were assailed in May of 1981. Is that correct? 

Mrs. MONTGOMERY. Yes. 
Senator HEINZ. It is now May 1982, and I gather you are recuper­

ating, or trying to recuperate from your injury? 
Mrs. "MONTGOMERY. At the time I went to Texas, I was still in a 

wheelchair. My doctor examined me before I left, and I told him I 
had trouble with my back. He said, "It is possibly because you are 
walking with the walker yet." , 

I got to Texas and was examined by an orthopedic specialist 
there. He said, "Well, maybe it is because of walking with the cane 
and a walker." They suggested I go to an internist. The internist 
examined nle and he said, "It looks like you have real problems, 
but we will have to do some extensive tests, and they are .very ex-. " penSIve. 
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He had me admitted to Clear Lake Hospital in January. When I 
went to go into the hospital, I had·to call them in advance and give 
.them .m,r ho~pi~alization number. They said,I'There will be a $450 
depOSIt. I dldn t have the $450. I had to cancel. 

. Through various agencies, they finally, after contacting many 
dIfferent places, they told me to contact' a hospital in Galveston. 
They said that with my doctor's consent, they would take me and I 
could pay on a month-to-month basis out of my social security. 

They would take me. My doctor consented. rhey said they would 
take me as soon as there was a bed available. I am still waiting for 
a bed. 

Senator HEINZ. So in effect,although you have to spend nearly 
$11,000 for medical.treatment, in fact you are not able to afford the 
additional. II?-ed~cal treatment you probably need in order to get 
over your InJUries. 

Mrs. MONTGOMERY. I have no money, but I have been ordered 
into the hospital by the doctor. " 

Senator HEINZ. I think that is eloquent testimony to the amend­
ment Congressman Fish referred to. It is my hope we can find a 
way to enact that amendment to provide restitution of victims 
from a funding source that is paid for by the criminals themselves. 

I think it is outrageous that you should be denied medical treat­
ment as the result of a crime simply because you can't afford it, 
and you have made a very compelling case, and we are very grate­
ful to you. 

Mrs. MONTGOMERY. Thank you very much. . 
~ena~or !;AXALT. Yirginia,. I guess ,You realize the purpose of this 

legIslatIOn IS to aVOId the kInd of SItuation you have experienced. 
Under the te!ms' of this legislation,. if we are able to pass it, you 
would ~e adv~sed al~ along the way. You would be permitted an op­
portunlty'to fIle an Impact statement. 

I. think, more importantly, economically, there would be no 'pro­
batIOn here, because restitution could be made a condition of that 
probation. That means he wouldn't be walking 'around the streets 
unles~ sOI?e provision was. made to make you financially whole: 
That IS aSIde from the emotIOnal trauma you have experienced. " 

You, as Senator Heinz indicated, epitomize the kind of case and 
t~e kind of wrong we are trying to redress with this kind of legisla­
tion. We thank you for coming here, and we certainly wish you the 
best. . ' . 

Mrs. MONTGOMERY. Thank you very much. " "' 
Se.nato~ LAXALT. We will now hear from Marlene Young, the ex­

e~utIve dIrector of NOVA, Wl:IO has made·as significant acontribu­
t~on as anyone I know. We appreciate your corning in. We would 
lIke to have you summarize what the activities of NOVA have been 
and what your impressions are with respect to this legislation. 

Dr. YOUNG. Thank you very much, Mr. Chairman and Senator 
He~z. I am pr~vilege~ to be here on behalf of the National Organi­
zatIOn f?r VICtim ASSIstance, although I feel somewhat sobered by 
the testImony that has been given by these victims. 

I think that testimony speaks eloquently by itself, and for that 
~eason .. I would like to ask that my' written statement be entered 
Into the record in full, so that, in the interests of time, I can make 
my remarks as a brief commentary on the previous testimony. 
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Senator LAXALT. Witho~t objection" ~t i~ so order~d. 
Dr. YOUNG. Wnenever I hear statements such as you have heard 

today· from victims of crime, I have a sense of outrage. It cannot 
help but be engaged by their reports, but more importantly, I f~el 
outraged because'these victims are representative of thousands and 
even millions of other victims across the country who run into the 
same kinds of problems that you have heard about today. 

I have been working'in this area for some 8 ye~rs, and when I 
hear that kind of testimony, it engages my memory of the victims 
they represent and I think of the victims I have seen, and I h~ve 
talked to. . 

I think of a 78-year-old woman who sat in the middle of a 
burned-out house, after being burglarized 10, times in a year, the 
last one resulting in arson, who pleaded with me to kill her be­
cause she didn't want to face the crime and the threats from her 
society any more. . . 

I think of a rape victim who was left without her clothes, after a 
hospital examination where her clothes had been retained for evi­
dence, who was left to get back home in the rain, wearing a papel' 
hospital gown. . " . 

I think of the surviving family member of a homicide victim, a 
mother whose daughter was killed and who waited 7 years to have 
the murder case goto trial: When it wentto trial, because evidence 
had been lost and witnesses were no longer available and for other 
reasons, the offender, the accused, was allowed to plead guilty to a 
manslaughter charge, and he walked oq.t of the courtroom a free 
man. 

I think of those victims I have known who. attempted to enter 
into the criminal justice system in search of justice and got re­
buked and abused in the same way that you have heard about 
today, and I think it is important forus to reexamine our criminal 
justice system and think carefully about what it offers the public, 
both in helping them get protection and helping them prosecute a 
crime and particlpate in' that process if they choose to. . 
. What I can say is that in most jurisdictions our criminal justice 
systems have nothing to offer them. . 

Victims of crime. usually suffer one or more of three direct kinds 
of injuries, and you have" heard' about them topay: financial loss, 
physical injury, . and perhaps more' importantly, psychological 
trauma and stress which tend in some cases to affect the rest of 
their lives, to damage home lives, to destroy families and perhaps 
making them.fail at the jobs they have been working at for years. 

But in addition to those direct kinds of injuries, there are what 
many call the· second injuries, the Jnjury done to them by the como: 
munities and their criminal justice system. . . 

The injury done by their communities-because, as Geraldine 
said, people don't want to talk about crime victims, arid they don't 
want to face their pain and their suffering. People don't want to 
hear about those stories because they do make us feel uncomfort­
able-we too also may become Y"ctims and we don't want to hurt. 

It is similar to the way we igJ10re elderly people in nursing 
homes, because it is too Close to death, and Buffering, and it is too 
hard for Us to face that. We place the same kinds of aspersions and 
stigma on crime victims. 
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. And. that is how our communities revictimize crime victims. 
Then If they go through the criminal· justice system and face the 
delays, and the lack of notification, and. t~at is a second injury too. 
And there are also horrors for many VICtims after a suspect. is ar­
rested an~ prosecuted, horrors to make ~hem never, want to partici­
pat~ a~aln, ,and also horro~s that increase their fears, increase 
theIr. fInanCIal. losses, and In some cases actually increase their 
phYSICal sufferIng, because the kind of stress they go through has 
all the phy~ical symptoms of stress, nausea, headaches, lack of 
sleep-and It goes on. fO.r ye~rs .. And this is suffering that is 
b~0l!ght on by the CrImInal Justice system, primarily, not the 
VICtim. 
Fina~dal losses, are a common second injury because we don't 

help WItnesses get t? a ~ourt. When we subpena them, they have to 
pay, for transpor~atIOn, t~ey have. to pay for child care, they have 
to appear on theIr own tIcket, as It were, often losing a day's pay, 
~nd so we ~d~ a dollar ~enalty to ~he. whole psYchological impact of 
(Jhe second IDJury affecting those VICtims. 

These are the kinds of direct and indirect injuries and outrages 
that Mrs. Montgomery and Geraldine X went through,. and so 
L?any others, that c~y ol!-t f~r reform .. So I commeild you for put­
ting together the legIslatIOn In front of the committee and I think 
that there ~re at least, ~hre~ points' I would lik,e to address briefly 
on wh,y I thIn~ :yo~r legIslatIOn, S. 2420 is responsive to the kind of 
suf~erIng and .InJUrIeS, we ve .he:ard. about today. 

FIrst, the bill calls for a VICtIm Impact statement, and Geraldine 
has spok.en ~bout what that means to her personally. I can add 
that I thIn~ It. means to many victims the chap.ce to be weighed in 
the b~lapce WIth the offender, to see what the crime has meant to 
the VICtIm, and have' that a regular part of the sentencing proce­
dure. 

~econd, the bill includes sections to protect victims and witnesses 
from har~ssment and int!midation .. Surely that kind of protection 
should exte~d from the time the CrIme was first reported through 
t~e sentenCIng pro~ess, and after, How can we expect victims or 
Witnesses to come Into a courtroom and prosecute a case if they 
expect to hear from that defendant in retaliation or intimidation 
thereafter? . . 
.T~ird, the bill offers to set fair standards for the treatment of 

VIctims .and, witness~s in ou.r )u~icial system by simply providing 
them WIth Inf?rmatlOn, notifICatIOn, counsel, participation in the 
process, and wI~h the essentials of. understanding what goes on in a 
courtr~om, let.tmg them ~now what goes· on with giving testimony. 

I ~hInk the Idea o~ havIn.g fair standards for victims is absolutely 
~rucIa~, and to me, If I thInk about it for even a second, I find it 
I~credible that our system does not yet offer that kind of informa­
tion and that kind of notification' and that kind of consultation. 
S~nator LAXALT. In y?ur. experience, are there any offices, any 

prosecut~rs, ~I?-y. probatIon. office~s, who,~ecause of a heightened 
sense of sensltIVJty offer thIS servIce? Is thIS just wholesale around 
the country? Is everybody ~ insensitive, as. the offices that these 
womf;}n have experienced? . ". . 

Dr; .Y ~U~G .. In the last ,8 years there has· been some progress in 
some JUFISdICtIOPS. and they set an example as to what can be done 
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in the judicial system. In the State of California, for example, 
victim impact statements are required routinely in the sentencing 
and the pre sentencing process. 

Senator LAXALT. This is at the State level? 
Dr. YOUNG. At the local level, but it is mandated by a State stat­

ute. 
Senator LAXALT. Do they do anything voluntarily at the Federal 

level? 
Dr. YOUNG. No; not that I'm aware of. In local jurisdictions 

where they have a progressive system of victim and' witness serv­
ices, they often complain they do not have cooperation from the 
local U.S. attorney's office, in dealing with the victims and wit­
nesses. 

In places where they have victim or witness counseling, we 
would often advise them to proceed in the. State court, if there is a 
choice. The Federal prosecutors often have a good reputation as 
lawyers, but to us, that is not good enough. 

Let me say at this point that I commend the legislation to your 
colleagues and commend you for helping to introduce it. I would 
urge your colleagues to' consider the balance of justice in our 
system as a whole, State and Federal, and the national leadership 
the Congress can take, and tl.e Federal Govern;m.en t can take, in 
serving as an example to the rest of the country, and to the many 
jurisdictions that have yet to implement these kinds of services, 
and advising them that, yes, indeed, we have to balance the scale 
of justice in this manner. . 

I would also urge you to consider seriously, perhaps using S. 2423 
as a model, to amend the. legislation before you so that the bill 
would compensate victims in the Federal system who have suffered 
criminal violence, so their medical bills can be taken care of, or so 
their families are not made destitute. 

In conclusion, I would say I think that you, the Senate, the 
House, and our Government as a whole, have an obligation to con­
sider the testimony of Geraldine and Virginia, both as individuals, 
but also as representatives of the 171,000 women who are raped 
every year, the 4.7 million people who were assaulted, and the 7 
million people who were burglarized-that Government policy­
makers have an obligation to consider the fact that one in three 
American households is victimized by crime every ~ear-and that, 
just as we have an obligation to declare fervently the rights of the 
accused in order to protect the innocent among the accused, so do 
we have the obligation to declare fervently the rights of the victim, 
to make sure that our system of justice insures justice for all-even 
for the victims of crime. 

Thank you. 
Senator LAXALT. We thank you, Marlene, very much, and as we 

nurse this baby along, we hope that you will continue to stay in 
touch with us and offer us your constructive comments, especially 
with respect to provisions of the bill where you think we are not 
doing as well as we might, but more importantly, as this gets 
through, and as we continue our hearing process, I am certain we 
are going to have constructive suggestions, and we want your input 
on that. You are working in the field and you are working in real 
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life rather than in abstraction and th 
for your help .and for coming today. eory. We thank you, Marlene, 

Senator HeInz? 
Senator HEINZ. Congressman Fish' h' . 

di~i?nal ~uggestions to the committe~n I ~~ ~e~tlmony made four ad­
mlhar WIth his four suggestions. Are you n~~ you are probably fa-
~r. ;OUNHG. I have not had a chance to read them 

ena or EINZ. Would you read th £ '. 
evaluation and your thou hts on h em or us and gIve us your 
to incorporate them into ~ur leo-iswl t~thir or not we should attempt 

I dd·t· b~ a IOn. n a 1 lOn, Congressman Fish d 
inyolve legislation that is in one ~t the so~e °t~er proposals that 
thIS committee as part of the . . 1 ~ er Ills reported from 
he suggested we might want t~rI:l~d ctohetrhefo:m, I b~lieve, that 
the House. e, a e IS pushIng over in 

We would like to have your ct· 
not we should attempt to incor ommen s on ~hose! as t? whether or 
pretty c~ear that the legislati~~rate t~em In thIS legI~la~ion. It is 
reform bIll is not going any place t~t e ~~alled CrImInal code 
there in addition to what we h s :year. er~ rna! be things in 
would be helpful. ave In Our legIslatIOn now that 

Dr. YOUNG. I will do that. 
~enaytor LAXALT. Thank you all very kindly 

r. DUNG. Thank you. . 
Senator LAXALT. I couldn't hel th' ki 

part of the county that is on p In ng that you come from a 
vanced. Is it not ironic that e of the

t 
most soph~sticated and ad­

ment?· . you were reated to thIS barbaric treat-

W-rs'tX, MLakes you want to scream doesn't it? 
ena or AXALT. It certainly does ' . 

Mrs. X. Good. . 
[The prepared statement of Dr. Young follows:] 
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PREPARED STATEMENT OF MARLENE A. YOUNG 

Mr. Chairman, I am Marlene A. Young, Executive Director of NOVA, 

the National Organization for)Victim Assist~n_ce. 

We have been to Capitol Hill before, Mr. Chairman, but never on 

so gratifying a mission as to voice NOVA's support for an omnibus 

victims' bill -- indeed, the Omnibus Crime Victims Protection Act of 

1982. 

We in the victims movement are honored by the company we find 

ot;rselves keeping as supporters of S. 2420: Senators Heinz and -

Laxalt, and Chairmen Thurmond and Mathias, and Senators Biden and 

Kennedy, among dozens of their colleagues. 

Two of the co-sponsors of S. 2420 are relatively 01d hands in the 

victims movement; both Senator Paul Laxa1t and Senator Edward 

Kennedy, I am pleased to note, are past recipients of NOVA's Dona1dE. 

Santarelli Award for their services ~s public po1icymakers to the 

vi ctim W s cause. 

The first recipient of that award. I am also happy to recall, is 

Chairman Peter ~. Rodino of the House Judiciary·Committee. So we are 

hopeful, Mr. Chairman. that what is being initiated here in the Senate 

will be treated most favorably in the House. 

Mr. Chairman, my duty as NOVA's executive director is to speak in 

behalf of NOVA's dual constituency -- the millions who are victims of 

crime each year, and their thousands of helpers and advocates, both 

paid and volunteer. 

You have already heard this morning from some of the victims, 

vir.tims who have suffered at the hands of the criminal offender, and 

who have suffered as 'well at the hands of the criminal justice 

system. It is the pain and outrage which they and so many others have 

endured that have caused us. victims and service providers alike, to 

seek redress from our lawmakers. 

We nave sought the aid of our lawmakers at the municipal and 
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county levels -- and they 'have responded •. In fact, the great majority 

of policy changes and public appropriations made in the victim's 

behalf over the past decade have been made locally. 

We have also sought the aid of our state lawmakers and they 

too have responded. Indeed, everything contained in S. 2420 and its 

important companion bill, S. 2433, involve experiments that have 

a1read~ been tested successfully in the states. 

So we come to our federal lawmakers today to ask them to respond 

as well. First, our request is that Congress exercise its national 

leadership responsibi 1 ities by implanting in the federal system a 

number of the victim-oriented reforms that are by now familiar 

features of the administration of criminal justice in many states. 

And second, we ask that S. 2433 be adopted as. an amendment to 

S. 2420 so that the legislative package includes protections from 

financial disaster when violators of the federal criminal law 1eaye 

thei r vi ctims dead or seriously inJured. 

To expla,in our request, that S. 2420 be enacted with the proposed 

amendment, I should first of all summarize the four kinds of harm that 

crime infl lCts on victims. An expanded primer on tho~~, injuries. and 

on the methods available to alleviate them, is contained in our 

Campaign for Victim Rights manual, a copy of which I am pleased to 

offer for the record. 1 am, also pleased to acknowledge the, aid of the 

Office of Justice Assistctnce, Research. and' 'Statistics, Qf the U.S. 

Justice Department, in the preparatioA of that manual. 

1. The Harms that Need Healing 

Victims of crime are subjected to three primary injuries: 

physical, financial, and psychological. 

ho t . d as Is,'I1YI~le", soch Pt\Ysica1 injuries range -from t se ca egorlZe "'t" 

as a bruise, a minor'cut, or a broken wrist, to those-which are 

unquestionably "serious·, such as an assault that produces paraysis, 

or the ultimate violation, death. 

97-844 0-82--6 
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But we are often misled by ~he way we categorize criminal 

injury. An older person who must move into a hospital or nursing 

home for an extended period because of a "simpl e" broken hip runs a 

high risk of an early death -- a pattern I saw in Portland, Oregon, in 

my work with elderly pursesnatch victims who sustained less than 

"serious" injuries. 

Similarly, we often fail to understand the ultimate 'violation, 

murder, when we say "the '/ictim" is at least out of his misery -_ for 

in truth, there are many victims in a homicide, and the surviving 

family and friends are often left with a sense of victimization that 

t~y can never overcome. 

Financial injuries, the second and most prominent ones caused by 

crime, seems less important than t~ physical' ones, but again there is 

a popular tendency to downpl~ their Jignificance. 

I have talked to people in some 37 states over the last two 

years, and many have thought our system of private insurance deals 

well with the victim's financial loss. They overlook the financial 

losses of persons on low or fixed incomes, unable to afford insurance, 

or to repair windows broken by mischief-makers, or to replace the 

stolen $50 that was to p~ for a month's groceries. 

I have met many victims of such "minor" property crimes; all 

classified as misdemeanors, and have seen one such victim suffer 

severe mal nutrition and another come to an early death. 

~ colleagues and I have also seen countless victims who have 

discovered that they lost thousands of dollars because their insurance 

policies covered the market value of their stolen property, not 

replacement value. 

And, th1 rd, there are the psychological injuries, the amorphous 

yet life-threatening aftershocks of crime which often bring on anger, 

fear, depression, even nausea and other physical ailments, none of 

which have been adequately studied~ But.those of us who have worked 

with victims of crime or have ourselves been the victims of criminal 

.. 

79 

attack know well the destructive potential of "crisis.", which is the 

tetm commonly given to the extreme stress reaction some victims 

experience. 

We are speaking here of emotional injuries that sometimes render 

nonnal people unable to work productively, or to maintain 

relationships wfth others, or even hold together any part of their 

family 1 ife. 

These are the primary injuries. the physical, financi'al. and 

emotional losses ·that are the direct result of criminal attack. We 

. need to keep them in mind if we are to understand what some have 

called the "second injury" -- that inflicted by society and our· 

criminal justice system after the crime itself. 

The outrage of that second injury is that it iscoll1llitted by the 

very people w~om the the victim turns to for help in treating his 

primary injuries. The police officer, the neighbor, the prosecutor, 

and even the close friends each in his turn can make th4;! victim feel 

unwanted -- at best a: repository of evidence -- or at worst a fool who 

brought his misfortunes.on himself. and who deserves to be shunned. 

These are feelings, mind you, induced by people the victim naturally 

turned to in order to feel better. 

Our society has blamed the victims of crime much as other 

societies ha'le. created and damned t\,)eir pariahs •. And we have 

developed Il1Ythologies to support. that ostraciza~ion. The "state" has 

been substituted for the victim in'our courts of law; victims are 

thought to be abl e to absorb thei'r losses; offenders are thought to 

be the victims of social injustices, poverty, and discrimination; and 

the victim of crime is to· be chJded for his lack of self-reliance if 

not his actual contribution to his plight. 

Reality contradicts such Il1Yths. The victim is the truly wronged 

part¥ -- not the state; the m(,lst-often victimize~ are the 

disadvantaged among us - ... the poor, the min,orities, and the outca,sts; 
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~nd self-reliance, while'laudable, is no shield against many of life's 

acci dents, di sasters, and criminal attacks. 

But because of those myths, victims enter into a criminal justice 

system in whic~"they are once again mistreated, sometimes everl 

brutal ized. A victim of'burglary who is sununoned to the pollce 

station three times to have his· fingerpl~ints taken. -- a victim of rape 

who is left after the medical-legal exam in the pouring rain in a 

paper hospital gown because her clothes are retained as evidence .,- a 

survi'J'ing parent of a homicide victim who waits seven years for her 

daughter's case to go to trial -- or to a plea-bargained disposition 

-- these are the re-victimized victims. 

In most jurisdictions such victims receive no aid beyond 

emergency medical assistance. They receive little information, no 

counsel. and lack protection from harassment and intimidation if they 

cooperate with authoritieS. They have no right to consultation or 

even knowledge of prosecutori'al decisions, and no. claim to infonnation 

about where, when, or how justice will be adm~nistered in a case where 

they, the victims. were the injured parties. 

2. Meeting the Nes~ds of the Victim -- and of Justice 

NOVA has never argued that the accused should be denied the 

rights guaranteed under the Constitution. What we have argued is 

that~ in a system that seeks justice through adversarial proceedings, 

the victim c~serves tl,) be a part of those proceedings, and to be 
\' 

assured that his just cl aims to infonnation, notiJication, protection, 

and r:esti tuti on 'ate ·honored. 

All we seek, in essence, is a system of justice which talees into 

account the rights of the accused -- inc'luding the innocent -- and the 

Y'ights of the victim -- fncluding the innocent. 

The bill you are consi deri ng today is a new 'begi nn'i ng for ;the 

federal system of criminaTi justice. It isa new and ~long-awaited 

national statement of prqtections for "ictims al'ld'witnesses of crime. 
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In it h affirmation of the .tJ<)pe f.nsp1red by' federal ·seed" monies 

which, through the LEAA grant programs, helped to establish innovative 
~ -< ~ 

victim and witness programs in some ten percent of the local 

prosecutor1a1 offices in the United s,tates in the 1970's. And it is a 

confinnation of the wisdom of those innovations by having. it 

i~lemented in every U.S •. Attorney's office in the country. 

3. COOI11ents on S. 2420 

There are four parts of S. 2420 which are particularly noteworthy •. 

First, the bill calls for a Victim Impact Statement to be 

considered at sentencing. There is some weariness .and pride in our 

organization as we heartily endorse requiring such a statement to 

accompany the pre-sentence report on Jh!:! .offender. The weariness 

comes from a decade of advocacy promoting such a balanced approach to 
' ~ (; , 

the task of sentencing offenders; the pride comes not only from the 

fact that our board president, James Rowla~d, Chief Probatio,n Officer 

of Fresno, California, "invented" the Victim Impact S.tatement about a 

decade ago, but that active NOVA members in Ohio, California, 

Maryland, and Nevada have helped to enact it in their states. 

Second, the bill includes sections seeking to better protect 

victims and witnesses from intimidation. The harassment and threats 

which beset a victim or witne~s to a crime in many pflrts of this 

country are omminus. Those dangers particularly affect victims of 

federal crime, whqse reluctance to report the case is in. large part 

due to such intimidation., In addition to publ ic exposure, t~ risk 

involved in reporting many crimes is ostracization from one's 

community -- parti~u1arly if ,it is a minority commuDity -- and threat 

of i~iate or long ,range retaliatio.,n -- par.ticularly if the crime 
. . . 

involves an older victim, gang vi.~lence, or the like • 

NOVA ,has long press~d for tM use of temporary restraining 

orders, conditions to bail that are protective o,f the ,~l~.tim.,.,~n~ th~ •. , 
. . ,-- . ~ ". . . ,', \.}' :.,.,~ 

useof more stringent pen~lties f~rint.iIl11datjngwitne~s~s ar.d victims. " 
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Third, this bill mandates the consideration and the imposition of 

restitution unless the court states for the record the reasons for not 

orderi ng it. Whil e )f'i rtua llya.n American jl.ldges, by conmon 1 aw or 

statute, have the ri~ht to imposl~ restitution, few have ever used that 

authority in a methodical way. '\ 

We feel strongly that restitution can be ao\\ appropriate sentence 

for many crimes, that it is an appropriate accompaniment to prison 

sentences. and that it is art appropriate condition of both probation 

and parole. The cOlllJ1on argument against restituttl)n has been that the 

offender does not have the money to comply ~ith such an order. 

Studies seem to indicate that for the majority of crime~, restitutiol1 

may not be more than is cOlllJ1only set for bail (with which defendants 

seem to be able to comply), and for those cases where restitution may 

involve a long-range cOlllJ1itment, it may not be any more onerous than a 

standing civil judgment. 

And fourth, the bill speaks to the establishment of federal 

guidelines for the 'fair treatment of crime victims and witnesses in 

the criminal justice system. 

This section seems to do no more than help implement the 

recommendations of the u.s. Attorney General's Task Force on Violent 

Crime. It includes such simple things as the development of a 

brochure which provides infonnation to victims and witnesses; 

notification of important criminal justice proceedings; consultation 

with the victim concerning plea negotiations, dismissals, pretrial 

release decisions, and diversion; separate waiting areas in court; 

and employer notification. In those jurisdictions where victim/ 

witness programs have been operating for a number of years, most of 

these basic civilities have long since been implemented. 

One of the more innovative and exciting aspects of these guide­

·lines involves the provision for training of law p.nforcement officers 

through Federal tl-aining facil ities 5uch tha.t those office,"s ('and 

~heir trainees) assist Victims prOperly immediately following the crime. 
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The excitement in that provision stems from two things. First, 

research has indicated that skillful police treatment of victims and 

witnesses is beneficial not only to those receiving that treatment but 

also to those erlforci ng the 1 aWe It can hel p improv.e accurate 

reporting, investigations, and prosecutions. 

Second, ·consumers· of advanced law enforcement training 

acknowledge the special status of such federal facilities as the FBI 

Academy. Thus, the bill offers both the incentive and the means to 

accomplish significant education in this field. 

In c.losing, I urge you, Mr. Chairman, and your colleagues to 

consider sarefully the balance of justice in the federal system and 

the scope of national leadersnip in setting an example of justice in 

the states. 

I urge you to think of the victims that appeared here today and 

the fact that they represent more than countless statistics -- like 

the fact that one in three American households are victimized by crime 

each year, with In ,DOD women raped, 4.7 million Americans assaulted, 

and 7 milli on Alperi cans bUI·gl~ri zed. 

For behind these numbers is pain, and suffering, and hidden 

~nquish. Consider then whether our system of justice cries out for 

change -- through a legislative measure which proposes justice be 

given to all -- even the victim ••• 

Summary 

Victims and witnesses who survive a criminal violation are often 
treated to ca'tlous neglect thereafter. Their lbsses and injuries, 
financial, physical. and psychological have for too long been left -to 
the victims themselves to cope with -- without assistance or guidance. 

Often their attempts at self-help are undermined by others who 
mean no harm but whose attitudes and actions compound the victim's 
distress -- a problem so common that it has been given its own label, 
the "second injUry." Many such injuries stem from the criminal 
justice sys~em itseif. Fear of retaliation, lack of information, .;. 
interest, or advice, court delays and postponements, and inac:lequate 
ca~e preparation all contribute to the distres:; of a victim or Witness. 
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S. 2420 and its companion bill S. 2433 provides a legislati~e 
framework through which the federal justice system can respond to 
these injuries. The provisions in ·both bills stem from innovative 
experiments developed over the last decade in a number of local 
jurisdictions and proven to be effec'tive both'in improving the 
treatment of victims and witnesses and in improving the efficiency of 
the criminal justice system. 

We come to our federal 1 awmake rs today to ask them to respond as 
well. First, our request is that Congress exercise iis national 
leadership responsibilities by implanting in the federal system a 
number of the victim-oriented reforms that have become familiar 
features in many state systems. 

And second. we ask that S. 2433 be adopted as an amendment to 
S.2420 so that the legislative package includes protections from 
financial disaster when violators of the federal criminal law leave 
their victims dead or seriously injured. 

Behind the awesome yearly statistics which represent individuals 
victimized by crime is pain, suffering g and hidden anguish. Our 
system of justice cries out for change -- through a legislative 
measure which proposes justice be given to all -- ,even the victim. 

Senator LAXALT. Our next witness is from the Justice Depart­
ment. 

We are running behind time. Perhaps you would proceed in a 
summary fashion, and we will include your full statement in the 
record. 

STATEMENT OF D. LOWELL JENSEN, ASSISTANT ATTORNEY 
GENERAL, CRIMINAL DIVISION, U.S. DEPARTMENT OF mSTICE 

Mr. JENSEN. It is a pleasure to be here today and present the 
views of the Department of Justice nn S. 2420. I might say at the 
outset that what we have already heard is terribly moving, and as 
Dr. Young says, should sober all of us, and articulates in a way 
none of the rest of us can the urgency of the situation. I think this 
will point the way as has been stated, that we need to sensitize the 
system and instill an attitude in the system where there is a re­
sponsibility. I think you made the point, Senator, that there needs 
to be a level where people accept responsibilities, and I think that 
is a critical feature of the signal that is given by this legislation. 

I am going to ask that the testimony that I have had prepared be 
introduced in the record, and I think that, as you say, I would like 
to summarize it very briefly. 

Senator LAXALT. Your full statement has been made part of the 
record, as if delivered. 

Mr. JENSEN. Thank you. It is a point of personal privilege to be 
here, and serving as assistant attorney general for many years in 
Alameda County, Calif. I did have an opportunity to be one of the 
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original members of the National District Attorneys Association 
, Commission on Victim-Witness, and J think there has been work 
dpne by that 'association that is important, and now itis a privilege 
for me to be here to present to you the views of the Departmenf~1 of 
Justice that I am confident will move this legislation forward. . 
, Jt will be a significant improvement ~s far as legal criminal jus­
ticeisconcerned. At the outset, I would say that I am sure you are 
aware that there is a task force on victims of crime which has been 
put together by the signing of Executive Order 12360 on April 23, 
and that task force has been directed by the. President to conduct a 
complete and thorough examination .of the policies of National, 
State and local programs that affect victims of criIIl,~ and to report 
on that issue to the President by October of this year. 

I think that it' is important to recognize that, because I think 
that has an impact upon this legislation. I may say, also, in that 
regard, that I think it should. be stated for the record that the 
President has appointed Lois Herrington as chairman of that task 
force, and once again I know that she is qualified, and the product 
we can expect from that task force I think will be outstanding. 

I may say as far 'as the legislation is concerned, because of the 
task force, I think we would recommend in two specific areas that 
the legislation be deferred until the report, because of the complex­
ity and the area of coverage of the legislation, but that recognizing 
the urgency of the legislation, I think that we would be in direct 
support of going forward immediately regardless of the task force 
with specific areas of the legislation. Titles 1, 2, ahd 3 are such that 
in view of the hearings and the experiences that have already been 
articulated, we would support going forward with those immediate­
ly. That would be in the areas of victim impact s,~atements. . 

It makes no sense whatsoever not to~"\1avey,ictim. impact state-
ments as part of the sentencing process. -, . , 

Senator LAXALT. Is that is necessary to move forward with? 
Mr. JENSEN. That is necessary to move forward on. 
As far as title 2, this is for the protection of victims and wit­

nesses, and it deals with sections 1512 and 1513 to be added to title 
18 of the United States Code, and thi~ would signifipantly improve 
the penalties for acts of harassment of witnesses. We, would sup-
port the direct movement of that legislation. . 

As far as title 3 is concerned, we are dealiIl:g with an issue that 
was already alluded to with respect to restitution of victims of 
crime. This is important legislation, and we would support this 
moving forward. There is no reason that we should not have as a 
regular part of th~ sentencing process 'consideration and actual at­
tention and national implementation to effect restitution of victims 
of crime. 

Senator LAxALT. We are told, and correct me if I am wrong, that 
as far as the Federal system is concerned, and I suppo~e it applies 
to the State system, that while there presently is a requirement for 
the consideration of restitution that in the process it is widely ig­
nored and not observed. Is there any reason for that? 

Mr. JENSEN. I t4ink your observation is correct .. The reason is 
that there is no acceptance of respons~bility. The court obviouslv 
needs the information to make the restitutio,n order. I think ther~ 
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was a reference that the court or the probation officer simply 
didn't have the information .. That is' a failure of responsibility. 

To my mind, where that responsibility should be placed is on the 
prosecutor. The prosecutor is in a position in the case, reviewing 
the evidence, to make that information available. You ought to 
have a regularized system where you gather in the information 
about property impact, about medical impact, about all of the resti­
tution items that are there. That is simply a matter of building 
into your system a method of gathering that information, putting it 
into the flow where it is given to the court. 

Senator LAXALT. This should all be in presentencing, I assume. 
Mr. JENSEN. It should be presentence, and should be a routine 

part of the case preparation. 
Senator LAXALT. Our requirement is that a judge would be re­

quired to file a statement why he hasn't granted or ordered restitu­
tion. In the statement of Justice, the indication is that it would be 
a burdensome requirement. Do you really feel that way, as you say 
in your statement? 

Mr. JENSEN. It is in the testimony, I understand, but I think that 
could have been omitted. If I could strike that particular word, I 
would be happy to do that. 

I will say, however, that imposing that responsibility is some­
what different in that there are any number of sentencing deci­
sions that have to be gone into, and there is no current require­
ment that there be a statement in reference to those. It may very 
well be that that could be part of the sentencing structure. 

In that sense, to impose that puts a new kind of requirement and 
accents the burden on the system, The real point is that we 
shouldn't be in a position where the judge says, "The reason I am 
not able to say anything about restitution is that I have no infor­
mation." 

There needs to be a system built so that that information flows 
through to the court. I think you must accept the responsibility, 
build the system, and gather that information. Is there any reason 
why you cannot communicate by mail or phone or personal contact 
with victims of crime, gather the information, and put it into the 
sentencing process? It is simply a matter of accepting the responsi­
bility and building a system to do that. That is better to me than, 
at the end, imposing the necessity for a statement. 

Senator HEINZ. Then what about the idea that Chairman Laxalt 
mentioned, that there shouldn't be any parol~ until restitution is 
considered? . 

Mr. JENSEN. Has been considered? 
Senator HEINZ. A condition that restitution be made. 
Mr. JENSEN. That would impose the ultimate kind of sanction on 

it, and you would delay the sentencing until the informatJon was 
gathered. If that is the only way we can move the system, I would 
be in support of it. . 

Senator HEINZ: That may be the best way. 
Mr. JENSEN. It may be. Once again, you look at the kinds of serv­

ices and guidelines, and that is a part of this that is going to be 
addressed by the task force, and you build th~.t as part of the sys­
tematic way in which you deal with victims and witnesses. That is 
the effective way, in my experi~nce, to deal with these issues. 
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Senator LAXALT. Getting back to the educational process I spoke 
of before, do we have any program in the Department of Justice in 
which the U.S. attorneys and Federal judges we are confirming 
almost every week, can learn sensitivity to victims' rights? I sus­
pect that we have none. 

I have participated in several judicial conferences, and I don't 
recall any panels or programs in this area. 

Mr. JENSEN. I think there is a shortcoming in that regard. It is 
addressed in a crisis situation--

Senator LAXALT. Almmlt in passing. . 
Mr. JENSEN. It comes up when the situation occurs. It came up 

that the statements being ~mbmitted to the Bureau of Prisons did 
not carry adequate informartion. Part of what will happen, though, 
there is something from the, Attctney General's Task Force on Vio­
lent Crime, which specific;:illy addresse~ the subject and says the 
lack you speak to needs to be addressed by the Department. 

We also anticipate that the task force will be developing precise­
ly those kinds of services that can and ought to be rendered by V.S. 
attorneys' offices. That will be built, then, into a system of formal 
distribution of guidelines, through the V.S. attorneys' manu.al and 
through an educational process. . . 

We have programs with U.S. attorneys on a regular basis where 
that kind of education and sensitizing can occur. 

Senator LAXALT. But presently it is not in place to speak of, is it? 
Mr. JENSEN. It is not in formal place now. It will be. 
Title 4 and title 5, as my testimony points out, these are areas 

having to do· with third-party liability, and with the other area 
with reference tQ civil liability in title 4, and with title 5 on guide­
lines. 

Both of those are peculiarly within the task given to the task 
force. We suggest they be deferred. We agree with them totally in 
concept, these are areas that we have to move forward in, but I 
think the task force should be given an opportunity to look at 
them. 

Senator LAXALT. Does the task force have the expertise to exam­
ine these areas, which are highly specialized:? Are they going to be 
properly advised so they can give us recommendations? 

Mr. JENSEN. I believe so. From what has already been stated, I 
think the task forc~ is well served by the appointment of the chair,. 
man. The persons who have been contacted to my knowledge at 
this point to serve on that task force, both as advisory members 
and as staff people, are very well qualified. 

Frank Carrington serves on that, .one of the figures in the coun­
try who is most knowledgeable about victims and particularly in 
the area of liability. ,x 

So I am confident that the expertise and experience is there, and 
the task force, once again, as I say, will have available work prod­
uct as a result. 

Senator LAXALT. Senator Heinz? 
Senator HEINZ. Mr. Chairman, first of all I want to commend 

Lowell Jensen for what I take to be a very supportive statement. I 
understand that his reservations are related more to process than 
SUbstance, that· he quite understandably feels here as the adminis­
tration's representative that he does not want to preempt any of 
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the work of the commission, and I think that is an understandable 
and laudable position.' .' 

At the' same time, I am sure that none of his reservations, being 
as they are largely of a procedural nature, that he would not neces­
sarily want to use them as the reason for the Congress not to act, if 
we saw fit. Is that correct? 

Mr. JENSEN. Well, as I say, and you have said most specifically 
that with some reluctance, given the urgency of this legislation and 
the support of the Department of Justice and the administration 
for it, we ask that there be some deference to those specific areas. 

I would hope that the track would be such that the work of the 
task force would come along contemporaneously in such· a fashion 
that it would be available. 

I think it is important, however, that before titles 4 and 5 move 
that the task force report be an actuality. In the other areas, we 
would be in support of legislation moving immediately. So with this 
reservation, I agree with your observation, Senator. 

Senator LAxALT. Excuse me 1 second. ·They are required to report 
back October I? 

Mr. JENSEN. That is my understanding. I don't know October 
1st-in October. . 

Senator LAxALT. That would be bobtail time as far as the Con­
gress is concerned. 

Well, we will be working social security at least, and 'perhaps it 
wouldn't be all that bad to work it later in the year. 

But I must say that I would hope ih terms of the priorities of the 
task force that they can address themselves on the front end to the 
problem of third-party liability and give uS assistance here. 

Mr. JENSEN. I know the task force is aware of these hearings and 
certainly will address your concern. 

Once again, I appreciate the opportunity to be here. 
Senator HEINZ. Mr. Chairman, I have one or two questions. My 

understanding is that the task force does not have to report until 
December 31, 1982. 

Second, I do endorse your suggestion with respect to the third-' 
party liability and with victim treatment guidelines, that anything 
they could do to report earlier on those, maybe have two reports or 
handle it in some way so they ean get that infor:mation to us, their 
recommendations on an expedited basis, that would be helpful. 

I think it is a very constructive suggestion you make. Having 
said that, I would like to ask Lowell Jensen, and this is with re­
spect to the guidelines calling for fair treatment of .victims of seri­
ous crime, title 5, is it not the case that the American Bar Associ­
ation VictimH Committee has done extensive. work on perfecting 
these guidelines? ' 

Mr. JENSEN. Yes; 'indeed, they have. .. 
Senator HEINZ. I am going to ask you a series of questions, and I 

will give you plenty of time. 
Is it not the case that many of the better local prosecutors' of­

fices have already instituted these procedures? 
Mr. JENSEN. No auestion about it. 
Senator HEINZ. Is it riot the case that on August 17; 1981, the At-:. 

torney General's task force on violent crime recommended that the 
Attorney General issue guidelines in this area? 
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Mr. JENSEN. Yes. 
Senator HEINZ. And is it not the ca~e, said the friendly prosecu­

tor, that on page 88 it reads, tiThere have been a number of offices 
in this country, such as Lowell Jensen's former office in Alameda 
County, Ca.lif., that have made tre!D~ndous progress in recognizing 
and attendIng to the problems of VIctIms and witnesses"? 

Mr. JENSEN. It gives me some pride to plead guilty to that. 
[Laughter.] 

Senator H.~INZ. Mr. Chairman, I think it may be possible, based 
on all the work that has gone before, if we make the judgment that 
th~ problem is so serious. an.d urgent that it may be possible, I 
thInk, for us to do a good Job In this area, and that title 5 need not 
necessarily have to wait until December 31,.1982. 

Mr. JENSEN. Senator,"you are correct in the terms of the man­
date for the task force. Hm"lever, the anticipation is that because of 
the work that has been in existence, and there is a great body of .. 
work there, that it·can be done by October. . 

Senator HEINZ. Thank you. 
Senator LAXALT. I thank you for coming in, Mr. Jensen. I must 

00'" no Fa ... OCt 4-ho ro". ............ ~·"ee I·S conce d £ I h f· d U<A.J CA..., ........... <A.O UUV \JVJ.uuU\JLJ rne ,we ee we ave arlen 
in court in the right place in Justice, because as Senator Heinz in­
dicated, you did do very worthwhile work in this area in Alameda 
County. 

We look forward to working with you. 
Mr. JENSEN. Thank you. 
[The prepalred statement of Mr. Jensen follows:] 
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PREPARED STATEMENT OF D. LOWELL JENSEN 

Mr. Chairman and Members of the Subcommittee 

I appreciate this opportunity to appear today to set out the 

views of the Department of Justice regarding S. 2420. the Omnibus 

Victims Protection Act of 1982. This legislation seeks to strength­

en existing protections for victims of federal crimes, a goal which 

this Administration fully supports. Although tremendous attention 

is focused upon the rights of criminal defendants, there is -- by 

comparison -- virtually no attention whatso'.?!'Ver paid to the victims 

of crime. This bill and this hearing today help to redress that 

problem by focusing national attention upon the human toll of 

crime and some of the steps which can be taken to De more respon-

sive tQ crime victims. 

As you know, on April 23 the Pre'sident signed Executive Order 

12360 establishing the Task Force on Victims of Crime. This Task 

Force has been directed by the President to conduct a thorough 

review of national, state and local policies and programs that 

affect 'lTictims of crime and to report on ways in which we can 

expand and improve efforts at all levels of government to as~ist 

. and protect those who have been victimized by crime. We expect to 

have the final report of the Task Force by the end of October. 

Because a Presidential Task Force will be examining the issue 

of victim protection and assistance in detail with a view toward 

development of specific legislative and administrative recommenda­

tions, we are reluctant t9 take any action which might have the 

effect of foreclosing options available to the Task Force. At 

the same time, we recognize. that there is deep Congressional 

concern over shortcomings in existing federal laws relating to 

victims and that there is strong support for prompt action to 

remedy the most glaring defects in current law. As we do not wish 

to impede Congressional efforts to make needed improvements in 

the law, we have sought to identify those provisions of S. 2420 

whicll can be processed now wi t1:j.out undermining the wor.k. of' the 
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Task Force and those where we believe. action should be deferred 

until the Task Force report is received and analyzed. Generally, 

we believe that Titles I, II, III and VI of S. 2420 are areas where 

there is widespread agreement that legislation is needed and that 

legislative action of the type proposed in these Titles· can and 

should be undertaken ·this year. With respect to Titles IV and V, 

it is our view that these proposals involve very complex matters 

and that the Congress should await the recommendations of the Task 

Force before proceeding. 

Taking the provisions of S. 2420 in numerical order, the 

Administration supports Title I which proposes that Rule 32 of the 

Federal Rules of Criminal Procedure be amended to require that a 

victim impact statement be prepared and furnished to federal courts 

in connection with sentencing of criminal offenders. It seems 

self-evident that sentencing decisions should take into account the 

magn i tude of the effect of the crime upon the viet im or viet ims. 

The proposed amendment to Rule 32 -- by requiring that the sentenc­

ing court is provided with verified information as to the financial, 

social, psychological and medical impact of the offense upon the 

victim -- would help to insure that sentencing decisions take proper 

account of the effects of the criminal act for which the offender 

is being punished. This provision was incorporated within the 

Criminal Code Reform Act, S. 1630. 

Ti tIe II of S. 2420 would make a series of improvements in 

existing federal laws relating to protection of victims, witnesses 

and informants. First, the bill would strengthen existing criminal 

laws which punish acts of intimidation and retaliation against 

victims, witnesses and informants. The new sections 1512 and 1513 

to be added to Title 18, United States Code-, incorporate'the improve­

ments in existing law recommended in sect'ions 1323 an~ 1324 of the 

Criminal Code Reform Act, S. 1630. The purpose of and need for 

these improvements are set out in ,~ome detail in the Senate Judici-
:( 

ary Committee Report on S. 1630; Senat\e Report 97-307. In addition 

to pro~ecting aga-inst acts of inLimiqation and retaiiaUofi"these 
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new provisions would establish criminal penalties for acts of 

harassment and annoyance directed .at v:ictims, witnesses and inform­

ants carried out by criminal de.fendants or those in league -wit~ 

them. 

Title II also would make needed improvements in the Witness 

Protection Act consistent. with those proposedi:n section 3131 of 

S. 1630. Generally, the areas where improvements.· are needed 

involve expansion of . the authority of the Attorney General to pro­

vide witness protection in cases other tha; those inv61vingorgan~z­

ed crime. and to protect persons closely associated with ·witnesses 

as well as witness:as and their immediate families.. This provision 

also gives the Attorney General greater discretion to tailor pro-

-tective measures taken to the needs which arise in different cases. 

Furthermore, improvements in the Witness Protection Act would 

authorize federal protection, on a re+,mbur~able basis.· of State 

witnesses where protective 'measures which can be taken by the· 

State are . inadequate •.. ' Finally, Title .n. would ~uthorize civil 

judicial actions to restrain those who pose a threat to. victims 

and witnesses. This provision tracks .sect.i.on 4014 of S .. ,1630 and 

adds to the panoply of remedies available to. .the government and 

the cour~s to safeguard witnesses and victiJIls. 

As with Title Iof S. 2420, we. believe that the proposals in 
,"- . ~ 7'\ 

Title II are meritorious, have been studied a,t great length, and 

have 0 virtually unanimous support. We feel. therefore .• ' that the 

Congress can and s.hould proceed to enact these needed improvements 

in i:he law.without further delay •.. 

Title III of S. 2420 deals with restitution to victims of crime." 

Conais'tent with s.ection 200p of S. 1630. THle III would prov,ide for 

restitution as .. a separate sen.tence.· Currently, in .order. to r.equire 
() 

a convicted defendant to .pay restitution" the', court must' senten.ce. 

the defendant to probation and then imE,ose "restitution .as a" condi.-
~~-~- -::; 

tion of probatioI,l .• ,WestrOI)g~y agree that rest1tution· should be a 

sent~ncing tooJ. available in all criminal cases--- not only where 

sentences are probated. Someof.the other provision&, of Titl(~ III, 

II \ 

'-::, , 

" 
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however, are problematic. For ~xample. the bUl: requires a juqge 

to state in wrj"ting, his reasons for not ordering a deFendant to make 

r:estitutio~. Th.is ~s a burdensome requireJIlent and may well ,be un­

wa.rrantedgiyenthe factth,at· t!Jday f.ederal judges generally .are . ... . 

under no obligation to. state reasons in support ofal particular 

sentence •. -In '~hort. ~~'-support the. basic eon'cept· 'of a new sentence 

of restitut$.on but suggest the need. for refin~ment with regard. to 

some of th~ speci;ic pr~vis.iqns of. the bill. We wou~d .be pleased 

to wot;k "with tpe S~bcommittee in, revie~ing these pXQvisio1'l:s. 

T.i tIe III _ goes . on to require t::he Attorn,ey General to r.epo.rt 

to the Cons,re.ss wi:tp.in sixmon.ths of the date of enactment of the 

bill concerning laws necessary to insure just compensation of 

victims. As .noted earlier.~ _ we ant,icipate that the iss1Je,of victim 

compensation.,will be one. of the major .. points to Q_I'! addressed ~y the 

Task Force-on Victims of Crime. Since we fully. expect tQbe coming 

forward ip du~ course with.recommendations concerning vi~)tim. compen­

sation once we have .h~d an opportunity to, rece~ve .and analyzeth,.e 

T.ask Force report,!i" we ·b~lievethis ~tatutQry report; requirement 

!s unnecessat;y and should be d~leted. from the b~ll. 

Ti Ue IV of S., 2420 proposes to make the federal government 

. Civilly liable for injuries or property losses suffered at the hands 

of persons who escape or are released from fed'eral custody where the 

government is found to have been "grossly negligent". Title V would 
,- , 

require the Attorney General, ·within six months of enactment of the 

bill, to develop and implement guidelines to improve federal assis­

tance to victims. The bill further sets fortp_ nine "objectives" 
j.1 

for consideration in the promulgation of such guidel~nes, including 

<' 

a variety of victim service programs such as notificati~n to victim~ 

about certain stages of the .criminal justice process, and the 

opportunity for consultation 'with the prosecutor. The proposals 

in both these titles of S. 2420 raise complex issues that are 
" 

properly within the purview of the President's Task For~e 

Victims of Crime and as to which we beli.eve it is wise to defer 

action pendingexaminacion of ·the Tasle; Force' s study and recommen-
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dations. Although seemingly simple, many ,difficult questions lurk 

with respect' to these matters. Both' the Department of Justice 

and, in our view, ,the Congress, would be better advised to obtain 

the benefit of the Task Force's analysiS before p'roceeding further 

with any legislation in these, difficult areas. 

Finally, Title, VI of S. 2420 proposes that the Attorney General 

report to the Congress' within one -year as to laws necessary to 

insure that'no federal felon profits from,the saie of the recollec­

tions of criminal exploits until such time 'as any victim of such 

criminal offenses receives restitution. 'We are supportive of the 

general thrust of this proposal and do not obj ect to the report 

requirement. 

, Insumruary, Mr. Chairman. we support those provisions of Titles 

I through III which are consistent with the Criminal Code Reform 

Act of 198,1, S. 1630. We also support the goal of Title VI. We 

recCimmend against action on 'titles IV and V until the President's 

Task Force on' VictimS of Crime 'has had 'an' opportunity to cons:ider 

and report on the iSsues addressed in those sections of the bi.1l. 

Again, I appreciate the oppo'rtunity to appear- today and: will 

be 'pleased 'to attempt to respond t'o any questions that' the Subcom­

mittee may have. ' 

... ; 
\ 

\ 
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$enator, LAXALT. We have"alluded to the testimony on third-party 
liability; 1 think- now is the appropriate time for us tO'inquire into 
thi!:l general area, and we have, available for testimony in this.area 
Douglas Payton of Mobile, Ala., and Frank Carrington;, president, 
Victims' Assistance Legal Organization., ' , ;.' ":'" ," . 
, WilL you kindly step,;;for;ward? Mr; Payton, Senator Heflin 

wanted to be here to introduce you to the committee;as,;one of his 
,con!:ltituents, and if you' do not"mind; I will 'read his statement. , 

',' PREPARED STATEME:r:.TOF SE~ATok HOW~LL HEFLIN 
<:".~ : ." ..... • • .... II ~. .J> •• J .. ~ ~ , 

Mr . ,Chairman, it is a sincere' pleasure, for' me to' introduce a fellow Alabamian 
and a tremeI),dously brave Ame:ri(,(aI)" .although I wish.. it were not necessary for him 
to be with "!IS today, . ....,.,' ' '. ' .. , , 
. Mr~ Payton is 'a: craneoperatorrrom Mobile, 'Ala., but it·is not ,in 'that capa:,city 

that he appears here today. He is" here representing the famIlies arid loved.onasaf 
all the persons who have been brutally taken from us.. ;, ..f ." ; .; :~ 

In lat~ 1976,-Mr. Payton's wife was brutally. murderEldbyaparoled, felon. In the 6 
yearsl cSince, Mr., Payton and his two sC)lls'biive made a valiant attempt to rebuild 
their lives, but after such an awful and 'tragic event that is certainly Ii difficult task. 

Being here today ,takes' a great deal of courage on Mr.'J:?ayton's pavt,·;bri't:! kriqW it 
will be of great help not only;, to this committe~, but to numerous ,other p~o'ple 
throughout the Gountry., ': . '. '.' '.~. ,,' , , '" ~ . 

We certainly welcome you ,here, Mr. Payi;,on. We certainly' wel-
come: an old friend :of this cause, 'FranK Carrington. '< . ' 

Senator HEINZ. ,Mr. Chairman, 'before they'begin,rnay'Isay that 
we, too, want to .express our gratitude to 'Mr. Payton for being here. 
His is,I think, an absolutely classic c~se for us to look!at as we 
address the issue of third-party liability. 1 say· that at this' point be­
cause I unfortunately have another senatoi'ial'responsibilityI m\lst 
disGharge, and I ~rin not be'able to stay for Mr. Payton's testimony, 
which Thave read and reread with some-horror and,!With 'some 
great, tremendolls'feeling oftlebtto Mt: Paytdn forbehig"here with 
us." . .' .,.: :"" ,-- - ;" '; . I,. ';':.' ;-;; 

So I directly have to excuse my,:self,: hut f had hoped~ we" would 
have been able to take you, earlier; but I- have an 11'O'doc~ me~t­
ing in' another conimittee -over in the Capitol that I have ,to attend. 

I do 'not 'serve on the Judiciary Committe'e, and I SHOlild 'have 
asked Senator Laxtllt,' knowing rus' influence, 'to iget all my other 
meetings rescheduled .. ' ." ," , " . 

Senator LAXALT. You shoUld have asked. !".a ." 

It has been a' pleasiire to work 'with you. I know thIS, is a:p' ex­
perienc~ that is intimidating. "'May I tell you' as chairman of the 
co~inittee that you are among friends: Stay 'r~laxed, and' ten us 
'your 'sto:ty~ • .' ," '- ", '5 .. ' " , 

~ >.. . Ai ' ,-.-

STATEMENTS OF DOUGLASPAyrrONtMQB'ILE/ALA., ANI) FRANK 
CAIlRINGTON, FRESIDENT, VICTIMS' ASSISTANCE LEGAL:ORGA. 
NIZATION(V ALOR) ",' '. ,'".' .-

,.lVlr. ,PA¥'l'ON. Firs,t o(all, i~:I .in~y,(~ant tQ Pt!~ thi~iip, Yo~"~an 
see. I want ,to shQ~,You. ,Tlu!3 Is,mYW1fe. Now, IJ')eheve·,yq~: have 
seen. this, and I pelieye )~ou should see this, that 'I4~v~' ·to S49W 
you, If I .lIlay. I WIll prlng It to you myself.. . .. .' ',' _ '. 

Se!1ator LAXAL'~. All right. These are pictures. .' . ... .. 
J\iIr. PAYToN .. These, are pictures of my family ,the way they were 

~t. the. tim~~c I will ;e~plaiJ:l.to. you the way they .• arenovy; .. 
(.' 

i 

I 
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Senator LAXALT. Let the record indicate that the witness has pre­
sented to the committee various photographs including his de­
ceased wife, lying in state, and pictures of the funeral, pictures of 
his children: 

These can be made available, if you wish, to members of the com­
mittee so that they will be able to grasp the complete significance 
of your very tragic story. ' ,,' . 

Mr. PAYTON. The reason'I brought these pictures is, I need to 
point out to you people, you, need to know and, see, yourselves, the 
type of anguish and hell that society has to go through because of 
the negligence of the Federal Government. 

Thomas Whisenhant was sentenced to' 20 years in the Federal 
penitentiary by a Federal judge. He was paroled-his sentence was 
reduced to 10 years, ,and I think he stayed; altogether I think it 
was either 6% years or 13 years. ' . '.' 

OK. At this time~ they analyz~d this person,. psychiatrists, and 
said this man was a psychotic m.~niap. The Government knew this. 
They' had papers showing this. I have 'papers showing this. 

They discussed with this man, if they turned him back out on so­
ciety again, the doctor said he would kill again, and again, and 
again, and agai,n. , 

Senator LAXALT. Tell me, during the time after he was sentenced 
for the murder of your wife and they were giving consideration to 
releasing him, were you c(}ntacted at all, or did you simply keep 
track of the case? 
,Mr. PAYTQN. I am sorry? Y9u will have to repeat that. 
, Mr. CARRINGTON. Mr. Chairman'? 
, Senator LAXALT. I see it. That is, when. this happened. " " 
, Mr. CARRINGTON. The murder of Mrs. Payton took place subse­
qu~nt to the :release ofWhisenh~mt. 'He was doing 20 years foratro­
cious assault. Then they released him after 6% years, and that is 
when the triple murders took pla,ce. 

Senator LAXALT. I see. Proceed, Mr. Payton. 
Mr .. ,P.AYTON. What I am trying to say was that the Federal Gov­

ernment had this man's records. From what. I hear, and from what 
I have talked about with different law officers, these records are 
sent up to the parole board within 3 to 6 months in advance to be 
reviewed before they release a Federal prisoner: .:' 

Now, surely, surely to God, these people ,SaW t~is man's records, 
saw the type of aniinal that this perso:r;J. was. ' 

Yet, how, I don't know, that is why I am here today, but how, I 
don't know how the Federal Government released a person like 
this on society, knowing that he was a maniac, a homicidal maniac. 

I don't, u,ndefstand' it. ',The Government .owes me an .al1SW;er, !lot 
persollally-me, hut my children. They owe my children deeply., , 

At the time, my kids were 4 and 6 years old. . 
Senator LAXALT. How old are they now? . 
Mr. PAYTON. They are 'g. and 11,' and they don't know the facts, 

how their mother was murdere~: and' raped 'anq' mutilated. They 
don't know the facts. ~ 

You tell me how I can tell them, how I can have anyone tell 
them. There is no way. My youngest son at the thIie, if you could 
have seen him before· and see him now, you would understand 
what I am t:rying to say, what I am trYing to tell you. He has seen 
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a psychiatrist, he has completely thrown himself into a shell, and 
to this day I haven't told them about their mother, but I am going 
to tell them. After they see this, if it doesn't hurt them or damage 
them further than it already has. I mean, you can't hurt me no 
more than the Federal Government has already hurt me.~ 

My children are my main concern, and they can't.· hurt me no 
more, but t~ey can cause a great deal of damage to my children 
and her famIly, and to other people, and these types of situations­
I think 'it is due time that the public and society can fight back and 
set their teeth in 'the Federal Government just like the Fede~ral 
Government- reaches out and takes what they want.' , 

It is due time· that something be done about this. I have lived 6 
years, 6 years of anguish and hell. Have you ever waked up at 
n~ght holding your kids an.d' have them asking, "Where is my 
mother?" and screaming and crying? Let me tell you, 1 have. I 
have walked through many a day of hell over this, and I will walk 
many a day more to get something done about it. 

I feel the Federal Government was deelpy wrong, grossly negli­
ge~t, in this situation concerning this case. I feel that they owe my 
chIldren many, many more-a great deal more-than what ~I have 
sued the Government for, because one thing i~ for sure, as a fact: 
This will never, never, never bring their mother back to them. 

It was the Government:s fault. They made a mistake. They need 
to pay, just likeahybody else, for the mistake they 'made. 

Senator LA:&4.LT. Irrespective of all that, and there is a clear case 
of neglige~ce) what appears to be negligence ~t least on the part of 
the Federal Government, but' you' have been left. without any civil 
remedy. Is that true? You' have no remedy. Unless this'law is 
passed, apparently you would have great difficulty, if not. near·im­
possibilit~, in being compensated. Is that true, ,i Mr. Carrington? 
Why don t you speak to that? ~ , 

Mr. CARRINGTON. Mr. Chairman, the situation of the Payton case 
now is Mr. Pa~on sued the Federal Government for gross negli­
gence in the release of Whisenhant. I think basically his case 
would have been one of the strongest ever made. .. ~ 

However, the U.S. district court threw the case .out because of 
the doctrine' of ~overeign immunity. It then' went to the fifth cir­
cuit, which has since split up, and the three-judge panel ruled 
unanimously that they recognized the doctrine pf sovereign immu­
nity, but they said it only comes in where the act that claims'to be 
immune was discretionary. - . - " ", 

The7fifth circuit said the negligence in this case was so gross, the 
record they had on Whisenhant said he would kill a 'woman if he 
got out. While he was in prison, the only time he' came in contact 
with a woman, a prison-employee, he attacked her. The negligence 
was so gross that the act in releasing him could riot be called' dis­
cretionary. ' :. . . 

Therefore, they said sovereign immunity is not applicable. The 
Government suggested a rehearing 'en bane 'and it was reheard in 
September before the old 'fifth circuit, and we·still don't have a de­
cision on it. Technically, he has areinedy~ but we don't kilowiVhat 
the court is going to do.," . 

Senator LAXALT. Is' there any provision ~ in any of the Fede~al 
process of providing a remedy, or is this a case of first impression? 
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Mr. CARRINGTON. If you recall, Senator, when Mr. Everly was 
working for you, you introduced abill which is in essence what the 
provisions of titl~ IV were. 
. There .have been Federal cases, Summer v. Psychiatric Institute 
and Reiser v. The District of Columbia, where a remedy was found 
for gross negligence, but in each of these cases the courts, I think, 
much as did the fifth circuit in the Payton case, worked around the 
doctrine of sovereign immunity, and I think that the legislation is 
so essential, I think we should foreclose having . .f;o go to the courts 
and ju~t amend the Federal Tort C~aims ACt so that gross negli­
gence In release, or escape or failure to supervise the prisoners 
will give rise to a cause of action against the Government. ' 

Senator LAXALT. In the face of a history where this man was ob­
viously a homicidal maniac, a complete psychotic, how in the world 
in the face of that. kind of testimony could the 'parole people think 
in terms of turning him loose on society? . 

Mr. CARRINGTON. It isn't in the record, Senator. 
It is very difficult to come in and in hip.dsight criticize parole 

board officials, because I think they are dedicated, but in this case 
the negligence was so gross that there is no explanation. 

Senator LAXALT. Has none been offered by the authorities at all? 
. Mr. CARRI~GTON. No; the ,~osition of the Government in appeal­
Ing the case IS almost on POilCY grounds that if we hold the parole 
board liable on this, we can't get anybody to serve on the parole 
~oard, and I think that is nonsense because, you know, if somebody 
IS asked to serve on a parole board and is afraid of the conse­
quences of gross negligence' and, remember, we are keeping this in 
the context of gross negligence, then he doesn't have any business 
being on the parole board anyway. 

Primarily, the Government is arguing . policy, and I think their 
argument-I think this argument is without merit.. . 

Senator LAXALT. What about personal liability in a case like 
this? '" . '.-

Mr. CARRINGTON. I would suggest personal liability in a case, 
where there is criminal conduct, such as selling paroles. The Gov-
ernor of Tennessee did that. : 

I think the gross negligence standard where the 'Government is" 
substitut~d as defenda!1t, that that protects the Government and 
does not Involve second-guessing of routine cases. 

~f they l?arolea fifth offender check forger: who has never com­
mItted a vIOlent cnme and he then committed one in that type of 
case I don't\\think it would subje,ctthe Government to Utigation. 

Senator LAXALT. We don't think so, either. .' .... 
Mr. Carrington, you have been involved in this effort as long as" 

an~body 1 know, going back when we were working with a c.;)mpen,:, . 
s~tlOn .act. You hfld an opportunity, to review our proposed legisla­
tion, and we have your prepared statement, which will be filed in 
the record for review by the committee. . : 

~ Do you have any summary with respect to the legislation? . 
Mr. CAR.RINGTON. Very briefly, Mr,.Chairman, .to state for the 

!eco~d ~h~t I represent the Victims' Assistance L~gal Organization 
In V:lrgmla Beach, Va., which is basically a clearinghousefor infor­
mation and research and soon for lawyers who are' filing lawsuits 
on behalf of victim~. .»' 
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O~r acronym is Valor [Victims' Assistance Legal Organization], 
and In behalf of Valor we unreservedly endorse every provision of 
S. ?420, and ii I may take the liberty to commend .you and Mr. 
HeInz and your staff, Mr. Nash and Ms. Hinton and others, for the 
tremendous initiative you are taking in the victims area, I would 
do so. . 

Se,nator LAXALT. We think it is long overdue. We appreciate your 
sentiments and support throughout. 

I think it would be appropriate, and I think both of you would 
agree, that we make part of this record the fifth. circuit decision. 
That should be made available, it seems to me, to my colleagues so 
they will have a full flavor of the problems you have encountered. 

I think that should be a vital part' of this. I will order that the 
fifth circuit decision as previously reported and printed be made 
part of this record. And there is, I think, the amicus brief in con­
nection with the particular situation, and I think we should order 
that filed as well .. 

Mr. CARRiNGTON. Thank you, Mr. Chairman. 
Senator LAXALT. Mr. Payton, do you have anything more to 

offer? 
Mr. PAYTON. Yes, sir. I want to show the cover of this magazine. 

I don't know about all of it, but I want to show you this. This is a 
picture of Mr. Gradick, general States attorney of Alabama, with a 
picture of Whisenhant and a picture of some gentleman carrying 
my wife out of a field. This is in a detective magazine which was 
written and sketched without my knowing about it at all, within a 
few days after this happened. 

This caused a great deal of hurt. 
Senator LAXALT. I can well imagine. We have a copy of it here. 
Mr. PAYTON. If you have read it and have seen how it is labeled. 

My children haven't seen this, but they could see it. 
Senator LAXALT. Yes; we have a copy of it, and we will certainly 

make that available to members of the committee as well. 
Do you have anything else, sir? 
Mr: PAYTON. I just want to stress the point that if this law could 

have been then, none of this would ever have happened. If the Fed­
eral people would have stood behind and endorsed the law, as they 
wrote it out themselves, none of this would have happened. 

I have been in and out of courts tearing an old wound open over 
and over and over again. You can imagine what it has done to me. 
My children go up and down, up and down, and it is pure hell. 
. The Government was wrong. They were negligent in this situ~ 
tion, and they need to be burnt. That is the way I feel. I will be 
honest with you. This case needs like when a judge takes a man on 
a first charge, he is going to make-how will I put it, ii--

Senator LAXALT. That is all right. Just rephrase it. 
Mr. PAYTON. When a Federal judge takes a person the first time 

for doing something, and he wants to make an example before ev­
~ryb~dy, and he sentences him for it, and punishes him severely for 
It, thIS case should be made so that the Federal Government is an 
example. 

I feel the public would feel the same way, in this negligence, be­
cause there IS no way I could see they could overlook a man's situa­
tion in this case. 
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I thank you for your time, and I thank the people who helped me 
come up here, because I had a lot of things on my mind. 

Senator LAXALT~ You have made a material contribution to the 
deliberations of this committee. \:' . 

Once again, I thank you for coming here. I know it has been dif­
ficult for you. It has been difficult in the past. I might say to you 
that if we ate able to pass this kind of legislation, perhaps we can 
forestall completely someone like you having to come back under 
comparable circumstances. That is what this bill is all about. It is 
directed not only to the victims, but also.to the survivors of the vic­
tims, you and those two youngsters. 

I hope before this is all' done that we will be able to pass this 
legislation and save some innocent family out there from the kind 
of anguish that you have had to undergo yourself. 

Thank you for coming. "- . -
Mr. PAYTON. Thank you. 
[The prepared statements and submissions of Mr. Payton and 

Mr. Carrington follow:] 
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PREPARED STATEMENT OF'DouGLAS PAYTON 

I AM DOUGLAS PAYTON FROM MOBILE, ALABAMA, WHERE I WORK AS A 

CRANE OPERATOR. I DECIDED TO COME HERE TODAY BECAUSE OF MY FAMILY: 

I HAVE WAITED A LONG TIME FOR A CHANCE TO TELL MY STORY AND THE 

THINGS THIS CRIME DID TO MY CHILDREN .. My WIFE, CHERYL, WAS RAPED, 

MURDERED AND BUTCHERED 6 YEARS AGO BY A MAN WHO WAS LET GO BY THE 

GOVERNMENT EVEN THOUGH THEY KNEW HE WAS CRAZY. 

WHEN I WAS ASKED IF I WAS WILLING TO COME HERE TO TELL MY 

STORY, THAT NIGHT I SAT DOWN AND,WROTE TEN PAGES OF THINGS I 

WANTED TO SAY. BECAUSE I KNOW YOUR TIME IS SHORT, I WILL TRY AND 

TELL YOU WHAT I CAN. 

My CHILDREN ARE MY MAIN CONCERN. THEY WERE ONLY 4 AND 6 

WHEN THIS HAPPENED. WHEN I FIRST GOT THE CALL FROM THE DETECTIVE 
, . 

TELLING ME TO COME DOWN TO THE STORE BECAUSE SOMEONE HAD TAKEN MY 

WIFE, I THOUGHT HE WAS KIDDING. I WAS LIVING IN A TRAILOR AT THE 

TIME. THAT NIGHT I HAD BEEN WATCHI~G TV WITH THE KIDS, WHILE 

CHERYL viAS AT WORK AT A CONVENIE~CE STORE. SO I TOOK THE KIDS IN 

THE CAR WITH ME. WHEN WE GOT THERE, THE FLASHING LIGHTS WERE ON 

AND THE POLICE WERE EVERYWHERE THE OLDEST BOY STARTS TO SCREAM, 

"I TOLD YOU SHE WAS GONE." THE BABY JUST STARTED TO CRY. I HAD 

TO LEAVE THEM IN THE CAR. I CAN STILL SEE THEIR FACES IN THE 

CAR. WELL I FOUND OUT SHE HAD BEEN TAKEN. FOR THREE DAYS I DIDN'T 

SLEEP OR EAT. A FRIEND TOOK OFF FROM N~RK AND DROVE ME AROUND 

LOOKING FOR HER. 'WE KNEW THIS GUY HAD HER BUT WE DIDN'T KN6w 
. ;. • •. ' . (( «-:::, . • • 

WHETHER SHE WAS HURT qR N0l' THEY HAD LOTS OF PEOPLE AND HEll COPTERS 
":;; \\ 

LOOKING FOR HER. ON THEJTHIRD DAY THEY FOUND HER I~ A FIELD. 
~., 

HE HAD MOVED HER TWO TIMES: EACH TIME HE MOVED HER HE WOULD GO 

BACK AND CUT ON HER. THEY FINALLY KNEW WH~RE HE WAS IN SOME WOODS. 

HIS MOTHER AND WIFE CAME TO TELL HIM TO COME OUT. HIS WIFE .HAD 

THE RING AND WATCH ON OF THE FIRST WOMEN HE KILLED . 

RIGHT AFTER THEY CAUGHT HIM, THE DETECTIVES TOOK ME 

HOME. " A LOT OF RELATIVES WERE THERE; SHERYL'S MOMMA AND DADDY 
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WERE THERE. I WAS IN ANOTHER WORtD: BUT I HAD HAD TO~TELL THEM 

SHE WAS DEAD. My FAMILY HAS ALL STUCK TOGETHER ON THIS. THEY 

WENT WITH ME TO COURT AND ALL, BUT MY MAIN WORRY IS StILL MY TWO 

BOYS. ~1Y YOUNGEST SON IS NOW 9 YEARS OLD AND HE IS SEEING A DOCTOR 

-- HE IS ALL CLAMMED 

UP. ,MY OLDER. BOY GOES TO PIECES EVERYTIME SOMEONi: MENTIONS HIS 
": -:'" ." .... ,. ," 

t~OTH'ER' S NAME. I GOT A C'ALL FROM THE YOU~iGEST BOY'S TEACHER WI-!O 

SAID, uI DON'T KNOW WHAT IS WRONG WITH HIM. u I tOLD HER, uWELL 

YOU' KNOW WHAT HAPPENED,.DON'T YOU?U AND SHE SAID uYES; BUT HE 

OUGHT TO BE ABLE TO COPE. u How DOES ANYONE EXPECT SOMEONE WHO 

WAS JUST FOUR WHEN HIS MOTHER WAS RAPED, MU~DERED AND BUTCHERED, 

TO COPE? 

I STAYED HOME A YEAR AFTER JT HAPPENED TO B'E WITH THE BOYS. 

JUST COULDN'T WORK. I HAD TO LIE TO THE BOYS AT FIRST AND TELL 

THEM THEIR MAMA WAS IN THE HOSPITAL WITH A BROKEN ARM BUT THEN I 

FINALLY TOLD THEM THEIR MAMA WAS DEAD THAT Jusus TOOK ·HER BECAUSE 

HE NEEDED HER MORE. To THIS DAY I HAVEN'i BEEN ABLE TO TELL THEM 

WHAT REALLY HAPPENED. THEY HOLo THIS AGAINST ME BUT HOW DO YOU 

TELL THEM WHAT HAPPENED? KNOW THEY FOUND OUT ABOUT THE DETAILS 

FROM FRIENDS AND SOME BOOK WHICH WROTE UP THE CRIME WITHOUT EVEN 

ASKING ME IF IT WAS OKAY. BUT I STILL CAN'T TALK TO THEM ABOUT 

IT. 

I HAVE SOME PICTURES HERE OF MY BOYS A~D THEIR MOTHER AND 

THEN AT HER GRAVE. I THOUGHT OF B~~NGING SOME OF THE PICTURES OF 

HER ALL ~UT UP, BUT DWN'T. WHEN I FIRST SAW THE PICTURE IN THE 

ATTORNEY'S OFFICE I DIDN)T KNOW WHO IT WAS -- I JUST,'SAY, uGOD, 

WHO WOULD DO THIS TO THIS POOR WOMAN?U I DIDN'T FIND OUT UNTIL 
- , 

THE TRIAL WHEN I WAS ON THE STAND THAT THOSE PICTURES WERE ACTUALLY 
, . ,,~ . 

MY CHERYL AFTER HE HAD FINISHED WITH HER. 
'" ~. , 

TO 'LET YOU KNOW HOW BAD THIS WAS ON THE KIDS, THE CHRISTMAS, 

AFTER IT HAPPENED, I SPENT A LOT OF MO~EY ON THE.~IDS, BUYING 

THEM PRESENTS. IT WAS JUST HEART BREAKING WHAT HAPPENED. ,THEY 
. . } 
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GOT UP LATE, THEY DIDN'T TAKE ANY INTEREST IN THEIR PRESENTS: 

THEY JUST SAT THERE. 

I HAVE SUED THE ~~DERAL GOVERNM~NT ~ECAUS~ KNOW THEY WERE 

RESPONSIBLE FOR CHERYL'S TERRIBLE DEATH AND THAT THE FEDERAL 

GOVERNMENT ISN'T ANY DIFFERENT THAN ANYONE ELSE: IF THEY ARE 
, , 

WRO~G; ANYONE OUGHT TO BE A~LE TO SUE THEM. THE-PAROLE BOARD 

1:HAT lET HIM OUT OlD AN AWFUL, iGNORANT, FOOLISH THING. THEY JUST 

TURNED THEIR BACK ON SOCIEty, THEY JUST DIDN'T;CARE ABOUT THE 

PUBLIC. THEY KNEW A~OUT HIMAN~ ~HAT HE MIGHT DO AND THEY LET HIM 

OUT ANYWAY. . 

I KNOW MY BOYS AND I ,WILL NEVER GET OVER WHAT HAPPENED. 

HOPE BY COMING HERE TODAY J I HAV'E HELPED OTHERS BECAUSE AT LEAST 

THAT MIGHT MAKE ME FEEL BETTER. 
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Douglas Glynn PAYTON, Administrator 
of the estate of Sheryl Lynn Payton, 
deceased, ,et aJ., Plaintiffs-AppelJanta, 

v. 
The UNITED ' STATES of America, 

Defendant-Appellee. 

No. 79-2052. 

United States Court of Appeals, 
Fifth Circuit. ' 

Unit B 

Feb. 2, 1981. 

Murder victim's husband and chil­
dren brought II suit under the Federal 
Tort Claims Act, alleging that a feeleral 
prisoner guilty of attacking or ravishing 
multiple females of all ages was rcJeased 
from custody in total <!isregard of exten­
sive medical reporL'l confirming him as 
a homieiclal psychotic, and that, shortly 
thereafter, he brutalIy beat. murdered 
ami mutilated three females, induding 
plaintiffs' wife/mother. The United 
States District Court. for the Southern 
District of Alabama, at Mobile, Virgil 
Pittman, Chief Jlidge, 468 F.Supp. 651, 
dismissed for lack of jurisdiction, and 
plaintiffs appealed. The Court of Ap­
peals, Pay, Circuit Judge, held that the 
alleged conduct by personnel of the Unit­
ed States Board of Parole and the United 
States Bureau of Prisons did not come 
within the "discretionary function" ex­
emption of the Federal Tort Claims Act, 
and the allegations of the complaint stat­
ed a valid claim for relief under the Act. 

Reversed and remanded. 

from federal custody in total disregard of 
extensive medical reports confirming- him 
as a homicidal psychotic and that, shortly 
thereafter, he brutally beat, murdered 
and mutilated three females including 
plaintiffs' wife/mother, the alleged con­
duct by personnel of the United State!? 
Board Qf Parole and the United States' 
Bureau of Prisons did not come within 
the "discretionary function" exemption of 
the Federal Tort Claims Act, and t.he 
allegations of the complaint stated a val­
id claim for relief under the Act. 28 
U.S.C.A. §§ 1346(b), 2671-2680, 268O(a). 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

2. United States <e=78(2) 

By enacting the Federal Tort Claims 
Act, Congress authorized a limited waiver 
of sovereign immunity in tort actions. 28 
U.S.C.A. §§ 1346(b), 2671-2680. 

3. United States C!l=78(l2) 

In determining 'whether conduct 
comes within the "discretionary function" 
exemption of the Federal Tort Claims 
Act, court should review the nature of 
the loss imposed by, the governmental 
injury, should assess the nature and qual­
ity of the governmental activity causing 
the injury, and should consider whether 
the vehicle. of a tort suit provides, the 
relevant standard of care, be it profes­
sional or reasonableness, for evaluation of 
the governmental decision. 28 U.S.C.A. 
§ 268O(a). 

4. Pardon and Parole <3:::>4 

United States Parole Board's discre­
tion to release is limited both by the 

1. United States C!l=78(12) threshold time-served eligibility criteria 
In suit which alleged that a federal and the duty to establish u a reasonable 

prhmner guilty of attacking ()r ravi!lhing pr()hability that !luch pri!lon(.'r will live 
mUltiple fema!cs of all agl!S wa.'l rcJca!lcd und remain at liberty without violating 

llyn",,,,, ... Syllfthi and Key Numh~r r.1 ... ,,;r;catinn 
COPYRIGHT ,«; 19t1l. hy Wf:ST PUBI.ISHING CO. 

The Synol'!IC', Syllp"; and K~y Numher Cla ... ,iri· 
cation eon.tituw no part or the opinion o( the court. 
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the laws" and to form an opinion that. 
"such release is not incompatible with the 
welfare of society." 18 U.S.C.A. §§ 4202, 
4203(a). 

records for parole determinations iii min .. 
ist.erial and not policymaking in nature. 

9. United States C!l=78(12) 

Once government officials decide to 
5, Pardon and Parole C!l=4 " provide psychiatric treatment, the "dis-

Release of a prisoner in total disre- cretionary function" exception of the 
gard of his known propensities for repeti- Federal Tort Claims Act no longer shields 
tive brutal behavior is not an abuse of them from liability' for the negligent pro­
discretion by the Parole Board but, rath- vision of such mediCJll services. 28 U.S. 
er, . an act completely outside of dear C.A. § :268O(a)., 
statutory limitations. 18 U.S.C.A. 
§§ 4202, 42Cl3(a). 10. Prisons C!l=13(5) 

6. United States <3:::>78(12), 

Choices involved in applying Pf\role 
guidelinesa.nel releasing a particular per­
son, wh.ether characterized as ,"operation,. 
aI," "day-to-day" or by some other label. 
do not achieve the status of a basic policy 
evaluation and decision, and such parole 
board decisions, if negligent, are not pro­
tected by the Federal Tort Claims Act's 
"discretionary function" exemption. 28 
U.S.C.A. §§ 1346(b), 2671-2680, 268O(a). 

7. United States e=78(9)" 

While perhaps 'a high level al1ocati~n 
of manpower and financial ,resources or 
some other clear policy ori(mted decision 
may exempt ,the government from liabili­
ty in particular cases, the alleged facts of 
the instant case, involving the brutal 
beating. ,murdering and mutilatiQn of 
three females by a fed e r,al prisoner who .. 
was released from custody in total. disre­
gard of extensive medical. reports con­
firming him as a homici,ial psychotic, pro­
vided an insufficient basis for dismissal 
due to social. ,political or economlc policy 
implications; 28 U.S.C.A. §§ 1346(b), 
2671-2680, 268O('a). 

8~ Prisons c8:=9 

Duty of the United States Bureau of 
Prisons to provide adequate and complete 

Discretion of the Attorney General 
apd prison officials to classify and Regre- . 
gate prisoners i~ not unbounded. 

Appeal from the, United States Oistrict 
Court for the Southern District of Ala­
ba'ma. 

Before JONES, FAY and HENDER­
SON, Circuit JUdges. 

FAY; Circuit Judge: 

[1] It is alleged that a fegeral prison-, 
er guilty of attacking or ravishing multi­
ple females of all a{;es was, released from 
custody in total disregard of extensive 
medical reports confirmin{; him as a hom-

. icidal psychotic and that shortly thereaft­
er he brutally bea.i,murdered and muti­
lated three females including appellantS' 
decedent: Relief is sought qy the vic­
tim's husband and children against both 
prison and' parole officials. The trial 
court, 468 F'.8upp.651, dismissed for lack 
or jurisdiction. We reverse. 

The question presented is whether or 
not the alleged, con~uct by per:so~nel of 
the United States Board of Parole anQ 
the United States Bureau of Prisons 
comes within the provisions of the Feder­
al Tort Claims Act, 28 U.S.C. §§ 1346(b) 
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and 2671-2680· (1976) (FTCA) or is ex­
empt as a "discretionary function" pursu­
ant to 28 U.S.C. § 268O(a) (1976). We 
conclude that section 268O{a) is not appli­
cable and that the allegations state a 
valid claim for relief under the FTCA. 

1.' 

Appellants allege and we accept as true 
on a motion to 'dismiss, . see Conley t'; 

Gibson,355 U.C. 41,78 S.Ct. 99, 2 L.Ed.2d 
80 (1957); Menchaca \'. Chrysler Credit 
Corp., 613 F.2d 507, 511 (5th Cir. 1980), 
that in 19i7 Thomas Warren Whisen'hant' 
was convicted of the brutal murder' and 
mutilation of Sheryl Lynn Payton, the 
appellants' decedent. This murder was 
not the first violent crime for Thomas 
Warre.n Whisenhant. 

In 1956,<1s a member of the United 
States Air Force, Whisenhant was sen­
tenced to twenty years in federal prison 
on a chargt' of assault with intent to 
murder arising out of the severe and 
brutal wating of a female member of the 
Air' Force. Prompt medical attention 
saved the life of this, initial· victim. 
While sel'ving his sentence Whisen'hant 
manifested his:continlled homicidal tend­
encies by threatening the life of the orily 
female with whom he came in contact. an 
employee of the federal penitentia~y at 
which he was incarcerated. During this 
time period he was repeatedly diagnosed 
as psychotic and described as suffering 
from schizophrenia, paranoid type. His 
mental condition was noted as aggressive, . 

.~ .! , ' 

I. The complaint al.so allege!i,th.atWhi~enhant·s 
crimin,!1 records available prior to parole in· 
c1uded' a charge for assaulting a. fourt~en year 
old girl with intent'to ravish in May. 1973 and 
his possible .involvement in the murder of an 
elderlv woman also in 1973. How these events 
occur~ed ~hi1e Whisenhant was in federarcus. 
tody is not clear. v 

2. The complnint alle),(l;s: 

On April 17. 1976. !;ai~ wlibl'nhan! n·tUr!lN! 
to where he had left Mrs. Hyatt's booy and 

chronic; ~vere, and manifested by brutal­
ity and assaultive behavior. Further, in 
1968 one prison psycniatrist concluded 
that Whisenhant was in dire need of long 
term psychiatric treatment which he did. 
not receive. Despite all of these warning' 
signals, Whisenhant's sentence,was re­
duced .. to ten' years' in 1970 and he was 
gr:anted parole on November 28, 1973.1 

Subsequent to parole Whisenhant b~~­
tally beat and murdered, on November 
21', 1975, Ms. Patricia Hitt in Mo.bile, AI~­
bama. On April 16, 1976, he kidnapped 
and murdered Mrs. V~nora Hyatt .also in 
Mobile, returning the next day to brutal­
ly mu.tilate the body.z Finally, on Octo­
ber 16, 1976 he kidnapped, raped and 
murderedappe'llants" . wife/mother, re­
turning to brutally mutilate her body in a 
manner similar to that of Mrs. Hyatt. 
Whisenhant confessed to allo! these ac-
tions. ~ .' 

During Whisenha:,t's trial for the mur­
der: of appellants' (jecedent a psychiatrist 
who had examined Whisenhant's records 
testified that appellee's treatment of 
Whisenhant as a rational criminal rather 
thim'as a mental patient was 'contrary to 
elementary k"owl~dge about psychotic­
behavior. SpeCifically, he testified that 
Whisenhant"sbChavior should have been 
recognized 'as nonspecific and intrapsych­
icand ~herefore repetitive and that as a 
homicidal psychotic his release on p'arole 
was grievous error bordering on gross 
negligence. ' . 

brutally. mutil~ted said body as, foUoo,ys: 
there were nine (9) stab wounds just above 
the heart area: the abdomen was slashed 
open; the thighs were slashed through their 

' .• entire length; the throat was cut. the laryn~·· 
was severed; the vagina was cut by two (2) 
latera) inCisions. each six (6) inches long; the 
labia was sever~d from the pubis; and bpth 
breasts were fully amputated. 

Record. "at 2. 
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Appc.lants filed the standard adminis­
trative forms with ap~ilee .claiming· 
damages for the death o( MrS:. Payton 
and in the ab~ence of final disposition 
after six mont,hs, in accordance with. 28 
U.S.C.· § 2675(a) (1966),) that claim was 
withdrawn and this action instituted. 
The complaint ,,~vers that the neglfgent 
reduction of Whisenhant's senten~e by 
appellee,trniJ;.?ci States Parole Board, and 
the ~ubsequ9nt negligent decision to re~ 
lease and parole Whisenhant by the 
Board,due to the ~oard's f~ilure toac­
quire and read the records indicating his 
murderous propeJ.lsities or in disregard of 
these propensities, proximately caused 
Mrs. Payton's death and appellants'inju-. 
ries. It alternatively avers that the Pa­
role ,Board's neg,lige~ce in failing to make, 
adequa~ provisions for, or the neglige~t 
carrying out of, coritinued treatment and 
supervision of \Vhisenhant after parole 
was the proximal'e cause of appellants' 
injuries. Appellants also ~ver that appel­
lee, United States Bureau' Of . Prisons . , 
3. 28 U.S.C. §~675(aHI966) provides:. 

(;I) An action shall not be instituted upon a 
claim against the United States for money 
damages for injury or loss of property or 
personal injury or death caused by the negli· 
gent or wrongful act or omission of any em. 
ployee of the Qovernment while acting with. 
in the scope of his o,rfice or employment. 
unl~ss the claimant shall have first presented 

. the claim to the appropriate Federal agency 
and his claim shall have been' finally denied 
br tile agency.in writing and sent by certified 
or registered. maii. 'The failun~ of an agency 
to make final disposition of a claim. within six 
month5 after ieis filed shall. at the option of 
the claimant ~ny time thereafter. be deemed 
a final, denial oLthe claim lor purposes or this 
section. Thepro,;isions .. of this subsection 
shall not apply. to such 'claims as may be 
asserted under the federai Rules of Civil Pro· 
cedure by tt)kd party complaint, cross~clai'11. 
or counterclaim. . 

4. 18U.S,\C. § 4241 (1970) provides:',!? 

A bOard Of examiners for each"Federa! pe. 
nal and corr('ctionl,ll insthutinn sholl consi!;t 
of (l) • medical officer appointed by ttie 

negligently' failed to have Whisenhant 
confined in a mental instit.ution until re­
stored to sanity ot: until his entire twenty 
year sentence was compll!led in accord­
ancewi,th ,18 U.S.C.§.4Z41 (1976),· and 
further that prison authorit.ies negligent­
ly .provided improper psychiatric treat­
ment for Whisenhant. Finally, the com­
plaint avers tlJat appellee, Bureau of 
Prisons, .negJigen.t.ly failed to provide the 
United States Parole Boar-d with all per­
tinent records prior to the time' of Whi­
senhant's release and 'parole, which fail­
ure resulted in 'the iwproperparole deci­
sion. 

. II .. 

(2] ,By enacting .. the F~'r,CA Congress 
authorized a limited waiver" of sovereign 
immunity in tort actions. The statute 
confers jurisdiction upon the f~deral dis-
trict courts with r(;!spect to . 

claims against the United States for 
money damages ... for injury,o; loss 

warden or sqperintendent of the institution; 
(2) a medical officer 'appointed b}' tti'e Attor. 

. n~y General; and (3) a competent expert in 
mental ,dis.eases appointed by, the Surgeon' 
General of the United ,States Public Health 
·Service. " , . 

Such board shall examine an.. inmate of 
the institution alleged to be insa~e or of un· 
sound mind or othenvise defective and report 
their Tihdings and the facts on which they are 
based to' the AttomeyGeneraJ. . 

The Attorney General .. upon receiving such 
~eport.ni!lY direct the warden or superin· 

,tendent. or other official having. custody of 
the prisoner to cause such prisoner to be 
removed. to the, United Stotes. hospital 'for' 
pefective ,delinquentsor.;to ,any 'other institu· 
tion authoriz~d .b}: law to receive insane per. 
sons char&ed with or convicteq of offenses 
,agains~ the United S'tiltes .. there .to be. kept 
until, int~e judgrn.ent of the sUJ>erintendent . 
of said hospital, the' prisoner shall be restored 
to sa~ity 'or health OT' Until the maximum 
sentence, without dedUction for good time or 
commutation of" sentence. shall have been 
served. 
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,or' property, or 'personal injury or death 
caused by the negligent or wrongful 
act or omission of any employee of the 
Government while acting within the 
scope of his office or emp'loyment, un­
der circumstances where the United 
States, if a private person, would be' 
liable, .. 

28 U.S.C. § 1346(h) (1976). Excluded 
from this broad giant of ju'risdiction is 

LA]ny claim based upon an act or omis­
sion of an employee of the Government 
e .. erci~ing .due care, in the execution of 
a statute or regulation, whether or not. 
such statute or regulation be valid, or 
based upon the exercise or performance 
or the failure to exercise or perform a 
discretionary function or' duty on the 
part of a federal agency or 'an employ-, 
ee of the Govemment,whether or not 
lhe discretion involved be 'abused. 

28 U.S.C. § 26RO(a) (1970). Howcver, thc 
Act docs not provide a definition of '~dis­
crelionary function." We must turn, 
therefore,. to judicial interpret:ationand 
the FTCA's legislative history for its 
meaning and develop an appropriate ana­
lytical framework which is applicable not 
(;nly to the facL" of this action but 'lQ the 
hroarJ spectrum of suchgovernmen4'l1 ac­
tivities. 

The parties agreethal the seminal.de­
cision construing the exception is ·Da/e­
hite \'. UnitedBtates. 346 U.S.,15, 73 S.Cl. 
956, 97. L.Ed. 1427 «1953). ,This action 
was brought under theFTCA: Cor person-

S. Negligence was also allegl'd regarding thl' 
Coast Guard's 'handling of the·'fire once it start. 
ed, Id, at 4243, 73' S.C!. at 971. 

6. One paragranh whic~ appears liJ;l1e and time 
again' in committee: reports. on the FTCAex. 

< plains ,the proposed exemption: 
,. .", ~ . . 

"The first subsection of section, 402 ex. 
empts .frqmc>thl' bill claims based upon the 
performancl' .. or IlQllperformance of discre­
tionary functions or duties on the part of a 
Federal agt'ncy or Government employee, 

al injuries and deaths resulting-from the 
cataclysmic'explosion in'T~xa5 City, Tex­
as of nitrate fertilizers manufactured by 
the government in surplus ordnance 
plants for shipment to occupied Europe. 
The' findings' of cau~al llegligence fell 
roughly into three categories~a~eless­
ness 'in draCting and adopting the ferLitiz. 
er export plan, 'negligence in manuCactur­
ing the fertilizer' and dereliction of duty 
in failing to police shipboard loading:5 
Id: at 24, 73 S,Ct.. a(' 962:' The 'Supreme 
Court rejected these Claims holding that 
the government's actions were prolected 
as discretionary functions .. Id. ,at 42,44, , 
73 S.Ct. at 971, 972, 

, , ' 

After reViewing the legislative history, 
the Da/~hite Court determined tl1at 
§ 268O(a) was drafted. as a clarifying 
amendment to assure 'protection for the 
government against tort liability' for ad­
ministrative or regulatory policy errors 
while allowing relief for run-of-the-mill 
tortious conduct of government employ­
ees and agents.' Id;at 26-27, 28 n.19, 73 
S.Cl. at 963, 964 n.19. Ther'efore, the 
majority concluded that· -. 

[l]he "discretion" protected by the sec­
lion is not that oC the judge-a power to 
decide within the limits of positive 
rules of law suhjec;t to jUdicial review, 
It'is thediscretio'n of the executive or 
the., administrator to act ~ccording t.o 

,one's, judgment of the best-course, a 
concept of substantial historical ances­
try in American law, 

\·,.hl'ther or not the discri:>tion involved be 
abused. and claims based upon the act or 
omission of a Government employee exercis. 
irlg due care in tne execution of a statute ~r 
regulation,whether .or· nbt valid. This is a 
'hiJl:hly important exception, intended to pre­
clude aily possibility that the bill might be 
construed' to authorize suit for damages < 

against. the Govetnment. growing out of an 
authorizl'd activity, stiC;~ as a noo(f·control 
or irrigation prOject,' w~cre no~egligence on 

'the part of any Government agent is shown, 

1 
I 
! 

, 
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Id. at 34, 73 S.Ct. at 967. In amplifica­
tion t~e Court went on to state, that: 

It is unnecessary to define, apart from 
this ca..,e, "precisely. where discretion 
ends. It is enough to hold, as we do, 
that the" "discretionary function or 
duty': th~l 'canno~ form a basis. for suit 
u'nder the 'i'ort Claims . Act includes 
more tp~n the initiation of programs 
and activities, . It also includes deter­
mination~ 'made~y executives. or ad­
ministrators in establishing plans, spec­
ifications or schedules of operations. 
Where there is room 'for policyjudg­
mentand decision there is discretion~ 
It necessarilv follows that acts of sub­
ordinates in ~rrying out the operations 
of government in accordance with offi­
cial directions cannot. be actionable. .11 
it were "pot so,. the protection, of 
§ 2680(a) would fa,iJ at the, time, it 
would~be needed, that is, when a subor­
dinate performs· or fails to perform, a 
causal slep, each action or 'nonaction 
being direcLed by the superior, exercis-
109, perhaps abusing, discretion. 

Id, ·at 35-36, 73 S.C!.. at 967.:.968. 

and the only ground for suit is the'contention 
that the same Cbilduc;t by a private individual 
w()uld be tortiolls, or that the statute or regu. 

'Iation authorizing' the project was invaiid. It 
is also deSIgned to preclude' application of the 
bill to' a claim against a regulatory agency: 
such as the Federal Trade COlTlmission or the 
Sec\!rities and Exchange Commission, based 
upon an alleged apuse of discre~ionary au .. 
thority by an gfficer or employee. \\'hether or 
not neJl:ligenCe is alleged to \;lave been in­
volved, 1'0 tak.e anothl'r example. claims 
,based upon an allegedly negligent e1(ercise by 
the Treasury Department of'the blacklisting 
or freezing powers are also intended to be 
excepted. The bill is not intended to autho. 
rize it suit' for damages to test the validity 'of 
or provide a remedy on account of such dis. 
,cretionaryacts even though negligently per­
formed and involving anabusl' of discretion. 
Nor'is it desirable or intended that the consti­
tutionality of legislation. or the legality of a' 

97-844 0-82-8 

age certainl 
an xtreme y roa Interyretation 0 t e 
rpj>lication of the {'XCTpptjOp, it· has beep. 
lirnited by subsc9uen~ decisionf wbje? fa- . 
Vo'r deeper' analYfii;. As, so "ably 'Put by 
J u,dge Goldberg:' . ~ , ' . 

The description of a discretionary func­
tion in Da/ehite permits,the interpreta­
tion that· any federal official vested 
with decision-,;.making power..is thereby 
invested with sufficient. discretion for 
t.he government to withstand suit when 
those dccisions~,go awry.. Most con­
scious acts 'of any .person whether he 
works' for the governll1ent or not, in­
volve choice. Unless government offi­
cials (at no matter. what echelon)make 
their choices by flipping coins,. their 
act.s involve discr.etion in making deci­
sions. 

If the Tort Claims Act is to have the 
corpuscular vitality to cover anything 
more than automobile accidt!nts in 
which gover.nment officials were driv­
ing" the federal courts must reject an 
absolutist interpretation of. Da/ehite 

rule or regulation should be tested through 
the medium of.a damage suit for tort. How. 
,ever,' ~he common law torts of employees of 
regulatory agencies would bE! inc\uoedwithin 
the scope of the bill to the same extent as 
torts of nOilregulatory agencies. Thus, sec. 
tion 402(5) and () 0); exempting claims aris. 
ing from the administration of the Trading 
With the .Enemy Act or the fiscal operations. 
of the Treasuri', are not intended to exdud.e 
such commori:"Iaw torts as an automobile 
collision caused by the negligence of an em. 
ployee of the· Treasury Department or other 
Federal agency administering those func­
tions." 

H.R.Rep. No. 2245,77thCong., 2d Sess .. p. \0; 
S.Rep. No. 1/96, 77tl) Cong., 2d Sess., p. 7; 
H.R.Rep. No. 128i, i9th Cong., 1st Sess., pp. 
5·6; Hearings before House Com, on JudiCiary 
on .H.R. 5373· anp ·H.R, 6463, 77t.h Cong., 2d 
Sess.,.p. 33. See 346 U.S. at 29-30 n.21, 73 
S,Ct. at $4·65 n.21. 
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Smith .... Unitc1 States, 375 F.2d 243, 246 
(5JD'Cir. 1967). 

'One' of thc first analytical a'j}proaches 
utilized by the Courts was suggested in 
Dalehitc as the "planning level-Qpera­
tional level" distinction. Id. at 42, 73 
S.Cl. at 971. See Indian Tov.·ing Co. v. 
United States, 350 U.S, fn, 64, 76, 76 S.Ct.' 
122, 124, 130, 100.L.Ed. 48, 53,59 (1955).7 
This approach obviO\~sly looks to the level 
at which the activity complained oCtook 
place as being inrlicative ,of the proper 
result. &e Fair \'. United States, 234 
F.2d 288, 293 (5th Gir. 1956); Cohen v. 
United States, 252. F.Supp. 679, 687 
(N.D.Ga. 1966), re\·'d. on other grounds, 
389 F.2t1 689 (5th Cir. 1967); Flcishour V. 

United States, 244 F.Supp. 762, 766 (N.D. 
Ill. 1965), aff'd, 365 F.2d 126 (7th Cir.), 
ccrt. denied, 385 U.S. 987, 87 S.Ct. 597, 17 
L.Erl.2d 448 (1966).8 Unfortunately such 
a standard is, conciusionary ancl does not 
really aid the process. Rather, 

[i]t may be a makeweight in easy 'cases 
where of course it is not needed, but in 
difficult cases it proves to be another 
example of a distinction "so fincspun 
and capricious as ~o be almoRl incapa­
ble of being helrl in the mind for ade­
quate formulation." Mr. Justice 
Frankfurter for the Court in Indian 
Towing, supra, 350 U.S. at 68, 76 S.Ct. 
at 126, 100 L.Ed.at 55. Such nonstatu­
tory "aids" \,0 construction tend to ob­
scure, to l.imit, or cven to replace the 
st.andar~s whose meaning they are sup-

7. Indian TO\\'ing involved an action for negli­
gencE' against the Coast Guard for the negligent 
operatIOn and maintenance of a lighthouse. 
The government conceded. and thE' court con­
curred. that the activity was "operational." 
The court held that oncE' the Coast Guard had 
exercised its discretion to operate a lighthouse 
at a certain place it was obligated to· use due 
care t6 keep it in working order and to dis:' 
cover. repair or warn of malfunctions. 350 
U.S. at 69. 76 S.Ct. at 126. It is significant that 

';'1 
" 

1/ 

posed tei clarify. [citations omitted] It 
must be remembered that the question 
at hand here is the nature and quality 
of the discretion involved· in the acts 
complained of. 

Smith v. United States, 375 F:2da't 246. 
On' the strength of this conclusion, we 
must look deeper into the purposes ex-, 
pressed by (he FTCA to extract the sense 
of t:hematter and upon this attempt. to 
build a workable standard. . 

In .,d~vel~ping a practical analytical 
framework for determining the nature 
and quality of the' discretion involved, 
certain broad principles must be kept in 
mind. 'e have been instructed to con­
strtl-lc the 1 ra Y In on cr 0 Im­
plement its broad purpose and to avoitt 
re~tricting the consent to·be sued by cx­
pansive construction of exc,cptions. See, 
e. g,.Indian To .. dng Co . .... United States, 
350, U.S. 61, 64-65, 76 S.Cl. 122, 124, 100 
L.Ed. 48, 48 (1955); United SLates v. Yel­
lvw Cab Co., ,340 U.S. 543, 550, 71 S.Cl. 
399, 404, 95 L.Erl. 523,530 (1951); United 
St.'ltes v . .4.ctnaCasuaJty & SureLy Co., 
3~8 U.S. 366. 38:~, 70 S.Cl. 207, 216, 94 
L.E<1. 171 (1949). Sec also Win..,ton ~'. 

United States, 305 F.2d 253, 270. (2d Cir. 
1962) (en bane). We have arso been ad­
monished that the newness of the area 
should not operate as an 'obstacle to the 
impositi/m of liability for "the very pur­
pose of the Tort Claims Act was to waive 
the government's traditional al1~ncom­
.passing immunity from tort actions and 

'. 
the dissent In Dalehile became the majority in 
Indian Towing. 

8. The Cohen and Fleisliour courts allowed the 
initiation of a SUil by prisoners against prison 
officials for· negligence in pr9tecting plaintiffs 
from assault anc! injury by others prisoner);. 
Fair involved an action to recover for the death 
of three persons shot by a homicidal. apparent· 
Iv mentallv disturbed. Air Force officer after 
bf>ing negiigently released from an Air Force 
liospital. 

" 
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to establish novel and unprecedented gov­
ernmEmtal liability." Rayonier, Inc. v. 
United States, 352 U.S. 315, 319, 77 S.Ct. 
374, 377, 1 L.Ed.2d 354, 358.(1957). With 
these instructions in mind we turn to an 
overview of the particulars of the parole 
process, 

III. ' 

" " Under ,the statutes in effect in 1973, 
the .Board of Parole was an organ of the 
Department of Justice consisting of eight 
members appointed by the President with 
the advice and consent of the Senate;~ 18 
U.S.C. § 4201 (1970). Cert.ain basic'statu­
tory terms and conditions were placed on 
the Boaril's i1cclslonmakmg and on a prls: 
oner's eligibility for parole. :SpeCIfically, 
18 C.Kc; § 4202 (1970) provided that: 

A Federal prisoner, other than a juve­
nile delinquent or a committed youth 
offender, wherever confined and serv­
ing a definite term or terms of over 
one hundred and eighty days, whose 
record shows that he has observed the 

.rules of the institution in which he. is 
confined, may be ·released ~'n . parole 
aftl!r serving one- third of such term or 
terms or a~tcr serving fifteeh years of 
a life sentence or, a sentence of over' 
forty-five years.' "." . 

Further, 18 U.S.C. § 4203(a) '(1970) pro-
vided ,that:. . , 

If it appears to the' Board· of Parole 
from',a repor.t by the pro~r institution­
al officers or Upon application' by ,a 
prisoner eligible. for ,release 'on parole, 
that there isa reasonaole probability 

,. In 1976 thl? .Board became an independent 
&gency with nine members. designated the Unit­
ed States P~role C:ommissiQn. parole Commis-

that such prisoner will live and remain 
at liberty without violating the hl\\'~' 
and if in the opinion of the Board such 
release /' is not incompatible with the 
welfare of society, the Board may in its 
discretion au~horize the release of such 
prisoner on parole. '" . 

Such parolee. shall be ailowed in the 
discretion of the Board, to return to his 
home, or to go. elsewhere, upon such 
terms and conditions, including person­
al r~porls from such paroled person, as 
the Board shall prescribe, and to. re-

. main, while on arole, in the leg~ 
t an under t e contro ~ t e. -
torl1ev General Irntil the eXpiratIOn 6 
the maximum term or terms for which 
he was sentenced .... . . 

~n essence, parole dtcisionmaki;t,:!g und§: 
t se statutes was bounded bv a thresh­
~d~e d 
a duty to protect the welfare of societ\' 
• r ' .... 
m the process of determining the moment 
when ~ pri!;!oner had become·rehabilitated 
and Ull.l,s, likely to live at liberty without 
violating the l~ws. . .. 

The :Board, pr.ior,·to 1973, exercised its 
powers in a largely unst~uctured manner. 
All release. decisions were made'by mem­
bers of the Board' after hearings with the 
'ifJma~ and the,institutional case worker. 

. Proj~ct, Parole ~leasc Decisionmaking 
And The Sentencing Process, 84 YaleL.J. 
810, 820 (1975). The _hearing stage had 
been traditjona1\y used by decisi90makers 
to ouser\le:lhe inmate in, order. to detect 
signs or rehabilltation. Parole decisions 
were made withp~t reference to 'formal 
7riteria and policies but purely ui!oQ.,the 
J~gm~nt of the, Board member making 

sion and Reorganization Act. PUb.L. No. 94-
233. § 2. 90 Stat. 219 (1976) codIfied at 18 
U.S.C. § 4202 (1976). 
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psychological oiagnosis and progno'sis. 
ret:. As a result,=tM euara; were tuaCne 
to review such decisions, especially on 
constitutional grou~ds,J·. in the event of 
parole <ktliill.- See, e. g., Scarpa v. U.S. 
Board of Parole, 477 F.2d 278, 280-82 
(5th Cir.) vacated for consideration of 
mootness, 414 U.S. 809, 94 S.Ct. 79', 38 
L.Ed.2d 44, dismissed as moot, 501 F.2d 
992 (5th Cir. 1973); Tarlton \'. Clark, 441 
F.2<l 384, 385-86 (5th Cir. 1971). How­
ever, judicial and scholastic criticism of 
this system grew due mainly t? the large 
volume of release hearings and the lack 
of due process, or even explanation, ac­
corded the inmate by the system.1I 

In order to recLify this situation; the 
Board ')f Parole, in 1973, established spe­
cific "guicielines for decision-making" 

10. Thp.conH'xl of a constitutional or section 
I !183 cballt'l1gl' to the Board's deciSIOns even 
undfr the p[!'sem system, IS compiftelY difrer' 
ent fr0m that presl'nted under the FICA. See 
SFi5illd \', Crawford, ;)!19. F.2d 66!> .. 66;; 70 <5th 
Cir. 1979); Brown \'. LundWfm: q28 F.2d 1050. 
1055 (5th Cir). cen. dl'nled. 4'29 U.S. 917, 97 
S.Cl. 308. 50 L.Ed.2d 2M3 (1976); pact: \'. Ala. 

, Bd. of Pardo;ls and Paroles, 409 {Supp. 478 
(M.D. Ala.) afFd 548 F.7d 354. (5111 Cir. 1976). 

I I. See, e. g .. Project, Parole Release DeCIsion· 
makillt.: and the Sentrncing Process. 84 Yale 
L.J. 810. 821, n.48 (1975); Dawson. The Deci· 
sion to' Grant o~ DeTlY Parole: A Scudy of 
Parole' Criteria In Law and Practice, 1966 
Wash.U.LQ. 243. 244. 

12. See 28 C.F.R. § 2.20 ( I 979). 
13:, The format wasiaqopted nationwide after· a 

pilot project. See 38 Fed.Reg, 26652-57 (Sept. 
24. 1973); 38 fed.Reg. 31942·~'" (Nov. 19. 
1973). They fire currently fount with only 
minorrl'\'isiofl. at 28 C.F.R. §§ 2. 1·2.59 (1979). 

14. Aischuler. Sen,cencm/: 'Refqrm and Parole 
R?lease Gllidefines, 5 Il',CpJo};,;Re\:. 237, 237 
38. 241 (1980): Project, supra, note II, at 823· 
'24. 

The foIlo\"'ing' examples are listed in 28 
C.F.R. § 2.20: 

consisting or two basic indices on which 
inmates are scored in all parole determi­
nations,12 These' indices, the "offense 
severity" rating and "salient factor 
score", form the axis of a matrix. At the 
intersection of' each factor/severity cate­
gory on the matrix is listed a range of 
months representing the amount·of time 
an inmate ~aving these characteristics 
and offense rating could expect to be 
incarcerated prior to parole}' The of­
fense severity scale was derived by aver­
aging, on a one to six scale, evaluations 
by Board members andexami.ners of the 
seriousness of typical offenses commonly 
seen by the Board. As such . the scale 

. . constitutes the Board's own subjective 
evaluation 'Of thecrim,inal behaVior ,inde­
pendent of the legal definition or sen­
tence length. It The salient factor score is 

Low 

Alcohol' or cigarette la"" violations, including 
tax evasion (amount of tax evaded less than 
S2.0oo}I. 

Gambling law violations (!l0 managerial or pro· 
prietary intp-rE'st) __________________________ _ 

illiCit drugs. simple possession _______________ _ 

Marihuanafhashish. possession with intent to dis· 
tribute! sale [very small scale (e. g., less than 10 
Ibs, of marihuana/less than lib: of hashish/less 
than .01 liter of hash oil)}. 

Property offenses (theft, income tax evasion, or 
'simple possession of stolen property) less than 
$2,000. 

Low Moderate 

Counterfeit currency' or other medium of exchange 
[(passin~/possession) less than S2,000). 

Drugs (other than sPeCifically categorized), pos· 
sessl.on with:: intent to distribute/ sale (very 
small scale (e. g., less. than 200 doses)]. 

Marihuana/hashish, possession with intent to 
distribute/sale (small scale (e. g., 10-49 Ibs. of 

, marihuanalJ-4.9 Ibs. hashish/.Ol-.M liters of 
hash Oil»). 

·.cocaine, possession with intent to distribute/sale 
{very small scale .(e. g .. less than I aram' of 
100% purity, or equivalent amount». 

; 
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an actuarial' device used. to predict the 
risk or 'repeat behavior based upon nine 

Note 14--Continued . 

Gambling law violations...-managerial or proprie. 
tary interest in sm;tll scale operation [e. g., 
Sports bopks (estimated. daily gross less .than 
$5,000): ,Horse books (estimated daily gross less 
than SI,SOO): Numbers bankers (estimat~d d~ly 
gross less than.S750)]. 

Immigration law violations. __________________ _ 

Property offenses (forgery/fraudfth~ft from mail/ 
embezzlemelltlinterstate transportation of sto­
len or forged seculilies/receiving stolen property 
with intent to resell) I!!ss than $2,000. 

Moderate~ 

Automobile theft (3 cars or less involved and total 
value does not exceed SI9,999)2. 

Counterfeit currency or other medium of exchange 
[(passingf possession) S2.000-SI9,~9). 

Drug:; (other than speCifically C41tegorized)i pos. 
session with intent to distribute/sale [small 
scale (e. g., 200-999 doses»). 

Marihuana/hashish, possession with intl'nt to dis. 
tribute/sale [medium scall' (e. g., SO-19.9 Ibs. of 
marihuanai5-19.9 Ibs. of hashish/.05-.19 liters 
of hash oil)]. 

Cocaine. possession with intent to distribute!sale 
[small scale (e. g., 1.0-4.9 grams of 100% purity. 
or equivall'nt amount)]. 

Opiates, possession with intent to distribute/sale 
[evidence of opiate addiction and very small scale 
(e. g., less than 1.0 grams. of 100% pure heroin, 
or equivalent amount)]. 

Firearms Act, possession/purchase/sale (single 
weapon, not sawed·off shotgun or machine 
gun). 

Gambling law violations-managerial or proprie. 
tary interest in medium scale 'operation '[I!. g., 
Sports books (estimated daily gross$S,OOO-SIS,. 
(00): Horse books (estjmated daily gross St,. 
5OO-S4,OOO): Numbers bankers (estimated daily 
gross S7SO-S2,OOO}). 

Property offenses (theft/forgery/fraud/embez. 
z1ement/interstate. transportation or stolen or 
forged securities/income tax evasion/receiving 
stolen property) '$2,Ooo-SI9,999. 

Smuggling/transporting of alien(s) 

High 

-- .......... _- ...... _-­
", 

"( '" 
Carnal knowledge J ___ •• ____ ~ ________________ c 

Counterfeit currency or other medium o'fexchange 
[(passing/possession) $20,000!.sl'oo,OOO). 

Counterfeiting [manufacturing (amount of coun­
terfeit currency or other medium of exchange 
Involved not exceeding $100,000»). 

statistically determined p(!rsonal charac­
teristics -relevant to such predictions}' 

Drugs (otller than ~pecifically listed), possession 
with intent to distributel.sale [mediulJI scale (e. 
g., 1.000-19,999 doses)]. 

Marihuana/hashish, possession with intent to dis. 
tribute/sale [large' scale (e. g., 2~J.999 Ibs.of 
marihuana/20-199Ibs. of hashishi.20-1.99 liters 
of hash oil)].. ' .. ' .. 

.coCaine, possession with intent to di~tribute/sale 
[medium scale (e. g., 5-99 uams of 100% P~rity, 
or equivalent amount)]. 

Opiates, possession with intent to distribute/sale 
[small scale (e. g., less than 5 g~ams of 100% 
pure heroin, or eqllivalent amount) except as 
described in moderate]. 

F,irearms Act, possession!purcl1ase/sale (sawed. 
off shotgun(s), machine gun(s), or multiple 
weapons). . . 

Gambling law violations-managerial or proprie • 
tary interest in large scale operation [e. g., 
Sportsbo'oks (estimated daily gross mor:e than 
SIS,OOO): Horse books (estimated daily gross 
more than $4.000): Numbers bankers (estimated 
daily ~ross more than $2,0(0)]. 

Involuntary manslaughter (e. g .. negligent homi. 
cide) ______ • _________ ._ .••• _._ ••••• ______ _ 

Mann Act (rio forcl!-{'ommerCial purposes)' . _ . __ _ 
Property offenses <theftlforgery/fraUd/embezzle.· 

menl1interstatl' transportation of stolen or 
forged securitieS/income tax evasion/receiving 
stolen property) S20,oo()..$ I 00,000. 

Threatening communications (e. g .. maillphone)-­
, not for purposes of extortion and no other overt 

act.' ' 

Very High 

Robbery-{I Cir 2' instances) .•• ______ .::. __ ... __ _ 
Breaking and l'ntering-armory ,with intent to 

ste,1I1 weapons ______ '- ___________ ~. ______ ~ __ _ 

Breaking and enteringfburglal')'-residence: or 
breaking and entering of other premises with 
hostile confrontation with victim. 

Counterfeit currency or other medium of exchange 
[(passing/po~session)--more than SIOO,ooo but 
not e,l(ceeding$5QO,OOO). 

Drugs (other than specifi~ally listed), POssession 
with intent to distribute'sale [large scale (e. g .• 
20,000 or more doses) except as described in 
Greatest I). 

Marihu'-na/hashish: .possession with intent to 
distrjbute!Silll' h:ery large scalp, (e., g .. 2,000 Ibs. 
or more of marihuana/200 Ibs. or more of hash. 
ish/2 liters or, more of h~sh ~il)). .' 

Cocaine, possession with intent ,to .distribute/sale 
[I!lrg~ scale (e. g .• 100 gra~s or m~re of 100% 

15. See note 15 on slip op. page 3362. 
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Note 14-Continued 
purity. or equi~alent amount) except .lIS d~. 
scribed in Greate~t I]. . . 

o iates. possession with intent to dlstnbute/sale 
~n1edium ~cale or more (e. g .• 5 grams or more 
of 100%' pure heroin. or equivalent amount) ex· 
cept as described in Greatest IJ.: , 

Extortion '[threat of ptiysical harm (t& person or 
properiy)),' __ - - - - - -- - - - - - -, - .. ': .• - -" - .... --

Expk>slves. possessiOri/transportatlon .... - .. - .. 
Property offenses (theft~forge?,/fraud/embezzle. 
, ment/interstate transportation' 'of stole~. or 

f ea securities/income tax evasion/receIVing 
s~:ren property) more than '$100,000 but not 
exc~eding $500.000. 

, Greatest I 

Aggravated felon>'}e,.,g.:robbery:: ":,,eap'on ~red o~ 
injury of a type riormally requmng medical at 
tention), . 

Arson or explosive detonation [involving potential 
risk of physical injury to ,person(s). (e. g., premo 
ises occupied or likely to be, C!'zc,-!pled}-no ser· 
ious injury occurred]. . 

Drugs (other then specifically listed). poss~ss.lon 
v.~th intent to distribute/salE' [managenal or 

, propri~tary interest and very large scale (e. g .• 
offensE' involving more than 200.0~ do.ses)]. 

Cocaine, pqssession with mtent to dlstnbutf'/sal~ 
[managerial or proprietary interes~ ,!nd ver) 
large scale (e. g .. offense im'ol\:ing m?re than 1 
kilogr'am of 100% purity. or equlvaI~nt .amount»). 

Opiates, possession with intent, to dlstnbute/sal~ 
[managerial or proprietary mteres~ and veo 

,.Iarge scale (eo> g .• offense- involving mor~ than 
50 grams of 100% pure heroin, or equivalent 
amount»). i 

Kidnaping [other than listed 10 C!re.atest II; 
limited duration; and no harm t,o vlct!m (e. g:, 
kidnaping the /Inver of a truck dunn.g a hi' 
jacking, driving him to a secluded location, and 
releasing victim'unharmed)]. 

Robben' (3 or 4 instances)' -~------ .. -- .. -:-,"­
Sex act-force [e. g .. forcible rape or'Mann Act 

(force)l ____________________ ._ ........ _ .... 

Voluntary manslaughter (unlawful killing of a 
human bemg without malice; sudden quarrel or 
heat of passion). '\1 

Greatest II 

Murder: .... _ ......... - .......... - • " .... - ~ - . 
Aggravated, felony-serious. irijury (e. g., robbery: 

'injury involVing 'substanti~I' .nsk of de,ath, or 
protracted disability. or disfigurement), ~r . ex· 
treme cruelty Ibrufalitytoward victim. '. 

,Aircraft 'hijacking _____ :.~_ .. ~_"_-' ___ " ______ .~ __ 

Espionage_ J" ____ ": ___ - - -: - -'- - --:- - --, - .'-- - ---

Kidnaping (for ransom or terrorism; 35 hostage; . 
or harm to victim) ------------------------. 

'Treason __ ~---------------------------------

15. Hoffman & Adelberg, The Salient Fac/or 
Score: A Nontechnical O\;erview, 44 Fed.Prob., 
44, 44 (Mar. 1980); Project. supra, note 11.. at 
824~25. The ilems considered in compulmg 
the" score, a group characterization, are also 
contained in 28 C.F.R. § 2.20: 

SALIENT FACTOR SCORE 

Register Number _. _________ ; - - - - -- - -. - -- ----

Name ___________ ~ ____ --- - - - -- --~. - - - - -- -- --
Item A . __________ • ___ .~'_' __________________ 0 

No prior convictions (adult or juvenile) = 3 
One prior conviction = 2 , 
Two or three prior convictions :::' 1 

.. Four or IlUlre prior convictions = 0' 0 
Item B ___ ~ ___ " • _. ______ •• - - - - __ - - - - - - - - --

No prio'r commitrnents (adult or juvenile) = 2 
, One or two prior commitments = I ' 

Three'or more'prior commitments = 0 

Item C •• ------.-.-------------.---<1.---- 0 
Age- at behavior leading to first commitment 

(adult or juvenile): 
26 or older = 2 
18-25 = I 
17 or younger = 0' , 

Item D _~ __ ._." ____ _' ____ • __ • ______________ 0 
Commitment offense did not involve auto theft 

or check(s) (forgery/larceny)= I • 
Commitmentoffensl! involved auto theft '[Xl, or 

check(s) [y], or both IZ) = 0 ,0 
Item E ______ • __________ - _. ______ - - - - • - ---

Never had parole revoked or been committed for' 
a new offense while' on parole, and not a 
probation violator lhis time = I 

Has had parole revoked or been committed for a 
'nE'W offenSE: while on parole [X), or is a proba· 
tiori yiolator this time [YJ, or both IZ~; ::: 0 ,0 

Item 'F __ • _______ : _~ ___ '_ •• ___________ • ___ _ 

No history of heroin or ,opiate dependence = '1 
Otherwise = 0 ' " '" 

Item G _~ •... __ , ________ ._. ___ • ____ • _____ ~_o 

Verified employr!1ent (or fuJI· time school attend· 
ance) for, a total of at I,east 6 months during 

, the last 2 years in the,community = ,I; ',' 
, Othern'ise = 0 .. 
Total Score ___ : _. _ ~ .• ___ . __ . ~ _______ " _____ 0 

NOTE: For purposes of the Salient Fa'ctor Score, 
an instance of criminal behavior' resulting in' a 
judicial determination of guilt ?r an admission. C!f 
gUilt before a Judicial bOdY sh~ll, be treated lis,!f • 
cOI>viction, even if a conviction is ,not formally 
entered. 
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The salient factor scale jl? ,b~edon crilc­
ria, in mai'1, a"'ailahle at the time of 
sentencing and remains generally con­
stant during the entire period of confine­
~ent, Neither index measures the in­
-mate's rehabilitation, progr,ess or adjust­
ment in order to determine the time for 
his release}' Further, the time ranges 
utilized in the matrix represent' a historic 
average of time actually served before 
parole by inmates with these factor/sev­
erity characteristics which w~re a~opted 
by the Board' as the basis for future 
parole determination}? , 

This new procedure represents an 
abandonment of the original conccpt of 
parole release justified upon its rehabili-

,tatiVe effect ana based upon expert eval­
u tion cletermining- the ro >er mome 
re!ca::;{! un( cr t lC statutory manclates.18 

The only element of the onlJ1nal concept 
retaine<1' in the regulations is' found in the 
provisions of Sec'lion 2.20(c) for 'iiecjsi2!!s 
outsiO(l tbs' ~jdp1jp(u~ in cf1rfr1jp i.Dc:t~~­

es:1' Hg')l'ere!7 '?e~c d#viation~ m1lc:r~i~ 

Note 15......;.(;ontinued . 
A score of 11- 9 IS "\'ery good'~. 8 ,6' is :"good", 
5·4 is "fair" and 3'-0 is "poor". The four 
categories for which time range guidelines are 
provided, Id. 

16. Alsc,huler, supra note 14, at 238-39; Project, 
supra note II, at 825. ' 

17. Project, ,supra note I I, at 825. The ran!,!es 
werE' developE"d originally by researchers based 
on a mE"dian derived from a, sample group reo 
leased between August 1970 and June 1972. 
Adjustments have bE"E"n made by Board memo 
bers based on statistical feedback or their own 
judgments. Id. at n. 74. The guideline table 
was.developed through research'by the Nation­
al Council on Crime and Delinquency. Id. at 
n,60., 

18. Alschuler, supra note 14, at 238. The :au­
thor questions whether the guidelines r~move 
tht', rea~on for thl' Parole Board's exi5tence. 

, Indl'('d: m('mh('rs of til!' Board have ~tall'd thM 
'dett'nnining the appropriate mOlllent of releasE" 

s,l!.l!llOrted in writing and appear. to be 
very mli'cti Lhe exception.20 The informa­
tion considered hy the fieil'rtng examiners 
in making their .determinations includes 
rei)orts from institutional staffs" p~ior 
criminal '~nd .parole record l presentencing 
investigations, sentencing recommenda­
tions and reports of physical, menlalor 
psychiatric examinations. 28 C.F.R. 
§ 2.19 (1973). From these records the 
salient factor score and offense 'severity 
rating are determined as well as any jus­
tification for a recommendation outside 
the guidelines. Heari.ng interviews ap­
pear to operate to confirm the records, to 
amplify ambiguities and to communicate 
thc examiners' decisions.21 

The present 'system has 'been said to 
"structure discretion" and to reflect 'a 
change in the system's goals 'a\\'ay from 
individualization to\vard equality of 
treatment under generalized rulcs.22 

This appears to be a valid characteriza­
tion. As a result of this standardization 
the process certainly lakes on a fixed and 

is beyond them. Id. See Project, supra note 
11. at 826. . 

9. 28 C.F.R. § 2.20(c) (1979) suggests that vio· 
lations of assaultive behavior or acts of reo 
peated parole failures may warrant a decision 
outside the guid~lines. Other examples appear 
[0 have been suggE"sted but are no longer in­
cluded in the TE"gulations. See Project, supra 
note II. at 825 and n.78. 826 and n. 9. 
. v. er 1973 and March 1974, the 
period during which Whisenhant was r~leased~ 
91,4% of initial parole hearing decisions were 
within the guidelines. 4.5% were above, 3.8% 
were below. Project, supra note II, at n.75. 
See also Brown v. Lundgren, 528 F.2d 1050. 
1055 (5th Cir.). cen. denied. 429 U.S. 917, 97 
S.Cl, 308. 50 L.Ed.2d 283 (1976). 

21. See Project. supra note II. at 829-30, 831-
833, n:l03 {1< 104.833·34. n.107 & 109. ' 

22. Hoffman &. Dego~tin, Parole Decisionmak­
, in/-:: , Structurinp Discretion, 3R Fed. Prob, 7 
(D('c, 1!)74); Hoffman & AdelherR. slIpra nnle 
IS, at 44. ' , 
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mechanical flavor, with the rendcringof 
delcrminations made in a somcwhat min­
isterial manner and at a lower adminis­
trative Icvel than previously.Z3 Yet tlUs 
characlcrization is merely thc--Starting 
pOint Jor-oar amUysiS" § the denoue­
mcnt. 
...:.. IV. 

The crux of the concept embodied in 
the discretionary' function exemption is 
that of the separation of powers.%5 Satel­
lil.e principles, which are perhaps only 
manifestations of the concept in practical 
terms, are the ability of the judiciary to 
adjudicate the claims made 2' and the 
ability of the administrators to go'vern by 
aggressive and effective decisionmak­
ing.27 Balancing these concerns is clearly 
the thrust of previous efforts to formu­
late a standard by reference to "plan­
ning-<>perational" or "discretionary-min­
isteril!-I" distinctions.28 

As ably put by Judge McGowan, such 
tesls arc 

more concerned with trying to distin­
guish hetween the functions performed 

23. Commentators ha\'e indicated that two 
typt's of decisions are made in the parole proc· 
E'ss: paroll' polin' decisions set b\' the Board 
members and indi\'idual case decisions delegat­
ed to hearmg examiners. This division of labor 
lea\'t's the Board m!'mbers free to focus on 
policy making adjuslmt'nts. monitoring and ap­
peals. Hoffman & Degostin. supra note 22. at 
7 II. 

24. Cf. While \'. United Slales, 317 F.2d 13, 16 
(4th Cir. 1963). (each case must be measured 
against the broad spectrum of government ac­
tivity). 

25. See James. The Federal Tort Claims ACI and 
lhe "Discrellonary Funclion" £'l:ception: The 
Slugj!ish Rerrf';!1 of an Ancient Imm(mi!\'. 10 
U.Fla.L.Re\'. 184. 184 (1957); Note. Sepa;alion 
of Powers and lhe Discrelionar\' FunclIoll E.'I:­
ceplion: PolWcal Que.~lion in 'Tort Litigation 
Aj!;!inst thE' Government. 56 Iowa LRev. 930, 
946 (1971). . 

There is e\'idE'llce in the legislative history to 
support this. When the present language was 
substituted for an earlier laundry list provision 
exempting specified activities from the FTCA, 

within anarca of readily recognizable 
governmental resl>onsibility, than with 
undertaking to define precisely where 
the boundaries of .that area lie. And, 
with such r.unclions so identified and 
diUerentiated, it next inquires whether 
an injury inflicted as a consequence of 
one of suc'fi functIons can be subJected 
to JudIcIal redress without thereby 
je<i[illRltzl nit (riC 9 dUll? a::~ C1 DClency 
of government Itsel. .ilm~terlal"" 
connows the *5-/''''&0 of pOlicy i!i 1-
tin& from its formulation ThlS_flJ 

turn sug csts differences in the de e 
of cretion an( JU gwent invo ve In 

the particular goyernmental ?ct. 
,Where those elements are important, it 
is desirable that they operate freely 
and withouf: the inl}ibiting int1uence. of 
potential, legal liability aSserted with 
the advantage of hindsight. 

Elgin \'. District of Columbia, 337 F.2d 
152, 154-55 (D.C. Cir. 1964). 

lL w~uld certainly be valuable to artic­
ulate relevant criteria to be weighed by 
the' t.rial courts in the context of the 

an Assistant Attorney General explained the 
change by observing that: 

the cases embraced within {the new] 
subsection would have been exempted from 
{the prior] bill by judicial construction. It is 
not probable that the courts would extend a 
Tort Claims Act into the realm of the validity 
of legislation or discretionary administrative 
action. but H.R. 6463 makes this specific. 

Hearings on H.R. 53i3 and 6463 before the 
House Commit lee on llle Judiciary. 77th Congo 
2d Sess. 29 (1942) (statement of Francis M. 
Shea). See Blessing \', Uniled Slales. .:.47 
F.Supp. 1160. 1171 (E.D. Pa. 1978). 

26. See James, SUp,-c1 note 25 at 184. The basic 
problem is that obviously tort law "furnishes 
an inadequate crucible for testing the merits of 
social. political. or economic decisions." 447 
F.Supp. at 1170. 

27. .see United Slates \'. Muniz. 374 U.S. 150. 
163, 83 S.Cl. 1850. 1858. \0 /...Ed.2d 805, 815 
(1963). Note. supra note 25. at ~,2--43, 95Q .. 51. 

28. See Dalehite \'. United Stales. 346 U.S. 15, 
35 36. 42, 73 S.Ct. 956, 967- 968. 971. 97 L.Ed. 
1427 (1953); Note, supra note 25, at 950. n.IOS. 
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circumstances of each case which would 
account for and protect each pol' . 'd" ICY con-
Sl eratlOn raised oy the existence of thO 
ex em t' . IS pion m a. statute designed to ease 
t~~ burde~ of g?vernmental injury on. 
cItIzens. &:>ee White v. United States 317 
F.2d 13,. 16 (4th Cir. 1963). ~e' also 
Evangeilcal United 'Erethrcn Church 
State, 6~ Wash.2d 246,255,407 P.2d 44~: 
445 (1965); Bellavance ~'. State, 390 So 2d 
42:; (Fla. 1st D.C.A.1980), Therefore, ~e 
whl attempt to delineate some of the 
facto~ relevant to our inquiry without 
proposmg a precise litmus paper test. 
See Hendry v. United States, 418 F.2d 
774, ~82 (2d Cir. 1969). The approach we 
take I: bas~ upon a pragmatic interest 
analYSIS whIch seeks a delicate b I bet " ~ ,a ance 

ween actIVIsm and restraint, with-
out the conclusory application of labels.30 
The most apt analogy is found, at least in 
;-gard to weighing institutional factors 
~n the Supr~r.ne Court's approach to th~ 
Issue of polttlcal questions as set out in 
Baker ~'. Carr, 369 U.S. 186 217 8" S Ct 
691, 7~O, 7 L.Ed.2d 663 (1962).31' To ~hi~ 
al1alysl~ must be added the consideration 
of the mterests of the injured party since 
the spread .of ,mon.eLary losses 'among the 
taxpayen- IS the principle concern of the 
FTCA. Set? Indi;m Towil1g C.o. v. United 

29 .. See ~E'?erally. Johnson, In DefensE' of Judi-
CIal ACCiI'Ism. 28 Emory L.J. 901 (1979). 

30. W. Prosser. H;!ndbook On The Law Of 
Torts. § 132. at 988 91 (4th Ed. 1971)' NOle 
supra note 25, at 952 n.105· 447 F S' • 
1168. . ',. upp. at 

3'1.. The CO~1rt Cit.ed certain prominent formula­
tions. ~he ~ne~tncable existt'nce of such would 
result m dIsmissal. They are: 

ftate..'i, 350 U.S~ 61, 64-65, 76 S.C~. 122, 
24,. 100 L.Ed. 48 (1955); Downs V. Unit­

ed States, 522 ,F.2d 990, 998 (6th Cir. 
1975); Smith V. United States 375 F 2d 
243, 248 (5th' Cir. 1967),~ , . 

[3J Considering initially the injured 
party, the court should review the nature 
?f. the loss imposed by the governmental 
mJu? The more serious, in terms of 
phYSIcal or me'ntal impairment, and iso­
lated the loss the Closer the question be­
comes as to whether the individtlal can be 
expected to absorb the loss as lncidentt 
an acceptable social. or political risk o~ 
governm~ntal activities.:J3 Other factors 
to ~ weIghed are the expectation of the 
publIc o~ the injured p?-rty and the na­
:ure 0: the reliance, whether ba~ed upon 
a consIstent level of governmental activi­
ty or upon the party's lack of foresight. 
H~wever,deep analys,is of these consider­
atlo~s would be more significant in the 
neg.lIgence phase of t~e cpurt's. petermi­
n~tlOns. A further point (Jf consideration 
mIght .. be the existence of alternative 
~emedles or compensa.tions for the in­
Jured p~rty,:J.C since the dearth of such 
alternatIves was a primary reason for the 
enactment of the FTCA.3S 

lution ..... il~out expressing lack of the' rE'spt'ct 
due coordinate branches of government· or 
an unus~~1 need for unquestioning adher~nce 
to a p?h~lcal decision already made: or the 
!'otenuahtyof embarrassment from multifar­
IOUS pronoun~ements b~ various departments 
on one question. ' 

.369 U.S. at 217. 82 S.Ct. at 710. 

32. See Note. supra nOle 25 at 976 78. .• 

33. Id. at 977. See Downs \'. Uniled Stales 522 
F.2d 990, 998. 1003 (6th Cir. 1975) (nee'd to a textually demonstrable constitutional com­

mitment of the issue to a coordinate political 
department; or a lack of judiciO/lly discover­
~ble and, ,:"ana!:eable standards for resolvin 
~t;. ?r the ~mpossibililY of deciding without a~ 
Initial ~h~~ dett'rmmalion of a kind clearly 
f~r nonJud.cl.al discretion; or the impossibili­
t) of a court s undt'rtaking indt'pcndem reso-

cO~pt'nsate for injuries balanced against effect 
on a~ enf?rcement acti\ities' and reasonable­
ness 0 FBI s attack on hijacked plane) 

3~.t See Bellavance V. State, 390 So.2d ~t 42;. 

35. St'e H.R.Rt'p.No.2ROO. 71st Congo 3d S 
p. 2 3; H.R.Rep.No.2428, 76th Cong:. 3d S::::: 
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Looking to the government's interest, 
the trial court would need to assess the 
nature and quality of the governmental 
activity causing the injury. 'Smithv. 
United States, 375 F.2d 243, 246 (5th Cir. 
1967). This could be done by examining 
the agency's guidelines, or procedures in 
the area, see, e. g.,. Griffin v. United 
States, 500 r.2d 1059, 1064-68 (3d Cir. 
1974), and determining the' administra­
tive level at which the injurious activity 
took place. See, e. g., Hendry v. United 
SLates, 418 F.2d 774, 783 (2d Cir. 1969). 
Along these lines, the Court must deter­
mine if the allegations attack the rules 
formulated b)' 1 be a\l:COc},"Qj: ml'rely thcfr 
i~ticalion. Dalehite v. UniLed States, 
34 U.S. at 27, 35, 73 S.Cl. at 967, 968. 97 
L.Ed. at 1436, 1440; Hendry y. United 
SLates, 418 F.2d at 782. C-ertain of the 
Baker considerati~ns become relevant at 
this junclure: whether this activity is 
one traditionally or constitutionally exer­
chied by a coordinate branch of govern­
ment or one fraught with political or 

p.2; H.R.Rep.No.2245. 77th Cong .. 2d Sess .• p. 
5 7; H.R.Rl'p.No.1287. 79th Cong. .. 1st Sess .. p. 
I 2: S.Rep.No.1400. 79th Cong., 26 Sess., p. 
29 31. 

36. A similar approach has been adopted by 
several stales. for example, a four- pronged 
preliminary test to identify discretionary func­
tions was announced by the Washm!:ton Su­
preme Court in 1965 and adopted by the flori­
da Supreme Court in 1979. See EI'angt:'llcal 
United Brelhren Church I'. Slale, 67 Wash.2d 
246, 407 P.2d 440. 445 (1965): Commercial 
Carrier Corp. I.'. Indian Rh'er County. 371 So.2d 
1010. 1019 (fla . .\979); Bellal'ance \'. Slale. 390 
So.2d 422. 423-424 {fla. I D.C.A. Nov. 13. 
19RO J. The test is: 

(I)' Does the challenged act. omission. or de· 
cision necessarily involve a basic governmen· 
tal pohcy. program .. or objective? (2) Is the 
questioned act. omiSSIOn, or decision essen­
tial to the realization or accomplishment of 
that policy. program, or objective as opposed 
to one which would not change the course or 
direction of the po(icy, program. or objective? 

pglicy oyert0neS such as the fea."ib,ility S1! 
practicality of a program, Dalehitc v, 
United States, 346 U.S. at 34, 73 S.Ct, at 
967. OT prosecutorial discretion, Smith v. 
United States, 375 F,2d at 248, and 
whether this injurious activity is in an 
area of potential governmental embar­
rassment such as foreign affairs,34i [d, 

Further. a careful assessment of the ac­
tual burden, in both the long and short 
run, on governmental activities and the 
alternatives available ought to be made.37 

The third interest to evaluate, consist­
ent with the approach in Baker, should be 
the court's capacity for deciding the case, 
The Court should consider, whether the 
vehicle of a. tort suit provides the rele­
vant standard of care. be it professional 
or reasonablcness, for the evaluation of 
the governmental decision. Hendry v. 
United SLaLes, 418 F.2d at 783. Similar­
ly. the court should determine whether 
the factors for decision are primarily of 
such political, social or economic nature 
'as to be beyond the court's experience 

(3) Does the act, omission, or decision reo 
quire the exerci!.c of basic policy e'.'aiuation, 
judgment. and expertise on the part of the 
go\'~rnl11ental agency' involved? (4) Does th~ 
gO\'ernmental agency involved possess the 
requisite constitutional, statutory, or lawful 
authority and duty to make the challenged 
act, omission. or decision? If these prelimi­
nary questions can be clearly and unequi .... o­
cally answered in the affirmative, then the 
challenged act. omission. or decision can, 
with a reasonable degree of assurance. be 
classified as a discretionary governmental 
process and nontortious. regardless of its un­
wisdom. If. however. one or more of the 
questions call for or suggest a negative an­
swer. then further inquiry·may well become 
necessary. dle'pendinll upon the facts' and cir­
cumstances mvol .... ed. 

407 P.2d at 445. 

37. S~ Note, supra note 25 at 980. Set! also 
Bellavance \'. Slate, 390 So.2d at 423-24. 
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gained even in civiJ. rights and antitrust 
litigation, See, e. g., Blessing V. 'United 
StaLes, 447 F.Supp, at 1183-85. On this 
point, complexity alone is not dispositive, 
but rather ~he Court should assess the 
nature of the complications and their 
amenability to the judicial process of evi­
dential offering, evaluation and determi­
nation. See Griffin v, United States, 500 
F.2d at 1064, 

V. 
.Havinr im~;t5ated the mechanical de­

:-allts of _be __ r0_r. Board's derision maC 
lng; ..... .lJrncc~s, and formed "J n 2 oa h~t icaJ 
framework for sectiQA 2~~g(8:) S8tiil~~iRa. 
tLons. we arc brought to the application 
of. the alleged facts to this framework 
and the policy consirlcrations raised.' The 
appellants' losses 'Sustained by the brula:L 
rape, murder and mutilation of their 
wife/mother can only he describerl as' s'e­
vereand isolated. Such loss is difficult 
to justify as. the risk of almO!;t any gov­
er!lmental act.ivit.y.38 Further, the\', al' 
"2.,.embers of the puhITC, ha\'cthe right to 
e~~t \'~~'o;:~ r'H;;' ilITlCmaP <:fro! ls ttl 
protect 4!t,nr!:c' !:':[]~'i' m:t'07Tl:!i~. ] IT-

deed, tfi<: eXIIt·('tatJ?n that tlH' board \Sn l 
act. consistently With tbl' pro! ('(,!jon of 

society and Its welfare is exprcl'seu in the 
parole'l'tatul!' j1sdC S<'(I 18 ·'ll S.C. 
§ J,2iJ3la) (1970). Alternative rcmcdies 
sucr as life Insurance would appear to 
constitute inadequate compensation in 
light of the brutal nature of appellants' 
decedent's death. Nor does a federal vic-

, ~irn. of crimes cO,mpensa~ion pro!,'Tam ex­
ISt. Therefore, the, seriousness of appel­
lants' loss give rise to the need for a close 

38. ' Wedo not impiicate tfie deCIsions made un-
?e,r ~8 U.S.c. § 2674 which bar liabilitv for 
IOJunes to senicemen arising out of or i~ the 
course of activity incident to military sen~ice. 
See Stencel Aero Engineerin~. Corp. I'. United 
Stares. 431 U.S. 666. 97.S.Ct. 2054, .52 L.Ed.2d 
665 (1977). Feres \'. Uhited Stales 340 U S 
135,7.1 S.Ct. 153.95 L.Ed. 152 (1950;; JOhns~,; 
V. Umted Slates, 6..11 F.2d 34. 35 (5 Cir. 1980). 

?nd 'careful c"umination of the cc;>mpet-
109 governmental intcresLc;.3' . 

The present administration of the pa~ 
role system, as noted above; is carried on 
in. a somewhat miriisterialfa."hion at a 
low level within the agency. The process 
requires the ~Iearingexamiiler to review 
the records, acid up pre .. identified salient 
characteristics of the offender and to 
compare this to a largely predetermined 
offense severity rating in order to find 
the appropl'iate time frame for release. 
If not a t.otally fixed and mechanical 
process. this certainly comes verv'c1ose to 
being decisionmakingbetween "the limits 
ot P?,sllt\'e_ ru~s .. '. subJec;;'l(-rto:::----",.".-­
view . 15alchiLe \'. United S 
U:S:-at 34. .Ct. at 967 . ..;;;.IiIIonioWoO ..... ~ 
gar! , ~ppelJant alleges the arole Board's 
failure to obtain and read all records 
required by the regulations to be con~ 
sidered.. i. e. Whisenhant's psychiatric 
e\'~luatlons. This is a mandatory re­
qUirement placed on hearing ,examincrs 
hy t~c Board and not a po!iey-making 
functIOn. Sec 28 C.F.R. § 2.19; Jones ", 
J. I son, 402 F.Supp. W2, 998-99 (E.n. 
Pa.In75. . c ore, without ur er 

,'~IS, seeking relief for the failure to 
proceed in accordance with the agency's 
o:~\'n. ~egulations does not appear to raise 
SIgnIfIcant separation of powers problems 
so as to preclude the action under the 
dis~retionary function exemption. See 
L~mted Air Lines, Inc. v. Wiener, 335 F.2d 
319, 394 (6th Cir. 1974). 

.Appcllant als9 alleges, in the allerna­
t!\'e, that the Board simply disregarded 
tne psychiatric evaluations of Whisen-"' 
hant as a homicidal psychotic likely to 

Much of the cost for such losses. arE' handled 
through direct government intervention. ' 

39, ~ee Bellal'ance ~'. Slate, 90 So.2d at 3'24 25. 
Actions for speCUlative or intangible losses 
might well constitute mere harassment of gov­
ernmental· polic~es and programs.' 



22 u 

12u 

PAYTON v. UNITED STATl';S 3368 

repeat his brut..11 beh.!!-vior. This allega­
tion implicates the decisionmalcing proc­
ess most directly and therefore raises sep­
aratiot;! of powers issues. Ihe· govern­
mWJJ.,,.Wi§ taken tbeposilion that even if 
the Boats:,! hpC\~.'WjscnhaDt would go on­
su h a hideou~ occurred.it = 
still ha the discretion to release him an 
remain protected (rpm Ij~bility un~cr se -
tiop26BOfal. This cannot be true. 
r' 

[4,5] 1;:he Board's discretion to releas.s, 
is limited hoth bv the' threshold tlmf­
sCrx£r1 eligibjW}' crit"rja of 18 U.S.C. 
§ 4202 (l9iO) and the duty to establish "a 
rca~alJle probabilitv that such prisonBr­
will live and remain at liberty wiltrout 
violating the laws" and to form an Quin­
iomul "such release is not incompatihle 
with the welfare of societv." 18 U.S.C. 
§4'203(a) (1970). See dcVY'ver v. Ward­
e~, U . .s. Penitentiary, 388 F.Supp. 1213, 
1218-20 (M.D.Pa.1974). See also Mer~ 

chants Nat. Bank & Trust Co. of Fargo v. 
United SUltes, 272 F.Supp. 409, 415-19 
(D.N.D.196i). C.()ngres~ wa~ concerned 
and under the statute, there is a dut, 0 

act' 00<1 faith to societ\·.4o -~r n 
re ease in tota (Isregard of known pro.. 
pensities for repetitive brutal behavior is 
not an abuse of discretion hut rather an 
act completely outside of clear statutory 
limitations. . 

lC • • .()urt reached a similar 
conclusion in Hatahley v. U,)Ited States, 
351 U.S. 173,76 S.Ct. 745, 100 L.F..rl. 1065 
(1956). In this action, Navajo Indians 
sucd under· the FTCAto recover for con­
fiscation and' de;;tr-uction by federal 

40. See" Grimm" \'. Arizona" Board of Pardons & 
Paroles. 115 Ariz. 260.267.564 P.2d 1227. 1234 
(1977) (Board membprs have dut~' to public to 
avoid grossly negligent rl'lellse of highly dan­
gerous prisoners); Restatemf,'nl (Second) of 
Torts. § 319 (1965). Cr. Gul/atle \', POllS. 630 
F.2d 322. 322· 23 (5th Cii. 1980) (placing of 
"snitch" in general prison population was ac­
tion so likely to produce injury as to be sub-

agents of their horses grazing on l'ederal 
lands, The agents claimed the protection 
of section 268O(a) while acting pursuant 
to the Utah abandon~ horse statute, 
knowing that th-c horses were not aban­
doned and to whom the horses belonged. 
fd. at 179-81, 76 S.Ct. at 750-51. The 
court held that these wrongful trespasses 
did not involve discretion or even abuse 
thereof and that the claim was compensa­
ble under the FTCA. Id, at 181, 76'S.Ct. 
at 751. Therefore, the government's p0-

sition in this action cannot be maintained. 

[6] T e uestion then becomes, wh 
does the disCretion of the Paro e Board. 
lj£ It is important to nOle'at this point 
that the allegations attack only the appli­
cation of the Parole Board's guidelines to 
Whise~hant and not the guidelines them­
selves. The exercise of policy-making 
discretion by the Board occurred' in for­
mulating and implementing the guideline 
criteria and matrix. See Hendry v. Unit .. 
cd. States, 418 F.2d at 782; Downs v. 
Uniteci States, 522 F.2d at 997. Sec also 
Johnson v . .state, &9 Cal.2d 782, 73 Cal. 
Rptr. 240,250, 447P.2d 352, 362 (l008). 
The decision' to reject the rehabilitative 
approach of previQUS parole evaluations 
and to adopt the present system was one 
fraught with social, political and limited 
resource allocation policy considerations. 
Such "policy" deCisions, whethe~ good or 
bad, are probably exempt under Dalehite. 
But surely U~ .. applj."atjQn of these guide­
lines to Whisog b 2pt is not Such an act 
has none of the political policy overtones 
that exist in certain law "enforcement sit­
uations, such as enforcing integration.u 

stantiallv certain and to raise an ordinary tort 
to le\'el -of constitutional violation). 

41; To state the obvious. criminal inl=arceration 
is not a question solely in the prp\'idence of a 
single branch of government. Congress de­
cides the broad or narrow limits for sentPlJces 
and" whether parole shall exist. The judiciary 
is required to sentence and has some role in 
certain releases. The execulive administers the 
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Compare United States v. Fanf~cs,' 332 
F,2d 872 (5th Cir. 1964), cert. denied, 380 
U,S. 971, 85 S.Ct. 1327, 14 L.Ed.2d 268 
(196.5) and DePass v.' United States, 479 
F.Supp: 373,· 376-77 (D.M.D.1979), with 
DOWDS v. UnitedStates,522 F.2d 920 (6th . 
Cir. 1975). e choices involved in apply-
ing-the guidelines an r 
u it person arb of ano her s~d. Whethtf 
c~racterized as "operallOna , 'aay- 0-

day" or b~ some other label l they_ do not 
aci+e"e t h sLaWs 01 a basic: policy eva]i~ 
at.iDn and decision.4z Such' decisions, if 
negligent;---ire not protected by section 
~O(a). " 

Appellants' allegations as to improper 
parole supervision or failure to formulate· 
adequate conditions of parole as nOhdi~­
cretionary actions are riot wit.hout prece~ 
dent. In Underwood v. United States, 
356 F.2d 92 (5th Cir. 1966) this Court 
determined that the negligent discharge 
without rcs'trictions, of a mentnl patient 
made without adequate consideration of 
the patient's history by the releasing psy­
chiatrists, .Was" aclion~ble and not protect­
ed by section 268O{a). fd. at 98. Sec 
Merchant's Nat. Bank & Trust C,o. of 
Fargo \'. United States, 272 F.Supp. 409, 
411-14 (D.N.D.1967). The alleged actions 
of the Parole Board in this case are not 
meanin II . distinguishable. 

[7] There exists a growing body of 
authority which has recognized both the 

prison and parole system within its discretion. 
ThE' roles played are not Insular or discrt'E't and 
other processE's for reaching the" same ends 
inVolving. a different allocation of duties exist. 
See, e. g .• Arthur & Karsh. Release Heannj;S: 
To Pro~ect The Pul?lic! 40 Fed. Rrob. 55 (Sept. 
1976). 

42, See. e. g., Johnson \'. United States. 516 F.2d 
606.609 (5th Cir. 1978); Fair \', United·Slales. 
234 F.2d 288 (5th Cir. 1956); Merchants Nat. 
Bank & Trust Co. of F~rgo v, United Slates, 272 
F.Supp. al418; Bellavance \'. State. 90 So.2d.at 
323-24. . 

duty to properly supervise patients/parol­
ees who are .dangerous :.;0 themselves or 
others,43 see Rieser v. District of Colum­
bia, 563. F.2d 462; 475 (D.C.Cir,1977) (en 
banc); White v. United States, 317 F.2d 
13, 1&-18 (4th Cir. 19(3) and to ad\:iSe the 
appropriate officials of their release, 
Semler v. Psychiatric 'Institute of Wash­
ington, D. C" 538 F.2d 121, 127 (4th Cir. 
1976), or .to warn potential ·vict.ims· see 
Fair ".: United States, 234 F_2d 288 291-
94 (5th Cir. 1956); Mercha.nts Nat:' Bank 
& Trust Co. of Fargo \'. United States, 
272 F.Supp. 409, 418 (D.RD.1967); Taro­
soff.v, Regents of University of Califor_ 
nia, 45 L.W. 2046,2046 (Cal. .July 1, 1976); 
Johnson v. State, 447 F.2d 352, 355, 360 
Ca1.1968) (en banc)i Goergen v .. State, 
96 N;Y.S.2d 455,457-62, 18 Misc.2d '1085 
Ct.CI.N.Y.1959). e:l' ~ecisiohS are 
onsistent with a r;;W1i::;cJ mil?[c dOev;-

or individualized .special duty based ~n 
the. clrcuml;tance~' of' the case, ill pro(ecl 
society frh harm i" he exccu Ion 0 

polk" once it has been formiJ ale . 
While perhaps a high level alJocatTon of 
manpower and financial resources or 
some other clear policy oriented decision 
may exempt the government from liabili­
ty in particular cases, the facts of this 
case as alleged provide an insuffici~nt 
basis for dismissal due to social, political. 
or economic policy implications. ' 

The"burden upon governmental activiw • 

ty in this area due to judicial scrutiny 

43. Thert~ is also a duty to protect ~he person in 
custody on a probationary slat.us from injury 
by others. see, e. g .• Rogers \"~ Uniled Stales. 
397 F.2d 1'2. 14-15 (4th Cir. 1968). or infants 
from the enVironment: . See Br),ant \'. United 
States. 565 F.2d 650. 653 (10th Cir, 1977). 

44. See Kutcher. The, Legal Responsibility of 
.Probation Offic:'!rs. in Supervision. 41 Fed.Prob.' 
35. 35-38 (Ma'{ch 1977); Note. Parole "Board 
,\1embers h'al!f~ Only Qualified Immunitl' For 
DeCiSion 10" Release Prisoner.' 46 Fordham 
L.Ret·.. 1301, 1304-~6 (1978), NOle. Parofe 
Board;!-iabiJity For The Criminal Acts of P.roI. 
~s, '8);:apitaJ U.L.Rev. 149 (1978).' v " . . 
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and the .po~ibi1ity of tort liability war­
rants some discussion. It is significant 
that an FTC.,6. action only involves gov­
ernmental liability and not personal· lia­
bility for negligent activities. Therefore, 
we doubt that the government's potential 
liability will be a significant inhibitor to 
the exercise of governmental decision­
J'!laking.45 Any financial uncertainty at 
t.he planning level can be budgeted for or 
covered by liability insurance. A variety 
of alternatives appears available." 

There are, of course, positive aspects to 
the imposition of liability. Accountabili· 
ty acts as an incentive for professionar 
and effiCient admInIstratIOn. tiovern­
ment employees should as a result, and 
consistent with the statutory duty im­
posed upon them, lend to articulate a' 
basis for their decisions which serves the 
needs of sOCiety as well as those of· the 
individual person and not act in an unbd­
died fashion. As government grows and 
the potential for harm by its negligence 
increases, the need to co~pensate individ­
uals qearing the full burden of that'negli­
gence all'o increases. Suits under the 
FTCA provide a fair and efficient means 
to dh;;tribute the losses as well as the 
benefits of a parole system. 

The final as·pect to he assessed, judicial 
review, in and of iLc;elf poses no threat to 
governmental processes. There is little 
risk of emharrassment from a condemna· 
tibn of poli~ie~.Such are exempt. The 
potential for public e~barrassment, in 
light of the grievous losses sustained by 
appellants, appears far greater from the 
exemption of liability in instances of 
wanton or negligent errors. than from 
imposition of liability. Further, the only 

45. See Bel1;n'ance \'. State, 90 So.2d at 324-25; 
Kutcher. supra note 44. at 36; Note, supra note 
25. at 911. 

46. See NOLl', supra .1)9te 25,_ 81972. 

47. See Kimball' & Newman, Judicial Interven· 
tion in Correctiorilll Decisions~Th;l'.1tarld Re· 
sponse, 14 Crim. & Del. f, ·3-7 (1968); Breite.r, 

issue before the court in trying such ac­
tions would be the reasonableness of the 
injurious actjvity, not whether 'the best 
alternative was chosen . .:.There is ample \ 
room for vigorous go.vernmental im Ie- 1: 
m n a Ion q po ICles w e ~ on y limit 7 
plal'ed upon such Aclivlt!es !§ triul offi­
cials do' not act in a. manner so unr~~on­
able that no sensIble »,£:.11' inion :;:J 
person could· accept il.~7 

p ~ 

,We reach then, .the· judicial· problems 
inherent in such cases, esscntially theca-

, p'acity of courts to decide and theamena­
bility of the case to judicial processes.48 

While the decisions ma<ie by parole hear­
in~miners are somewhat unique, 
there is analogy avaJiable In the Instance 
of ,release 01 dangcrpus mental patients 
fr2ib hos~)Itals or castod). A tOI t s ... i~ 
utilizing either the reason~ble .man stan':' 
dard ora professional standard would 
appear to be the classic vehicJe for analy­
sis. Sec Johnson y. State,. 447 P.2d at 
363. Nor are the consi<;ierations too com­
plex or intangible as to be beyond the 
court's experience developed in medical 
malpractice· cases, in\egrationand anti­
trust litigation as wen as long ~::q:w?ri('nce 
dealing with criminals and overzealous 
law enforcement officials. In sum, we 
conclude th;:lt there is no convincing argU­
ment, consistent with the mandates of 
Indian Towing, Yellow Cab and Rayonier, 
fo,t' the preclusion of subject matter juris­
diction, on the, f~~tsalleged, under 28· 
U.S.C. § 268O(a). 

VI. .. 

[&-10] Turning to 1l-ppellants' other al­
legations, although nol extensively 
briefed or argued, we rccogn'ize that the 

Controls in Criminal La\\' Enforcement, 24 
V.Chi.L.Rev. 427, 434 (1960). See also Downs 
\'. VniledStates, 522 F.2d-- 990, 998 (6th Cir .. 
1975). 

48. See text Pint IV, Slip op. p. 3364, p. --:­
supra. 
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arguments in regard to the United Slates 
Bureau of Prisons raise similar considera­
tions as those made against the Board of 
Parole. In this vein, it appears that the 
duty of the Bureau of Prisons to provide 
adequate and complete records for parole 
determinations is also ministerial and not 
policymaking in nature.· .Jt is also well. 
settled that once government officia~­
cide.lo provide psychiatric 1 r~atment; the 
discretionaQ' functiop exceptIOn no long­
er shields them from liabj1jtr for the neg_ 
ligent provision of SIlCh medical seryjces. 
See, e. g.; Underwood v. United States, 
356 F.2d 92, 98 (5th Cir. 1966);. WhiLe v. 
United States, 317 F.2d 13, 17 (4th Cir. 
1963); Fa.ir v. United States, 234 ..F.2d 
288, 293 (5th Cir .. 1956); United States v. 
Gray, 199 F.2d 239, 241 (10th Cir. 1952). 
cr. United SLates ex reI. Fear ~'. Rundle, 
506 F.2d 331 (3d Cir. 1974), cert. denied, 
421 U.S. 1012. 95 S.Cl. 2416, 44 L.Ed.2d 
679 (1975). Evc~ the discretion of the 

Attorney General and prison officials to 
classify and segregate prisoners is not. 
unbounded. See, e. g., United States \'. 
Muniz, 374 U.S. 150, 83 S.Ct. 1850, 10 
L.Ed.2d 805 (1963); Bowring V. Godwin, 
551 F.2d 44, 47 (4th Cir. 1977); McCray V. 

SuJlivan, 509 F;2d 1332, 1334 (5th Cir.), 
cert. denied, 423 U.S. 859,96 S.Ct. 114,46 
L.Ed.2d 86 (1975); Carter V. U.nited 
States, 283 F.2d 200, 203 (D.C.Cir.1960); 
Cohen v. United States, 252 F.Supp. 679, 
687 (N.D.Ga.1966), rev'd on other 
grounds, 389 F.2d 689 (5th Cir. 1967). 

CONCLUSION 

For the reasons stated, we hold the 
allegations of the appenants' complaint 
do state a claim for relief. The order of 
dismissal is reversed and the case re­
manded for further proceedings consist­
ent with this opinion. 

REVERSED AND REMANDED. 
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PREPARED' STATEMENT OF' FRANK CARR INGTON 

Mr. cha.il:mari: My na.:ne is Frank Carrington. r . reside at 4530 Oceanfront, 
• • "0", ,. 

Virginia Beach" vii.. 23451 (Tel.. 804-42B:-1825~. I ,8lJ1 ~loy~ as' , ','~' 
- . 1 "," ~~,.. ',' . 

EXecutive Director ~f the -Vi~t~ I' Assistance Legal'- dr'\.i~tion" In~ ' •. 

(VALCR),forrterly named the_ Cr:lme V.icMms Legfli Advocacy~Institute, Inc:. 

. . 
VALOR is a nati9nal, not-for-profit .. ~lic_ :lntere~t legal- organ,j,zatiort 

,"" . . ~ .). 

which ser.ves as a c1earing-houseof research, Worrration ani education_ 

about the ~ riePts of the victims of crime. _ ~; area of specialization 

involves the concept that crime victims have, or should have" the same 

riePt of legp.l redress, in the civil courts, as, say~ saneone who has been 
.' ----' -

~1lI'ed through the negligence of another ir1 a traffic accident or through 

the mal~tion of a marufactured "product. 

This are{!. of our operation, in ,turn, seeks, to foster~d enhance the concept 

that crinE victims should have a riePt of action -not ~ agp.1nst the actual 

perpetrators of the cr:lmes involved but in addition agp.inst third parties 

whose negligeme caused, facilitated o~ failed to prevent such cr:1mes. To 

our lmowledge, VlUffi is the only national organization engp.ged in such a 

program. 

By way of personal intro~ction, Mr>. Chairman, I am a gr-aduate of the 
\'.\) 

University of Michigan ra{~ School (J960), and I receive<:1 a Mister of law 

degree in cr:lminal Jaw from Northwestern Uni versi ty in 1970. r am a 

menDer of the Bars of the Supreme Court of the United States and the states 

of VirgirJia, Illinois, Colorado and Chio. 

r was involved in active Jaw Emf'orcement work f'l'an 1960 to 1970 as a U.S. 

Treasury Agent., Crim:1nal Investigp.tor in the U.S. Mari:Oe Corps, and Legpl 
, II 

Advisor to the Chicago and Denver Police Departnents. 'r served at' Execl1t1 ve 
, Ii 

Director of" Americans f"or Effective Law Enforcement, Inc., from 1~70 to 1979. 
, \ . ~ . , , ~ ~ 

I have served as Chairnan of ,President-Elect Reagan I s Advisory Tasl,\';:~91r~-" 

('Ion Victims, )is Assistant Director for Cr:1m1naJ. Justice Policy 011 the Reagpn/ - ~ 

Bush Transition Team, as Chairrran - designate of the Conrn1ttee orl Victims 
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of the American Bar Associat;1on, and as a member of the Atto;rney(~r:eraL )1 

the United States' Task Force on Viol~nt Crime. 

Mr. Chairman, I appear here today, on behalf of VAIJ)R, to endot'se witbOlC 

reservation S. 2420 - Qnnibus Victims Protection Act of :;982 (her- -9.ft(~.' 

referred to as the Heinz/Laxalt Bill). As you know, I had the privilEge of' 

working with Senatorial staff menDers on the formulation of this bill so 

I am well-acquainted with its provisions. At the outset, I would like to 

take the liberty of comnending you and Senator Heinz and your staff" menIDf'rfl, 

in particular Jock Na.sh, Catherine Mi1t~n and Joe Leyden for teking this 

very significant legislative initiative ~ the area of victims. 

As noted, VAIJ)R enthusiastically endorses all of the prOvisions of the 

He in z/La:x8J. t Bill. r would like to confine Il\Y remarks today to addressing 

a single provision: TITLE IV - FEDERAL ACCOUNTABILITY Fffi ESCAPE OR 

RELEASE OF A FEDERAL PRISONER. Because VAIJ)R is concerned aJ.lTDst exclusiveJ.y' 

with victims I ~ rigI1ts, we consider this provisiOn to be the in::)st 

:Important in the Bill. 

Mr. Chairman, the' amotint of victimization 111 this COtmtry has r-eached 

shocking proportions. This is bad enough; .but there is one level of 

victimization, or, nore proper~, ~ - v~timiza:tion, which Title IV 

addresses, that is absolutely intolerable'. This re - -victinrl.L::'t~ion takes pl<:tce 

when some conVicted-criminal, who has' already been. adJUdged ~ sOcie'9':. 

to be dangerous, i~ il1carcerated an:l' then thi=':re arises an, ea:r);~_Y r~lease _. an 

~scape, or a failure to supeMse, imd'er conditions of" gl":)ss negligence 

on the past of the correctiaial officials fllvolved, ",hlch ;;''elSultt; jyJ 

another Illlrder, rape; robbery, assault or other violent crlme. 

Concededly, the crinrlnal justice ~~stem in our society cannot prott:ct ,all of 
:;,. , 

our citizens :f'rom the d~predations of the Jawless and violent. ' But there 

is no excuse whatever when someone who- is' already conf'ined precise~ bccaUEe 

he or she is dangerous to be negligent~ placed'in a pO:'Sition to victimize 

again. 

A case currently in the federal court system de~nstrates this l!IOst graph:l- ; . 

cally'''' and nost tragically. 

97-844 0-82---9 
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In this case, Payton v. United States. 636 F. 2d 132 (5th Cir. 1981), a 

certain Wbi.senhant, the releasee, was serving a 20 year federal sentence for 

the ". • • severe and brutal beating " • • " of a female. 636 F. 2d at 

134. Whisenhant ". • • nBnifested ~ cootinued homicd.dal terrlencies by 

threatening the life of the only ferre.le with mom he cane in conta~t, an 

enployee of the federal penitentiary at which he was :incarcera~ed." 

636 Ii' 2d at 134. Wh1senhant" ••• was repeatedly di8f!Tlosed ,as ,psychotiC 

and described as suffering !'rem schizophrenia, paranoid type. His mental 

condi ticn was noted as agressi ve and chronic, severe, and nardfested by 

brutality and assaultive beha~at'." 636 F2d at J,34. SigTl1ficantly, for 
Ii 

purposes of our argwnent herein, a psychiatrist testified, at the trial 

of Whisenhant for the rape, llIJI'der and nultllation of appelants' decedent, 

that ". • • as a hanicidal psychotic his release on parole was previOUS 

error bordering on gross negligence." 636 F2d a~ 135. Despite all of the 

foregoing, Whisenhant was released after serving rousPly one-th1rd of 

his sentence, and he then raped, murdered and IIIltilated the bodies of 

three waren. 

Mr. Paytoo, the husband of one of these victims, sued the federal parole 

board for gross negl1gence in the release of Whisenhant; he lost in the 

U.S. District Court, but a panel of the U.S. court of Appeals for the 

Firth Circuit reversed 8nd ruled, in effect, that the negligence in the 

release of Whisenhant was so gross that 1t was not protected by the 

doctrine of Sovere1(11l I:nmJn1ty: 'llle Fifth C1rcuit e;ranted re-hearing 

en-banc and st1ll has the case \.I'lder adVisement. 

Mr. ChairnBn, VAIDR (Sub-~'the Cr:1me V1ctims Le~ Advocacy Institute) 

et a1 filed a brief amici curiae in support of Mr. payton's positicn. - -- -- , , .' 
QJr brief ccnta1ns the leg/ll am policy al"glmlents that we believe support 

~erhrner.t , 
. the contenticn ~ha~hOuld be -held liable for gross negligence on the 

part of 1ts correct1cnal· offic1als d1rectlyBnd proximately caUses the re-

vict1m1zat1cn of others. 

After consultat10n with am agreenent by your staft:, I respectfully 

request that oorbrief amici curiae be made a part of this test1naly. 
" -.--, 

• c 

'!he underlying philosophy of our brief and that of title IV ,,:as admirably 

• ..1 
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am succinctly surrmed up by Senator Heinz when he :introduced the Heinz/Laxalt 

Bill, S. 2420: 

Once a perscn has been convictea ana sentenced to prison, 

it becomes important to society that the departments 

charged with that person's custody perform their duty at 

an acceptable level. One provision of this bill will 

place liability on the Federal Government in cases where 

convicts are released or escape througp the gross 

negligence of Federal off1c1als~ In 1I\Y, view, public policy 

would be well served by allCM:1ng such suits under the 

Federal Tort Cla.1ms Act. I think this represents good 

policy for three reasons: F1rBt, parole and probation 

officers would be coosiderably JOOre cautious in 

releasing potentially dangerous convicts; seccnd, it 

~ld force these ~9ff1cials to be publicly ac~ouritable _ 

although not perscnally liable - for what are often grrossJ.y 
. I' 

negligent acts. Finally, and JOOst inporta.''lt, victims 

would be Providf!d a Federal cause of action. 
. . 

Dana.ges would be awarded if gross negligen~e 

caused the PrenRture release or the escape of 

a violent Federal pr.isoner ·who went en to prey 

on society. (S. Ceng.Rec., April 22, 1982,p. 3853). 

We believe that the Hein~t'b1l1 is a 10ng-o.Verdue initiative fu the field 

of :v1ot~ rights and we urge its passage. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

DOUGLAS GLYNN PAYTON, Administrater .of the 
Estate .of Sheryl Lynn' Pay ten, Deceased, etal., 

Plaintiffs-Appellants, 

v. 

THE UNIT~D STATES OF AMERICA, 

Defendant-Appellee. 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF ALABAMA 

REHEARING EN ~ 

Ne. 79-2052. 

BRIEF, AMICI CURIAE, IN SUPPORT OF PLAINTIFFS-APPELLANTS, BY 
THE CRIME VICTIMS LEGAL ADVOCACY INSTITUTE, INC.; THE NATIONAL 
ORGANIZATION FOR VICTIM ASSISTANCE, INC.; AND AMERICANS FOR 
EFFECTIVE LAW ENFORCEMENT, INC. 

STATE..fo.1ENT OF THE FACTS 

We adept the brief .of Plaintiffs-Appellants. 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

We adept the brief .of Plaintiffs-AppelJ:an.ts. 

ARGU:~NT 

~ will net reiterate the legaJ,. arg~ents made by 

ceunsel fer Plaintiffs-Appellants. in this. case, al theugh we 
. ~ - ." 

agree with them and wish te asseciate .ourselves with them. 

In this brief, amiCI curiae will address impertant pelicy 

censideratiens. 

1. POLICY CONSIDERATIONS DICTATE THAT THE PANEL'S EMPHASIS 
ON THE RIGHTS \)OF INPIVIDUALS AGGRIEVED "BY THE TORTIOUS 
CONDUCT OF GOVERNMENT OFFICIALS WAS CORRECT 

This is a case .of first impressien, there being ne 

cas~s in the Fifth Circuit precisely on peint. The questien 

J... 
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presented is, the narrew .one .of whath,e~the1;"elease e~ a 

prisener with psychetic hemicidal tendencies ,.by agents .of 

the United States Parel.e Beard, with?ut adequate review .of 

the prisener' 5, ;-e'cerd, sheuld be censidered a "discretienary" 

act, inunune fre~ ,liability under 28 U.S.C. §26aO'(a)' 

(Federal Tert Claims Act)')l 

Amici submit tha~, in such cases .of first impressien, 

this Ceurt in arriving at its a.ecisien has the preregative, 

perhaps even the duty, te take intecensideratien certain 

impertant pelicy censiderations. Indeed, the ~uggestiens,f.or 
I 

(I 

Rehearing En ~ filed by Defendant-Appellee\(hereafter, 

"Gevernment") ceuches a majer pertien .of its Intreductien in 

pure pelicy terms: 

Mereever, the specter .of liability in damages as 
a result .of decisiens te grant .or deny parele, 
Whether suit is breught against a par.ole .official 
individually .or against the United States, will 
have an adverse effect en the federal parole 
system by deterring parole officials from the 
independent exercise of the discretion imposed 
on them by law. (Suggestion fer Rehearing En 
Banc, at 2.) 

Additi.onally, the panel .opinion ot this court stressed 

the po'licy aspects" of the case in deciding, the primary issue, . , 

l/S 'F' U . t d ' . -:-~ ~ v. n~ e Stabes,234.F.2d 288 (5th Cir. 
1956) and Under'w.o<:>d v. United States, 356 F.2d 92 (5th Cir •. , 
1966)', beth <:>f wh~ch supp.ort Plaintiffs-Appellants' c.ontention 
~at t~e act~.ons taken" by the gov~rnmen,tal .officers in the 
~nstant cas7 Were n<:>t "discretiomiry" under' 28 u.s.C. §2680(a)," 
but dealt w~th negIJ:gent release .of mental ,patients as .opp.o!?ed 
t.o th7 pa::.ole .of pr~seners .. · Cases.frem ether federal Circuits' 
and I?~str~cts have sp.oken generally t.o the is·sue. See: 
F.ol~~ardv. 'Semler, 538 F.2d 121 (4th Cir. 19i6), cerE. 
de~~ed, 429Y'S, 827,97 S.Ct. 83, 50L.Ed.2d90 (1.976); 
m:~te.v. Un~ted States, 317 F.2d 13·(4th eire 1963)'; Rieser v. 
D~str~ct of Columbia, 188 J,J.S'. App.D·.C. 384, 580F. 2d64 7 
(l~?8) iMerchants Nat. Bank & Trust Co~ ,.0£ Fcirgo v.united 
Sta,tes, 272F. Supp'. 409' (D.N.D.' 19·67). These "cases; als.o 
suppor~ Plaintiffs-Appellants 'p.ositien. The Supreme'C.ourt .o,f 
the Un~ted>~tates h,,!-sn<:>trul~dspecifically en the. questier.f 
presented ,.~ t~heldl.ng ~nMar"tinezv.;"Califernia, 444 U.os:"'·· 
277 ~100 S:Ct. '~53,62 L.Ed.2d 481 (1980) be·ing· premised on 
en'b:.~rely d~ffer7ntgr.ounds •. (An artalY,sis .of ~artinezin the 
c.onte,xtof the ~nstan:t.· case is presented infraat--p:-'""16 .• ) , 

97-844 0-82"";:':-10 
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whether the acts "of the Parole officials were "discretionary," 

as a matter of law: 

certain of the ~ [v. Carr, 369 U.S. 186, 82 
S.Ct. 691. 7 L.Ed.2d 663 (1962)] considerations 
become relevant at this juncture: .whe~her the 
activity is traditionally or. const1tut10nally 
exercised by a coordinate branch of ~overnment 
or one fraught with political po11C¥ oV7r~ 
tones such as the feasabilit or ract1cab111t 
of a program ••• (Emphasis added.) 636 F.2d 
131, at 14-4. 

The policy issue in the instant case deals with the loss 

of human life which has been proximately caused by the gross 

negligence of government officials who ordered the release 

on parole of a patently dangerous i.ndividual. The loss of 

life to the victim ~nd the loss of the victim to his or her 

survivors is surely the most fundamental deprivation of rights 

that any governmental acti~n could cause.£! 

When cases of, first ,impression, turning upon unresolved 
, 

issues of statutory interpretations, are to be decided, ~ 

submit that in examining the policy issues involved, the 

greatest weight should be accorded to the protection of the 

rights of the individual. We further submit that, within 

the framework of individual rights, the needless taking of 

human life should be of primary consern. 

This is precisely the approac~ taken by the panel opinion. 

Within its analytical framework of statutory construction of 

section 2680(a), the panel held, with regard to the policy 

issue involved, that the humanistic approach should be taken: 

YWhile the instant case involving the question of govern­
mental liability for the rape, murder and mutilation of the 
bodies of three innocent victims was being decided, the Supreme 
Court of the United States was in the process of ruling.upon 
the question of whether other government .officials (prison 
wardens) should be held liable in damages to a prisoner for 
violating his.civil rights because they "negligently" lost a 
$29.90 model airplanE! kit which had been sent to him. Parrat v. 
Taylor, U.S. , 101 S.C~. 1908, L.Ed.2d (1981). 

"1.' 

t. 
" \ 

131 . 

The appellants' losses sustained by the brutal 
rape, murder and mutilation of their wife/ 
mother can only be described as severe and 
isolated: Such loss is difficult to justify 
as the r1sk of almost any governmental activity. 
(Emphasis- added.) 636 F.2d at 145. 

On the other hand" the Government urges thi~ Court to 

take a purely mechanistic approach to the issue of statutory 

interpretation; so mechanistic, in fact, that the 'loss or 

potential loss of human life simply is not a factor for 

consideration. As the panel noted: 

.The government has taken the position that even 
if the B~ard knew Wisenhant [sic] would go on 
such a h1deous rampage as occurred it still had 
the discretion to release him and remain pro­
tected,from liability under section 2680(a). 
636 F. 2d at 14 6 . 

The panel rej,ected this contention of absolute immunity 

in the most forceful manner stating: "This cannot be true~" 

(Exclamation point in the original.) 636 F.2d at 146. Ne 

urge this ~ ~ Court to hold in a similar fashion. 

To determine whether there is a trend in our jurispruden'ce 

away from absolute immunity and towards protection of the 

rights of the individual/we need look no further than recent 

decisions of the Supreme Court' of the United States. In two 

civil rights cases dealing wi'l:h the question of absolute im­

munity for government entities (municipalities) for civil 

rights violations under 42 U.S.C. §1983, the Court foreclosed 

the immunity defense completely. In Monell v. Department 

of Social Services of the City of New York, 436 U.S. 658, 98 

S.Ct. 2018, 56 L.Ed.2d 611 (1979), the Court overruled 

~onroe v. Pape, 365 U.S. 167, 81 S·.Ct. 473, 5 L.Ed.2d 492 

(l961), and held that municipal.j.ties were "persons" under the 

Federal Civil 'Rights Act and· he~ce not absolutely immune from 

liability. In Owen v. City of Independence, 445 U.S. 622, 

100 S.Ct. 1398, 63 L.Ed.2d 673 (1980), the Court went even 

further and held that municipalities (as opposed to pubiic 
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officials perso"nally) were not entitled to assert the defe';'lse 

of good faith as a bar to liability in civil rights cases. 

Likewise, the Court has recently held that puLlic 

officials are not absolutely immune from, liability in civil, 

rights cases but, rather, have only a qualified immuni',"y 

based on good faith. Scheuer v. Rhodes, 416, U.S. 232, 94 

S.Ct. 1683, 40 L,.Ed.2d 90 (1974); Wood v. Strickland, 420. 

U.S. 308, 95 S.Ct. 992, 43 L.Ed.2d 214 (1975). 

While the cases cited above were brought under the 

Federal Civil Rights Act, 42 U.S.C. §1983, and while the 

instant case arose out of the Federal Tort Claims Act, we 

cite the civil rights immunity cases to point out that there 

is a definite and discernible trend in the Supreme Court 

which elevates the rights of individuals aggrieved by govern­

mental misconduct over technical concepts of absolute imm~pity. 

We urge this principle be given weight by the ~ ~ Court 

in the instant case. 

II. THE PANEL OPINION, IF UPHELD,' WILL LEAD NEITHER TO A 
MUVrIPLICITY OF LAWSUITS NOR HAVE A "CHILLING EFFECT" 
UPON INDEPENDENT PAROLE DECISIONMAKING 

The panel in the instant" case noted that one of the 

major factors it considered in re~ching its decision was: 

. the actual burden, in both the long and 
short run, on governmental activities • 
636 F. 2d at 14 5 • 

.. 
The panel resolved the question in favor of the liability 

concept as opposed to the apsolute immunity theqry espoused 

by the government. In pertinent part, the panel stated: 

As government grows and .the potelltial for harm 
due to i ts,negligence increases, the need to 
cpmpensate indiv:(.du~ls bearing the full burden 
of the negligence al~o_j;ncreases. Suits under 
the FTCA p;rovide a ECiir and ~ffici,ent: means tOe 
distribute the losses as well as the benefit, 
of. a ':parole syst€:I!l. ,636 F.2d at 148. 

, , , 
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The Government strongly contests the panel's conclUs,ions 

on two grounds. First, the Government contends that, if the 

panel decision is upheld, II,. • • the United States will be 

subjected to novel, and, unprecedented liabi,lities. " 

(Suggestion for Rehearing ~~, at 2); we interpret this 

to be a contention that the panel holding will lead to a 

multiplicity of lawsuits. 

Second, the Government expresses concern that the panel 

ruling ". • • will have an adVerse impact on the federal parole 

system by deterring parole officials from the independent 

exe~cise of discretion imposed on them by law." (Suggestion 

for'Rehearing, En~, at 2.) This is the "chill{ng effect" 

argument. 

While both concerns seem legitimate, Amici submit that the 

government overstates the potential adverse impact of the panel 

ruling and completely ignores its beneficial effe<;::ts. We will 

demonstrate in this section of our argument that the past his­

tory of third-party victim lawsuits agCl,inst cus'todial officials 

demonstrates that neither of the Government's policy-issue 

contentions is well founded. 

The rationale of our argument can be summed up conCisely: 

almost every case, suCcessful or ~nsucce~sful, which has been 

brought by Victims or thei~ survivors against custodial of­

ficials for release of dangerous pris6ner~ had, as'its'basic 

premis:e,the,fact that the offiCials involved acted in a grossly 

negligent or reckless manner. This fact, in turn; has 

narrowed the issue in 'such ' cases, and conseg~ently has 

narrowed the potential for adverse impact '9n the government 

because of the limited ~ature of the liability. 

It is easy to state that the'panel,opinion, if Upheld, 

will create liability eVE!ry time a.dangerous person is re-

, 
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leased; but this is simply not the case. The case law· clearly 

demonstrates that the issue does not arise unless and until 

the alleged negligence of the releasing authorities rises, to 

kJ or unre'asonableconduct about .. a level of gross, rec ,ess 

which rational minds could not differ.: 

In support of this contention we ~ffer the following 

summary of the factual situation (involving the known back­

ground of the releasee) in the major negligence-in-release 

cases •. We emphasize that we are oi ting these .cases to indicate. 

the quantum of gross negligence or reckless or unreasonable 

conduct in the release which was the basis of each lawsuit. 

Phrased another way, we believe the factual situations described 

demonstrate that lawsuits are not brought simply because of 

the fact of release, but, rather because, upon any objective 

standard of analysis, the person released was so patently 

dangerous and presented such a clear threat to society that 

no reasonable person would have released him. 

• Thp.. instant case, Payton v. United States, 636 F.2d 

l3~; (5th Cir. 1981), Whisenhant, the releasee,was 

serving a 20 year sentence for the " ••• sev~re and 
brutal beating ..• " of a female~ 6'36 F.2d at 134. 

Whisenhant" . . manifested his continued homicidal 

tendencies by threatening the life of the only female 

with whom he came in contact, an. employee of the 

federal penitentiary at which he was incarcerated." 

636 F.2d at 134. Whisenhant" was repeatedly 

diagnosed as psychotic and described as suffering 

from schizophrenia, P?ranoid typ~. His mental con­

dition w~s noted as agressive and chronic, severe, 

and manifested by brutality and assaultive behavior." 

636 F.2dat 134. Significantly, for purposes of our 
argument herein, a p~ychiatrist testifi~d,'at the 

trial of Whisenhant f'or the rape, murder and mu-t:ila­

tion of appellants! decedent, that. ". .• as a 

homicidal psychotic his. release on parole was 

previous error bordering on gross negligence." 

636 F.2d at 135. Despite all of the foregoin9, 
-.. ~ 

\ 

I; 

\\ 

W~isenhant ~as re~easedafter serving roughly one­

third of his sentence, a.nd he then raped, murdered 
(;~\:"'ld mutilated the bodies of three women; 

~.I ,:' -

• Martinez v. California, 444 U.S. 277, 100 S.ct. 553, 

62 L.Ed.2d 481 (1980). The releasee in this case, 

Richard June Jordan Thomas, murdered a :t5-year old 

girl in San Diego, Califo;nia. .In the w.ords of' the 

• 

I< 

Supreme, .. Court, Thomas ". • . was convicted of 
attempted rape 

committed to a 

Disordered Sex 

ip. Decemb~r 

state mental 
~ ,(' 

Offender not 

'of 1969. He w'as~irst 
hospital as a "Mentally 
amenable to treatment" , 

and thereafter sentenced to a. term of imprisonmeht 

of 1. to 20 "years with a.recommendation that he not 

be paX:0led. Nevertheless, fi~e years later [the 

California parole authorities) deqided to parole 

Thomas to the care of his mother. They were fully 
informed about his hi~tory, his propensities, 

and the Ij:~rielihood that he would commit another 
" . 1-::,,/ ." 

v~01ent cJ:r.:/.lne." 'Mart~nez v. California, supra 3)<') . 
·at .. 279 .. -

Folliard,·'v. Semler, 538 F~2d 121 (4th Cir; 1976), 

~'denied, 429., U.S. 827,97 S.Ct. 83, 50 L.Ed.2d 

90 (1976). John Gilreath had rece,ived a 20-ye~r 

prison sentence for the abduction and 'molesting of a 

young girl at the Madeira ·School in Northern Virginia. 

The sentencing judge modified the sentence to the 

effect that Gilreath be placed ·in a secure psychiatric 

faci;lity and not be released without prior ord~r of 

. the court. Gilreath' spsychiatrist and probation 

officer,. however, placed him on;out-patient status 

wi thout consulfi:ing the court, whereupon he returned 

to the Madeira School and murdered 147year old 
Natalia Semler. 

• Grimni v," Arizon'~ Board of Pardons and Paroles, 

l'15Ariz. 260, 564 P.2d ·1227 (1·977), .. Mitchell Thomas 

.2.1aartinez reached· the U .. i.ted States Supreme Court on the 
victim's family's contentionthat,·Cali,fol;ni:a'.g. ,c;;ta.tute confer­
ring blanket immunity for an~ decision to parole a prisoner, 
Cal. Gov' t Code ·§845. a (West .. ), was violative of the Due 
Process clause of the .f.ederal constitution and ·of the Civil 
Righ.tsAct,·'4'2 U.S.C.§1983. The Court refused so to 
rule. Martinez' will be disc1.i:sst:!cL irimbre detail infra; here 
it is cit~dfor its fac,tual content. 
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"Blazak, a convict withart'extensive prior record, was 

confined in the Arizona State P~nitentiary for armed 
robbery and a'ssaul twith intent, to kill.", Blazak I s 

psychiatric evaluation report stated that he was 

". • . an ex':tremely da~lg~rous person who ," should not 

be 'free in society until some'major'psychblogical 

changes take place. He is a paranoid schizophrenic 

whose 'psychosis prevents' him from distingu,ishing 
right and wrong and fr'om ~'control1inghis c,onduct. 

He has never made an adjustment to society for any 

prolonged period and'is unlikely to change. He has 

a definite poten'Hal for violence." 564 P.2d at" 

1230. Despite this warning, Blazak'was paroled 

a.fter serving one-third of his sentencec~hd sub­

sequently murdered Mr. Grimm in the course of an 

armed robbery. 

Thompson v. County of Alameda" 1;67 <;!aJ:. Rptr. 2d 

70,614 .P.2d 728 (1980). This case inv'olved the re­

lease from custody oia decidedly dapgerous yeung 
.. \ ' • -'. . I, , 

mari, James Foreman Fisher, III, by the Alameda 

County authorities. The County knew that Fisher 

had " ••• latent, extremely. dangerous and violent 

propensities regarding you~g children; and that 

sexual 'assaults upon young children and violence 

connected therewith were a l~kely result of re-' 

l'e'i;lsing [him] into the cOt:nIl\uni ty. "614 P. 2d at 

732. It also knew that Fisher had ". " • indir,:ated 

that he wOl,lld,'if released,take the life. a young 

cl}ild residing in the neighborhood.", 614 P..2d at 

,733., Nonthele,ss, the, County rele.ased Fisher to 

'the custody of his mother and within 24 hours he 

murdered' plaintiffs I 5--year olCI' son who lived a 

few doors away. 

Rieser v. District of Col~, 188 u.s. App. D.C • 

3e4r 580 F.2d 647. (1~78)(,aff'9' RiE~l~k~. District 
., > • .~".." 

63: Columbia; 563 F:;2~ ,46i .(1977,). r.~ho~a.s ~lhalen 

had been/accused of the murder of an 80-yea:t",oJ,d 

~oman at tbe age of 13; sent to.,a mSlltal insti,tu-
1"::.-

tion-,' released, 'and then convicted of asl'saul t ~i t11 

intent, ,tq','rape ,and robbery ofa fen\41,ecap driver. 

:The psychl.~tris_t's 'eValuation for,t;:c.:Lal ,.,releas~ , 
stated: "I ;believe ,t~at ·whep relea~,ad t!~ 'the 

co~unity he will pose a serious.p6t~ntialdanger." 

o 
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563 F. 2d ,at 465. Whalen I s probation officer a,nd 

other District of Columbia officials caused him 

to be employed in an appartment'co~plex catering 

mainly to y~ung female ,.government workers, despi te 

the fa9t t~at 'they knew at the time that he was a 

prime.suspect in the murder of a mother a,nd her 

daughter. "-Whalen raped and· murdered pl~iritiff I S 

daughter at the apartment complex where he was il 

employed. 

In their factual settings, these cases are typical of 

third-party lawsuits against custodial officialS. Even a 

cursory 'reading of the cases indic~i;es the common thread 

running through all of them, 'whether recovery was' allowed ,or 

not: that in each case the releasing authorities knew or 

should have known that the releasee was highly likeiy t~ 

victimize again. This, we submit; has institutionalized into 

the body of law the concept of gross negligence or reckless 

conduct concerning the release of prisone~s. Counsel for 

~! knowbf no case in which liability for release has been 

found that did not present facts similar to those cited above 

\\ in which the foreseeability of harm to society was adequately 

\\~emonstrated.Y Accordingly, if the standard of care appiied by 
\\ 

~}e courts to suchacase is that of gross negligence rather 
.'1 • 

<;!than mere judgmental error, it it,unlikely that the pane,l 

opinion will open up a "Pandora's box" leading to a multi­

plicity of lawsuits. 

,1.1Inaeed, in Frank v. Pitrie, 353 So.2a 1293 (La. 1977) 
the SUJ?r~e, Court of Louisian<;l ,excused a Parish (County) Sheriff 
from l~ab~l~ty beqau~e of ~he ~on~foreseeability of the ~njury 
compla~ned of. Sher~ff El~n P~tr~e of Evangline Parish had in 
his custody L. J. Dick charged'with burglary andparoie viola­
tion upon a former sentence"for burglary. The Sheriff gave 
Dick a "weekendpass" from jail; Dick went into town got drunk 
,and shot Chester Frank, a police officer. The Court held that 
the reiease of a prisoner, confined for a non-violent, .bail­
able ,offense, burglary, while perhaps' negligent, ,', was not the' 
prox~mate cause cif plaintiff I s injury at '. the hands of the 
releasee because his act of violence in shooting the·officer 
was not foreseeable. .' 

J 

I 
I 
I 

I ,\ 
tt 

j­
t 



.. ---_2 ... ------... ------=--... ---------------------------------------------~--------'-------~----
138 

Additionally, this position is entirely consistent with 

the Restatement of Torts (2d) #319 (1965): 

One who takes charge of a third party whom he 
knows or should know to pe likely to cause bodily 
harm to others if not controlled is under a duty 
to exercise reasonable care to control the third 
person to prevent him from doing such harm. 
(Emphasis added.) 

If this case had involved the early parole of a check 

forger, with no known propensity for violence, who then com-­

,mitted the terribJe acts complained of, we doubt seriously 
1,'\' 

the panel would ha~e ruled as it did. The panel went ,to 

considerable pains to point out ~~e totality of Whisenhant's . ;\. 

record of'which the Parole Board knew or should have known, 

and similar knowledge can bf! imputed -to the de.fendants in each 

ca,se cited in this section. While the panel did not couch its 

opinion specifically in terms of gress negligence, that theory 

is ~learly implied. If, then, the "gross negligence" or 

"reckless conduct" standard is applied, there is nothing 

n. • • novel and unprecedented • • • n in the panel opinion as the 

Government contends (Suggestion for Rehearing En Banc, at 2), 

and this narrow standard of liability will not lead to a 

mul tiplici ty of la"dsuits. 

The Government also raises, as a policy argument, the 

"chilling effect" theory: 

To impose liability for negligent parole 
determinations either upon the United States or 
upon the individual parole official, who is, of 
course, accountable to the Government he serves, 

>, would have a chilling effect on the decision­
making [sic] process, impede implementation of 
experimental programs (such as the guidelines 
involved here), and in all probability, prolong 
incarceration unjustifiably for many prisoners. 
{Suggestion for Rehearing E.n ~, at 14.j 

The response to this cnntention is~asically the same as 

our response to the ". • • novel ~nd unprecedented • . ." or 

multiplicity of lawsuits claim by theGov~rnment discussed 
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above. The Government describes ~ts policy argument in terms 

of " • negLi.-gent parole determinations • • ."; however, as 

we have demonstrated with the exampies cited in this section, 

the case law and the panel's opinion in the instant case turn 

upon concepts of gross negligence rather than the "second 

guessing" of good faith judgmental errors by correctional 

officials . 

The Governmen.t urges that absolute immunity be accorded to 

parole officials, to the extent that even if they knew that 

Whisenhant would kill again, they should be protected from the 

consequences of their decision to release him. {Panel Opinion, 

636 F': 2d at 146. ) Amici herein argue for a middle-ground, more 

balanced position: if the negligence in release is so gross as 

to "shock the conscience",~1 if reasonable people could not 

differ over the fact tha't a release, which flies in the face 

of all expert ,advice as to the dangerousness of the individual 

proximately causes a tragedy, then, and only then, should the 

Government or its officials be held liable. 

The panel wisely chose this balanced approach. Perhaps 

the crux of its decision lies in the following statement: 

Th:re is ample room for vigorous govern­
m7n~al l.1TIplementation of policies when, the only 
l~~t placed upon such activities is that offi­
c~als de:;> not act i~ a manner so unre<;lsonable that 
~o sens~ble, well-~ntentioned person could accept 
~t. 636 F.2d at 148. ' 

We urge this e~ banc Court to uphold the balanced 

reasonin~ of the panel. The Government cites Martinez v. 

California, supra, as authority for its "chilling effect" 

position. 

Court held 

It states, accurately,en,?ugh, that the Supreme 
'\ 

that potential liability for release could inhibit 

pa;-ole innovations decided upon bya giVen ~tate., 

51 n 
'S R h' , 

96 L.;d.;~ t.~~ ~~9~2):ahfornia,34.2 U.s. 165, 72 S.C,t. 205, 
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specifically refused to pass 
, ' t 'in' Mart.inez 'However, the' Cour , ,6/ , ty statute:~ 

Of cali for.ni'a's' 'b"J anket i.IrtItlun~ , 
t on the wisdom judgmen 

, dges we have no au'thori ty tc:> pass 
As federal ]U of the underlying pol~Cy 

judgment on the wisdom 'f' 't statute). 
determination [c:>f th7 ca;~p~~n~~ ~~~n1 y 
Martinez v. Cal~forn~a, 

" that the Supr~e Court 
stands for the propos~t~on 

Martinez 
the federal constitution upon a 

'II' g to superimpose was unW1 1n 
d l'ned to rule that 

tate immunity statute and, hence" ec ~ , 
s f 'th r 

Code §845.8(a) was violative 0, e1 e 

42 U.S.C. 
California Government 

, ~-endment or the, Civil Rights Act, 
the Fourteenth .n.LU 

, based solely 
The fact that the holding in Martinez was 

§1983. 

com
;ty and statutory interpretation is under-

on federal/state ... 
disclaimer issued by the Court: 

scored by the following 

d t decide tha t a parole, 
We need n9 t and, 0 n~ d to' "deprive" some-

officer ~ould neve~ b~ ke~e~~connection with the 
one of l~fe by~ct~on o~ Qarole~ Martinez v. 

'release of a pr1soner 71 
California, supra at 285.-

, relia,nce on Martinez 
h t the Government s Thus, we submit t a 

't' n that the independence' of parole decision­
for the propos~ 10 

Protected by absolute immunity is 
making policy must be 

misplaced. 

§/ Cal. Gov.' t Cqde, 5845.8, (a) prov:ides ~at: 
N'ei ther a public entity nor a pubhC empl,oyee is 

liable fo~: , ", , It' g from determining whether 
(a) An~ 1n]Ury resul 1n a prisoner or from deter-

to parole or re eas~ conditions of, his parole 
~~n~~ie!~: ~~~~o:ndeterrnining whether to 
revoke his parole or, release. 

'i 'F. 2d ' , 2!'J Cr .L., ' 
, 11 See also Sellar~ v~~r~c~~~e~~j ted stateScourt of' Appeals 

2135 (9th Cir. ~98l~, 1nlwdh~~ t parol~ officials haVe absolu~e 
for the N, inth c~rCU1 t he " ; a , d 42 USC §1983 where~n , ',', 1 'ghts actl.ons un er .., 1 ' 
immunity 1n C1V1 rl. 'tes seeking release on par9 e l.S 
a decisi,onadverSettota~e~nm£naddition: 
made, but the Cour sa,,' 'e 'uestion whether parole 

We leave ~o,anothe~ da~nth~unity from civil,rights 
board off1cl.als enJoy y,. ci! b' a dangerous 
suits brought by.per~on~~~~~~eBoa~d of,}?!;3.rdons and 
parolee. , £t.:. G~1InIn:"60' 564 P.2dl'227 (1977) • ' 
Paroles, 115 Arl.z."," , , 
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'As the law stands now" and as the panel held, the 

independence of parole authorities in ,making decisions whether 

or not,to release is circumscribed only by the admonition that 

such a decision' is not ". • • so unreasonable that no sensible, 

well-intentioned person could accept it. II 636 F. 2d at 148. 

&'1lici cannot fathom why su.ch a' reqsoned, balanced test could 

possibly'have 'a "chilling effect" on parole decisionmaking.· 

Such a test demands no more of any parole official than is 

already mandated by statute, 18 U.S.C •. §4203(a) (1969) which 

provides, inter alia, thatl;'parole release iscondi tioned upon 

the,: 

• • • reasonable probability that such prisoner 
will live and remain at liberty without violating 
the laws, and if in the opinion, of the Board such 
release is not incom atable,with the welfare of 
society. Emphasis added. 

Finally ,Amici no~e that ,.,hile the Government makes dire, 

and in our opinion unfounded, predictions abqut the conse­

quences for independ'ent parole decisionmaking if the panel 

opinion is upheld,' the Government says no word about the 

possible beneficia.l effects of the panel's finding of Ii a­

bili ty (confined to cases. of gross negligence) upon the safety 

of society. "Accountability" is the key word 1'n this area. 

The loss 'of three human lives because the Parole Board acted 

in a grossly negligent, unreasonable manner in freeing 

Whisenhant simply cannot be shrugged off as the price we must 

pay for liv;ng in a rather permissive society. The panel 

o.pinion addressed this question directly and, forceful,;LY: 

There are, of course, pO,sitive aspects to the 
imposi tibn of liability.' Accountabili ty acts as an 
incentive 'for professional and efficient administra­
tion. Government 'employees' sho'uld as a resul t, and 
consistent jY'ith the statutory d1,lty imposed on them, 
tend to ari tculate a basis fO'r their deCisions whiCh 
serves the ,needs of society as.well as those of-eie 
individ1,lal person- and not act 'in an unbridled ' . 
fashion. (Emphasis added.) 636 F.2d at 148. 

-0 

This same accountability-oriented approach was taken by the· 

------~~-
------ --- -~ 
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Supreme Court of Arizona in its landmark decision in ~ v. 

Arizona Board of Pardons and Parolas,~.upra. Grimm has been 

cited above in this brief in our listing of what kinds ofth1rd­

party cases reach the courts (supra, p. 11). The case involved 

the wrongful death action of the wife of a man who· was murdered 

during an armed robbery by a man'who had been released from con­

finement by the Arizona Board of Pardons and Paroles under 

grossly negligent circumstances. In holding that, in the circum­

stances of the case, the Arizona Board members were not 

absolutely immune from the consequences of their release of 

such a dangerous prisoner, the Arizona Supreme Court stated 

that: 

While society may wan't and need courageous, 
independent policy decisions among high level 
government officials, there seems to be no benefi.t 
and, indeed, great potential harm in allowing 
unbridled discretion without fear oli being held 
to account for their actions for every public 
offical who exercises discretion. The more 
power bureaucrats exerci.se over our lives, the 
more we need some so~t of Ultimate responsi­
bility to lie for their outrageous conduct. 
There may even be some deterrent value in holding 
officials. liable for shocking, outrageous actions. 
In any case, democracy by ,its very definition 
implies responsibility. [Citation omitted.] In 
this day of increasing power wielded by govern­
mental officials, absolute immunity for non­
judicial, nonlegislative officials is outmoded 
and even dangerous. 564 P.2d at 1233. 

Amici are well aware of the difficulties facing correc-
G 

tional officials in today's disordered society. We emphasize 

that this brief does not advocate the "second guessing" of 
Cr 

parole board members pr \·rardens e-.'ery time they make a judgmental 

error. We do suggest, however, that in cases such as this one, 

where ,custodial officials ac::t unreas'bnab ly , . reckle,ssly, or in 

a grossly negligent manner to free individuals who are patently 

dangerous, then th'ey should be held ac,countable for the tragic 

consequences o~ sucl1 action. This ,is precisely the approach 

taken by the panel in this case arid we urgE! that their opinion 

be upheld. 

\ 
\ 

'. 
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CONCLUSION 

Amici submit that the. standards of gross negligence, 

reckless conduct, or "unreasonable conduct," (636 F.2d at 148) 

of government custodial officials be applied to predicate 

liability in cases such as the instant one. The application 

of such standards narrow the concept of liability in a reason-

able manner, and would result in neither a multiplicity of 

lawsuits or a "chilling effeet" on the independence of parole 

decisiorunaking. 

Standards of parole decisionmaking as are now in effect 

clearly mandate the safety of society and the middleground 

where reasonable minds could not differ ast.o the release of 

,an individual. Such decisions should be made on expert advice 

.as to the potential dangerousness of an individual, and cannot 

flagrently disregard expert advice ,as to the dang~r of release. 

Ignoring potential danger in the factual setting of this'case 

should permit a'plaintiff to test the question of liability 

before a £act finder. 

The panel elavated the value of human life above the 

formalistic concepts of whether an act.was "discretionary" or 

not. We urge this Court to uphold that panel opinion. 
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Senator LAXALT. We will now' have testimony on the victim 
impact statement. We have Hon. Edward Northrop, senior:U,S. dis­
trict judge,' of Baltimore; Md., and Paul Falconer, chief U.S. proba-
tion officer.; District ef l\t.larylaJid. ",- , . 

Gentlemen, would you kindly step forward? I would like to thank 
both of you because I guess if there are any pioneers in connection 
with the impact statement and raising the level of public authori­
ties and the public generally, it ,has ,probably been the two of you; 
We cOlnmend you for that and look for\vard to your testimony; , 

STATEMENTS OF EDWARD S. NORTHROP,SENIOR U.S. DIS-
,TRICT JUDGE, BALTIMORE, MD.; -AND PAUL, R. FALCONER, 
CHIEF. U.S. PROBATION ,OFFICER, DISTRICT OF MARYLAND 

Judge NORTHROP. Thank you,. Mr. Cha,~I'nian. . " 
I think, if you don't mind, Senator, '1 would like to make a~ in­

troductory statement and then have Mi'. Falconer, our chief proba­
tion officer, give his stateme;nt ap.d then ans~er any questions you 
might direct to me. I think it is necessary 'at this time that you 
really get a defmitive exposition of how-we use the victim' impact 

-statement. 
Preliminarily; in answer to what MrS', Geraldine X had to say, 

the -victim impact treatment Was started so that the viCtim would 
not be overlooked, and we think that i~,psychologically one of the 
most important elements of the concept." , . " '. 

When the' vi~tim impact statement was initiated jin . the District 
of Maryland, I was chief judge and a'meinberof the probation com­
mittee of the Judicial Conference of the United States. Mr. Paul 
Falconer, presently chief UB.probatiop. officer for tlie District of 
Maryland, was one of the three people' who iilitiated- the plan for 
the victim impact statement and drew up the propo.sal and promul­
gated the rules adopted by the U.S. Distriet Court for the District 
of Maryland' for inclusion in the presenten(~e reports. " 

Mr. Falconer ha!3 fIled a statement, and he will speak today con­
cerning the genesis of the victim imi:>act statement, .how it is used 
in Maryland, and. the effect· of its inclusion upon the workload of 
the probation department in Maryland, which I know is· of ihterest 
to you." '.' 

Insofar as the judges are concerned, leall orily speak for myself, 
but ~; am sure that my colleagues would cOlimrm what' I say in ref­
e:t:ence', to it. While, in inany instanc1es,the impact of the crime 
upon the' victim has been brought out in one manner or another 
during the trig-L,the statement of the victim included in the presen-
tence report helps -to refresh Qur'recollectiorti . ' '. . 

Of COurse, even prior to the victim impact statement, we have re­
quired· restitution where at -all practitbable. However, the victim 
impact' statement assists ,us in tailoring our sentence to effect some 
restitution. " ' . i?" • ':', 

Senator LAXALT.Has that:)been aproblelIl; at all, evert doing,the 
k 't? t.\.... '. wor on 1" (., 

'Judge NORTHROP. No. I think Mr. Falconer' lwillanswer that. We 
have used it for quite a time. '~.'..;. .' ' .. 

As a matter of fact, he will report to yOt~l that there is.: some 
'$350,000"in restitlition;·that they .areworking 'on right ilPw~ That is 

97-844 0-82--11 
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a sizable amount of money in view of the limited use we can make 
of restitution under the Federal law. 

Let me say in connection with the testimony of Geraldine X con­
cerning the delay in the trial that the Congress of the United 
States passed the Speedy Trial Act some time ago. So that a trial 
occurs in. t~e ~ederal cour~ in roughly 70 days from the day that 
the man IS In~Icted. There IS really no delay. Maryland has a simi­
lar Speedy TrIal Act that was passed some time after the episode 
referred to by Geraldine X here today. 

So that not only do trials proceed rapidly over in our district and 
in other districts o~ the .U~ited S~ate~, but also our U.S. attorney 
h~s . ~ way of treating VIctims whIch In every way is meeting the 
crItiCIsm that she leveled at the prosecution at the State level. 

I am sure the State has taken that into consideration now and 
as I hear fr?m time to time from my colleagues on the State bench 
and people In the law enforcement system they are lookina toward 
easing the effect on the victim. ' 0 

One fact that seems to me most important is that it is of some 
so~a?e to us to fi?d that the victim of a crime is at last receiving 
~Inimum attentIOn .for the harm which has been inflicted upon 
hIm. So much attentIOn has been given to the rights of the convict­
ed defendant that; in many instances, the harm he has inflicted is 
forgotten. 

I commend this committee for taking into consideration this 
matte~. I. think that your activity here today is certainly directed 
at achIeVIng a balance between the rights of the criminal and those 
of the victim. 

Mr. Falconer's statement goes into detail. I think it will answe:r 
some of the questions that you have asked. 

Senator LAXALT. Thank you very much. . 
Mr. Falconer? . 
Mr. FALCONER. Good morning. My name is Paul Falconer and I 

am the chief U.S,. probation officer fC?r. the District of Maryland. I 
am here to speak In favor of the prOVISIOn of S. 2420 which amends 
subsection (c)(2) of rule 32 of the Federal Rules of Criminal Proce­
dures to provide for inclusion in presentence investigation reports 
prepare~ f?r lJederal district judges of a victim impact statement. 

The VIctlIn Impact statement consists of a firsthand statement of 
the human: victim of a Federal offense to the investigating U.S. 
pro:t>ation officer. and that oft!.cer's assessment of the financial, 
sC?cI~I, psychologIcal, and medical impact upon and cost to the 
VIctim. 
T~e .victim imp.act st~tement enriches the presentence report by 

. provIdmg to the Judge Information. of. a type and quality provided 
by no other means. It allows the VIctIm of the offense some privi­
lege o~ allocution at the sanctioning phase of the proceedingS. By 
supply!ng correct and v.er~fied. information concerning amounts of 
fin~npal los~es to the VIctim, It makes a more accurate restitution 
deCISIOn pOSSIble. . 

It raises at le~st the possibility of additional counseling or assist­
ance by an offiCIal government agency for the victim within care­
fully prescribe~ l~~its. Finall~r" in a controlled and li~ited way, it 
restores the VIctim to a legItimate role in the criminal justice 

(I '. 
i , 

'I 
,> 
; 
i 

rl 

'\ 
'f 

j 

I 

-: 

} 
! 
r 
\. , 
I 

\ 
\. 
} 
1. 

I 
! 
I 
! 
t 
I 
) 
t: 
I 
1 
\ 
I 

J 
1 
i 
~, , 

1. 
t· 
} 
i 
t , . 
<P. 

I 
i 
! 

! 
\ 

\ 
I 
I 
I 

\ 
l 
I 
i 
I 
I 
\ 
\ 
! 

\ 
I , 
I 
\; 

r 
\,; 

l: < : 
I 1, 
1 : 
I : 

t' i;,' 

~ ; 

.' 
I·i 

\i i 
d 
n 
f j . , 
,"1 
I· t, 
Jl 

t ' ·c 

147 

system without handicapping the prosecution or interfering with 
the rights of the accused. 

It seems particularly appropriate that responsibility for a victim 
impact statement· should reside with the probation service. The 
Federal probation system through its fully qualified and profession­
al staff has an easy familiarity with and access to criminal justice 
information. It is a nationwide system with a built-in knowledge of 
and access to local resources and it is casework oriented and uni­
versally recognized for impartiality. 

In the District of Maryland the Federal judges ratified a proposal 
for utilization of a victim impact statement in presentence reports 
in May 1979. Since that time, stich a statement has been systemati­
cally included in every presentence report where there has been a 
human victim. The program got off to a deliberate start in 1979 
when only seven victim impact statements were utilized. This 
number grew to 64 during 1980 and that figure was more than dou­
bled to 112 during 1981. Thus far during 1982, utilization of a 
victim impact statement is running some 23 percent ahead of last 
year. It is clear that the staff has recognized the value of the en­
richment of the presentence report and is more alert to opportuni-
ties to utilize it. 

Utilization of the victim impact statement has not added signifi­
cantly to the task of the probation officer in preparing the presen­
tence report. We would estimate that perhaps an additional hour of 
preparation time is required in interviewing the victim and assess­
ing the impact. Acceptance by the bench has been uniformly posi­
tive. Members of our highly competent and aggressive Federal 
public defender's office have acknowledged the fairness and impar­
tiality of the victim impact statements, while accepting the fact 
that they carry a potential for making their task more difficult. 

The process of preparing a victim impact statement is undertak­
en primarily to enrich the presentence report with victim-oriented 
i,nformation. Simultaneously, though, it makes possible further 
services or considerations for the victim, which can include occa­
sions when the probation officer may mediate employment prob­
lems for a victim when that person loses time at work due to of­
fense-related injuries or losses; intervene with the victim's credi­
tors if the offense caused financial problems; help and advise the 
victim to apply for compensation, if eligible under local law; and 
notify the victim of the outcome of the prosecution. 

The victim of an offense has no standing in the court beyond the 
status of a mere witness-he has no right of allocution and is often 
overlooked in the process of plea negotiation. Our position is that 
we should not prosecute, try, and sentence any defendant without 
at least listening to the victim and giving some consideration to the 
victim's offense-related needs. It is essential that a ,victim impact 
statement be factual and confirmed; it must be noninflammatory 
and nonargumentative. We never want to be guilty of waving the 
bloody shirt; neither are we to bury the bloody shirt with the 
victim still in it. 

I have attached to your copies of this statement the original pro-
posal which has been ratified and in effect since May 1979 in the 
District of Maryland, where.it has been virtually unopposed and 
where it has prompted favorable national attention. I am grateful 

. i 
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for the opportunity to tell you about it and I welcome your ques­
tions or comments. 

Senator LAXALT. Thank you' very much, Mr. Falconer, not only 
for your testimony, but I suppose if the federal system was full of 
people like you and the judge, we wouldn't have any need for legis­
lation at all, because you have done it on the basis of being self-
starters. 

You had an opportunity, I suppose, both of you, to examine the 
proposed legislation, particularly with respect to the victim's 
impact portion. Is that part of our legislation generally acceptable 
to the two of you? Does it do the job? That is what I am talking 
about. 

Judge NORTHROP. Yes; I think it does. 
Senator LAXALT. That, you think, would do the job? 
Judge NORTHROP. Yes. 
Mr. FALCONER. As far as the victim impact statement, I believe it 

is an overdue aspect, and I believe it would do the job. 
Senator LAXALT. Tell me, as a matter of education within Feder­

al circles in terms of seminars and meetings that you have, or in 
the conferences, judge-I have had occasion, as I indicated before, 
to participate from time to time in these meetings because of my 
prior background. I have never known of any concentrated atten­
tion to be given to this problem. Is that changing? 

Judge NORTHROP. I think it is, Mr. Chairman. You asked a ques­
tion a while back about the education that a Federal judge goes 
through and the various people like the probation department. 

We have sentencing institutes at least once a year, and as you 
probably attended yourself at one time, and this question has 
arisen there, and it has been given some attention. 

Now, Mr. Falconer, of course, when they promulgated our victim 
impact statement, had learned of it at a seminar. Is that correct? 
You might tell the Senator about that. 

Mr. FALCONER. Yes. The idea is not original. The idea originated 
with an organization called Improving Victim Services Through 
Probation, and an institute which was sponsored by them and 
jointly by the Blackstone Institute, the American Probational 
Parole AssociatiP]Land the National Institute of Justice. 

The purpose of the meeting was to sensitize persons from proba­
tion departments on both a State and 'a local and a national level 
to the value of improving services to victims in the context of a 
probation department, and one of the seminal ideas was the use of 
a victim impact statement. 

It has been a very modest undertaking. Obviously,' it is some­
thing that could be abused if it were overdone. We have tried to 
keep it very modest and very much under control, and as a result I 
think it has met with wide acceptance and I think it enriches the 
presentencing report in a very valuable way. 

Senator LAXALT. All right. 
Judge NORTHROP. I think you might wish to hear about restitu­

tion as it has been used in Maryland and as weare using it now. 
Senator LAxALT.We would like to have that for the record. . 
Mr . FALCONER. I can refer to it. Section 3651 of title 18 of the 

United States Code makes possible the institution of restitution at 
the time of sentencing. 
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. My experience has been in the District of Maryland tlYat the 
J~dg~s a~e very alert to opportunities to require and to see that res­
tItutIOn IS c?lle~ted from offenders who are placed on probation 

ban~ the restitutIOn payments are ordinarily made through the pro­
atIOn department. 

th ~kw, we als? hav~ the responsibility of collecting Federal fines. I 
In at ~ny ~Iven time we have something in excess of $350 000 i 

outstandln~ fInes and restitution which we are collecting throug~ 
the probatIOn department: 

S? the j~dge~ are sensitiv:e to the need. and the possibility of or­
~erln~ r~stItutIOn. If there IS a shortcomIng in the idea of rest't _ 
tIon, It IS that restitution is not ordered when confinement i/ o~-
t
d.ered. I have never seen a parole order which has required restitu-
~. . 

. This is a poss.ibl~ weak area, but I believe as far as the Federal 
~udges and restItutIO~ are concerned, restitution is well employed 
In the Federal courts In the area or probation. 
Se~ator LAXALT. Thank you very kindly, gentleman. I am sorr 

W
that It ra~ so late, but som~times it is an unavoidable situatiOl~ 

e apprecIate both of you beIng here. 

M
I know you are busy men, coming here as you did this morning 
I'" 1'. FALCONER. Thank you. . . 
.LThe prepared. statements of Judge Northrop and Mr. Falconer 

wIth accompanYIng documents, follow:] , 
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PREPARED STATEMoo OF EDWARD S.NORTI-ROP 

My name is Edward S. Nortnrop, and ±' am a senior 

judge of the United States pistrict Court for the District 

of Marylan:d. wnen the Victim Impact Statement was 

ir.itiated in the District of Maryland, I was' then Chief 

Judge and a member of the Probation Committee of the 

Judicial Conference of the United States. Mr. Paul R. 

Falconer, presently Chief United States Probation Officer 

for the District of Maryland, waS one of the three people 

who initiated the plan for the Victim Impact Statement 

and drew up the proposal and promulgated the rules 

adopted byCthe United States District Court for the District 

of Maryland for inclusion in the presentence reports in. 
,) 

May of 1979. Mr. Falconer has filed a statement and will 

speak today concerning the genesis of the Victim Impact 

Statement, how it is used in Maryland, and the' effect of 

its inclusion upon the workload of the Probation Departme.nt 

in Maryland. 

Insofar as the judges are concerned, I can only 

speak for myself. but I am sure that my colleagues would 

confirm what I say in reference to it. While, in many 

instances, the impact of the crime upon the victim has 

been brought out in one manner or another during the trial, 

the statement of the victim included in t4e presentence 

report helps to refresh our recollection of what occurred. 

Of' course, even priCer to the Victim Impact Statement, w:e 

have required restitut,ion where at all practicable. However, 
.', 

the Victim Impact Statement assists us in tailoring our 

sentence to effect some restitution. 

Where there has been a particularly brutal assault on a 

federal reservation, t.he Statement can be reflected in the 

sentence imposed. The Victim Impact Statement is of material 

.. 
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assistiimce to us, and, as has been shown by I1r. Falcon~r, it 

is receiving increasing use.' 

The one factor of it that seems to me to be most important, 

is that it is of some solace to us to find that the victim of 
/" "---a crime is at least receiving minimum attention for the i18.X',J 

which has been inflicted upon him. So much attention has been 

given to the rights of the convicted· defendant that, in many 

ins tances, the harm he has inflicted i~ fcir:gotten. 

The statement is at,) the least a gesture: toward achieving 

a bala.nce petween the rights of the criminal and t,hose of 

the victim. 

PREPARED STATEMENT OF PAUL R. FALCONER 

My name is PAUL R. FALCONER and I am the Chief United States Proba-
. tion Officer for the District of Maryland. I am here to speak in 
favor of the provis'!on of Senate ,Bill 2420 which amends Subsection 
(c)(2) of Rule 32 of the Federal Rules of Criminal Procedures to 
provide for inclusion in presentence investigation reports prepared 
for Federal District judges of a VICTIM IMPACT STATEMENT. 

The VICTIM IMPACT STATEMENT consists of a firsthand stateme~:t of 
the human victim of a Federal offense to the investigating United 
States Probation Officer and that officer's assessment of the financial 
social, psychological and medical impact upon and cost to the victim. ' 

The VICTIM IMPACT STATEMENT enri ches the p'resentence report by p.ro­
vidin.g to the judge information of a type and quality provided by 
no other means. It allows the victim pf the offense some privilege 
of allocution at the sanctioning phase of the proceedings. By , 
supplying correct and verified information concerning amounts of 
financial losses to the Victim it makes a more accurate restitution 
decision possible. It raises at least the possibility of additional 
c~un~eling or assistance by an official government agency for the 
vlctl~,.within ca~fully prescribed limits. Finally, in a controlled 
and llmlted way, lt restores the victim to ,a legitimate role in the. 
criminal justir.e system without handic~pping.the prosecution or 
interfering with the rights of the accused. . , . 

It seems particularly appropriate that responsibility for a VICTIM' 
IMPACT STATEMENT should reside with the Probation Service. The , 
Federal Probation System through its fully qualified and professional 
~taff has an easy familiarity with and access to criminal justice 
mformation. It is a nationwide. system with a built in knowledge 
of and aq:ess to local resources and it is casework oriented and '. 
unive,rsally recognized for impartial ity. 

In "the . D~ str~ ct of Maryl aild the Federal Judges ra ti fi ed' a proposal 
Tor utlllzatlon.of a VWrI~' IMPACT STATEMENT in presentence reports 
m May 1979. Slnce that tlme, such a statement has been systemati­
cally incl uded in, every presentence report where there has been' a 
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human victim. The program got off to a deliberate start in 1979 
when only 7 VICTIM IMPACT STATEMENTS were utilized. This number 
grew to 64 during 1980 and that figure was more than doubled to 
112 during 1981. Thus far during 1982, utilization of a VICTIM 
IMPACT STATEMENT is running some 23% ahead of last year. It is 
clear that the staff ,has recognized the value of the enrichment 
of the pres~ntence report and is more alert to opportunities to 
utilize it .. 

Utilization of the VICTIM IMPACT STATEMENT has not added signifi­
cantly to the. task of the probation officer in preparing the pre­
sentence report. We would estimate that perhaps an additional hour 
of preparation time is required in int~rviewing the victim and 
assessing the impact. Acceptance by the bench has been uniformly 
positive. Members of our highly competent and aggressive Federal 
Public Defender's Office have acknowledged the fairness and imparti­
ality of the VICTIM IMPACT STATEMENTS, while accepting the fact 
that they carry a potential for making their task more difficult. 

The process of preparing a VICTIM IMPACT STATEMENT is undertaken 
primarily to enrich the presentence report with victim-oriented 
information. Simultaneously though, it makes possible further 
services or considerations for the victim, which can include 
occasions when the probation officer may: . 

=mediate employment problems for a victim when 
that person loses time at work due to offense­
related injuries or losses 

=intervene with the victim's creditors if the 
offense caused financial problems 

=help and advise the victim to apply for compen­
sation, if eligible under local law 

=notify the victim of the outcome of the prose­
cution. 

The victim of an offense has no standing in the Court beyond the 
sta tus of a mere wi tness - he has no ri ght" of a 11 ocuti on and is often 
overlooked in the process of plea negotiation. Our position is that 
we should not prosecute, try and sentence any defendant without at 
least listening to the victim and gi'Jing some consideration to the 
victim's offense-related needs. It is essential that & VICTIM IMPACT 
STATEMENT be facturu and confirmed; it must be non-inflammatory and 
non-argumentative. We never want to be guilty of waving the bloody 
shirt; neither are we to bury the bloody shirt with the victim still 
in it. 

I have attached 'to your copies of this statement the or,igil1al pro­
posal which has been ratified and in effect si~ce May 1979 in the 
District of Maryland, where it has been virtua11y unopposed and where 
it has prompted favorable national attention. I am grateful for the 
opportunity to tell you about it and I welcome your questlons or 
corrments. 

ENCLOSURE 
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CTIM SERVICES PROGRAM 

Introduction 

An increasing interest in the role of the victim in the 

administration of justice is prompting novel proposals and 

forcing a reexamination of principles. Corollary to increased 

victim awareness is a growing 1n~est and preoccupation with 

restitution, both specif'ic and general. 

The idea of restitution is not novel - i,t originated in 
'. 

primitive cultures (and still exists there) where its rationale 

is ene of retribution. A rehabilitative rationale for restitution 

was a modern invention and since this rehabilitative ideal has 

lost much of its force and we are ·observing a return to a 

retributive/deterrence model, it,is interesting to observe the 

principle of restitution' as strong as ever; and even experiencing 

a sort of re-birth in many jurisdictions. Victim consciousnes's . 

has not fared'as well historically •. 

True, the primitive idea of restitution envisioned the 

blood payment to the victimized person or his heirs and assigns, 

but as primitive culture became more sophisticated - and the list 

of criminally pros'cribed acts lengthened - it be'came fashionable 

and profitable for: the political or religious establishment to 

stand in the place of the injured party and the role of the 

actual victim diminished in the criminal process. With the 

dawning of the New Penology, indeed, the state pre-empted,this 

role and the actual victim. was reduced to the status of a mere 

witness in the proceeding. S~ch a diminution, of the victim's 

role was essential in a scheme which purported to be based upon 

a,-theory of rehabilitation as. it was necessary ~o avoid any 

appearance of a retributive element. How better to do this 

than to regard the victim asa somewhat embarrassing necessity. 

Perhaps the collapse of the rehabilitative model changed 
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that, but along with the resurgence of retributive/deterrent 

approaches has come an increased awareness of the victim of 

crime and a feeling that he has a definite role in the criminal 

justice process. 

Argument 

The victim has too long been ignored ;tn, the criminal process 

and simple justice which demands enlightened and even gentle 

treatment of the accused/convicted criminal mandates that the 

interests of the victim be given at least tpken consideration. 

No return to. the institution of the vendetta is proposed, 

but merely that. the victim, through an orderly and dignified 

procedure, be afforded some· right of allocution and that some 

consideration of the victim's damage~ and needs be taken into 

account at the sanctioning phase of the criminal prpcess. In 

addition to an increased fairness in the process, such a 

procedure would probably yield a higher level of accuracy in 

reports of the offense to the Court. 

Proposal 

Establishment of a 1Il0dest program in the "Probation Dep;1rtment, 

to heighten .the awareness of the Probation Officers and the 

Court to the plight of the victim is recommendeq.. The program 

would be essentially educational and would require no additional 

staff or expenditure of funds and would make minimal demands 

upon the invest.igative time of Pro.bation Officers. 

The'heart of the program would be the inclusion in the 

presentence report of a "VICTIM IMPACT" 'section, which would 

contain in verified and non-argumentative style~ an assessment 
',i 

of the financial, social and psychological cost to the victim 

of the offense. 

Initially, the program would ~e confined to human victims 

\ 
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only and for practical reasons only victims of· the offense or 

offenses for which conviction was had. 

Outline 

GOALS 

OBJECTIVES 

STAGE AT WHICH 
SERVICES ARE 
RENDERED 

SERVICES 

SERVICE PROVIDERS 

NEW RESOURCES 

Practical Considerations 

Respond to the victim's 
crime related needs 

- Enrichment. of presentence report 
with victim's version of the 
crime and its effects upon him; 
improve on department's profess­
ional needs through a better 
understanding of the defendant 
and the ability to fashion 
appropriate recommendations 
to the court. 

Between the entering of a guilty 
plea (or conviction) and the 
imposition of sentence and possibly 
through a subsequent period of 
supervision. 

For example: cbntact with victim's .. 
creditors to mediate problems; . 
mediation of victim's employment 
problems; return of property to the 
victim; aid victim in filing for 

. compensation under appropriate 

. legislation; explanation of criminal 
justice proced~res to vict~m, etc. 

U.S. 'Probation Staff and volunteers. 

None. 

No services to victims will be forced. Non-cooperation 

or disinterest on the part of the victim would close our 

interest in the case insofar as the victim is concerned 

although this would not preclude enforcement of any court­

ordered restitution as in any case. 

The victim would not become a "casen.One in~ervlew 

would suffice in most cases although there might a:rise a 

need for additional contacts with other persons with 'a creditor 

or employer relationshipwlth the victim. Additional advice 

or instruc~ions can be furnished the victim through mail or 

be phone. 
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'Appe~dix I 

Examples of VICTIM IMPACT statements 

Outline 

a) Identification of victim 

b) Itemizat:l,on of unremunerated tangible 
loss, if any 

c) Probation Officer's assessment of 
social and psychological damages, :t:r. 
any 

VICTIM IMPACT STATEMENT: (Dyer Act Offense) 

Mr. Charles W. Jones, 1234 Kossuth Street, Baltimore, was 
the victim of this offense. His 1977 Plymouth station wagon 
was stolen by the defendant from in front of his house and 
was recovered in damaged condition i~ Charlotte, North Carolina 
three says later. ' 

Although 'covered by insurance against loss, Mr. Jones was 
not compensated by his insuran.ce cOlJlpany since the car was 
recovered. Damages included two flattened tires which he had 
to replace before he could bring the car home. Further. 
Mr. Jones,had to travel to Charlotte, North Carolina at his own 
expense, thereby losing a day of work, in order to pick up 
his car. His certified itemization of the expenses involved 
is as follows: ' 

VICTIM IMPACT STATEMENT: 

Bus Ticket to Charlotte, N.C. 
Two tires at $42.75·each 
Gasoline for return trip 
Loss of 1 day work at rate 

or $6.70 p,er hour 

(Assault on Officer) 

$23.50 
85.50 
17.00 

53.60 
$179.60 

Officer Robert A. Galey, 79 Rushmore Place, Berwyn Heights, 
Maryland was the victim :tnthis case. He sustained groin injuries 
and a hairline fracture of the skull as a result of being' 
attacked by the defeildant. His medical. expenses were borne 
by the,. U. S. Park Police and he was on Sick leave for 5 working 

'days. -He did not sustain any additional financial costs. I, 
Since the inCident, however, Officer Galey ha~ been consid~ring 

a change of vocation. His wife, ha!?'expressed fears for his .' 
safety :tn carrying out the hazardous duties of a police officer 
and .:tndicated that she 1s not sure she can continue to live 
with him with these .worries.. . ' 

t,. .. 

i 
II 

fl 
J~ 
1:1 
f{ 
(J 
1~ 

i 
}1 

I 
U 

I I 
~ , ?< 

AI: 

... 

157 

VICTIM IMPACT STATEMENT:' 
(Robbery on Government Reservation) 

Miss Sharon Ann Jordan, age 19, Route I, Box 475, Millersville, 
o Maryland was the victim of this offense. Her handbag, containing 

$72.00 in cash a:n,d numerous ,personal papers was seized from 
her by force when the defendant accosted her in her car While 
waiting for a traffic signal on the Fort Meade reservation. 

Mi~s Jordan SUffered lacerations on her hand when the bag 
was torn from her ,grasp and had to seek medica'l attention for 
these injuries. She has certified thattJ1e monetary loss she 
suptained is as follows: $72.00 in cash; $10.00 for th'e. handbag; 
a11.,d $10.00 for other personal property in her handbag. She' has' 
received a medical bill from the emergency room at the Kimbrough 
Army Hospital for $12 ~ 00 for accident room services incident, to 
her inj ury •. ' Total $104.00. 

In addition, Miss Jordan was badly shaken by herexperienc~. 
She has to travel across the military reservation frequently 
enroute to her job at the National Security Agency and she is' 
v~ry anxious about this and is considering looking for another 
job. She has also curtailed' all of her former social activities 
which centered about the military reservation. She has been 
experiencing difficulty in sleeping and concentrating on her 
j~. . . . 

VICTIM IMPACT STATEMENT: (Theft of Mail) 

Mrs. Constance Vitriola, 13598 Pulaski Highway, Baltimore, 
Maryland 21162, Telephoge - 335-9274, who is the defendant's 
sister-in-law as well as a victim along with her husband, told 
the ·Probation Officer that she and her husband do not want to 
be interviewed and have nothing to say about the checks which: 
the defendant stole frpm them. 

.. \':. 
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Senator LAXALT. Lastly, we have in from the American Bar Asso­
ciation Michael McCann. He is chairman of the Victims Committee 
of the American Bar Association. 

Thank you very much for coming all this way, Mr. McCann, to 
help us out. 
STATEMENT OF E. :M:ICHAEL ,McCANN, DISTRICT ATTORNEY, MIL~ 

WAUKEE COUNTY, WIS., AND CHAIRMAN, VICTIMS COMMITTEE, 
AMERICAN BAR ASSOCIATION 
Mr. MCCANN. I am happy to appear here. I would ask that my 

full statement be included in the record. 
Senator LAXALT. It is so ordered. . 
Mr. MCCANN. I have served as district attorney in Milwaukee 

County for the past 14 years. I have served on the Victims Commit­
tee of the American Bar Association's Criminal Justice Section 
since its inception 6 years ago. I presently chair the committee. 

The American Bar Association represents some 275,000 attorneys 
in the United States. The Criminal Justice Section to which I 
belong has about 10,000 members. Despite the fact that its m~m­
bership consists predominantly of defense att~rneys, the. sectIOn 
has consistently been in the forefront of speakIng to the Issue ,of 
victims' rights. Without apologizing for its involvement in protect­
ing defendants' rights, it has stressed and willingly supported the 
Victims Committee's effort to articulate the rights and needs of the 
victim in the criminal justice system. 

I have carefully gone over the legislation before us. The ABA 
supports, of course, the opening sections that speak to the needs 
and the problems of witnesses. 

VICTIM IMPACT STATEMENT 

With respect to the impact statement, I think legislation such as 
this requiring that victim problems be laid before a judge at the 
time of sentencing is long overdue. I would be most pleased to tell 
you that Mrs. Montgo~er~'s st?ry about. t~e $350 restitu~io?­
against an $11,000 medIcal IS unIque, but It IS not. In fact, It IS 
quite representative. One can immediately infer that the prosecu­
tor, the probation department and the judge when the sentence 
was levied and the restitution was ordered, had no idea of the real 
loss of this lady. . 

Senator LAXALT. They should have been in touch with her. There 
is no way they could otherwise. 

Mr. MCCANN. That is true. As a forme:r prosecutor, you know the 
system. A victim impact statement could be required as part of the 
probation report. It is not that onerous and it could be done. 

I want to point out that the ABA has recommended that the 
prosecutor contact the victim prior to engaging in plea negotia­
tions. Had that been done in the Montgomery case, the prosecutor 
would have known what was required. 

INTIMIDATION 

I commend also the inclusion of the intimidation section. It par­
allels closely' the ~odel statut~ of the Ame!ican Bar Asso~iati0!l' 
which was developed by the VICtims CommIttee after hearIngs In 
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June .of 1979 .. Some 34 witnesses from around the country appeared 
h~r~ In. W.as~lln~on and advised our committee of the extent of the 
vlctlm IntImIdatIOn. 

Senator Heinz' bill and the ABA model do differ in severa1 as­
pects. ~hereas Senator Heinz' bill treats even annoying pressures 
as felonIes, the ABA recommends that, where there is no threat in­
volved, but simply annoying efforts, that the crime be treated as a 
misdemeanor. This wou~d .be the case where a defendant, let's say, 
r~p~atedly contacts a VIctim, does not threaten or intimidate that 
VIctim, but repeatedly requests,. or petitions in an annoying 
manner; the person to drop the case. 
~ost prosecutors would feel that a felony charge would be a dra­

conIan measure ana would not institute a prosecution. 
I would suggest that you consider adding a misdemeanor offense 

for use in such situations. 
Senator LAXALT. What would you do in a situation like Geraldine 

X, . receiving a letter? 
~r. MCCANN. If there were threats of retaliation, such as "I am 

gOIng to get you," I would say treat it as a felony. If it consisted of 
repeated letters petitioning her to drop the case, I would say a mis­
demeanor. 

WITNESS RELOCATION 

Thr~ats to witnesses ~re terrifying, particularly to older persons 
and wIth res:pect to chIldren. Sometimes it is only psychological 
support that IS needed, not relocation. However if a bureau real­
~zes witness relocation is a responsibility that has been addressed 
In legislation, they will utilize it if necessary. 
~ ~ have done it in Milwaukee. We have a popUlation of over 1 

mIll~on. For so~e $75~000, we have been able to do that. It is not a 
terrIbly .expenslve thIng. Of course, it supports the cases of the 
prosecutIOn. .' 

Senator LAXALT. It is sparingly used because witness relocation is 
a tragedy all in its own in many, many cases is it not? 

Mr. MCCANN. Yes, it is. ' 

GUIDELINES FOR FAIR TREATMENT OF VICTIMS AND WITNESSES 

. ~ w:ould like to speak as well to the p~oposed guidelines. I think 
It I.S lmp?rtant that you require them in this legislation. Senator 
HeInz. raIses a good point. Many of those issues have been touched 
upon In the Attorney General's Violent Crime Task Force report 
and elsewhere. 

Chapter 950 ?f ~he Wisco~sin statutes sets out guidelines for the 
treatment of VICtims and WItnesses. Prosecutors if they see them 
in the law, will abide by the law. They do not c~ll for a great deal 
of expense. 
. Certainl;v,. if the Department of Justice articulates similar guide­

hnes, senSItive U.S. attorneys will follow those guidelines. 
Therefore, I think this section should be included. 
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CRIME VICTIM COMPENSATION 

I think there should be a study of the compensation programs as 
the legislation suggests. This may encourage those States that have 
not adopted such legislation to do so. Moreover, the Federal Gov­
ernment would have before it a thorough means for evaluating 
victim compensation programs in an intelligent and meaningful 
way. 

American Bar Association representatives have appeared a 
number of times in past years to support crime victim compensa­
tion legislation, and of course continue to support it now. 

THIRn·PARTY LIABILITY 

There is no more articulate national spokesman for the issue of 
third-party liability than Mr. Frank Carringto!l'. I am pl~as~d to 
say that. The ABA itself has not taken a posItIOn on thIS Issue. 
Though, at the direction of, section chairperson Judge Sylvia 
Bacon, our Victims Committee is presently studying it. 

CIVIL REMEDIES c 

The civil restraint order that is suggested as part of the intimida­
tion package, I think is important. We would advocate one modifi­
cation. As it stands, the legislation provides that the civil order 
could be issued on hearsay. We would suggest that you include the 
word, as we did in the model law, "credible," so it becomes "credi­
ble hearsay." 

I think that makes the section more palatable. I don't think it 
would impact negatively on the securing of such restraining orders. 

CONCLUSION 

Finally, 1 want to thank you for the attentive following that you 
have given to this bill. I think the witnesses who have appeared 
are a thorough cross-section. I don't think Geraldine X is someone 
who has been dredged up in an unusual case. The delays without 
notification to her, the difficulty in getting her input into the 
system, these are all too re~l. It is a re:;l exampl~, not an ~nusual 
one. It is sadly representatIve of what IS happenIng today In both 
the Federal and the State systems. 

Senator LAXALT. I am afraid you are right, Mr. McCann. 
Thank you so much for coming in, and thanks for the help of the 

ABA and your section particularly. They have made a material 
contribution. You might indicate our obligation, and we will be in 
touch. 

Mr. MCCANN. Thank you. 
[The prepared statement of Mr. McCann and ABA summary 

follow:] ,. ... 
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PREPARED STATEMENT OF MrCHlI.EL McCANN 

Mr. Chairman and Members of the Subcommittee: 

My name is Michael McC~nn. I have served for the past . 

fourteen years as b~e District Attorney of Milwaukea County, 

Wisconsin. I am presently Chairperson of the Victims Committee 

of the Criminal Justice Section of the American Bar Association. 

I am most honored to be here to set forth the views of the ABA 

on Senator Heinz' "Omnibus Victims Protection Act of 1982." 

The position of prosecutor provides an overview of 

virtually the entire criminal justice system. The work of that 

office involves intense., daily contact with the victims and 

witnesses of crime. No prosecutor with any degree of sensitivity 

can long remain ignorant of the truly onerous and often frightening 

part such victims and witnesses playas the crime tragedy 

progresses from the stage of offense, through apprehension, 

identification, pretrial proceedings, and trial. 

The woes of victims and witnesses are legion. To the 

weak, the infirm, and the elderly, the potential of offender 

retribution for aiding the prosecution is real, palpable, and even, 

on occasion, terrifying. Even to the strong and well-educated, 

the arcane, often labyrinthian procedures of the criminal courts 

are confusing and burdensome. Rather than a kind request to 

appear in court, the victim or witness receives a subpoena 

threatening him or her in imperious, medieval English, with swift, 

dire penalties for failure to appear in court. When the witness 

does appear, he or she frequently will wait long hours only to 

later learn that the proceeding will not go forward as scheduled 

but instead another appearance on a later date will be required. 

The harried shopkeeper or the inflation-inflicted wage­

earner reckoning his miserly witness fee against foregone income 

soon realizes that by his willingness to cooperate with law 

enforcement authorities, he or she has unwittingly undertaken 

to economically subsidize the.criminal justice system. Restitution 

for losses sustained as a victim are most frequently not even 

considered by the court. 

97-844 0-82-12 
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It is interesting to note that the parab~e of the Good 

Samaritan, proposed as ,the model of a caring neighbor, focuses 

on one person's effort to reach out and aid a crime victim--a 

robbed, beaten man. Two thousand years later, the story of the 

ignored, avoided, and abandoned victim is most often the rule 

rather than ~e exception daily in many parts of America--urban, 

suburban and rura~ a~ike. 

The ~egislation ~nder consideration addresses these 

problems. Steps can and ought to be taken to remedy such in­

tolerable treatment of the victims and witnesses of crime. I 

am happy to state that many such steps have been taken in Milwaukee. 

It is my hope that adoption of the legislation under consideration 

will inspire changes not only in the federal system but will 

provide the model for. all states in this land. 

The American Bar Association represents 275,000 ~awyers 

and 35,000 ~aw students. Its efforts to protect the legitimate 

rights of defendants have been widely publicized. Less well 

k~<;iwn are its efforts over the past decade to improve the plight 

of crime victims and witnesses. 

Most of the ABA's victim/witness-related activities 

have emanated from the Crimi~al Justice Section--an numbr~llan 
i[ 

organization of some 10,000 prosecutors, defense attorneys, 

ju~ges, civi~ practiti?ners and academicians. Subjects of the 

Section's earlier victim-oriented activities included crime 

victim compensation and revision of tqe rules of evidence in 

rape cases. In 1976, the Section formal~y recognized the im­

portance of work in this area by establishing a Victims Committee. 

Since then, the Committee has sponsored a nationwide 

bar activation project for victim/witness assistance, developed 

a package of recommendations to reduce victim/witness intimidation, 

and served as a nationa~ clearinghouse on statewid~,victim/witness 

legislation. We are current~y working on a set of guide~ines 
(_.":': 

for fair treatment of victims and witnesses in the criminal 

justice system. 

Other ABA sections, such as the Young Lawyers Section 

and the Section on Individua~ Rights and Responsibi~ities, have 

" 
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a~so been active in specialized areas of victim reform, such as 

child abuse and domestic violence. 

The AB.?!o' s interest in victims and witnesses is Illotiva,ted 

by both ideological and practica~ concerns. Ideologically, .the 

criminal "justice" system owes justice to the victims and witnesses 

of crime the same as it owes justice to those accused and convicted 

of crime. On the practica~ side, victims and witnesses plan an 

indispensablerol'e in our criminal justice system. As practitior..ers, 

we need to encourage their cooperation to the ~ extent possible. 

Before I discuss ABA policies which relate to the specific 

bil~ before"this subcommittee, I would like to mention at ~east 

one which pertains to several other victim-related bi~ls pending 

before Congress. Since ~967, the ABA has been on record as 

supporting federal legislation compensating persons injured by 

criniinal acts. In 1974, it "endorsed the Uniform Crime Victims 

Reparations Act. Since then, the Association has actively 

promoted the adoptio:a of both federal and state legislation in 

this area. We hope that Congress wil+ finally approve a federal 

compensation bi~~ this ses.sion. 
F 

The bill before us today is a most welcome one. While 

ABA policies do not address each and every provision of the 

Omnibus Victims Protection Act Of1982, we unhesitatingly 

endorse the findings and purpose of the proposed ac~. The fact 

that most crimes are state crimes in no way ~essens the importance 

of federil legislation, both to provide justice to the victims 
1\ 

of federal criIlle and to serve as a model for the states. 
I 

Title I of the proposed act would require a victim impact 

statement\as part of the pre-sentence report. This is an area 

our Victims Commi~tee has been discussing in connection with our 

proposed guidelines for fair treatment of crime victims and 

witnesses. Some concern has been expressed that interjection 

of a victim statement wou~d upset the delicate balance of 

"state vs. defendant," ;resulting in longer sentences. However, 

there is precedent for consideration of the impact of the crime 

on 'the victim in sev.aral of the prestigious ABA Criminal Justice 

Standards. 
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o 
'For instance, Sentencing Alternatives and Procedures 

standard 18-3.2 calls fo~ the court to sentence within an appli­

cable guideline range unless certai~aggravating faGtors are 

present. Such factors are' present, according to the standard, 

(1) when a victim'is particularly vulner.ab1e; (2) when a victim 

is treated with particular cruelty; (3) when the offense 

involved injury or threatened violence to others committed to 

gratify 'the offender's desir,e for pleasure or excitement; or 

(4) when the degree of bodily harm caused, attempted, or foreseen 

by the offender was substantially greater than average for the 

given crime. 

The Pleas of Guilty Standards also address the issue. 

Standard 14-3.1 urges the prosecuting attorney to make 

every effort to remain advised of the attitudes ,. and sentiments 

of victims before reaching a plea agreement. According to 
-

standard 14-3.3, the judge may allow or require the victim to 

appear or testify prior to accepting a plea agreement. 

Title II of the proposed act pertains to protection of 

victims and witresses from intimidation. As previously noted, 

our Victims Committee has done substantial work in this area. 

We have found intimidation to be a persistent problem 

with two unique aspects. It is the one crime in which only 

unsuccessful attempts are reported or discovered. It is also a 

crime which inherently thwarts the purposes of the justice 

system itself. 

In June, 1979, our Victims Committee held two days of 

widely-publicized public hearings here in Washington, D.C. Their 

purpose was to provide a forum for victims, criminal justice 

practitioners and concerned citizens to comment on a draft 

"package" of recommendations to reduce victim/witness intimidation; 

The package contained a model statute as well as recommendations 

for police, pro.secuto·rs, the courts, community groups and the 

bar. Oral testimony of thirty-four witnesses was heard. OVer 

eighty others submitted written testimony. A number of problem 

areas not addressed in the draft were raised at the hearings. 

\ ...
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One of the most surprising of these was the wide extent of 

defense witness intimidation. 

Following the hearings, the Committee revised the draft 

recommendations to address this and other concerns discussed 

at the hearings. In August of 1980, the entire package was 

approved by the ABA's policy-making House of Delegates. 

To date, five"states have ad<:,pted the model statute, 

including my own state of Wisconsin. We understand. similar biils 

are under consideration in approximately a half dozen other state 

legislatures. It is difficult to me,asure implementation of the 

parts of the package addressed to individual law enforcement 

agencies, courts, community groups and bar associations. 

However, the literally thousands of requests we have.received from 

such groups for copies of the recommendations lead us to believe 

there is considerable activity in this area. 

Much of the intimidation section of the bill under 

consideration tOday comes directly from the ABA recommendations, 

particularly the model statute. 

For instance, the bU.l' s definitions of the terms 

"witness" and "viptim" closely follow the ABA model. "Witness" 

includes not only a subpoenaed party. It also includes an 

individual who knows about the crime but has ~ been subpoenaed. 

Since such persons are often the target of intimidation-­

particularly immediately follo\dng the commission of the crime-­

the railure to cover them has significantly limited the effective­

ness of most existing intimidatior.., statutes. 

The term "victim" is rarely found in existing statutes, 

probably because a vict~m is not considered a party to a criminal 

prosecution. It is true that most victims are also witnesses. 

This is especially so under the broadened .,definition of witness 

just mentiolled. Nevertheless, separately defining a victim as an 
<_I 

individual against whom an o~~ense has been committ;d and including 

the.victimunder the scope of the act ~ends the lawfs protection 

from retaliation or attempted retaliation beyond the termination 

of the case. 

Both the ABA model statute and the Omnibus 'victims 
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Protection bill make it a crime to maliciously deter victims or 

witnesses from attending or testifying at criminal proceedings. 

Also proscribed are attempts to prevent them from (1) reporting 

the victimization to law enforcement officials; (2) causing a 

criminal prosecution to be sought; or (3) causing the arrest of 

a person in connection with the victimization. 

Under the ABA model statute, such actions are classified 

as misdemeanors unless one or more of the following aggravating 

factors are present: (1) express on implied threat of violence; 

(2) intimidation in furtherance of a conspiracy; (3) commission 

of the crime for pecuniary gain or for any other consideration 

acting upon the request of any other person; and (4) comm~ssion 

of the crime by one previously convicted of intimidation. 

Under Senator Heinz's bill, all substantive violations 

would be considered felonies, whether or not such factors are 

present. The sentence maximum would be higher, however, when 

there is force involved. 

In any form, intimidation is a very serious matter. We 

suggest, however, that the wide range of possible forms it may 

take warrants both misdemeanor and felony classifications. 

Neither the ABA recommendations nor the Omnibus Victims 

Protection Act differentiate between attempts to intimidate and 

successful intimidation •. Indeed, the ABA model stauute affirma­

tively states that there should be no such differentiation. The 

fact that no person was injured physically. or. in fact, intimi­

dated, is no defense against prosecution under the ABA statute. 

While the Committee recognized this provision as contrary to 

most states' general laws of attempt, we also recognized that 

few successful intimidation cases are ever prosecuted. 

The omnibus bill provides a separate section on retalia­

tion resulting in bodily injury or property damage, though the 

maximum punishment imposed is no more than that for intending 

to tamper with a witness. 

Both the ABA recommendations and Senator Heinz's bill 

provide that the pretrial release of defendants include a condition 

that the defendant not commit any act of intimidation proserillled:. 
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by the legislature. This section broadens the potential for 

revoking pretrial release of defendants to those situations in 

which there was ~o pre-existing order. Our Committee is aware 

that certain states consider the so~e purpose of pre-trial bail 

to be to ensure the defendant's appearance at trial. Most, however,. 

take the broader view of ABA Pretrial Release standard 10-5.2 

(i'ii) and (v) which expressly authorizes such conditions upon 

defendants. 

Civil remedies to restrain witness or victim intimidation 

are included in both the ABA model statute and the omnibus bill. 

In both, these may be initiated at the request of either the 

government or defense counsel. Under the ABA recommendations, 

the court may also initiate such actions upon good cause, 

including "credible hearsay." The o~ibus bill requires a 

lesser standard of unqualified "hearsay" for the Attorney General 

to initiate a civil proceeding. We urge that the bill be amended 

to parallel the ABA model, that is, to require that hearsay as 

a basis for court orders be "credible." 

. Under both the ABA model statute and the omnibus bill 

the ccurt may order a defendant, a witness or other person 

connected with the case to: (1) refrain from engaging in activities 

proscribed by the legislation; (2) maintain a prescribed distance 

from a specified victim or witness; or (3) refrain from communicating 

with a specified victim or witness except under such conditions 

as the court may impose~ The ABA commentary specifi.cally points 

out that in cases where the defendant chooses to represent himself, 

the court shall balance his rights to investigate the case 

against him with the rights of a victim to be free from intimidation. 

We would suggest similar assurances be included in the proposed 

legislation. 

Under Title III ofth~ omnibus bill, the' sentencing 

court is encouraged, or in the case of probation or parole, is 

required to order the defendant to make appropr~ate restitution 

to f.he victim. Several of the ABA st.andards address restitution. 

Sentencing standard 18-2.3 lists "making restitution of the 

fruits of the crime or reparation for loss or damage c,,",use\i 
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thereby". among the appropriate (though-not mandatory) conditions 

of probation. Two limitations to such restitution are noted: 

(1) the obligation should be tail bred to the offender~s ability 

to pay, and" (2) it should not be enforced over a period that 

exceeds the maximum permissible period of probation. Similar 

limitations are contained in the bill before us. 

Another standard, 18-2.7, provides that in determining 

whether to impose a fine and its amount, the court should consider 

the extent to which payment of a fine will interfere with the 

ability of the defendant to make arty ordered restitution or 

reparation to the victim. 

Title V of the proposed act concerns. the development of 

Justice Department guidelines for fair treatment of crime victims 

and witnesses in the criminal justice system. We support this 

effort, and wish to take this early opportunity to offer our 

assistance to the Attorney General in this undertaking. 

As I me~tioned previously, our Victims Committee is 

developing a similar set of guidelines. Most of our recommenda­

tions will give formal recognition t/;:> and promote courtesies and 

considerations already extended to crime victims and witnesses 

in some jurisdictions. We are also considering several which 

would increase the influence of the victim in the criminal 

justice system by indirectly involving him or her in the charging 

and sentencing processes. 

Our schedule calls for consideration df".the proposed 

guidelines by the Section's governing Council in August and by 

the ABA's policy-making House of Delegates in February. We 

hope, of course, that they will eventually be adopted by state 

and local criminal jU8tice agencies allover the country. 

In closing, I want to offer my congratulations to your 

subcommittee. Victims, the forgotten individuals in our criminal 

justice system, have fi 3.11y gotten a day "in court." We trust 

you will keep them in mind as you reach your verdict on th~s bill. 

" I will be glad to answer any questions. 

l' 

I 
J 

n 
II 
fj 

U 

I 
I 
I 

j 
~ 
t > 

J 
lJ 
1'1 
fl 
f~ J 

fl 
>4 

ft I 
tl j 
'I 

11 
\1 

j 
I 

! 

j 

"" 

169 

ABA Sumnary 

o The American Bar Association endorses the stated findings and 
purposes of the "Omnibus Victims Protection Act of 1982." A 
number of ABA policies relate directly to the proposed 
legislation. 

o The ABA Criminal Justice Standards recommend that the sentencing 
court consider certain aggravating factors such as the 
vulnerability of the victim, cruelty toward the victim, and 
unnecessary bodily injury to the victim. 

o The Standards recommend that the prosecuting attorney remain 
advised of the attitudes and sentiments of the victim before 
reaching a plea agreement. Moreover, under the Standards, the 
judge may allow or require the vietim to testify prior to the 
court's acceptance of a plea of guilty. 

o Recognizing that intimidation is a widespread and persistent 
problem, the ABA has approved a package of r~commendations 
to reduce victim/witness intimidation. The package includes 
a model statute upon which many of the intimidation provisions 
in the omnibus bill are based. For instance, the definitions 
of "victim" and "witness" are similar. Both proposals make 
it a crime to maliciously deter victims and witnesses from 
par"ticipating in the investigation or prosecution of a criminal 
offense. Both provide that intimidation is grounds for 
revocation of a defendant's pretrial release. A major difference 
between the two proposals is that the ABA recommendations 
provide for both misdemeanor and felony offenses: the omnibus 
bill includes all offenses as felonies. Both proposals provide 
for civil remedies to restrain victim/witness intimidation: 
however, the ABA model statute specifies that where court 
orders are based on hearsay that the hearsay be credible: no 
such requirement is contained in the omnibus bill. 

o Both the o~nibus bill and ABA policy recognize restitution as 
an appropriate condition of probation. 

o With respect to future policy development, the Victims Committee 
of the ABA's Criminal Justice Section is currently' working on 
a set of guidelines for fair treatment of victims and witnesses 
in the criminal justice system, similar to that which the 
omnibus bill would require of the Attorney General. The 
Commi"ttee would hope to work with the Attorney General in 
this area. 
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Senator Laxalt. The subcommittee will be in recess. 
[Whereupon, at 12 noon, the subcommittee recessed, to reconvene 

subject to the call of the Chair.] 
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ADDITIONAL SUBMISSIONS FOR THE RECORD 

SUEMITTED TESTIMONY 
OF 

RONALD A. ZWEIBEL 
Chairman of the 

New York State Crime Victims Board 
and 

President of the 
National Assc:biation -of Crime Victim Compensation Boards 

) 
Intr~dtll;::tion 

Before the 
united States Senate 

Judiciary Subcommittee on Criminal Law 

Washington, D. C. 
June 30, 1982 

Chairman Mathias and Distinguished Members of the Committee, 
my name is Ronald A. Zweibel~ I am Chairman of the New york State 
Crime Victims Board and President of the National Association of 
Crime Victim Compensation Boards. I am grateful for the 
opportunity to submit testimony to your committee regarding the 
"Omnibus Victims Protection Act of 1982." 

I would- like to begin by commending you, Senator Mathias 
and the other Members of the united States Senate JUdiciary 
Subcommittee on Criminal Law for demonstrating your interest in 
the "Omnibus Victims Protection Act of 1982" through the hearing 
held on rotay.2'7, 1982. 

i respectfully submit the following analysis of the 
"Omnibus victims protection Act of 1982" which I recommend for 
approval by your subcommittee~ 

Title I - Victim Impact Statement 

Historically, punishment ."has been measured as much by the mens 
rea, the state of the mind of the perpetrator, as well as actus rea, 
the resu'lt cauSied by the offender which can be fortuitous. By 
emphasizing the consequences to the victim rather than the motives 
of the offender, victim impact statements lend balance to the pre­
sentence information available to the court and therefore improve 
the quality of justice administered by the sentencing court. " 

Key to the viability of victim impact statemerits in ju~tice 
proceedings is the language of the ~rovision which states that: 
"The report shalL ••••• ,contain verified information stated in a 
nonargumentative style asseSising the financial, social, psychological, 
and medical impact upon and cOSit to any person who was the victim of 
the offense committed by t.lle defendant." Sipce .the informatiqn, in 
the -victim impac::t Sltatement will be verified and phrased in 9!non­
argumentative sty;I.e, concerns th<;!.t the s\lbjective feelings of victims 
will unduly j.nfluence sentenc::ing' decisions should be allayed. 

Currently , five s~ates, Inciana ,Nevada, New ~amp!?hire, Ohio " 
and South Carolina, ad\ ui)ilizing victim impact statements as useful 
tools in determining equ:1.:tab,l:~ penali ties during the sentencing of 
a convicted offender. In -~adition, analogous legislation is pendlng 
in New York and several other states. 
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Title II - Protection of Victims and Witnesses from Intimidation 

In 1976, an LEAA funded study found that in twenty-eight oercent 
of all victims/witnesses surveyed, "fear of reprisal" was the most 
frequently cited'reason for non cooperation. This can have a dramatic 
effect on the criminal justice process since thousands of cases must 
be dropped annually when victim/witnesses fail to appear or cooperate. 
In testimony before the American Bar Association Hearing on 
Victim/Witness Intimidation in July 1979, the Victim Services Agency 
reported that of 295 victims interviewed, as they began the court 
process and again after disposition, twenty-six percent had been 
threatened. In the latest National Crime Survey, Criminal Victimization 
in the United States, 1978, approximately seven percent of all crime 
goes unreported for the same reasons of "fear of reprisal". 

. Thus, there can be seen an essential need to provide adequate 
measures to protect victims and witnesses, alike, from threats of 
harm and reprisal. The court must be enabled to order, if warranted, 
the type of protective measures needed. The protective orders may be 
simple in nature: an admonition from the court to the appropriate 
person(s) to refrain from engaging in "intimidating" conduct; or may 
be more intensive in nature: 'such as the relocation of a witness to 
ensure his/her health, safety, and welfare for as long as it is deemed 
necessary. By having the ability to provide these types of protective 
measures, cooperation with law enforcement and prosecutorial agencies 
will be increased and the overall effectiveness of the criminal 
justice system enhanced. 

Title III - Restitution 

The burden on innocent crime victims who suffer personal physical 
injury or death and incur financial hardship as a result of medical 
expenses, loss of wages or support, the repair or replacement of per­
sonal property, etc., is acknowledged to the degree possible through 
the availability of monetary awards from victim compensation programs 
in thirty-four states throughout the country. Although these com­
pensation programs exist, many innocent crime victims find themselves 
excluded from any awards due to the rather specific parameters of, the 
existing programs. ' 

Crime victims also have the right to civil recovery for damages 
caused by victimization in the common law of torts and wrongful death 
statutes. Although this right is available, the realities of re­
cover~flg losses from a criminal offender, who may be judgement proof, 
incarcerated or indigent, are not particularly promising. Thus, 
restitution plays an important role in guaranteeing the victim's right 
to be made whole. Although encumbered by some of the same practical 
problems as encountered with civil recoveries, restitution at least 
provides an alternative avenue for securing thi~: basic right. 

Restitution can serve the victim, the offender (considering its 
rehabilitative qualities) and ultimately society. By restoring 
victims to their previous condition and forcing the offender to take 
responsibility for any damages done, societal ties are strenghtened 
and public confidence in the criminal system is heightened. 

Title IV - Federal Accountability for Escape or Release of a Federal 
Prisoner 

One of the most serious, failings of the criminal justice system, 
as highlighted by the Attorney General's Task Force on Violent Crime, 
is the lack of justice accorded to surviving crime victims who have 
been viciously and brutally attacked by a dangerous criminal 
unwittingly released 'by correctional or mental health officials or 
allowed to escape confinement. Even though government has obviously 
failed to protect victims and gross negligence can be proved, little 
recourse for these victims exists solely because suits,filed against 
government are dismissed based on the provisions detailed ~~ the 
doctrine of sovereign immunity. <r 

There is a definite need to devise legislation which would care­
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fully deta~l par~meters for governmental responsibility for acts of 
gross negl~gence such that those administering custodial institutions 
and their decision making' officials will become more effective and 
les~ lik~ly to al~ow grossly negligent acts to occur. By enacting 
leg~sl~t~on of th~s type, the scale of justice will be restored to 
the po~nt where the criminal justice system will once again help to 
protect and assist the victim. 

'\ 

Title V - Fed~ral Guidelines for Fair Treatment of Crime Vic±ims and 
Witnesses in the Criminal Justice System 

1. Services to Victims of Crime -

The need for immediate information as to social services 
~inancial assis~ance! a~d the crimin~l justice processes is e~tremely 
~mp07tant to cr~~e v~ct~ms. Often t~mes the victim suffers serious 
P~ys7c~1, psy~hological, and/or financial stress due to being 
v~ct~m~zed wh~ch can be alleviated, to the degree possible, through 
th~ knowledge of a~d participation in existing support services. 
~h~s s~pport, rece~ved ~ro~ the very , beginning, can encourage 
func~~~nal reconstruct~on of behav~or to levels approximating the 

p,recrIs7s ~tat~. By giying crime vi~tims the support necessary to 
~ormal~~e da~ly behav~or, the conf~dence they have in the system 

w~~l,be ~ncre~se~ which in turn will significantly impact on their 
ab71~ty and w~l~~ngness to cooperate with the system as the need 
ctr~ses • 

2-4. Scheduling Changes -
Prompt Notification to Victims of Major Serious Crimes _ 
Consultation with Victim 

In the past, the victim's place and interests in the system were 
much more centr~l, ,but government gradually took over the prosecutorial 
r~le from the v~ct~m and relegated the crime victim to a mere informa­
t~onal source. By being treated as information sources, crime victims 
are,often exposed to further hardships including: having to tell 
the~7 s~ory over,and over again; appearing in court in anticipation of 
test~fY7ngi help~~g the police,with identification; and a variety of 
other t~me consurn~ng, frustrat~ng, and psychologically difficult 
activities. ' 

, ,Re~ardless ~f these hardships, the information provided by the 
v~~t~m 7s essent~al to the continued functioning of the system. In 
th~s,ve~n, due process must be afforded to the victim which is readily 
pr~v~ded to the offen~er. It must be acknowledged that the interests 
wh~ch th~ sy~tem has ~n the cooperation and assistance that the victim 
:an prov~de ~s no greater than the interests victims have in being 
~n~ormed, notified and in having th,eir input considered in matters 
wh~ch so fundamentally affect their rights as people harmed by a 
society which has failed to protect them. 

5. Separate Waiting Areas -

Because of the need to prevent further traumatization, crime 
victims should be provided with separate waiting a,reas during court 
proceedings. This is to ensure that victims and/or witnesses are not 
forced to repeatedly confront their alleged victimizer which can 
cause unneede,d discomfort, and to ensure that victims are free from 
harrassment and/or intimidation from the defendant, and the defendant's 
family and friends. Also, it generally allows victims and witnesses 
a place to compose themselves and to do whatever they choose, during 
the frequently long waiting periods involved in court appearances. 

6. Property Return 

Police and court property rooms are often overcrowded and seldom 
notified of the disposition of criminal cases. As a result, in 'a 
significant number of cases, the property is never returned to its 
owner. Even where property is eventually returned, victims are often 
deprived of the possessions and use of their property for months and 
years at a time. An exped~ted proce:,ss is needed because of the in-
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herent unfairness of crime victims in being deprived of the use of 
their property for prolonged periods. 

Crime victims frequently complain that they are victimized twice; 
once by the offender and a second time bY,law enforcement agencies, 
when they try to obtain the return of the~r property. The frustrat~on 
many victims feel when attempting to recover their' ~roperty often, 
turns to outrage and cynicism. The enactment of th~s type of le~~sla­
tion can assist the criminal justice system through the restorat~on 
of confidence and support of crime victims and the p~lic in general 
in the criminal justice system; thereby, lessening the ill feelings 
many citizens harbor against the system. 

7. Notification to Employer -

This right, as with many of the others, flows from the ini~ial 
fundamental righ~ of protection that government owes to all o~ ~~s, 
members. Once this right to protection is abridged, when a v~ct~m~­
zation occurs, the crime victims and witnesses' duty to cooperate 
with law enforcement is triggered. At this point, government has an 
obligation to facilitate the required cooperation and to preven~ 
further injustices. The injustice of having em~lo¥ers an~ cred~tors 
penalize cooperating victims/witnesses for ful~~111ng the~r,duty to 
assist in criminal justice functions is appall~ng and only ~ncreases 
the total frustrations many victims/witnesses feel toward the whole 
court process. This potential increased burden is detri~ental to both 
the victim/witness and to the system, c~d could be allev~ated to a 
large extent by app'ropriate intercession services. 

8. Training by Federal Law Enforcement Training Facilities 

When a crime has been committed often 'the first individuals 
crime victims encounter are law enforcement officials. Many crime 
victims complain that officials seem indifferent and distant, often 
totally detached from any human f~eling for them. Since the crime 
victim has recently been treated with total disregard from the 
offender, the detached behavior exhibited by many law enforcement 
officials leaves the victim feeling even more violated. 

In an effort to ameliorate the indifference and detachment ex­
hibited by law enforcement officials an acknowledgement of the 
complexities of police work must be made such that constructive 
solutions can be formulated and implemented. These solutions should 
be in the form of better training; thereby, enabling law enforc~ment 
officials to be readily prepared for the many and difficult roles they 
must fill. If law enforcement officials receive specialized training 
designed to increase sensitivity and listening skills and to give 
them better interviewing and crisis intervention skills, the resultant 
effect will be an increase in satisfaction for both crime victims and 
law enforcement officials. 

9. General Victim ,ll,ssistance 

Aside from those services detailed in the proposed legislation, 
the need for other victim assistance services can be evidenced in the 
upsurgence and increased utilization of victim/witness assistance 
programs throughout this country. In the National Evaluation Program, 
Phase I: Assessment of Victim/Witness Assistance Projects prepared 
for the Law Enforcement Assistance Administration and released in May, 
1980, victims and witnesses, alike, utilize various services under 
categorical headings of emergency services, counseling, police-related 
services, other direct services,and court-related services. Each 
victim and/or witness program was designed to meet the .area speci~ic 
needs of its clients which resulted in an increase in overall sat~s­
faction that victims/witnesses and law enforcement officials felt 
concerning their roles in the entire criminal justice process. 

Since the foundation has been laid within the constructs of this 
proposed Act to improve the linkage bet~een victims/witn7s~es and the 
criminal justice system and to ensure that the needs ex~~b~ted by al~ 
actors in the system are met tp the extent huma~ly poss~ble, an ong~~ng 
oversight mechanism must be established'to exam~ne, analyze and mod~fy 
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service delivery to victims and witnesses to ensure it is provided in 
the most efficient and effective manner possible. 

Title VI - Profit by a Criminal From Sale of His Story 

During 1977, the City of New York was terrorized by random 
shootings of young women and their companions~ Known as the "Son of Sam" 
killings, these crimes, as one could expect, generated widespread 
public notoriety and media attention. 

As a result, publishers were willing to pay large sums of money 
for the murderer's story. Aware of this desire, New York State 
Senator Emanuel R. Gold proposed a bill that could prevent the criminal 
from reaping financial gain from his crimes. 

Approved and effective on August 11, 1977, this bill became 
Section 632-a of the Executive Law and is commonly referred to as the 
"Son of Sam" law. (A copy of the current statute is attached.) 

The State of New Yorl<:, and in particular the Crime victims Board 
which was given the duty of enforcing the provisions of this sta~ute, 
has had the opportunity to work with this statute for the past f~ve 
years. In this time period',the Board ha~ gained a ~or~ing knowledge 
of the statute and has been ~nstrumental ~n the subm~ss~on of amend­
ments to the original bill which has ensured that the statute operates 
in an effective and efficient manner. Since enactment of New York's 
law approximately ten other states have enacted similar legislation. 

Provisions of the law which the Board has found to be,of great 
importance include: 

1) 

2) 

3) 

4) 

5) 

The law creates a new statute of limitations commencing 
from the date the Board places money in an escrow account. 
The victim has' five' years from such date within which to 
commence a civil action. This provisions is critical in 
that the underlying statute of limitations on the inten­
tional tort based upon the criminal act is usually one 
year. The commercial exploitation of the cri~e story 
will usually occur several years after the cr~rne. 

Subdivision II of the statute sets out priorities in the 
payment of claims. As many.different interests m~y ~e 
competing for payment out of the escrow account, ~t ~s 
important that priorities be set forth. Included among 
the~e priorities is a provision for the limited payment 
of the criminals legal expenses incurred at any stage of 
the criminal proceedings against him. 

The Board's rules contain administrative due process 
procedures providing the criminal with notice and an 
opportunity to be heard at the time the Board seizes 
funds and prior to distribution of the funds. 

Adequate notice to the victim{s)of monies available. 
Subdivision II provides for publication of notices every 
six months for the entire five year period the escrow 
account exists. 

The definitional sections of the law are also of , great 
importance. Subdivision X spe?ifically de~i~es victim 
and a peirson convicted, of a cr~me: In ~dd~ t 7on, the te~ 
"representative" Sect~on 632-a, ~s def~ned :l.n the Board s 
statute to be on~ "who represents or stands in the place of 
another person, including but not,limited tO,an agency,-
an asstgnee, an attorney, a guard~an, a comm~t~eet 
a conservator, a partner, a receiver, a~ adm~n~strator, 
an executor or an heir of another person, or a parent 
or a minor. This definition was necessitated by a court 
interpretation of the original statute. Holding that a 
court appointed conservator was not a "representative" 
of the accused and thus monies paid to a conservator 
were not subject to the statute, this ruling points out 
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the significance of precisely defining those third 
parties that the law applies to. 

Th,e Board also respectfully suggests that the Attorney General 
consider including the following points in any law that is drafted: 

1) Monies collected should be escrowed by the u.s. Department 
of Justice. 

2) The'Federal Law should defer to state law in situations 
where a state has a "Son of Sam" type law which is 
applicable and enforceable. Where an analogous state 
law does not exist or'is not capable of enforcement, the 
federal law should be made to apply to acts that are crimes 
under the u.S. Criminal Code, whether or not the person is 
or was actually prosecuted by the Federal Government. 

3) Victim suits should be brought in the United States District 
Courts or United States Court of Claims and should receive 
calendar preference. 

4) Federal income taxes on escrow funds should be waived or 
else the legal doctrine of "constructive receipt" of 
income may require that a large portion of funds available 
for victims will be paid to the Internal Revenue Service 
in taxes on income "received" by the perpetrator of the 
crime. 

5) Subrogation rights of any state with a crime victim 
compensation program should be protected. 

In closing, I would once again like to thank the committee for 
allowing me this opportunity to submit this testimony. It is through 
efforts such as that being conducted by this committ~e that the crime 
victim will one day be afforded his/her righ't and proper status in 
t:,e criminal justice process. 
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ARTICLE 22 - CRIME VICI1MS COMPENSATION BOARD 

Sec. 
620. 
621. 
622. 
623. 
624. 
625. 
625a. 
626. 
627. 
628. 
629. 
630. 
631. 
632. 
632a. 
633. 
634. 
63? 

EXECUTNE LAW 

Declaration of policy and legislative intent. 
Definitions. 
Crime victims compensation board. 
Powers and duties of the board. 
Eligibility . 
Filing of claims. 
Information relative to claims; application forms. 
Out-of-pocket loss; defmition. 
Determination of claims. , 
Consideration of decisions by board. 
judicial review. 
Emergency awards. 
Awards. 
Manner of payment. . 
Distribution of moneys recftived as a result of a cnme. 
Confidentiality of records. 
Subrogation. 
Severability of provisions. 

§ 620. Declaration of policy and legislative intent 

§ 621 

The legislature recognizes that many innocent persons suffe~ personal phYSical 
injury or death as a result of criminal acts. Such persons or therr .dependents m~y 
thereby suffer disability, incur financial hardships, or become dependent upon pubhc 
assistance. The legislature finds and det~rmines that. there.is. a need ~or gov~~ment 
fma;~dal assistance for !luch victims of cnme. Accordingly, It IS the legzslature s mtent 
that aid, care and support be provided by the state, as a matter of grace, for such 
victims of crime. 

§ 621. Definitions 

For the purposes of this article: 
1. "Board" shall mean the crime victims compensation board. 
2. "Claimant" shaU mean the person filing a claim pursuant to this article. . 
3. "Crime" shall mean an act committed in New York state which would, If 

committed by a mentally competent criminally responsible adult, who has no legal 
exemption or defense, constitute a crime as defined in and ~roscribed by. the ve?al 
law, provided, however, that no act involving the operation of a ~oto~ velucle which 
results in 'injury shall constitute a crime for the purpose~ of this artIcle unless the 
injuries were intentionally inflicted thrOUgh the use of a vehicle. 

4 .. , "Family", when used with reference to a person, shall mean (a) any person 
related to such person within the third degree of consanguinity or affmity, (b~ ~ny 
person maintaining a sexual relationahip with such person, or (c) any person reSIding 
in the same household with such person. 

S. "Victim') shall mean a person who suffers personal physical injury as a direct 
result of a crime. 

--~-------
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§622 

§ 622. Crime vici£ims compensation board 
EXECUTIVE LAw 

I. There is hereby created in the executive department a board, to be known as 
the crime victims compensation board .. Such board shall consist of five members, no 
more. than three of whom shall belong to the same political party, who shall be 
appOinted by the gbvernor by and with the advice and consent of the senate. Three of 
the members appointed by the governor shall have been admitted to practice law in 
the state of New York for not less than five years next preceding their appoiritment. 

2., The term of office of each such mem~r shall be seven years. Any member 
appomted to fill a vacancy occ~rring otherwise than by expiration of a term shall be 
appointed for the remainder of the unexpired term. . 

3. The governor shall deSignate one member of the board as chairman thereof, to 
serve as such at the pleasure of the governor. 

~. The members of the board shall devote their whole time and capacity to their 
dutIes, an.d shall not engage in any other occupation, profession or employment, and 
shall receive an annual salary to be fixed by the governor 'within the amo'ant made 
uvailablc thercforby appropriul iou. 

§ 623. Powers and duties of the board 

The board shall have the fol/owing powers and duties: 

I. To establish and maintain a prinCipal office and suth other offices within ihe 
state as it may deem necessary. • 

, 2. To appoint a secretary. counsel, clerks and such other employees and agents as 
It may deem necessary, fix their compensation within the limitations provided by law 
and prescribe their duties. , 

3. To adopt, promulgate, amend and rescind suitable rules and regulations to . 
carry out, the provisions and purposes of this article, including rules fot th~ approval of 
attorn~ys .. fees f?r represen ~ation before the board or before the appellate division 
upon JudICial review as prOVIded for in section six hundred twenty-nine of this artic/e. 

4. To request from. the division of state police, from county or mUnicipal police 
departments an~ agencle~ and from any other state or municipal department or 
ag~ncy, or pUblIc auth.onty, and the same ar~ hereby authorized to provide, such 
assistance and data as wIll enable the board to carry out its functions and duties. 

5. To hear and determine all claims for awards filed with the board pursuant to 
this article, and to reinvestigate or reopen cases as the board deems necessary. 

6. To direct medical examination of victims . 

7. To hold ?earings, ad~inister oaths or affirmations, examine any person under 
oat~ or affirm~tlOn and to Jss~e subpoenas requiring the attendance and giving' of 
testImony ~f WItnesses and require the production of any books, papers, documentary 
or other eVidence. The powers provided in this subdivision may be delegated by thc 
board to any member or cmployee thereof. A subpoena issued under tlus subdivision 
shall be regulated by the civil practice law and rules. /' 

. 8. To take or cause to be taken affidavits or depositions within '(If without the state. _., _. . 

. 9. To es.tabli~l~ and main tain a special investigative unit to expedite proceSSing of 
~181ms by sentor Citizens and special emergency situations, and to promote the estab­
h~hment of a volunteer program of home visitation to elderly and invalid victims of VIO]enl crime. 

lin' . !o atlv~sc .1I1e! :tS!-ii~1 Jh~ governor ill developing p\)/icies designcd to rccognize 
lil!! .eglllllJ:llc I'Igh (s. flced:;. and 1I1lerests of crimc victims. 

J I. To coordinate S['lIe programs and activities relating to crime victims. 
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ARTICLE 22 - CRIME VICTIMS COMPENSATION BOARD § 625 

12. To cooperate with and assist political subdivisions of the state in the develop-
ment of local programs for crime victims. . . . .. 

!3. To study the operation of laws and procedures ll:~fectin.g cnme VlCtlI~lS and 
recommend to the governor proposals to improve the admmstratIon and effectIveness 

of such laws. I. f r· the 
14. To establish an advisory council to assist in formu atIon 0 po ICIes on 

problems of crime victims. f h b f 
15. To advocate the rights and interests of crim~ vi~tims. 0 . ~ estate . e .ore 

federal, state and local administrative, reg .. llatory, legislative, JudIcIal and cnmmal 

justice agencies. d . . f f t 
16. To promote and conduct studies, research, analyses an mvesttga Ions 0 ma-

ters affecting the interests of crime victims. ... . 
17. To sponsor conferences relating to the problems of cnme .VICtlI~S .. 
18. To serve as a clearinghouse for information relating to cnme VIctIms problems 

and programs. t 
19. To accept, with the approval of the governor, as age.nt of. the state, any.gran 

including federal grants, or any gift for the purposes of this artIcle. Any ~ome~ so 
received may be expended by the board to effectuate any purpose of this artIcle, 
subject to the applicable provisions of the state finance law.. . 

20. To render each year to the governor and to the legislature a ~tten repor~ on 
the board's activities and the manner in which the rights, needs and mterests of cnme 
victims are being addressed by the state's crin$al justice system. . . . 

21. To contract for counseling services and to make such serVIces available .Wlth?ut 
charge to eligible persons as defined in section six h~ndred twenty-four of this artIcle 
who are suffering traumatic shock as the result of a cnme. 

§ 624. Eligibility 

1. Except as provided in subdivision two of this section, the following persons 
shall be eligible for awards pursuant to this article: 

(a) a victim of a crime; . . . . . 
(b) a surviving spouse, parent or child of a VIctIm of a cnme who died as a direct 

result of such crime; and . . . 
(c) any other person dependent. for his principal support upon a VictIm!Jf a cnme 

who died as a direct result of such cnme. . .. . 
2 A person who is criminally responsible for the cnme upon which a claIm IS 

based or an accomplice of such person or a member of the. family of such persons shall 
not be eligible to receive an award with respect to such claIm. 

§ 625. Filing of claims 

1. A claim may be filed by a person eligible to receive an a~rd, as provided in 
section six hundred twenty-four of this article, or, if such person IS under the age of 
eighteen years or an incompetent; by his relative, guardian, committee, or att?mey. 

2. A claim must be filed by the claimant not later than one year after th~ occur­
ren<1 of the crime upon which such claim is based, or not later than one year~jfter the 
death of the victim, provided, however, that upon. good cause shown, the b(~ard may 
extend the time for filing for a period not exceedmg two years after s~ch oe ... !!rrence. 

3. Claims shall be 'filed in the office of the secretary of ~he board. m person or by 
mail. The secretary of the board shall accept for filing al.l claIms ~u~m~tt:d by pers?ns 
eligible under subdivision one of this section and allegmg the Junsdi~tlonal reqUIre­
ments set forth in this article and meeting the requirements as to form m the rules and 
regulations of the board. 
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§ 625-a 
EXECUTIVE LAW 

4. Upon filing of a claim pursuant to this article, the board shall promptly notify 
tl~e ?istrict attorney of the coun ty wherein the crime is alleged to have occurred. If, 
Within ten days after such notification, such district attorney advises the board that a 
criminal prosecution is pending upon the same alleged crime and requests that action 
by the board be deferred, the board shall defer all proceedings under this article until 
such time as such criminal prosecution has been concluded and shall so notify such 
district attorney and the claimant. When such criminal prosecution has been con­
cluded, such district. attorney shall promptly so notify the board. Nothing in this 
section shall limit the authority of the board to grant emergency awards pursuant to 
section six hundred thirty of this article. 

§ 625-a. Infomation relative to claims; application forms 

J. Every police station, precinct house, any appropriate location where a crime 
may be reported :lIld any location required by the rules and regulations or the board 
shall have available informative booklets, pamphlets and other pertinen t written infor­
mation, to be supplied by the board, relating to the aVailability of crime victims 
compensation including all necessary application blanks required to be filed with the 
board. Every victim. ~ho reports a crime in any manner whatsoever shall be supplied 
by the person .re~Ivmg the report with information and application blanks, if the 
address of the VIctim and his name are supplied. 

I-a. Every general hospital established under the laws of this state, which main­
tains f~cil~ties for providing out-patient emergency medical care, shall display promi­
nent!y. m Its em~rgency room posters giving notification of the exh"tence and general 
prOVISIOns of thIS chapter. The board may issue guidelines for the location of such 
display ~~d shall provide posters, application forms and general information regarding' 
the proVISion of this chllpter to each such hospital. 

2: No caus: of acti.on of wh~tever ~ature or kind arising out of a failure to give or 
receIve the notice reqUIred by thIS section shall accrue to any person against the state 
or any of its agencies or local subdivisions, or, any police officer or other agent, 
servant or e.mpbyee thereof, or any hospital or agents or employees thereof, nor shall 
any such failure be deemed or construed to affect O( alter any time limitation or other 
requiremen t contained in this article for the filing or payment of a claim hereunder. 

§ 626. Out-of-pocket loss; definition 

Out-of-pocket loss shall mean unreimbursed and unreimbursable expenses or in­
debted?~ss reasonabl~ incurred for medical care or other services necessary as a result 
of the Injury upon whJCh such claim is based. 

§ 627. Determination of claims 

1. A claim, when accepted for filing, shal~ be 'assigned by the chairman to himself, 
or to another member of the board. All claims arising from the death of an individual 
as a direct result of a crime, shall be considered together by a single board member. 

2 .. The board member t? whom such claim is assi~ed shall examine the papers 
file.d In support of such claim. The board member shall thereupon cause an investi­
gatIOn to be conduc(ed into the validity or such claim. Such inveslig:1 tion shall include 
but not be limited to, an examination ofpoJicc, court and official records and report~ 
con~~ning the cri~e (bnd an examination of medical and hospital reports relating to 
the Injury upon wluch such claim is based. 

Ii 
Ii 
;\ 
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3. Claims shall be investigated and determined, regardless of whether the alleged 
criminal has been apprehended or prosecuted for or convicted 9f any crime. bas~d 
upon the same ir;cidcnt, or has been acquitted, or found not .guIlty of the cnme m 
question owing to criminal irresponsibilit~ or. othe! legal exempt~on. .. 

4. The board member to whom a chum IS assIgned may deCIde such claIm m favor 
of a claimant in the amount claimed on the basis of the papers fIled in support thereof 
and the report of the investigation of such claim. If the board member is unable to 
decide such claim upon the basis of such papers and such report, he shall order a 
hearing. At such hearing any relevant evidence, not legally privileged, shall be admissi­
ble. 

5. Mter examining the papers filed in support of such claim and the report of 
. investigation, and after a hearing, if any, the board member to whom. suc~ claim was 
assigned shall make a decision either granting an award pursuant to sectIOn SIX hundred 
thirty-one of this article or deny the claim. . 

6. The board member making a decision shall file with the secretary a wntten 
report setting forth such decision and his reasons therefor. The secretary shall there­
upon notify the claimant and furnish him a copy of such report. 

§ 628. Consideration of decisions by board 

1. The claimant may, within thirty days after receipt of the report of the decision 
of the board member to whom his claim was assigne9" make an application in writing 
to the chairman of the board for consideration of such decision by the board. 

2. Any member of the board may, within thirty days after the filing. of s~ch 
report, make an application in writing to the chairman of the board for consIderatIon 
of such decision by the board. 

3. Upon receipt of an application pursuant to subdivision one or two of this 
section, the chairman of the boaI'd shall designate three members of the board not 
including the board member who made the decision to review the record and affirm or 
modify the decision of the board member to whom the claim was assigned. For the 
purpose of such review the t1!ree members of the board so designated shall constitute 
the board. The action of the board in affirming or modifying such decision shall be the 
fmal decision of the board. The board shall file with the secretary of the board a 
written report setting forth its decision, and if such decision varies in any respect from 
the report of the board member to whom the claim was assigned setting forth its 
reasons for such decision. If the chairman of the board receives no application pursu­
ant to subdivision one or two of this section, the decision of the board member to 
whom the claim was assigned shall become the final decision of the board. 

4. The secretary of the board shall promptly notify the claimant, the attorney 
general and the comptroller of the final decision of the board and furnish each with a 
copy of the report setting forth such decision. 

§ 629. Judicial review 

1. Within thirty days after receipt of the copy of the report c,ontaining the final 
decision of the board, the attorney general may, ifin his judgment the award is illegal 
or excessive, commence a Eroceeding in the appellate division of the supreme court, 
third department, to review the decision of the board. Within thirty days after receipt 
of the copy of such report, the comptroller may, if in his judgment the award is illegal 
or excessive, request the attorney general to commence a proceeding in the appellate 
division of the supreme court, third department, to review the decision of the board in 
which event the attorney general shall commence such a proceeding. Such proceeding 
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shall be heard in a summary manner and shall have precedence over all other civil cases 
., 
l! 
~ in such court. Any claimant aggrieved by a final decision of the board may commence i1 n 
I( a proceeding to review that decision pursuant to article seventy-eight of the civil 
, practice law and rules. r 2. Any such proceeding shall be commenced by the service of notice thereof upon I, 
/, "> t the claimant and the board in person or by mail. I· 

§ 630. Emergency awards 

) Notwithstanding the provisions of section six hundred twenty-seven of this article, 
if it appears to the board member to whom a claim is assigned, that such claim is one 
with respect to which an award probably will be made, and undue hardship will result 

~ to the claimant if immediate payment is not made, such board member may make one 
j; or more emergency awards to the claimant pending a final decision of the board or r payment of an award in the case, provided, however, that (a) the amount of each such 

emergency award shall not exceed five hundred doll<lrs. (h) the total amount of such 
emergency awards shall not exceed fifteen hundred dollars. (c) the amount of such 
emergency awards shall be deducted from any final award made to the claimant, and 
(d) the excess of the amount of any such emergency award over the amount of the 
final award, or the full amount of any'emergency awards if no final award is made, 
shall be repaid by the claimant to the board. 

§ 631. Awards 

1. No award shall be made unless the board or board member, as the case may be, 
finds that (a) a crime was committed, (b) such crime directly resulted in personal 
physical injury to, or death of, the victim, and (c) police records show that such crime 
was promptly reported to the proper authorities; and in no case mayan award be 
made where the police records show that such report was made more than one week 
after the occurrence of such crime unless the board, for good cause shown, fmds the 
delay to have been justified . 

2. Any award made pursuant to this article shall be in an amount not exceeding 
out-of-pocket expenses, including indebtedness reasonably incurred for medical or 
other services necessary as a result of the injury upon which the claim is based, 
together with loss of earnings or support resulting from such injury. 

3. Any award made for loss of earnings or support shall. unless reduced pursuant 
to other provisions of this article, be in an amount equal to the actual loss sustained, 

1.1 provided, however, that no such award shall exceed two hundred fifty dollars for each f; 
week of lost earnings or support, and provided further that the aggregate award for Ii 

}, 

such loss shall not exceed twenty thousand dollars or an amount determined by the i! 
ji 

board in excess or twenty thousand dollars, provided that such amount in excess of 

r } twenty thousand dollars is fully reimbursable to the board by available federal funds. 

/1 If there are two or more persons entitled to an award as a result of the death of a 
11 person which is the direct result of a crime, the award shall be apportioned by the Ii board among the claimants. . ". , 
i' 
il 4. Any award made pursuant to this article shall be reduced by the amount of any 

i payments received or to be rec::eived by the claimant as a result of the injury (a) from \ 1 
or on behalf of the person who committed the crime. (b) under insurance programs 

\1 
mandated by law, (c) from public funds, (d) under lll1Y contract of insurance wherein 
the claimant is the insured or beneficiary, (e) as an emergency award pursuant to 

~ section six hundred thirty of tllis article. .r-

I 
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ARTICLE 22 - CRIME VICTIMS COMPENSATION BOARD §632-a 

5. In determining the amount of an award, the board or board ~~mber, as the ~ase 
may be, sh!lll determine whether, because of his conduct, the vlct~m of such cnme 
contributed to the infliction of his injury, and the board or board member shall reduce 
the amount of the award or reject the claim altogether, in accordance with such 
determination; provided, however, that the bo~r~. or board ~e~ber, as !he cas~ ~ay 
be, may disregard for this purpose {;he responsIbIlIty of the vIctIm for his own Injury 
where the record shows that such responsibility was attributable to efforts by the 
victim to prevent a crime or an attempted crime from occurring in hi~ presence or ~o 
apprehend a person who had committed a crime in his presence or had In fact comrmt-
ted a felony. . . 

6. If the board or board member, as the case may be, finds that the claImant wIll 
not suffer serious financial hardship, as a result of the loss of earnings or support a?d 
the out-of-pocket expenses incurred as a result of the injury, .if not granted fmanclal 
assistance pursuant to this article to meet such loss of earnIngs, support or o~t-.of­
pocket expenses, the board or board members shall deny an award. I? determmmg 
such serious financial hardship, the board or board member shall consIder all of the 
fll1ancial resources of the claimant. The board shall establish specific standards by rule 
for determining such serious financial hardship. 

7. Notwithstanding the provisions of subdivision six of this section, an award shall 
include out-of-pocket expenses, including indebtedness reasonably incurred by the 
victim of a sex offense or the person responsible for the victim of such sex offense? as 
such sex offense is defmed in article one hundred thirty of the penal law, for a hospItal 
or medical examination in connection with the investigation or prosecution of any 
such offense. 

§ 632. Manner of payment 

1. The award shaH be paid in a lump sum, except that in the case of death or 
protracted disability the award shall provide for periodic p~yme?ts to compens~te for 
loss of earnings or support. No award made pursuant to this artIcle shall be subject to 
execution or attachment other than for expenses resulting from the injury which is the 
basis for the claim. 

2. Where a person entitled to receive an award is a person under the age of 
eighteen years or an incompetent, the award may be paid to a relative, guardian, 
committee, or attorney of such person on behalf of and for the benefit of such pers~n. 
In such case the payee shall be required to file a periodic accounting of the award WIth 
the board and to take such other action as the board shall determine is necessary and 
appropriate for the benefit of the person under the age of eighteen years or the 
incompetent. 

§ 632-a. Distribution of moneys received as a result of the commission of crime 

1. Every person, firm, corporation, partnership, association or other legal entity 
contracting with any person or the representative or assignee of any person, accused or 
convicted of a crime in this state, with respect to the reenactment of such crime, by 
way of a mOvie, book, magazine article, tape recording, phonograph record, radio or 
television presentation, live entertainment of any kind, or from the expression of such 
accused or convicted mrson's thoughts, feelings, opinions or emotions regarding such 
crime, shall subrpjt a cOpy of such contract to the board and pay over to the board any 
moneys which would otherwise, by terms of such contract, be owing to the person so 
accused or convicted or his representatives. The board shall deposit such moneys in an 
escrow accountfol. the benefit of and payable to any victim or the legal representative 

\ 

'j 
'l 

.,f 

,J 

f 
! 

I 
'1 
:l 

1
11 

.' 
~1 

1 
i 
h 
" ~{ 

\/ 

l
~-' 
'­, 

.' 
", 
\\ 

d 
II 
1 , J 

,[ 

II 
n 
fl 
r. 
\ 

I 
r 
\ 
i 
~ 

f , 
\ 

11 

Ij 
i. 

I 
i 

IJ 

fl 
il I, 
.' 

~ 
II 
Ij 
t .\. 

h 
if 
n 
n 

(I 
" ') 

li 
ti 

~ 
f! 
i', 
I, 
f' 
i' 
I: 
~ 
r 
J 
{ 

j 
J 

I 't 

~ 

I 
I! 
1/ 
Ii 

185 

§633 
EXECUTIVE LAW 

of any victim of crimes committed by: (i) such convicted person; or (li) by such 
accused person, but only if such accused person is eventually convicted of the crime 
and provided that such victim, within five years of the date of the establishment of 
such escrow account, brings a civil action in a court of competent Jurisdiction and 
recovers a money judgment for ck.mages against such person or his representatives. 

2. The board, at least once every six months for five years from the date it receives 
s~<;h moneys, shall cause to have published a legal notice in newspapers of general 
CIrculation in the county wherein the crime was committed and in counties contiguous 
to such. county advising such victims that such escrow moneys are available to satisfy 
money JUdgments pursuant to this section. For crimes committed in a county located 
within a city.having a population of one million or more, the notice provided for in 
this section shall be in newspapers having general circulation in such city. The board 
may, in its discretion, provide for such additional notice as it deems necessary. 
. 3. ~pon dismissal of charges or acquittal of any accused person the board shall 
Immediately pay over to such accused person the moneys in the escrow account 
established on behalf of such accused person. 

4. Upon a shOwing by any convicted person that five years have elapsed from the 
establislm:ent of such escrow account and further that no actions are pending against 
such conVlct~d person pursuant to this section, the board shall immediately pay over 
any moneys In the escrow account [,J such pel son or his legal representatives. 

5. For ~urposes of this section, a person found not guilty as a rewlt of the defense 
of mental disease or defect pursuant to section 30.05 of the penal law shall be deemed 
to be a convicted p.::rson. 

6. Whenever it is found, pursuant to article seven hundred thirty of the criminal 
procedur.e law, 

1 
that a person accused -of a crime is unfit to proceed us a result or 

~:nenta1 ~sease. or defect be~au~e s~ch person lacks capacity to understand the proceed­
~Ilgs agaInst him or to assIst. In his own defense, the board shall bring an action of. 
mterpleader pursuant to section one thousand six of the civil practice law and rules to 
determine disposition of the escrow account. 

. 7. Notwithstanding any inconsistent provision of the civil practice law and rules 
Wlth.r~s.pect to the ti.mely bringing of an action, the five year period provided for in 
subdiVISIon oni; Of~thlS section shall not begin to run until an escrow account has been 
established. 

8. Notwithstanding the foregoing provisions of this section the board shall make 
payments from an escrow account to any person accused or convicted of crime upon 
the order of a court of competent jUrisdiction after a shOwing by such person that 
such moneys shall be used for the exclusive purpose of retaining iegal representation at 
any stage of th~ proceeding; against such person, including the appeals process. 

9. Any aC!lOn taken by any person accused or convicted of a crime, whether by 
way of execution of a power of attorney, creation of corpurate entities or otherwise 
to d~feat t~e purpose of this section shall be null and void as against the public polic; 
of this state. . . 

§ 633. Confidentiality of records 

The recor~ of a proceeding before the board or a board member shall be a public 
~eco~d; p!o~ded, ho~ve~, that any record or report obtained by the board, the 
conrIdent~a!Jty ?f which IS protected by any other law or regulation, shall remain 
confidentIal subject to s,lJch law or regulation, 
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ARTICLE 22 ~ CRIME VICTIMS COMPENSATION BOARD 

§ 634. Subro~tion 

§635 

Acceptance of an award made pursuant to this article shall subrogate the state, to 
the extent of such award, to any right or right of action accruing to the claimant or 
the victim to recover payments on account of losses resulting from the crime with 
respect to which the award is made. 

§ 635. Severability of provisions 

If any provision of this article or the application thereof to any person or circum­
stances is held invalid, the remainder of this article and the application of such pro­
vision to other persons or circumstances shall not be affected thereby. 
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STATEMENT OF DEBORAH P. KELLY 

DEPARTMENT OF GOVERNMENT AND POLITICS 

THE UNIVERSITY OF MARYLAND 

COLLEGE PARK, MARXLAND 

CONCERNING S.2420 

OMNIBUS VICTIMS PROTECTION ACT OF 1982 

HEARINGS: May 27, 1982 

SUBMITTED TO SUBCOMMITTEE ON CRIMINAL LAW 

COMMITTEE ON THE JUDICIARY 

UNITED STATES SENATE 

I am delighted to submit testimony in support of this legislation which finally 

recognizes the real people behind the crime statistics--the victims. We know a great 

deal about the rights of defendants, the role of prosecutors, the decisions of judges; yet 

we know little about the impact of crime on the injured party. 

Crime victims are easily ignored. Once an arrest is made, the state usually has no 

incentive to consider victims' concerns. Cases are frequently dismissed or plea 

bargained. Victims are not needed, and therefore r~rely are consulted or informed of 

case developments. The judicial process is not structured to pay any special attention to 

victims; it is oriented toward the accused; it, is a criminal jus.tice system. Police and 

court procedures are designed to recognize and protect the rights of the accused and the 

system's need for efficiency, even if these needs are met at the \'ictim's expense. 

The victim's role is to serve as state's e\'idence, provide iclormation on demand, 

and gracefully drop out of the picture except in those few cases which come to trial. A 

sociologist described it succinctly, "Their role seems much like an expectant father in 

the hospital at delivery time: necessary for things. to have gotton underway in the past, 

but at the moment rather superfluous and mildly bothersome."l Victims have no standing 

in court, no right to choose counsel, no right to an appeal, no C<lfltrol over the 

prosecution of their case, and no voice-in its dispo.sition. Once th~ state takes over 

\'ictims are at best,relegated to the status of "witness", an "invisible threat" to be 

brought in only if the plea' bargaining process breaks down. 
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The Omnibus Victims Protection Bill of 1982 would redress this inequity and 

provide a place for victims in the judicial process without taking away 

from the defendant's rights. The bill balances the rights of the accused, 

the administrative constraints"of the state, and the pressing needs of crime \'ictims. 

My comments today and support for this bill are based on a two-year study of 

victims in the criminal justice system which I conducted while a guest scholar at the 

Brookings Institution. In the course of this study, I int'en'iewed over 100 adult female 

rape victims in the Washington metrqpolitan area to learn how they were treated by 

prosecutors and police. Their responses underscore the need for this legJslation, 

especially guidelines for fair treatment and victim impact statements, two provisions I 

will focus on today. 

What did victims think of police and courts? Victims were least satisfied with 

prosecutors, most satisfied with detectives. When their attitudes toward police and 

courts changed after their case, they generally improved toward police and declined 

toward courts. 'Why? Victims' primary objection was that they were treated as evidence, 

not as people. They were excluded from deliberations and denied information about case 

developments. To illustrate, eighty percent of the women whose cases were ,: plea 

bargained said they were never consulted during negotiations or told the outcome of the 

plea. Those who knew the outcome were more troubled when charges were dropped than 

when sentences were reduced. A Washington, D.C. rape victim, for example, was 

infuriated when she learned th,o prosecutor agreed to drop the rape charge if the 

defendant pleaded guilty to a series of burglaries and robberies he had also committed. 

In her words: 

I let him have it. I said 'Are you telling me that after all I've gone through 
you're going to drop the charge? Do you know what an effect this has had on my 
life? Do you know what it's like to have two kids knowing that there are guys out 
there who do this, that there is a man out there who' knows where I live? Do you 
know what it's like to walk down the street and want to break into a run when 
someone is behind you? You've lost something that can't be replaced. You've lost 
your freedom. They cara return your property but they can't replace your sense of 
security. All this has happen to me and now you're going to pretend it didn't--that 
he just robbed a few peopl'e. It's a lie. He raped me and it should go on r~~~rd.' 

'\\"'> 
Most victims felt they 'Were denied partidaption (59%) and information 

about their case (4-9%), while some also felt their interests w~r~c not represented by 

prosecutors (28%). Despite victim-witness units, most \:ictims had no idea wl]at, if 

anything; was being done about their'case; They took time off to look at mugs hots, spent 

their lunch hours attending lineups, and used their vactiontime to tell a group of 
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strangers an incident they would rather forget. A d h n w at did they get in return? Often 

nothing, not even the courtesy of a phone call informing them whether their assailant 

was arrested and if arrested, whether he was in jail, on bail or roaming the neighborhood. 

This communication gap causes much c'rime to go unpunished. Prosecutors cite 

witness problems as the nUl!'~er one reason why crimes are dismissed. But \'ictims say 

they were not uncooperative, no one told them when to show up and what to do. 2 No one 

explained the meaning of all the fancy legal terms. Consequently, victims were often 

frightened by court procedures. Consider one, wom"'n's reactl'on .... when subpoenaed. "It 

scared me ollt of my shadow. I thought I was under arrest>' and another's reaction to the 

grand jury, "It was like a warped poetry reading." !' 

The Omnibus Victims Protection Bill would help close that gap by providing federal 

standards whichr\~, quire that victims be notified of ca~e developments. In doing so, the 

bill would alleviate a major source of \'ictims' complaints about the judicial process. 

Beyond supplying victims with information about their case, the bill would 

encourage the use of victim-impact statements and th' e'reby add d 
I, ress a" secon cri tical 

concern of crime victims--their irrelevance to the case M " t' " • any \ IC Ims were troubled to 

learn their personal interest in the crime was not recognized in th . jl. . 1 e JU~',lcla process. As a 

Virginia women put it "You could be in Arizona and they would ha~dle the whole case 

without ~ou." The st t h ' J a e may c oose to do nothing or "throv.;,the book" at the offender. 

The case many be brought to trial, plea bargained, or disml'ssed. Whate\'er the outcome, 

whate\'er the punishment, the deCision is not up to VI·ctl·ms." I d d h n ee , t. eir opinion is 

rarely solicited. Instead, what \\"as once personal, pr,l"\'ate' matter becomes the business 

of strangers, to be handled at theirdisc:::retion. h T is tranfer of interest displeased many 

\'ictims. A Maryland resident explained "It killed me when I t th b ' , go e su poena saYing, 

The State v --- He didn't do shit to the state, he did it to me and what he did t . _ ome 

was swept under the rug!" 

Some Victims felt betrayed when they learned there was no r' oo'm, I'n the judicial ". 
process for tl1eir opinion. A Washington woman exclaimed: 

, . Why do criminals have more rights' than victims? Th ",' ' 
and have these continuances while the victims who b~oke : ~et ,to choose counsel 
the hoop. You are stuck with the law' er the " ," .' a v.--gets run through 
going on, and then they don't want to vi~late hfs ~~~~a~~~' ~~~t a:~o~~f~?~:? of what's 

Victim-impact statements provide an important outlet ~or victims' concerns. The 

s:ymbolic importance of victim impact t t s a ements may surpass its >'actual effect on 
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sentencing. Victim impact statements institutionalize victims' role in the process and 

allow for consideration of the personal costs of crime" 

Many have resisted such efforts to expand victims' participation in the judicial 

process. Prosecutors, for example, have argued that if victims' opinions were solicited, 

it would introduce "inaccurate and unsupported ideas and the possibility of revenge into 

the legal system." They warned that "criminal courts would be used as a forum for 

personal vendettas and fam'BY fights,,,3 

Research refutes this and indicates that victims are .not an irrational grollp driven 

by the desire for vengence. A 1979, experiment in Dade County, florida, for example, 

structured pretrial settlement conferences so that negotiation v.ere conducted in front of 

the judge, victim, arresting officer, and felony defendant. Attendance by victims and 

police officers was not mandatory and victims, though consulted, were not given the 

power to· veto decisions. The results: , victims did not demand prosecutors "throw the 

book" at offenders, but routinely agreed to what, the two a ttorneys ~egotiated. 4 
In Pima 

County, Arizona defendants can not be admitted to county diversion programs witho~t.~.:~."" 

victims' appro\·al. Since the program began in 1973, less than five percent of victims 

vetped their offender's participation in this program. 5 A study comparing victims of , ' 

personal crime to victims of prope~ty crime reached similar conclusions. Personal crime 

victims were less vengeful than property crhne victims.6 

My research supports these findings. Rape victims were surprisingly c;ompassionate 

toward their assailants,especially considering the severity of their assaults. 'Statistical 

analysis. of victims' responses revealed that victims were more concerned with .how. they 

were treated tr . .3.n what happened to their assailants. Specifically, treatment explained 

48 percent of variance in victims' satisfaction with police and 64 percent of variance in 

their satisfaction with prosecutors. Verdict explained less than 12 percent Of yictims' 

satisfaction with police, and 8 percent of victims' satisfaction \\;ith pn;)secutor. II) short, 

retribution was not the sale concern of :\'ictims., Victims clearly wanted their assailants " 

convicted, but conviction was 110t key to their evaluations of police and courts. Insteap, 

their satisfaction primarily depended on being included in decision-making, informed of 

" 
case developments, and, treated COlil~teously, Clearly, these. victims were not a 

bloodthirsty lot. Embracing victims' interests wouid humanize, not threaten the judicial 

process. 

It is essential that the judicial process begin to pay attention to victims' interests. 
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Victims are consumers of the criminal justice system. As with other consumer 

complaints, when one person has a bad experience with a restaurant or a movie, the story 

spreads. Others avoid the same restaurant, skip the movie. The same holds true for the 

court system. The lack of enthusiasm displayed by many citizens summoned to jury duty 

and the creative reasons they offer to be excused from such service provide an example 

of citizens' reluctance to participate in the court system. Indeed, contrary to the rule 

with other institutions, the more contact people have with the courts, the lower their 

opinion.7 

We can not ignore victims without paying a price. Eighty-seven percent of all 

crime comes to the attention of police only because victims report. 8 If they decide to 

cut their loses and spare themselves the bother of pressing charges, todays' crime 

problems may seem minor comp~red to what the future will bring. 

The criminal justice system requires the cooperation of victims in order to 

function, for although the state brings the case, without victims' cooperation, they may 

be no case. In one women's words: 

I wouldn't. ~o through it again. It was treated like a non-entity. I was tr in 
to be a good cItIzen. I would have gone through it if only they'd treated m y g 
p~rson. But the U.S. Attorney took the case and moved me right out ~f a:h a 
~Icture .. H~ nev~r once asked my opinion. He told me what he had d . e 
~gk:i: cI~I~Inal,. lIke I \\d'as c~uttering the ~icture with this rape. I'd ne~~~d~~~p~/:i: 

• m e\er ,rape agaIn, I hope he kIlls me. 

We provide li ttle incentive for victims to press charges. At best, We offer them 

the "spiritual satisfaction" that comes from seeing t~eir assailant put away, an outcome 

that ~appens infrequently. The odds of arrest are slim (19%), the odds of conviction and 

incarceration even slimmer (3%). If we invested our money, the way we ask victims to 

im'est their time, we would soon be broke. 

Because we ask victims to sacrifice their ;fime and privacy, the least we can do is 

guarantee that when they cooperate with law enforcement they will be trea,ted with 

dignity. Victims' status and satisfaction with the judicial process may be improved by 

instituting reforms which expand their involvement d an recognize that crime involves 

parties other than the state and the defendant . 

The Omnibus Victims Protection Bill of 1982 is such a reform.·c:rhis bill would 

expand civil liberties to include victims without decreasing the rights of the accused. 

Victims' rights and 

for victims is not 

defendants' rights are related but separate issues. To do something 

the same as doing something to defendants. To equate the two 

cheapens victimsi,concerns and disguises thr: true ext~nt of their injury. The o'mnibus 
(? 
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Victims Protection Bill is a welcome step toward expanding our concept of due process to 

embrace the rights of ,victims. 

FOOTNOTES 

lWilliam McDonald as quoted in Duncan Chappell and John Monahan, eds, Violence and 
Criminal Justice (N, Y. : Lexington Books, 1975), p. 63. 

2Frank Cannayele, Witness Cooperation (Lexington. Mass. D.C. Heath,) 1975. 

3quoted in Edward Zeigenhagen, Victims, Crime, and Social Control (New York: Praeger 
Publishers, 1977) p. 101. St-:~ also David Neubauer, "After the Arrest" in Atkins and 
Pogrebin, The Invisible Justice System (Ohio: Anderson Books, 1978) p. 173. 
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