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INTRODUCTION

Prof. Louis Kos-Rabcewicz-
Zubkowski, LL.D.
Professor, University of Ottawa

Conciliation and arbitration have been known since
times immemorial. Although they continued to be used in
private relations, especially between traders, these tech-
niques lost their importance, and in fact, were virtually
eliminated in criminal matters with the naradual increase
of the powers of the State. Recently it was recognized that
a complete elimination of private rights from the field of
criminal law is not always beneficial. Various forms of
conciliation are again being used, often leading to restitu-
tion and compensation in favour of vic:ims of crime. Also,
in the field of private relations, conciliation and arbitra-
tion are now seeing an increased interest in their use to
settle disputes.

It was felt that an exchange of information and ideas
in both fields, criminal 1aw conflicts and commergial law
disputes, will lead to a better comprehensior of various as-
pects of conciliation and arbitration, show their advantages
and disadvantages and assist in the search of improved methods.

Dr. L. Kos-Rabcewicz-Zubkowski undertook to act as
the coordinator of workshops at the Department of Criminology,
Faculty of Social Sciences, University of Ottawa. HNovember
16, 1979 was devoted to conciliation and arbitration in cri-
minal/penal law conflicts. The session was held under the
auspices of the Canadian National Group, International Asso-
ciation of Criminal Law and chaired by its Vice-President,
Miss Inger Hansen, Q.C., Privacy Commissioner, Human Rights %
Commission, Canada. Miss Francine Bertrand, Chief, Criminal , t
Justice Policy Research Section, Ministry of the Solicitor ]
General of Canada, spoke on the use of mediation, conciliation
and negotiation techniques in the context of adult diversion

" in Canada.* Professor Patrick Fitzgerald, Department of Law,

Carleton University and a member of the research group of the i
Reform Commission of Canada, dealt with the work of the Commis- i
sion on diversion.* ‘




Mr. Robert Coulson, President, American Arbitra-
tion Association, explained the activities of his Associa-
tion as to mediation in criminal law conflicts, especially
when their causes are of civil law nature, e.g., relations
betwesn the landlord and the tenant. Such conflicts bet-
ween the alleged offender and the wironged party may be sub-
ject to mediation and also, when the parties agree so, to
arbitration. Mr. Coulson's exposition was completed by

projection of a film showing a case of conciliation.

Mr. Jean-Claude Plourde, Head of the Diversion

‘Team at the Social Services Centre in Metropolitain Mon-

treal, dealt with his experience in conciliation in Mon-
treal.* Mr. Plourde's presentation was completed by a
video tape projection. '

Dr. L. Kos<Rabcewicz-Zubkowski, Professor, Depart-
ment of Criminology, Faculty of Social Sciences, School of
Graduate Studies, University of Ottawa, presented concilia-
tion systems in Poland, France and Mexico.*

- November 17, 1980 was devoted to conciliation and
arbitration in commercial matters. The session was held
under the auspices of the Canadian Section, Inter-American
Commercial Arbitration Commission. Mr. Gordon F. Henderson,
Q.C., President, Canadian Bar.Association was in the chair.

Dr. L. Kos-Rabcewicz-Zubkowski, President, Canadian-
Section, Inter-American Commercial Arbitration Commission
compared private arbitration in the Canadian common law

‘provinces and that in the province of Québec.* Mr. Robert

Coulson, President, American Arbitration Association, dealt
with the settling of disputes outside courts (within the
framework of his Association).*

| Mr. Willem Vis, Chief, International Trade Law
Branch, United Nations dealt with the work of his Branch in
the fie]@s of commercial arbitration and cenciliation.

Mr. Charles Norberg, Treasurer and General Counsel,
Inter-American Commercial Arbitration Commission, acquainted
the participants with the Commission and with the Inter-Ame-
rican Convention on International Commercial.-Arbitration.*

. Mr. Basil Orsini, f. Vice-President, Arbitrators'
Institute of Canada, Inc., spoke on arbitration proce-
dures gspecia11y as to arbitration in construction dis-
putes in Ontario.* Mr. René Alary, Q.C. of Montreal was
preventgd by an accident from attending the Workshop but
he submitted in absentia his paper on conciliation and

arbitration according to the rules of the International
Chamber of Commerce.¥*

) The Workshop was followed by the meeting of the
Canaq1an Section, Inter-American Commercial Arbitration
Commission. (The Canadian Section was established on
March 10, 1972.) The board of Directors adopted unani-
mously a resolution calling for the organization of a
Conciliation, Amicable Composition and Arbitraticn
Centre.* Dr. L. Kos-Rabcewicz-Zubkoski submitted his

report on the VIIth Inter-American Conference on Commer-
cial Arbitration.*

*

‘Indicates that the correspond?ng fext is included in the
present volume. ‘ ’ :
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CONCILIATION AND ARBITRATION IN
CRIMINAL/PENAL MATTERS

CONCILIATION ET ARBITRAGE EN
AFFAIRES PENALES
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THE USE OF MEDIAJTON CONCILIATION AND
NEGOTIATION TECHNIQUES IN THE CONTEXT

OF ADULT DIVERSION IN CANADA
L

\\\ O
Francine Bertrand = ™ )
Chief, Cr1m1na1 Justiee R
P011Ly

Research Sect1on o g
~Ministry of the SoT]1c1tor | o

Genera]

The views expressed are those of the author and do not
, necessar11y reflect the views of the 5011c1tor General of
Canada.
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Canada started to show an interest for diversion
~in the early 1970's, no doubt as a result of the increa-
sing popularity of this practice in the United States.
Many very different kinds of projects, covering a wide -
range of func;1ons from prevent1on to correction, deve-

loped under’ th1s,umbre11a. '

In 1973 concern arose, at the pol1t1ca1 level,
over the seemingly unguided development of projects.
Since then, official committees, the Law Reform Commis-
sion, and a National Conference have served as the most
influential forums for the evolution of a Canadian con-
cept of diversion. In 1979, a Federal Discussion Paper
on Diversion was submitted to the combined meeting of
the Deputy Attorneys General and Deputy Ministers of
Corrections of Canada. It was discussed, in June 1979,
at two separate workshops for diversion practitioners
and provincial representatives. The Federal Discussion
Paper restricts the use of the concept of diversion to
post-charge/pre-trial alternatives to court programmes,
for prosecutable offences. Programmes which are non-ad

versarial and resolve conf11cts by way of med1aticn are
advocated. :

" Before I discuss the use of mediation, concilia
tion and negotiation in diversion projects in Canada,
I will trace the evolution of the concept of diversion.
This will provide the conceptual background for the use
of mediation and other: techn1ques in the resolution of

minor criminal disputes in Canada and c1rcumscr1be the
context within which they are to accur.

THE DEVELOPMENT QF THE CONCEPT OF DIVERSION IN CANADA

The Sub~-Committee on Divers1on

, In December 1973, the Attorney GeneraT of Canada
requested a Paper on the subject of diversion. A Paper

‘'was prepared jointly by the Federal Ministry of the 5011-

citor General and the Province of British Columbia and -
submitted :to a Committee of Deputy Ministers in June 1974

- As a result, a sub-committee were to develop a theoretical -
: aconceptﬁand“definition of‘diversion."ln an attemptAto,

e
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circumscribe the phenomenon, a distinction was established
between "informal" and "formal" diversion. Informal diver-
sion was equated with decriminalization, prevention, dis-
cretion and screening. The suggestion was offered that
formal diversion be conceived of as a process, a process of
redefining some criminal behaviours as socially problematic
behaviours and allowing for the shift of responsibility

for these behaviours from the criminal justice system to
the community. An operational definition was offered:

"Formal Criminal Justice Diversion refers
to the routine suspension (my emphasis)

of further Criminal Jus€ice processing at
any point of decision-making from first
contact with police to final discharge

for any predetermined category of offender
otherwise i1iable to such continued proces-
sing, coupled with referral to a communit
program open as well to community re?errais
on conditions that further processing will
be terminated if he fulfills obligations
specified by such programs"

(Glinfort, 1974, p. 10)

In this definition of diversion, emphasis was
placed on restoring the equilibrium upset by the commis-
sion of some offences by hoiding the offender responsi-
bie for his acts. There was no place in this approach
for a 'treatment model'. Also, the process of restoring
social harmony would take place outside the criminal jus-
tice system, in programmes based in and operated by the
community. '

The Law Reform Commission

Concomitantly, the Law Reform Commission of Cana-
da published a Working Paper on The Principles of Senten-
cing and Dispositions and on Diversion.. The Commission
defined diversion (Working Paper No. 7) very broadly .
including within its scope, community absorption 6¢f social-

ly problematic behaviour, screening by police, pre-trial

diversion bore more resemblance to the concept of formal
diversion developed by the sub-committee on diversion than
the other forms of diversion. ~

ey
|

11

The Commission recommended (Working Paper No. 7
that pre-trial diversion be used wgen:P . 7, page 11)

a)

b)

c)

d)

f)

g)

“the incident being investigated cannot be dealt

with at the police screening level;

the circumstances of the event are serious enough
to warrant prosecution, and the evidence would
support a prosecution; '

the circumstanceé show a prior relationshi -
ween the victim and offender; 1P bet

the facts of the case are not substantially in
dispute; v ~

the offender and victim voluntarily accept the
offered pre-trial settlement as an a]terﬁative
to prosecution and trial;

the needs.anq interests of society, the offender
and the victim can be better served through a

pre-trial program than through conviction and
sentence;

trial and convictions may cause undue harm to
the.offender and his family or exacerbate the
soc1a1 problems that led to his criminal] acts.

It also recommended that the cases be dealt with by

way of settlement where the "agreement by the offender in
such cases may be to make restitution, to undergo counsel-
ling, treatment or to take up training, education or work

programs for a stated period"

The most important contribution of the Commission

was, in my view, to formulate a strong philosophical ra-
tionale for diversion. In Working Paper No. 3? The Prin-
ciples of Sentencing and Dispositions, the Commission

asked:

"In framing a criminal law and sentencing policy

for the next few years, can we do better than to re i

e t S 5 cognize
the limitations of.cr1m1na1 law and corrections? Cangwe
40 better than to insist that whatever state intervention
is taken through the criminal law in the lives of indivi-

(Working Paper No. 7, page 9).
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duals it should be justifiable as serving some common
good, and that the intervention be 1imited by conside-
rations of fairness, justice and humanity?" (page 2).
The Commission advocated that the criminal law, the ad-
versarial court system and incarceration be used with
restraint; that the 'minor' conflicts between members of
society be resolved whenever possible outside the court-
room by a procedure more propitious to conciliation and
settlement; it stressed the importance of recognizing
that in criminal matters there is not only injury caused

to society at large but also to very specific individuals,
the victims. , )

The diversion sub-committee and the Law Reform
Commission did not agree about the scope, definition and
modes for the operationalization of diversion. However,
they did share a common philosophical approach.' They
agreed on the value of resorting to the criminal law
with restraint, on the appropriateness, in certain cir-
cumstances, of resolving conflicts between citizens in a
non-adversarial fashion and on the idea that communities
should play a greater role in the resolution of such
conflicts. :

The National Conference on Diversion

The work of the sub-committee on diversion and of
the Law Reform Commission succeeded in bringing the concept
of diversion in Canada to the forefront and in stimulating
much public debate. It did not succeed in bringing about
a consensus. As a result, a National Conference on Diver-
sion, sponsored by the Ministry of the Solicitor General of
Canada and the Federal Justice Department, was convened in
the Fall of 1977. The purposes of the Conference were:
"to assess experience to date and set future directions;
to develop guiding principles for policy formulation and the
required legislative amendments; and to work toward a general-
ly-acceptable def1n1t29n of Diversion as a viable conflict-
resolution mechanism available to the criminal justice sys- -

tem,)and the community" (M1n1stry of the Solicitor Genera1
1978

The conference served to re-affirm the potent1a1 be-
nefits of diversion and to provide support for its cont1nued

13

use. Diversior was seen as offering "a promise": a promise
to the disadvantaged for a more appropriate handling of

their cases, to communities and individual citizens for the
opportunity to play a role in the resolution of minor social
conflicts, to victims for the receipt of compensation, a pro-
mise to offenders for expeditious and accountable justice

and a promise to the criminal justice system for reduced
caseload.

The conference also served to stress the dangers
of diversion, particularly with regard to due process and
the protection of individual rights under our criminal
law and with regards to the discretionary power of police
and crown. Two basic issues were raised about diversion.
First, should diversion be based in the community without
recourse to the criminal justice system or should it be
managed by the system, that is, contreclled by the prosecu-
tor? Second, should eligibility criteria be elaborated
on the basis of the characteristics of the offence or on
those of the offender? It was argued by the tenets of the
offence-based approach that such an approach would contri-
bute substantially to a reduction of workloads in the cri-
minal justice system, and foster a greater participation
of communities in the management and resolution of minor
social conflicts. Further it was argued that this approach
would foster greater equity in the selection of cases for
diversion and focus on the resolution of the conflict
rather than on changing the offender.

The Federal Interdepartmental Committee on Diversion

After the Quebec City Conference, an interdepart-
mental committee was struck of representatives of the
Department of Justice and of the Solicitor General of
Canada to develop federal policy proposals on diversion.
In developing these:proposals, the committee drew exten-
sively from the public debate which has taken place in
the preceding years and attempted to consolidate the ex-
perience which had developed over the years in the prac-
tice of diversion in Canada. However, the committee was
primarily concerned that its choices of options be compa-
tible with the fundamental and procedural limits of our
cr1m1na1 Taw. _




a) whereby the processing of designated persons

14

The polic roposals restrict the scope of 'di-
version' 20 gost-ihgrge/pre-trial programs, they gragt
the crown prosecutor the control of the scrgen1ngfa:ue
referral processes and they emphasize questlon? ﬁt ue
process accountability and protection of the r‘%t;s e
individuals. Thus fdiversion' constitutes an,ab :rna_
to the traditional court process gnd sentence, but re-
mains a part of the criminal justice system.

Diversion is defined (Federal Discussion Paper on Diver-
sion) as a formal procedure:

1

through the formal criminal justice process is
suspeadedzvand these persons are dealt with
through an zlternative program;

i has been
ndertaken at any point after a person
>) :rrested4 or charged and prior to commencement

of a trial;

c) undertaken on condition.that guture justice
processing will be terminated?;

The objectives of diversion are: |
a)‘ to promote compunity tolerance® and community

responsibility7 for the.man%gement of some
types of criminal behaviour®;

‘ i - criminal justi-
to promote ngre effective use of crimina
> ce gesource‘s8 and community resources;
X . ioq 10
foster the restoration of social harmony .
C) Egtweén the victim, the offender and the communi-
ty.

' he emphasis placed on the 1nvolvgmgnt‘of}the,com-
manity znd onpthe restoration Of the equ111br1um1upigt
by the offence provides the rat1oqa1e for ;he selection
of a non-adversarial third party.lnteryent1on technique
for the preferred strategy. It is defined as an inter-

vention to promote reconciliation, settlement or campro-
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mise. The mediated agreements may take the form of commu-

nity wo k service or of compensation in money or work to
victims, of an agreement to do nothing, to offer a perso-
nal apology to the notion, or to participate in an offence
related education program. The diversion program can also
refer cases to social service resources in the community.
However, such refereals are strictly voluntary and are not
enforceable. : ‘ B

I should like to point out that, in Canada, much
emphasis has been placed on "conceptualizing” diversion.
Furthermore, this conceptualization was done by official
bodies, and it does not seem to have evolved primarily
from clearly identified problems with our system of jus-
tice but rather to have arisen out of philosophical prin-
ciples. In this, diversion seems to have evolved in a
very different way than in the United States. Thus, the
question of the viability of diversion as it has come to
be defined in Canada might be raised, and with it, per-
haps, the viability of mediation. Will "diversion" live
up to the challenge of reality? There is also_the danger
that we might not find out whether this approach to di-
version will contribute as well or better to the resoifu-
tion of our social and criminal justice problems than
other possible forms of diversion. Federal funds are °
1ikely to be directed solely towards projects which meet
the requirements of the federal policy proposals. Thus,
there is a probability that one type of diversien pro-
gramme will become more widespread in Canada than other
criminal justice alternatives such as neighbourhood jus-
tice centres. Canadian diversion practitioners were very

vocal in expressing these concerns to the federal govern-
ment last summer. o

MEDIATION IN THE CONTEXT OF THE FEDERAL POLICY PROPOSALS
ON DIVERSION

In the policy proposals, the following conditions surround
the application of mediation:

a) . The parricipation in the diversion programme is
voluntary ‘ ,
b) The selection criteria do not exclude cases where

Id
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thera were no prior personal re]atiqnshjp between
the offender and the victim. This is d1ffgren§
from the Law Reform Commission recommendation 1n
Working Paper No. 7 on Diversion.

In the policy proposals it is the on-going rg1a-
tionship between the offender and society wh1ch
is seen as having been affected by thg commission
of an offence. It is proposed that, in certain
circumstances, a negotiated settlement might re-
present a more appropriate method than the accu-
satorial procedure of the court for repairing the
harm done and for developing in the offender a
sense of responsibility for present and fugure'
actions. If the offence iitvolves a spgc1f1c vic~
tim, it is postulated that the resolution of the
conflict with the victim will de facto restore
social harmony.

The selection criteria for diversion #o not e§c1ude
victimless crimes, cases of refusal by a victim

to participate in a diversion program nor cases
where the victim refuses to meet tbe'offender face
to face. In such cases, it is anticipated that ;
agreements may be "mediatedf on behalf of society.

The application of the term "mediatjon" to such
cases?pin the policy proposals, deviates from the
generally accepted use of the word. Usually me-
diation techniques are applied to attempts to
resolve conflicts between parties unable to re-
solve their disputes on their own.but who are
willing to come together voluntarily to resolve
them with the help of a neutral party whose role
js to assist the disputants in coming to a mutga1
agreement. Thus, it would appear ?hat,*by defi-
nition, there cannot be mediation if the parties
de not meet (McGillis and Mullen, 1977).

This could be resolved if a neutral mediator, the
offender and a representative of society were
brought together to resolve the d1sputg. However,
ualess this representative of society i1s a crown

R T A R i i R
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prosecutor such a solution could cause serious
threats to the rights of individuals because of
the Tack of legitimacy of other symbolic repres=
sentatives of society. The other, and simplest,
solutien is to recognize that it may be more be-
neficial for an offender and society to negotiate
a settlement for their dispute than it would be
to go to court, even if the victims are not ac-
tive participants in the process. However, it
must be recognized that the process used to ar-
rive at such settlements cannot be mediation and
must be described differently.

I suggest that the term "conciliation" be used
to describe the process of arriving at a nego-
tiated settlement between an offender and a
victim who are not willing to come together
physically but who agree to negotiate through
the intermediary of a third party. The use

of the term "conciliation" to describe these
situations might not be totally orthodox.  In-,
deed, for McGillis and Mullen (1977) the dis-
tinction betwean conciliation and mediaticn
resides mainly in the level of involvement

of the third party in the dispute settlement,
In mediation,
as in conciliation, I read their definition

to imply that the parties would meet to resol-
ve their conflicts. However, because the con-
ciliator is seem as a go-between, this function
would seem appropriate in cases where there is

. a willingness to negotiate but an unwillingness

to meet. For cases where the victim does not
wish to negotiate with an offender or for vic-
timless crimes, the intervention could be called
"negotiation" and described as the process of
arriving ‘at a voluntary and non-adversarial
settlement, involving a third party and an offen-
der. McGillis and Mullen (1977) do not classify
'negotiatign' as a third.party intervention tech-
nique but rather as one of the 'dyadic options’
for dispute settlements. In the cases I have
mentioned above, the conflict would be resolved
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between two people, the offender and the project mana-
ger. Interestingly, the project manager is a third
person to-the conflict, while being a vicarious second
party. To avoid confusion a"different term should be
invented to describe these situations.

In relations to other third party intervention tech-
niques, "negotiation” resembles conciliation, media-
tion and arbitration by virtue of their vo]untary,
non-adversarial and non-judicial character. It is
also akin to administrative procedures leading to
compromises in settlements out of court, such as

plea bargaining. Indeed in many of these cases the
victims are not involved in the settlement. However,
"negotiation" differs substantially from these me-
thods of settlement because of its requirement for
the voluntary participation of the offender!l. !

In concluding this section I should like to stress
that the key point I wish to make, quite apart from
the names given to particular intervention techni-
ques, is that different processes must be set in

plan to dealiwith situations 1nvo]v1ng different sets
of actors.

Please note +hat I have not retained the level of
involvement of the third party as an element in dis-
tinguishing the various techniques of conflict reso-
lution. Also, I would like to raise for discussion
the question of whexher or not the 'negotiation' can
be considered a "neutral party" to the dispute. In
my  view, the negotiator acting as a representative of '

society is in a conflict of interest and cannot be
"neutral".

In the policy proposals, failure to reach a negotia-
ted agreement constitutes an exclusion criterium for
diversion programs. In such cases the offender is
referred back to the crown prosecutor for further
criminal justice processing. Because of this re-
quirement there would be no place in diversion prac-
tice in fLanada for the use of arbitration, or for
"med-arb", the sequential use of mediation and ar-
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bitration. Indeed, in arbitration, the parties sub-
mitting to the process accept voluntarily at the
onset that the arbitrator will come down with a
binding decision at the end of the dispute proces-
sing (McGillis and Mullen, 1977). ‘

e) Failure to comply with the terms of an agreement un-
der the policy proposals constitutes 'wilful failure'
The case is then referred back to the crown prosecu-
tor for further criminal justice processing. The
mediated or otherwise negotiated agreement is thus
binding and as such may be equated to "perceptual
arbitration" or to a de factg_arbitration award
(McGillis and Mullen, 19775.i2 The Federal propo-
sals concerning the enforceability of the negotiated
agreement are at odds with the usual practice in the
fields of conciliation and mediation: as a rule
these agreements are not written down and/or enfor-
ceable. Rather, these are the characteristics of
arbitration awards. However, some projects handling
the resolution of criminal offences in the United
States do establish with their clients the likeli-
hood of charges being filed if agreements are not
respected (see McGillis and Mullen, 1977, pp. 66-67).

THE PRACTICE OF 'DIVERSION' IN CANADA AND THE EXTENT AND
NATURE OF THE USE OF MEDIATION, CONCILIATION AND NEGOTIATION
IN THE RESOLUTION OF CRIMINAL CONFLICTS

~and the victim, would use'mediation, conciliation or negotia-

Currently, there are in Canada ten programmes clas-
sified as'diversion projects' as per the requirements of
the policy proposals concerning referral. A1l of these
projects accept referrals of cases when there are reasona-
ble grounds to assume that a criminal act has been committed. :
Also, if the diversion projects did not exist these charges b
would be proceeded with in court. It should be noted, howe- :
ver, that none of the ten projects represent a "pure model" i
under the policy proposals. A pure model would only accept
referrals by the Crown, would not require the consent of the
victim, would not exclude victimless offences or offences
where theve were no prior relationship between the offender

tion as techniques for the resolution of conflicts and would
entail a reinstatement of criminal proceedings in failure to
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comply with the terms of an agreement. The projects clo~
sest to this model are the Vancouver Adult Diversion Pro-
gram in British Columbia (there are no legal consequences

~upon default) and the Saskatchewan Mediation Project in

Moose Jaw and Regina (the Consent of the victim is a con-
dition of referral). The other projects operate with one
combination or the other of the features outlined above
(see attached table).

The Projects

I will now descnm'be]3 these ten projects briefly
concentrating only on those aspects of the projects bea-
ring on the dispute settlement process.

Four projects use only mediation as a technique of
conflict resolution., Typically, these projects require the
consent of the victim for the participation of the offender
in the diversion programme and do not accept victimless
offences. These projects are the Saskatchewan Mediation
Project, the Programme de conciliation au poste de police
de Montré&al, the Programme de conciliation dans la communau-
té de Québec and the Cornerbrook Diversion and Neighborhood
Justice Programme in Newfoundland.

Threwe programmes use mediation and negotiation as
techniques of conflict resolution. These projects ‘are the
Community Diversion Centre in Victoria, B.C., the Vancou-
ver Adult Diversion Program, B.C., and the High Level Di-
version Program in Alberta. In these projects, the consent
of the victim is required for participation in the diversion
programme (except in Vancouver). However, victimless cri-
mes are not excluded and the victims may refuse to meet
the offender face to face. :

Two programmes use primarily negotiation techniques.
The North Vancouver Adult Diversion Programme, B.C., con-
centrates on negotiation but also uses mediation on occa-
sion. In the North End Diversion and Neighborhood Justice
Project in Halifax, N.S., cases referred by the police or
the business community (one source of referral) are first
resolved by way of negotiation. However, the negotiated
settlement is then presented to the victim jointly by the
negotiator and the offender. At this point it could be re-
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negotiated by way of mediation. The first project does not
require the consent of the victim and accepts cases of vic-
timless crimes. The second operates under opposite condi-

tions.

One project

s the Mid-Island Diversion Program in

Naqaimo,.B.C.; combines conciliation with negotiation.
Th1s project requires the consent of the victim for parti-
cipation in the diversion programme and accepts cases of

victimless crimes.

Concluding Overview

In concluding I should just like to note that:

- none of the

projects 1imit their operation to cases

where there was a prior relationship between the of-
fenqer and the victim. This is in line with the
policy proposals.

- that all thg projects, except the North End Diver-
sion and Neighbourhood Justice Project, conclude
written agreeemnts. However, these are not enfor-

ceable in a.

Jjects.

criminal court in any of the N.B. pro-

- very few projects resort to trained mediators, con-
ciliators or negotiators. Also few involve the

'community’
jects.

in the operation of the diversion pro-

- this paper was prepared on the basis of written do-

cumentation
ject staff.

and telephone conversations with pro-
It was not possible on the basis of these

sources to obtain always a good description or un-
derstanding of_how each of the projects operate on a
day to day basis. I think it would be essential to

revise this
vations.

paper on the basis of first hand obser-
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Source Referral Victim Consent | Victimless CriméJ Technique Conseguences on Default
Programme Name/Key Features Police* | Crown | Other* Yes No Yes | o " Mediation . Conciliation Négotiation Yes No
Saskatchewan Mediation 1
Project, Moose Jaw and : :
Regina X X+ X* X X
Programme de conciliation T
au Poste de Police de - .,‘
Montréal, Québec X+ X* X* X X
: |
o«
Conciliation dans la
communauté, Québec, P.Q. X X* ! X* X X
Cornerbrook Diversion & ;;
Neighbourhood Justice, o 8
Newfoundland X* X* X+ X X i
i
Community Diversion . }
Centre, Victoria, B.C. X* S X+ X X X X+ v
‘ - i
Vancouver Adult Diver- - ‘
sion Programme, B.C, X X X X X X*
;
High Level Diversion
Project, High ILevel, .
Alberta X* X* X X X X
3 .
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x - Source Referral Vi‘c!;.im Congent | Victimless Criines Technique Consequences on Default] -
£
1programme Name/Key Features Police*| Crown} Other* Yes No Yes “No Mediation} Conciliation -Negotiation Yes No f
North Vancouver Adult : X .

2 Diversion Program, B.C. X X X Rare X X*

: : i i Vo

North End Diversion & " Approved
B 1 Weighbourhood Justice : by victim :

Project, Halifax, N.S. X X* X* X+ and ‘may X . X*

be re-ne-}{.

i 3] gotiated

;e )

Mid-Island Diversion o
Program, Nanaimo, B.C. X* X X% X X X X*

Legend: *Differs from the policy ptoposals in this respect. ‘ '

f ) Note: None of the pro;]ects exclude cases where there were no prior relationship between the victim and the offender.
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ves; however he/she is limited.to'that role. He or she is

5 not an arbitrator or judge and has neither the right nor

SASKATCHEWAN'MEDiATION PROJECT, REGINA AND MOOSE JAW 1 .
' the authority to impose decisions.

Source of ReferraT:_ Crown, post-charge - pre-court

The volunteer mediator is informed onl an

_ , y of the names of
tho§e 1nvq1ved anq‘the general circumstances of the com-
plaint, discouraging as much as possible the development

of "pre-judged" assessments and expectatio '
of the mediator. P ns on the part

Consent of the Victim Required: Yes, if appropriate

Setéction Criteria-

- Selection criteria exclude victimless crimes

' : Types of agre
- List of offences specified YP greeemnts

: - ~ Apology
Technigues - Restitution to the victim
Mediation - Community service work

An initial contact is established separately with the offen- ' ? ~Time 1imit: 3 months

der and the victim. The purpose of this contact is to esta-
blish the willingness to participate in the project, and to
offer specific information concerning the right to refuse, i )
the right to legal counsel, to explain the program proce- ! The case is referred back to the referral source by way of
d*res and consequences. A general offer of assistance is ‘ g lTetter.

also made. ‘ :

| Consequences upon Failure

R N B R A B N U e D A A R e B VY.

Consequences upon Successful Termination

A

The mediation meeting is an informal event usually taking
place in the office of the John Howard Society, but occa-
sionally taking place at stores, places of business, neigh-
bourhood centres, etc. The meeting itself follows the
following general process. The mediator introduces herself/
himself to the people present, clarifying their identity

and introducing them to each other. The mediator then re-
views, briefly, the objectives of the meeting, assuring

that both complainant and respondent understand the proce-
dures, its consequences and their rights. The complainant

is then invited to describe his/her perception of the inci-
dent, the loss or harm suffered and general expectations con-
cerning the means of resolving the conflict. The respondent
is then invited to respond to the complaint, express quali-
fications or in other ways react to the statements of the
complainant. The mediator then quides the discussion toward.
an agreement for future action, either by way of a resolu-
tion or a referral back to the office of the prosecutor. In S
the natural course of discussionk the mediator does contri- : R &
bute suggestions concerning possible actions and alternati- R

The referral agent is informed in'wrifin and
is formally withdrawn : ‘g the charge

Type of mediators’

Vg1unteer mediators chosen from a pool of interested indi-
viduals in the community

Training of mediators

Persons possessing particular characterésticﬁjand/oncski]]s
are sought because of the stated expectations of the parties
or because of the specific characteristics of the case.

Monitoring of the‘AgreemZnt

Project staff

%
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PROGRAMME DE CONCILIATION AU POSTE DE POLICE DE MONTREAL,
QUEBEC .~

Source of Referral: Police, alternative to charge

Consent of the Victim Required: Yes

Selection Criteria

- Selection criteria exclude victimless offences
- List of offences specified

Technique (s)

Mediation

L3 ' - - [ -‘ hich
A meeting is arranged with the involved parties at w C
point thg progranm's objectives and.procedures are outlined,
a realistic and feasible solution is worked out.

The referring police officer may specify some of the condi-
tions which must be part of the settlement.

What happens if there is fajlure tr reach agreement
' ’ /Y

. a‘f\
The case is returned to the referr§1 source.

Types of agreements:

Compensation to victims
Time Limit: 2 months

Consequences upon Failure

The case is referred back to the referral source and a char-
ge is laid. : :

Consequences upon Successful Termination

; . . { N f'the res
The referring officer is advised of the rgsu]ts of the 1
sults of thegproject. No further action is taken.
' &

Type‘of mediators: Not specified in documentation

27

Training of mediators: Not specified in documentation

Monitdring of'theiAgreement:'.Project‘staff

CONCILIATION DANS LA COMMUNAUTE, QUEBEC

Source of Referral: Crown, alternative to charge

Consent of the Victim Required: Yes

Selection Criteria

- Selection criteria exclude victimless offences
- List of offences specified ‘

Technique (s)

Mediation and on occasions Negotiation

Mediation.

The mediation process begins when a file sent by the
designated prosecutor reaches the project. A meeting is
first held with the victim to explain his rights to him and
provide explanations about the program. Then a meeting is
helq with the offender for the same purpose. .

If the principle of mediation is accepted, the média-
tor brings the parties together in order to analyze with
them the advantages of the program and to have them propo-

'se their own solution taking into account any harm that was

caused, the personal abilities or resources of each party

and the acceptance of responsibility for performing the con-
tract. ‘ ‘ '

; CIf the parties cannot reach a satisfactory so1ution,
the mediators can suggest new formulas. R

Negotiation -

In cases of shoplifting where the stolen property
has been recovered by the victim, the type of alternative
proposed takes the form of~v01unteer'socja1 involvement in
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Technique (s)

community ‘agencies. In such cases the parties do not meet
although the victim's consent (given by a person with full o
authority to do so) is still essential for the offender to
participate in the diversion programme.

Mediation

The mediator first holds separate meetings with the victim

and the offender to determine their desire to participate,
concerns and common grounds. An agreement is virtually

reached before the two part1es sit down together. Whenthe
victim and offender do meet in the prese1ce of the mediator, the
mediator acts primarily as a supervisor over the meet1ng,

has 1ittle play and remains relatively quiet. The aim of

the meeting is to bring the offender and victim face to

face for a confrontation. The terms of the agreements are

set down and discussed. o '

Types of agreements

- Restitution to the victim
- Volunteer social involvement in community agencies

e e e 5 e S

Time Limit: 3 months from the date of the offence

Consequences upon failure

A report is made to the Crown who author1zes an information

What happens if there is failure to reaéh agreement
and a charge is laid. , : s

i ey o £ e

: The case is referred back to the police.
Consequences upon Suceessfu] Termination o g

Types of agreements

A report is made to the Crown who closes the file after re- ) . L :
po:tgng to the police. ‘Generally restitution to the victim in work or money. Occa-
L sionally community work order. "

Types of mediators

| | Time Limit: 3 months
Not specified in the documentation. ‘
o Consequences upon Fa11ure

ining of mediators .
Trajn1ng ' : ‘ : The case is referred back to the p011ce
Not specified in the documentation.

, » - Consequences upon Successful Term1nat1on

Menitoring of the Agreement?

A letter 1s sent by the mediator to the project and the

Med1ator p011ce Charges are not proceeded with.

CORNERBROOK DIVERSION AND NEIGHBOURHOOD JUSTICE PROJECT
; CORNEBROOK NFLD. * ‘

Type of med1ators

_Volunteers from the commun1ty/éuch as’ bu 1ﬁe$s people,; clergy
(a pool of 11) ‘ .

Source of Referral: Police

Consent of the Victim Required: Yee lra1n1ng:0f mediators..v e _ S -’; ;"W .
| u o ‘No formal training, however, the diversion project holds its

Selection Criteria own training sessions.

- Selection cr1ter1a exclude v1ct1m1ess offences

Monitoring of the Agreement
- " For first offenders, for minor offences;

| Project worker

i
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COMMUNITY DIVERSION CENTRE - VICTORIA, B.C.

Source of Referral: Police or Crown, alternative to charge.

Consent of the Victim Required: Yes (if appropriate)

Selection Criteria:’

- Selection criterfa do not exc]ude,victim]ess offences

- Selection criteria not specific

Techniqde (s)

Mediation or negotiation

The project worker first interviews the victim and the offen-
der separately, to establish if both wish to participate in
mediation. - ;

Mediation

If it is established that both parties agree to sit
down together, the project worker sits down with the vic-
tim and the offender. The process usually involves getting
the victim to express how he feels and then getting the of-~
fender to respond. They also talk about what they would
lTike to do to resolve their differences. One party makes
a statement about the situation and the other responds with
his ideas. The role of the mediator is to facilitate the
process of coming to a mutual understanding. Both parties
are informed that the purpose of their coming together is
to reach an understanding. They are also encouraged to ex-
plore what led up to the situation and possible solutions.

According to the project director the focus in the
sessions is on emotions. It is important that each party

~expresses what he would like to do about the situation.

She stresses that the most important result of the media-

~tion process is that both parties should have a sense that

the incident that brought them tggether in the first pla
ce is forgotten and that the incident is over. ‘ :

7
//
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‘Negotiation

If the victim does not want to meet’th ’

I , ' : e uvffender,
the project worker‘meets with the victim, with his goggent
to allow the victim to express his feelings. A negotia- ,

ted a t g d
offenggifment 1s worked out between the project and ;he

needs is undertaken and is tak i nsi i i
S K en 1nto consideration in
developing the diversion agreement.

Types of agreements

- Restitu;ion of stolen goods or money
- Apology to the victim in wrifing or in person
- Performance of a period of voluntary community service

o Attendance at a regularly held meeting dj .
. iscus
and personal and social responsibi]it?es sing Taw

Time Limit: Not specified in documentation

Conséquences upon failure: No Tegal consequence

Consequence upon successful termination:

Written report is sent to ; . ,
tion only, , the referral sources or informa-

Type of mediators: Diversion project workers

Training of mediators:

- Training in counselling

diation skills for diversion workers -

- . Project co-ordinator runs a training course in me-

Emphasis placed on abilit ‘ ..
communication. Y to understand.the principles of

Monitoring of the Agreement: Project Worker/Mediator
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 VANCOUVER ADULT DIVERSION PROGRAMME, VANCOUVER, B.C.

Referral: Crown, post-charge - pre-court

Consent‘of the Victim Required: No

Selection Criteria

- Selection criteria do not exclude victimless offences
- For first time offenders
- For summary offences

Technique (s)

Mediation or negotiation

The project manager contacts the offender and the victim
separately to explain the program, their legal rights and
the responsibilities involved in participating ijn mediation.
He then requests the consent of the parties. The project
manager tries to convince the parties to get together to
reach an agreement in order to get things back to normal.

Medﬁation
If the victim accepts to meet with the offender,

the mediator sits down with them to discuss 3 suitable agre-
‘ement. The agreement is usually a restitution,agreement.

Negotiation

If the victim does not agree to a meeting, a nego-‘
tiated agreement is developed between the project and the
offender.

A community investigation is carried out and is taken into
considerationi n deVeloping‘agrgement.

Types of agreements

- Restitution to the victim in money or work, in
mediated cases. : ‘ ‘

- Referal to appropriate social service or community
service work. :

Time Limit: 6 months

ey A TV e T
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Consequences upon failure: No legal consequence

Consequences up on Successful Termination

Report is submitted to the Crown.

Type of mediators: Project manager

Training of mediators

No . - .
special training. The project manager is a police offi-

cer who worked in insti i
officer for 10 yeare. tutions. He has been a probation

Monitoring of the Agreement: 'Project'Manager

HIGH LEVEL DIVERSION PROJECT, HIGH LEVEL, ALBERTA

Source of Referral:

Police with the concurrence of the Crow

to charge n as an alternative

Consent of the Victim Required: Yes, if appropriate

*’Selection Criteria

S?Iection criteriaﬁdo not exclude victimiess crimes
- List of offences specified ' o ' |

Technique'(s)

Mediation or Negotiation

Mediation

The diversion co-ordinator set » ’
S i S up am ing wi
x;:§1¥°aggr¥;tb the offender separately go obigg;n%hg}:hcthe
Sent e the:og}page in the project. Following this the v?n-
Jylm and the o ender are brought together for a meeting'wigﬁ
the diverste tco-ordmator: and the screening committee '
4 ediators. The diversion co-ordinator gives thgc-

- circumstances surrounding the offence and make

as to what type of‘work projects are available.
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Negotiation

If the victim does not want to meet with the offen-
der or if the offence is a victimless offence, a negotia-
ted agreement is developed with the project.

The diversion co-ordinator carries out a community inves-
tigation on the offender gathering evidence regarding past
history, etc.

Types of agreements

- Restitution

- " Community work service or work for the victim
- Apology

- Referral to a treatment program

Some terms are not enforceable, such as referrals.

Time Limit: 6 months

Conséquences upon fajlure

The police is notified and charges may be laid or another
contract may be negotiated .

~ Consequences upon Successful Termination

Police are notified and no further action js taken in ca-
ses of police referrals. If the case was referred by the
Crown, the charge is withdrawn.

Type of mediators

Diversion Co-ordinator and screening{committee made up of
two citizens chosen from a list of volunteers and a Crown
prosecutor : :

Training of mediatOrs

The mediatoks have no formal training in mediation or con-
flict settlement but are well informed about the commqn1ty
and the criminal justice system. Volunteers also gojthrough
a training session explaining the role of the screening com-
mittee.

e ettt e g e i e e i e
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Counselling and an ability to work with people are consi-
dered assets.

Monitoring of the'Agreement

Diversion Co-ordinator with assistance from community mem-
bers

NORTH VANCOUVER ADULT DIVERSION PROGRAM, VANCOUVER, B.C.

Source of Referral: Crown, post-charge - pre-court

Consent of the Victim Required: No

Selection Criteria

- Selection criteria do not exclude victimless offences
- For offenders who are not "hard core" criminals

Technique (s) | ;o

Negotiation and on occasion Mediation

Usually negotiated agreements are reathed between the
probation officer and the offender. o

Occasionally mediation accurs. In those cases, thé proba-
tion officer contacts the victim and offender by means of
separate meetings. The meetings are held to ensure that

~there is no animosity present and to explain the mediation

process. In the mediation process, emphasis is on letting
the victim and offender work out a mutually satisfactory
agreement. The probation officer guides the discussion
then, asking questions of the victim, thus allowing him

to come up with ideas of how he should be compensated for:
the harm done. An exchange of feelings about the agree-

ment takes place during the mediation process between
victim and offender. '

A probation investigation is carried out and a plan is

developed by the probation officer. '
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Types of agreements-

Voluntary probat1on including restitution to the victim,
commun1ty service work and/or referral to a social aer-
vice agency

Time Limit: 6 months

Consequences upon failure: The Crown is notified

Consequences upon Successful Termination

The police are notified of what took place and how the
client responded to diversion.

Type of mediators: Probation Officer

Training of mediators

Degree in Sociology and Psychology, probation course and
experience in community work

Monitoring of the Agreement: Probation Officer

NORTH END DIVERSION AND NEIGHBOURHOOD JUSTICE PROJECT HALI-
FAX, N. S

Source of Referral

Business or police when charges are contemplated. (the pro-

gramme also accepts referrals from the community, at the pre-
charg§ level. This aspect of the project is not discussed
here, L

Consent of the Victim Required: Yes

'Selection Criteria

- Se]ect1on criteria exclude v1ct1m1ess offences
- - Petty crimes, part1cu1ar1y shOplift1ng

Technique (s)

Negotiation with some element of mediation on occasion.

T e

R

37

A community based settiement is developed with the offen-
der. The settlement is presented to the merchant by the

project staff and the offender. The victim must approve

t?e plan or become involved in a negotiation of the set-

tlement.

The criteria for a settlement is that it be socially
constructive and provide the offender with the opportu-
nity to become involved in a meaningful alternative to
court.

In cases where the merchant refuses the proposal or a
settlement cannot be re-negotiated the merchant decides
whether to lay charges.

Types of agreements

- Restitution to the victim in work or money

- Community service

- Apology

- Controlled confrontation

- Referral to a';ommunity-based agency or programme

Note: The agreements are oral.

Consequences upon failure

No legal consequences. Oral feedback is given to the par-

ties.

Consequences upon Sutcessful Termination

In cases where an agreement is reached, the victim waives

his right to lay charges.

An oral feedback is given to the referral source.

_ Type of mediators: Prdgram Staff

"Training of mediators

- Background in cr1m1na1 justice and a degree in so-

cial sciences v
Exper1ence in commun1ty 1nvo]vement
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Monitoring of the Agreement

Rarely the mediators, usually community members or organi-
zations.

MID-ISLAND DIVERSION PROGRAM- NANAIMO, B.C.

Source of Referral: Police or CroWn, Alternative to charge

Consent of the/Vﬁctim Required: ‘Yes, if appfopriate

Selection Criteria

- Selection criteria do not exclude victimless offences
- For offenders with no more than two prior convictions

Technique (s)

Conciliation and Negotiation

The victim and the offender are met separately. It is
believed that mediation cannot occur because the two par-
ties are in_different positions of power.

The diversion worker establishes contact with the offender
by telephone, mail or in person, discusses the diversion
program and makes arrangements to discuss matters further.
An.initial meeting is then set up with the offender. The
purpnse of the meeting is to provide the offender with as
much information about the diversion program as possible,
and to let the offender respond in terms of whether he/she
can fit into the program, and, if so how this can best be
accomplished. Following this, a contact with the victim

is arranged. This usually involves one telephone call fol-
Towed by a meeting, most frequently at the victim's house
or place of business. The main purpose of the session is
to secure the victim's consent and to get the victim's
views regarding what the offender's diversion plan should
consist of with respect to the amount of restitution, natu-
re and amount of community work, and the nature of apology,
written or personal. The conciliator may make suggestions
to the victim. A second meeting with the offender then
occurs, The purpose of this session is to work out the
specific requirements for the diversion plan. The offen-
der is asked to propose his own plan with the assistance of

et
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the diversion counsellor, and with respect to the victim's
requirements. Finally, the victim is contacted to confirm
the glan. The victjm is presented with the proposed plan,
and if he.agregs, signs the agreement along with the offen-
der and diversion worker. Occasionally the victim and the
offender do meet to talk over the events. However, this
only accurs after an agreement has been reached.

Negotiation

) If the victim does not want to meet the offender,
or 1n cases of victimless crimes, an agreement is negotia-
ted w1t@ t@e project staff. The diversion worker carries
out a victim check and forwards the offender's name and
b1rthdate.to the probation service to establish whether
re]evant.1nformation in the probation files may be used
in planning a program for the offender. :

Types of agreements

- Restitution: monetary or work settlement with the
victim ‘

- Reconciliation: an apology

- Community Work: 10-50 hours

- Meetings with diversion worker

- Referra] to counselling agencies

Time Limit: 2-3 months

Consequences upon Failure: No legal consequence

Consequences upon Successful Termination | , wﬁ%

e e,

Report is submitted to the victim, the RCMP and the Crown,
for information. :

Type of mediators: Diversion Worker

Training of mediators:

-

Diversion'workers‘rgceive'staff training. They also have
taken courses at university. Emphasis is placed on under-
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_standing human nature and on using ccmmon sense.

Mon{toring of the Agreement

: i\
Diversion Worker

e

=
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~of criminal behaviour tF be other than the traditional ;

| which are used by justice officials as an alternative
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FOOTNOTES:

"désignated persons" - Persons are désignated to be
eligible for diversion, according to a set of objec-
tive and equitably applied criteria. Eligibility
criteria are written down and form the guidelines for
decision making at the screen1ng stage.

.fr“suspended" - This means that the forma] justice pro-

cess is stopped for a specified period of time never
exceeding the statute of limitation for continuation
or re1nst1tut1on of cr1m1na1 Just1ce processing.

"dealt w1th" - This means that a]leged offenders
go through a series of stages including referral,
decision making with regard to accepting aad be1ng
accepted by the diversion project, mediation lea-
ding to a diversion agreement, complet1on of the

diversion agreement and term1nat1on of the formal
Just1ce process

In this case, the arrest1ng off1cer arrests with the
intent to release the person for subsequent court ap-

~pearance.

"termihated" - This means that future criminal justice

‘vprocessing is- stopped and will not be restarted for the

offense in question.

"community tolerance" - This means the extent to which
the community will accept the response to some types

format for dealing with such behaviour.

commun1ty respons1b111ty" - This means that’ Iay people
perceive the task of dealing with some types of crimi-
nal behaviour as their own task rather than the job of
the criminal courts. This alsoc means that lay people
form groups to develop, operate, and manage programs

to the forma1 court process
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Eligibility criteria for diversion projects should be
developed by and be specific to the community in which
the diversion project operates. At the same time there
may be a need for governments to develop a list of spe-
cific offenses which are excluded from being dealt with
in the diversion process. -

"more effective use of criminal justice resources" -
This means that diversion should provide an adequate
alternative way of dealing with some types of offen-
ses, thereby freeing up court and legal and law enfor-
cement resources to deal with types of crimes that are
not now receiving the share of resources which they
require for example computer crime or environmental
crime. ‘ : :

“"Restoration of social harmony"

With regard to the victim and the community this means,
at the stage of termination, having the same readiness
to interact with the offender as existed before the
offense occurred. : ~

With regard to the alleged offender this means that the
completion of the diversion agreement leads to the per-
ception that there is no further obligation to compen-

- sate for the offense either the victim or the community.

Negotiatiation, conciliation and mediation are also
very different from fact finding techniques used by
media action-lines or ombudsmen and from adjudication,
“which is the judicial, adversarial form of dispute -
settlement.

It should be noted that guidelines for diversion deve-
loped by British Columbia do not allow for a reinsta-
tement of criminal procedures in cases of failure to
carry out the terms of a diversion agreement. However,
it remains possible under these guidelines for the vic-
tims to invoke civil procedures. :

The project descriptions are derived form the National
Inventory of Diversion Projects: an Update, Ministry of
the Soiicitor General, 1979, from project proposals

and from telephone conversations with project stdaff.

I am thankful to Ms. Kim Stringer for her assistance in
contacting the projects and elaborating on the project
descriptions provided in the Inventory and proposals.
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