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Press Release No. 81-173 

P R E:-=:S--!::.S_....:R:.:....,:E::......:L::........::E:.....:.,:A:......=S--=.E 

FOR IMMEDIATE RELEASE 
October 28, 1981 

COMMITTEE ON FINANCE 
UNITED STATES SENATE 
Subcommittee on Oversight of 

the Internal Revenue Service 
2227 Dirksen Senate Office Bldg. 

FINANCE SUBCOMMITTEE ON OVERSIGHT OF THE INTERNAL REVENUE SERVICE 
SETS HEARING ON DISCLOSURE OF INTERNAL REVENUE SERVICE INFORMATION 
TO ASSIST WITH 'rHB ENFORCEMENT OF FEDERAL AND STA'l'E CRIMINAL UWJS 

Senator Charles Gressley, Chairman of the Subcommittee 
on Oversight of the Internal Revenue Service of the Senate 
Conmittee on Finance, announced today that the Subcommittee will 
hold a hearing on Monday, November 9, 1981, on the disclosure of 
,nternal Revenue Service information to assist with the 
enforCement of Federal and State criminal laws. 

The hearing will begin at 2:00 p.m. in Room 2221 of the 
Dirksen Senate Office Building. 

Senator Grassley stated that the Subcommittee would welcome 
testimony on the general topic of the disclosure of Internal 
Revenue Service information to Fede.al and State authorities to 
assist with the enforcement of nontax criminal laws, as well as 
specific testimony relating to S. 732. 

S. 732, introduced by Senator Nunn, would generally allow the 
dISclosure of Internal Revenue Service information to assist 
with the enforcement of nontax criminal laws upon: (1) an ex 
parte order of a Federal district court judge or magistrate 
if information provided by the taxpayer is being disclosed; 
and (2) a writte~ request from the head of a Federal agency 
or the Attorney General if third party information which the 
Secretary has collected or received is being disclosed. 

In addition, S. 732 also WOUld: (1) permit an attorney for 
thp. Government to redisclose taxpayer return information to 
other Federal Government personnel or witnesses; (2) impose 
an afffirmative duty upon the Secretary to disclose 
information concerning possible criminal activities under 
certain circumstances; (3) permit redisclosure of information 
to State authorities; (4) permit the disclosure of 
information to foreign governments; and (5) create an 
affirma~ve defense to the unauthorized disclosure of certain 
information. 
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DESCRIPTION OF S. 732 

AND PRESENT LAW 
RELATING TO 

DISCLOSURE OF TAX RETURNS 
AND RETURN INFORMATION 

FOR PURPOSES OF NONTAX 
CRIMINAL LAW ENFORCEMENT 

PREPARED }'OR THE USE OF THE 

COMMITTEE ON FINANCE 

BY . THE STAFF OF THE 

'JOINT CO:MMITTEE ON TA .. XATION 

INTRODUCTION 

The Subcommittee on Oversight of the Internal Revenue Service 
of the Senate Finance Committee has scheduled a he.aring on N 0-

vember 9, 1981, on the subject of the disclosure of tax information to 
assist with the enforcement of Federal and State criminal laws. This 
pamphlet provides a description of present law relating to the dis­
~los~re of tax returns and. re~urn information for purposes of admin­
l~termg nontax Fed~ral crunma~ l~ ws, and a bill (S. 732, spo~~ored by 
Senators Nunn, ChIles, DeConClm, Cohen, Bentsen .. DomemCl Long 
Roth, Rudm~n, tJ ackson, Schmitt, Boren, Pryor, (Johnston, Holland' 
E:xon, Stenms, Danforth, Mattingly, and Zorinskv) which would ex~ 
pand disclosure for that purpose. 

The firs~ part of ~he pamphlet is a summary of the bill. The second 
paI:t~onta~ns certam background information, including a brief de­
SC~IptIOn of recent Congressional interest in the disclosure law. The 
thIrd part of the pamJ?hlet cO.l1tai~s an .explanatio:r;t of present law. 
The f,ourth part conta~ns a brI~f dlscussIOn of the Issues relating- to 
the, dIsclosure of tax mformatlOn for purposes of nonta.x crinnnal 
law enforcement. The fifth part provides an explanation of the 
provIslO~S of the bill. 
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DISCLOSURE OF IRS INFORMATION TO ASSIST 
WITH THE ENFORCEMENT OF CRIMINAL LAW 

MONDAY, NOVEMBER 9, 1981 

U.S. SENATE, SUBCOMMITTEE ON OVERSIGHT OF THE IN­
TERNAL REVENUE SERVICE OF THE COMMITTEE ON FI-
NANCE, 

Washington, D. C. 
The subcommittee met, pursuant to call, at 2:05 p.m. in room 

2221, Dirksen Senate Office Building, Hon. Charles Grassley (chair­
man of the subcommittee) presiding. 

Present: Senators Grassley and Baucus. 
[The committee press release announcing this hearing, the bill S. 

732, and the description of this bill by the Joint Committee on 
Taxation follow:] 
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I. SUMMARY 

S. 732-Senators Nunn, Chiles, et al. 

Disclosure of Tax Information for Purposes of Nontax Federal 
and State Criminal Law Enforcement 

Under present law, Federal agenc~es may, ~n certain circ~stances, 
recein'. tax returns, taxpayer retur:,n m.fOrI!lRtlOn" and ~eturn mforI?a­
tion 1 from the Internal Revenue ServIce for theIr use. m nonta.x crIm­
inal investjgations. Returns and taxpayer return mformatIon a:re 
available only pursuant to 3;n ex pa.r1;-e. order granted by a Federal dIS­
trict court judge. Retur:l lllforma~IOn, other than taxpayer r~turn 
infra'mation, may be rece1\Ted by WrItten ,request. rhe IRS ~ay ~efuse 
to disclose ta"x returns, taxpayer return lllfo!>matI.~n, or return ~nf?r­
mation if it determines that disclosure would IdentIfy a confi~e:ntIallll­
fo~'mant or seriously impair a civil or crJminal tax invest~gatIOn. Pres­
ent law also permits, but does not reqUlr~, the IR.S to dI~close return 
information, other than ta~payer return mf?r~abon, WhICh may con­
stitute evidence of a violatIon of Federal cl'lmmal laws, to the extent 
necessary to apprise the head of the appropriate Federal agency 
charged with enforcing such laws.. . 

Under p~'esent law, the unauthor:lzed dIsclosure of. ta:x returns or 
re.turn information is a felony pUlllshable upon convIctIon by a fine 
of not more than '$5,000 or imprisonment of not more than 5 years, or 
both. . "1' f-d 

Under present law, a taxp~yer may brm~ a CIVL ~('tlon or amages 
against a person who knowmgly or ne~hgently dIscl?s~s returns or 
return information in violation of the dlsclosl~r~ prOVISIOns. 

The bill would modify the standards for obtammg an ex par~e c;o,!rt 
order for the disclosure of returns and books an~ records of mdlv;td­
uals. In addition, the books and records of any busI.ness or other e~tlty 
consisting of more than two owners would be avallabl~ upon wntten 
request. ~"urthermore, ~ax inform~tion that has been ~Isclosed '?y the 
Internal Revenue ServIce to the Department of JustIce ~ould be re­
disclosed to other Federal law enforcement personnel and WItnesses and 
could, pursuant to court or - 'T'. be redisclosed to certain State law en-
forcement officials. . . . 

The Internal Revenue Service would 'be reqmred to dIsclose. any 
nonreturn information (generally books and records of a bus!ness 
or other entity consisting of more than two owners) that may c~:mstItute 
evidence of a violation of Federal criminal law to the approprIate Fed­
eral agency. Moreover, in certain emerg~ncy sit?a:ti.on~, the Internal 
Revenue Service could disclose returns on Its OWll..Illl~Iatlve. . 

In certain circumstances the bill would permIt dIsclosure of tax m-
formation to foreign law edforcement officials. .. . 

Under the bill, a Federal employee would not be. crImmally ha.ble 
for a wron~:fu] disclosure that .results from a good rluth:. bu~ e~ro~eous, 
interpret.atIOn of the law whIle the emp~o:ree ~as actmg wltllln t}:le 
scope of his employment~ More~ve][', any CIVIl act~on for wrongful dIS­
closure would be brought agamst the approprIate Federal agency, 
rather than a Federal employee. 

1 These terms are defined i- Part III of this pamphlet ( "Present Law"). 
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II. BACKGROUND 
Prior Law 

Under the law prior to the Tax Reform Act of 1976, income tax re­
turns were described as "public records." However, tax returns gener­
ally were o!pen to inspection only under regulat.ions approved by the 
President, 01' under Presidenti3JI order. Pursuant to those regulations, 
a U.S. Attorney or Justice Department attorney could obtain tax 
information in any case "where necessa,ry in the performance of his 
official duties," by written rupplication to the IR::;. Tax information 
obtained by the Justice Depaltment could be used in proceedings con­
ducted by or before any department or establishment of the Federal 
Government or in which the United States was a party. 

In connection ,with the enforcement of nontax criminal and civil 
statutes, tax information was !lllade available to each executive depart­
ment and other establishments of the Federal Government in connec­
tion with matte·rs officially before them, on the 'Written request of 
the rrlead of the agency. Tax information obtained in this manner could 
be used as evidence in any proce~ding before amr "department or estab­
lishment" of the United States or in any pr~edings in which the 
United States was a 'Party. 
Tax Reform Act of 1976 

In enacting the disclosure provisions contained in the Tax Reform 
Act of 1976, the Congress was concerned -with the fact that the Justice 
Department and other Federal agencies were able to obtain tax returns 
and tax information for nontax purposes almost at their sole discre­
tion. It was the intent of Congress that private papers which an ,Aimer­
ican citizen is compelled by the tax lruws to disclose to the IRS should 
be entitled to essentially the same degree of privacy as those private 
pap~rs maintained in his home. Thus, t!?-e Congress decided that the 
JustIce Department and any other Federal agency rf',sponsible for ilie 
enforcement of a nontax crirninal law should 00 required to obtain 
court approval for the inspection of a taxpayer's return or return infor­
mation submitted by, or on behalf of, the taxpayer. Furthermore, with 
respect to nontax civil matters, the Congress decided that returns and 
return infoI1mation generally could not be disclosed to the Justice 
Department. 

Other Congressional Action 
On December 7,11,12,13, and 14, 1979, the Permanent Su'bcommit­

tee on Investigations of the Senate Committee on GovernmentrulA:ffairs 
held. hearings .on illegal narcotics profit~. Among other things, these 
herurmgs exammed the extent of clOopel'abon between the IRS and other 
Federal law enforcement agencies in the area of narcotics enforcement, 
and the effects of the disclosure provisions on thl!ot cooperation. 

. (4) 
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On December 11, 1979, the Semt~e agreed, by a vote of 65 to 8, to 
table an amendmE'JIlt to the Crude 011 vVmdfall Pyofit ~ax Act, offered 
by Senator DeConcini, which would. han> authol'lzed dlscl~sure of any 
tax information in the possession of the IRS upon the WI'ltte:n. request 
of the head of a Federal la,,, enforcement agency. In addItIon, the 
amendment would have placed an affirmative dnty upon the IRS to 
notify the a.ppropriate law enful'cem{'nt ~genc:y ':h~neyer the,re was 
reasonable cause to believe. that. inform~lb~oJl :wIthm Its cont!'ol ~uld 
indicate the violation of any Fedr,,':tl crllnmal Jaw constltutmg a 
felony. PIS . 

On April 22, 1980, tihe Subcommittee on Tre.asu~y" osta. "erYlCe, 
and General Government of the Senate ApprOpl'latIOns CommIttee 
held hearings on proposed budget esti.mates for fiscal yeM' ~981 for th~ 
IRS . .c\mong other tihings, these hearmgs fOC1!Sed on the dIscl?sure of 
information by the IRS to Fe<.leral law enforcement agencIes, a~ld 
recent e.fforts t·o improre coordina.ti'Olll bet.weeI~ the IRS and J ustlCe 
Department in the investigation and prosecutIon of nontax Federal 
crimina.] cases. . I 

On June 20, 1980, the Subcom:~·nittee. on Ov~rslght of the Ill,terna 
Revenue Service of the Senate Fmance Comnllttee held a hearmg .on 
several bills relating ,to the disclosure of tax ret~r.:lS an~ ret1~rn In­
formation for purposes not r:elating to tax a.dUll111strabon. ~ev~ral 
of the bills that ,vere the subJect of that hearmg, although dIfferent 
than S. 732, were similar in thrust.1 • 

The provisions of S. 732 were cortgjned in the Se~~te verSIOn of 
the Economic Recovery Tax Act of 1981.2 The. pr.ovlslons 'ye~'e not 
agreed to in conference. However, the conferees mdI~ated theIr I~ten­
tion that the matter should be examined thorou~hly In .Con~resf\IO~al 
hearings in the ne/n' future and that appropl'late legIslatIve actIOn 
should be taken.3 

1. For a description of the bills that were ,the su~jec~ of that heariI!g", gee the 
pamphlet prepared by the staff of the Jomt Commlttee on TaxatlOn (JCS-
30-80, June 18, 1980). . t t. t t ble 

2 Floor amendment by Senator Nunn, adopted by YOICe YO e; mo lOn 0 a 
defeated 28 to 66. (See; 127 Gong. Rco. S. 8513 (daily ed. JUly 27, 1981». 

3 See, H.R. Rep. No. 97-215, 97:th Congo 1st Sess. 263 (1981). 
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III. PRESENT LAW 

Disclosure of Returns and Return Information for Purposes of 
Nontax Criminal Law. Enforcement 

Section 6103 of the Internal Revenue Code governs the disclosure of 
returns and return information. Under presl'nt law, returns and re­
turn information are to be confidential and not subject to disclosure' 
unless specifically provided in section 6103 or other sections of the 
Code. The level of protection that cUl'rently is afforded to tax informa­
tioll depends upon whether the particular information is a return, re­
turll information, or taxpayer return information. 
Definitions 

Return.-The term "return" is defined as any tax or information 
return, declaration of estimated tax, or claim for refund which is re­
quired (or permitted) to be filed on behalf of, or with respect to, any 
person. A return also includes any amendment, supplemental schedule, 
or attachment filed with the tax return, information return, etc. 

Return infoTmation.-"Retul'n information" includes the following 
data pertaining to a taxpayer: his identity, the nature, source, or 
amount of his income, payments, receipts, deductions, exemptions, 
credits, assets, liabilities, net worth, tax liability, tax withheld, de­
ficiencies, overassessments, and tax payments. Also included in the 
definition of return information is any particular of any data, re­
ceived by, recorded by, prepa,red by, furnished to, or collected by the 
IRS with respect to a return filed by the taxpayer or wit.h respect to the 
determination of the existence, or possible existence, of liahility for any 
tax, penalty, interest, fine, forfeiture, or other imposition, or offense 
provided for under the Code. A summary of data contained in a return 
and information concerning' whether a taxpayer's return was, is being, 
or will be examined or subject to other investigation or processing also 
is return information. However, data in a form which cannot be asso­
ciated with, or otherwise identify, directly or indirectly, a particular 
taxpayer is not return information. (Notwithstanding this sentence, or 
any other provision of law, nothing is to be construed to require the 
disclosure of standards used or to be used for the selection of returns 
for examination, or data used or to be used for determining such stand­
ards, if the Secretary determines that such disclosure would seriously 
impair assessment, collection, or enforcement under the intel"nal reve­nue laws.) 1 

Tawpayer return info-rmation.-"Taxpayer return information" is 
return information which is filed with, or furnished to, the IRS by, or 
on behalf of, the taxpayer to whom the return information relates. 

1. This latt.er provision was added by section 701 of the Economic Recovery Tax Act of 1981 (P.L 97-34). 

(6) 
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This includes, for example, data supplied by a taxpayer's representa­
~Jive to the IRS in connection with an audit and data received by the 
IRS from a taxpayer's representative pursuant to an administrative 
::5Umm'OnS issued in connection with an IRS civil or criminal investiga­
tion of the taxpayer. 
Disclosures 

The IRS is authorized to disclose returns or taxpayer return infor­
mation to 'Other Federal agencies, fur purposes of nontax criminal 
investigations,2 only upon the grant of an ex parte order by a Federal 
district court judge (Code sec. 6103(i) (1». An ex parte order may 
be granted upon the determination of the judge that: (1) there is 
reasonable cause to believe, based upon information believed to be 
reliable, that a specific criminal act has been committed; (2) there is 
reason to believe that the return or return information ,is probative 
evidence 'Of a matter in issue related to the commission 'Of the criminal 
act; and (3) the information sought to be disclosed cannot reasonably 
be obtained from any other source, unless the information is the most 
probati ve evidence of a matter in issue relating to the commission 'Of 
the criminal act. 

In the case of the Justice De.partment, only the Attorney General, 
the Deputy Attorney General, or an Assistant Attorney General may 
authorize an applic!ttion for an order. In the ease of other Fed­
eral agencies, the head of the agency is required to authorize the 
application. 
R~turn information, other than taxpayer return illformation~ may 

be dIsclosed to the head 'Of a Federal agency or to the Attorney Gen­
eral, Deput.y Attorney General, or an Assistant Attorney General upon 
written request setting forth: (1) the name and address of the tax­
payer with respect to whom the information relates; (2) the taxable 
periods involved; (3) the statutory authority under which the pro­
ceeding or investigation (to which the inf'Ormation is relative) is being 
conducted; and (4) the specific reasons why the disclosure is or may 
be material to the proceeding or investigation (Code sec. 6103(i) (2». 
In addition, the Secretary of the Treasury is authorized to disclose 
return information, other than taxpayer return inf'Ormation, which 
may constitute evidence of a violation of Federal criminal laws to the 
extent necessary to apprise the head of the appropriate Federal agency 
charged with the responsibility of enforcmg those laws (Code sec. 
6103 (i) (3». 

In the case of any requested disclosure, the Secretary has the au­
thority to withhold the requested return or return information if it 
is determined that disclosure would identify a confidential informant 
or seriously impair a civil or criminal tax investigation. 

In general, returns or return infurmation disclosed by the IRS to 
a Federal agency may be entered into e.vidence in any administrative 
or judicial proceeding pertaining to enforcement of a specifically des-

9 That is, for use by the agency in preparation for- any administratiye or judi­
cial proceeding (or investigation which may result in such a proceeding) pertain­
ing to the enforcement of a specifically designated Federal criminal sthtute (not 
inyol_y~ng tax administration) to which the United States or such agency is or 
may be a party, 

D 

o 

,I , 

9 

8 

~~~~i~ ~h~yJ~i~:isi~~~ss~~t~e (not inyolvjmg tax administration) 

or return inforL?ation ~isclosed ~~fs~a~t I:oath:r:~~:t~;d::r,!~:~~~~ 
~ay be ente~e~ mto eVIdence only if the court .fitJ.ds that it is ~rob t' 
~ a matt~r m Issue relevant in establishing the commission of a ci~i~: 
r:t~~~ ~I~~t~~: Fn~~t;~ ;~e Sfecreta,ry ?-a~ the a~thority to withhold a 

~etermination ,that the adi~~lo~~: a;~~idniJe~:iiyo: ~~~1~~Bol ~lis 
a%::~~ o~ s:rIOu.~y impafir a civil or criminal tax investigation a Tl~ 
to these nd,mIo eVI ence? any return or return information contrary 

ISC osure prOVIsIOns does not as such t' t t ' 
erAr upon appeal of a judgmA.nt (Code'sec. 6103 (i)o(:) ) u e reversIble 

r~turn or return information may be disclosed t . 

:~~~~rt!~ ~~;v!~~i~~ O~o~}~~~~~~~~fo~a;e!~~come t~xa o~o~fte~~~ 
tjX mformabol1 with the United States. This inf!t'l~a~~e exchabga.?f 

~o~sd~i~~~:i,°s~~ c~~~~!tf~~.vided in, and subject to the ~:~mse a~d 

Penalties for Unauthorized Disclosure of Tax Information 

. ?,nder p:resent ,law, an ,unauthorized, willful disclosure of a tax 
I~ u:n OF leturn mformatlOn constitutes a felon h' h 
vIctIOn, IS punishable by a .fine of up to $5 000 Y w ,Ie , upon con­
to 5 years or both (Code sec 7213 () , or Impn~onment of up 
to present' and former Feder~l and St~teT~~r~e~~~les jay app~y 
~~;Pfrcent shar~holders" and to officers and emDloyee~~~ °!o~:t~ac~ 
. fort' processmg, stormg, and reproducing ;eturns and return 
m orma IOn. 

Civil Damages for Unauthorized Disclosure of Tax Information 

Under present law, any person who willfull or ne r I . 
blo~~s :ixfreturns~ or return inform~tion in violii'tion ofgth~e~: ~~; 

e Ia e or actual damages sustamed by the tax a e (C d 1211)i ~~n~tive d~mal?ies are a~thorized in situatio~sYwhere ~h: ~~~ 
aw u ISC osure IS wIllful or IS the result 'Of gross ne Ii ence In 
~o eve~t are these damages to be less than $1,000 for eac~ !nauthor­
~hed dIscfosufre. However,,no Iia~ility for this penalty shall arise in 

~ even 0 an unauthorlzed dIsclosure which results from d 
faIth, but erroneous, interpretation of the disclosure laws. a goo 
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IV. ISSUES 

In General 

As indicated in the Background section of this pampl~let, there b..as 
been much recent Congressional interest in the Jaws relatmg to the dIS­
closure of tax returns and return information, and the iI?p~c~ these 
laws have had on Federal criminal law enforcement.. NIany mdlvlduals, 
while acknowledging that the disclo~ure laws Pl1.0~· to 1977 were too 
loose and permitted far too many dIsclosures, beheve tha~ the Tax 
Reform Act of 1976 was too restrictive and has had a deleterIOUs effect 
on leO'itimate law enforcement activities. Others have felt that it is 
the p~imary function of the IRS to collect taxes, rather than partici­
pate in non tax criminal law enforcement, and that the 1976 Act st~uck 
a proper balance between these activities. Some h~ve raise~ questIons 
with respect to whether tax returns and return lllformatIOn should 
be used for any purposes other than t.ax administration. 

To some individuals, it is not present law which has hampered co­
operation between the IRS and other Federa.l ag.encies. with respe~t to 
criminalla.w enforcement, but, rather, the way III whIch they beheve 
present law has been interI?reted and administered by phe ~RS. These 
mdividuals, while preferrmg that present law be mallltallled, would 
favor sending a siO'nal from Congress to the IRS mandating that the 
IRS comply expeditiously.with the present law disclo.su~e prov~si~ns 
and that it not attempt to Cll'cmnvent t.he law by estabhshlllg artIfiCIal 
barriers to the dissemination of tax information in legitimate cir­
cumstances. 

As the Congress noted in the consideration of the 1916 Act, the. IRS 
probably has more information about more people than any other 
government agency in this country. Consequently, almost every other 
agency that had a need for information about U.S. citizens generally 
sou~ht it from the IRS. Accordingly, in considering any legislation 
deaJing with the disclosure of tax returns and return information, 
the committee probably would want to balance the needs of law en­
forcementagencies for IRS assistance and information with the citi­
zen's right to privacy and the related impact of the disclosure upon the 
continuation of compliance with the Nation's tax assessment system. 

Specific Disclosure Issues 

In addition to these fundamental policy issues, S. '732 raises a num­
ber of other technical and substantive issues that. the committee may 
want to consider. These issues include: (1) t.he types of tax information 
that should be protected by court order on the one hand and tax 
information that should be available throug-h written request on the 
o~her hand; (2) whether the standards for obtaining a court order for 
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the disclosur~ of tax in~ormation should be modified; (3) whet~wr it 
should be eaSIer to obtalll books and records of business and other en­
tities comprised of more than two individuals than it is to obtain books 
~nd reco~ds of smaller businesses or of indi vid uaJs; (4 ) whether tax 
lllformatlOn that has been disclosed to the Justice Department should 
b!3 permitted to be redisclosed to other Federal law enforcement agen­
c!es; (5) whether tax information that has been disclosed to the Jus-

. trce, Department or to other Federal agencies should be permitted to be 
redlscl?sed to certain State law enforcement officials for purposes of 
e!lforclllg State felony statutes; (6) the extent to which tax informa­
tIOn sho~dd be dIsclosed to foreign governments for use by a foreign 
coun~ry III a foreign nontax .criminal investigation or proceeding; (7) 
the <:Ircumstanc~s under .whICh the IR~ should be permitted to refuse 
to dIsclose tax lllformatIOn; (8) the Circumstances under which the 
IRS. should ~ave an affirmative duty, on its own initiative, to disclose 
tax lllf~rmabon; (9) whether, Federal district court magistrates, as 
well as Judges" s~ould ~e permItted to grant court orders for the dis­
clos~re C?f tax lllf~rmatlOn; and (10) the personnel level at which an \ 
applIcatIon for a dIsclosure order should be permitted. 
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V. DESCRIPTION OF S. 732 

Senators Nunn, Chiles, et aI. 

Explanation of Provisions 

Classification of tax information 
For purposes of disclosure, the bill would divide all tax information 

into two major categories: (1) return information and (2) :r;tonreturn 
information.1 The level of protection afforded to tax informatIOn would 
depend upon which category the particular information is in. 

Return information.-Return information would be a tax return, 
information return, declara;tion of estimated tax, or claim for refund, 
as well as any amendment or supplement thereto, that is filed with the 
Secretary by, on behalf of, or with respect to,. any person. (Amen~­
ments or supplements would include supportmg schedules, attach­
ments, or lists that are supplemental to, or part of, returns or informa­
tion taken from returns.) In addition to returns, etc., return informa­
tion also would be any information provided to the Secretary by, or 
on behalf of, an individual taxpayer to whom the information rela:tes. 
An individual taxpayer would be any na;tural person or a corporatIOn, 
partnership, association, union, or other entity consisting of no more 
than two mvners, shareholders, partners, or mem~ers. ' 

N onreturn information.-N onreturn information generally would 
be any information that is not included within the definition of re­
turn Information. Specifically, this would be any information (other 
than a return) prOVIded to the Secretary by, or on behalf of, someone 
other than the taxpayer to whom the information relates (for exam­
ple, information with respect to an individual that is submitted by a 
third-party). In addition, this would include any information (other 
than returns), received by the Secretary, that relates to Emy corpora­
tion, partnership, association, union, or other entity consisting of more 
than two owners, shareholders, partners, or members. N onreturn in­
formation also includes written determinations from the Internal 
Revenue Service, or any background file documents relating to writ­
ten determinations, that are not open to public inspection. However, 
nonreturn information would not include data in a form that cannot 
be associated with, or otherwise identify, directly or indirectly, a par­
ticular taxpayer.2 

1 As noted in Part III (Present Law), above, present law divides tax informa­
tion into thrpe (,8.te~()ries: (1) returns, (2) return information, and (3) tax­
payer return information. 

~ 'l'he present iaw definition of return information was amended by section 
701 of the Economic Recovery Tax Act of 1981 (P.L. 97-34). The amendment pro­
vides that no provision of law is to be construed to require disclosure of standards 
used or to be used for the selection of returns for examinittion, or data used 
or to be used for determining such standards, if the Secretary determines that 
such disclosure would seriously impair assessment, collection, or enforcement 
under the internal revenue la ws. 

(11) 
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Disclosure of return information 
The Internal Revenue Service would be required to disclose return 

information pursuant. to the order of n. Fecll'ral district eourt judge 
or magistrate. Upon the issuance of an ex parte order, return infor­
mation' would be 'Open to inspection .by, or disclosure to, officers and 
employees of the Department of .T ustIce who are personally and di­
rectly engaged in, and solely for their use in preparation for, any 
administrative, judicial, or grand jury proceeding (or inv( 'It.igation 
that may result in SHell a pl'oceeding) pertaining to the enforcement 
of a specifically designated Federal criminal statute (not involving tax 
administration) to which the Cnited Stutes or Department of Jus­
tice is, or may be, a party. The order may provide for continuous 
disclosure. 

Only certain speciHecl offic(ll'::; und l'mployees of the Department of 
Justice would be p<.'rmittecl to authorize an application to be filed with 
a Federal dish·iet. court judge 01' magbtrate for the disclosure of 
return information. The officers and employees specified are the At­
torney General, the Deputy Attontey General, an Assistant Attorne

J 

General, a United States attol'ney, or the attorney in charge of a 
criminal division organized crime strike force. 

A Feder,al district court judge or magistrat" could grant an order 
requiring the disclosure of return information only if, on the basis 
of facts submitted by the applicant, certain findings were made. These 
findings would be that (1) there is reasonable cause to believe, baseel. 
upon mformation believed to be reliable, that a specific criminal act 
has been committed or is being committed; the information is being 
sought exclusively for use in a Federal crimi,.cl.l investigation or 
proceeding concerning such criminal act; and (3) there is reasonable 
cause to believe that the information may be relevant to a matter 
relating to the commission of such criminal act. The Secretary would 
be able to decline to disclose any return information if he determines, 
and certifies to the court, that the disclosure would identify a confi­
dential informant or serioW'lly impair a civil or criminal tax investi­
gation. If this is not a problem, then the Secretary would be required 
to disclose return information, with respect to which an order has 
been granted, as soon as practicable after receipt of an order. 

The bill would permit attorneys to whom disclosure has been made 
to disclose the information further to such other Federal Govern­
ment personnel or witnesses as is deemed necessary for assistance 
during a criminal investigation or in preparation for the adminis­
trative, judicial, or grand jury proceeding that formed the basis for 
the order. 
Disclosure of nonreturn information 

The bill would permit nonreturn information to be disclosed upon 
written request from the head of a Federal agency, the Inspector 
Ge~lera.I ?f a Federal agency, or the Attorney General or his d('signee. 
TIns Wl'ltten request would be required to set forth (1) the name 
and address of the taxpayer ,yith respect to whom the requesteel. 
nonreturn information relates; (2) the taxable period or periods to 
which the nonreturn information relates; (3) the statutory authority 
under which the proceeding or investigation is being conducted; 3.nd 

88-137 0-82--2 
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(4) allegations of criminal conduct giving rise to the proceeding 01' 
investigation. 

The Secretary would be required to disclose nonreturn information 
as soon as practicable unk:3s it is determined that disclosure would 
identify a confidential informant 01' seriously impair a civil or crim­
inal tax investigation. The disclosure would be made to the officers 
and employees of a Federal agency who are personally and directly 
engaged in, and solely for their use in, or preparati:on for, any ~d­
ministrative, judicial, 01' grand jury proceedmg (or investigatIOn 
that may result in such a proceeding) pertaining to the enforcement 
of a specifically designated Federal criminal statute (not involving ta~ 
administration) to which the United Stated 01' a Federal agency 18 
01' may be a party, 

The head of a Federal agency, 01' the Attorney General or his des­
ignee, to whom the disclosure of nonreturn information has been 
made, could disdose further such information to othe,r Federal Gov· 
ernment personnel or witnesses who are deemed necessary for assist· 
ance during a criminal investigation or in prepara,t.ion for the admin­
istrative, judicial, or grand jury proceeding that formed the basis for 
the disclosure request. , , , 

The bill would prOVIde that the name, address, and SOCIal secll:rIty 
number of a taxpayer, whether a t..:'l,xpayer filed a return for a given 
year or years, and whether there is or has been a criminal investiga­
tion of a taxpayer is nonreturn information for purposes of the pro­
visions governing the information available through written request. 
Thus, that type of information, as well as information received from 
a third party and books and records of a business or other entity com­
prised of more than two persons, would be available upon written re­
quest (Le., without having to apply to a Federal district court judga 
01' magistrate for an ew parte order) . 

Duty of the Secretary to disclose information concerning possible 
cl'iminal activities 

The bill would require the Secretary to disclose in writing, as soon 
as practicable, any non return information that may constItute evi­
dence of a violation of Federal criminal laws, This disclosure would be 
initiated by the Secret,a,ry. Nonreturn information would be disclosed 
to the extent necessary to apprise the head of the appropriate Federal 
agency (or his designee) who is charged with the responsibility for 
enforcing the law that has been violated. For purposes of this provi­
sion, nonreturn information would include the name and address of 
a taxpayer. 

Furthermore, when the Secreta,ry makes a recommendation to the 
Department of Justice for prosecution for a violation of the' Internal 
Revenue Code, any return or nonreturn information reviewed. devel­
oped, or obtained during the tax investigation that may constitute 
evidence of a violat.ion of Federal criminal laws would be required to 
be furnished to the Department of Justice, for use in a nontax criminal 
investigation without securing a court order. 

The 'Secretary could decline to disclose any return or nonreturn 
informa.t.ion under the foregoing provisions if it is determined that 
such disclosure would ident.ify a confidential informant or seriously 
impair a civil or criminal tax investigation. 

! 

I 
I 

I 
I 
t 
I 

I 
I 
I 

I 
I 
I 

I 
I 

\J 
~~" 

' .. 

~\ , . 

15 

14 

. Final~y: the Secretary would be permitted to disclose information 
In ce~tam emerg~ncy, circumstances. F nder emergency circumstances 
tha:t Involve, an llnmmen~ danger of phys.ical injury to any person, 
seI'lOUS physIC8;l dan~a.ge to pr~perty: or flIght from prosecutIOn. tile 
Secreta:ry. or lll~ deSIgnee could disclose 'any information (incluclinO' 
return mformatIon) to the extent necessary to apprise the appropriat~ 
Federal. agency of :the emergency. The Secretary or his designee would 
be reqUIred tc notify the Department of Justice that a disclosure was 
made, because o! ,emergency circumstanc~: as soon as practicahle after 
the dI~losur~, lhe DepaI'~tm~nt of Justice then 'would notify the ap­
proprIate U mted States dIstrIct court or magistrate of the dIsclosure. 
Use of tax information in judicial or administrative proceedings 

. Any tax information. (!eturn and ~onreturn ,information) that is 
~Isclosed under. the prOVISIOns of the bIll: except mformation disclosed 
In emergency mrcnmstances; could be entered into evidence in accord­
ance wit~ ~he F~der~l ~":lles of Evidence or other applicaJble law in 
an:f admmIstratIve: J~ldIclal: or ~rand jury proceeding pertaininO' to 
~nforc~ment of a s'pe~Ifica~ly deSIgnated Federal criminal statute (not 
mv?lvmg tax. admlIllstratJOn) or in any ancillary civil proceedinO' to 
whI?h the Umted ~tates or any Federal agency is a party. This inlor­
matI?n could be dIsclosed pursu~nt tc applicable Federal discovery 
~'eq~IremeITts: to the extent reqUIred by a court order. The court. in 
lssumg sl!ch orde~: would 1;>e authorized Ito give due consideration to 
CongresSIOnal pohcy favormg the confidentiality of return and non­
return information. 

Tax information generally would not be admitted into evidence in 
any jud~cial or administrative proceeding if the Secretary determined 
and notIfied the Attorney .General or his designee, or the head of the 
Federal agency to whom dIsc10sure has been made that admission into 
evidence would identify a confidential informant' or se-riously impair 
a ci~il or crimi~al tax invest-igaition. However) the court would be able 
to dIrect that ·dIsclosure be made over the objection of the Secretary. 
A ssistance of IRS in joint tax and nontax investigations 

TJ:e,hill would, prov~de that no porti?n of Code section 6103 (the 
prOVISIon governmg dIsclosure of tax mformation) could be inter­
preted to preclude or prevent the Internal Revenue Service f.l'om 
~s:sisting the Dei?art~ent o~ J l~stice or a?y. other Federal agency in 
JOInt ~ax and nonhl:x myestIgatIOns of crImInal matters that may in­
volve In~me tax VIOlatIons, Moreover: no portion of that prOVIsion 
could be Interpreted to preclude or prevent the Internal hevenue Serv­
ice from investigating or gathering relevant information concerning 
persons engaged in criminal act.ivitIes that may involve ~ax violations. 
RediscloSl.lre of tax informatioll to State authorities 

Under the bill, any official who is authorized to apply for disclosure 3 

could apply to a Federal district court judge or magistrate for an 
ex parte order to disclose lany return or nonreturn information in 

:lThat is, in the case of return information, the Attorney General, th,/ Deputy 
Attorney General, an As&istant Attorney General, a United ..,cates attorney, or 
the attorney in charge of a criminal division organized crime strike force' and 
in the case of non return information, the Attorney General or his desiglle~. and 
the head of any other Federal agency or Inspector Genera] thereof. :.1 , , 

; 
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his possession, which is relevant to the violation of a State felony 
sta:tute, to the appropriate State attorney general or district attorney. 
An application for redisclosure of tax information to a State attor­
ney general or district attorney would be required to serf: forth (1) 
the llame and acldre-ss of the taxpayer and the taxable period or peri­
ods to which the information relates; (2) a description of the infor­
mation sought to be disclosed; and (3) the State felony violation 
involved. 

A Federal district court. judge or magistrate could grant an order 
for l'edisclosure of tax information to a State attorney general or dis­
trict attorney only if certain findings were made. Specifically, the 
judge or magistrate would have to determine, on the basis of facts sub­
mitted by the applicant for redisclosure, .that (1) there is reasonable 
cause to believe: based upon information believed to he reliable, that 
a specific State felony vi01a.t.ion has occurred or is occurring and (2) 
there is reasonable cause to believe that the information may be rele­
vant to a matter relating to the commission of -the violation. 
Disclosure to competent authority under an international 

convention 
The bill would permit the disclosure, in certain circumstances, of 

return or nonretuI"1l information to a competent 'authority of a foreign 
government that has an income tax or gift and estate t.ax convention, 
treaty on mutual assistance, or other convention relating to the ex­
change of tax information with the United States. However, this in­
formation could be disclosed only to the extent provided in, and sub­
ject to the terms and conditions of, the treaty or convention. 

The bill provides that if return or r.onreturn information is sought 
pursuant to the terms of a treaty on mutual assistance in criminal 
matters for use in 'an investigation or proceeding that is not related 
to the tax laws of the requesting foreign country, then disclosure 
may be made for the use of officials of the requesting country only 
after the issuance of an ex parte order by a United States district 
court. judge or magistrate. An ex parte order for disclosure would 
be granted only upon a finding by the judge or magistrate that (1) 
there is reasonable C!),use to believe that the information sought may 
be relevant to a matter relating to the commission of a specific crimi­
nal 'act that has been committed or is being committed ag8jnst the 
laws of the foreign country, and (2) that the information is sought 
exclusively for use in the foreign country's criminal investigation or 
proceeding concerning that criminal act. . 
Penalties for unauthorized disclosure of tax information 

Under the bill, it would be an affirmative defense to prosecution for 
the unauthorized disclosure of return or nonreturn information that 
the disclosure resulted from a good faith, but erroneous, interpretation 
of Code section 6103 while a Federal employee was acting within the 
scope of his employment. 
Civil damages for unauthorized disclosure of tax information 

The bill provides that if an employee of a Federal agency knowingly 
or negligently discloses return or nonreturn information with respect 
to a taxpayer in violation of the provisions of Code section 6103, then 
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the taxpayer who has been wronged may bring a civil action for dam­
Itges exclusively against the agency for whom the employee works. If 
any person ot?-er than an employee of a Fe~eral agency knowingly or 
neglIgently dIscloses return or non return mformation, then the tax­
payer co~l~ bri:r:g a civil action directly a~ainst t.h~t person. 

Any CIVIl actIons commenced under thIS prOVIsIon of the bill would 
he within the jurisdiction of the district courts of the United States. 

Effective Date 

The provisions of the bill would be effective upon enactment. 

Revenue Effect 

The provisions of the bill would have no direct revenue effect but 
could involve some additional administrative costs to the IRS. ' 
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97TH CONGRESS 
1ST SESSION S.732 

To insure the confidentiality of information filed by individual taxpayers with the 
Internal Revenue Service pursuant to the Internal Reyenue Code and, at the 
same time, to insure the effective enforcement of Federal and State criminal 
laws and the effective administration of justice. 

IN THE SENATE OF THE UNITED STATES 

MARCH 17 Oegislative day, FEBRUJ-...RY 16), 1981 

Mr. NUNN (for himself, Mr. CHILES, Mr. DECONCINI, Mr. COHEN, Mr. BENT­
SEN, Mr. DOMENIC!, Mr. LONG, Mr. ROTH, Mr. RUDMAN, and Mr. JACK­
SON) introduced the following bill; which was read twice and referred to the 
Committee on Finance 

A BILL 
To msure the confidentiality of information filed by individual 

taxpayers with the Internal Revenue Service pursuant to 

the Internal Revenue Code and, at the same time, to insure 

the effective enforcement of Federal and State criminal laws 

and the effective administration of justice. 

1 Be it-enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 That paragraph (1) of subsection (b), section 6103 of the In-

4 ternal Revenue Code of 1954 (26 U.S.C. 6103) is amended 

5 to read as follows: 
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1 "(1) RETURN INFORMATION.-The term 'return 

2 information' means-

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

"(A) any tax or information return, declara­

tion of estimated tax, or claim for refund required 

by, or provided for, or permitted under the provi­

sions of this title which is filed with the Secretary 

by, on behalf of, or with respect to any person, 

and any amendment or supplement thereto, in­

cluding supporting schedules, attachments, or lists 

which are supplemental to, or part of, the returns 

so filed (or information taken therefrom), and 

"(B) any information provided to the Secre­

tary by or on behalf of an individual taxpayer to 

14 whom such information relates." 

15 SEC. 2. Paragraph (2) of subsection (b), section 6103 of 

16 the Internal Revenue Code of 1954 (26 U.S.C. 6103) is 

17 amended as follows: 

18 "(2) NONRETUB;N INFORMATloN.-The term 

19 'nonreturn information' means-

20 "(A) any information, other than return in-

21 formation, which the Secretary collects, prepares, 

22 obtains, or receives with respect to a taxpayer or 

23 return relating to the determination of the exist-

24 

25 

ence, or 'possible existence of liability (or the 

amount thereof) of any person under this title for 
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any tax penalty, interest, fine, forfeiture, or other 

imposition or offense (including whether a return 

was filed and whether the taxpayer's return was, 

is being, or will be examined or ,subjec~ to other 

investigation or processing), and 

"(B) any part of any written determination 

or any background file document relating to such 

written determination (as such terms are defined 

in section 6110(b» which is not open to public in­

spection under section 6110, 

but such term does not include data in a form which 

cannot be associated with, or otherwise identify, direct-

13 ly or indirectly, a particular taxpayer." 

14 SEC. 3. Paragraph (3) of subsection (b) of the Internal 

15 Revenue Code of 1954 (26 U.S.C. 6103) is amended to read 

16 as follows: 

17 

18 

19 

20 

"(3) INDIVIDUAL TAXPAYER.-The term 'L.Ttdivid-

ual taxpayer' means any natural person or a corpora.~ 

tion, partnership, association, union, or other entity 

consisting of no more than two owners, shareholders, 

21 partners, or members." 

22 SEC. 4. Paragraphs (1), (2), (3), and (4) of subsection (i), 

23 section 6103 of the Internal Revenue Code of 1954 (26 

24 U.S.C. 6103) are amended to read as follows: 

25 "(1) DISCLOSURE OF RETURN INFORMATION.-

.. 
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"(A) DISCLOSURE PURSUANT TO ORDER OF 

JUDGE OR MAGISTRATE.-Return information 

shall, pursuant to, and upon the grant of, an ex 

parte order by a Federal district court, judge, or 

magistrate as:' provided by this paragraph, be 

open, but only to the extent necessary as provided 

in such order, to inspection by or disclosure to of­

ficers and employees of the Department of Justice 

personally and directly engaged in and solely for 

their use in preparation for any administrative, ju­

dicial, or grand jury proceeding (or investigation 

which may result in such a proceeding) pertaining 

to the enforcement of a specifically designated 

Federal criminal statute (not'involving tax admin­

istration) to which the United States or such 

agency is or may be a party. The order may pro­

vide for continuous disclosure if such disclosure is 

justified under subparagraph (B)(iii). 

"(B) APPLICATION FOR ORDER.-The At­

torney General, the Deputy Attorney General, an 

Assistant Attorney General, a United States at­

torney, or the attorney in charge of a criminal di­

vision organized crime strike force may authorize 

an application to a Federal district court judge or 

magistrate for the order referred. to in subpara-

1· 
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graph (A). Upon such application, such judge or 

magistrate may grant such order if he determines 

on the basis of the facts submitted by the appli-

cant that-

"(i) there is reasonable cause to believe, 

. based upon information believed to be reli­

able, that a specific criminal act has been 

committed or is being committed; 

"(ii) the information is sought exclusive­

ly for use in a Federal criminal investigation 

or proceeding concerning such criminal act; 

and 

"(iii) there is reasonable cause to be­

lieve that the iirformation may be relevant to 

a matter relating to the commission of such 

criminal act. 
• 

However, the Secretary may decline to disclose 

. any return information under this paragraph if he 

deterri:rines and certifies to the court that such 

disclosure would identify a confidential informant 

or seriously impair a civil or criminal tax 

investigation. 

"(0) DUTY OF THE SECRETARy.-The Sec­

retary or his designee shall disclose to the appro­

priate attorney for the Government (referred to in 
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subsection (11) above) such return information or­

dered disclosed pursuant to paragraph (i)(l)(A) of 

this subsection as soon as practicable following re­

ceipt of an ex parte court order issued pursuant 

thereto. 

"(D) FuRTHER DISCLOSURE.-An attorney 

for the Government (referred to in subsection (B) 

above) may further disclose any return informa­

tion, which has been disclosed to him pursuant to 

an ex parte order, to such other Federal Govern­

ment personnel or witness as he deems necessary 

to assist him during the criminal investigation or 

in preparation for the administrative, judicial, or 

grand jury proceeding which formed the basis for 

such order. 

"(2) DISCLOSURE OF NONRETURN INFORMA-

TION.-

"(A) Upon written request from the head of 

a Federal agency, the Inspector General thereof, 

or in the case of the Department of Justice, the 

Attorney General or his designee, the Secretary 

shall disclose nonreturn information as soon as 

practicable to officers and employees of such 

agency personally and directly engaged in, and 

solely for their use in, or preparation for any ad-
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ministrative, judicial, or grand jury procee.ding (or 

investiga~ion wh.1.ch may result in such a proceed­

ing) described in paragraph (l)(A). Such request 

shall set forth-

"(i) the name and address of the tax­

payer with respect to whom such nonreturn 

information relates; 

"(ii) the taxable period or periods to 

which the nonreturn information relates; 

"(iii) the statutory authority under 

which the proceeding or investigation IS 

being conducted, and 

"(iv) allegations' of criminal conduct 

giving rise to the proceeding or investigation. 

However, the Secretary may decline to disclose 

any nonreturn information under this paragrapp if 

he determines that such disclosure would identify 

a confidential informant or seriously impair a civil 

or criminal tax investigation. 

"(B) The head of an agency, an Inspector 

General, or the Attorney General or his designee 

may further disclose such nonreturn information 

to such Federal Government persormel or witness 

as he deems necessary to assist him during the 

criminal investigation Of in preparation for the ad-
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ministrative, judicial, or grand jury proceeding 

which formed the basis for such request. 

"(0) For purposes of this paragraph, the 

name, address, and soci&l security number of the 

taxpayer, whether a taxpayer filed a return for a 

given year or yc~' ,.~. and whether there is or has 

been a criminal investigation of a taxpayer shall 

be treated as nonreturn information. 

"(3) SECRETARY'S DUTY TO DISCLOSE IN-

FORMATION CONCERNING Possrnr;E CRIMINAL 

ACTIVITIES.-

H(A) The Secretary shall disclose a.s soon as 

practicable and in writing nonreturn information 

which may constitute evidence of a violation of 

Federal criminal laws to the extent necessary to 

apprise the hesAl of the appropriate Federal 

agency 01 his designee charged with the responsi­

bility for enforcing such laws. For Plll'Voses of the 

preceding f$e~tence, the name and address of the 

taxpayer shall be treated as nonreturn informa­

tion. 

"(B) In addition to the above disclosures, 

when the Secretary makes a recommendation to 

the Department of Justice for pros'ecution for vio­

lation of the Internal Revenue Code, any return 
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or nonreturn information reviewed, developed, or 

obtained during the tax investigation, which infor·· 

mation may constitute evidence of a violation of 

Federal criminal laws, shaH be furnished to the 

Department of Justice. 

"(C) However, the S~cretary may decline to 

disclose any infortnation under the above para­

graphs if he determines that such disclosure would 

identify a confidential informant or seriously 

impair a ciVil or criminal tax investigation. 

"(4) USE IN JUDICIAL OR ADMlNISTRATIVE PRO­

CEEDING.-Any information obtained under paragraph 

(1), (2), or (3) may be entered into evidence in accord­

ance with the Federal Rules of Evidence or other ap­

plicable law in any administrative, judicial, or grand 

jury proceeding pertaining to enforcement of a specifi­

cally designated federal criminal statute (not involving 

tax administration) or any ancillary civil proceeding to 

which the United States or any agency thereof is a 

party. Any such information may be disclosed to the 

extent required by order of a court pursuant to section 

3500 of title 18, United States Code, or rule 16 of the 

Federal Rules of Criminal Procedure, or other applica­

ble discovery requirements, such court being authorized 

in the issuance of such order to give due consideration 
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to congressional policy favoring the confidentiality of 

,return and nonreturn information as set forth in this 

title. However, any information obtained under para­

graph (1), (2), or (3) shall not be admitted into evi­

dence in such proceeding if the Secretary determines' 

and notifies the Attorney General or his designee or 

the head of such agency that such admission would 

identify a. confidential informant or seriously impair a 

9 civil or criminal tax investigation, unless a court shall 

10 otherwise direct such disclosures." 

11 SEC. 5. Subsection (i) of section 6103 of the Internal 

12 Revenue Code of 1954 (26 U.S.C. 6103), is amended by 

13 adding new paragraphs (5), (6), and (7) and by renumbering 

14 existing paragraphs (5) and (6) accordingly as paragraphs (8) 

15 and (9): 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"(5) EMERGENOY ~ CIRCUMSTANCEs.-Under 

emergency circumstances involving an imminent 

danger of physical injury to any person, serious physi­

cal damage to property, or flight from prosecution, the 

Secretary or his designee may disclose information, in­

cluding return information, to the extent necessary to 

,apprise the appropriate Federal agency of such emer­

gency. As soon as practicable thereafter, the Secretary 

or his designee shall notify the Department of J usti~e 

of his actions with respect to this paragraph, and the 
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11 

Department shall thereupon notify the appropriate 

United States district court or magistrate-of such dis­

closure pursuant to emergency circumstances. 

"(6) ASSISTANOE OF IRS IN JOINT TAX AND 

NONTAX INVESTIGATIONS.-No portion of this section 

shall be interpreted to preclude or prevent the Internal 

Revenue Service from assisting the Department of 

Justice or any other Federal agency h1 joint tax and 

nontax investigations of criminal matters which may 

involve income tax violations, nor shall any portion of 

this section be interpreted to preclude or prevent the 

Internal Revenue Service from investigating or gather­

ing relevant information concerning persons engaged in 

criminal activities which may involve income tax 

violations. 

"(7) REDISOLOSURE TO 'STATE AUTHORITY OF 

INFORMATION OBTAINED FOR FEDERAL ORIMINAL IN­

VESTIGATION OR PROOEEDING.-An official author­

ized to apply for a disclosure under section 6103(i) 

may make application to a district judge or magistrate 

for an ex parte order to disclose to the appropriate 

State attorney general or district attOIney any: return 

or nonreturn information in his possession which is rel­

evant to the violation of a State felony statute. The 

application shall set forth the name and address of the 
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taxpayer, the taxable period or periods to which the in­

formation relates; a description of the information 

sought to, be disclosed; and the State felony violation 

involved. Such judge or magistrate may grant such 

order if he determines on the basis of the facts submit­

ted by the applicant that-

"(A) there is reasonable cause to believe, 

based upon information believed to be reliable , 
that a specific State felony violation has occurred 

or is Gvcurring; and 

"(B) there is reasonable cause to believe that 

the information may be relevant to a matter relat­

ing to the commission of such violation." 
I 

SEO. 6. Paragraph (k)(4) of section 6103, Internal Rev-

15 enue Code of 1954 (26 U.S.C. 6103) is amended to read as 

16 follows: 

17 

18 

19 

20 

"(4) DISOLOSURE TO OOMPETENT AUTHORITY 

UNDER INTERNATIONAL OONVENTION.-Return or 

nonreturn information may be disclosed to a competent 

authority of a foreign government which has an income 

21 tax or gift and estate tax convention, treaty on mutual 

22 assistance, or other convention, relating to the ex-

23 vli~\!!ge of tax information with the United States but 

24 only to the extent provided in, and subject to the terms 

25 and conditions of, such treaty or convention. When 

88-137 0-82-3 
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return or nonreturn information is sought pursuant to 

the terms of a treaty on mutual assistance in criminal 

matters for use in an investigation or proceeding not 

related to the tax laws of the requesting foreign coun­

try, disclosure may be made for the use of officials of 

the requesting country, but only after a United States 

7 district judge or magistrate issued an ex parte order 

8 that there is-

9 "(A) reasonable cause to believe that the in-

10 formation sought may be relevant to a matter re-

11 lating to the commission of a specific crirJnal act 

12 that has been committed or is being }ommitted 

13 against the laws ?f the foreign country anti 

14 "(B) that the information is soue exclt.sive-

15 ly for use in such foreign country's cr~'Unal ~.nves-

16 tigation or proceeding concerning such criminal 

17 act." 

18 SEC. 7. Section 7213 of the Internal Revenue Code (26 

19 U.S.C. 7213) is amended by adding a new subsection (d), as 

20 follows, and by relettering existing subsection (d) as subsec-

21 tion (e): 

22 "(d) It shall be an affirmative defense to a prosecution 

23 under this section that such disclosure of return or nonreturn 

24 information resulted from a good faith, but erroneous, inter-
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1 pretation of section 6103 while a Federal employee was 

2 acting within the scope of his employment." 

3 SEC. ~. S~bsection (a) of section 7217 of the Internal 

4 Revenue Oode (26 U.S.C. 7217) is amended to read as fol-

5 lows: 

6 "(a) GENERAL RULE.-Whenever any employee of a 

7 Federal agency knowingly, or by reason of negligence, dis-

8 . closes return or nonreturn information (as defined in section 

9 3102(B» with respect to a taxpayer in violation of the provi-

10 sions of section 6103, such taxpayer may bring a civil action 

11 for damages exclusively against such agency. Whenever any 

12 person other than an employee of a Federal agency knowing-

13 ly, or by reason of negligence, discloses return or nonreturn 

14 information with respect to a taxpayer in violation of the pro-

15 visions of section 6103" such taxpayer may bring a civil 

16 action directly against such person. The district courts of the 

17 United States shall have jurisdiction of any action com-

18 menced under the provisions of this section." 

19 

20 

21 

22 

23 

24 

25 

SEC. 9. (a) Subsection (b) of section 6103 of the Internal 

Revenue Code of 1954 (26 U.S.C. 6103) is amended by 

adding a new paragraph (4), as follows, and by renumbering 

existing paragraphs (4) through (9) accordingly: 

"(4) COMBINED INFORMATION.-The term 'com­

bined information' means any combination of taxpayer 

identity information, return information described in 
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15 

1 paragraph (1)(b), and, or nonreturn information de-

2 scribed in paragraph (2)." 

3 (b) Subsections (a), (b) (7) and (8), (d), (f), (g) (1), (3), (4), 

4 and (5), (h), (i) (6) and (7) as redesignated, G) (3), (4), (5), and 

5 (6) of section 6103 of the Internal Revenue Code of 1954 (26 

6 U.S.O. 6103) are amended by striking "returns or return in-

7 formation" and "return and l'eturn information" wherever 

8 such terms appear and in~erting in lieu thereof the terms 

9 "return information aDd. nonreturn information" and "returns 

10 amI nonreturn information", as appropriate. 

11 (c) Subsections (c), (e)(6), (g)(2), (k) (1), (3), and (6), (p) 

12 (2)(B) and (3), (c) (I) and (ll1), and the last sentence of sub-

13 section (d) of section 6103 of the Internal Revenue Code of 

14 1954 (26 U.S.C. 6103) are amended by striking the term 

15 "return information" wherever,such term appears and insert-

16 ing in lieu thereof the term U combined information." 

17 (d) Subsections (h) (2)(B) and (4)(B) of section 6103 of 

18 the Internal Revenue Code of 1954 (26 U.S.C. 6103) are 

19 amended by striking the word "such" and inserting in lieu 

20 thereof the word • 'the" . 

21 (e) Subsection (1)(1)00) of section 6103 of the Internal 

22 Revenue Oode of 1954 (26 U.S.C. 6103) is amended by , . 

23 striking the word "return". 

24 (f) Subsection (b) of section 6108 of the Internal Reve-

25 nue Code of 1954 (26 U.S.C. 6108) is amended by striking 
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16 

1 the term "retlli';,,'1 informa,tion (as defined in" section 

2 6103(b)(2»" and inset~!ing in ~ieu thereof the term "combined 

3 information (as defined in section 6103(b)(4»". 

4 (g) Section 7213 of the Internal Revenue Code of 1954 

5 (26 U.S.O. 7213) is amended to strike the terms "return o! '. 

6 return information" and "returns or return information" 

7 wherever they appear and inserting in lieu thereof the term 

8 "return and nonreturn informat.ion" and "returns and nonre-

9 turn information", as appropriate. 

10 (h) Section 7217 of the Internal Revenue Oode of 1954 

11 (26 U.S.C. 7217) is amended to strike the terms "return or 

12 return information" and "returns or return information" 

13 wherever they appear and inserting in lieu thereof the terms 

14 "return information" or "return or nonreturn information," 

15 as appropriate. 

Senator GRASSLEY. I would like to can this meeting. of the Sub­
committee on Oversight of the Internal Revenu~ ServIce to or~er. 

The topic of this hearing is to examine the ~sdom of changmg 
the Internal Revenue Code to allow greater dIsclosure of t~e .tax 
information to other Government agencies for non tax crImInal 
prosecutions. 

Before we begin changing current law, we need to know what 
parts of the current law are not working properly. Next, we need 
to analyze the proposals before us t? dete~mine. whether or not 
they solve existing problem~. ~o. aSSIst u~ In thIS t~sk, we have 
before us today a group of IndIVIduals unIquely qualIfied to com­
ment on this issue. 

Our first speaker will be Senator Lawton Chiles, and then after 
him is scheduled Senator Sam Nunn, who will be coming at about 
the middle of the afternoon; the Commissioner of ~he ~nternal 
Revenue, Roscoe Egger, Jr., accompanie~ by Mr. DaVId Ghckman, 
Deputy Assistant Secretary for Tax Pohcy of the Department. of 
the Treasury; and representatives from the Depar~ment .of.JustIce 
and the General Accounting Office, who have studIed thIS Issue at 
length will present testimony before this panel today. 
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I am particularly flattered that two former Commissioners of the 
Internal Revenue Service, Jerome Kurtz and Donald Alexander, 
have taken the time from their busy schedules to offer their 
thoughts on the effect of greater disclosure on voluntary compli­
ance. Their critique of the legislation before us~ from their vantage 
points as former Commissioners will be particularly useful in our 
consideration of this issue. 

The American Civil Liberties Union and the American Chamber 
of Commerce will also present important comments on the oper­
ation of this legislation to the subcommittee. 

Senator N unn and Senator Chiles have studied this issue for 
years, and have drafted numerous bills to change section 6103 of 
the Internal Revenue Code. Senator Weicker has spent years oppos­
ing this effort as well. All three of these gentlemen are acknowl­
edged experts in the field, and their testimony is of particular 
importance to this subcommittee. 

Another participant in this hearing, recognized for his expertise, 
is Senator Max Baucus, ranking minority member of this subcom­
mittee, and he was chairman of this subcommittee during the 96th 
Congress. 

Senator Chiles, since you are here, and since you are our major 
spokesman on this issue, I would invite you to present your testi­
mony at this particular time. 

STATEMENT OF HON. LAWTON CHILES, U.S. SENATOR FROM 
THE STATE OF FLORIDA 

Senator CHILES. Thank you very much, Mr. Chairman. 
I want to thank you and the other members of the subcommittee 

for holding these hearings, and for giving us the opportunity to 
testify. Getting the Internal Revenu.e Service fully involved with 
other law enforcement agencies is absolutely essential if we are 
serious about bringing crime, and especi!=lUy sophisticated, well­
fmanced narcotics trafficking, under control. 

Over 2% years ago, the Senate Permanent Investigations Sub­
committee began looking into the role IRS plays in law enforce­
ment, with a focus on drug trafficking. Those investigations culmi­
nated in a series of hearings which underscored the seriousness of 
the drug trafficking problern in South Florida. The hearings also 
pointed out that IRS participation in stopping drug trafficking was 
at best minimal, and in most cases nonexistent. 

I then held further oversight hearings on IRS's efforts in stop­
ping drug trafficking in my then capacity as chairman of the 
Senate Appropriations Subcommittee on Treasury and Post Office. 
The hearings identified two causes for this lack of involvement. 

First, the limits on disclosure provisions enacted as part of the 
Tax Reform Act of 1976 crippled the IRS's ability to cooperate with 
other law enforcement agencies. Second., the IRS as an institution 
had decided not to get involved in investigations of organized crimi­
nal activities. The IRS's attitude at that time was: 

We are the impartial collector of the taxes. We should spend as much of our time 
making sure a waitress has paid the tax on her tips as looking at organized crime 
figures or major drug traffickers. 

As a result of these hearings and investigations, I joined with 
Senator Nunn and other Senators in introducing a bill that modi-
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fied the disclosure provisions of the Tax Reform Act of 1976. That 
bill was designed to retain the important protections against gov­
ernmental abuse of individual tax returns. But it also made 
changes necessary to assure that mobsters and drug traffickers 
could not abuse the disclosure provisions to evade criminal prosecu­
tion for their criminal activities. 

We testified before this committee, and worked with the IRS and 
the Justice Department to refine our bill. Last December, we 
brought our bill before the full Senate, as an amendment to an 
appropriations bill, but we were defeated narrowly. 

This year, we reintroduced our proposal as S. 732. In April, I 
joined with several other Senators and went to the White House to 
ask the President to support S. 732 and several other bills which 
taken together would make the fight against crime a top national 
priority. 

In July, the Justice Department announced its support for ,the 
proposal, as did many of our Nation's Governors. We then brought 
the bill before the Senate, again, as an amendment to the Tax 
Reform Act. This time we were successful and the Senate did adopt 
the bill by more than a 2 to 1 margin. 

Unfortunately, the proposal was dropped in the House-Senate 
conference, with the House saying that they had not held hearings 
on the bill, and they refused to accept our provision in the confer­
ence. 

Today, we have the beginning of what I hope will be the final 
successful effort to enact this bill into law, and to get the Internal 
Hevenue Service back into the fight against drug traffickers and 
organized criminals. Mr. Chairman, let me say again that I am 
delighted that you and the subcommittee arlO) taking a leadership 
role in holding these hearings. 

The best way to understand just how critical this bill is, is to 
describe the situation in my home State where the absence of IRS 
participation in law enforcement efforts has been a significant 
'contributing factor in the growth of drug trafficking. 

Florida has become the national port of entry and the financial 
capital for a multibillion dollar, illegal drug enterprise. Revenues 
from illegal narcotics trafficking are now estimated to amount to 
$10 billion a year in the State of Florida alone, making drug 
trafficking one of Florida's largest and most profitable enterprises. 

Until recently, the vast majority of the drugs actually flowed in 
through Florida by planes landing at isolated airstrips or by high­
speed boats taking advantage of the thousands of miles of shore­
front in Florida. Recently, the amount of drugs actually being 
brought in through Florida has declined a bit, due in part to tough 
State sentencing laws. 

It is not, however, a cause of relief. The smugglers have simply 
moved their ports of entry to some other States, in addition to 
Florida, along the Atlantic and gulf coast, or else their planes fly 
directly into the interior States. But Florida, and especially Miami 
remains the financial capital of the drug world. Its proximity t~ 
South American drug producing countries, and to the Caribbean 
offshore banking havens where the drug money is laundered, 
makes it a perfect spot for large trafficking rings to set up head­
quarters, and they have set up those headquarters in Florida. 
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The effects on Miami and south Florida have been devastating. 
Violence is the method trafficking rings use to enforce discipline, 
and innocent citizens in Miami have been gunned down in 8hoo­
touts between cocaine cowboys. The murder rate has skyrocketed, 
and Miami now has the dubious distinction of being the murder 
capital of the Nation. Drug dealers use their cash profits to buy up 
everything in sight. Luxury cars, boats, planes, and even $100,000 
houses are purchased for cash, with no questions asked. 

A 1979 study by the Treasury Department estimated that $4.5 
billion in excess cash was deposited in the two Federal Reserve 
banks in Florida, most in $20 and $100 bills. These excess deposits 
of cash not only run totally contrary to the currency flow in the 
rest of the country, but they al~o mean that two Florida Reserve 
banks take in almost one-third of all the excess cash that flows in 
to the Federal Reserve System. Drug money is the source of this 
tremendous amount of cash, it is also the source of inflation in 
south Florida, and it has corrupted businessmen, bankers, and 
judicial officials. 

I believe that this situation can be turned around, but changing 
a. single law, or increasing the funding for a specific agency, will 
not by itself do the job. A broad attack is needed, an attack which 
focuses on three fronts: First, we have to work to cut off the flow of 
drugs into the United States; second, we have to break up the rings 
that control the flow; and, third, we have to make sure that our 
criminal justice system puts the criminals and the peddlers behind 
bars and keeps them there for a long t.irne. 

I am encouraged with our progress in this Congress. On the first 
front, stopping the flow of drugs, the Congress has moved ahead in 
several different areas this year. A bill to allow the military to 
assist law enforcement officials in tracking down smugglers' boats 
and planes is about to be signed into law by the President. 

The Senate has voted to allow the U.S. foreign assistance to be 
used for drug crop eradication programs overseas. So we have 
removed the prohibition on the use of paraquat. The Senate has 
approved $100 million in special funds for the Coast Guard to be 
used to purchase needed equipment. 

On the third front, reforming our criminal justice system, there 
have been encouraging signs of progress, with the Senate Judiciary 
Committee moving forward with needed reforms in the bail bond 
laws, with tough sentencing provisions for drug traffickers and for 
violent criminals. 

The key component of the second prong of this attack, breaking 
up the drug smuggling rings, requires the use of sophisticated 
financial investigations to uncover the drug kingpins. The people 
at the top of tt 9se organizations have placed layers of people 

. between themselves and the sale of the drugs, or the delivery of 
the drugs. 

Weare never going to pin that on them, as long as we arrest 
those people at the sale or delivery level. These are soldiers and 
you can replace them 10 for 1. The only way we are going to get 
the people at the top is by being able to trace the money. If we are 
to catch these people/and break up the rings, we have to focus on 
the money, on the suitcases of cash, the laundering operations, and 
the large cash purchases. 

\ 
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Mr. Cbairman we all k th t . 
find the money' than th;lOI~t a InR,agency IS better equipped to 
shown their expertise and abilft~nrn th~venu: ~frCvice. rrhey have 
way we ever put him into -ro' pas. apone, the only 
the people that he killed and~llo~f ~a: l~~s tfh rhas~n'k with all of 

Yet, today, the IRS has been bl aero e. 
fQr this lack of help has been th~n~ e JO £help, And a major reason 
limit it places on the disclosure or-x e orm . c~ of 1~76, and the 

.The disclosure provisions of the T nonkar, crIm~nal Information. 
wIth an eye to d . ax e. orm .L'":\.ct were drafted 
IRS and other ;:~er~reventI~g abuses of taxpayer privacy by the 
the Watergate era wh~~g::eCI;h ~uch abuses had occurred during 
disclosures for highly questionabl!e House ant the IR.S made such 
the Tax Reform Act provisions h purposes .. n practIce, however, 
that disclosure of evidence of nont ave 1;>e~n Ilnterp~e~ed. so strictly 
impossible. ax CrImIna actIvItIes IS virtually 

ly 1~: ~1:r:a~~~f~l~f ~~~~chas/FPdrtet that the IRS literal-
is prohibited from turning over to :h 0 J e /ra D nontax crime that it 

In those instances where the IRS h us be epartment. 
other agencies the procedural re . as een able to work with 
~ure law have' created such time d~i~;~~ht~ ~{ t~e £ curre~t disclo­
Its value, and in Senator Nunn's wo d "Wa h e In ormatIOn loses 
to kill an ant." r s, e ave a sledgehammer 

The current law has created a t h 22't . 
prohibited from telling other la ca c £- SI uatIOn .. I.RS agents are 
criminal evidence they have ga;Vh en 3r~e~hn~ offIcIals. about the 
operation. To obtain that informatf:e I~ d elr

1 
normal Course of 

get a court order. n, a e era prosecutor has to 
The courts require that the r t 

ic information in great specifidt;S~c~e~rth~ke a request for sp~cif­
the IRS agents cannot tell the t a f court. order. But SInce 
they hold, he is unable to m ?rosecu or o. the Information that 
specificity to meet the test. a e that speCIfic request with such 

Moreover, if the tax returns d 
m9~t probative evidence of the crr~~ ~h~~~~e , they mu~t .be th~ 
gatmg. Remember we are talk' b t e prose~utor IS InvestI­
highly unlikely th~t the tax in}~~; tC?u non\d CrImes, and it is 
probative evidence of a nontax . a IOn wou ever be the most 
the result is an impossible ;tandC::d: sU~1: ;.S drug trafficking, and 

S. 732 would eliminate this t h 2~ s~ IS y: 
the protections needed to prev~~t c b sIt1atI.on, yet still maintain 
requires a prosecutor to ? uses. s In curr~nt.law, S. 732 
from the IRS The p g~t a Court order to obtaIn Information 
seeks is relev~nt to ar~~~cu or must show.that the information he 

t
solel:f in. t~e investigatio:~~~ngr~~:;u~foenI~fO[h~tiO~ wilT I hb~ used 
est IS sImIlar to the test a a CrIme. IS new 

wiretapping order from the co~:~secutor must meet if he seeks a 
The bill would promote t' IRS 

Justice Department and ot~::i er t' t?ooperati~n with the the 
IRS to turn over certain t es nves. I~a Ive ~gencles by requiring 
records that it obtains to th~ J o~.CrI¥;Inal eVIdence, .such as bank 
nate the catch-22 provision. us Ice epartment. ThIS helps elimi-
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Finally, the bill makes changes in the penalty provisions1 

changes which will promote closer cooperation in joint investiga­
tions. 

Mr. Chairman, the Tax Reform Act of 1976 was intended to 
insure the privacy of returns, and of course to prevent Government 
abuse of taypayer information, as is S. 732. It gives no additional 
authority or power to the IRS to gather information about ordinary 
taxpayers. It strengthens current protections by specifying that 
only one agency, the Justice Department, is permitted to obtain tax 
information. It retains the court order requirement for tax returns. 

However, S. 732 also recognizes that the IRS must have the 
ability to work with other Federal law enforcement agencies to 
bring those who earn their money through time to justice. The 
need for IRS cooperation and IRS expertise is at its greatest when 
criminals are the ringleaders of drug trafficking rings and orga­
nized mobsters. 

In closing, I would like to read from a speech given by former 
Attorney General Civiletti. He stated: 

Before the Tax Reform of 1976, fmancial information in ·the possession of the 
Internal Revenue Service-information filed by taxpayers as well as information 
collected by the service in the course of its-audits and investigation-was an impor­
tant reSO'lrce for criminal investigators and prosecutors in the Justice Department. 
Money is the medium in which most crimes are transacted, and this is especially 
true of the Federal crimes that merit the greater part of our investigatory effort­
organized crime, and white collar crime and narcotics trafficking. Before the Tax 
Reform Act of 1976, financial information in the possession of the Internal Revenue 
Service helped us to piece together and prove in court the paper trials-the illicit 
financial transactions-that are characteristic of these crimes. Moreover, the skilled 
personnel of the Internal Revenue Service were and still are the best and most 
numerous financial investigators in the Federal government, and in the Tax Reform 
Act of 1976 we relied upon them heavily to unravel the complex transactions that 
conceal both tax and non-tax crimes. But the disclosure restrictions imposed by the 
rrax Reform Act of 1976 have limited our access both to the financial information in 
the possession of the IRS and to the assistance of these experts. 

Mr. Chairman, the task of pursuing and prosecuting the drug 
smuggler is difficult enough without first having to face the chal­
lenge of penetrating what Mr. Civiletti called the "wall of secrecy" 
between the IRS and the Justice Department. 

If we are to reverse our current failure to contain the drug 
trafficking trade, there can be no higher priority than insuring 
that the full resources of the Federal Government are dedicated to 
fighting this problem. The IRS, with its unmatched expertise, re­
sources, and information, has to be a full partner in this effort, and 
making the IRS a full partner in this fight is something that we in 
Congress can and must do. 

That is exactly what we have done, Mr. Chairman, in amending 
the statute on Posse Comitatus to allow us to use the full source of 
resources of radar and satellite information of the Army and the 
military in trying to provide that information. Now we have got to 
see that we use all of the tools at our hands in regard to the 
Internal Revenue Service. 

I have a copy of some of the information made available to us 
from th;~ GAO study, and I would submit that with my statement, 
if I might. 

Senator GRASSLEY. Without objection, it will be included in the 
record. 

[Statement of Senator Chiles, and GAO information follow:] 
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STATEMENT 

of 

SENATOR LAWTON CHILES 

ON S. 732, 
a bill to amend the Tax Reform Act of 1976 

SUBCOMMITTEE ON OVERSIGHT OF THE INTERNAL 
SENATE FINM~CE COMMITTEE REVENUE SERVICE 
November 9, 1981 

TESTIMONY OF SENATOR LAWTON CHILES 

Mr. Chairman, I w t t h 
an 0 tank you and the other members 

of the Sub-
committee for holding these hearings and for . . 

, g~v~ng me the opportunity 
to testify. Getting the Internal Revenue Serv;ce 

~ fully inVOlved with 
other la~ enforcement agencies 

is absolutely essential if . we are ser-
~ous about bringi . 

ng cr~me -- especially sophisticated, well financed 
narcotics traff' k' . . ~c ~ng 7- under control. 

Over two and a half years ago, the Senate Permanent 
Investigation 

Subcommittee began to look into the role IRS pl . 
. ays ~n law enforcement, 

w~th a focus on drug trafficking. 
. Those investigations culminated in 

a ser~es of hearings which underscored 

trafficking problem in South Florida. 
the seriousness of the drug 

The hearings also pointed out 
that IRS participation in 

d . stopping drug trafficking was, at best minimal, 
an , ~n most cases non-exist::lnt. -

on IRS's efforts in stopping 
I then held further oversight hearings 

drug trafficking in my capacity as Chair­

man of the Senate Appropriations Subcommittee 
on the Treasury and Post 

Office. 
The hearings· identified two causes 

for this lack of involve-
ment. First, the limits on disC:losure 

provisions enacted as part of the 
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Tax Reform Act of 1976 crippled the IRS's ab;i.l;i.ty to C9,,"opera,te ~~,th 

other law enforcement a,geI?-cies. Second, the IR,S, a,s an iX'.~titut;i..on, 

had decided nQt to get involved in investi9a,tiQn!3 q;f o;rgan~,zed c;t;'~ ..... 

inal activitie~. The I~'s a,ttitude rema,ined~ "We ~~a.n to ~pend 

just as much time investi.ga,ti.ng a wa,it;l;'es~ Who' l" trY*,,~9 to chea,t on 

her tips as we will spend going after sophistica,ted c;J;'~:i.,na,lf;,. 10 

As a result of these hearings and in.vestigations, I, ~o;i.z:!.ed, ':{ith Sena,to;t;' 

Nunn and other Senators in introducing a bill th~t modif~ed the 

disclosure provisions of the Tax Reform Act of 1976, The bill was 

designed to reta,in the important protections aga,;i..nst. governmenta,l 

abuse of individual ta,x ;l;'eturns. But it also made cha.nge~ neces~a,;t;'y 

to assure that mobsters and drug traffickerf;, could not abuse 'the d,;i.s­

closure protections to eva,de prosecution fOr the;i..r c;l;';iJqina,l a,ctiv;i,ties. 

We testified before this Committee" and worked with the' J;~ and, the 

Justice Department to refine our bill. La!3t December, we b;l;'ought o~ 

bill before the full Sena,te, as an amendment to an approp;l;'ia,tions bill, 

but were defeated. 

This year, we re-introduced our proposal as S. 732, In April, ~ 

joined with several other Senators an. d went to the Wh't H ' J, e ouse, ',;0 

ask the President to support S. 732 a,nd. ~everal othe;l;' b;i..lls which, 

taken together, ma,ke the fight against crtme a, t~ nationa,l prio;t;'ity. 

In July, the Justice Depa;t;'tment announced its support for the pro~osa,l( 

as did many of our na,tion's governors. We then brought the b;i.ll ue~ 

fore the Senate aga,in, as an:amendment to the Ta,x Reform ~ct. This 

time we were successful, : .and the Senate adopted the bill by mO;l;'e 

than a 2 to 1 margin. Unfortuna,tely, 'the proposal was dropped in the 
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House Senate conference. 

Today however, we have the beginning of what I hope will be the final, 

successful effort to enact this bill into law, and to get the IRS 

back into the fight against drug traffickers and organized criminals. 

Mr. Chairman, let me say again that I am delighted that you and the 

SUbcommittee are taking a leadership role in holding these hearings. 

The best way to understand just how critically this bill is needed is 

to describe the situation in my home state of Florida, where the 

absence of IRS participation in law enforce~ent efforts has been a 

significant contributing factor in the growth of drug trafficking. 

Florida has become the national port of entry and the financial capital 

for a multi billion· dollar, illegal drug enterprise= Revenues from 

illegal narcotics trafficking are now estimated to amount to $10 billion 

. a year in Florida alone, making drug trafficking one, of- Florida I s largest 

and most profitable enterprises. Until recently, the vast majo:dty of 

drugs ~ctually flowed in through Florida, by planes landing at iso­

lated airstrips, or by high speed boats taking advantage of the thou­

sands of miles of shorefront in Florida. Recently, the amount of 

drugs actually being brought in through Florida has declined a bit, 

due in part to tough state sentencing laws. It is not hO~Y'ever a 

cause for relief. The smugglers have simply moved their ports of entry 

to other states along ~he Atlantic and Gulf Coasts, or else they fly 

planes directly into the interior states. But Florida, and especially 

Miami, remains the financial capital of the drug world. Its proximity 

to the South American drug producing countries, and to the Caribbean 

.;l 
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offshore banking havens where the drug money is laundered, makes ~t 

a perfect spot for the la~ge trafficking rings to set up headquarters. 

And they have set up headquarters. 

The effects on Miami and South Florida have been devasting. Violence 

is the method trafficking rings use to enforce discipline, and inno­

cent citizens in Miami have been gunned down in shootouts between 

cocaine cowboys. The murder rate has skyrocketed, and Miami now has 

the dubious distinction of being the murder capital of the nation. 

Drug dealers use their cash profits to buy up everything in sight. 

Lux~ry cars, boats, planes and even hundred thousand dollar houses 

are purchased for cash, no questions asked. 

A 1979 study by ~he Treasury Department estimated that $4.5 billion in 

excess cash was deposited in 'the two .Federal .Reserve banks in F:I.orida, 

mostly in 20, and 100 dollar bills. These ex'cess deposits of cash not 

only run totally contrary to the currency flow in the rest of the 

country. They also mean that two Plorida federal reserve banks 

take in almost one third of all the excess cash flowing into the fed-

eral reserve system. Drug money is the source of this tremendous 

amount of cash. It is also the source of inflation in south Florida, 

and it has corrupted businessmen, bankers and law'enforcement officials. 

I believe that this situation can be turned around. But changing a 

single law, or increasing the funding for a specific agency, will not, 

by itself, do the job. A broad attack is needed, an attack which 

focuses on three fronts: first, we have to work to cut off the flow 

of drugs into the United States; second, we have to break up the drug 
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trafficking rings that control the flow; and third, we have to make 

sure that our criminal ju~tice system puts the drug peddlers and 

organized criminals behind bars. 

I'm encouraged with our progress in this Congress. On the first 

front, stopping the flow of drugs, the Congress has moved ahead in 

several different areas this year. A bill to allow ~he military to 

assist law enforcement officials in tracking down smugglers' boats and 

planes is about to be signed into law by the President. The Senate 

has voted to allow U.S. foreign assistance to be used for drug crop 

eradication programs overseas. The Senate has approved $200 million 

in special funds for the Coast Guard, to be used to purchase needed 

equipment. On the third front, reforming our criminal justice system, 

there have been encouraging signs of progress. The Senate Judiciary 

Committee is moving forward with needed reforms in the bail bond laws, 

with tough sentencing provisions for ~rug traffickers and for violent, 

criminals. 

The key component of the second prong of this attack -- breaking up 

the drug smuggling rings -- requires the use of sophisticated financial 

investigations to uncover the drug kingpins. The persons at the top 

of these organizations have placed layers of people between themselves 

and the actual drugs. When a person is arrested for smuggling drugs, 

the organization continues, no matter how large the amount of drugs 

seized. The drugs seized amount to a temporary business loss, which 

the organization can make up in a matter of weeks or months. And there 

will be others ready to step in and take the place of those who were 

!\ 
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arrested. The people at the top are never caught. 

There is only one reason why the people at the top are involved, and 

that is money. And if we are to capture these people and break up the 

trafficking rings, we must focus on the money, on the suitcases of 

cash, the laundering ope~ations and the large cash purchases. And 

Mr. Chairman, we all know that no agency is better equipped to find the 

money than the Internal Revenue Service. They have shown their exper­

tise and ability in the past. Al Capone was put into prison for tax 

evasion, not for murder or robbery or bootlegging. Yet today, the 

I.R.S. has been unable to help. 

A major reason for this lack of help has been the Tax R~form Act of 

1976, and limits it places on ~he disclosure of non tax criminal in-

formation. 

The 'disclosure provisions of the Tax Reform Act were drafted with an , 

eye towards preventing abuses of tax payer privacy by the IRS and other 

federal agencies. Such abuses had occured during the Watergate era, 

when the Nixon White House and the IRS made such disclosures for highly 

questionable purposes. In practice however, the Tax Reform Act pro­

'visions have been interpreted so strictly that disclosure of evidence 

of non tax criminal activities has become virtual'ly impossible. 

In fact, the GAO reported that the IRS literally has a file drawer 

full of evidence of federal non tax crime that it is prohibited from 

turning over to the Justice Department. In those instances where the 
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IRS has been able to work with other agencies, the preceduaral 

requirements of the current disclosure law have created such time 

delays that the information loses its value. In Senator Nunn's words, 

"We've used a sledge hammer to kill an ant." 

The current law has created a Catch 22 situation. IRS agents are pro-

hibited from telling other law enforcement officials about the criminal 

evidence they have gathered in their normal course of operations. To 

obtain that evidence, a federal prosecutor must get a court order. 

The courts require that the prosecutor make a request for specific. 

information to get a court order. But since IRS agents.cannot tell 

the prosecutor waht evidence is available, the prosecutor is unable 

to. make a specific request. Moreover, if tax returns are requested, 

they must be the most probative evidence of the crime that the prose­

cutor is investigating. Remember, we are talking about non tax crimes. 

It's highly unlikely that tax information would ever be the most pro­

bative evidence of a non tax crime such as drug trafficking. The 

result is an impossible standard to satisfy. 

S. 732 would eliminate this Catch 22 situation, yet still maintain the 

protections needed to prevent abuses. As in current law, S. 732 

requires a prosecutor to get a court order to obtain information from 

the IRS. The prosecutor must show that the information he seeks 

is relevent to a crime, and that the information will be used solely 

in the investigation and prosecution of that crime. This new test 

is similar to the test a prosecutor must meet when he seeks a wire-

tapping order from the court. 

88-137 0-82-4 
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The bill would promote greater IRS cooperation with the Justice 

Department and other investigative agencie~, by requiring the IRS to 

turn over certain types of criminal evidence such as bank records it 

obtains to the Justice Department. This helps eliminate the Catch 22 

situation. Finally the bill makes changes in the penalty provisions, 

changes which will promote closer cooperation and joint investigations. 

Mr. Chairman, the Tax Reform Act of 1976 was intended to insure the 

privacy of tax returns, and to prevent govE:."A'1IlIent abuse of tax payer 

information. So is S. 732. S. 732 gives no additional authority or 

It power to the IRS to gather information about ordinary taxpayers. 

stren~thens current protections by specJ.fying that only one agency, 

the Justice Department, is permitted to obtain tax information. It 

retains the court order requirement for tax returns. But S. 732 also 

recognizes that IRS must have the ability to work with other federal 

law enforcement ag~ncies to bring those who earn their money through 

crime to justice. The need for IRS cooperation and IRS expertise is 

greatest when the criminals are the ringleaders of drug trafficking 

rings and organized mobsters. 

In closing, I would like to read from a speech given by former Attorney 

General Civiletti. He stated: 

"Before the Tax Reform Act of 1976, financial" ~~forma-t;:ion 
in the possession of the Internal Revenue Serv~ce -- ~nfor­
mation filed by taxpayers as well as information colle~ted by 
the Service in the course of its audits and investigation -­
was an important resource for criminal inve~tigators ~d ~ro­
secutors in the Justice Department. Money ~s the med~um ~n 
which most crimes are transacted, and this is especially -t;:rue 
of the federal crimes that merit the greater part of our ~n­
vestigatory effort -- organized crime, and white collar crime 
and narcotics trafficking. Before the Tax Reform Act of 1976, 
financial information in the possession of the Internal Revenue 
Service helped us to peice together cmd prove ~"n court the 
paper trails -- the illicit financial transaction~ -- that are 
characteristic of these crimes. Moreover, the sk~lled 
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personnel of the Internal Revenue Service were and still a,re 
the best and most numerous financial investigators in the 
Federal Government, add before the Tax Reform Act of 1976 
we relied upon them heavily to unravel the complex transac­
tions that conceal both tax and nontax crime. But the dis­
closure restrictions imposed by the Tax Reform Act of 1976 have 
limited our access both to the financial information in the 
possession of the IRS and to the assistance of these experts." 

Mr. Chairman, the task of pursuing and prosecuting the drug smuggler is 

difficult enough without first having to face the challenge of pene­

trating what Mr. Civiletti called the "wall of secrecy" between the IRS 

and the Justice Department. If we are to revers~ our current ,failure 

to contain the drug trafficking t~ade, there can be no higher priority 

than insuring that the full resources of the Federal government are 

dedicated to fighting this problem. The IRS, with its unmatched expe,r­

tise, resources ,and information, ,must be a full partner in that effort. 

And making the IRS a full partner in this fight is something that we 

Ln Congress c~~ do, and must do~ 

Thank you. 
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BY THE COMPTROLLER GENERAL 

Report To The Congress 
OF THE UNITED STATES 

Gains Made' In Controlling 
Illegal Drugs, Yet The 
Drug Trade Flourishes 

This report assesses the Federal Government's drug 
enforcement and supply control efforts during the 
last 10 years, including information contained in a 
series of GAO reports issued on drug control and 
various related topics during this time. 

Federal agencies have fought hard to reduce the ad­
verse impact of illegal drugs on American society. 
While current indicators suggest some positive re­
sults in reducing drug-related deaths and injuries 
and decreasing heroin supplies, the drug trade con­
tinues to flourish, and the problem persists for rea­
sons tied to the enormous supply of and demand 
for drugs. 

Effective law enforcement, crop eradication, and 
other controls will cause shifts and temporary dis­
ruptions in trafficking and use patterns, and buy 
time to enable the Nation to concentrate on lo~­
term solutions. But if the United States is to make 
greater inroads, it must take a much tougher and 
consistent stance. The executive and legislative 
branches must form a partnershiR to agree upon 
and vigorously carry out a consistent national 
policy on drug abuse. 

GGD-80-4 
OCT013ER 25, 1979 
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--Coordination and communication among CSUs, 
necessary for developing interstate and 
international conspiracy cases, was not 
effectively established. 

During our visits to several U.S. attorney's offices we 
found specific examples of the situations related by the 
Department of Justice (DOJ) Internal Audit Report. For 
instance, in San' Francisco, Assistant U.S. attorneys and 
DEA personnel acknowledged that, up until recently, CSU 
efforts were not very effective at developing and prosecuting 
major conspiracy cases. In Chicago, all types of drug cases 
are handled by the U.S. attorney's narcotics unit, which is 
generally staffed by attorneys with little trial experience. 
Although some ot the mOre complex drug cases are handled by 
attorneys outside the unit to take advantage of their experi­
ence, these attorneys are not assigned full-time to narcotics. 
In Miami, the lack of CSU emphasis on major conspiracy cases 
prompted NDDSto assign two of its staft attorneys to work 
with DEA in the investigation and prosecution of several 
large-scale trafficking organizations. 

Effective drug enforcement requires an unusually 
high degree of communication and coordination among 
agencies, and conspiracy cases against the top level drug 
financiers require, additionally, sophistication and a 
marshalling of available resources. CSU attorneys occupy 
the best position to accomplish this oversight and coordi­
nation through their early involvement in conspiracy case 
investigations. For this to happen, however, the parochial­
ism and individual prosecution practices of U.S. attorneys 
will have to be tempered, and the Justice Department's na­
tionwide drug prosecution strategy strengthened. Several 
al.t~rnatives for doing this are: increaSing Justice Depart­
ment (NDDS) control over CSU activities: establishing drug 
prosecution units independent of the U.S. attorneys' 
offices, similar to the organized crime strike forces: or 
implementing uniform prosecutive priorities among the 
various Federal jUdicial districts to assure cQnsistent 
commitment ~o high-level drug prosecutions. . 

IRS' ROLE IN DRUG ENFORCEMENT IS LIMITED 

The President and Members of the Congress have stressed 
in recent years the need to use the tax laws and IRS' 
financial expertise in ihvestigating major drug traffickers. 
With the increased emphaSis on conspiracy and financial 
investigations, the value ot tax and tax-related information, 
as well as IRS' financial expertise, is obvious. However, 
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the Tax Reform Act of 1976 placed certain restrictions on 
IRS which limit its ability to assist drug enforcement 
efforts. 

The intent of the Congress, in enacting the Tax Reform 
~ct of 1~76, was to a~ford taxpayers increased privacy over 
~nformat~on they prov~ded IRS and additional civil rights in 
summons matters. In our March 1979 report, 11 we pointed 
out that the new legal provisions have had their desired 
e~fect, although implementation of the act has caused some 
t~me delays and coor,dination problems between IRS and other 
Federal ~aw enforcement agencies. In our opinion, the 
adverse ~mpact on the law enforcement community, as a result 
of the disclosure provisions, had not been sufficiently 
demonstrated to justify changing the law. Nevertheless the 
types of coordination problems being experienced illust~ated 
the need for better coordination within the framework of 
existing law. The Congress needs to consider whether the 
adverse impacts warrant revision of the legislation and 
whether any revision can be made without disrupting the 
balance between criminal law enforcement and an individual's 
rights. 

IRS efforts against drug traffickers have varied in 
recent,years. The Narcotics Traffickers Program (NTP) was 
establ~she~ at ~res~den~ Nixon's direction in 1971 to disrupt 
the narcot~cs d~str~but~on system through intensive tax in­
vestigations of middle and upper echelon drug dealers. By 
1975, however, the NTP had been dismantled because IRS ex­
ceeded its cash-seizing authority and because of the pro­
gram's low revenue yield. The Commissioner of Internal 
Revenue also believed that the public's trust in the IRS as 
an i.mpartial administrator of the tax laws is vital and could 
be,jeo~ardized when IRS is assigned missions whose primary 
obJect~ves are not tax-related. The NTP activities were sub­
sequently integrated into the Service's regular tax enforce­
ment efforts, and the practice of seizing drug-related cash 
was severely restrained. : 

In 1976 President Ford directed IRS to again establish 
a tax program aimed at high-level drug traffickers. In a mes­
sage to the Congress, he expressed confidence that a reason­
able program could be designed to promote effective enforce­
ment of the tax laws against individuals who were violating 
them with impunity. Consequently, the head~ of IRS and DEA 

1/"Disclosure and Summons Provisions of 1976 Tax Reform 
-Act--Privacy Gains With Unknown Law Enforcement Effects" 

(GGD-78-110, Mar. 12, 1979). i 
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7igne~ a Memorandum of Understanding, and IRS implemented 
~ts H1gh-Level Drug Leaders Tax Enforcement Project.ll The 
House Select Committee on Narcotics Abuse and Control found 
however, that the program actually provides-no greater emph~­
sis on narcotics traffickers than on any other tax~ayer group. 

Whatever the effectiveness of the IRS High-Level Drug 
Leaders Tax Enforcement Project, the Tax Reform Act of 1976 
restricts the extent to which IRS can get involved in drug 
e~forcement. The act reflects the Congress' intent to 
t~ghten the rules governing IRS' disclosure of tax informa­
t~on. It is consistent with the policy of the former Commis­
S10ner of Internal Revenue that IRS, while participating in 
activities such as strike forces and NTTP, focus its efforts 
on tax administration matters, with a view toward avoiding 
th: abuse of certain IRS powers in the future. Among other 
~h~ngs, ~he act affor~s taxpayers increased privacy over 
~~format~on they prov~de IRS by placing substantial restric­
t~ons on other Government agencies' rights of access to tax 
information, with stringent criminal and civil penalties 
for unlawful disclosure. 

For non tax criminal cases the heads of certain Federal 
agencies, including the Department of Justice, can gain 
access to tax information that IRS had obtained from third 
parties by submitting a written request to the Secretary of 
the Treasury specifying the taxpayer's name and address the 
tax peri,ods involved, the statutory authority under whi~h 
the agen~y head ~s p:oceeding, and the specific reason why 
the tax ~nformat~on 1S needed. They can gain access to in­
formation IRS had obtained from taxpayers, including tax 
returns and associated information, by obtaining a Federal 
district court order. ' 

In'a letter to GAO dated November 13, 1978, commenting 
o'n a draft of our report on the effects of the disclosure 
and summons provisions of the 1976 Tax Reform Act, the 
Department of Justice was~critical of the act. Justice 
stated that the act is primarily responsible for the Depart­
ment's utilization of tax information dropping to a fraction 
of p:e-l~77 levels~ According to Justice, the signi~icant 
dec11ne 1n access to evidence of criminal activity demon­
strates the severe adverse impact of the act UpOfl law 
enfo:cement ~hen cons~dered in light of the major role which 
ta~ ~nformat10n has h~~tprically played in prosecutions of 
wh1te-collar and organ1zed crime, public corruption, and 

llAlso referred to as the Narcotics Trafficker Tax progtam 
- (NTTP). 
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narco~ics trafficking. The Department added that it is 
unav02dable that reduced access to tax information impedes 
la~ e~forcement effectiveness in controlling these hi h 
pr20r2 ty areas of law enforcement. g 

The Justice Depa7tment further stated that the initi 1 
~f~ect of the act~s.d2sclos~re provisions was to cause a a 
v2r~ual .co~lapse 2n coord2nation between IRS and Justice 

JUSt2ce be~2eves th~t although this situation has improved' 
somewhat w2th e~p~r~ence, coordination is and will continue 
to be.gre~tlY.d2m2n2shed. It said one aspect of reduced 
coord2nat20n 2S that othe7 law enforcement agencies have 
less access to IRS expert2se in the analysis of fi . 1 
records so crucial to complex prosecutions. nanC2a 

In our ~i~its throughout the country on this review, 
m~n~ DEA ~ff2c2als and Federal prosecutors expressed 
slm1lar V2ews about the act's disclosure provisions. The 
types of problems being experienced were presented in our 
March 1979 report, and included the .following: 

--lRS canno~ always disclose information about 
non~a~ 7r1mes. In conducting their daily 
~ct1v1t1es, IRS employees sometimes obtain 
2nformation indicating that a particular 
~ax~ay~r ~as committed a crime outside IRS' 
Jur2~d2ct1on. If such information is 
obta1ned ~y.I~S ~rom.a third party, IRS can 
tak~ the 1n1t2at1ve 2n disclosing the infor­
mat10n ~o the.head of the appropriate Federal 
agency 1n7 lud2ng the Attorney General. 
However, 1f that information is obtained 
from a.taxpayer, his records, or his repre­
sentat1ve, IRS cannot alert the Attorney 
General or other Federal agency heads 
regardless of the crime's seriousness. 

--I~S cannot alert Justice attorneys to seek 
d1Sclosure of criminal ~ax information. A 
coordination problem arines when IRS has 
cr~minal tax information on an individual 
Wh1ch.can be useful to a U.S. attorney or 
a Str1ke Force attorney, and the affected 
attor~ey does not know IRS has the information. 
In th1S r~g~r~, ~he Tax Reform Act prohibits 
IRS from 1n1t1at1ng d~scussions with Justice 
att07neys a~out a person's criminal tax 
affa1rs.unt2l IRS officially refers its case 
to JUst1ce for prosecution. As a result, 
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Justice attorneys believe that the Tax 
Reform Act has adversely affected their 
ability to properly carry out their duties 
as Federal prosecutors and law enforcement 
coordinators: 

--IRS apparently takes more time to respond to 
Justice requests for tax information. But 
Justice was unable to provide us with examples 
of specific problems caused by IRS' response 
time. Before enactment of the Tax Reform 
Act, IRS had little cause to question the 
validity of requests for tax data made 
by U.S. attorneys, Strike Force attorneys, 
and other Department of Justice officials. 
The time needed to respond to such requests, 
therefore, would have been minimal. Since 
the disclosure provisions became effective, 
however, IRS has had to evaluate the propriety 
of each request and ensure that all applicable 
legal requirements have'been satisfied. 
In light of these new concerns, an increase 
in IRS' response time would not be unexpected. 
Justice, however, has expressed concern about the 
delays its attorneys encounter when seeking 
tax information. 

-~Coordination between IRS and nEA has been 
slowed. Once the disclosure provisions 
became effective, implementation of the 
IRS High-Level Drug Leaders Tax Enforcement 
Project was slowed due to disclosure­
related questions about the legality of and 
the methodology to be used under the IRS/ 
DEA agreement governing the project's 
operation. However, the Tax Reform Act 
did not render the agreement obsolete. 
For example, in September 1977, DEA requested, 
through an Assistant. Attorney General, 
access to third party tax information of 
798 alleged high-level drug dealers. IRS'. 
authorized that access in letters dated 
October, November, and December 1977. 

The above examples indicate that the disclosure provi­
sions have had some adverse effects, but, in our opinion, 
the record of those effects is insufficient to warrant 
recommending changes to the law. In this regard, we recog­
nize the need to strike an appropriate balance between 



22 1& • 

54 

criminal law enforcement and an individual's right to privacy. 
That balance is particularly important in tax administration 
because taxpayers should be able to satisfy their income tax 
obligations with the knowledge that information they provide 
IRS will be used only as authorized by law. The types of 
coordination problems being experienced, however, point up 
the need for better coordination within the framework 
of existing- law. The Congress needs to consider whether 
the adverse impacts on Federal law enforcement activities 
warrant revision of the legislation and whether any revision 
can be made without disrupting the balance between criminal 
law enforcement ana an individual's rights. 

FBI ATTACK ON ORGANIZED DRUG 
CRIME HAS YET ~O BE REALIZED 

It is widely believed that the FBI has acquired 
considerable expertise and intelligence in investigating 
both organized crime and the financial aspects of criminal 
activity, two areas that have bee~ shown to be inextricably 
linked to the drug traffic. Although the agency's role in 
support of drug enforcement has never really been clear, 
there is today more interchange betw~en DEA and the FBI than 
in the past. Much of this increased level of activity, 
however, had not shown significant results as of mid-1979. 

At the time of hearings on Reorganization Plan No. 2 
of 1973, various statements were made about FBI involvement 
in drug law enforcement. The plan itself is not specific, 
and merely requires the Attorney General to provide for 
maximum coope-ration between the FBI and DEA on drug law 
en:forcement and related matters. The Presidential message 
transmitting the plan calls for "a more effective anti-
drug role for the FBI, especially dealing with the relation­
ship between drug trafficking and organized crime." The 
Subcommittee of the Senate Committee on Government Operations, 
in its report on the plan, was more specific in its comments 
on an expanded FBI role. It ~ecommended such things as a 
close \flOrking relationship irl the use of informants, daily 
headquarters liaison at high levels, access to each other's 
intelligence memos, and the sharing of laboratory ~nd train­
ing facilities as well as selected case records. In our 
December 1975 report on Federal drug enforcement 1/, 
however, we concluded that the FBI role needed to-be 
clarified if more is expec~ed than the exchange of infor­
mation and intelligence at ~he operating level. 

1/"Federal Drug Enforcement: Strong Guidance Needed" 
- (GGD-76-32, Dec. 18, 1975). 

.. 
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DISCLOSURE TO COMPETENT AU'fHORITY 
UNDER INTERNATIONAL CONVENTIONS AND TREATIES 

26 U.S.C. §6l03 

(K)(4) Disclosure of tax information to foreign 
governments to extent authorized under tax con-

ventions. 

2.:lli 
(K)(4) Adds an authorization for the disclosure of tax infor­
at ion to extent authorized under mutual assistance treaties. 
Requires ~ Earte court order for disclosure of information 
involving non-tax criminal matters under mutual assistance 
treaties, based on finding that 

(i) on the basis of reliable information, there is reason~ 
able cause to believe is crime has been or is being commit-

ted; (ii) information is sought exclusively for use in a Federal 

criminal proceeding I and 
(iii) reasonable cause to believe information is relevant. 

GAO comments 

'rilis provision provides a needed mechanism to allow the Government to perform according to mutual assistance treaties 
it has enter.ed into with foreign governments to exchange criminal evidence. Under 5.732, a court order is required for 
all disclosures, which we believe adequately accomodates privacy concerns. Also, it should be noted tha~ under mutual 
assistance treaties generally, evidence exchanged with foreign governments must relate to criminal acts which are con­
sidered crimes in both countries involved, and there is considerable discretion provided in the treaties not to disclose 
any information whicll would be contrary to the public interest of the govern!1'ents involved. These safeguards should pro-

tect against abusive disclosures. 

\ 

\ 

,_ J 



CRIMINAL PENALTY PROVISION: COMPARISON OF 
26 U.S.C. 17213 and S.732 

26 u.s.c. 17213 

Provides criminal penalties for unauthorized 
disclosure of tax information. 

Adds an affirmative defense t.O a prosecution under this 
sectionl Le., that the disclosure resulted from a good 
faith but erroneous interpretation of the law. 

GAO Corrunents 

Enactment of S.732 would make clear that criminal sanctions .att;ach only in the case of 'intentional violations 
of the disclosure provisions. 

----------------- -
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CIVIL PENALTY PROVISION. COMPARISON OF 
26 u.s.c. '7217 and 8.732 

26 U.S.C; t7217 

Authorizes the payment of civil damages to a taxpayer 
by tile individual responsible for unauthorized disclo.,. 
aures of tax information. 

When unauthorized disclosure is made by Federal employee, 
the Government, rather than"the individual employes, is 
responsible for payment of civil d~nayes. 

GAO Conunents 

The Government would be civilly liable under S.732 for all· unauthorized disclosures made by Federal employees, in­
cluding those made intentionally and with knowledge of the disclosure restrictions. However, this would not affect the 
Government's ability to proceed criminally against employees who intentionally violate section 6103. 

H 
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Senator GRASSLEY. You have put almost total emphasis on the 
need for the legislation as a tool against drug smuggling and drug 
trafficking. 

Senator CHILES. Mr. Chairman, I guess because Florida is hit so 
hard with that, I tend to come down on that. I think it has an 
equal merit in any organized crime activity. 

Senator GRASSLEY. 'fhat answers the question I was going to ask. 
But I also would, then, ask, why would you think of limiting it to 
the number suspected crimes; let's suppose that we would just limit 
it to drug traffic? 

Senator CHILES. If I thought that was the only way we were 
going to get this legislation passed, I would have to say that it is of 
such importance to Florida, I would not turn down having the 
opportunity to do that. 

But I have a very hard time rationalizing that if you or I conceal 
information about a crime, that is the commission of a crime itself. 
Why in the world should we have a Government agency, who 
knows it has the information about a crime, and then have no basis 
on which they can disclose or carry that information on. 

The example that we often used to carry this to its extreme is 
that today, under the IRS interpretation of the Privacy Act, if in a 
routine tax audit they came across a plot to assassinate the Presi­
dent of the United States, they would be prohibited by law by 
sharing that plot. 

Why should we say that they can target drug offenders, but 
could not perhaps protect the life of the President of the United 
States? I would have a hard time rationalizing that. 

Senator GRASSLEY. Senator Baucus, why don't you ask questions, 
and ther.. I will call upon you for an opening statement, after 
Senator Chiles has completed and has left. . 

Senator BAueus. Senator Chiles, I appreciate very much your 
efforts in this area. All of us are trying to find ways to crack down 
on drug abuse, drug peddling, and organized crime. 

You made a statement, though, that I would like to clarify, the 
last statement you just made. It is my understanding that under 
present law, if the IRS, through a routine tax audit, discovers some 
information that looks like a violation or crime, that they may 
disclose that information, according to their discretion, to the ap­
propriate Federal agency. Isn't that the present law? 

Senator CHILES. No, sir. Th~ way that would work is that the 
other agency has to make the request to them, and it has to make 
it in such specificity that they make the information available to 
them. That is the catch-22 situation that we are faced with. 

Senator BAueus. I think we can clarify what the law is and what 
the law is not on that point. 

Senator CHILES. Yes. 
Senator BAueus. My basic problem, which I am sure is one of 

your problems as well, I also want to make sure that we encourage 
the public cooperation with IRS. 

Senator CHILES. Yes. 
Senator BAueus. We want to make sure that the voluntary 

nature of our tax collection system continues, that people voluntar­
ily disclose all relevant information on the taxpayer's tax status to 
the IRS. We don't want any significant chilling effect here. 

--------~ 
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Our concern, obviously, is that while trying to accomplish one 
goal, stamping out organized crinle, we might be causing other 
problems. 

Senator CHILES. Yes. That was not the purpose for the passage of 
the 1976 amendment, though, I think you know. The purpose of the 
Privacy Act was to protect the privacy of taxpayers because at that 
time we were concerned about abuse, primarily from the executive 
branch, from the President targeting somebody and saying, "I want 
you to go after that person." 

That was the purpose. It was not because we were worried about 
a chilling effect at that time. At that time, when they could make 
disclosure and did, I don't know that there was any problem in 
getting the voluntary compliance of the taxpayer. On any event, 
that was not the purpose for passing the act. 

Senator BAueus. Under S. 732, if an agency wants certain in­
formtion from the IRS, what must the agency do in order to get 
that information? 

Senator CHILES. One of the different provisions is that if they 
come across a crime, they now have to blow the whistle, they have 
to notify the Justice Department. 

Senator BAueus. That is not my question. My question really 
goes to what does the agency do, if they want the information, go 

. to the Attorney General's office? 
Senator CHILES. I don't have all of the details, and we will supply 

those to you. But they, in effect, must show that that information 
would be of assistance to them in prosecuting a Federal crime, and 
it is the Justice Department that must show that. They must have 
a hearing before a Federal judge, and the Federal judge must 
determine that he feels that the evidence would be relevant before 
it is released to them. 

Senator BAueus. I did not mean to ask the question with such 
specificity, but it is your understanding that the Federal agency 
must show (a) that the information sought is relevant? 

Senator CHILES. That is right. 
Senator BAueus. And (b) what? 
Senator CHILES. That it shows the commission of a Federal crime, 

and that the information w:ould be relevant to proving that crime. 
Senator BAueus. Under present law, the agency must (a) show 

that there is reasonable cause to believe that a specific criIninal act 
has been committed. 

Senator CHILES. That is right. 
Senator BAueus. And (b) the return and related information is 

probative evidence of that act. 
Senator CHILES. Yes. 
Senator BAueus. And (c) that the information is relevant. 
Senator CHILES. One of the differences now--
Senator BAueus. What are the essential differences? 
Senator CHILES. One of the differences is that now they have to 

show that what the IRS has is the most probative evidence. As we 
said, in many drug transactions, it is not the most probative evi­
dence. So if you have to meet that test, often you cannot meet it. 
So we would strike that, that it has to be the most probative 
evidence. 
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Senator BAUCUS. You may not have this information, but how 
many requests has the Government made under present law to get 
taxpayer return information specifically in order to prosecute some 
organized crime, or some drug crime, but where the judge has 
refused to grant the information? How many times has that oc­
curred? 

Senator CHILES. I don't have that. We can supply some of that for 
you. 

In our hearings, what happened was, and what we found out, we 
had U.S. attorneys testify, and they said that it became so complex 
that when they could not get the information, they quit making 
the requests. They quit attempting to even try. 

The General Accounting Office did look at the number of cases 
that IRS, some 700 or 800 cases, where there was evidence of 
crimes that they were sitting on, that they had not disclosed. 

Senator BAUCUS. Perhaps, if some other witness has the informa­
tion, it would be helpful to know the number of cases where a law 
enforcement official attempted to get the information but where a 
judge denied it. 

Senator CHILES. Our hearing record will show some glaring ex­
amples of where they did attempt to get information and couldn't 
in some cases that were not disclosed. I think you will find, as far 
as the numbers being great, once they couldn't get them, and once 
it took so long-they would tell us time after time that it took so 
long, by the time they could go through the maze, through the 
process, the information was no longer of any value to them be­
cause it was so stale, and they just quit trying. 

Senator BAUCUS. Thank you, Mr. Chairman. 
Senator GRASSLEY. Senator Chiles, I have no further questions. 

Thank you very much for your testimony. 
I will call Commissioner Egger now, and Deputy Assistant Secre­

tary of Treasury David G. Glickman. 
I would also like to tell you, Commissioner Egger, as well as any 

witnesses that come after you that if Senator N unn comes, and he 
desires to be heard immediately, I may ask you to delay your 
testimony to receive his. 

Then, I would also like to ask Senator Baucus if he has an 
opening statement that he wants to make. 

Senator BAUCUS. Thank you, Mr. Chairman, I do have a state­
ment that I would like to have made part of the record in order to 
save time. 

[Opening statement of Senator Baucus follows:] 

- --- ~--~ ---

61 

OPENING STATEMENT OF SENATOR MAX BAUCUS 

BEFORE THE FINANCE SUBCOMMITTEE ON OVERSIGHT OF~THE INTERNAL REVENUE SERVICE 

NOVEMBER 9, 1981 

IRS DISClOSURE IEG!SLATION 

MR, CHAIRMAN, I HAVE ONLY A FEW BRIEF OPENING REMARKS TO 

OFFER, I HAVE ADDRESSED THE LEGISLATION BEFORE US ON A NUMBER 

OF OTHER OCCASIONS, My CONCERNS ARE WELL KNOWN TO THE PARTICIPANTS 

IN THIS HEARING, 

I UNDERSTAND AND RECOG~IZE SENATOR NUNN's POSITION, AND, I 

COMMEND HIM FOR HIS VERY DILIGENT EFFORTS IN TH!S AREA, 

NEVERTHELESS, THE LEGISLATION BEFORE US TODAY DOES TROUBLE 

ME, WE MUST STRIKE, I BELIEVE, A CAREFUL BALANCE BETWEEN INDIVIDUAL 

PRIVACY RIGHTS AND THE NEED FOR EFFECTIVE LAW ENFORCEMENT,' THE 

ISSUE IS WHETHER THE STRINGENT RESTRICTIONS ON THE DISCLOSURE OF 

TAX DATA IN THE TAX REFORM ACT OF 1976 ARE STILL APPROPRIATE, 

THE TAX REFORM ACT OF 1976 PLACED LIMITS ON IRS DISCLOSURE OF 

INFORMATION PROVIDED BY AMERICAN TAXPAYERS,' THE ACT WAS PROMPTED 

BY THE WHOLESALE ABUSE OF TAX INFORMATION BY THE NIXON ADMINISTRATION, 

PRIOR TO 1976, THE IRS OPERATED LIKE A LENDING LIBRARY', No STANDARDS 

WERE APPLIED BY WHICH TO JUDGE THE MANY REQUESTS FOR INFORMATION 

SUBMITTED BY OTHER GOVERNMENT AGENCIES, THE TAX REFORM ACT OF 1976 
SUBSEQUENTLY ESTABLISHED SAFEGUARDS TO PROTECT THE PRIVACY OF 

INDIVIDUAL TAXPAYERS, 

88-137 0-82-,-5 
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I CLEARLY RECOGNIZE THE NEED TO STRENGTHEN OUR NATION'S LAW 

ENFORCEMENT ACTIVITIES, To WHAT EXTENT THE IRS SHOULD ASSUME A 

ROLE IN LAW ENFORCEMENT ACTIVITIES IS THE KEY SUBJECT OF TODAY'S 

HEARING, 

I, FOR ONE, AM DEEPLY TROUBLED ABOUT INCREASING FEDERAL 

INTERFERENCE IN THE LIVES OF PRIVATE AMERICAN CITIZENS',' THE 

IRS HAS VERY BROAD POWERS TO COMPEL THE PRODUCTION OF INFORMATION, 

AND I DON'T BELIEVE THE AMERICAN PEOPLE WANT THE IRS TO BE A GENERAL 

POLICE AGENCY, AMERICANS HAVE VOICED TIME AND AGAIN THEIR 
" 

FRUSTRATION WITH UNDUE GOVERNMENT INTRUSION INTO THEIR LIVES, 

IN THAT REGARD, MY PRINCIPAL CONCERNS WITH THE LEGISLATION 

BEFORE US TODAY ARE TWO-FOLD ,. F I RST~' I AM CONCERNED ABOUT 

PROTECTING OUR SYSTE21 OF VOLUNTARY COMPLIANCE WITH OUR TAX LAWS, 

THAT SYSTEM, AS MANY OF US KNOW, IS UNDER SEVERE STRAIN TODAY, 

SECOND, I AM CONCERNED ABOUT PROTECTING AMERICAN TAXPAYERS FROM 

UNWARRANTED INVASIONS BY THE GOVERNMENT, 

NEVERTHELESS, DESPITE MY RESERVATIONS, MY MIND IS NOT CLOSED 

ON THE TAX DISCLOSURE ISSUE, I BELIEVE THAT SENATOR NUNN HAS 

IDENTIFIED SEVERAL CHANGES WHICH ARE CONSTRUCTIVE AND WOULD SERVE 

TO SmENGTHEN CRIMINAL LAW ENFORCEMENT. 

I, 'THEREFORE, LOOK FORWARD TO TODAY'S HEARING',' 

t{ , 
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Senator GRASSLEY. Thank you very much. 
Commissioner Egger, would you proceed? 

STATEMENT OF HON. ROSCOE L. EGGER, JR., COMMISSIONER 
OF INTERNAL REVENUE, ACCOMPANIED BY DAVID G. GLICK­
MAN, DEPUTY ASSISTANT SECRETARY FOR TAX POLICY, DE­
PARTMENT OF THE TREASURY 

Commissioner EGGER. Thank you, Mr. Chairman. 
I want to say at the outset that some of the comments which I 

will make will go to what is referred to as the administration bill, 
which is a bill assembled by the Justice Department with the 
assistance of other agencies, and which is in the process of being 
introduced. It tracks generally the concepts in S. 732. 

Mr. Chairman, and members of the subcommittee, we are 
pleased to appear before you today to discuss the administration's 
proposals to amend the disclosure and third party summons provi­
sions of the Internal Revenue Code. Accompanying us is David 
Dickinson of the Internal Revenue Service Office of Chief Counsel. 

As you know, ours is a self-assessment tax system that depends 
substantially on voluntary compliance by taxpayers. The Secretary 
of the Treasury has broad authority to require all taxpayers to file 
tax returns and keep records necessary to a determination of their 
tax liability. In addition, the Secretary is authorized to examine 
books, papers, records or other data relevant or material to the 
determination of tax liability. 

These powers are essential to enable the Internal Revenue Serv­
ice to obtain by administrative action information necessary for tax 
administration. The scope and complexity of the tax laws require 
the Service to make a broad range of inquiries of taxpayers, both 
on the returns they file and during examinations and investiga­
tions. 

Last year, we received more than 143 million returns from tax­
payers and conducted more than 2.1 million examinations. We also 
initiated something more than 7,100 criminal investigations. As a 
consequence, the Service probably has more information concern­
ing the lives and affairs of individuals and others than any other 
agency of the Federal Government. 

The needs of nontax law enforcement and those of tax adminis­
tration are in some respects difficult to reconcile. The balancing of 
these considerations is a delicate process. We acknowledge that it is 
difficult to strike a precise balance between the competing policy 
considerations, but believe the balance struck by the administra­
tion's bill is appropriate. 

Perhaps the most fundamental change which the administra­
tion's bill would make is to distinguish between the books and 
records of individuals, on the one hand, and those of entities such 
as corporations, partnerships, and the like, on the other. 

Access to Service information obtained from an individual's 
books and records for nontax related criminal purposes would con­
tinue to require a court order in most cases, whereas information 
from corporate books and records could be obtained by the Depart­
ment of Justice upon request, or furnished to the Department by 
the Service on its own initiative under limited circumstances 
where evidence of nontax crimes was present.' 
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We agree with this distinction. Individuals are entitled to a high 
degree of privacy protection with respect to records which t~ey are 
required to maintain to meet their tax obligations. CorporatIOns, on 
the other hand, generally may not have privacy interests of equal 
importance. 

Furthermore the administration bill has the effect of decentral­
izing from the 'Washington offices. of t?e Department of Just~ce to 
responsible law enforcement offiCIals In the field the authority to 
request information, thus significantly improving the timeliness 
and responsiveness of ~uch requests. .. . 

Another significant Improvement proposed by the admInIstratIOn 
bill is to correct a problem in the existing statute which could be 
interpreted to require law enforcement officials to know in advance 
the content of taxpayer return information before making a re­
quest for disclosure. 

Further, the administration's bill clarifies section 7602 to en­
hance the Service's ability to use administrative summons and to 
access by the Service to grand jury information under rule 6(e) of 
the Federal Rules of Criminal Procedures for tax administration 
purposes. 

We believe that the Administration's bill would also significantly 
improve the summons provisions of the Code by requiring taxpay­
ers who oppose process against third party recordkeepers to contest 
those summons in courts. This change will alleviate unwarranted 
delays in tax examinations and investigations. The administra­
tion's bill would thus reduce a substantial burden on Government 
with no impact on legitimate taxpayer interests. 

Section 6103 permits disclosures of tax information for Federal 
nontax criminal law enforcement purposes, subject to certain safe­
guards, but generally does not permit such disclosures for Federal 
non tax civil enforcement purposes, and permits no disclosures for 
State nontax criminal or civil enforcement purposes. 

With respect to disclosures for nontax criminal law enforcement, 
section 6103 creates a distinction between returns filed by taxpay­
ers and information furnished to the Service by the taxpayer or his 
representative, on the one hand, and information from sources 
other than the taxpayer, on the other. 

In the case of returns and taxpayer return information, the 
Department of Justice and other Federal agencies must obtain a 
court order to obtain this information for nontax criminal law 
enforcement purposes. To obtain the order the Department or 
other Federal agency must show that there is reason to believe 
that a specific criminal act has been committed, that there is 
reason to believe that the information sought is probative evidence 
of a matter in issue, and that the information sought cannot be 
reasonably obtained elsewhere unless such tax information consti­
tutes the most probative evidence. 

In the case of information obtained by the Service from third 
parties, disclosure is permitted to the head of the Federal agency, 
or the Attorney General, the Deputy Attorney General, or an 
Assist<:.-nt Attorney General in response to a written request setting 
forth certain specific information, including the specific reasons 
why the disclosure is or may be material to the nontax criminal 
proceeding or investigation. 
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In addition, the Secretary is authorized to volunteer third party 
evidence of a possible violation of a Federal criminal law to the 
head of the agency charged with enforcing that law. 

As noted, the administration's bill would revise the distinction of 
current law with respect to disclosures of tax information for non­
tax law enforcement purposes. In all cases, access to the tax return 
itself would continue to require a court order. Maintenance of this 
privacy protection with respect to tax returns is, of course, essen­
tial to avoid jeopardizing our self-assessment tax system, a primary 
concern which led the Congress to revise section 6103 in 1976. 

In the case of information obtained by the Service from an 
individual taxpayer which does not appear on his return, such as 
information from his books and records obtained in the course of a 
tax audit, the court order requirement is also retained. Once again, 
this protection is essential to maintenance of our present tax 
system. 

There would be one exception to this rule, however, regarding an 
individual taxpayer's return and his books and records. If the 
Service referred the case to the Department of Justice with a 
recommendation for criminal prosecution, then the taxpayer's 
return and everything else in his file could be made available for 
nontax criminal law enforcement purposes. 

With respect to corporate books and records, and those of other 
entities such as partnerships and trusts, information obtained by 
the Service from these sources would be available to the Depart­
ment of Justice upon written request for non-tax criminal pur­
poses. 

Also, where the Service uncovered evidence of nontax crimes in 
the books and records of these entities, we would be obligated to 
furnish such evidence to the Department of Justice, but only if it 
were first determined that the entity was formed or is operated or 
maintained for a criminal purpose. 

Return and return information disclosed to the Department of 
Justice pursuant to the revised disclosure provisions could be used 
by the Department for law enforcement purposes and, if a further 
court order were obtained, could be disclosed to State and local law 
enforcement officials. 

We believe that these changes to the present disclosure rules 
would enhance Federal and State law enforcement efforts, while at 
the same time protecting essential taxpayer privacy necessary for 
the protection of our tax system. Admittedly, the balance is not 
easy to strike, but we feel that these changes to existing law would, 
in many instances, remove impediments to law enforcement ef­
forts. 

The Service has taken many steps to implement the present 
disclosure statute. Procedures covering disclosure for non-tax crimi­
nal prosecution or investigation were coordinated with the Crimi­
nal Division of the Department of Justice, and the Service assisted 
in the preparation of a manual for U.S. Attorneys for their guid­
ance in obtaining returns and return information. We have trained 
our employees and created Disclosure Officer positions in each 
District, Region, and Service Center to administer disclosure activi­
ties. 
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VIe have also uI?-dertaken . numerpus administrative changes 
whIch have st~eamlIned the dIsclosure process. In particular, we 
have decentralIzed the approval and processing procedures for dis­
closure in order to be more responsive to requests for return and 
r~tlfrn informat~on. I have a~tached to my statement a summary 
lIsting of the actIOns the ServIce has taken to decentralize. 

In addition to decentralizing, the Service has promoted the use of 
section 6103(i)(3) provisions for disclosing non-tax criminal viola­
tions. A series of memoranda to the field, as well as revised 
manual procedures, have been issued which explain and encourage 
the proper use of section 6103(i)(3). 
T~is activity ~ul~inated in a January, 1981, memorandum to all 

RegIOnal CommIssIOners requesting a response within 45 days to 
the Assistant COI?missioner for Compliance outlining the the steps 
that .have or w~ll be taken to foster compliance with section 
6103(1)(3). AnalysIs of the responses to this request identified addi­
tional matters which require clarification, and changes to our 
manual guidelines are currently being made. 

We hav~ .also revised gr~nd j~ry approval procedures to improve 
~)U~ ~apablflt:y for. coope!atI?n Wlt~ other law enforcement agencies 
In JOInt CrimInal InvestigatIOns. Tlmeframes have been established 
for each le,:,el of managerial approval of the request: Ten workdays 
for the ChIef of th~ D~stric~'s Criminal Investigation Division; 5 
workd~y~ for the DIstrict DIrector; 5 workdays for the Regional 
CommIssIOners; and 10 workdays for the Regional Counsel. 
Appr~val authoritl ~or grand jury requests has been delegated to 

our Re~onal Com:r:nssIOners, who may redelegate that authority to 
the AssIstant Regional Com~issioners for Criminal Investigation. 
These approvals must receIve the concurrence of the Regional 
Counsel. ' 

Expansions of existing grand jury authorizations now may be 
app::oved by District Dir~ct?rs with the concurrence of the Deputy 
RegIOnal Coun~el for CrimInal Tax. Finally we are considering a 
furt.her delegatIOn of this authority to the District Directors. 

FInally, I should like to comment on an important clarification 
and amendments which the administration's bill would make to 
sections 7609 and 7602. 

S~cti?n 7609 r~quire~ the S~rvice to provide the taxpayer with 
~ot~ce In connectIOn wIth servI~e of. summ01?-s on certain specified 
thIrd party recordkeepers. Fo llowlng receIpt of this notice the 

t~xpayer has 14 days to notify.the summoned party not to co~ply 
wIth the summons and to furnIsh a copy of that notification to us. 
If th.e taxpayer request~ the summoned party not to comply, the 
SerVIce must then obtaIn a court order to obtain the summoned 
records. 

At the tim~ of it~ enactment,. both the Service and the Depart­
ment of JustIce seriously questIOned whether section 7609 should 
be ~~acted becaus~ thel believed that the provision extended no 
addItIOnal substa!ltIve rights to taxpayers and offered opportunities 
to th?se .who wIshed to delay or defeat tax investigations and 
examInatIOns. 

While ack?ow!edgi:r:g the va~idity of these arguments, Congress 
enacted sectIOn (609 In the belIef that the taxpayer himself would 
be more likely to assert whatever defenses to summons enforce-
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ment were available under existing law than would the third party 
recordkeeper. 

Whatever procedural or substantive protection.s may be afforded 
taxpayers by the third party summons procedure, it is clear from 
the experience of the last 5 years that permitting taxpayers to stay 
compliance by simply sending a written notification to the sum­
moned party imposes a substantial burden on the Federal Govern­
ment that is not justified to protect the legitimate interests of 
taxpayers. 

This has been abused and misused as a means of obstructing and 
delaying tax investigations. In fact, in numerous cases the delays 
have lasted for years, and when an enforcement action is com­
menced, many persons fail to assert their rights in court. 

As a result, the stay of compliance procedure adopted in the Tax 
Reform Act of 1976 frequently serves not only to delay the tax 
investigation but also to waste the limited resources of the Service, 
the Department of Justice, and the courts. 

The administration's bill would modify the stay of compliance 
procedure to place on the person entitled to notice the burden of 
commencing the summons litigation. Thus, any challenge by such a 
person to the summons would have to be made by filing a motion 
to quash in the U.S. District Court. 

The motion to quash would have to be filed within 14 days, the 
same time limitation for such motions as is provided in the Right 
to Financial Privacy Act. This would enable courts to determine at 
the outset whether there was a legitimate issue or whether the 
purpose was merely to delay. 

Section 7602, which authorizes the Service to examine books, 
records and other data, and to compel production of such informa­
tion to determine liability for tax, would be amended in several 
respects. 

First, section 7602 would be amended to permit the Service to 
issue an administrative summons for the sole purpose of conduct­
ing a criminal tax investigation. Under present law, the Service is 
prohibited from enforcing such a summons once it has dete::.·mined 
to make a criminal tax referral to the Department of Justice. The 
present situation has permitted taxpayers to throw needless road­
blocks in the way of proper criminal tax investigations. 

Second, the administration's bill clarifies section 7602 to avoid 
situations which have cccurred recently where our agents, working 
as agents of the Federal grand jury, have devoted enormous time to 
investigation of a taxpayer only to be deprived of the use of the 
information developed by the grand jury. 

This problem arises as a result of several recent court decisions 
which denied the Service access to grand jury information for use 
in civil tax proceedings. The taxpayers involved generally are civil­
ly liable, and the Service, upon entry of a court order under rule 
6(e) of the Federal Rules of Criminal Procedure, should have access 
to information developed by the grand jury to assist in preparation 
for a civil tax proceeding. 

In addition, grand juries frequently uncover evidence of bribes or 
other illegal forms of income that may not have been reported for 
tax purposes. In these situations, the Service has an obvious inter­
est in assuring that appropriate taxes are paid on the illegal 



S2 & u 

68 

income. Thus, it would be proper for the Justice .De~artment ~o 
seek release of grand jury information to the ServIce In such CIr-
cumstances. . 

We believe that these proposed changes in ~e~tlOns 7609 ~nd 7602 
would significantly improve the Service's abIlIty to effectively ad-
minister the Internal Revenue laws. 

Mr Chairman this concludes our prepared statement. We would 
be gl~d to respo~d to any questions which you, or the members of 
the subcommittee, may have. 

[Statement of Commissioner Egger follows:] 

S'rATEMENTS OF ROSCOE L. EGGER, JR., COMMISSIONER OF INTERNAL REVENUE AND 
DAVID G. GLICKMAN, DEPUTY ASSISTANT SECRETARY FOR TAX POLICY 

Mr. Chairman and Members of the Subcommittee: We are pleased t~ appear 
before you today to discuss the Administration's proposals to amend the disclos,!re 
and third party summons provisions of the Internal Revenu~ Code. Accompanymg 
us is David E. Dickinson, of the Internal Revenue Office of ChIef Counsel. 

INTRODUCTION 

As you know, ours is a self-assessment tax system that depends substantially on 
voluntary compliance by taxpayers. The Secretary of the Treasury has broad au­
thority to require all taxpayers to file tax returns and keep record!, necesga~y to a 
determination of their tax liability.l In addition, the Secret~lY IS authorlZe~ to 
examine books, papers, records, or other datare~evant or materIal to the determma­
tion of tax liability.2 These powers are essential ~o enable the Internal R7v.enue 
Service to obtain by administrative action informatlon necessary for tax admInIstra-
tion. . thO S . t ak b d The scope and complexity of the tax laws reqUIre e ervlCe 0 ~ e a r.oa 
range of inquiries of taxpayers, both on t~e returns they file an.d .durmg examma­
tion and investigations. Last year, we receIved more than 1~3 millIon retu~n~ ~om 
taxpayers and conducted more than 2.1 million examinatIOns. We also mItIa~ed 
something more than 7,100 criminal investigati~ns. As a con?eque~ce,. t~e SerVIce 
probably has more information concerning the lIves and affaIrs of mdividuais and 
others than any other agency of the Federal Government. .. . . 

The needs of nontax law enforcement and those of tax ad~InIstr.atIOn. are m ~ome 
respects difficult to reconcile. The balancing of these con~IderatIOns IS a delIcate 
process. We a?knowle~ge t~at it is diffi~ult to strike a precIse balance between. tJ:1~ 
competing polIcy conSIderations, but beheve that the balance struck by the Admmis 
tration's bill is appropriate. .. ., . 

Perhaps the most fundamental change which the Adm~m~t~atIon s bill would 
make is to distinguish between the books ~nd records of .mdiVIduals, <?n the one 
hand, and those of entities such as corpor~tIOns, partner~hII?s,. and, the lIke, un the 
other. Access to Service information obtamed from a;n mdiVIdual. s books and re­
cords for nontax related criminal purposes would contmue to reqUIre a court order 
in most cases whereas information for corporate books and records could be ob­
t.ained by the'Department of Justice upon request <?r furnished to the Del?artment 
by the Service on its own initiative und7r li~ite~ c~rcu~stanc~s :where eVIden~e of 
nontax crimes was present. We agree WIth this dIstmctIon. Individual~ are entitled 
to a high degree of privacy pr?tection ~it~ respect to r~cords whIch they are 
required to maintain to meet theIr tax oblIgatIOns. CorporatIOns, on the other hand, 
generally may not have privacy interests of equal importance. . . 

Furthermore the Administration bill has the effect of decentralIzmg from the 
Washington offices of the Department of J.ustice t~ responsib~e l.aw enfor:cement 
officials in the field the authority to request mformatIOn-thus sIgmficantly Improv-
ing the timeliness and responsiveness of such requests. .. . .. 

Another significant improvement proposed by tJ:1e AdminIstratIQn ~IlliS to correct 
a problem in the existing statute which could be mterpreted to reqUIre l.aw enfor:ce­
ment officials to know in advance the contents of taxpayer return mformatIon 
before making a request for disclosure. . 

1 Section. 6001 of the Internal Revenue Code. (Unless otherwise specified, all references are to 
the Internal Revenue Code of 1954, as amended.) 

2 Section 7602. 
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Further, the Administration's bill clarifies section 7602 to enhance the Service's 
ability to use administrative summons and to access by the Service to grand jury 
information under Rule 6(e) of the Federal Rules of Criminal Procedure for tax 
administration purposes. 

We believe that the Administration's bill would also significantly improve the 
summons provisions of the Code by requiring taxpayers who oppose process against 
third party recordkeepers to contest those summonses in courts. This change will 
alleviate unwarranted delays in tax examinations and investigations. The Adminis­
tration's bill would thus reduce a substantial burden on Government with no impact 
on legitimate taxpayer interests. 

CURRENT LAW 

Section 6103 permits disclosures of tax information for Federal non-tax criminal 
law enforcement purposes, subject to certain safeguards, but generally does not 
permit such disclosures for Federal nontax civil enforcement purposes, and permits 
no disclosures for State nontax criminal or civil enforcement purposes. 

With respect to disclosures for nontax criminal law enforcement, section 6103 
creates a distinction between returns filed by taxpayers ("returns") and information 
furnished to the Service by the .taxpayer or his representative ("taxpayer return 
information"), on the one hand, and information from sources other than the 
taxpayer ("return information") on the other. In the case of returns and taxpayer 
return information, the Department of Justice and other Federal agencies must 
obtain a court order to obtain this information for nontax criminal law enforcement 
purposes. To obtain the order, the Department or other Federal agency must show 
that there is reason to believe that a specific criminal act has been committed, that 
there is reason to believe that the information sought is probative evidence of a 
matter in issue, and that the information sought cannot be reasonably obtained 
elsewhere unless such tax information constitutes the most probative evidence. 

In the case of information obtained by the Service from third parties, disclosure is 
permitted to the head of a Federal agency, or to the Attorney General, the Deputy 
Attorney General, or an Assistant Attorney General in response to a written re­
quest setting forth certain specific information, including the specific reasons why 
the disclosure is or may be material to the nontax criminal proceeding or investiga­
tion. In addition, the Secretary is authorized to volunteer third party evidence of a 
possible violation of a Federal criminal law to the head of the agency charged with 
enforcing that law. 

SUGGESTED REVISIONS TO CURRENT LAW 

As noted, the Administration's bill would revise the distinctions of current law 
with respect to disclosures of tax information for nontax law enforcement purposes. 
In all cases, access to the tax return itself would continue to require a court order. 
Maintenance of this privacy protection with respect to tax returns is, of course 
essential to avoid jeopardizing our self-assessment tax system, a primary concer~ 
which led Congress to revise section 6103 in 1976. 

In the case of information obtained by the Service from an individual taxpayer 
which does not appear on his return, such as information from his books and 
records obtained in the course of a tax audit, the court order requirement is also 
retained. Once again, this protection is essential to maintenance of our present tax 
system. 

There would be one exception to this rule, however, regarding an individual 
taxpayer's return and his books and records. If the Service referred a case to the 
Department of Justice with a recommendation for criminal prosecution, then the 
taxpayer's return and everything else in his file could be made available for nontax 
criminal law enforcement purposes. 

With respect to corporate books and records, and those of other entities such as 
partnerships and trusts, information obtained by the Service from these sources 
w<?ul~ be available to the Department of Justice upon written request for nontax 
crImmal purposes. Also, where the Service uncovered evidence of nontax crimes in 
the books and records of these entities, we would be obligated to furnish such 
evidence to the Department of Justice, but only if it were first determined that the 
entity was formed, or is operated or maintained for a criminal purpose. 

Returns and return information disclosed to the Department of Justice pursuant 
to the revised disclosure provisions could be used by the Department for law 
enforcement purposes and, if a further court order were obtained, could be disclosed 
to State and local law enforcement officials. 
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We believe that these changes to the present disclosure rules would enhance 
Federal and State law enforcement efforts while at the same time protecting essen­
tial taxpayer privacy necessary to protection of our tax system. Admittedly, the 
balance is not easy to strike, but we feel that these changes to existing law would, 
in many instances, remove impediments to law enforcement efforts. 

SERVICE IMPLEMENTATION OF CURRENT LAW 

The Service has taken many steps to implement the present disclosure statute. 
Procedures covering disclosures for nontax criminal prosecution or investigation 
were coordinated with the Criminal Division of the Department of Justice, and the 
Service assisted in the preparation of a manual for U.S. attorneys for their guidance 
in obtaining returns and return information. We have trained our employees and 
created Disclosure Officer positions in each District, Region, and Service Center to 
administer disclosure activities. 

We have also undertaken numerous administrative changes which have stream­
lined the disclosure process. In particular, we have decentralized the approval and 
processing procedures for disclosure in order to be more responsive to requests for 
returns and return information. I have attached to my statement a summary listing 
the actions the Service has taken to decentralize. 

In addition to decentralizing, the Service has promoted the use of section 6103 
(1)(3) provisions for disclosing nontax criminal violations. A series of memoranda to 
the field, as well as revised manual procedures, have been issued which explain and 
encourage the proper use of section 6103 (1)(3). This activity culminated in a Janu­
ary, 1981 memorandum to all Regional Commissioners requesting a response within 
45 days to the Assistant Commissioner (Compliance) outlining the steps that "have 
or will be taken to foster compliance with section 6103 (1)(3)." Analysis of the 
responses to this request identified additional matters which required clarification, 
and changes to our manual guidelines are currently being made. 

We have also revised grand jury approval procedures to improve our capability 
for cooperation with other law enforcement agencies in joint criminal investigations. 
Time frames have been established for each level of managerial aproval of the 
request-ten workdays for the Chief of the District's Criminal Investigation Divi­
sion, five workdays for the District Director, five workdays for the Regional Com­
missioner, and ten workdays for the Regional Counsel. Approval authority for 
Grand jury requests has been delegated to our Regional Commissioners, who may 
delegate that authority to the Assistant Regional Comm.issioners (Criminal Investi­
gation). These approvals must receive the concurrence of the Regional Counsel. 
Expansions of existing grand jury authorizations now may be approved by District 
Directors with the concurrence of the Deputy Regional Counsel (Criminal Tax). 
Finally we are considering a further delegation of this authority to District Direc­
tors. 

CLARIFICATION OF SECTIONS 7609 AND 7602 

Finally, I should like to comment on important clarification and amendments 
which the Administration's bill would make to sections 7609 and 7602. 

Section 7609 requries the Service to provide the taxeayer with notice in connec­
tion with service of summons on certain specified 'third party recordkeepers." 
Following receipt of this notice, the taxpayer has 14 days to notify the summoned 
party not to comply with the summons and to furnish a copy of that notification to 
us. If the taxpayer requests the summoned party not to comply, the Service must 
then obtain a court order to obtain the summoned records. 

At the time of its enactment, both the Service and the Department of Justice 
seriously questioned whether section 7609 should be enacted because they believed 
that the provision extended no additional substantive rights to taxpayers and of­
fered opportunities to those who wished to delay or defeat tax investigations and 
examinations. While acknowledging the validity of these arguments, Congress en­
acted section 7609 in the belief that the taxpayer himself would be more likely to 
assert whatever defenses to summons enforcement were available under existing 
law than wou,ld the third party recordkeeper. 

Whatever procedural or substantive protections may be afforded taxpayers by the 
third party summons procedures, it is clear from the experience of the last five 
years that permitting taxpayers to stay compliance by simply sending a written 
notification to the summoned party imposes a substantial burden on the Federal 
government that is not justified to protect the legitimate interests of taxpayers. This 
has been abused and misused as a means of obstructing and delaying tax investiga­
tions. In fact, in numerous cases the delays have lasted for years and when an 
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enforcement action is commenced, many persons fail to assert their rights in court. 
As a result, the stay of compliance procedure adopted in the Tax Reform Act of 1976 
frequently serves not only to delay the tax investigation but also to waste the 
limited resources of the Service, the Department of Justice, and the courts. 

The Administration's bill would modify the stay of compliance procedure to place 
on the person entitled to notice the burden of commencing the summons litigation. 
Thus, any challenge by such a person to the summons would have to be made by 
filing a motion to quash in United States district court. The motion to quash would 
have to be filed within 14 days, the same time limitation for such motions as are 
provided in the Right to Financial Privacy Act. This would enable courts to deter­
mine at the outset whether there was a legitimate issue or whether the purpose was 
merely to delay. 

Section 7602, which authorizes the Service to examine books, records, and other 
data, and to compel production of such information, to determine liability for tax, 
would be amended in several respects. 

First, section 7602 would be amended to permit the Service to issue an adminis­
trative summons for the sole purpose of conducting a criminal tax investigation. 
Under present case law, the Service is prohibited from enforcing such a summons 
once it has determined to make a criminal tax referral to the Department of 
Justice. The present situation has permitted taxpayers to throw needless roadblocks 
in the way of proper criminal tax investigations. 

Second, the Administration's bill clarifies section 7602 to avoid situations which 
have occurred recently where our agents, working as agents of a Federal grand jury, 
have devoted enormous time to investigation of a taxpayer only to be deprived of 
the use of the information developed by the grand jury. This problem arises as a 
result of several recent court decisions which denied the Service access to grand 
jury information for use in civil tax proceedings. The taxpayers involved generally 
are civilly liable, and the Service, upon entry of a court order under Rule 6(E) of the 
Federal Rules of Criminal Procedure, should have access to information developed 
by the grand jury to assist in preparation for a civil tax proceeding. In addition, 
grand juries frequently uncover evidence of bribes or other illegal forms of income 
that may not have been reported for tax purposes. In these situations, the Service 
has an obvious interest in assuring that appropriate taxes are paid on the illegal 
income. Thus, it would be proper for the Justice Department to seek release of 
grand jury information to the Service in such circumstances. 

We believe that these proposed changes to sections 7609 and 7602 would signifi­
cantly improve the Service's ability to effectively administer the internal revenue 
laws. 

Mr. Chairman, this concludes our prepared statement. We shall be glad to re­
spond to any questions which you and Members of your Subcommittee may have. 

ACTIONS TAKEN IN DECENTRALIZATION OF IRO 6103(i)(I), (2) AND (3) DISCLOSURES 

The following is a list of actions that have been taken to decentralize disclosures 
under IRC 6103(i)(I), (2) and (3): 

1. REVISED DELEGATION ORDER 

A Delegation Order was issued effective June 1, 1980, giving authority to District 
Directors and Assistant District Directors to make disclosure directly to the Depart­
ment of Justice (DOJ) and the heads of Federal agencies under IRC 6103(i)(l) and 
(2). Authority was also delegated to Regional Commissioners to make disclosures of 
possible violations of Federal nontax criminal statutes under IRC 6103(i)(3). On May 
26, 1981, District and Service Center Directors and their Assistants were delegated 
authority to make disclosures under IRC 6103(i)(3). 

2. REVISED IRS MANUAL 

Chapter (28)00 of Internal Revenue Manual 1272, Disclosure of Official Informa­
tion Handbook, has been revised and issued to the field. Significant changes in this 
manual procedure are as follows: 

a. IRS liaison districts were designated specific responsibility for coordinating 
with U.S. Attorneys and other DOJ agencies. 

b. Specific time frames were established for completing processing for both rou­
tine and emergency requests. We have established the requirement that District 
Regional, and National Office officials become personally involved when t.he request 
is not filled with the specified time frames. 
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c. A checklist was developed for use by District Disclosure perso~nel to insure 
through reviewing and processing of ex parte court ~rders an.d wrltten requests 
without delay. In addition, a decision model chart was mcluded m the chapter as a 
guide for processing. .. f DOJ 

d. Instructions were included in the text for processm& specIal requests rom . 
e. Detailed instructions were provided for the processmg of ex part~ court orders 

under IRC 6103(i)(1) and written requests from heads of Federal agencIes under IRC 
6103(i)(2). . . h . 'b'l 

f. The District Dh'ector was identified as the IRS officIal WIt primary responsl 1-
ity for liaison with U.S. attorneys. .. f 

g. New instructions were iI?-cl?ded to provide for the dIsclosure of eVIdence 0 

violations of Federal nontax crImmallaws. . 
h. Instructions concerning referrals to .the Strike Force, DOJ, are changed to 

require that the Region, instead of the NatIOnal Office, make such referrals. 

3. TRAINING OF DISCLOSURE PERSONNEL 

Regional Disclosure Officers received training in the new: p~ocedur!'ls.by May ~980. 
They subsequently returned to their areas and conducted SImIlar trammg for DIsclo­
sure Officers and Specialists from each district. 

4. COORDINATION WITH DOJ 

A meeting was held with the Acting :qirector, Office o~ Legal Support Services, 
DOJ and a representative of the ExecutIve Office of pmted States Attorneys on 
April 23, 1980, and our decentral.iza~ion plan was explamed. SubsequeI?-tly, we have 
held several meetings with officruls m the Office of Legal Support ServIces and they 
have received training about our new procedures. 

5. "HOT LINE;" ESTABLISHED 

A "hot line" has been established between Disclosure Operations Divisi?n !'lnd 
DOJ to handle problems arising during the first 2-3 weeks of our decentralIZatIOn. 

6. PRIORITY REQUESTS TO FRCS 

The IRS Facilities Management Division, which is responsible for coordina~ion 
with Federal Records Centers (FRCs), has agreed to identify IRC 6103(i)(1) and (1)(2) 
requests as priority to FRCs. 

7. DEVELOPMENT OF VIDEO TRAINING TAPE 

In participation with the Tax and Criminal Divisions, DOJ, we have developed a 
training video tape which is designed to stimulate more referrals to DOJ under IRC 
6103(i)(3). This tape is currently being shown to IRS field personnel. 

8. IRS-DOJ COORDINATING COMMITTEE 

We have established an rns-D9J Coordi~a~ing. Com~~t~ee. The Dir.ectores, Disclo­
sure Operations Division and DISclosure LltIgatIo~ DIVlsIO.n are deSIgnated as IRS 
representatives. The committee has ~et several.tIm~s dUrI?g the past months ~d 
will continue to exchange informat:l.On and mamtam a hIgh level of cooperation 
between agencies. 

9. BRIEFING U.S. ATTORNEYS 

Each District Office made contact with their U.S. Attorney(s) office for the pur­
pose of offering to brief them concerning the new procedures. 

10. MONITORING IRS RESPONSE 

Duri~g the balance of fIScal year 1980 we visitied IR~ offices in three of seven 
Regions that recei~e the larg.e~t num~er of rns 6103(1)(1) and (2) requests. The 
remaining four RegIOns were VISIted durmg the fIScal year 1981. 

Senator GRASSLEY. I have questions, and I am sure Senator 
Baucus does, too. . 

Before I ask questions, I would like to ask the fol~owing people, 
who will be testifying, to limit their remarks to 5 mInutes. I make 
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this request. at this point so that you will have an opportunity to 
summarize while you are sitting there. 

Commissioner Egger, how much of a judgment call is involved in 
concluding that tax information constitutes evidence of a violation 
of Federal criminal law? 

Commissioner EGGER. I am not sure. Service personnel by and 
large have very little training or experience in recognizing or 
evaluating evidence of the myriad of crimes for which title 18 of 
the United States Code imposes sanctions. It might be necessary to 
educate our employees on these matters. 

Senator GRASSLEY. Do you have any problem with losing control 
over IRS information once you have released it to a FAderal 
agency? 

Commissioner EGGER. I don't have any real difficulty with that 
since we do release information to Federal agencies in a number of 
instances where the request is appropriate and where the informa­
tion is needed. In every instance where that information is sup­
plied, it is accompanied by a recitation of the obligations of that 
agency to protect that information. 

Mr. Dickinson reminds me that in each instance, we are entitled 
to conduct safeguard examinations of those agencies. That is to say 
if necessary we go to the agency and take a look at the procedure~ 
which they adopt and which they follow for the purpose of safe­
guarding the information. 

Senator GRASSLEY. Under S. 732, the IRS will be required to 
release tax information which may constitute evidence of a viola­
tion of Federal criminal law. What standard will you use to deter­
mine that the information you have constitutes evidence of a 
crime? 

Commissioner EGGER. It will have to be, again, a judgment call 
on the part of the investigating officers, and supervisors. They will 
have to simply apply their knowledge and their skills to analyzing 
the information, together with whatever other information has 
come into their possession in connection with the examination, and 
then make the best judgment call they can. 

Senator GRASSLEY. Will the information assistance requirements 
of S. 732 cause any increase in IRS administrative costs? 

Commissioner EGGER. Let me be sure that I am responding to 
your question. This is the one where we are required to make an 
affirmative jUdgment. 

Senator GRASSLEY. Yes. 
Commissioner EGGER. Yes; I think so. Whenever we are required 

to disclose more tax information for nontax purposes, and particu­
larly where we must carefully examine the information as would 
be the case where nontax criminal offenses might be 'involved, our 
administrative costs will increase. However, one part of this bill is 
the amendment, which I referred to last in my comments the 
changes proposed to sections 7609 and 7602, and we believe that 
the savings in resources in those two instances will probably more 
than offset the additional expenditures. 

Senator GRASSLEY. Either you or Mr. Glickman, do you have any 
revenue estimates for S. 732? 

Comnlissioner EGGER. I don't have any revenue estimates. Pretty 
clearly, the ability of the IRS to work more closely, and to work on 
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a more practical basis with agents of other investigative .agencies 
should enhance the revenues, but we have no way of knowIng what 
that would amount to. 

Senator GRASSLEY. Mr. Glickman. 
Mr. GLICKMAN. Mr. Chairman, I will check to see wI:ether we 

have any. I do not have a~y with me. It m,ay b.e very dIfficult ~o 
obtain an exact revenue estimate for somethIng hke that, but I WIll 
check and see what we can get for this commit~ee.. . 

Senator GRASSLEY. Commissioner Egger, wJlI It be possIble .ror 
the IRS to discern, which of their 143 million pieces of information, 
that an individual is about, for example, to destroy property or 
injure another person, or flee pr~sec?-tion? . . 

Commissioner EGGER. I doubt It SInce eVIdence of these potential 
crimes rarely appears on the face of the return. 

Senator GRASSLEY. You doubt it. 
If there is some, will the IRS report that tendency to the appro­

priate Federal agency? 
Commissioner EGGER. Yes. 
My first answer went to the questioIl: o~ whether or not yve would 

be able to tell, from all of the 143 milhon returns. ObVIOusly we 
don't look that closely at everyone of those returns. There may be 
some in there that we would never see. 

Senator GRASSLEY. Can you administer this affirmative duty of 
the emergency provisions? . . . 

Commissioner EGGER. To the extent that It IS Interpreted as 
requiring that we turn over .informat~on ~hat comes to our atten­
tion in the course of conducting examInatIOns, and ~o o~, yes, that 
should not be a problem. The difficulty would arise If we were 
required to do special or additional investigations, t.hat would take 
resources which we might not have. . .. . 

Senator GRASSLEY. One of the criticIsms of current polIcy IS ~hat 
all applications for information must be routed thr.ough vy ashmg­
ton for approval before presentation to 8: co~rt. Is It posslb~e that 
regional permission could be grante~ or dIstrict? 

Commissioner EGGER. Yes, I beheve I made comments to that 
effect in my testimony. . . 

Senator GRASSLEY. So that is one of the changes In pohcy? 
Commissioner EGGER. Yes, and we are looking at further decen-

tralization. . . 
Senator GRASSLEY. You have instituted decentralIzatIOn, or are 

you looking at decentralization? . 
Commissioner EGGER. Both. We have decentralIzed and are look-

ing at further decentralization. 
Senator GRASSLEY. Senator Baucus. 
Senator BAUCUS. Thank you, Mr. Chairman. .. 
Perhaps I missed it in your testimony, CommISSIOner, ~o what 

degree does the Service want to have the ma~dator~ d,uty lIDposed 
upon it to turn over possible evidence of possIble CrImInal conduct 
to the appropriate Federal agency? . 

Commissioner EGGER. I doubt if it really makes any difference to 
us Senator Baucus. I can't imagine a circumstance in which we 
w~uld come across evidence of a serious crime that we would not 
want to turn over, unless it were a violation of IRC Section 6103. 
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Senator BAUCUS. Under present law, the Service may; at its own 
discretion, turn over evidence of a crime. 

Commissioner EGGER. Only in certain circumstances involving 
evidence obtained from third parties. 

Senator BAUCUS. What about evidence that is not third party 
evidence, but evidence that is obtained from the taxpayer directly 
or from the return? 

Commissioner EGGER. If it comes to us in that fashion, we cannot 
volunteer it. 

Senator BAUCUS. Even if it is an obvious commission of a crime? 
Commissioner EGGER. In an extreme case, obviously we would 

try to find a way to do it. ' 
Senator BAUCUS. But if it is not an extreme case, but an obvious 

case. 
Commissioner EGGER. If it were an obvious case, and so on we 

are practical people and I think we would try to find some w~y to 
make sure that that information came into the hands of the proper 
agency, if it were truly obvious that a serious crime had or was 
about to be committed. 

Senator BAUCUS. So I am asking, as a practical matter how 
much more information under the Nunn bill, would Servide dis­
close affirmatively to the Federal agencies, compared with the 
amount of information that the Service now turns over to the 
appropriate Federal agencies? 

Commissioner EGGER. I can't say how much more. But pretty 
clearly the Department could make written requests for informa­
tion under S. 732 fairly readily, which right now they have to have 
a court order to obtain. 

Senator BAUCUS. What do you understand to be the big problem 
that. Federal !aw ~n.forcement agencies haye in getting appropriate 
IRS Information; IS It the standard for gettmg the information from 
the taxpayer's return, or the taxpayer return information that is 
the biggest problem, or is it the administrative delays that are the 
problem, or is it the third party information? 

What is the practical matter from the law enforcement officer 
point of view? 

Commissioner EGGER. It is really timing as much as anything, 
Senator Baucus. What frequently happens is that our agents work­
ing jointly with agents of another agency, let's say Drug E~force­
ment or something of that sort, develop information in the course 
of the inv~stigation, and we cannot just immediately turn that 
over. A faIrly lengthy procedure must be followed in order to do 
that .. Very f:r:equently the infor~ation is valuable only if it can be 
furnIshed qUIckly, you see. That IS a very large part of it. 

Senator BAUCUS. I will ask again. Is the timeliness problem a 
problem of standards t?~t mu~t be met? Or is the timeliness prob­
lem a problem of admInIstratIve redtape, and bureaucratic delay? 

Commissioner EGGER. To the extent that the problem results 
from redtape, we are doing everything we can to reduce that. The 
present statutory standards do proscribe the disclosure of certain 
information. 

Senator BAUCUS. Let me ask my question again. I understand 
you a;re doing all this, and your answer is really a repetition of my 
questIOn. 
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The question is, To what degree is it one or the other? 
Commissioner EGGER. I just don't know. I am not sure that I can 

answer that. Mr. DICKINSON. Senator Baucus, is that the Internal Revenue 
Service is able to decentralize by adminstrative action, and we 
have done that. The difficulty is that the Department of Justice 
cannot decentralize because the statute requires approval at very 
high "levels here in Washington and S. 732 would permit approval 
at much lower levels. Senator BAUCUS. You are suggesting that the problem is not the 
standard, but the problem is excessive centralization at the Depart-

ment of Justice. Mr. DICKINSON. I understand that it may be a combination of the 
two. The relevancy standards of section 6103(D--

Senator BAUCUS. Do you know the degree to which this problem 
is excessive centralization, on the one hand, or is the impossibly 
high standard to meet, on the other? 

Mr. DICKINSON. No, I do not. 
Senator BAUCUS. Let me ask you the same kind of question in a 

different area. To what degree is the problem the unavailability of 
p~obative evidence sought by the Federal law enforcement agency 
dIrectly from IRS, on the one hand, compared with the situation 
where the Federal law enforcement agency is trying to get third-
party information? You may not be in a position to answer that. But if you do have 
a good feel for that, I would appreciate your answer. If you can't, 
we will ask somebody else to answer that. 

Commissioner EGGER. Let U3 inquire of our associates, and if we 
can, we will supply that information for the record. 

Mr. DICKINSON. This information should be available from the 
Justice Department. Senator BAUCUS. The obvious puint there, I am concerned that 
t.he bill, S2nator Nunn's bill, might be a sledge hammer to kill a 
fly. In th~ meantime, the sledge hammer is going to possibly catch 
a lot of Innocent people, and cause a lot of excessive problems. 

I am trying to find the right scalpel, rather than the ax, to try to 
solve the problem, so we can catch these drug offenders and the 

criminals. 
Thank you very much. 
Senator GRASSLEY. Thank you very much, Commissioner Egger 

and your staff. It is now my pleasure to call to the witness table the Deputy 
Attorney General, Edward C. Schmults. You may proceed with 
your testimony, and if you want the entire statement to be printed 
in the record, it will be. 

STATEMENT OF EDWARD C. SCHMULTS, DEPUTY ATTORNEY 
GENERAL, DEPARTMENT OF JUSTICE 

Mr. SCHMULTS. Thank you very much, Mr. Chairman. 
I would like the entire statement printed in the record. I have 

attempted in the past few minutes to shorten it substantially so 
there will be parts of it to which I will not refer. ' 

It is a pleasure to have the opportunity to testify today on behalf 
of the Department of Justice regarding disclosure of tax informa-

a 
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t~on for use in nontax criminal A tIon today is submitting its ow~ases.. s you know, the administra-
amendments for consideration b :~rICS of proposed tax disclosure 

Gener.ally, the amendments t~at e ongress. 
732, wh~ch was approved by the S we propose parallel those in S. 
EconomIc Recovery Tax Act of 1 enate as an am~ndment to the 
re~ommendations of the Attorne 9~1, and, are consIstent with the 
CrIm~, ~ochaired by Judge Grifrf Bellralds Task Force on Violent 
of IllInOIs. In e an Gov. James Thompson 

Our proposal is broader than S 732 . 
addresses needed changes in the ~ th' d however,. In that it also 
~even.ue Service obtains inform . e 0 s by ~hIch the Internal 
~nvestIgation of tax crimes W b af~on f1:' use In connection with 
Information issues arising u~dee I~he t Tat both of these access-to-
should be tre!lted together. r e ax Reform Act of 1976 

I!l connectIOn with any con . d '.... . ~o Information, I believe the SI era:IOh o~ law en.forcement access 
In mInd. re are wo pOInts whIch must be kept 

F~rst, law enforcement agencie!;! are . . . 
lectlng and processing entities Wh prID?-arIl~ Information col-
task falls to law enforcement ~ffici en a crIme IS committed, the 
facts necessary to establish the . als tl gather and assemble the 
information so collected is ulti va~Ilus e ements of the offense. The 
th!lt )ustice can be administe~d e-l presented to courts of law so 
crImInal trial, has the burden ~f eca~se the Government, in a 
0ffen~e beyond a reasonable doubt [hovIng every element of the 
tIon IS even more inlportant th~n .e need for a~c~ss to informa-

Co.u~ts are keenly aware of th' In normal. CIVIl proceedings. 
admInIstration of justice, and he Impo~~nce of Information to the 
upon access to information Evidve tVOIded. C!eatIOn of restraints 
common law, for example 'h

r 
en tlabY prIVIleges established at 

over the past century. ,ave no een dignificantly expanded 

The Supreme Court has often t d . case~, that restraints u on acc sate! both ~ civil and criminal 
created nor expansivelyP constr~:d to fIfor~atIOn are not lightly 
truth that is at the heart of ever c d~ . ley Impe~e the search for 

Our adversary criminal ju t· y JU ICla proceedmg. 
ment agencies have reasonabl~ce system ~equires that law enforce­
fulfill their responsibilities to th acceb~·to Information if they are to 
Th~ s.econd point I would make

Pu I~ .. restrIctIOns upon law enforce ~'rrehmmary. to any discussion of 
Federal law enforcement ag m~n aicess to Information, is that 
documents. than ever before r~cles r~ y much .m<?re heavily upon 
~ypes of CrIminal cases now rec <;>U.r hlst?ry:. ThIS IS a result of the 
Investigation and prosecution elvIng PrIOrIty attention for Federal 

. As th~ Attorney General has stat d 1 • J nlz~d crIme, public corruption fr de, D;a.rcotlCs crafficking, orga-
Vl:'hI~e-.collar crime are foremo~t t U ~galfst the Government, and 
tIce s ll;tvesti&"ative and prosecuto ~rfe sdo the Department of Jus-

The InvestIgation and ~Ia en eavors. 
offenses require more f~~~~ec~tIOn of such sophisticated criminal 
tf~n-and particulary financi:l d~~or;h to tdocumenta~y informa­
o en can be proved purel on th b . an 0 street CrImes which 
While formerly law enfor%ement e ffa~Isl of eyewitne.ss testimony. o ICla s only occasIOnally relied 
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on documentary records, a Federal case today is seldom developed 
without access to documents. 

r£he problems posed by enactment of the tax disclosure restric­
tions of 1976 have been well documented in hearings during the 
96th Congress before several congressional committees, most nota­
bly the Senate Permanent Subcommittee on Investigations and this 
subcommittee. 

While some of the more shocking findings made during those 
hearings have been mitigated as a result of adminstrative steps 
taken by the Internal Revenue Service ~nd the Department of 
Justice, legislative reform remains urgent. 

In summary, at a time when Federal investigative and prosecu­
torial efforts are increasingly directed toward sophisticated nontax 
crimes in which tax information is freql "'ntly needed, law enforce­
ment access to such information has been precipitously curtailed. 

In 1975, before tax disclosure restrictions wel~ enacted, Federal 
investigators and prosecutors sought tax information on approxi­
mately 1,800 occasions. In fiscal year 1980, that figure had plum­
meted to 255, or about 14 percent of the 1975 level. 

Even after significant efforts by the Department of Justice to 
increase use of tax information in appropriate cases, the request 
figure of fiscal year 1981 was only 350. As surveys of Federal 
prosecutors have shown, this decline is attributable in principal 
part to the complexity of tguc disclosure procedures. 

Turning to the specific reforms we suggest, let me proceed 
through the legislative proposal submitted by the administration, 
highlighting the most significant provisions and noting variations 
between the administration bill and S. 732 which is pending before 
the subcommittee. 

The fundamental safeguards of taxpayer privacy enacted in 1976 
are preserved in the administration bill. The effort throughout 
both proposals, that is the administration bill and S. 732, is to 
eliminate counterproductive procedures and to conform the lan­
guage of the statute to actual practice. 

Both proposals seek to simplify the definitions applicable to re­
quest for information needed in connection with nontax cases. In 
place of the series of four confusing definitions in existing law, 
both bills use two new definitions which conform to the two proce­
dures by which the information is obtained. 

The first category of information, return information, consists of 
all returns and accompanying schedules together with all informa­
tion furnished by an individual taxpayer such as during an IRS tax 
audit. As under existing law, this return information could be 
disclosed only p_ursuant to court order, based upon a showing of 
objective reasonableness. 

The second category of information, nonreturn information con­
sists of information obtained from ,Jources other than an indi~idual 
taxpayer, or in the case of legal entities, from information fur­
nished by the legal entity, other than the information supplied on 
the tax return itself. This nonreturn information may be disclosed 
pursuant to formal request, a written request that is, by designated 
Federal law enforcement officials or, in the case of an entity 
formed or being operated with the purpose to violate Federal crimi­
nal law, pursuant to an IRS initiated report of nontax crime. 

... 

I 
I 

79 

Both S. 732 and the administration's bill seek to streamline 
procedures by which Federal prosecutors obtain court orders for 
disclosure of return information. Improvements include the elimi­
nation of the requirement that officials in Washington .authorize 
any application to a court for a disclosure order. This will reduce 
needless delay. 

Both bills authorize U.S. magistrates, in addition to district 
judges, to decide applications or issue disclosure orders. Magis­
trates are currently empowered to issue analogous orders such as 
search warrants. 

Both proposals also modify the requirements for court orders to 
make statutory standards comply with actual judicial practice. This 
will avoid prospects for inconsistent judicial results and the chill­
ing effects of the rigorous statutory language but will have no 
adverse impact upon privacy interests as it merely represents a 
codification of existing practice in our view. 

The administration's proposal departs from S. 732 in two respects 
with regard to court orders. First, our bill makes it clear that a 
court order authorizes disclosure of both return and nonreturn 
information. In other words, if a prosecutor is able to make the 
showing required to secure the more stringently protected tax in­
formation, he should, without the necessity of filing a separate 
written request, be able to secure related nonreturn information. 

Second, our bill expressly authorizes entry of a disclosure order 
upon a showing of reasonable cause to believe that tax information 
may be relevant to locating a person who is a fugitive from justice 
and for whom a judicial arrest warrant has been issued. Tax infor­
mation often provides valuable leads that assist in determining the 
whereabouts of fugitives. 

Both bills also seek to simplify the procedure by which law 
enforcement officials request nonreturn information. Rather than 
requiring an official in Washington to file a request, the amend­
ments to section 6103(i)(2) would permit Federal prosecutors in the 
field to file written requests. As in the court order area, the stand­
ards for such a request are modified to conform the language of the 
statute to present practice. 

The one difference between S. 732 and the administration's bill 
in this area is that S. 732 would authorize investigative agents in 
the field to file (i)(2) requests, whereas under the administration's 
bill, only the head of an investigative agency, for example, the 
Director of the FBI or the U.S. Secret Service, could. request (i)(2) 
information; otherwise request would be filed by supervisory-level 
Federal prosecutors. 

Both bills would seek to encourage IRS reports of nontax crime 
by making such referrals mandatory rather than discretionary. 
Moreover, both would increase the number of such reports by 
providing that the referral of a taxpayer's file to the Department of 
Justice for criminal tax prosecution may be accompanied by refer­
ral of any information evidencing nontax crime. 

Those who violate our tax laws should not benefit from restric­
tions enacted to protect those who honestly report their incomes . 
The administration bill, however, would prohibit the Secretary 
from reporting non tax offenses based upon information provided by 
or on behalf of legal entities except where the Secretary has rea-
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sonable cause to believe the legal entity was formed or is being 
operated or maintained with a purpose to facilitate or engage in 
Federal criminal activities. 

Thus, if the IRS, in the process of auditing a sham corporation or 
business being used to facilitate narcotics trafficking or organized 
crime, uncovers evidence of nontax crime in the business' books 
and records, that information would be reported to the Department 
of Justice. To the extent of an IRS audit of a legitimate business or 
other legal entity, the rule applicable to individuals would apply, 
no disclosure except as initiated by Federal law enforcement agen­
CIes. 

Both bills also propose new subsections of 6103(i) to permit Fed­
eral prosecutors to redisclose tax information to State and local 
prosecutors in carefully circumscribed situations. Upon application 
by a Federal official and entry of a court order finding reasonable 
cause to believe the tax information is relevant to a State felony, 
the information would be disclosed to appropriate State or local 
prosecutor for use solely in the investigation or prosecution of the 
State felony offense. 

I would like to underscon' :~hat that provision will be applicable 
only where the Federal prosecutor already has the tax information 
for use, presumably, in a Federal nontax crime, and then discovers 
it would be relevant to a State felony. In such a case, the Fede~:al 
prosecutor would go to court and seek a court order permitting 
redisclosure. So this is not a gaping hole that would permit State 
and local prosecutors to get tax information willy-nilly. This is a 
very carefully circumscribed provision. 

On foreign intelligence, the administration's bill, but not S. 732, 
would authorize disclosure of tax information for use in connection 
with foreign positive or counterintelligence investigations directed 
at specifically enumerated activities involving foreign powers. This 
procedure is similar to the analogous provision of the Financial 
Privacy Act, but is more carefully limited in that it requires a 
personal certification by the Attorney General. The disclosures 
sought pursuant to this provision would be reported regularly to 
the House and Senate Intelligence Committees. 

In conclusjQn, we believe that the amendments the administra­
tion is proposing leave intact the basic privacy protections in­
scribed in 1976. It is crucial that the disclosure and access to the 
information provisions of the Tax Reform Act of 1976 reflect a 
judicious balance between the legitimate competing interests of 
taxpayer privacy and tax administration on the one hand, and the 
public interest in the proper administration of justice on the other. 

The administration has concluded, based on experience of almost 
5 years that the tax disclosure restrictions have been in force, that 
there exists a clear and compelling need for adjustment in the 1976 
law. On behalf of the administration and of law enforcement offi­
cials, I urge your prompt and careful attention to the proposals we 
have submitted. 

Thank you very much, Mr. Chairman. 
[Statement of Mr. Schmults follows:] 
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Mr. Chairman and Members of the Subcommittee: 

It is a pleasure to have the opportunity to testify today on 

behalf of the Department of Justice regarding disclosure of tax 

information for use in nontax criminal cases. As you know, the 

Administration today is submitting its own series of proposed tax 

disclosure amendments for consideration by the Congress. 

Generally, the amendments we propose parallel those in S. 732 

(which was approved by the Senate as an amendment to the Economic 

Recovery Tax Act of 1981) and are consistent with the recommenda-

tions of the Attorney General's Task Force on Violent Crime co-

chaired by Judge Griffin Bell and Governor James Thompson. Our 

proposal is broader than S. 732, however, in that it also 

-addresees needed changes in the methods by which the Internal 

Revenue Service obtains information for use in connection with 

investigation of tax crimes. We believe that both of these 

access-to-information issues arising under the Tax Reform Act of 

1976 should be treated together. 

TAX DISCLOSURE RESTRICTIONS IN PERSPECTIVE 

In connection with any consideration of law enforcement 

access to information, I believe there are three pOints which 

must be kept in mind. First, law enforcement agencies are 

primarily information collecting and processing entities. When a 

crime is committed, the task falls to law enforcement officials 

to gather and assemble the facts necessary to establish the 

various elements of the offense. The information so collected is 

ultimately presented to courts of law so that justice can be 

administered. And because the government, in a criminal trial, 

has the burden of proving every element of the offense beyond a 

reasonable doubt, the need for access to information is even more 

important than in normal civil proceedings. 

\ , , 
~\ 
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Courts are keenly aware of the importance of information to 

the administration of justice and have avoided creation of 

restraints upon access to information. Evidentiary privileges 

established at Common Law, for example, have not been significantly 

expanded over the past century. The Supreme Court has often 

stated in both civil and criminal casesll that restraints upon 

access to information are not lightly created nor expansively 

construed as they impede the search for truth that is at the 

heart of every judicial proceeding. Our adversary criminal 

justice system requires that law enforcement agencies have 

reasonable access to information if they are to fulfill their 

responsibilities to the public. 

The second point which I would make preliminary to any 

discussion of restrictions upon law enforcement access to 

information is that federal law enforcement agencies rely much 

more heavily upon documents than ever before in our history. 

This is a result of the types of criminal cases now receiving 

priority attention for federal investigation and prosecution. As 

the Attorney General has stated, narcotics trafficking, organized 

crime, public corruption, fraud against the government and white-

collar crime are foremost targets of the Department's investigative 

and prosecutorial endeavors. The investigation and prosecution 

of such sophisticated criminal offenses require more frequent 

resort to documentary information -- and particularly financial 

data -- than do street crimes which often can be proved purely on 

the basis of eyewitness testimony. While formerly law enforcement 

11 E.g., Herbert v. Lando, 441 U.s. 153, 175 (1979), 
United ~~~~~~ v. ~~ns, 446 U.S. 620, 627-28 (1980). 
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officials only occasionally relied on documentary records, a 

federal case today is seldom developed without access to documents. 

Third and finally, I would note that, when we discuss 

restrictions upon law enforcement access to tax information, we 

must be mindful of the network of statutory restraints that 

currently obtain. The Privacy Act of 197~, EI for example, 

restricts access to information in systems of records held by 

other federal agencies. The Right To Financial Privacy Act of 

1978 11 restricts law enforcement access to information held by 

depo,sitory institutions and credit card issuers. The Fair Credit 

Reporting Act !I restricts law enforcement access to credit 

information held by credit reporting agencies. 

Unfortunately, the various procedures and requirements with 

which law enforcement officials must comply in order to secure 

access to these various classes of documentary information are 

not uniform. As a result, criminal investigators and prosecutors 

must negotiat"e a labyrinth of varying procedural requirements in 

order to secure access to the different types of information 

needed to prosecute a complex criminal case. Although we do not 

suggest that this subcommittee should or can deal effectively 

21 Generally, information is available only pursuant to formal 
law enforcement request or court order,S U.S.C. 552a(b). 

31 Information is subject to an elaborate series of overlapping 
restraints which vary depending upon the form of process 
utilized, 
12 U.S.C. 3401-3422. 

41 Credit reports are available for law enforcement purposes only 
pursuant to court order, 15 U.S.C. 1681(b)(1). 

------------- -~ 
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with this larger issue of uncoordinated restrictions upon law 

enforcement access to i f t" norma J.on, we do hope that you will keep 

its existence in mind when considering our proposals to alleviate 

what we believe to be the needlessly complex, cumbersome, and 

ambiguous provisions of the Tax Reform Act of 1976. 

THE PROBLEM AND ITS MANIFESTATIONS 

The problems posed by enactment of the tax disclosure 

restrictions of 1976 have been well documented in hearings during 

the 96th Congress before several CongressJ."onal Committees, most 

notably the Senate Permanent SubcommJ.·tee on Investigations and 

this Subcommittee. 

made 

While some of the more shocking findings 

during those hearings have been mitigated as the result of 

administrative steps taken by the Internal Revenue Service and 

the Department of Justice, 1 "1 t" egJ.s a J.ve reform remains urgent. 

In summary, at a time when federal investigative and 

prosecutive efforts are increasingly directed toward sophisticated 

non tax crimes in which tax information" f J.S requently needed, law 

enforcement access to such information has been precipitously 

curtailed. In 1975, before tax disclosure restrictions were 

enacted, federal investigators and prosecutors sought tax 

information on approximately 1,800 occasions. 

figure had plummeted to 255 -- about l~% of the 

In FY 1980, that 

1975 level. 

, of Justice to Even after significant efforts by the Depa"tment 

increase use of tax information " J.n appropriate cases, the request 

figure of FY 19B1 was only 350. As surveys of federal prosecu-

tors have shown, this decline is attrJ."butable ~n .... principal part 

to the complexity of tax disclosure procedures. 

---~---- ----------
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Moreover, the tax disclosure restrictions of 1976 obstruct 

effective cooperation between the Department of Justice and the 

Internal Revenue Service. For example, the number of Organized 

Crime Strike Force cases initiated by the Service was 620 in FY 

1975; that number had fallen by almost two-thirds in FY 1978. In 

many cases IRS agents have uncovered evidence of serious nontax 

federal crimes unknown to federal law enforcement agencies and 

have reported these offenses to IRS headquarters. The reported 

crimes, however, go unpunished because of the disclosure 

restrictions of the 1976 law. Finally, although nontax crimes 

frequently involve tax violations as well -- tax compliance among 

criminals is notoriously low -- the Tax Reform Act of 1976 

severely inhibits joint tax-nontax investigations resulting in 

duplication of investigative effort. 

In summary, we believe that the 1976 tax disclosure restrictions 

have had a substantial adverse impact upon federal law enforcement 

efforts. In fact, as among the nineteen criminal justice 

legislative initiatives which the Administration has endorsed we , 
believe reform of tax disclosure laws is of paramount importance 

in constructing an effective assault on narcotics trafficking, 

organized crime and other offenses inv01ving large sums of money. 

HIGHLIGHTS OF PROPOSED DISCLOSURE AMENDMENTS 

Turning to the specific reforms we suggest, let me proceed 

through the legislative proposal submitt~d by the Administration, 

highlighting the most significant prOVisions and noting variations 

between the Administration bill and S. 732 which is pending 

before the Subcommittee. At the outset, I believe both our bill 
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and S. 732 are accurately characterized as proposals to "fine­

tune" eXisting law. The fundamental safeguards of taxpayer 

privacy enacted in 1976 are preserved. The effort throughout 

both proposals is to eliminate counterproductive procedures and 

to conform the language of the statute to actual practice. 

DEFINITIONS 

[26 U.S.C. 6103(b)] 

Both proposals seek to simplify the definitions applicable 

to requests for information needed in connection with non tax 

cases. In place of the ,series of four confusing definitions in 

existing law, both bills use two new definitions which conform to 

the two procedures by w~ich information is obtained. The first 

category of information, "return information," consists of all 

returns and accompanying schedules together with all information 

furnished by an individual taxpayer as during an IRS tax audit. 

As under existing law, this "return information" could be 

disclosed only pursuant to court order based upon a showing of 

objective reasonableness. The second category of information __ 

"nonreturn information" -- consists of information obtained from 

sources other than an individual taxpayer, or, in the case of 

legal entities, from information furnished by the legal entity 

other than the information supplied on the tax return itself. 

This "nonreturn information" may be disclosed pursuant to formal 

written request by designated federal law enforcement officials 

or, in the case of an entity formed. or being operated with a 

purpose to violate a federal criminal law, pursuant to an IRS­

initiated report of nontax crime. 
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One difference between S. 732 and the Administration 

definitions is that S. 732 would change the definitions for all 

the various subsections of Section 6103. Because the thrust of 

these tax disclosure amendments is to facilitate appropriate law 

enforcement access to tax information, the Administration's bill 

is written in such a way as to limit the application of the new 

definitions to sUbsection 6103(i) governing access to tax 

information for nontax criminal cases. This avoids any unnecessary 

administrative burden upon the IRS and other agencies which use 

tax information pursuant to other subsection of 6103. In 

addition, S. 732 would require the IRS to disclose evidence of 

nontax crimes obtained, e.g., from an audit in the case of even a 

legitimate corporation or other entity -- an aspect which we 

believe is not essential for sound law enforcement and could have 

serious repercussions on the relationship of the IRS to legitimate 

business concerns. 

COURT ORDER PROCEDURES 

[26 U.S.C. 6103(i)] 

Both S. 732 and the Administration bill seek to streamline 

procedures by which federal prosecutors obtain court orders for 

disclosure of "return information." Improvements include 

elimination of the requirement that officials in Washington 
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authorize any application to a court for a disclosure order. 

This will reduce needless delay. BQth bills authorize United 

States Magistrates, in addition to District Judges, to decide 

applications or issue di~closure orders. Magistrates are 

currently empowered to issue analogous orders such as search 

warrants. Both proposals also mOdify the requirements for court 

orders to make statutory standards comply with actual jddicial 

practice: This will avoid prospects for inconsistent judicial 

results and the chilling effects of the rigorous statutory. 

language but will have no adverse impact upon privacy interests 

as it is merely a codification of eXisting practice. 

The Administration's proposal departs from S. 732 in two 

respects with regard to court orders. First, our bill makes 

clear that a court order authorizes disclosure of both "return" 

and "nonreturn" information. In other words, if a prosecutor is 

able to make the showing required to secure the more stringently 

protected tax infor;natj.on, he should --'without the necessity of 

filing a separate written request __ be! able to secure related 

nonreturn information. Second, our bill expressly authorizes 

entry of a disclosure order upon a Showing of reasonable cause to 

believe that tax information may be relevant to locating a person 

who is a fugitive from justice and for whom a judicial arrest 

warrant has been issued. Tax information often provides valuable 

leads that assist in determining the whereabouts of fugitives . 
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FORMAL REQUEST PROCEDURE 

[26 U.S.C. 6103(i)(2)] 

Both bills also seek to simplify the procedure by which law 

enforcement officials request nonreturn information. Rather than 

requiring an official in Washington to file the request, the 

amendments to §6103(i)(2) would permit federal prosecutors in the 

field to file written requests. As in the court order area, the 

standards for such a request are modified to conform the language 

of the statute to present practice. 

The one difference between S. 732 and the Administration 

bill in this area is that S. 732 would authorize investigative 

agents in the field to file (i)(2) requests. Under the Adminis-

tration bill, only the head of an investigative agency (~.~., 

Director of the FBI or U.S. Secret Service) or Inspectors General 

could request (i)(2) information; otherwise, requests would be 

filed by supervisory-level federal prosecutors. 

IRS-INITIATED REPORTS OF CRIME 

[26 U.S.C. 6103(i)(3) 

Both bills would seek to encourage IRS reports of nontax 

crime by making such referrals mandatory rather than discretionary. 

Moreover, both would increase the numbers of such reports by 

providing that referral of a taxpayer's file to the Department of 

Justice for criminal tax prosecution may be accompanied by 

referral of any information evidencing nontax crime. Those who 

violate our tax laws should not benefit from restrictions enacted 

to protect those who honestly report their incomes. The Adminis-

tration bill, however, would prohibit the Secretary from reporting 
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nontax offenses based upon information provided by or on behalf 

of legal entities except where the Secretary has reasonable cause 

to believe the legal entity was formed or is being operated or 

maintained with a purpose to facilitate or engage in federal 

criminal activities. Thus if the IRS, in the process of auditing 

a sham corporation or a business being used to facilitate 

narcotics trafficking or organized crime, uncovers evidence of 

nontax crime in the business's books and records, that information 

would be reported to the Department of Justice. To the extent of 

an IRS audit of a legitimate busjness or other legal entity, the 

rule applicable to individuals would apply -- no disclosure 

except as initiated by federal law enforcement agenpies. 

EMERGENCY DISCLOSURES 

[26 U.S.C. 6103(i)(5) 

The Right to Financial Privacy Act of 1978 recognizes that 

there will occasionally be situations in which disclosure of 

financial information is necessary on an expedited basis to avoid 

threats to life, serious property damage or flight from prosecu­

tion. This 1978 law contains a special emergency provision (12 

U.S.C. 3414(a». Both S. 732 and the Administration bill propose 

similar emergency disclosure provisions applicable to tax 

information. 

DISCLOSURES TO STATE AND LOCAL PROSECUTORS 

[26 U.S.C. 6103(1)(7)] 

Both bills also propose new subsections of §6103(i) to 

permit federal prosecutors to redisclose tax information to state 

and local prosecutors in carefully circumscribed situations. 
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Upon application by a federal official and entry of a court order 

finding reasonable cause to believe the tax information is 

relevant to a state felony, the information would be disclosed to 

the appropriate state or local prosecutor for us~ solely in the 

investigation or prosecution of the State felony ofrense. 

FOREIGN INTELLIGENCg ACCESS 

[26 U.S.C. 6103(i)(9)J 

The Admi'nistratlon bill, but not s. 732, would authorize 

disclosure of tax information for use in connection with foreign 

positive or counter-intelligence In~estlgations directed at 

specifically enumerated activities involving foreign powers. 

This provision is similar to the analogous provision of the 

Financial Privacy Act (12 U.S.C. 3414(b» but is more c~refully 

limited in that it requires a personal certification by the 

Attorney General. The rare disclosures sought pursuant to this 

provision would be reported regularly to the House and Senate 

Intelligence Committees. 

OTHER DISCLOSURE PROVISIONS 

[26 U.S.C. 6103(i)(4), (6) and (8)J 

Both bills would revise §6103(i)(4) to clarify that admission 

of tax information into evidence is governed by the Federal Rules 

of Evidence rather than special evidentiary rules applicable 

only to tax information. Both would also authorize disclosure of 

tax information to foreign governments pursuant to mutual 

assistanc~ treaties or conventions. Such international exchanges 

of tax information are already authorized in connection with tax 

matters (§6103(k)(4». 
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Both bills also seek to clarify that joint tax-non tax investiga­

tions are proper under the Internal Revenue Code. 

SUMMONS AND SUMMONS ENFORCEMENT PROVISIONS 

[26 U.S.C. 7602 and 7609J 

In addition to disclosure amendments, the Administration 

bill seeks to facilitate IRS access to the information it needs 

in connection with a purely criminal tax investigation. In the 

summons enforcement area, we propose that the procedures of the 

Internal Revenue Code be revised to conform more closely to those 

of the Right to Financial Privacy Act of 1978. 

The difficulties which the Service faces in these areas are 

enormous and can be substantially resolved without adversely 

affecting privacy interests. As the focus of this hearing is tax 

disclosure, I will not go into more detail with respect to the 

summons-related amendments except to repeat that it is the view 

of the Department of Justice and the Administration that tax 

disclosure and summons amendments should be considered together. 

CONCLUSION 

The foregoing remarks are merely the highlights of our 

proposals. The section-by,.section summary accompanying the 

Administation proposal sets out our position in more detail. In 

addition, representatives of the Department are, of course, 

available to discuss our proposals and the need therefor at the 

convenience of the Members and staff of the Subcommittee. 

We believe that the modest amendments we propose leave 

intact the basic privacy protections which the Congress inscribed 

i~ 1976. It is crucial that the disclosure and access to 

88-137 0-82-7 
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information provisions of the Tax Reform Act of 1976 reflect a 

ju~icious balance between the legitimate competing interests of 

taxpayer privacy and tax administration, on the one hand, and the 

public interest in the proper administration of justice on the 

other hand. This Administration has concluded, based upon 

experience during the almost five years that the tax disclosure 

restrictions have been in force, that there exists a clear and 

compelling need for adjustments in the 1976 law. On behalf of 

the Administration and of law enforcement officials, I urge your 

prompt and careful attention to the proposals we have submitted. 

Thank you. 

--- --------. 
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The Deputy Attorney General 

The Honorable Charles E. Grassley 
Chairman, Subcommittee on Oversight 

of the Internal Revenue Service 
Committee on Finance 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

u.s. Department of Justice 

Office of the Deputy Attorney General 

Washington, D.C. 20530 

i'WV 19 1981 

This is with reference to my testimony on Monday, November 9, 
regarding disclosure of tax information for use in nontax criminal 
cases. During the hearing, I offered to supplement the hearing 
record with respect to the number of occasions upon which appli­
cations for disclosure orders under 6103(i)(1) of the Internal 
Revenue Code have been denied. 

Because statistics maintained by the Department of Justice 
do not record information on (i)(1) applications and the disposition 
thereof, I am unable to provide a definitive answer to the 
question. Attorneys in the Criminal Division of the Department, 
however, indicate that they are aware of three instances in which 
(i)(1) applications were rejected. The first involve4 a federal 
investigation into international narcotics trafficking and 
resulted in a published opinion, Dnited States v. Praetorius, 451 
F. Supp. 371 (E.D.N.Y. 1978). The second denial of which we are 
aware occ;urred in October of this year and involved a federal 
investigation into mail fraud and perjury. The third denial 
occurred this month and involved an investigation of a large-
scale fraud-by-wire scheme. Because these two applications 
relate to ongoing criminal cases, it would be inappropriate for 
me to furnish additional information in this public report. 

In submitting this information, I should once again clarify 
that it is not merely the potential for denial of applications 
which discourages federal prosecutors from seeking tax information. 
Rather, the cumbersome procedures, delay, paperwork and unrealistic 
statutory standards combine to deter federal prosecutors from 
seeking tax information. As a 1980 survey conducted by the Tax 
Division noted, approximately half of all federal prosecutors 
surveyed indicated that they. had sought tax information on only 
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one or two occasions since the Tax Reform Act of 1976 became 
effective because of the cumbersome procedures and delay involved. 
The potential that a federal judge wi~l interpret disc~o~ure 
restrictions in a hypertechnical way 1S merely one add1t10nal 
consideration which discourages prosecutors from seeking tax 
information in appropriate cases. It is because of the multiple 
factors inhibiting federal prosecutors from seeking disclosures 
that the Administration has submitted a comprehensive package of 
amendments which seek to address each of the various impediments 
to reasonable law enforcement access to tax information. 

I trust that the foregoing is responsive to the question 
posed during the hearing and hope that you and your staff will 
not hesitate to let me know if the Department can be of further 
assistance in providing information with respect to the various 
provisions of the Administration proposal. 

~e~\ .~\~~ ~. -"" ,,! ~~ \ \\. , '~"""""~'\i'"," , " 
Edward C. Schmults 
Deputy Attorney General 

Senator GRASSLEY. Has the exact language of the legislation been 
submitted to the Congress? 

Mr. SCHMULTS. It has, we have distributed it to your staff. It got 
up here just today, so I appreciate that you have not had a chance 
to review it. 

Senator GRASSLEY. In regard to your last paragraph, wher~ you 
say, "This administration has concluded, based upon experience 
during almost 5 years," then I go back to the figures you gave us 
that prior to the 1976 act there were 1,800 requests and that had 
gone down to 255 and then through some effort that had gone back 
up to 350. Is ther~ connected witl:- thi~ !in indication. th.at crime .has 
gone up directly related to the InabIl,lty ~o use t~s Informatlol!? 

Mr. SCHMULTS. Mr. Chairman, I don t thmk that It would be faIr 
to say that· crim.e has gone up as a result of the. ina~ility to use the 
information. Our point is, as we all know, Crime 18 a very, very 
serious problem, particularly when you are. talkin~ about drug 
trafficking, as Senator Chiles did, and organIzed crIm~, and ~hat 
access to tax information in a carefully controlled way IS certaInly 
desirable. The proposals that the administration is m~king, in 
effect, would protect the legitimate claims of taxpaye~ privacy and 
would not injure in any way our voluntary tax comphance syst;em, 
but at the same time will make it, in carefully circumSCribed 
situations, easier for the criminal justice agencies to get informa-
tion faster. . 

I think speed is very important here. I believe that the GAO 
study indicated that it took something like 65 days on the ayerage 
to get access to tax information. This is really too long. ~le ~he 
IRS and the Justice Department have made some admlnlst!atlve 
improvements, it just simply isn't necessary, for ~xa~ple, If y<;>u 
are going to a court and the court has to make the flndmgs (that IS, 
you have to establish to the satisfaction of the. court the need. for 
the information) for a request to travel from the field to Washing­
ton, and then have it go back out to the field in order to get to the 
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court. 'Ve see no reason why the U.S. attorney, or the head of a 
strike force, should not have authority to go directly to the court. 

Senator GRASSLEY. I guess I would like to have you state that 
having access or requesting information on 1,800 cases, as com­
pared to 255 for another year, and 350 for the most recent year, is 
related to a need for investigation, as opposed to the things that 
Senator Baucus, for instance, is concerned about, just the fishing 
expedition type of use. 

Mr. SCHMULTS. It is certainly true, and I think my statement 
addresses that point. There is certainly a clear need for this tax 
and financial related information in prosecuting drug dealers, and 
the higher-ups in organized crime. 

I think that the falloff, and the inability of Federal prosecutors­
I should not say inability, but the great difficulty they have in 
obtaining this information, is discouraging to them, and it is some­
thing that we ought not to do lightly. 

A better balance can be struck, and on the basis of 5 years of 
experience, it is our recommendation that, and this is true of 
Senator Nunn's bill as well, the Congress take another look at 
access to tax information and strike a better balance oli the basis 
of the experience we have had with the Tax Reform Act. 

Senator GRASSLEY. Since the concept of S. 732 and the adminis­
tration's proposal is the use of IRS information to assist other 
Federal agencies in enforcing the Federal criminal laws, why is 
there a need to disclose the information to State authorities? 

I know YOu did speak to that in your emphasis on that point, but 
you did not speak directly to the question. 

Mr. SCHMULTS. Certainly, the problem of dealing with crime 
broadly falls primarily on State and local agencies. That is particu­
larly true in violent crime. The point in the' bill is that where a 
Federal prosecutor has tax information, because the target, if you 
will, is suspected of a Federal crime, and has gone to a court or 
otherwise obtained the tax information in a lawful manner, and 
then he ascertains or has reason to believe that in fact the same 
target has committed a State felony, it seems reasonable for the 
Federal Government, having that information in its possession, to 
turn it over only, and I stress this, only to the State attorney 
general or the district attorney, and even then only after the 
Federal prosecutor has gone to a court and established to the 
court's satisfaction that the information ought to be turned over. 

To have this information be in the hands of the Federal Govern­
ment, under the circumstances where there is clear evidence of a 
State felony, and not turn it over to the State to prosecute crimi­
nals would be a very serious mistake in our view. We see no sort of 
privacy or other interests being jeopardized here. We simply ought 
to be making better use of this information to prosecute nontax 
crimes. It is very important. 

Senator GRASSLEY. You are not indicating in any way that an 
individual's Federal tax return would show evidence of criminal 
activity, whereas the State tax return might not? 

Mr. SCHMULTS. That might be true, but my point does not go to 
that question. 
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I do emphasize that the State and local officials cannot make a 
request. This is in the hands of Federal prosecutors. There is no 
history of abuse of this information by Federal prosecutors. 

Senator GRASSLEY. Once the IRS has released information to a 
Federal agency, what restrictions are there in the administration's 
proposal on the redisclosure of the IRS information? 

Mr. SCHMULTS. The restrictions, of course, would subject anyone 
who rediscl0ses tax information in violation of the law to criminals 
and civil penalties. Over and above that, of course, there would be 
administrative and disciplinary proceedings. So there is consider­
able deterrence here, we believe, to assure that tax information is 
not redisclosed to unauthorized persons. 

Senator GRASSLEY. Since Federal investigators and prosecutors 
can obtain almost as much tax information under current law as 
under the administration's proposal, is it your conclusion that Fed­
eral investigators and prosecutors currently are not attempting to 
get relevant tax information because of the administrative steps 
necessary to obtain the information? 

Mr. SCHMULTS. Yes; that is my information. 
Senator GRASSLEY. Would you characterize your problems with 

the current law as not being able to obtain enough tax information, 
or is it not being able to obtain the information in a timely fash­
ion? 

Mr. SCHMULTS. Both, Mr. Chairman. I think that there is evi­
dence that there has been information in the hands of the IRS over 
the years that has not been turned over to criminal justice agencies 
for use in prosecution. Of course, the delay and the procedural 
morass is discouraging to Federal prosecutors. 

On both of those points, both the administration's bill and Sena­
tor Nunn'~' bill do not discard the protections in the Tax Reform 
Act. Taxpayer information will remain very carefully controlled 
under the amendments we are proposing, and that Senator Nunn 
is proposing. We think the safeguards will remain rigid. Indeed, 
many of the changes just conform the law to existing practice. 

Senator Chiles mentioned the catch-22 situation in the law, 
where you really have to prove that the tax information you are 
getting is valuable before you have even seen it, which is an 
impossible standard. The courts by and large have not adhered to 
this standard because they know it doesn't make any sense. So 
courts have been more reasonable than the literal language of the 
law. Several of our changes attempt to address that point, and I 
hope that you would try to keep that in mind. 

Senator GRASSLEY. Generally, at what point during an investiga­
tion wou.ld you like to have IRS information? 

Specifically, how much other information, which may constitute 
evidence of violation of Federal criminal law, would you normally 
have before requesting IRS information? 

Mr. SCHMULTS. Mr. Chairman, that is very difficult to answer as 
it will vary from case to case. 

It is clear that you do need some other evidence because you 
must have, in fact, an allegation of criminal conduct to make the 
formal request or to go into court. So presumably there will al­
ready be some Federal investigation underway based on nontax 
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reliable~ that a specific crime has been, is being, or will be commit­
ted. That is essentially the same in the present law and in our bill. 

Two, the information is sought exclusively for use in a Federal 
criminal investigation or proceeding concerning such crime. 

Three, here is, I think, the corresponding standard-"There is 
reasonable cause to believe that the information may be relevant 
to a matter relating to the commission of such criminal act." That, 
in our view, is lar.gely what the courts have done anyway, but it is 
helpful to clarify this in the law to prevent differing judicial inter­
pretations. 

Senator BAUCUS. Since this is what the courts have done 
anyway--

Mr. SCHMULTZ. In most cases. 
Senator BAUCUS. If that is what the courts have done anyway in 

most cases, then logically the problem is not so much the standard 
as it is the bureaucratic delay. 

Mr. SCHMULTS. Yes and no. This is a problem. I am not saying 
this is not a problem. I am saying that it makes senge to conform 
the law. It is helpful to prosecutors out there in the field to know 
what they can obtain and what they have to show. 

Senator BAUCUS. Assuming that the judges--
Mr. SCHMULTS. And it is helpful to the judges, yes, sir. 
Senator BAUCUS. Assuming that the judges are practicing com­

monsense. 
Mr. SCHMULTS. I wish that we could assume that in all cases. 
Senator BAUCUS. Again, assuming it is the case that the adminis­

tration's bill is largely writteJ;l to conform the law with the present 
practice, again I pose the question, doesn't it seem that the greater 
problem lies in the excessive centralization of the Justice Depart­
ment procedures, or some other area than the standard? 

Mr. SCHMULTS. Excessive centralization is required now by the 
present law. That is the next change that you have asked about a 
revision of the procedures. 

We think it would be desirable to change those procedures, so 
that the requests to courts do not have to come here to Washington 
to Main Justice, but instead can go directly to the court at the 
initiation of a U.S. attorney, or the head of a strike force. 

I mentioned before the need for speedy access. Under current 
law, a request for tax information in fact has to come to the 
Department of Justice and be authorized by the Assistant Attorney 
General, for the most part, in the Criminal Division. It takes a lot 
of time, and we would like to shorten and cut that process, bearing 
in mind that it still has to go to a court. A judge still has to be 
satisfied that the criteria have been met, and that is basically the 
taxpayer's protection here. 

Senator BAUCUS. Do you know in how many cases a Federal law 
enforcement officer has requested certain taxpayer return informa­
tion or returns themselves, where that law enforcement officer, 
since 1976, was declined? 

Mr. SCHMULTS. No, sir. I heard you ask that of Senator Chiles. 
We will attempt to get that for you, if we keep information that 
way, and we will provide it for the record. 

Senator BAUCUS. I understand, too, the administration position is 
that not only judges but magistrates should have this authority? 
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Mr. SCHMULTS. Yes, sir. 
Senator BAUCUS. Why is that? 
Mr. SCHMULTS. Magistrates can issue search warrants and we 

rea.lly ~on't see any di.fference betwe~n issuing a search' warrant, 
-yvhICh In. many.ways IS a lot more Intrusive than obtaining tax 
InformatIOn WhICh has already been provided to one Federal 
agency, the I~S. So we think .that it I?akes ~ense to have magis­
trates authorIze access to tax InformatIOn. It IS, again, part of the 
need for speed, and so forth. 

Senator BAUCUS .. To what degree is the problem of Federal law 
enforce~ent agen~Ies, the :problem they face, the inability for them 
to get thIrd party InformatIOn, or is it more the inability of them to 
get taxpayer return information directly from the taxpayer or from 
the IRS? 

Mr. SCHMULTS. As to which one is more important than the 
other, I d?n't really know. Of course, that would vary from case to 
case, and In the abstract, I cannot answer the question. 

Senator BAUCUS. The main reason for this bill is because the 
dope peddlers are getting away with peddling dope. 

Mr. SCHMULTS. Right. 
Senator BAUCUS. So we are trying to stop that. 
Mr. SCHMULTS. Yes, and organized crime as well. 

. Senator BAUCUS. In .a~ effo~t to try to stop that, how important 
IS the problem of obtaInIng thIrd party information by the Federal 
law enforcement agencies, the EDA or whoever? Is it 90-10 or is it 
both? . 

Mr .. SCHMULTS. It is certainly a major problem, which one is 
more Important than the ot~er, I would not ~e prepared to quanti­
fy t~at .. They are bo~h very Important. CertaInly, third party infor­
matIon IS extremely Important. 

Senato: BAUCUS. Obviously, I am trying to find out what the 
problem IS, and suggest the problem directly. 

Thank you. 
. Senator GRAS~LEY. You suggested that a need for the legislation 
IS dru~ trafficki?g and organized crime. Does the administration 
see. t~l.lS legIslatIOn as necessary for a broader array of criminal 
actIvIty beyond those two you just ~entioned, or basically limited 
~o those two, or maybe, as I was gOIng to ask more specifically, or 
Just to help solve the problem of drug trafficking? 

M:. SCHMULTS. No, we see the problem as being across the board 
I thlI~k. W~en you start citing examples, we should talk about 
organIzed CrIme as well as drug trafficking. 
S~nator GRASSLEY. ~u.t i? the councils, where the administration 

deCIded to propose legIslatIOn, there was not just the talk of this as 
a tool to help solve one or two major crimes? 
. Mr. SCH~ULTS. No, sir. We see this as important to deal with the 
Issue of CrIme generally, and. to strike a better, more appropriate 
balance between taxpayer prIvacy and the needs of the public to 
h~ve ~he Federal Go~ernment get about addressing the issue of 
CrIme In a more effectIve way. 

Senator GRAS.SLEY. Thank you very much for your kind testimo­
nr, your e~pert~se, ·~nd for presenting the administration's point of 
VIew on thIS legIslatIOn. 
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Senator Sam Nunn has come to the hearing, so as I announced 
previously, I will call Senato~ Nunn to give his testimony. 

Thank you for your leadership in this area. This hearing is a 
direct result of a commitment I made to you when your amend­
ment was up on the floor of the Senate as an amendment to the 
tax bill, that we would, if the legislation did not go through, as a 
compromise hold this hearing. Thanks to you leadership and your 
request, we are here today. 

STATEMENT OF HON. SAM NUNN, U.S. SENATOR FROM THE 
STATE OF GEORGIA 

Senator NUNN. Thank you very much, Mr. Chairman. I appreci­
ate very much you having these hearings this rapidly. I had hoped 
we would hav~ them this year, and I had expected that it would be 
next year. My hopes rather than my expectations have come to 
pass, which is unusual in the Congress as far as timing, at least. 

I also want to thank Senator Baucus for his participation in 
these hearings, and for his study of this issue over a long period of 
time. We have not always completely agreed on every detail, but 
he has given a great deal of time and thought to this subject, and 
for that I am very grateful. 

Mr. Chairman, I am delighted to appear here this afternoon at 
the opening of this subcommittee's hearings on the proposed 
amendments to the Tax Reform Act of 1976. S. 732, which em­
bodies those amendments and which I sponsored with the biparti­
san support of 19 other Senators before the Senate on March 17, 
1981, attempts to remedy serious problems concerning the role of 
the Internal Revenue Service in, Federal law enforcement efforts. 

S. 732 is similar to S. 2402, S. 2404, and S. 2405 which I and 10 
other cosponsors introduced before the 96th Congress in March of 
1980. I might add that.S. 732 was passed by the Senate on July 27, 
1981, which you just alluded to, as amendment 492 to the Economic 
Recovery Tax Act of 1981. A similar amendment was not enacted 
by the House of Representatives, however. The conference report 
concerning those provisions recommended full hearings, and of 
course the Conference Committee did not approve the final version, 
which I was disappointed in, but they had many other matters and 
I certainly understand that the House did not feel they had had 
sufficient time to study all of these issues. 

I just want to offer my comments briefly today. I am going to ask 
the chairman to put all of my comments in the record, and I will 
attempt to summarize them. 

Senator GRASSLEY. Of course. 
Senator NUNN. Mr. Chairman, this amendment is an outgrowth 

of extensive work done by the Permanent Subcommittee on Investi­
gations, of which I was honored to serve as chairman during the 
96th Congress. 

Our subcommittee spent the better part of 1979 and 1980 investi­
gating various aspects of organized crime, labor racketeering, and 
narcotics trafficking. As I look back on these studies and hearings, 
I am astounded at the size and sophistication of the menaces to the 
well-being of our Nation. 

The underground economy is estimated at upward of $124 billion 
a year, of which the traffic in illegal narcotics amounts to some-
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where between ~44 billion and $63 billion. Included in these astro­
nomical figures are an estimated $25 billion to $50 billion in unre­
ported and untaxed profits. 

It has l?ng been recognized that financial investigations relying 
on financIal and tax records are one of the most effective tools in 
pi~r<~ing the v~il ~f secre.cy that protects those at the top of any 
crImInal org.anIzat~on be It a drug smuggling operation, or a tradi­
tIonal organIzed CrIme family. 

Indeed, it was the ability of the Internal Revenue Service to 
conduct sophisticated financial investigations that sent such notori­
ous mob~ters as Al Capone and Frank Costello to jail on income 
tax eVaSIO? charges, when other agencies were unable to gather 
enough eVIdence of non tax crimes to have them indicted much less 
convicted. ' 

vye found, !:owever, that even though organized crime and nar­
cotIcs traffickIng have become bigger and more sophisticated than 
eV!3r . before, the one law enforcement agency that the kingpin 
crImInals fear the most, namely, the Internal Revenue Service has 
largely withdrawn from the fray. ' 

Prosecutors and others involved in Federal law enforcement tes­
tified before our subcommittee that they· were hindered in doing 
financial investigations by the reluctance of IRS to lend them a 
hand in attacking those who call the shots in organized crime and 
narcotics trafficking. 

We found that there were two prime reasons for this withdrawal 
by the IRS. One was the disclosure provisions of the Tax Reform 
Act of 1976, but it would be a mistake, Mr. Chairman and Senator 
Baucus, to blame all the difficulties on this act. The other and 
perhaps just as important, was a general attitude on the p~rt of 
~RS officials t~at the agency only should collect taxes and not serve 
In any c~pacIty as a law enforcement agency and cooperate on 
non tax crImes. 

The disclosure provisions of the Tax Reform Act of 1976 are 
found in section 6103 of the Internal Revenue Code of 1954. They 
~ere .enacted i~ the dying days of the 94th Congress and were 
Intended t? aVOId future abuses of a Watergate nature. 

InterestIngly enough, and certainly there is some virtue to that 
act, and we retain in this revision what we think are the virtues 
a.nd that is considerable privacy for taxpayers. But the main allega~ 
tIOns. that led to t~e enactrnent of that law were the allegations 
relatIng to the WhIte House sending down the names of certain 
people tha~ they wanted investigated and, in their view, prosecuted 
for tax ,crImes. That was what gave impetus to the real thrust. 

Trat IS what many. people, and I will not say most because I 
can t speak for the mInds of th~ Congress at that time, but many 
peoI?le felt that that was the thIng that was being prohibited. Our 
testImony: was ample in all the hearings that we have had by 
expert WItnesses that that was not touched at all by the Tax 
Reform. Act. It is still no violation of the law for that to happen 
unless It comes under a previous statute which would be maliciou~ 
use of prosecution. 

So the main target of the Tax Reform Act of 1976 that is the so­
call~d enem!es .list, was missed. It is still not a viol~tion of the law 
for the PreSIdent to send the name of Max Baucus down to IRS and 
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have him investigated, any more than it is for a citizen of Montana 
to turn in the name of Max Baucus and have him investigated. 
That target, if that was the target, and I 'think it was for many, 
was simply not covered in this law. I don't know that it should be 
covered, but nevertheless it was not. 

In short, various congressional committees found that tax re­
turns and tax information were made available to a number of 
Federal agencies for many questionable purposes. I certainly think 
all of us would agree that the kinds of disclosures that have gone 
on in the past represented an abuse of taxpayer privacy. 

But I want to point out, Mr. Chairman, and Senator Baucus, that 
the Permanent Subcommittee on Investigations was unable to doc­
ument any abuse of tax information on the part of a Federal 
prosecutor, and that is what we are here today to talk about-what 
has' happened to law enforcement. 

To cure these Rhuses, the Tax Reform Act made tax returns and 
most other information gathered by the IRS confidential and sub­
ject to disclosure by IRS only in accordance with very strict proce­
dures. These procedures apply across the board and govern all 
disclosures to all Federal agencies. They are so sweeping that they 
can be compared to the use of a sledge hammer to kill an ant. 

IRS agents are forbidden to disclose on their own initiative any 
tax return or tax return information, which is any information 
they gather in connection with the tax return, or taxpayer return' 
information, which is any information they obtain from a taxpayer 
or his representative, such as his attorney or accountant. 

I might say that these definitions have been extended to include 
the case where the Internal Revenue e3rvice recovered from a 
trashcan outside a building certain discarded records. So the sweep­
ing nature of it is very, very broad. In that particular case, the 
Drug Enforcement Administration wanted to see that information, 
and they were not allowed to see it because it was deemed to fall 
within the definitions which are very broad, sweeping, and very 
vague under the present law. 

Let us say, for example, that IRS agents conduct an audit of the 
bank records of a taxpayer, and they discover in hie:; checking 
statements that he has made a series of unexplained cash deposits. 
This may very well lead them to suspect that he has been dealing 
in narcotics. If, however, they tell the Drug Enforcement Adminis­
tration about this evidence, they would be guilty of a felony under 
the Tax Reform Act. 

As a result, there is very little criminal information exchanged 
today between IRS and the other Federal law enforcement agen­
cies. IRS turned over an average of just 32 pieces of criminal 
evidence per year during 1977, 1978, and 1979. DEA officials testi­
fied at our hearings that they received no nontax criminal evidence 
over that same period of time. 

What happens to the nontax criminal evidence that IRS comes 
across during the course of their investigations? Apparently, it is 
simply buried somewhere in the IRS files. 

For example, IRS agents told our subcommittee that they found 
evidence of massive embezzlements when they audited a labor 
union's records, but they could not report this information to the 
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Justic~ Department. Thus. Justice h d· . 
to begIn a nontax prosecution a no InformatIOn upon which 

Ir;t another example, IRS a· en . 
bUSIness records that a pOlic!mats hOdn~ eV1de~ce in a taxpayer's 
wa~ never disclosed, and as far n a een. b~Ibed. The evidence 
porceman ~s still on the job. as I know SIttIng here today that 
fi n my mInd, by keeping secret thi . d 
ound in a taxpayer's business book eVI dnce of criminal activity 
~tatements, and check stubs h s ar;t records, bank account 
Intenti~nally~ an exemption rowe . av:e IjgIslated, inadvertently, un-
. Our Inves~igation has conJ;:~mIna s. . 

SIOns of sectIOn 6I03, coupled wit~ the that the dIsclosure provi­
preted and enforced by IRS have h e ~ay they have been inter­
our Federal law enforcement s t ad a hIghly detrimental effect on 

That system is complex l~ eh·· . 
do we want, a Federal ol~~ op IstlCated. We do not have nor 
a~encies broken down b~ cri~f~:!e .. I~st~a~, we have a seri~s of 
WIt~ a high degree of cooperation an~unsdIC~IOn. that must operate 
aI, In fact it is quite common t b. coordlnat!On. It is not unusu­
of many agencies to achiev~ ~nCyom Ine the skIlls and information 
enforcement. measure of success in criminal 

Th 1 ' e anguage and interpretation of th T 
er, have caused a severe breakdown i e ax R~form Act, howev-
~ederal law enforcement system It hn o~r k delicate and complex 
s~mply to receive the assistance ~f IR as a en .up. ~o I? months 
tIons. The Tax Reform Act and ·t ~ agents In JOInt Investiga­
caused a bureaucratic nightm .1 S Interpretation by IRS has 
should willingly assist each oth~e In cases where Federal agencies 

Moreover, the Tax Reform A· t .. 
have 'posed terrible dilemmas f~r jnt ItS Interpretation by IRS 
must Ignore the dictates of justice th ~ ern~l Revenue agents who 
can, an~ refuse to tUrn over . a app y to .every other Ameri-
appr?pnate. authorities. eVIdence of serIOUS crimes to the 

It IS possIble, of Course for th . 
and other IRS-gathered i~fon':: t·er agedcIes to. obtain tax returns 
:~ey must apply for a Court orde~o~ ~~d:r ~ectI0tn 6103. However, 

ey must make written re t .r 0 ge tax returns and 
B:bout nontax crimes such ~~efo; to obta~n other IRS inform~tion 
t~ons .that comes from Sources ofhry, t~nbery, or narcotics viola­
sItukatIOn, the requesting agency m~~t d an ~bax returns. In either 
see s to obtain. escn e the information it 

The Court order and written r . 
catch 22 situation. Since Intern:¥uest requIrements have created a 
t~ll the other agencies of the . ~evenue: agents are forbidden to 
virtua}ly impossible for these c~~hIllal eVI~ence they gather, it is 
s~ch Information exists m h 1 er agenCIe~ even to know that 
WIth such particularity that ~h ess to .describe that information 
Court order or a written reques~~ can satIsfy the requirements for a 
. In other words, section 6103. . 

c!es to go through elaborate requIres Federal Investigative a en-
tIOn. that they probably do no~eIiuest t1rocedures to obtain infor~a-
22 sItuation, and it has made allbw t .. at IR~ has. This is the catch 
and other agencies to receive th u ImP?SSIble for the FBI, DEA 
IRS. e cooperatIOn and information fro~ 
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I might add here that it is my opinion that the other ageD:ci~s 
now cooperate less with IRS because of this. In other words, I~ IS 
becoming a two-way street to the detriment of the tax collecting 
system of our Nation. S ddt f 

Section 6103 is only part of the reason why IR roppe~)U 0 
the cooperative law enforcement community. Another part. IS the 
attitude of the top officials of the IRS, and I h<?pe, .Mr. ChaIrman, 
that this has changed. I b~lieve it ~t~rted changIng In .the last year 
of the Carter administratIOn, and It IS my understandIng that that 
attitude change is continuing to take place. I hope that that under-
standing is correct. . . d h . 

Between 1974 and 1980, a series of IRS .CommissIOner~ ~n t. elr 
top aides took the view that IRS should stICk to tax adn:l.lnistratIOn, 
by which they meant tax collectio~ and only tax collection, and out 
of the general law enforcement a:ena. . 

They said that paying attentIOn to ordInary- taxpayers wa~ a 
better way of keeping the voluntary tax collection system workIng 
than cracking down on organized criminals who pay n<? taxes,. a~d 
who have tremendous ill-gotten ~ains. W ~ have ~etalled thIS. In 
several reports, which we have wrItten, whIch we wIll make avaIla-
ble for the committee and the staff. . , 

Obviously, IRS must be aggressive in coll~~ting the Nation s 
taxes but I can certainly understand the skepticIsm of a smallt?wn 
waitr~ss who is caught for underreportin&" her tips, when 0.rg~nlzed 
crime millionaires escape without reportIng a cent of ~helr Illegal 
income. And that too many times ~as been the case In the past. 

Our subcommittee concluded that If the average taxpayer: knows 
that IRS can successfully collect taxes from the mob, he IS a lot 
more likely to ante up his fair share, if for no other reason than 
fear) the fear of being caught. 

When he sees a drug pusher prosecuted as a result of work. by 
IRS, he is likely to have confidence in o~r yoluntary. tax collect~on 
system. On the other hand, if he sees crImInals gettIng away. ~lth 
tax evasion on top of murder and extortion, his natural skeptICIsm 
toward our tax policy will increase. . 

IRS's recent emphasis on ordinary taxpayers has. nc;>t Incre~sed 
voluntary compliance with the tax laws. In ,fact, St~tIS~ICS. complIed 
by both the IRS and the General Accounting OffIce IndIC~te that 
voluntary compliance with the tax laws has decreas~d SInce the 
passage of the Tax Reform Act, and the subsequent WIthdrawal of 
IRS from cooperative law enforcement efforts. . 

Other statistics indicate the extent of IRS Withdrawal: Betw~en 
1974 and the first 9 months of 1978, the number of org~nlzed cr~me 
cases which originated from IRS-developed tax InformatIOn, 
dropped from 620 to just 221. We believ~ now that ~here have been 
some changes that have taken place Internally In ~RS, and we 
think those changes have helped. But we do not belIeve that t~e 
job can be anywhere near complete without the enactment of thIS 
legislation. . kl C • t 

There are several fears that I would lIke to tac e lor JUs a 
moment about this legislation. Let me dispel some ?f tI:em. 

I am the first to admit that this is a very, ve.ry.I~trICate, confus­
ing, and very complicated area of the law, but If .It IS und~rstood,. I 
believe that fae staff and the members of thIS commIttee WIll 
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conclude that we have made an extraordinary effort to correct the 
abus~~ and the loopholes, without destroying the crucial privacy 
prOVISIOns. 

Let's look at the type of information that could be disclosed only 
by ex parte order under our amendment as just as under existing 
law. This includes individual tax returns and all supporting attach­
ments, such as W-2 forms, lists of donations to charitable and 
nonprofit organizations, and various other schedules. 

It also includes the returns and supporting documentation of 
small closely held corporations, partnerships, associations, and so 
forth. In other words, the tax and supporting records of these 
organizations, in which there is a privacy expectation because they 
usually are closely owned by just a couple of family members or 
friends, will be protected just as they are today. 

On the other hand, information gRthered from other sources, 
such as from larger corporations or from third parties, such as 
banks, would not have the same degree of protection. The courts 
have consistently held that corporate information does not enjoy 
the same constitutional protection as individual information, nor is 
there the same practical privacy expectation in corporate records, 
simply because of the number of people in most corporations that 
have access to that information. 

Let us look at the judicial standards that the Justice Department 
would have to meet before it could gain access to the information 
provided by a court order. In order to obtain an ex parte court 
order, Justice Department attorneys would have to present infor­
mation believed to be reliable that establishes reasonable cause to 
believe that a specific criminal act has been committed. 

Those attorneys would have to certify that the information is 
sought exclusively for use in a Federal criminal investigation or 
proceeding, and they would have to establish to the satisfaction of 
a district judge or magistrate that there is a reasonable cause to 
believe that the infor'mation may be relevant to a matter relating 
to the commission of a criminal act. 

These are essentially the same standards that must be met under 
Federal law in order for authorities to wiretap our telephones, or 
put listening devices in our homes and offices. It seems to me, Mr. 
Chairman, that if these standards are sufficient to protect the 
privacy of our most personal conversations, they are also sufficient 
to protect the privacy of our tax information. 

In addition to these privacy protections, I would point out that 
our bill, unlike the existing provision of the law, would channel all 
requests for IRS information through the Justice Department. Only 
one agency would be permitted to obtain tax information, and the 
requesting official in every case would be a Government attorney. 

In other words, Mr. Chairman, our disclosure amendment is 
laden with safeguards for the privacy of all information we can 
reasonably expect to keep private. There will be no wholesale 
scrapping of privacy here. There will certainly be no sellout to a 
few law enforcement authorities who might like to see their work 
made easier. There certainly will be no attempt to create a breed­
ing ground for a repeat of the Watergate abuses. And there also 
will be no meat-ax attempt to butcher the Tax Reform Act 
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We believe we have offered a very balanced, well-thought-out 
effort to fine-tune section 6103 which, as the record clearly indi~ 
cates, must be done. These amendments are the product of 2 years 
of hard work on the part of several congressional subcomlnittees, 
the Justice Department, and the IRS itself. 

No one who is concerned about the privacy of tax returns or a 
repetition of the abuses of tax information should fear this amend­
ment. Hard-working, law-abiding taxpayers can rest assured that 
the information they supply IRS will remain within that agency 
where it belongs. 

The people that should fear this legislation are narcotics traffick­
ers and organized crime figures and white-collar criminals who are 
cheating other taxpayers by not paying their fair share. 

This amendment would give no additional power or abilities to 
IRS to gather information about ordinary taxpayers. The ordinary 
citizen is and always will be handled in-house by the IRS, with no 
need for cooperation with the FBI or DEA. 

On the other hand, criminal tax evaders, who earn their money 
by participating in a life of crime, should receive different treat­
ment bv IRS. In cases where criminal ventures generate profits, 
IRS must have the capability to cooperate with and exchange 
information with the Federal investigative and prosecutory agen­
cies. 

It is in this very small area, criminal tax evasion, that we seek 
our primary change, so that IRS and other Federal law enforce­
ment can work even more effectively against those criminals than 
they do today. As it now stands, the Tax Reform Act of 1976 makes 
it easier for IRS to go after the average taxpayer than the crimi­
nal, and I submit that this is a reversal of what we should expect. 

Mr. Chairman, for generations the Internal Revenue Service led 
the way in this Nation's battle against organized crime and narcot­
ics trafficking. But since 1977, it has hidden behind the disclosure 
provisions of the Tax Reform Act to stay out of the battle. It is now 
time for us to decide that IRS shall become once again the effective 
force for justice that it has been in the past. 

We spent many long hours in drafting what we believe is a well­
reasoned amendment. We will retain and do retain the very impor­
tant privacy safeguards that will prevent any repetition of Water­
gate-type abuses, except as enumerated, which were not covered in 
the law of 1976. At the same time, we put a duty on IRS to 
cooperate once again in the fight against the ever-increasing orga­
nized crime and narcotics problems facing the Nation. 

Five years of inactivity by this once effective law enforcement 
agency is enough. It is time now to act. 

Mr. Chairman, again I want to thank you for the opportunity of 
presenting these provisions here today. I know my statement is 
long, but it is a complicated subject. I have skipped over a good bit 
of it that I would hope would be part of the record. 

I would also like to submit a section-by-section summary as well 
as a comparison of the existing law with the Nunn proposal, which 
may be of some help as you go through this legislation. 

Senator GRASSLEY. Without objection, so ordered. 
[Statement of Senator'Nunn and additional materials follow:] 
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STATEMENT OF 

SENATOR SAM NOON 

BEFORE THE 

SUBCOMMITTEE ON OVERSIGHT OF THE INTERNAL REVENUE SERVICE 
OF THE COMMITTEE ON FINANCE 

NOVEMBER '9, 1981 

Mr. Chairman, I am delighted to appear here this 

afternoon at the opening of this Subcommittee's hearings on the 

proposed amendments to the Tax Reform Act of 1976 .. s. 732, which 

embodies those amendments and which I sponsored with the bipartisan 

support of 19 other Senators before the Senate on March 17, 1981, 

at'tempts to remedy serious problems concerning the role of the 

Internal Revenue Service in federal law enforcement efforts. 

S. 732 is similar to S. 2402, S. 2404 and S. 2405 which 

I and 10 other cosponsors introduced before the 96th Congress in 

March, 1980. This Subcommittee, then under the leadership of our 

distinguished colleague from Montana, Senator Baucus, held a 

hearing on those bills on June 20, 1980. After those hearings 

I undertook to revise last year's bills, taking into consideration 

the testimony of the various witnesses. The result is embodied 

in S. 732, which is before the Subcommittee today. 

I might add that S. 732 was passed by the Senate on 

July 27, 1981, as Amendment No. 492 to the Economic Recovery Tax 

Act of 1981. A similar amendment was not enacted by the House of 

Representatives however. The Conference Report concerninq these 

provisions recommended full heari~gs on S. 732 in the Sena~e and on 

its compan'ion bill, S. 1502, in the House prior to passage. I 

want to thank you, Mr. Chairman, as well as the full committee 

and staff, for the prompt scheduling of these hearings. 

I tY'ould like to take this opportunity to offer my own 

comments both as to the factual evidence which I believe supports 

and necessitates the passage of S. 732 and also concerning the 

provisions of the bill. 

88-137 0-82--8 
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This amendment is an outgrowth of extensive work done by 

the Permanent Subcommittee on Investigations, of which I was honored 

to serve as Chariman during the 96th Congress. 

Our Subcommittee spent the better par~ of 1979 and 1980 

investigating various aspecLs of organized crime, labor racketeering, 

and narcotics trafficking. As I look back on our studies and hearings, 

I am astounded at the size and sophistication ~f these triple menaces 

to the well-being of our Nation. 

The "underground economy" is estirnat~d at upwards of 

$124 billion a year, of which the traffic in 'llegal narcotics 

amounts to somewhere betweeen $44 billion and $63 bi_Lion. Inciuded 

in these astronomical figures are an estimated $25 billion to $50 

biLlion in unreported and untaxed profits. In other words, we 

may not have had a deficit last year if taxes has been paid on 

these illegal profits. 

All of this money has. had a tremendous inflationary 

impact on the economy of several regions of the country, especially 

Florida, Texas and the Southwest are'as bordering Mexico. Even my 

homestate of Georgia has experienced an increase in narcotics 

trafficking, for as enforcement authorities have cracked down on 

smuggling into Florida from South America, many traffickers have 

moved their operations northward: 

The Permanent Subcommittee on Investigations explored 

this problem extensively, and in December of 1979 we conducted very 

thorough hearings on "Illegal Narcotics Profits." We issued a 

comprehensive report on this investigation in August 1980. (Senate 

Report No. 96-887). 

It has long been recognized that financial investigations, 

relying on financial and tax records, are one of the most effective 

tools in piercing the veil of secrecy that protects those at the 

top of any organized crime ring -- be it a drug smuggling operation 

or a traditional organized crime family. 

Indeed, it was the ability of the Internal Revenue Service 

to conduct sophisticat~d financial investigations that sent such 

notorious mobsters as Al Capone and Frank Costello to jail on 
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income tax evasion ch~rges when other agencies were unable to 

gather enough evidence of non-tax crimes to have them indicted; 

much less convicted. 

We found, however, that even though organized crime and 

narcotics trafficking have become bigger and more sophisticated 

than ever before, the one law enforcement agency that the kingpin 

criminals fear most -- the' IRS had withdrawn from the fray. 

Prosecutors and others involved in Federal law enforcement 

testified before our Subcommittee that they were hindered in doing 

financial investigations by the reluctance of IP~ to lend them a 

hand in attacking those who call the shots in organized crime and 

narcotics trafficking. 

We found that there were two prime reasons for this 

withdrawal by the IRS. One was the disclosure provisions of the 

Tax Reform Act of 1976. The other was a general attitude on the 

part of IRS officials that the agency only should collect taxes 

and not serve in any capacity as a non-tax law enforcement agency. 

The Tax Reform Act of 1976 

The disclosure provisions of the Tax Reform Act of 1976 

are found in Section 6103 of the Internal Revenue Code of 1954 

(26 U.S.C. 6103). They-were enacted in the dying days of the 

94th Congress and were intended to avoid future abuses of a 

"Watergate" nature. 

Until the act became effective, tax returns were 

considered to be public records, and access to them was governed 

by Presidential Executive order. Many Federal ~gencies, including 

the White House, had easy access to tax returns fora wide 

variety of uses. 

During the Watergate investigations, it was revealed 

that the Nixon ~fuite HOU'se had used tax returns to pressure potent-ial 

campaign contributors and certain other individuals who were on a 

White ,House "enemies list," and that the Administration had 

ordered IRS to ,ponduc't audits of its "enemies." 
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It also was revealed by the Senate Judiciary Committee 
-

that an IRS special servl.ce staff collected and disseminated 

information about tho.'llsands of individuals and groups which the 

IRS considered to have "extremist views and philosophies." 

In short, various congressional committees found that 

tax returns and tax information were made available to a number 

of Federal agencies for many questionable purposes. I think all 
, - -

of us would agree that such disclosure represented an abuse of 

taxpayer privacy. 

But ! want to point out, Mr. Chairman, that the 

Permanent Subcommittee on Inves'l:igations was unable to document 

any abuse of tax information on tl:ie part of a Federal prosecutor. 

To cure these abuses, the Tax Reform Act r~de tax 

returns and most other information gathered by the IRS confidential 

and subject to disclosure by IRS only in accordance with very 

strict procedures. These procedures apply across the board 

and govern disclosure to all Federal agencies. "They are so 

sweeping that they can be compared to the use of a sledge hammer 

to kill an ant. 

IRS agents ~re forbidden to disclose, on their own 

initiative, any tax' return of "tax return information," which is 

any information they gather in connection with a tax return, or 

"taxpaye~ return info:r;mation, n which is any information they 

obtain from a taxpayer or his representative, such as his 

attorney or accocintant. 

Let us say, for example, that IRS agents conduct an 

audit of the bank records of a taxpayer, and they discover in 

his checking account statements that he has made a series of 

unexplained cash deposits. This may very well lead them to suspect 

that he has been dealing in narcotics. If they tell the Drug 

Enforcement Adminis-tration about this evidence, however, they would 

be guilty of a felony under the Tax Reform Act. 

As a result, t,here is very little criminal information 

exchanged today between IRS and the other Federal law enforcemen,t 

agencies_ IRS turned over an average of just 32 pieces of criminal 
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evidence per year during 1977, 1978, and 1979. DEA officials 

testified at our hearings that they received no nontax criminal 

evidence over that same period. 

What happens to the nontax criminal evidence that 

IRS agents come across during the course of their tax investigations? 

Apparently, it is buriec.. somewhere in the IRS files. 

For example, IRS agents told our Subcommittee that they 

found evidence of massive embezzlements when they audited a labor 

union's records, but they could not report this information to 

the Justice Department. Thus, Justice had no information upon 

Which to begin a nontax prosecution. 

In another example, IRS agents found evidence in a 

taxpayer's business records that a policeman· had been bribed. 

That evidence was never disclosed, and the policeman is still on 

the job. 

These examples pale in comparison to an incident known 

as the case of the trash can in which DEA was investigating 

a chemist suspected of concocti.'-ng illegal drugs. DEA learned 

that an IRS agent had searched the chemist's trash can and had 

discovered evidence that the chemist indeed was making illegal 

drugs. However, IRS would not volunteer this evidence to DEA. 

The prosecutor subpoenaed the IRS agent and the 'trash 

can documents, but IRS cited the Tax Reform Act and refused to 

let the agent answer the suppoena. IRS ·said the trash was 

gathered in connection with the Chemist's tax return: therefore, 

the/prosecutor" needed a court order under section 6103 to see the 

do(?uments. 

In my mind, by keeping secret this evidence of criminal 

activity found in a taxpayer's bus.i:ness books and records, -bank 

account statemen.ts, and check stubs, we legislated an exemption 

for criminals. 

Our investigati'in has convinced me that the disclosure 

provisions of section 6103, coupled with the way they have been 

"interpreted and enforced by IRS, have had a highly detrimental 

effect on our Federal law enforcement s~stem. 



• sus 

114 

That system is complex and sophisticated. We do not 

have a Federal police state. Instead, we have a series of 

agencies broken down by criminal ju~isdiction that must operate 

with a high degree of coordination and coope~ation. It is not 

unusual, in fact it is quite common, to combine the skilis and 

information of many agencies ~o achieve any measure of success 

in criminal enforcement. 

IRS has a fine tradition and history of being one of 

the most effective law enforcement agencies, especially in cases 

involving high echelon criminals. Obviously, . since the purpose 

of criminal ventures is to make money, very few substantive 

crimes can ce committed without some tax consequence. Therefore, 

IRS always has been -- and continues to be -- a key agency both 

in terms of financial expertise and in terms of financial 

information. 

The language and interpretation of the Tax Reform 

Act, however, have caused a severe breakdown in our delicate 

and complex Federal law enforcement system. It has taken up 

to 13 months simply to receive the assistance of IRS agents in 

jOint investigations. The Tax Reform Act and its interpretation 

by IRS has caused a bureaucratic nightmare in cases where 

Federal agencies should willingly assist each other. Moreover, 

the Tax Reform Act and its interpretations by IRS have made, 

in effect, common criminals out of IRS agents who must ignore 

the dictates of justice for every other American, and ref'use to 

turn over evidence of serious crimes to the appropriate authorities. 

The "Catch 22" 

It is possible, of course, for other agencies to obtain 

tax returns and other IRS-gathered information under section 6103. 

However, they must apply for a court order in order to get tax 

returns, and they must make written requests to obtain other IRS 

information about non-tax crimes such as forgery, bribery, or 

narcotics· violations that comes from sources other than tax 

returns. 

In either situation, the requesting agency must describe 

the info~ation it seeks to obtain. 

". II 
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The court order a~d written request requirements have 

created a "Catch 22" situation. Since IRS agents are forbidden 

to tell the other agencies of the criminal evidence they gather, 

it is virtually impossible for these other agencies even to know 

that such information exists, much less to describe that information 

with such particularity that they can satisfy the requirements 

for a court order or written request. 

In other words, section 6103 required federal 

investigative agencies to go through elaborate request procedures 

to obtain information that they may not even know that IRS has. 

This "Catch 22" situation has made it all but impossible 

for the FBI, DEA, and other agencies to receive the necessary 

information and cooperation from the IRS. 

IRS Attitude 

Section 6103 is only a part of the reason why IRS dropped 

out of the cooperative law enforcement community. Another part 

is the attitude of the top officials of the IRS and the policies and 

procedures they adopted in interpreting and applying section 6103. 

Between i974 and 1980, a series of IRS commissioners 

and their top aides took the view that IRS should stick to "tax 

administration" -- by which they meant tax collection and only 

tax collection -- and out of the general law enforcement arena. 

They said that paying attention to ordinary taxpayers 

was a better way 6f keeping the voluntary tax collection system 

working than was cracking down on organized criminals who pay 

no taxes on their tremendous ill-gotten gains. 

In our report on "Illegal Narcotics Profits," the 

Permanent Subcommittee on Investigations differed with that view 

of tax administration. 

Obviously, IRS must be aggresive in coll.ecting the 

Nation's taxes, but we understand the skepticism of a small town 

waitress who is caught for under-reporting her tips when organized 

crime millionaires escape without reporting a cent of their illegal 

income. 

.: 
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Our Subcommittee concluded that if the average ta~ayer 
knows that IRS can successfully collect taxes from the mob, he 

is a lot more likely to ante up hi's ,fair share __ if for no other 

reason than the fear of being caught. 

When he sees a drug pusher prosecuted as the result 

of work by the IRS, hoe is likely to have confidence in our voluntary 

tax collection system and feel that his taxes are being well spent, 

especially on law enforcement. On the other hand, if he sees 

criminals getting away with tax evasion on top of murder and 

extortion, his natural skepticism toward our tax policy will 
inc~ease. 

IRS' recent emphasis on ordinary taxpayers has not 

increased voluntary compliance with the tax laws. In fact, 

statistics compiled by both the IRS 'and the General Accounting 

Office indicate that voluntary compliance with the tax laws 

actually has decreased since passage of ,the Tax Reform Act of 

1976 and the subsequent withdrawal of IRS from cooperative 

law enforcement efforts aimed at big-time criminals. 

The GAO findings also refute the contention that voluntary 

compliance is in direct proportion to the degree of confidentiality 

of tax return information. If that is so, then the total 

confidentiality of the Tax Reform Act would have resulted in total 

compliance. Obviously, it has not. 

Other statistics indicated the extent of IRS withdrawal: 

between 1974 and the first nine months of 1978, the number of 

organized crime cases which originated from IRS-developed tax 

information dropped from 620 to just 221. 

Partially as a result of our Subcommittee's work, the 

Carter Administration ordered IRS to('step up its investigations 

of suspected narcotics dealers and drganized criminals. IRS has 

devoted more of its resources to these efforts, and.it has adjusted 

some of its policies and interpretations with respect to the 

diSClosure of non-tax criminal evidence obtained by its agents. 

These are steps in the right direction; however, we 

still need to fine-tune the Tax Reform Act of 1976 in order to 

remove some serious and unnecessary roadblocks to IRS active 

partiCipation in federal law enforcement. 

.. 
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Diclosure Amendments 

Our amendments will not scrap the privacy safeguards 

which were written into the Tax Reform Act, but it will strike a 

balance so that IRS can and will again cooperate with federal 

prosecutors, to whom no documented abuse of tax information 

has been attributed. 

Let me try to dispel some o~ the unfounded fears of 

our disclosure amendment by explaining how its provisions will 

protect the privacy of tax returns and other information supplied 
to IRS. 

I am sure that onL" ,.hese' Provisions are understood __ and 

I admit this is ',an intricate, sometimes confusing area of the 

law -- they will be accurately seen for their privacy merits as 

well as their attempt to improve law enforcement. 

Let's lOOk at the types of information that could be 

disclosed onlr by ex parte court order, just as under existing 

law. This'includes individual tax returns and all supporting 

attachments, such as W-2 forms, lists of donations to charitable 

and non-profit organizations, and various other schedules. 

It also includes the returns and supporting documentation 

of small closely held Corporations, partnership~, associations, 

unions or other entities consisting of no more than two owners 

or members. In other words, the taJ' arid supporting records of 

these organizations -- in wh£ch there is a privacy expectation 

because they usually are closely owned by only two family members 

or friends -- will be protected just as they are today. 

On the other hand, information gathered from other 

sources, such as from larger Corporations or fro~~third parties, 

such as banks, would -.not have the same degree of protection. 

The courts have conSistently held that corporate ir.formation does 

not enjoy the same constitutional protections as individual 

information; nor is there the same practical privacy expectation 

in corporate records, Simply because of the number of people in 

most cOrporations who have access to that information. We really 

cannot expect the same degree of privacy for information about 

us that is maintained by third parties as we do for information 

that is in our own possession • 

• 
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The fact of the matter is that other Government 

such as the-Securities and Exchange Commission and the agencies, 

Labor-have access to similar information concerning Department of 

those agencies, unlike IRS, have no disclosure entities, but 

, h th' referrin~ criminal information prohibitions to interfere w~t e~r 

Department, which they d~\ on a regular basis. to the Justice 

Let us look at the judicial Sj'tandards 'that the Justice 

Department would have ,to meet before j,t could gain access to the 

d b t ---er In order to obtain an information protecte y cour. '~~a • 

ex parte order, Justice Department attorneys would have to present 

information believed to be reliable that 'establishes reasonable 

cause to believe that a specific criminal act has been committed. 

Those attorneys would have co certify that the information 

is sought exclus~ve y • , 1 for use ;n a Federal criminal investigation 

or proceeding, and they would have to establish to the satisfaction 

of a district judge or magistrate th~t there is reasonable cause 

to believe that the information may be relevant to a matter 

relating to the commission of the criminal act. 

These are essentially the same standards that must be 

met under federal law in order for authorities to wiretap our 

telephones or pu • • t l ;sten;ng devices in our homes and offices. It 

seems to me that if ~hese standards are sufficient to protect the 

privacy of our most personal conversations, they also are sufficient 

to protect our tax information. 

In addition :to these privacy proteotions, I would point 

out that our bill -- unlike the existing provision of the Tax 

Reform Act -- would channel all requests for IRS information 

through the Justice Department. Only one agency would be permitted 

to obtain tax information, and the requesting official in every 

case would be ~ government attorney. 

In other words, Mr. Chairman, our disclosure amendment 

is laden with safeguards for the privacy of all information we 

can reasonably expect to keep private. There will be no wholesale 

h There 'will be no "sell-out" to a few scrapping of privacy ere. 

law enforcement a.uthor~ t~es ~ ~ " who ,m;g'ht l';ke to see their work made 
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easier. There certainly will be no attempt here to create a breeding 

ground for a repeat of the so-called Watergate abuses. And there 

certainly will be no "meat-ax" attempt to butcher the Tax Reform 

Act. 

On the other hand, we believe 'we offer a very balanced, 

well-thought-out effort to fine-tune section 6103 of the Internal 

Revenue Code, which, as the record clearly indicates, needs to be done. 

These amendments are the product of two year's hard 

work on the part of several congressional subcommittees, the Justice 

Department, and the IRS itself. They have been developed in the 

broad daylight with the views of all sides considered. 

No one who is concerned about the privacy of tax returns 

or a repetition of the abuses of tax information should fear this 

amendment. Hard-working, law-abiding taxpayers can rest assured 

that the information they supply IRS will remain within that agency 

where it belongs. 

The only people that need fear this legislation are narcotics 

traffickers and organized crime figures and white collar criminals 

who are contributing to inflation and who are cheating other 

taxpayers by not paying their fair share. 

This amendment would give no additional power or 

abilities to IRS to gather information about ordinary taxpayers. 

The ordinary citizen is and always will be handled 

"in-house" by the IRS with no need for cooperation with the FBI 

or DEA. On the other hand, criminal tax evaders, who earn their 

money by participating in a life of crime, receive different 

treatment by IRS. In cases where criminal ventures generate 

profits, IRS must have the capability to cooperate with and 

exchange information with the federal investigat{ve and prosecutive 

agenices. 

It is in this very small area -- criminal tax 

evaders -- that we seek our primary change so that IRS and 

other federal law enforcement agencies can work even more 

effectively together against'these criminals than they can today. 

As ·it now stands, the Tax Reform Act of 197'6 makes it much 

easier for IRS to go after the average taxpayer than the criminal. 

This is a complete reversal of the societal priorities that we 

should be encouraging. 
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Civil Damage Provisions 

The Tax Reform Act of 1976 contains severe criminal 

and civil penalities for persons who disclose tax returns or 

related information in violation of the Act. 

The civil damage provision, 26 U.S.C. 7217, makes any 

person who willfully or negligently discloses a tax return or 

tax return information in violation of the Act personally 

liable for civil damages in a suit brought against him by the 

taxpayer. 

Existing law provides that there is no civil liability 

for disclosures which result from good faith, but wrong, 

interpretations of the Act. 

Our proposed change to section 7217 provides that the 

Government will be liable for damages awarded against a Federal 

official or employee so long as the disclosure occurred withi.n 

the scope of his employment and w~s not done corruptly, maliciously, 

in return f~r anything of value,. or willfully in violation of 

the disclosure provisions of the Act. 

We do not believe that IRS agents should be personally 

liabl~ for damages arising out of disclosures which are not done 

with wrongful intent, and our proposal spells this out. 

Criminal Penalties 

The criminal penalties of the Tax Reform Act, 26 U.S.C. 

7213, make it a felony to willfully disclose tax returns or tax 

return information in violation of the Act. Persons found guilty 

can be fined up to $5,000 or sentenced to jail for up to 5 years, 

or both, and assessed the costs of prosecution. 

Under existing law, there is no def.ense aTrailable for 

good faith but wrong interpretations of the disclosure provisions. 

As a result, IRS agents testified before our Subcommittee, they 

will always stay on the safe side of the law and not disclose any 

IRS information to other agencies' except in the most serious 

situations. The disclqsure provisions are not always easy to 

interpret in every situation when an IRS agent comes across evidence 

'. 
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of a nontax crime. In fact, eve~ though IRS has issued a number 

of "clarifying" interpretations and instructions, its agents 

testified that they never could be sure if they were violating 

the Act when they disclosed information. In fact, IRS's own 

legal counsel had difficulty interpreting the provisions when 

asked questions at 'our hearings. 

In order to ease the minds of IRS agents and to encourage 

them to report nonreturn information of possible crimes, we 

propose that an affirmative defense provision be added to the 

criminal penalty section to relieve them of criminal liability 

when they can establish that they made the disclosure based on 

good faith, though erroneous, interpretation of the disclosure 

provisions. 

Conclusion 

Mr. Chairman, for generations the ,Internal Revenue 

Service led the way in this Nation's battle against organiZed 

crime and narcotics trafficking, but since 1977 it has hidden 

behind the disclosure provisions of the Tax Reform Act to stay 

out of the fray. 

It is now time for us to decide that IRS shall become 

once again the effective force for justice that it was in the days 

of bootleggers and rumrunners. Our proposals will send IRS a clear 

and unmistakable signal that it should d~ just that. 

We have spent many long hours in drafting wh~t we feel 

is a very well-reasoned amendment. We will retain very important 

privacy safeguards that will prevent any repetition of Watergate-type 

abuses. At the same time, we put a duty on IRS to cooperate once 

again wi:th the fight against the 'ever increasing organized crime 

and narcotics problems faCing the Nation. 

Five years of inactivity by this once effective law 

',enforr,:ement agency is enough. It is time to act. I 

II Mr. Chairman, my full statement, together wi.th a ::)J :--, 

section-by-section analysis of S: 732 and ~ comparison of it to 

existing law appears in the March 17, 1981 Congressional Record. 

I would like to present a copy of that for the record of these 
hearings. 
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I thank you and the Subcommittee for this opportunity 

to discuss the provisions of S. 732, and I would be pleased to 

answer any questions you may have. 
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Disclosur.~ Provisions 
Comparison of Ex.j.dting Law to Nunn Proposal 

26 USC 6103 Existing Law 

. (n) GenenlRule--~!Returns" and "return information 
fthafl be confidential, and no person who had had 
access to returns or return information shall 
disclosc the returns or information, except ,as 
nuthorized in §6103. 

(b) Definitions 

c 

(1) Return--Tax or information return, declara­
tion Oreii'timated tax or claim for refund, or 
claim for refund, or amending or supplement 
thereto, inclUding supporting schedules, attnch­
ments, or lists which are supplemental to, or 
part of, the filed return. 

(2) Return Information-··A taxpnyer' s identity; 
the nature, source or amount of iilSiincome~--­
payments, receipts, deductions, exemptions, credits 
assets, linbilities, net worth, tax liability, tax 
vithheld, deficiencies, overnssessments, or tax 
payments; whether thc taxpayer's return vas, is 
being, or Yill be examined or subject to investi­
gntion or processing; any other data received, 
recorded, prepared, or collected by, or furnished 
to n determination of tnx liability; any vritten 
doterm1n~t1on, or any background file document 
rolAting to Duch determination, wh1cb i. not opon 
tor publio lalpaat1on, 

NUNN Proposal 

Change in nomenclature to reflect nev 
terms "return information" and "non-return 
information" vice "returns" and "retUrn' 
information. " 

(1) RetUrn information--Includes tax returns 
and supporting documentation nov covered under 
"return" and "any information provided by or on 
behalf of an individual taxpayer [including 
naturnl persons or corporatives, pnrtnership, 
nssociation, union or other entity consisting of 
no more than 2 ovners, shareholders, partners, 
or members] to vhom such information relates." 
(See (b)(3) belov.) 

(2) Non-Return Information--Any other informa­
tion in possession of IRS except data in a form 
which cannot be used to identify, directly or 
indirectly, a particular taxpayer. 

'. 

Comments 

The 3 existing definitions are reduced to 2. 
DOJ must obtain an ex parte order to gain 
access to tax returns, supportinG suhmissions, 
or any other'-informntion submitted to IRS vith 
respect to nn individunl or a small corporation, 
partnership, association, union, or other entity 
mode up of no more thnn tvo members. The 
records of a small corporation ovned by a man 
and his vife, for example, vill be protected by 
the court order provision. Records ,;f a lllrge 
corporation other than tax returns and other 
accompanying documents required by Inv to be 
supplied to IRS (in which privacy expectations 
are less because a number of persons hllve access 
to the informatioa) wculd not be covered by a 
court order but vould require a formru request 
from the DOJ to IRS. 

Information which does not identity a particular 
taxpaycr, such a6 statistical data ar.d rulings 
which do Dot idcDtif,y the taxpayer, may ~o 
4ilo101.4 v1tbout a court order. 

\ 

. J 
.i 

._-- - --.. ~-----------------------------



26 USC 6103 Existing Law 

(3) Taxpayer return informntion--Return information 
(as in (2» which is filed with, or fUrnished to, 
IRS by or on behalf of the taxpayer or to whoDl 
such information relates. 

------.,._----------.. -

(i) Disclosure for administration of Federal laws 
Federal lavs not relating to tax adJllinistration. 

(1) Non-tax criDlinal investigation--

(A) Information from taxpayer-~Upon grant 
of an ex parte order by a Federal 
district court Judge, a return or 
taxpayer return information shall be 
open, but only to the extent necessary 
as provided in the order, to officers 
or employees ot a Federal agency who 
are personally and directly engaged in 
--and solely for their use in--prepara­
tion of any administrative or Judicial 
proceeding (or investigation which 
may result in such a proceeding) 
pertaining to the entorcement of a 
specifically designated Federal criminal 
statute 

NUNN Proposal 

(3) Individual Taxpnyer--Any natural person_ 
or a ,corporation, partnership, association, 
union, or other entity consisting ot no more 
than 2 owners. shareholders, partners.~r 
meDlbers. 

(1) Disclosure of return intormation 

CA) Return information shell be disclosed. 
pursuant to an ex parte order ot a 
tederal district court judge or Dlagistrate. 
to officers and employees ot the 
Justice Department who are personally and 
directly engaged in and solely for their 
use in preparation for any administrative. 
Judicial, or grand jury proceeding (or 
investigation which may result in such a 
proceeding) pertaining to the enforcement 
ot a specifically designated federal 
criminal statute (not involving tax 
administration) • 

The order may provide for continuous 
disclosure it justified under subparagraph 
(B)eiii) (i.e •• there is reasonable cause 
to believe the intormation may be relevant 
to a matter relating to comDlission of a 
criminal act]. 

" 

Comments 

Carter administration and other vitll':~se9 
advocated keeping the books and recr,I',\s of 
small corporations, etc., within Lhc r.ourt 
order provision since these usually nre, for 
all practical purposes. owned by a ~in8le 
individual, vho has an expectation that 
these records viII remain priVate. In the 
case ot larger corporations. the courts have 
made clear that no such privacy expectution 

-is present. ' 

Disclosure ot return intormution woul~ be 
permitted only to Justice Department per­
sonnel, not;to those ot other federnl agencies 
as nov permitted, and only tor use in a crimi-
nal proceeding or investigation. This pro- ..... 
vi des an additional check on the appropriatness ~ 
and legality ot disclosure. w--

Magistrates, who mlly issu~.'search vnrrants, 
vould be allowed to issue ex parte disclosure 
orders as veIl as district Judges. 

The present statute had a privision which 
included return intormation which han been 
loosely interpreted to cover taxpayer books 
and records, accountants' books and records, 
corporate records, third-party interviews. 
tips trom other agencies and_other ""~terial 
by law to provide IRS. Thus, the p~C3ent 
act had the untortunate result CJf putting IllS 
in the position of discovering bribery, 
embezzlement, union payotts. etc. in financial 
records ot organizations but not bel~~ able to 
turn it over or tell the Justice Dep:lrtment 
about it. 

'. 
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26 USC Iil03 Existing Law 

(n) ill."l1r.lltion for order--l'le heud of any Federal 
nf:ellcy described in A) 01', if the Justice 
Departmcnt, the AG, Deputy AG, or Assistant 
AG, nloy authorize an aPl'licntion for nn ex 
parte order. 

l'he Judge may grant the ordcr it he determines 
on the basis of facts submitted by the applicnnt 
that--

(i) there it; reasonable calise to believe, based 
on inforwation believed to be reliable, that 
a specific criminal act has been committed; 

(ii) tliilrc is' reason to bclicvc that sllch return 
or return inCormation Is probative evidencr. 
of a lUatter in issue related to the commission 
oC such criDlinal act;. and 

(iii) thlO informntion <lOIlt:ht to be disclosed cunnot 
reasonably be obtained from any other source, 
unless thc infol'UUltion constitutes thlO most 
probati ve evidellce of a umtter in issue 
rclating to the commission of such criminal 
act. 

1I0llevcr, Inn 3)11111 not disclose allY return or return 
inCormation if it detel'mlnes and certifies ,to the court 
thut such disc10su\"e lIould identify a confidential 
iuCormllnt 01' oer!(JUaly impair a r;i vil or cl'iminll.1. tnx 
illveatlgation. 

o 

UlJNN Proposal 

Cn) ~l!r.lir.ation for ordcr--Thc Attorney 
General, Deputy AG, an Assistant AG; 
a United States Attorney, or the Attorney­
in-charge ot a Criminal Divido" Ol'gunizcd 
Crime Strike Force may authorize an 
D,~)~lication 1'01" an ex parte order. 

~le Judge or magistrate may grant the order 
if he determines on the basis of facts 
submitted that--

(i) [no change) 

(ii) the information is sought exclusively for 
use in a federal cr·imina1 investigation or 
proceeding concerning such act, and 

(iii) there is reasonable ca~se to believe that 
the infor~~tion may be relevant to a mutter 
relating to the commission of such 
criminal act. 

• 

COlmnents 

Applications Cor ex pllrte orde,rs C'~lI i.\ be made 
only by certain DOJ Officials, net ).;, officials 
of other agencies. 'fllia ill all uddi: i ,)na1 
pl'i vucy sufeguard not in cxisting Ja". 

~le eXisting stnndards rcquit'c DOJ t,~ describ~ 
lIith specificity tax infnrlaatioll thL'!. its 
attorneys hnve never seen. l'h1s lCIl';s to a 
"catch-22" situation. The proposed chnnges lIould 
establish standards similar to tlloso: nOli required 
under the federal \lire tap statutes. While they 
lIou1d e1iDlinate the "catCh-22" aspectos, they are 
hiah enOUGh to protect aGllinst i ncU ~r.I'imirlate 
violations of indi vi dual pI'! vacy. 

Thc propo:led standnrd is mc.re l'ca';"I,' hIe \Ii th the 
added safeguard of prosecutorial in~.::'vention. 
The main criticism of the present s1.Mlllard lias 
that it lIllS impossible to meet. ~1h'I'I!('ore, no 
ono! used it. 

AlGO 'lIe've eliminated the third reqlli ,'er.:ent that 
the Government prove the financial iro:'m'mation 
cannot be obtained from any other SCIlII·ce. 1'he 
fact is thnt the financial inCormatil,n is 
"avnilable" elscl:hcl'c but that the r.,.vci1iir,Cllt 
\lou1d have to camp] ctely recon5truc I, " tax!'"yc:r's 
hllnk record~ to cluplicnte the infon",I,ion on the 
rcturr.. This thil'd requiremcnt of tile present 
act also requires the Government to l'l'ove that 
tho tax return VIlS the most probative evIdence 
ot' the crima to he proven. Since th!!! section 
de::U.s only lIith non-tax crimes, the I.ax return 
itselr would never be the most probal.ive ev'idence 
of the crime. Only the actual financial record 
would qualify. Thus an ilDpossible ~I,nndard would 
be deleted • 



• -

,2'6 USC §6103 Existing Law 

lIo similar provision. 

Further disclosure is governed by 
(i)(l)(A) above. 

(2) Return jnformation other than tnxpayer 
return infOl'mation--Upon written request by 
al~ency hends authorized to apply for ex pnrte 
order [parn. (l)(A)], inCormation Ilupplied by 
t.hil'd part!!:!! (Le., return inCormation not 
supplied by or on behnH' oC a taxpayer) sho.11 
be disclosed to oCCicers and employees of such 
o.gency personally o.nd directly engaged in, and 
solely Cor their use in, preparation Cor allY 
administrative or judicial proceeding (or 
investigation which may result in such a pro-
ceeding) • 

NUNN proposal 

t' 
(C), Duty oC IRS--IRS shall disclose to the 

appropriate Justice Depo.rtment o.ttorney 
such inCormation ordered disclosed aa-soon 
as practicable Col lowing receipt of the 

(D) 

ex parte order. 

Further discloGure--The government attorney 
mo.y further disclose return inCormntion to 
such other federal government personnel or 
lIitness as he deems necessary to assist him 
in a crirnino.l investigation or in preparation 
Cor the administrative, judicial or grand jury 
proceeding upon lIhich the ex parte order is 
based.. 

(2) Disclosure of Nonreturn inConilation. 
(A) Upon written request from the head oC a 

federnl agency, the Inspector General 
thereof, or the AttorneY General or his 
designee in thO} cnse,oC the 'Justi~e 
Department, the IRS shall disclose non­
return information as soon as practicable 
to ofCicers and employees of such agency 
personally and directly engaged in, and 
solely Cor their sue in preparation for 
any administrative, judicial, or grand 
jury proceeding (or investigation lIhieh 
may result in such a proceeding) as 
described in paragraph (l)(A). 

Conunents 

Wi tnesses testi fied that even \lhen 'ln order 
is obtaincd under existing 86103, Ill,) ho.s 
taken inordino.te time to comply, even to 
the point of jeopardizing criminal t.rials. 
Thie new provision lIould remedy thl)~c delnys. 

Essentl-ally. the"r~ lIould be no ehull!"e in Curther 
disclosure' as a pro.cticnl mutter. ':h15 lanellaee 
is similar to that already cont,aill'~'~ in Rule 6(e) 
oC the Federal Rules of Criminal 1'I',:,eedure, 
regarding the release of secret gl,,,,::<1' jury 
evidence. 

The procedllres for requesting nonreLllrn inform(.tioll 
lIould not be altered substantially. lIollever, since 
the definitions lIould be changed, m~re information-­
such as corporo.te recorda, third J,,"'t,y records, (mIl 
lIi tne!!!! interviews--could be prodUl:~"1 pursuant to 
written request rather than by COUl'l. order than ia 
the case under existing law. 

I, 
II \\ 
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26 USC §610l Existing Law 

Such IIritten l'equest shall set fort~-­

(A) the name and nddress of the taxpayer; 

(D) taxabie period(s) to IIhich the return 
information relates; 

(c) the statutory authority under IIhich the 
proceeding or investigation is being 
conducted; and 

(n) the specific reason(s) IIhy such disclosure 
is or ,may be material to the proceeding or 
investigation. 

1I0llever, IRS shall not disclose 'any return or 
return information if it determines that auch 
disclosure lIould identify a confidential 
informant or seriouslY impair a civil or 
criminal tax investigation. The name and 
address of a taxpayer may be disclosed under 
this paragraph. 

No specific provision on further disclosure 
(see(i)(2) above). 

NUNN Proposal 

Such written request shall set forth-­

(i) the name and address of the taxpayer; .-
(ii) the taxable period(s) to IIhich the 

nonr~turn information relates; 

(iii) the statutory authority under which 
the prcceeding or investigation is being 
conducted, and 

(iv) allegations of criminal conduct giving 
role to the proceeding or investigation. 

No Change. 

(D) Further disclosure--The agency head, an 
I.G., or the AG or his designee may further 
disclose nonreturn intormation to Buch federal 
personnel or llitness as he deems necessary'to , 
aadst him in preplll'ation for the administraU"e, 
judicial, or grand jury proceeding upon IIhich 
the request is based. 

Comm~nts 

Since it is DOJ and not IRS l'IIi~h must 
determine if evidence is materb:, ~o a 
criminal proceeding or 'investigation , 
the change lIould require DOJ lIlel'Cly to 
cite the conduct IIhich gave risc to 
the request. 

There lIould be no SUbstantial change in 
further disclosure except permit disclosure 
to witnesses, IIho often must be ShO~l 
evidence during an investigation or in 
preparation tor a criminal proceeding. 
This is the same procedure nOli in effect 
pursuant to Rule 6(e), Federal Rules 
ot Criminal Procedure concerninF; the 
disclosure of secret grand jury 
evidence. 

,I 
.' 
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26 USC §6l03 Existing Law 

.Under pnrl!graph (i) (1), taxpayer identity 
information is considered to be taxpayer 
return inforllllltion and subject to dioc10sure 
only by grant of an ex parte order. !lovever, 
under paragraph (i)(2), taxpayer identity 
information may be disc1qsed in connection 
with the diSClosure, pursuant to written 
request, ot return information other than that 
provided by ,or on behalf of a taxpayer (i.e., 
third-partY,infor~tion). 

(3) Diselosur.e ot return information concerning 
possible criminal activities-_IRS may disclose 
in writing return information (other, than 
that provided by or on bellalf ot a taxpayer) 
vhich may constitute evidence of a violation 
of Federal criminal lavs to thc extent 
necessary to apprise the head of the appro­
priate Federal agency charged vith enforcing 
such laws. The nome and address of a taxpayer 
may be disclosed, even thoug~ Supplied by the 
taxpayer, if ~here is thid-party'return 
information that may constitute'evidence ot 
a Federal crime. 

NUNN Proposal 

(e) For this purpose, the name, address 
and lloei~ security number' of a taxpll,YJlr, 
whether a taxpayer filed a return for a 
given year or years, and whether there 
la or has been a criminal investigation 
of,a taxpayer shall be ~reated as non-
return intormation. "' 

(3) Secretary's duty to disclose nonreturn 
criminal information. 
(A) The IRS shall disclose, as soon as 

practicablc and in writing, nonreturn 
information vhich may constitute 
evidence of a violation of federal 
criminnl lavll to the extent necessary 
to apprise the head of the appropriate 
tederal agency or his designeeilharged 
with the responsibility for enforcing 
such 1avs. For this purpose, the 
name arid address ot the taxpayer snal! 
be treated as nonreturn information. 

" \ 

Comments 

Our section ma)tes it clear that taxpnY'11' 
idcntification information is availab,~ 
upon written request of the attorney fOI' 
the 'government. Thin avoids problems such 
as those faced by law enforcement Officers 
when trying to return atolen property 
according to social security numbers ll/ifl 

IRS von't prOvide the information under 
the present act. 

Present law merely permits IRS to disclose 
third-party criminal information to D~I. 
The change vould put an affirmnti ve b' .... :lcn 
on IRS to cnrry out every citizens baGi~ 
duty to report evidence of crfme,'exccpt 
vhere the information is return inform~tion. 

Our section :requires the IRS to disclos(> 
criminal dnformation it uncovers except 
anything listed on the tax return itself 
and acCompanying records. Under tfie 
present act IRS is not required to dinclose 
the information [tLnd the evidence at the 
PSI hearing diaclosed that they didn'tJ. 
The tax return would atill be inViolate 
except via court order. 

This section eliminates the "l!atch-22" 
situation of reqUiring an agency to 
requeat information without ever knowilln 

what information exists. This section ~so 
would require IRS to dert the JUstice 
Department to criminal information. 

'l1" 

\ 
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no similar provision. 

IRS shall not disclose any return 
or return information if it determines 
that such disclosure vould identify a 
confidential informant or seriously 
impair a civil or criminal tax investi­
gation. 

no similar provision. 

NUNN proposal Comments 

(B) 

(e) 

In addition to the above disclosures, ,_ 
vhenever IRS recommends to DOJ a prosecution 
ror tax lay violation, it shall rurnish to 
DOJ any return or nonreturn information 
revieved, developed, or obtained during 
the tax investigation vhich may constitute 
evidence or a violation of federal criminal 
lavs. 

Hovever, IRS may decline to disclose any . 
information under-the above paragraphs if. 
it determines that such disclosure vould 
identify a confidential informant or oeriouslY 
impair a civil or criminal tax investigation. 

(4) Use in udicial or administrative roceedin-­
Any information obtaincd Under paragraphs 1), 
(2), or (3) may be entered into evidence in 
accordance vith the Federal Rules of Evidence 
or other applicable lay in any administrative, 
Judicial, or grand jury proceeding pertaining 
to the enforcement of a specifically designated 
federal criminal statute (not including tax 
administration) or any ancillary civil proceeding 
to vhich the United States or any agency thereof : 
is a party. . 

-ci';~~ 'Iiis-h~-;;;C-;;mmendcda-t-';'x pr·or.c,:IlUon 
to DOJ, it can diGclose tax infol":n'" ion relating 
to the caoe. This mi.nor alteratioll 'Jould only 
alloy IRS, after it has recommended a tax CBDe 
to DOJ for prosecution, the nbili t:r to give DOJ 
-all inforDllltion Bssociated vith thu~ cBse.· 

no change in substance. 

This section codifies the commonly a.:cepted rise 
of tax returns obtained pursllant to 6103 in federBl 
courts according to the appropriate rules 
evidence. '£his section vould also provide a 
mechanism to transfer information concerning 
federal· civil litigBtion to the appropriate federal 
authority. Under the present act, no sllch provision 
exists. GAO found, ·for instance, that the Govern­
ment under the present act lost federal civil cases 
of substantial size because it could not obtain 
information from IRS. This section vould provide 
a mechanism to transfer information 1n serious civil 
casell such as civil rights, anti-trunt Ilnd frau" 
cases vhich an ancillary to a criminnl proceeding. 

• 

\ 
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26.USC §6l03 Existing Law 

.No similar provisions 

No similar provision. 

" 
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NUNN Proposal 

Any such inrormation ~ be dioclosed to the 
extent required by order of a court pursuant 
to 18 usc 3500 or Rule 16 of the rederal Rules 
or Criminal Procedure, or other applicable .-
discover,y requirements, such court being authorized 
in t\le issuance or such order to gi.ve due consi­
deration to congressional policy 1'avoring the '. 
conridentialit.y or return and nonreturn information 
ao set forth in this title. 

!/owever, any information obta1'ned under paragraphs 
(I), (2), or (3) shall not be admitted into evidence 
in such proceeding if IRS determines and notiries 
the AG or designee or th~ head of such agcncy that 
such admission would identity a conridential informant 
or seriously impair a civil or criminal tax investiga­
tion, unless the court shall otherwise direct such 
disclosure. 

(5) Emcrgcncy circumatnnces--Undcr cmergcncy 
circumztanccs involving an imminent danger or 
physical inJur,y to any person, serious physical 
damage to property, or night rrom prosecution, 
IRS may disclose information, including return 
information, to the.extent necessBr,Y to apprise the 
appropriate rederal agencY ot such emergency. As 
soon as practicable therearter, IRS shall notifY 
DOJ or this action, and. DOJ shall thereupon notifY 
the appropriate federal district court or magistrate 
ot the disclosure. 

~ents 

Thi S !lection nllows IRS to disclosc nn:r 
information to thc appropriatc ag.mcy ill 
circumstances where a threat exists of 
injury to a person, serious damage to 
property, or rlight from prosecution. 
This obviates problel~s that exist under the 
present law where even threats or assass!na~_ 
tion couldn't be disclosed without elaborate 
and time-consuming procedures. This scction 
requires that arter the emergency di5closure, 
the Government notifY the appropriate court 
01' the disclosure. 

, 

i 
-J 



a4 

26'USC §6l03 Existing'Law 

• 
No similar provisions. 
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(6) 

NUNN Proposal 

ASDistance of IRS in oint tax Bnd non-tax 
inveotigationn __ No portion ot § ~03 ~hall be ._ 
interpreted to preclude or prevent IRS trom 
assisting n."1y other federal investigative 
agcncy in investigations of criminal matters 
Yhich may lead to income tax violations, or 
from investigating or gathering relevant 
information concerning persons involved in 
such criminal actiVities. 

(1) Disclosure to State authority .upon certification 
of evidence of a State felone violation--the 

Official to vhom disclosure has been made may 
apply to a district court for an ex parte order 
to further disclose to a State Attorney General 
or district attorney any return or nonreturn 
information that is relevant to a violation ~t 
a State felony statute. The application shall set 
forth the name and address ot the taxpayer, the 
relevant taxable period(s), the State felong 
violation and statute, and a description ot the 
information sought to be disclosed. 

Comments 

Thin section mnltes it clear on the fac-, 
of the statute that IRS is frce to york 
JOintly Yith other government agcncior. In 
combating crime. This is to obviate thc 
need to process a Title 26 Grand Jury request 
simply to obtain the assistance of IRS. 
Hearing testimony revealed that the Grnnd 
Jury request process took upYards of onc 
year Just to obtai.n the services of !AI-; in 
a criminal' case. 

Thio section gives the govel'nment a meC'hnnism 
to provide evidence of state crimes to tIle 
appropriatc authorities. The present nct 
contained no such provision. This ser.!.!on 
provides for a court-authorized procedurc to give 
evidence of state crimes to state authorities. 
Under the present act, for instance, evidence of 
bribing a policeman in th~ hands ofrnS sould not 
be given to the appropriate state auth'.'l'ities. 
Our revision provides a mechanism to p.~=omplish 
this yhich includes a court order as a privacy 
safeguard. 
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No similar provision. 

No similar provisions. 
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NUNN Proposal 

The order for discloure to State authorities 
may be granted i£ the Judge or magistrate 
finds on the facts submitted that-

CA) there is reasonable cause to believe, 
based on information believed to be 
reliable, that a speci£ic state 
felong violation has occurred; and 

CB) there is reasonabla cause t'o believe 
that the information may be relevant 
to a matter relating to the commission 
of such violation. 

(k)Cq) Disclosure to competent authority under 
international convention--Return or non­
return information may be dioclosed to 
competent authority ot a forcign govern­
mellt which has a tax convention. mutual 
assistance treaty. or other convention 
relating to the exchange of tax informa­
tion,vith the U.S. but only to the terms 
ot the agreement. 

Disclosure o£ return or nonreturn 
in£ormntion sought pursuant to a treaty 
or convention for use in non-tax criminal 
matters may be made only atter a U.S. 
district judge or magistrate issued an 
ex parte order that there is--

.-

CAl reasonable cause to believe that the 
inforffiation may be relevant to a matter of a speci£ic 
criminal act that has been committed or is being 
committed against the lavs of the £oreign country. 
and 

• CB) that the information is sought exclusively 
tor us in such country's criminal investigation or 
proceeding concerning criminal act. 

Comments 

This section crentes a mechanism to all <'" 
the Govcrnmcnt to perform according to 
mutual assistance trcaties it has entel,,..l 
into vith foreign countries to exchangc 
criminal evidence. Under the prCscnt a,·· •• 
IRS refused to give criminal evidencc tc 
the Justice Department so that it could 
comply with this country's mutual assin~~nce 
treaties. 
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It shall be IInla\/fu1 for lIIiY I'rl.!scnt 
or former officer 01' Gmilloya£: ot t~c 
fedcrnl governmcnt to willfully 
disclosc any· rcLII1'n ('1' l"aLtll'lI [nfOl, • .,I·­

tion except lUi aut.hol"ized in r!G um: 
6103. II violati'''l j Ii I'unbhal,le 
by a finc not excee.lil1(( :/;5,uno or 
5 YOILI'S in prison, or b"l;h, 1;(lCll.!Lhel· 
.1 th the .!osts of Ill·O~C·.:ut! on. nnd lLny 

• .·son convicted .)f u violuUon shall be 
,'! .·harged :fl~om GOYCrnll1i!nt eGlLlloy. 

NUNN Proposal 

(Criminal Penalty for Disclosure) 

(d) It shall be an affirmative defense 
that such disclosure of return or 
nonreturn information resulted from 
a good faith, but erroneous, inter­
pretation or section 6103 \lhile a 
federal employee \las acting vithin 
the scope of his employment. 

Conunents 

IRS asents testified that section 6103 is very 
·technical and detailed, and that IRS I il1tr:I'­
pretutions of the section have been confulline:; 
to them. Therefore, ruther risk violutin~ 
7213, \lhich contuins no good fuith de(cnsQ, 
they are "gun shy" und reluctant to disclor;c 
criminal evidence even when, as a techni~".l, 
they are permitted to do so. Therefore, 0 

good fuith defense \/ould be udded to 26 ur.c 
7213. 
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(a) General rule--Hhenevel' any person 
Icnowingly, or by reason 01" negligence, 
discloses a retul'n or return informa_ 
tion in violation 01" section 6103, 
the taxpayer may bring a civil action 
1"or damages against such person, 

NUNN·Proposal 

(Civil Penalties for Disclosures) 

(a) General rule--Whenever any federal employee 
knowingly, or by reason 01" negligence, discloses 
return or nonreturn information in violation 
01" section 6103, the taxpayer may bring a civil 
action 1"or drunages exclusively against the agency 
employing that employee, Whenever any person 
other thnn a 1"ederal employee discloses return 
or nonreturn information in Violation 01" section 
6103, the taxpayer may bring a civil action 
directly against such person, 

Conunents 

The change shirts liability r.ll" damages 
1"or authorized diSclOsure in I.',c case 
01" a 1"edel"ul employee from th,' indi vidutLl 
employee to the Govern~cnt" 

I) 

\ 
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SECTION-BY-SECTION SU~~ARY 

OF PROPOSED AHENDHENTS TO 26 U.S.C. 6103, 

26 U.S.C. 7213, AND 26 U.S.C. 7217 

This bill \vould streamline and clarify provisions of the 

Internal Revenue ·Code governing access to tax information for Use 

in non-tax criminal investigations and prosecutions. The bill 

. combines the salient features of Senat·e-initiated proposals 

and those developed by the carter administration. This compromise 

measure is based on more than eight months of study and hearings 

by four Congressional committees. Generally, the bill would clarify 

ambiguities in existing la\v, refine needlessly cumbersome procedures, 

and distinguish between privacy rights of individuals ~s contrasted 

. with those of legal entities such as corporations. The modest 

changes proposed \vould substantially assist federal 1av enforcement 

authorities in combatting narcotics trafficking, organized crime 

and I.;hite-collar offenses involving large sums of money. At the 

sam~ time, the bill preserves the saf2guards for. taxpayer privacy 

established in 1976. 

Definitions of Protected Information 
[26 U.S.C. 6103(b) (1-3») 

Existing la" uses a baffling series of four terms to describe 

information held by IRS! i.e., "returns;" "return information," 

"taxpayer return infc;>rmation," and "return in{o:r;:mation other than 

tcl.>:payer return information." S. 2402 ,·;ou1d clarify the law by 

a~opting a \-lork·able hlo-pclrt definitional structure." 

Section 1. The new §GI03 (b) (1) "/Ould c1escrib~ the first 

category of protected ti:lX information, "return information," ~Ihich 
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includes '(A) returns of all taxpayers and (ll) underlylng records . -
,and information submitted by or on behalf of "individual taxpayers," 

tQ support the filing of a tax return. 
". ..". 

Section 2. The second category of information held by IRS, . 
"non-return information," is defined to encompass all information 

held by IRS not covered by the definition Of. "return ~nformation:" 

Sect ion 3.' The b~ll defines the term "indi vidual taxpa~e~" 

as' an individual or a legal entity with no more than two owners, .. ' 

shareholders, or members, such as a small, ,family-owned business., 

'raken together, these three definitions simplify existing 1 a\-1 

by reducing the number ~f categories of information from four to two;, 

moreover, the two new categories of information conform to the ~ethods 
of obtaining access: "return information" requires a court order 

while "non-return information" may be obtained pursuant to a formal 

law enfor~ement request under (i) (2) or pursuant to a report of crime 

under (i) (3). The only substantive'change made by the revised 

definitional structure is that the books and records of legal entities, 

such as banks am. corp:>rations, are made available U!le.&" (i) (2) or (i) (3) i they 

are nO\'1 available only under (i) (1), as are books and rec erds of 

individuals. 

The rationale for the distinction js that natural persons 

have greater privacy rights than do corporations oT. other entities~ 

JI,."similar distinction is'made in the Privacy Act of"i974 (S U.S.C. 

5~2a) and the Financial Privacy Act of 1918 (12 U.S.C. 3401-3422), 

nei ther of ,<,hich applies to corI;>orate records., f.1oreover!, records of 

corporations and other entities are normill'ly ~ubjer.t to inspccti'on 

by shareholdcrs and othcr~ "lith an interest in tho entity! as \:;11 

I 
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as federal, state and local a~th9.~ities; individual books and 

-ecords are not. Furthermore, books and records of legal entities 

are '. normally maintained for purposes other than tax requirements~ 

inaivi~uai books and rccords~re frequently maintained solely to 

comply 'with tax la\.,.s. Finally, the Fifth Amendment privilege 

against self-incrimination does not extend to legal entities • . . ~... . " . 

For these reasons; S. 2402 accords a higher degree of pro-

tection·to underlying books and records of individuals than 'to those 

of legal entities. Because legal entities comprised of only~ 

persons, such as small, closely-held businesses, are usually the 

alter ego of ,an individual, they are,treated as individuals. Again, 

it should be noted T:.at all tax returns are accorded the higher -- , 

degree of protection \-lithout regard to the nature o;f the taxpayer; 

the distinction behleen individuals and entities applies only to 

underlying information, primarily financial. books and records. 

Disclosure Pursuant to Court Order 
(26 U.S.C. 6103(i) (IlJ 

Section·~. Part L The revised §6l03(i) (1) preserves the 

structure of the existing court order provision. The modifications' 

a~e intended only to clarify existing law and to make the literal' 

terms of the statute comply with actual p~actice. 

-For example 6 the standards in e):isting (i) (1), if read literally, 

require a factual- shmling that cannot be made unless" the prosecutor 

seeking access is already in possession of the information sought. 

Courts have interpreted this language in a commonsense fashion to 

rc·quire proof only of those facts a federal prosecutor can realistically 

be expected to demonstrate: that there is reasonable cause to believe 

! a specific federal crime has occurred or i~ occurr.illg, that there is 
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reasonable cause to believe ~ax information is relevant to that 

offense, and that the informa£io~Kill be used exclusively for 

investigation and prosecution of that offense. S. 2402 would 

sUbsti tute! these standards fc:r ',those of existing law. Because 

this merely codifies presen't prac'tice, it has no practical effect 

on taxpayer privacy or tax administration. 
It does, ho\.,.ever, .' , 

·reduce the potential. for .widely varying judicial results and the' 

extr~me chilling effect that the ~nrealistic language of current . . 
law has on federal pI:osecutors who need tax information for 

legi timate la\.,. enforcement purposes. . -~-: 

The proposed standard is more reasonable, with the added safeguard 

of prosecutorial intervention. The main criticism of the present standard 

was that it was imposs~ble to mee . . t Therefore, no one used it. Also, 
the proposed would eliminate the third requirement that the Government 

t be obtained from any other source. prove the financial information canno 

The fact is that the. • f ;nanc;al information is "available" elsewhere, but 

have to completely reconstruct a taxpayer's bank the Government would 

records to dupl~cate , the information on the return. This third require-
ment of the present act _ also requires the Government to prove that .the 

tax return was the most probative evidence of the c~ime to be proven. 

Since this section deals only with non-tax crimes, the tax return it~elf. 

would never be the most probative evidence of the crime. Only the aC,tual 
financial records would qualify. Thus an impossible standard would be 

deleted. 

I, 
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The new (i) (1) modifies the class of federal offiCials who 

nay authorize an application for a court order. EXisting la\.,. 

. . requires all such applications to be routed through Washington for 

approval before being presented to the court, a requirement Which 

results in substantial delay and papenlOrk. The ne\o,' (i) (1) (B) \,lould 

~ermit United States Attorneys and Attorneys-in-Charge of'Organized 

Crime Strike Forces in the field to present applications directly 

to the appropriate federal court for consideration. 

S. 2402 \-lould delete the authority currently POssessed by all 

heads of federal agencies to approve (i) (1) applications, thereby 

centralizing application authority in a ~ingle agency, the Department 

of Justice, where it can be more effectively coordinated. Since 1976, 

only five applications for (i) (1) orders have been signed by non-Justice 

Department entities; this change will not, therefore, adversely affect 
federal agencies. 

The revised (i) (1) (D) also clarifies existing ia\.,. by 

--explicitly providing that redisciosure can be made to those 

support personnel necessary to prepare fpr a criminal prosecu­

~ion. Thi~ would not change .e~isting practice. 

'Finally, the net.,. (i) (1) prOvides thOlt COurt orders may be 

granted oy U.S: Magistrates as weil as U.S. District !udges. 

l>lagistrates are nm,? authorized to grant analogous applicatiorrs 
. .' such as those for search and arrest warran'ts. 
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Disclosure Pursuant to For~al Law Enforcement 
Request [26 U.S.C. 6103 (i) (2») 

Section 4 r Part 2. The revised §6103(i) (2) clarifies 

existing la\" governing requests for non-return information. 

amended, ld 't t to be made by Justice (i) (2) "'!ou permJ. reques.s 

As 

Department officials in the field, as designated by the Attorney 

Genera ,to ... 1 avo ~d the necessity of routing all.' requests through 

\\'ashington. It is anticipated that the Attorney General ... ,ould 

authorize As~istant United States Attorneys and ~upervisory-level 

officials of investigative agencies to request non-return information, 

. . 1 not directly involved in an investigation. In i.e., offJ.c~a s 

addition to the heads of agencies nml authorized- to request (i) (2) 

~ntorma ~on, . . t' S 2402 t"ould grant similar authority to the fifteen 

Inspectors ... General "'hose mandate is to combat fraud r \'laste and abuse 

in federal programs. 

The net" (1) (2) {C) also authorizes these federa 1 1 a \'1 enforce-

ment officials to inquire whether a taxpayer filed a return for a 

\-lhether there is or hus been a crirr.inal investigation given year and .' 

of the taxpayer. This \vi11 help avoid the waste of resources which 

has occurred Hhere a cour- or ... ~ , t der ~s soucrht and obtained only to find. 

that the taxpayer did not fi~e a return for the year in question. 

Finally, the y~ ... re";sed (~) (2) \lould modify the factual sho;ving 

required to suPP?rt a disclosure of non-~eturn inforR?tion .by sub­

sti~uting ';the ~llegation of 'criHinal conduct giving rise to the 

proceeding or investigation" for "the specific reason or rea~ons 

why such disclosure is or may be material to the proceeding or 

inve~tigation." Like the (i) (1) court order requirement, a 

prosecutor canna ." . t sho\·' t".'e mate:t'l.· ality of tax information to a case 

without access to the information sought. 
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IRS-initiated Disclosure 
[26 U.S.C. 6103 (i) (3») 

. Section 4, Part 3. S. 21,02 proposes hlo iml?rove~ents to the 

procedure by , ... hich IRS initiates reports of non-tax crime to la\'1 

. enforcement: authorities. First, the neH §6l03(il (3) would make such 

reports mandatory rather than discretionary. Second, the ne\.,. (i) (3) (Bl 

. . provides that 'IThen the IRS refers a tax case to the Department of 

Justice, it must also refer any evidence it has of non-tax crimes 

coromi tted b}. the taxpayer. The purpose of the non-disclosure rule , 
is to encourage taxpayers to report their incomes fully and honestly; 

taxpayers ",-ho evade taxes shou'ld not benefit from a 'policy enacted 

to encourage honest reporting. The proposed section requires the IRS 

to dislcose criminal infor~ation it uncovers except return information. 

Under the present act, IRS is not required to disclose the information 

[and the ev.id,..mce at PSI's hearing disclosed tr.,at they do not). This 

section e1iminates the Catch-22 situation of requiring an agency to 

request infor.mation without ever'knowing what informatio~ exists_ It 

also requires IRS to alert the Justice Department to criminal informa-

tion. 

Admissibility of Tax Information 
[26 U.S.C. Gi03(i) (4») 

Secl:ion 1\, Part. 4. Finally, section 1\ of the compromise bill 
. . 

\'lould amend (i) (4) of §6103. to provide thClt tax information is . 
admissible i.n judicial and administrative proceedings like other 

evidence rather than pursuant to special rules. The bill also 

to crimina 1 proceedings Ii. e., th()~c arising from th,c same course of 

clarifies that tax information is admissible in proceedings "ancillary" 

conduct and involving the same pal:ties. Civil proceedings anCillary' 

to,criminal proceedings include civil iorfC'iture or damage actions 

Which may be pursued in addition to or in lieu of criminal prosecution. 

88-137 0-82-10 
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The amendments to (i) (4) also clarify that tax information may 

be disclosed to a defendant pursuant to the ~encks ~ct, discovery pro­

visions of the Federal Rules of Criminal Procedure or other discovery 

requirements. This explicitly protects a defendant's Due Process 

rights and is consistent with current practice. 

Emergency Disciosure 

Section 5, Part 1. s. 2402 \,"ould add three ne\" paragraphs to 

§6103 (i), The ne\'/ paragraph (i) (5) \~ould permit IRS, in its dis-

cretion, to report to the appropriate federc. agency any circum-

stances involving an imminent danger of p,hysical inJ lry to any person, 

serious pro?erty damage or flight from prosecution. This authority 

for disclosure in rare emergency situations is patterned on the 

similar provisions of the Financial Privacy Act of 1978 (12 U.S.C. 

3414(b» and, like the Financial Privacy Act, requires that all such 

disclosures be reported plomptly to the appropriate federal district 

court. 

Joint Investigations 

Section 5" Part 2. The new (i) (6) merely stu:tes that §6103 

does not precl~de or prev~nt IRS from assisting or working jointly 

,·,ith fede~a'l law enforcement .agencies in the iilVestigation 9f -non-

t<!->= crimes vlhich may involve violations; of federal tax la\ofs. This 

does not change current law, but clarifies the.law wh~ch now discourages 

such cooperation by the vague and uncertain language in the act. 

Disclosure to State and Local Authorities 

Section 5, part 3. S. 2402 also propose~ a new (i) (7) 

authorizing' carefully limited redisclosure of tax information to 

State and local la\·/ enforcement authorities. This limited redis-

.. .. 

., 

.. 
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closure \muld be permitted only as to information already obtained 

by federal la\ ... enforcement of f' , 1 f 
~c~a s or a federal non7tax criminal 

·,~nvestigation. If such information reflects a St ate felony violation, 
the fcderal official obtaining access would be authorized to go back 

to court and seek an order authorizing redisclosure to the ap~ropriate 

State attorney gen,eral or district attorney exclusively for use in 

the inVestigation or prosecution of that State felony violation. 
Like 

other persons receiving tax information th , , e State attorneys g~neral 

and district ~ttorneys receiving tax information under (i) (7) would 

be subject to civil and criminal t' f sanc ~ons or any unauthorized Use. 

Disclosure Pursuant to f.tutual .r~ssistance Treaties 

Section 6. S. 2402 would amend §610::S(k) (4) t!o permit dis-

closures to foreign governments pursuant to mutual 
assistance treaties 

for use in non-tax criminal matters such as narcotics trafficking, 

thcreby making it possible for federal off~cials to obt~in reciprocal 

disclosure of foreign tax information. Such treaties, of course, 
must be ratified by the Senate. 

To further regulate this foreign 

acces~,t~ tax information, the amende~ (k) (4) woulq' 
r?quire entry 

of' an order by aU. S. district court, sim;lar to " 
• that required by 

§6l03(i) , (1), before a disclosure could be made. 
Paragraph (k) (4) 

presently authorizes sim,ilar disClosures to foreign 

tax use. pursuant to' international tax conventions. 
governments for. 

• CRIl'IINAL PENALTIES 

Section 7 would amend the criminal provision of the 

Internal Revenue Code' 26 USC 7213 t 
' • • • I 0 create an affirmative 
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defense to prosecution where the disclosure of tax information 

in question was made pursuant to a good faith but erroneous 

interpretation of the la~. 

The new subsection would make it clear to federal employees 

that they need not fear criminal prosecution if they proceed 

reasonably and in good faith. Actually, this makes no practical 

change in existing law which requires a "willful" violation to . ~ . . 
sustain a,conviction. It would, however, reduce the extreme 

chilling effect which present law has on legitimate disclosures~ 

CIVIL REMEDY 

section 8 would amend the civil remedy section of the 

Internal Revenue Code, 26 U.S.C. 7217, to make federal agencies, 

rather than individual federal employees, the defendants in suits 

alleging unauthorized disclosures of tax information. This change 

would conform §72l7 to the Financial Privacy Act of 1978 (12 U.S.C. 

3417) and the Administration's proposed Tort Claims Act amendments. 

Under present law,' civil suits may be filed against 

i:".:>th the federal agency and the employee involved. This creates 

>-,; "'1 flict of interest requiring r,etention of p~iva~e a poten .. , .. _, con,... . ' . 

counsel ~o represent the employee. Moreover, it is unduly harsh 

employees who work with tax inform~tion regularly to place federal 

., f 'r;sk;ng financial ruin daily for any mistaken in thepo5~t~on 0 •• :r. . 

disclosure. 

Of course, federal ~mployees would continue to be subject 

t.O administrative sanctions, including dismissal, for ~ny negligent 

disclosure as well as criminal prosecution for any willful, corrupt 

or malicious abuse of tax information. 

Conforming ,~endment 

Section 9. The final sectioH of the compromise bill is a 

technical conforming amendment to make the remaining provisions of 

s6103 consistent with the ne'" two-part definition of tax-related 

data held by IRS. 
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Senator GRASSLEY. You have time for questions, I hope. 
Senator NUNN. Surely. 
Senator GRASSLEY. Senator Baucus had to excuse himself, and he 

will not be back, but he did ask that I ask you for him where your 
bill disagrees and is different from the administration bill? 

Senator NUNN. I can't answer that now because I have not seen 
the administration bill. I have not had the chance to study it. It is 
my impression that they are very close, but I really can't give you 
a good answer to that. 

Senator GRASSLEY. If you would like to, for Senator Baucus' 
benefit, submit something in writing for the record. 

Senator NUNN. We will submit it for the record. My impression 
is that the two bills are very clOse. 

Senator GRASSLEY. I will also announce, then, for the benefit of 
anybody, that we are going to keep the record open to receive any 
appropriate material on this legislation. 

Why is it necessary to create new definitions for returns and for 
return information; won't this create problems with other parts of 
section 6103? -

Senator NUNN. I would say, whatever problems are created, and 
I would never underestimate our ability to create new problems 
with solutions because that is the history of legislation. But what­
ever problems are created would pale in comparison to t.he prob­
lems of the current definitions. That is one of the biggest problems 
that flows through the whole problem area. , 

These definitions, first of all, are very sweeping. I have already 
given yoU one example of having the IRS 'digging out a trash can 
outdoors, and DEA could not even get that information. It was 
deemed to be taxpayer information, which to me is incredible, but 
that was the way it was interpreted. 

So the definitional part of the law is uninterpretable. It is vague. 
It's all inclusive. It dramatically needs clarification. 

We had the Chief Counsel of the Internal Revenue Service for 
one of our hearings, and we asked him to give us his interpretation 
of several different hypotheticals under the existing law on how 
they fit in the definitions, and he could not do it. 

Senator GRASSLEY. If judges already use the standards you have 
in your bill for granting ex parte court orders, why is it necessary 
to include them in your bill? 

Senator NUNN. Mr. Chairman, let me add to the last question, 
and then we could come back to that one. 

If the definitions cause problems in the 6103 area, you could 
isolate our definitions to the non-tax crime section, and my staff 
will be glad to work with yours' on that. 

Senator GRASSLEY. All right. 
Senator NUNN. We will be glad to try to mitigate any confusion 

caused in here. 
If you don't mind repeating your last question. 
Senator GRASSLEY. If judges already use the standards you have 

in your bill for granting ex parte orders, why is' it necessary to 
include them in your bill? 

Senator NUNN. For clarification purposes, and because different 
courts have different definitions. rrhe law itself is sufficiently clear, 
even though some courts have used common sense and have ap-
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plied a degree of common sense to the law, which I welcome. The 
law itself causes a great deal of confusion, and in effect the law 
intimidates a great number of people who would otherwise use the 
provisions of the law, if they knew what the court decisions were 
but many times they don't. ' 

Senator GRASSLEY. Disclosing an individual's tax return to State 
and local governments troubles me. Many law enforcement officials 
in small communities could divulge the information from an indi­
vidual's income tax return, and it might at some later time be a 
source of embarrassment to that person. Obviously, this sort of 
disclosure would be very discrete, but incidents do occur. What in 
your bill could prevent this from happening? 

Senator NUNN. We have sanctions against anv individual who 
improperly discloses' any of this information, or iii any way abuses 
the information. There would be two court orders that would be 
required. 
. First, the Justice Department, on any taxpayer-supplied informa­

tIon, would have to get a court order in order to secure that 
informatiC?n. Second, before they turned it over to any State or 
local officIa~, there would have to be another court order. So going 
through two procedures, we think is sufficient safeguard. 

W ~ ca~not guarantee in any law against human fallibility, and 
notlung In here does that. But there are continued provisions for 
punishment, and we think we have, with the two court orders 
required, very stringent safeguards here. 

S~n~t<?r G~ASSLEY. What justi~cation is there for ever disclosing 
an IndiVIdual s tax return to an International entity? 

Your bill provides for broad disclosure of return informat;.:)n to 
international authorities. If the problem we are concerned with is 
drug trafficking, shouldn't we just limit the scope of your bill to 
disclosing illegal narcotics trafficking? 

Senator NUNN. Mr. Chairman, if that is the wish of the commit­
tee in that particular area, on that subsection about foreign coun­
tries, I would certainly go along with that. 

First of all, you would have to have a treaty. Secondly, there 
woul.d. have to be reciprocity with the other country before this 
prOVISIOn would be enacted. Third, it would only be in matters of 
great international concern. 

! can visualize matters in .the non-narcotics area, in organized 
crIme,. and ~o forth, .w~e~e It would come into play, but if the 
commIttee WIshes to lImIt It to narcotics, I think it would be a step 
forward. 

We have got to get foreign countries to cooperate with us in the 
na;cotics area. If we don't improve that cooperation, we are not 
gOIng tc? make a lot of progress. This would encourage them to do 
so, but It would only apply if there was reciprocity, and we had the 
same provisions, for instance, with a citizen of Colombia. That 
would make a tremendous amount of difference in many of our 
prosecutions. 

. Senat<;>r GRASSLE~. My las~ question deals with the subject you 
dISCUSS In your wrItten testImony in regard to the difference be­
tween corporations with two or less shareholders as opposed to 
those with three or more. ' 

.' 

;. 
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What is the significance of two rather than three shareholders, 
and is there some evidence that corporations with three or more 
shareholders eJl.gage in more criminal activity than those compa­
nies owned by two or fewer people? 

Senator NUNN. Mr. Chairman, that is a good question. There is 
no good answer to that. rrhere is no difference in two and three. We 
are simply trying to define small. Two is obviously small. I think 
that three is small, too. You might want to say 10, or you might 
want to say 25. I would certainly be willing to accept a reasonable 
amendment in this a~ea. 

I think the point is that large corporations don't have the expec­
tation of privacy under any of our other laws that the small 
corporations have. But there is nothing magic about the number. I 
think myself it is too small. Defining a small corporation is a 
constant problem in the Small Business Committee. The only real­
istic definition I have ever heard is that a small corporation is one 
that does not have a fully engaged, full-time paid lobbiest repre­
senting them in Washington. [General laughter.] 

Senator GRASSLEY. Thank you, Senator Nunn, for your kind at­
tention to our questions, your expert testimony, and your leader­
ship in this area. Obviously, you are tackling a big problem, and I 
hope that you are successful. 

Senator NUNN. Thank you very much, Mr. Chairman. 
Senator Baucus had asked another witness questions about how 

many cases, if I could just volunteer some information. 
Senator GRASSLEY. Yes. 
Senator NUNN. We had a very brief survey done for us by DEA 

and FBI. It was done over a weekend, and they only had a very 
limited amount of time. We asked them the question: In how many 
cases was the IRS impeded in cooperating with DEA and FBI that 
they knew about. The catch here is, FBI and DEA don't know 
about most cases, because they don't ever know that the informa­
tion exists, like the examples I have given you. 

So in order to get good information, you have to get the IRS to 
give you that answer, too. Frankly, they never have been willing, 
with their past reluctance to support this kind of legislation, to 
provide that kind of information to us. But I think this committee, 
with its leverage, could probably get that from them, particularly 
since they have obviously changed direction now. 

The answer to the question we got was that there had been 70 
separate cases that, were documented by FBI and DEA in which the 
Tax Reform Act had severely impeded and/or completely halted 
certain criminal investigations. These investigations involved espio­
nage, child pornography, drug smuggling, land fraud, public cor­
ruption, oil fraud, and GSA fraud. But that was a very brief 
survey, and perhaps it could be updated. 

I would encourage you to get more updated information from 
IRS. That is an area where they would have the best information. 

Senator GRASSLEY. Thank you, Senator. 
Senator NUNN. Thank you . 
Senator GRASSLEY. It is now my pleasure to call the person on 

the list, Mr William J. Anderson, Director of General Government 
Division, General Accounting Office. 

Would you like to introduce your staff members, Mr. Anderson? 



• 

148 

S'fATEMENT OF WILLIAM J. ANDERSON, DIRECTOR OF GENER­
AL GOVERNMENT DIVISION, GENERAL ACCOUNTING OFFICE, 
ACCOMPANIED ,By ANDREA KOLE, ATTORNEY; AND JOHN 
GUNNER, AUDIT MANAGER, GENERAL ACCOUNTING OFFICE 

Mr. ANDERSON. Good afternoon, Mr. Chairman. 
I am accompanied today by, on my left, Andrea Kole, an attor­

ney in our Office of General Counsel, an expert in tax matters. On 
my right is John Gunner, the audit manager who has been respon­
sible for GAO's work in the area involving section 6103 and disclo-
sure of tax information generally. " 

I do have a detailed statement which I would like inserted for 
the record, sir, and then I have a brief summary I would like to 
present. 

Senator GRASSLEY. Thank you very much, and your statement 
will be printed in the record in toto. 

Mr. ANDERSON. Thank you, sir. 
I think as a result of all the work it has done, GAO is persuaded 

that there is a need to revise section 6103 to ease access to the 
information that IRS has by law enforcement agencies. We don't 
expect that this is going to result in any great revolution regarding 
apprehension of criminals, but it will help. It is an unwinnable 
battle apparently, but we do believe there are some gains to be 
had. 

I would like to briefly cover the problems that we see that 
presently flow from the language of 6103. 

First, Justice doesn't know what IRS is about. There is a rela­
tionship here to between Justice's policies on successive Federal 
prosecution and dual prosecution whereby cases that IRS develops 
will at the last minute not be prosecuted, deferring instead to a 
drug prosecution. 

Next, U.S. attorneys are making limited use of the access provi­
sions because of the complications involved. The figure was cited 
earlier that in 1975 we had 1,800 requests, and recently we are 
averaging an amount of 274 a year. 

Next, IRS cannot initiate disclosure of information it has about 
nontax crimes that was provided by the taxpayer or his agents. For 
example, one we cite in our detailed statement, a taxpayer had 
actually shown narcotics to be his occupation in showing income of 
$200,000 as a result of trafficking in these substances, and yet IRS 
was prohibited by the law from disclosing that information to law 
enforcement authorities. Whether in fact the law was violated in 
some fashion, and whether in some manner the information was 
communicated, we cannot speak to. 

Finally, information obtained by Justice attorneys under 6103 
cannot be used for related civil proceedings. 

As I said before, we believe that S. 732 will help, but we do 
believe that it needs to be modified in several respects. 

First, we believe that similar protections should be afforded to 
all taxpayers. I think you hit on that very precisely here with 
Senator Nunn regarding what is magic about one- or two-person 
partnerships, and corporations. We believe that corporations and 
partnerships should be afforded the same protections as individ­
uals. 

.. 
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Next, regarding the limiting of authority to seek access and 
relaxing of criteria for getting court approval, we believe that this 
sho~ld be m~dified to recogn.ize that access should not be sought if 
~he InformatIon can be obtaIned more readily in some other fash­
IOn. 

In other words, we see a need for recognition that Justice 
shouldn't have carte blanche entree, and if in fact the information 
can be obtained elsewhere, Justice need not go to IRS to get it. 

N e:xt, we disagree .w~th extending access to inspectors general, 
and In fact even retaInIng access for heads of agencies. We believe 
that all these requests should be funneled through the Department 
of Justice. For one thing, this would certainly insure improved 
coordination with the Department, and improve awareness of what 
is going on across Government. 

Next, we believe that there should be some clarification with 
respect to the language in the bill where IRS is obligated to dis­
close third-party information to law enforcement agencies. I think 
that Commissioner Egger touched on this briefly. 

The point being that if obligated were interpreted to mean that 
!RS sho1:lld on. some ~egular b~sis scan their files for possible 
InformatIOn, thIs could Impose qUIte a burden on the Service. If, on 
the other hand, they run across this information in the course of 
their regular tax administration activities, there is no problem at 
all. We believe the committee should consider clarifying that. 

There is one omission in the bill that we believe should be 
addressed; namely, IRS would still lack the authority to unilateral­
ly discl?se privi.leged inforl!lation, that is, return and taxpayer 
return InformatIOn concernIng nontax crimes that it has in its 
files, absent a request from a law enforcement agency that has 
been successful in obtaining an ex parte order. 

W ~ believe that IRS, in such instances, should be empowered to 
obtaIn an ex parte court order on its own initiative and to transfer 
the information to the proper authorities. ' 
. ~oncerning the emergency circumstances section of the bill, we 

bel~eve tha~ t~e ~~~ should b~ required to include a specific dis­
claImer on ItS InaOlhty to obtaIn an ex parte order such as I have 
just de~c:ibed, in order to provide information und~r the emergen­
cy prOVISIOn. 

We .also have a problem with the open-ended language which 
ess~ntIally states that no portion of the disclosure provisions are 
deSIgned to prevent IRS from assisting other agencies. This is one 
bro~d, seemingly catch-.all provision in the bill that perhaps could 
be Interpreted to overrIde all other provisions in it. We believe it 
should be clarified. 

Finally, we believe that IRS should be authorized to discuss its 
own tax cases with Justice before referring them for prosecution. 
Presently, the lack of such authority probably contributes to the 
fairly high declination rate that IRS experiences with the cases 
that it submits to Justice. 

That concludes my summary, sir. We will try to answer any 
questions you have. 

[Statement of Mr. Anderson follows:] 
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·UNITED STATES GENERAL ACCOUNTING OFFICE 
WASHINGTON, D.C. 

STATEMENT OF 

FOR RELEASE ON DELIVERY 
EXPECTED AT 2:00 P.M. EST 
MONDAY, NOVEM~ER 9, 1981 

WILLIAM J. ANDERSON, DIRECTOR 

GENERAL GOVERNMENT D+VISION 

BEFORE THE 

SUBCOMMITTEE ON OVERSIGHT OF THE 

INTERNAL REVENUE SERVICE 

SENATE COMMITTEE ON FINANCE 

ON THE EFFECTS OF THE 

1976 TAX REFORM ACT'S DISCLOSURE PROVISIONS 

ON LAW ENFORCEMENT ACTIVITIES 

Mr. Chairman and Members of the Subcommittee: 

We are pleased to be here today to discuss an issue which 

continues to generate concern and controversy--whether tax dis­

closure restrictions· prevent cooperation and coordination be-

tween the Internal Reyenue Service (IRS) and other law enforce-

ment agencies. Our testimony is based on extensive work that 

we have done at various times over the last few years on the 

effects vt the disclosure provisions on Federal law enforcement 

activities. 

In March 1979, we issued a report to the Joint Committee 

on Taxation ·entitled "Disclosure and Summons Provisions of 1976 
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Tax Reform Act--Privacy Gains With Unknown Law Enforcement Ef­

fec-r,s" (GGD-78-1l0). In that report, we pointed out that the 

disclosure provisions had afforded taxpayers increased privacy 

over information they provide IRS but had adversely affected 

IRS' ability to coordinate with other member5 of the' law en-

forcement ,?oI!Ulluni ty. ' 

In December 1979, we testified before the Permanent Sub­

committee on Investigations, Senate Committee on Governmental 

Affairs, on IRS' efforts to combat narcotics traffickers. We 

identified the disclosure provisions as a factor limiting I~' 

involvement. We stated that changes were needed to the disclo­

sure provisions, particularly with respect to allowing IRS to 

initiate disClosure of information about non-tax crimes. 

In Apri~ 1980, we testified before the Senate Appropriations 

Subcommittee on Treasury, Postal Service, and General Government 

on changes needed to strengthen Federal efforts to combat narcot­

ics traffickers. We proposed various administrative actions that 

IRS could take to expedite authorized disclosures of tax inforrna-

tion to other agencies. However, we reemphasi~ed the need for 

legislative changes to the disclosure provisions to enhance 

cooperation and coordination between IRS and law enforcement 

agencies. 

Shortly thereafter, hearings were scheduled on a series of 

legislative proposals to amend the disclosure provisions. The 

proposals--S.2402, 5.2404, and S.240S--were developed and intro­

duced by.the Chairman of the Permanent SubCommittee on Investiga­

tions as a result of the December 1979 hearings. In June 1980, 



• 

152 

we issued a report 1/ and testified on the results of our analy­

sis of the proposed Senate b,ills. We expressed support for the 

overall thrust of the bills. However, we called for substantial 

S.2402 to accommodate pri~acy concerns and to modifications to 

. h ' sm Following the authorize a more effective disclosure mec an~ • 

June 1980 hearings, extensive revisions were made to S.2402. 

Then, in March 1981, S.240,. , 2 5 2404 and 5.2405 were consolidated 

and reintroduced in this Congress as S.732. 

For several years, we have supported the need for changes to 

the disclosure law to improve the ,effecti~eness of law enforce­

ment. In doing so, we have consistently maintained that it is 

essential to strike a proper balance between legitimate privacy 
, 

concerns an~ equally legitimate law enforcement information needs. 

k lo'n the disclosure area has been guided In this regard, our wor 

by two basic principles. 

law enforcement agency. 

First, IRS is not primarily a criminal 

Ra'theli, its primary mission is to col-

lect taxes and to encourage ann achieve the highest possible de-

gree of voluntary compliance with the tax laws. Second, taxpayers 

who supp'ly information to IRS have a basic right to privacy with 

respect to that informat~on. , Such information should be subject 

to disclosure fo: non-tax purposes only when society has a com­

pelling interest whiCh outweighs individual privacy concerns. 

With those principles in mind, I would now like to describe 

some of the specific problems caused by the disclosure provisions 

Provisions of 1976 Tax Reform Act~-1/ "Disclosure and Summons ( 0 76 
- An Analysis of Proposed Legisl-ative Changes" GGD-8 - , 

June 17, 1980)~ 
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and highlight our suggestions for dealing wit~ these problems 

through legi'slation. 

DISCLOSURE PROVISIONS HAVE REDUCED 
COORDINATION BETWEEN IRS AND OTHER 
LAW ENFORCEMENT AGENCIES 

In enacting the disclol3ure provisions, the Congress clearly 

signaled its intention that IRS concern itself primarily with its 

basic mission--encouraging and achieving the highest possible de-

gree of voluntary compliance with the tax laws. On the other 

hand, the Congress did not intend to put a halt to appropriate 

IRS participation in joint Federal efforts to cOmbat crime. 

Rather, it sought to place tight controls on such IRS activi-

ties in an,effort to preyent infringements on taxpayers' privacy 

rights. Since their enactment over 5 years ago, however, the 

disclosure provisions have affected cooperation and coordination 

between IRS and other law enforcement agencies in four I?ajor 

ways. 

First, IRS' ability to coordinate effectively with Justice 

Department attorneys and other law enforcement agencies has been 

reduced. Coordination between IRS and thEi Department of Justice 

is essential to efficient Federal law enforcement. U.S. attor-

neys, for example, are responsible for prosecuting criminal tax 

cases and other criminal ca~es referred to them by other agencies. 

Because they often are aware of the investigative efforts of nu-

merous agencies, U.S. attorneys can coordinate Federal law en-

forcement efforts, help 'prevent duplicative investigations, provide 
-

investigati ve guidance, and othen7ise assist Federal law enforce-

ment officials in developing successfuL cases. Likewise, Strike 
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Force attorneys are responsible for coordinating the efforts of 

various Federal law enforcement agencies against organized crime. 

Under the disclosure provisions, however, U.S. attorneys and 

Strike Force attorneys often cannot coordinate IRS' criminal -tax 

investigations with the non-tax investigations conducted by other 

Federal agencies. This is because the provisions, as interpreted 

by IRS, generally prohibit the Service from discussing the spec-

ifics of contemplated or ongoing investigations with Justice 

attorneys until cases have been formally referred to Justice for 

prosecution. 

Thus, because Justice attorneys often do not know the iden-

tity of taxpayers under investigation by IRS, they. cannot fully 

carry out their prescribed duties. For example, Justice attor-

neys have prosecuted individuals on non-tax criminal charges 

without knowing about ongoing tax investigations on the same in­

dividuals. In such instances, the a~torneys lose the added ad­

vantage that the tax violations might have brought to their cases. 

In addition, such prosecutions render IRS investigations meaning-

less because Justice's "dual prosecution" policy requires that 

all offenses arising from a sing-le transaction, such as narcotics 

trafficking and evading taxes on the ensuing profits, should be 

tried together. That policy recognizes the difficulties a Justice 

attorney would face in seeking to secure a second conviction on 

the basis of essentially the sarne set of facts. The following 

examples illustrate the dua~ prosecution problem. 

--An individual who had failed to report at least 

$150,000 during a 2-year period was sentenced to 
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1 year in prison' on a narcotics misdemeanor. IRS 

attorneys did not refer the criminal tax case on . 

this individual to Justice because he already had 

been incarqerated. 

--In another case, the Department of Justice declined 

to prosecute-a Drug Enforcement Administration class 

I violator on criminal tax charges because he pled 

guilty to a non-tax felony violation carrying a maximum 

sentence of 5 years in prison. Subsequently, the individ-

ual was sentenced to 5 years probation. IRS' investiga-

tion thus proved useless from a criminal tax standpoint. 

The disclosure provisions also hinder Justice attorneys in pro-

vi ding investigative guidance to IRS special agents before cases 

are formally recommended for prosecution. Finally, the attorneys 

cannot effectively coordinate ongoing IRS investigations with 

investigations being carried out by other Federal agencies. 

Second, since the disclosure provisions were enacted, Justi~e 

attorneys have made little attempt under these provisions to ob-

tain tax information for use in non-tax criminal cases, even when 

they have a bonafide need for and are authorized to obtain such 

information. In the 1976 Tax Reform Act, the Congress provided 

two means through which Federal agencies, such as the Justice 

Department, could gain access to tax information. 

--To obtain information supplieQ,to IRS by a taxpayer, an 

agency head must obtain a court order. 



------ ----------~--------------------------------------------------------------------------------~-----------------~ 

156 

--To obtain information supplied to IRS by third parties, an 

agency head must file a written request for the information 

with IRS. 

Since January 1, 1977, the effective date for the disclosure 

provisions, we have closely monitored the utility of these two 

access mechanisms. The Congress intended U.S. attorneys and 

Strike Force attorneys to be the prime users' of tax information 

for non-tax criminal purposes. From the outset, however, defini­

tional problems, misunderstandings, and differences over legal 

interpretations caused serious problems. Moreover, many Justice 

attorneys were of the view that it would be difficult to meet the 

criteria to obtain a court order ann that the administrative dis­

closure process would be burdensome and time-consuming. These 

Justice attorneys thus decided that they would carry out their 

duties as well as they could without tax information. As a re­

sult, requests for tax information declined precj.pitously. Jus­

tice reported, for example, that its attorneys had made 1,816 

requests for tax information in 1975. In contrast, IRS statis­

tics indicate that fewer than 250 requests were received, on the 

average, in 1977, 1978, and 1979--the first 3 years the disclo-

sure provisions were in effect. 

In response to continuing congressional inquiries, however, 

Justice and IRS took a number of administrative actions in 1980 

to facilitate the disclosure process ~nd.er existing. law. For 

example, IRS decentralized the authority to disclose tax infor-

Concur-mation in response to court orders and written requests. 

rently, Justice developed a comprehensive set of guidelines for 
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U.S. attorneys. The guidelines sought to clarify disclosure 

criteria, simplify disclosure paperwork, and otherwise encourage 

use of the access mechanisms authorized by existing law. These 

actions were successful in removing some of the burden associated 

with the process and improving timeliness. However, on the basis 

of a recent sampling of Justice attorneys' views, we determined 

that the administrative actions taken had not succeeded in changing 

the attorneys' views concerning the access mechanisms. As a result, 

the attorneys say they still make little llse of tax information 

for. non-tax criminal investigative and prosecutive purposes, des'pi te 

congressional recognition of the propriety of, a~d the need for, 

such uses of tax information. 

Third, IRS cannot self-initiate the disclosure of informa-

tion about certain non-tax crimes. For example, in one case we re­

viewed, a "taxpayer blatantly listed "narcotics" as his occupation 

on his tax return and, over a 2-year period, reported well over 

$ 200,000 in revenues from the II sale of controlled substanc.es." 

Because the information was reported on a tax return, IRS could 

not refer. the matter to the Justice Department. 

Fourth, current law authorizes Justice attorneys, through 

court order or written request, to obtain tax information for 

use in non-tax criminal cases. However, information the attor-

neys obtain from IRS th~ough these processes cannot be used in 

civil proceedings directly rela.r.ed to the criminal investigation. 

For example, under Title 21, Section 881 of the U.S. Code, Jus­

tice attorneys may seek civil forfeiture of vehicles, equipment, 
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cash, and other items used in c~anection with narcotics trans-

actions. In some instances, a Justice attorney investigating a 

drug trafficker for criminal violations will seek tax informa­

tion from IRS. If.. however, the attorney subsequec'!:ly de~ ., .:'les 

to pursue the trafficker under Section ,881, he cannot use the 

tax information obtained from IRS as part of the civil case. 

SENATE BILL 732, WITH 
MODIFICATIONS, WOULD HELP 
RESOLVE COORDINATION PROBLEMS 

After almost 5 years of experienc~ with the disclosure 

provisions, it is apparent that coordination and cooperation 

between IRS and law enforcemen't agencies have been adversely 

affected. Thus, while some administrative actions have bs~n 

taken to enhance law enforcement ff t 1 . e or s, eg~slative changes 

also are needed. However, there is no need to completely re-

vamp existing law: instead, refinements can be made to resolve 

coordination problems while still protecting important privacy 

rights. 

Although refinements to the disclosure provisions could be 

accomFlished in various ways, an existing proposal~-Senate bill 

732--already contains many of the needed refinerne~ts. That bill 

can be modified in light of the basic principles mentioned earlier 

in my testimony to provide a more effective disclosure process 

and more balance between privacy and law enforcement. I would now 

like to summarize our proposed modifications, which are discussC!d 

in detail in the appendix to my prepared statement. 
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Our first modification centers on changes S.732 would make 

to categories of tax information. Present law defines three cat-

egories of tax information--a "return," "return information," and 

"taxpayer return information." These categories have proven some-

what confusing and need to be simplified. S.732 seeks to accom-

plish that objective by di.viding tax information into two mutual-

ly exclusive categories-"return information" and "nonreturn 

information." 

Although we support the concept of simplified tax informa-

tion categories, S.732's definition of "return information" 

is too narrow. Under S.732, information supplied to IRS by 

any business entity composed of more than two persons would 

receive less protection than that afforded to information sup­

plied IRS by individual taxpayers. In our view, any tax return 

information supplied to IRS by any taxpayer ought to be included 

within S.732's "return information" category and should be af­

forded the higher level of protection that category warrants. 

Second, S.732 would vest the authority to seek access to 

tax information via court order in a limited number of Justice 

Department attorneys. It would also relax the criteria an at-

torney must meet to gain the court's approval for such access. 

These changes would facilitate appropriate use o'f tax informa­

tion, thus enhancing Federal efforts to combat crime. Decen-

tralization should facilitate and improve timeliness of ele dis-

closure process. Relaxing the court order criteria would en-

courage, rather than discourage, use of this access mechanism 

where there is a bonafide need for tax information. From a 
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privacy perspective, however, the criteria set forth in 5.732 

could be modified to recognize that Justice attorneys should 

not seek access to tax information via court order if, in fact, 

the information can be more readily obtained elsewhere. 

Third, 5.732 wou!.d extend the authority to seek access to 

tax information via written request to additional Justice at-

torneys, the heads of Feder~l agencies, and Inspectors General. 

It al.so would slightly relax the criteria requestors must meet 

in order to be granted access to tax information. While we agree 

with the intent of this provision, we see no need for agency 

heads and Inspectors General to have the authority to seek access 

via written request. If that authority were limited to Justice 

attorneys, agency heads and Inspectors General could still gain 

access to needed tax information by coordinating effectively 

with Justice. We suggest that 5.732 be modified accordingly. 

Fourth, present law authorizes IRS to disclose information 

concerning non-tax crimes it obtains from third parties not 

acting on the taxpayer's behalf. 5.732 would legally obligate, 

rather than au~horize, IRS to disclose third-party information 

to other Federal. law enforcement agencies. If interpreted as 

requiring IRS to regularl.y search its files for evidence of non­

tax crimes, this provision coul.d cause IRS to become involved 

in L,tell.igence gathering to the detriment of its primary respon­

sibilitiee. While we do not believe this to be the intent, the 

scope of IRS' responsibilities under this provision needs 

clarification. 
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On a related matter, under present law, when information 

provided by a taxpayer indicates commission of a non-tax crime 

by that person, IRS cannot report the violation to Justice. 

5.732 \,lould not resol.ve this problem. Therefore, we suggest that 

it be modified so IRS can apply for an ~ parte court order to 

disclose such information. The court could then determine whether 

the information is material and relevant to a violation of 

criminal law, and whether it ought to be disclosed. 

Fifth, present law provides no specific authorization for 

disclosure under "emergency circumstances." S.732 seeks to 

resolve this problem by authorizing IRS to disclose to other 

Federal agencies, without a court order, necessary information 

concerning (1) imminent danger to persons or property or (2) 

flight from prosecution. We agree with the intent of this 

prOvision. However, the pr~vision could be more narrowly drawn 

by keying it to IRS' inability to obtain a court order, as we 

suggested earlier, in sufficient time to prevent the emergency 

from occurring. 

Sixth, 5.732 explicitly states that no portion of the dis-

closure provisions is designed to prevent IRS from assisting 

other agencies in joint tax and non-tax investigations. The 

intent of this. provision is unclear and, in the extreme, some, 

might view it as completely overriding most other disclosure' 

restrictions. Therefore, it needs to be clarified. 

Finally, consideration also should be given to dealing with 

another problem which 5.732 does not address. Specifically, under 
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current law, IRS considers itself precluded from discussing 

investigative targets with Justice attorneys until such time as 

completed tax cases are referred for prosecution. As discussed 

earlier, this has caused considerable coordination problems 

between IRS and Justice. S.732 should address this problem. 

In summary, the disclosure provisions have afforded taxpay-

ers increased privacy over information they provide IRS. The 

provisions have also affected coordination between IRS and other 

agencies and thus have had an adverse effect on law enforcement 

efforts. The extent of that ~~Ject is difficult to measure 

and, indeed, may not be measurable. However, one fact is clear--

despite administrative actions aimed at facilitating coordination 

and cooperation under existing law, problems persist. Thus, to 

improve the effectiveness of Federal law enforcement efforts, 

legislative changes are needed to facilitate cooperation between 

IRS and other agencies. The Congress could acco'i!lIllodate this 

need and still maintain esselltial privacy controls by enacting 

a modified version of 5.732. 

This concludes my prepared statement. ,We would be pleased 

to respond to any questions. 
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APPENDIX I APPENDIX I 

COMPARATIVE ANALYSIS OF 26 U.S.C. §§6103, 7213, and 7217 

WITH 

SENATE BILL 732 
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TAX DISCLOSURE PROVISIONS, COMPARISON OF 26 U.S.C. §6103 AND S.732 1i 

CATEGORIES OF TAX INFORMATION 
26 U.S.C. §6l03 

Existing law divides information into three categories: r~turn, 
return information, and taxpayer return information. 

(b) Definitions 

(1) Return--any document the taxpayer is required by law to 
file, including information returns, declarations of esti­
mated tax, claims for refund, and any schedules and attach­ments. 

Proposal, by definition, divides information into 
return information and nonreturn information, elim­
inating the category of taxpayer return information. 

(b) Definitions 

(1) Return information--(a) all documents within 
existing category of "retuni" and (b) any infor­
mation provided to IRS by or on behalf of an in­
dividual taxpayer. 

(2) Return inforruation-_(a) all information on the re­
turni (b) all information IRS has concerning the return, 
(a.g., whether the return is being auditedi) (c) all aata 
received or collected by IRS relating to the return and de­
termination of tax liabilitYi and (d) any background or 
written document on the determination not open for public inspection. 

(2) Nonreturn information--all other information 
IRS has relating to the return and tax liability. 

By definition, return information does not include data 
in a form which cannot be associated with, or otherwise 
identify, directly or indirectly, a particular taxpayer. 

(3) Taxpayer return information--return information (as 
in (2» which is filed with or furnished to IRS by or on 
behalf of the taxpayer. 

Proposal adds a new definitiori: 

(3) Individual taxpayer--includes any individual 
taxpayer and small corporation, partnership, as­
sociation, union or other entity with no more 
than two members. 

liThis analysis is limited to the impact of the major provisions of S.732. 
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GAO COllUoents 

Under present law, information supplied to IRS by a taxpayer, or anyone acting on his behalf, generally is disclos,ed 
only pursuant to court order. This court order requirement applies to information 'supplied by corporate as \'/ell as in­
dividual taxpayers. Under S.732, the category of protected tax information would include; (1) all tax returns, and (2) 
any information sllpplied IRS by, or on behalf of, individual taxpayers and one- or two-person corporations, partnerships, 
or similar business entities. 'Information supplied IRS by any business entity composed of more than two persons could 
be disclosed upon the written request of certain Government officials. We believe that information supplied to IRS by 
business entities, regardless of size, should remain on the same footing as information supplied by individual taxpayers. 
We would recollunend, therefore, that the bill not draw a distinction between individual taxpayers ancl corporations, part­
nerships, associations, unions, or similar business entities. 

Several factors underlie the rationale for this recommendation. First, the basis for distinguishing between two­
and three-person business entities has not been established. Second, recent court opinions, including' those of the Su­
preme Court, do not support the proposition that corporations, un;Like individuals, do not enjoy constitutional protec­
tions. And third, information supplied to IRS by persons in support of a corporate return may disclose information about 
individual taxpayers. In other words, in disclOSing business records, it may be easy to identify the individual taxpayer 
involved. This is true regardless of the size of the business entity involved. Finally, the matter of access to tax in­
formation in general should be placed in perspective. S.732's amendments to section 6103 would facilitate access to all 
t.ax information. This would be accomplished under S.732 primarily by lessening the standards for obtaining court orders 
and decentralizing the authority to request tax information. Corporate records could be disclosed under these mechanisms as readily as individual records. . 

The importdnce of 8.732's definitional section cannot be overstated since the definitional categories ultimately 
deterlllin~ the degree ofllo-ivacy afforded the taxpayer. Under present law, the statutory definitiolls are somewhat ambig-
1l0lIS and need clarificati, n--a point recognized by S.732. One alternative way to clarify the cate.gories of tax informa­
tion, and at the same time provide comparable protection to corporate and individual taxpayers, would be to amend' section 
6103 to provide for only two categories of tax information; (1) return--to include all tax returns and information sup­
plied to IRS by all taxpayers or anyone acting on their behalf, and (2) return information--to include all other infor­
mation IRS has with respect to the taxpayer. From a technical standpoint, we note that use of the terms "return" and 
"return information", in lieu of S.732's terms "return information" and "nonreturn information,'" would minimize the need 
to make conforming amendment;s to those provisions in- section 6103 which are unrelated to disclc)sures for law enforcement 
purposes, such as disclosures to the Census Bureau. 

H 

H 



~. £ • 

GAO Suggested Statutory Langua~e 

Paragraph (1) of sUbsection (b), section 6103 of title 26, United States Code, should be amended to read as fOllows I 

(1) Return 
The te'rm .. return" means; 
(A) Any tax or information return, declaration of estimated tax, or clai.m for refund required 

by, or provided for c.r permitted under, the provisions of this title which is filed with 
the Secretary by; on behalf of, or with respect to any person, and any amendment or sup­
plement thereto, including supporting schedules, attachments, or. lists which are supple­
mental to, or pari: of, the return so filed, and 

(B) Any information provided by or on behalf of the taxpayer to \'/hom such information relates, includoing 
(i) the nature, source, or amount of the taxpayer's income. payments, receipts, deduc-

tions, exemptions, credits, assets, liabilities, net ~lOrth, tax liability, tax with-
held, deficiencies, over-assessments, or tax paymenta, and 

(it) any part of any written determination. or any background file document relating to 
such written determination (as sush terms are defined in section 61l0(b» which is not open 
to public inspection under section 6l10~ 

But sl.lch term does not include data in a form which cannot be associated with, or otherwis,e 
identify, directly or indirOectly, a particular taxpayer. 

Paragraph (2) of subsection (b), section 6103 of title 26, United States Code, should be amended to read as follows; 

(2) Return information The term "return information" means any information whlch toe Secretary 
collects, obt:ains, or receives (including whether a return was filed and whether the taxpay­
er's return \olas, is bt)ing, or will be examined 'or subject to other investigation or processing), 
or any part Clf any written determination or any background file document relating to such writ­
ten determinal tion which is not a return as def.ined in paragraph (l )0. 

But such term does not include dat:a in a form which cannot be associated with, or otherwise 
identify, directly or indirectly, a particular taxpayer. 

Paragraph (3) of subsection (b), sectioR 6103 of title 26, United States Code, the category "taxpayer return infor­
mation," should be repealad: 

.. 
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COURT-ORDE~ED DISCLOSURES 

26 U.S.C. §6l03 -

(i) Disclosure for Administration of Federal Laws 
Not Relating to Tax Administratio~ 

(I) Non-tax criminal investigation: 

(A) Requires ~ parte court order for disclosure 
of return or taxpayer return information to 
law enforcement agencies. 

(B) Application for order by head of Federal agency 
involved in law enforcement or in case of De­
partment of Justice, the Attorney General, 
Deputy Attorney General, or Assistant Attorney 
General. 

Ex i2art~ order may be issued if 

(i) on the basis of' reliable information, there is 
reasonable cause to believe a crime has been 
cOllunitted; 

(ii) there is reason to believe that the return is 
probative; and 

(iii) information cannot reasonably be obtained from 
another source. 

(i1 Disclosure for Administration of Federal Laws Not Relating 
to Tax Administration 

(1) Non-tax criminal investigation: 

(A) Requires .!:.! carte order for disclosure of "return 
information. ' 

(B) Application for order by Attorney General, Deputy 
Attorney General, Assistant Attorney General, U.s. 
Attorney, or Attorney in charge of orga:niz~d crime 

_-strike force. 

Ex parte order may be issued if 

(1) on the basis of reliable information, there is reason­
able cause to believe a crime has been, or is being. 
cOlluni t ted; 

iii) information is sought exclusively for use in Federal 
criminal investigation; and there is 

(iii) reasonable cause to believe information sought is 
relevant. 
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GAO Comments 

Under existing law, "return" and "taxpayer return information" can be disclosed only by court order, applied for by 
the heads of Federal law enforcement agencies. Taxpayer return information includes any information concer:ning the re­
turn supplied to IRS by either the taxpayer or anyone acting on the taxpayer's behalf. Under this provision, for example, 
an accountant's work papers provided to IRS during an audit can be disclosed for non-tax purposes onl¥ by court order. 

Under 5."/32, ~ parte orders would be required for disclosure of "return information." As a general proposition, all 
other information, including the records of three or more person business entities, would be disclosed on the request of 
certain Government officials. In our view, information supplied to. IRS by any taxpayer or his agents should~e diaclosed 
only pursuant to a ·court order. (See p. 1-2). 

S.732 would amend the criteria for obtaining a court order. According to Justice officials, under the existing cri­
teria, law enforcelnent agencies are caught in a Catch 22 position. To obtain the order, they must show that there is rea­
son to believe that the information sought from IRS is probative. The Department of Just.ice has testified to considerable 
difficulty in meeting this standard,in that often it cannot show that the information is probative until it actually has 
the requested tax infdrmation. 5.732 responds to this by amending section 6103(i)(1) to require the Justice Depa~tment 
to show that the information sQught from IRS is relevant, rather than probative. While we recognize that the standard 
of "relevancy" is intended to be less demanding than the "probative" test of present la\-I, we would recommend the Committee 
provide interpretive guidance about how the criteria proposed in 5.732 would differ in application from the requirement of 
current iaw. ,. 

S.732 does away with the requirement that, to obtain a court order, the agency seeking disclosure from IRS first. 
ascertain that the information is. not available from another source. In.recognition of IRS' primary responsibility to 
administer the tax laws and collect the revenue, the COIMlittee could consider refining the bill to recognize that if the 
law enforcement agency can obtain the information from another source in a timely manner, and without prejudicing enforce­
ment, there is no persuasive reason why judicial process should be invoked to compel disclosure by IRS. 

Under existing law, the authority to request tax inforl~tion for law enforcement purposes, either by courtord~r or 
written request, generally lies with the head of any Federal agency that enforces Federal criminal laws not involving tax 
administration. S.732 would vest the authority to request a court order in a limited number of Government attorneys with­
in the Department of J'Jstice. The heads of Federal investigative agencies could no longer independently request tax in­
formation. We agree with this proposal. Restricting this authority to Justice officials would proloote the coordination 
between IRS and Justice which is essential to efficient Federal law enforcement. 'In this manner, Justice could help pre­
vent duplicative investi~ations, provide investigative guidance, and otherwise assist Federal law enforcement officials 
in developing successf.ul cases. And, by placing this authority in Justice, a mechanism is provided to insure that re­
quests made under both sections6i03(i)(l) and' (1)(2) meet the appUcable statutory requirements. 

Also, when infocloation obtained under §6103(i)(1) is disclosed, we see no need for the requirement that Justice sub­
mit a written request for disclosure of less protected "return information" under §6103U)(2). This is because in obtain­
ing §6l03(i)(1) information, Justice has already met a more stringent criteria than that contained in §6103(i)(2). 
(See p. 1-7). 
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26 U.S.C. §6103 
DISCLOSING NONRETURN INFORMATION 

(i)(~) Disclosure of return information other 
than taxpayer return information by written 
request of agency heads directly engaged in 
criminal law enforcement. . 

Such request shall include 
(i) name and address of the taxpayer, 

(ii) relevant taxable periods, 
(iii) statutory authority for the investigation or 

t proceeding, and 

(iv) specific reason or reasons why Such disclo­
SUL-e is or lUay be material to the proceeding 
or investigation. 

Name and address of taxpayer disclosed pursuant. to 
written request. 

(i) (2) Disclosure of nonreturn information on written request 
of agency heads and Inspectors General, and in the case of 
the Department of Justice, the Attorney General or his desig­nee'. 

SUch request shall include 
(i) name and address of the taxpayer, 

(ii) relevant taxable periods, 
(iii) statutory authority for the investigation or 

proceeding, and 

(iv) allegations of criminal conduct giVing rise to the 
proceeding or investigation. 

Name, address, social security number of taxpayer, whether 
a taxpayer filed a return, and whether there is or has been 
a criminal investigation of taxpayer dlsclosed pursuant to written request. ' 
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GAO Conullents 

Under existing law, informat,ion which can be disclosed on written request of an agency head is limited to information 
which is not considered taxpayer return information. S.132 would allow all "nonreturn information" to be dis,closed upon 
written request of certain Government officials. As discussed on page 1-2, the category of protected inforlnation under 
S.732 seems too narrow. It would'allow Government officials to gain access by written request to sOl!le categories of in­
formation that, in our opinion, should be protected and disclosed only via court order. 

Under present law, the written request must state the specific reason why disclosure is or may be material to the 
criminal investigation. S.732 amends this to simply require an allegation of criminal conduct'giving rise to the proceed­
ing or investigation. This amendment should alleviate the so-called Catch 22 situation, discussed on page 1-5, in the 
case of written requests. 

We do not agree with the proposal in 5.732 to allow all agency heads and Inspectors General to gain access to tax 
information by written request. This authority should be restricted to Justice officials to ,insure effective coordina­
tion between IRS, Justice, and other Federal agencies. (See p. 1-5.) We agree, however, with the provision in 5.732 
which would allow the Attorney General to delegate this authority to those officials who need access to tax information 
by written request. Under this proposal, the Attorney General could authorize U.S. attorneys and heads of organized 
crime strike'forces to gain access via written request. Conversely, the Attorney General could subsequently withdraw' 
that authorization as necessary. 

Under S.732, Government officials could also find out, by written request, whether a taxpayer filed a return and 
whether there is or has been a criminal investigation o'f a taxpayer. This is a needed amendment to section 6103. In 
the inter~st of ~fficiency and economy, law enforcement officials should first know if IRS has potentially useful infor­
mation on the taxpayer before seeking a court o!:"der. 
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26 U.S.C. §6103 

Tax information obtained under (i)(l) and 
(i)( 2) may be redisclosed to any Federal 
employee directly engaged in the criminal 
proceeding. 

REDISCLOSURE OF TAX INFORMATION 

Explicity authorizes a Government official to redisclose re­
turn and nonreturn information obtained either under (i)(l) or 
(i)(2) to such other Federal government personnel, or witness, 
he deems necessary to assist him during the criminal proceeding. 

GAO Comments 

5.732 would make clear that Government officials are authorized to redisclose return and nonreturn information to 
those necessarily involved in the criminal investigation, including prosecutive witnesses. We agree with this proposal. 
For example, it is sometimes '1ecessary for prosecutors to disclose evidence to a witness during an investigation or in 
preparation for a criminal proceeding. \'1e would recolllmend, however, that when Justice makes requests on behalf of other 
Federal agencies, the 'authorization be clear that Justice can then r£;l'lisclose any information obtai-ned under either sec­
tion 6l03(i) (1) or (i) (2) to those agency heads. Also, an accounting should be required for all such redisclosures. 

--------------------------_.------------------

\ 

\ 

o 

H 

I ____ I 

"~ ... -. 



--- -- ~-....---.---

\ 

IRS-INITIATED DISCLOSURE OF 
~ON-TAX CRIMINAL INFORMATION 

26 U.S.C. §6103 

(i)(3) IRS may disclose information other than 
return information to agency heads where there 
dtmce that a Federal crime has been committed. 
and address of taxpayer can be disclosed under 
provision if return information is av~ilable. 

No comparable provision. 

taxpayer 
is evi­

Name 
this 

2.:.1.ll 
(i)(3)(A) Places legal duty on IRS to disclofje nonreturn 
information where there is evidence of a Federal crime. 
Name of address of t<ixpayer can also be qisclosed under 
this provision. 

(a) When IRS makes a prosecutive recommendation to Jus­
tice involving a Federal tax crime, any return or nonreturn 
information evidencing a non-tax Federal crime must also 
be disclosed. 

IRS may decline to disclose any information under the 
above paragraphs if disclosure would identify a confi­
dential informant or seriously impqir a civil or criminal 
tax investigation. . 

'GAO Comments 

S.732 places an affirmative legal duty Oil IRS to provide enforcement agencies information that "may constitute evi­
dence of a violation of Federal criminal laws." The scope of this duty needs clarification. As presently drafted, the 
bill could contemplate a r'e:3P')nsibil!ty;even in the absence of a request, for IRS to regularly review its files for non­
tax criminal evidence. Rec6g .izing that IRS' primary responsibility is tak administration, we believe IRS' disclosu~e 
obligation should extend to non-tax criminal information it becomes aware of during the normal course of administ.ering 
the tax laws. 

s .. 732 also authorizes IRS to disclose criminal evidence on non-tax matters to Justice when making prosecutive recom­
mandations in a tax case. 'rhls would allow necessary coordinat.ionwithin the Departmenc, providing Justice officials with 
the needed flexibility to decide how to proceed against a certain individual, and helping to avoid problema stemming from 
the Department's dual prosecution policy. 

We recognige the need expressed in S.732 to enable IRS to provide assistance to law enforcement agencies. Under pres­
ent law, when IRS uncovers criminal evidence based on taxpayer return information, it lacks authority to report. it to 

. the appropriate law enforceillellt agency. S. 732 does not resolve t.his problem. Under S.132, IRS woul.d not be authorized 
to unilaterally inform law enforceillent officials when it had crimin~l evidence based on return infoJ;'mation. We suggest, 
therefore, that the Congress authorize IRS to apply for 0 court order to disclose protect.ed information •. Such a provision 
wOllld insure that a neutral third party--the judiciary-{fdecides on t.he disclosure of such information. 
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GAO Suggested Statutory Language 

Paragraph (3) of subsection (i), section 6103 of title 26, United States Code, should be a/nended to read as follows: 

(3) Disclosure of information concerning possible criminal activities. 

(A) Information from taxpayer: Upon application by the Secretary, a U.S; District Court may, by ~ parte 
order, direct that. a return (as defined in section 6l03(b)(2» be disclosed to the head of the appropriate 
Federal investigat:i~ ~ agency if, i.l the opinion of the court, such information is material and relevant to 
a violation of Federal criminal law. 

(8) ~pplication for order: The application for an ~ parte court order shall set forth the name of tIle tax­
payer involvedl the time period to which the request rel'>ltesi and the reasons why, in the opinion of the Sec­
retary, the information is material and relevant to a violation of Federal criminal law. 

(C) Procedures; A U.S •. District Court shall act upon any application for an ex earte order within 5 days 
of tIle re.ceipt thereof. In the even!; that the district court denies the applICation 

(i) a motion for reconsideration shall be acted upon not later than 5 days after the receipt 
of such motion, and 

(ii) an appeal shall be disposed of as soon~as practicable but not later than 30 days after 
receipt of appeal • 

. (D) Duty of the Secretary; The Secretary or his designee shall disclose, to the head of the appropriate 
Federal investigative agency, information ordered disclosed pursuant to this subsection. 

(E) Further Disclosure: 'l'he head of the Federal investigative agency may further disclose any informa­
tion, which has been disclosed to him pursuant. to an ~ parte order, to such other Government personnel 
or witness as he deems necessary to assist hilQ during or in preparat.ion for any administrative, judicial, 

.or grand jury proceeding or in a criminal investigation which may result in such a proceeding. 

(F) Return Inforlllatioll; The Secretary may disclose in writing return information which may constitute 
evidence of a violation of Federal criminal laws to the extent necessary to apprise the head of the ap­
propriate Federal agency charged with the responsibility for enforcing such laws. For purposes of this 
subsection, the name and address of the taxpayer shall not be treated as a return if there is return 
information which lIIay constitute evidence of a violation of Federal criminal laws. 

If 
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USE OF TAX INFORMATION IN JUDICIAL OR ADMINISTRATIVE PROCEEDINGS 

26 U.S.C. §6103 

(i) (4) Any information obtained under (i) (2) or.(i) (3) 
Inay be entered into evidence in any administrative or 
judicial proceeding involving a non-tax Federal crime. 
Information obtained under (i)(l) lUay be entered into 
evidence upon the court' s finding that the information 
is" probative. 

ug 
(i) (4) Any information obtained under (1}(1), (1) (2) or (i)(3) 
may be entered in~o evidence in any administrative, judicial, 
or grand jury proceeding involving a non-tax Federal crime 
or any ancillary civil proceeding by order of the court. 

GAO Comments 

'rhis provision provides a needed authorization for redisclosure of·tax information in connection with civil actions 
initiated under the civil rights, antitrust, fraud, and organized crime stat-utes.· It also could be invoked for other 
civil statutes that have a criminal counterpart. It should be recognized, however, that the authorization would not ap­
ply to organized crime and antitrust cases where the Governmellt elected to proceed SOlelr on a civil basis, as in a civil 
forfeiture action under 21 U.S.C. §881. This is because the provision provides no mechan sm to tr .isfer tax related in­
formation \\Ihere the judicial action is exclusively civil, and there is no ancillary criminal proceeding or criminal in­
vestigation. The Congress may want to consider the desirability of such an authorization. 
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DISCLOSURE UNDER EMERGENCY CIRCUMSTANCES 

26 U.S.C. §6l03 S.732 

No comparable provision. Adds a new paragraph (5) to subsection (1) 

Emergency circumstances: 
Under emergency cIrcumstances involving an inminent danger of physical 
injury to any person, serious physical damage to property, or flight 
from prosecution, IRS may disclose any necessary information to the 
apprcpriate Federal agenqy. IRS must then notify Justice, and Justice 
must notify the District Court after such disclosure has been made. 

GAO Comment!:h 

I \'Ie support the intent of this provision, which provides the Secretary dis'cretionary authority to disclose informa­
t.ion in emergency cir,cumstances. We would, however, include the threat to national security in the emergency circum­
stances identified in the proposal. On the other hand,this,provision could be more narrowly drawn and still aChieve 
its intent. . As discussed on ,page 1-9, the Secretary should, in our view, ,be given the authority to seek court-ordered 
disclosure when IRS uncovers criminal evidence based on a return. In light of this, we suggest that the emergency 
circumst.ance disclosure authority of S.732 be explicitly keyed to the Secretary's inability to obtain a court order in 
sufficient til~ to prevent physical harm to persons, physical damage to property, harm to national security, or flight 
from prosecution. We also would suggest expanding this authority to allow disclosure of criminal eviden,ce to appro­
priate State aut.horities, since some emergency circumstances, such as murder, would involve State crimes. 
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GAO Suggested Statutory Language' 

Subsection (0, section 6103 of title 26, United States Code should be amended to add a new paragraph: 

Emergency Circumstances 

(A) Under emergency circumstances. the Secretary or his designee may disclose such information, including returns, as is 
necessary to apprise the appropriate Federal or ~tate authorities havi~g jurisdiction ov~r the offense!, or matter to'/which 
such information rala'tes. 

(1) "Emergency circumstances" means circumstances involving an imminent threat of harm to persons, 
property, or national security, or flight from prosecution, and in which" in the judgment of the 
Secretary, time is insufficient to obtain an ~ parte order authorizing disclosure of the in­
formation involved. 

\ 
(8) 'l'he Secretary shall maintain standardized records or accountings of all disclosures made under this paragraph. 
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, ASSISTANCE OF IRS IN JOINT TAX/NON-TAX INVESTIGATIONS 

26 U.S.C. 16103 

No comparable provision. 

hlll 
Adds a new paragraph (6) to subsection (i) 

No portion of §610J precludes or pr~vents IRS from assisting 
Federal agencies in joint tax/non-tax criminal investigatio~s. 

GAO Comments 

'" 

We anticipate that IRS and Justice will encounter considerable difficulty administering this provision, and recommend 
the intended operation of this section be clarified. The precise purpose of the authorization, and the uses to which it 
may be put, should be defined with greater descriptive clarity. Although the proposal states that nothing in section 6103 
shall be construed to preclude or prevent IRS' assistance in joint tax/non-tax criminal investigations, it is not clear 
what type ot IRS "assistance" is envisioned, what might qualify as a' "joint tax/non-tax" investigation, or whether the au­
thorization is intended to override the disclosure restrictions set forth elsewhere in section 6103. Assuming the exist­
ence of a joint investigation, for example, would IRS still be obliged to await a court order or written request to dis­
-:10se evidence of non-tax offenses in its files? On the, other hana, this autb.orization may be intended simply ,to encour­
rage IRS' participation in joint investigations, but only within the framework of the disclosure restrictions prescribed 
by section 6103. This could be viewed as consistent with other provisions of the bill Which, among other matters, modify 
present law to explicitly authorize IRS to disclose non-tax criminal information to Justice when making a tax case. 

Ifi addition, the Congress may want to consider two problems under existing law which are not specifically addressed 
in S.732. Under ~610J(h)(2), which authorizes disclosures to Justice for tax administration purposes, IRS can disclose 
tax ~nformation to Justice when referring a tax qase for prosecution. IRS has interpreted this provision as precluding 
the disclosure of tax information, either in a tax or a joint tax/non-tax criminal case, prior to case referral. Pre­
referral disclosure in tax cases is essential, however, to insure effective coordination between IRS and Justice in 
prosecuting criminal tax matters, and to obtain such advice as may be necessary to develop the tax case. In addition, 
§6103 should be clear in authorizing such disclosure to both U.S. attorneys and Strike Force attorneys. Strike forc~ 
attorneys, for example, sometimes need tax information to successfully prosecute organized crime figures. 
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26 U.S.C. §6103 

No comparable provision. 

DISCLOSURE TO STATE OFFICIALS 

~ 

Adds a new paragraph (7) to subsection (i) 

Provides authorized officials with authority to obtain an 
~ parte court order authorizing the redisclosure of tax 
information which evidences a violation of a State felony 
statute. Under this provision, a court can authorize re­
disclosure to a State attorney general or a district attor~ 
ney upon finding that 

(i) on the basis of reliable information, there is reason­
able cause t.a believe a State felony has or-is occurring; 
and 

(ii) the~e is reasonable cause to believe that theinfoi­
mation is relevant. 

GAO Comments 
c" /1 
( \i« 

Present law does not authorize the redisclosure of tax information concerning non~tax State crimes. S.732 would au-
thorize certain Federal officials to, obtain pn ~ parte court order authorizing rediaclosure when the information relates 
to State felony violations. Although there is a need for this redisclosure authorization, we would suggest a modification 
to this section to accomodate privacy concerns. Redisclosure shoulqfbe made only to State attorneys general. The attor­
neys general would, of cou~se, ~e authorized to further redisclose ihe information as necessary to carry out their spe6if­
ic criminal enforcement responsibilities. Also, IRS should be notified of ~edisclosures to State attorneys 'general, as 
well as any redisclosures made by these State law enforcement officials. 
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Senator GRASSLEY. Thank you very much. 
I would like to start by asking if S. 732, 01' similar legislation is 

enacted, do you believe the taxpayers will stop ,reporting income 
derived from illegal activities?,. -

Mr. AN~ERso~. Yes, sir. I would say that we would probably 
never see another returfl with narcotics listed as an occupation. 

Senator GRASSLEY. In additio:p., if taxpayers stop reporting 
income derived from illegal activities, how will the return informa­
tion assist other Fede'~al agencies conducting criminal investiga-
tioo~ , 

Mr. ANDERSON. That is a very good question, sir. There would not 
be as much information of that nature in their files to report. 

I w01,1ld say probably the type of fnformation that would be of 
most value in IRS files would v,be unaccounted for income of same 
kind of, another. under miscellaneous income, categories which is 
another device that gorpe of these people, have used. IRS could 
provide information like that. 

Senator GRASSLEY. Have the actions of IRS and Justice in at­
tempting to administratively simplify the disclosure process by 
decentralizing speedy approval of disclosure requests been succe,Sl,s-
ful? . - - --

Mr. ANDERSON. Out limitedfollowup work indicates that law 
enforcem~nt agencies still see the problem basically as it was 
before. ~j, 

Senator GRASSLEY. What gther measures should be undertaken, 
if you have any ideas? \J 

'Mr. ANDERSON. Let me defer to John Gunner on my right~ sir . 
. Mr .. GUNN~R. M~. Chairm&n, there i~ only ~n~ ad~itional admin­
Istrative actIon ,,;;ti:tat we have been able to ~dentIfy that could 
possibly be ta~Jn, and it has to do with a high level directive, 
perhaps" at tPe Attorney General level, to try to .get u.s. attorneys 
and str~ke i~tce o.attor!leys to start using the authorized access 
mechanIsms tlrat are In the act now. Beyond that, we have not 
been able to identify any additional administrative actions that can 
be taken. 

Sena/tor GRASSLEY. How about changes made by statute? 
Mr.!GuN.NER. There are nu~~rous statutory changes, we b. elieve, 

that !!e needed to" both faCIlItate and encourag'B use of access 
mechantsrtls under current Jaw. We specify them in the appendix 
to our full statement. 

Senator GRASSLEY. In your st~tement, you state that all corpo­
rate ,return infor~ation should be subject to the same standard for 
disclosure,' irrespective 'of the number of shareholders. Why? 

Mr. ANDERSON. That is correct~ sir. Vie 'believe that it is difficult 
to make a distinction., as Senator'Nunn said, between a partnership 
with two persons and one with three persons. We believe that they 
~re all entitled to the same protections of the law.' n ' 

c, Senator GRASSLEy. So~ then, you would not even gO as far as he 
did by saying that some number significantly gre~ter than two 
would bea proper number. 0 '" ' ' 

Mr. ANDERSDN. That is correct. 
Se,nator GRASSLEY. You say that there should be no distinction. 
Mr. AND:ERSON.' That is correct. C 
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Senator GRASSLEY. Yet, on the other hand, as I recall Senator 
Nunn's statement, he did argue for a difference iii the application 
of the law, but maybe a larger number than two. 

Mr. ANDERSON. Yes, sir. I think trying to decide what that 
number would be, would be an almost impossible task. I guess, we 
believe there is no compelling reason why even these larger organi­
zations shouldn't enjoy the same protections. We believe that even 
with respect to them, there should be some kind of a justification 
to have access to the records of the organization, whatever its 
nature. 

Senator GRASSLEY. Thank you, Mr. Anderson, and representa­
tives of the General Accounting Office, for your testimony. We will 
use your information in deciding the end product of this legislation. 

Mr. ANDERSON. Thank you very much, Mr. Chairman. 
Senator GRASSLEY. The next witness Mr. John M. Walker, Jr., 

Assistant Secretary for Enforcement and Operation, Department of 
the Treasury. 

Mr. Walker, would you like to introduce your staff? 
Mr. WALKER. On my left I have Jordan Luke, Assistant General 

Counsel of the Treasury. 
Senator GRASSLEY. Would you proceed with your summary. Do 

you have a written statement you want incorporated in the record? 
Mr. WALKER. No, Mr. Chairman, I just have a very brief state­

ment that I would like to make today. I don't have a written 
statement to submit. 

STATEMENT OF JOHN M. WALKER, JR., ASSISTANT SECRETARY 
FOR ENFORCEMENT AND OPERATIONS, DEPARTMENT OF 
THE TREASURY, ACCOMPANIED BY JORDAN LUKE, ASSIST­
ANT GENERAL COUNSEL, DEPARTMENT OF THE TREASURY 

Mr. WALKER. Mr. Chairman, and members of the subcommittee, 
it is a pleasure to be able to testify today on behalf of the Depart­
ment of Treasury in support of the administration's proposed tax 
disclosure amendments, which were submitted today by the De­
partment of Justice. 

In this regard, we wholeheartedly endorse the comments made 
by Deputy Attorney General Edward C. Schmultz in his prepared 
statement to this subcommittee. As Commissioner Egger of the IRS 
has testliied, thu Treasury Department's support of this measure is 
unqualified. 

In particular, I speak for the Office of the Assistant Secretary of 
Treasury. for Enforcement and Operations. This Office includes 
among its responsibilities Treasurywide law enforcement policy 
and supervision of the activities of the Secret Service, U.S. Customs 
Service, and the Bureau of Alcohol, Tobacco and Firearms. My 
comments will be general and brief. 

The administration's bill will greatly assist these law enforce­
ment enforcement agencies in developing information to meet the 
difficult burden in criminal.cases of proof beyond a reasonable 
doubt. Under this bill, there will be subetantial safeguards for the 
individual taxpayer. Court orders will still be required before 
return information, including the tax return itself, can be released. 

Nonreturn information will only be made~ available by the IRS 
upon written request of certain responsible agency officials, and 
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~hen only for use in _ administrative judicial or grand jury proceed­
Ings. 

As a former Federal prosecutor myself, as an assistant district 
attorney for the Southern District of New York in the eady 1970's, 
I can speak personally to the prosecutor's need for access to tax 
information. 

First, this information usually provides, early in the investiga­
tion, a financial picture of the defendant's activity which may well 
relate to the charges under investigation. This is particularly true 
in cases of drug trafficking. stock manipulations, and other forms 
of crime based upon greed. 

Second, tax returns are valuable because they often provide leads 
to the defendant's associates, business connections, and other 
sources of income. They can also assist in locating witnesses needed 
to perfect a case. . 

Finally, where evidence of crime comes to the attention of the. 
IRS, and the IRS alone, it is important, indeed essential, that the 
IRS be required to disclose this information to other law enforce­
ment authorities. 

From my more recent experience as Assistant Secretary for En­
forcement and Operations, I know that the existing section 6103 
has created a frequently unsurmountable barrier to effective and 
meaningful cooperation between the IRS and other Treasury law 
enforcement agencies. 

For instance, IRS has had information concerning violations of 
the customs smuggling and tariff laws, which they are precluded 
from disclosing because of the prohibition in the current tax law. 

In addition, I have been recently informed of two pending smug­
gling cases being investigated by the Customs Service, involving 
currency and precious gems, where tax return information wOE.ld 
be invaluable to their final resolution, but where the information 
cannot be obtained in a. timely fashion under the present law. 

While the administration's proposal facilitates access to tax re­
lated information, it still retains important privacy safeguards 
which were not present prior to the passage of the Tax Reform Act 
of 1976, and which meet the requirements that were generated at 
that ti~e. The administration's proposal does, however, permit 
more timely and realistic access to such tax information when it is 
deemed relevant to ongoing nontax criminal cases. In my view, Mr. 
Chairman, this access is essential. 

In short, the Treasury Department stands firmly with the De­
partment of Justice in supporting the administration's proposed 
amendments to section 6103. 

Thank you very much. 
Senator GRASSLEY. Thank you very much. 
I have just one question for you. Doesn't the administration's 

proposal allow Federal law enforcement officials to obtain tax in­
formation from the, IRS under a standard that is less than that 
which would be necessary to obtain the same information from the 
taxpayer or other private sources? 

Mr. WALKER. That is not my understanding. 
Senator GRASSLEY. It is not your understanding? 
Mr. WALKER. No. 
Senator GRASSLEY. I was thinking about the probable cause. 

, 
\. 



2 a 

182 

Mr. LUKE. Mr. Chairman, if you w~n. exaI:?ine ~ection 7692 and 
7609 which are included in the admInIstratIOn bIll, you wIll P.~d 
the internal Revenue Service currently has procedures for admInIs­
trative summonses. Those summonses don't work off ~ny more 
stringent standard than the standard that would be applIcSble .for 
transfer of the information from the Internal Revenue erVlCe. 

Senator GRASSLEY. All right. 'l'hank you very much for your 
testimony. 

Mr. WALKER. Thank you very much, ~enator. . 
Senator GRASSLEY. If it is all right wIth the next t~o wItnesses, I 

Id like to call on Mr. Alexander and Mr. Kurtz sImultaneously, 
b~c~use you are both former Commissioners of Internal Re~e.nue. 
We did not set up as a panel, but it ~ig~t not ~.ml~ fa.cIlItate 
things but it might make your communICatIOn eaSIer If you had 
reasod to communicate with each other. . 'f 

. Just for the record, I would like to st~t~ that Mr .. Alexand~r, 1 

m information is accurate, was CommIssIOner dur:mg the NIxon 
a~ Ford administrations, from May of ~973 untIl Februar:y .of 
1977 and Mr. Kurtz was Commissio?er dUrI~g tI:e Carter admlnls­
trati~n, from February of 1977 untIl he retIred In the summer of 
1980 Is that correct? I t1.. f' t 
M~ ALEXANDER. That is correct, except that was ne I~S 

Com~issioner under the Carter administrat!on, but for a very brIef 
period of time. But we constitute the serIes that Senator Nunn 
talked about. . th C: 11 f 1980 Mr. KURTZ. I lasted beyond the summer, and Into e la 0 , 

but that is close enough. . 
Senator GRASSLEY. Which one of you wIll ~ant to go first. 
Mr. ALEXANDER. I am the elder, so I wII~ go first. He knows 

everything about the subject, so he will cover It. 

STATEMENT OF DONALD C. ALEXANDER, FORMER COMMIS­
SIONER, INTERNAL REVENUE SERVICE, PARTNER, MORGAN, 
LEWIS & BOCKIUS, WASHINGTON, D.C. 
Mr ALEXANDER. Mr. Chairman, I am here purely in my personal 

capa~ity, and I have not sUbrh.itted a preI;>ared statement. I would 
like to do so if the record is gOIng to remaIn open. 

Senator GRAcSLEY. The record is nornlally open for ab<?ut 14 
days. As long as there is not any rule to the contrary, I wIll say 
that it will be open for 14 days. C: th 

Mr. ALEXANDER. Then, I exp~ct; to ~ubmit a statement lor . e. 
record, Mr. Chairman, which wIll detaIl more than my very brIef 
oral statement to you. I 't F' t t 

There are two problems basically with S. 732, as see 1. Irs, 0 
use Senator Baucus' phrase, and a ph:ase that has been repe~ted 
by others today, it employs the claSSIC sledge hammer to kIll a 

gnilt'does have certain provisions which would probably be benefi­
cial to a somewhat awkward system, and that have a place, and a 
real place in an effective system of law enforcement. On. the other 
hand, the' detriments of the bill, Mr. Chairman, as I see It, greatly 
outweigh the benefits. h b'll' 

Second, to touch on tre problem that ~oes beyon~ tel In 
some respect.s, but not in others, the real Issue here IS the role of 
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IRS. Should IRS devote itself to administration and criminal en­
forcement of the tax laws of this Nation, or should it be an all­
purpose criminal investigative unit, responding and responsible to 
entities having other needs and having other missions of great 
importance? 

Certainly we need to deal with drug trafficking, and we need to 
deal with it whether it is conducted by individuals or corporations 
of two or more shareholders, by the way. But we have an agency, 
the Drug Enforcement. Agency, charged with that primary respon­
sibility, that is all they have to do. Let's make sure that they are 
given the resources to do it, let's assist them in doing their job, 
certainly, and let's have st:;"mg oversight to make sure they do it 
right. . . 

Somehow, if we seem to be losing a war against drug trafficking, 
but who is losing it? The agency charged with fighting it, and 
charged with winning it. 

Similarly, the FBI has title 18 responsibilities,. and I think that 
under its present leadership, it conducts itself very well and very 
effectively. I can't say that it always has. I ca,n't say that it always 
cooperated as closely with the Department'of Justice strike forces 
as some would have liked. 

In the past IRS filled a void in law enforcement, but in filling 
. ~~at void, the IRS' personnel, too thin to meet its tax responsibil­

ItIes, was stretched even thinner. IRS powers were used for nontax 
purposes, and IRS was frequently struck down by the courts, and 
in the 1976 act Congress curtailed IRS powers. 

IRS information was shared to such an extent that there were 
frequent accusations, when I came to office, that IRS was a lending 
library. Those accusations has some foundation. 

The question we have, sir, is whether in an effort to try to make 
our system work better, we impair trus: enforcement and tax admin­
istration in two respects: One, by diversion of IRS personnel and 
two, to pick up on what the GAO witnesses said, and what the 
Chamber of Commerce witness, I believe, will say-to reduce com­
pliance by both those in the illegal sector and those in the legal sector. 

Your turn, Commissioner. 

STATEMENT OF JEROME KURTZ, FORMER COMMISSIONER OF 
iNTERNAL REVENUE; PARTNER, PAUL, WEISS, RIFKIND, 
WHARTON & GARRISON, WASHINGTON, D.C. 
Mr. KURTZ. Thank you, Mr. Chairman. . 
My name is Jerome Kurtz, and I, as Mr. Alexander, appear in 

my individual capacity today. 
The bill, S. 732, and the administration's proposed modification, 

which I have not had much of a chance to look at since it just 
appeared today, make a number of changes in existing law. Many 
of them are what might properly be' called technical changes. But 
there are a few major substantive changes, a.nd those are the ones 
on which I would like to focus. , 

The basic issue, of course, involves the circumstances under 
which a taxpayer's books and records are to be made available by 
the IRS to law enforcement agencies for nontax criminal purposes. 
Most of the other provisions are, as I say,. of a technical nature. 
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s. 732 and the administration's proposal both properly continue 
the protection of individual's records. But for most corporations S. 
732 would require the Internal Revenue Service to turn over to law 
enforcement authorities any evidence of nontax crimes that it 
comes across in the course of an audit. 

The question raised by the proposals to disclose corporate tax 
information discovered in the course \1f an audit is not so much one 
of privacy, although in the case of sm.:all corporations it borders on 
that question. It is really a questioIi: of efficiency. When Senator 
Nunn talked about moving the number from two shareholders to 5, 
10 or 25, he was focusing only on tha privacy issue. 

It probably is true that majm-corporations do not have anything 
like the claim to privacy that an individual has, but there is quite 
another reason why this proposed disclosure is a bad idea from a 
tax administration point of view. In examining major corporations 
it is essential that the IRS in carrying out is function of verifying 
the taxable income of the corporation, have free and easy access to 
virtually all of the information that the corporation maintains. 

There is absolutely no doubt in my mind, nor, I think, in the 
minds of anyone else who has been involved in tax administration, 
that such access will become far less free if the corporation knows 
that anything that bears on, or is evidence of the commission of 
some other crime, misdemeanor or felony, has to be turned over to 
law enforcement authorities when the agent comes across it. 

Such a rule will turn examinations into a game of hide and seek, 
and dissipate very scarce IRS resources, resources which, I might 
say, are becoming more and more scarce under current budgets. 

It will inevitably divert agents' attention from their main func­
tion of tax administration to, I am afraid in some cases, digging 
around in taxpayers' files looking for interesting tidbits of informa­
tion-again a dissipation of very scarce resources with, I believe, 
minimal law enforcement gains. 

Restated purpose of this bill was orginally to deal more effective­
ly with narcotics trafficking. It is a long way from talking about 
narcotics traffickers to the changes in this bill dealing primarily 
with major corporations in the United States. The organized crime/ 
narcotics goal does not in any way support this diversion of tax 
administration resources in the corporate area. -

I might say that for fiscal year 1980, the Internal Revenue Serv­
ice examined about 146,000 corporate, income tax returns, and 
about 24,000 returns of exempt organizations. That is almost 
200,000 returns. The changes proposed by this bill are in a way 
equivalent to saying to a Federal agency, "Here is a license to do 
200,000 door-to-door searches, see what you can frnd," because 
these returns are selected for audit not because there is any reason 
to believe that there is any misconduct, but simply as part of tax 
administration. To then turn routine tax examinations into general 
fishing expeditions is a vast misuse of governmental resources. 

There are just two other points tha~ I would like to mention. 
One is the ability of the Attorney General and the Department 

of Justice to turn over information, once it receives it, to State law 
enforcement agencies. 

I might point out that there are 19,000 State and local law 
enforcement agencies in the U nited Stat~s, 50 percent of which 
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have few~r t~an 10 e!11ployees. When,we think about turning over 
confidentIal . lI!-formatIO~. to law enforcement agencies who do not 
have the mInImum abilIty to safeguard that information I have 
great concern. ' 

'rhe ot~er is a provision which would require the Internal Reve­
nue SerVIce ~m making a ~riminal tax referral to e.Tustice, to turn 
ov~r the entire file, that IS, those findings that relate to the tax 
cr~me as ~ell ~ other information that is irrelevant to the tax 
crlme.~ ThIS, agaIn, I believe is a sl!-bstantial violation of privacy. 

I mIght add that I haye substanlal.fears that the requirement 
that IRS turn over st.rIctly non tax Information creates a real 
danger that at some pOInt the Department of Justice or other law 
e~f'orceme~t agencies will begin to ask the IRS to do an examina­
tIOn to see I.f .the~ can find nontax criminal information. 

If the abII!tr IS. there to hand it over, it is but a short step to 
turn that abilIty Into response to a direction to look for it. I have 
great fears of that. 

Thank you, Mr. Chairman. 
Senator GRASSLE~. Thank you v~ry much for your stateln~nts. I 

have ~everal questIOns I would hJ:te to ask one or both of you. 
I. thin~ we would be not performIng our responsibilities in legis­

lating . WIth the care that we should without referring to your 
expertise and your experience in this area. 

Mr .. Kurtz, you suggest that the availability of corporate records 
0ll: wrItten r~quest by a Federal agency will reduce corporate com­
phaIlce. ObVIously, I am concerned about any reduction in compli­
ance. I am 8:lso concerned that the books and records of corporate 
t~~ayers ':"lth three or more shareholders may not indicate any 
SIgnIficant Illegal narcotics activity. 

What are your views on this issue? 
. Mr. KUR'l'Z .. The point that I was making related to spontaneous 

~Isclosur~s, ~thout a request. But the standard for the requested 
InformatIOn IS also a problem. 

~ .think the law enforcemeut gains, if any, will be absolutely 
mInImal: ~n or~er to make these changes, to run the risks to the 
tax admInIstratIOn system, there must bea conclusion drawn some­
w:here that better cases are undiscovered than the cases that are 
dIscovered. 

.It seems to. me there are ~ple numbers of investigations around 
~tho'!-t l?oking to what ml~ht be turne~ .uP in these corporate 
InyestigatlOn~, whe~e there IS a substantIal price to pay, both in 
faIrness and In effiCIency. 

Senator GR~SSLEY. Let me give an opportunity to pinpoint the 
comment you .J~st ma~e by .ans~ez:ing this question. 
. In your OpI11l0n, will thIS bIll Improve Justice's ability to stop 
Illegal drug traffic? 

Mr. KURTZ. No. 
~enat?r .GRAS~LEY .. What return information might be useful to 

caLeh CrImInal VIolating our drug laws?-
¥r. KURTZ. I do not believe it is appropriate to look only at law 

e~IOrcenlent. There are changes that would result in more conVI·c-
tIOns.· - , 

I suppose if we did away with the fourth and fifth amend~ents 
we could get a lot more c'onvictions. But it is a bal~ncing of peo: 
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pIe's individual rights with the needs of law enforcement. It seems 
to me the balance here comes out very much in favor of keeping 
tax return information confidential. 

Mr. ALEXANDER. One thing to help in the war against the narcot­
ics traffickers is to give the DEA more money, I believe the Senate 
is taking action to restore some of the budget cut that has been 
assigned to DEA for whatever reason., and I think it is a very wise 
move. Another step that should be taken is continual, strong over­
sight to make sure they do their job right. 

The provision that Mr. Kurtz discussed, mandatory turnover of 
nonreturn information which may constitute evidence of a viola­
tion of criminal laws, not only creates the problem that he de­
scribes, but creates a further problem. It turns catch-22 on its head, 
and the Internal Revenue would have a catch-22. 

What if the Internal Revenue found, without looking for it, evi­
dence which to a skillful person would indicate a Federal criminal 
violation of the antitrust laws, but Internal Revenue does not have 
that skill and doesn't know that it has found evidence which shows 
a violation of a Federal criminal law. Then Internal Revenue itself 
would be in violation of this provision. 

Senator GRASSLEY. I would like to ask both of you my last ques­
tion. 

Are there any ways in which the IRS can administratively im­
prove cooperation between the Service and Federal law enforce­
ment agencies? 

Mr. KURTZ. I think there are, and I think a lot of it has been 
done already. Let me say, there are also a number of ways in 
which the Justice Department can improve cooperation. This is not 
just a one-way street. 

My experience was, Senator Grassley, that 6103 as it exists today 
has some problems but it is perfectly workable. The fact that there 
have been so few requests for information under existing 6103 is 
the fault of the Justice Department in the way they handle 6103. 

If you look at the 6103 requests by the Justice Department, the 
requests for court orders, over the years, U.S. attorney by U.S. 
attorney, you will see that over half of the U.S. attorneys have 
never made such a request, never. The requests that have been 
made have been made by very few. 

The answer is that if a U.S. attorney wants to use it, and takes 
the time to read the code and the regulations, it works perfectly 
well. But there has been a great hesitancy on the part of Justice to 
use what they already have. 

Again, I am not saying that this section is perfect. The series of 
technic~l amendments I think are fine. But it is okay the way it is~ 
if people would use it. . 

Senator GRASSLEY. Mr. Alexander. 
Mr. ALEXANDER. Mr. Chairman, I would associate myself with 

that. I believe that in the partiCUlar part of 6103 that we are 
discussing, the application to a court for an appropriate order, the 
suggestions in the Department of Justice's bill do make sense. 

I understand, however, that there has never been a turn down 
under present law, and I don't believe that any of the witnesses 
testifying in favor of the bill indicated otherwise todav, or in prior 
hearings.Nev~rtheless, the current standards are, read literally, 
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extrem~ly tight, and it. would make sense to streamline the process 
to prov~de, as t.~~ JustIce proposal would, for field officials, having 
respo~sIble positIOn~, to be able to act without taking the case to 
WashIngton; to prOVIde f?r a magi~trate to be in a position to grant 
the order upon appropnate shOWIng; and to relax somewhat the 
very strict legislative standards. 

But the other provisions of S. 732 create far mOTe problems to 
our system; the far gr~ate! ~ikelihood of ~oncompliance not only by 
those who make theIr hVIng through Illegal means but major 
corpora~ions, than any possible benefit to law enforcem~nt. 

Mr. KURTZ. I agree with that. 
Senator GRASSLEY. That is all the questions I have. Thank you 

very much. 
~ would n?w like to call on Mr. Edwin Cohen, chairman, Tax­

atIOn CommIttee, Chamber of Commerce of the United States. 

STATEMENT OF EDWIN S. COHEN, CHAIRMAN, TAXATION COM­
MITTEE, CHAMBER OF COMMERCE OF THE UNITED STATES 
Mr. COHEN. Thank you very much, Mr. Chairman. 
My name is Edwin S. Cohen. I am a member of the board of 

directors, and chairman of the Taxation Committee of the Chamber 
of Commerce of the United States. I appear before you on the 
chamber's behalf. 

I am a member of the law firm of Covington & Burling of 
Washington, D.C. 

The chamber's memberships consists of more than 200000 busi­
ness, trade association, and local and State chamber of ~ommerce 
members. 

Although we strongly support the goal of S. 732 to strengthen 
t~e Gov~rnment's ability to combat narcotics traffickers and orga­
n~zed crIme, we s.trongly ?ppose some <;>f the broad proposals for 
d~sclosure of tax InformatIon set forth In the bill that have been 
dIscussed here today. 

If enacted, S. 732 would allow other Government agencies with­
out court order, to have what we believe would be unwar~anted 
acces~ to business records and information that are now routinely 
s~pph~d to the I~ternal Revenue Service by taxpayers in connec­
tion WIth tax audIts. 

Indeed, it would require the IRS on its own initiative to disclose 
to other agencies any such information-and I quote-"that may 
constitute" ~vidence of. a violation of any Federal criminal law, and 
~ould p~rmit persons In the other agency, in turn, to disclose the 
Inforn:~tIO~ ~o. other Feder~l Government personnel or witnesses. 

T~~'\I~_SSI~Ihty ?f s';!ch dIsclosure without judicial approval re­
ga.rd~hg-POSsIbl.e.vlOlatIOns. of any of the many Federal laws having 
cnm!m3:1 sa~ctIOns, ~e thInk will make businesses hesitant abOlH 
furnI~h~n~ InformatIOn to the IRS because of the concern that if 
may ~nItIate or affect non tax investigations or actions by other 
agenCIes. 

I need not remind you, Mr. Chairman, of the many Federal laws 
tJ;1.at t:egulate business be~avior and impose criminal sanctions for 
VIOlatIOns. These would Include, for example, the Occupational 
Saf~ty and Health Act, J<?SHA], the consumer products laws, the 
antitrust laws, the securItIes laws, and environmentallaws-misde-
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meanors as well as felonies. Violations of these laws constitute 
crimes, and the interpration and application of these laws are often 
uncertain. 

Larger companies are continually under audit by the IRS. They 
maintain a staff of tax employees that constantly. provide the IRS 
personnel with financial and operating data relating to the taxable 
years that are under audit. But the larger companies do not, as a 
rule, forward the information they plan to disclose to their corpo­
rate counsel's office for approval before it is turned over to the IRS. 

Under S. 732, businesses necessarily would be hesitant about 
furnishing information to IRS agents without review by legal coun­
sel familiar with these many nontax Federal laws that impose 
criminal sanctions. 

Smaller firms would be disproportionately affected by the bill. 
When they are audited, they tend to rely on an accountant to 
prepare and submit and explain information to the IRS during the 
course of a tax audit. 

Lawyers are not customarily involved in the tax audit unless and 
until a dispute arises between the IRS and, the taxpayer as a result 
of the audit. Under S. 732, however, businesses would be hesitant 
about furnishing confidential information to the IRS without 
review by a lawyer who has knowledge of Federal statutes that 
affect that industry and contain criminal sanctions. 

We have a very real concern at the chamber that this additional 
burden placed on the already overburdened small business sector 
would impair the maintenance of a strong and healthy small busi­
ness community. 

I would point out, Mr. Chairman, that IRS agents are not trained 
to be familiar with the many nontax Federal laws that contain 
Federal sanctions, nor to analyze information to determine wheth­
er they may constitute a violation of any of these laws, requiring 
forwarding of the information to the Justice Department or other 
agencies. 

Thus, neither the taxpayer nor the agent would know during the 
course of the audit whether the IRS on its own initiative would 
have to disclose the information to the Justice Department or other 
Federal agency for consideration under these many nontax crimi­
nallaws, or whether it 'could be obtained under court order by one 
of the many assistant U.S. attorneys throughout the country, or by 
some other Federal agencies. 

We understand, Mr. Chairman, fronl the testimony today that 
the proposed administration bill will modify some of the provisions 
of S. 732. We look forward to the opportunity of studying those 
changes in the hope of achieving the goal of the legis1ation, with­
out undue burden on taxpayers undergoing tax audits. 

Thank you. 
[Statement of Mr. Cohen:] 

--~-~ -~- - -------------~ 
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S. 7::':: 

SENl..TE =Il\,.:;!-iCE CO!>'.J1ITTEE 
SDBCOH!':I'::':::""EE 01' OVERSIGHT 

of the 
INTERNAL REVENUE SERVICE 

for the 
C~~ER OF CO~L~RCE OF THE UNITED STATES 

by 
Edwin s. Cohen 

November 9, 1981 

My name is Edwin S. Cohen. I am a member of the Board 

of Directors and Chairman of the Taxation Committee of the 

Chamber of Commerce of the United States, on whose behalf I 

am appearing today. I am r;.t,member of the law firm of Covington 

& Burling, of Washington, D.C., and I am accompanied today by 

Kenneth D. Simonson, of the Chamber'S Tax Policy Center. 

On behalf of the Chamber's over 200,000 business, 

trade association, and local and state chamber members, we 

welcome this opportunity to present our views on the general 

issues involved in S. 732. W d t d h e un ers an t at there may soon 

be other bills relating to these issues. 

Introduced March 17, 1981, by Senator Nunn, of 

Gec~gia, and others as a revision of earlier bills, S. 732 

proposes amendments to current Internal Revenue Code Sec­

.tion 6103, entitled "Confidentiality and Disclosure of Re­

turns and Return Information." The bill was approved by the 

Senate on July 27, 1981 as an amendment to the Economic 

Recovery Tax Act of 1981. It was deleted from the new tax 

bill in conference with the understanding that hearings on 

the proposals would be held. 
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Although we strongly SUP?~=t the goal of S. 732 to 

s-.:rengthen the government!s ability to combat narcotics 

traffickers and organized crime, we strongly oppose the broad 

proposals for disclosure of tax informationJ?_et-~ofth<by-the 

bill. If enacted, S. 732 would allow~ot5~r government agencies, 

without court order, to have unYcii;;::ed access to business 
I, 

records and information now rc,utinely made avail.able by tax-

payers to the Internal Rev~riue Service in connection with tax 

a udi ts • Ir~deed , it wouln require the I. R. S. on its own 

initiative to disclose to other government agencies any such 

information that "may constitute" evidence of a violation of 

any federal criminal law, and would permit persons in the other 

agency in turn to disclose the information to other federal 

government personnel or wi·tnesses. 

The possibility of such disclosure" without judicial 

permission, regarding' possible violation of any of the many 

federal laws having criminal sanctions will make businesses 

hesitant about furnishing information to the I.R.S. because 

of concern that it might initiate or affect non-tax inve.~tiga­

tions or actions by other agencft-es. Lawyers for taxpayers 

may have to review such information prior to ~isclosure to 

the I.R.S. because of possible collateral effect on non-tax 

matters. This would tend to delay or inhibit ~h~fdisposition 
/.Y 

of tax audits and incr'eas~ the expense of those audits to 

taxpayers. IVhile the bill would affect all businesses with 

I. 

191 

... , .. 
.::..n=.l.V~c... 

on sm?.11 b"o.lsinesses th::::: ).~c no"'_ . " . 'h ""' CUSi:..C:n='='::'.!..l' ... 5~.~e la'Y-."}rers in-

volved. in tax audits unless an·'c· un~'; 1 - ." ..... • -~_ c c~sag=eemen ... aevelops 

between the I.R.S. and the taxpayer. 

.A • .NALYSIS 

Under present Section 6103{i) (1), information given 

by a taxpayer to the I.R.S. during the course of a tax audit 

may not be disclosed by the I.R.S. to other government agencies 

without a fed,eral court order. Th' 'f ~s ~n ormation can be dis-

closed only if a federal judge determines that, based on the 

facts submitted in an application authorized by an Assistant 

Attorney General or his superior, there is reasonable cause 

. to believe th'at a specific criminal act has been committed, 

that the return or related information is probative evide~e 

of a criminal act, and that the ';nformat':on ..... • ~ canna ... reasonably 

be optained elsewhere. Additionally, under Section 6103 (i) (3), 

th~ I.R.S. may (but is not required to) disclose to the agency 

charged with enforcing federal criminal law any such informa­

tio .. that may constitute evidence of a criminal violation. 

Under the proposals of S. 732::; however, the I.R.S. 

would be required to disclose such information given to the 

I.R.S. by business entities owned by more than two individuals 

whene';er it rec:eived a written request from another federal 

agen~;y. Moreover I if such information "may constitute" evi­

dencle of a criminal violation, the I.R.S. on its own initiative 

must disclose it to other federal agencies. 

::::-1 
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S. 732 or legislation containing similar broad 

disc10sure provisions would pose significant 1?roblems for 

businesses with more than two owners, particularly for smaller 

firms. 

Larger companies are continually under audit by 

the Internal Revenue Service. They maintain a staff of tax 
, 

employees who constantly provide I.R.S. personnel with fi-

nancial and operating data relating to the taxable year or 

years being audited. However, iarger companies do not as a 

rule forward the information they plan t? disclose to the 

I.R.S. to their corporate counsel's office prior to disclosure. 

Under S. 732, businesses necessarily would be hesitant about 

furnishing information to' I.R.S. agents without review by '. legal c~sel familiar with non~tax federal laws that impose 

criminal sanctions. 

" The bill would permit a federal agency official 

having jurisdiction over enforcement of any such laws, who 

may be conside~ing whether the firm or its customers or 

suppliers may have violated a criminal statute, to obtain 

from the.I.R.S. on his own written request all of the firm's 

underlying tax return information, including books and records 

gathered. during the course of an I.R.S. audit. Apparently 

the I.R.S. agent's supporting memos, analyses and mental im-

pressions would also be subject to disclosure. t\'e need not 

remind the Committee of the many federal laws that regulate 
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include, for e>:a:rple, the Occupational S=-.::e~y :::.!;:: 3e<=.lth Act, 

the Robinson-Patman Act, the Foreign Corrup~ Practices Act, 

the securities laws and environmental laws. The interpretation 

and application of these laws are often uncertain. 

The possible effect of disclosure to other agencies 

on their own request would be a matter ~hat would require a 

company's serious consideration before information is furnished 

to an examining agent of the I.R.S. Moreover, there would be 

concern OVer the possibility of the other agency disclosing 

the information to potential ·witnesses, som~ of whom might be 

competitors of the taxpayer, as Would be permitted.by the 
bill. 

Smal"ler firms Would be disproportionat~ly affected 

by S. 732. \\'hen they are aUdited, they tend to rely on an 

accountant to prepar~, SUbmit and explain the information to 

the I.R.S. during the course of a tax audit. Lawyers are not 

customarily involved in tax aUdits unless and Until a tax 

dispute between the I.R.S. and the taxpayer develops as a 

result of the audit. Under S. 732, however, bUsinesses would 

be hesitant about furnishing confidential infor~ation to the 

I.R.S. without ~eview by a lawyer having knowledge of federal 

statutes which affect that industry and which contain criminal 

sanctions. tie have a very real concern that this additional 

burden placed on the already overburdened small business 

sector would impair the maintenance of a strong and healthy 

small business community. 
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S. 732 would mab:: it mandato:.."y fer -:.l:!e ::.R.S. to 

disclose information sought by other 'agencies in t·,.;o situa-

tions. First, the I.R~S. would be required to furnish all 

underlying return information (other than the return i'tself) and 

ancillary documents upon written request of an agency head, the 

Attorney General or hi9 designee, all without a court order. 

The section-by-section analysis of the bill states that it is 

anticipated that the Attorney General would designate the 

many assistant United States attorneys throughout the country 

as persons authorized to demand disclosure from the I.R.S. 

The Attorney General under S: 732 could 'conceivably designate 

any Justice Department employee, even one not directly involved 

in the case. If S. 732 became law, the I.Ro.S. would be re-

quired to disclose confidential informatiorl on request, even 

when there is no judicial determination of probable cause or 

that the material sought is relevant to a matterrelati;ag to 

the commission of a criminal act. 

Second, the I.R.S. would be required to disclose on 

its·:.-WD initiative such information if it "may constituten 

evidence of a violation of a federal criminal law to the 

agency charged with enforcing the law. I.R.S. agents are not 

trained to be familiar with the many non-tax federal laws 

that contain criminal sanctions, nor to analy~e information 

to determine whether it "mayn constitute a violation of any 

of those laws. Thus neither the .agents nor the taxpayer 

would know during the course of the audit whether the I.R.S. 

on its own ini\~;iative would have to disclose the information 
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sideratior. t.:.nde= 't.r.o!:s r;.::ny non-ta;.: federal laws. 11e believe 

such a requirement would impose a most serious burden of 

decision and review both on I.R.S. and business taxpayers, 

and would delay and hamper the administration of the tax laws. 

CONCLUSION 

The Chamber strongly supports the goal of S. 732 to 

provide the nation with greater protection from organized crime. 

However, we object most seriously to several of the bill's 

specific provisions. First, ·the broad disclosure that would 

be allowed under the bill would unreasonably burden all busi­

ness and would particularly disadvantage smaller businesses. 

Second, the disclosure that would be permitted under the bill 

would be made more onerous by the universe of federal employees 

able to request information and share it with potential 

witnesses and others. Third, the I.R.S~, through the mandatory 

disclosure provisions, would be diveited from its primary 

role of tax administration and enforcement. We respectfully 

submit that the scope of the bill should be significantly 

narrowed before it is enacted. 
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Senator GRASSLEY. Along that line, would you have any sug~es­
tion for limiting the impact of the legislatio~ in the area affecting 
small businesses? You pointed out a specIal problem for small 
b · ? USlnesses. d l' th t 

Mr. COHEN. I would agr~e with the comm~~t ma e ear Ier a 
the problems of small busInesses are not dUlerent from those of 
large businesses. The prob~em that w~ are concer~ed about r~lates 
to information that now IS volunt!lrIly an~ routIn~ly supplIed ~o 
the IRS in the course of a tax audIt. That Informa~lOn, under thIS 
bill, would have to be made available to other agencle~. 

I don't see the difference between the small busI.ness and the 
large business in that r.egard. I ~hi~k the larger busInesses would 
be just as hesitant and Involved In Just as I?-uch of a probl~m. The 
only difference is t?-a~ the e~pens~ of havIng lawyers reVIew the 
information before It IS submItted IS lIkely to be more burdensome 
on the small business than on the large business. . . 

Senator GRASSLEY. In your opinion, will. S. 7?~, or any: sImIlar 
proposals cause businesses to stop voluntarily gIvIng IRS Informa-
tion that they now give to the agents of that agency? . . 

Mr. COHEN. I think, as the bill is presently drafted, It wIll cause 
a good deal of hesitatioI?-' I.think that coul~ be changed. I seems to 
me that most of the obJectIve~ of the ~ustICe Depart~ent and. the 
administration could be satisfied wIth some relatively mInor 
changes in the existing law, without going as far as S. 732 present-
ly does. . 

I would hope that the needs of the Justice Department, and .the 
needs of the revenue system and taxpayers could be reconcIled 
with some further work before the bill is enacted. 

Senator GRASSLEY. Thank you, Mr. Cohen. These are all .the 
questions I ~ave. 'fhank y,?u for y.our testimony. and your contribu­
tion to the dIscussIOn of thIS very Important subject. 

Mr. COHEN. Thank you., Mr. Chairman. 
Senator GRASSLEY. I would like to call Mr. Wade J. Henderson, 

legislative counsel, American Civil Liberties Union. 

STATEMENT OF JOHN H. F. SHATTUCK, NATIONAL 
LEGISLATIVE DIRECTOR, "'AMERICAN CIVIL LIBERTIES UNION 

Mr. SHATTUCK. Mr. Chairman, if I could make a correction for 
the record. Mr. Henderson, my deputy, is not her~ today-.. r f!?l 
John Shattuck, the legislative director of the American CIVIl L:lb-
erties Union. , 

Senator GRASSLEY. I have a statement here in your name, and I 
was confused myself. 

Mr. SHATTUCK. I am not quite sure how that confusion re~mlted, 
but I am glad to be here. I have been here before, Mr. Chalrn;an, 
and I will try to be brief in light of the hour, although not to slIght 
the importance of the subject. . 

This is a subject of great importance. to all of us, the Amer~~an 
Civil Liberties Union and the other WItnesses who have testifIed 
here before. 

I would like to state for the record that our views are the same 
today as they were the ~ast t~me we appea~ed? and they are th~ 
same as the views of the AmeriCan Bar ASSOCiation, and the Ameri­
can Bankers Association, who I believe will be communicating with 
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you, al~hough they wer~ not a?le to ~ppear at this hearing. I am 
not s~Ylng that our testImony IS preCIsely the same as t.heirs, but 
our VIews are the same. 

Our views are essentially that the Tax Reform Act of 1976 was 
ad?pted by COI?-gres.s after considerable deliberation, and that the 
pnvacy pro.tectIOns In that act sh~uld not be changed. 

The act IS a product of extensIve evidence, real evidence well­
doc~mented by Co~gress of substan.tial abuse of IRS reco;ds by 
9-overnment agencIe.s for nontax purposes, which had a severe 
Impac.t on .tJ:e administrati~n of IRS, as well as the rights of 
American citIzen~. I have reVIewed a great deal of th~t evidence in 
my prepared testimony. 

Although ~he act is by. no means perfect, it provides a minimum 
degree of privacy protectIOn of tax records. It requires the Govern­
ment .to meet a reasonable standard of proof to justify disclosure 
and dIsclosures may only be made following the independent judg~ 
ment of a Federal judge. 

IRS has been given enormous, unparalleled powers by the Con­
gress, powers that are well used in the collection of taxes, but we 
!nu~t. remember that these are powers to collect information from 
IndIVIduals about every aspect of their private lives. 

Because of the threat that such powers could be used to deny 
constitutional rights, the Supreme Court of the United States has 
carved a narrow exception for IRS to the fifth amendment privi­
lege ag~inst self-incrimination .. But, in return, IRS, as you have 
!:teard fr?m .the former CommIssioners, is obligated to treat the 
Infor~nC!-tIon It collects as absolutely confidential. 

ThIS IS not only a constitutional requirement, but it is a require­
ment of good and fair tax administration because taxpayers should 
be encouraged to provide information about themselves and in 
return they should be given confidence that it will not' be used 
beyond IRS. 

In introducing this legislation, Senator Nunn identified his cen­
tral concern as the insufficient level of IRS participation in the 
Governme~t battle .again~t ?rganized crime and drug trafficking. 

In our VIew, casting thIS Issue in that light fundamentally dis­
torts the purpose of IRS, which is the collection of taxes because it 
was ,not designed ~o participate in the battles that Senator Nunn is 
talkIng about, whICh are important battles, but they are not battles 
to be fought by IRS. 
The~e que~tio~s of constitutional policy concerning the disclosure 

and. dIsse~InatIOn of tax information provide the background 
agaInst .whIC~ we have reviewed the specific proposals that are 
under dISCUSSIOn today. Let me just quickly review our concerns 
about aspects of S. 732. 

First is .the change in the definition of protected information so 
that nothI~g, ex~ept taxpayer return information, would be pro­
t~ct~d ~gaI?st dIsclosure for nontax purposes, under the bill a 
distInctI.on IS made ?etween corporate and noncorporate records. 1 
would l~ke to aSSOCIate ~yself with the remarks of the previous 
three WItnesses on that pOInt. 

Beyond that, we oppose the change in the standards of proof that 
an a~ency w~uld have to meet to obtain a court order for access to 
IRS InformatIOll. I would like to point out at this stage that Sena-
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tor Nunn claims that his bill would provide the same standard of 
proof as is required for a wiretap. 

That is simply not true. Under laws passed by the Congress, the 
Omnibus Crime Control and Safe Streets Act of 1968, it is neces­
sary to show probable cause that the information that is sought to 
be obtained under a wiretap will, in fact, be useful for criminal 
investigative purposes. 

Whereas, under S. 732, all that is necessary to show is :reasonable 
cause to believe that it may be relevant to a criminal investigation. 
T'here is a very important distinction here, and I think if Senator 
Nunn wants the wiretap standards, then he really should endorse 
the higher standard, which of course is the standard in the current 
law. 

A third area is the possibility that information obtained under 
court order could be fu:rther disseminated within the Government, 
without any checks against that further dissemination. 

Fourth, we are concerned, as previous witnesses are, about the 
dissemination to State agencies, some 19,000 State agencies, with­
out any further checks on the use of the information that would be 
disclosed. 

Finally, the disclosure to foreign governments is also a matter of 
grave concern to us. Many foreign nations have standards of proof 
in their criminal laws that are very different from the standards 
required under our Constitution, or by defmitions of criminal laws 
that have been enacted by Congress. In fact, there may not even be 
criminal conduct under the laws of this country when the tax 
information is disclosed pursuant to a request under a treaty. So 
we are very concerned about that area. 

Finally, Mr. Chairman, let Ine just end my remarks on a positive 
note in the sense that we, as the two former IRS Commissioners, 
would endorse some of the procedural changes that are before this 
subcommittee. 

We think that the appropriate way for this issue to be addressed, 
and the evidence certainly points in that direction, is for the proce­
dural streamlining of the way in which this whole approach under 
existing law works. We endorse the imposition of time limits, the 
extension to magistrates of the authority to rule on Government 
applications and the provision allowing attorneys for the Federal 
Government, rather than the heads of agencies, to apply for disclo­
sure. 

But that is very different from altering the fundamental struc­
tu:re that" the legislation that was passed in 1976 set up. Until 
today, in fact, the IRS itself has always said this is an appropriate 
procedure, a necessary procedure. It is also protective of individual 
privacy) as well as the fair adniinistration of the tax laws. 

We would be happy to answer any questions, and to work further 
with the subcommittee as you consider this legislation. 

[Statement of Mr. Shattuck follows:] 
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I am pleased to testify this morning on the privacy of 

taxpayer information, an issue of much importance to the American 

Civil Liberties Union. I am the Legislative and Washington Office 

Director of the ACLU, a nationwide, nonpartisan organization of 

more than 250,000 members devoted to the protection of individual 

rights and liberties under the Constitution. I am also the author 

of a textbook~' Rights' of' Priva"cy (National Textbook Co. 1977). 

For many years the ACLU has played an active role in the 

effort to safeguard individual privacy from broad intrusion by 

government and private r~cordkeeping practices. Through a 

project on privacy and data collection which we sponsored from 

1973 through 1978, the ACLU provided advice--and in some instances 

legal representation--to individuals whose rights and interests 

were adversely affected by the recordk~eping and disseminatio~ .~ 

practices of governmental and private in~titutions. ~1e also 

sought to publicize in a monthly Privacy Report the many ways 

in which privacy has been"eroded in a society where personal 

information is increasingly recorded by third parties and used 

for a wide variety of purposes, without the consent or even 

the knowledge of the person involved. 

The ACLU is particularly concerned about the issue of tax­

payer privacy, and has testified frequently in congressional and 

other hearings on ~~is subject, including hearings of this committee 

when it was considering the Tax Reform Act of 1976; and last year 

when it considered a bill similar to the one under consideration 

today. We were strong opponents of the Justice Department'.s earlier 

effort to amend the Act in 1977, and we oppose many of the 

proposed amendments before the Committee today. 
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Privacy of Tax Records 

The diSclosure and summons provisions of the Tax Reform 

Act of .1976 are the product of a grave concern for the privacy 

of tax records held by the IRS. The provisions were generated 

-" by revelations, over a period of several years, of a wide-

spread pattern of abuse of IRS records by government agencies 

for non-tax purposes. Among the many improprieties that were 

revealed by various investigations of governmental intelligence 

operations were a number of projects initiated within the IRS 

as a result of pressure brought to bear on that agency by 
,'-.\ 

9 0vernmental law enforcement agencies. These proj~cts included 

the Ideological Organizations Audit Project and the Special 

Service Staff (1969-73) which targeted more than 8,000 individuals 

and 3,000 groups for extensive investigation specifically 

because of their political activities. The SSS operated in 

secrecy and was abol ished in 1973 when IRS Commissjoner 

Donald Alexander learned of its existence. These internal 

IRS projects seriously threatened the contitutional rights of 

all taxpayers. The projects were the product of external 

pressures exerted by Congres~. the White HOuse and government 

law enforcement agencies who claimed that the IRS was not 

participating sufficiently in the governmental battle against 

,crime. 

More central to the" origins of the disclosure provisions 
# -ol 

of the 1976 Act were the extensive revelations of.abuse of 

IRS information by other agencies of the government which had 

solicited the information from the IRS. See Final Report, 

Book lIt, Senate Select Committee on Study of Governmental 

1 . ~ 
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Operations 

Cong., 2d. 

with Respect to Intelligence Activiti~s, 94th 

Sess. [Church comm~ttee] (1976). Between 1966 and 

d1" rect1y or through the Justice Department 
1974, the FBI, either 

1 200 requests to the IRS for tax returns. 
made approximate Y 

were fdr-two counter-intelligence 
65~ of these requests 

conducted by the FBI--the Key Activist 
(COINTELPRO) programs 

, 'f th anti-Vietnam War movement, 
program aimed at leaders 0 e 

" d at leaders of the 
and the Key Black Activist ~rogram, a1me 

so-called Black Nationalist movement. 
In addition, the FBI 

h IRS for lists of contri­
made numerous ongoing requests to t e 

butors to ideological organizations under investigation by 

the Bureau. ' In this manner, the FBI obtained information 

offered voluntarily to the IRS by groups to assist in enforce-

ment of the tax laws. 
Between 1957 and 1972, the Central 

Intelligence Agency made a number of unofficial requests to 

return l."nformation on persons the CIA was 
the IRS for tax 

investigating. 

Finally, the Senate Committee that investigated the Water-

gate burglary revealed extensive use of IRS records by the White 

House against pol' 1." t1." cal opponents of the Nixon Adminis1ration. 

of tax 1."nforrnation was one of the central components 
Indeed, abuse 

" t"' broad pattern of intelligence of the Nixon Admin1.stra 1.on s 

operations aimed at harassing and inti~idating political "enemies." 

Before the Tax Reform Act of 197~, th~IRi lacked any 

meaningful standards by which to judge the numerous requests 

" "t rece1"ved from other government agencies. for informat10n 1 

Though a procedure for determining the legitimacy of requests 
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did exist, it was so vague, and so widely ignored as to be 

useless. Indeed, in 1968 when the Chief'of,Disclosure of IRS 

learned of the procedure, he termed it "illegal." The Church 

Committee found that in the absence of any meaningful guide­

lines, the IRS could not judge whethe.r the request ,was legi­

timate. Consequently, the Committee noted, the "IRS had 

delegated the determination of the propriety of the request 

to the requesting agency." Final Report, Senate Select Com­

mittee to Study Government Operations. With respect to 

Intelligence Activitie"s, Book III, p. 840. 

The Tax Reform Act was designed to remedy this legacy of 

abuse of IRS information. Although the Act is by no means 

stringen~, it provides a degree of protection of IRS records. 

It r~quires the government to meet a reasonable-standard of 

proof to jUstify disclosure. Furthermore, such disclosure 

may only be made following the independent judgmen~ of a 

federal judge. These safeguards were all designed with specific 

reference to known ~buses of IRS information by government 

agencies. 

Sensitive Nature of Taxpayer Information 

A person's ta~returns, and toe records of his financial 

,transactions with a bank or another private entity, are a 

reflection of that person's life. Those records mirror, 

often in great detail, the personal habits ,land ass,ociations 

of individuals. The beginning of a tax return gives name, 

addre~s, social security number, identity and depe~dents and 
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the taxpayer's gross income. Various schedules may indicate 
I 

political and religious affiliations and activities, medi~al 

. .. b h·p cred{tors, investments or psychiatric treatment, un~on mem ers ~ , 

and holdings. Additional documents compiled by the eaxpayer 

and pertaining to statements made on a tax return but not 

filed witn the return contain a si~ilar wealth of sensitive 

personal information. In 1975, the then IRS Commissioner 

Donald Alexander noted that the IRS has "a gold mine of 

information about more people than any other agency in this 

country." Committee Print, Confidentiality of Tax Returns, 

House Committee on Ways and Means, September 25, 1975, at 3. 

Apart from information related to tax returns, docu­

mentary materials routinely obtained by IRS for the enforce­

ment of the tax laws also contain vast quantities of private 

information. Bank records, or similar record., reveal the 

political causes one supports, the books and magazines one 

buys, the organizations one joins, as well as one's style of 

life, tastes and habits. People assume that these matters 

are confidential, and that they do not ~acrifice that confiden­

tiality when they conduct financial transactions with the 

assistance of a bank. This assumption has been acknowledged 

and embraced by courts across the country. As one state 

court has noted: 

[I)t is imp'ossib1e to participate.in th7~ 
economic life of contemporary soc~ety w1thout 
maintaining a bank account. In the course of 
such dealings, a depositor ~e~eals man¥ aspects 
of his personal affairs, op~nlon~, hablts and 
associations. Indeed, the totallty of bank 
·records provides a virtual current biography •• 
Burrows v. Superior Court, 13 Cal. 3d 238, 529 
P.2d 590 (1974). 

... 
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I make these opening observations so that it is clear that 

the privacy interest an individual has in his or her tax return 

and bank records is formidable, and must be taken fully into 

account. Last year, in introducing proposed amendments to the 

Internal Revenue Code similar to those under discussion today, 

Senator Nunn noted that "a balance must, ,be struck between the 

privacy of tax returns and the legitimate needs of law enforce-

ment agencies." Congressional Record, March 11, 1980, p. 52375. 

The hearings that generated these bills contained testimony 

principally from law enforcement officials concerning the 

asserted needs of law enforcement agencies. If the balance 

to which Senator Nunn referred is to be struck fairly and 

accurately, it is essential that the privacy interests of 

individuals be given equal weight. 

The Extraordinary Powers of IRS 

The IRS is accorded enormous, unparalleled coercive 

power to obtain information from individuals concerning 

every aspect of their private lives. The IRS may, without a 

subpoena or a warrant or any showing of probable cause~ 

require an individual to divulge information. Because of 

the clear threat such broad powers hold to an individual's 

constitutional rights to be free from government coercion, 

the Supreme Court has carved a narrow "required records" 

exception to the Fifth Amen~ment, principal~y ~or the benefit 

.of IRS. See 
United States v. Sullivan, 274 U.S~ 259 ~1927). 

This exception and the extraordinary authority which Congress 

88-137 0-82-14 
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has bestowed on IRS create a powerful presumption against any 

~ttempt to transfer that authority to other agencies of 

government. 

The statutory authority of IRS to obtain information 

must not be viewed as creating some form of governmental 

asset which may then be transferred to other arms of the 

government pursuing legitimate governmental obj~~tives. The 

information gained by the 'IRS does not in any sense "belong" 

to the Government. Rather, it is held in special trust by 

the IRS for its unique, important purpose of collecting 

taxes. Indeed, it is only the unique nature of the IRS 

function tha't justifies the extraordinary degree of intrusion 

that that agency is allowed to make into the lives of 

indi'viduals. Dissemination of IRS infe/rmation to other 

governmental agencies for non-tax purposes, however merito­

rious, is a violation of the IRS' special trust. 

In introducing S. 732, Senator Nunn identified as 

his central concern the insufficient level of participation 

of IRS ~n the government battle against organized crime and 

large drug trafficking. In our view, casting the question 

in that light fundamentally distorts the realities of the 

situation. The IRS is not designed to participate in that 

battle. Its extraordinary powers were granted for quite 

another purpose--the collection of revenue and enforcement 

of tax laws--and are limited to that purpose. To the extent 

that the IRS has, in the past, strayed from that purpose, it 
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has operated outside its charter. Measures taken to remedy 

that impropriety are to be lauded; to portray the Tax 

Privacy Act of 1976 as withdrawing the IRS from the battle 

against crime is misleading and harmful. 

Governmental agencies such as the Department of Justice, 

the Drug Enforcement Administration and the Federal Bureau 

of Investigation are not--and should not be--empowered to 

exercise the same authority as the IRS to compel and use 

personal records and other information about virtually the 

entire public. As the Privacy Protection Study Commission 

noted in its 1977 report: 

It is understandable that other agencies with 
important responsibilities want to use informa­
tion the IRS has authority to collect, but they 
have not, in fact, been vested with the IRS' 
authority to compel such information. [Report 
at p •. 540.1 

oWe believe that dissemination of taxpayer information 

and records by IRS to other government a~enqies, and the 

summoning of financial records by IRS threaten the constitu-

tional policy underlying the Fifth Amendment right to be free 

from compulsion of self-incriminating statements. 

The Fifth Amendment protects an individual from govern-

ment coercion in a criminal prosecution. In most instances, 

the government may not compel an individual to divulge inforrna-. 

tioD that might tend to incriminate him. The "required records" 

exception of the Fifth Amendment was created in part to allow 

the IRS to require individuals to divulge information that 

might otherwise be protected by the privilege against self-

I 
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incrimination. Failure to provide information sought by 

the IRS is a felony punishable by statute (26 q.S.C. § 7602). 

Alternatively, the government may issue a swnmons to the tax-

payer or to third parties that will yield information to the 

IRS. In either case, the information is effectively obtained 

by IRS through compUlsion. The use of that information in a 

non-tax crir.linal proceeding, therefore, is sharply at odds 

with the constitutional policy underlying the Fifth Amendment. 

In order to promote fair and efficient administration 

of the revenue laws and collection of taxes, it is essential 

not to burden the filing of taxpayer returns with Fifth 

Amendment problems. If a taxpayer believed that the informa­

tion he or she was providing to IRS might be routinely made 

available to other law enforcement agencies, he or she might 

be disposed to be less cooperative with IRS. The taxpayer 

would be put in t~e position of having to scrutinize all of 

the revelations on the return and determine their relevance 

to any possible criminal investigation. If as a result of 

this guesswork, the taxpayer determined the possibility of 

'self-incrimination, he would, at that time, claim a Fifth 

Amendment privilege, for fear of losing it otherwise at a 

later stage. See Garner V" United' States, 424 0',5," 628 (19761. 

This process would make the tax collecting process so complex 

and so cumbersome as to render it fundamentally ineffective. 

The Privacy Commission expressed concern for this result in 

"noting that "widespread use of the information a taxpayer 
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provides to the IRS for purposes wholly unrelated to tax 

administration cannot help but diminish the taxpayer's 

disposition to cooperate with the IRS voluntarily ••• 

Such a tendency in itself creates a potentially serious threat 

·to the effectiveness of the federal tax system." Report of the 

Privacy Protection Study c~mmission, p. 540. 

These impediments are unjustified. Moreover, they are 

unnecessary. The number of potentially valid Fifth Amendment 

claims would be small in comparison with the total number of 

people filing returns. The more practical solution is to allow 

the tax return process to go unimpeded by Fifth Amendment 

considerations--and that is precisely why the "required records" 

exception to the Fifth Amendment was created, and why it was 

limited. to circumstances such as revenue collection. 

These broad questions of constitutional policy 

concerning the disclosure and dissemination of tax information 

provide the background against which the specific amendments 

under discussion today must be viewed. Because the IRS has 

been accorded special and extraordinary powers, we are funda­

mentally opposed to any dissemination of tax information within 

the government. If, in some extr10rdinary case, such 

dissemination is authorized by st.atute, we believe it is 

essential that in order to justify it, the government must meet 

a high burden of proof. From this perspecti~, we are not 

satisfied with S 6103 as currently written, but we strongly 

., 
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to further dilute its protections of tax­oppose any attempt 

payer privacy. 

I will now highlight the specific objections we have 

to the proposed amendments. 

Narrowing of the Definition of Protected Taxpayer 
Information 

The bill collapses the current three-tier classifica-· 

tion of IRS information into two categories. This change 

would substantially diminish the protection afforded the 

information in IRS records. Under Existing law, the govern­

ment must obtain a court order to gain access both to tax-

The. payer returns and to what is called "return information." 

latter category includes any information the IRS collects or 

obtains from the taxpayer with reference to ~he return. Such 

information might include documents substantiating claims for 

deductions, contributions or related expenditures. Current 

law protects this information with the court order requirement 

precisely ecause b 1't 1'S at least as sensitive as the informa-

tion on the face of a return. 

Under the proposed two-tier classification scheme of 

S. 732 any taxpayer information or documents which are not 

t,:::a~x:.\E:..:a::,yL.e=r-=r~e::..:t::..;u::;r::..;n:;.:...;..s would be a~ailable to the government upon 

receipt of a written request by an attorney for the government. 

No independent judicial check on these disclosures is required. 

Moreover, the bill places on the IRS an affirmative duty to 
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disclose any such information to the government which may be 

pertinent to a federal criminal investigation. 

We submit that this change in definitions eliminates 

much of the protection of 6103. The comment to the proposed 

change suggests that the bill will enable the Congress to 

separate those items which deserve a higher degree of privacy and 

hence a court order for disclosure, from those items that IRS, 

like any other investigative agency, uncovers 1n a typical 

investigation. This is misleading. It is by no means clear 

that the information on the return is the information deserving 

of a higher degree of privacy. Indeed, there is good reason to 

believe that other information compiled and maintained by IRS 

is of an even more private nature • 

The proposed new definition of protected taxpayer informa­

tion draws a distinction between an individual's tax return and 

a corporation's tax return, apparently on the assumption that a 

corporation's return (consisting of more than two owners or 

shareholders) does not contain sensitive information concerning 

individuals. Such a premise is unjustifiable. A corporation's 

tax return can reflect a person's stock holdings, how he or she 

voted on internal matters and confidential communication between 

the corporation and an individual 

Standards of Proof 

S. 7~2 would substantially lower the standards of proof 

that a government agency must. meet in order to obtain access 
I,' 

to taxpayer information. 

;1 
n 
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Prior to the enactment of the Tax Reform Act, the 

Privacy Commission recommended'that when another government 

agency requests taxpayer information from IRS, the taxpayer 

be given notice, and an oppor~unity to contest the disclosure. 

Disclosure could then be authorized by a court only if it 

found: 

a. probable Icause to believe that a violation of 
civil or I::riminal law has occurred. 

b. probable c:ause to be'Iieve t.hat the tax information 
requested from the IRS provides probative evidence 
that the violation of civil or criminal law has 
occurred; . and 

c. that no legal impediment to, the applicant agency 
acquiring that information sought directly from 
the taxpayer exists. 

Report of the Privacy Protection Study Commission, pp. 553-4. 

The ~ax Reform Act clearly fell short of these proposed : 

safeguards. An ~ parte proceeding requiring a demonstration 

of reasonable cause is considerably le~s rigorous than an 

adversary proceeding demanding probable cause. Further, the 

third consideration, that no legal impediment exist to direct 

solicitation from the individual,_was overlooked altogether. 

The proposal in S. 732 would further undermine taxpayer 

privacy by eliminating altogether, the requirement of a court 

proceeding, or demonstration of reasonable cause with respect 

to the disclosure of non-return information. Substituted for 

these safeguards would be the word of the government attorney 

that the information sought is material to an ongoing investi­

gation. In short, the proposed legislation eliminates any 

protection of tax information held by the IRS, other than the 

tax return itself. 
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S. 732 also reduces the standard of proof required to 

justify issuance of an ~ parte order for dissemination by 

the IRS of the actual tax return. We oppose this further erosion 

of taxpayer privacy protection. 

section 6103 of the Tax Reform Act now requires a showing 

that there is reasonable cause to believe that: 

a. 

b. 

c. 

a specific criminal act has been committed; 

the information sought is probative evidence of a matter 
related to that criminal act; and 

the information cannot be obtained elsewhere. 

Again, these stab.Lory standards fall short of the Privacy 

Commission recommendations. However, S. 732 ~ould further reduce 

the safeguards. Under S. 732, the government need show only that: 

there is reasonable cause that a specific criminal act a. 

b. 

c. 

has been committed; 

the information is sought for an investigation concerning 
such act; and 

there is reasonable cause to believe that the information 
sought may be relevant to a matter relating 

Whil,e the "reasonable cause" language if? retained, the bill 

affects several changes damaging to tax.;'ayer privacy. There is 

no requirement--only that it "may be relevant"; and there is 

no requirement that the information be otherwise unobtainable. 

These lower standards will open up tax records of innocent 

taxpayers to a wide variety of new investigative uses. For 

example, if the Department of Justice were engaged in an ongoing 

investigation of a suspected criminal enterprise, the proposed 

standards would allow th~ Department to gain access to tax records 

of any individuals innocently associated in any way with that 
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enterprise. While it may be argued that the focus of the 

amendment is on drug. trafficking and organized crime, it is 

too easy to forget that similarly loose standards created the 

enormous record of abuses of IRS disclosures prior to the 

enactment of the Tax Reform Act. 

There is little factual documentation of the need for 

these changes in the standard of proof in the Tax Reform Act. 

When asked to supply such information, the General Accounting 

Office was unable to do so. In fact, in March 1979 the GAO 

issued a study o~ the disclosure and summons provisions of the 

Tax Reform Act, which concluded that "the adverse impact on 

coordination between IRS and other members of the law enforce­

ment community as a result of the disclosure provisions has 

not been sufficiently demonstrated to justify revising the 

law." Report by the Comptroller 'General, Disclosure and Summons 

Provisions of 1976 Tax Reform Act--Privacy Gains and Unknown Law 

Enforcement Effect, -March 12, 1979. Not only are the good 
'" '"' ,intentions of the sponsors inadequate to justify legislation of 

such potentially harmful cons~quences, but there is no clear 

evidence that the proposals would achieve their intended goal. 

Duty of IRS to Disclose 

The bill would make a major change in existing law by 

requiring IRS to disclose "to the appropriate federal agency" 

any non-return information which "may constitute evidence of a 

violation of federal criminal la~ls." Under current law IRS is 

not mandated to make such disclosures and the burden is on the 
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investigating agency to initiate a written request or court 

order procedure. The proposed change makes IRS an active 

participant in non-tax investigations and thereby substantially 

undermines the integrity of its tax information gathering 

procedures. Moreover, the burden placed on IRS of constantly 

searching its records to determine if they "may contain evidence 

of crime" is unreasonable, unworkable and wasteful of administra-

tive resources. 

Redissemination 

S. 732 contains no check on the chain of dissemination 

of taxpayer information within the government. Indeed, the bill 

explicitly provides that: 

"An agency head, an I.G., or the A.G. or his designee 
may further disclose non-return information to such 
federal personnel or witness as he deems necessary to 
assist him. " 

The comment to the bill notes that this provision is 

almost identical to the, grand jury secrecy rules. This 

comment overlooks the crucial fact that in grand jury 

proceedings, the government cannot compel self-incriminating 

testimony~ at least without a grant of immunity. Since the 

fundamental issue here 1s the use of information that is 

coerced without a grant of immunity, the analogy the comment 

draws is inappropriate. 

The government must meet an extraordinarily high burden 

to justify dissemination. Once that burden is met at the 

outset, the removal of all barriers to fUrther dissemination 

is not justifiable. We suggest that in effect, walls be 
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placed at every step of the process so that highly sensitive 

information not be disseminated throughout the government on 

the judgment of the government :!.ttorney. 

Dissemination to State Agencies 

The bill provides for disclosure of IRS ~nformation to .. -~ 

state law enforcement officials if the information is relevant 

to investigation or prosecution of a state felony. This 

proposal is flatly at odds with a Privacy Commission recom­

mendation that disclosure of ta:<: infbrmation to the states be 

was sufficiently concerned about the potential for abuse 

that exists in inter-governmental disclosure that it 

suggested limitations even on tax related disclosure. 

Commission Report, pp. 546-47. Dissemination of taxpayer 

information is an extraordinary invasion of the privacy of· 

individuals, justified only in extraordinary circumstances. 

The provision allowing dissemination to state agencies is 

not justified by such circumstances. Rather, it treats 

intergovernmental disclosure as a routine matter of 

coordinating law enforcement, so as to make it more effective. 

Tax returns should not be treated as a common resource for 

criminal investigations at all levels of government. 

Disclosure to Foreign Governments 

S. 732 also authorizes disclosure of information to 

foreign governments with whom the united States has mutual 

assistance treaties. Apart from the objection we noted to 

disclosure to state officiais, which applies with equal or 

greater force to this provision, such disclosure is problematic 
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for another reason. A nation with whom the United States has 

a mutual assistance treaty could seek access to taxpayer 

records for use in a criminal investigation for which the 

standards of proof are dissimilar from those in the United 

States. Moreover, what is a crime in a foreign country may 

not be criminal in the United States. The extraordinary 

coercive powers of the IRS should not be used to gain informa­

tion about individuals which would then be used for purposes 
~ 

not only different from those for which the information was 

obtained, but also unsupported by any legitimate United States 

interest. 

The Assistantce of IRS in Joint Tax and Non-Tax Investigations 

The bill contains a new provision which states that: 

"No portion of this section shall be interpreted to 
preclude or prevent the Internal Revenue Service from 
assisting the Department of Justice or any other federal 
agency in joint tax and non-tax inVestigations of criminal 
matters which may involve income tax violations, nor shall 
any portion of this section be interpreted to preclude or 
prevent the Internal Revenue Service from investigating 
or gathering relevant information concerning persons 
engaged .in criminal activities which may involve income 
tax violations." 

We find this section to be particularly problematic and 

confusing. An overbroad interpretation of its provisions could be 

used to negate all specific requirements of a court order to 

. permit the disclosure or subsequent redissemination of taxpayer 

information by IRS to other federal agencies. There is no 

definition provided for what the term "assistance" means with 

in the context of joint tax and·non-tax investigation by IRS 

and other federal agencies. The IRS is theoretically unbridled 

to provide a broad range of information without the "limitation" 

of judicial review. 
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The comment which accompanied submission of the bill 

indicates that "this section makes it clear on the face of the 

Statute that IRS is free to work jointly with other government 

agencies in combatting crime". This statement~ of course, goes 

to the very heart of the issue embodied within these proposals. 

As we hav~ shown previously, the IRS is not like other federal 

investigative agencies and should not be "free" to assist other 

agencies in carrying out functions, of government, for which 

it was not designed. Clearly, some further clarification of this 

provision is needed. 

Expediting Procedures 

We do support some of the proposed ch~nges that would 

facilitate the process, provided adequate standards of privacy 

protection are met. We endorse the imposition of time 

limits; ~he extension to magistrates of the authority rule 

on government applications; and the provision allowing 

attornp.ys for the government, rather than heads of agencies, 

to apply for disclosure. In short, we endorse cha.nges in the 

Tax Reform Act that will allow a constitutionally sound 

process, which respects individual rights, to proceed more 

expeditiously. 

Conclusion 

The.claim that the proposed amendments put the IRS back 

into the fight agai~st organized crime and drug traffic is 
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a distortion. The IRS does not belong in that fight. Its 

special powers are not granted to facilitate law enforcement. 

To the extent that IRS in the past has been used as an 

investigative resource for other government agencies, its 

special authority was abused. The 'rax Reform Act of 1976 

\oJaS passed to correct those abuses. The current amendments 

threaten to undermine the Act by redefining the information 

that deserves protection, lowering the standard of proof 

necessary to justify disclosure and opening broader channels 

of dissemination. These changes carry with them an enormous 

potential for abuse and should not be adopted. 

.Senator GRASSLEY. I have one specific question and one general 
question. 

The general question comes from the second paragraph of the 
summary of your statement, where you refer to the Tax Reform 
Act of 1976 as being needed because of a widespread pattern of 
abuse of IRS records by Government agencies. 

Would you be taking the position in your testimony today that if 
the Nunn legislation were passed, or if the administration's bill 
were passed, that we would be back at that point we were pre-1976, 
or not necessarily that far back? 

Mr. SHATTUCK. It would certainly be an invitation to make many 
of the kinds of broad uses of tax records for nontax investigative 
purposes, perhaps in the political arena, which is of course what 
was the gravest concern underlying the 1976 act. 

I am not saying that we are necessarily going to go back to that, 
but I think if Senator Nunn's bill were to pass, it would be an 
invitation to those who sought to misuse IRS sensitive records to do 
so agaIn. 

Senator GRASSLEY. Again, from your summary, you are asking us 
to take a look at the proposition that the Government must mee,t 
what you refer to as a high burden of proof. Does your testimony 
include some suggestions along that line? 

Mr. SHATTUCK. Mr. Chairman, we endorse the burden of proof 
that is now in the law. 

Senator GRASSLEY. So you are not really suggesting anything new 
there? 

Mr. SHATTUCK. No, we are not suggesting anything new. We say 
that the Tax Reform Act burden was itself more than was recom­
mended by the Privacy Protection Study Commission. So it was a 
compromise right then in 1976, and we don't think that any fur­
ther compromise should be made now. 

I would just like to reiterate that if Senator Nunn is serious that 
the same standard should apply for wiretaps as apply to access to 
tax records, then the appropriate standard is the standard that is 
in the law right now. 

Senator GRASSLEY. You state that bank records and similar docu­
mentary material of an individual are confidential. But under cur-

: 
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rent law, can't Federal law enforcement authorities obtain this 
information? 

Mr. SHATTUCK. Yes, but not from IRS. They can generally obtain 
it by subpenaing it from the records of a person's bank, or using an 
administrative summons procedure. There is, of course, a law on 
the books to authorize that, the Right to Financial Privacy Act. So 
they can obtain it, but they can't obtain it through the IRS back 
channels that this bill would authorize. 

Senator GRASSLEY. I have no further questions. Thank you for 
your testimony. 

Mr. SHATTUCK. Thank you very much. 
Senator GRASSLEY. Thank you for your organization's interest in 

this legislation. 
The hearing is concluded. 
[Whereupon., at 12:45 p.m., the subcommittee adjourned, subject 

to call of the Chair.] 
[By direction of the chairman the following communications were 

made a part of the hearing record:] 
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'-~'T ATt~Ir.NT OF SENATOR LOII'ELL WE I CKER, JR. 
BEFORE THE COMMITTEE ON FINANCE 
SUBCOM1-1ITREE ON OVERSIGHT OF THE INTERNAL REVENUE SERVICE 
HEARINGS ON DISCLOSURE OF IRS INFORMATION 
ON 1-10NDAY, NOVEMBER 9,1981 

Mr. Chairman, in 1976, Congress enacted strict safeguards to protect 

the tax privacy rights of Americans. The 96th Congress twice, in 

December 1979 and ,December 1980, rejected efforts to weaken these 

statutory safeguards, On July 27, a similar effort was successful 

in the Senate in the form of an amendment to H.R. 4242, the Economic 

Recovery Tax Act of 1981; this provision was droped in conference 

with the House. The 97th Congress has thus been presented with new 

legislation incorporating many of the prpvisions previously debated 

and rejected in"the last Congress. I therefore would like to voice 

once again the concerns I raised with my colleagues in opposing 

this unwise assault on the rights of privacy of taxpayers. 

As this subcommittee reexamines the 1976 law, I think it would be 

appropriate to review the history surrounding this important privacy 

issue. 

The starting point is the Fourth Amendment to our Constitution. 

This Amendment provides that: 

The right or the people to be secure in their persons, ho~ses, 
papers, and erfects, aga"inst unreasonable searches and selzures 
shall not be violated, and no v!arrants shall issue, but upon 
probable·' cause. supporte9- by Oat!,! or afrirmation, and particularly 
describing the place to pe searched, and the persons or things 
to be seized. 

I am certain that my colleagues are familiar with the Amendment. 

However, how many of my colleagues are aware of the fact that a 

principal reason ror the adoption of this safeguard was the abuse of 

privacy rights pCl'petrated by English monarchs in the name of tax 

collection? 

88-137 0-82-15 
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These abuses were discusse~ by Mr. Justice Blackmun in G.M. Leasing 

Corporation v. United States, 429 U.S. 338 (1976); he concluded that: 

"Indeed one or the primary evils intended to be eliminated 
by the'Fourth'Amendment was the massive intrusion on 
privacy undertaken in ~he collection of taxes pursuant to 
general warrants and writs of assistance." 429 U.S. at 355. 

James Madison realized the necessity of placing restrictions on the 

pO\oJers given 0 e overnmen t th G t for the purpo se of col~ecting taxes. 

In arguing ror the ad0ption of the Bill of Rights to restrain the 

United States Government, Madison said: 

"The General Government has a right to pass all lc:.i'is \oJhich 
shall be necessary to collect it~revenue~ the means for 
~nforcing the collection are within the direction of the 
Legislature: may not ge~eral warrants be consid~red 
necessary for this purpose, as well as for ~ome pu~~~se~ 
which it was supposed at the frami~g or the~r consv~vutlons 
the State Governments had in view? If there was.r~ason . 
for restraining the State Governments from exerc=slng thlS 
Dower there is like reason for restraining the ~ederal 
bover~ment." 1 Annals of Congress, 438 (1834 ed.). 

Thus, our Founding Fathers \oJrote safeguards into the Constitution 

because they understood that the protection of the basic liberties 

of our citizens must be founded on law and not on the assurances of 

t ff "als They realized that there is a tendency gove;nmen 0 lCl . 

among those who govern to justify the use of ignoble means to 

achieve noble objectives. As S~muel Johnson observed, "Patriotism 

is the last refuge of a scoundrel." 

Unfortunately, subsequent generations forgot the lesson that our 

Founding Fathers had so painfully learned. Despite at~e~pts to 

limit discrosure, by 1934 income tax returns and infcr~Etion ~ere 

deemed to be "public records". Federal law enforcement officjals 

were able to obtain tax information Simply by stating that, in 

their discretion, it was "necessary in the perfo~nance of ... official 

duties". The Internal Revenue Service, for all intents and purp:,?ses 

operated a lending library. 
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In 1976, Congres~ was confronted by overwhelming evidence of 

abuses similar to those which prompted our Founding Fathers to 

adopt the Fourth Amendment. The statutory rules governing'the 

disclosure of tax i~formation were reviewed for the first time 

in over 40 years and tax privacy safeguards were enacted in the 

Tax Reform Act of 1976 as a result of four interrelated develop-

ments. 

First, abuses uncovered during thE! 1:lat~rgate investigations, 

documented use of the IRS as an intelligence body to derive infor-

mation harmful to enemies of the Nixon Administration and helpful 

to its rriends. These abuses were summarized by the House Judiciary 

Committee in Article II, subparagraph 2 of the "Articles of Impeach-

ment of President Nixon:" 

He has, acting personally and through his subordinates 
and agents, endeavored to obtain from the Interna1 Revenue 
Service, in violation of the constitutional rights of citizens, 
confidential information contained in income tax returns for 
purposes not authorized by law and to cause, in violation 
of the constitutional rights of citizens. incone tax audits 
or other income tax investigations to be initiated or conducted 
in a discriminatory manner. 

Among the most egregious violations of individuals' rights were 

those committed by the "special service,staff," a semi-secret 

unit operating within the IRS which was charged with collecting 

information on so-called "activist or~anizations and individuals." 

Because there were no limitations at that time on the diss0mination 

of tax return"information, the special service staff traded tax 

infor'mation freely with the Justice Department in an attempt to 

establish non-tax statute violations by these "enemies". Senator 

Er'vin desCl'i'bed the questionab:j.e activities of this S!'oup: 

The specral service staff was tasked with collectinG. 
analyzing and disseminating info~nation on individuals and 
groups publicly promoting \\'hat the IRS considered to be 
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"extremist views and philosophies." What began wit~ an 
i~itial list of 77 organizations mushroomed to an ~ntelligence 
file on approximately 3.000 organizations and 8,000 , 
indivj~uals who openly disagreed ~ith Government polic~es ... 

Special cooperation with other Government ~genCieshwii~ t of 
re ard to non-tax statute violations was h~gh on t e s 
s ~~ial service staff responsibilities. For example, the 
I~t;rnal Security Division ~f the Justice De~artment sought 
out a soecial informal work~ng arrangement w~th the staff, 
,~hereb . it \-!ould have access to such information. ~ ,~ist~ng 
of 14 ~oo entities which "posed a threat and ~roba?~~~~y of 
tax violations was sent by tb~ Internal Secur~ty D~v~s~on 
to th~ special service staff ... 

The special service staff's political intelligence act~vi.t}':~l1 
went far beyond the Internal Revenue Service's proper unC~l~ 
of enforcing 'the tax laws ... 

In short, abuses of tax privacy rights in th~ name of non-tax 

t ' were a pr~me reason 'for enactment of the dis-criminal viola ~ons ~ 

closure safeguards contained in the Tax Reform Act. 

Second, violations of Americans' constitutional rights ,~ere discovered 

by the Church Committee on "Intelligence Activities and the Rights. 

of Americans." The Committee found that there was nothing to insure 

the limitaiton of the subsequent use of tax information to the 

for which it was disclosed, and concluded in its 1976 report 'purpose 

that: 

The FBr has had free access to tax inro~mation for improper 
purposes. , '. The FBI used as a ,~eapo~ aga~nst th: taxP,;,yer the 
very information the taxp~yer provlded ~ursuan~ to h~s legal 
obligation to assist in ,tax cas~s and, ~n~many cases, on 
the assumption that acc~ss to the informa~ion would be 
restricted to those concerned with revenue collection ane 
used only for tax purposes. 

Third disclosures '1ere made that special pm~ers of the IRS ,~ere -----, . 
being misused to coilect information for purposes well beyond tax 

admini,tration but related to other law enforcement activities. 

These led to a series of cong·resl\ional hearings ory the propriety of 

i f ti I n the 93rd Congress, the Senate various uses of tax n orma o~. 

i t held he "l'ings and numer,ous hearings were conducted' Judiciary COllvn t ee u. • . 
by the Senate Finance Com;ni ttee and House Ways and I-leans Committee 

in the 94th Congress. 
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Fourth. recommendations 1~ere made: by' the Privacy Protection Study 

Commission for more stringent safeguards with respect to disc::!.osures 

of records made. by the IRS. The Commission stated that the taxpayer's 

disclosures to the IRS •• ~ 

cannot be considered voluntary because the threat of criminal 
penalties for failure to disclose always exists. The fact 
that tax collection is essential to' government justifies an' 
extraordinary intrusion of personal privacy by the IRS, but 
it is also the reason why extraordinary precautions must be 
taken against misuse of the information the Service collects 
from and about taxpayers. 

The Privacy Commission concluded that: 

Federal law enforcement officials should not have easier 
access to information about a taxpayer when it is maintained 
by the I'RS than ,they would have if the same information were 
maintained by tile taxpayer himself. 

Mr. Chairman ~ I' have taken t.he time to review this history because 

it·is important to remember the events surrounding and consideration 

given the formulation of the existing standards governing disclosure 

of tax information. Based upon this- substantial record, Congress 

carefully drafted legislation which balanced the rights of Americans 

to cert~in privacy standards with the needs of Government in enforcing 

the. law. 

Now~ less than fiv,e years after-the striking of this balance, attempts 

have been made to tip the scaies in f~vor or law enforcement, at 

the expense of the taxpayer's privacy right. In December 1979, an 

unprinted allJendment 'vas offered to the ,·lindfall profit tax bill which 

would have removed the safeguard of a court order for disclosure of 

tax return information. That attempt failed by a 65 to 8 vote. 

In December '1980, 'on a rider to a continuing appropriations bill 

that supporter.s vlere rushing through a laineduck session of Congress, 

language to weaken the tax privacy safeguards was offered and tablad:_ 

by a vote of 43-34. This end-run was made despite the fact _ or 
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perhaps because of it - that the Finance Committee held hearings 

on legislation to amend the Internal Revenue Code and decided not 

to report a bill to the full Senate. 

Similar legislation was offered by Senator Nunn as d . an amen m~nt to 

H.R. 4242, the Economic Recovery Tax Act of 1981. The Nunn 

amendment was approved by' the Senate on July 27, 1981 by a vote of 

66-28; however, in conxerence with the House, the Nunn provision 

was eliminated. 

Mr. Chairman, I am pleased to see that Senator N " unn, ~n ~ntroducing 

S. 732 has made some changes from his previous proposal. 

Although for the most part minor in nature, these changes do address 

some of the concerns I expressed during floor debate in the last 

Congress and while testifying'before the Senate Finance Subcommittee 

on IRS Oversight and the House Ways and Means SUbCOlP,',1ittee on 

Oversight. I applaud these changes, but clearly they are inadequate 

and fall far short of maintaining the delicate balance achieved under 

current law between the taxpayer's privacy rights and law enforcement's 
, 

information n~eds. 

The law presently requires that a cou~t order be obtained by law 

enforcement officials before the IRS can turn over a taxpayer's 

return or any: information supplied in support of the return. The 

Nunn proposal, however, would greatly erode the protection now 

granted to any bus~ness, corporation, partnership or association 

consisting of three or more persons! Why? 

As evidenced by the privacy hearings held by the Small Business 

Committee, businesses are quite concerned about their privacy riBhts. 

Tax return information on small busines~'es invariably contain 

personal information about the principal of the firm. 
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There is no reason to relax the burden on the government \~hen it 

comes to access to records of small or large corporation$. For 

example, there is no lesser standard for search \~arrant o~ders for 

corporate records than for individual's records. The standard is 

the same because the publxc as a whole wants to protect privacy 

rights by preventing "unreasonable searches and seizures" under 

the Fourth Amendment. Si~ilarly, the Supreme Court has established 

that speech does not lose its protect'ion under the First Amendment 

because it has a corporate rather 'than an individual origin. 

Under Senator Nunn's proposal, the taxpayer's privacy rights \~ould 

. further be eroded by relaxing the standards necessary for the 

Justice Department to prove i,n order to obtain an ex parte order,. 

This standard, which would only require that there be reasonable 

cau,se that information sought ,!Imay be relevent" to the commission 

of a crime, i~ not even as strong as the evidentiary standard 

proposed in the !bill rejected by the Senate last year which 

required both "relevance arid materiality." 

The Nunn proposal also eliminates the requirement that the Justice 

Department exhaust all other sources before it can turn to the IRS 

to obtain information. This safeguard, \~hich \~as suggested by 

former IRS Commissioner Donald D. Ale~ander, is similar to the 

requirement deemed necessary by Congress in 18 u.s.c. ~ 2518 (l)(C) 

that investi,gative procedures be attempted before a court may order 

a wiretap or oth~r form of electronic surveillance. ',lith the erosion 

of such essential standards, it is likely t~at the IRS would simply 

become anothe~ automatic, investigative tool to be used by Federal 

law enforcemen~ agencies in their investigation of criminal activity -

much like the taking of photographs or the conducting of surveillances. 
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Furthermore, the prpvisions in S.732 which would require the IRS to 

disclose under "emergency circumstances to "the appropriate 

agency information "to the extent necessary" contains insufficient 

safeguards to ensure that the taxpayer is not stripped of his privacy 

rights. The broad standards of this provision could give the IRS 

the unbridled discretion to turn over any information in their files 

to anyone in the government, and threatens to mark the return of 

the days of the IRS "lending library." This proposal does not 

even afford the taxpayer the protections contained in 18 U.S.C. 

S 2518 (7), which require notification to and approval of a court 

within 48 hours after a wire or oral communication has been inter-

cepted in an "emergency situati;)n". 

The loosely drafted provision in S.732 which would permit disclosure 

to state law enforcement officials also gives me grave concern. The 

abuses which I enumerated earlier in my statement were not confined 

to high level Federal employees. There is ample documentation that 

state and local officials were responsible for equally appalling 

abuses. 

Finaily, I am worried about the provision which would authorize 

disclosure of information on American c'i tizens to foreign countries. 

The thought that personal information on Americans can be disclosed 
." 

to other countries which do not have the guarantees of individual 

rights \'ihich §ire contained in our Constitution is simpl~ repugnant 

to the principles upon which our nation was founded. 

Mr. Chairman, what is the rationale for this back door encroach-

ment upon the rights of Americans? It is done under the banner -

which all good citizens willingly carry - of the fight against 

organized crime, mobsters and narcotics traffickers. \olhy? _ Because 

one is best able to obfuscate the t~ue issues by arguing in an 

inflammatory \-:ay that a change in the law is the only solution to 

these evils. 
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One must look behind the rhetoric to ascertain the reason for this 

legislation. Is is expediency. It is not that the Justice. 

Department does not have the means of obtaining evidence other 

than from tax ret1lrn information in its fight against crime. The 

Justice Department, as evidenced by the great· number of its 

successful prosecutions, does. But it is far Simpler - and more 

expedient - to go directly to the· tax return and related information 

than to the other sources. 

Jerry Litton, the late Congressman from Missouri who coauthored 

the disclosuri protections in 26 U.S.C. ~ 6103, succintly rebutted 

the expediency rationale. In testimony before the House \\Ia:ys and 

Means Committee in January of 1976 he said that "if we are only 

looking for expediency, letts wiretap everyone thousand homes, 

open the mail of everyone thousand citizens, if we are only looking 

for expediency.tI But this country does not look simply for expediency 

when dealing with the rights of' citizens. Our heritage is o.ther­

wise. 

Two hunpred years ago our Founding Fathers authored a Constitution 

premised on the principle that individuals - as human-beings _ are 

more important than the conveniences of society. A greater 

irnport.ance \'las placed on indi::i'dual liberties than on government 

efficiency. X~?t was the philosophY.underlying the Bill of Rights. 

The existing tax information disclosure provisions reflect the 

fact that Americans ar~ compelled to surrender the Constitutional 

rights guaranteed by the Fourth and Fi-Cth Amendments - the right 

to "be secure in their .•. papers, and effects, against unreasonable 

searches and seizures tl and the right against self-incrimination. 

In order to facilitate the effective administrati0n of our tax la\,-s, 

each American voluntarily sUl'renders certain rights and assumes 
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the duty of self-investigation, fact-finding and reporting. This 

d tt is' an accommodation by citizens baring of private papers an rna ers 

+. f tax pu~poses - pot for scientific purposes, to their governmen" or ... . 

not for non-tax justice purposes, not for sociological purposes, 

not for political purposes, not for statistical purposes. 

The method in which taxpayers voluntarily comply with our tax 

·laws and, in most cases,· fully report their earnings is the envy 

of most other nation~ where dishonesty is often the rule rather than 

the exception, If taxpayers become c;nvinced that confidential data 

they submit each year is used for Other than tax purposes. how long, 

will it be before cheating is commonplace? Widespread cheating 

would be beyond the capacity of teh IRS to control and our entire 

system of voluntary self-assessment would collapse. 

rCh' '. . th who advoc'ate diluting existing tax privacy Mr. a:t!.?l!ln,. ose 

safeguards claim that the Tax Reform Act of 1976 has led to a, 

flourishlng of illegal narcotics trading. They seem to ignore, 

. of the agency entrusted with enforcement however, the deficiencles 

of the criminal statues - the Justice Department. In its March 

1977 report entitled IIWar on Organized Cr:ime Faltering - Federal 

Not Getting the Job Done,1I the GAO concluded that, Strike Forces 

and I quote: -, , 

. . .~ 

The Government still has not developed a strategy to ~ight 
organized crime. 

The~e is no agreement on what organized crime is and, 
consequently, on precisely \.hom or what the Government is 
fighting. 

The strike forces have no statements of objectives or plans 
for achieving those objectives. 

A subsequent repor~ in October 1979. went on to elaborate that 

t a"rug enforcement and supply control efforts were hampered governmen {. 
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by poor coordina'tion, a failure to ,use available enforcement 

tools and poor training. The report also concluded that lithe 

adverse impact on the law enforcement cow~unity, as a result of 

the disclosure provisions (enacted as part of'the Tax Reform Act 

of 1976), had not been sufficiently demonstrated to justify changing 

the' law." 

Mr. Chairman, the few years that have·transpired since enactment 

of the Tax Reform Act have not sho~n that Congress erred in 

enacting needed tax reform legislation or that the provisions of 

this law have unfairly or unduly burdened law enforcement efforts. 

What time and experience have shown is not that the law is burdensome, 

or wrong, or unfairly restrictive, but that those who have interpreted 

the law have done so incorrectly. For example, in testimony in the 

last Congress be~ore the Senate Permanent Subcommittee on Investigations. 

?eter B. BenSinger, the Administrator o~ the Drug Enrorcement Adminis­

tration, commented with respect to the authority given IRS under 26 

U.S.C. ~ 6103 (i)(3) to disclose to other law enforcement agencies 

information it has regarding :violations of criminal law. Astonishingly, 

his testimony revealed that DEA records do not show ever having 

received such disclosures from IRS. This indicates not a problem 

with the law) but a probelm with the agency empowered to act pursuant 

to tbe law. How can one pro~ess that the provisions ot the Tax 

Reform Act prohibit effective law enforcement when a 'provision of 

the act de~igned to assist law enforcement is not properly put to use? 

/>1r.:Chai'rman', : respect for the. Constitution and respect ['or individu,'l'-l­

liberties shOUld be the prime concern to each one of us here. The 
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protections that are in the present Act certainly a~low the proper 

enforcement of our tax laws and the maximum collection of taxes, 

but at the same time. assure that history will not repeat itself in 

this instance, and that Americans' tax privacy rights will be 

unabridged. 

Mr. __ ~hairman; the new legislation introduced by my respected 

colleague from Georgia, Senato!' Nunn. and others, should be care-

fully considered by my colleagues. I believe any legislation 

making signif~cant changes in-statutory tax priv~cy safeguards 

requires careful scrutiny. I caution, however, that this is not a 

matter for hasty action in the name of more effective law enforce-

ment. My colleagues should clearly understand the Constitutional 

and legislative history compelling strict safeguards of taxpayer 

rights of privacy. I believe there is an overwhelming burden on 

those who seek to balance away these fundamental rights. 

Mr. Chairman, I very much appreciate the opportunity to testify at 

these important hearings. For the further information of the 

subcommittee, I request that a recent article I wrote, entitled 

"Ensuring Tax.Privacy", which appeared in the September 1981 issue 

of USA Today, be included in the hearing record. 
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1rAXPRJIVACY 
(elf taxpayers become cOllvillceq that confidential data 
they submit each year is used for something other 
than tax purposes, how long will it be hzfore 
cheating is commonplace?" 

by Lowell Weicker, Jr. 
u.s. Senalor fR •• conn.) . 

~HIEF Justice Warren Burger got us 
~ talking about it again, and the at­
tempt on the President's life wrenched up 
the debate's volume by quite a few 
decibels. Ask any person on any street­
corner in America to name the number­
one problem plaguing our society today 
and he is liable to answer: crime. In small 
town churches and on big city stoops, the 
consensus is the same-we have got to put 
a stop to it. 

We certainly need to have our 
consciousnesses raised about crime. Our 
law enforcement agencies need to be 
strengthened and streamlined. However, 
the last thing we should do is beef up law 
enforcement at the expense of fundamen­
tal civil liberties. That in itself would be a 
crime. 

There is one such bill now before the 
Congress which suggests we make an end 
rlln around the Constitution in the name 
of law and order. Section 6103 of Title 26 
of the U.S. Code presently requires that a 
court order be obtained by law enforce­
ment officials before the Internal Revenue 
Service can turn over a taxpayer's return 
or any information supplied_ in support of 
the return. Proposed legislation would 
grant co~rt protection only to the tax 

Sen. Welcker was the sponsor of the 
privacy provisions of the Tax Reform Acr 
of 1976. 

10 

return and information filed with it­
nothing else. Therefore, any information 
produced to substantiate the return-such 
as correspondence, sources of income, in­
vestments, any check ever wriltenby the 
taxpayer, any bill ever paid, and the 
reasons for doing so-would be routinely 
available to the Justice Department, 
which, in turn, could turn the information 
over to most anyone it wants. 

'The new bill further erodes taxpayer 
pri\'acy rights by relaxing the standards 
the Justice Department must' meet in 
order to obtain an ex parle order from the 
court. It eliminates the requirement that 
the Ju~tice Department mll$t exhaust all 
other sources before it can turn to the IRS 
for information. This pro"ision in existing 
law, which . ..-as sUllgested by then-IRS 
Commissioner Donald D. Alexander, is 
similar to the requirement d~ ',,~d 
necc~sary by Congress in 18 D,s;C. 
2S18(1)(C) that investigative procedures 
be attemptcd before a court may order a 
wiretap or other f\"trm of electronic 
survcillance. _ 

Although 'Congress defeated similar 
bills in each of the la5t two years, sup­
porters of-the new legislation appear to be 
counting on rcnewed anxieties and new 
political alignments to carry the day. In­
voking the name or" sangster AI Capone, 
they 3rl!ue that an acth'ist role for the IRS 
is absolutely necessary to combat the 
"triple menace" of organized crime, nar­
cotic~ traffickIng, and labor racketcering. 

In his introductory ~tatement, the bill's 
primary sponsor, Sen. Sam Nunn 
(D.-Oa.) said he looks forward to the day 
when IRS will "become again the effec­
tive force for justice that is was in the days 
of bootleggers and rumrunners." 

My fears for the future are at least as 
great as Sen. NUl.ln's hopes, for- I believe 
that, if this legislation is passed, the IRS 
will asain become the tool for Fourth 
Amendment abuses and political persecu­
tion it was prior to the passage of the Tax 
Pr;"acy Act of 1976. 

Nobody likes to talk about those days 
before 1976. The mere memion of them is 
enough to get yourself accused of wallow­
ing in Watersate. Yet, history has shown 
that those who refuse to learn from their 
mistakes are condemned to repeat them. 

The fact is that the Watergatc iD\'cstiga­
tions documented Use of the IRS as an in­
telligence body to derive information 
harmful to "enemies" of the Nixon Ad­
ministration and helpful to its friends. 
Thc3c ilbuses were sl!mmarized by the 
House Judiciary Committee in Article II, 
subparagraph 2, of the Articles of Im­
peachment of Pres. Nixon: 

He has; aCling per,on.llr .nd Ihr"u~h his 
subordinates and 3£,C'nlS, cnd.:a\ ('Ired ttl o1'ltain 
rro", the IRS, in ,·i"I.,ion orthe<on<lilulional 
ri,gbts of cilizcns. confidential inrolln~ui\ln 
containt'd in income 'lax returns for rurpo~~ 
nol aurhorilC'd b)' 13w, and to ~3m,c. in \ iola­
tion of the C'on~tihJlional rj£hu of ehbens. in .. 
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For Privacy Act Nolice, s<!e Instructions I For the: )ur Januaty I-Otcrrnbtr 31. 

Us. 
tRS 
tabet. 
Other' 
wise, 
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19 

Your social s~curlty number 

Spouse's social Sl'Curity no. 

please CII),. le«"')1 posl oH'Ct, Sialf and ZIP,' I Your occupation .~ 
~:irytpe. I"';:Sp::':0::'u7se:;:·S?:::Ot::C:::U::P.~h-:o-:n~~=-----------

Presidential Ih... Do you want $1 to go to this fund? _ • • . • • • • • • • •• '1 lyes~If;.0 1 No I Note: ChecMng "Yes" will 
ElectiDn JII'" . - - 0 - - not mcrease your tax or 
Campaign fund If joint relurn, does your spouse want $1 to go to thIS fund? •. Yes ~ No reduce your refund. • 

Requested by I A Where do you live (.ctuat tocation ot I B Do you tive within the te •• t I C In wh.t co"nly do you live? I 0 tn wh.t townshIp 
~ residence)? (See page 2 of tnstructions,) limits of. city. viti age, etc.! do you tive? 

Census Bureau for.,. state:: CII),. v.llage. borough, etc. 
Revenue Sharing 0 Yes 0 No 

I For IRS use only filing Status 1 Singte. , . • n 
Z Married filing joint return (even If only one had income) L. ---,_!:"",!.: ---'!_ • ...;:"' • ....!......! 

Check onty 
one box. 3 h~arned filing separate return. ["ier spouse's social sec~rity no. above and full name here,... .. _ ............................ .. 

4 Head of household. (S,e p.ge 6 of tnslructions.) tf qualifying person is your unmarried chilo. enter child's 
name ~ ._. __ . _____ ....... ___ .. _ •• __ ._ .. _____ . _______ ._ .. __ ... ___ . ___ ._. ___ •. _ •. __ .. _._._. ___ .... ____ .. ____ .. _ .. _ ..... _ .• _ .. _. __ .. _ 
Quatifying widow(er) ",ith dependent chitd (Year spollse died t> 19 ). (See p.ge 6 ot tnstruttions.) 

Exemptions 
Yourself ~ 65 or over I=J Blind } Enter number 01 D 

boxes checked 
Spouse 65 or over Blind on 6, '" .1 b ~ 

come tax audits or oth~r income tax inves1isa. 
lions to be initiated or· conducted in a 
discriminatory manner. 

A memo made public at!' 1974 hearing 
on warrantless wiretaps and electronic 
surveillance showed that the IRS set up an 
"Activists Organi.zations Committee" to 
collect information and "find out general­
ly about the funds of Ihese organiza­
tions." 

In its 1976 report, the Church Commit­
tee concluded that "the FBI used as a 
weapon against the taxpayer Jhe very in­
formation the taxpayer provided pursuant 
to his legal obligation to assist in tax cases 
and, in many cases, on the assumption 
that access to the information would be 
restricted to those concerned with revenue 
collection and used only for tax 
purposes." 

Why the fuss? 
Some may ask, why the fuss about pro­

tecting tax returns? If people have nothing 
to hide, why shouldn't their tax returns be 
common knowledge? Or, as Sen. Nunn 
phrases it, "the only people that need fear 
this legislation are narcotics traffickers and 
organized crime figures arid white collar 
criminals who are contributing .to infla­
tion and who are chealing other taxpayers 
by not paying their fair share." This t)'pe 
of remark implies that anyone who wants 
to keep his tax return a secret must be a 
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criminal. I f that is the case, it does not 
speak well for the overwhelming majority 
of my colleagues who perenially vote 
against proposals to require Members of 
Congress to make public their income tax 
returns. Should their constituents be any 
more amdolls to have their tax returns 
publicized? 

The crux of the probl~m is that tax 
returns and their supporting documents 
contain very telling information. A good 
sleuth can unearth about as much evi­
dence about an individual from a look at a 
tax return as you _or I could from a 
thorough scare" of their home. Rep. Pete 
Stark (D.-Calif.) spoke to this point 
before the Senaie Finance Committee last 
summer, while discussing an experiment 
that appeared on the television news show 
1160 l\1inutestl

: 

We showed Ihal by laking a person who had 
formerly been a sraff member of mine. who 
agreed to leI his credit cards and banking 
records be looked at by a privalc inH!Sli&alor 
from New York, this man was able. just from 
his records .... to almost describe his e\'cry ac· 
ti\-i1)', Icll )'OU what doctor he went to. teU you 
whal his heallh problems might or might not 
ha"e he<n .•• how· m3ny children he had, 
whether he drank whiskey. where he was.at 
what lime ofthe year. 

This oold mine of facts lax returns con­
tain ca~ certainl), give law enforcement 
personnel a leg up in their investigations. 
Any FBI agent wnrth his salt is able to 

read between the lines of a tax return and 
discover a dozen leads. The names and ad­
dresses of corporations in which in­
dividuals hold stock, properties the)' own, 
and the identities of those with whom they 
do business can all help build a case 
against them. To get at that information 
wilhout the crutch of a tax return requires 
footwork. It involves- tailing a suspect, 
cultivating reliable informants, and 
cooperating with local police-in short, 
gleaning bits and pieces of the puzzle from 
dozens of different sources, ralher than 
just one. 

Existing law is cognizant of the 
premium Federal investigations place on 
tax return information. That is why it 
gives them the option of obtaining a court 
order to look at a return. Howev~r, the 
Department of Justice has made diminish­
ing use of this provision since the law's 
pas~age. Investigators say that the stand­
ards that must be satisfied to obtain a 
court order are impossibly hi£h. They 
claim to be trapped in a Catch 22; in order 
to get at the information on the lax 
return. they say they must show the court 
that thev :1Iread,· have that information. 
How~ver, the- standard they are 3~ked 

to meet is less stringent than that \\ ith 
which law enforcement officers must 
comply every day. It simply requires that a 
specific criminal act has been committed 
and that the tax return sought i:; probath'e 
e"idence related to that criminal act. In 
addition, it must be shown Ihat the infor-

\ 

~ 

.. 
\~ 

~ 

'\ 
:1 
'. 

(/ 
:\ 
I 

,J 

:1 
;\ 
q 
i 

:J 
n 
'I 't 
,I 

I 
( 

i 
! 
I 

!I 
Ij 

, 
\1 
~ 
~ 
I 

I 
II 
J 
11 :f) 
' j 

<S)I' 

11 

H t li./ 
c\ 
1/ 
1'1 
l't 

[I 
t 

f 
I., 

t 
If 

NATIONAL AFFAIRS 
t 

mation ~~lIght call not be reasonably ob­
tainEd cis"" here. 

Suppose someone is suspected of nar­
cotks smuggling. All that must be done 
under the law as it now stands is to show 
that a crime has been committed and to 
put together the beginnings of a case 
against that person by documenting the 
very acts that have aroused suspicions. It 
could be shown that the person associates 
with people .whom reliable informants 
have identified as equally involved in the 
drug trade, that he leads the life of a high 
roller, chauffercd from a private jet to his 
many mansions, without any apparent 
means of income. An argument can 'then. 
be made that the individual's tax return is 
probative evidence of criminal activity, 
prcsumably because he would indicate 
that income and its source on the return. 
A look at the indh'idual's return in' order 
to clear up the matter of income would be 
justified, since other investigative means 
have already been tried without success. 

Admittedly, some cases may be more 
complex, but no one ever said crime 
fighting was a cinch. The Department of 
Justice trains its litigators in the P's and 
Q's of trial tactics. Why shouldn't it teach 
its attorneys how to apply for ex parle 
rulings under the Tax Privacy' Act? 

The Justice Department's gripes do not 
end there. Its attorney-investigators say 
that, even after a court order is granted, 
the IRS has taken up to 13 months to 
comply. I suggesl that this is the fault of 
the IRS and not the' fault of the law, but 
the Justice Department argues that the 
law's civil and criminal penalties for 
unauthorized disclosure of tax informa­
tion have had such a chilling effect upon 
the IRS that it is now playing it safe by 
handing over little or no information at 
all. 

The Justice Department's frustration 
on this point is understand.able, but can't 
this state of affairs be resolved ad­
ministratively, without emaSCUlating the 
law? Everyone agrees that routine law en­
forcement would be made easier by the 
tax privacy law's abolishment, but where 
would that leave the Fourth and Fifth 
Amendments? As Jerry Litton, the late 
Congressman from Missouri and co­
author of the protections in 26 U.S.C. 
6103, pointed oul in testimony before the 
House Ways and Means Committee, "if 
we are only looking for expediency, let's 
wiretap every 1,000 homes, open the mail 
of every 1,000 citizens, if we are only 
looking for expediency." 

Voluntary compliance 
The existing tax information disclosure 

pro"isions reflect the fact that Americans 
are contpelled to surrender the ~on'titu­
tional rights guaranteed by the Fourth and 
Fifth Amendments-the right to "be 
secure in their papers and effects against 
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unreasonable searches and seizures" and 
the right a£aimt self-incrimination. Each 
American volulltarily assumes the duty of 
self-invcstigation, fact-finding, and rcport­
ing. This baring of private papers and 
m:ttters is un accommodation by citizens 
for their government for tax purposes­
not for sociological purposes, not for 
political purposes, not for statistical 
purposes. 

Most Americans are familiar with the 
privacy protections in the BiII·of Rights, 
but how many arc aware that a principal 
reason for the adoption of these safe­
guards was the abuse of privacy rights 
perpetrated by English monarchs in the 
name of tax collection? . 

The abuses that led to the Fourth 
Amendment· wcre discussed by Supreme 
Court Justice Harry A. Blackmun in 
O.M. Leasing Corporation v. United 
States in 1976. He concluded that "in. 
deed, one of the primary evils intended to 
be eliminated by the Fourth Amendment 
was the massive intrusion on privacy 
undertaken in the collection of taxes pur­
suant to general warrants and writs of 
assistance. n . 

James Madison tlnderstood the necessi­
ty for pla,ing restrictions on the tax­
collecting powers of the government. 
Arguing for the adoption of the Bill of 
Rights, he said: 

The General Govcnment has a right to pass all 
laws which shall be necessary to collect its 
reveoue; the means for enforcing the collection 
arc within the direclion of the Legislature: may 
not general warrants be considered necessary 
for (his purro:;c, as well as for some- purposes 
which it was supposed at the framing of their 
constitutions Ihe State Go,'ernment had in 
vie,,-"' If there was reason for restraining the 
Siale Go\'crnments from exercising this power, 
there is like reason for restraining the Federal 
Government. I! Annals of Congress. 438 (1834 
edilion)] 

The way in which American taxpayers 
voluntarily comply with our tax laws and, 
in most cases; fully report their earnings is 
the envy of. most other nations. Else­
where, dishonesty is often ihe rull:, rather 
than exception. If taxpayers become con­
vinccd that confidential data the)1 submit 
c~ch vear is used for something other than 
tax p'urposes, how long will it be before 
cheating is commonplace? Widespread 
chcating would tax. .the resources of the 
IRS and our entire system of voluntary 
self-assessment would collapse. 

Sen. Nunn notes that statistics compiled 
by both the IRS and the General Account: 
ing Office indicate that voluntary com­
pliance with the tax laws had <liminished 
~in"e the p:tssage of the tax privacy provi. 
sions in 1976, but certainly he can not be 
tr) ing to link the two. He knows as well as 
I that compliance has gone down because 
we haw legislated so many loopholes for 
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the big busine~~es and the wealthiest of in­
dividuals. Frustrated by what he sees, the 
average taxpayer is simply trying to get in 
on the act and look for a few loopholes 
himself. 

Contorted reaSOning is commonplace 
among those who would wipe away the 
protections of the Tax Privacy Act. They 
consider the law the perfect scapegoat for 
any of a number of society's problems. 
They perceive a need ;"or better coordina­
tion between Federal law enfo'rcement and 
the grassroots variety. They are right­
that need does not exist-but distributing 
confidential tax information like candy to 
state and local law enforcement officials 
will not forge that working partnership; iL 
will simply open the way for abuse at 
lower levels. Similarly, they have iden­
tified a need for more concerted efforts to 
combat crime that crosses bordrrs and 
oceans, linking Turkish poppy fields to 
Swiss bank accounts. They are right about 
the nero for that, too, but t~ share per­
sonal tax information on Americans with" 
other countries which may not have the 
guarantees of individual rights that are 
contained in our Constitution is simply 
not compatible with the principles that in­
spired the Constitution. 

They are concerned about our security 
as a nation, as well the): should be, but to 
require tbe IRS to disclose to the ap­
propriate agency any information under 
"exigent circumstances" is to strip the 
taxpayer of his privacy rights in the name 
of national security. The vague standards 
for this provision would give the IRS the 
unbridled discretion to turn over any in­
formation in their files to anyone in 
go·!emment. This power improperly used 
would mark the return of the days of the 
lending library' which IRS formerly 
operated_ 

As Samuel Johnson so aptly obseryed, 
"patriotism is the last refuge of the scoun­
drel." I do not mean to so label all of 
those who support this legislation. Many 
of them are motivated by a desire to com­
bat crime_ Then let them vote against, not 
for, tbis legislation, for it can only lead to 
la",lessness in the long run. 

\Ve can not allow crime in the streets­
or the executive suites-to confuse the 
issue_ \\'1: must continue to combat that 
kind of crime by strengthening the in­
vestigati"e abilities of the Drug Enforce­
ment Agency and the FBI. We must train 
loealla", enforcement officials in the most 
up-to-date methods and see that they have 
the technology they need. Ho\\ever, the 
issue raised by this legislation has to do 
with a different kind of crime, which has 
much in common with the institutionaliz­
ed crime of the police state. It is the crime 
this gO"ernment and its officials commit 
whenewr the C<lllstitlltional rights of our 
citizens are ,'ioluled. Indh'iduals may not 
die as a result of this kind of crime, but 
democratic societies do. 
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