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1. Introduction

1. The Sentencing Alternatives Committee was established by the Victorian Government
to examine sentencing alternatives available to Courts in respect of persons not subject to
the jurisdiction of Children’s Courts. The full terms of reference to the committee and a
short review of its proceedings are se\t\ out in Schedule One.

2. Among the sentencing alternatives so available to Courts in Victoria are imprisonment
and, where the offender is a person under the age of twenty-one years at the date of
conviction, detention in a youth training centre. Such detention is also a sentencing
alternative available to Children’s Courts in respect of persons subject to their jurisdiction,
but as it is not limited to such persons its examination falls within the terms of reference to
the Committee. In respect of each of these alternatives, the law of Victoria makes provision
for parole of the offender, which may shortly be defined as the release of the offender,
either from prison or youth training centre (as the case may be), before the completion of
the term for which he was committed, under the supervision of a parole officer and subject
to such conditions as the paroling authority imposes.! We will for convenience refer to
parole under each of these alternatives as, respectively, ‘adult parole’ and ‘youth parole’.

3. Since adult parole in its present form was introduced into Victoria in 1957, it has
remained a feature of the Victorian penal system. Its introduction into Victoria was
followed in subsequent years by its introduction into each other Australian State and by its
application to Federal prisoners, although the precise features of the scheme may have
varied in the different jurisdictions in which it operated. Similar systems operate in the
United Kingdom and in a number of American States.

4.  Provision for parole in respect of sentences of imprisonment has in recent years been
the subject of criticism .in different jurisdictions, and in its Interim Report, dated 25
January, 1980, on the Sentencing of Federal Offenders, the Australian Law Reform
Commission recommended that parole for Federal prisoners should be abolished. This
recommendation was not based solely upon defects in the system which were peculiar to the
manner in which it operated for Federal prisoners. It rested very largely upon criticism
which was expressed to apply to parole systems generally. In view of the important part
which the parole system plays in Victorian penal administration, the Committee
accordingly decided that it should give priority to an examination of the system in Victoria
and its conclusions are contained in this Report. ' '

5. As we have said, Victoria has provision for both adult parole and youth parole. The
criticisms which the Committee will consider have in the main been directed to adult parole,
but insofar as those criticisms are valid, they could also be applied to youth parole. Many of
the other considerations which are relevant to one form of parole are also relevant to the
other, and it is therefore appropriate that both forms of parole should be considered in this
Report. There are however significant differences in the legislation relating to each type of
parole, and in some of the considetations which are relevant to each. In order therefore to

avoid unnecessary complexity, the problems of each type of parole will be dealt with
separately.

1. The Committee has adopted the definition of parole, contained in the First Report of the Criminal Law and
Penal Methods Reform Committee of South Australia, Chapter 2. paragraph 7.
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6. Another feature of penal law and administration in Victoria which, like parole, affects
the length of time which an offender who has been sentenced to imprisonment may be
required to serve in prison is the system of remissions. Remissions are granted by executive
act and unless lost, actually shorten the sentence which has been imposed by the Court. In
this latter respect they differ from parole which does not alter the sentence imposed but
which may affect the period during which the offender is incarcerated under that sentence.
The relationship between parole and remissions is however such that in the opinion of the
Committee it is appropriate that they should both be considered in this Report.

7. Apart from the Interim Report of the Australian Law Reform Commission, to which
we have referred, four other reports which have been _off1c1ally commissioned in ,recent
years have examined the parole system in South Australl.a., New South Wales and Western
Australia respectively.? Each of these reports has been critical of some aspects of the parole
system with which it was concerned. There have been a number_qf publications overseas,
particularly in the United States of America, which have been critical of parole systems in
different jurisdictions. Insofar as it has exammed.t.hl.s material, the Comimnittee has not, in
the main, sought to evaluate the validity of any criticism made. of a feat.ur§ of the particular
parole system with which the report was concerned. In different Jurisdictions, parole
principles and parole practice, both in regard to sentencing and to the decision to release on
parole, may vary, and such variations may increase or diminish the importance of any
criticism made of a particular feature of the parole system under cqqs1derat10n. We are
concerned however with the parole system in Victoria and the conditions under which it
operates in this State. Consequently, although consideration of reports upon systems in
other jurisdictions has been helpful in forming our own opinions, we have generally
refrained from analysing in this Report the arguments \thlCh have been advanc.ed. in othqrs.
In regard however to'the Interim Report of the Australian Law Reform Commission, which
"unlike the other reports to which we have referred upon Australian parole systems
recommends the abolition of parole, the important part that the. parole system plays in the
penal administration of Victoria and the clear hope expressed in the Interim Report that
State Parliaments will decide to abolish State parole (see paragraph 348), have persqadeg
us to examine in some detail the reasons advanced in the Report for that recommendation.

2. Adult Parole in Victoria

A. Legislative Framework of Parole ~

2.1 The legislative provisions relating to parole in Victoria are mainly contained in the
Community Welfare Services Act 1970 and any references to sections hereafter (unless
otherwise identified) are references to sections in that Act. The full text of the relevant

sections is set out in Schedule Two.

2.2 By section 190, where a person is convicted of any offence and sentenced to be
imprisoned for a term of not less than twelve months, the Court is empowered as part of the
sentence, to fix a lesser term (called ‘the minimum term‘) during which the offender shall
not be eligible to be released on parole. If the term of imprisonment imposed is not less
than two years, the Court is required to fix such a minimum term unless it considers that the
nature of the offence and the antecedents of the offender render the fixing of a minimum
term inappropriate. A minimum term so fixed shall be at least six months less than the term

of the sentence.

i imi ¢ i lia (the ‘Mitchell
t of the Criminal Law and Penal Methods Reform Committee qf South A‘ustra : !
2. E‘;;toﬁfe)pfén; Report of the Royal Commission into New South Wales Prisons (the I\faglcj, Report? 197Sf
Report of the Committee Appointed to Review the Parole of Prisoners Act (N.S.W.) (t.he Mu}r Report*) 197?,
Report on Parole, Prison Accommodation and Leave from Prison in Western Australia (the ‘Parker Report')
1979.
3. See paragraphs 2.27 to 2.57 (infra).
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2.3 By section 178, an Adult Parole Board is constituted. The Board shall consist of—
(2) a Judge of the Supreme Court;
(b) the Director-General of Community Welfare Services;

(c) a gull~time member appointed by the Governor in Council;
an

(d) two other persons appointed by the Governor in Council, one of whom shall be a
woman. :

24 By section 195, thq Adult Parole Board may in its discretion by a parole brder, direct
that a prisoner undergoing a sentence of imprisonment in respect of which a minimum term

that term. (Section 197).

2.5 Whil§t he is on parole, he shall be under the supervision of a parole officer and shall
comply with such requirements as are specified in the parole order. (Section 195 (3)).

2.6 The legislation also provides for further release upon parole notwithstanding the
cancellation of an earlier parole. (Section 198).

B. Practice and Procedure Regarding Parole

2.7 In considering the practice in Victoria in regard to parole, an important starting point
is the law, as laid down by the Full Supreme Court, regarding the principles to be observed
by the sentencing Court. The system of parole in some other jurisdictions is often criticised
on the alleged ground that the Court, in fixing both the length of the sentence imposed and
the length of the minimum term, is apt to regard the latter as the sentence appropriate to be
served by the offender for the crime that he has committed, and in fixing the former is more
concerned by the public impact it will make in the way of general deterrence and in
satisfying public indignation excited by the crime. Each of these latter factors may have a
part to play in determining the appropriate sentence to be imposed, but to allow them to
determine the sentence, without regard to the circumstances relevant to the particular
offender, could obviously result in an offender being unjustly treated. In Victoria, very
shortly after the introduction of the parole system in 1957, the Full Court emphasized that
under the parole legislation, the sentence to be imposed by the Court is the sentence
appropriate to the offence in all the circumstances, and then, but only then, the Court is to
fix a minimum term in the light of the duration of the sentence imposed. The Full Court has
on a number of occasions thereafter reasserted this principle. (See R. v. DOUGLAS (1959)
V.R. 182; R. v. Governor of Her Majesty’s Gaol at Pentridge, Ex parte CUSMANO (1966)
V.R. 583; R. v. Bruce (1971) V.R. 656; R. v. CURREY (1975) V. R. 647). According to the
law in Victoria, therefore, a prisoner, whether or not he is released upon parole for any part
of his sentence will not be required to be kept in prison for any period longer than that
which the Court has decided was a proper and appropriate sentence for the particular crime
which he committed.

2.8 It is of interest to note at this stage, the result of an analysis which the Committee
requested to be made of minimum terms fixed in Victoria as a proportion of the effective
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terms of imprisonment imposed. Statistics had not previously been kept upon th;ls r?atter,
and in view of the time involved it was not practicable to do more than examine the t1gures
over a comparatively short period. The analysis was accordingly restr.lctedh tg sienTinczs
imposed in the Supreme and County Courts during 1980, and is set out in Sche ute rea.
In that period there were 453 persons in respect of whose sentences a minimum ermt;;siw S
fixed. In only 14 cases, all of which were in the lower range of sentences, the minimum t m
was less than 30% of the effective sentence. In over 83% qf the cases, the mlnlmgén etr)in
was at least 50% of-the sentence and in the great majority of those cases cofr}51 era 13]/
exceeded that proportion. In the case of the longer sentences, the tendency tok:fj a l{r}llté(;e
higher proportion of the sentence as the minimum term was much more rﬁar . re
were 147 cases in which the sentence was 5 years or more, and in only 8 of t ose casestw
the minimum term less than 50% of the sentence; in 117 of these cases the minimum term
was 60% or more of the sentence imposed.

2.9 Under the Victorian system it is unnecessary for a prisqner to rpake an apphcalglon for
parole. Twelve weeks before the date upon which the prisoner is expegtedfto cclacpme
eligibie for parole, the Governor of the prison where he is held is responglb!e or a v1s$g}
the Board of that date, which is determined after allowing for any remissions upont' e
minimum term to which the prisoner is entitled. We will subsequeptly discuss the cllu.es i(})ln
of the allowance of remissions upon the minimum term, but in order to explain the
procedure in relation to parole it is at this stage only necessary to state that such .rezlmslsll.o?ls
are allowed. If before sentence the prisoner had been held in custody for any perio w :ic ;
under the terms of section 202A of the Act, he is entitled to have rqckopedlas a Ii{erlo_ :)

imprisonment already served by hi(rjn 111nd;:€ ’thed ant%lfcfgtc,etrléaéfptc;réog clli l? sl,)c;1 rtoalee]r; ;:rg

in determining his expected eligibility date. i

?ﬁgﬁu:c}ll;ntedthe mater%al whicﬁ is to be placed before the Board when the liarq]e of the
prisoner is to be considered. He is interviewed by a Parole Officer who may also 11nterv1ew
members of his family, plans for his accommodation and work upon re lease are
investigated, and any other matters which are relevant to his suitability f(f)r ﬁe ease 32&;
examined. Reports upon these matters are prepared for the Board and ll) the p.rc;soed

himself desires to prepare a submission it is included in the material to be considered.

role Board normally meets weekly and as a result of the arrangements
aﬁgc}?l;fej\rg:gel);r the early conside};ation of p.arole.for those whose ellglbllxtydda.tq is
approaching, it appears that there are few cases in which any delay in malgmg a e;:llsthn
occurs. The Annual Report of the Board for the year ended 30 June, “1979 states t .z:hm
that year 568 persons were released upon parole. Of that number 1?5. persons wege ei ter
being re-paroled or were young persons transferred from a youth training centre. By v;r ue
of s‘ecction 177 of the Act the latter class are regarded as having served their mliumugl erm
prior to transfer and the elapse of some further time before they could be re ease lupo::
parole is inevitable. Of the remaining 373 persons r_el.e-.ased upon parole, 331, 415,6" alrr:josd
90%, were so released within one month of their ehglbll.lty Qates, and the other ml:: uhed
pefsc’)ns in respect of whom the Board required psychiatric or other reports or who a;
further trials outstanding. These figures of course, are not conclusive but they bstrong y
suggest that, as a general rule, a prisoner is released as soon as practicable after hg fecoﬁmeﬁ
eligible for release, unless the Board has decided that there is a good reason to defer suc

release.

2.11 Apart from cases where the Board desires to obtain some further inform:laltlo:l, th;eorg
are certain circumstances in which the Board is likely to defer release for a s (;lr dpfgeen
beyond the date upon which the prisoner becomes eligible. If the prisoner ha

i ilabl i n this
4. This report was the most recent printed report of the Board which was available to the Committee whe
report was prepared.

“+

re.lea_sed upon parole on any occasion during the preceding ten years, his release will almost
ertainly be deferred for a period beyonc! his expected eligibility date. The usual period of

the eligibility date. This procedure is adopted by the Boa
prospective parolee that one of the main purposes of par
law-abiding citizen. The Board considers that this purpose is likel
impressed upon him by the deferral of his release on the ground that his release on the
earlier occasion failed to obtain that result, and the deferment consequently applies even if
the parole granted to him previously was completed satisfactorily,

2.12 Apart from such short deferments for practical or disciplinary reasons, the Board
may of course defer release for much longer periods or may deny parole altogether. If a
parolee has broken his parole and is returned to prison, he may well be required to serve
about one-half of the unexpired portion of his sentence, as well as the imprisonment
required by any new sentence imposed upon him, before he will be reparoled. On the other
hand, if the cancellation of parole resulted automatically from conviction upon a
comparatively minor offence, he might be reparoled soon after serving the new sentence. If
the information available to the Board, either at the time when it is considering the initial
release upon parole or when it is considering re-parole, leads it to believe that the prisoner
would not be a good risk on parole, parole may be denied. The Board however does not
normally delay or deny parole on the ground of any breaches of discipline or unsatisfactory
behaviour by the prisoner during his confinement in prison; it regards the loss of remissions
or any punishment imposed in consequence of such misbehaviour, which in themselves may
affect his eligibility date, as sufficient to meet that situation. It is not however possible to
state exhaustively the circumstances under which the Board may defer or deny parole.
Within the limits which the Court has fixed, release upon parole is a matter for the

2.13 The figures contained in the Report of the Board for the year ending 30th June 1979
show that in that year, the position, firstly as to cases where parole was denied and secondly
as to cases where parole was deferred, was as follows:

{a) As to the denial of parole

During the year, parole was granted in 453 cases (i.e. 568 less 115 reparoles); it was
denied in 60 cases, in 32 of which the prisoner had previously been released on
parole on 2 or more occasions. Reparole was granted in 115 cases and denied in 55
cases, in 42 of which the prisoner had previously been released on 2 or more
occasions. Consequently, there was a total of 683 cases in which the Board made a
final decision as to whether a prisoner should or should not be paroled or reparoled
on the sentence he was then serving. In all but 28 of the cases in which parole was
denied, the prisoner either had already been released at least twice on parole or
had breached a parole on the current sentence. The 28 cases represent a
proportion of 4% of the total.
(b) As to the deferral of parole

The Report states that there were 276 cases in which parole was deferred. These
cases cannot be added to the total of cases in which a final decision was made as an
unspecified number of them wouid be included amongst those in which parole was
granted later in the same year. The Report however states that of the 276 cases, 59
were persons who were transferred to the jurisdiction of the Board pursuant to the
provisions of the Community Welfare Services Act, and 170 were persons who had
previously been released upon parole. As to the first of these groups we have
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already pointed out in para. 2.10 that some deferment of release beyond the
eligibility date is inevitable in the case of young persons transferred from a youth ‘
training centre. As to the second group we have also pointed out in para 2.11, that , [
the Board will normally defer release for a short period in order to emphasize to :
the prisoner the desirability of his abstaining from further breaches of the law. The
remainder of the deferred cases i.e. less than 50, is stated in the Report to have | «
resulted from circumstances which are therein set out and which are boih readily ; ‘ i
understandable and appear to be reasonable. ?

2.14 Prisoners who become eligible for parole are held in prisons which are scattered over
the State and the dates upon which the prisoners are zespectively to be considered for a
decision as to parole will spread over the whole year. It is obviously not practicable for any
Board, even if its members were engaged full-time, to journey to each prison where a
prisoner is held to consider his case for parole at a time when it is appropriate for such case
to be considered. It is also impractical, from the point of view of travel, accommodation,

2.17 We have outlined the foresoj i
. going procedure, partly from information oj '
vCVlﬁlaCl}r]n\}vir; ;Egl i(;;l}::e;rbn;etz?btehrs oé the lBV(&)/a]rd and partly from a bookliatncii},:c? }81‘]1 ng}rlc:ll:S
. ‘ € then Social Welfare Department in April
designed to inform all prisoners who were eligi 3 of the natums o ooklet was
i eligible for parole of the nat inci
the parole system and it sets out in a comprehensive and easily lifeiggglén%irﬁtsﬂg

information which will enable them to understand the system. We were

and security considerations, to assemble at some central point where the Board may meet, _
that the booklet is now out of print and although i

all prisoners whose cases are then due to be considered. As we have said, the prisoner will
have been interviewed by a Parole Officer and a report prepared for the information of the
Board, including any submission which the prisoner himself may desire to have considered.
The Board normally meets at weekly intervals at its office in Melbournz, and upon the
material which has been placed before it, makes its decision as to parole, which is
communicated to the prisoner through the prison authorities. If he has been granted parole,
he is then normally required to attend before the Board when his obligations are explained
to him. This procedure has in the case of other jurisdictions been the subject of criticism, to
which we will subsequently advert. It is however relevant in relation to these criticisms to
refer to the part which is played in Victoria by the Full-time member of the Board. We will
do so after outlining the procedure in regard to a cancellation of parole, in respect to which
his activities are also relevant.

2.15 We have already referred to the statutory provisions relating to the cancellation of C. The Benefits of the P arole System

parole, namely that parole is ipso facto cancelled where the prisoner is sentenced to another 2 . .
term of imprisonment for more than three months in respect of any offence committed 18 There can be little doubt that a properly administered
during the parole period, and that, apart from such ipso facto cancellation, the Board may

. , C parole system is capab
conferring considerable benefits both upon the community and upon thg prisoners tpc)) wll?o(r)rf

it applies. Those benefits may be assessed, both from the penological and from the financial

in its discretion at any time before the expiration of the parole period cancel the parole. points of vie
~ This latter power extends of course to cases of conviction which have not resulted in ipso w.
facto cancellation and to breaches of other conditions contained in the parole order, but it is 2.19 The i i : ) ]
not restricted to these circumstances. In practice however, the power is normally only the normalmpOSlblo-n of a sentence of imprisonment, part of which is directed to be served in
exercised if the conduct of the parolee is such as to indicate a gross disregard of his duri ' Way by incarceration and the remainder of which may be suspended for a period
: uring which the prisoner is released upon certain conditions relating to his behaviour is in

obligations or in other ways a danger that his parole will not be satisfactorily completed.

Even in such cases the Board may consider that a warning conveyed to the parolee either by retributive effects of I impri i
his parole officer or by attendance before the Board will suffice. It is not necessary that the i impri Tt enablos ¢ . Court to indicate o the sioeme oot Of threatened ity o
iprisonment. It enables the Court to indicate to the offender and to the community the

parolee should be required to attend before the Board before an order for cancellation is

made, and in many cases e.g. if he has disappeared, it would be impracticable so to require. ) - ] .
: & PP Imposing the punishment which he shall be liable to suffer for that crime. But jt also gives

Whenever parole is cancelled, whether ipso facto upon a further sentence or by order of the ; :
Board, the Board will consider whether reparole will be denied or will be further : ' g:;i(s’flfri‘;‘li]fr the opportunity by his conduct thereafter to mitigate the severity of that

considered at a date which it will then determine.

degree of seriousness with which it regards the crime which the offender has committed, by

2.%OtWhe;1 an offengler has committed a crime which is serious enough to warrant a
subs aﬁ-tla period of imprisonment, the appropriate length of the sentence to be imposed
upon him should be such as to indicate to him and to the community the degree of

2.16 The office of a full-time member of the Board, appointed by the Gevernor in Council,
was established by an amendment of the Act in 1974. Apart from his normal duties as a i
member of the Board, he acts as a liaison officer between the Board and the prison and
parole administrations and the prisoners. At our request he provided us with a statement of
his main duties and mode of operation which is set out in full in Schedule Four. From the
point of view of his contact with the prisoners, it will be observed that he is required to visit .
all prisons and departmental offices to ensure that prisoners who come within the :

ctrcumstances, should be regarded. Such a sentence will a i j
an : - Sug ccord with the general obiectiv
of the criminal law of deterring potential offenders from committing similgar grimes.JIt wiﬁ

T ?s far as justi'ce will permit it to go as a deterrent to the particular offender from committing
e uture unsocial acts. Although no problem in sentencing is easy, the determination of the

6
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length of sentence which is necessary for these purposes is the type of problem with which
the Court is familiar and with which it is usually competent to deal upon the material which
is available to it at the time. of sentencing. An offender whose sentence is determined on
these principles can have no legitimate ground for complaint if he is required to serve the
sentence imposed upon him. From the practical point of view, however, the purpose of the
criminal law of protecting the community from the commission of criminal acts may still be
attained if the prisoner is given the opportunity by his subsequent conduct to mitigate the
punishment imposed upon him. There will be some cases in which such an opportunity for
mitigation of the punishment will be clearly inappropriate. The very nature of the crime
that the offender has committed or his antecedent history may be such that the Court
considers that, irrespective of how he may subsequently behave, the interests of the
community reguire that he should be incarcerated until the term of the sentence it has
imposed has been served. But when the Court has considered that neither of these
disqualifications apply, it would appear to be an enlightened approach to penal practice to
allow to the prisoner an opportunity to earn some alleviation of the punishment imposed
upon him. The Court however may consider that there are limits to the degree to which he
may be permitted to mitigate a punishment which it has considered appropriate to the crime
which he has committed. It may consider that the interests of justice require that he should
at least serve a certain period in prison, both from the point of view of retribution and of
deterrence. The appropriate length of such a minimum period of imprisonment is again a
problem which a Court should be qualified to determine upon the material which is

available to it at the time of sentencing. P

2.21 It is upon these considerations that the legislation in Victoria relating to the parole
system is based. At the time of sentencing, the Court fixes the period of the sentence which
in its opinion is appropriate to the crime which the offender has committed and at the same
time fixes the minimum period in prison which he will be required to serve before he can be
given the opportunity to mitigate the punishment which has been imposed upon him. After
he has served that minimum term, the legislation permits a review to be made as to whether
the safety of the community requires that he should be held in custody for some further part
or even for the whole of the sentence which has been imposed upon him. If, after such
review, it is decided to release him on parole and he successfully completes his period of
parole, the purpose of the original sentence as far as he himself is concerned would appear
to have been substantially attained, i.e. the community has been protected from any further
offences by him during the currency of his sentence, and he has been punished for his
offence by a period of incarceration and by a continuing liability to serve the balance of his
sentence in the event of proven misbehaviour during his parole. Whether of course he has
been as successfully deterred by his experience from committing further offences after his
parole expires, as he would have been by imprisonment for the whole of his sentence, can
never be established, but at least the results which have been attained have been so attained
without the cost to both him and the community which his further imprisonment would
have involved. If, on the other hand, upon release upon parole his conduct shows that such
release was premature, he can be recalled and imprisoned under the sanction of the
sentence originally imposed upon him for the crime he had committed, and as the further
imprisonment to which he is liable is limited to the balance of the sentence which he has not
served, his punishment for that crime remains the same as that which was originally
adjudged to be appropriate. He has merely thrown away the opportunity which was

afforded to him to mitigate that punishment.

2.22 In referring to the opportunity for mitigation of the sentence which a system of parole

offers, we have not overlooked the existence of provision for remission of sentences which
also operates as a mitigation of the sentence originally imposed. Such remissions may be
granted to a prisoner who has earned them by diligence and good conduct during the period
while he is incarcerated. They apply whether the sentence is one upon which the prisoner is
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2.25 The cost of maintaining the prisoner in gaol is not the only saving which results tfgofnl:iasl
successful parole. The imprisonment of an offender will often mean that the suppor.t  bis
dependants will become a charge upon public funds, and his return to the commur?ny as
potential member of the work force reduces the likelihood of that _chargeil ccg: 1t uofg?i
Moreover it is not only in terms of direc.t financial gain that the benefit to 1: e Sta rr?unit
successful parole can be measured. Imprxsonment of an qffengier protect; t ?fcl?éncan bZ
from further offences by him during the period of his 1mprlsonmen.t,d ut ]11 e can b
successfully inhibited from committing such offences for the same perio WI:ho:i nifican)t,
spending the whole of it in prison, it is unnecessary for us to elaborate upon qt g

social advantage which will have accrued both to him and to the community.

2.26 Inview of these various considerations, it is not surprising that when the parole systeml _
\x;as introduced into Victoria in 1957, it was regardedsas a Slglélftl)ca;ll: agvanrc;leo 1111\1v 5:1?1?
ini i ther States and by the Com .
dministration and was subsequently adopted by o _
%"he statistical analysis to which we have already referred, which showed that ov}elzr 70%;1 ocf
the parolees who had been released in the first twenty-two years of the sc elfnef t;
successfully completed their parole, appears moreover to afford convincing proo Od he
value of the scheme. It may be however that, despite its attraction in principle and its
effectiveness in practice, a process in penal administration contains serious defects. It n;)aiy
be that the necessary machinery for its practical apphcgtxo_n 11111v0}\c11ebs S(ljl.Ch ?gggiip;?d;
inci inistration that it should be disca
artures from other principles of penal admlms_tra_l : .
?c? I:I))reserve the latter principles. It may be that it is so prone to ml_sunderstandnflg and to
misapplication that in practice it creates more serious prcl))blems thsn 1tlsolves. ;rl:ls:n tasr atsh a:)r;g
ifficulti ich i i t by procedural amen ,
fficulties which it creates are capablg of .bem.g met b du
g;nendments should be made, but if difficulties still remain, a decision must be made upon a
balance of its merits and demerits as to whether it should be retained.

D. The Criticisms of the Parole System

2.27 We have already mentioned several official 1r.epo.rts.,5 which contain cn.tlc(:jlgm: (c)iftg:i
parole system as it operates in a number of .Aust.rahan J.urlsdlc;tlons. We then ing 103 f ot
as we were concerned with the system in Victoria we did not intend to analyse in et ai the
criticisms contained in such reports of pqrole systems in other ]qugdlctlons, el)icep l:(l:l he
case of the Interim Report of the Australian Law Reform Commxssnop. VfVe ac nowr ng d
however the assistance we had received from such othpr reports in oemmg .ou.o e
opinions. In the case of the Interim gepzri olf{ tlée %ustrail)ant};sv; ::\:tef:);;rtl ito;rll(x)]:llzsxo fn {to
i ill hereafter refer as the A.L.R.C. Report), the _

Xll?si}rlalvivfn ?el;)orts recommended the abolition of parole and that it ex'pressedhtl;e hopﬁ ;3;15
State Parliaments would decide to abolish State parole made it desirable t adwe s ould
examine in some detail the criticisms of parole contained in it, and the reasons advance

such criticisms.

2.28 The terms of reference of the Australian Law Reforrri.Concl:mi'stsi?xr}‘ weyte trc;l 1;2\115;;/1 ;u:g
s ealth and the Australian Capital Territo .
report on the laws of the Commonw : ! 2l Teritory relating to
i iti i any related matters.

the imposition of punishment for offences an ide recommendations
i i late to parole, are accordingly limi p

in the A.L.R.C. Report, insofar as they re ole, are nited to parole

i i t to imprisonment by Federa
ral prisoners, i.e. offenders who are sentence

f)(;rbsegfate Eourts exercising Federal jurisdiction. The Report states that on 31 ll?ecerr}b:;
1979 the number of Federal prisoners represented about 3% of the total Australian pris

5. See paragraph 7 supra.
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popu.la}tion (para. 168). Not all prisoners are of course eligible for parole under existing
conditions, parole in the great majority of cases being limited to prisoners serving sentences

Commission itself, in answer to the suggestion that the adoption of its recommendation
would create chaos in correctional systems around the country, states in paragraph 348
‘Given the small number of Federal prisoners, the overall impact of the abolition of
Common ealth parole would be negligible’.

2.29 However, in considering the questicn of parole for Federal prisoners, the Commission
had to examine not only the problems which are peculiar to the Federal system but the
question of whether generally the concept of parole was one which was desirable in a penal
system. It is clear from the A.L.R.C, Report that it did not favour the general concept of
parole. Insofar as its recommendations relate to problems which are peculiar to the Federal

2.30 In the summary of the A.L.R.C. Report (at p. XXVI), the Commission states
‘Unfortunately, in practice, parole causes deeply felt and, in many cases, justifiably
resented injustices. Parole has many failings. The chief of these are:

- it promotes indeterminancy and uncertainty in criminal punishment;

- it is founded on the unacceptahle assumption that conduct in society can be safely
predicted at all and, specifically, can be predicted on the basis of conduct in prison;

- its proceedings are conducted in secrecy and parole decisions which affect the liberty
of individuals are unreviewable; and

- itis a ‘charade’. The spectacle of a long sentence of imprisonment no longer deceives
the community which knows that the offender will serve a much shorter period in
prison before being released on parole.’

The arguments and the material upon which these assertions are based are dealt with at pp.
179-215 of the Report. As however it is not unlikely, in view of the length of the Report,
that the summary will be more widely read than the full text of the Report, it is not
inappropriate that we should make our comments upon the passage we have cited.

2.31 The introductory statement that, in practice, parole causes injustices is presumably
mainly based upon the failings which it is asserted to have, since the Commission does not
purport to have investigated any individual instance of alleged injustice. The statement that
such injustices are deeply felt and in many cases justifiably resented is not surprising if the
injustices in fact exist, but in the context of the Report is no doubt greatly influenced by an
Offender Survey which the Commission conducted and the results of which are set out in
Part 3 of Appendix D (pp. 521 et seq). Seventy one per cent of the prisoners who answered
the questions stated that in their view the parole system as it then stood was either pretty
unfair or very unfair (p. 529). However, a lesser percentage of 58% disagreed with a
statement that parole procedures were really pretty fair (p. 530). Although it is described as
a national survey, the questionnaire upon which it was based was distributed to all Federal
prisoners and to prisoners in only one maximum security institution in each of New South

i1-
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i i dix D, p.
: i 1 the questionnaire (see Appen )

ictoria. Many prisoners did not answe . _ ! those who

it arcllqt\i/swr?arslgnggle )t/opassume that those who did would be hkelz’;g elsmt?ll:ﬁethe sample

?ell?r’n?;;t ;trongly about the questions aske;l. }’}‘he (t:'omlf)lrlissscl)znpf)%rzllation- Insofar as the

istically representative of the entire : ffenders

testeq was nlo: Sdtitcl,sugiol); apmore reliable mdlcapon of thg: attltuC!e of itlzri;i n? security

qqestnolils re baezn obtlzlin ed ’if, instead of being limited to prisoners l?ol;lf:nders Who wery

imn;%gatiggs it had been practicable fo Include In tltl'e ;ﬁ?igégslziz‘?p%n what response the

i ’ “the time. It is also interestin _ should be

in fact upon parollg ﬁgve received if it had asked the prisoners wh.etheg pal:i)slgners o

Commmsm%ﬁ”‘ii L.R.C. Report does not segregate the answers given hy Survey gives ng

ab.OhShed' axeimlim' sécﬁrity institution, and in all the cm:umstanlcesS tstzm o oo

Vlgtorlafl (xjn ti 'n of the extent of any dissatisfaction Wlth the paro eil yf L the hevs boon

rﬁhablft lnf tlfl?)slg to whom it applies. Some dissatisfaction by t.hosicl 'Wh ?h eele)arolgsystem e
the part o ) o by the way in whic

: iginal sentence or by A ) . - Pal

unfairly treatedijzlt::;u l:r)lzetclile glrl{, whether or not such dissatisfaction is 1131;:2; c‘)‘g ;):roslg

operateg, IC::to . assur tO, a material factor in determmmg. whethi:;tg (S)};fender Survey.

Sﬁgfﬁznbl:retained can certainly not be deduced fromdsuc;izrlll lgfc?lrlnepaneged failings in the

s er &7
. assessed from a considers ¢ .
s lkely iitrtiréggitgi? t%nghgzi any of those which do exist may be remedied or mitigated
system an

i issi i mary is
he first alleged failing of parole to which the Commission refe.:rls1 1r; Itlltne ’i‘l}llr:re isyOf
tzh:;% ;f perolrilsotes ‘%ndeterminancy and uncertamty’hln crltléllllléglpggzlosurrlréed b S et
ing 1 i i out the sen u
which poth}ngdlréfiqizrtmelrrrlsstebgtrhutrlllcéeﬁz::gﬂ? t())f the sentence and the length of ;liflape\r,;(;gl,
e bre e st méi before the prisoner becomes eligible for parcle. Remission o ,Zt ary
o betions i)ertv : missions are available whether parole is provided for }cl)_r nub.se  the
ettt ey bu r?d that if a prisoner is to be given the opportunity byh 1sCsOurt %ome
condact to mitis tsalthe sentence which has been pronounced upon him by t ﬁ senténce e
vttty 28 teh actual period which he will spend in custody under ht e entence is
hocessarily impor de That uncertainty however is largely dependant upon the qu anyhardly
ssonon lmpchirtet which is a matter within his own control, and to that extent gra hardly
Subsequent‘ s, lfw' ling in the system of parole. It appears clear hovyever, from p ha\;e 18 of
e Rt here the Commission elaborates the ob jection which we h cited
e oot Repofcﬁa\:the Commission is referring to the uncertainty which de.r;;ii frome
oot that the o trolling authority has to decide whether and, if so, whznt;a1 pgon_ ¢ wil
b oioased won m ole, both at the initial stage when he has complete be X re{)eased
e o which e (p:ar t has fixed and also at a subsequent stage, if he has bee cleased
Laua e h'Our role has been cancelled. It criticises this uncertainty upotrz) what it
P ortibos a¢ fmd bIS Pca rounds’; first, that the decision to release on parole dlS o0 often
descnils)eecsl E11181 ;wl;)apgzlzargd and ic,liosyncratic way, and not m1 :i;:?]résslts;?}; ;r;ro})e ne al;ds
Fashi i i release on paro ° boards,
ot oty 1o ouoe Fgﬁzglhg;ep?’;:gfet;(s)g;?l their families when the paroclle apgéircsiggg 1s
%rf;at a:;(ri:itc}i]elrsezx?:riheir absence and in ways that are not known and un .
eing
i issi ies to assert
i irst of these two basic grounds upon which the C9mm1551§)tgnrzl)1£r0ised sert
B ety wan that the decision to release upon parole is too o n exefeised in a
e ars e o ?atic way and not in a consistent and principled fas 1{0(1;, lR asserted
o ldlos}tlnc'al upon which it is based is not set out in the A.L.R. R gpinion
e ril(;f lr)rflaasgllndlypbased in regard to some juylscixctlons;yv:tee ;xgrl::es:e 0 opinion
tmon the ed with Victoria. In any syst cisi
uFon tth ei mrz(latst:;r \?S(Xlea?{eei(;lrili)éec%;cg:cretion, different decxsni?;lsi riifloall\lr)epai;eclgrléi Sstl‘rar:cl;r
e i however do not necessar iste thé
e o reauoutly o dowcr critics who have not had or exercise
althOlrltgh 'tthegfacraiafxfi?llifg tgesodi?fesrcer:il:egogziderations which have led to the different
opportunity
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decisions. No system of course is perfect and inconsistencies ma
less likely to occur when all the decisions are made by the sa
tribunals, and the members of the tribunal have worked together
which they will naturally have developed guidelines to assist th
discretion. We are not aware of any evidence to support this
Board in Victoria, Moreover, if such evidence exists and s cre

criticism, not of the System of parole itself but of the manner i
board was stated to operate.

Y occur. But they are far
me and not by different
over a long period, during
em in the exercise of their
criticism in relation to the
dible, it would constitute a
n which a particular parole

criticism of the System may be warranted and thjs is a matter to which we

later stage, But as an element affecting the uncertainty of parole decisio
have little relevance.

» as long as parole depends upon a discretionary system, some
uncertainty as to whether a prisoner will be released when he is eligi

be completely eliminated. In fact
paragraph 318 of its Report, there is a reasonable probabilj
released on completion of the non-parole period, and the figures that we have already cited®
show that in Victoria by far the greater proportion of prisoners in respect of whom the
Court has fixed a minimum term is released on parole on or very shortly after the dates
upon which they become eligible for such release. There would be very few of those who
were not so released who would not be aware that thejr release would be deferred and
aware of the reason for such deferment. Even in the case of a prisoner to whom parole or

, he can be assured that, according to the law in Victoria,” the tota]

2.36 The second feature which in the summar
of parole is that ‘it is founded on the unacceptable assum

ecision as
il, , if s0, the amount of

6. see paras. 2.10 and 2.13 (supra)
7. see para. 2.7 (supra)
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i ires a prediction as to whether he is likely to respond to it. In regard to procedures
Sv?xlilc’:liea?rglrn:(s)repclosely comparable to parole, the decision as to whether or not a particular
offender should be released upon probation or upon a common law bond, or whether or not
a sentence imposed upon an offender should be suspended, depends to the same degrcff,e l.';1s
parole does upon a prediction as to how he is llkgly to behave during the currency of the
period for which he is released. To suggest in relat.lon to any of the§e last t.h?ee procedures,
that the inability to predict the behaviour of a Partlcul'flr offender with sufficient accuracy to
determine whether he should be so released is a basic problem in the procedure which is
fatal to its retention, would appear to us to be an extraordinary suggestion. And yet by
parity of reasoning, the importance which the Commission attaches to this consideration in
regard to parole would appear to lead to this conclusion.

2.37 In our opinion, the Commission has attached far too great an importance to thl;
alleged failing of parole, in treating it as a basic problem which is fatal to the reéent;.on 0

the system. We agree that the conduct of a prisoner in the prison has hmlyed_va uehn:
predicting what his conduct is likely to be if he is released. It may in some cases in icate tha

neither he nor the community is likely to be pengfltted by his release, or it may in sl<1)_me
cases support a legitimate hope that benefit will follow. When we interviewed him,
however, the Chairman of the Board informed us, 'that, unless the behaV{our of a prlsoneff
in gaol was of such a nature as to indicate that his release would constitute a danger 0

physical harm to members of the community, it was not normally taken into accoulﬁt in
determining whether he should be released on parole at his el}glplllty date. As \y% ave;
already said (in para. 2.12) the Board regards the loss of remissions or any punll_s Iglf[tl

imposed in consequence of misbehaviour, which in themselves may affect his e lg{ ;_1 y
date, as sufficient to meet that situation. If, of course, complete accuracy in the prfe ic 1;)n
of a prisoner’s future behaviour were essential to the maintenance of a systerré o %ar% }?,
that accuracy could never be attained and the system would have to be aban gpe - e;
figures however which we have already cited of the results of parole in Victoria indicate tha
in the vast majority of cases, parolees have completed their parole w1t'holt11t %)(;‘;VCI}
misbehaviour. It would in our opinion have been a most qnfortunate result 1f.t 3 A ih(')
parolees who completed their paroles without cancellation ‘had been deprive d.o ‘tlg
opportunity to mitigate their punishment merely because it was not pOSSIblc? to1 pre 1<itd VlV)l

accuracy at the time of their release what their subsequent conduct upon parole would be.

2.38 The third failing of parole to which the Commission alluﬁes li'sbth?t ‘it; przge;;l(iggﬁs 2;:
: i isi ich affect the liberty of indivi
ducted in secrecy and parole decisions, whic .
xclcr)lrrleviewable’. This ?s a criticism which raises serious problems and which warrants ve;y
careful examination. It is however a criticism of the procedure adopted &n It B
implementation of the parole system rather than of the principle of parole.ltsfe t t 1;
convenient that before we examine it in detail, we should study the fourth main failing o

parole which the Commission alleges.

2.39 The last main failing of parole which the Commission asserts in its summary (;;
expressed in these terms i.e. ‘it is a 'charade’. The spectacle of a londg seqltlen.ce f
imprisonment no longer deceives the community which knows th‘at the offend erbw1d se;vte;] 2
much shorter period in prison before being released on parole’. In the r.nallzn 0 ty. ONeW
A.LR.C. Regort, the Commission refers to a minority report of the Munrf Pe:pgrt’m ew
South Wales,® which minority report contains the: views of the Director ? N robation an
Parole in that State and which refers to cpnfusxon among n_1embprs of the cc;glmuamz
because the Court has pronounced two different terms of imprisonment 13 l-e Swith
sentence. (para. 343). In the concluding paragraph of the section of the Report dealing

8. Report of the Parole Review Committee chaired by Judge A.G. Muir, Q.C., to review the parole system in
- New South Wales, February 1979.
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Parole, the Commission says ‘It (i.e parole) has been brought into disrepute in the
community and amongst those most intimately involved in it. From the point of view of
ordinary citizens what is seen is a strange procedure whereby, even though a judicial officer
has ordered an offender to be sentenced to imprisonment for a term, the prisoner will in
fact usually serve a term that is much less than the term imposed. This is why parole has
been described as a ‘charade’. The attempt to pretend that a very long sentence is imposed
which most people know will not be served is only likely to be effective as a deterrent if the
pretence is convincing. It is no longer so.” (para. 350). The description of parole as a
charade was not of course invented by the Director of Probation and Parole in New South
Wales nor by the Australian Law Reform Commission. It was so described by Professor
Norval Morris, the then Dean of the Law School in the University of Chicago in a paper
presented at the 19th Australian Legal Convention in July 1977. In the paper, in which he
said that he wished to focus on American practice concerning, inter alia, parole, he said

‘Parole allows for judicial announcement of larger punishments than are in fact carried out.

The thought is, apparently, thus to maximise deterrence while reducing the suffering from

the punishment actually applied. For a few years, this charade may have been unnoticed,

but by now every judge knows the practice, as does the public. Judges who wish to punish

severely simply inflate their sentences to reflect anticipated deflation by the parole board.

No one is deceived, but under the vagaries of parole decisions subject to diffuse political .
and public pressures, some prisoners will suffer randomly, or worse, discriminatorily, to no

social gain.” (see 51 Australian Law Journal, p. 525). We are not concerned by the uses or

abuses which may be made of the parole system in other jurisdictions, but with any

criticisms which may be properly made of its operations in Victoria. We have already

referred to the law in Victoria as to the basis upon which sentences are to be imposed and

the irrelevance of parole board practice to the fixing of those sentences. It is comforting to

see that the Commission has not in terms relied upon the views expressed by Dr. Morris in

support of its recommendation, but its reiteration of the word ‘charade’ and its references

to deception and pretence suggest that it may not have been uninfluenced by them.

2.40 Although the word ’charade’ is literally inappropriate, it could perhaps be loosely
used in relation to a system under which an offender is sentenced to a term of imprisonment
which is inordinately long for the offence he has committed and which it is not intended that
he should in fact serve. In Victoria the law requires that the sentence imposed should be
one which is appropriate to the offence committed and to the circumstances in which it was
committed. There is no pretence about that sentence. If the prisoner is not made eligible for
parole or if he throws away the opportunity which he is given by parole to mitigate it, he is
intended to serve it and will in fact serve it. There is no ‘charade’ so far as people who fully
understand the system are concerned, and if, as the Commission asserts, the community is
no longer deceived by the sentence imposed, then nobody would be misled by it. The
reference to ‘deception’ is the more difficult to understand once it is realised that the lesser
term during which the offender shall not be eligibie to be released on parole is fixed by the
court as part of the sentence (section 190) and is announced in open Court at the same time
as the term of imprisonment imposed. That announcement in itself makes plain that the
offender may not be required to serve the full term of the sentence imposed. If that fact
warrants the description of the procedure as a ‘charade’, the term could with equal
justification be applied to a procedure which has been long established and is well
recognized in many jurisdictions, namely, the suspended sentence. In that procedure the
Court imposes a sentence of imprisonment upon the offender, and then makes a provision
by which, dependent upon his future conduct, he may not be required to serve it. A
sentence making a prisoner eligible for parole achieves the same result as to a part of the
sentence imposed, although the decision as to whether he will be required to serve it is
committed by the Court to a parole board. At a later stage in the A.L.R.C. Report (para.
388), the Commission supports the power of a Court to suspend sentences of imprisonment,
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and in that context does not suggest that the procedure is a ‘charade’. We also would make
no such suggestion, and having regard to the manner in which the system of parole operates
in Victoria, we see no justification for that system being so described.

2.41 Although we disagree with the terms which the Commission has employed in dealing
with this matter, the question of the public reaction to parole is of course important. If a
citizen learns that a prisoner, by the combined effect of parole and remissions, has been
released at a time when he has served perhaps less than half of the sentence imposed upon
him, it is not unlikely that the citizen would be considerably disturbed and may feel that the
law has failed to give him and other members of the community the protection which the
criminal law should previde. In jurisdictions where it 1s not uncommon for a Court to fix a
non-parole period which appears disproportionately low in comparison with the sentence
imposed, this problem is likely to be intensified. In Victoria fortunately, as we have already
pointed out, the strong line that the Full Court has taken as to the principles upon which the
head sentence should be imposed, make this latter result unlikely. The general public
however, while it may understand the earlier release which is made possible by the fixing of
a minimum term, is much less likely to be familiar with the generous remissions upon that
term for which our law provides. In our opinion, it is because of this fact and because of a
failure to appreciate that the prisoner, although released, still remains liable to serve the
balance of his sentence if his parole is cancelled, that any hostile reaction to the system of
parole by some members of the community is due. The principles of the system itself
however cannot logically be condemned because of any dissatisfaction with the remissions
allowed or because of any misunderstanding of the system.

2.42 A further aspect of the reaction to the parole system is of course the reaction of
prisoners themselves. Prisoners are inclined to resent any failure to release them on parole
at the date upon which the Court has said they are eligible for it, however justified the
refusal of parole may be. Such resentment is of course limited to the comparatively small
proportion of prisoners who are so affected but at any one time there may be a sizeable
number of prisoners involved. In Victoria the appointment of the full time member of the
Board, one of whose duties is to explain the decision and its reasons to a prisoner affected,
is calculated to reduce any resentment felt, but some resentment will undoubtedly persist.

2.43 As we have previously said, the value of a system must be judged upon a balance of its
merits and demerits. In Victoria, in our opinion, the extent of any public dissatisfaction
with the system of parole, which has only been expressed in isolated cases, and the
existence of an unjustified resentment against it by a minority of prisoners, do not
constitute a significant objection to a system which has resulted in substantial benefits in the

great majority of cases.

E. The Questions of Procedure and Appeal

2.44 We turn now to consider the failing of parole which the Australian Law Reform
Commission alludes to in the following terms, viz:- ‘its proceedings are conducted in secrecy
and paroie decisions, which affect the liberty of individuals are unreviewable‘. As we have
said, this is a criticism of the procedure adopted in the implementation of the parole system
rather than of the principle of parole itself. But if a system necessarily involves the adoption
of a certain procedure in order to make the system workable, any defects in that procedure
may properly be relied upon in an attack upon the system itself.

2.45 When a decision is made by a Court, there are certain safeguards against possible

injustice which exist. Those safeguards are a public hearing, the right of affected parties to
be present and to be heard, access by interested parties to all material upon which the Court
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to enable a prisoner to be present when his case is being considered. (see para. 2.14 supra).
To enable all affected prisoners to be present at the time when their respective paroles were
due to be considered, there would need to be several Boards operating full time. It would
be most unlikely that any State would be prepared to assume the costly financial problem
involved and even if it were, there would be two unfortunate consequences. In the first
place, a proliferation of Boards would increase the danger, which at the present time we
consider is minimal in Victoria, of inconsistency of decisions in regard to parole. In the !
second piace, it would not be possible to appoint as members of a full time Board, either a
Supreme Court Judge who was at the same time still actively engaged in the discharge of *
normal judicial duties or the Director-General of Community Welfare Services. Both such
appointments in our opinion materially contribute to the status of the Board and the
confidence which can be placed upon its decisions. If in every case a preliminary review fgrst
took place and the right of appearance was limited to prisoners where, as the Commission
expresses it, the parole authority was inclined to refuse parole, the number of cases
concerned would of course be considerably reduced. Such a procedure, however, whlc_h
involves the Board in first forming a preliminary view adverse to the prisoner befqre his
case was finally considered can hardly be considered a satisfactory procedure, and in any !

to elaborate. While it seems to be unfair that the granting or withholding of parole may
matgrlally erend upon reports to which the prisoner is not allowed access, the
conﬁdentlahty of such reports is, in our opinion, an important aspect of the syste’m of
parole. Experlenc_e in fact indicates that they are much more likely to err in favour of the
prisoner thgn against him. But insofar as they may operate against his interests, that is a
danger which in our opinion must on practical grounds be accepted as an incident of the
system, and taken into account when a balance is made between its merits and demerits in
determining whether the system should be retained.

P ————

2.51 The proposal that decisions by the Parole Board should b j

' op ¢ subject to a ]
raises very difficult problems. If a person is denied a legal right, it is prc1>per thatplfeeghc?lﬁg
be able to appeal against that denial. But no prisoner of course has a legal right to parole
under the sentence of the Court. He is made eligible for parole and his right is to have the

event, whether the necessity for a dual consideration of doubtful cases would result in any

substantial reduction in the overall workload may be open to question. If pri§oners were
entitled to legal representation upon such hearings, when questions of calling witnesses and
of crossexamination of parole officers and doctors who had furnished reports would
naturally arise, the time involved in the making of decisions would immeasurably increase.
The question of access to such reports, with which we subsequently deal, also raises serious
problems in regard to desirability. The Chairman of the Parole Board expressed the opinion
that formal hearings relevant to parole, either with or without legal. representation of the
prisoner, would render the system unworkable, and we agree with that opinion.

2.49 In regard to the proposal that prisoners should be given full reasons when refused
parole, we have already referred to the role of the full time member of the Board in
Victoria in the explanation of Board decisions to the prisoners concerned. Insofar as a
statement of the Board’s reasons would be relevant to any contemplated appeal, any
significance in the proposal depends upon whether such an appeal should be provided for
and we subsequently discuss this question. In no other respect however does the proposal
appear to effect any significant improvement in the Victorian Board’s present procedure. -

2.50 The proposal in regard to access to documents raises some serious difficulties. The
documents with which the Board will be mainly concerned are the report by the parole
officer who has interviewed the prisoner and investigated the circumstances which are likely
to exist upon his release, and any psychiatric or other medical reports which may be
relevant. In relation to the latter, it is obvious that they may contain material which in the
best interests of the prisoner himself, should not be disclosed to him. In relation to the
former, it must be recognised that the development of a satisfactory rapport between
prisoner and parole officer will materially assist the prospects of a successful parole. The
Chairman of the Board informed us that this rapport is considered so important that if in
fact a prisoner expressed dissatisfaction with a parole officer, another officer was usually
appointed. The Board should be able to rely upon reports being frankly. given and he
expressed the opinion that access by the prisoner to reports of his parole officer could lead
to such reports either being 'watered down’ so as not to damage such rapport or in fact
damaging it. The Commission itself recognised that some exceptions to this general right of
access should exist, but it considered that such exceptions should be specifically provided
for by law, and the only instance that it cited was ’a substantial ground of overriding public
policy which warranted denial of access in a particular case’. (A.L.R.C. Report, para. 338).
The resolution of that question in any particular case, unless it were committed to the
decision of the Board alone, would raise practical difficulties which it is not necessary for us
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order hpwevqr to maintai_n confidqnce in executive bodies and to guard against oppression
or unfairness in the exercise of their powers, it is sometimes desirable to provide for a right
of appeal against the dlscretlpnary decisions which they are required to make. Whether in
Fll:el cgge of }Farole it is bscl) desgable depends upon the consideration of a number of factors
Including the practicability of operating a workable system i i ’
) g y of parole which provides for

2.52. One of the first questions is that of the tribunal to which any appeal would lie. In
Victoria, where the Chairman of the Board is a Judge of the Supreme Court, it is obvious
that the Supreme Court would be the appropriate tribunal if a right of appial was instituted
and it also appears appropriate that any such appeal should lie to the Full Court and not to a
single judge. Under the Act (section 181(2)), any question of law arising before the Board
shall be decided by the Chairman alone. Appeals upon questions of law riight arise, and it
would be a very unusual course to provide for a right of appeal from one judge of the
Supreme Court to another one on a question of law, whatever the capacity may be in which
they are respectively acting. It is not unreasonable to anticipate that, if a right of appeal
existed, the great majority of prisoners who were dissatisfied with 2 decision of the Board
and who would have nothing to lose by appealing ~gainst it would in fact exercise the right.
In the year 1978-79, the report of the Parole Board shows that while 568 persons were
releaseq upon parole, 276 persons had their release upon parole deferred and 91 persons
had thelr_ parole cancelled by order of the Board. Even a prisoner who had been granted
parole might consider that some condition attached to the parole was unduly onerous and
desire to appeal against the order. The task of hearing appeals, even if a large proportion of
them w_as.frlvolous, would obviously add a tremendous burden to the work of the Full
Court, if it were the appellate tribunal, or to the general work of the Supreme Court if
app.eals.to a single judge were allowed. If the hearing of appeals took place on an adversary
basis with the examination and crossexamination of witnesses, the time and the cost
involved in dealing with them would be very great indeed.

2.53 In dealing with the proposal that prisoners should be allowed access to materiai before
the Board (para. 2.50 supra) we have already referred to the dangers which the loss of
confidentiality in regard to such material wouid involve. On an appeal it is difficult to see
how such confidentiality could be maintained and the same dangers would exist. We have
also referred to the practical problems which would be involved if prisoners had a right to
-appear before the Board when their parole was being considered. (para. 2.48 supra). If they
were to have such a right of appearance before an appellate tribunal on an appeal, problems

of a similar type would arise.
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2.54 The practical considerations to which WE;; h;‘VE{l e(xjclverttercli’ii1 eir:1 1?::n ;géglg?; ;n:lrl,(;e ;tl
ndesi i i 1 to the Full Court. of
undesirable to provide for a right of appea . : e O Py
i Su Court also has undesirable features.
to a single udge Of 1 oved, 1 i v position of an appeal from a Board
.cal difficulties involved, the unsatisfactory po
E(r)?l(gﬁ?ng of a Supreme Court Judge and other e)g)erlenc%d memb;a;sbt: ggg;%eios?varietemz
itti ' -cated. Such a position wou .
Court Judge sitting alone would be crea : positio ; ¢ DouR e e tho
i ities of the respective tribunals, and wou . '
comparison Bet e tely cor isi hich an appellate procedure should provide.
confidence of an ultimately correct decision which an ppellate o o Db
ituti toria is in itself designed to reduce :
The constitution of the Parole Board in Vic S in 1 S
i i hich in the case of some othe C
lv occurrence of those circumstances w .
{)l:)edilclal;%;,ve suggested the desirability of an appeal paqcfe(}:lluret:l:lxg;iof\;tert,othlfa%aga‘l;élggi (())If
i i i laints and if he :
the full-time member to investigate complaints e o B Meepated (o give fo
idered by the Baord, and the consxdcrfitlon which ! ,
fgtct%?:lcizrceivec}i, from prisoners, their relatives or their representatiyes afford further

i i injustice.
safeguards against possible injus . . '
2 55g In our opinion, for these reasons, it is not practicable to incorporate a sahsfac;ory
ai)pellate procedure into the parole system in Victoria, and the absence of such a procedure

is not likely to result in any substantial injustice. Insofar, however, as any potentiality for

unfairness resuits from the absence of an appeal procedure, it is a matter to be taken into

account in deterriining whether the parole system should be retained.

F. Summary and Conclusion

to the parole system upon which the
t its recommendation that the system
liar to the Federal system of
le system in Victoria. In the

2.56 We have now examined the various objections
Australian Law Reform Commission relies to suppor
should be abolished, apart from objections which are pecu
parole and which are not relevant to an assessment of the paro
course of that examination we have concluded—

j ich is inherent under the parole
element of uncertainty as to release, \_7(th . ur
@ gésltteﬁeis ot in Victoria a matter of major significance In determining whether the
’ i to 2.35);
tem should be retained (paras. 2.32 5o
(b) ?c%,lsat the difficulty of predicting future conduct exists in regard to manyt acfcc:ggig
criminal procedures and is not a sufficient reason for the abandonment o
cedures (paras. 2.36 to 2.37); . .
(c) glr;t the extégt of any public dissatisfaction w1t‘1; the g.ystq;n off Ii?sroorlleerzré% ;t;et
i justifi inst it by a minority of p
tence of any unjustified resentment agains .
?l‘)l( 1ifictoria conztitute a significant objection to the retention of the system, (paras.
41 to 2.43); and . ' .
(d) %hlgt the proc)edure of the Adult Parole Board does mvol\]/e sa:nel igﬁtgxf'e: C\nglg};);rz
i irly against a prisoner, namely, ihe :
D o material i ly, the lack of a right to appear
i ¢ to material upon which the Board may rely, i .
g;l:gr;)ee represented bg,fore the Board when his parole; is }:mdgr c%nmglc;rtatiltolils, a;r:)c:
i inst a decision of the Board;
the lack of a right of appeal agains _ e Boar L t
i imi till maintain a workable an
a ble to eliminate those features .and_ S itain I
Is?;;lizg:ciory system of parole; but that in Victoria the constitution 'fmd the practice
of the Board are likely to reduce considerably the danger of unfairness occurring

(paras. 2.44 to 2.55).
ini ions that any case for the
is i opinion only upon the last of these cqnclqsxons
ﬁi)sglitli;rlisc:fn tl?eu ;arl())le systemyin Victoria could rest. Against it must be set the ?gd(;]zl:;eg
benefits which the system confers both upon the great majority of the prisoners tow

( i i i h in paragraphs
i aunity. We have examind those benefits at lengt |
;P&h?; 3?2(16l;%?)r\l/etfxﬁtcgzgtainsyboth the punitive and the deterrent aspects of sentencing,
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but jt also gives a prisoner the opportunity to mitigate his punishment by subsequent good
conduct in the community. It enables him during the period of parole to maintain his
family, to preserve his family life and to re- establish himseif in the community both as a
citizen and a wage earner. It affords the opportunity for his rehabilitation to be assisted by
the guidance and help of a parole officer. It is far less expensive to the State than the cost of
maintaining the prisoner in gaol; it may well remove the burden from the State of providing
for his indigent dependants; and by reducing the daily gaol population it may well save the
enormous capital cost of providing additional gaol accommodation. The parole system
when properly operated is in our opinion one of the most humane and inexpensive
procedures available in a corrective system, and its value is demonstrated by the very high
proportion of successful paroles which the Victorian statistics establish. In any system of
penal administration, the possibility of some injustice in individual cases cannot be
eliminated, but, in our opinion, in Victoria the benefits of the parole system so far outweigh
the dangers of such injustice occurring that the system should undoubtedly be retained.

We therefore recommend that the sysitem of adult parole be retained in Victoria as an integral
part of the sentencing process.

2.58 At a late stage in the deliberations of the Committee, a review of parole in England
and Wales, which had been prepared by the Home Office and dated May 1981, was brought
to our attention.” In a number of significant respects, the system of parole in England
differs from that in Victoria and caution must be observed in drawing analogies between
them. The English review is however factual and objective, presenting arguments for
different views and only expressing conclusions when they appear to be beyond controversy
on the facts set out. Many of the facts set out and the submissions canvassed are relevant to
the matters we have discussed in relation to parole in Victoria. For example, in relation to
the question of the abolition of parole, (paragraphs 49-52), the review points out the
benefits which would be lost if parole were abolished and the facts upon which it relies are
similar to those upon which we have relied in coming to our conclusion. It indeed sets out a
further significant fact, namely that the most recent analyses of reconviction statistics in
England indicated that those released on parole, having been sentenced to over four years
imprisonment, had better reconviction records that those not granted parole. Similar
analyses have not been made in Victoria but there appears to be no logical basis for
suggesting that if they were made a similar favourable tendency would not be observed. The
review also discusses (in paragraphs 67-83) the question of grafting some aspects of judicial
process onto the basically administrative process by which release upon parole is presently
determined. It indicates, as we have done, the practical difficulties which would arise and
the not unlikely result that the disadvantages which would follow from any such process
would outweigh any advantages obtained. We do not intend to discuss the various aspects
of the review in detail, but it does make clear that in England, when the parole system was
introduced in 1968, its nature as an essentially administrative process was asserted and has
been so maintained up to the present time.

2.59 In paragraph S5 of the review it is stated ‘Parole has proved one of the more
imaginative and successful developments in modern penal practice.® That is our own
opinion in relation to parole in Victoria. Despite the differences between the systems in
England and Victoria, they both fundamentally rely upon the concept of part of a sentence
of imprisonment being suspended during a period of conditional release under supervision,
and in each country the system is administered by executive process. It is comforting
therefore to find this opinion expressed so recently by the Home Office after a review of the
working of the system in England and Wales since the parole provisions of the Criminal
Justice Act 1967 came into force. :

9. Review of Parole in England and Wales, Home Office, May 1981.
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"+ Lestrictive. The proviso permits the Court to adopt this course

3 Possible Modifications of the Victorian System

3.1 We have examined a number of pos‘sible modifications of the Victoriail system 2§easdtl}111;
p'arole with a view to determining whether improvements ﬁn b;aucraifigic;::iccl,.lrni ;o:;x; ec ses the
i tem in another : ]
ined formed a part of a parole system in . sdi
r;a;tae rcli)t(f(lzrlrslm of that parole system; but the examination was not limited tot thosvf’: ;\J;'l(; \t;)ép:g
0‘?a cases. It is not mecessary in this Report to discuss _each of the ’ﬁ]at el;; e have 80
e;(amineﬁ but some of them in our opinion warrant specific comment. 1hesec.

conveniently discussed under the following headings:

a) Eligibility for parole. _

%b)) Stagndard statutory non-parole periods.

(c) Combined effect of parole and remissions.

d) Supervision during parole.

%eg Cl;epdit for time on parole if parole cancelled.
(f) Parole during life sentences.

(g) Guidelines for parole.

(h) Automatic parole on short sentences.

A. Eligibility for Parole

. . .. m in
3.2 In Victoria a prisoner is eligible for adultdparole ﬁf the’:r gglg(t) élr):e;sai Ii];ltr}lll;lléll:ln it:irmum
’ . . . m‘ O, %
ntence of imprisonment imposed upon . . imum
i:igf fft t(;feasseitence is 1esslzhan twelve months; it may do so if the sentence is less tha

years but not less than twelve months; it shall do so if the sentence 1S not less than two years,

inappropriate. (section 190).

i i imprisonment, we
3.3 In the case of an offender whose offence is serious enough to warrant impriso ,

agree with the general framework as to eligibility which the law so provides. Short terms of

1 3 - . -Onal
adult parole are of little practical value and would sej,ldo;n ]%S}:lfys e(t:ltliz naglcg:; onal
dminigtra'tive burden they would impose upon the par‘ole serylci. tﬁ oo e e
a ides that any minimum term fixed shall be at lez.ist. six months ess '. a the termm o eed
p;g:gnce In view of the extent to which a sentence 1S I the fvast ma]loqtytcl)l eczase reducec
; ‘ is Ii i r parole 1n
issi it i there is little effective scope 10T P _

by re O i clear 8 i inimum term if the sentence 18 for twelve
discretion of the Court to fix a minim ; ve

s;g;igcs:e; rlrgfre is likely to be sufficient to provide for any case wherg parole may be

value.

. . . 0
3.4 We consider however that the terms of the proviso, vtvlluch agr?ltt\f/ (;h;,e(al;)surzti rt: f;,]fcrlill ;
o . nce is not less S, ‘
from fixing a minimum term where the sente e i Yo, e e
. e i m
natute of the offence and the antecedents of tfht;l offender ‘rengzg tESCg:é?Egofoatlﬁllggster
i i i ession s

i iate. The conjunctive nature of this €Xpre '
t;rm lrI:aBpl?lesr(l)me judges tcj) the view that unless they find on both grogxlllds th:llirgag;h: hl:
i epor(; riate, they must fix a minimum term. It is clear that either ; e na ure o
lnf?gxll)cepor ‘tl;e antecedents of the offender’ may m seme cases lead lt19 t gsci:ggrcl usion !
orovision for parole would be inappropriate, and any doubt aboul: t lsrlf):ferred should be
?emoved There may moreover be circumstance}sl, othﬁr thfz}n td e(;se;v ete transiént here

‘ i iate; the offen

be inappropriate; for example, where : !

gigg}leegvt%ullgave the S%gterz’is soo’n as he was released, or where upon release a prisoner was

ison i i 9 at page 14.
10. Report on Parole Prison Accommodation and Leave from Prison in Western Australia, 197 p g
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likely to be deported or to be extradited to serve sentences or face charges elsewhere. It is
not possible to define exhaustively the circumstances which in a particular case would make

parole inappropriate but the Court should not be precluded from considering such
circumstances.

3.5 We therefore recommend that the proviso to section 190 of the Act be amended to provide

that the Court shall not be required to fix a minimum term if it considers that either alone or in
combination:

(@) the nature of the offence,
(b) the antecedents of the offender, and
(c) any other relevant circumstance,

renders the fixing of a minimum term inapproptriate.

B. Standard Statutory Non-parole Pei'iods

3.6 In some jurisdictions, the legislation relative to parole either provides that the
non-parole period or minimum term shall be a fixed proportion of the sentence or requires
that a minimum term to be fixed by the Court shall be not less than a certain proportion of
the sentence. In some cases the Court is permitted to depart from the proportion so fixed if
it states its reasons for so doing. In our opinion any legislation to fix the length of a
minimum term by reference to a proportion of the sentence would be undesirable in
Victoria. The sentences affected would vary from as short as twelve months to as long as
twenty years or more, and what might be a reasonable non-parole proportion of a sentence
in the lower range might warrant quite serious criticism if applied to a sentence in the higher
range. Even if the Court were given a discretion to depart from the proportion so fixed, a
statutory proportion which in terms applied to sentences of any length could hardly be

departed from on the ground that it was inappropriate for a sentence of the length in fact
imposed. g

3.7 Presumably such a provision is intended to achieve two results, firstly, to promote
consistency in the fixing of minimum terms, and secondly, to guard against the adoption of
a course which appears to be not uncommon in some jurisdictions, namely, the imposition
of a head sentence which is far longer than the circumstances in the particular case would
seem to warrant and then the fixing of a minimum term which is so much shorter than the
head sentence that it is impossible to find any reasonable relationship between the two.
Insofar as the first of these objectives is intended, it is a mistake to confuse uniformity with
consistency. Consistency involves a due weighing up of all the circumstances, beth similar
and dissimilar, which may exist in a number of cases. The application to all such cases of a
uniform rule which has no regard to the dissimilarities which may exist, is much more likely
to create inconsistency. We think the provision would have much more value in regard to
the second objective, and if in Victoria experience had shown a tendency on the part of the

Courts to develop what we regard as the objectionable practice to which we have referred,

we might well have favored some statutory curb upon such tendency. We have already

referred to the firm line which the Full Court in Victoria has laid down as to the imposition

of a head sentence which is appropriate to the actual circumstances of the crime committed

and of the offender who commiitted it, (para. 2.7 supra), and the analysis which was made of
minimum terms as a proportion of the terms of imprisonment imposed (para. 2.8 supra)
showed no evidence of such a tendency developing.

3.8 In these circumstances we consider that the.statutory prescription of a minimum term is

unnecessary and could lead to unsatisfactory results. The Court has the opportunity to be
fully informed as to the precise circumstances of the offence and of the offender. It has
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determined the sentence which it is appropriate to impose, and its determination of the
minimum period which the offender will be required to serve in custody under that sentence
is far more likely to be appropriate in the circumstances than any period which is
determined by the application of an arbitrary rule. If it errs, its decision is subject to appeal
by either the offender or the Crown.

3.9 In order to illustrate the different problems which may exist in different jurisdictions,
we conclude this section with an interesting comparison between certain New South Wales
statistics quoted in the Muir Report!! and Victorian statistics derived from the analysis set
out in Schedule Three. Both sets of statistics relate to the non-parole or minimum term as a
percentage of the sentence imposed. The New South Wales statistics relate to the non-
parole periods of prisoners released on parole between 1974 and 1977, and the Victorian
statistics to the minimum terms of prisoners sentenced in 1980, but despite these differences
and the relatively short term covered by the Victorian figures, the statistics appear to
indicate a marked difference during the respective periods between the practices of the
Courts in the two States. In New South Wales in 1977, the percentage of prisoners so
released whose non-parole period was less than 30% of the sentence was 31.4 per cent; in
Victoria the percentage of prisoners sentenced with a similar minimum term was 3.1 per
cent. In New South Wales, the percentage of prisoners released with a non-parole period of
less than 50% of the sentence was 76 per cent; in Victoria the percentage of prisoners
sentenced with a similar minimum term was 16.6 per cent. One of the factors which
influenced the Muir Committee to recommend a statutory non-parole period (albeit with a
discretion in the Court to specify a non-parole period of greater or less duration)'was the
problem flowing from the disparity between aggregate sentence and non-parole period. The
figures in Victoria indicate that in this State that problem is greatly reduced.

C. Combined Effect of Parole and Remissions

3.10 By section 203 of the Act, the Governor in Council is empowered to make regulations
for or with respect to (inter alia) the mitigation or remission of any sentence of
imprisonment (including any sentence in respect of which a minimum term is fixed and t!le
minimum term thereof) as an incentive to or reward either for good conduct or for special
industry in the performance of any work or labour allotted to an offender whilst he is
imprisoned under such sentence. In Part XIII of Division III of the Regulations, Regulation
97D provides that in respect of any sentence, including any sentence in respect of which a
minimum term is fixed and the minimum term thereof, the Director-General may grant
remission not exceeding fifteen days for each complete calendar month of the sentence
actually served, with pro rata remission for portion of a calendar month.

3.11 As section 203 states, the purpose of the grant of remissions is to act as an incentive to
or reward for good conduct or special industry whilst the prisoner is imprisoned under his
sentence. They are an obvious aid to prisoner management and it is fair that the prisoner
should be rewarded for such good conduct or special industry. In relation to the sentence
under which he has been imprisoned, whether or not he was made eligible for parole under
that sentence, remissions in our opinion should continue to be available, based upon his
conduct whilst imprisoned. The problem which arises is whether they should be available
upon the minimum term and, if so, at what rate.

3.12 When a prisoner has been made eligible for parole, the hope of gaining such parole as
early as possible should itself operate as an incentive to good conduct. We have already said
that in practice the Parole Board does not attach much weight to prison behaviour in
determining whether a prisoner should be released upon parole, but that is largely because

11. Report of the Committee Appointed to Review the Parole of Prisoners Act (N.S.W.) 1979,
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remiss.ions are at the present time granted upon minimum terms and i i
remissions as a result of unsatisfactory behagiour will in itself delal; tlfgilig lll::otnov%?lliglf ‘tll:}e]
prisoner will become eligible for parole. To further delay parole because of such behaviour
would appear to be a second penalty exacted for the same fault. If however remissions were
not granted upon minimum terms, this consideration would have less weight and conduct in
prison might assume a greater significance in determining the date of release upon parole
On the other hapd, if remissions were granted only upon the head sentence, the only
benef1§ that a prisoner who was released upon parole would gain from them w’ould be Z
reduct}on of h.lS parole period or, if his parole was cancelled, a reduction of the sentence
that stil} remained to be served. To a prisoner who was still serving a minimum period and
who was hoping for parole, that benefit would appear to be remote and would add very

little to the hope of early release as an incentive to ‘
! : re € to good conduct. On the whole i
that the immediate benefit which a prisoner i i i reagin

3.13 The present scale of remissions does however warrant careful examination. Under the
present regulations. the maximum remissions which may be granted to a prisoner, both
?

upon b P S .
. upon s sentence - upon his minimum term, amount to one-third of the periods

consider that in general the sentences imposed by Courts are longer than are necessary to
safeguard the community. It is not however significantly out of line with the scale applie)(; in
a number of other jurisdictions; it has been in force in Victoria for a number of years; and as
1t 1s impossible to detqrmine on objective grounds the scale which would both prodilce the

3.14 In relation to minimum terms however, the application of the same generous rate of
remissions does create a problem. We have already referred (in para. 2.41) to the possibility
of adverse public reaction when a prisoner, by the combined effect of parole and
remissions, is released a considerable time before the length of the sentence which the
Court has considered appropriate to the offence has elapsed. The length of that time will of
course materially depend upon the margin which the Court itself has fixed between the
minimum term and the sentence pronounced, but the greater the remissions allowed on the
minimum term, the greater the discrepancy will appear to be between the sentence
pronounced and the time the prisoner is requirzd to be kept in custody. There is however at
least one practical advantage which results from the same rate of remissions being applied
to both sentence and minimum term. A detailed examination of the sentences imposed in
Victoria during the period covered by the analysis in Schedule Three, showed that in more
than one third of the cases, the minimum term fixed was at least two-thirds of the effective
sentence imposed. The maximum remissions available on the effective sentence would
reduce its length by one-third. Therefore in these cases the sentence imposed upon a
prisoner who had been granted such remissions would itself have expired either at or before
the time he had completed the service of the minimum term fixed by the Court. The grant
of remissions upon the minimum term at the same rate as those available on the sentence
prevents the occurrence of such anomalies.
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3.15 Despite the danger which exists of an adverse public reaction to the apparent leniency
extended to a prisoner by the combined effect of parole and remissions, we do not consider
that, at the present time and under the present circumstances, the remissions available
either upon the sentence or the minimum term should be reduced. The rulings of the Full
Court as to the principles to be applied in the determination of the sentence and the practice
of the Courts in Victoria to fix minimum terms which are generally much higher in relation
to the sentences imposed than those which we have noted in other jurisdictions, both tend
to limit the degree to which any such adverse public reaction is likely to assume significnt
proportions. Moreover, the present scale of remissions upon both sentence and minimum
term has existed for a number of years, and to remove or to reduce substantially a privilege
which has existed for some time, in the absence of any new factor arising which would
justify that course, would be bound to generate a high level of resentment and discontent
among prisoners. Even if the privilege should not initially have been granted, we know of
no new factor which could now be relied upon to justify its removal.

D. Supervision During Parole

3.16 By section 195(3) of the Act, a peison who is released on parole by order of the Adult
Parole Board shall during the period from his release until the expiration of his term of
imprisonment (which is called the “parole period) be under the supervision of a parole
officer. In this section of the Report we deal with certain considerations relative to such
supervision, insofar as they apply to the ordinary case where a Court under section 190 of
the Act has made a prisoner eligible for release upon parole.

3.17 The supervision which the Act directs is obviously desirable, both to enable the Board
to be informed of any conduct by the parolee which either breaches his parole or places it in
jeopardy, and to assist the parolee by guidance and advice. The desirable intensity of such
supervision will no doubt vary in different cases, particularly in the later stages of a long
parole, but unless supervision is maintained to the degree desirable in each case, efficiency
of the parole service will suffer and it will attract legitimate criticism. The maintenance of
adequate supervision depends not only upon the quality of the pazole officers but also upon
the size of the case load which they are required to carry. That case load depends upon the
number of parole officers available, and is greatly increased at the present time because
parole officers are also required to act as probation officers under the Crimes Act.

3.18 The supervision exercised over probaticners and, to a lesser degree, that exercised
over parolees, has for some time been the subject of strong criticism in Victoria. We do not
intend to embark upon an examination of the validity of such criticism, but there can be
little doubt that insofar as it is justified, it largely results from a shortage of personnel in the
parole and probation staff of the Department. The Government must of course itself
decide, having regard to the number of competing claims which have to be met from the
funds available, the extent to which additional finance can be allotted to any particular
service. We will merely observe that an efficient probation and parole service, with its
potentiality to reduce the substantial financial burden of providing custodial
accommodation for offenders, is likely to be economically justifiable. There are however
certain measures which we have considered to alleviate the shortage of staff and to assist in

making a desirable degree of supervision practicable.

3.19 The first of these measures relates to the use of honorary probation and parole
officers. Before the introduction of the Penal Reform Act 1956, the Courts made
considerable use of honorary probation officers to supervise offenders who had been
released upon common law bonds or otherwise. With the altered penal structure which was
introduced by that Act and later legislation, a bedy of stipendiary probation and parole
officers was established. Provision still existed in the legislation for the appointment by the

i
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established between an offender and a i i
vee _ probation officer, and the offend
Zubseguent conviction, is eventl_lally to be released on parole, there is often annag‘r/ianiteer tg
t lf gained by his former probation officer being appointed as his parole officer. In ger%eral
erefore, probation officers should be eligible for appointment as parole 6fficers

3.20 We therefore recommend:

(a) that the legislation be amended to enable hon 7
: ame: orary parole officers, as well
" hhonorary probation officers, to be appointed by the Governoifin Cognc;})'e ana;
(b) that greater use be made by the Department of Community Welfare Services 0}‘ both
honorary probation officers and honorary parole officers.

3.21 A further proposal considered related to the length i isi
February 1981, the Director—GeneraI referred to theg Coonfngli?tg: I;O(Ij)r?)fpzl;gf rfvol:nzxrflﬁ'llr;
support had been given at a meeting of Correctional Administrators and which »\lf(:as
expressed as follows:- ‘that a parole disposition could be discharged if the Parole Board
behe.ved that a parolee had made a sa.tisfactory adjustment and that supervision or the le ral
;fl:)c(l)l:lltreg?glt:ev:evrveit?}o ‘llgggelro ?lppropnlate‘. "Ijhz Ac(ljministrators were particularly concerngcd
_ g parole periods, durin i i
substantial psychological burden and dlt)lring the who%e“cl)};l?hﬁz?lr(ife;oggl; Oflzliiteltute' .
S€rious consequences as the result of even a minor infringement. auite

3.22 The proposal raised two aspects i.e. (a) a relaxati i

prog €. axation of the supervisor i S
ohf the legislation or of the parole order made by the Board and (b)pa defac%lor?grlrlllirs:;grelné;
the sentence from the time that the parole disposition was discharged.

3.23 The Committee considered that it is and sho

_ ! uld be the duty of the Parole B
§mplemer_1t the seatence imposed by the Court and not to vary thatysentence. If tlfe seoliitrecilct:(e)
1s to be varied, it should only be dox}e by the Governor in Council in the exercise of the

gdiustment, some value’ might still be derived, particularly from the point of view of
e_e;rencg, by his femaining upon parole during the remainder of his sentence. In the
;)epri?éﬁ:eo st]?e %ommlltteg, the exeémse of the Royal prerogative to remit the balance of his
ould only be considered in very special circumstances -
! €.g8. upon
recommendatlon. of the Parole Board_ when the Board is satisfied that the paroglee hI:is m;g:
a satisfactory adjustment and that his continuance on parole is likely to have substantial

3.24 The question of the extent of supervision during a lon i i

matter for the Parole Board to determine. The Direcgtor-Gegngfardl(l?gfgfgzlc‘loiﬁésél:rzlvri‘gar c
that the framgwork of parole supervision had already been revised because of the shortace
of personnel in the Department, and that prisorers are now graded in terms of communi%e
rlslg, only those whp were deemed to require close supervision being so supervised Thy
variation of supervisory requirements during a long period of parole is already wi*"i'n the
power of the Board under section 197(1)(a) of the Act and as long as some mea;;ure oef:
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supervision by a parole officer is required in the order of the Board, the provisions of

section 195(3) of the Act are complied with. The Board is the appropriate body to

determine the degree of supervision desirable from time to time in particular cases, and as it

has the power to do so, no recommendation by us on this aspect of the proposal is
necessary.
in regard to the proposal raised by the Correctional

3.25 We therefore recommend, i
Administrators for the discharge of parole, that:

(a) any variation in the sentence imposed by a Court should only be effected by the

Governor in Council in the exercise of the Royal prerogative of mercy; and

(b) that the exercise of such prerogative to discharge a prisoner from parole and to remit
' very special circumstances,

the balance of his sentence should only be considered in
e.g. upon the recommendation of the Parole Board when the Board is satisfied that

the parolee has made a satisfactory adjustment and that his continuance on parole is
likely to have substantial detrimental effects upon him either psychologically or in an
unreasonable restriction of his future freedom of movement.

E. Credit for Time on Parole if Parole Cancelled

resent law, when parole is cancelled either automaticaily by conviction or
by order of the Board, the parolee is liable to serve the whole of the unexpired portion of
his sentence as at the date of his release upon parole. He does not however lose the benefit
f sentence which he may have gained while in prison prior to release or

of any remissions 0
¢ cancellation of his parole. Tt has been suggested that the law

which he may gain afte
operates harshly on a prisoner, particularly if he has spent a considerable time on parole

without proven misbehaviour, and that some credit should be given to him on his sentence
in respect of the time spent on parole.

3.26 Under thep

3.27 The danger of cancellation of parole with the consequent liability to serve the

remainder of the sentence in gaol is the main deterrent which the systemn of parole provides

against unsatisfactory conduct by a parolee. Any significant reduction in the effectiveness of

such a deterrent would seriously diminish the value of the system as an acceptable penal
measure. Some flexibility in the present law to allow for hard cases could however in our
opinion be introduced without any serious reduction in deterrence. The Board of course at
the present time has the power to release a prisoner again on parole at any time after a
former parole has been cancelled (subject to any limitations resulting from any further

sentence imposed upon him) and in determining the date when it will again release him, it
will no doubt have reg

ard to his conduct during the period he was on parole. Whenever he
is reparoled however, he will still remain liable to serve the balance of the sentence which
then remains unserved, and as

far as the length of his sentence is concerned he will have
gained no benefit from his good behaviour during any length of tim

e whilst released upon
his former parole. The only way in which he could be given any such benefit would be by
some remission of the sentence.

3.28 It has been suggested that the whole of the time spent by a prisoner on parole between
his release and the commission of any act which constituted a breach of his parole should
count as part of the time served under the sentence. Where a prisoner successfully
completes his parole without it having been cancelled by the Board and without committing
an offence which results in automatic cancellation, the time spent on parole is regarded as
time served under the sentence, by virtue of section 196 of the Act. It does not however
follow that a prisoner who has failed to complete his parole satisfactorily should be similarly
rewarded, and to do so would in our opinion considerably reduce the effectiveness of the

present sanction against a breach of parole.
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3.29 A majority of the Committee does not ider i
29 4 _ ! consider it is desirable to

"l;‘herel\g?) :l cgog:llliltla by w;?ch the credit to be received by the prisonelrec;i g:dc?ll:l?lui 30
shoetty atiee TS e jlilstl ication for any credit to be given to a parolee who had offe:acle d
ervision 55 8 giasago e .comrr'lenced, and a parolee is not under the sz;me de ren E':f
Forihe porposs é)f thener is, which enables the conduct of the latter to be regularl a%sei 0d
o the purpose of the égran_t1 of remissions. Ip our opinion, wherever parole is cangelled iﬁ
parolecs conduet dur r?nilh er wh'ether having rqgard to the time spent on parole an(i the
parolec’s concuct dus 15 at }{Jenod, any reduction in the time yet to be served under the
o5 e o et nted. 2 st\ge ave already said in the previous section of this Report (pa ;
riroreed by the Caurt fl‘ ] at the Board itself should have the power to vary the senferfa'
e oo, art. thea§3 losaarldnzitltl% the re§ponsibility for which should rest with tl(;:
remission of the sentence should be ‘grgrrl(t)gc? Hly recommend (o the Governor that some
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0 We therefore recommend that when parole is cancelled, either by the order of the Board |
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F. Parole During Life Sentence

3.31 Until the abolition of capital i i i
' il ] tio capi pumshrnent in 1975, life sen i
gﬁé; ;?Oglzglmcacl) Iillcrlnm?igtrsnon in Victoria for very many ye:ars.t %Ellf: SEI;ZCCIu%:Zego‘:JerX lhltlﬂe
oecasic hadyhad nou ed death sentences to sentences of imprisonment for life Ill)fllt tla'lld
Coarts had subs‘tiltjl?twsrfto impose such sentences. The Crimes (Capital Offences) A ‘
273 however Subst offe dor, the penalty of death the mandatory penalty of imprison ot
for the torm of the. Aen er’s natural life in the case of a person convicted of treas T or
CHULTS (o6 v 1532? :}a:m; into force, many persons have been so sentenced Inolr% v
Act 1970 relating to thg fiiinlgmcgo:rtrnhiili?ntgr?lt t:;er the(ri{ cll) ot oy e Social'Welfa:é
Act | ; m did not appl
priggxig;lr‘:vlﬁgti sz; gg;clttermdof a person’s natural life. The questirt))ll)} yoft 0th: :gllétaesrcleczfo'f
prisoner who s $o e enced therefore under the present law rests entirely u ive
e of the Royal prerogative of mercy Y upon exeautive

3.32 The prescripti
ption of a mandatory life sent f i
252 phe b y life sentence for the crimes of mu
and the ¢ irrllszgtcl;n:ag:t?ﬁg/zgp}f)rr%gn .tl:e tCourt to the Executive of the i‘i:;)sggbtiﬁ?sag
j ‘ riate term of impri i
determi . : erm prisonment which t
suffer s, I?g Eaet}iefte whltch requires examination. At the present timehilg\if::}g e
considering the evse? enlce in the context of parole, and as it is probablé that evr’ ?e ore
o fof e gg ual yfm the present law and the life sentence is no’lonm‘::l these
mes of murder and treason, it will remain as the maximumgsénina ‘
ence

S t g the

G . . X
overnor, in all cases in which he was authorised on behalf of Her Majesty to extend m
ercy

*to any ff nder undel‘ sentence Of de t 0 d() l) C(Hl(l“l()l[ ”la‘ S]I(:h ()“e[l(le]‘ he
: o ol1e a h, t SO upon iti
? 3

| \\_minimum term during which the offender should not be eligible to be released on parol
e.
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of life imprisonment, there was no difficulty created in the application of the parole system
to the substituted sentence. It had been converted to the equivalent of a sentence of the
Court; the prisoner thereafter was sentenced to a fixed term of imprisonment, and, if a
minimum term had been fixed, he was eligible for parole after he had served the minimum

term, in the same way as any other prisoner so sentenced.

3.34 Both section 496 and section 497 of the Crimes Act were however repealed when the
Act was amended to substitute imprisonment for life for the penalty of death, and no
comparable power to convert a sentence of imprisonment for life into a sentence of
imprisonment for a term of years was enacted. The Royal prerogative of mercy is not of
course affected (see section 505 of the Crimes Act) and as we have already said the prisoner
sentenced to life imprisonment may be released in the exercise of such prerogative. If he is
so released however he still remains subject to the sentence of imprisonment for life-which
has been pronounced upon him. It is only by virtue of that sentence that any authority
would exist for him to be brought back into and held in custody should it be considered that
such action was desirable, and he would remain subject to that sentence for the rest of his
natural life, unless at some stage the balance of the sentence then remaining were remitted

by executive action.

3.35 By section 500 of the Crimes Act, the Governor in all cases in which he is authorised
on behalf of Her Majesty to extend mercy to any person under sentence of imprisonment
may do so by directing that the prisoner be released—

(a) on condition of his entering into a recognizance before a justice as thereinafter

mentioned; or
(b) on parole pursuant and subject to the provisions of the Community Welfare

Services Act 1970.

3.36 In terms, section 500 of the Crimes Act applies to any person under sentence of
imprisonment and therefore would apply to any person under sentence of imprisonment for
life. To adopt the first procedure referred to in the section, i.e. to release him upon a
recognizance entered into before a justice, would appear to be appropriate only to cases
where the time remaining to be served under the sentence was comparatively short, and
would be quite inappropriate for a prisoner under a life sentence, particularly in view of the
powers which are conferred by later sections upon Magistrates’ Courts in the case of a
prisoner who was so released. Those powers include a power to direct that a person who has
failed to observe any of the conditions of his recognizance be committed to prison for the
unexpired portion of his original term of imprisonment. The section does however enable
the prisoner to be released upon parole pursuant and subject to the provisions of the
Community Welfare Services Act and presumably it would be under this section that at the
present time the parole system would be applied to a prisoner serving a life sentence.
Although the legislation so empowers the Executive in the exercise of the Royal
prerogative of mercy to release a life prisoner upon parole, there is no legislative provision
which requires that the Executive should give consideration to this question or which
regulates the procedure to be adopted when such consideration is to be given. A procedure
to cope with this position has however in fact been approved by executive decision and
applies at the present time. Under section 188(3)(b) of the Community Welfare Services
Act 1970 the Minister has the power to require the Adult Parole Board to furnish a report
and recommendation with respect to any prisoner for the time being undergoing a sentence
of imprisonment. The approved procedure relies upon this power to initiate action by the
Parole Board. The procedure is as follows: , I
(a) The Adult Parole Board is to undertake an initial review of each case within twelve
months of the imposition of the sentence. This review is to be made in consultation
with, or on the basis of reports obtained from such persons as may be récessary.
(b) The purpose of the initial review is to enable the Board to fix a time when it will
“again review the case, and reviews thereafter take place at intervals of not longer

than five years.
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(c) gno the c()iccqsion of each review, the Board will furnish a report and
! cnmhmen a(tixgp. to the Minister, who may in his discretion, require the Board to

@ Kr 150 an additional report and recommendation at any time
) Misllllsr?é?gf ;?eclglcl)lz;rld e.\tfenwagy recéommends the release of the prisoner and the

unity Weliare Services concurs in th i
Attorney- General may recomme ¢ by the cxorcies o Hhe
nd to the Governor that, by th i
Royal prerogative, the prisoner b m5 and Condltons e
. e releas iti

be mpracied p ed upon such terms and conditions as may

gfrz)lgno?ur"iggggon the present l_egis.lativ.e and executive provision for the release upon
pr Is sentenced to life imprisonment is unsatisfactory in several respects—
(a) g)] lt)léeoflgzti l{)flzgcsl,) (Elrlletrlle is no etlfiequ;ltﬁ provision to enable the opinion of the Court
' . PN e question of the release of the prisoner. In ini i
IS a serious omission in the case of a crime the senter which is mandaions
ntence for which is mandato
éltllilfcéuigmhpbr(i)stgnl;urdter and btreason are crimes which are so serious that a senttenrcyé
ent may be warranted, they are crimes in whij
; 1 » the ch the degree
$Z$Ll?r%?ydiaan01§ed n:iayi t\)fary substantially in different cases: murdger fc())rf
) nge irom deliberate cold blooded killing i i i
selfish ends to a killing which result ion £ the victim, T Lrely
ish er s from compassion to the victim. Th
nino 1 H . ’ . e
ggg;;:;t;;igefjgdeptt. alﬁhont.y who has had the opportunity of assessing botlxln t(l)xsg
mitigating circumstances in a particular i ial j
Normally in a criminal case wh j b wer o dotorn Judge.
ere the judge has the power to d i
| _ eterm
appropriate sentence, his assessment of those circumstances is reﬂected"l;e 3:2
sen:ence Imposed and the munimum term (if any) fixed by him, but wherc}al the
:gnr :flllgcetésél mIaIl]ntdliltory and no minimum term can be fixed, that assessment is not
. €se circumstances the desirability of consultati i
before 5 dusipese ci y sultation with the Court
portant as that of the release of a prisoner
C1sion as im . who ha
®) s:ntenceéi to hfe imprisonment by Parliamentary direction is manifest. > been
nosrici?llilm l?nlisiletleaCtor}l; fe;turde of the present position, arising from the fact that
Im can be fixed in relation to a life sentence, is th i
mir : , at the ordin
ifflllil]l:silglrlljsri:g flegzltecx;ce w:n[;:h can be dgranted to a prisoner in respect of his condzcr:i'
| ot be granted to a prisoner serving a life sent
ence. T
ﬁ:bv1t(;1u§ly gannot be granted upon the sentence itself, as by its very nature hiet)sl
ngth s indeterminate, and in the absence of a specified minimum term there is no
part of the sentence upon which they could operate.
(c) Ab third }lllnsat1§factory feature of the present position is, as we have pointed out
above, that a life sentence prisoner who is released upon parole remains subject to

.

convicted of murder to life imprisonment, the Court mi i

. ofr R might at the same t
plerlod t\;’hlch 1t recommended to the Secretary of State as the minimum peeri(l)lelivl(ljiiﬁz;;eoﬂllg
fe?]lzlsi:edefg::e I—tIhe offsendert was released on license (section 1(2)). The same Act by sectiol; 2

. ome osecretary to consult both the Lord Chief Justice and ial j i
%\;a;izbé?()i beiore. atutéxor%sing release on license. When the 1965 Act \:gs ;gssgdlatlhjeugi‘;o(llef

not exist, but it is stated by the Advisory C ilo in i
di y Council on the Penal Syst

Report™® that the Home Secretary can release a life sentence prisoneyrS z?lllxlrnilftshleg 71§

12, Home Office: ‘Sent i ¢ : ;
1978, para. 227, ences of Imprisonment', Report of the Advisory Council on the Penal System, February




recommended to do so by the Parole Boa.rd (though he is not boun(cil to act:peptl (téx)eg
recommendation). Any recommendation W.hlc.h the Court may make under SIeciltZIi{ 1@) &
optional and the recommendation has no binding effect upon the Executive. nommelr)ldeé
the Advisory Council stated that the power of the .Cou{t to decla;e a :elc mmended
minimum period before release had only been exercised in 8% of the ﬁ) ta_ n mber of
ccnvictions for murder.'? In view of the statutory provision for consulta 1onto rln h the
judiciary at the time of release and the inconsistency in the use of the p(;)\t;)vefr make :
declaration, at the time of sentence, of the recommended. minimum fego Aet ore ,
the Advisory Council recommended the repeal of section 1(2) of the Act.

3.39 It is unlikely nowadays that.any knowledgeal?le person would contemplate that a
prisoner sentenced to life imprisonment, unless he died unexpectedly, would in fact speng
the remainder of his life in prison. It is even more unlikely that he would in fact do so.
There is however in Victoria no statutory system whlgh prqwdes for a time to be ﬁ.x?,d when
his release could be considered; there is no provision either statutory or administrative
which requires the views of the sentencing Court to be cqnsu}ered before such release is
authorised; and there is no statutory procedure to provide in appropriate cases that a
sentence of life imprisonment could be converted into a sentence for a fixed term of years to
enable a prisoner in such cases to be freed from the liability of recall to prison during the
whole of the remainder of his life. We recognise that the Royal prerogative _of mercy shm‘xl'd
be freely exerciseable, and indeed under a system where a sentence of life imprisonment I
mandatory, whatever mitigating circumstances may exist In a particular casg . thﬁ
opportunity for its exercise is essential if a just and humane result is to be achieved in al
cases. But we consider that greater public confidence will b.e felt in a system of justice In
which the Court is given a greater opportunity to exercise its tradxt;onal function of
determining the punishment appropriate fora part}cular offence than exists at the present
time. Under the system of parole, the implementation of part o.f that traditional function 15
entrusted to the Parole Board. In our opinion, the proce;dure in the case of life sentences
should approximate more closely to the procedure prov1de;d genegally for parole in other
criminal cases and while the very nature of a sentence for life imprisonment may involve a
greater recourse to the Royal prerogative than other sentences myolve, ghat recourse
should be limited to cases where the ordinary procedures cannot be satisfactorily adopted to
meet the problems which the life sentence raises.

3.40 We consider in the first place that in all cases where a sentence of life imprisorlll{n;nt hls
'ronounced, the Court should have the power to fix a minimum term durmgdwt.lc \Laz
offender should not be eligible to be released upon parole. Such a recommenda 1ptrt1 :
made by both the Nagle Commission in New South Wales and the Mitchell Comr}r‘n 'eet }11n
South Australia. The fixing of a minimum term provuiesf a ;tatlgmgtlpoglt'i;l;nz?ghé ‘ixlld bz
i ideration of whether the b
normal course of sentencing procedure, consi : outd b
ixi h a term, the Court which has heard all the
released on parole can commence. In fixing such rm, as hed the
svi i i d indicate its own assessment of the relevanc
evidence in the particular case can make an e rel ce
itigati i . We do not suggest the adoption O
miticating or aggravating factors 1n the case st .

%r;lyglish gprovigsion \gvghich enables the Court to recommend a minimum .p‘e'nod ftfo :l}e
Executive for two reasons; firstly because such a ;ecommel'ldatlon has no b_mdn;g e1 e% 1r;
law and we intend the fixing by the Court ofa mmméutr:l per}od to h?lv:, tl:‘ )s]a(r)xtxﬁ;gsi nie ;é:e
i i i id have in regard to any :
regard to parole upon a life sentence as it would hav ny itenc
irrilpoied by Ighe CouIr)t; and secondly, because the fixing of such a mimmum penod is

13. ibid. para. 257 i ift risoners in Australia was published in
14. A very detailed research of the time actually served by life sentence prl o which was published

i i imi jally abridged v
¥ tralian Institute of Criminology, a substantially
t'u‘tyhfl:gligy 2: ?\IAZ‘}S .‘irgt:mal of Criminology (June 1976) PP 77-817. The: research shov:;gdf thz:ltta_ltrlix;)oung; Sthar‘z
mas a wid;variation between the longest and shortest periods spent in custody by different p ,
‘:verage length of detention of life sentence male prisoners was thirteen years.
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intended to facilitate a procedure for parole which can be implemented without the
Executive necessarily taking any step to exercise the Royal prerogative of mercy. We do not
however consider that the Court should be bound to fix such a minimum term in all cases of
life imprisonment. Under the proviso contained in section 190(1) of the Act, the Court is
not now required to fix a minimum term in the case of any other sentence if upon certain
grounds it considers the fixing of a minimum term is inappropriate. We have already
recommended that these grounds should be extended (see para. 3.5 supra) and whether or
not that recommendation is accepted in regard to sentences other than those of life
imprisonment, it is clear that in the case of crimes which are serious enough to incur the
liability to a life sentence, there may be circumstances in a particular case which in the
opinion of the Court may render inappropriate the fixing of a minimum term at the date of
sentencing. One such circumstance may well be the inability of the Court at the time of
sentencing to predict with any degree of confidence whether and if so when the release of
the prisoner would not constitute an unacceptable danger to the cornmunity. The fear has
sometimes been expressed that if the Court were given the power to fix minimum terms in
cases of murder and treason, the term so fixed may sometimes be far longer or far shorter
than the circumstances would eventually warrant. Insofar as any such error was apparent at
the time of sentence, the ordinary procedure of appeal, by either the prisoner or the
Attorney-General, would of course be available to correct it. Insofar as subsequent everts
or knowledge may show that an error was made, a minimum term which was too long would
not prevent the exercise of the Royal prerogative to release the prisoner on parole under
section 500 of the Crimes Act, and the time of release of the prisoner could be determined
in precisely the same way as it is now determined; and a minimum term which was too short
would not automatically result in the release of the prisoner when the term expired, as the
Parole Board would still have to decide whether parole should be granted. In making that
decision the Board would be able to take into account any such subsequent events or
knowledge. One further consequence of a minimum term being fixed by the Court would be
that the prisoner would be eligible for the normal remissions available upon minimum terms
as an inducement to and reward for satisfactory behaviour during his imprisonment.

3.41 Where the Court fixes a minimum term, we consider that, as in the case of other
sentences, the Parole Board shouid have the power to release the prisoner upon parole on
or after the expiration of the minimum term, and that the normal provisions as to parole
would then operate. Before deciding to release the prisoner, the Board would of course
consider the extent of any danger to the community which his release would involve. Where
the Court has not fixed a minimum term, the release of the prisoner upon parole would
depend, as at the present time, upon a direction by the Governor in Council (see section
500 of the Crimes Act, para. 3.35 above). In such cases the procedure which has already
been approved by executive decision, modified to incorporate consultation with the
sentencing Court in a manner similar to that laid down in England, should in our opinion be
adopted. Such consultation is in our opinion highly desirable in cases where the view of the
Court as to the minimum term to be served in custody by the particular prisoner has not
been expressed by the fixing of such a minimum term by the Court. We do not however
consider it necessary that, as in England, the consultation should be with both the trial
judge and the Chief Justice. Its purpose will in our opinion be adequately achieved if it is
provided that the consultation should be with the trial judge, if available, but, if he is not
available, with the Chief Justice. Such a procedure does not purport to limit the power to
exercise the Royal prerogative, as whatever the nature of the recommendation or advice
which may be received from either the sentencing Court or the Parole Board under it, the
Executive would still be free to exercise such prerogative. It would however ensure that, in
cases which had not already been provided for by the fixing of a minimum term by the
Court, there would be a periodic review of the question of parole and that consideration
had been given to all relevant factors before a decision was made.
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S;gflr:icebél igrggved by appropriate legislation. Where a life sentencde l?ni)onefe}gga?g?ﬁ
ionsidered suitable to be released upon pargle, eltfl_lercll)y ;?eb(;m:;te ar;3 xt; c?l ti:;o oo the
minimum term has been Iixe ' - 2, .
tfl;gorc;lz;;e;n\g:t?(r; c?f the Parole Board and after consultation l;mth cti};e ls)ené:?:;?hgiuiit;v;g
ini fixed, there are bound to be ’
the case where such a minimum term was not ) ound f0 be Casce N ererminate
i hat he should be required to remain upon such paroic 1o: ¢
:ﬁ&l gcofsslllgia: 1veeltiyaiong period. We consider therefore tha;l lef.g,llcsilzla)tlon sn?el}jar éﬁ :lffleecgi;?ai?;;
i isted in regard to the death sentence should be enacted. '
‘thltcl?dfoiglvigg ftf; whenevégr a person under a sentence of life 1mpr1sonmené was dl‘f;tzc:
io(l)ae reﬁeased upon parole, either by the Governor under section 500 of éhe . rlm;i: A
by the Adult Parole Board under section 195 of the Commélg1I:yavc&l’::§?:§in:trgg:::i0d shoulc,l
i i f imprisonment tor !
the Governor might direct that a sentence O o 8 et of the prisoner
i for the life sentence imposed, and the parole pe .
Eﬁ:&%sg;uzz?cuc{ated as if such substituted senteﬁlce llalatc'lt Q{lglnaellllifelr)liznsilrgg?;egsgpg: 3112
i T is desi that the length of such substituted s : . .
g‘rjlgjc;rg;(.)flg ;Zc(ci)?rsxlrrnae:)ri?lation by the }%arole Board and of consultation with the sentencing

Court.

3.43 We therefore recommend:

impri ] owered
(1) that when an offender is sentenced to imprisonment for life, the Court be emp

] ] ot be
but not required to fix a minimum term during which the offender shall n

gl d on parole;
(2) flilftlblfzehetz t};; Z'e(l)e;l:tehag '}ixped such a.—uinimum term, the Adult Parole Board be

mpowered under section 195 of the Act to release the prisoner on parole after the
e
minimum term has elapsed; . o erm, the Minister for
' ¢ has not fixed such a nuni ) | i
@) et t}g}el;izorLe‘rServices shall within twelve months of the llr)nposzttzho: ,Z];tﬂ:S
Commlémrg uire the Adult Parole Board under section 1.88(3)( ) th e o to
sZﬁrtzez?Ii a re?)ort and recommendation with respec}tl to the [;:ls%rzrer:',a?;;zmervals fer 10
] | mmendations with respect 0
j:zmlederinrttl:gyrj’l:oozs tcizr:;i ;Zc?ime determine but which shall not be greater than
e -
e ) -
4) {;Lvaet ybefgf:)% releasing the prisoner zndpargle un};iepra;cggalp)zr;%rtjgft I(12e)b(ébroe‘l):as(e)d
ing i port furnished unaer sub-pa oh
recommen;lznfh:,!Z;a;uyl,gr1€>[:z(r)olezc Board shall consider, in addition to any ot,fler rlel;;zeazjtc
upaoz‘::zfsart?l: extent of aﬁy danger to the communilty or to himself which the rete
m » 3 .
s le may be likely to invotve; ‘
e pr;foneevrero ?hf ‘XZuZt Paﬁole Board either determines [0 release the p}rlzggnslrl doe;:
® Zl;rto?; Z’:tder sub-paragraph (2) or recommenc[is in ,c;n% repoorrttt(j;utrl-;z;sMinister er
that he be released upon parole, it shail rep .
it;l;[;g;ag ‘;gI:hg{ies;able length of time during which such parole, if not cancelled,

should continue;
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(6) that before any prisoner who has been sentenced to life imprisonment is released
upon parole under section 500 of the Crimes Act 1958, the trial judge, or if he is not
available the Chief Justice, shall be consulted both upon the question of such release
and upon the question of the desirable length of time during which such parole, if not
cancelled, should continue; )

(7) that legislation be enacted to authorise the Governor in Council, in all cases where a
prisoner who has been sentenced to life imprisonment is released upon parole, to
substitute for the sentence of life imprisonment, a sentence of imprisonment for a
determinate period to enable the length of the parole period to be determined.

3.44 It is important to point out that our recommendations relate to the application of
parole to the life sentence, whenever the latter sentence is imposed. We have necessarily
dealt with the question of parole on the basis of the present law under which a life sentence
is the mandatory sentence for murder and treason, but the fact that we nave so dealt with it
is not to be misconstrued as an approval by us of that law. Whether or not the life sentence
should continue to be mandatory is a question which raises important aspects which go far
beyond the question of the proper provision for parole under such a sentence and which
merit separate consideration. The recent issue by the Victorian Law Reform Commissioner
of Report number 12 upon ‘Provocation and Diminished Responsibility as Defences to
Murder® and the recommendation which is made in that report that life imprisonment
should be the maximum penalty for manslaughter raises some of those aspects. Although
the present mandatory nature of the life sentence in our opinion adds force to the proposals
which we have made for parole, those proposals are not dependent upon the life sentence
continuing to be mandatory and it would be unfortunate if their implementation was
delayed until a decision was eventually made as to whether it should so continue. We have
consequently not embarked upon a discussion of this important question at this stage, and
consider that our proposals should be put into immediate effect.

3.45 Some legislative provision will clearly be necessary to give effect to some of our
proposals, although other aspects of the recommended procedure could be implemented
under the present law. We have not endeavoured to frame any necessary statutory
amendments as, if our proposals are approved, it is obviously more appropriate that the
task should be undertaken by Parliamentary Counsel. We consider however that the
procedure in regard to parole upon life sentences might be more readily understood if, insofar
as it is practicable to do so without undue repetition, it were set out in a set of provisions
specifically designed for that purpose. We recommend accordingly.

G. Guidelines for Parole

3.46 At the present time under the law of Victoria, the granting of parole to any offender sentenced
to a term of imprisonment of not less than twelve months rests upon discretionary decisions. In the
first place, the sentencing Court decides whether the offender will be eligible for parole and, if so, the
length of the minimum term to be first served. The only statutory requirements which restrict or guide
the discretion of the Court are that any minimum term fixed shall be at least six months less than the
term of the sentence and that, if the term of the sentence is not less than two years, the Court shall fix a
minimum term unless it considers that the nature of the offence and the antecedents of the offender
render the fixing of such a term inappropriate. In the second place, when the Court has decided that
an offender will be eligible for parole, the Adult Parole Board may in its discretion direct that he be
released on parole at a time which it specifies and may in its discretion cancel the parole. Its

Jurisdiction to release him is of course, limited to the period during which he is eligible for parole,
i.e., after the minimum term fixed by the Court has expired.

3.47 It has been frequently proposed that what are called ‘‘guidelines’ should be prescribed to
govern or to influence the exercise of these discretionary powers. The word *‘guidelines’’ requires
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some definition. It is not literally apt to describe a rule which ip fgct takes away a dlSCI‘CthD.Wthh it
purports to guide. We are not however engaged upon an exercise in semantics in any pedantic sense,
and we use it in the sense of any principle or rule or s_tandard Wthl.l,. whethqr mandatory or
permissive, should or may generally be applied in the making of any decmop relqtmg to parole. In
this sense, guidelines may be established in several ways. T'hey may t?e prescribed in actu.al terlr)ns l;ly
statute or by a body which is authorised by statute to pre§cr1be them. They may be prescribed by tbe
binding force of judicial decisions. If they are so prescribed they l.law? the fo_rce of law and mus} e
observed by the tribunal to which they are directed. But even a guideline which has Fhe.force of da}v
may be expressed in terms which reserve to the tribunal a power to depart from the principle state in
certain circumstances. On the other hand guidelines may bg promulgated t?y the trlpunal itself, in
which case they can be changed from time to time and do not in themselves bind the tribunal to apply

them in all cases.

3.48 A guideline which has the force of law is of course an authoritati.ve direction as to the manner in
which an otherwise discretionary power shall be exercised. But all gmdelmes, whether they have the
force of law or not, appear to have two possible advar}tages. Firstly, they may tend to prg)duge
consistency in discretionary decisions. Secondly, they mform th9se vxfho will b.e affectgd ylg ;
discretionary decision of the principles or some of the pr1nc1ples whxc!1 will or are }1ke}y to be app kxe .
in the making of that decision. On the other hand, the draftlr}g of satisfactory guidelines is a task o

considerable difficulty. The question of whether or not a particular offender s_hould be released up(;ln
parole is one which, if it is to be both fair to the offender and consistent with a due regard for the
interests of the community, requires a consideration qf a number of factorg and an ev.alugtlon off the
weight to be attached to each of such factors in the particular case. An inflexible gu@elme is t.h'ere o;e
seldom a satisfactory one, and yet in an endeavour to preserve a proper degrfee of ﬂc.:x1b1h’t}f, the
guideline may need to be expressed in such terms‘that the aim of producu}g consistency in cfiechn blS
no more nearly achieved than if no such guidelme‘ was.lald doxyn. ('Buldeh.ne.:s can be.o  va 1;3 y
indicating factors which the tribunal should consider in reaching its decisions but it is seldom

practicable for them to be so framed as to identify exhaustively every factor which is relevant. Any .-

value that they may have in promoting consistency in decision or ir} conveying informationz which is
likely to be helpful to those who are subject to such decisions, will be rec.iuced in propomon to the
degree to which the existence of any stated factor and the weight to be attributed to it depend upon a
subjective determination by the tribunal.

ision of the Court in determining whether the offender shall be §11g1ble for parole
:nff i?ssot,otltltelzerr(liie:imum term first to be served by him, we -have aquady referred (xn paragraph 3.4’6
above) to the existing statutory requirements which restrict or guide the exercise of thf:h Czurt s
discretionary power. We have already recommended (in paragraph ;5.5) an amendrpc?nt tot eh ctto
clarify and extend the statement of factors the»Cou'rt should consider in determining whet er an
offender should be eligible for parole. We have also (in pgragraghs 3.6to 3.8) expressed our pp!mﬁn
that the provision by statute of a standard non-parolc; period whlch would_elther remove or limit (tj e
discretion of the Courti to determine the length of a minimum term is undesirable. We do not consider

* that the prescription of any further guidelines for the exercise of these discretionary powers by the

Court would improve the administration of the criminal law in this State. As we have pointed out,f the
decision of the Court is subject to appeal by either the offend.er or the Crown; in the case oAar:
offender convicted by the Supreme or County Court, ur_lder SCC,tIODS 567 or 567A. of the Cnrrjresf lf

195:8, and in the case of an offender convicted by a Magistrates Cpurt, under sections 73 or 74 of the
Magistrates’ Court Act 1971. As to eligibility for parole, the onus is already pl‘aced upon the Court tlo
make th* offender so eligible, if the sentence is for two years or more, unles's it considers that parole
is inapﬁxbpriate. As to the length of the minimum term, the proper term will depenfl upon so m;m);
diverse circumstances that in our view it would be 1mprac.t1cabl'e to frame any guideline or se o

guidelines which would adequately encompass all the considerations which wc'mld.be relevant.to its
determination. To select any one such consideration and to Rromulgate a guxdehpe copcemu}x}g 115
would inevitably tend to suggest that it sho_uld carry more weight .than oth'er. consxde_rat‘loqsd\fv t}c

have not been spelt out. That risk may sometimes be warrantec_l, partwu}arly ifin a certain juris ic 1lon
experience had shown a tendency by Courts to undervaiue the importance of the particular

36

s —— i g

. oo

A, i ) o
# S e e it
O e S S U ST

consideration. For example, in some penal cedes, a criterion is laid down that an offender should not
be released upon parole at a time which would depreciate the seriousness of his crime or promote
disrespect for law. We have already said that statistics do not suggest that Courts in Victoria are
developing any dangerous tendencies in this regard which a statutory guideline may correct. In these
circumstances it is in our opinion preferable to rely upon the existence of a comprehensive appellate
Jurisdiction to develop consistency in decisions rather than to endeavour to achieve the same result by
prescribing guidelines which are necessarily flexible and therefore imprecise.

3.50 On the other hand, decisions of the Parole Board are not subject to the regulatory influence of
an appellate procedure which might tend to promote consistency. They are however decisions which
are not made by a multiplicity of authorities but which are made by the one Board, the members of
which change infrequently and who deal with a large number of cases in each year. It is inevitable
that a small body of responsible persons who deal with many cases over long periods of time will
develop criteria to assist them in arriving at their decisions, and the decisions of such a Board are far
more likely to be consistent than the decisions of a number of diverse tribunals. In the absence of any
credible evidence of inconsistency in the decisions of the Board, we do not consider that the aim of
consistency requires the prescription of guidelines imposed upon it to achieve that result. But in one
respect the promulgation of the criteria which the Board applies in arriving at its decisions would
have significant value. It is frequently asserted that, under the present procedure, an offender is

unaware of what those criteria are, and, whether or not this ignorance is as widespread as it is asserted
to be, it is desirable that steps should be taken to meet the criticism. We have already referred to the

duty of the full time member of the Board to explain its decisions to those who are affected by them,

but such an explanation after the decision has been made is no help to the offender who is awaiting the

decision. We have also referred to the comprehensive booklet called ‘‘On Parole’’ which is designed

to inform offenders of the incidents of the parole system, but we have also referred to the present

deficiency in its availability to offenders. In any event, a concise statement of the criteria which the
Board will apply is likely to be much more readily comprehended by an offender than what he may
deduce from a study of the booklet, informative though it is. ‘

3.51 The drafting of such criteria is in our opinion a task which the Board itself is the appropriate
body to undertake. No other body of persons will have had the experience which the Board has had in
identifying the problems which parole may pose or in determining criteria which are best designed to
meet those problems and which it is practicable to apply. The publication of such criteria will not
only inform offenders of the principles by which their cases will be judged, but will also enable such
principles to be subject to public scrutiny. If any of them do not accord with the principles which the
Legislature considers should operate, appropriate legislative action can be taken.

3.52 (a) Accordingly, other than the amendment to section 190 of the Act which we have
recommended above in paragraph 3.5, we do not recommend any additional legislative
prescription of criteria to be applied by a Court in determining whether an offender should

be eligible for parole and, if so, the length of the minimum term of imprisonment to be
served by him.

(b) We recommend that the Adult Parole Board should draft and publish a concise and readily
understandable statement of the criteria which it will apply in determining whether an
eligible offender will be released upon parole, and if so, when.

3.53 We can se no advantage to be gained by the publishing of guidelines relating to a decision of the
Board as to whether or not parole should be cancelled. The parolee will already have been warned,
either by the Board or the full time member, of the obligations which attach to him whilst on parcle,
and any further information will be of little practical value. We accordingly make no
recommendation in relation to such decisions of the Board.
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'H. Automatic Parole on Short Sentences
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3.54 In the Home Office review of parole in England and Wales (May 1981) to which we have
already referred (see para. 2.58 above) a suggestion for automatic parole for prisoners serving
sentences from six months to three years in length is discussed. The Director-General of Community
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Welfare Services requested the Committee to consider the same possibility in Victoria for prisoners f not of course mean th >
similarly sentenced. Any proposal for automatic release upon parole must of course involve a means : L value in Victori ar;) tattha proposal similar to that which s being discussed in England would not be of
of determining the time when a prisoner would be entitled to such release. In a proposal which is ~ : proposal in Engl 3 hey do indicate that certain factors which might favour the adopti Sy
intended to apply to sentences over a range of six months to three years, the obvious means of fixing a : v ngland either do not exist or have much less force in Victoria ption of the
date of entitlement to automatic release is by fixing a proportion of the sentence which the prisoner 3.57 Any proposal to subi o .
must first serve in prison, with possibly a fixed minimum term which must also be served. The o 3 years iPx)] | é)n 31 to Stll stitute automatic rel.ease upon parole for prisoners serving sentences of
proposal which the Committee was asked to consider was that, unless the prisoner had had a prior 1 - very critical exanii l?- place of the system which has operated in Victoria since 1957 would rs o P
parole history, in which case consideration by the Parole Board would be necessary, prisoners , by the Court and s ha l(zirll. The Victorian system involves the dual safeguards of consideration ?QUIIre
sentenced to such terms of imprisonment would be automatically released on parole after serving two : ‘ interest to observeetion ly by the Parole Board, before a prisoner is released upon parole, a d, Lirstly
thirds of their sentences less any remissions of sentence which they had been granted. ' g Itis the selectivity g; ig é’;ﬁa-s esnzt (S’f tile Hogle l?}fﬁce review to which we have referred. itnis ls[tft:c{
: c ystem which has enabled so man .
3.55 The English suggestion was of course made in the light of the existing statutory provisions for : : i\’;]g]izl:érl;:?tc icsepltgll))lebfonhs equences in terrr!s of public safety””. One gO?JEtisZgzrgot(t)hzet: ;2?: o :: a:l){
parole in that country and in considering the application of a similar system in Victoria, itis important ; _'? the Parole BoarIc)i h g control which s exercised over release upon parole by the (r:r(l)enrt t‘ﬂ:;
to bear in mind the differences between the parole systems in each country. Unlike the position in L pity if that publi as matertally cont ributed to the public acceptance of the system and it ;ld an
Victoria, the Court in England does not determine eligibility for parole or fix minimum terms which * : public acceptance was jeopardised. would be a
must first be served. Undqr the Criminal Justice Act 1967, a prisoner ser'ving a determinate sentence : 3 3.58 It has been suggested in f:
may on the recommendation of the Parole Board be released after having completed not less than : would reduce the ggested mn avour of the proposal, both here and in England, that its adopti
one-third of his sentence or twelve months, whichever expirc?s the later. There is therefore a ; z prisoner is requiregrtlson Pop_ulatlpn. Any scheme which, arbitrally or otherwise r’educes tlile (t)iptlon
minimum term which is fixed by statute and thereafter his release is dependant upon a 5 term reduce the pri SPENcin prison under a sentence imposed by a Court wil] O,f course in th IEC 2
. prison population and thus tend to alleviate a recurrent problem which f;)iis%rr:

recommendation of the Parole Bo‘ard. As in.Victoria remissions of up to or}e-third of the sentence administrators face. We have in eq i ' (
may be allowe;d for good behaviour. In view of these allowable remissions, the ef.fe'ct. 9f the consideration in rolation l rlier sections of this report already stressed the importance of thj
minimum requirement that at least twelve months must be served before release is that eligibility for ; important one. am " parole generally. But the cost to the State s only one factor, albej S
parole only operates for those serving terms of more than eighteen months imprisonment. Indeed, to ‘ existing sente, imong the many which are relevant to the question of whether a modifi ,t.a eit an
provide for any meaningful period on parole, the sentence would need to be considerably more than ' neing alternative should be recommended. cation of an
eighteen months. The Home Office review expressed the opinion that there were substantial i
atfractions in extending the central idea of parole to a greater proportion of the prison population. So }f
I‘ :
{
i
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long however as parole depended upon a recommendation of the Parole Board which was based upon
an assessment of the prisoner’s suitability for parole, the review set out reasons which is said seemed
valid for the retention of the rule for minimum imprisonment for 12 months. It was in these
circumstances that it raised for discussion the question of automatic release on parole after service of
one-third of the sentence in the case of sentences from 6 months to 3 years, rather than release on the
recommendation of the Board after an asstssment of the prisoners suitability.

A. Parole

3.56 In Victoria the law does not require that a prisoner should spend 12 months in custody before
being released upon parole. The initial assessment of whether a prisoner should be made eligible for
parole is made by the Court at the time of sentence. The subsequent assessment by the ™ le Board
as to whether he is ready for release at the time when the minimum term fixed by the Court has

expired does not require a period of twelve months in custody to enable an informed decision to be | order, Courts in Viets ?
made. The main factor therefore which in Ergland has raised in the case of shorter sentences the » LOUILS In Victoria are empowered to order a form of custod i

; : o by detention in a youth traini e stody other than imprisonment |
question of automatic release rather than release dependent upon a favourable decision as to [ 1970 for parole for fh amning centre. Provision is made by the Communjt Welfare S e
suitability does not operate in Victoria. Apart moreover from its effect upon the question of whether ' 169, the gouthepor this class of gffepder and we refer to such parole as uyou);h alre” clvices Act
release upon parole should be automatic or discretionary in the case of the shorter sentepces, we have : you;u erson d arole Board which is constituted under the Act may by order inparg.e - By section
already referred to the restrictive effect in England, of the minimum requirement of ‘welve months : & person detained in a youth training centre be released upon parole Writing direct that a
custody upon the length of the short sentence for which it is practicable to provide parole. This ) .
restriction is greater than that which the legislation imposes upon short sentences for which parole 4.2 The expression “‘young person’’ is defined tom

. o under the age of 2] (section 3). but for the can a person of or over the age of 15 years and

J. LA ; r the purposes of Part VIII of the Act (which deals with parole)

can be provided in Victoria. Whereas in England to provide for any meaningful period ¢n parole, the

sentence would need to be considerably more than eighteen months, a prisoner in ¥ictoria can be v :
Is undergoing a sentence

o S -
f detention in a youth training centre or released on youth parole (sectio

made eligible for parole on any sentence of twelve months or more and even on the shortest of those - 0 within the age [imi . n 153). A
sentences a meaningful period on parole can be provided. There is another much less obvious L certain caSesgby?ltS io def;nﬁd, may be detained in a youth training centre by order oty Olgg o
. irection of the Minister. A Children’s Court my ? ourt, or in

; : . ourt may so order in some cases (Chi
ildren’s

consequence of difference between the legislation in England and Victoria which results in the

\...
e
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Court Act 1973, section 26(1)(f)) and, although our Terms of Reference are limited to the
examination of sentencing alternatives available to Courts in respect of persons not subject to the
jurisdiction of Children’s Courts, the facts that the same alternative is available to both Children’s
and other Courts and that in whatever Court it is directed youth parole is provided for under the same
conditions are relevant to a consideration as to whether there should be any and, if so, what change in
these conditions. In the case of the adult Courts, jurisdiction to order detention of a young person in a
youth training centre is given by the Crimes Act 1958, section 476A and the Magistrates’ Courts Act
1971, sec. 71. Apart from detention by order of a Court, power is given to the Minister, upon the
recommendation of the Adult Parole Board or the Director-General, to direct that a young person
imprisoned in a prison be transferred to a youth training centre (Community Welfare Services Act
1970, sec. 167). Upon such transfer, the sentence of imprisonment becomes for all purposes a
sentence of detention in a youth training centre.

4.3 There is a significant difference between the statutory provisions relating respectively to the
grant of adult and youth parole, in regard to the extent of the control which the Court can exercise
over such grant. In the case of adult parole, it can only be granted by the Adult Parole Board if the
Court has made the prisoner eligible therefor by fixing a minimum term and the Board cannot release
the prisoner until the minimum term fixed by the Court has been served. In the case of youth parole,
any young person detained in a youth training centre may under the statute be released upon parole by
the Youth Parole Board at any time, whether he is so detained by order of a Court or following a
transfer from prison by Ministerial order. His eligibility for parole is established by the statute. If he
is detained by order of the Court, the Court has no power to fix a minimum term which he must serve
before release. If he is detained following a transfer by the Minister, any minimum term which a
Court may have fixed in relation to his prison sentence ceases to have any effect as far as his release

upon parole is concerned (section 168).

4.4 This apparently lesser degree of control by the Court over the grant of youth parole must
however be considered in the light of other considerations which to a large extent counterbalance it or
reduce its significance. In the first place, (restricting our attention to the adult Courts with which we
are concerned in this Report), the power of the Court to direct that a young offender be detained in a
youth training centre can only be exercised in cases where the Court was empowered to imprison the
offender for the offence he has committed. The Court therefore has the choice of the remedy it will
adopt in each case. It is reasonable to assume that in cases where it has chosen the alternative of
detention in a youth training centre, the Court has considered that the offender is one who should be
eligible for parole. If on the other hand it chooses imprisonment, it has the same measure of control
over the grant of parole as it would have had in the case of any adult offender. Indeed, in one respect
the existence of the alternative remedy of detention in a youth training centre gives the Court a greater
measure of control over the grant of parole than exists in the case of adult offenders. Adult parole
cannot be granted to a prisoner whose sentence is less than 12 months, but if a Court chooses to direct
that a young person be detained in a youth training centre in lieu of imposing a sentence of
imprisonment, its order makes the offender eligible for parole at any time and irrespective of the
length of the detention directed. In the second place, although the Court has no power to fix a
minimum term, the overall length of sentences of detention which a young person may be ordered to
serve is limited in the case of Magistrates’ Courts to two years and in the case of other Courts to three
years. If within this lower range of sentences, the Court considered that in a particular case the
offender should be required to serve a minimum period before being released upon parole and it was
not prepared to leave the determination of that minimum period to the Parole Board, it would of
course have to impose a sentence of imprisonment. In considering sentences in this range, however,
itis clear that any difference between the respective views of the Court and the Parole Board as to the
appropriate length of such minimum period is unlikely to assume the same degree of significance as it

may assume in the case of much longer sentences.
4.5 The greater flexibility in determining the date of release upon parole which the statute provides

in the case of young offenders is not surprising. The younger a delinquent the greater the hope that
society entertains for his reformation under appropriate control; at the same time however, the
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younger a delinquent the more likely he is to be influenced by his peer group. Any institution for

young delinquents is bound to have a large proportion of inmates who have not responded well to

enough to permit the body to whom the decision i i i
. n 1S S0 committed to give effectto i i i
considers that the most favourable results will follow. ¢ setfoltatthe time when it

31}16@:;1; cl))urg;e;iure ac(iio;t)tgd lc)ly the YOL}l]th Parole Board in the determination of whether and, if so
CIson detamed in a youth training centre should be released is similar
to that adopted by the Adult Parole Board in the de inati o dull parale, L umilar
that ! termination of cases of adult parole. Unlik
case of the adult prisoner however, in res isi o, if 50, whon he
» In respect of whom a decision as to whether and. jf
should be released does not need to be undertaken until shortly before the expiration c’>fl hiss ;xl?r?ifx?ul:

;;\S/il;tchqmrpuniz'to i;:sti(tqtional care for a considerable time, even a short period of parole might
Imin settiing back into the community, but in general a short period isi
officer would be unlikely to make any si ifi ibution o his rehabir o oy, parole
. y significant contribution to his rehabilitation Th
| . The B
therefo.re decided that, unless a case was specially referred to it by an officer of the De:partmel?tacrfrl

ls;(i)sc;r; as I;r?t::tic??ledafter hthe Court order was made, and the Board having regard to the age and
ry ol the ottender, the nature of the offence and the len i
der, . gth of detention ordered by the C
xmllald thden .c}etenpm(.e whep the question pf parole would next be considered. We are ingormed (t)ll;;
o te oard sti I maintains this practice, §ubject_to one modification which has been made in the light of
er experience, namely, that except in special cases, the Board will not consider parole unless th
period of detention ordered was at least nine months. e e

4.7 As in the case of the Adult Parole Board, the Youth Board reaches its decision on the basis of
reports from officers of the institution where the trainee has been held, a parole officer who
interviews the trainee and where appropriate his family or other connection; medical officers, and
any other relevapt material upon the trainee’s file. Review reports are freque;ltly discussed Witi‘l the
tramg:e to acquaint him with their contents, but as in the case of the Adult Parole Board, the traine= is
not given access to all the material upon which the decision is made, nor is he present 01: entitled tc;b;:
represented at .thc hearing, and there is no formal appeal available against the Board’s decision
Howev;r, a trainee can write to the Board requesting reconsideration of a decision and in eve suc};
case, his request is brought to the Board’s attention. v

4.8 Itis unnecessary for.us to describe in detail the effect of other legislative provisions relating to
youth parole. It is sufﬁc.:nent to say that insofar as they relate to the cancellation of parole and the
effect Qf such cancellation they are similar to those which relate to adult parole.

4.9 The similarity of the statutory frameworks relating respectively to adult and youth parole and of

the procedures under \fvhich each type of parole operates, means that the criticisms which have been
made of adult parole, insofar as those criticisms are valid, may also be applied to youth parole. The
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conclusion to be drawn from an evaluation of those criticisms should in our opinion depend upon a
comparison between the respective benefits and disadvantages involved in the system of youth

parole, as it does in the case of adult parole.

4.10 The advantages of a system of supervised parole for young offenders appear to be so obvious
that it should be unnecessary to discuss them at length. We have already referred to the importance of
the release of a young offender at the time when he is most likely to have derived benefit from his
detention and least likely to have been adversely affected by it. Difficult as it may be to determine
correctly when that time has arrived, the parole system enables that decision to be promptly
implemented. The ability of an offender to keep himself out of further trouble after he has been
released will moreover frequently depend upon the controls which can be exercised upon his
conduct. The system of parole provides two such controls, namely, the supervision of a parole officer
and the deterrent effect of that part of the sentence, the service of which has been suspended. It may
of course be that in spite of these considerations there would be less recidivism if all young offenders
for whom some institutional training was necessary were sentenced to fixed terms of detention and
required to serve the terms so fixed. No satisfactory proof one way or the other is likely to be
obtained, but, as was the case in relation to adult parole, the statistics which have been maintained by
the parole authorities seem to warrant optimism as to the results which have followed from youth
parole. The Tables which are annexed to the Report of the Youth Parole Board for the year ended
30th June 1979 indicate that during the 18 years since 1st July 1961, when the system of youth parole
was established, 5404 orders for release upon parole had been made and in only 1317 cases (i.e. less
than 25% of the total) had the parole been cancelled, either by order of the Board or by reconviction.
It would in our opinion be a policy of despair to proceed upon an assumption that a reasonable period
of supervised parole for a young offender, who would otherwise spend the same period in custody,
will be of no significant value in helping him to conform to accepted community standards. Such an
assumption is not supported by the figures we have quoted, and the far more positive policy for the
handling of delinquent young people which a system of parole presents should in our opinion be

maintained.

4.11 The question however still remains whether, in the light of any of the criticisms which have
been made of the parole system in general, any change should be made in the procedures by which the
system of youth parole is implemented. In view of the comments we have already made upon a
number of these criticisms when dealing with adult parole, we consider that the only aspects of the
youth parole system which need consideration are those related to the circumstances in which
decisions of the Youth Parole Board are made, i.e. the reliance of the Board upon material to which
the trainee may not have been given full access, the absence of the trainee or of any person
representing him from the hearing, and the fact that there is no right of appeal against the decision.

4.12 Fundamentally, the considerations upon which we have already relied te conclude that, in the
case of decisions by the Adult Parole Board, it would be either impracticable or undesirable to
endeavour to engraft upon a procedure which is essentially administrative features which would be
appropriate for a hearing by a Court, apply also to the decisions of the Youth Parole Board. We have
discussed these considerations fully in the second chapter of this Report (see paragraphs 2.44 to 2.55)
and it is unnecessary to repeat in detail what we have there said. In relation to decisions by the Youth
Parole Board however there are certain matters which we desire to emphasize. The system of youth
parole which is administered by the Youth Parole Board applies not only to offenders under the age of
21 years who have been dealt with by adult Courts but also to the much younger group of offenders
who have been ordered by Childrens Courts to be detained in youth training centres. It would be both
inconvenient and anomalous to have different rules applicable to hearings before the Board,
according to the age of the offender whose case was being considered. Certainly in regard to the
younger group of offenders the adoption of the more adversary features which usually attend a
hearing of contested matters in Courts could hardly be regarded as a desirable development. We have
moreover already referred to the desirable objectives in a parole system for young offenders of
determining the optimum date for the release of the offender and of prompt implementation of the
decision reached. The flexibility and expedition in the system which facilitates the attainment of
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ese objectives is more likely to exist when the decision is made by an administrative tribunal under

th . X . ;
¢ present informal circumstances than if a hearing with the normal incidents of a Court proceeding

against the maintenance of a satisfacto i
tenar ry system of youth parole. Accordj
any such alterations in the present procedures of the Bgard. Preinly, we donotrecommend

(b) That the Youth Parole Board draft and

will apply in determining whether and
parole.

publzslz a concise statement of the criteria which it
if so when a young offender will be released upon

B. Remissions
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4.16 An order for detention in a youth training centre is intended to be rehabilitative but it is also
punitive. Its rehabilitative aspects consist of training in the institution and, if the trainee is considered
appropriate for parole, of supervision by a parole officer during the remainder of the period of
detention ordered. The order is punitive because of the actual detention involved in the order and, if
the trainee is released upon parole, because of the restrictions imposed upon him and his continuing
liability to further detention if his parole is cancelled. There is little logical basis for the granting of
remissions upon the period of detention ordered. They cannot in any substantial way promote the
rehabilitative aspects of the order. In fixing the period of the order, the Court presumably has
determined the period which in its opinion is necessary to afford the offender the opportunity to
respond satisfactorily to his training and any shortening of that period may abort the most important
consequence which is hoped for as a result of the sanction which the Court has chosen. The Parole
Board can release the offender on parole at any time and as his response to the training he is receiving
would probably be the most significant factor in determining the date of such release, there is no need
for remissions either to reward him for his response or as an aid to prisoner management. Release
upon parole in itself furthers both of these objectives. Some trainees however will not be released
upon parole and a proportion of those who are released will have their parole cancelled. It is in

relation to these two groups that remissions must be further considered.

4.17 In relation to the first of these groups, we have already referred to the practice of the Youth
Parole Board of not considering the release of a trainee upon youth parole (except in special cases)
when the length of the period of detention which was ordered in his case is not long enough to permit
asufficiently long period on parole. By far, the greatgst number of trainees who are not released upon
youth parole are those who have been ordered such short period of detention. There are others whose
period of detention may have been long enough to permit their release upon youth parole but who
before the time of such release were transferred to a prison, either because they were found to be
unsuitable for a youth training centre or because they have received further sentences. Any trainee
who is so transferred is thereafter subject to the Adult Parole Board in regard to parole and his
entitlement to remissions is determined by the regulations which relate to those who were sentenced
to imprisonment. Apart from these two classes, there would be very few trainees who were not
released upon parole by the Youth Parole Board, and in relation to whom the question of remissions
would consequently arise. If a trainee is not released upon parole, the order for detention deprives
him of his liberty in the same way as a sentence of imprisonment and the considerations which justify
the grant of remissions upon a sentence of imprisonment would appear to justify remissions upon the
period during which he was ordered to be detained. The present Regulations provide for remissions
where the sentence of detention is considered to be inappropriate for parole, and although the
wording of the regulations appears more apt to apply to the case of short sentences, we were informed
that in fact they are interpreted to apply to all cases where youth parole was not granted. The scale of
the remissions available is lower than that available upon a sentence of imprisonment, and we
consider this question at a later stage, but the eligibility for remissions of all trainees who are not
granted parole appears to be covered by the manner in which the present regulations are interpreted.
In the case of a trainee whose sentence is considered to be too short to be appropriate for parole, his

eligibility for remissions is determined at a very early stage in his detention.

4.18 In the case of a trainee who has been released upon parole his parole period covers the
remainder of the period for which he was ordered to be detained, and if his parole is cancelled he is
liable to serve the remainder of that period in detention. If his parole is not cancelled, he has still been
in one sense worse off than if he had been sentenced to imprisonment for the same period for which he

was ordered to be detained. A prisoner would be eligible for remissions upon his sentence in respect-

of the period for which he was imprisoned prior to his release upon parole. A trainee on the other hand
remains liable until the end of his parole period to serve the whole of the period of detention ordered.

We have however already pointed out (in paragraph 4.16 above) that, having regard to the
rehabilitative aspect of an order for detention, there is good reason why that period should not be
shortened. In the case therefore of a trainee whose parole is not cancelled, we do not consider that

provision should be made for remissions.
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4.22 We therefore recommend that Regulations 107A and 1 0'7B {'n Part XIVA of Pivision I/ of f‘h‘e
C; ommunity Welfare Services Regulations be amended by substituting for the word *‘one-quarter” in

each regulation the word ‘‘one-third’ .

C. General

4.23 In Chapter 3 (paragraph 3.20) we recommended that the legislation relating to adult parole

should be amended to enable the use of honorary parole officers. The considerfitions which leddui to
that conclusion in regard to adult parole also apply to yopth pazole. We accordingly rec0fn;nen 1y ;z;
any legislative amendment which is necessary to permit the use of honorary youth parole office

should be made.

4.24 It is desirable to point out that we have in this §ection of the Report deglF only glth t{x/e‘: c:uegnfc:)r;
of parole for young offenders. There are other questions relevant to thq provision ma cla in ;lc t?lrla for
the treatment of young offenders which warrant separate consideration, for example, whet a?; th
power of the adult Courts to order the detention of young offenders in a yout . r o t(g)
centre should be limited to indictable offences, as at present, and the wider qlqes ll?éltween
whether in our present society the age of 21 years is an appropriate d1v1d1fng 1;1;1 etwee
the adult and the young offender, so as to justify a different penal systecxln Oll‘ e ch clas g
does not, however, appear appropriate to discuss these questions under the g

parole.

5. Summary of Conclusions and Recommendations

A. Retention of Parole System

5.1 The system of parole upon prison sentences in Victoria pas operated since 19.57.‘ It has resulted
in considerable benefits to the State, both financially and socially. The benefit which it confers upon
a prisoner who is released upon parole is obvious and the statistics whlct} are avail abl_e suggest {hat 13
the case of the great majority of those released upon parole it has_ bpen just as effective as contmmla1

imprisonment would have been in preventing them from committing further offences. (paragraphs

2.18 to 2.26)

, i ects of parole, as it operates in other States, have been the subject of 'r;fmcxsm, and
tshg AleﬂZ;lisa:SIljaw Refgrm Commiss?on has recently not only recommended the abolmop of parole
for Federal prisoners but has expressed the hope that State parole .would also be. abolished. The
Committee has made a detailed examination of the grounds upon w}_uch the Au's_trz‘ihan Law Refx?rm
Commission relies for its criticism of parole, and of the extent to which such criticism can be_vahdrlly
made of the system of parole in Victoria (paragraphs 2.27t02.55). As areslt of that examination, the
Committee considers that in Victoria the benefits which the system of parol'e confers, both upon the
great majority of the prisoners to whom it applies and upon the community, s0 far outweigh any
defects which are inherent in the system that it shopld.undoubtfadly b_e retained. That v1ew512
supported by a very recent publication of the Home Office in the United Kingdom. (paragraphs 2.

to 2.59).

5.3 The Committee has therefore recommended that the system of adult parole be retained in
Victoria as an integral part of the sentencing process (paragraph 2.57).

46

RO

- s e

T —

N S —

iR st e

L S R B

B. Possible Modifications of the System

Comn?ittee considered the possibility of some modifications of the procedure attending the making
of decisions by the Adult Parole Board., The aspects considered were the right of a prisoner to appear
orto be: represented before the Board, access by the prisoner to material which the Board considered
in mak.mg its decision, and the question of an appeal against the Board’s decision. In each case, the
Committee came to the conclusin that jt was either undesirable or impracticable that the present
procedure should be altered. (paragraphs 2.44 to 2.55).

3.4 In the course of its examination of the criticisms which have been made of the parole system, the

5.5 The Committee also considered a number of other Possible modifications of the Victorian
system of adult parg]e with a view to determining whether improvements in the system could be
effected. These various matters are dealt with in Chapter 3 of the Report and the Committee’s

conclusions upon them are summarised in the following paragraphs of this Chapter.

C. Eligibility for Parole

3.6 Subject to one modification, the Committee considered that the conditions prescribed in section
190 of the Community Welfare Services Act 1970, under which a Court may determine that a
prisoner should be eligible for parole, were satisfactory. It considered however that the terms of the
proviso to the section, which permits the Court to refrain from fixing a minimum term where the
sentence is not less than two years, are unduly restrictive.

5.7 Itrecommends that the proviso be amended to provide that the Court shall not be required to fix a
minimum term if it considers that either alone or in combination—

(a) the nature of the offence,
(b) the antecedents of the offender, and
(c) any other relevant circumstance,

renders the fixing of 2 minimum term inappropriate. (paragraphs 3.2 to 3.5).
D. Standard Statutory Non-parole Periods
5.8 The Committee considered that legislation, similar to that in some other Jurisdictions, to fix the

length of a minimum term by reference to a proportion of the sentence was not necessary and would
be undesirable in Victoria. (paragraphs 3.6 to 3.9).

E. Combined Effect of Parole and Remissions

F. Supervision During Parole

- 5.10 The Act requires that a person who is released upon parole shall be under the supervision of a

parole officer. The effectiveness of such supervision has been the subiect of strong criticism as a
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result of a shortage of personnel in the parole and probation staff of the Department. To assist in
mesting this problem, the Committee recommends—
(a) that the relevant legislation be amended to enable honorary parole officers, as well as
honorary probation officers, to be appointed by the Governor in Council; and
(b) that greater use be made by the Department of both honorary probation officers and

honorary parole officers.
‘(paragraphs 3.16 to 3.20).

511 The Committee also considered a proposal emanating from a meeting of Correctional
Administrators which related to a shortening of the period upon parole where a parolee with a very
long parole period appeared to have made a satisfactory adjustment. The proposal raised important
questions of principle, and it is undesirable to endeavour to summarise them and the conclusions
arrived at by the Committee in this chapter of the Report. They are discussed and the

.

recommendations of the Committee are set out in paragraphs 3.21 to 3.25 of the Report.

G. Credit for Time on Parole if Parole Cancelled

5.12 The Committee recommended that when parole is cancelled, either by the order of the Board or
automatically by conviction, the Parole Board, having regard to the time spent upon parole and the
ct during that period, should have power to recommend to the Governor in Council

parolee’s condu . .
be granted some remission of his sentence in respect of that period. (paragraphs 3 .26

that the prisoner
to 3.30).

H. Parole During Life Setences

5.13 In the case of a prisoner who is sentenced to imprisonment for life, a Court under the present
legislation has no power to fix a minimum term and thus to make the prisoner eligible for parole.
Such a prisoner can however be released upon parole by executive action under section 500 of the
Crimes Act in the exercise of the Royal prerogative of mercy. There is no legislation provision which
requires that the executive should give consideration to this question or which regulates the
procedure to be adopted when such consideration is to be given. A procedure to deal with the
situation has however been approved by executive decision. The Committee considers that the
present legislative and executive provision for the release of such prisoners on parole is

unsatisfactory.

5.14 The Committee further considers that legislative provision should be made to authorise the
Governor in Council in appropriate cases where such a prisoner is released upon parole to substitute
for the sentence of life imprisonment, a sentence of imprisonment for a determinate period so that the

length of the parole period can be determined.

5.15 The Committee has examined in detail, in paragraphs 3.31 to 3.42 of this Report, the factors
which have led it to these conclusions, and in paragraphs 3.43, it has made a series of
recommendations, which it is unnecessary to reiterate at this stage, which are designed to provide a

more satisfactory system.

5.16 The Committee further recommends that the procedure in regard to parole upon life sentences
should, for the purposes of clarity, be set out in a separate set of Jegislative provisions. (see paragraph

3.45).

48

o g b RS Y

L35 B b o

I. Guidelines for Parole

5.17 Other than the amendment to section 190 of ich i

| i the Act which is recommended in paragraph
2:11ctle5n;7 tc:)f ;:{aspRpfiggr;} tgec ((?)ozl.m(titee does not recommend any additional legislativel;)res%r?gtigs oSf
; Courtin etermining whether an offender should be eligible fi
if so, the length of the minimum term of imprisonment to be served by him. ([%aragr:;lfgrgl;(?)])d,

5.18 The Committee does recommend that the Ad i

. i ult Paroie Board should draft ish ¢
c%ncxse and rga.dlly understand.able statement of the criteria which it will ap;:lay isnget}:fxi;rsl?nd
whether an eligible offender will be released upon parole, and if so, when (paragraph 3 52(b)')g

J. Automatic Parole on Short Sentences

(5:0; Zi (;:;egle requestt. offthe Director-General of Community Welfare Services, the Committee
a suggestion for automatic parole for prisoners servin i
- : : sentences from six months to th
years in length, which suggestion was based u i o’ s roviow of
: , pon a discussion in a recent Home Office revi
parole in England and Wales. The Committee dr i i e nocs botwoon the
nd and Wales. ew attention to important diff b
parole systems in Victoria and England which indi i o et Tavous the
® 5y cate that certain factors which mi
adoption in England of a proposal for automati e o e o
matic parole on short sentences eith i
much less force in Victoria: A pro i 1 o varo for any sl of
. : : posal to substitute automatic release upo 1
prisoner in place of the long standing Victorian syste ichi et sty oy
m which is based upo: i
the Court and secondly by the Parole B suitabil o bl
> C , oard, of suitability for parole rai i
opinion of the Committee, a great deal of resear ok inte v Eations
, ch would need to be undertaken i ificati
of a proposal to make such a fundame i ictorl o oF el betore s
ntal change in the Victorian syste
. ; m of parole
recommendation on the matter could be properly considered. (paragrap%,ls 3.54 t-:op3 519) pefore #

K. Youth Parole

5.20 The legislative provisions as to the eligibili

' . _ : gibility for youth parole of young persons wh

S:ireicé?lqt tof be (;ietamed in a yputh training centre differ substantially frogrg those rel:tif:lagvic? iﬁz
gibility for adult parole of prisoners sentenced to imprisonment. The differences result in a greater

flexibility in determining the date of i
deter; release upon parole in the cas
greater flexbility is an advantage in his treatment? © of # young offender, and such

fvﬁeln ;l‘l;::) 5;;)(;;3{;;3 aﬁopﬁzdbby tlhe Youth Parole Beard in the determination of whether, and if so

>rson should be released on youth parole is similar to that ad : ’

Board. Any criticism which can be validl i erotort b
; : y made of the latter procedure can therefore b

former. The Committee considers that it is only in respect of procedure that the criticfismesﬁ?;ij:holi:s:

been made of the parole system in : .
Victoria. p y in general have any substantial force as applied to the system in

5.22 The considerations which have per ittee i

' eratio : persuaded the Committee in regard to the Ad

;l;z;; ;te m(l);llc)il l;z el.th_ert 1m.prac;|cable or undesirable to endeavour to er:ggraft upon a plrl(l)tcle)g;(;ie \If/ﬁ?;g
ministrative, features which would be appropriate for a heari :

to decisions of the Youth Parole Board. In the lat it e Borrs donls mip Y Ao

. ter case, the fact that the Board deal i

;r:)l:lctg i'r(;lll:f]zr gtotup of ogfegdzrs Whl()) have been ordered by Children’s Courts to ;i)es géstgir‘;‘:ctlhis

centres, and the desirability of maintaining a flexible and expediti
- . t
enable the prompt implementation of any decision reached, reinforce thesepzon:i)cllj:rs:;giesdure N

5.23 The Committee considers that the advantages of a system of supervised parole for young

offenders far more than offset any dan i i
¢ i ger of potential unf: hi
involved in the present procedure. (paragraphsp4.1 fal I1‘2;1‘1mess to the offender which may be
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5.24 The Committee therefore recommends that the present system of youth parole be maintained
and operated by the Youth Parole Board generally in accordance with the procedures under which the

Board now operates. (paragraph 4.14(a)).

5.25 Asithas recommended in the case of the Adult Parole Board, the Committee recommends that
the Youth Parole Board draft and publish a concise statement of the criteria which it will apply in
determining whether and, if so, when a young offender will be released upon parole. (paragraph

4.14(b)).

5.26 The provision for remissions in the case of young offenders ordered to be detained in youth
training centres is very much more limited than that for offenders who have been sentenced to
imprisonment. The provision which is made for them is however logically sound, having regard to
the objectives of the sentence, and the Committee does not consider that, as regards eligibility for
remissions, any change in the present regulations or in the basis upon which they are administered is
desirable. In regard to the scale of remissions allowable however, the Committee considers that, in
the interests of consistency, the maximum remission available to both trainees and prisoners should

be the same. (paragraphs 4.15 to 4.21).
5.27 The Committee accordingly recommends that Regulations 107A and 107B in Part XIVA of

Division 11 of the Community Welfare Services Regulations be amended by substituting for the
word *‘‘one-quarter’’ in each regulation the word ‘‘one-third”’. (paragraph 4.22).

5.28 The Committee further recommends that any legislative amendment which is necessary to
permit the use of honorary youth parole officers should be made. (paragraph 4.23).

Dated this 15th day of June, 1982. For and on behalf of the Committee.
F. R. Nelson
(Chairman)
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Constitution and Proceedings
of the Committee

) n pL .

(a) any of the existing alternati
should be abolished or v;‘;?: d(;for example, sec. 192 Social Welfare Act 1970)

(b) provision should be made for—

Q) an elective entry date scheme:

(u) community service orders; ’
({u) a work-fine option scheme;

(iv) suspended sentences;

(v) additional means of ¢ i

ompensating or assisting victi i
; g g victims of crimes (Compare

secs. 94, 96, 482, 483. 546 Crimes A
’ ? Y t . .
1970; sec. 51 Magistrates’ Courts Acct 11995781,§ec 80 Social Welfare Act

(vi) other sentencing alternatives.

3. Whether there should be statutory provision:

(a) for guidelines in relation to sentencing;

> , DSlStent Cnalt' i i i el[a y
I ’

- t] n-

(Chairman)

Mr. David Biles Assista i
s nt Director (Re h i i
Mr B D poes oyt search), Australlan Institute of Crimino]
ﬁamg Phyll Fro’s . D.B.(;Er. General of Community Welfare Services. i
I. 5. W. Johnston, De ar’tment " Crimi iversi
ﬁs:ls.t]an(t: Cvc\)/mlr;issioner Ig A, Muc(i);ecr\l/?;g(r)il:gl};:)hgglvermy of Melbourne.
- <. L. Walker, Q.C., Barrister at ia .
Secretary— ’ h
cretary—Mr., W, U. Johnston, Research Officer to the Law Department
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(During Mr. W. U. Johnston’s absence overseas, Mr. Peter O’Conneli acted as Secretary
of the Committee and in the closing stages of the Committee’s deliberations, Mr. Bodna
Text of ~ Schedule Two
of Legislative Provisions

also was overseas and his place on the Committee was filled by Dr. K. O’Flaherty, .
Acting Director-General of Community Welfare Services.) L
R
eferred to in Report

4. The Committee on 4 April 1979 presented to the Victorian Attorney-General a report

upon the performance of work of a community service nature by offenders as an !
alternative to imprisonment. The proceedings of the Committee prior to the 1 ;
presentation of that report were briefly summarised in Schedule One thereof. L 1. For the purpose of outlining and
8 it is generally suffici commenting upon legislatio
esirable tha)t’ the a(::lteunatl tto set out the effect of the leggislatioé1 lﬁ% rl’iPOr t of this nature
ext of the legislation should be cited .esplesciéﬁfve‘f/er ometimes
i Y I amendments

5. By the Penalties and Sentences Act 1981 (No. 9554) which was assented to on 19 May
1981, a number of the Committee’s recommendations including the establishment of a
system of community service orders as a sentencing alternative in appropriate cases was

adopted.
6. Following the presentation of its report in relation to community service, the Committee g
commenced consideration of the principal sentencing alternatives available in Victoria. i
While it was considering the question of imprisonment, press reports were published of
the Interim Report of the Australian Law Reform Commission in which it was
recommended that parole for Federal prisoners should be abolished. As provision for
parole was an important part of the Victorian penal system in regard to imprisonment,
the Committee decided that in view of the recommendation of the Australian Law i
Reform Commission, it was desirable to give priority tc its consideration of parole in ’
Victoria, rather than to delay a report upon that matter until a comprehensive review of

the principal sentencing alternatives was completed. Although the Interim Report of the 7
Australian Law Reform Commission is dated January 1980, printed copies of the report i I
] ; (2) The Adult Parole Board shall consjst of

were not available to the Committee until September 1980.

2. Adult Parole

178. (1) There sha
I'b
€ an Adult Parole Board constituted as provided in thj
IS section,

7. Since it presented its first Report, the Committee has had a further fourteen meetings.
Its examination of the problems of parole, particularly those of procedure, was much the
better informed by the courtesy of the Honourable Mr. Justice Starke, (Chairman of the
Adult Parole Board), His Honour Judge Forrest, (Chairman of the Youth Parole
Board), Mr. K. Williams, (Director of Family and Adolescent Services) and Mr. R.W.
Lucas, (Full time member of the Adult Parole Board). Each of these gentlemen
accepted an invitation to attend a meeting of the Committee and to discuss with its

members various aspects of the parole and remission systems, and the Committee
expresses its appreciation for the assistance it so received. ?
130. (1) Whe
¢ e an er. H .
istrates” o Convicted by the Supreme Court or the County C
.~ ~ounty Court or a

RERT

F) (3) to (6) - not transcribed.

f ( )
p J p
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195. (1) The Adult Parole Boar

(2) Before a prisoner is released under a

(3) Any perso

196. If the parole period ela,pses w
cancelling the prisoner's paro
or elsewhere, of any offence for w

197.

d may in its discretion by order in writing_(herea(fjleée :lr:: ethcl)sf
Division called a ‘parole order) direct that a p:ls?rrlle\{, ;ngi::%ogleg re; lse nience o

. ; ; e ter ! fr
impri t in respect of which a mimmu . e
1rnpnsoonr:n E:ar;ole at tlge time specified in the order (not ben:jg bclefore the exp
g?stct)lr; mill)limum term) and he shall be released accordingiy.

parole order the Adult Parole Board may in

accordingly.

n so released shall during the period from 'hlS .re.lqase c‘;ﬁ:}j ?}112
irati f his term of imprisonment (hereafter in this D1v151ﬁn cd the

?xplratlon i d*) be under the supervision of a parole officer and sha comvgiglh ith

s?fcl:;o}fegiggments as are specified in the parole order in accordance

regulations.

5 and 177, which it is not considered necessary Zlottr:tr;g?il:xeé

ovide for cases where a young person who has been sgtntencei?n tc; isgnin tion In 2
e th training centre is required to serve the detention as dicgon el
s n. In such cases the offender becomes subject t0 the juris ction of 11 ed
llj’ial;gle.Board as if the period of detention served had been a mi

under the provisions of Section 190.

NOTE: Sections 17

i Board of an order

i t the making by the Adult Parole of an orde
{éh:ruthe commissgion by the prisoner, whether in Vlct(;lrla
hich he is sentenced to impnsonmen} for molrlczal ltl %l;
hree months (whether during or after the parole perdlo%) l{hiesgrg?:{loerbes oy
t re't ded as having served his term of imprisonment and § a pntil At D i
iﬁsgc?liarged therefrom; but until the parole pe?od sg ;:(l;pizlseggelé e o shall be

i i tence of imprisonment, a pers ' b
désgcahrzélreg(;3 isfrboer?ng litisl(lﬂl]mder sentence and as not having suffered the punishment to

r

which he was sentenced.

i sai Adult Parole Board
i r is released on parole as afqresald the .
@ Sllzly\zll] {ctrsed?sgrg:i(c))rllleatlany time before the expiration of the parole period vary the

parole order or by order cancel his parole.
‘(b) and (c) not transcribed.

i i i i l ll ed

notwithstanding that the parole period ma
‘ i itted during the parole
i is convicted for an offence commil ing t e
@ ® 'V\éhere(:i ?hirggggrrler is a young person any sentence of detel;]tlzns::] t?: nycoeuOf
braint anentre that is imposed upon him shall be deeme:d to te_  sentence o
Framlilslc%nincnt for the like term in respect of which he mally at any tim
lolrlrllplr)arole under this Part by the Adult Parole Board.
to in
(b) The provisions of sub-section (2) shall apply to sentences referred to 1
paragraph (a). .

(4) - not transcribed.

A

(5) Where a prisoner’s parole is so cancelled the original warrant of commitment or
other authority for his imprisonment shall again be in force and no part of the time
between his release on parole and his recommencing to serve the unexpired

portion of his term of imprisonment shall be regarded as time served in respect of
that term. ~

198. (1) The Adult Parole Board may again release a prisoner on parole. notwithstanding

that his parole has been cancelled on any prior occasion or occasions under the
foregoing provisions of this Division in respect of the same term of imprisonment:
Provided that where he has been sentenced to another term of imprisonment he shall

not in any case be so released until he has served the minimum term or. where no
minimum term is fixed, the term thereof. ‘

3. Remissions

203: The Governor in Council may make regulations for or with respect to—

(1) the mitigation or remission conditional or otherwise of any sentence of
imprisonment or of imprisonment or detention with hard labour or of any sentence
of detention in a youth training centre for any indictable offence or offence
punishable on summary conviction (including any sentence in respect of which a
minimum term is fixed and the minimum term thereof) as an incentive to or reward
either for good conduct or for special industry in the performance of any work or
labeur allotted to an offender whilst he is imprisoned or detained under such
sentence and may mitigate or remit the term of punishment accordingly;

Community Welfare Services Regulations:

Division 111, Part XIII.

Regulation 97A: For the purpose of assessing remission on a sentence or sentences regard
shall be given to a prisoner’s good conduct, industry and diligence, his response to the
treatment programme and his performance and application.

Regulation 97D(1): In respect of any sentence or sentences including any sentence or
sentences in respect of which a minimum term is fixed and the minimum term thereof the
Director-General may grant remission not exceeding 15 days for each complete calendar
month of the sentence actually served with pro rata remission for portion of a calendar
month provided that when the total sentence is three months or less the Director-General
may grant remission not exceeding one-third of the sentence.

(2) Where a minimum term is fixed in respect of a sentence the remission granted on the
sentence during the period of the service of the minimum term shall be regarded as
being remission on the minimum term for the purpose of assessing the date upon which
it is expected the person will become eligible for release on parole

.......................

Division II, Part XIVA.

Regulation 107A: In respect of any sentence or sentences of detention in a youth training
centre considered to be inappropriate for parole by the Youth Parole Board, and subject to
good progress and response of a trainee to the treatment programme, the Director-General
may grant remission not exceeding one-quarter of the total sentence.
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Regulation 107B: In respect of any sentence of detention in a youth training centre served in
lieu of a fine, and subject to good progress and response of a trainee to the treatment
programme, the Director-General may grant remission not exceeding one-quarter of that

sentence.

4. Youth Parole
156. (1) There shall be a Youth Parole Board constituted as hereafter in this section
provided.

(2) The Youth Parole Board shall consist of—
(a) a judge of the County Court nominated with his consent by the

Attorney-General either generally or for a specified term;

(b) the Director-General or an officer of the Department nominated by the
Minister either generally or for a specified term; and

(c) one member appointed by the Governor in Council.

169. (1) The Youth Parole Board may by order in writing (hereafter in this Part called a
‘parole order‘) direct that a young person detained in a youth training centre
(hereafter in this Part called a ‘trainee‘) be released on parole at the time specified

in the order and he shall be released accordingly.

(2) The Youth Parole Board may revoke amend or vary a parole order before the
trainee has been released thereunder and an order so amended or varied shall

apply accordingly.

(3) A trainee so released shall during the period from his release until the expiration
of the period of his detention (hereafter in this Part called the ‘parole period‘) be
under the supervision of a youth parole officer and shall comply with such
requirements as are specified in the parole order in accoidance with the

regulations.

NOTE: Sections 167 and 168, which it is not considered necessary to transcribe, provide for
cases where a young person who is imprisoned in a prison is transferred to a youth training
centre. In such cases the young person becomes subject to the jurisdiction of the Youth
Parole Board and his sentence for all purposes becomes a sentence of detention in a youth

training centre.

Power to Order Detention in Youth Training Centre

Crimes Act 1958.

476A. Whenever imprisonment may by law be awarded for any indictable offence and the
offender is a person under the age of twenty-one years at the date of his conviction,
the Court may, having regard to the nature of the offence and to the age character
and antecedents of the offender, in lieu of any sentence of imprisonment direct that
the offender be detained in a youth training centre for a period of not more than

three years:

- Provided that where the offender has been convicted in the same proceedings of
more than one such offence the Court may direct that he be detained for an
aggregate period of not more than three years in respect of all such offences.
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Magistrétes’ Courts Act 1971.

havi
he vtll?eg ;ef%ea;g eto the l1'1ature qf the pffence and to the age character and antecedents
I, in lieu of imposing a sentence of imprisonment direct that the

Social Welfare Act 1970 for a period of not more than two vears

Children’s Court Act 1973.

26. i
6.(1) (\)?;’ft:;rcee a child has been charged before a Children’s Court with an indictable
......... or with an offence punishable summarily and the charge has been

(@) to (e)—not transcribed.

(i) if he is under the age of fif
1teen years at et PR
care of the Department: or y the date of conviction - admit him to the

i) i i i
(ii) hfl 11:16 t1(s) Obfeofi ot\/qr the_age of fifteen years at the date of conviction - senten
etained in a youth training centre for a specified period ng(:
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; Schedule Four
Schedule H}fhlr]ee | - Adult Parole Board — Full Time Member
Analysis of Sentences in Higher

Criminal Courts, Victoria, 1980

Main Duties:
. ' i Percentage of Effective Sentence
?ﬁ‘i““’g Minimum Term as a Pe ge of Eff : To attend meetings of the Board.
entenc Total
40<50 50<60 60<70 70<80 80<90 To
(Yrs.) <20 20<30 30<40 - 0 To visit all prisons and departmental offices for the purpose of ensuring that prisoners who
<1 — — — — — — — come within the jurisdiction of the Board, prison staff and other departmental staff working
1<2 1 8 10 8 46 23 1 — 97 | i in the parole field are aware of the nature of the parole scheme and its operation.
— 7 30 22 13 - — 8
2<3 I g lg 5 ) 91 5 1 77 ! To conduct hearings for prisoners who come within the scope of the scheme.
3<4 ’z 3
4<5 —_— — 4 1 18 11 16 S— 20 % L4 To explain and discuss Board decisions when release on parole has been deferred for a time
5<6 — _ — 2 7 19 ‘6 8 42 / % or when parole release has been denied.
— 6 18 4 2 33 :’
6<<7 — — 3 _ 17 To hear representations from prisoners and to provide information and advice when
_ _ — 3 3 4 7 ; . X . . ! , ;
7<8 3 3 7 ] 14 L : prisoners enquire with a view to having their cases further considered by the Board.
8<9 — — - — . . )
9<10 — _ _ — 3 —_ 3 — 6 L To bring cases to the attention of the Board for further consideration as necessary.
— — 1 3 6 10 ,
10<11 — — — > 3 > 7 §)( To assist in ensuring field operators both in the prisons and parole areas are informed of
11<12 — — - — — " 2 3 g g’ changes that occur from time to time in Board practice and policy.
12<13 — : : — — — 2 — 2 A ;l To pass on to these servicing officers information concerning Board guidelines, followed
13<14 — ' _ — 2 —_— 2 gy from time to time, with a view to keeping these officers better informed as to Board
14<15 — — — I 1 > i thinking in various situations and to provide assistance in the handling of cases and in the
15<16 — — — — — — 1 5 ii preparation of reports that may be from time to time required to be furnished.
- - - - 2 — 4
16<17 - _ — — _ 1 1 P 8 To advise as required on the interpretation and application of sentences and in the applying
17<18 — — — . 0 ? ‘! : of the variables - remission, PSD, etc. - to provide for a consistent approach in the handling
18<19 — — — — — — 0 * I of matters.
19<20 - = - - = - = = ; 1 : . , ,
gO + — _ - — — — — 1 1 | { ; To bring to the attention of the Chairman any matter that may require a question of law to
: 125 79 26 453 ' be decided.
Total 2 12 32 29 148 p j I
Percentage  0.4% 2.7% 7.1% 6.4% 32.7% 21.6% 17.4% 5.7% 100% ' §, To be available to discuss cases with both prison and parole staff.
;‘, To be available to discuss cases and to hear representations from prisoners’ families and
f; friends and their legal representatives.
] To liaise with senior departmental officers on matters affecting legislation relative to the
g { parole scheme.
_'T:{
{ﬁ To advise the Board on a regular basis of the general activities of the Full Time Member.
4
5 To provide a means of liaison between the Board and its immediate administration and the
] prison and parole administration. :
f To monitor generally the functioning of the scheme to ensure an efficient, effective and
1 consistent mode of operation.
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Mode of Operation:

All prisons are visited on a regular basis. On average country institutions are visited three to
four times per year - should circumstances warrant more frequent visits are undertaken.
The three sub prisons and the two main office areas at Pentridge, the Front Office and the
‘D¢ Division Records Office, are visited in a similar manner.

Due to numbers a different approach is applied when visiting country areas; generally
details and the status of all parole type cases are briefly checked. Any discrepancies that
come to notice are drawn to the attention of senior prison staff. If perchance a prisoner has
not been informed of his situation he will be seen and advised. Under normal circumstances
prisoners whose cases have been considered by the Board will be interviewed. In those
situations where release on parole has been deferred or denied, the decision, the basis for
same and other related matters will be explained and discussed. Prisoners becoming eligible
for release - minimum term expiring, and those having review dates - cases previously
deferred released, will be interviewed and matters pertaining to the pending determination
of the individual’s case by the Board, discussed. In these cases emphasis is placed on the
post release situation, the general conditions and requirements of parole and the
individual’s obligations as a parolee.

At Pentridge, due tc the larger numbers, priority is given to those requesting interviews.
Over a period of time however, all cases will be checked and as occurs in the country a
percentage of those due for release will be interviewed etc.

The various regional offices servicing country prisons are visited on a regular basis with
either the staff as a whole or individual officers being seen and matters pertaining to the
operation generally brought to attention. Any changes that may occur in practice,
administrative procedure etc., are highlighted. As these offices supervise parolees, matters
pertaining to the post release situation are also covered.

Close contact is maintained with the staff of the Special Supervision Unit who are
responsible for the preparation of reports and the eventual supervision of the more difficult
cases. The officers of this Unit are seen regularly.

Other regional offices which provide the supervisory services both in the metropolitan area
and the country area are also visited from time to time. Matters relating to the post release
situation are emphasised on these visits.

General access to the Full Time Member is facilitated by contact with the Board’s office in

Melbourne. Arrangements however can and have been made in liaison with country
regional staff for relatives etc., to make contact when the Member is in country areas.

F D Atkinson Government Printer Melbourne
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