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INTRODUCTION

e,

The content ‘of this publication i> a verbatim trans-
lation of the proceedings of the Seminar on * The Effect
of Islamic Legislation on Crime Prevention in Saud;
Arabia”, beld in Riyadh from 9 to 13 October 1976.

The United Nations Social Defence Research Iz -

stitute, in pursuance of ome of its objectives of inter-
national co-operation in the field of the prevention of
crime and treatment of offenders, has undertaker the
transiation of the proceedings from Arabic into English,
French and Spanish.

It should be stressed that, within the general
framework of UNSDRI’s legislative mandate, another
objective which is being served by this publication is
the dissemination of information to the international
community regarding the prevention of crime and the
treatment of offenders. | ndeed, without this volume,
apart from those who participated in the Seminar, non-
Arabic speaking persons would be unaware of the Se.
minar and of the proceedings. -

While we are glad with this international co-
operation and the dissemination of this important
information, it must be stated that the proceedings re-
flect the ideas of the Islumic world on the subject of

IX
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crime based on the Islamic Law and therefore the views
expressed by the various participants in the meeting
are not necessarily shared by this Inustitute.

The publication is informative and provides food

for thought.

| .

Torant Asuni

Director
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IN THE NAME OF GOD, MOST GRACIOUS,
MOST MERCIFUL
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Deputy Minister of Interior
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CHAIRMAN OF THE SYMPOSIUM
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This book is the product of a serious undertaking
unique in its kind, for it contains a number of specialized
scholarly papers that treat the relationship between the
Islamic legislation as it was revealed to the Holy Prophet

- around fourteen centuries ago and the pragmatic implemen-

tation of this legislation in the Kingdom of Saudi Arabia.

This study presents researches made by a selected
group of scholars of Saudi Arabia and the Arab world. At
the same time it contains the comments and -discussions
made by prominent scholars some of whom were Arabs,
other non-Arab Muslims and some were non-Muslim
western scholars concerned with legal matters, sociology
and criminology in diffetent parts of the world.

We trust that the subject matter of this book meets
the objective of Truth seekers. Every scholar has the
right to extend the Islamic legislation to all people and
thereby deliver mankind from delinquency and crime which
afflict humanity to an unprecedented degree in human
history.

The papers and discussions contained in this book are
concluded in a field research made on the effects of imple-
mentation of Islamic legislation on crime prevention in
the Kingdom of Saudi Arabia, which fact has led to secu-
rity, stability and low crimie rates throughout the Kingdom
of Saudi Arabia. This is cleatly illustrated by the compa-
rative statistics which the reader will find later in this
book. These statistics demonstrate that during 1386—1395
A H., corresponding to 1966—1975 Gregorian year, crime
rates were far less in the Kingdom than in other countries.
It is obvious that due to the developed modern age, deve-
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loped crime methods and the indifference of society in é
many countries towards the teachings of religions, crime i
rates amongst these societies have considerably soared.

We trust the concerned scholars will find in this book
the answers to their query in this field. In order to give
universal interest to the contents of this book we recom-
mended its translation into English, French and Spanish
for the benefit of those who cannot read Arabic. |

Finally, we hope that this book will give the oppor- : INTRODUCTION
tunity of tackling the problem of delinquency in modern : by
societies in a more pragmatical manner, and that the Islamic ;
legislation will be regarded as a source of peace and welfare :
to humanity, :

e e e e v

iy ot e e

Dr. FAroux AsmpUL RAHMAN MOURAD

T At s

Director-General, Crime Prevention Research Centre,
Ministry of Interior, Saud; Arabia
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Some nations glorify the relics of their ancestors, some
boast of their material wealth or military prowess. Some
admire the natural beauty of their countty or vaunt their
industrial or artistic skill. But Saudi Arabia, of all the
countries on the earth, is proud of its adherence to the
teachings of Islam and the Holy Quran.

The application of the Islamic. legislation in Saudi
Arabia is reflected through the realization of social justice,
as preached by Islam, goading people to do good, spreading
love and undefstanding, not doing harm to one’s neighbours
and dissemination of brotherhood spirit and the feeling of
responsibility for the welfare of humanity everywhere.
Furthermore, the Kingdom of Saudi Arabia is blessed with
stability and order never known before by any society,
except during the early days of the Muslim rule when justice
and peace reigned. | .

Until recently this blooming security was taken for
granted and did not need to be referred to. However, after
increasing contacts with other peoples and after the King-
dom resumed playing a pioneering role in the welfare of
the Islamic people and humanity everywhere, the attention
of the world was drawn to this unique kind of security which
‘the country enjoys and which has enabled the country to
implement with success development, construction and
industrialization plans. People everywhere became intere-
sted in the criminal policy adopted by the Saudi Govern-
ment that has achieved such a blissful security.

Conscious of a sense of duty to explain the merits of
the Islamic legislation and its effect on crime prevention
the Saudi authorities decided to convene a symposium at

11
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an international level to discuss the subjects rationally and
scientifically with a view to introduce to the world the
Islamic legislation as regards delinquency and crime and
the practical application of the Islamic penal law which,
as in Saudi Arabia, has led to low crime rates and a sense
of security by the citizens.

Experts of international otganizations, judges, uni-
versity professors, scholars and researchers from all over
the world were invited and participated in this symposium.

This book contains the papers presented at the sym-
posium and the participants’ comments discussed with so
much interest. It also contains the opening statement
delivered by His Royal Highness Prince Naif Ben Abdul
Aziz, Minister of Interior, being the highest authority re-
sponsible for security in the Kingdom. His reference to
the fact that any shortfall the society may suffer is due to
inadequate execution and not to any flaw-in the legislation,
which is divine, is a proof of the sagacity of His Royal
Highness on the subject under discussion.

This book ends with a plea to all the world to benefit
from the teachings of Islam which, if rightly applied,
would allow societies to enjoy the much needed security
and stability. | ,

It is our sincere hope that this book will be widely
circulated in order to serve the objectives of the symposium.

Contents

1. Opening statement by H.R.H. Prince Naif Abdul
Aziz, Minister of Interior.

2. Statement by Dr. Abdul Wahab Al-Ashmawy, Se-
cretary-General of the Arab Organization for Social Defence
against Crime (Brief description at the end of the session).

3. Session on Proceedings (Brief descq{ption of the
minutes). :
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4. First symposium (Definition of Crime according
to Islamic legislation and the sources of the Islamic Penal
Law), by Sheikh Mohammad Ibn Ibrahim Ibn Jubeir, Pre-
sident of the Court of Appeal.

Discussions of the first symposium.

5. Second symposium (Defining Crime responsibility
according to Islamic legislation) by Dr. Mohammad Salam
Madkour, Head of Islamic Law Department, Faculty of
Law, University of Cairo.

Discussions of the second symposium.

6. Third symposium (Means of evidence in Islamic
law) by Sheikh Saleh Ibn Mohammad Al-Laheidan, Mem.-
ber of the Council of the Supreme Court.

Discussions of the third symposium.

7. Fourth symposium (Effect of religion on crime)
by Sheikh Manna Al-Kattan, Director of the Higher Judical
Institute, Imam Mohammad Ibn Saud Tslamic University.

Discussion of the fourth symposium.

8. Fifth symposium (Effect of the Quranic teaching
“ to enjoin the good and refrain from evil deeds ” on crime
prevention) by Sheikh Nasser Ibn Hamad-Al-Rasheed, Di-
rector-General of Female Education.

Discussions of the fifth symposium.

9. Sixth symposium (Influence of Islamic education
on crime prevention) by Sheikh Mohammad Qutb.
Discussions of the sixth symposium.
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IN THE NAME OF GOD, MOST GRACIOUS,
MOST MERCIFUL

Praise be to God and Peace be upon God’s Holy Prophet

On behalf of the Government of His Majesty and the
people of Saudi Arabia I have the pleasure to welcome you
to this meeting rich with its participants, topics, and scopes.
Indeed we were looking forward to a meeting at this level
where learned men could meet with those in charge of
security to discuss objectively the principles of the-imple-
mentation of Islamic legislation to penal cases and their
effect on the achievement of security and stability in our
blissful society so that we may offer all the facilities to
your unique meeting and acquaint you with our methods
for the application of Islamic legislation in our public and
private lives and the justice and security that have resulted
therefrom.

We do praise God for this achievement.
Brethren!

All of you are aware that Islamic legislation is the
framework of our life in this country. It is the source of
our material and moral strength. Not only does it represent
the source of the various bodies which govern our policies
and regulations on criminal matters and legislative pro-
cedures but it is also the source of all our laws. Moreover,
it is the source of human ideals which govern the behaviour
of the people towards each other, towards their family, their
society and the world around them.

19
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Until King Abdul Aziz came our country used to be
plagued by anarchy and plunder. Following the path of his
fathers and forefathers King Abdul Aziz restored the Isla-
mic legislation to all parts of the country with a view to
extending justice to all, protecting the people’s rights and
fighting chaotic conditions that the society suffered from
before he united the country. As the people of this
country believe in God and in the Holy Quran they com-
plied with the Islamic legislation, and consequently they
are reaping its fruit, i.e. security and safety.

The late King Feisal, the great pioneer of our modern
movement, started to consolidate the foundations of the
society already enjoying justice and stability.

His Majesty King Khaled is going ahead with the past
achievements by opening new horizons for the Saudi so-
ciety. In this connection I would like to remind you that
without a serious adherence to Islamic legislation in public
and private affairs no stability could have been possible;
and as you know stability is a fundamental prerequisite for
the development of any society. Construction and progress
cannot be achieved where anarchy and terror reign. In
order to work, a citizen should feel that his life, property and
honour are not threatened. This is exactly what the Islamic
legislation endeavours to do. ‘

We believe that the people living in this vast country
enjoy security more than many other people in the world
through God’s grace and the implementation of the Islamic
legislation to everybody without any discrimination. In
this symposium we shall give direct and indirect proofs on
the positive effect of the implementation of Islamic
legislation in the Kingdom. We leave to you the research
work, deliberations and useful conclusions.

I should like to reiterate that if there are any shortfalls
in our life and regulations man is to be blamed but not the
divine legislation.

20
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The Islamic legislation in itself is complete and whole
with dll the fundamentals of justice. It covers all aspects of
life and bebaviour. The blame for any flaw in its imple-
mentation should be put on those who implement it.

Brethren!

This symposium is a contest in the field of scholarly
research work. We put at your disposal all our facilities
to discern the whole truth and to transmit your findings to
the countries where you come from. I hope that this sympo-
sium will be followed by other similar ones with a view
to completing research work and opening the path to those
who desire to know the truth and practise it.

I wish you every success in your noble task.

Peace be upon you

21

A



STATEMENT DELIVERED
by
Dr. ABpUL WaHAB AL-ASHMAWY

Secretary-General of the Arab Organization
. for Social Defence against Crime
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Your Royal Highness, Prince Naif Abdul Aziz, Mini-
ster of Interior, distinguished guests and members of the
symposium. '

The Kingdom of Saudi Arabia has convened this sym-

- posium on the Islamic legislation as a challenge to the civi-

lizations, systems, legacies and ideologies of the whole world.
It does so by leaving the discussion door wide open for
every scholar trying to find out the danger threatening the
world as a result of delinquency and crime and the endea-
vours to get rid of this explosion which has become a menace
to man’s safety in his own country and the safety of man-
kind all over the globe. Your Royal Highness, while I am
addressing myself to such a distinguished group of scholars,
jurisprudents, sociologists, learned men, researchers and men
of security I would like to recall the recent past when you
with your farsightedness and deep faith sowed the seed for
this gathering under the sponsorship of the late King Feisal
and his great successor, His Majesty King Khaled Ibn Abdul
Aziz and Crown Prince Fahd Ibn Abdul Aziz who from the
outset supported the idea. Now the plant is ready to yield
its fruit. These distinguished people have responded to your
invitation and they are here to see for themselves the pioneer-
ing experiment being made in this blessed land. I cannot
but express my gratitude to you and, on behalf of the Arab
Organization for Social Defence against Crime, express my
appreciation to you for convening this symposium and there-
by we are once more indebted to the Kingdom of Saudi Arabia
for its pioneering role for the welfare of humanity in general
and the Muslim people in particular.

25
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Finally, allow me, Your Royal Highness, to state on
behalf of the members of the symposium that we pledge to
live up to the trust you have in us and we hope that it will
attain many achievements as you have given your sponsor-
ship to it and that this symposium will be able to show
humanity the best ways to a safer and more care-free society
where man’s way of thinking, property, honour and work are
left unmolested. We pray God to help us to see the right
path and lead us to the Truth and enlighten the people
through learning.

After this statement Dr. Farouk Abdu{ Rahman Mourad
announced the end of the opening session. H.R.H. Naif
Ibn Abdul Aziz, Minister of Interior moved to the reception
hall where the members of the symposium and other guests
had the honour to greet the Prince.

The meeting was adjourned at 10.40 a.m.

26

SESSION OF PROCEDURES

On Saturday 16 Shawal 1396 H at 11.30 a.m. Dr. Fa-
rouk Abdul Rahman Mourad announced the opening of the
session with the discussion of the first item on the agenda
which was the election of the chairman of the symposium.
The floor was given to the head of the Egyptian delegation.

HEeap or THE EcYPTIAN DELEGATION

Gentlemen,

In appreciation of the role of the Ministty of Interior of
Saudi Arabia in holding and organizing this symposium the
delegation of Egypt has the pleasure to nominate H.R.H.
Prince Ahmad Ibn Abdul Aziz, Deputy Minister of Interior
and Head of the Saudi delegation, as chaitman of the
symposium.

Heap or Tue DELEGATION OF PALESTINE

On behalf of the Palestine Liberation Otganization I
second the nomination of H.R.H. Prince Ahmad Ibn Abdul
Aziz as chairman of the symposium.

Dr. Farouxk Aspur RaumMaN MOURAD

So I have pleasure in annouﬁ:ing the election of
H.R.H. Prince Ahmad Ibn Abdul Aziz, Deputy Minister of
Interior and Head of the Saudi delegation, chairman of the
symposium. I invite His Royal Highness to the rostrum to
chair the session.

27
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CHAIRMAN OF THE SYMPOSIUM

On behalf of the Saudi delegation and the Government
of Saudi Arabia I thank you for your confidence in me and
electing me chairman of this symposium which we hope
will be successful with God’s grace and that it will achieve
the objectives we look forward to, i.e. revealing the truth
regarding Islamic legislation and its importance and practical
feasibility, particulatly its effectiveness against crime and for
fostering order and justice in the countty.

I have the pleasure to reiterate the Saudi Government’s
welcome to the participants and that it will put at the disposal
of the symposium every possible facility for its success. The
participants should not feel they are strangers in this country,
and they should not hesitate to ask any assistance that the
secretariat of this symposium or the Saudi delegation could
afford. I hope that our gathering together will be positive
and constructive to comprehend and attain the Truth.

Dr. FaAroUuk ABDUL RAHMAN MOURAD

This week the symposium will meet in the morning and
in the evening. This week’s working programme is as follows:

This evening — Definition of crime according to the
Islamic legislation and Islamic penal law.

Sunday 17 Shawal

Morning session — Crime responsibility according to
Islamic law.

Evening session ~—— Means of evidence in Islamic legi-
slation,

Monday 18 Shawal

- Morning first session — Effect of religion and faith on
the prevention of crime.

28
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Morning second session — Effect of the Quranic teach-
ing “ to enjoin the good and refrain from evil deeds” on
crime prevention.

Evening session — Influence of Islamic education on
crime prevention.

Tuesday 19 Shawal

Morning first session — Islamic punishments and the
methods of their execution in Saudi Arabia:

1. Punishment of Retaliation, blood money and
act of atonement.
Morning second session — Islamic punishments and
the methods of their execution in Saudi Arabia:

2. Fixed punishments “ Hudoud ” and Discretio-
nary punishments “ Ta’zir ”.
Evening session — Implementation of Islamic legisla-
tion and its affect on crime prevention in Saudi Arabia (a
field research work).

Wednesday 20 Shawal

Morning session — Set for the work of the sympo-
sium’s rapporteur and secretariat.

Evening session — General meeting. Presentation of -

the rapporteur’s report and the concluding session of the
meeting.

PROCEDURES IN THE SYMPOSIUM

I would like to add here that as the symposium is of

* a scholarly nature that the subjects on the agenda are discus-

sed by the participants. Each topic will have a deliberation
committee conducted by a committee chairman. The speaker

29
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presents his subject for half an hour to be followed by the
first commentator for quarter of an hour and then by the
second commentator for another quarter of an hour and
then the floor is given to the participants either to add to
the speaker’s subject, make comments or make queries. The
floor is asked in an orderly manner in accordance with
appropriate formalities.

Thus we end our discussion regarding the symposium
and the way the procedures take place there. Due thanks
to the chairman.

CHAIRMAN

As H.R.H. the Minister of Interior is on a mission
abroad and I have personal engagements at the Ministry
of Interior I may not be able to attend some of the sessions.
Therefore I propose to nominate a Vice-Chairman.

HEeAD OF THE JORDANIAN DELEGATION

As an appreciation to Dr. Ibrahim Al-Awaji, Undet-
Secretary of the Ministry of Interior and Deputy-Head of
the Saudi delegation, for his tremendous efforts in organiz-
ing this symposium on which we harbour great hopes, on
behalf of the Jordanian delegation I propose to nominate
Dr. Ibrahim Al-Awaji as Vice-Chairman.

HEAp oF THE DELEGATION OF BAHREIN

I second the nomination of Dr. Ibrahim Al-Awaji
as Vice-Chairman,

CHAIRMAN

I announce the election of Dr. Ibrahim Al-Awaji as
Vice-Chairman. Now we have to nominate a rapporteur
of the symposium.

30
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Dr. IBrAMIM AL-AwWAJI

The Saudi delegation has the pleasure to nominate
Dr. Abdul Wahab Al-Ashmawi as the rapporteur of the
symposium due to his wide experience and role in orga-
nizing this symposium.

HEeAD oF THE DELEGATION OF BAHREIN

Praise be to God and peace be upon Prophet Mo-
hammad, his family and Companions. God’s peace, mercy
and blessings be upon you all.

On this blessed day, the day of our auspicious meeting
in the interest of Islam and humanity, I express, on behalf
of the Bahrein delegation, our deep gratitude to the Go-
vernment of Saudi Arabia for organizing this symposium.
Of course this is nor ~urprising for the Government of
Saudi Arabia and its King, Khaled Ibn Abdul Aziz, have
consistently given aid to different Muslim countries and
organizations everywhere to raise the banner of Islam.
Indeed His Majesty has faithfully fulfilled his task. May
God reward him.

On this occasion I would like to convey to you the
greetings of the Emir and people of Bahrein who look to
inds gathering as a great Islamic event and they expect
from you fruitful results to enhance the Muslim nations.
Without assimilating the Islamic legislation we cannot
expect the Muslim society to enjoy stability and order.

Islamic jurisprudence has provided us with an unde-
niable wealth in all aspects of life. It is a genuine jurispru-
dence adaptable to life at all times and in every place, and
as such can contribute a lot to the jurisprudence of every
country. What we need now is that this great jurispru-
dence should be the first and last source for Arab and
Muslim legislations and laws, and that it should be a beacon
for other nations in this respect. We trust that this sym-
posium will raise the conception of Islam. The Islamic
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nations cannot chart their course well without the imple-
mentation of Islamic legislation and doing away with borro-
wed legislations. Thank you again and my due respects to
all of you and may God reward you.

CHAIRMAN

Thank you very much and pray God that our aspira-
tions will come true. The Saudi Government feels that it
is its duty to organize such symposiums on Islamic legislation
since it is blessed with the most sacred places of Islam.
This is the birthplace of Islam and therefore it is the duty
of the Kingdom to catry the banner of this doctrine and
preach it. I hope that our efforts will be fruitful in
attaining the Truth and discuss the subjects with depth and
acumen. Everybody will have a chance to make enquiries
and ask questions.

Our next meeting will be this evening at 4 p.m. to
start the first symposium.

The meeting was adjourned at 11.55 a.m.
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Qther speakers were:

Dr. Mohammad Al-Sa’ad Al-Rasheed, Dean of the F aculty
of Islamic Law, King Abdul Aziz University, Mecca.
Dr. Hussein Hamed Hussan, Head of the Higher Legal

DEFINITION\ OF CRIME ACCORDING TO ISLAMIC
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Foreword

Islamic legislation is characterized by the diversity of
its sources and thereby it is easy to deduce solutions and
legal judgements. In addition to the Holy Quran the follow-
ing are the other sources: '

Prophetic teachings “ Sumnab ” supplementing the
Quran

Consensus of jurists’ opinions “ Ijma’ ”

Analogy “ Kias ”

Equity “ Istibsan ”

Legally unsettled questions of common interest * Ma-
slaba Mursala ” |

For fourteen centuries, generation after generation, the
learned doctors of Islam and jurisprudents have devoted
themselves to the studying of Islamic legislation and they
have ended up with a2 huge wealth of Islamic legislation
which has no precedence in the world. As long as people
have complied with Islamic legislation it has not failed them
in their daily affairs.

When Islamic legislation was practised by the followers
of Islam they had the upper hand over other nations and
other peoples embraced this religion in masses. Now the
time has come again that Islam should occupy its previous
summit place overlooking a sea of conflicting doctrines and
ideologies. It is proved now that the civilization built on
these doctrines is shaky and cannot achieve happiness for
mankind. Corruption, immorality, decay and crime are com-
mon features in most of the so-called civilized societies.
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How different this false civilization is from the civilization
built by Islam which has strived to attain the noblest ideals,
justice, security and real happiness for mankind. It is thanks
to the divine Islamic legislation, made by God who is aware
of man’s needs and means of reforms that such a glorious
civilization was possible.

Should He not krnow

He that created?

And He is the One

That understands the finest
Mysteries (and) is
Well-acquainted (with them).

(Quranic verse) Chapter 67, verse 14.

The Kingdom of Saudi Arabia has taken the initiative by
undertaking a marvellous experience in the implementation
of Islamic legislation in all aspects of everyday life, inter alia,
crime prevention. The result of this experience is the
prevailing security in the towns, villages, country and the
deserts of the Kingdom. ‘This security and social and
economic stability in Saudi Arabia are commended by friends
and foes alike.

In this paper we shall deal with some aspects of
Islamic criminal law:

1. Definition of crime according to Islamic legisla-
tion and types of crimes.

2. Extent of crime in everyday life, personal mat-
ters and civil life.

3. Criminal aspects of each individual delinquency
and its effect on social disorder and corruption.

4. Sources of the Islamic criminal law.

5. Common interest © Maslaba Mursala ” and cri-
me treatment and crime control.
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Crime according to Islamic law

The Arabic word crime © Jarima ” is derived from the
root © Jarm ” which has two meanings: severance and profit.
Tt seems that in the old days this word was used for a profit
from a detested deed. Later it meant committing something
wrong and sinful. Hence the following Quranic verse:

“ Aud 0 my people

Let not my dissent (from you)
Cause to sin lest you suffer
A fate similar to that

Of the people of Noab ”.

In other words do not let yourselves be carried away
with disputes lest you suffer punishment and face the fate of
your predecessors who rejected their prophets.

In another Quranic verse we read the following:

“ And let not the hatred of otbers
To you make you swerve o worry
And depart from justice. Be just;
That is next to piety ”. |

Therefore the word ctime may be used for any deed
contrary to right and justice. The words © Ijram ” and
“ Ajrama ” are detived from the same root.

The first word means the very act of “ committing
crime ” and the second one is the past tense which means
« committed a crime . In the following verses of the Holy
Quran in Chapter 83, vetse 54 we read: '

“ Those in sin used
To laugh at those
Who believed .

and
“Truly thpse in sin
Are the ones
Straying in mind, and mad ”.
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So the semantic origin of the Arabic word * crime ” is
any deed that is detested. Now as all the laws of Islam are
approved by the legislator and any disobedience of God’s
commandments is considered a crime. In other words,
“ crime ” is a prohibited deed that could be punished if
committed, or a person who refrains from acting in consi-
stency with what God has decreed may be punished as com-
mitting a criminal act. However, this definition of crime
is rather general, for both this word and sin and wrongdoing
imply the same meaning, i.e. disobedience of God’s com-
mandments irrespective of the fact whether the punishment
is meted out soon in this world or later after death. Accord-
ing to some jurists there is a further difference between
ctime, sin and wrongdoing. Crime is punishable in this
world by the legislator. The well-known jurist, Abu Ya’ala,
considers crimes as acts prohibited by God and punishable
by Fixed “ Hudoud ” or Discretionary “ Ta'zir” punish-
ment. Fixed punishments “ Hudoud ” are divine punish-
ments; a “ Hadd ” is a fixed punishment without a minimum
or maximum limit. Verily God cannot tolerate shortfalls on
the part of single individuals or groups of people.

According to Islamic legislation meting out punishments
is one of God’s prerogatives in order to protect humanity
from evil and attain peace and security for them.

The crimes punishable by fixed punishments “ Hu-
doud ” are seven, viz.

1) Adultery, 2) Defamation, 3) Alcohol-drinking, 4)
Theft, 5) Highway robbery, 6) Apostasy from Islam, 7) At-
tempted coup d’état.

Crimes related to those punishable by fixed punish-
ments “ Hudoud ” are the crimes punishable by Retaliation
and blood money:

1) Premeditated murder, 2) Semi-premeditated murder,
3) Murder by error, 4) Premeditated offence against human
life short of murder, 5) Offence by etror against human life
short of murder.
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Offence against human life short of murder is any
offence that does not cause death, such as beating up a person
and injuring him. Discretionary punishment © Ta’zir ” is
the right punishment to be meted out for offences not puni-
shable by fixed punishments “ Hudoud ” or Retaliation
“ Kisas . We have already mentioned that fixed punish-
ments “ Hudoud ” are God’s prerogative. Instead Discretio-
nary punishments © Ta’zir ” are meted out by the State’s
competent authority. The word © Ta’zir ” originally meant
the consolidation of social ties.

It is derived from the word “ Azzara ” meaning © to
stengthen ” or “ to support ”. © Ta’zir ” in this sense is
mentioned in the Holy Quran, Chapter 5, verse 13:

“ If ye (but)

Establish regular Prayers,
Practise regular Charity,
Believe in My apostles,
Honour and support them,
And loan to God

A beautiful loan,

Verily 1 will wipe out
Frowz you your evils,

And admit you to Gardens
With rivers flowing beneath ”.

It would be incorrect to think that © Ta’zir ” punish-
ments were not expressly mentioned in the sources of Isla-
mic legislation, for all such punishments are meted out to
prevent evil deeds and foul practices as recommended in
the Holy Quran and the prophetic teachings © Sunnah ». To
quote the Quran, Chapter 26, verse 183:

“Nor do evil in the land,
Working mischief ”.
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And Holy Prophet has said: “ Do not do others any
harm, nor cause any harm to be done to others ”. These
punishments are left to the exclusive discretion of the ruler
of the country. He enacts the laws for such punishments
as he deems appropriate. This is not inconsistent with the
famous norm that there are no ctimes or punishments without
a law defining them. The penal code was basically enacted
for unspecified crimes. Muslim jurists agree that “ Ta’zir ”
punishments are not meted out to other defined punishments.
For example, theft is punishable with the amputation of
the culprit’s hand; offences connected with money are not
punishable in the same way. Defamation is punishable with
eight lashes. Cursing is not punishable in the same manner.
All this is in conformity with the principle mentioned in
the prophetic report “ Hadith ” to the effect that “ He
who transgresses the limit of a punishment is himself an
offender ”. Hence, giving the right to rulers to mete out
“ Ta’zir ” punishments does not conflict with the norm
“ no punishments without a law ”.

Crimes in Terms of Concerned Interests

We have already explained that a crime originally meant
violation against concerned interests as indicated in the Qu-
ran, Tradition, Analogy or Equity. According to the Islamic
legislation concerned interests include the protection of re-
ligion, life, intellect, offspring and property. Therefore the
offences are classified into: offences against religion, life, in-
tellect, offspring and property.

Crimes According to Punishments Meted Out

These are divided into three classifications:

1. Crimes punishable by fixed punishments “ Hu-
oud ”.
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2. Crimes punishable by Retaliation or blood money.

3. Crimes punishable by  Ta'zir” (Discretionary
punishment).

1. Crimes Punishable by Fixed Punishments “ Hudoud ”

These crimes are punishable by “ Hudoud ” as revealed
in the Holy Quran. The punishments cannot be modified
or altered. It is God’s prerogative not to tolerate shortfalls
from man. These crimes are:

Apostasy; Attempted coup d’état; Adultery; Defama-
tion; Theft; Highway Robbery; Alcohol-Drinking.

2. Crimes Punishable by Retaliation and/or Blood Money
(* Kisas- and Diya”) such as assault and causing physical
injuries _

As. the punishments for these crimes are laid down i¥1
the Quran by the Almighty Legislator they cannot be modi-
fied or altered. However, the victim or his caretaker may
pardon the offender. In this case the culprit has. to pay
blood money and might be liable to “ Ta’zir ” punishment.

These crimes are: premeditated murder, semi-premedi-
tated murder, murder by error, premeditated offence against
human life short of murder and offence by error against
human life short of murder. The last two offences are offen-
ces that do not cause death such as beating up a person and
causing him injury. :

3. Crimes Punishable by “ Ta'zir”

These crimes are not specifically quoted in the Holy
Quran or in the Prophet’s © Sunnah ”. However, they are
punishable because they represent acts of disobedience to
God’s commandments and lead to wrongdoing. Though
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they are not specified Islamic legislative sources have men-
tioned some of them, such as usury, treason and cursing. In
the interest of the community the competent authority may
pardon the culprit from © Ta’zir ” punishments provided
this act does not prejudice the individual victim’s rights. The
victim may forgive the culprit as far as his own rights are
concerned without prejudicing the public rights exercised by
the competent authority of the country.

How Crime Appears in Daily Life, Personal Relations and
Civil Life

Ibn Taimiya, an authority on Muslim jurisprudence,
has referred to a number of sins which cannot be atoned
for, such as a man kissing a woman who is not his wife,
having sexual intercourse with her, eats prohibited things,
such as blood and dead corpses, accuses people of adultery
just to defame them, steals even though paltry objects, be-
trays people’s faith in him, cheats when he sells foodstuffs
or garments, gives short weight or measure, gives false
witness, accepts bribery before reaching a verdict or other
prohibited actions. People committing such offences will be
subject to Discretionary punishment or chastisement and
censure as the competent authorities deem fit depending on
the gravity of the sin.

Other sins pointed out by Ibn Taimiya are espionage
by a Muslim in favour of a non-Muslim enemy and inducing
people to contrivance and witchcraft, Other offences puni-
shable by fixed punishments “ Hudoud ”, according to Ibn
Taimiya, are also woman’s disobedience and sleeping with
a woman of another man. He believed that bribery was a
constraint to ordinary administration procedures. He con-
demned those who try to conceal the defects of commodities
they sell and depriving buyers from the legitimate right
of options. The maxim that says “Cheating spoils everything ”
is true because it invalidates any stipulated contract.
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CRIMINAL FEATURE IN EACH CRIME

1. Criminal Feature in Theft

The act of theft is an aggression against the property
and security of the people. When a burglar breaks into a
house people get frightened and others get alarmed and
therefore spend large amounts to fortify their houses to
protect their properties. If the burglar is armed women
and children get panicky. Therefore the proper punishment
for theft is hand amputation to get rid of this noxious social
disease.

2. Highway Robbery

This is a robbery committed on a public highway against
travellers to either rob them or commit any other serious
offences depending on the force of the attackers. The
punishment against such robbers is mentioned in the Holy
Quran, Chapter 5, verse 36 as follows:

“The punishment of those
Who wage war against God
And His Apostle, and strive
With might and main

For mischief through the land
Is: execution, or crucifixion
Or cutting off of bands,

And feet from opposite sides,
Or exile from the land ”.

This severe punishment is quite appropriate to this
type of crime in order to safeguard security on roads, for
they are important for the economic and social development

of a country.
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3. Adultery

The evil consequences of adultery are many. It is bad
for the offspring and if widely practised it transmits diseases
to the innocent and brings doubt to the Muslims. As a
result of adultery deformed children are born and children
do not know who their fathers are. Men start doubting if
they are the natural father of their children and consequently
both the family and society disintegrate. |

How many genealogical trees an adulterous woman has
caused to be lost? How unfaithfully she has acted towards
the living creature in her womb and towards God? There-
fore flogging an adulterous woman and stoning her to death
are appropriate punishments for such a horrible ctime that
makes the earth and heavens tremble.

4. Defamation

Defamation is committed when a criminal accuses a
pious man or a chaste woman of adultery and consequently
the accused woman loses her respect and dignity in the
society. Woman’s reputation is the most precious virtue she
possesses. It is the same for a man although an adulterous
man is less disrespected (in most modern societies) than a
woman. Defamation may lead a person to commit adultery.
In the Holy Quran, Chapter 24, verse 19 we read the
following:

“Those who love (to see)
Scandal published broadcast
Among the Believers, will have
A grievous Penalty in this life
and in the Hereafter: God
Knows, and ye know not”.

Hence the punishment is appropriate to the crime
according to the Islamic legislation in order to protect the
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society from dangerous wide-spreading of scandal, defend
man’s reputation and encourage virtue amongst the members
of the society.

5. Apostasy from Islam

Apostasy is renunciation of the religion of Islam either
by words or deeds, such as the disbelief in the doctrine of
monotheism and worshipping other gods, or rejection of the
commandments of the Islamic religion such as saying the
regular prayers, giving charity (Zakat), and abstaining from
taking alcohol, adultery and usury.

Disparaging remarks against the Prophet who is univer-
sally acknowledged or anyone slighting one of the angels or
the Holy Book can be very grave on the belief of others
and therefore the just punishment is to kill such a man and
get rid of him in order to protect the Islamic religion. The
Holy Quran refers to this offence as follows:

“ And if any of you

Turn back from their faith

and die in unbelief, their works

Will bear no fruit in this life,

And in the bhereafter. Everlasting Hell
will abide them ”.

6. Alcohol-Drinking

The following Quranic verses demonstrate clearly the
Islamic stance towards alcohol-drinking:

“O ye who believe!
Approach not prayers
With a mind befogged,
Until ye can understand
All that ye say”.

Chapter 4, verse 43.
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and
“ O ye who believe
Intoxicants and gambling,
(Dedication of) stones,
And (divination) by arrows,
Are an abomination, —
Of Satan’s handiwork:
Eschew such (abomination)
That ye prosper.
Satan’s plan is (but)
To excite enmity and batred
Between you, with intoxicants
And gambling, and hinder you
From the remembrance
Of God, and from prayer:
Will ye not then abstain? .

Chapter 5, verses 93 and 94.

Whoever ponders deeply over these Quranic verses
will notice that they refer to the.major risks resulting from
alcohol-drinking. The verse ordering believers not to ap-
proach prayers with a mind befogged has already given the
reason for it, and that is the praying person will not under-
stand what he says. In other words, wine makes one lose
his reasoning to a degree that the drunkard may have deli-
rium tremens induced by excessive use of alcohol. This fact
is indeed an insult to one’s intellect which is the greatest
thing God has bestowed on humanity. Hence alcohol de-
sttoys the man’s intellect and his manly qualities.

The next verse that prohibits alcohol-drinking altogether
is because intoxicants and gambling are an abomination of
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Satan’s handiwork. They excite enmity and hatred between
Muslims and distract them from the remembrance of God.
Intoxicants corrupt a man morally, socially and from the
religious point of view.

Recent medical studies have proved the dangers of
alcohol on the human body. Alcohol causes chronic infla-
mation in the mucous membrane of the stomach and deprives
it from the acid necessary for digestion. So an alcoholic
constantly suffers from indigestion. Alcohol also tends to
destroy the liver and at the same time forms fatty substances
on it, and so it cannot carry out its vital function, i.e. reliev-
ing the body of toxins.

Alcohol also causes the formation of fatty substances
on the muscles of the heart on which a person’s health,
energy and vitality ‘depend.

Medical studies have further proved that excessive alco-
hol-drinking might be lethal owing to alcohol poisoning and
excessive use of it may cause mental disorder.

Criminologists have found that a high percentage of
nervous and mental diseases, as well as perversion and
immorality, are due to excessive use of alcohol by the addict
or inherited from one of the parents who happened to be an
alcoholic. Drunkenness also may lead to unpremeditated
crimes.

The least effect of alcohol on the individual is to make
him indifferent and irtesponsible to moral and religious
values. The Holy Prophet has said in this connection that
“ in a state of exclusive submissiveness to God, a true believer
is not to touch a single drop of alcohol ”. He further
described wine-drinking as the deadliest sin because it
induces man to evil deeds. Caliph Othman * is reported
to have said: © Beware of wine, for it is the root of all evils ”.

* Caliph Othman was the third Caliph after Abu Bakr and Omar
who succeeded Prophet Mohammad (Translator’s note).
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He gave the following example. A man was summoned to
him and asked to choose either to burn a book, or kill a
boy, or kneel to an idol, or drink a glass of wine or sleep
with a woman. He made his easiest choice by drinking
the glass of wine first, then slept with the woman, then
killed the boy, then burned the book and at last he knelt
to the idol. This story could be symbolic but it certainly
shows how wine can intoxicate the brain and induce the
person to commit all kinds of sins for having lost the
distinction between good and evil.

Sources of Islamic Criminal law

The Articles and Deliberations of the Islamic law were
not recorded in written form but they were revealed to
Prophet Mohammad in the form of clear Commandments
and Probibitions associated with the causes and circamstances
which occasioned them according to the situation. Islamic
law doces not introduce or impose rules of law in isolation.
In fact, when an Islamic order or prohibition is given it is
always accompanied by the cause and wisdom which have
occasioned it.

Islamic law highlights the various dimensions of the
legal rules. It explicitly introduces the Quranic text which
is further understood when we get acquainted with the
circumstances of its revelation. Reference is also made to
the specific Quranic text, its interpretation and implementa-
tion by the Prophet. In other words, Islamic Shari’a (law)
did not cause any perplexity as far as legal rules are concerned.
Before his death Prophet Mohammad had made clear all the
ambiguities that might arise of the implementation of Islamic
law either through explicit statements or general rulings.
Muslims deduced legal rules from Quranic texts and basic
principles of the Sharia which were endorsed by the Prophet
who pronounced: “ I have delineated for you the basic prin-
ciples of the true faith; its apparently ambiguous aspects
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have been made as clear as daylight ”. The sources of the
Islamic law are the following:

The Holy Book (Quran)

The Sunnab (Propbetic reports)

The Consensus of Opinion (Ijma’)

The Analogy (Kias)

Equity (Istibsan)

Textually Unspecified Interests of the Public (Mu-
slaba Mursala)

Avoidance of Harm (Sad Al-Dbarai’)
Compatibility of Means and Ends (Istishab)
Checking what is permissible and probibited.

The fundamental principle is that everything is permis-
sible (Halal) unless it is specifically prohibited, condemned,
disproved or even frowned upon.

The Holy Quran

The Quran is the divine word of God revealed to His
Apostle Mohammad son of Abdulla by the Angel, Gabriel,
in the Arabic language to verify that Mohammad is God’s
Messenger. It is the chief source from which Islamic law
is derived and it is the root of all the other sources of Islamic
legislation. Abdulla Ibn Omar * says that he who teaches
the Quran has caught a glimpse of prophethood in his heart.
Also Al-Shatby ** in his book “ Al-Muwafaqat ” says: “ The
Holy Quran is in spirit and character the epitome of Sharia
(Islamic legislation); it is the chief pillar that sustains the
Islamic faith, the divine spring of wisdom, the sign of apo-
stlehood, the revealing light of eyesight and insight and
there is no other path to approach God or salvation except

* A well-known prophet’s companion and jurist (Translator’s note).
*% A famous Maliki jurist-teacher of Muslim Andalusia (Spain)
(Translator’s note).
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through the Holy Quran ”. All this need not be expressly
stated or evidenced since it is all embodied in the religion
of Islam. However, those who wish to cosaprehend all about
the Sharia and probe into the details of Islamic law should
take it as a life-long companion.

Classification of the Quranic rules:

1) Rules relevant to the Islamic faith: Belief in
God, His angels, His revealed Books and Apostles, the
Day of Judgement and Fate whether good or evil.

2) Ethical rules: Virtues every Muslim should che-
rish and vices he should abstain from.

3) Practical rules: Concerning what a Muslim says
ot does and his behaviour. This third classification is known
as the Quranic jurisprudence which the Basics of Jurispru-
dence aims at attaining.

Quranic rules are divided into two groups:

1. Rituals of worshipping, such as daily prayers,
fasting, almsgiving, pilgrimage, oath-taking and the dedication
of all sacrificial offerings to God and all such forms of
worshipping meant to discipline man’s relationship with

his Lord.

2. Rules dealing with everyday life, such as business
transacticns, modes of behaviour, felonies, statements and
everything other than rituals of worshipping disciplining
the relationship between Muslims and Muslim communities.
Everyday dealing rules vary according to relevant issues.
Crime rules are those related to acts of crime committed by
adult Muslims and the punishments they deserve in order to
protect life, property, honour and rights of the individual
and the relationship between the victim, the criminal and
the community.

The Holy Quran has stated the rules regarding fixed
punishment “ Hudoud ” and Retaliation meted out to those
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charged with adultery, theft, defamation and highway
robbery. Reference is made in the Quran to the punishment
assigned to intoxication. Ali Ibn Abi Talib * deduced the
amount of flogging to be inflicted upon the drunkard on
the Analogy of the punishment of defamation. For the
punishment to be inflicted upon the husband who accuses
his wife of adultery the Quran explains in detail the procedure
of “ Al-Li’an ” (Cursing) in which the husband and his wife
are summoned before the magistrate and swear to the invo-
cation of God’s curse and wrath upon the liar.

The Quran also explains what is meant by Retaliation
in crimes punishable by death and amputation of limbs. Such
punishments are either clearly specified or inferred from
the general rule in the Quran: “ And wounds equal for
equal ”.

The Quran clearly underlines the right a claimant has
to any punishment and how much he is legally entitled to
that right, and the cases where the claimant may pardon the
accused or claim blood money. The Quran also explains the
wisdom for conferring the right to retaliate on the claimant
or his guardian. The Islamic penal law is based on the right
to retaliare. This is stated in the Quran:

“In the Law of Retaliation

There is (saving) of Life

To you, O ye men of understanding ”.
Chapter 2, verse 179.

The Quran deals with the crime of murder by error and
its punishment whether the murderer is a believer or not,
an enemy of believers or a person belonging to a people
with whom there is a pact or a pledge. The Quran, fur-
thermore, gives an account of judgements ordained for

* Ali Ibn Abi Talib — Prophet Mohammand’s cousin and fourth
Caliph succeeding the Prophet (Translator’s note).
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murders by error and the maximum amount of punishment
for unpremeditated crimes. The Sunnah (prophetic reports)
specifies where retaliation could be claimed.

The Quran refers to some acts of disobedience and the
relevant punishments. These acts of disobedience are trans-
gressions against the interests which the Islamic religion
wanted to protect, such as religion, life, intellect, property
and offsprings. Some of these acts of disobedience are
explicitly stated in the Quran. Others are inferred from
other Quranic verses. The words © Fubsh” exaggeration
and © Baghi ” transgression catry all criminal associations,
for the very act of committing a crime is in itself a perma-
nent transgression. On this occasion the Holy Quran says
the following: ‘

“ God commands justice, the doing
Of good, and liberality to kith

And kin, and He forbids

All shameful deeds, and injustice
And transgression: He instructs you
That ye may receive admonition ”.

Chapter 16, verse 90.

Scholars “of Quranic studies maintain this verse is the
most comprehensive of all verses.

If all disobediences in the Quran have been mentioned
explicitly or in general terms no one can allege that crimes
are left unspecified. - Although some of the verses may not
be very explicit and are capable of different interpretations
yet the Commandments and Prohibitions in the Quran are
crystal clear. The Sunnah, later on, expounded these Com-
mandments and Prohibitions in even plainer form. Indeed
Prophet Mohammad did not utter things of his own whim
or fancy. “ It is naught else but a divine inspiration sent
down on him ”.
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The Sunnab

The Sunnah, meaning reported prophetic practice, is
what the Prophet said, did or agreed to. There are three
kinds of the Sunnah:

1) Whatever Prophet Mohammad uttered on diffe-
rent subjects and occasions.

2) The actions performed by the Prophet, such as
saying the prayers five times a day.

3) The Prophet’s implicit approval of the sayings
and deeds of some of his companions.

The Sunnah, of course, comes next to the Quran in
Islamic legislative sources. A scholar resorts to the Sunnah
only if he cannot find a relevant commandment in the Quran.

As regards the criminal law the Sunnah has explained
in general terms the judicial procedures practised in cases
of crimes and delinquency. It has explained about murder
for a cause and fighting back the assailant in self-defence,
and methods for evidencing crimes punishable by Retaliation
“ Kisas ” which have to be given by two witnesses. The
Prophet does not seem to have qualified the witness given
by a man and two women. The Sunnah explains what is
meant by “ Qasama ” * and the procedures by which Judge-
ments are ascertained on evidence or refuted on suspicion.
In conclusion, the Prophet rendered the religion crystal clear.

If any judgement is not mentioned in the Quran or the
Sunnah then inference is made to the general rulings of
Islam and attained on the basis of “ Kigs ” the Analogy.

“Iima’ * Consensus of Opinion
Consensus of Opinion is the unanimous agreement

reached by Muslim scholars, during any period after the

* Qasama is the summoning of forty inbhabitants of the place where
a person is murdered and swear they do not know who the murderer is.
Then the deceased is allowed to be buried and no retaliation is claimed
by the heits of the deceased (Translator’s note).
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Prophet’s death, on any legal judgement bearing upon a
particular situation or incident.

The four principles of © Ijma
are:

3

Consensus of Opinion

1) That at the time of the incident there should be
a number of scholars, for Consensus cannot be reached
without varied opinions, each one approving the others.

2) All Muslim scholars have to unanimously agree on
the judicial judgement at the time of the occurrence of the
incident irrespective of the country they come from, race
and school of thought. In other words Consensus is not
legally binding without a general consensus of ideas.

3) The “ Mujtahideen > (Muslim scholars) should
each express their viewpoint clearly and openly concerning
the occurrence in question. Consensus is formulated on any
judiciary issues after hearing the opinions individually or
collectively with open-mindedness and that they are not
inconsistent with each other.

4) Consensus could be formulated only if the view-
points are unanimously agreed upon. No Consensus is
established if only the majority agree upon it. The Consensus
thus reached shall be an indisputable authority which cannot
be challenged even if disagreement arises over the identifi-
cation of the scholars who formulated the Consensus, and
the location where it took place.

Al-Shafie and Ahmad are rather inclined to disprove
the existence of the Consensus except at the time of the
Prophet’s companions and on matters of basic religious rites.
Muslim jurists unanimously agree on the Consensus reached
by the Prophet’s companions particularly during the reign
of Omar * who used to refer controversial issues to them.

* Omar was the second Caliph succeeding Prophet Mohammad
(Translator’s note).
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Analogy

Analogy is the inference that if two or more things
agree with one another in one or more respects they will
agree with yet other respects. If, in a certain respect a
particular judgement was passed and the reason for passing
this judgement was indisputably acknowledged one way or
the other, it follows that the same judgement should be
applied to a similar incident provided that the cause of the
incident is known. The judgement lies where the cause lies
and identical incidents necessitate identical judgements.
The Glorious Quran applies the principle of equality to
identical cases and identical occurtences are equally judged.
In the Quran the Almighty God says:

“ Do they not travel

Through the earth, and see
What was the End

Of those before them

(Who did evil)?

God brought utter destruction
On them, and similar

(Fates await) those who

Reject God ”.
Chapter 47, verse 10.

If occurrences are not identical, judgements cannot be
identical either, as in the following Quranic text:

“What! do those who
Seek after evil ways
Think that We shall
Hold them equal with
Those who believe and
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Do righteous deeds, — that
Egqual will be their

Life and their death?

Il is the judgement

That they make ”.

Chapter 45, verse 21.

In another context God says:

“Shall We treat those

Who believe and work deeds
Of righteousness, the same

As those who do mischief

On earth? Shall We treat
Those who guard against evil,
The same as those who

Turn aside from the right? ”.

Chapter 38, verse 28.

Al-Shafie’s friend, Al-Muzni said: “ Muslim jurists as
far back as the Prophet’s time have been making use of
Analogy in all their judgements on religious matters, and
they agreed that good is equal good and evil is equal evil .
This in fact is Analogy in the true sense. We do not want
to consider differences among jurists nor do we like to
disprove the jurists’ assertion that Analogy is an infallible
legal authority. We share the public’s opinion that Ana-
logy is undoubtedly employed for passing judgements on
Ta’zir crimes for which no defined punishments are described
by God but are left to the discretion of the authority
who administers the law.
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Some Discretionary © Ta’zir ” punishments have been
derived from the general and specific judgements available
in the Quran and the Sunnah. Some punishments are traced
back to the Prophet and some to his companions blessed
with the Prophetic guidanc: when the Quran was revealed.

The four Imams (founders of Islamic law schools) una-
nimously agreed to consider these judgements authoritative
if they cannot be traced in the Quran. Al-Shafie, one of
the four leading doctors of Islam, says: “ The opinion of
the Prophet’s companions is definitely better than ours and
therefore to be taken as a basis for Analogy since the main
objective is the preservation of public interests and the admi-
nistration of everyday affairs in a better and just manner ”.
The validity of Discretionary punishments in accordance with
Analogy is an indisputed matter, for these punishments are
exclusively left to the individual discretion of the magistrate
who administers the law. The maximum limits for crimes
punishable by fixed punishments © Hudoud ” and Retaliation
“ Kisas ” are defined in the Quran. And Discretionary
punishments can be administered on the basis of Analogy.
But can crimes punishable by fixed punishments “ Hudoud ”
and Retaliation be proved on the basis of Analogy?

Some jurists maintain that they could be proved by
Analogy because it is one of the methods of correct and
sound deduction and just judgement. It is confirmed that
Prophet Mohammad allowed Muaaz Ibn Jabal * to exercise
his own individual judgement which is but one aspect of
intellectual thinking. In the well-known letter addressed
to Abu Musa Al-Sharie, Omar Ibn Al-Khattab said: © Judge
things in relation to their counterparts . Moreover, the
Prophet’s Companions ascertained the © Hudoud ” punish-
ment for alcohol-drinking on the basis of Analogy. The
Prophet said of one charged with wine-drinking: “ Beat him

* Well-known Prophet’s companion, judge and jurist (Translator’s
note).
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up or flog him ”, but he did not specify the amount of
chastisement. The Prophet’s Companions specified the extent
of chastisement by each giving his own individual opinion.
Ali Tbn Abi Talib voiced his opinion when he said of one
accused of intoxication: “If a man drinks he will get
intoxicated, and if he does he will lapse into hallucination
and commit transgression. Therefore he will be chastised
for transgression ”.. Some jurists believe that crimes puni-
shable by “ Hudoud ”, Retaliation and Atonement cannot
be confirmed on the basis of Analogy since they are specified
in particular crimes which cannot lend themselves to analo-
gical considerations.

As punishments of Hudoud and Kisas are associated
with the subject matter and since they cannot be estimated
they do not lend themselves to analogical considerations.

Unless rid of the element of suspicion judgements
cannot be legalized.

Analogy, however authoritative, cannot constitute an
indisputed and final authority; it cannot be applied to
“ Hudoud ” crimes. “ Hudoud ” in origin are primarily
prescribed for specific crimes and as such cannot be divided
or inferred on analogical basis because they fall within
God’s exclusive domain.

“ Istibsan ” or Equity

Literally “ Istihsan ” is to consider a thing to be equi-
table. In the terminology of fundamentalist jurists it means
the rejection by the Muslim scholar of a concealed Analogy
or a general judgement in preference to an exceptional judge-
ment occasioned by an evidence dawned upon his mind.

Kinds of Istibsan

1) Rejection of a concealed Analogy in favour of a
clearly evidenced one.
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2) The exception of a particular item from a general
judgement on the basis of clear evidence.

The examples given by the purists on “ Istihsan ” are
many. For instance, if a person is wounded by someone, the
offender should be punished by Retaliation. This is absolutely
necessary. But Retaliation would not be possible since a
completely identical wound could not be inflicted on the
body of the offender. Therefore, Istihsan would call for a
compensatory blood money along with, where applicable, a
Discretionary punishment. However, some jurists do not
advocate © Istihsan ” on the assumption that it implies de-
duction of legal judgements by fancy or whim. It is beyond
our scope to go into further details on this matter.

“ Maslabha Al Mursala ” (Unspecified Interest of Common
Good)

In the terminology of basic jurisprudence “ Maslaha Al
Mursala ” means any interest of common good which does
not originally exist in the Quran or the Sunnah and for
which no legal reference is available to consider or neglect.
It is called © Maslaha ” because it is not based on substantial
evidence to prove its acceptability or cancellation. Of these
interests instituted by the Prophet’s Companions were coin
minting, prison installations and other interests deemed ne-
cessaty for which no legal reference is available to cancel or
legitimize them. The difference between © Maslaha ” and
“ Istihsan ” is that the first one is instituted by virtue of
the public good which it aspires to fulfill. « Istihsan ” is
not imposed by virtue of a certain element inherent in it.
It rests on an evidence alien from it which is Analogy. The
exercise of Analogy through © Maslaha Mursala ” is part and
parcel of the doctrines of Imam Ahmad and Imam Malik.
According to them the legal policy rests on the implementa-
tion of interests of common good at large.

In fact the “ Maslaha ” is considered by all jurists, but
the difference between the jurists lies in considering it as
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an independent entity. The doctrines of Hanafi and Shafi
introduced “ Maslahas ” in Analogy whereas Malik and
Hanbali considered © Maslaha ” an independent authority
not necessarily attachable to other authorities, provided that:

1) The “ Maslaha ” should be compatible with the
objectives of the law-maker as a whole in the sense that it
should not run against any of the divine tenets or final
deliberations. “ Maslaha ” should be consistent with the
common good meant to be achieved by the Divine Legislator.
Therefore “ Maslaha ” should be akin and not alien to
the common good conceived by the Divine Legislator.

2) “ Maslaha ” should be formulated and implemented
within the normal limits of reason. It should emerge only
when necessary so that it can be accepted by reasoning.

3) When “ Maslaha ” is implemented it should lead
to the elimination of some difficulties of a religious charac-
ter., If it is unreasonably carried out it may pose some

kind of difficulty. God says in the Holy Quran:
“and HE (God) bas

Imposed no difficulties on you
In religion.”

Chapter 22, verse 78.

“ Maslaba ” and Crime Prevention

Many legal deliberations, particulatly those concerned
with the prevention of crimes arose from thoughtful con-
sideration of the common good. Omar Ibn Al-Khattab
maintained that the punishment for adding water to milk
(which is considered a fraud) should be by spilling the
milk in order to deprive the cheater of any illegitimate
profit. Doctors of the Hanbali doctrine resolved that the
punishment for intoxication during the month of Ramadhan
should be doubled in deference to this holy month. The
Prophet’s Companions, their followers and Muslim jurists
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agreed that prostitutes and procurers had better be expelled
to protect the society from their mischief.

Undoubtedly this punishment sprang from the com-
mon interest of the society. Books on Islamic jurisprudence
are abound with similar examples. Heads of Muslim coun-
tries may work on this pattern to safeguard the state and
the community on condition that the positive laws should
take into consideration the common interests as prescribed

by the jurists.
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This most enlightening research work has dealt with
the subject under discussion from all its aspects. This is
not surprising because his Eminence Sheikh Mohammad
Ibn Jubeir, who presented the paper, is a judge and a
scholar and has devoted a number of years studying, collect-
ing and investigating Islamic jurisprudence. I could ima-
gine the seemingly insurmountable difficulties he encounte-
red when he set to write this papet.

Instead of writing his paper in the style of dogmatic
jurists crammed with the terminology of jurisprudence he
preferred a more lucid and straightforward style free from
incomprehensible or misleading terminology.  The topic
under discussion was handled in a style surprisingly
appropriate to the nature and objectives of the symposium.

As the subject under discussion consists of two parts
I have agreed with my colleague, Dr. Hussein Hamed Has-
san, that I comment on the first part of the study, viz.
“ Concept of Criminality ” and he will comment on the

second part, “ Sources of Islamic Legislation ” in order to
avoid repetition.

The Concept of Criminality

- I do not want to probe deeply into the nature of
criminality. I just would like to give some glimpses on
the conception of the Islamic legislation as already discus-
sed by Sheikh Mohammad Ibn Jubeir. However, I would
add a few hints which the nature of the seminar may
requite for the sake of some of the participants who are
not familiar with the Islamic jurisprudence or the funda-
mentals of the Islamic legislation.

. The lecturer mentioned that crime, according to Mu-
slim jurists, is committing an act which is punishable or
the abandonment of an act which should have been carried
out. In this general definition of crime, according to Islamic
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jurisprudence, disobedience, sin and other acts of wrong-
doing, such as envy and hatred of somebody who does not
deserve it, are considered crimes punishable in this world
and in the hereafter.

The more precise definition of crime is committing a
legally prohibited act punishable by fixed punishments or
“ Hudoud * Discretionary punishments “ Ta’zir . 1In
other words, crime is the commitment of a forbidden act
or the abandonment of an act which should be carried out.
Such a punishment is explicitly defined in the Quran or
the Sunnah for crimes punishable by “ Hudoud ” and Re-
taliation, or implicity mentioned as the majority of © Ta’
zir 7 (Discretionary) crimes. In the precise definition of
crime the western laws coincide with Islamic jurisprudence
that crime is the commitment of a punishable act or the
abandonment of an act which should have been carried out.

At this point I would like to go back to the problem
whether Discretionary punishment © Ta’zir ” has been
expressly specified.

The lecturer has maintained that Discretionary punish-
ment is expressly delineated in the Quran and the Sunnah
by quoting the Quranic text: * Commit no evil in the land
with intent to do mischief, ” and the Prophet’s Report
“ Neither do you cause any harm nor eliminate it by causing
more harm.” He further added that punishments ex-
pressly mentioned in the Quran, such as “ Hudoud ” and
Retaliation, have been considered the basis for Discretionary
punishments which are not expressly mentioned in the
Quran. The fact that no direct mention is made and no
specific punishment is prescribed for © Ta’zir ” crimes has
in most cases allowed the judge more freedom and elasticity
to think out a penalty more appropriate to the circumstances
of the criminal and of the crime itself.

Western laws may not have this advantage. Hence a
judge may be confronted with a case for which there is
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not enough evidence that the accused has committed the
offence. The judge may, under the pressure of rigid and
inadequate legal texts, acquit the accused who thus escapes
the due punishment. Unlike these laws the Islamic penal
system does not allow a criminal escape punishment.
Despite the wide variety of criminal offences in the Islamic
law, crimes and punishments are explicitly mentioned. The
intricate formalities of the western laws do not exist in
Islamic jurisprudence. In Islamic jurisprudence crimes are
classified into “ Hudoud 7, “Kisas ” (Retaliation) and
“ Ta’zir 7.
“ Hudoud ” crimes are:

. 1 .Adultery, 2. Theft, 3. Highway robbety, 4.
Wine-drinking, 5. Defamation, 6. Apostasy from Islam,
7. Attempted coup d’état.

Although some jurists classify those crimes differently
yet I would rather prefer the first classification.

Retaliation is inflicted against the human self. Ho-
wever, I do not want to waste much time on this particular
point, but T would like to add some hints on the © Ta’zir ”
crimes.

“ Ta’zir ” embraces almost all crimes mentioned in
Islamic Sharia (legislation). The judge’s authority in
“ Ta’zir ” is so wide in order to investigate the circum-
stances which motivated the crime and deliberate on the
nature and extent of the punishment accordingly. Punish-
ments for “ Ta’zir > crimes may be light, but in some rare
cases the punishments could even be heavy.

The punishments are: exhortation, censure, intimida-
tion, deportation, public denunciation, payment of fine or
confiscation of property (financial penalties). The convicted

person may be confined or flogged or even on rare occasions
(such as espionage) be condemmed to death.
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Islamic jutisprudence evidently classifies crimes in a

different manner from western laws which usually classify

crimes into: penal, misdemeanour and contravention. Some
other laws, such as the English law, classify crimes on the
basis of relevant legal institutions and prosecution proce-
dures. In other words they are classified into two groups
and are primarily based on the extent of punishment as if
the specification of the crime is a part of the punishment.
Islamic law bases punishment on the gravity of the crime
and its threat to the five necessities mentioned by the
lecturer, i.e. religion, life, offspring, intellect and property.
This gives the Islamic law its permanent and consistent
character. Islamic law differs considerably from other laws
as regards civil offences.

In other laws a civil offence does not reach the status
of a crime, whereas in Islamic law it is often considered
a Discretionary crime even if it sesults in civil prosecution.
The judge may inflict a Discretionary punishment on the
convicted. The compensatory aspect in these civil contra-
ventions is completely excluded in Islamic law, for intended
transgression and gross negligence endanger the interests
of individuals and communities. Islamic law is meticulously
keen on the preservation of the five indispensable necessities
and it does not hesitate to inflict severe punishment on
anyone who dares to violate them. In this connection I
would like to refer to disciplinary offences which some
laws do not consider as crimes. According to the I-lamic
jurisprudence they are of criminal nature and thus punisnable.

Let us have a quick glance at the objectives of punish-
ment in the Islamic law.

1) To serve as a deterring and discouraging factor
against crime to the criminal and others. Hence the public
execution of chastisement. In Islamic law all punishments

for crimes committed should be executed in public and
before a large crowd. In reference to this point the Quran

69

@onslinme



says: “ The execution of punishment inflicted upon the
convicted should be witnessed by a host of believers ”.

2) The criminal should receive due punishment for
the crime he has committed. This is cleatly prescribed in
“ Hudoud ” and Retaliation punishments.

3) Rehabilitation of the criminal; this is self-evident,
particularly in the cases of highway robbery. It may also
be evident in refusing to accept the defamer’s witness
unless he has turned over a new leaf. Punishment in
Islamic legislation is based on mercy. God says in the
Quran: © We sent thee not, but As a Mercy for all crea-
tures 7. (Chapter 21, verse 107).

Although chastisement may be painful it serves as a
cure. When a person realizes that he will be chastised
before a large crowd he will be deterred from committing
even the slightest offence.

As it is important to focus attention on the preliminary
steps due attention should also be given to the consequen-
ces of any crime. The main characteristics of Islamic cri-
minal legislation are:

1) Islamic legislation is revealed by God and there-
fore people comply with it not only out of fear of the
authorities but also of the punishment in the hereafter.
This explains why there are not many crimes in the Kingdom

of Saudi Arabia.

2) The existence of equality between crime and
punishment as the Quran says:

“The recompense for an injury
Is an injury equal thereto (in degree)”

Chapter 42, verse 40.

In another verse it says: “ There is life for you in reta-
liation O ye men of understanding ”.
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3) Punishment is inflicted only upon the person
who perpetrated it, and no one is held responsible for
another’s guilt. The Quran says:

“Nor can a bearer of burdens
Bear another’s burden ”.

Chapter 35, verse 18.

4) All people are equal before the law of Islam.
There is no distinction between a man of good descent and
another of low birth, between employee and employet or
between a master and a servant. The Prophet said © The
people before you were destroyed because they used to
pardon nobles caught stealing, and punish others coming
from lower strata of the society. I swear by God that if
my daughter, Fatima, committed theft I would have her
hand amputated ”.

5) Consolidation of ethical values and the up-bring-
ing of the society in accordance with Islamic teachings.

6) The preservation of general rules and the princi-
ples of Islamic legislation.

Dr. Hussein Hamid Hassan

Praise be to God, the Lord of the Worlds and His
blessings and peace be on His Apostle, Mohammad, his fa-
mily and Companions. I have the pleasure to participate
in the discussions of this valuable research prepared and
lectured by His Eminence Sheikh Mohammad Ibn Ibrahim
Ibn Jubeir, President of the Court of Appeal, a man noted
for his studies in Islamic jurisprudence and long experience
in this field and whose style combines excellent represen-
tation with easy and precise expressions. If I have any
comment to make on this study it will be no more than an
elaboration of a principle or a representation of a text men-
tioned in this valuable research. The sources of Islamic
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legislation in general and penal laws in particular are di-
stinctively advantageous over other western laws, a fact
agreed even by objective critics of Islam. Though of varied
sources and methods of deduction Islamic legislation is
sublime, perfect and universal.

Not a single case, event or incident occurs in our
present time wherever it may be in the criminal field is left
unconsidered by the Muslim jurists in the books of Islamic
jurisprudence. If the deductions are not explicitly stated in
these books they can be traced in the general principles and
rules of Islamic law. In this connection we may cite Imam
Al-Shafie in his introduction on the Basics of Jurisprudence
in the following words: “ Whatever incident happens to a
Muslim there is a binding judgement, i.e. in the Quran, and
a fair solution for it ”.

The Imam further adds that any problem, controversy
or happening which occurs to a Muslim must be clarified in
the light of the Quranic guidance. In the Quran there is a
solution for every problem no matter how insoluble it
may seem to be. This was not just a theory on the part of
the Imam. The extensive and intensive knowledge on
jurisprudence Imam Al-Shafie collected and dictated to his
disciplines coupled with his ingenious legal deliberations
are an exceedingly substantial evidence that no problem
which cropped up in his lifetime was not settled or solved
by him or any of his contemporary jurists through the aid
of the Quran or the Sunnah. '

But if theories and principles regarding criminal law
proved unchangeable it is because all such theories and
principles originate from the early Muslim jurisprudence.

The following are some detailed examples of the ad-
vantages of Islamic criminal law over other positive laws:

First:

The Islamic penal system is more privileged than
other systems in references and sources. The soutces
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of Islamic criminal law are not confined to prohibitions but
also there are commandments. Therefore, Islam ever since
it was revealed equalized between prohibitions and com-
mandments concerning punishment. Abstention from carry-
ing out a command is considered as sinful as committing a
forbidden act. The contemporary laws today are inclined
to approach this line, and the modern criminal codes now
recognize the crime of “ omission ”. Islamic law considers
the rejection of a divine commandment and the commitment
of a prohibited act equally punishable. Muslim jurists main-
tain that any person who withholds food or drink from a
hungty or thirsty person until the suffering man dies, is
considered a criminal and should suffer Retaliation. The
Maliki school and Ibn Al-Qayyim (a Hanbali jurist) assert that
if a person saw a wounded man bleeding and could have taken
him to the nearest hospital for treatment but declined to do
so and the suffering man died of his wounds, such a person
shall be condemned to death, if his crime is proved, or he
has to pay blood money. And a person who refuses to
accommodate another man chased by a lion and running to
find a refuge, is punishable by retaliation.

So the Islamic criminal jurisprudence has rich sources
of both prohibitions (such as against murder, theft, adultery
and alcohol-drinking) and commandments if not executed
are considered disobedience and the culprit shall be punished.
This is the main advantage of the Islamic penal system over
other systems of law therefore the Islamic law is qualified
to handle any penal case of the present day. Surely it is fair
enough to equalize the crime of abstaining from saving a
person from death with the actual slaying of a petson or
dismembering him.

Second:

Unlike other laws Islamic Sharia has the advantage
that its criminal laws are not inferred from the Quran
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or Sunnah only but also deducted from other sources
which are logical. For example, the Quran enjoins that the
orphan’s money is to be safeguarded and prohibits its
misuse and waste. The crime of doing so is punishable by a
Discretionary punishment © Ta’zir . The Divine Legislator
by his commandments and prohibitons wants to take care of
the interests of his subjects. When He prohibits that the
orphan’s property be dissipated the object is the preservation
of the orphan’s property. Consequently any squandering of
the orphan’s property is considered a crime. Analogy is used
as a source of criminal injunctions by the scholars who stick
to their opinions. Single evidences are not taken for a cer-
tain criminal injunction but a group of evidences do help in
reaching the deliberation of such injunctions.

Accordingly, the Prophet’s Companions formulated a
legal opinion whereby a band of people taking part in the
murder of an individual should be condemned to death. This
legal opinion is based on the assertion that the Divine Law-
maker forbids murder in order to preserve human life. There-
fore as self-preservation is a legal objective it is lawful to
condemn to death any person or persons who cause the
murder of a single man. Hence the methods of individual
reasoning, deduction and legal rules based on the texts of the
Quran and Sunnah have enabled the Islamic penal jurispru-
dence to cope with the people’s requirements, take care of
their interests and protect them from mischief.

An outsider may think that a number of penal injunctions
and modern theories and principles may not exist in the
books of Islamic jurisprudence and might have been unknown
to Muslim jurists. This idea may be due to the lack of ade-
quate legal terminologies in Islamic jurisprudence. For
exanple, the crime of “ omission ” is not found in the Quran,
Sunnah or in any other jurisprudence books. On the other
hand one comes across in such books the injunction that
anyone capable of saving a person from death but who fails
to do so is guilty of manslaughter. This crime of “ omission ”
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is implied in elementary books on jurisprudence and the
manuals prescribed for the beginners in Islamic law.

If a law student endeavours to find, for instance, what
modern jurists call the theory of “ moral doer ” he will most
likely fail to trace it in the books on Islamic jurisprudence.
This problem cropped up in some European countries when
the culprit was criminally irresponsible or unpunishable
either because he was under age or insane or the crime lacked
the element of “ intention ”, and that the crime was commit-
ted at the instigation and provocation of another person
who masterminded it. Naturally such a problem called
for a solution that lawyers wanted. The jurists contended
that anyone who instigates another person to commit a crime
and that person is either insane and unable to discriminate
between right and wrong or who does not harbour any
criminal intention, the instigator would be held responsible
for the crime. The right and exact legal term may not exist
in Islamic jurisprudence. But if we consider the opinions
expressed by Islamic scholars on theft, for example, we
could detect an implicit reference to this crime. The Muslim
scholars state that he who instigates a young boy or an in-
sane person to commit a crime, is responsible for the offence
of theft and the actual executor of the crime is but an instru-
ment viciously utilized by the instigator. This is the signifi-
cance of the theory of the “ moral doer ” as it exists in the
west and practised in some Arab countries following western
legal patterns.

The second reason which leads some western lawyers
to believe that the Islamic jurisprudence falls short of com-
plying with the needs of the Muslim world is due to the fact
that Islamic jurisprudence follows a different methodology
from that used in the west. For example, a student of other
laws may find a certain case under a specific context, but if
he tries to look it up in the Islamic jurisprudence he may
not find it under the same context. Naturally evety jurist has
a different methodology. Therefore those who would like
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to be acquainted with Islamic jurisprudence should be fami-
liar with the methodology of Islamic jurisprudence.

Let us cite an example to illustrate this point. One is
inclined to look for the crimes of leaving a bleeding person
to die, letting another man’s property be destroyed (such as
leaving a house to burn down or a sheep to die) under the
headings of Retaliation (Manslaughter) and Liability respecti-
vely. This is what a researcher is inclined to do, but the said
crimes could be looked up under the headings of Hunting
and Animal Slaughters. In Maliki jurisprudence there is a
text ascribed to Sheikh Khalil #* which stipulates that if an
animal is shot at and is wounded but is still alive then anyone
who sees it must slaughter it even if the owner is unknown
in order to protect the property of the group. Slaughtering a
wounded animal is the responsibility of any passerby, for
the meat of the wounded animal cannot be eatable until it
is slaughtered. Anyone found guilty of failing to slaughter a
wounded animal will be fined with a sum of money equal to
the value of the animal. Sheikh Khalid further adds that
anyone who comes across a wounded animal (a sheep, a deer,
a camel or any other eatable animal) and fails to slaughter it
shall pay the owner of the animal what the animal is worth.

This illustrates that Islamic jurisprudence with its varied
sources and methodologies, is quite adequate to meet the
needs of Muslim. However, Muslim jurists have the task of
presenting the jurisprudence in an attractive, easy and intelli-
gible style with a view to helping researchers to pursue their
studies of Muslim jurisprudence.

Sheikh Mobammad 1bn Ibrabim Ibn Jubeir

I am grateful to both Dr. Mohammed Sa’ad Rasheed and
Dr. Hussein Hamid Hassan for their kind comments on my

* A famous Egyptian Malaki scholar (Translator’s note).
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paper. As a matter of fact, due to the limited time for my
lecture I had to be very brief with my subject.

However, thanks to the enlightening explanations given
by both Dr. Mohammad Rasheed and Dr. Hussein Hassan
my subject has become full and useful. It was my intention
to make a comparative study between Islamic legislation
(Sharia) and other laws but I kept to the title as originally set
by the symposium, i.e.  Implementation of Islamic Sharia
in the Kingdom of Saudi Arabia ”, for I believe that the com-
parative study between Islamic Sharia and western laws needs
a special symposium. As we in Saudi Arabia implement
Islamic Sharia I did not see any reason to tackle other laws.

Conductor of the Discussion

Due thanks to Sheikh Jubeir for his lecture and with
this we conclude the first part of our symposium. We shall
meet after © Maghrib ” (sunset) prayer.

The meeting was adjourned at 5.45 p.m. and recon-
vened at 6.25 p.m.

Chairman

We resume the discussion of the first topic. We shall
give the floor to some of the participants to make their com-
ments on the subject.

Dr. Hamad Al-Kobaisi

Upon giving a brief glance at the paper presented by
Sheikh Mohammad Ibrahim Jubeir I believe paragraph 5 on
page 7 of the paper needs more elaboration and clarification.
According to comparative academic studies the offence of
apostasy and defection from Islam is inconsistent with the
freedom of belief as stipulated in the Quran: * Let there be
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no compulsion in religion ”. On this point I would like to
add the following explanatory observations: |

1) Apostasy from Islam is considered a criminal act
in order to safeguard the interests of the society, for the
integrity of belief is man’s prerogative. Therefore any offence
against man’s integrity of belief is an offence against his ho-
nour. Rebellion against one’s belief (Islam) represents a grave
threat to the whole social structure by the fact that the
individual loses his faith in the basic heritage and his allegian-
ce to the ideals that the religion preaches. The individual’s
allegiance to his nation’s faith is his commitment to the
interests and principles of the nation to which he pertains,
and it is a token of his compliance with the views of the
majority and his willingness to defend these. Should a
person defect from his belief it means his desertion of his
people and all the grave consequences that result from such
a defection. There is no difference between a person who
defects from Islam and the person who joins the enemy
whether on ideological or practical planes. In order to safe-
guard the entity of the nation, its interests and sacred beliefs
the Prophet has ordained that an apostate be condemned to
death unless he denounces his apostasy and declares his atone-
ment and behaves accordingly in words and deeds.

2) Apostasy from Islam is inconsistent with the na-
tural rights of citizenship and the legal status of the apostate,
since the apostate is neither a non-Muslimi to be treated
accordingly, nor a Muslim because he has defected from
Islam. Therefore an apostate is an outlaw and his crime is not
different from high treason punishable by death.

3) Islamic Sharia has explicitly stipulated that an
apostate has no legal entity within his nation, and therefore
he has to be condemned to death. The Prophet narrated (in
the Hadith): “ No Muslim who testifies that there is no God
but Allah and Mohammad is His Apostle can be condemned
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to death except in three cases — and one of them is an
apostate who defects from his religion and community ”,
So the Prophet equalized an apostate from religion with a

defector from one’s own people.
I trust that such hints on some of the aspects of the

topic under discussion would meet your consideration in
order to highlight the wisdom inherent in Islamic legislation
which considers apostasy from Islam a crime, for apostasy
appears to be inexplicable to non-Muslim scholars. May 1
suggest that the Arab Social Defence Organization convene
a special symposium to discuss the “ Hudoud ” punishment
and clarify the ambiguities concerning Retaliation and Di-
scretionary punishments.

Conductor

T thank Dr. Hamad Al-Kobaisi for his suggestions and
I invite Sheikh Mohammad Ibrahim Jubeir to comment.

Sheikh Mobammad Ibrabim [ubeir

I thank Dr. Kobaisi for his valuable remarks which I
suggest to be considered as complementary to my study in

this field.

Sheikb Attia Mohammad Salinz

Praise be to God, the Cherisher and Sustainer of the
Worlds, and peace and blessings be upon His Apostle, his
family and Companions.

I would like to reiterate my heartfelt thanks to the
organizers of this symposium and I would like to express
iy apreciation to those who spared no effort to realize this
gathering. Also due thanks to the eminent scholar for his
lecture and for leaving the door open for further contributions
and comments. I also thank the participants, including Dr.
Al-Kobaisi for clarifying some of the vague points.
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With regard to apostasy from Islam, Dr. Kobaisi has
saved me from indulging in it any further. However, I would
like to add just one more point. Apostasy, in the eyes of
custom and society, is a crime even on the political level.
Apostasy in its political connotations means a person who
changes political parties. Such a man loses his identity and
is known as a turncoat.

Apostasy from Islam creates the same serious situa-
tions like a man giving up his nationality in favour of
another country. If a group of people decided to do such
an act in a given country, it would surely create a problem
for the authorities.

Islam has granted lawful rights to the Jews and Chri-
stians. If a Muslim, who by virtue of his religion, is entitled
to lawful inheritance married a Muslim women and then
turned a Christian the Muslim property will end up in the
Christian lap. Of course this will lead to unfavourable
repercussions amongst the Muslim community. Therefore
apostasy is a crime from social, legal and religious points
of view.

The other point which the distinguished scholar has left
open for discussion is the Sunnah of the first four Caliphs
who succeeded the Prophet. This Sunnah is one of the reliable
sources of Islamic Sharia besides the Quran, Prophet’s Tra-
dition, Analogy, Consensus and “ Maslaha Mursla ” (Un-
specified Interest of Common Good). Doctors of Islam have
unanimously agreed to consider the Sunnah of the ¢ Khulafa
Rashidein ” (the four Caliphs succeeding the Prophet) as a
reliable source of Islamic Sharia—a method approved by
the Prophet himself. What concerns us most is the effect
of the Caliphs’ Sunnah on Islamic legislation and jurispru-
dence. As regards the criminal legislation in particular, His
Eminence Sheikh Jubeir said that Ali Ibn Abi Talib fixed
the punishment for intoxication on analogical consideration
and thus that punishment became legal. Also Omar Ibn Al-
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Khattab said that the amputation of limbs could be suspended
whenever necessity justifies it. This is now put in practice
in modern laws. I am not trying to make a comparison bet-
ween the Islamic legislation and non-Islamic laws.

The British judiciary law stipulates that if a court
reasons out a verdict concerning a case not specified in the
law, and if such a verdict is reached after a long series of
reasoning processes it becomes part and parcel of the judi-
ciary tradition. The individual and collective reasoning ca-
pacity of the “ Khulafa Rashidein ” as a source of our legi-
slation gives Islamic jurisprudence the power to handle any
problem. Once Al-Shafie told the citizens of Mecca that he
was prepared to answer any of their questions by quoting
from the Quran. One of the Meccans asked: © What about
the “ Mubrim ” * who kills a wasp? ” Al-Shafie replied by
reciting this verse from the Quran: “ So take what the
Apostle assigns to you, and deny yourselves that which he
withholds from you ”. He also quoted the Prophet’s com-
mandment: © Cling fast to my Sunnah and the Sunnah of the
Khulafa Rashidein (Meek Caliphs) who will succeed me ”
Al-Shafie relates that Omar (the second Caliph) was once
asked: “ What punishment is inflicted upon a “ Mubrin ”
who kills 2 wasp? ” Omar replied “ Nothing ”.

Al-Shafie considered the tradition of the Caliphs as part
of the Prophet’s Sunnah which in turn is based upon the Holy
Quran. The tradition of the Caliphs has enriched Islamic
legislation, and this is traceable in © anticipatory jurispru-
dence ”, one of the most distinctive features of Islamic juri-
sprudence in which jurists anticipated the results of a certain
incident long before it took place. This distinctive feature
of Islamic jurisprudence, namely © anticipatory jurispruden-
ce ” has been harshly attacked by critics of Islam and the

* Muhrim is one who wears © Ihram ”, i.e. two pieces of Whi.te
untailored cloth with which a Muhrim wraps up his naked body while
performing pilgrimage or ” Umra” (Translator’s note).
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reason for the criticism is attributed to the ignorance of the
critics of the true nature of © anticipatory jurisprudence ”.
Malik narrated that the Prophet once sent a man with a
slaughterable animal to Mecca. The man asked the Prophet
what he should do if the animal got hurt, wounded or disa-
bled. The man was still in Medina and had not set out for
Mecca. The Prophet replied if that happened he should
slaughter the animal and leave it to be eaten by the people.
This is the Maliki school’s approach to inconceivable issues
that did not take place. ,

In his footnotes Sheikh Bardiri * wonders what the
case would be if a man said his prayers in an airlifted swing
which is suspended in the air and not hung from a ceiling or
a tree. Would his prayers be proper? And how could ke
work out the direction of the © Qibla?” The answer to this
question was reached in the form of a practical performance
inside the aeroplane which is like a swing suspended in
the air.

Another question was posed regarding a man who flew
from the east to the west during the month of Ramadhan.
Would his fast be proper if the sun went down in the country
of his destination before it went down in the country where
he came from? The correct answer to this question is that
he should break his fast when the sun sets in the country
of his destination. * Anticipatory jurisprudence ” is a di-
stinctive feature of the Islamic law.

This is my humble contribution to the discussion of
Sheikh Jubeir’s paper.

Professor Abmad Mobamniad Jamal

Praise be to God and His blessings and peace be on the
Apostle, his family and followers.

* A Maliki scholar who wrote a commentary on the text known as
Mukhatasar by Khalil (Translator’s note).
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Both His Eminence Sheikh Jubeir and Dr. Mohamimad
Sa’ad Al-Rasheed, the first commentator, have explained the
wisdom behind inflicting punishment in public. The reason
is that such a punishment should serve as a deterrent to
the public. The other reason is that psycho.therapists haye
recently discovered that criminals, unless Qumshed in public,
will go back to their old crimes. This subject has been de-alt
with in detail by Dr. Ibrahim Al-Rawi in the magazine
called “ Islamic Civilization ”. Thus, as I have already stated
the objective in punishing the criminal in public is not
defamatory, as some critics of Islam have alleged, but to
serve as a deterrent to both the public and the criminal
himself.

So much for the execution of penalty in public. Now
I would like to comment on another point raised during the
discussions, namely the quesuon of apostasy from Islam
provoked by Kobaisi who said that some critics allege.that
there is an evident contradiction between the penalty inflicted
upon the apostate and the following Quranic verses:

“ Let there be no compulsion
In religion: Truth stands out
Clear from Error”.

Chapter 2, verse 256.

“Say: ' The Truth is
From your Lord’
Believe, and let him
Who will, reject (it) ”

Chapter 18, verse 29.

I would like to add to Dr. Kobaisi’s statement that
apostasy is punishable by death, for the apostate .alhenaFes
himself from the community and gives up his citizenship.
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I want to say something more in this respect. The religion
of Islam has given man complete freedom to choose between
belief and disbelief before embracing Islam; but once con-
verted or born as a Muslim he cannot have this choice
because his rejection of the Muslim faith would be humiliat-
ing and derogatory to Islam. An apostate is not only like
one who has alienated himself from his community or forsaken
his right to citizenship or abandoned a political party in
preference to another, but he who has decried Islam as
being inconsistent, incomprehensive and full of flaws. Hence

such a person must be punished in order to rid Islam of such
false allegations.

Dr. Tawfugq Al-Shawi

I seize this occasion to express my sincere thanks to
all those who have participated in convening this symposium
and also to all the distinguished speakers and commentators
for their invaluable contributions on the subject of Islamic
criminal law. Sheikh Jubeir’s study dealt essentially with
two points, namely the concept of criminality in Islamic
legislation and the sources of Islamic Sharia. The speaker
pointed out that Islamic Sharia is characterized by its varied
sources and he also spoke about diverse crimes in Islamic
law. What concerns me is the inter-relationship between
these two aspects of Islamic Sharia. Speakers who will, in
the course of this symposium, present their papers had
better concentrate on this indissoluble relationship that
exists between the variety of sources of Islamic Sharia and the
diversity of crimes. Some distinguished speakers may have
questioned the stance of Islamic Sharia with regard to the
concept of criminality or the norm that © there is no crime
or punishment without a text ”. Such a norm exists in
western laws.

It is permanent and applied to both grave and minor
crimes. The matter is quite different in Islamic legislation
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where an obvious graduality exists between its significance
and the strict adherence to textual evidence in “ Hudoud ”
and Discretionary crimes. The Quranic and Sunnah texts
give more importance to “ Hudoud ” crimes the}n otber
sources of Islamic legislation which give greater consideration
to Discretionary crimes. .

The diversity of sources of Islamic Shar?a is not without
a purpose or devoid of wisdom. The wldene'd scope of
“ Ta’zir ” sources is primarily meant to connect Discretionary
crimes with the ever increasing growth of the society. The
judge or the head of the state who decrees a certain act as
a crime must, as Muslim jurists assert, consider the living
conditions and social circumstances of the community bef.or.e
exercising his discretionary powers. When a certain crime
is wide-spread the magistrate must choose the severest punish-
ment; but when this particular crime decreases in the course
of time punishment should become lighter. The sources of
Islamic Sharia keep on developing and growing to the extent
that they encompass all Discretionary crimes and t.he concept
of crime responsibility. Tomorrow we shall be hstemng to
another paper on crime responsibility. In “ Hudoud ” crimes
the specifications of responsibility are far sterner .than in the
Discretionary ones. The diverse sources of Islamic law have
enriched Islamic Sharia and rendered it less dependent on
textual references. .

The subject which concerned us most this evening was
the value and significance of texts as regards Islamic. penal
legislation. The value differs depending on. the kind of
crimes, whether they are “ Hudoud ” or  Ta’zir ”.

Sheikh Rasheed Salebh Kbhnein

Praise be to God and peace and blessings be on His
Apostle. My due thanks to the author of today’s paper and
the distinguished commentators. I would like to comment on
a few matters which need further elaboration:
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In most cases an apostate is hostile to Islam. He exercises
his evil powers to undermine Islam and perpetuate false
conceptions about it and then spreads these misconceptions
among his people to discourage them from adopting the true
religion. Therefore the Islamic Sharia has ordained that an
apostate be condemned to death. In this connection I
would like to add that he who really comprehends the true
teachings of Islam and is convinced that it is the divine
religion no other religion will interest him.

Second :

The Quran and the Prophet’s Sunnah are considered the
most authoritative sources of Islamic Sharia, particularly
with regard to crime and punishment. The Prophet’s Tradi-
tion is infallible because it comes through the Prophet who
speaks not out of whim or caprice. Islamic law originates
from the Book of Allah.

I wanted to elucidate these two points. May God bless
you and guide us all on the right path.

His Eminence Sheikh Manna Al-Kattan

Praise be to God and peace be upon the Prophet. I
thank the author of the paper and the participants for their
discussions, comments and valuable contributions. I would
also like to add three points.

First:

The maia subject of this symposium is the Islamic
criminal law and its effect on crime prevention. As you
know a thing has to be conceived before a reasonable jud-
gement of it is passed. Every research has its preliminary
considerations to demonstrate its components before they are
pieced together in the final conclusions. Therefore this
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evening’s subject is considered the ‘essence of the papers of
the symposium, for it deals with crime and sources of Islamic
legislation.

Second:

_ The punishments for serious crimes are fixed and spe-
cified by the Quran and Hadith, and therefore they are not
subject to any alterations or modifications. This fact gives
Islamic legislation continuity and validity. The punishments
are inflicted on those who violate public rights which every
man in any society should enjoy. These rights are, as.the
distinguished speaker referred to, the protection of life,
propetty, religion, offspring and intellect. The fixed punish-
ments are inflicted on transgtessors of these rights which
are the same in any place or society. This proves the flexi-
bility of the Sharia and a factor of its suitability to all times.
Tn some countries, for instance, alcohol-drinking was banned
for a period of time and then the ban was lifted. In the same
manner assault against one’s honour may be considered a
crime at one time and may not be so at another time.

Third:

Discretionary punishments (¢ Ta’zir ”) are meted out to
include all crimes except those crimes for which punishments
are specified by the Sharia. This factor makes Islamic Sharia
integrated and comprehensive and applicable to all the
requirements of the society. The Muslim judges * Qadhi ”
are in a position to judge the criminal act and fix the
punishment for it.

Conductor of the Seminar

We thank again the lecturer, Sheikh Jubeir, the com-
mentators, Dr. Al-Rasheed and Hussein Hassen and all the
participants who readily responded to our invitation.

87



— et ———

My I call upon the Vice-Chairman to conclude this
session and fix the date for the second session.

Vice-Chairman

Thanks to you for having taken part in these illuminating
discussions which undoubtedly have shed light on some points
which appeared partially obscure. We trust that in the
forthcoming sessions more attention will be focussed on the
points raised in this paper. Our next meeting will take place
tomorrow at 8 a.m. and I hope that all the participants will be
present before that time, say a quarter of an hour earlier, in
order to save time and cover the subject we shall be discussing.

The meeting was adjourned at 7.35 p.m.
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Commentators

Sheikh Manna Al-Kattan, Director of the Higher Ju-
dicial Institute, Imam Mohammad Ibn Saud Islamic
University.

Dr. Abdul Karim Zeidan, Professor of Islamic Law,
Department of Islamic Theology, Faculty of Arts, University

of Baghdad.

Conductor of Discussions

Dr. Rashid Ibn Rajih, Dean, Faculty of Sharia and
Islamic Studies, King Abdul Aziz University, Mecca.

Owing to the delay of Dr. Mohammad Salam Madkour’s
arrival from Cairo at the scheduled time, the lecture was
delivered on his behalf by Sheikh Ibrahim Al-Nasser.
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" Praise be to God who revealed Islam unto His Prophet
as the seal of all other preceding religions. May God’s bles-
sings and peace be upon God’s Messenger. God has chosen
Mohammad, the Seal of all prophets to convey the heavenly
message to all mankind in order to cultivate love and under-
standing amongst them. May God’s blessings be upon the
Prophet’s Companions who, with their exemplary Islamic
conduct, disseminated the divine word of God. May Allah’s
peace be upon the soul of Imam Ja’far Al-Sadeq who said
in his last will to his friends: “ You should be silent prea-
chers ”. They asked him how this could be possible and
he answered: “ You have to comply with the Commandments
and Prohibitions of Allah, and lead a pious life so that others
will recognize the superiority of our religion ”.

- All heavenly religions wete revealed for the good of
society and to lead mankind towards righteousness  and
protect them from evil and sins. Islamic legislation was
revealed in the intere:t of humanity and is consistent with
the natural evolution of living standards, for Islamic legi-
slation ‘is universal in its nature and it-is the seal of all
legislations. ' v .

* As’ Islamic legislation is infinitely comprehensive its
injunctions are often broad and flexible, and are usually
confined to thé laying down of foundational rules. And since
Islam comprehends the two facets of life, the religious and
secular, its insttuctions encompass all modes ‘of behaviour,
wotldly and :unworldly, individual and collective.”  These
teachings are basically derived from flexible sources: .God
has urged everyone, particulatly learned.scholars, to exetcise
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the function of “ Ijtihad ” (individual reasoning) and to in-
vestigate every human issue within the framework of Islamic
legislation, such as the principle of “ ease ” and “ removal of
embarrassment ” in matters related to belief. It is evident that
individual opinion is a serious moral responsibility. One should
have the courage to express his opinion with clarity, since-
rity, honesty and objectivity. Individual opinion, when
needed to settle issues of daily occurrence, is far too serious,
particularly when it is conducive to the rendering of a divine
injunction intelligibly clear.

Life, according to Islam, is a moral structure based on
the dissemination of virtue and eradication of vice. Life in
Islam assumes moral, political, economic and social aspects.
In its moral sense, life upholds virtue and denounces vice.
In its political sense, it is a justice inspired existence. In its
social sense, life springs from the family which is the social
nucleus and is promoted by co-operation among the indivi-
duals and communities. In its economic sense, life is sustai-
ned by labour and productivity., If Muslims sincerely adhere
to their religion and comply with its injunctions, the elabo-
ration on God’s divine orders, according to the scholars,
becomes a pressing must so that deeds reflect words and
beliefs.

Muslims in many Muslim countries have long been
looking forward to the implementation of the Sharia. The
Egyptian people, represented by the Egyptian People’s As-
sembly demanded the implementation of the Sharia in all
aspects of life commencing with “ Hudoud ” punishments.
In fact, the Egyptian Ministry of Justice formed a committee
composed of senior counsellors, university professors and
legal men to review the existing laws and reform them in
the light of Islamic law.

The aforementioned committee has actually started
considering “ Hudoud ” and Retaliation penalties. A popular
outcry ror the rejuvenation of Islamic law and the urgent
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need for its application is the major aspiration of Muslims
throughout the Muslim world. This move has becqme morce1
pressing by the apparent indifference tgwards pel-lalt}es mete
out by existing positive laws. Owing to this increasing
recklessness crime flourished to such an extent that security
is seriously threatened. o

If one ponders over the injunctions adoptefi by .all
religions for the prevention of crime, one cannot fail to f1qd
such an infinite and unfathomable wealth of resources in
the religions, particularly in Islam, to deter the crlrm.na.l from
committing crime. The deterrence of a person who is inwar-
dly susceptible to commit a crime even l?efore executing it
and suffering its due punishment, is realizable th.rough the
potential, reformative and healing power of t':he invaluable
treasures of Islam which, if steadfastly kept in the hur.nan
soul, will ultimately divert man from ev.il and transgression.
Crime as a sinful and forbidden deed is innate with man ax'ad
was known since time immemorial when Adam and his w1f.e
ate from the forbidden tree and disobeyed God. In this

connection the Quran says:

“ We said: * O Adam! dwell thou

And thy wife in the Garden;

And eat of the bountiful things therein
As (where and when) ye will; but
approach not this tree,

Or ye run into barm and transgression’.
Then did Satan make the:r slip '
From the (Garden), and get them out
Of the state (of felicity) in which

They bad been. We said:

Get ye down, 4ll (ye people)

With enmity between yourselves”.

Chapter 3, verses 35 and 36.
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Thus punishment was known with the first crime ever
committed by man. Not only that, but the Quran relates
that crime existed long before it was committed as in the
following verses:

It is We Who created you
And gave you shape;
Then We bade the angels
Bow down to Adam, and they
Bowed down; not so Iblis*;
He refused to be of those
Who bow down.
(God) said: *.What prevented
. Thee from bowing down
When I commanded thee?”’
He said: ’ I am better
Than be: Thou didst create
Me from fire, and bim from clay
(God) said’ Get thee down
from this; it is not
For thee to be arrogant
Here: get out, for thou
Art of the meaﬂesz‘ ( of creatures} ’

.. Chapter 7, verses 11, .12 and 13. .

In the:early days punishment:was held to be. the exclu-.

sive prerogative of the offended party. It was a personal
revenge, and it was not confined to.the offender but some-
times included the tribe to Whrch he belonged if they tried
to defend him. Pumshment WaS therefore not personal If

* Iblis means- Satan (Translator’s note): . -
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the family of the deceased could not take vengeance the
families of the victim and offender compromise a sort of
peaceful settlement by selling the right of revenge to the
farmly of the deceased. Thlq was known as “ reconciliation
price for murder ” or what the Arabs term “ blood-money ”.

Later, crimes took another turn and punishment became
the exclusive right of the state. In modern legal systems
penalty is inflicted in the name of society by implementing
a court judgement upon the culprit. Punitive measures must
be in line with the spitit of Islam and must be against the
wrong-doer and not anyone else; and people have the right
to be treated equally without any discrimination. The judge,
within his discretionary power, may prescribe the appropriate
penalty and order it to be executed. Crime has become a
widespread social problem which society endeavours to face
and combat. Evil is inborn in the individual and therefore
it is incumbent upon society to fight crime in order to pro-
tect itself from its consequences.

The rules of Islam which regulate 1nd1v1dua1 and com-
munity relationships are quite adequate and comprehensive.
The main objectives of the Sharia are the protection and
preservation of religion, life, intellect, offspring and property.
Both the Quran and Sunnah have specified the crimes related
to these issues. With regard to crimes against human life,
murder and dismemberment, the Quran says: © There is life
for you in Retaliation ” Chapter 5, verse 179 and © Wounds
equal for equal ” Chapter 5, verse 48. The puniShment for
theft, which is a transgression against one’s property, is
specified in the Quran by saying:

“As to the thief
Male or female,

Cut off bis or ber hands .

i

Chapter 5, verse 41,
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The punishment for defamation is stated in the follow-
ing Quranic verse:

“ And those who launch

A charge against chaste women
And produce not four witnesses
(To support their allegations),
Flog them with eighty stripes ”.

Chapter 24, verse 4.

The punishment for adultery, which disrupts family
relations, is specified in the following Quranic verse:

“The woman and the man
Guilty of adultery or fornication,
Flog each of them

With a bundred stripes:

Let not compassion move you
In their case, in a matter

Prescribed by God ”.
| Chapter 24, verse 2.

The Sunnah explicitly specified the punishmer;t for
fornication and alcohol-drinking. As regards highway rob-
bery and mischief on earth the Quran says: |

“The punishment of those
Who wage war against God
And His Apostle, and strive
With might and main

For mischief through the land
Is: execution, or crucifixion,
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Or the cutting off of hands
And feet from opposite sides,
Or exile from the land:

That is their disgrace

In this world, and

A heavy punishment is theirs
In the Hereafter,

Except for those who repent
Before they fall
Into your power ”.

Chapter 5, verses 36 and 37.

If these crimes are proven and legally substantiated by
evidence the punishments are fixed and cannot be changed
or modified. Other crimes come under “Ta’zir ” (Discretio-
nary) classification. The punishment for these crimes is left
to the discretion of the concerned authority in the Muslim
State.

In order to protect the five important indispensables
in Islam (religion, life, intellect, offspring and property)
Islamic law has provided a worldly punishment in addition
to that in the heveafter. Islam has in fact adopted two
courses for the preservation of these five indispensables: the
first is through cultivating religious consciousness in the
human soul and the awakening of human awareness through
moral education, and the second is by inflicting deterrent
punishment which is the basis of the Islamic criminal system.
Therefore “ Hudoud ”, Retaliation (Kisas) and Discretionary
(Ta’zir) punishments have been prescribed according to the
type of the crime committed.

If some of the ©“ Hudoud ” punishments seem to be
severe it is only for the good and interest of society as a
whole.  If some are inclined to look upon the offenders of
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“ Hudoud ” crimes rather with pity and compassion we have
also the interest of the -society to consider. Nevertheless
Islamic law is very strict and meticulous in -the identiﬁcatior;
of “ Hudoud ” crimes. Furthermore, Islam forbids the exe-
.cution of “ Hudoud” penalties on grounds of Sﬁspicion for
it is a basic rule of the Islamic law of evidence that © Hudoud
punishments are not to be executed on ‘'suspicious grounds ”,

It is less harmful to pardon by error than inflict punishment
by mistake. - '

Past and present experiences have proved that when
Sharia is implemented and * Hudoud ” . punishments are
inflicted, people have enjoyed peace and order. Conversely
when these punishments were relaxed mischief and delin-,
quency have thrived. Modern legal systems and divine legi-
slations agree that the ultimate objectives of the institution
of crime and punishment are solely the protection of society
and the preservation of social order.

As already stated sound ethical values constitute the
funflamental basis of the society. As western laws have no
explicit religious basis, they are not primarily concerned with
ethical or moral values. On the -other hand, divinely in-
spired legal systems (such as the Islamic legal system) are
attributed to One Soutce, i.e. Almighty God Who- strays

not, forgets not. But modern laws are merely man-made,
and man is prone to err. : S :

If we compare “ Hudoud * punishments of the Sharia
and the -contemporary theories of punishment we find that
th.e conventional theory is based on the principle of collective
Eltllity, ie. punishment is instituted to secure community
interests which cannot be otherwise secured except through
pub!ic and private prohibitions. - According to modern'trends
punishment is based upon the concept of absolute justice on
the assumption that the objective of punishment lies in the
attainment of full justice. There are other theories which
attempt to compromise the two schools of thought by
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maintaining that punishment is based on the concepts of
absolute justice and utility.

The entire Islamic legal system is based on the concept
of justice in its Islamic sense. Since  Hudoud ” (Fixed)
punishments are God’s exclusive and unimpeachable right
they cannot be questioned, altered or suspended, as long as
the judge’s verdict is based on accepted evidence. '

Crime in Islamic law is the commission of a prohibited
act or the omission of a duty that is commanded. It is
punishable by death, retaliation, chastisement or any discre-
tionary punitive measure. In defining crime both western
laws and Islamic Sharia do not differ. o

‘Punishment is ordained to deter the individual from
the commission of an act that is forbidden or the omission
of a duty that is commanded. Before the commission of 2
crime punishment serves as a watning and afterwards as a
deterrent. Punishment in itself is not intrinsically harmless;
and as it is harmful it may lead to ward off mischief and
protect the interests of society. For immaterial offences,
such as envy and malice, the Sharia has decreed a purely
unworldly punishment in the hereafter since these offences
cannot be evidenced and judged by a court nor can the
punishment be administered by the state.

In the Islamic penal system worldly punishment falls
into two categories: 4) fixed punishment for the more se-
rious; &) discretionary punishment which is left to the judge’s
(or the concerned authority, i.e. legislative authority) own
discretion provided that he (the judge) weighs up the circum-
stances in which the crime was committed. « Ta’zir ” or
Discretionaty ctimes are the most common as they include all

Islamically forbidden acts which are not punishable by Fixed
or Kisas punishments. Ibn Al-Qayyim says: © “ Ta’zir ” pu-
nishment is inflicted for crimes that do not come under “ Hu-
doud ”, depending on the gravity of the crime and the delin-
quency of the criminal ”. :
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He further said that © Ta’zir ” punishments vary accord-
ing to the circumstances; they change from time to time and
from place to place. They vary according to the gravity of
the crime and the extent of the criminal disposition of the
criminal himself. The Maliki jurists maintain that ¢ Ta’zir ”
punishment can exceed “ Hudoud ” for a similar crime. Ibn
Abdin quoted the Hanifi jurists as approving that if a person
committed a crime not punishable by death, the Imam is
empowered to condemn that person to death should he
perpetuate the same crime again. The Imam is also empowe-
red to increase the specified “ Hudoud ” penalty if he feels
it appropriate. This approach is consolidated by what had
been reported of Omar Ibn Abdul Aziz who said: “ People
get prosecuted in the proportion they indulge in transgres-
sion 7 “ Ta’zir ” punishment, says the author of “ Mu’in
Al-Hukkam ”, is not inflicted for just committing certain
acts or saying certain words. God’s Messenger exercised
“ Ta’zir ” by desertion with regard to the three men men-
tioned in the Quran, Chapter 9, verse 118:

“ He (God) turned in mercy also
To the three who were left Behind ”;

The Prophet exercised  Ta’zir ” by deportation from
the land and also imprisonment. Later the Prophet’s Com-
panions inflicted “ Ta’zir ” by burning and destroying the
tools of mischief and imposing a fine. The last one was
exercised by the Caliph Omar.

“ Ta’zir ” punishments can be exercised by exhortation,
censure and confinement. The Prophet is reported to have
had a person imprisoned for committing a crime. Muslim
jurists maintain that a man may be confined for unpaid debts
or for defaming his wife until he partakes of © Li’an ”
before the judge or testifies to the false allegations he had
fabricated against his chaste wife,
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The Hanifi jurists interpreted deportation as to be
similar to imprisonment.

As already stated the punishmernts of flogging and de-
capitation come under “ Ta’zir ” penalties. Muslim jurists
have decreed that the head of the state can condemn a
criminal to death as a “ Ta’zir ” punishment if the crime was
repeated.  According to Abu Yousuf, the great Hanifi
jurist, as well as the Maliki jurists maintain that the head
of the state may impose financial fines as “ Ta’zir ” punitive
measutes. The victim or his guardian cannot stop the execu-
tion of a © Ta’zir ” verdict because it is not his exclusive
right but rather of the entire community. The judge exercises
“ Ta’zir ” on behalf of the Muslim community. The com-
petent authorities have the right to specify the crime and
punishment they deem fit, and they can set the minimum
and maximum punishment. The judge may impose the
appropriate punishment within the set limit.

The Prophet, on whom God’s peace and blessings be,
is reported to have said:  Three classes of offenders are not
to be punished: the child before coming of age, the sleeper
until he wakes up and the insane until he becomes sensible ”.
Al-Amidi says: “ Men of wisdom maintain that an offender
is held responsible if he is a mature adult and able to
distinguish. Although a child, who has not come of age, may
understand more than another one who lacks the ability of
distinction between the evil and good, yet this normal child
cannot be expected to discern things in their true sense. The
Divine Legislator considered the age of puberty as a pre-

condition for full understanding ”. By inference Al-Amidi
asserted that the inadvertent and drunkard are both mentally
worse than a normal child but under age, as regards their
defective response to the injunctions of the Sharia. Compul-
sion to act against one’s own free will liberates man from
criminal responsibility.

105

e R T



Criminal responsibility in Islamic law is based upon
two principles:
) Punishment is a social necessity imposed to protect
the society and safeguard man’s interests. Punishment is
estimated and decreed for the protection of society.

b) Punishment is inflicted on a person who is sensible
and able to exercise his own free will. This does not mean
that appropriate measures should not be adopted to protect
the society against the dangers of crimes committed by
criminally irresponsible offenders. As, according to Islamic
law, criminal responsibility has been confined to the real
living, sensible and free-willed man, any institutionally legal
personality shall not be held to bear criminal responsibility.
If the offence is committed by a person in charge of the
interests of this legal personality, such a person shall be
held criminally responsible for-the offence. Such an act would
inevitably lead to the protection of the community interests,

Likewise, among the conditions in Islamic law is that
the injured must be protected, and the victim cannot be
involved in another’s crime. One of the basic rules of Islamic
law. is that no one bears the burden of another’s offence.
Criminal responsibility is established once an offence is
committed and the offender is sensible and able to exercise
his own free will. As we stated above, criminal responsibility
is purely a personal one. The Quran says:

“ Whoever works righteousness
Benefits bis own soul;
Whoever works evil, it is
Against bis own soul ”.

Chapter 41, verse 46.

To quote the Quran again:

“ No one bears the burden of another”
Chapter 35, verse 18.

S i e et

The Prophet says: “ No man bears the guilt of his
father’s or brother’s crime ”. Justice upon which the © per-
sonalization of responsibility ” was based requires that the
criminal’s family or tribe should share blood-money with
the offender’s semi-intentional crimes or crimes by error.
It would be a gross injustice to the offender if he were to
pay up all the blood-money by himself. In. order to gua-
rantee the rights of the injured and alleviate the burden of
the crime which was not intended by the offender, the cri-
minal’s family or tribe should shoulder the blood-money.

Although the contemporary laws recognize the principle
of “ personalization of criminal responsibility”, in many cases
a person is held responsible for the actions of others. For
example, the Egyptian law considers the chief editor of a
newspaper criminally responsible for what is published in
his paper even during his absence. Anyone joining a gather-
ing and aware of the real reason behind the gathering, is
held responsible for any crime committed by a member with
a view to achieving the objective of the rally. As already
mentioned before, “ Hudoud ” crimes and the relevant pu-
nishments, apart from exceptional cases, are tried and inflicted
when they have an intentional and premeditated nature, and
the punishments are not retroactive. |

But “ Ta’zir ” (Discretionary) punishments, which in-
clude every forbidden act for which no specific Quranic text
is available, or they are aviilable but the conditions of the
punishments are not mentioned or due to dubious circum-
stances, these punishments vary according to the common
interests of the society and the psychic factors which motivate
the criminal to commit his offence.

Islamic law considers the circumstances that motivate
the criminal into the actual commission of his crime, and
urges that the attitude towards the criminal should vary in
the light of these circumstances. Therefore in Islam the
punishment for adultery varies depending whether the: culprit
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is married or single. The punishment for the ctime of adultery
is severer for the married man or woman. A married adul-
terous man or woman is stoned to death whereas an unmar-
ried man or woman is flogged.

At the dawn of Islam a divorced woman guilty of
adultery was punished by house confinement whereas an
adulterous virgin was defamed and sevetely reproached. The
Quran says:

“If any of your women

Are guilty of lewdness,

Take the evidence of four
(Reliable) witnesses from amongst you
Against them; and if they testify,
Confine them to bhouses until
Death do claim them,

Or God ordain for them

Some other way.

If two men among you

Are guilty of lewdness,

Punish them both.

If they repent and amend,

Leave them alone; for God

Is Oft-returning, Most Merciful ”.

Chapter 4, verses 15 and 16.

Ibn Qudamah relates, on the authority of some learned
scholars, that the Quranic term “ any of your women * meant
divorced women, for two punishments have been prescribed
one severer than the other; the severer punishment is for
divorced women and the lighter one for virgins. This was
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superseded when Ubada Ibn Al-Samet reported that the
Prophet had said: “ Learn from me the teachings of Islam,
God has ordained for them some other ways: an unmarried
adulterous woman is to be flogged one hundred stripes and
banished for one year; a divorced woman guilty of adultery is
to be flogged one hundred stripes and stoned to death ”.
An adulterous married man or woman shall be stoned to
death. The learned Companions of the Prophet and all lear-
ned scholars in the Muslim world and in all the ages since
the Prophet, with the exception of the “ Khawarig ”,* agree
on the necessity of stoning the adulterer and adulteress to
death. Stoning means the adulterous woman or man must
bleed to death by throwing stones, pebbles or other things
at the culprit. During the Prophet’s lifetime a man named
“ Maiz ” and a woman called “ Al-Ghamidiya ” were stoned
to death for having committed adultery.

Ali Ibn Talib during his lifetime punished an adulterous
married man by both flogging and stoning to death. Ibn
Abbas, Ubay Ibn Ka’ab, Abu Zarr, Al-Hassan, Ishaq, Da-
wood and Ibn Al-Munzir all agreed to this kind of punish-
ment, i.e. flogging plus stoning to death. There is another
school that contends that an adulterous married man should
be only stoned to death and not flogged. Omar and Othman
are reported to have only stoned to death married adulterous
men. Al-Nakhie’, Al-Zuhari, Al-Awza’ie, Al-Shafie, Abu
Ishaq Al-Jawraqani, Abu Bakr Al-Athram and many other
scholars held the same view of punishing the adulterous man
only by stoning him to death. Jabir relates that Prophet
Mohammad ordered stoning to death only as a punishment
for the man and the woman who confessed to have committed
the crime of adultery.

* Khawarig: a Muslim extremist religious-political sect; some of
its scholars disagreed with Muslim consensus and argued that married
and umarried adultresses should be flogged according to the Quranic
text on this matter (Translator’s note).
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All agree that an unmarried adulterer must be flogged,
for the Quran says:

“The woman and the man
Guilty of adz)lzéry or fornication,
Flog each of them |
With a bundred stripes ”.

Chapter 24, verse 2.

Most scholars are of the opinion that the culptit should
also be expelled from his land for one year-in addition to
flogging.” Those who held this view were the Four Caliphs
(Khulafa Rashidein) who succeded the Prophet, Ubéy Abu
Dawod, Ibn Masoud, Ibn Omar, Ata’a, Tawous, ‘AI-TI,l’a';vri
Ibn Abu Leila and Al-Shafie’.  Malik and Al-Awza’ie Weré
of the opinion that only the adulterous man should be ba-
nished and not the ‘woman because she needs to be looked
after and rieeds more care. ‘The Prophet said in this connec-
tion: A woman who believes in God and in the hereafter
cannot- travel for one day and one night ‘except in the
company of “ Zi Rahim” * If the adulteress is bariished in
the company of a “ Mahram ” ** this is bound'to inflict
undue punishment og: the “ Mahram » who is not guilty of
adultery. - - SRR ’

* Abu Hanifa and Mohammad Ibn Al:Hassan -asserted
the}'t no- adulterous man or woman should be banished, for
Ali said that banishment itself would allure them-to further
lvelness. It is reported that Omar banished 4 mian. for
having committed a “ Hadd ” crime to the town of Khaibar.
There the guilty man joined Hercules and embraced Christia-

| * Zi Rahxm’ is the nearest kinsman whom a woman cannot legally
marry (Translator’s note). : RN

** Another term for the nearest kinsman that a. woman. cannot
marry, :
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nity. Therefore, Omar said that he would never again banish

a Muslim.

Having delineated the punishment prescribed for the
married adulterous man and woman and having reviewed
the opinions of the leaders of Islamic jurisprudence, however
different their opinions are, we are concerned with the
wisdom underlying the different punishments specified for
the married and unmarried men and women. The difference
is based on the circumstances, psychological factors and the
causes which motivate a person to commit adultery. An un-
married man who. cannot legally satisfy his irresistible sexual
instinct has a kind of excuse for committing adultery. Hence
his punishment is lighter than that inflicted upon the married
man who, through -lawful marriage, has a legitimate outlet
for his sexual drive. Such a person has no excuse to commit
adultery and. hence deserves severer punishment. Illegal
sexual indulgence reflects a deeply corrupted soul and an
unmanageable sexual aberration. It is worth noting here that
Islamic law is sublime and merciful, and there is a legal
rule for the suspension of the execution of “ Hudoud ”
punishments in dubious cases. It calls for the consideration
of .the circumstances relevant to the crime at the time of
the execution of punishment. ' o
.- . Abu Hanifa, Al-Shafia, -Ahmad and the majority of
Muslim™ scholars maintained that a pregnant unmarried
woman; whether she is a resident or a stranger, forced into
fornication or yielded ‘of her own will, is not stoned to death
unless she confesses her crime, or until it is proved beyond
the slightest doubt to avoid the execution of penalty in
dubious cases. The human nature of Islamic law. is exempli-
fied in the story of the adulteress named Al-Ghamidiya who
went to the Prophet to, confess that she had committed
adultery and asked to be'stecmed in order to ‘be purged of
her sin. As she was preghant the Prophet refused to have
her stoned to death in respect for-her unborn child. The
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“ Hadd ” punishment was postponed till after the birth of
the child. After the birth of the child the punishment was
once more deferred until the child was weaned. After the
child was weaned the Prophet agreed to have the adulteress
stoned only after one of his Companions agreed to take care
of the child and bring him up.

Furthermore, in consideration of the circumstances of
the criminal, punishment may be deferred. A sick man is
not flogged until he has fully recovered. Ahmad, Muslim,
Abu Dawood and Al-Tirmidhi narrated that the Prophet’s
female servant committed adultery and the Prophet com-
manded a companion of his to flog her. When he went to
flog her he discovered that she had recently given birth to
a child. He feared that she might die if he flogged her.
So he reported to the Prophet about his fear. The Prophet
said: “ Well done! Leave her until she recovers .

Islamic law also considers the circumstances of the
criminal whether he is male or female.

As regards the punishment for defamation the Islamic
penal system distinguishes between the punishment inflicted
on the husband for defaming his wife and falsely accusing
her of adultery, and the punishment for a stranger who
accuses a chaste woman of the same offence. The punishment
for the stranger who defames a chaste woman is flogging
with eighty stripes. The measure to be taken against the
husband who defames his wife is that he has to undertake
the “ Lia’an ”. The Quran says in this connection:

“ And those who launch

A charge against chaste women,
And produce not four witnesses
(To support their allegations),
Flog them with eighty stripes;
And reject their evidence

Ever after: for such men
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Are wicked transgressors:
Unless they repent thereafter
And mend (their conduct);
For God is Oft-Forgiving,
Most Merciful ”.

Chapter 24, verses 4 and 5.

Once this injunction was decreed it was hard for hus-

bands to produce four witnesses to confirm the defa}matory
charges they launched against their wives. When Hilal Ibn
Umayyah charged his wife with adultery i.n the presence of
the Prophet he was asked to produce evidence to confirm
his accusations, or else he would be flogged. Hilal asked
the Prophet: © Need a man, who has seen a man mountin§
his wife, search for witnesses to confirm his wife’s adultery?

The Prophet kept on saying: “ Either produce witnesses or

you have to be flogged ”. Hilal then said ”: I pray God
that He reveal unto thee a Quranic verse which will save
my back from flogging, for 1 am saying but the truth.
Immediately afterwards the “ Lia’an ” verses were revealed

to the Prophet:

“ And for those who launch
A charge against their spouses,
And have (in support)

No evidence but their own,
Their solitary evidence
(Can be received) if they
Bear witness four times
(With an oath) by God
That they are solemnly
Telling the truth;

And the fifth (oath)
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(Should be) that they solemnly
Invoke the curse- of God

On themselves if they

Tell a lie.

But it would avert

The punishment from the wife
If she bears witness

Four times (with an oath)

By God, that (her bhusband)
Is telling a lie; |

And the fifth (oath)

-Should be that she solemuly
Invokes the wrath of God
On berself if (her accuser)

I telling the truth ”.

Chapter 24, verses 6 to. 9.

Islamic law differentiated between husbands and -others
on the matter of defaming chaste spouses. The charge against
the chastity of a woman, who is not the accuser’s wife, is
considered a grave sin. The husband’s charge is treated
differently, for the husband may under conjugal distress
accuse his wife with infedility and reject to father an illegiti-
mate child unbegotten by him. a

On the whole, “ Hudoud ” pumshrnents were basically
instituted in consistency with the human soul and with
careful consideration of man’s instincts and propensities.
“ Hudoud ” punishments were decreed to prevent crimes
and protect society against impending dangers. Punishments
which favour individual interests at the expense of those of
the community become ineffective in both cases. Although
Islamic legislation gives priority to the interests of the com-
munity, yet at the time of the implementation of punishment,
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the ctiminal’s circumstances and psychological factors are

taken into consideration. In his book “ Al-Zawajir Min
Igtiraf Al-Kabair ” (Deterrent Factors Against Committing
Serious Crimes) Ibn Hagar Al-Haytami said that Muslim
scholars maintained: “ Many felonies and crimes differ in
nature according to a number of factors, such as whether
the offender premeditated his crime or not, whether it was
by error or with intent, forced or voluntary. Not all criminals
could be judged at the same level and with the same
criterion ”

Some light may be shed on the humanitarian aspect of
Islamic law by the fact that Omar Ibn Al-Khattab once
stopped the execution of “ Hadd ” penalty for the crime of
theft when a Muslim in the famine year was forced to steal.
Considering the thief’s circumstances no “ Hadd ” punish-
ment was inflicted. Furthermore, Ibn Abbas passed a legal
opinion (Fatwa) whereby hand amputation was forbidden for
anyone who stole or slaughtered a beast of burden in order
to 'satisfy his hunger.

Ahmed Ibn Hanbal sa1d that the hand of a thlef
should not be cut off if it is proved that he stole in order to
satisfy the pangs of hunger. Omar is reported to have
said: “ A thief’s hand should not be cut off when there is
famine . When Ahmed was interrogated about this he
replied that neither would he cut off a thief’s hand if he was
compelled to resort to stealing. It was reported that if a
woman, whose husband does not provide her and her
children with sufficient sustenance, was forced to commit
theft, she would not be liable to “ Hadd ” punishment. In
confirmation of this, Hind (a certain wotnan) narrated that
she went to the Prophet and said to him: “ My husband is
stingy and does not provide me and my child with suste-
nance, bearing in mind that all his money is at my disposal.
What am I to do? ” Replied the Prophet: © Take enough
money to prov1de youtself and your child with su{ﬁc1ent
sustenance ”
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Similarly Huzaifa Ibn Al-Yaman passed a legal opinion
exonerating Walid Ibn Ogba from being flogged for drun-
kenness when he commanded the Islamic army to Byzantine.
Omar is reported to have written to the governors of Muslim
provinces asking them that no army commander should flog
any soldier last the flogged soldier desert the army and join
the enemy.

All these examples demonstrate that Islamic law laid
emphasis on the fact that not all offences should be consi-
dered with the same criterion. Furthermore, Islamic Penal
Law urged on crime prevention before its commission, and
this could be achieved only through moral education and
upbringing. Only through betterment of ethical values of
an individual can he comprehend the cenception of good
and refrain from evil and thus comply with the teachings
of Islam.

Needless to say, tender and gentle words are quite
effective in guiding stray souls. The Prophet said that while
tenderness invests anything with beauty, unkindness makes
it defective and ugly. The Sharia therefore stressed the
combatting of crime and digression with tenderness in order
to divert the offender from his evil course. The Prophet
urged his Companions not to reproach the criminal lest he
withdrew from the believers and lapsed into more sins.

In Islam there is no one who is incurably ill. Even the
worst criminal can be rehabilitated. He can repent and
achieve absolution. Islamic law did not only leave the
door open for repentance, it strove to cure the criminal’s
morale. To consolidate moral values the Sharia advocates
the following:

1. Formulation of a cultivated public opinion.
Hence the Sharia called upon Muslims to do a good turn
and abstain from evil, and the Sharia holds the morally sound
responsible for the immoral person if the latter does not try
to turn over a new leaf. If the Muslims exchanged amongst
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themselves good counsel, mischief will be eliminated and
they will behave humanely towards each other.

2. Pudency and modesty should be culti.vat.:ed.
Stirring up and activating modesty in thf: hegrt of a crgmnal
is considered an optimum cure, for it will discourage him to
commit further offences. The Prophet saidf “ If you 1ac3<
pudency, you will be brazen enough to commit any offence ”.

3. Discourage people to spread scandal. The Pro-
phet is reported to have said: © O ye people if anyone com-
mitted a dirty immoral act and kept it hidden within ]fnm—
self, God will not disclose him. But if he publicized it, a
punishment shall be inflicted upon him 7. Ancie-nt men of
wisdom said: © If you fall into a moral scandal, hide it from
the people ”. This is a clear hint that hiding an immozal act
will divest it of its weight and will help people to abstain
from ir. Revealing a crime in Islam implies two of.fean:s:
committitng the crime and announcing it. The Prophet said:
« If a sin is not disclosed it will harm but the offender; bl:lt
if disclosed it would invoke God’s wrat »  The Quran in
this connection says:

« Those who love (to see)
Scandal published broadcast
Among the believers, will have
A grievous Penalty in this life
And in the Hereafter ”.

Chapter 24, verse 19.

This is a clear indication against crime before it spreads.

These are the three basic moral tenets which, if adbe-
red to, will create a cultivated public opinion co:nder.n.nmg
vice. Herein lies the Islamic approach towards the spiritual
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education of the individual by unifying the people with a
spirit of universal love.

Imam Al-Ghazali quotes ethicians that if some ethical
methodology were strictly applied, the human soul will be
liberated from all the sediments of evil. |

If anti-crime social defence conception is the modern
criminal policy which is based on the necessity of practical
understanding of crime and the criminal, Islamic law had
long ago advocated this policy and considered the motives of
crime and whether the offender could be criminally held
responsible. In deciding on * Ta’zir ” penalties, the Sharia
has invested the state with a discretionary authority as it was
mentioned above. ‘

“Social defence in the sense of rehabilitating and curing
the offender by eradicating crime has origins in Islamic Sha.
ria. In summary they are:

First: Crime prevention before its commission through the
following measures:

2) Guide people to have faith in religion to protect

.
.

them from deviance. 4
b) Cultivate the love of doing good in the people.
¢) Do a good turn and abstain from evil.
d) Social and cultural guidanée. |

e) Encourage ‘the love of cbﬂaboration and exchange of

counsel.

Second: Crimes must not be disclosed so that moral scandals

are not broadcast and the offender does not continye
with bis crimes.

Third: “ Hudoud ” punishments to be inflicted on offenders
but dubious cases should be averted. Likewise, “ Ta’zir ”
punishments to be decreed on the offender provided
that his circumstances are taken into consideration.
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Fourth: Repentance to be allowed to the offenders without
any restrictions.

Fitth: The offender must not be barred from the society
and he should not be reproached for bis crime.

Sixth: Offenders should be encouraged to have their offences
pardoned.

Seventh: Care should be given to the Sharia injunctions pro-
moting social reciprocal responsibility as regards finan-
cial and moral aspects with a view to guaranteeing a
prosperous life to everyone.

As crime is a plague that threatens societies and every
country endeavours to get rid of it, it is incumbent upon
Muslim countries to delve into Islamic Sharia for wisdom
and legislation before thinking of borrowing laws and dogmas
from the East or the West.

Through the Quran the early Muslim generations were
considered the best on the earth. There is no reason why
the existing generations do not become like the earl’y ones
if they resort to their pure nature and to the teachings of
the Quran and have complete faith in God’s message to
his Prophet as in the following Quranic verse:

“We bhave sent down

To thee the Book in truth,
That thou mightest judge
Between men, as guided
By God: so be not (used)
As an advocate by those
Who betray their trust”.

Chapter 4, verse 105.
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'Rc?fe.rring to the hypocrites who fail to carry out the
Sharia injunctions the Quran says: :

“ Hast thou (Mobammad) not turned
Thy vision to those

Who declare that they believe

In the revelations

That have come to thee

And to those before thee?

Their real wish is,

To resort together for judgement
(In their disputes)

To the Evil One, A
Though they were ordered

To reject him.

But Satan’s wish

Is to lead them astray

Far away (from the right),

When it is said to them:

“ Come to what God bath revedled,
And to the Apostle ”:

Thou seest the Hypocrites avert
Their faces from thee in disgust ”,

Chapter 4, verses 60 and 61.

To put it in a nutshell the Sharia urges:
1) Complete faith in Divine injunctions.

2) Implementation of these injunctions by individuals
and governments.
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True faith embraces both the ideological and behaviou-
ral aspects of a person. We would like to draw your atten-
tion to two considerations:

1. Ever since the Kingdom of Saudi Arabia imple-
mented the Sharia, security has been strongly established,
and everyone lives peacefully under the protection of the
Sharia without the slightest danger against his life or
property.

2. Other Muslim peoples, having lost hope in other
laws, feel to resort to the implementation of the Sharia. By
doing so, in fact, they respond to God’s commandment.

It is our sincere hope that Muslim governments respond
to the wish of their people by implementing the Sharia. We
beseech Almighty God to guide the Muslim peoples along
the right path. God, the Exalted One, said of those who fail
to implement the divine laws as lewd, infidel and tran-
sgressors. To conclude my paper I would like to quote this
verse from the Quran:

“Verily this is My Way,
Leading straight: follow it:
Follow not (other) paths:
They will scatter you about
From His (great) Path:
Thus doth He command you,
That ye may be righteous ”.

Chapter 6, verse 153.

Conductor of Discussions

Due thanks to both Professor Dr. Mohammad Salam
Madkour, author of the paper, and Sheikh Ibrahim Nasser
who read the paper before the seminar. .
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This paper showed us how the Sharia insists on the
maintenance of the five indispensables (religion, life, intellect,
offspring and property). Before giving the floor to the com-
mentators may I draw your attention to the following:

The session will be adjourned for a quarter of an
hour, after which the discussion will be resumed in the same
manner as yesterday.

Those who wish to take part in the discussions are
kindly requested to write to us in advance so that the conduct
of the discussions will be more regular. Also the commenta-
tors and other speakers are requested to speak calmly and
slowly so that simultaneous interpreters can follow them for
the benefit of these who do not understand Arabic.

Professor Manna Al-Kattan

In the name of God and praise be to Him and peace
be upon His Apostle. 1 thank Dr. Madkour for preparing
this paper and Professor Ibrahim Nasser for reading it.

One feels rather embarrassed to comment on a paper
whose author is absent. This could be excusable if we know
that people debate in order to find out the truth. Constructive
criticism aims at finding the truth per se. Our predecessors
followed a sound academic methodology: they explained,
scrutinized and commented on works of scientific, theological
and literary value. The author dealt in length with the
general aspects of the Sharia. We mentioned the ultimate
aim to which it aspires. He touched upon crime and punish-
ment, whether it is a personal right or the right exercised by
the state. He also dealt with the objective of the Sharia as
regards the five indispensables (to which reference has often
been made before). He made a comparison between “ Hu-
doud ” punishments iy both Islamic Criminal Law and con-

temporary legal systems. He made a specific definition on
crime and punishment and classified punishment in relation:
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to crimes. He touched upon © Tazir ” (Discretionary) pu-
nishments. Before ending the introduction to the paper he
came to the core of his treatise, i.e. Defining Crime Re-
sponsibility according to Islamic Legislation, at the end of
page five of the paper. On page four the author referred to
the stiffness of some * Hudoud ” punishments, though exer-
cised within a very limited scope which allow a wide margin
for tolerance.

I wish the author had treated the question of “ dubious
cases ” with more detail. In our daily life we witness fre-
quent occurrences of these cases. We know that if a person’s
limb contracts a disease and specialists decide that in order
to save the life of the diseased that particular limb is to be
cut off, any wise man will not hesitate to have jche limb
amputated without delay. If this is true for the life f)f an
individual the same applies to the life of a nation which is
even more important than that of an individual.

Undoubtedly crime, as an abnormal pattern of human
behaviour, is a chronic disease; and unless measures are
taken fast to overcome the disease, it will contaminate the
entire society. Hence the reason for the severe punishme.nts
decreed by Islamic Penal Law in order to save the society
and the Muslim nation.

The author divided crimes, according to Islamic law,
into two kinds:

1) Major or real crimes;

2) “Ta’zir ” crimes; the author treated these as if
they were not crimes in their true sense. It would have l?een
Letter if the crimes were classified into crimes with specified
texts and © Ta’zir ” crimes without definite texts. Neither
did the author explain the reason why « Ta’zir 7 crimes have
no specific punishments in texts. o

This is of paramount importance, for there is a limit
to legal texts whereas incidents and offences are endless.
An abetrant human brain may invent new kinds of offences
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every day. Islamic law has attached considerable importance
to “ Ta’zir ” crimes, known as everyday offences. Sheikh
Al-Islam Ibn Taymiya mentioned a number of © Ta’zir ”
offences, such as violation of faith and confidence, fraud,
giving short measure and weight, bribery and other similar
offences. Punishments presctibed for the vast majority of
“ Ta’zir ” crimes were left unspecified by the Sharia which
empowered the competent authority of the state to decree
discretionary penalties in accordance with the people’s general
interests, bearing in mind that his powers are not absolute.
They are governed by reference rules, the proportion between
crime and punishment plus the fact that any decision must not
be inconsistent with the texts of the Sharia and its general
rules. The author dealt with the three elements of crime.

These are:
1) Legal element which has the element of prohibition.

2) Moral element in the sense that the offender is
criminally responsible for his offences.

3) Material element in the sense that the offender
commits an act of criminal nature.

Some contemporary scholars, including Sheikh Moham-
mad Abu-Zahra, maintain that crime has one element and
two conditions. The element is the commission of crime
and the two conditions are:

a) the criminal act is prohibited and punished by
a text;

b) the offender is criminally responsible for his
offence.

Sheikh Abu-Zahra’s opinion that the moral and legal
elements are preconditions of crime is worth considering.

I wish the author had given more details on the elements
of crime, for this is the focal point of his study, and I wish
he had explained fully the principle in Islamic Criminal Law
“ There can be no crime or punishment without a text ”.
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It is a well-known fact that this principle was not
stipulated in modern laws until the Declaration of Human
Rights during the French Revolution in 1789. Before this
date magistrates used to exercise absolute authority in spe-
cifying crimes and meting out punishments without letting the
people know their rights and obligations. This means that
western legal systems started implementing the principle, i.e.
crimes and punishments cannot be defined without a text,
over ten centuries after the Muslim lawyers had been
practising it.

Even now the implementation of this principle in Islamic
law is more precise, accurate, elastic, closer to the basic
needs of the people and more effective in protecting order
and security than other legal systems.

Up to the French Revolution the moral element in
crime, i.e. the criminal responsibility of being mentally sane
and free-willed, did not exist in the western laws. Anyone
or anything that led to the commission of a crime was held
responsible whether it was a person or an animal. Even the
dead, children and mentally disabled were subject to punish-
ment.

If the modern legal systems have recently implemented
the principle of “ relative choice ”, Islamic law was, and
still is, much more logical and more precise. It considers
punishment as a social necessity and a means to protect the
society.

Islamic law distinguishes between the free-willed and
the person under coercion, and the sensible and insane person.
Islamic law does not inflict punishment on the person for
his evil thoughts and intents unless they are materialized
into criminal acts. Islam gives the person the benefit to rid
himself of evil thoughts. Anyhow there is no punishment
just for the evil thoughts one harbours.

This same principle was applied even with regard to
the Hypocrites who feigned to be Muslims when in fact they
were infidel. Islamic Sharia punishes offenders for material-
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ized crimes and God Almighty reserves punishment for hidden
offences.

- Planning and the preparation for the commission of a
crime does not constitute a material act. However, if the
preparation for an offence is prohibited does the person
cqncerned deserve punishment? For example, if a man flirts
with a woman who is not his wife in an attempt to seduce
her, he shall be punished even if no adultety is committed.
The punishment will be a © Discretionary ” or * Ta’zir ”
one. In accordance with the principle of © relative choice ”
to which the majority of jurists agree, punishment is inflicted
for every preliminary step taken towards the commission
of the crime. So, as the author of this paper pointed out
thfa Islamic Sharia does not decree penalties for the prelij
minary steps taken before the actual commission of the
crime, unless those very steps constitute discretionary crimes
punishable by the state.

These are the main points that came to my mind
while studying this paper. I beseech God Almighty to
crown our efforts with success and guide us to the right
path. God’s peace, blessings and mercy be upon you.

Dr. Abdul Karim: Zeidan

Praise be to God, the Cherisher and Sustainer of the

Wo;:lds, and blessings and peace be upon Mohammad. his
family and Companions. ,

My remar.ks on this paper, whose author is a well-
known person in the field of Islamic jurisprudence, are both

general and particular (or partial).

. T}}e general remarks concern the ordering and co-
ordm.anon of the subject matter, As a research work has
to stick to its title there should not be much digression

from it except when necessary or when a particular point
calls for further exploration.
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Contemporary writers criticize our forefathers for not
co-crdinating their subject matter. A scholar may find
himself at a loss trying to find a particular point. He may
have to read a lot before reaching his objective. Well, in
this paper something of this sort has indeed occurred.

The title of the paper is Defining Crime Responsibility
according to Islamic Legislation. Only very little has been
mentioned about criminal responsibility. He dealt in great
length with social defence against crime. He did the same
thing with the material element, preliminary steps, punish-
ments, etc.

Consequently the reader does not end up quite satisfied.
This may be due to too many irrelevant redundancies
interwoven into the tapestry of this study at the expense of
the basic subject matter.

I shall mention my other observations just to verify
an opinion or correct a distortion. As we are dealing with
Islamic law which is religion in itself, one has to be careful
to be very precise and specific. A researcher in the field
of Islamic law is only a reporter and not a creative thinker.
He cannot add more or abridge the sense and distort the
meaning with phrases and expressions which would suggest
inaccuracy.

The author of the paper mentioned that the Sharia
had been primarily revealed to sustain the five indispensables,
namely religion, life, intellect, offspring and property. He
did not cite a single example on the preservation of religion.
The Prophet says: “ He who rejects his religion shall be
punished with death ”. Muslim jurists agree unanimously
with regard to the punishment inflicted on anyone who
rejects his faith and joins the infidels. However, they differ
on one point whether the apostate from Islam is to be
condemned to death. The majority of the jurists contended

that the apostate be allowed to repent and be given a grace
of three days’ time to make his decision. " If the apostate
goes back to the fold of Islam he will be pardoned but if
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he insists on his apostasy the death penalty shall be inflicted
on him. According to the Hanafi school repentance is a
desirable matter though not compulsory. ” Jihad © (holy
war) is also another manifestation for the preservation of
Islam.

It may be said that the punishment for an apostate is
inconsistent with the Islamic maxim “ No one is coerced
to believe in Islam ”. Does not the punishment for the
apostate imply that religious freedom is restricted? The
answer to this is very simple. The Sharia does not compel
a non-Muslim to embrace Islam, neither is he killed if he
refuses to believe in Islam. There are many non-Muslims
who live amongst Muslim communities without being forced
to become Muslims. Had non-Muslims been coerced into
becoming Muslims, the practice of “ Al-Zimmah ” * would

‘not have existed in Islam.

How are we then to rationalize the apostate’s punish-
ment? In fact the apostate’s crime does not differ from
adultery. The crime of apostasy involves two offences; the
first is that the apostate renounces the teachings of Islam,
which means he violates the obligations by which he was
committed.  Since this violation is considered a crime
according to legal terms and its offender is liable to punish-
ment, so is an apostate from Islam; his punishment is death.
Let us illustrate this better in the following example. If a
contractor, who has an obligation to supply an army with
foodstuffs, fails on purpose to fulfill his obligations, he
shall be condemned to death. So when a Muslim renounces
his faith and turns an apostate he violates his commitments
to Islam. However, despite this gross violation: the apostate
is given three days’ grace to repent. The sccond offence
which apostasy involves is its announcement. An apostate

* Al-Zimmah was a special treatment for non-Mﬁslims. In fact
non-Muslims were known as “ Ahl-Al-Zimmah ” (people of Al-Zimmah)
(Translator’s note). ‘
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who does not disclose his apostasy is a hypocrite and passes
unnoticed. But when he declares his apostasy then it means
he is impudent enough to regard the Islamic faith with
disdain and indifference. Therefore, if he is left unpunished
he will be dangerous to society since others, who are not
devout believers, may follow suit.

Therefore the punishment of an apostate is the preserv-
ation of one of the five indispensables.

The other crime is © transgression ” which some jurists
consider amongst the “ Hudoud ” crimes and its punishment
is death. Other jurists believe differently. The other point
which T would like to stress is © Ta’zir ” crimes. These
are innumerous and their punishment is left to the state.
The Sharia has followed two methods on crimes and punish-
ments: () definition of crime and its due punishment; this
method is known as © Hudoud ” crimes which are punishable
by death, retaliation, blood-money and at times expiation;
for example if a Muslim breaks his fast on purpose during
the month of Ramadan he shall be punished by “ expiation ”;
(b) offences according to Islamic law are acts of disobedience
to God the Almighty; in other words disobedience is the
commission of a prohibited deed or the omission of a duty
that is commanded; this principle is known in Islamic law
as € No harm should be done, and no harm should be
eliminated by causing further harm ”.

Crimes punishable by © Hudoud ”, retaliation and blood-
money are specified in the Quran. Confinement is mentioned
as one of the prescribed punishments. In evidence of this
the Prophet passed a confinement sentence on those charged
with arson or causing damage to property; for example the
person who set fire to the “ Zalam ” mosque was punished
by confinement. There are also “ Ta’zir ” punishments, for
example women who are disobedient to their husbands may
be censured or conjugally forsaken. Such punishments are
mentioned in the Quran. The judge cannot inflict a
punishment not mentioned in the Sharia texts. He may
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choose the punishment appropriate to the crime. Therein
lies the wisdom behind the Sharia rule “ No crime or
punishment without a text ”.

It may be said that some “ Tazir ” punishments are
exceptionally prescribed for offences which do not fall
within the category of “ Ta’zir ” crimes. For example, if
some permissible but harmful act is committed the offender
shall receive a “ Ta’zir ” punishment. The Prophet once
sentenced a person to confinement in the interest of the
public. Confinement is a punishment and a punishment is
not inflicted until a person is found guilty. How did then
the Prophet order this particular person to be confined?
This is a proof that a person may be punished if the public
interest so requires. The story of Nasr Ibn Hajaj is
evidence in this respect. He is said to have been except-
ionally handsome with a lot of sex-appeal. Ie committed
no crime but as women adored him Omar Ibn Al-Khattab
had his hair shaved off and banished him to Basra.

The other point which needs further elaboration is
blood-money and its being shared with the criminal’s family
or tribe. The author of the paper did not put this issue
very precisely. He said that the justice upon which the
principle of the personalization of responsibility is based
requires that the criminal’s family or tribe should share the
blood-money with the criminal. The fact that the criminal’s
kinship- should share the blood-money with him does not
need justification because the way it has been expressed
makes it apparently inconsistent with the personalization of
punishment. That is to say, punishment should be inflicted
on the criminal himself and not be extended to his
family or kinsmen. If the criminal is punished for a crime
he has committed how is it that his kinsfolk should share
the punishment with him?

Some jurists attempted to answer this query in two
ways. First, they suggested there should be no retaliation
but consolation. In other words, the offender’s family or
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tribe should console the injured party. But how could
consolation be a tribal necessity when the crime is purely
an individual wrong? The jurists answered that no objection
is raised against consolation being personal.

They added that giving charity © Zakat ” implies a
practical sort of consolation to the needy ordered by the
Sharia. Other jurists asserted that the criminal’s kinsmen
commit a serious error by letting the criminal with whom
they are bound fall into the pitfall of crime.

The second thing is that the author of the paper
mentioned that the injured should be protected by law,
without identifying the motive or criminal responsibility.
This point lacks a number of elements, such as offence with
intent, error, direct or probable intention, effect of ignorance,
coercion and the i -mred party’s consent to the offence, i.e.
if somebody asked to be killed or wounded, would there
be a criminal responsibility? Then how could the criminal
responsibility be defined if more than one person were
involved in a crime? Suppose a person committed a crime in
collaboration with an indirect partner, who will bear the
criminal responsibility?

These are the focal points of the subject which should
have been dealt with in some length.

Then the author of the paper mentioned the material
clement of crime. Since he did so he sheculd have dealt
with it rather comprehensively. What punishment could
be inflicted on five persons who take part in the murder
of one man? Would all of them be subject to retaliation?
I wish the author of the paper had dealt with these issues
and sufficiently elaborated on them. |

I also noticed that the author of the paper mentioned
some apparently insignificant but rather perplexing irrelev-
ancies. For example, he mentioned that the commander of
the army should not be penalized during the battle and that
Omar stopped the punishment for theft. Frankly such
matters leave the reader at a loss about concrete facts.
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I believe that the writer may have based the incident
of the army commander not being exposed to the “ Hudoud ”
punishment on the Prophet’s Hadith: “ Hands are not to
be cut off on military expeditions ”. The intended purpose
is that “ Hudoud ” punishments should be deferred until
the expedition is over. So, in the interest of the army,
Islam and Muslims, punishment should be postponed until
after the end of the war. Omar did not stop a “ Hadd ”
punishment. He simply realized that the conditions for
implementing the text did not exist. I suggest that writers
had better avoid cramming their studies with irrelevant,
insignificant and controversial issues so that truth could be
rendered as clear as possible.

God’s peace be upon Mohammad, his family and
Companions.

Dr. Abdul Qader Shaybat-al-Hamd

I wish Dr. Salam Madkour, the author of the paper,
was here to hear our high opinion of his appreciable efforts
for preparing his research work. However, I would like to
make some comments on this invaluable study. He said
that crime is a sinful act and that criminal acts have been
committed since man was created. He quoted the incident
when Adam and Eve disobeyed God by eating from the
forbidden tree. This statement, in fact, is inconsistent with
the opinion of criminologists who maintain that the first
crime ever committed was when Cain (Adam’s son) killed
his brother Abel. Furthermore, according to criminologists
every crime is an act of disobedience while the contrary is
not true. The author himself defined crime as the commission
of a forbidden act or the omission of a duty commanded,
and the guilty shall have a “ Hadd ” or “ Ta’zir ” punishment.

In this case Adam’s disobedience does not come within
the definition of crime.
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Conductor of Discussions

Thanks to His Eminence, Dr. Abdul Karim Zeidan, for
his enlightening remarks. As already said we wish Dr.
Madkour was here to reply to some of the queries raised.
In half an hout’s time we shall resume our discussions.

I call upon the Vice-Chairman to announce the adjourn-
ment of the session for a break. (The meeting was adjourned
at 10 a.m. and resumed at 10.30 a.m.).

Chairman

We resume our discussions by inviting Dr. Rashid
Al-Sharif to conduct the session.

Conductor

We resume the second session of the symposium.
I confirm the Chairman’s suggestion that we should try
to be objective in our comments, and observe the time
allocated for the speakers. In an hour’s time, at 11.30 a.m.,
we shall adjourn the session. Now I call on the commenta-

tors to express their views.

Dr. Kobaisi

Dr. Madkour stated that the Sharia preceded other
penal systems in taking into consideration the criminal’s
circumstances which motivate crime. He also quoted many
examples to support his views.

The close consideration of the criminal’s circumstances,
known in contemporary criminological terminology as the
< iudividualization of punishment”, falls within the scope
of the criminal policy of Islamic law. It call§ upon tche
judge to consider the circumstances of the criminal to .fmd
out the real motives that drove him to commit the crime.
Thereupon the decisive measures are taken by the judge.
Punishment is decreed and inflicted in proportion to the
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amount of harm done and in relation to the criminal’s
conditions. The criminal’s harsh punishment may be substit-
uted by a lighter one. He may receive medical treatment or
moral edification. Islamic Sharia does not object to any proce-
dure leading to the disclosure of the criminal’s motives either
through medical examination or investigations.

These are fixed facts deducted from the incidents which
occurred during the ages. However, I would like to raise
the question of two significant texts known as © Judge’s
collective function ” and “ individualization of punishment .
The author of the paper did not quote these texts or allude
to them.

The first text: Algama Ibn Walil narrated that a2 woman
was raped by a stranger on her way to the mosque just
before dawn. When she shouted for help another man came
to her rescue while the first one took to his heels. Then
many people came to rescue her and seized the man who
came to her help. In the meantime the first man had
outrun the rescuers. All of the people involved went to
the Prophet to settle the matter. The woman told the
Prophet that the man who came to her rescue raped her.
The man replied that he was only trying to rescue her
from her raper when the people came to drag him off.
The woman said that he was telling a lie because he was the
real raper. Thereupon the Prophet ordered the man to be

stoned to death. At that instant a man rose from the midst -

of the crowd and shouted: “ Do not stone him. It is I who
should be stoned, for I committed the crime ”. Then the
Prophet told the woman that God forgave her for the
adultery, and spoke well of the persca who tried to rescue
her. Then Omar asked the Prophet to have the man who
confessed stoned but the Prophet answered that since
he confessed his sin God will forgive him. Ibn Omar in
his version of the incident went on to say:  If such an
explation had been made by the people of Yathrib (Medina)
God would have accepted it ”.
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The second text: Abu-Dawood and others narrated on
the authority of Walil Ibn Al-Athqa’ that once Walil was in
the présence of the Prophet when a man approached him
saying that he had committed a “ Hadd > offence. The
Apostle of God averted him. That man repeated this three
times.and each time the Prophet averted him. Then prayer
time came and after the prayers were performed the man
approached the Prophet for the fourth time confessing his
ctime., Thereupon the Prophet said: “ Did you not petform
ablution and pray with us just now? ”. The man answered
in the affirmative. The Prophet said: “ You are pardoned,
for petforming your prayers in the best manner is in itself
your atonement for your sin ”. . In another version the
Prophet is said to have said: “ God has forgiven you for
your sin . |

Now, to what extent do the judges and jurists in Saudi
Arabia — the pioneer country in implementing Islamic
law — apply the philosophy underlying these two texts?
The author pointed out the sublimity of Islamic law, partic-
ularly the legal rule which stipulates that “ Hudoud ” punish-
ments should not be inflicted in cases of doubt. Now the
dubious cases where punishments could not be inflicted
are numerous. Our jurists have not considered the lapse
of time except in “ Hudoud ” crime witnesses. Any testi-
mony not given within a prescribed time is considered null
and void. If a witness gave his testimony long after a case
was tried in the law court, his testimony would not be valid.
Since in this case the witness’s testimony would favour the
defendant’s case, therefore the testimony (given long after
the trial in the court) would be disregarded.

Rashid Ibu Saleh Khunein

"I thank Dr. Kobaisi for his remarks on the two texts.
With regard to the second text natrated by Abu Dawood
on the authority of Walil Ibn Al-Athqa’ about the man
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who approached the Prophet four times to confess his sin,
according to the Hadith the crime he had committed was
no more than kissing a woman and trying to seduce her but
excluding the act of fornication which constitutes a © Hadd ”
punishment.

It is a known fact that minor offences may be atoned
for by performing the five daily prayers, Friday congregat-
ional prayers and other prayers during the month of Ra-
madan. This is consistent with what has been explicitly
stated by the Prophet. The Quran says:

“If ye (but) eschew

The most heinous

Of the things

Which ye are forbidden to do,
We shall expel

Out of you
All the evil in you”.

Chapter 4, verse 31.

As regards the first text about the woman who was
raped on her way to the mosque and the confession of the
real raper, this man wanted to protect the life of a2 man who
was about to be put to death for a crime not committed
by the condemned but by the raper. Islamic law is clear on
the fact that a genuine repentance is sufficient to avoid a
“ Hadd ” punishment. In the case of * Maiz ”, ordered
to be stoned by the Prophet for having committed fornication
with a Jewess, who cried when he was under heavy attack
of stones to be taken back to the Prophet. No one took
any notice of his pleas. When the Prophet was informed
of this fact he answered that he should have been given
the benefit of repentance. This principle of not inflicting
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punishment in dubious cases is actually in force in the
Kingdom of Saudi Arabia.

Sheikh Saleh Al-Labeidan

Praise be to God, and blessings and peace be upon the
Prophet, his family and Companions.

With regard to the incident narrated by Walil (related
by his father) about the man who tried to confess four times,
it is much disputed. The scholars versed in the Hadith have
questioned the authenticity of the narrator because Alqama’s
father, Walil, could not have related this incident to his
son as he was dead at the time of the incident. Not only
is the authenticity of Alqama’s version disputed but also the
text itself. According to the Hadith, the Prophet is said to
have ordered that the man concerned should be stoned to
death. A criminal cannot be stoned unless he confesses his
crime of adultery, or there is substantial evidence testifying
his adulterous crime. Without either of these conditions
stoning to death cannot be inflicted. As regards the case
of the man who pleaded guilty for committing adultery in
defence of an innocent suspect, and repented of his crime,
will his repentance be taken into consideration or will he be
subject to a * Hadd ” punishment? Jurists said that whoever
confesses a punishable crime and does not ask for a “ Hadd ”
punishment shall not be punished. '

So much for the incident narrated by Alagama Ibn Wa-
lil. As regards the incident related by Ibn Al-Athaq, about
the man who confessed four times and. then prayed in the
company of the Prophet, Muslim scholars maintain that who-
ever commits a crime and does not disclose it does not suffer
any punishment. But in cases like “ Maiz ” and the “ Gha-
midiya ” who confessed their crime of adultery they should
be subject to punishment prescribed for adultery. The cri-
minal will not be asked to furnish the details of his crime.
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May God crown our efforts with success and guide us to
the right path. ' -

Sheikh Rashid Saleb Ibn Kbhunein

In addition to the explanation made by His Eminence
Sheikh Saleh Al-Laheidan that a criminal who confesses his
crime may not be subject to punishment, I would like to
say that when “ Maiz ” thrice confessed his crime of adultery
the Prophet each time did not want to punish him. The
Prophet at last asked him: “ What do you want from me? ”
Maiz replied: “ I want you to purge me ”. : '

Professor Gerbard Mueller

Mr. Chairman
Members of the Symposium

First of all I would like to express my thanks to the
Government of the Kingdom of Saudi Arabia for -having
invited us to this symposium. ‘

I have been deeply impressed by every single word T
have heard since this symposium started. In fact mankind
today is in dire need of protection from the economic aad
social upheavals that are the causes of the ever increasing
number of crimes which threaten man’s life and secuxity.

We must admit that if Islamic Sharia is applied on a
wider scale it would help a great deal to protect man against
all evils and provide peace and secority. I am delightec to
see, at a close distance, the social and technological progress
made in this country. Actually we were not aware of the
tremendous efforts made in this country in the field of crime
prevention. All non-Saudis attending this symposium wonder
how it is that they had not been acquainted with scch a
sccial progress achieved in this part of the Muslim world.
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I have read as much as I could of the contents of these
papers. Of course there are many things that other countries
have to be acquainted with. History has taught us that in
order to prevent crime all human efforts should be combined.
Once Islamic law is known to other jurists and criminologists,
they may take the provisions to fill in the gaps in some
western laws. Certainly new articles and conditions will be
added to the English law as regards crime prevention.
These conditions could be compared with the provisions in
Islamic law, particularly those concerning procedural matters
so that the British people may absorb them with regard to
permitted and prohibited deeds. In England judicial autho-
rities are still influenced by antiquated laws. |

The other point I would like to clarify is that many of
our colleagues all over the world interpret Islamic law,
particularly the Islamic penal system, in a manner entirely
inconsistent with the spirit of Islam. They should com-
prehend the psychological and sociological aspects in order to
realize that you are absolutely right that “ Ta’zir ” and
“ Hudoud ” punishments as prescribed in the Quran and the
Sunnah are sound and logical.

‘With great flexibility you have referred to the proce-
dures to be adopted in the implementation of Islamic Sharia
and the definition of criminal responsibility, particularly with
regard to -the moral and material elements of crime, in a
manner that can guarantee the detection of crime and exaction
of due punishment. Here I would like to lay stress on the
necessity of consolidating economic and social aspects through
the implementation of Islamic law and the Islamic penal
~vstem to attain human rights for everybody. Once the
-«:xible Islamic penal system is implemented the whole world
may be led on the right path. Through a close study of the
criminological data I have become aware of the active role
of Islamic law in overcoming crime in Saudi Arabia.

Indeed I will transmit all these facts about Islamic la
to the concerned bodies of the United Nations. '
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Sheikh Manna Al-Kattan

We feel the urgent need to advertise Islamic law
throughout the wortld to make humankind in this age of
civilization and scientific progress familiar with it. If the
world, despite its scientific advancement, suffers from the
tragic consequences of crime the reason lies in erroneous
search for means of crimes and the exaction of the right and
deterrent punishments. .

Many people ignore all about the Islamic penal system
and have no idea of the effect of its implementation in our
Muslim country. Therefore, this symposium has been con-
vened so that scholars and lawyers should get acquainted, at
a close distance, with the implementation of Islamic Sharia
in Saudi Arabia and its effect on crime prevention.

God’s peace, His Mercy and Blesssings be upon you all.

Sir Arthur Peterson

Mr. Chairman
Members of the Symposium

Thank you for all these most valuable research works
which I have had the pleasure to listen to. Also due thanks
to the Government of Saudi Arabia who gave us the chance
to get acquainted with the implementation of Islamic law
in this country and other matters related to the conduct and
rights of individuals.

As a matter of fact I am not a lawyer nor have I any-
thing to do with legal matters. However, I do believe there
are many similarities between the English law and Islamic
law, particularly as regards criminal responsibility.

As T said, legal matters are not my field of specialization
and I am not in a position to criticize, comment or praise
Islamic Sharia. But I do say that we have many things in
common, and that a fruitful dialogue can be established
between us.
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Sheikh Abmad Mobammad Jamal

Praise be to God, the Cherisher and Sustainer of the
Worlds and peace and blessings be upon Prophet Moham-
mad, his family and Companions.

I would like to add some more remarks to those of
Dr. Abdul Karim Zeidan on the paper of Dr. Madkour.

Though Dr. Madkour’s paper is most enlightening and
valuable, yet it contains many generalizations which though
quite apprehensible to students of Islamic law and
Islamic criminal provisions, the ordinary listener or reader
may take these generalizations at their face value and a mi-
sinterpretation of the meaning may result. For example, the
author of the paper said that all religious procedural measures
on crime prevention have been represented in Islam since
Islam itself has attested all preceding religions. This is quite
a sweeping statement. The teachings of other religions,
particularly of Judaism and Christianity on crime prevention,
are not represented in Islam in the sense that Dr. Madkour
has mentioned to attest other preceding religions. The codes
of the three religions (Judaism, Christianity and Islam) are
not identical. Attestation is relevant to matters of belief.
Christ said:

“(I bhave come to you)

To attest the law (Scriptures)
Which was before me

And to make lawful

Part of what was

(Before) forbidden to you ”.
Chapter 3, verse 50.

Successive religions include lawful and forbidden
enjoinments. Forbidden behavioural patterns are not the
same in- all the three religions. The fact that the Quran
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attests the Scriptures (Torah) and the Bible or that the Bible
attests the Scriptures does not mean that prohibitions are the
same in these three religions. In my view this too liberal
generalization should have been restricted. |

Also Dr. Madkour mentions in his paper that western
laws do not differ from Islamic law as regards “ Discretio-
nary ” punishments since both have the same objective of
protecting the social order. This is, likewise, a general
statement, for if western and Islamic law agree on the
protection of the social order then it means there is no
distinction between the Divine Law and man-made laws.

Dr. Madkour also pointed out that the only distinction
between western laws and Islamic law lies in the source of
each, ie. the source of Islamic law is the Quran while
western laws are enacted by man. He did not mention that
there are other differences: qualitative, quantitative, estima-
tion of psychological motives and differences due to circum-
stances and social customs. Finally, Dr. Madkour mentions
that penalty is not inherently good but it is bad. I believe
that it is absolutely wrong to consider a penalty decreed by
God as being bad. Punishment is described to be just and
right. Whether punishment is decreed in the Quran or
meted out by man, it cannot be considered, from a logical
point of view, as bad and corruptive.

Dr. Mustafa Al-Awaji

Criminal responsibility in Islamic law is based on the
principle of “ free choice ” and © free will ”. In the midst
of conflicting theories on theological - “ determinism ” and
“ fatalism ”, Muslim jurists hold man responsible for his
actions for choosing the bad thing and rejecting the good
one. Furthermore, the Islamic legal system does not entertain
retroactivity of laws. Hence no act is punishable without
a law prohibiting the act when it was committed. To esta-
blish the criminal responsibility of a criminal, Islamic law
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prescribed that the offender should be a mature adult, men-
tally sane, that the offence was not committed under coercion
and there was criminal intention. Offenders who are under
age, mentally insane, not free-willed or those who cannot
distinguish between good and bad, cannot be held criminally
responsible.  Criminal responsibility in Islamic law is an
individual matter. Innocent people shall not bear the guilt
of others. Islamic law holds a very important principle
which other Arab countries are trying to implement. This
principle stipulates that whoever refrains from helping one
in serious trouble shall be subject to punishment. This
punishment shall be commensurate with the amount of da-
mage caused to the person from whom assistance was
withheld.

I wonder whether the Islamic law implemented in
Saudi Arabia is of a personal or regional nature. Is it
implemented on Muslims alone or also on non-Muslim resi-
dents and to what extent is it implemented?

It has been pointed out, too, that Islam urges non-
disclosure of criminal acts. This emphasizes man’s responsi-
bility not only towards society but also towards his Lord, for
if man is not punished in this world he shall be definitely
punished in the hereafter. .

Disclosing crimes has a negative effect on the society,
and this negative effect may outweigh the positive effect
of not disclosing them.

Sbez',%/) Manna Al-Kattan

Comparing between western laws and Islamic law is
only a tentative attempt on our part. As a matter of fact,
western laws in their most recent forms have just lately
reached Islamic legal standards which precedes these laws
by several centuries. . :

It is a known fact that these western laws have been
influenced by Islamic legal thinking which was transmitted
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to the West through Constantinople in the East and Spain
in the West. In this connection, I would urge upon all the
countries and peoples who believe in Ope God to adopt
Islamic law and judge man’s behaviour accordingly. There
is a difference between the Universal Will and the Legal
Will.  Dr. Mustafa Al-Awaji raised this question in his
comment.

God the Exalted One, controls everything. His Divine
Will embraces every action whether favoured or unfavoured
by God. Legal Will is what God expects of mankind such as
obedience and worshipping. It is through the Legal Will
favoured by God that man has the right to choose between
good and evil. Man is accordingly judged for his choice and
will.  There is a difference between 2 trembling hand of a
sick man and the controlled movement of a hand stretched
out in an act of aggression,

The answer to Dr, Mustafa Al-Awaji’s query regarding
the implementation of Islamic Sharia in Saudi Arabia is that
Islamic Sharia is implemented on all residents. Saudis and
non-Saudi Muslims have their rights as well as obligations.
Non-Muslims have their rights, too. Islamic Sharia is equally
applied to every one without any discrimination between
one Muslim or another or between Muslims and non-
Muslims.

Sheikh Rashid Ibn Khunein
First of all T would like to thank Professor Mueller for

his understanding of many Islamic laws, particularly those
concerning crimes and punishments. Likewise, I thank Sir
Arthur Peterson for his remarks. Let me reiterate Sheikh
Manna’s statement concerning Islam’s seniority over other
western laws. It is a Divine Legislation which is valid from
the time of its revelation to the Day of Judgement. Confirm-
ing this, both Professor Mueller and Sir Arthur Peterson

mentioned that there are many things in common between

144 »

Islamic law and the existing English law. We trust that
this will encourage learned scholars not to spare any effcgt
in the dissemination of Islamic teachings throughout the
world. I also beseech researchers, scholars and lawyers,
when they want to find out facis about Islam, to resort ;E
authentic sources. I also would like to bgck.stop Shei ;
Manna that Islamic Sharia in Saudi Arabia is 1m1.31emefn1_:e

on all without any distinction. As fO{: non-Muslims 11v1r11g
in Saudi Arabia they have to comply with the laws and reli-

i ites of the country.
glousIflltf}:is connection iZ worth mentioning the stgry.of the
Jew and Jewess who committed adultgry in the hfetnnehof
the Prophet. When they confessed t.helr crime, tl:ie Prop Et
asked them how adultery was punished accor.dlng to the
(Torah) Scriptures. The answer was blackemng‘ the éil'ce
of the guilty person and disclosing the offence in pu K:i
The Prophet ordered a copy of the Torah to be brought arl’l1
read out to him. The Jewish reader set his hand on the
text prescribing stoning to death for anyone c9mm1tt1rig
adultery. Then the Prophet ordered the guilty Jewish coupde
to be stoned to death, and the punishment was fluly execute 1
When the Jewish reader was asked why h.e tried to concea
the text concerning the punishment of stoning to deat.h, spmg
of the Jews present said that stoning to death was 1r(11ﬂ;cte
on people of low descent while nobles were exempte r(l)rg
it. This is an intentional distortion of the Scriptures reveale

by God.

May God crown our efforts with success.
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Praise be to God whom we beseech for help and forgi-
veness. We seek His protection from evil temptations.
Without God’s guidance we are doomed to go astray. We
testify that there is only One God, the Peerless. He is the
Lord of the Worlds. We testify also that Mohammad is
God’s Servant and Apostle, the best chosen amongst His
creatures, who was sent after a long chain of His Messengers
to deliver mankind from darkness. Through the divine
message the Prophet made his people see the Truth. The
Prophet, peace be upon him, did his best against injustice,
transgression and disbelief, and he strove hard to restore to
his people their glory in order to lead the perplexed world
to the sublime objective, i.e. faith in God and compliance
with His Orders.

Before going into the details of the subject of my paper:
“ Means of Evidence in Islamic Law ”, I would like to cast
a brief glance at the fact that humanity is in need of a trust-
worthy leadership that can combat social problems with com-
prehension, strength and courage. This leadership should
carry in one hand the prescribed medicine and in the other
the surgical instruments to eradicate the roots of crimes.
This could be achieved if Muslims complied with the Quran
and the Sunnah by combatting crimes, atheism, heresy, immo-
rality and aggression against life, honour and property.

In order to prevent crimes, which are innumerable,
difficult to surmount and dangerous, we cannot restrict out
belief only to some parts of the Quran and disregard others.
This partial belief in the Quran cannot eradicate or decrease
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crimes but on the contrary the results could be risky. The
Quran says in this connection:

“Then is it only a part of the Book
That ye believe in,

And do ye reject the rest?

But what is the reward for those
Among you who bebave like this
Bur disgrace in this life? ”

Chapter 2, verse 85.

Although atheism and non-compliance with the Sharia
ate considered far more serious than individual offences
against life, property and honour, yet because they are per-
sonal offences they are not protected by the state. How
can a Muslim expect to have part of his difficult problems
solved when he does not abide fully by the teachings of the
Quran? T am quite aware that all the participants in this
symposium look forward to attaining a cure whereby crime
can be eliminated and thus save their people from the dangers
that threaten their countries.

Likewise, I am fully aware that you are not happy to
see your nation following its enemies like a beggar imploring
them for a cure to solve its problems although it possesses
all the answers by complying with the injunctions of its
sublime religion. Also I am sure that every Muslim is di-
stressed to see the indifference in his country towards Islamic
teachings as regards jurisprudence, ethical values, customs,
educational matters and other aspects of life. We know that
any violation against God’s commandments is considered a
mortal sin which should be made good before the wrath
of God is incurred upon us, for verily God the Almighty
expects to see His injunctions unviolated and His Sharia
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implemented. However, he is not impatient to inflict
immediate punishment on those who go astray, for He is
Most Merciful and Oft-forgiving and therefore He gives
the sinners time to ponder over and repent of their sins.
Should the sinners insist on their mischief then they will be
accursed with famine and fear.

There is no doubt that this great and all-embracing
Sharia was decreed by God, the All-Wise, to bring happiness
to all mankind in this world and the hereafter, reform their
societies and organize their affairs and relationships. Islamic
Sharia aspires to make the divine word of God far superior
to the word of unbelievers and idol worshippers. People
cannot expect to be happy or prosperous unless they worship
the One Almighty God, for He created them in order to
worship Him. '

To quote the Quran in this connection:

“ I created the Jinn and men only to worship Me ”.

In other verse we read the following:

“ For We assuredly sent
Amongst every People an apostle,
(With the Command), Serve
God, and eschew Evil ”.

Chapter 16, verse 36.

True worship, which consists of an act of veneration
tendered to a Divine Being, cannot be genuine if people do
not have firm faith in God and do not live and collaborate
in peace. Therefore punishments are decreed to warn them
before committing an offence and to serve as an element
of deterrence for the offenders, provided they are inflicted
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with justice and sagacity in conformity with God’s ordain-
ment as in the following Quranic verse:

“God doth command you

To render back your Trusts
To those whom they are due;
And when ye judge

Between man and man,
That ye judge with justice ”.

Chapter 4, verse 58.

And in conformity with the following verse:

“If any do fail to judge
By (the light of) what God
Hath revedled, they are

- (No better) than Unbelievers ”.

Chapter 5, verse 47.

]

So a judgement not based on the injunctions of the
Quran is an act of irreverence to God, and to inflict a
punishment before it is substantially evidenced is nothing
but injustice and transgression. No stable rule can be based
on injustice.

- The glorious and eternal religion of Islam, if well admi-
nistered, has provided a cure for every crime without leaving
any negative aftermath. Islamic criminal law has defined
every crime that may be committed, and when and how
punishments should be inflicted; also the means of legal
evidence are clearly spelled out in the Sharia. Nothing has
been left to the whims and caprices of the people. They
are not empowered to incriminate and inflict punishment for
any acts of disobedience they choose according to their
discretion. No offender is punished unless evidence is
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produced to prove that he has committed the crime. All
this is clearly mentioned in the Quran and detailed in the
Sunnah. .

The Prophet is reported to have said: “ If people are
allowed their own way of having their claims, they will
claim the lives and properties of others; and it is up to the
defendant to take the oath that he has not committed the
crime for which he has been incriminated ”. Al-Bukhari and
Muslim * reported that Ibn Ibbas said that the Prophet had
ordered that if no substantial evidence was produced by the
plaintiff, the defendant should take a solemn oath that he had
not committed the act for which he is tried and then shall
be released.

Evidence, whether rational or palpable, is defined as an
evident indication of the commission of an offence by a
certain person, It is called “ evidence ” because it tends to
reveal the hidden criminal intention of the offender. This
evidence could be either a testimony, or a confession by the
offender, or a solemn oath taken by the plaintiff, or a testi-
mony given by the plaintiff himself, such as the “ Lia’an ”
when the husband launches a charge against his chaste wife.
At times the evidence is established by close scrutiny of
conjectures and circumstances connected with the crime in
order to lay the guilt on the defendent. A testimony is
defined as being a report of what the witness has seen or
heard, the word © witness ” can be used both as a verb and
a noun. ’

The word for “oath ” in Arabic is “ Yamin ” which
literally means  right ”, opposite of left, because one offender
used to strike his right side with that of the other offender.
Circumstantial evidence is connected with, and indicative
of, the crime for which punishment is claimed. Where
citcumstantial evidence exists, it is a proof of the commission
of a crime. A spouse is indicative of, and associated with,

* The two most famous Hadith collectors (Translator’s note).
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the pe i
berson to whom she is wedded. Such is circumstantia]

evidence which is closel i i
_ [ y assoclated with the cri i
punishment is claimed. e dor which

- iSG;atr;tIaelr)r}f.Iz! Onel of tllale distinctive features of Islamic
Lty to solve all the problem i
s of mankind. Tt
a i .
hﬁ}f)neais to bc?th the human intellect and sentiment; it stirs
h a ci)nsaence apd admonishes people of punishment in
s world and retribution in the hereafter when they will

;Z rIlutaso fccjlt con:lmfittefl leljt he expose his own life to punish

anger, 1or he has no right to forfeit hic I: I

has warned that th . ey o e, God
. ose who conceal evidenc i

witness shall be punished. The Quran says? o g fale

“ And those whom they invoke
Besides God bave 1o power

Of intercession; only he

Who bears witness to the Truth
And they know (it) ”,

Chapter 43, verse 86,

In another quotation from the Quran:

« Ty .
We bear witness only to
What, we know... 7,

Chapter 12, verse 81.

The Sharia decrees that an
has to repent of his sin. This i
Quranic verse:

yone who commits a crime
s evidenced in the following

4
If anyone does evi
Or wrongs his own soy
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But afterwards seeks

God’s forgiveness, he will find
God Oft-forgiving,

Most Merciful ”.

Chapter 4, verse 10.

Also the Prophet praised the woman who cousessed
her crime of adultery. People are encouraged to disclose facts
in the law-courts and are warned against concealing them.
The conditions imposed on a witness are that he should be
a mature adult sane Muslim and be objective in his testi-
mony. The testimony of an unbeliever against a Muslim
or that of an insane, or a lewd person ignorant of the facts
of the case cannot be taken into consideration. Neither can
testimony be accepted from a defendant or the person who
witnesses-in cases where his father or his children are in-
volved. The testimony by a non-Muslim against other unbe-
lievers could be accepted provided it conforms to their tra-
ditions and customs and their own conception of justice.
The testimony of children under age could be accepted
provided they had not been contacted and influenced by
their parents or kinsfolk.

The evidence of crimes differs from one case to another.
Some crimes need only two witnesses while others require
four witnesses, such as adultery. Some crimes are legally
proved by only oath-taking such as in “ Qasamat ” where
fifty solemn oaths are taken by claimants to prove a pu-
nishable crime. © Qasamat ” is not undertaken unless a
charge is established.

Other crimes are proved by the testimony of the clai-
mant, such as in “ Lia’an ” when a husband accuses his
chaste wife of adultery but he has no witnesses to testify.
The husband testifies four times that his spouse has com-
mitted adultery and on the fifth time he invokes the curse of
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. : an ” is d .
ing Quranic verse: s described in the folloyw-

“And for those who laynch

A charge against their spouses,
And bave (in sypport)

No evidence bur their own, —
Their solitary evidence

(Can be received) if they

Bear witness four times

(With an oath) by God

That they are solemnly

Telling the truth

Chapter 24, verse 6,

. Some crimes are proved by the offender’s own con-
fession provided he is held criminally responsible. In th
case a confession has a stronger validity than eviéence foi
0 sane person confesses what could be harmful to ,him
u.nless he is telling sheer truth, A confession must not b
given l%nder compulsion which may invalidate or disqualif ite

Circumstantial evidence is illustrated in the Quralf in
the story of Joseph. Zulaikha tried to seduce him. J lﬁ
scorned her love and made for the door. In her pa.SSiO(I)ISES:%)le

the struggle she tore a pPiece of his garment. Zulajkha’
husband happened to be nearby so she accuséd Jose h'a's
was a plausible accusation for Joseph’s dress was disarrp ’ cit
However, as Joseph’s shirt was torn at the back and ir;%:eat.

Sh . . .
r.ovirs tlrhe importance of circumstantia] evidence, since most
criminals usually do not commit their crimes in public
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The Sunnah emphasizes the significance of circumstan-
tial evidence which, if neglected would result in serious
consequences. The Sharia was revealed originally to prevent
crime, ward off evil and uproot corruption. Crimes are
repelled before their commission and deterred after being
committed. The early jurists, eager to realize the objective
of the Sharia, attached great importance to circumstantial
evidence. No one can deny its significant role in the service
of Islam, it is like a beacon which sheds light for people
who need it.

The Sharia stipulated that a criminal has to be punished
for his crime once he is convicted. There are many ways
to make the criminal confess his crimes. He may be confined
or cross-examined before he is persuaded to confess. Punish-
ment in a sense is a gesture of mercy towards criminals to

discourage them from committing further crimes and invoke

God’s wrath in the hereafter. Furthermore, society can live
in more peace and security once it gets rid of crimes and
criminals. It is an established fact that Islamic Sharia did
not leave a crime unpunished or a controversial issue unset-
tled. The Prophet is reported to have said: © I have left
you a teaching as clear as daylight ”. For a period of time,
due to the strict adherence to Islamic law and infliction of
just punishments, Muslims were not plagued by crimes and
criminals. Atheists and heretics did not dare to scorn the
tenets of Islam. Whoever sought divine guidance found it
in the Quran and those who went astray were put to capital
punishment.

It was only when Muslims started to treat Islamic law
with indifference and did not heed the téachings of the Quran
and the Sunnah that they began suffering from the terrible
consequences arising from not abiding by the Sharia.

When Muslims wake up from their slumber and take
religion seriously only then will they be able to restore their
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past glory and pride and gain victory over their enemies.
The advantages the Muslims will reap by implementing the
injunctions will certainly be enormous and the consequences
will be far-reaching. The best example we may cite to prove
this statement is the Kingdom of Saudi Arabia where the
Sharia is strictly observed. This puritan Islamic state has
ably resisted the various irreligious currents, and has become
like a fortress of Islam implementing its teachings in every
walk of life. It will, God willing, keep on being the bulwark
for Islam and its teachings.

I pray that God unite the Muslims against their enemies.
God is the Mighty one and praise be to Him the Lotd of

the Worlds, and peace be upon the Prophet, his family and
the Companions.

Sheikh Abdula Qadir Shaybat Al-Hand

Praise be to God, the Cherisher and Sustainer of the
Worlds. Blessings be upon Mohammad, the Seal of God’s
Messengers, his family and Companions. We are grateful
to the Government of the Kingdom of Saudi Arabia for
organizing this symposium in order to enable the participants
to have a close view of the order and stability prevailing here
thanks to the implementation of Islamic law which indeed
aims at establishing a happy, peaceful and stable society;
a law that safeguards one’s life, property, honour and work
by trying to wipe out crime.

We also thank Sheikh Al-Laheidan for his most valuable
paper. The fact that he is a very busy person makes the
task of producing such a research even more appreciated.

The subject matter of the paper is * Means of Evidence
in Islamic Law ”, but the distinguished lecturer spent two-
thirds of his time treating the importance of the implement-
ation of Islamic law which, though a noble digression, was
at the expense of the title of the subject matter.
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I have some observations to make:

The author of the paper maintains that evidence is
necessary to prove a crime. This is quite true. Evidence is
fundamental before the offender is convicted. However, the
author confined the detection of crime to evidence alone
which, according to him, embraces all methods of proof, such
as confession, giving a statement, testimony, oath-taking and
circumstantial evidence. Such an interpretation of the word
“ evidence ” is in fact too sweeping. As a matter of fact
some scholars favour such an interpretation.

But in an authentic narration by Al-Bukhari, Omar
Al-Khattab is reported to have said in the mosque of the
Prophet (in Medina) in his last Friday sermon on the occasion
of the nomination of his successor: © Stoning to death is
decreed by God in the Quran ”. He emphasized this fact
so that future generations will not have any doubts about
the validity of this punishment for people who commit
adultery. He identified confession with evidence and regarded
pregnancy almost as indicative of adultery as substantial
evidence. Most Muslim jurists classify methods of legal
evidence into four categories.

The Evidence

It-is considered quite synonymous with testimony which
is the claimant’s right. His Eminence the author pointed
to the Tradition of Al-Bukhari and Muslim according to
whom the Prophet is reported to have said: “ If people
were free to make their own claims, they would claim the
lives and property of others. The defendant is obliged to
take a solemn oath rejecting the responsibility for a punisha-
ble act *. It is up to the claimant to produce evidence or
a witness testifying that the crime was committed by the
defendant. It is easy for the judge to act upon an oath
if he is sure that the witness is telling the truth, that he is
disinterested in the case and not related to the claimant.
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Although oath-taking is essentially required of the defendant,
the claimant is sometimes required to take an oath too.

Making a statement is confined to the person who
testifies, provided it is free of false information and does
not contain a charge against the defendant.

Circumstantial evidence is the most serious procedure
the judge may have to follow. This procedure requires a
particular aptitude, disposition to investigate and scrutinize,
and a knowledge of human psychology and the motions of
human bodies. Furthermore, the judge has to have an acute
sense of observation; for example, just by looking at a
suspect he should be able to tell what the man had concealed
in his testimony. On the whole, circumstantial evidence is
Dot an appropriate method of proof, but judges may resort
to it in the absence of a testimony.,

Circumstantial evidence serves as a subsidiary means
for proving a crime. I wish the author of the paper had
cited more examples to highlight the legal significance of
circumstantial evidence, for this is the most delicate issue
of evidence in cases when a witness is not available,

The author gave the parable of Joseph as an example
of circumstantial evidence, Muslim theologians maintain
that the legislation of our predecessors apply to us as well
unless it is explicitly stated that it was meant for past
generations.  Without such a clarification the legislation of
the foregone generations apply also to the succeeding ones.

Thus the parable of Joseph is binding upon us, too. In this
connection the Quran says:

“...And one

Of her housebold saw (this)
And bore witness, ( thus)
'If it be that bis shire

Is rent from the front, then

Is ber tale true,
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And be is a liar.

But if it be that bis shirt

Is torn from the back,

Then is she the liar,

And be is telling the truth ”.

Chapter 12, verses 26 and 27.

Thus if she caught hold of Joseph’s shirt from‘ the
back it proves that he was running fr.om her; but if he
was coming towards her against her will she would have
seized the shirt at the front. The author c3f the paper
also pointed out that circumstantial evidence is mentioned
in the Sunnah for criminal cases.

In this connection I would like to cite some examples.
The Prophet is reported to have narrated th.e story of
Solomon and David. One day two women claimed to be
the legitimate mother of a certain child. Apparently they
had left their children in a solitary place, but when they
returned they found only one child and ?:he other had 'be.en
devoured by a wolf. Each woman claimed the surviving
child as her own. David ordered the child to be given to
the elder of the two women. When Solomon came, he
asked David to leave the matter to him to settle it. He
asked for a big knife and said to the two women that he
would rip the child into two and give each- a half. The
elder woman hurried to fetch the knife. This gesture was
sufficient to prove that she was not the child’s mother, .an.d
therefore he gave the child to the younger woman. This is
a good example of circumstantial evidence. .

The second story took place during the reign of zj‘;h
(the fourth Caliph) when a dark-skinned man came to hltjl
and said: “ This woman is my mother but she den1es. it ”,
When Ali asked the woman, who was Whi.te-ski(?ned, .1f the
young man’s allegation was true she replied: “ He is not
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my son, and I do not know him at all ”. Then Ali asked
the woman’s guardians if they accepted a judgement on
this matter. When Ali got an affirmative answer he asked
his servant to get him some money which was given to the
young man to be used as his dowry to marry the woman
in question. Ali said to the man: “ Do not come tomorrow
without getting properly wedded ”. Thereupon the woman
protested saying that she would rather be tortured in Hell
than be married to this young man, for he was her son.
When asked why she had denied him before, she had to
tell the whole story. The young man’s father had emigrated
to Medina from Abyssinia. Her parents thought so highly
of him that they agreed to espouse her to him.

Soon after he had to leave on a military expedition
in the cause of Islam and met a martyr’s death. Before long
she became pregnant but she concealed her pregnancy until
the baby was delivered. Then she carried the baby to some
Bedouins and entrusted them with the baby, but she
recommended them to conceal all this from the child when
he grew up. However, when the child became a young
man he realized that she was his real mother so he came
to her claiming that she was his mother.

This kind of circumstantial evidence is not very com-
mon, and only a person with an exceptionally intellectual
alertness is able to trace it. Through psychology a person
may unraask, at a mere glance, what a claimant may have
concealed and judge him accordingly. Although circumstantial
evidence could be very helpful, it is such a delicate matter
that not every judge is able to detect and mazke the best
use of it.

The author of the study referred to the incident when
the Prophet lauded a woman who had committed and con-
fessed adultery. 1 wish the lecturer had given the reason
why the Prophet did this. As a matter of fact the Prophet
lauded the woman not only because she confessed her crime
but also because she had wholly surrendered her life and
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soul to God. © Offering one’s own life to God is the most
sublime of all offerings ”.

In another narration Khalid Ibn Al-Walid is reported
to have picked up a stone and threw it at the head of an
adulteress who was being stoned to death. Blood gushed
out from her wounds and some blood stained Khalid’s dress,
which fact made him furious with the adulteress. When .the
Prophet saw this he tried to calm Khalid and said to him:
« Take it easy, Khalid, she has sincerely repented of her
sin and her repentance would be enough to purge the souls
of all the sinners of Medina ”.

Therefore the confession of the adulteress was not the
real cause of the Prophet’s praise, but the fact that she
wanted to die with a shrived soul that led the Prophet to
praise her. -

The last point I would like to comment on 1s Wh‘at the
author mentioned on page four of his paper that the evidence
given by a non-believer against a Muslim is not accepted,
and that the non-believer’s evidence may be accepted only
if it is given against fellow non-believers. .H_owever, .the
Holy Quran states that the non-believer’s evidence against
a Muslim may be accepted in some circumstances:

“O ye who believe

When death approaches

Any of you, (take) witnesses
Among yourselves when making
Beguests, — two just men

Of your own (brotherbood)

Oy others from outside”.

Chapter 5, verse 109.

Muslim jurists unanimously agree that the testimony
given by a non-Muslim is accepted should the Muslim
defendant be in a non-Muslim country.
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Sheikh Ali Al-Mibanna

Praise be to God who has revealed the Book to His
Prophet and made it plain and straightforward. T testify
.that there is but One God, the Peerless, and that Mohammad
is His servant and Apostle who was sent with divine
guidance. God’s blessings be upon the Prophet, his family
and Companions. Thanks be to God Who has crowned
with success all the efforts made by the leaders of this
country ever since the late King Abdul Aziz Ibn Abdul

Rahman Al-Saud, the founder, and his loyal sons. They -

have spared no effort for the dissemination of the word of
God and the implementation of Islamic law which has
resulted in the prevalence of peace and security in this vast
country, the cradle of Islam. Before the advent of Islam
Injustice, transgression and idolatry were rife in the countryj
The Quran says in this connection:

“(They are) those who,

If We establish them

In the land, establish

Regular prayer and give
Regular charity, enjoin

The right and forbid wrong:
With God rests the end

(And decision) of (all) affairs ”.

Chapter 24, verse 41,

Due thanks to those who organized this symposium,
particularly H.R.H. Prince Naif, son of Abdul Aziz, Minister
of Interior, and the Deputy Minister Prince Ahmed, son
of Abdul Aziz, who have given us this opportunity to
participate in this symposium.

I also thank the author of this paper for his invaluable
study by tackling an important aspect of the Islamic criminal
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law and its effect on crime prevention. No wonder the
research has been enlightening because of the authot’s past
experience and scientific activity.

The research is divided into two parts. The first part
focusses on the importance of adherence to Islamic law
to be implemented in all walks of life; and Muslims are
warned against any disobedience of the dictates of the
Sharia. The other part is the means of legal evidence in
the Sharia. The speaker dealt with both aspects within the
scheduled time. He pointed out the state of order and
security in the country which every Muslim, nay every
human being, wishes for his own country. However, due
to the limited time he had, the speaker could not deal at
great length with this particular issue. Each single method
of proof is detailed in the books on Islamic jurisprudence.
Of course, the details of these methods of proof cannot be
included in this short essay. The only point I would like
to stress is the criminal’s own confession (one of the many
methods touched on by the speaker). A Muslim who adheres
to the tenets of the Sharia will confess if he commits a
ctime. This confession is originally motivated by his genuine
belief in God and his desire to purge himself of his sins.
This fact is demonstrated in the example of the woman
who repeatedly came to the Prophet to confess her adultery
and each time the Prophet averted her. The Prophet gave
her time to consider her confession and at the same time to
protect the Islamic society from a hidden mischief. However,
she willingly went back to the Prophet to plead her crime
and be stoned to death. Referring to this incident the
Prophet said that such a repentance would have sufficed
seventy persons of Medina, Such a strong desire to confess
exists only in Muslim society.

Gentlemen! In this brief survey on the methods of
proof, justice appears prominent. No innocent person can
be charged with a crime he did not commit unless he is
proved guilty, unlike other non-Muslim countries where
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judgements are based on conjecture and rather doubtful
grounds. I wish I had more time to comment on some
points at a greater length. In conclusion I reiterate my
sincere thanks to the lecturer and all the organizers of this
symposium. I wish you the best of luck.

Conductor of discussions

Before giving the floor to the next commentator may
I point out two aspects of legal evidence: written
statements and the information collected by the judge before
assuming his office, while in office or afterwards. These
points were not tackled by the lecturer whom I now call
on to comment.

Sheikh Saleh I1bn Mobammad Al-Labeidan

Praise be to God and peace be upon the Prophet,
his descendants and Companions. I wish to extend my
heartfelt thanks to His Eminence Sheikh Abdul Qadir
Al-Hamd for his additions and comments. May God bount-
ifully reward him. T also thank Sheikh Ali Al-Mihanna for
his valuable comments. I have some reservations to make
on the points he raised. With regard to the statement
attributed to Omar that “ adultery is proved if genuine
evidence is produced or pregnancy is ascertained ”?, it is
well-known to Arabic scholars of eloquence that the © ge-
neral ” joins the  particular ”. It follows that pregnancy
does not mean it is different from evidence, but it is part
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him Ibn Taymiya maintained that evidence is anything that
makes truth evident. Many of their predecessors held the
same view. As for circumstantial evidence, I shall cite only
one: example to illustrate it. It is best illustrated in the
story of “ Muiaz ” and “ Mu’awwaz Ibn Afra ” concerning
the murder of Abu Jahl. Both men approached the Prophet,
each one claiming that he had murdered Abu Jahl. The
Prophet said: “ Show me your swords ”. When he saw
their swords he saw that blood on one of the swords was
more evident than on the other. This fact provided
circumstantial evidence that he was the actual murderer.
What the learned Sheikh said in this connection is irrelevant
to circumstantial evidence, but it is closely associated with
one’s exceptional ability to make accurate guesses. The
judge, being endowed with this exceptional ability, can
follow the procedural steps which force a person to make
his own confession. There is a difference between coercive
confession and circumstantial evidence. The above story
is one example of circumstantial evidence. Another example
is that of the inhabitants of Badr. The idol worshippers
had approached Badr to wage war against the Prophet and
his followers. A servant (or a slave) whom the Muslim
vanguard had taken prisoner, was taken to the Prophet and
asked about the number of the unbelievers’ army. He
replied that he had no idea. The Prophet then asked how
many sheep they slaughtered each day. He replied between
nine and ten. The Prophet considered this as an evidence
that the enemy’s number was approximately between nine
hundred and one thousand fighters.

It is out of my scope to enumerate examples of
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circumstantial evidence. As regards the testimony given by
Christians and Jews against Muslims, it is a well-known
fact that rules are established according to majority, and
not minority, opinion. What the commentator said is
applied for cases where property and money are involved
but not criminal cases.

of it. In Isiamic law evidence is defined as anything that
makes truth evident whether through changes of one’s
physical constitution, evidences, witnesses, testimony or faith.
To confine evidence natrowly to testimonies is not semant-
ically correct. However, this is a controversial issue amongst
Arabic philologists. Imam Hafiz Ibn Al-Qayyim and before
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T he commentator pointed out that T made some irrele-
vant digressions during my lecture on legal means of evidence
bu.t he too made digressions in his comments. I believe’
this is inevitable when one addresses a crowd of people.

His Eminence Sheikh Al-Mihanna dealt with the pro-
cedural steps leading to confession. He referred to the case
when Prophet Mohammad praised the adultress who con-
fessed her adultery. The Prophet is reported to have said
to Khalid, upon seeing blobs of the woman’s blood on
Khalid’s garments, that the woman’s genuine repentance was
such as would suffice seventy sinners of the town of Medina
for the woman had wholly given up her life to God. In’
another narration the Prophet is reported to have said that
the reward for one who publicly confesses his sin is greater
than that for he who fails to confess his offence. If anyone
indulges in a filthy worldly sin and confesses it, his confession
will atone for his sin only after the © Hudoud ” penalty is
inflicted upon him. But if the sinner conceals his sin and
does not confess it, God may punish him or pardon him.

He who confesses his sin and is punished is better than
the person who conceals his sin and does not get the penalty
he duly deserves. So confession and punishment atone for
the committed sin. We are familiar with the story of
“ Maiz ” who confessed to the Prophet that he had com-
mitted adultery.

The Prophet turned to his Companions and said:
“ Perhaps his mind is deranged”. They replied that he was
very sane. Then the Prophet ordered to see if his mouth
smelt of wine to find out if “ Maiz * had been driking.

Apparently the smell of wine or vomiting due to
excessive drinking is indisputable evidence of alcohol intake,

I apologize to Sheikh Abdul Qadir for any mistakes
I may have made in my study. May God the Almighty
show us the right path,
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Sheikh Mansur I1bn Hamad Al-Malik

Praise be to God and peace and blessings be upon
God’s Apostle. Due thanks to the lecturer for his valuable
study. I was deeply impressed with his introduction.

The author referred in his introduction to the impor-
tance of an enlightened and farsighted leadership that since-
rely believes in God and is merciful, strong and valorous.
This is a good point on the part of the author, for the
ruler should set a good example for his subjects who would
follow the ruler if he adhered to the teachings of the Quran,
the Sunnah and abide by the tenets of Islam in words and
deeds. Hence the interests of the Muslim community could
be safeguarded and crimes be prevented or decreased. Then
the people may collaborate to rehabilitate the society and
eliminate all that leads to mischief and damage, and thus the

objective of this symposium could be attained, i.e. crime
prevention and elimination.

Then the lecturer pointed out that the best cure for
crime prevention is to have sincere faith in God, worship
the One Almighty God and adhere to the tenets of the
Quran and the Sunnah. This is indeed a good pcint on the
part of the author, for faith in God protects a person from
falling into pitfalls and crimes.

The stronger the faith the less disobedience against
God and less crimes. On the other hand, the weaker the
faith the more a person is exposed to committing crimes.
I believe that such an introduction to the research was
necessary. The fact that the author devoted so much time
and space to stressing this point does not undervalue the
significance of research work. Faith in God and strict
adherence to the Quran and the Sunnah have to be stressed
first before proceeding to the methods of legal evidence,

for it is the faith in God, His Book and the Sunnah that
can protect our society from the danger of crimes.
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Conductor of Discussions

Thanks t the distinguished commentator. We shall
have a break to perform prayers and then resume our
discussions.

Chairman

The meeting is adjourned for prayers.

(The meeting was adjourned at 5.30 p.m. and re-
convened at 6.20 p.m.). :

Sheikh Attiah Mobammad Salem

Praise be to God, the Cherisher and Sustainer of the
Wotlds and peace and blessings be upon the noblest of all
prophets and God’s messengers, Prophet Mohammad, his
descendants, Companions and followers.

My sincere thanks to the author of this valuable paper
in which he briefly and efficiently dealt with the various
methods of evidence. There are other methods of evidence
which the conductor of discussions referred to. Such methods
embrace written statements and other controversial methods
such as “ tracking ” and drawing lots. Other recent methods
have been introduced such as finger-prints, photographs and
sound recordings. Other methods are still being experimented
such as blood group and hair analysis. What concerns us is
what Muslim jurists in the past thought about drawing lots
as a method of legal evidence though overlooked in criminal
legislation.

‘With regard to finger-prints as evidence, human
morphology has proved that no two finger-prints are -iden-
tical even on one hand. Such is “ tracking * which helps
in detecting the criminal by following and analysing his foot-
prints. As for sound recordings or photographs they are
subject to changes or make-up to change facial features. A
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photograph, for example, can be taken side by side with a
non-existent persomn.

If the lecturer could include these points in his study,
his research would be rendered more comprehensive.

Regarding © Qasama > as a legal evidence, the Imams
in the past held controversial issues. What concerns me is
whether ¢ Qasama ” changed the normal procedure which
requires that the claimant should produce evidence and the
defendant has to take a solemn oath that he committed no
crime. Three Imams agree upon the judicial procedure
whereas those who advocate © Qasama ” maintain that it has
run counter to the original procedure in that it required
that the claimant should take a solemn oath and the defen-
dant should be asked to disprove the claimant’s charge.

In public cases the position of the defendant is more
powerful than that of the claimant, for the defendant is
originally innocent until he is proved guilty. “ Qasama 7
involves the material symptomatic evidence of murder which
makes the position of the claimant stronger.

Dr. Jamal Al-Din Mohammad Mabmnoud

Apart from the Maliki jurists none of the other jurists
agree that Islamic Sharia decreed that the oifender be in-
flicted © Ta’zir * (discretionary punishment) in order to force
him to confess his crime. However,  Hudoud ” and reta-
liation crimes may be evidenced either by a legal testimony
or a voluntary confession. I recall a case of a jurist who
was counselled whether a thief should be beaten up in order
to confess. He gave a negative legal verdict in this connection.
When the jurist heard later that the thief was coerced to
confess and the stolen property was recovered, he said that
never in his life had he seen such a wrong-doing have a
sémblance of right. S |

As regards “ Qasama ” I wish the author had pointed
out that some scholars disregarded it as a means of -legal
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evidence. Abu Kalaba Al-Tabi rejected it in the presence of
the Caliph Omar Abdul Aziz because he believed that it
was inconsistent with the principle of legal evidence which
stipulates that it is up to the defendant to take solemn oath;
the Hanafi jurists are of the same view, too. Furthermore,
“ Qasama ” does not call for retaliation punishment but only
for blood-morney.

Dr. Hamad Al-Kobaisi

In fact, I have two points to deal with. The first one
has already been tackled by Dr. Jamal Al-Din Mohammad
Mahmoud regarding the consensus of opinion held by Muslim
jurists against coercive confession. I wrote an article on the
“ Invalidity of Confessions exacted by Coercive Methods .

Then I wish the study had treated another important
matter. What would happen if a witness, after having given
his testimony prior to the criminal’s conviction or afterwards,
came back with a different version of testimony? Sometimes
the judge’s stance does influence the testimony itself. What
are then the circumstances that impel the judge to intervene
to influence the testimony to prevent it from using it as a
means for proving the crime committed? What would be
the consequences if a suspect went back on his previous
confession? Should the judge take his confession for granted
or are there other implications? |

I wish the study had dealt further with this point.

Dr. Mustafa Al-Augi

I would like to make a few additions on the advantages
of the original evidence in Islamic legislation. The graver
the crime the stronger are the measures to establish evidence.
This is of considerable importance in “ Hudoud ” crimes
where indisputable evidence should be established. The
punishment for adultery is inflicted only when four witnesses
are produced. The penalty for defamation, on the other
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hand, can be executed even if there are less witnesses. Wit-
nesses are required to be fully aware of their role in proving
a crime by giving testimonies which they have seen with

their own eyes.

I recommend that testimonies should be strictly scru-
tinized, for they are not only means of proving crimes but
also help the identification of the elements of crime and

punishment as well.
Tslamic law has laid particular stress on the moral

aspect in exacting an evidence. In other words, a witness
should not spy or resort to non-ethical contrivances 1n his
attempt to produce evidence. In this respect the Quran says:

“O ye who believe

Avoid suspicion as much
(As possible): for suspicion
In some cases is a sin:

And spy not on each otber,
Nor speak ill of each other
Bebind their backs. Would any
Of you like to eat :
The flesh of his dead
Brother? Nay, ye would
Abbor it ... But fear God:
For God #s Oft-Returning,
Most Merciful ”

Chapter 49, verse 12.

So in order to exact legal evidence the witness must
have moral integrity. I would like to add another advantage
of Islamic Sharia relating to the witness, based on the texts
and the opinions of Muslim jurists; this lies in the fact that
a witness should refrain from reporting if his testimony
may cause more damage than good to the society. The
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Prophet expressed the same opinion when he said: © Whoe-
ver conceals another Muslim’s sin will be rewarded by God
in this world and hereafter ”. |

There is yet another point to be discussed. How are
witnesses exculpated before giving their testimony? And
what is the value of a testimony to be heard in the presence
of a judge? The testimony given by an adversary in a case
is not accepted in Islamic Sharia.

I would like to support Dr. Al-Kobaisi on the matter
of confession which should not be forced out of a suspect.
However, further elucidation on the matter would be recom-
mended. Then there is another point, ie. what would
happen if a suspect afterwards denied his confession?

Professor Salem Al-Koswani

Thanks a lot to the lecturer for the appreciable efforts
he has made in his research. I would like to point out that
the academic approach of this symposium from the very
outset proves beyond doubt that Islam is exceedingly rich in
legal matters.

All sorts of evidences have their texts in the Quran
and the Sunnah. Besides, Muslim jurists have mentioned
them in their works. However, the constant evolution of
legal judgements in the light of novel events calls for arduous
work on the part of Muslim jurists to deduce new judge-
ments. While all aspects of Islamic jurisprudence need
continuous individual studying, the criminal law calls for
even further studying due to varying methods of crimes and
their implications which require a special penal system to
be devised.

The basic principles of penalty procedures, which
concentrated on the exposition and analysis of evidence, have
touched upon an important issue, i.e. conviction of the judge
when an evidence is not very clear; for example, he has
the right to base his judgement on testimony. Undoubtedly
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this legal principle has its origin in the Quran. I wish the
lecturer had referred in his research to the judge’s personal
conviction when he does not have ample proof to condemn
a criminal. The same thing applies to finger-prints, criminal
laboratory analysis and blood groups. We should like to
hear an Islamic view on such matters. I have no doul?t
that by adopting the modern methods to attain. truth it
does not contradict the principles of Islamic legislation. -

Dr. Tawfiy Al-Shawi

I thank the lecturer for his paper, and at the same |

time I would like to join the other commentators in disagree-
ing with him on the matter of inflicting © DisFretionary
punishment ” on the offender even before he is proved
guilty. I am afraid this may lead to mischief Whlch. many
people are aware of its danger to society. I am afraid that
the researcher is not quite familiar with the extent of
mischief which takes place in the countries where torture
and persecution are widely practised. He is lucky for ignor-
ing these facts. It would not be a bad idea if the researcber
consulted his references and compared them with the ethics
and moral principles of the Sharia, such as those which forbid
the witness to spy or commit illegitimate acts in the course
of attempting to find evidence. If this applies to ordinary
individuals, the more so does it apply to judges and rulers.
Omar Ibn Al-Khattab’s example may be cited in this con-
nection. Standing on a roof he apologized to the defendants
that all the proceedings taken against them were unfair, and
declared that any confession exacted through compulsion was
wrong, and that neither the judge nor the ruler had any
right to be unfair.,

General Mobammad Al-Hadiga

I appreciate the lecturer and the commentators for their
valuable discussions. I asked for the floor because since my
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knowledge on the modern methods of criminal investigation
such as finger-prints, foot-prints and hair analysis, is ver3;
scanty I wish the discussions dealt fully with these ’scientific
methods and references made to Quranic verses.

Sheikh Rashid 1bn Khunain

. My heartfelt thanks to Sheikh Saleh Al-Laheidan for
his efforts, and I realize his special circumstances which did
not help him to give a more detailed study.

I would like to comment on some points that other
commentators have raised,

First: The fact that the convicted shoul be punished
f-or.the crime he committed has to be considered with some
limitations. Perhaps the lecturer wanted to say that the
condemned should not be punished until he confessed or
offered all the evidence in his possession. In my view this
is .applied only in some cases where there is circumstantial
evidence indicating the crime of which the condemned is
char.ged. Then the condemned may be given some light
pun{shment to produce the evidence he may have. This
reminds us of the story of a thief who did not deny the
money he had stolen but lied that he had spent it. The
Prophet said: « The money is plenty but the time for
spending it is limited ”. The thief was handed to some of
the Prophet’s Companions to give the thief a light punish-
ment.  Thereupon the thief showed where the stolen
money was.

There is another story about a woman who carried a
message to the Quraish regarding some secret information
on the Muslims. The Prophet sent two persons to get the
message from the women. When she refused to hand the
Prophet’s men the message, one of the Companions ordered
either she had to deliver the message or be stripped of her
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clothes. Thus she had to give in and handed the message
to the Prophet’s men.

What I would like to point out is that light punishment
is not explicitly mentioned in the Sharia.

The second point is that if a crime (according to the
speaker), cannot be proved by a testimony, circumstantial
evidence would be sufficient to prove it. The lecturer appa-
rently did not mean all types of crimes. As regards “ Hu-
doud ” crimes, the offender who had confessed is asked to
go back on his confession. Circumstantial evidences in
“ Hudoud ” crimes are not accepted. If any of God’s rights
are violated the accused must not be coerced to confess;
but if man’s rights are concerned the accused may be confined
or given some light punishment until he confesses of his
own accord.

There is another point which I would like to elucidate
lest it may be misinterpreted. The speaker said that some
crimes may be proved by the criminal’s own confession. This
statement may imply classification of crimes although the
speaker certainly did not mean this. He meant to say that
when a crime is committed it may be proved by the ctiminal’s
confession or by other methods. '

If confession is made without any coercion it can suf-
ficiently prove the crime provided the suspect does not

withdraw it before a judgement is passed.

Myr. Al-Maamoun Mubarak Aman

Praise be to God, the Cherisher and Sustainer of the
Worlds and blessings on the noblest of God’s Messengers.
I am pleased to note that my views on the matter of con-
fession are identical with those of Dr. Jamal and Dr. Hamad.
Modern laws regard the confession made by the accused
under no coercion and persuasion as an evidence in the law
courts, still the accused cannot be condemned guilty of the
crime on the basis of confession only. Consequently, the
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accused should not be punished in the light of his confession
alone.

According to the Sudanese penal code if a criminal
.confesses a crime punishable by death, the judge should note
in the register that the accused is not guilty and should resume
other penal procedures to produce witnesses to confirm the
%nnocence of the suspect. Although it is true that there
is hardly any person who would willingly endanger his life
still a person may give a false confession in order to save thé
life of his father, brother or someone dear to him. This is
not very strange because it actually took place in the Sudan.
Therefore could such a confession be considered a positive
evidence and sufficient to condemn an accused person? I
would like to stress the fact that Islamic jurisprudence has
been our source regarding this matter in the well-known

‘case of “ Maiz ” who had to confess four times and the
Prophet had to make sure that “ Maiz ” was sane and sober
before inflicting the due punishment on him.

As far as circumstantial evidence is concerned, it could
well be used to prove a crime, but I believe that to take
it absolutely for granted might ke risky. What one judge
considers to be a circumstantial evidence and bases his judge-
ment on it, another judge may consider as an ordinary matter.
But if we consider circumstantial evidence as an inseparable

chain of evidences then the judgement based on this concept
could be fair enough.

Dr. Mobammad 1bn Sa’ad Al-Rasheed

Praise be to God the Cherisher and Sustainer of the
Worlds and blessings and peace be upon Prophet Moham-
mad, his family and Companions.

. Other commentators have alteady commented on the
subject of administering some light punishment to the accused
to exact a confession from him. I have but very little to add.
I would like to confirm what the commentators have said
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that the accused is innocent until his guilt is proved beyond
doubt. This is a legal and unalterable rule. The parable of
Huyay Ibn Akhtab and the woman with a message for the
Quraish do not sufficiently prove the legitimacy of exposing
the accused to some kind of light punishment, for the two
incidents took place during the time of war. Originally the
claimant is required to produce evidence and the defendant
to take a solem oath, as is the case in the Kingdom of Saudi
Arabia at present. The author of the paper, who is one of
the most renowned judges in Saudi Arabia and who has a
vast experience in this field, knows quite well that in Saudi
Arabia, where Islamic law is strictly implemented, a con-
fession cannot be considered valid if some dubious circum-
stances are involved, such as coercion and persuasion and
other means. The Prophet is reported to have said: © If all
people’s claims are heeded, they would claim the lives and
properties of others ”. If this could be applied to civil
claims it should apply to penal cases as well. One of the
prerequisites of a confession in Islamic jurisprudence is that
it should be made voluntarily and without any coercion. In
this connection I wish the speaker had dealt with the con-
ditions involving confesion and testimony as well as the
conditions involving the confessor himself.

In some exceptional cases a judge may have to subject
the accused to some administrative procedure if he believes
that there are strong dubious circumstances involved or that
strong circumstantial evidence is produced against the accused
which does not amount to a substantial legal proof. In such
cases, especially if the accused has a criminal record, he is
subjected to some kind of punishment but short of being
tortured because the amount of torture may exceed the
amount of punishment presecribed for the crime the offender

is charged with.

I would like to make some passing remarks in this
connection. I wish the author, who is a well-known judge,
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had pointed out the prerequisites of confession, testimony,
confessor and witness. It would have been a good idea if
the author or the first commentator had explained the
wisdom undetlying the invalidity of the testimony given by
a non-Muslim, and the testimony given by a Muslim against
a non-Muslim. Since the first commentator made some allu-
sion to justice I wish he had shed more light on the concep-
tion and prerequisites of justice. I wish also the author had
explained the method of giving testimony, for this is very
important in other legal systems. Likewise, he should have
made some reference to the selection of witnesses in each
crime. I expected the author to give an account of each
crime and the methods of legal evidence of each. Had he
done this it would have saved us many queries. Also I wish
he had dealt in greater detail with the question of taking
an oath.

Some participants queried as regards documents and
written statements. Although I would not like to overstep
the author, yet as reference was made to them in the first
meeting it would not be a bad idea to refer to them again in
this connection. It is a known fact that originally documents
cannot substitute a confession or testimony to prove a crime.
However, such docutnents as those kept in law-courts may
be referred to by the judge when trying a case. I believe
Islamic law differs from other modern laws on the authority
of written statements which can be considered only as cit-
cumstantial evidences and not as evidences in themselves.
As regards other material evidences, such as finger-prints and
foot-prir.s, reference is made to them in Islamic jurisprudence
though with some formal differences.

Now the question is: what are the crimes that could
be proved by circumstantial evidence? I wish the author and
the commentators who followed him had referred to this
matter. I know that “ Hudoud ” crimes need very strict
and clear evidence to prove the offences committed. Other
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crimes may be proved by circumstantial evidence, such as
pregnancy in adultery, and the smell of alcohol and vomiting
for excess drinking to prove the offence of drunkenness. As
regards drawing lots referred to by the author, it cannot be
taken as a proof in criminal cases and what the first com-
mentator said does not apply to criminal cases.

Sheikh Nasser Hamad Al-Rasheed

The commentators expressed their disagreement on the
matter of inflicting “ Ta’zir ” punishment on the accused to
lead him to confess his guilt. According to my understanding
the author did not intend it either. Furthermore, there is
no text supporting this in the Quran, the Sunnah or in the
saying of any authoritative Muslim jurist. What we often
come across is that “ Tazir ” punishment is prescribed for
the accused if there is some evidence proving his guilt. The
parables of Huyay Ibn Akhtab and the woman on the palan-
quin are clear proofs of this rule. Huyay Ibn Akhtab is said
to have carried money from Medina in a bag made of oxhide.
When the Prophet asked him where the money was, Huyay
replied that it had been spent during the Kheibar battle.
The Prophet is reported to have said the money was much
and the time between collecting it and the Kheibar battle
was too short. This was sufficient evidence to prove that
Huyay had told a lie and therefore the Prophet ordered
Zubeir Ibn Al-Awam to subject the liar to a light punishment.
Thereupon Huyay confessed and led Zubeir to the place where
the money was hidden. Here light punishment was admini-
stered to force the offender to show the place where the
money was hidden and not just to exact a confession.

In the case of the woman who was ordered on the
palanquin by Zubeir Ibn Al-Awam — on the instructions
of the Prophet — either to deliver the message she carried
or be stripped of her clothes, the purpose was to discover
the truth and not mere confession.

185

[ —



So, if someone states that property is stolen or looted,
or a camel has gone astray and says where it could be found,
this means a confession on his part. The © Ta’zir ” punish-
ment is administered not just to know about the stolen
property, but rather how it could be recovered. Authorita-
tive jurists still resort to this kind of judgement wheh is
accepted and considered valid.

Sheikh Attiya Mobammad Salem

I apologize for taking the floor for the second time. I
would like to elaborate on what the Sudanese judge, Al-
Mamun Mubarek Aman, said that in the Sudanese penal code,
confession alone is not sufficient evidence to condemn the
confessor for the crime he alleges to have committed. This
is exactly what Muslim jurists had said, for the confessor
might be acting in collusion with the real criminal to
defend him. For example, a group of persons may be charged
with murdering a man and one of the group (who is not the
real murderer) may volunteer and confess that he was the
murderer. Therefore the confession for murder must be
disregarded by the judge. It is reported that a man was
accused of having stolen one thousand Dinars, which he
promptly confessed. The investigating judge entertained
doubts about the validity of the prompt confession. The
judge asked both the claimant and the defendant to leave and
come back the next day. When some of the jurists present
asked the judge why he let the accused go after he had con-
fessed, he replied that they would know the result the next
day. The next day a man came and informed the judge that
his son confessed he had stolen one thousand Dinars but the
judge still had doubts. Later the boy’s mother came and
told the judge that she would pay the stolen money to save
her son from confinement. Surely the boy’s quick confes-
sion had given doubts to the judge that he was not the real
thief but that he had acted to save someone dear to him,

186

POR——

{ B

. - - » . 1
These cases existed in Islamic jurisprudence even long before
they were known in certain modern laws.

Sheikh Saleb Al-Labeidan

Praise be to God and peace be upon Mohammad, the
noblest man created by God, and on his family and Compa-
nions and all those who followed his teachings. I would like
to thank those who commented on my paper as regards the
administration of light punishment to exact a confession lead-
ing to recover something, “ Qasama ”, testimony of witnesses
and the judge’s attitude towards a confession about which he
is not satisfied and the witness who goes back on his
testimony. I shall explain the points raised by the commenta-
tors without mentioning their names.

As regards “ Qasama ”, I stated that the practice exi-
sted, but I did not recommend it. I said that the matter was
controversial although according to the Islamic law the
murderer should be condemned to death. The Caliphs adop-
ted it as in the case of Abu Qalaba. Abu Qalaba’s opposition
to Qasama cannot be taken as authoritative. However, as
the matter is controversial I refrained from recommending it.

Some Muslim scholars maintained that a man cannot
be condemned to death by “ Qasama ”; others held a con-
trary view. However, the practice is that if “ Qasama ” has
all the prerequisites a murderer can be condemned to death
according to Imam Ahmed. The Prophet said that the de-
fendant was to take a solemn oath to defend his innocence.
Muslim scholars, however, maintained that an oath should
be taken by the contestant, whose legal position is stronger.
With reference to Sheikh Attiya’s statement I would like
to point out that an oath is taken by the party whose legal
evidence is not complete and an element of doubt exists on
his side. He has to take the oath stating he is innocent or

that his opponent is guilty.
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If a written statement is made by the offender it is
considered as a confession. If a man is persuaded to state
the truth, his confession is considered valid and accepted.
On the other hand if he is asked to state only part of a
deed or a thing, his confession is turned down.

What difference does it make when a witness goes
back on his testimony? Does it matter if a witness changes
his testimony before or after an offender is convicted in
crimes punishable by retaliation or offences involving pro-
perty and other felonies?

Jurists maintain that if a person is beheaded as a result
of a false testimony, the witness shall meet death in the
same manner.

If a witness gives a testimony which causes an accused
to be condemned to death and later confesses that he had
made an error, he shall pay blood-money, for his deed is
considered as manslaughter by error. In cases involving
money and property, an erroneous testimony before a sen-
tence is passed shall be exonorated. But after the court’s
sentence the witness shall pay a fine. Since the early days
of Islam Muslim judges resorted to the tactics of impugning
a testimony and cross-questioning witnesses if they had any
doubts about the veracity of their testimonies, for witnesses
may be giving testimonies to get personal gains, or trying
to ward off some harm, or trying to defend people who
are guilty of an offence.

The matter of exacting evidence comes within the
scope of testimonies. A judge who may have doubts regard-
ing the testimony of a witness has the right to ask him to
give further details of his testimony. The amount of testi-
mony and number of witnesses differ from one offence to
atiother. I have already given a brief reference to this
matter. Some crimes, such as sodomy and adultery, need
at least four witnesses. Abu Hanifa asserted that for
sodomy, unlike adultery, a “ Ta’zir ” (discretionary) punish-
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ment is prescribed. The Imams of the other three schools
(Hanbali, Shafi’i and Maliki) maintained that sodomy should
be treated like adultery and its punishment be the same.
Other scholars asserted that sodomy is worse than adultery
and thus its punishment should be severer. The Compa-
nions of the Prophet disagreed on this matter. Some of
them said that a sodomite should be hurled down from the
highest site in the country as God did with the people of
Lot when their country was completely devastated.

Other crimes, such as murder, need two “just”
witnesses. I have no time to go into the details of the
true conception of a * just ” man. I would like to point
out that its conception differs from one age to another. A
“ just ” man at the time of the Prophet’s Companions is
not the same as today, for each age has its own particular
conditions and circumstances. Many deeds which were
considered offences in ancient times, are regarded today as
accepted norms of life. Using the ancient criterion of a
just man, his behaviour today would be unjust. Also the
conception of a just person differs from one nation to

another.

Regarding the torturing of an accused person I would
like to clarify that also the conception of “ torture ” is not
the same as today. Crimes today are dealt with by investi-
gcators and many are connected with the security of the
state. In the past it conveyed the real Arabic definition
which meant ¢ any harm to man was a kind of torture ”.
The Prophet referred even to journey as a sort of torture.

As Sheikh Rasheed has pointed out, I did not mean
torture as known in this age. I intended the torture practi-
sed during the early days of Islam and stipulated by Islamic
Sharia which came as a deliverance for humanity. If any-
body was subjected to torture it was a mercy for him to
protect him from harm and save him from the punishment
in the hereafter. Furthermore, nobody could be tortured
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except those against whom there existed a strong unden;
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With regard to circumstantial evidence, it is reported
that two men quarrelled at the time of the judges Elias Ibn
Ma’wiya and Shuraih during the early period of Islam. One
of the two contesters claimed that the other had taken his
green and red velvet. One of the two judges (I do not
recall which) ordered the hair of each man to be combed.
He gave the red velvet to the one in whose hair red particles
were found and gave the green to the person whose hair
contained green particles. This is an example of circum-
stantial evidence. As I mentioned in my study there are
innumerous examples of circumstantial evidences. There
are other modern ways of evidences, such as finger-prints,
foot-prints, blood groups and sperm analysis. These are
strong evidences to prove “ Ta’zir ” crimes and crimes
punishable by retaliation and crimes punishable by confi-
nement.

As regards written statements and their validity as
evidence I wonder what kind of a written statement the
commentator had in mind. Did he mean written statements
regarding payment of debts or a confession of an offence?
The Quran and the Sunnah validate written statements for
matters involving money. While modern laws recognize
verbal confessions only for sums not exceeding a certain
amount and any amount above that must be done in writing,
for it is believed that a witness may forget the exact amount

by the passing of time, Islamic law on the other hand,
validates testimonies given by witnesses for any amount.
Likewise, written statements are recognized in penal cases.

In Islamic law there is no time-limit for giving a
testimony provided it is given without any distortions. It
is reported that a man led another person to the Prophet
saying that the other had murdered his brother. The muz-
derer confessed that while they were gathering wood he got
so furious with the man that he picked up his axe and hit
him on the head. Thereupon the Prophet ordered that the
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confessor be condemned to death. The Prophet accepted ‘a.
the accused’s confession and delivered him to the claimant
to take charge of the execution of his death.
In another story a Jew is reported to have murdered
a slave-girl and when he confessed it he was ordered by the
Prophet to be beheaded. Of course, a judge has to be
careful to distinguish false statements from genuine confes-
sions. For example if a man alleges that he murdered a
person on a given date while that particular man had died . cornx s
- in his bed ofga disease before then, or if he alleges that he FOURTH SYMPOSIUM
murdered a man who had been killed even before he was | :
born, such cases are obviously to be rejected. I had already ;
given a brief account of such confessions which are not true.
In the end I beseech God to lead all of us and the |
Muslim nation on the right path and help us to implement
the Sharia in all walks of life. May God the Almighty make ‘
this symposium fruitful to all who seek the Truth! Peace
be upon our Prophet Mohammad, his family and Com-
panions.

FourTH PAPER

Chairman

Due thanks to the Eminent Sheikh, the author of the
paper. As the subject matter was vety interesting we went
beyond the scheduled time. I would like to remind you that
our next meeting is tomorrow, God willing, at 8 a.m., and
the title of the paper is: Influence of Faith on Crime Pre-
vention which will last till 10 a.m. and then at 11 a.m. we
shall be having another paper on the Effect of the Norm
of doing a Good Turn and Prevention of Evil on Crime
Prevention.

In the evening we shall listen to another study on the
influence of Islamic Education on Crime Prevention. May
God’s peace and mercy be upon you all. : 1

(The meeting was adjourned at 7.45 p.m.).
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Commentators

EFFECT OF RELIGION AGAINST CRIME 5 Professor Lutfy Mohammad Al-Sabbagh, Associate
& i Professor, Faculty of Arts, Riyadh University.
by : Sheikh Mohammad Al-Ghazali Ahmed Al-Saqa, Head of
His EMINENCE SHEIKH MANNA Kuarirn Ar-KaTTan Department of Theology, Faculty of Sharia, King Abul Aziz
University.

Director of the Higher Judicial Institute, Imam Mobammad

Ibn Saud Islamic University | |
Conductor of Discussions

Dr. Hamad Ubeid Abdulla Kobaisi, Dean of Imam Abu
Hanifa Faculty, Mustansariya University, Baghdad.
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Effect of Religion against Crime -

In the name of God, Praise be to God the Ahmghty
and Peace be upon God’s Messenger, Prophet Mohammad.

The discussion on the influence of ‘worship on crime
prevennon requires an accurate definition of worship * Iba-
da ”, and its general concept in Islam and its 1nﬂuence on
the behaviour of man.

Definition of worsbzp

In Arabic “ Ibada ” (Worsh1p) denotes submissiveness
and veneration tendered to the Divine Being. = Worship
comprises resignation, submissiveness and humbleness, all of
which are closely related. The maximum degree of submissi-
veness is worship. Likewise, whole-hearted obedience to God
mixed with re31gnat10n and humbleness is worship. .

~ Worship is a lofty form of submissiveness Worthy of a
person with a gift of spiritual reasoning and insight. Al-
Ragheb * in his book Dharia says that “ Ubudiya ” (slavery)
is a manifestation of humbleness. and © Ibada ” (worship)“is
the ultimate and lofty degree of humbleness and God the
Almighty is the only One worthy of being adored and wor-
shipped.

There is a difference between “ Ubudiya ” (slavery)
and “ Ibada ” (worship). While slavery means absolute
resignation, worship implies a lofty kind of subm1ss1ven9ss
that glonﬁes the Supreme Being through humble obedleuce

%* Al-Ragheb AlIsfaham was one of the Imams of the Sunmte sect.

- He died around 1108 A.D. (Traoslator’s note).
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and adoration. According to the book of Lisan Al-Arab *
the original meaning of © Ubudiya ” (slavery) was submissi-
veness and humbleness. According to Abu Hurira ** the
Prophet said: “ No one should call his servant a slave; only
God hath the right to do so ”.

Sheikh Al-Islam Ibn Taymiya *** in his treatise added
another element to the definition of worship: love coupled
with humbleness, obedience and submissiveness. The vary-
ing phases of love are: sympathy (which is an aflinity bet-
ween two persons), infatuation, falling in love and lastly
enthrallment, which means to be held spellbound.  So
enthrallment actually means being enslaved to the adored
person. Ibn Taymiya adds that worship requires two ele-
ments: submissiveness and true love. Verily only God is
worthy of such submissiveness and love. So it follows that
submissiveness without love is not worship; nor is love
without submissiveness considered as worship. Love without
submissiveness is like a person who loves his son or friend.
God should be our ultimate object of love and submissiveness,
Any love which is not divine is not true love and any
veneration not directed to God is false, In this connection
the Quran says:

“ Say: If it be your fathers,
Your sons, your brothers,

Your mates, or your kindred,
The wedlth that ye have gained,;
The commerce in which ye fear
A decline: or the dwellings

* Lisan Al-Arab (Tongue of the Arabs) is a book of 20 volumes
on. Arabic philology compiled by Ibn Al-Mandhur who died in 1311
A.D. (Translator’s note). ’

** Abu Harira was one of the Prophet’s Companions. He died

around 676 A.D. (Translator’s note).
#*% Ibn Taymiya (1263-1328) ‘was a Hanbalite jurist. His full name

is Takyaddin Ahmed Ibn Taymiya (Translator’s note).
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In which ye delight —

Are dearer to you than God,
Or His Apostle, or the striving
In His cause; — then wair
Until God brings about

His Decision ”.

Chapter 9, verse 24.

In other words, if a man’s heart clings to his kith
and kin, wealth and prosperity, commerce, noble buildings
and comfort and these are a hindrance in God’s cause we
must choose to love God even if it involves the sacrifice

| of all else.

Ibn Taymiya continues his discourse on the very nature

of submissiveness and the commitments to the Sharia and

obedience to God as a result of love and persuasion. Man
must love what pleases God and detest what displeases
Him. The Prophet’s Tradition says: “ He who loves and
hates for the sake of God his faith is complete ”. In the
“ Sahih ” Tradition there are three elements to complete
a man’s faith: God and His Apostle are to be loved more
than anyone else, man’s love for another person should stem
from his great love of God and that he should refrain from
regressing to ignorance after having been delivered by God.*

The concept of worship in Islam

Worship in Islam embraces all aspects of the Muslim
religion. As stated by Ibn Taymiya it means blindfold
obedience, humbleness and pure love of God both explicitly
and implicitly. This involves all walks of life in compliance
with the Sharia and in pursuit of God’s faviur. On this

* Related by Al-Tabarani, one of the authors of Fadith Collections
(Translator’s note). . .
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basis Ibn Taymiya defines worship as an act that compre-
hends all that pleases God in words or deeds whether
expressed or concealed such as saying prayers regularly;
giving charity © Zakat ”; fasting; pilgrimage; telling the
truth; fulfilment of trust; kindness to parents and relatives;
keeping promises; doing a good turn and avoiding evil;

conducting holy war against infidels and hypocrites; good .

treatment of one’s neighbours, orpans, the poor, wayfarers
and the possessions of others; praying, reciting the Quran and
such like...

Worship includés also the love of God and His Apo-
stle, fear of God, faithfulness to Islam, being patient with
God’s judgements, praising God for His blessings, having
trust in God, having faith in His mercy and fear of His
punishment. Thus worship, according to this concept, in-
cludes obedience to God and resignation to His Will in all
matters of religion whether they are obligations or optional
matters (Nawafel), and Muslim relationship with others
during peace or war time. True worship consists in obeying
God’s commandments and prohibitions whether in belief,
deeds or speech, and refraining from pursumg one’s own
instincts and. caprices.

Worship is not just limited to the aforementioned
commandments, such as saying prayers, giving charity, fast-
ing, pilgrimage, recital of the Quran, etc., but has a much
wider concept. A man may worship Whlle carrying on his
daily routine affairs if his intention is clean and lawful.
A man who wortks for himself and his family in pursuit of
a legitimate livelihood is considered a worshipper of God.
It is narrated that a man passed briskly by the Prophet and
his Companions. Some of them commented “ O God’s
Apostle! Would it not have been better if this man’s energy
and zeal were for the cause of God ”? The Prophet replied:
“ If he is using his energy in pursuit of a livelihood for his
little children, his old parents or for himself then he is indeed
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using his energy for the cause of God; but if he is just
showing off and swaggering he will be sat1sfy1ng the cause
of Satan ”. It is also narrated that the Prophet said: “ God

_ will reward those who cultivate and thereby satisfy the hunger

of birds, men and animals ” Accordmg to God those who
work in pursuit of a hvehhood are not less than those who
take up arms for the sake of God The Quran says

“ Others travelling tbrougb tbe land,
Seeking of God’s bounty;

Yet others fngtmg

In God’s cause’

_Chapter 73, verse - 20.

Therefore worship in Islam involves -all aspects of
human activities and thus a Muslim’s goal in life is obe-

dience to God.
God says in the Quran:

I bave only created
Jinns * and men, that
they may worship Me ”.

Those who Want human self to be freed from fetters
and shackles and exclusively consecrate themselves to the
adoration of God are actually following the example of
other prophets. The Quran says:

“O my people!
- Worship God! ye have
No otbe; God but Him ”

Chapter 7, verse 59

—————

* Jinns are invisible spirits (Ttanslator’s note).
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~ All prophets sent by God before Prophet Mohammad
called their people to devote themselves to the worshipping of
One God. In the Quran we read the following:

“For We assuredly sent
Amongst every People an apostle,

(With the Command), Serve |
God, and eschew Evil”.

Chapter 16, verse 36.

“Not an apostle did We
Send before thee without
This -inspiration sent by Us
To bim: that there is

No god but I; therefore
Worship and serve Me”

Chapter 21, verse 35.

Muslim jurists classified the Sharia injunctions into
religious obligations and relations with other men. This is
merely a methodological division in order to distinguish
between the two types of injunctions: one concerning reli-
gious obligations ordered and specified by God where no
modifications can be introduced. The othet type regulates
the relationship between the people in their daily lives.
Regulations of this type have been clearly spelled out by
the Divine Lawmaker. These are adaptable to the changes
of time. Both of these types are forms of worship. Howe-
ver, this classification, which is purely technical, has prompted
many people to assume that wotship is only the observation
and practising of religious obligations to the exclusion of
daily dealings with people. The truth is that both are but
an integral part of worship which is not complete without

total adherence to the Sharia.
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Significance of the foregoing general concept of worship as
regards crime prevention .

If worship in its general concept means all the com-
mandments and prohibitions ordered by God, it follows
that comphance with His commandments and prohibitions
is imperative in order to fulfill the requirements of the
Sharia. Islam prohibited all kinds of offences whether
minor or serious. These prohibitions were expressed in
various ways in the Quran and the Sunnah, sometimes
implicitly and other times in detail.

Islam prohibited all kinds of mischief and shameful
deeds whether concealed or open. The Quran says:

({4

— come not
Nigh to shameful deeds,
W hether open or secret”

Chapter 6, verse 151.

In another verse it says:

“ Say: The things that my Lord
Hath indeed forbidden are:
Shameful deeds, whether open
Or secret”

Chapter 7, verse 33.

In order to protect society from mischief the following
Quranic text was revealed giving stern warning against
those who try to spread scandal and offence.

“ Those who love (to see)
Scandal -published broadcast
Among the Believers, will have
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A grievous Penalty in this life
And in the Hereafter: God

Knows, and ye Enow nos”.

~ Chapter 24, verse 19.

_I'}}e Quran prohibited the commission of Sins, t'respass
aggression and unlawful deeds. A sin is a deed which is,
p:rohl-bl_ted by God; trespass is a violation of truth: aggres-
sion is a violation of justice in dealing with othéféj .and an
unlawful deed is.an act disproved by law and reasomin
The Quran in this connection says: ST

“Say: The things that n2y Lord
Hath indeed forbidden are:
Shameful deeds, whether open
Or secret, sins, trespasses
Against truth or reason

Chapter 7, verse 33,

and

“ Those who earn sim

Will ger due recompense

For their earnings ”. =

Chapter 6, verse 120.

and

“And He (God) forbids

All shameful deeds and injustice

And trespass ” o
Chapter 16, verse 90.
and | -

“And do not transgress limits
For God loveth nor fransgressors ”.

Chapter 2, verse 190.
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and
“Help ye one anotber

In righteousness and piety
But belp ye not one another
In sin and rancour ”. .

Chapter 5, verse 3.

Islam opposed wrong-doing in all its forms and warned
that it could lead to the decline and fall of societies which
practise wrong-doing. Wrong-doing is violation of a law,
command or duty. The jurist Al-Ragheb said that there

are three kinds of wrong-doing:
first — wrong-doing against God, particularly deny-
ing His existence, belief in another partner with God and
hypocrisy;
second — wrong-doing towards other people;
third — wrong-doing against oneself, and this com-
prises all other wrong-doings as well.
- The Quran says: |
“ Think not that God
Doth not beed the deeds
Of those who do wrong.
He but giveth them respite
Against a Day when
The eyes will fixedly stare
In horror”.

Chapter 14, verse 42.

and
“ Generations before you

We destroyed when they
Did wrong ”.

Chapter 10, verse 13.
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an - g ? “ Nor come nigh to adultery:
“ Such were the . populations ; L
] For it is a shameful (deed)
We destroyed wher they j , )
g " | And an evil, opening the road
Committed iniquities; bys ? i .
. . . f (To other evils).
We fixed an appointed time {
For their destruction ”. } ; Chapter 17, verse 32.
Chapter 18, verse 59, ? and
and | “ But God hath permitted trade
“ And incline not to those f And forbidden usury”.
Who do wrong, or the Fire J ‘: Chapter 2, verse 275.
Will seize you ”. | ;¢ .
{ an :
Chapter 11, verse 113, ’(lf “Those who devour usury
;; Will not stand except
Islam has sustained human rights and decreed punish- ? As stands one whom
ments for those committing offences. These rights are ; i The Evil One by his touch
known as the five indispensables, the preservation of which ‘ | Hath driven to madness ”.
had been ordered by other divine religions. These are the ; | 275
preservation of religion, honour, life, property and intellect ] Chapter 2, verse .
(reasoning). ‘ f d
| i an
The Quran says: 1 [}i “And do not eat up
“ Nor take life — which God , jf Your property among yourselves
Has made sacred — except f-’} For vanities ”.
For just cause ”. | ' ‘ ft Chapter 2, verse 188.
Chapter 17, verse 33. I
f f and '
and « ; , {§ “The woman and the man |
If @ man Fills a Believer }.? Guilty of adultery or fornication,
Intentionally, bis recompense {g Flog each of them
Is Hell, to abide therein {j With a bundred stripes ”.
(For ever) ”, ?gJ Ch 24 2
i apter verse 2.
Chapter 4, verse 93. { g P .
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“ And those who launch

A charge against a chaste womars,
And produce not four ‘witnesses
(To support their allegai‘ibm),
Flog them with eighty stripes .

Chapter 24, verse 4.

“O ye who believe
The law of equality
Is prescribed o you
Iz cases of murder ”.

Chapter 2, verse 178.

“In the Law of Equality
There is saving of Life

To you, O ye men of understanding

Chapter 2, verse 179,

“The punishment of those
Who wage war against God
And His Apostle, and strive
With might and main
For mischief through the land
Is: execytion, .or crucifixion,
Or the cutting off of bands
And feet from opposite sides,
Or exile from the land .

Chaptér 5, verse 36.
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and
“O ye who believe.

Intoxicants and gambling,
(Dedication of) stones

And (divination by) arrows
Are an abomination *

Of Satan’s bandiwork.
Eschew 'mcb' (abomination) .

Chapter 5, verse 93.

and
“ As to the thief,

Male or female, |
Cut off bhis or ber bands:
A punishment by way

Of example, from God,
For their crime”.

Chapter 5, verse 41.

The Sunnah explains the aforementioned Quranic
verses in more detail and elucidates the five major human
rights which are protected by the Sharia; offences are
prohibited to be committed either by speech or by deeds.

The following are some excerpts from the Sunnah

reported to have been said by the Prophet:
“ He who uses arms against us or cheats us is not

one of us ”.

,TQ\\\\\\‘
* The stones referred to were altars on which oil was poured for

consecration. Such idolatrous practices are condemned by Islam (Trans-

lator’s note).
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“ Muslim ” * narrated:

“ Every wrong-doer shall be marked on the Day of
Judgement and shall be announced: He committed an offen-
ce against so-and-so ”. | ) |

“ Eschew the seven deadly sins ”. When the Prophet
was asked what these seven sins were, he replied: © Belief
in another partner with God, use of magic, taking life
which God has made sacred except for just cause, taking
usury, taking possession wrongfully of orphans ’ properties,
deserting one’s army on the day of advancing, and laun-
ching charges against chaste women ”.

“ The Prophet curses the usurer and his agent 7.

“ A true believer does not backbite, curse, practise
lewdness or utter obscene words ”. Tarmadhi narrated:

“ An apostate deserves to be condemned to death ”.

“ Take it from me: an unmarried adulteress shall be
flogged with one hundred stripes and banished for one
year and a married adulteress shall be flogped with one
hundred stripes and stoned to death ”. ‘

Said Ibu Yazid natrated that during the time of the
Prophet, the reign of the Caliph Abu Bakr and the early
period of Omar, a drunkard was beaten with bare hands,
footwear and hard cloth. Later, in Omar’s Caliphate, the
drunkard was flogged with forty stripes, and if he continued
drinking the punishment increased to flogging with eighty
stripes. : '

It is also narrated that the Prophet said: © Anyone
who unjustly takes possession of a piece of land shall bear
the weight of seven earths ”. And the Prophet said that
a man who commits suicide shall be cast into Hell and stay
there for ever. He who takes his own life with a rod of
iron shall be tortured in Hell for ever with the same weapon.

It is incumbent upon Muslims to abide by the teach-

* Imam Muslim b. al-Hajjaj, the second most famous Hadith
Collector. His Book Sahih is only second to Bukhan’s Book.
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ings and commandments prescribed in the Quran, thev Sun-
nah and the Sharia in order to eradicate the roots of crime.

Significance of the Rites of Worship according to Muslim
Jurists .

The vatying forms of worship whether saying prayers,
giving alms, fasting or pilgrimage aim at giving man moral
education in all walks of life in order to avoid falling into
pitfalls and discouraging him from ~committing offences.

1) Prayer o
It is a solemn and humble approach to Divinity in
word or thought. Muslims say prayers five times a day so
that they keep in constant touch with their Lord. They
start their day with the dawn prayer by invoking God in
varying positions of standing, kneeling, prostrating and §it-
ting upright and thereby they purge themselves of any sins
and offences they may have committed, and thereafter they
start their daily worldly life after being armed with this
spiritual sustenance. Then they say their noon prayet,
followed by afternoon prayer, sunset prayer and finish th
day with the nightfall prayer. |
In the Quran we read about the effect of prayer on
purifying the soul and keeping away shameful deeds in the
following verse: E

“... for Prayer
Restrains from shameful
And unjust deeds ”.

Chapter 29, verse 45.

The Prophet illustrated the effect of prayer in the f.ol-'
lowing comparison: “ Saying prayets five times a day i.s like
having a stream near one’s house where he can wash hunse.lf
five times a day. As in the latter case no dirt stays on his
body, so his soul would be purified of all unjust deeds ”.
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It is recommended that prayers be said at the mosque
together with other Muslim brethren standing in one row
behind an imam (religious leader). In the congregation
Muslims socialize with each other and this adds 2 spirit of
brotherhood to the religious value of the prayer, and hence
creates an atmosphere of security and order. The fact that
all Muslims are close to each other, pray together behind
one imam (religious leader), reciting the same prayer, invok-
ing One God and in the direction of one Qibla,* consolidates

the unity of the Muslim nation. The Quran says in this
connection:

P

“ The Believers are but |
A single Brotherbood . " ?

Chapter 49, verse 10. i

A Muslim who says his prayers five times a day is
bound to be a good-hearted man of clean conscience who
cares for others as he does for himself, who fears God openly
and in secret, and therefore is not tempted to commit an

offence which is detrimental to others and at the same time
will send him to Hell. |

2) “Zakat” (Alms)

Giving alms is a financial and social manner of worship,
which purifies the soul from avidity and greed and the love
of hoarding money for itself. The Quran says:

“ And those saved from

The covetousness of their own
Souls ”.

L Chapter 59, verse 9 and
Chapter 64, verse 16.

* Qibla is the direction of the Ka’aba shrine in Mecca toward which
all Muslims turn JIn' ritual prayer (Translator’s note). . 5
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Many people commit offences against ~bther§ out of greed
and covetousness to take - possession ' of . their .money or
property. Giving alms to the needy and the poor'..ten,ds to
overcome these offences. A Muslim who gives charity to thg
needy would not be tempted to covet the property. of others
and envy will not devour his soul, . e
~ On the other hand, when the needy gets his portion of
the wealth of the rich man he will not become envious or
bear grudge against the rich, for charity quenches the venom
of hatred and rancour by decreasing the gap. b_ety{gg:r; }thg:
“haves ” and the ¢ havenots”. In this connection the
Quran says: .. L |
“ Of their. goods take alms;

That so thou mightest
Purify and sanctify them ”..

Chaptet 9, verse 103,

As previously stated, 'by“narrowing “the gap between
the poor and the wealthy theré will be no grounc!f for hatred
and rancour on the part of the:poeor; neither will there be
any reason for class struggle. Ip the Quran we read the
following: S
“ Alms are for the poor . .
And the needy, and those L
Employed to admz'nister;ib_{?"( fzmds), ’_
For those whose'bearts  ~ " -
Have been (recently) recorciled :
(To Truth); for those in bondage
And in debi; in the cause-: "~
Of God; and for the wayfarer;. ..
(Thus. is.it) ordained ,bty God,
And God is full of knowledge

And wisdom ”.

215

15

T




This financial right of .the poor imposed on the rich
generates a feeling of social equilibrium: which is. antithetic
to aggression and committing crimes.

3) Fasﬁ'rzg»

Fasting for one month' during Ramadan * has its’ edy.
cative effect on harnessing ‘the whims of the flesh and keeping
a’check on offences. " Crimes may be attributed to three
factors: * gastronomic impulses, libidinal urges and nervous
drive and reaction. Fasting has a restraining effect on these
impulses ‘and drives. - I R

God allowed man to eat and drink and enjoy the good
things of life but without excess.or extravagance. The Quran
says: o o '
“— Eat and drink .. . .

But waste not by excess,

For God loveth not the wasters.
Say: who hath forbidden =
The beautiful (gifts) of God,. . ..
Which He hath produced

For His servants; - .. -

And the things, clean and pure,
(Which He bath provided) = -

For sustenance? " = -

Say: They are, in'the life " -
Of this world, for those =~ "
Who bel,z'gy'e, (and) purely
For them on the Day

Of Judgement ”.

Chapter 7, 'verséé 31 and 32.

* l_{amad_an is the ninth month of the Islamic year observed as
sacred with daily fasting from dawn to sunset (Translator’s note).

216

e i e gt e s e

As a matter of habit one eats three times a day: at
breakfast, lunch and dinner, and eat and drink whenever
one feels hungty or thirsty. |

During Ramadan a devout Muslim abstains from eating
and drinking from dawn to sunset even if he feels the
pangs of hunger and thirst and with delicious food and drink
in front of him. If a man who is fasting can abstain from
food and drink that are not in themselves unlawful, the
more a person will know that he should not touch or take
possession of other people’s foodstuffs and goods.

Although sexual intercourse with one’s wife is allowed
in the Quran a fasting Muslim .cannot touch. his wife in
Ramadan during the daytime. He may do 'so only from
sunset till before dawn. The Quran on this matter says:

“ Marry women of your choice, )
Two, or three, _o;" four; . ‘
But if ye fear that ye shall not
Be able to dedl justly (with them),
Then-only one ”..

Chapter 4, verse 3.

A

and 3 -
h “Your wives are
As a tilth z(ﬂto you;
 So approach your zfilt];
When or how ye will 7.

Chapter 2, verse 223.
- But during Ramadan a Muslim’s sexual activity is limi-
ted to night-time as the following Quranic verse ‘ordains:
| " Permitted to you, N

On the night of the fusts,
Is the approach to your wives,
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abstain from eating and drinking ”. The Prophet has also

They"are your gar : . : : APy § .

7 y A ga ments“ : ‘ i said: “ There are many fasting Muslims who, apait from
And ye are their garments, o - i hunger and thirst, do not understand "thé real significdnce of
God knoweth what ye _ ' ; fasting ”. In the following verse the Quran has permitted

| a Muslim to repay an injury in the same manner:

Used to do secretly among yourselves; )
“ But He turned. to you | - " The recompense for an injury
| Is an injury equal thereto ”.

Chapter 42, verse 40.

" And forgave you; - .

S0 now Zzssqciqte with them, .

And seek what.God -~ 0 o

- Hath ordained for you, . : o ' o o

And edt and drink, : S L However, the fasting Muslim need not exchange injury

" Until the white thread | § with injury -or 'tetaliateA accusations.  Instead he. should

o) daw;é"ap};éa} ro voy e el ) re:spond in a W'el'l-behaved and decent manner. ,'.I‘he Prophet

appear 1o you . = i said: * The fasting man’s recompense is paradise when he

Distinct from its black thread; | refrains from approaching his wife, using bad words or

Then complete your fast quarrelling with others ”. When a person resists the tempta-

Till the night appears ”. tipn‘fqr o‘nevmonth, to respond to an injury, such as anger,

R ~ which is perthitted by God, he will be trained to abstain

from other kinds of aggression during the test of the year.

Thus fasting is considered an optimum way for the cultiva-

tion of man’s will, restraining his whims and checking-his

; , ] - instincts. Therefore it eliminates the causes of evil and
* : ¢,  crime. R

;

¢ g
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Chapter 2, verse 187.

MR AN e

So the lesson that a Muslim should Jearn ,.f:ofh this_is
that if he is ordained not to touch for ohe month of Ramadz;n,
what is lawful otherwise, he should be tidined not to be
carried away by sexual and othér unlawful ‘impulses throu-

4) Pilgrimage

ghout the ear- - T b This is both a physical and spiritual journey of a Muslim
T!ue same .prmctple" applies to what a Muslim utters. to the House of God (Ka’aba) where the devotee visits
A fasting Muslim restrains himself when he is tempted to other sacred places such as Safa, Marwa and Arafa *. From

curse and use obscene words. * While the practice of cursing '
Is plel};blted this rule should be even more strictly adhered * Safa and Marwa are two rocky sites at Mecca which were
to dqrmg the month of Ramadan when the faStiﬁg Muslim sacted even before the advent of Islam, SE:ecause Hagar, Ismael’s mother,
abstains even from food and drink. ‘In this connection the T found vater betwéen these two sites, Arafa (or Atrafat) is a hill near
Prophet is reported to have said: © He who does not refrain " e Mecca whete pilgrims perform some rites on the pentltimate day of their
from telling lies and falsities there is no reason- for him to + pilgrimage (Translator’s, note) - | )‘

AR
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the outset of the pilgrimage Muslims become anxious to
purify themselves from their sins and other offences. They
shed their - habitual clothes and instead wear a seamless

garment reminding them of the day they were born naked,
pure and innocent. At the same time they pondef over
the inevitable end, sooner or later to come, and they
wrap themselves in seamless winding sheets as used for
the dead. '

Then the pilgrims reaffirm their obedience to God and
His Sharia and confirm their belief in One God who has no
other partners and recite: “ Here I am at Your service O
Almighty God Who Hath no other partners, here T am at

Your Service. Praise and Glory be to You Who Hath no‘

other partners ”

Pllgumage is considered the most comprehensive form
of Worsh1p, the significance of which is not grasped in detail
although its rituals are very symbolic. The pilgrim moves
around the Ka’aba which is the direction of all his prayers,
and he sees other people of different races, colour, languages
and nations doing likewise. They all form one circle whose
end nobody knows. All this represents a union of hearts
believing in One God and one Sharia. The circle moves
between Safa and Marwa reviving the history of the Prophet
Abraham and his son Ismael. Then the pilgrim stands on
Mount Arafat in awe and submission with his hands raised
towards heaven beseeching God’s forgiveness and mercy. He
then starts throwing stones as an expression of his abhorrence
of Satan, the root of all offences. His presence on Mount

Arafat and passage to Mozdalifa * and Mina ** is an unage

* Mozdalifa is a location near Mecca between Mina and Arafat
where pilgrims spend one night (Translator’s note).
** Mina lies east of Mecca on the way to Arafat (Translator’s note).
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of the Day of Judgement when people are brought to book
in the presenc:e of God. In the. Quran we read:

“ On the Day when every soul.
Will be confronted .

With all the good it has done,
- And all the -evil it bas done,
It will wish there were

A great distance

Between it and its evil ”.

Chapter 3, verse 30. -

After this spiritual replenishment the pilgtim returns
home with a clean soul and with a serious intention to
turn over a new leaf, for the Prophet said: “ He who per-
forms pilgtimage and does not approach women (in an
unlawful manner) and does not commit mischief shall be
as pure as the day his mother delivered him ” *.

Faith and its Influence on Crime Prevention

The foregoing fo‘fms'_of Worship/ which help crime pre-
vention are rooted in firm faith in God Who has ordained
these religious rituals considered to be a base for human di-
scipline and good behaviour. These rituals are intended to
cultivate human conscierice. One may ask why crimes are
rampant even among the societies which believe in Gfod and
perform religious obligations. The reason is that such socie-
ties perform religious rituals just as a custom handed down

* Narrated by Bukhari, Ahmed and Nasai.
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from their forefathers and those rituals are devoid of the real
and true spirituality, whereas Islam instils in Muslims a deep
sense of understanding and earnestness about God. It is this

In the following veise the Quran refers to those who
know the truth but their gross arrogance prevents them from
submitting to it.

“ but some

sense, and not mechanical religioqs rituals, that has an edu- * Of them concedl the truth
cative influence on man against crime. |

Likewise, faith does not yield fruit unless it is imbibed
with genuine belief in speech and deeds. The Quran refers to
those who claim they ate religious with their tongue but
without any real zeal and rkligious feeling on their part, for
we read the following in the Quran: ’

»

Which they themselves &zow

5

Chapter 2, verse 146.

! Genuine faith is reflected in m‘an’s speech and deeds;
it is a profound belief, without any doubts, in God the Al-
mighty, His Apostle and in the Hereafter. The Quran says:

“ Of the people there are some who say:

We believe in God and the Last Day; “ Only those are Believers

e e G T PR

But they do not (redlly) believe. ‘ Who bave believed in God
Fain would they deceive | ' 3 And His Apostle, and have
| God and those who believe, o Never since doubted, but

Have striven with their
Belongings and their persons
i In the Cause of God;

!  Such are the sincere ones ”.

 But they only deceive themselves,

s mror R

And realize it not ”.

b R % 3

Chapter 2, verses 8 and 9.

and , : | , I Chapter 49, verse 15.
“The Hypocrites — they think , |
They are over-reaching God l Indeed this kind of faith turns a man into a new person
- But He will over-reach them: ! and moulds him into a person with unshalfable conviction
When they stand up to prayer, ! and who is submissive, of his own free will, to his Lord.
- ’ L) ran’ says: - ~
They stand without earnestness;, ; The Qurgn says:
To be seen of men, j - “ But no, by thy Lord,
But little do they hold | N .’y’bey' can baz'Jeb
God in remembrance ”. : No (real) Fait :
i Until they make thee judge
Chapter 4, verse 142, Jf
1 223
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In all disputes between them,

And find in their souls

No resistance against

Thy decisions, but accept

Them with the fullest conviction ”.

Chapter 4, verse 65.

Man has no option in his decision as regards the com-
mands of God and His Apostle. The Quran says:

“It is not fitting 4

For a Believer, man or woman, |

When a matter bas been decided
By God and His Apostle |

To have any option

About their decision ”.

Chapter 33, verse 36, .

_ This kind of faith tends to cultivate manners and conso-
lldat.e the principles of justice and equity, safeguard rights
eradicate causes of anarchy, mischief and evil, and unite thé
true believers with the bond of love and understanding. This
great bond is greater than the bond of race, languageb neigh-
bo.urhood or common interests. People whose faith is’ strong
enjoy greater order and stability than those whose fajth is
shaky. - :

' It is true that man has achieved great material progress
in all aspects of life, but at the same time the rate of crime
a1.1d terrorism has increased to an unprecedented degree in the
history of mankind. Although practical and theoretical scien-
ces have made strides towards progress, yet this advancement
ha§ thus far failed to find a satisfactory solution to the pro-
blem of men’s behaviour towards each other.
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Extensive psychological studies that cover all stages of
human evolution and man’s psychological impulses (such:as
child psychology, adolescence psychology, educational psycho-
logy, and criminal psychology), and sociological studies that
deal wtih the effects of environment, heritage, customs, fa-
mily, village and town on man, and the legal studies in admi-
nistration, organization, penalty, politics, government, dome-
stic relations, civil affairs and international relations, yet all
these studies have not achieved a successful solution as re-
gards crime preventicn and eradication of the roots of crime.
On the contrary, the world statistics show the ever increas-
ing number-of offences. In some cases governments resorted
to the use of harsh measures and severe punishments to control
crimes. Although some governments, in their campaign against
drugs, imposed heavy fines and life imprisonment, these
punishments unfortunately did not adequately act as
deterrents. '

The fact that humanity, at the peak of its civilization,
should be plagued with crimes and perversions should not be
a matter of great surprise, for man, despite his great advance-
ment, has not been able to penetrate the core of human con-
science which is of paramount importance for the equilibrium
of human nature, and to cultivate his love and appreciation
for what is good, true and spiritually beautiful. Any reform
which does not take this important issue into consideration
will fail to achieve its target. Human science and philosophy
cannot penetrate the conscience and make it respond to ethical
values, in fact the most they can do is to put a check on the
external side of human life by inflicting harsh punishments
for those who divert from the right path. Man has another
life that is concealed and which controls his behaviour. Within
this second part, which no other man can penetrate, the
powers of good and evil struggle-and the winner subdues man
to its power. Which human power can control this concealed
and secret conscience?
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It is unthinkable that God does not know the invisible
minute details of His creations. The Quran says:

Since by nature man dislikes submission to another man L 4
for he believes all men are alike, how can he then ablde by T"' i « Should He not know
the laws made by a man like himself? o ‘f He that created?
~He may abide by pos1t1ve lawscln ?rder to aVO%d worldly | | And He is the One
punishment. In the absence of strict implementation -of the I NP o
laws man may ignore them and try to-violate them. The That understands’ the finest
judicial authority has no way of knowing about hidden crime, : Mysteries (and) is
and as the worldly authority does not extend to the life after | Well-acquainted (with them) ”.
death the potential offender does not care much for these TR e
’ Chapter 67, verse 14.

authorities. This is where the positive laws and human sy-

stems fail in controlling man’s behaviour. . i
On the other hand the Islamic Sharia receives its autho-

rity from God Who created human beings and who is the

possessor of greater knowledge. Divine laws depend on

human conscience, and Islam preaches the cultivation of “He knows what is

human conscience. In the Hadith the Prophet said: “ You 2 In the b
must believe in God, His Angels, His Books, His Messengers, | | n the beavens
the Last Day and the Destiny whether good or evil . | : And on earth;
Obedience to the Divine Legislation is not confmed P ' And He knows w/?z'{t
% Ye conceal and what
|
;

s gt

God is equally aware of what we conceal and what we
reveal, for the Quran says: ‘ o
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to appearances and fear of worldly pumshments The poten- |
tial offender is afraid of punishment in the Hereafter. Ye reveal: yea, God
God created man from clay and his offspring from his Krnows well the (secrets)
semen. God knows the origin of man’s creation and those Of (all) bearts”.
1 Chapter 64, Ver_se 4.

who are possessed with piety or ingratitude. The Quran {
says: | ' ' ' i
“ — God knows !
You well when He brings | ’ 7 2
You out of the earth, : § Those who commit offences. in secret without being
" And when you are bidden f' caught shall not escape God’s punishment. The Quran says:
- In your mothers’ wombs j' " Seest thou not that |
Therefore justify not yourselves: H God doth know (dl) that is
He knows best who it is 3;1 In the heavens and
That guards against evil ”. f( On earth? There is not
| i
Chapter 53, verse 32: [ 227
b
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Also God is aware of the
~man in secret, for the Quran says:

A secret consultation
Between three, bur He
Makes the fourth among thenz, —
Nor between five bur N
He makes the sixth, —
Nor between fe:werA or miore
But He is in their midst, |
Wheresoever they be: -
In the end will He
Tell them the truth
Of their conduct, on the Day
Of Judgement. For God
Has full knowledge |
Of all things ”.
Chapter 58, verse 7.

"It was We Who S
Created man, and We know
What dark suggestions bis soul
Makes to him: for We |
Are nearer to hin . -

Than (his) jugular vein. »

Chapter 50, verse 16.

Man’s deeds, whether small or great, are recorded in
b} - - . .
God’s Book. The Quran says in this connection:
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“All that they do
Is noted in (their)

dark suggestions that assail
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-Books (of Deeds):
"Every matter, small- and -great,

7 Is on record .

Chala.téf'54, verses 52 and 53. l‘

Pious men are noted for their devotion to God.

Quran says in this connection:

“Who feared (God)

Most Gracious unseen,

And brought a beart

Turned in devotion (to Him) ”.

Chapter 50, verse 33.-

The

Divine control is most pronounced when a Muslim sees
what is locked up in his own breast scattered and manife-
sted on the Day of Judgement as a testimony for or against

him. The Quran says:

“ Does he not know,

When that which is

In the graves is

Scattered abroad

And that which is o
(Locked up) in ( /mman) breasts
Is made manifest —

That their Lord had been
Well-acquainted wz't/:' them,
(Even to) that Day? ”

Chapter 100, verses 9, 10 and 11.
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Thus in Islam the retribution in the Hereafter is asso-

ciated with the worldly punishment. So even if one escapes
punishment in this life, he will receive it in, the Hereafter.
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As regards takmg arother man’s hfe the Quran says:

“ If a man /ezlls a Belzever
Intentionally, bis recompense
Is Hell, to abide therein:
(For ever): and the wrath
And the curse of God

Are upon bim, and .

A dreadful penalty

Is prepared for him ”.

Chapter 4, verse 93.

As regards those who wage Warvagaivnst’ God. the Quran
says: '

“ The punzsbment of tbose ’

Who wage war against God

And His Apostle, and strzve

With might and main _ ,
For mischief through the land =~
Is: execution, or crucifixion,

Or cutting off of bands 7

And feet from opposite szdes -

Or exile from the land: =~ =
That is their disgrace ' A | M
In this world, and

A heavy pzmzsbment is tbezrs

In the Hereafter;

Except for those who repent

\J)

16

Before they fail

‘Into your power:

In that case, know -

That God is Oft-forgiving,.
Most Merciful ”.

Chapter ‘5, verses 36 and 37.°

As regards the crime_qf theft the Quran says:

“ As to the thief, .

Male or female, L
Cut off bis. or ber bands; .

A punishment by. way,

Of example, from God,.

For their crime: |

And God is exalted in Power.
But if the thief repents

After bis crime,

And amends his conduct,

God turneth to him =

In forgiveness; for God

Is Oft-forgiving, Most Merczful ”

Chapter 5, verses 41 and 42.

On the use of usury the qui‘anf says:

“ Those who devaur usury
Will not stand eagi‘c,ept
As stands one whom
The Evil One by bis touch
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Hath driven to madness.
That is because they say:
Trade is like usury,

But God hath permitted trade
And forbidden usury.
Those who after receiving
Direction from their Lord
Desist shall be pardoned
For the past; their case..
Is for God (to judge);

But those who repeat

(The offence) are Companions

Of the Fire: they will
Abide therein (for ever)”.

Chapter 1, verse 275.

On desertion of the Holy War the Quran says:

“If any do turn his back
To them on such a day —
Unless it be in a stratagem
Of war, or to retreat

To a troop (of his own) —
He draws on bimself

The wrath of God,

And bis abode is Hell, —
And evil refuge (indeed)”.

Chapter 8, verse 16.
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Although positive laws have classified crimes and pre- |

scribed punishments for each of them, these laws (which are
not divine) lack the force of restraining potential offenders
from attempting to commit an offence in the absence of
watchmen or those pertaining to judicial authorities.

On the other hand the Islamic Sharia, through its
influence on the human conscience, has the power to eradicate
the evil before it prompts man to commit crime.. The power
of conscience is much stronger than any other external force.
On the definition of crime the Prophet is reported to have
said: “ Crime is hatched in one’s breast and the potential
offender loathes to reveal it ”.

The Sharia, through its penetration in the conscience
of the believer, purifies him from the roots of evil. The
offender, even if not seen by anyone, insists on confessing
to get God’s judgement "« order to be absolved from the
offence he committed. = The woman who repeatedly came
to the Prophet to confess her adultery (the Ghamidiya) is a
case in point. Her punishment was delayed until she gave
birth to a child and then she went to the Prophet with her
baby who had a piece of bread in his hand. Then the Prophet
ordered Khalid Ibn Walid to stone the adulteress. When her
blood touched Khalid’s face he cursed the woman. On hear-
ing this the Prophet said: “ Hold your tongue, O Khalid, I
swear by the Lord that she has repented so truly that had
the worst offender repented like her God would have par-
doned him ”. Then the Prophet said a prayer on her before
burying her. Omran Ibn Husein narrates that Omar is
reported to have questioned the Prophet as to why he prayed
on an adulteress. The Prophet replied: “ Her repentance is
so true that if it were divided over seventy sinners of the
town of Medina God would forgive them. Is there a more
virtuous person who confesses of her own will and offers
her life to God? ”. Also “ Ma’iz ” had to confess four times
before the Prophet consented to have him stoned. The
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Prophet for the first three times avoided him ‘in order to
save him the “ Hadd ” punishment, but © Ma’iz’s ” con-
science insisted that he should be purified of the crime of
adultery. ’ '

Islam insists on the importance of human conscience
for the prevention of crimes. The judge :does not know
the internal conscience of the contestors; he usually judges
according -to external evidence only. In passing judgement
the judge does not give a.legal verdict on the legality or
illegality of a case. Surely offenders endowed with elo-
quence and- forceful logic may be able to conceal the truth
and get away with their offences. Those who adopt this
manner shall be punished on the Day of Judgement by the
Lord of the Worlds. It is reported that the Prophet once
heard some arguers outside his door so he went out to tell
them that he was only a human mortal and therefore could
be persuaded by thé' eloquence of someone concealing the
truth. If he judges in favour of an offender then e shall
receive a piece of hell. Therefore he can take his judgement or
reject it. This is Islam’s way of controlling crime. Is there
any other manner that could reach sublimity 4s in TIslam?

‘Gentlemen! . Without faith no society can achieve hap-
piness, and faith exists only in the conscience of man, and
only Islam can revive human conscience. . -

I believe it is time that those societies which deviated
from the right path and alienated themselves from the Quran
and the Sunnah should turn to their Lord and come back

to the fold of the ‘Sharia. To conclude I will recite the
following Quranic verse:

“ And this ( He ‘comm-ands):
Judge thou between them
By what God bhath revedled,

And follow not their vain
Desires, but beware of them
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Lest they beguile thee
From any of that (teaching)
Which God bath sent down
To thee. And if they turn
Away, be assured that
For some of their crimes

It is God’s purpose to punish
Them. And truly most men
Are rebellious.

Do they then seek after

A judgement of (the Days
Of) Ignorance? But who,
For a people whose faith

Is assured, can give

Better judgement than God?

Chapter 5, verses 52 and 53.

His Eminence Sheikh Mobammad Al-Sabbagb_

Praise to be God. We thank God and beseech His
help and support. We seek refuge with God to protect us
from our evil thoughts and deeds. He whom God guides
cannot go astray. -

I thank the author for his valuable paper which he
presented in a marvellous manner. May God reward him.

I start my comment with a word on faith and its
significance, for worship is part and parcel of it. Worship
and faith are closely linked with each other. |

Faith in God, in His existence and His Omnipresence
and Ubiquity and His severe and prompt punishment cer-
tainly discourages a potential offender from -commiiting an
offencé. The Prophet explained this in a better way by
saying that no man who has firm faith in God’s absolute
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power to know and see even the most hidden matters, can
commit adultery, steal, take intoxicants or commit other
sins. Who dares to disobey the Omnipotent God when one
is convinced that He controls and sees everything? We do
not dare to violate a simple traffic regulation when we are
face to face with a policeman let alone disobeying the Lord
of the Worlds Who is constantly watching us?

It is said that a pious man succeeded in awakening the
conscience of a man who was indifferent with the result
that the indifferent man was reformed. The pious man said
to him that if he wanted to disobey God he should not eat
God’s provisions, should not abide on God’s land, should
not be seen by God when he commits an offence and when
death approaches he should ask it to come later until he has
had time to repent, and after death when he is ordered to
go to Hell he should decline to do so. This was enough to
awaken the conscience of the indifferent man, for he knew
that he could not eat or live without God’s help. Neither
could he be unseen, or delay death or decline to go to Hell
afterwards. This made him overcome any thought of diso-
bedience and he became a good man. Indeed faith in the
Last Day, God’s Scripts, His Apostles, Angels and Fate are
the greatest deterrents against crime. The commandments
and prohibitions of the Sharia were revealed only when the
people’s faith was well prepared. Bukhari narrates that
Aisha * is reported to have said that the first Quranic
verses revealed to the Prophet were concerned with Paradise
and Hell. When people embraced Islam lawful and unlawful
issues were delineated. If the verses dealing with prohibi-
tions had come first people would have said that they would
never give up consumption of alcohol. According to the
Sunnah, later on Muslims spilled wine when the verse pro-

* Aisha (603-698) was the daughter of Abu Bakr, the first Caliph,

and wife of Prophet Mohammad. She and other wives of the Prophet were

known as “Um Al-Muamanin ” (Mother of the Believers) (Translator’s
note). .
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hibiting it was revealed and they said that they would never
touch a drop of wine again.

On the other hand an advanced country, suc':h. as the
United States of America, also attempted the pf:c?h1b1t1on of
intoxicants with all the means at the dispos1t.1on of .the
Government (magazines, newspapers, lectures, .111ustrat1ons
and the cinema) demonstrating the harm and evil caused by
the use of alcohol. ~ Although the American Qovernment
spent $60 million on the anti-alcohol campaign for the
publication of propaganda material amounting to about .‘10
billion pages, and spent $250 million for the implementation
of the Alcohol Prohibition Law for 14 years, and 300
people were sentenced to death and. 532, 335 were sentean?{l
to imprisonment, and the fines levied amOL‘mted to $16 mil-
lion, and the amount of intoxicants confiscated amount?d
to $404 million, yet the prohibition .mad.e the peqple more -
obstinate and keener on the use of intoxicants. Flna!ly. ’Pthe
Government had no alternative but to abolish the Prohibition
Law in 1933 and -to make alcohol consumption legal. |

Taking intoxicants is a symptom of psychological fru-
stration and lack of faith; it is a form of recklessnes.s al}d
apathy. There are hardly any vices where genuine faflth in
religion prevails. Therefore judges in the early period of
Islam rarely encountered offences.

Gentlemen! I believe it is pertinent to relate to you
the Hadith already mentioned by the author.

| According to the narrators Imam Ahmed and Abu
Dawood two contestants went to the Prophe.t to settle 2
matter of inheritance between them although neither of ihem
possessed any evidence. The Prophet said to them: “ Do

not forget that I am a mottal like you, and t}.lerefore I am
bound to be influenced by the more persuasive eloquence
and I shall judge accordingly. If I act on this basis I shall.be
offering a piece of hell te the person who SUCCCE.:dS in talkln”g
me into giving him the right to possess the inheritance ”.
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Upon hearing this, each one claimed that the inheritance
belonged to the other. :
The Prophet then said: “ You may go and divide the
inheritance equally between yourselves and make the choice
by drawing lots to take the portion that goes to the other ”.
This story has demonstrated that belief in the Last
Day and. fear of Hell led the two contestants to be tolerant
with each other. 7 . |
I would like to dwell a little on Ibn Taymiya’s superb
definition of worship, i.e. absolute submissiveness plus un-
flinching love, This in fact is the true meaning of worship
in the Arabic language. So it follows that love without
submissiveness, or the reverse, is not worship. This defini-
tion includes the commandments and prohibitions which
consistitute an important aspect of the Sharia which is “ to
do a good turn and eschew mischief ”. L,
Man’s submissiveness to God together with love are
important factors in. crime prevention. The Prophet com-
pared society to a ship and the offenders are those who
damage it and therefore it is incumbent on every. passenger
to prevent such damage. ' ‘ ‘
. As already mentioned prayer is a bond between the
Lord and mén. Prayer restrains man from shameful and
unjust deéeds. A man who often hears Quranic verses cannot
stay uninfluenced. It is said that once a man had premedi-
tated- the murder of a relative but when he went to the
mosque to say his dawn-time prayers he heard the Imam
reciting the Quranic verse: - | ‘

“If a man kills a Believer ~
Intentionally, bis recompense
Is Hell to abide therein
For ever”. N
- This .verse. .made. the man change his mind and he
did not commit. the planned murder. :
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Likewise, fasting trains a man to be patient and strong-
willed and this restrains his anger. Forgiving the off.enf:es
of others is one of the greatest elements against committing
crime. Worship teaches man to acquire a clean and sub.hme
behaviour. Habits have a lot to do with a man’s behav1ou\f.
If he is brought up in an honest and clean atmosphere it
would not be easy for him to abandon it and commit offen-
ces and mischief. It is said that  there is no .kno”wledge
without learning nor clemency without magnanimity = ’.I'he
probabilities of mischief and crimes decrease in a society
which is greatly- influenced by faith in G(?d and religion an.d
by the Sharia doctrine © to enjoin what is good and refrain
from evil deeds ”.

If after all this a man still commits an offence the
Sharia gives the offender a further- chance a'md hope thmli]gh
repentance. Repentance, indeed, is a sublime way to reha-
bilitate an offender to a decent and respectable life. Crime,
in Islam, is not a thing that sticks to a person for ever.
With the exception of the belief of joining other gods with
Allah, there is no offence that cannot be pardoned. The
Quran says: :

“ God forgiveth not
The sin of joining otber gods
With Him; but He forgiveth
Whom He pleaseth other sins
Than this”. :
Chapter 4, verse 116.
and

“ Say: O my servants who

Have transgresséd against their souls.
Despair not of the Mercy

Of God for God forgives

Al sins . ,

Chapter 39, verse 53.
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The Prophet is re ‘ i
. . . ported to have said: “ A per
had killed ninety-nine people consulted a piouspmztzln “\:’}fl:

unfortunately, told the murderer-that he was beyond the
itiaje t(})lf r?l)lentancz andf so the murderer in despair killed
, thus the number of the victims reached o
ne hundred.
}]?ut the thought of repentance kept recurring. At last Wheei
ite met ans;her man Wlt}} more knowledge of the Sharia and
chzira}ieco 1rm§d t(lilat 2113 repentance could be accepted by
was relieved and ceased to be a murdere itni
r. Cr
and other offenders do not form, in the eye of Islarrimeltnzﬁ
Szzatehcaste, the door (-)f-repentance’ is always open for,them
they can always join the society of good people th;

frown on mischi
chief and transgression. R
. Repentants are wel-
comed by Ged, for the Quran says: vel

“ For God loves those

Who turn to Him constantly
And He loves those

Who keep themselves pure and clean ”.

Chapter 2, verse 222. |

G | in
. Woingl‘emen. The .f(')regomg deterrent measures of faith
and 1§ ip can be efficient for people of higher intellectual
fev . Punishments are inflicted on the offenders who do
Contiseem to heed .the %n]unctions of the Sharia. If offenders
inste:éleoﬁofcogmn crimes then punishment is recommended
orgiveness. An offender do 4
ad ¢ ivenes es not deserve com-
gasmn if he is .1n'dlfferent to exhortation and advice. As
ampiréa?ecgepts W(lilhngly to have ‘a di\séased part of his body
in order to save his life\so it i
Aso it is the ¢ ith
an offender who should i ‘\' oy fror
uld be punished to prote i
.  be ect society from
further crimes. In retaliation punishment there is life Zor the

whole of societ ; :
y. Falth and WOrShI - A
roots of crime. p tend to eradicate the
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Gentlemen! Through educational curricula and mass
media, such as the press, radio, television and the cinema,
we have to intensify and deepen in our society the significance
of faith in God. By furthering the meaning of faith in God
and belief in the Last Day it is hoped that we may revive
the early days of Islam when offences wete very rare.
Through educational curricula and mass media the significance
of worship in one’s behaviour can be deepened and thus
society can be shielded from the causes of crime.

Sheikh Mobammad Al-Ghazali

From what we have been listening to about faith it is
not just an abstract intellectual or sentimental concept. It
is a deterrent eclement against offences and a force that keeps
man away from crime. Faith is not merely a passive silent
concept in the conscience but is a dynamic power in society
against evil. When the interpreters of the Quran tried
to explain the Quranic verse « O ye who have faith 7 they
had the above meaning in their mind. This Quranic vetse
was followed by commandments and prohibitions. This
means that faith has an active force and it has its prerequi-
sites of perfection.

In the Prophet’s Hadith we come across the following
statements: |

« He who believes in God and the Last Day shall
honour his guest. He who ‘believes in God and the Last
Day shall honour his neighbour and he who believes in God
and the Last Day shall speak well of others or keep quiet ”.

This illustrates that faith is not a treasure hidden some-
ere without benefitting anybody but that on the contrary
it is full of force, wealth and fertility for the good of every-
body. Prophet Mohammad said that faith is 2 restraint against
aggressiveness. A man may be provoked by his own force

or by an opponent and tempted to beat him with all his
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strength, but then he feels and invisible force restraining
and curbing him. As faith restrains aggressiveness so a
faithful ‘believer refrains from attacking like a wild beast,
What the author and the commentator tried to elucidate is
that faith is not transmitted to us without consciousness, but
it is rather an ability perfected by continuous training, con-
sciousness and insight.
I reaffirm the point made by some speakers that worship
is submissiveness combined with love and reverence. T
would like to stress this definition because some orientalists
have hinted with some malice that in Islam the relation
between the believers and their Lord is that of submissive
degradation towards a mysterious tyrant, whereas Christia-
nity, they say, is based on love, sactifice and generosity, etc.
But in Islam, as Ibn Taymiya has described, worship con-
sists of love and submissiveness, A man may show submissi-
veness to somebody whom he detests. The people of a
country may hate their ruler but they show submissiveness
towards him for the authority he wields. This kind of sub.
missiveness has no relationship with worship because worship
implies submissiveness to the person one adores and love in

turn leads to submissiveness. This is expressed by an Arab
poet in the following lines: '

“Thou inspire me with awe
With thy majestic influence L
Though thou bast no power over
Me still I am spellbound by thee ”,

It is this wonderful combination of sublime love and
submissiveness that worship in Islam is based upon. The
Quranic verse “ O ye who have faith in.me ” does not imply
degrading and blind submissiveness but 2 feeling of trust.
By loving God in the true sense one tries to do what pleases
Him and avoid what displeases Him. Thus wherever a faith-
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ful worshipper may go, eastwards or Wf:stward?, he will Iﬁnd
a place to worship God and s}}ow his obedience to Him
and thus eschew mischief and evil.

One of the mistakes of the Muslims is that theyr ~at1r:ach
special .importance to the religious 1:ituals (prayersl, 1.ast11r;'g,
pilgtimage) and place less 'emp-hasm. on the~.re atlon'; h1p
between men and their relationship w1.th the universe. This
relationship should be made more evident so that Worshlp
becomes perfect in every sense of the WOl‘d‘.. -

All religious rituals support c.athic‘al valiues .of nobility
and equality that tend to thwart crime in so'c1ety. |
The advantages of the five religious rituals are:

Faith: is a force against atheism and moral decadence.
Prayer: is a force against shameful and unjust deed$:

Fasting: has the purpose of training people not to tell false-
hoods. » ‘

Charity (Zakat): trains believers to avoid being greedy and
lovers of hoarding money.

Pilgrimage: keeps people away from gossiping aEnd promi-
scuity and trains people to lead a life of rectitude.

Faith, unlike legal verdicts, either approves all or rejects
a behaviour altogéther. This means tl?at Islal:.n, unlike posi-
tive laws, has given clear and unam.blguous judgements on
offences. For example, intoxicants in the eye of Islam 1are
prohibited whether a man gets drunk or stays sobfer.. I;am
prohibits the cause of drunkenness Wherea§ positive a§rs
regard drunkenness as a crime but not the 1ntox1zgnts.b‘ n
many societies drinks consumed at home a-nd not s;111r ing
others are not prohibited. ‘The same apRhes to sexu rlr)l?t;
ters. In some Muslim countties (excludmg-Saudlaa Are;1 ia)
alien laws are implemented as regards adultery which is

243

&



considered an offence if committed against one’s will but
adultery or fornication between willing couples is not an
offence. '

The difference lies in the concept of faith and worship
between Islam and other positive laws which try to improve
the bad concept of an offence or vice versa. There is a
further difference between the Sharia and positive laws in
the following example: if a burglar stops breaking into a

" house beacuse of the presence of a policeman there that man,

according to the law is not considered a criminal, and most
likely he will not be convicted, On the other hand, Islam
not only prohibits the crime itself but also the secret intention
to commit it. According to the Hadith both the person
who takes a life and his victim shall go to hell, if both had

their swords with them, because even the victim would have
been a murderer if he had had the chance.

So according to the Islamic concept of worship a secret
intention to commit an offence is a crime.

It is narrated that a certain person was well spoken of
although he had committed adultery. The reason is that after
having committed the offence he felt he could not live
amongst people and he preferred death to a life with shame.
Now this man is well spoken of because the crime committed
was not part of him. ,

We Muslims decline to admit that the crime rate has
decreased due to our prescribed legislation “ Hudoud ” and re-
taliation punishments. The number of laws enacted against
crime does not imply that a society is prosperous. On the
contrary, perhaps a limited number of legislations in a society
is a proof of its greatness.

The first and last proofs of the greatness of a society
is the prayer niche © Mihrab ”, conscience aad faith in God.
It is a man’s conscience that prompt’s him to commit an
offence or prevents him from doing so. Verily it is this faith
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which builds societies and protects them from crimes, anarchy
and perversion. Now we most plan our educational curricula,
broadcasting and other programmes in such a way as to instill
the concept and importance of faith in the minds of the
people.

His Eminence Sheikb Shazly Burquiba

Although I had a lengthy speech in mind but due to
the little time left I want to confine it to two proposals
only. |

The first proposal emerges from today’s subject. My
due appreciation and admiration to the author for his valuable
paper and to the commentdtors. As for the first proposal,
although the two commentators have already preceded me I
see no reason why I should not reiterate it as it deals with
the effect of faith and worship on crime prevention. I
believe that in order to render the work of the symposium
more practical it should end with recommendations that the
Muslim governments represented in this symposium (apart
from Saudi Arabia which has already done so) should commit
themselves to undertake the enactment of such laws that
would reinforce the Islamic faith amongst their people and
make the teaching of the Islamic religion compulsory in all
stages of education, i.e. elementary, secondary and higher
schools, as well as being publicized in all popular gatherings,
for God uses His authority as a means of restraint for what
He does not restrain through the Quran. It is not enough
to take the significance and effect of the religion for granted
but efforts should also be made to deepen its teachings to
secure the desired effects, which are the scope of this
symposium and Islam in general.

The other proposal is the formation of committees at
the level of the Arab League and that of the Muslim World
League to undertake the collection of our judicial heritage
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in abridged forms, and retain valuable encyclopedlas for re-
searchers and scholars.

Our glorious heritage, which is our source of pride,
is threatened to be forgotten and lost because it is scattered
in volumes without order and thus the younger generation
is unable to benefit from it, especially as the educational
curricula are so crammed with the teaching of languages and
other difficult subjects. The younger generation are so dazz-
led by the western culture that they have no time for the
original Islamic and Arabic cultures; they foolishly are
under the impression that all sound theories are derived from
the West and this has created a sort of inferiority complex
towards the westerners. I would like to narrate two ex-
amples which are both shameful and ridiculous.

I read a book by a Muslim Arab author on civil law.
In his reference to the principle of acquisitive and extinctive
prescription he alleged that the Islamic Sharia did not reco-
gnize the prescriptive right. Apparently this Arab author had
never read the Muslim jurists’ researches on acquisition.
This reminds me of another author who claimed that the
rule of exempting merchants from putting their transactions
in writing (which exists in the commercial law) was first
prescribed by a German man of law in the 18th century,
whereas Islam preceded the German professor by twelve
centuries on this matter. Apparently the author was not
familiar with the following Quranic verse:

“.Q ye who believe

When ye deal with each other,
In transactions involving
Future obligations

In a fixed period of time
Reduce them to writing”
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Until it says:

“But if it be a transaction
Which ye carry out
On the spot among yourselves,
There is no blame on you

If ye reduce it not

To writing ”

Chapter 2, verse 282.

There are many such cases which show a lack of link
between us and our glorious Islamic legal herltaoe

Sheikh Attzya Mobammad Salem

Praise be to God and peace be upon the Prophet, his
family and Companions. Like others, I also express my
thanks to the author and the two commentators.. There is
a point. made by the speaker concerning the religious duties
of worship with special emphasis on faith. It seems to me

‘that in dealing with pilgrimage he was rather brief either

because of time limitation or because pilgrimage in general
does not need further elaboration. However, I would like
to point out that there are certain aspects of pilgrimage
directly related to crime prevention. Money used for the
performance of pilgrimage must come from a lawful soutce
and earned by honest means. The Prophet said that only the
pilgrim whose money comes from honest sources, can receive
God’s blessing The purpose behind this is to put a restraint
on acquiring money by foul and dishonest means.

The second aspect of pilgrimage is the proh1b1t10n of
sexual intercourse during a fixed period. The duration of
this prohibition is equivalent to that of the fasting period
of Ramadan. This fixed period is fifteen.days because the
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Prophet left Medina for seven days, spent four days in Mecca,
one day on Mount Arafat and with the three days of the feast
the number of the days tot»! fifteen, equivalent to the days of
Ramadan in a month of tidrty days and nights. The idea
behind imposing restraint on sexual urges during the pilgri-
mage is to train pilgrims against sexual offences.

The third aspect concerns the prohibition of hunting
during the period of pilgrimage. The idea is that if killing
animals (which are usually permitted for hunting) is prohi-
bited during a short period, the pilgtim should be mentally
trained not to contemplate taking the life of his fellow-men
during the rest of the year.

In his farewell speech the Prophet made the following
statement which must be a reminder to every pilgrim: © You
should realize that your lives, properties and honour are as
sacred as this day, this month and this abode ”.

No other prohibition was stressed three times as this
one. The pilgrim initiates his pilgrimage by abstaining from
the crime of illegally acquired money, and then completes
his pilgrimage by abstaining from sexual intercourse and blood
shedding. The other point concerns crime prevention, prior
to its commission, with the aid of faith. Sheikh Al-Sabbagh,
in this connection, referred to this matter by quoting the
Hadith: “ No believer with faith can commit adultety,
ete. ... ”. ' E
It is narrated that three people were trapped in a cave.
A young man among them started speaking of his love for
his cousin. Later when he approached her she fold him
that he should fear God and not touch her before they were
legally united. The young man left her quietly.

I imagine it is difficult to feature in adequate words
the psychological condition relevant to this incident. It is
the power of faith that compelled the young man to leave
the girl intact although he passionately loved her; it was not
the fear of law, society or any other considerations. It was
just mere faith that restrained him from commiting adultery.
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Professor Lode Van Outrive

I would like to express my thanks to the Saudi authori-
ties for having organized this symposium and for inviting me
from Belgium to discuss matters regarding crime prevention
and criminal laws. It is important for us to attend this
great symposium in a country where spiritual values play a
fundamental role in society and in the implementation of
penalties and the ethics of justice. Now I would like to
ask the author of the paper a question. He said that, apart
from Saudi Arabia, the crime rate in the world is continuously
increasing despite the modern measures that are employed to
control it. The author added that crimes have increased
because both faith and love are on the wane. Now the
question is: what causes faith to fade and wither? Are
the causes economic and social or are there other causes?
Do people find it difficult to adjust themselves to the rapid
changes occurring in the world? The speaker referred to
the problem of importing alien habits and values. My
question is: what are the causes of the weakness of faith
and love which is the main reason for increasing crime?

Dr. Jamal Al-Din Mabmoud

In the name of God and peace be upon God’s Messenger.

Due thanks to the author for his valuable paper and
the conclusions he reached in a brief statement, i.e. the close
bond between Islamic penal legislations and faith in God
and that worship is the greatest motive for abiding by this
legislation. This clear case, which Islam presents in a plain
manner, is not only a theoretical matter or a case that con-
cerns Islam alone, but it has been one of the thorniest
problems baffling positive laws. For a long time jurists of
positive laws have been trying to find a justification requir-
ing people to submit themselves to human laws and subjecting
them to obey laws enacted by their rulers. Some scholars,
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including the French jurist, Maurice Horio, asserted that
consent is the basis of submissiveness, but other jurists
disagreed with him contending that while consent may gua-
rantee the continuity of submissiveness, it does not essen-
tially create it.

Others, such as Harold Laski, argue that the basis of
submissiveness is the conviction of the people that the
authorities try to take care of their interests. However,
others contend (as Sheikh Mohammad Al-Ghazali has pointed
out) that the people’s conviction may change into a belief
that their authorities are corrupt while the condition of

submissiveness continues.

The third part reflecting the logic of Islam maintains
that man does not submit voluntarily to somebody’s will
unless it represents a divine source. Islam decrees that
abiding by the Sharia means faith in God which is the
source of all worship. A Muslim accepts this submissiveness
willingly -and regards it as a source of pride and supetiority
in front of other non-Muslims, for he is subject to no-one
except God. This voluntary submissiveness arises from con-
sent, happiness and a sense of pride. It is this feeling that
transformed the converted Muslims during the time of the
Prophet into people ready to stop drinking wine and other
vices merely by being ordered to do so, bearing in mind that
these same people previously -committed offences at the
least provocation or sexual impulses. The stories of Maiz
and Ghamidiya are good examples of sinful people ready to
confess and meet punishment of their own accord. Equally
illustrative is the story of a certain Abu Dharr who lost
his temper with one of the Prophet’s Companions. When
the Prophet reprimanded him, he put his cheek on
the ground asking the Companion to absolve him from his
sin. - There are many other examples which are indicative
of the aloftness -of the Islamic logic that submissiveness must
be shown only to God. The fact that the Islamic penal code
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is based on this submissiveness represents a source of pride
for the Muslim and constitutes the first cornerstone against

crime.

Sayyed Salem Al-Hasewani

Due thanks to the author of the paper for his contri-
bution and his emphasis on faith and worship as a spiritual
bond between God and man. This bond prepares man
spiritually, makes him more refined and protects him from
crime. As Islam is a complete religion and -characterized
by social justice, indiscrimination and providing equal op-
portunities for everyone, a Muslim does not think of com-
mitting an offence since everyone enjoys justice and-equality.

The author referred to giving charity © Zakat ” as a
religious duty. In my view it is more than that. It has its
social importance in Islam.

As the theme of the subject is the effect of fa1th and
worship on crime prevention, some forms of worships, such
as charity, have significant consequences and impacts on
Muslim society, for it is considered a sort of financial reli-
gious duty. As today we shall be discussing the effect of
the doctrine of enjoining what is right and forbidding what
is wrong and the influence of Islamic education on crime
prevention, I believe that Islam as a social and economic
order illustrates to us the significance of this order on crime
prevention. I daresay most of the offences in the wotld
today may be attributed to the feeling of deprivation, poverty
and oppression which in turn lead to psychological disorders.
I am sure the implementation of the social and economic
system of Islam could eliminate the causes of crime.

General Adnan Raouf Hassan

"Would Sheikh Manna Al-Kattan be kind enough to
explain the effect of the fundamental principle of the Sharia,
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i.e. belief in One Almighty God and in Mohammad as His
Messenger, on the conduct of the Muslim as regards crime
prevention.

Sheikh Saleh Al-Labeidan

Praise be to God and peace be upon the Prophet ahd
his followers. I thank the author of the paper and the
commentators for their contributions concerning the effect
of faith and worship on crime prevention. ,

I have nothing to add here except a simple issue con-
cerning the Hadith quoted by Sheikh Mohammad Al-Ghazali
that “ faith setves as a restraint against aggression ”. Al-
though this saying is correct, I do not believe it to be a quo-
tation from the Hadith.

The other point is the definition of © torture ”. As the
author has pointed out torture in Arabic, © A’dhab ”, has
several meanings and Ibn Taymiya, the Muslim jurist, added
another definition to it. Likewise, the original meaning of
prayer in Arabic, “ Salat ”, was a © request ” or ”’ demand ”,
but in Islam it has come to mean both request and petfor-
mance of good acts.

Sheikh Tbrabim Abdulla

Due thanks to Sheikh Al-Kattan for his valuable paper
and to Sheikh Sabbagh, Sheikh Ghazali and others for their
contributions.

I was going to enquire about the soutce of the saying
“ Faith serves as a restraint against aggression ” but it seems
Sheikh Saleh Al-Laheidan has already clarified this point.

The other point is that I wish the discussion on faith
as a restraint against crime could have been further elabo-
rated. Faith should not be confined to belief and speech;
it should -be associated with action. In other words faith
implies bodily, financial and other undertakings as required
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by the Sharia. So faith includes the intention, words and
actions of a believer. I wanted to clarify this point, for it
is a common idea among the people that faith consists only
in belief in the existence of God. -

Sheikh Mobammad Al-Ghazali

As regards the saying “ Faith serves as a restraint against
aggression ”, I heard it from the late author Ahmed Shaker,
who based his statement on “ Al-Musnad ” by Imam Ah-
med Ibn Hanbal.* As this author is a well-known scholar,
I have no doubt of its authenticity. I must admit that I
did not come across it in the versions written by Bokhari
and Muslim. I hope I shall present the “ Al Musnad ” shortly.

Sheikh Manna Al-Kattan

I thank the gentlemen for their comments and the points
they have raised. I shall try to answer the queries very
briefly. I touched on crime and the modern and scientific
methods used, without much success, in combatting it. Un-
fortunately the western civilization is devoid of religious and
spiritual inspiration. Had this civilization been associated
with religious faith it could have been used in the interest
of humanity as a deterrent against crime. Instead, the modern
civilized man is a materialistic creature indifferent to the rights
of others. This is the main reason why modern civilization
has failed to achieve order and stability.

I have pointed out that the social function of giving
charity © Zakat ” is to solve the problem of poverty and the
gap between the different classes, and thereby eliminate ran-
cour and class struggle. After mentioning the sources of
charity I mentioned that through  Zakat ” even the poor
have a right to the rich man’s wealth.

* * Al-Musnad ” meaning (reference) is a Hadith collection compiled
by Imam Ahmed Ibn Hambal (Translator’s note).
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- By faith and worship it is meant that believers have
to abide by God’s commandments and prohibitions in all
walks of life. The effect of faith on the conduct of the
Muslim arises from his belief in One God, for this means
that only God the Almighty has absolute power in this uni-
verse on all matters and thus mankind is subjected to this
Great Power. Worship means the performance of all
religious duties, such as prayer, giving charity, pilgrimage
and meditation. However, the general concept of worship
implies all activities of life as well.

Sheikh Rashed Ibn Khabir

" Praise be to God and peace be upon the Prophet.

The Prophet said: “ My people shall be pardoned what
offence they have in mind provided they do not commit it
or utter anything offensive ”. In another Hadith the Prophet
said: “ If a person is tempted to commit an offence and does
not actually commit it, it shall be a point in his favour
provided he abstained from the offence out of love and fear
of God. If he does commit the offence it shall be a point
against him ”. - - -

- He who does a good act has ten poiats in his favour.
This is one of the advantages of the Sharia. o
. There is another point which I would like .to clarify
concerning the Hadith quoted by Sheikh Sabbagh. The
Haditl: says that a man with faith does not commit the
crime of adultery or theft, etc. My understanding is that
faith is a big deterrent against the commission of crime. This
does not mean that mere thieving or fornication would de-
prive the offender of his faith, This is not the interpretation
of the Sunnah authorities. What is meant is that a person
of faith does not dare to commit offences, but by no means
does it mean that he shall be excommunicated. It is up to
God to forgive or punish the culprit either in  this world
or in the Hereafter. o |
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Faith, according to the Sunnah authorities, increases
with obedience to God and decreases with disobedience to
Him. But this does not mean the culprit shall be treated
like an apostate.

As Sheikh Manua has pointed out, the Muslim jurists
classified religious duties into three parts: worship, dealing
with others and abiding by God’s legislation.

Finally, I would like to thank you all for your com-
ments and Sheikh Shadhly Buraquiba for his recommenda-
tion to make the teaching of Islamic legislation compulsory
at schools in Muslim countries, and that the laws in these
countries be based on the Quran and the Sunnah instead of
positive laws which are not revealed by the Qural.l or the
Prophet. I trust that the delegates at this symposium W1.ll
do their utmost with their own governments to attain this
aim. ' .

May God grant us success and lead us on the right
path. God’s peace, mercy and blessings be upon you all.

(The meeting was adjourned at 10.45 a.m.)
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This paper included the following major points:

Positive laws are not concerned with crime prevention
before ‘it is committed while Islamic Shatia has succeeded
in achieving this scope reasonably well. ,

Positive laws have failed to control the commission of
crime.

Islamic Sharia has succeeded in combatting ‘crime be-
fore its commission by imparting a sound educat1on to the
Muslims.

The teaching of  enjoin the good and refrain from evil
deeds ” is one of the most influential Islamic doctrines in
teaching the Muslims to abide by God’s commandments and
restrain them from committing crime.

This- same doctrine implements the injunctions of the
Shatia. as regards crime prevention. .

‘Quotations from the Holy Quran and the Sunnah
orlgmal sources of Islamic legislation to illustrate the Sharia’s
copious references concerning crime prevention and prompt-
ing the believers to lead a life of rectitude.

Some prophecies of the Prophet .as regards the future
of the Muslim nation who will live in peace and free from
crime thanks to the implementation of the Sharia. -

The Kingdom of Saudi Arabia is an excellent example
of the fulfillment of the Prophet’s prophecy. Due to strict
adherence to Sharia there is hatdly any crime in this country.

As crime causes terror and is one of the main causes
of the decline of any civilization, because it "destabilizes ‘se-
curity which is the cornerstone of the social system of a

society, governments resort to vatious methods to combat
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crime. They enact special anti-crime laws which are, now
and then, revised in order to cope with the spread of crime.
The scope of most of these laws is crime control after and
not before its commission. Punishment is inflicted after
the commission of crime in the hope that it may curb its
spread but facts do not confirm this. In fact, events have

proved that punishment alone is not a sufficient deterrent
against crime.

The criminal who premeditates a crime also plans how
to get away with it without being arrested and how to escape
if he happens to be arrested. He also plans how to cheat

investigators and resorts to other dishonest means to distort
facts. The Quran says:

“ But man is in, most things,
Contentious ”.

Chapter 18, verse 54.

Thus, most societies, in their crime control, lack an
important element to prevent the commission of offences
and to contain it in order to deprive it of its terrifying
character. There is no doubt that the human intellect alone

cannot supply a legislation that can cope with crime preven-
tion before the commission of the offence.

Therefore it is incumbent on man to turn to God, the
Creator of life, in order to seek a solution for crime preven-
tion. I have already mentioned that positive laws have thus
far failed to prevent crime and even due punishments are

not enough, since offenders often continue to commit crimes
even after punishment was meted out.

The Sharia has prescribed effective and adequate pe-
nalties for crimes, such as the amputation of the thief’s hand,
provided there are positive legal proofs wich convict the
culprit. God is most compassionate with His creatures.
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As regards retaliation punishment the Quran says:

“ Deal not unjustly
And ye shall not
Be dedlt with unjustly ”.

Chapter 2, verse 279.

Certainly a large segment of criminals would not hesi-
tate to commit theft or aggression on others were it not
for fear of the dreadful punishment of amputation of their
hand or fear of retaliation punishment. God does not leaye
the responsibility of disciplining mankind and settling its
disputes to a few individuals. So God sent the most com-
plete Book to the best of all prophets. The Quran c.hanged
all the old legislations that were obsolete and antiquated
and retained and adopted those that were suitable. T.hus
the Quran is considered the most complete Book of legisla-
tions. In the Quran we read the following:

« A revelation from (God),
Most Gracious, Most Merciful;
A Book, whereof the verses
Are explained in detail; —

A Quran in Arabic,

For people who understand;
Giving Good News

And Admonition ”.

Chapter 41, verses 1, 2,3 and 4.

Again we read in the Quran:
“ (This is) a Book,

With verses basic or fundamental
(Of established meaning),

265

P e

Lt



Further explained in detail,
From One Who is Wise
And well-acquainted (with all things) ”.

Chapter 11, verse 1.

As it is outside the scope of this paper to discuss all
the aspects involving crime before and after its commission
to which there are many references in the Quran and the
Sunnah, T would like to concentrate on one aspect only, i.e.
the Quranic teaching of enjoining what is good and refraining
from evil deeds. The Quran says:

“ Let there arise out of you

A band of people

Inviting to all that is good,

Enjoining what is right,

And forbidding what is wrong ”.
Chapter 3, verse 104.

and -
“Ye are the best

Of Peoples, evolved

For mankind

Enjoining what is right,
Forbidding what is wrong”

Chapter 3, verse 110.

and
“Help ye not one another

In sin and rancour:
Fear God: for God

Is strict in punishment ”

Chapter 5, verse 3.
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'The teaching of “ enjoining what is good and refraining

from evil deeds ” was stipulated in the famous Islamic histo-

rical event during the Aqaba * fealty plighting. The Prophet’s
followers asked him what they should pledge and the Prophet

replied: “ You have to obey me in enjoining what is- good

and refraining from evil deeds ”

One of the most important features of the teaching of
“ enjoining what is good ” is to inculcate a firm belief
amongst people to believe in the life after death and in Hell
and Paradise and Purgatory and in the fact that happiness
depends on God’s displeasure and pleasure. Thus this belief
becomes 4 real deterring factor against committing a criminal
act. Naturally there is no comparison between thlS spiritual
deterrence and that imposed by man-made positive laws.

The intensity of belief in God and in His punishments
differs from one person to another. Some may. not hesitate
to commit minor offences which eventually may lead to more
serious crimes, as in the case of drinking alcohol. Othman
Ibn Affan ** narrated that once a man was asked to choose
between three alternatives: kill a youth, .commit adul-
tery or drink alcohol. He chose to drink alcohol first, then
killed the youth and finally he committed adultery under the
effect of alcohol. Since then alcohol was regarded as the root
of all evils. The teaching of “ enjoining what is good and
refraining from evil deeds ” forbids ‘a person to ‘take intoxi-
cants and prohibits the manufacture and sale of alcoholic
drinks. Thus the Sharia does not-only prohibit the offences
due to alcohol but also its consumption. The other important
aspect of the teaching of “ enjoining what is good ” is the
protection of people’s honour. Undoubtedly sexual aggres-

* Not to be mistaken with the Jordanian port on the Red Sea,
this Agaba is a location between Muna and Mecca in the Hejaz wherte 70
citizens of Medina plighted their fealty to the Prophet (Translator’s note).

** Othman Ibn Affan was’ the third Caliph ‘after the Prophet’s
death. He ordered the collection of all the chapters of the Quran during
his reign 644-655 A.D. (Translator’s note).
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women to be modest in their speech lest they proifoke

men to commit untold offences. The Quran says:
“and make not
A dazaling display, like
That of the former Times
Of ignorance ”;

Chapter 33, verse 33.

and
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“and not display
Their beauty excepr -
To their husbands, their fathers,
Their busbands’ fathers, their sons
Their busbands’ sons, ’
Their brothers or their brothers’ sous
Or their sisters’ sonus, )
Or their women, or the slaves

Whom their right bands

Possess, or male servants

Free of physical needs,

Or small children who

Have no sense of the shame

Of sex; and thas they

Should not strike theiy feet

In order to draw attention

To their bidden ornaments 7,

Chapter 24, verse 31,
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When Muslims abide by these lofty ideals of morality
the causes for committing offences become almost nil.

The other noble moral ideal of the Divine Legislation
is the separation of women from men. The Prophet ordered
men not to violate women’s privacy. When he was asked
if this applied even to the woman’s brother-in-law, his reply
was in the affirmative. Also the Prophet said: “ A woman
who believes in God and the Last Day shall travel only in
the company of a near blood relation whom she cannot
marry ”. When a man reported to the Prophet that his wife
had gone on pilgrimage while he was engaged in the Muslim
army, the Prophet advised him to go and join his wife. The
Prophet said: “ Whenever a man and a woman meet in
privacy the Devil is always present with them ”.

No immoral society can escape punishments. Omar
narrated that Prophet Mohammad said: “ A society whose
members are immoral shall be inflicted with plague and pains
unknown by their forefathers ”.

Ibn Majah and Al-Bayhagi related that the Prophet had
said to Ibn Abbas that the more the crime of adultery
increases, the more death rates soar. Also the Prophet is
reported to have said where adultery and usury prevail the
people shall get the deserved punishment from God. Amr
Ibn Al-A’as * reported that the Prophet said people inflicted
with adultery are doomed. Buraidah natrated that the
Prophet said:  God punishes people with death when they
give themselves away to immorality ”. ’Aisha narrated that
the Prophet said: ¢ My people are safe as long as they are
free from adultery and immorality, but once immorality
spreads among them God’s punishment shall be inflicted
upon them ”. 4

It is a known fact that the immoralities, which are
forbidden by Islam, are preceded by a dazzling display by

* Amr Ibn Al-A’as was one of the most famous Prophet’s Com-
panions. He died in 663 A. D. in Cairo (Egypt) (Translator’s note).
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t}}e-*'woman, mixing of the sexes, insinuations, touching and
%ﬂssmg, al'l of which are forbidden by the teaching © enjoin-
ing what is good and refraining from evil deeds ”.

If we compare two societies, one which implements
this great divine teaching and the other one which ighores
it, the first society will be nearly free of offences whereas
the second will be plagued with crime rates. , o

The doctrine of “ enjoining what is good and pe,f'l:laining
from evil deeds ” inculcates in the people love for virtues and
abhorrence of vices. To this end. campaigns ate launched
to rehabilitate the people inclined towards fraudulent: practi-
ces and disseminate virtue amongst the population in order
to curb crime and protect society from its causes.

" In this connection the Quran says:

“ Curses were ‘pronounced
On those among the Children -
Of Israel who rejected Faith,
By the .tongue. of David . .
And of Jesus the son of Mary: R
Because they disobeyed '
And persisted in Excesses,
Nor did they (usually)
Forbid one another
 The fﬂi‘q‘z;itz’es which ;‘béy.

" Committed: evil indeed I

Were the deeds which they did ”.*

B Chéjpter 5, verses 81 and 82.

* _'Ijhere are bad men in every community, but if leadets connive
at thg -misdeeds of the common people, and even worse if the leaders
share: i themisdeeds, then that community is doormed (Translator’s riote).
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When this Quranic verse was revealed the Prophet
told his Companions that they had to enjoin what is right
and forbid what is wrong and handle the offender with
firmness and compel him to lead a life of rectitude, ds
otherwise God will inflict His punishment on the whole
of the community, and when the members of that community
invoke God’s name He will not answer,

The teaching of © enjoining what is good and refraining
from evil deeds ” is a bulwark against most crimes.” The
Prophet narrated the following example’ to -illustrate the
significance of the teaching “ enjoining what is good ”:
“ The person who enjoins God’s Sharia and he who violates
His laws are compared to a group of persons sailing in a
vessel, some of whom are on the upper deck and the others
on the bottom deck. Those on the bottom deck want to get
water by digging a hole in the hold of the vessel. Now if
the people on the upper deck prevent those on the bottom
from digging they would all be safe, otherwise the vessel
would sink and the passengers would perish ”.

Evidently this Islamic teaching does not in any way
conflict with personal liberties which are greatly misunder-
stood in many Muslim countries to the point that the doctrine
of “ enjoining what is good ” is not implemented any more
due to misconception of the significance of liberties.

Thanks to this docttine the Islamic nation has enjoyed
order and security. The Prophet prophesized about the
future of Islam at its very inception when his followers
complained of the oppressions from which they suffered.
He said to his Companions: “ By God this teaching shall
be fulfilled and stability shall be so secure that a passenger
will be able to travel safely from Sana’a * to Hadramaut
without ‘any fear except God’s punishment for any offences
he may commit and the wolf that might attack his sheep ”.

* % Sana’a- is the capital of Yemen. ~Hadramaut is the region east
of Aden (Translator’s note). ‘
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Al_TaIi? 1s ie%orted that the I?rophet said to Adiy Ibn Hatim
o M aybe you are discouraged to embrace Islam b

the fact that it has few followers but many foes. But b Goc}ir

ﬁfn ngj;iisbi;asg?rised 11;0 hear that even g woman can }‘Zravel
: ** to this mosque

WlthOl'lt any fear of highwaymenq”. f(&l:i/li;Cacz)ai; 11 « hIe]i‘i Cilmel

see this prophecy to be true *. If the teaching o.f « enj‘(;?nirfg

who do not abide by God’s teachings.

e tThe}zl .'strongetr( pe-ople' believe in religion and the stricter
© teaching of “ enjoining what is good ” the more the
©njoy security and prosperity. The Quran says: ’

“God has promised to those
Among you who beliepe

And work righteoys deeds, that He
Will, of a surety grant them
In the land, inberitance

(Of power) as He granted it

To those before them; ‘that

He will establish iy authority
Their religion — the ope
Which He bas chosen for Z/yem,-
And thar He will change
(Their state), after the fear

In whickh they (lived), to one

* Adiy Ibn Hatim was a Christian who embraced Islam in 630

A. D. He was the so
. n of the fam . : .
known for his courage and generOSity'Ous pre-Islamic  period poet, well-

33 ad‘ H : :
Qadisiya is a town in Iraq where the Muslims under the com-
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Of security and peace:

They will worship Me (alone)
And not associate aught with Me.
If any do reject Faith

After this, they are

Rebellious and wicked ” .

Chapter 24, verse 55.

We have pointed out how the Muslim nation enjoyed
order and security by abiding by the teaching of “ enjoining
what is good and refraining from evil deeds ”. It would be
a long discussion to cite further examples to substantiate
this thesis. It should be suffice to cite Saudi Arabia where
crime has almost disappeared; it is the safest and most
stable country as regards ctiminality. I trust that some
statistics to be recorded in the minutes as supporting do-

cuments will emerge from this symposium.
The potentialities of this country (Saudi Arabia) do

not exceed those of other countries, and in some cases they
are even less. But its distinctive characteristic is its adhe-
rence to the doctrine of “ enjoining what is good and re-
fraining from evil deeds ” and the implementation of the
Islamic Sharia on the part of the King, the Government and
the people in compliance with the following Quranic verse:

“Help ye one another

Tn righteousness and piety,
But help ye not one another
In sin and rancour”.

Chapter 5, verse 3.

Indeed the implementation of the Islamic Sharia is
the only successful remedy for humanity against crime,
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which is the source of human misery and disorder. The
Quran says: 3

“ O, mankind there bath come

To you a direction frowt your Lord

And a bealing for the (diseases)

In your bearts, — gud for those

Who believe, a Guidance

And a Mercy .

Chapter 10, verse 57,

and
“We send down ( stage by stage)
In the Quran that which
Is a bedling and 4 mercy
To those who believe ”.

Chapter 17, verse 82.

It is a pity that there are some countries which profess
Islam as their religion but do not apply it in practice, and
hence these countries have become hotbeds of crime.

Muslim countries, which do not apply the religion of
Islam as .a way of life, cannot expect to enjoy security and
stability because they lack a very vital element in crime
prevention, i.e. firm conviction that God will punish those
who violate His Divine Lay. -

In this connection the Quran says:

“O ye who believe

Save yourselves and your
Families from a Fire
Whose fuel is Men

And Stones, ove{r which

N
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Are (appointed) angels
Stern (and) severe,

Who flinch not (from
Executing) the Commands
They receive from God,
But do (precisely) what
They are commanded .

Chapter 66, verse 6.

God does not tolerate those who adhere to some of
His legislations and ignore others, for this is considered
following one’s own whims and is equivalent to idol wor-

shipping. The Quran says:

“ And who is more astray

Than one who follows bis own
Lusts, devoid of guidance

From God? For God guides not
People given to wrong-doing ”.

Chapter 28, verse 50.

The Jews were cursed by God because they 'followefi
their lust and deviated from their true religion. In this
connection we read the following Quranic verse:

“ Then is it only a part of the Book
That ye believe in,

And do ye reject the rest?

But what is the reward for those
Among you who bebave like this
But disgrace in this life? —
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And on the Day of Judgement
They shall be consigned

To the most grievous penalty.
For God is nor unmindful

Of what ye do ”.

Chapter 2, verse 85.

. Would it not be better to implement the Sharia strictly
in order to win God’s favour and eternal bliss in the Here-
| after‘ and thus to enjoy security and order as our forefathers
did in the past? By doing so the Prophet’s prophecy will
come true in having a crime-free society and thus a traveller
could ride thousands of miles without any fear apart from
the fear of God and the wolf who might attack his flock
of sheep., This way of life of our forefathers is now being
implemented in the Kingdom of Saudj Arabia. Will the
day come when the whole of mankind will start implement-
ing the Islamic Sharia? I pray God that it does. God’s
beace, mercy and blessings be upon you all,

Sheikh Mansour Ibn Hamad Al-Malik

Praise be to God whom we invoke to support and guide
and forgive us. We seek refuge with the Lord from our
mischiefs. And such as God guides there can be none to
lead astray, and those whom God leaves to stray no one can
guide. I testify that there are no other gods but One God
and Molammad is His apostle. May God bless him and all
his followers till the Day of Judgement. |
- My due thanks to the Ministry of Interior for organiz-
ing this symposium and for having extended invitations to
a large number of scholars to attend it. T heartily trust that
this symposium will attain its objective and that the parti-
cipants will reach a positive conclusion and return to their
countries with the conviction that there is no alternative for
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humanity to get rid of crime but by adhering to the teachings
of the Holy Quran; no falsehood can approach it from the
front or the rear. It is sent down by One Full of Wisdom
worthy of all Praise. We must abide by the Sunnah of the
Prophet to the exclusion of all other sources.

I also thank the author of the paper for his valuable
research work and for his emphasis on the importance of the
teaching “ enjoin what is good and refrain from evil deeds ”
which is a great restraining'factor against crime. No wonder
that the speaker dealt with the subject so well in such a
short time, for he is a well-known author on the doctrine
of “ enjoining what is good and refraining from evil deeds ”.
Nobody can deny the author’s ceaseless efforts to reform
society and combat the evils that could cause damage to it.
He has a reputation for his religious zeal and his contribution
to protect the Muslims of this country from all evils.

With the authot’s permission I would like to voice some
comments on the matter. First, the author started his speech
by referring to the care some nations have given to the
prevention and control of crime. In my view the Islamic
Sharia has already dealt with this matter to save people from
crime.  Likewise, the Sharia has prescribed appropriate
punishments for each crime. I believe it would have been
better if the paper had started with the Islamic Sharia whose
soutce and base are the Quran and the Prophet’s Sunnah.

This symposium was originally organized to show that
the Islamic Sharia is the source to be referred to for
preventing crime. Usually a listener or a reader is more
attentive at the beginning, so if the paper had started with
the Sharia and later referred to other nations it would, in
my view, have had a better impact. However, this observation
is only marginal and does not affect the core of the matter.
The author may have his own reasons for commencing with
the reference to other nations rather than the Sharia.

My second observation is regarding his statement that
punishment could setve as a deterrent against commission
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of crimes. Over ages facts have proved that this is not
true and that deterrence in itself cannot restrain offenders
from committing crime. When I was listening to the author
it seemed to me that this statement was too brief and needed
turther elaboration to avoid ambiguities. Perhaps the author
meant that punishments inflicted by positive laws are inap-
propriate and not adequate for the prevention of crime. If
this is what was in the mind of the author then we all agree
with him. Perhaps the author meant to say that punishment
should be associated with exhortation and guidance in order
to consolidate the religious restraint in the offender. The
punishments prescribed in the Quran and the Sunnah are
quite appropriate to the degree of offence committed.

My third observation is regarding the author’s statement
that God “ enacted ” punishments after the commission cf
the offence and that God is better aware of what is most
suitable to be enacted for his worshippers. Now my objection
concerns the use of the Arabic word © Mukanana ” (enact-
ment). He could easily have used other terms common in
the Sharia terminology such as © stipulate 7, * fix,”
“ establish ”, “ prescribe ” and such terms. I have nex;eli
come across the term © enact ”, in the Quran the word
“ establish ” is used in chapter 42, verse 13, “ The same
religion has He established for you ”. Then there are other
words used such as “ God imposed obligations and fixed
punishments ”. Therefore, in my view, it would have been
better if the author had confined himself to the Sharia terms
used in the Quran and the Sunnah.

My last observation along the same line is the author’s
statement “ But the enactors deviate from the Sharia and
establish law ”. The author put this in a way which implies
that an enactor is an establisher of the law. We know that
the Sharia was established by God and His Prophet and
man cannot be an establisher of laws.

There is another observation I would like to make.
When the author touched upon the subject of positive laws
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and the desire .of some nations to overcome the problem
of crime (although I personally believe that these laws are
only articles drawn up by men of law and cannot be regarded
as a reference for judgement to be used for the eradication
of crime), he pointed out that the people who enacted these
laws deal with crime after its commission and not prior to it.
I am not an authority but I think that every country endea-
vours to deal with crime both before and after its commission.
Every country desires to have a society free from crime.
Undoubtedly whatever is broadcast and published and taught
at schools and universities appeals to morality. If that is so
then where does the defect lie? - The blame could be put on
the way of life of those countries which do not abide by the
teachings of the Quran and the Prophet’s Sunnah in order
to eliminate the causes of crime before its:commission.
Although the author treated his thesis well, the doctrine
of “ enjoining what is good and refraining from evil deeds ”
is very wide. It comprises all the religious duties, optionals
and morals. Enjoining what.is good is an order to do what
is reasonable and logical. Whatever is legally reasonable and
considered logical is right. But what is right? It comprises
all religious duties, optionals and morals. Forbidding what
is wreng signifies forbidding whatever reason finds unde-
sirable and rejected by the Sharia. |
Those who order others to enjoin what is good merit
a prominent position in Islam. God praises those people
and :defines them as the finest people. Al-Hassan * narrates
that the Prophet said: “ He who commands others to enjoin
what is right and forbid what is wrong is God’s successor
on the earth and the successor of the Prophet and his
Book ”. |
So the person who orders people to enjoin what is
right occupies an important position and can take the respon-

* ' Al-Hassan .(830-869 'A.D.) was an imam and a scholar (Translator’s
note). - . c Lo :
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sibility of reforming others. There are different types of
Pe9ple. Some ate good, like fertile land which if well
irrigated and watered could turn into a good pasture The'
is e?{e.lctly what happens to good people who, by Uliidj;‘l ' 15
adv151{1g others, could enjoin what is good. , In Zuch ag s
there Is no need for punishment, for faith alone can stanc(iase
& restraint against crime. There are others who are incli aj
towar.ds.evﬂ and mischief. They are like a barren Ia't;d h%leljn
even if 1rri.gated, cannot become cultivated. Theréfofzrécdi
has prescr_lbed appropriate punishments for such peo ?
They are like barren stony land, which needs to be ~d§1 pii
clfeared to be turned into fertile land after irrigation %_,f
wise, people with evil intentions must be given a r(.) inte
pumshl.nents for their crimes. The object of thesip Pr{aﬁe
?Vlii?lts 1s:dto rehabilitate the offenders as they are assgl;iI:tSeci
v rehggl;; nefnce and exhortation in order to strengthen faith
These are some of my observations on the . author’s

contribution even though hi
. gh his paper cover : :
under discussion. bap ed fully the subject

(The meetin i
o et g was adjourned at 12.25 p.m. and ‘r'efsgmed

Conductor of Discussions

I beg those who have asked for the floor to colﬁment

seek clarifications or deb i
ate, to kindly observe the time-limj

e -
of not more than 2-3 minutes. tl.mee 11m1t

Now I give the floor to Dr. di Gennaro.

Dr. Giuseppe di Gennaro

First of ail T would like. ¢ |
_ Tir . ‘to extend my thanks to t
Mn.nstry of Interior of the Kingdom of Saudi Arabiz fgf
fgwmf me t}.xe opportunity of attending this symposium and
or the cordial welcome we have received. I realize that the
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more we proceed with the work of the symposium the more
benefit we gain by giving us ample time to consider. the
problems facing us, particularly as regards crime prevention.
It is incumbent on us to preserve the human race by protect-
ing it from crime. I ask this symposium to identify the
appropriate methods for the combatting of crime and preser-
vation of human values or the setting of new values. We
must seek the major sources for the prevention of crime
before its commission. :

I believe that the Ministry of Justice is also involved
in this symposium . This is a good occasion to present our
experience in the field of crime prevention. I cannot help
drawing comparisons between the discussions at. this sympo-
sium and what occurs in the world. In the western world
a number of laws have been enacted to combat crime in the
form of inflicting punishment after the commission of crime.
Chemistry, mathematics and many other sciences are utilized
to combat crime. However, in our country also religious
faith plays a tmajor role as in your country. I would therefore
recommend to strenghten the significance of faith so that
people could understand the importance of monotheistic re-
ligions in organizing society. This is a common belief in our
country and the people have started thinking seriously about
the adoption of new measures to combat crime and preserve
the prosperity of the family and the individual, as they
are the nucleus of society and the basis for preservation
of social and human values. In conjunction with religion
new scientific methods are sought to combat crime and to
decrease the rate in the world. Perhaps the present sympo-
sium is thinking along these lines. Serious thought must be
given to the close relationship between spiritual values and
modern sciences. A

We could therefore start with new searches not only
religious but also scientific and sociological. For example,
now we are experimenting with the doctrine inherent in
“ Social Contract ” by the French philosopher, Jean Jacques
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Rousseau.* 1In Saudi Arabia, although up to now only the
religious method has been implemented in combatting crime,
there is a tendency to try scientific and social methods as
well. In my view this symposium is the first step in that
direction.

Conductor of discussions

Our thanks to Dr. di Gennaro for his comments. I
would like to point out that the Ministry of Justice is well
represented in this symposium and its delegates are taking an
active part in the discussions. As regards the comparison
between the Sharia and positive laws, this matter will be
discussed at this symposium. Now, I give the floor to Dr.
Peider Konz.

Dr. Peider Konz

Mr. Chairman! It is obvious that here in this sympo-
sium we listen and learn more than we talk. I have asked
for the floor because T believe the discussions have covered
a lot of ground. What concerns us most in the West is to
grasp the concept of the Islamic Sharia and the spiritual
values which are the cardinal features of Islam which do
not exist in our societies. As Director of the United Nations
Social Defence Research Institute I invite the Kingdom of
Saudi Arabia to participate in our researches.’

I thank you for having invited me to this most impot-
tant symposjum, particularly in view of my work at the UN
in order to understand the significance of the Sharia amongst
the Muslims and the Sharia experiment amongst modern
societies, especially in the Third World, and its effect on

* Regarding the inherent equality of men, the general will as the

basis of the government, and the corruption and degradation of human

nature by civilization (Translator’s note).
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positive laws. As observers in this symposium we try to
understand the Islamic Sharia. I wish we could play a more
important role as we were very keen to attend this sympo-
sium and we have followed your activities for a number of
years. I would like to remind you that our information on
the Sharia has been general, whereas we wish it had been
more intensive and deeper. However, we shall continue to
study the Sharia profoundly in order to discover its effect
on Muslim societies and the Third World. .=
From the discussions it appears that the Islamic Sharia
has distinct advantages. It would seem that you would like
to spread Islamic culture by modern means. I feel it is
necessary to take every precaution that the peoples of the
Thitd World will not misunderstand the meaning of the
Sharia. While in Ethiopia I came across some people trying
to transmit certain principles to Muslims that run counter
to the Islamic Sharia because these people were not suffi-
ciently versed in its real meaning. | -
- In order to understand the Sharia we must know its
essence and its implementation. I am rather concerned
about the gap that exists between the true concept of the
Sharia and what people think about it. In order to render it
more effective the Sharia should be cleatly defined and well
construed. I believe that the Islamic Sharia should be the
framework of the laws of the Third World in general and
the Arab world in particular. |
~ As regards the influence of the Sharia on the positive
laws in the rest of the world, we as foreigners and wester-
ners would like to get a clear definition of terms such as
“ consensus ” and “ analogy ” in order to add to our codes
the most appropriate rules regarding aggression and crime.
Finally, I would like to add that we badly need to be fur-
nished with terminologies and definitions in English and
French in order to enable us to participate in such meetings
in the future and to have some sort of a dialogue. Of course
it would' be of great help if we could have access td your
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researches and Islamic manuscripts if they are produced in
other languages.* Thank you. B

Conductor of discussions

.Thanks to Dr. Konz for his interest in the Islamic
Sharia and I give the floor to the Vice-Chairman to reply to
the queries. ' ’

Vice-Chairman

I thank Dr. Ké6nz for the points he raised. Perhaps you
may want to have the proposals implemented in some gene-
ral form and we shall give this matter due consideration. so
that all the information presented in this symposium will
reach you. I shall try to elucidate the points raised and we
do gp.pref:iate your great interest in having a more active
participation in our meetings. As regards the requested
facilities, we are willing to provide you with all the docu-
ments, papets, results of the discussions and comments trans-
lated into both English and French, and we shall send them
to all the participants. |

We regret we did not have time to do this before but
we were occupied with the preparation of the symposium.
However, I assure you that we shall