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ABSTRACT 

Five methodological strategies were employed to examine the 

development of the Office of Surface Mining Reclamation and 

Enforcement (OSM) during its initial five years of operations. 

Created by the Surface Mining Control and Reclamation Act of 1977 

(SMCRA), the OSH was empowered to promulgate federal regulations 

for surface coal mining in the United States, and to assist the 

states in developing regulatory programs compatible with the 

federal Act. 

The surface coal mining process is discussed and also the 

resulting environmental devastation prior to the mid-1970s. The 

grassroots and environmentalist movement to abolish or regulate 

surface mining is discussed, as well as the successful struggle to 

enact federal legislation. 

As an analytic tool, two ideal-typical pGlar types of 

regulatory styles, 

are introd.uced, di st"i ngui shed, and di scussed. The regulatory 

program developed by the OSM during its first two years of 

operation appro>:imated the former type. The agency's development 

of the enforced compliance style was a response to the four sets 

of constraints: (1) the natur~ of the agency's enabling statute, 

(2) the political environment, (3) ideological premises held by 

influential members of ~he agency's initial leadership corps, and 

(4) scarce of resources, especially time, during the agency~s 

formativ~ months. The agency's choice of the enforced ~ompliance 

style is documented through an analysis of their promulgated 

regullftions. However, an enforcement style more akin to negotiated 
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compliance was developed in one of the agency~s five regional 

offices. This region is compared with another in order to develop 

of how local conditions shape a national regulatory an e>:pl anati on 

program. The operation of the OSM~s inspection and enforcement 

program also is examined. Despite the agency~s enforced 

compliance style, the I&E program imposed relatively small civil 

fines on coal operators and collected only 20 percent of the total 

dollar amount of it~ fines. 

ft . of its regulatory stance after The agency~s gradual so enlng 

its first two years is noted, discussed, and interpreted. 

Finally, the dramatic changes wrought in the agency after the 

arrival of President Ron~ld Reagan's appointees to the Department 

of the Interior and the Office of Surface Mining are described. 
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INTRODUCTION 

For many Americans, the decade of the 1970s was a time of 

greatly intensified environmental consciousness. Citizens and 

environmentalist groups waged titanic battles with various sectors 

of industry over legislation intended to protect and ~~hance the 

environment. Among the several environmental protection statutes 

enacted was the Surface Mining Control and Reclamation Act of 1977 

(SMCRA; Public Law 95-87; U.S.C. 1201 §~ §§g.), which President 

Jimmy Carter signed on August 3 of that year. 

This controversial Act established a federal presence in the 

regulation of surface coal mining. Its advocates sought to 

control 

mining. 

action 

the environmental degradation that resulted from strip 

The federal government had been urged to take legislative 

because of the manifest failure of many states to 

adequately regulate the coal industry. The Act created a 

regulatory . agency, the Office of Surface Mining Reclamation and 

Enforcement (OSM) wi thi n th_e Department of Interi or. The agency 

was empowered to promUlgate and enforce interim federal 

regulations and to ensure the development and implementation of 

state regulatory programs consistent with the requirements of the 

Ad:. 

Here we report the results of research on the development and 

impact of the Office of Surface Mining during the first five years 

of its operation. The focus of the research was on the entire 

regulatory process -- on what occurs behind the administrative 

facade. 

Chapters one through four of this report describe the study~s 

1 

methodology, the surface coal mining process and its environmental 

consequences, the drive to enact federal regulatory legislation, 

and the Act itself. Chapter five reviews social scientific 

writings on the regulatory process and discusses two ideal-typical 

sets of options available to regulatory personnel in the 

construction and day-to-day operations of such agencies. In 

chapters six through nine we examine how Office of Surface Mining 

personnel constructed and pursued agency objectives during the 

Carter administration, the constraints under which they operated, 

and why particular mission and policy options were selected. We 

also describe the continuing social construction of the law 

throLtgh the rule-making process, appellate litigation, 

bureaucratic structure and process, and finally, implementation of 

the law at the field level. In the final faur chapters, we 

examine recent changes in the program, some impacts of the 

regulatory presence, and implications for regulatory policy in 

light of our theoretical approach and findings. 

A NOTE ON RESEARCH METHODS 

As conceived originally, our primary research objective was 

to develop a detailed understanding and theoretical interpretation 

of the forces, both from within and without, that shape a new 

regulatory agency and program. We planned to make extensive use 

of participant observation as a data collection technique, and to 

fOCLts both on agency policy making and its field-level 

implementation in two distinctively different coal producing 

regions of the United States. 

We app~oached headquarters executives of the Office of 

2 
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Surface Mining -- rather naively as it turned out -- with our 

proposal and asked for their cooperation. Th~y expressed an 

interest in the project~s objectives and readily provided 

assurances that the research could proceed. However, nearly a 

year elapsed between this initial contact with headquarters (HQ) 

and the start of data collect-~on. During this interim period, the 

agency came under intense attack on a variety of fronts, and its 

regi onal of·Fi ce personnel faced seve-re work pressures mandated by 

the agency~s enabling statute. Consequently, when we moved to 

begin data collection in two of theagency~s fiVe regional 

offices, managers in the designated offices balked. Data 

collection was stalled for several months while we renegotiated 

the terms of. the research agreement. Eventually we secured 

regional cooperation, but only on the condition that our plans for 

participant observation be dropped. 

We employed five methodological techniques in the course of 

the research: (1) archi val anal ysi s, (2) personal i ntervi ews, (3) 

a mail questionnaire, (4) analysis of personal documents, and (5) 

analysis of secondary reports and analyses of the Office of 

Surface Mining and its operations. Here we give a brief overview 

of our methods; specific data collection techniques are detailed 

at appropriate places in the remainder of the report. 

We examined trade publications of the coal industry spanning 

a period of nearly fifteen years, conc.ntrating on the interv~l 

between 1968 and passage of the Act in 1977. The most LlS2fui 

pUblications here wer~ the MINING CONGRESS JOURNAL and COAL AGE, 

though we also examined some issues of trade publications 

representing the viewpoints of smaller coal producers (e.g., the 

3 

NATIONAL INDEPENDENT COAL LEADER). We scrutinized published 

hearings held by Congressional committees and subcommittees 

during the period when Congress was considering federal 

legislation to regulate surface coal mining (1968-77) • Also, we 

e>:amined 'all subsequent House and Senate committee reports on 

oversight of the OSM. 

\.IJe colI ected and e>: ami ned numerous OSM internal reports and 

memoranda on the emerging regulatory program, its reception and 

impact, and the agency~s relations with its various 

constituencies. We secured and analyzed routine, periodic 

statistical 

operations. 

reports on the agency~s inspectio~ and enforcement 

Additionally, w~ selected a sample of 83 coal mining 

firms and examined OSM~s inspection and enforcement records for 

all enforcement actions taken against the companies during an 18 

month period in 1978-80. Data from the files were coded and 

analyzed to determine the major variables that affect enforcement 
\':j 

activities, especially the magnitude of civil fines aOsessed for 
\., 

violations of the agency~s regulations. 

Members of the research team attended eight public hearings 

all in southern Appalachia -- held by the OSM to collect public 

comments on portions of its em~rging regulatory programs. We 

e~·:amined the tranftcrl"pts f th h - 0 numerous 0 er earings of the same 

type for regions outside southern Appalachia. 

In addition to these archival data, personal interviews were 

conducted with 154 persons. Many of the respondents were 

interviewed two or more times so that we conducted approximately 

180 interviews. Overwhelmingly, the majority of the interviews 
,(,'Jc 
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were conducted in Washington, D.C. and the two OSM regions 

targeted in our proposal. Although most of the ihterviews were 

face-to-face, approximately 10 were conducted by telephone. The 

majority of the interviews were tape recorded and later 

transcribed for analysis. However, physical circumstances and the 
o 

preferences of respondents did not always permit us to record the 

interviews. In such situations we relied on field notes made 

either during the interv~ew or immediately following , its 

concl Ltsi on. 

OSM respondents ranged from field-level personnel to the 

highest ranking executives at the headquarters level. We also 

interviewed personnel in the Department of the Interior, including 

the Solicitor's Office, whose attorneys represent the Office of 

Surface Mining. Exclusive of the agency itself, the personal 

interviews included Congressional staff members and former staff 

members, former White House personnel, representatives. of 

envi ronmental i st and other ci ti zens' gro~l;:tps, . representatives 

trade and lobbying organ~tions, employees 

of 

coal industry and 

officers of numerous mining companies, ahd personnel in a number 

of state-level surface mining regulatory agencies. TableI-l 

summarizes the numbers.;-, and types of 
" 

individuals who were 

interviewed. 

As Table I-1 indicates, we interviewed 43 OSM inspectors and 

former inspectors regardinq,the regulatory process at the field-

'level. However, because the inspection and enforcement program 

was a special research focus, we constructed a mail Dquestionoaire 

that was Llsed to c:oll ect comparable data for, OSM" s entire 

inspector corps. The questionnaire, which is discussed in greater' 

5 

TABLE 1-1 

SUMMARY DESGRIPTION OF INTERVIEW RESPONDENTS 

Type of~Respondent/Group 

OSM Personnel 
Headquarters Personnel: 

Executives • • • • • • . • • 
'Others (e.g.~ branch chiefs) 

Regional Level: 
. . . . 

Managers • • • 
Others (e.g., 

. . .... . . . . . . . . . . . . . 

Interior Department 
Executives 

field supervisors, inspectors) 

Number 

9 

3 

11 

43 

. . . . 2 

6 Sol icitors . . . . 
Coal Industry 

Mining Companies . . . . . . . . . . . . . • 
Trade Assoc.iati ons/Lobbying' Organi zatio~s 
Mining Consultants & Related Industry (e.g., 

equipment salespersons) .....• 
v 

Environmentalist Organizations 
National ••. 

heavy . . . . 

• 0. • • . . . 
Regional 

State Personnel 

. . . . . . . . . . 

Managers . . . . . • . . , . . ,. . . . . ~ . 

Others (e.g., field supervisors, inspectors) . 

. '. . 

. . . 
Others {e.g., Congressional. staff, White House aides} 

TOTAL • • . . . • . . . . . . . . . . . . . . . 

6 

38 

9 

6 

4 

6 

6 

8 

3 

154 
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detail in chapter 7, was mailed in July 1981 to all remaining OSM 

inspectors (N = 158). Replies were received from 126 inspectors 

(79.8 percent). 

A number of OSM personnel or former personnel shared with us 

personal materials they compiled o~ collected during their tenure 

in the agency. Also, several individuals virtually opened their 

files to us, enabling us to examine a variety of materials such 

as internal memoranda and policy option papers that would not 

have been available otherwise. 

Finally, we examined available published research on the 

surface coal mining process and the Office of Surface Mining 

(e.g., National Research Council, 1980; 1981; Menzel ~t e!., 1980; 

Weiner, 1980) • Several coal companies and industry trade 

associations gave us copies of their own studies on the impact of 

the OSM~~ regulatory program. Likewise, environmentalist gro~ps 
{/ 

1helped us greatly by providing copies of some of their studies of 

surfa~e mining regulation (e.g., Save Our Cumberland Mountains, 

n.d.; Environmental Poli~y Center, 1982). 

7 , 

CHAPTER 1 

COAL AND SURFACE MINING IN AMERICA 

The United States is underlain with enormous coal deposits; 

in 1979 the country~s demonstrated coal reserve base was 474.6 

billion tons. Given the present economics and technology of 

mining, about one-half of the demonstrated coal reserve base is 

estimated to be recoverable (u.s. Department of Energy, 1982: 

137) • This coal is approximately 25 percent of the estimated 

international recoverable reserves. Little wonder then that since 

the Arab oil embargo of the early 1970* the United StAtes often 

has been referred to as the "Saudi Arabia .of coal." In the past 

decade, many politicians and coal industry spokesmen alike have 

called for a greater use of coal as an energy source. 

TRENDS IN AMERICAN COAL PRODUCTION 

American coal has been mined commercially for more than a 

century. For many decades, however, excepting the impact of 

limited technological developments, the mining process remained 
\\, 

virtually' unchanged. Coal was mined almost exclusively by 

underground or g~~e !!l!.!l!.!lQ methods; from combinations of shafts 

and tunnel s" mi ners bl asted and gouged the coal from its natural I y 

occurring strata or §~em§. After loading onto conveyances of 

v~rious kinds, the coal was hauled to the surface for processing 

and shipping. 

In 1920, approximately 98 percent of the coal produced in 

America' came from deep mines. And even though this percentage 
a 

decreased gradually over the ne):t few decades, in 1950 deep mining 

still accounted for 76 pEircent of American production (President:os 

8 

", .'0 



--~ -~-~ ------~---- --------------- ----- --------~~ ~----------

.~--::'" 

m 
[ 

" 
Commission on Coal, 1980) • In recent years, however, two 

[ significant developments have altered drastically the traditional 

patterns of American coal mining: the growth of surface mining 

[ and the increasing importance of western coal production. 

In the late 1950s and early 1960s, surface coal production 

[ rapidly began claiming a larger share of U.S. coal production. As 

[ a result, by 1970, ,deep mining methods accounted for only 55 
.~--;. " 

" 
percent of total U.S. coal production and, by 1980, this 

i proportion had dropped to 41 percent (U.S. Dept. of Energy, 1982: 

125). 

IT: The major reasons for the growth of surface mining are 

[ economic. To begin with, net production costs for surface mined 

coal are lower than for deep-mined coal. For example, F~-he average 

r tl ... 
surface miner produces approximately three times more coal per day 

[' 
- ... 

than the average deep miner. Also, surtace mining has a higher 

C~~QY~C~ C2t~; surface mining can recover up to 90 percent of the 

[ coal in a seam while deep mining recovers less than 60 percent 

(U.S. Dept. of Energy, 1980: 7). Further, the growth of surface 

[ mining has been spurred by dramatic increases in the si~e and 

[ 
handling capacity of heavy equipment. This has been especially 

important in the midwestern and western coal fields where terrain 
\c 

( and thick coal seams permit the use of such machinery. 

Although coal is found beneath 31 of the 50 states, coal 

[ depOSits cluster in three regions of the United States~ 

[ 
(; 

Appalachia, the midwest, and the west. The geographical 

distribution of American coal is depic~ed graphically in Figure 
u 

[ 1-1. 
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Historically, the lion~s share of coal production occurred 

east of the Mississippi River. For example~ 92 percent of the 

coal produced in 1970 came from mines located in the east, and the 

bulk of this was from Appalachia. However, by 1980 only 62 

percent of American coal production came from eastern mines (U.S. 

Dept. of Energy, 1982: 125). 

In Appalac;nia, thousands of firms, many of them quite small, 

engage in s~rface mining. On steep mountain slopes and in narrow 

valleys, they mine relatively thin seams of high energy, high 

sulfur coal. In the midwest, the gently rolling terrain" much 

more hospitable to mine operators, permits the use of larger 

machinery th~n is possible in Appalachia. Also, coal seams 

generally are thicker than in Appalachia. Coal in the midwest 

and in Appalachia is primarily bituminous, which has a high heat 

content. 

By contrast, western coal is primarily !5ubbituminous. 

Compared to bituminous coal; it is not as "hot.. when burned. 

Ho~.,ever, more than compensating for its lower heat content is the 

fact that western coal seams are extremely thick, and they are 

covered by relatively thin overburden. Together these geological 

features make it highly profitable to strip mine in the west. In 

addition, 'western coal has a lower sulfur content than eastern 

coal. The demand for low-sulfur coal grew quickly following 

passage of the Clean Air Act in 1970. Western surface mines tend 

to be e>:tremely large, and in marked contrast with Appalachia, 

there are only a few hundred mines west of the Mississippi River. 
L 

In 1979, 43 percent of total Appalachian coal production was mined 

by surface methods, li'lhi I e the comparabl e percentage fol"" western 
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production was 89 percent (U.S. Dept. of Energy, 1981: 7). 

In sum, the locus of American coal production has been 

shifting from underground to the surface, and from Appalachia to 

toe west. .-- "" Both of these trends are e>:pected to continue into the 

foreseeable future. 

THE SURFACE COAL MINING PROCESS 

The technical process of surface coal mining can be 

comprehended easily. A somewhat idyllic description is provided 

by the National Coal Association: 

tTlhe coal is produced • from seams lying fairly 

close to the earth~s surface. The earth and rock above 

the coal seam -- the overburden -- are removed and 

placed to one side; the e>:posed coal is bro.~en up, 

loaded into trucks and hauled away. Bulldozers then 

grade the overburden to the desired shape, the surface 

is replanted with seeds or young trees, and the land is 

restored to productive use (COAL FACTS: 11). 

There are two principal methods employed in coal surface 

mining: m!.o.!.o.9 and 9!:'~9 m!.o.!.o.9. In the contour mining 

process, bulldozers are used to cut a notch in the side of a 

mountain, e>:posing the coal seam. The vertical side of the notch 

is the n!'9n~9ii and the horizontal side is the Qgo.~n~ As mining 

proceeds, the bench ~s extended along the contour of the mountain. 

Figure 1""'2 depicts the contour mining process. 

!:.~mgx9i is a special case of , the contour method. 

In mountaintop mining, because the:coal seam lies close to the top 

of the mountain, it is possible to slice off the peak to reach the 
" 
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FIGURE 1-2 

SURFACE MINING - CONTOUR METHOD 

1. Topsoil is removed and stockpiled for later 
reclamation purposes. 

z. A bench is dozed into the side of the slope. 

3. Blasting cracks the dense overburden. 

4. Overburden is hauled by scrapers or trucks 
and is backfilled continuously. 

5. Coal is removed by loaders and/or shovels 
and carried out of the mining area along the 
haul road (which has been cut into the slope). 

6. While blasting for the next stage of over­
burden removal, reclamation of the first cut 
is beginning: the pit is filled with over­
burden, regraded, layered with topsoil, then 
seeded. 

Source: The President's Commission on Coal (1980: 159) 
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coal. When mining is completed, the top of the mountain, in 

contrast to the surrounding pea~~s, is flat. Figure 1-3 

illustrates the process of mountaintop removal in surface mining. 

Many times, 2!:!g~!:. mining is carried out in conjunction with 

contour mining. Large drill bits (2!:!g~!:.§) bore horizontally into 

the portion of the coal seam which is visible in the highwall 

after the contour mining process has been completed. The rotation 

of the auger si mul taneousl y e>:tends it deeper into the coal seam 

and deposits the loosened coal on the bench. This process is 

shown in Figure 1-4. 

Whereas contour mining and its variants are dominant in the 

mountainous Appalachian terrain, area mining is dominant in the 

flat and gently rolling terrain of the midwest and west. 

Replacing the bulldozer as the primary type of machinery are the 

power-shovel and the dragline. Using this equipment, an initial 

trench is dug in the ground (the ~9K £yt) to expose the coal seam. 

The -- removed overburden is placed beside the trench, 

and the coal is removed. As can be seen in Figure 1-5, the ne>:t 

cut is made parallel to the box cut, and the spoil is placed in 

the bo>: cut trench. This process of parallel cuts is continued 

until mining is completed, with the spoil from each cut being 

placed in the earlier adjacent trench. In large mines, dozens of 

trenches may be cut before the process is completed. 

THE DESTRUCTIVE EFFECTS OF EARLY SURFACE COAL MINING 

Until passage of the Surface Mining Control and Reclamation 

Act of 1977, the regUlation of surface coal mining was left to the 

states. In many cases this meant that 0",-
1 ... was largel y 
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FIGURE 1-3 

SURFACE MINING - MOUNTAINTOP REMOVAL METHOD 

• A particular type of contour mining, in which mining 
proceeds all the way across the top of the mountain. 

1. A drill bench is cut from the side of a mountain, both for 
use as a haul road, and for extending drilling. 

24 Topsoil is removed and stockpiled. 

3. The overburden is drilled for placement of explosives. 

4. Blasting loosens the overburden-:, 

5. Loader~ or shovels load the overburden into trucks and it is 
backfilled in a previously-mined portion of the pit or 
placed in a head-of-hollow fill. 

6. The exposed CC;a1 may be blastecl or loaded from th~' seam 
depending on itshardness~ Trucks haul the coal out of th~ 
pit area. 

7. The backfilled pit is graded, spread with topsoil and 
revegetated, while the next "cut" is begun. A fl~t to 
gently-rolling area results. 

Source: The President's Commission. of Coal (1980: 161) 

15 
f I, 

FIGURE 1-4 

SURFACE MINING - AUGER METHOD 

REMOVAl. OF ovtRIiJRDEN . 

~ .' . . 

COAL REMOVED BY FRONT-END LOADER 

• Augering is a supplementary 
mining method, used to reach 
coal which cannot be economi­
cally strip mined because of 
deep overburden. 

1. AfteA"' the coal seam has been 
mined out to the desired depth 
(to the highwall face, as deter­
mined by the stripping ratio), an 
auger (like a large drill) is em­
ployed to bore horizontally into 
the seam, perpendicular to the 
bench. 

z. As the auger Qores, it carries 
back, out to th~\ pit area the 
loosened coal. \ 

\ 
\:\ 

3. This cpal is then t:rt.\cked out of 
the" mine area to be stored; rec­
lacation of the pit begins. 

Sou rce,: The Pres i dent IS Commi ss i on on Coal (1980: 163) 
16 
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unregulated. Though the earliest state law was enacted in the late 

1930s <West Virginia), for decades state laws, regulations and 

regulatory agencies were woefully inadequate to the regulatory 

task. Statutes and regUlations were weak~ enforcement was IaN ., . 
and, in some states, corrupt. By the early 1970s, however, most 

states began t'o strengthen thei r regul atory laws <cf. Imhoff, Fri:z 

and LaFevers, 1976), partly in response to the threat of federal 

intervention. 
In most states, particularly in Appalachia, these 

I aws were not enforc~:,~ vi gorousl y (cf. Save Our Cumberl and 

Mountai nsic.~ 1978) • 

In Appalachia, the periadAjrior to the late 1970s is often 

referred to as one of abgg~:D abg~g mining. This richly 

evocat~ve label calls attention to the routine SOCially and 

envi ronmentall y harm.\ful mi ni ng practi ces of those ti mesa Coal was 

mined using the easiest and cheapest methods, with little regard 

to the social 'and environmental impacts" For e>:ampl e, e>:pl osi ves 

were used, often recklessly, to loosen and break up the coal 

deposits. 
In the process, nearby residents and their dwellings 

were subjected to rock and other debris (£l~!:g!:t) hurled from the 

e>:pl osi ons. 
In Appalachia, spoil materials usually were pushed 

over the side of the mountain -- a practice ':!known as 2!:!abiag a29i1 

In the midwest, spoil from the box cut and 

[ from subsequent trenches was left in ridges and piles. The final 

[ 

[ 

[ 

[ 

trench -- the lSE~ !:!:!~ -- USUally was left unfilled. 

The absence of effecti ve state regul ati on not onl y permi t'ted 
. } 

these harmful mining practices but also enabled many mining 

companies to avoid prete>:t 
" 

any of reclamation. S,uch mine 
" 

operators, after e>:tracting the coal, si,mpl y abandoned the mi ne 

/, 
Ii 
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site. By the mid-196os, nearly one million acres had been left in 

this unreclaimed condition (U.S. Dept. of the Interior, 1967) • 

Consequently, tha highly unstable and acidic ~poil materials were 

left to erode under the onslaught of rains. In Appalachia, 

especially, the resulting sedimentation choked streams; the 

acidic runoff killed aquatic life and ruined wells and other water 

suppliesn In other cases, mudslides damaged or destroyed property 

and dwellings. After the passage of several years, many spoil 

banks achieved a degree of stability, but even then they often 

would not support vegetation. 

All this damage and environmental destruction was evident, of 

course, to anyone who cared to'look. By the 19605, a surge of 

published work by popular writers (e.g., Caudill, 1962) and 

government agencies (e.g., U.S. Dept. of the Interior, 1967) 

documented and called attention to it. Portions of the American 

landscape resembled the surface of the moon, having been rendered 

useless because of inadequate reclamation or abandonment. In the 

midwest and in Appalachia, indigenous \! citi:zen groups and 

landowners were becoming more vocal in their call for tough 

regulation of the surface mining industry. The marriage of this 

indigenous protest movement with the environmentalist movement 

gave new impetus to the demand for effective regulatory 

legislation. 

@ 19 
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CHAPTER 2 

THE ANTI-STRIP MINING MOVEMENT AND THE BATTLE TO 

ENACT FEDERAL LEGISLATION 

THE ANTI-STRIP MINING MOVEMENT 

Vigorous oPPosition to strip mining arose in the latter half 

of the 1960s in Appalachia (Fisher and Foster, 1979) and in the 

early 1970s in the West (Parfit, 1980). Appalachian citizens~ 

Igroups, discouraged by the ineffectiveness of state laws and lax 

enforcement (Schneider, 1971; Munn, 1975), overwhelmingly favored 

the abolition of strip mining. It was generally believed that 

acceptable reclamation was impossible in most mountainous areas. 

The grassroots anti-stripping movement did what it could with its 

limited resources: it engaged in sit-ins on strip mine sites, 

took its case to the courts, and tried to change state laws. On 

occasion, mining equipment was destroyed. However~ its resources 

were few; its membership base was not broad; . I' 
ttudgets were sl im\~' 

'" 

its local consti tuent groups were onl y I oosel y coordi nated~~ and 

political, legal and technical expertise was limited. 

Constraints on the success of the movement were great. Most 

Appalachian coal is in the hands of absentee owners (Appalachian 

Land Ownership TasJ:; force, 1981), a potential source of grass-

ropts solidarity. Unfortunately, most of the coal is mined by 

local operators who are protected by local politicians with mining 

<? interests. Even ~i!d~~~~ing (mining without a permit) was 

virtually impossible to prosecute successfully because of the 

colI Ltsi on of mine opera~ors and the "courthouse crowd. II 

Additionally, in most of the Appalachian states, the deepest 
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ravages of surface mining were carried out in isolated areas whose 

residents had little political clout in the state legislatures. 

Faced with these diffi~ulties, the movement quickly sought federal 

relief. 

In the west, massive surface mining arose very rapidly in the 

1970s. Most of the mining is done by the largest coal companies 

on land leased from the federal government. State governments 

moved quickly to regulate mining and to get their share of the new 

wealth. State regulations in the west were quite strict in 

comparison with those in the east. But opposition groups soon 

emerged around, the issue of property rights, the loss of 

agricultural and grazing lands, and the question of whether or not 

reclamation is possible in arid regions. In both the midwest and 

far west, local rights groups and farmers provided strong support 

for a federal law. 

The major success of the grassroots organizations was in 

publiciZing the nature and e>:tent of surface mining as an 

environmental issue. The issue appealed to the media, already 

attuned to environmental problems. Thus, strip mining, a 

particularly spectacular example of ecological abuse, became 

national issue in the hands of the larger environmental movement. 

What was 'the nature of this movement? Who were these 
0, 

environmentalists? What resources did they bring to the battle? 

Historically, environmentalism in the United States has its roots 

in the conservat i oni st movement of the I SI,te nineteenth ' century. 
1";.. ......... 

When the2e:rr1V-itonmental movement emerged as ~~pol i ti cal 

the late 1960s~ both the older conservationist groups (e.g., 

National Audubon Society, the Sierra Club), as well as newer, more 

21 



: 
._:l3k 

( 

[ 

'[l~ 
"" 

[ 

[ 

[ 

( 

[ 

I 
I 

I 
,I 
I 
I 

.a ~ 

activist associations (e.g., the Friends of the Earth, the 

National Resources Defense Council) formed its drganizational 

base. By the mid-1970s, such organizations had between four and 

five million members (Mitchell, 1979; Humphrey and Buttel, 1982). 

As in the case of the early movement (Reiger, 1975), research has 

consistently indicated that the membership base of these 

organizations is solidly upper-middle class (Harry ~i ~l., 1969; 

Devell, 1970; Faich and Gale, 1971; Harry, 1974). There is some 

evidence that. ". 11.. is the professional wing of the upper-middle 

class, not the managerial wing, that is dominant (Devell, 1970; 

Cotgrove and Duff, 1981> • It is likely that critics are correct 

in designating the movement~s social base as the "public and not-· 

for-profit sectors" (Kristol, 1972; Weaver, 1978). 

The national environmentalist organizations -- there also are 

thousands of smaller, local groups -- are "funded social movement 

organizations" (McCarthy and Zald, 1973) • That is, they are 

groups whose policies are constructed and carried out by a small 

band of professional leaders supported by a IIdues constituency. II 

The latter also may be thought of as a "conscience constituency,n 

in the sense that the pay-off for contributions is quite indirect. 

The passage of numerous environmental laws (e.g., the National 

Environmental Policy Act, the Clean Air Act, the Federal Water 

Pollution Act, and the Coastal Zone Management Act) testifies to 

the effectiveness of this lobbying by funded social movement 

organi zati ons. It is also the environmental organizations which 

bear the brunt of sponsoring litigation meant to insure that laws 

will be enforced in the IIpublic interest" (Handler, 1978>. 
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It is not without some justification that environmentalist 

groups claim to stand for the public interest. During the late 

1960s, concern for environmental reform rose from nowhere to 

second place among public issues (Erskine, 1972). Although there 

has been a decline (Dunlap and Dillman, 1976), there remains a 

high level of support for environmental concerns (Mitchell, 1980). 

In the early 1970s, this high level was marked by virtual 

consensus across class and regional lines (Dunlap and Van Liere, 

1977). Somewhat higher support for environmental is 

found among the college educated (Tognacci §i ~l., 1972; Van Liere 

and Dunlap, 1980) , among those employed in the service sector, 

and among those who support welfare liberalism and reject 

f~1~~ liberalism (Honnold, 1980; Suttle and Flinn, n.d.). 

When the national environmental organizations joined the fray 

for surface mining reform, they possessed many of the resources 

needed for a long battle. They brought a record of legislative 

and lobbying success, a moderate financial base, a public 

mobilized for further reform action, and considerable legal and 

technical skills. The nine national environmental organizations 

whose representatives testified before Congress in 1971-72 on 

surface mining legislation represented appro): i matel y one-half 

million people. By 1973-74, their activities were coordinated 

with those 'of a number of local groups in a Coalition Against 

Strip Mining (26 organizations overall, representing ranchers, 

farmers, Native Americans, sportspersons, and churches, as well as 

environmentalists>. As the activities 

organizations coalesced, in Washington, 

Policy Center was founded and became 
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organization for the increasingly united supporters of 

Congressional action. 

The struggle for reform was led by a handful of young 

coordinato:J\\ and lobbyists with strong backing from the varied 

array of citizens~ groups and funds from environmentalist 

organizations and foundations. The desire of the grassroots 

groups for the abolition of surface mining was compromised almost 

from the beginning of the battle~ a strategic choice that led) to a 

certain amount of internal conflict. During the long march toward 

federal regulation, the leaders honed their political~ legal, and 

technical skills, enabling them to help shape a tightly drawn law 

that could be used to limit the discretionary power of the 

proposed federal regulatory agency. ~I 

THE BATTLE TO ENACT FEDERAL SURFACE COAL MINING LEGISLATION 

Federal surface coal mining legislation was supported by 

environmentalist, conservationist, and grass-roots regional 

groups. Group members pointed to the destructive impact of 

surface mining. They also disputed its ecpnomics and charged that 

the mining industry had been permitted to externalize most of the 

harmful costs of its operations. Legislative proposals ranged 

from total prohibitio~~f strip mining to severe restric~~ons on 

the places where, and the conditions under which. it could be 

conducted. Arrayed against this coalition was the coairindustry 

and those dependent upon it, manufacturers of heavy equipment and 

the electric utilities. In their nine-year effort to block 

federal legislation, the industry consistently put forth the same 

set of objections, 
-S) 

though it occasionally shifted or modified 
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tactics to take account of developments on the legislative front. 

In 1968 testimony before the Senate Interior Committee, coal 

industry representatives opposed any federal effort to regulate 

surface coal mining. Although the industry would later modify its 

opposition, the 1968 testimony contains most of the claims and 

tactics found subsequently. 

Industry representatives were quick to admit that strip 

mining had produced serious environmental and property damage. 

This admission was made only in passing, as though it was not 

worthy of e>:tended comment. And past damages were portrayed as 

the negligent practices of few irresponsible operators for 

the most part, were no longer mining coal. The American Mining 

Congress~s (AMC) representative stated that the problems "have 

been recognized and are being dealt with by the States in which 

they exist. "CTJhere is no indication that additional controls are 

needed" (U.S. Congress, Senate, 1968: 99). In addition, the 

establishment of CfederalJ guidelines or standards is 

espec'i ally diffic~lt because every mining operation is 

to some e>ttent unique, and what would be inconsistent 

with good mining practices in the desert country of the 

sparsely settled areas of the West might be unacceptable 

in the East where rainfall and the nature of alternative 

land uses create far different conditions (1968: 104). 

The mining industry, the AMC representative assured the senators, 

has been 

actively engaged for years, on its own initiative and in 
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cooperation with state and local governnrents, to 

minimize to every practicable extent the undesirable 

side effects of mining operations. Where land 

reclamation is desirable and feasible, the concerted 

efforts of our industry are increasingly directed to 

programs designed to bring about land reclamation (1968: 

97). 

Similarly, the vice-president of Consolidatio~ Coal Company (one 

of the nation~s largest) assured the committee that 
'I 

the industry today has the tec~nical and engineering 

staffs to reclaim strip mined land - and they are doing 

the job emphatically so! Remarkable progress has been 

made in the art of land reclamation in ~the last few 

years. This progress has been made under local and 

state supervision, and it is now in good hands (1968: 

135). 
Ci 

The same witness acknowledged that the coal industry "may have 

made some mistakes in the past," but, he assured the committee, it 

is "our considered judgment that a Federal law WOUIC't only 
,~, ( 

slow 

down the p~ogress we~re now making" (1968: 138). An official of 

the National Coal Association (NCA), like other ~ inoustry 

representatives, argued that "the principal surface coal mining 

operators are meeting the obligation to reclaim the land 

therefore, 

c.onclusion 

control the 

questioning 

y!?y..,~have befor,~ you reI i abl e evi dence to support the 

that there is no need for Federal intervention to 

surface mining of coal" ( 1968: 139) • During 

by Senator Len Jordan (Idaho) the wi tnes~'S agai n 
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distinguished between classes of mine operators: 

We don~t say we can defend everything that has been done 

by a stripper anywhere • We are just saying that the 

major companies at the present time, and the industry as 

a whole, are all convinced that we have to do this job 

and we are trying t00do it. We are asking for that 

opportunity (1968: 142). 

In 1968, and every year thereafter, industry representatives 

raised the specter of economic retrogression, increased dependence 

on foreign fuel, and a damaged military defense posture. The coal 

industry~s stand was that federal legislation would be 

"unnecessary, I.tndesi rabl e, and impractical" (1968: 98) • 

Nevertheless, Senator Jordan asked one of the industry~s 

representatives if it would help write an acceptable bill: 

Could not you people in th1e mining industry suggest 

amendments to this bill • What amendments would you. 

suggest that • would provide for some of the things 

that you think this bill lacks (1968: 108)? 

The witness again stressed the industry~s "opposition to the total 

concept of Federal Control." He did suggest, however, that the 

federal government m~ght spend monies on research: 

Research efforts by the Federal Government to aid and 
""""::.-

supplement th. research of the mining industry will far 
o 

better serve the public interest than the vast system of 

Federal regulatory control as envisioned in [the billsJ. 

Cooperative research is an appropriate u~e of F~deral 

resources (1968: 105). 

Those who testified in favor of some type of federal surface 
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mining s a u e were lVl , t t t d " oded espec:ial. lyon the question of the 

adequac:y of state rec:lamation laws. Harry Caudill, a former 

KentLtc:ky legislator and e au or 0 th th f NIGHT COMES TO THE 

CUMBERLANDS and MY LAND IS DYING, urged the senators to "view with 

" d t c:lal"ms that present State laws are c:aution and skeptic:ism ln us ry 

working well and that voluntary efforts are handling the problems 

satisfactorily" Others were less c:ritic:al of state 

efforts. One wi tness, for e>:ample, told the c:ommi ttee that "new 

and strong state laws are a alr~y , 11 f "l rec:ent and the time to see 

whether they are :t'"Joing to':'e suffic:ient without further public: 

ac:tion has not yet passed" (1968: 338). 

This tendenc:y to defer to state regulation was supported by 

the states themselves. Oklahoma~s governor informed the c:ommittee 

by letter that "all segments of the mining industry in Oklahoma 

have shown their willingness to cooperate in implementation of our 

rec:lamation law. I see no reason to add additional burdens to the 

State by passing Feder~al rec:lamation legislation" (1968: 287) • 

Georgia~s c:hief geologist assured the senators that qin the light 

1968 of the legislation to c:ontrol surfac:e mining passed by the 

sessign of the Georgia General Assembly, we see no need ~r 

justific:ation for [federal legislationJ" (1968: 326). 

There were two points that, although they did not figure 

prominently in e earl, ~ th 1968 h " ngs ""ssL!med mUC:h more importance 

later. First, -a number of senator~ and witnesses suggested that 

the states were reluctant to develop strong regulatory programs 

for fear of harming local mining interests. However, by 

equalizi~g ~ e regu a ory c:o , 'h 1 t sts lOt was argued~" a federal law 
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would eliminate any competitive advantage a state with weak laws 

might have. Nonetheless, Wyoming~s governor told the c:ommittee 

that "surface mining regulation should not be used to equalj~e 

c:ompetitive situations. It should be limited to its stated 

purpose to conserve natural resourcesll (1968: 351> • The 

western governors recognized that, in the words of Montanc.'\"s Tim 

Babcock, they were standing lion the threshold of development of 

great coal depositsll (1968: 346). Wyoming~s Stanley Hathaway told 

the committee that states with comparable surface mining problems 

should be 

allowed the opportunity to c:ooperate regionally in 

solving their problems. States could c:ooperate in 

developing legisl~tive objec:tives • • Rehabilitation 

standards could be adopted. Duplication in research 

work could be avoided. Above all, by common agreement 

and action any competitive advantage to one state over 

another resulting from regulations could be prevented 

(1968: 352). 

A second issue raised almost in passing during the 1968 

Senate Interior Committee hearings appears in a written statement 

submitted to th~ committee by the National Association of 

Manufacturers (NAM). It notes that lIa perpetual, overhanging 

possibility of federal intervention with a set of differing 

regulations • • would make realistic planning -- fr~m both the 

operational and economic standpOints -- practically impossible ll 

(1968: 307). The NAM was suggesting that the unc:ertainty about 

federal regulatory leg;islationcould prove da:-maging to the m!ning 

indu~,try, 
" 

quite apart from the' substance of regulations 
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themselves. 

The Senat~ Interior Committee did not report a bill in the 

90th Congress, and further hearings were not held until 1971. In 

the interim, the states made various efforts to deal with surface 

mining problems • There was a dramatic increase in the pace and 

volume of state regulatory legislationa West Virginia had enacted 

the nation's first surface coal mining law in 1939, but it was not 

until the mid- to late 1960s that most states became serious~y 

involved in surface mining regulation. Between 1965 and 1977, 38 

states either enacted or amended their strip mining laws. 

The states also made a limited effort to cope with strip 

mining problems cooperatively by ~stablishing the Interstate 

Mining Compact Commission. The Compact, conceived in 1964 at the 

Southern Governors' Conference, was organi,zed to prod the mining 

industry "to utilize techniques designed to minimize waste of our 

natural resources II and to take action lito assure adherence to 

sound standards and procedures by the mining industryll (Annual 

Repor;t 1978, 1979-: 6). The Compact required four members before 

it became operational, but this was not accomplished until 1971 
~~~) 

when Oklahoma joined -- havi ng been preceded by I(entucky, 

Pennsylvania, and North Carolina. Currently, there are 17 member 

states, all but three (Texas, Oklahoma and New Mexico> located in 
, ,;/ 

either the midwestern or Appalachian regions (Interstate Mining 

Compact Commission, 1981). None of the western states with large 

coal reserves has elected to join the Com~act. During the 

Commission~s erganizational period, it .. n'bted: 
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Many states have failed to pass adequate legislation for 

the protection of their lands and water and because of 

this the federal government has now undertaken the task 

of writing a law that will apply nationwide. Had the 

Compact become active a few years earlier, there would 

be no need for federal legisiation in this field for it 

is required that each state pass adequate surface mining 

legislation in order to become a member of the Compact 

( I MCC , n • d. : 3-4) • 

The Compact movement was a case of IItoo little too late" and 

may have foundered on the problem 

Some states apfarentlY 
It 

of regional competition for coal 

markets. felt they had little to gain 

through tough regulations since their reclamation and e>:isti ng 

environmental problems were not as severe as those in other 

regions, chiefly Appalachia. In anY,case, the western states 

,"general I y have not elected to join the Compact. 

Certainly, midwestern and eastern coal operators fear western 

competition. A 1974 study notes that "Midwestern coal markets 

have declined in recent years • • • A part of the re~ional demand 

for Midwestern coal has been transferred to the Northern Great 

Plains where e>:tensive low-sulfur coal reserves are currently 

being developed. II This movement, along with the "emerging 

Midwestern market for coal-based synthetic fuels, indicates a need 

for coordinated programs to develop the region~s coal reserves II 

(Carter 1974: 5> • The president of the Harlan County 

(Kentucky) and National Independent Coal Operators' Associations 

e>:pressed concern about. western coal invading traditional markets 
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for east err.!:, cgal. 
\' 

He 'suggested fos'"'ming an 1I0perators~ league to 
\\ 

promote the use of Appalachian coal,1I saying that "if wtE? don~t 

unite our efforts together [§!~J and offset some of the Western 

strippers,1I the Eastern coal industry may be severely damaged 

By 1971 any hope that the states could and would regulate 

surface mining had all but disappeared. In the 92d Congress 

(1971-1972) and 93d Congress (1973), approximately 20 bills to 

regulate strip mining were introduced. Committ~es of both the 

House and Senate held hearings. A witness for Save Our Kentucky, 

a citizens~ group opposing strip mining, told the Housi committee 

that 

Kentucky~s reclamation attempts hav~ been a 
/1 

wholesale 

failure. Reclamation is a fiction. It is the grandest 

lie perpetuated upon the American public. The so-called 

reclamation which the strippers practice does not even 

merit the description of repair work (U.S. Congress, 

House, 1972: 541). 

Repl aci ng 1968'~ s cauti ousl y opti mi sti c vi ew for recl amati on was 

the firm conviction by~legislation supporters that strip mining 

would have to be banned entirely or, 4ailing that, the job of 
r> 

regulating it turned over to the federal government. The former 

deputy director of West Virginia~s Department of Natural Resources 

told the Senate committee: 

CTJhe surface mining industry in ~ppalachia is n~t 

amenabl e to ,0 soci al control • In a word, State 
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regulation is no match for the surface mine industry, at 

least in West Virginia, and 1 suspect from superficial 

observations the same can be said elsewhere (U.S. 

Congress, Senate, 1972: 285,287). 

The witness doubted that a federal law would make any appreciable 

difference~ but he noted such a law would have some advantages: 

[AJt least it offers escape from the depressing game of 

economic blackmail which has so frequently reduced State 

legislatures and State regulatory bodies to virtual 

impotence (U.S. Congress, Senate, 1972: 287). 

Environmental, conservation, and affected-landowner groups 

were not completely united during the 1971-1973 hearings; their 

p ... ·oposal s took both II hard II and II sof til posi t ions. The IIhard" 

position called for an end to all strip mining commencing from six 

to eightee~~months after enactment of legislation. The IIsoftli 

position advocated a ban on strip mining only in areas or 

locations where the possibility of adequate reclamation could not 

be conclusively demonstrated (e.g., on mountain slopes of 14 

degrees or more). A variant of the IIsoftll position called for the 

abolition of certain types of strip mining, primarily contour 

stripping in mountainous regions. Supporters of both "hard ll and 

IIsoftll positions maintained that deep mining could be stimulated 

both sLt.f'ficiently and quickly in order to minimize any temporary 

decrease in coal production. 

The coai industry, especially its largest producers, reversed 

the stand it had taken in 1968 when it opposed all federal 

legislation. It now supported the establishment of minimum 
<r 

federal guid~lines for regulating ~urface mining. The states 
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would be given the opportunity to develop regulations consistent 

with the guidelines and, after a time, the federal government 

would be empowered to enforce federal regulations in states which 

failed to develop an acceptable regulatory program. The president 

of the National Coal Association told the Senate Committee that 

(TJhe !:§aeQQai.!a!.§ !;Qrne§!Qi.§a of the coal industry now 

support reasonable Federal legislation which will enable 

the States to do a more effective job of regulating 

surface mining and reclamation. We believe fair and 

reasonable regulation, uniformly enforced, can and will 

allow the continued production of coal for the national 

interest and will assure that all operators - i.Q£!.~giQg 

aQIDg ~nQ rni.gnt Qtn§!:~i.a~ ani.!:k tn§i.!: g~t~~ tQ tn~ 

Q§t!:i.ID§Qt Qf tn~ ~nQ!.g i.QQ~Et!:~ and the Nation -- follow 

good reclamation practice (1972: 315; emphasis added). 

Although less enthusiastic, the National Independent 'Coal 

Operators~ Association supported the NCA~s position (U.S. 

Congress, Senate, 1972: 775-777). On the other hand, the Tri-

County Independent Coal Operators (Virginia) -- which represented 

smaller operators -- continued to oppose federal legislation, 

generally making the same arguments the entire industry had 

advanced in 1968, that the states were adequate to the task (1972: 

619-623) • 

The industry's "support" of federal legislation hardly could 

be called enthusiastic. In fact, it app~ars that it was pushed 

into publicly endorsing the concept of federal controls only by 

the extreme measures strip mining opponents demanded. Moreover, 
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the industry asserted that it woul d support onl y "worl~abl e, 

reasonable, and realistic" legislation. These words were to be 

repeated many times over the next six years as the industry 

nominally continued to support federal legislation, but only its 
" 

own ~dnd of legislation. 
if 

The 1971-1973 hearings were critical for the coal industry. 

Although our reconstruction of motives and objectives is 

spec,ul ati ve, the record suggests that the I argest coal producers 

were primarily concerned with protecting, if not enhancing, the 

value of their western coal leases. They pursued this objective 

by working to defeat the call for the abolition of strip mining. 

They sought to allay the concerns of western lawmakers who did not 

want their states to become another Appalachia. The basic goal of 

large coal in nominally supporting federal legislation was to 

ensure that the law would be sufficiently flexible to accommodate 

site-specific mining variations. In addition, such support ~as a 

mechanism for pressuring "irresponsible" elements in the industry 

to put more effort into reclamation. 

In emphasizing its support for "fair, realistic, and 

reasonable" federal legislation, the coal industry advanced eight 

~~ey points in its 1971-1973 Congressional testimony: 

(1) Because of the immense diversity in mining 

conditions and problems in the 50 states, federal 

regulations would have to be broad and flexible rather 

than specific and rigid. 

(2) The environmental abuses of strip mining were a 

product of the past and were produced by a small 

percentage of operators, those on the fringe of the 
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industry. Comparable abuses could not and would not 

occur again. 

(3) They would not occur again because the II sc ience ll of 

reclamation now was so much more developed than in 

earlier times. In fact, developments in reclamation 

technology were taking place at such a fast pace that 

virtually all land would be reclaimable in the future. 

(4) A total ban on strip mining would reduce coal 

production, make the United States more dependent on 

foreign fuels, and lead to electric power shortages. 

(5) A total ban on strip mining would produce rising 

unemployment and have a severe economic effect in areas 

dependent on coal mining. 

(6) A rapid or substantial conversion to underground 

mining could not prevent these consequences because the 

lead time required to open deep mines was too long. 

(7) A return to deep mining would consign increasing 

numbers of miners to death or injury. 

(8) The federal government should playa larger part in 

supporting anJconducting coal-related research. 

It is not possibl~ here to convey fully the extent of the 

industry's persistence in calling fo~ flexibility in the 

guidelines. Nor is it possible to document the e>:tensive 

The disagreement over details of the various federal proposals. 

industry generally avoided taking a rigid stance on any single 

aspect of the debated bills. For example, various bills called 

for the osegregation of soil strata during a mining operation so 
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they could be put back in the same order in which they were 

removed. Hanna Coal Company's president told the Senate 

Committee: 

If the land is to b~ revegetated, the most important 

consideration of the reclaimer is to create a good 

growing medium for vegetation .. Reclaimers have 

discovered that often the topsoil where it e>:i sts 

has become worn with time and, usage and that a 

previously unexposed layer will contain better nutrients 

for maintaining healthy growth. More often than not, a 

mi>:ture of several layers of earth uncovered in mining 

will provide the best growing medium. 

We have found in some cases that the upper strata are 

the best and should become the future growing surface. 

Each case is different, however, and for this reason I 

would suggest i.·.hat any legislation drafted by this 

committee reject the idea that, replacing topsoil after 

mining necessarily insures '~good reclamation (U.s. 

Congress, Senate, 1972: 320). 

The industry, it must be noted, called for flexibility only 

in those areas which would increase its options in planning and 

conducting mining activities. It opposed fIe>: i b iii t Y in 

legislative provisions whic;h would decrease its own operating 

options or increase unpredictability. The industry, for example, 
.) 

urged a narrow, inflexible provision for public comment on mining 

permit applications and citizen suits against coal opet,oators. 

While many environmental groups favored entrusting enforcement 
~,.t, 

responsibilities to the Environmental Protection Agency, fearing 
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that the Interior Department had too muc:h of a prot.ec:tionist 

relationship with the c:oal industry, the industry insisted that 

the Department of the Interior was the "logic:al" pl~c:e for sLtrfac:e 

mining enforc:ement responsibilities. Similarly~ industry 

representatives generally opposed the inc:lusion of c:riminal 

sanc:tions in federal legislation: 

CWJe believe most emphatic:ally that c:riminal sanc:tions 
l\ 

in a Federal surfac:e mining statute would be most 

inappropriate. It will riot be possible to meet the due 

proc:ess requirements of the law. Moreover, in matters 

affec:ting mined land where ev.ery operation 

nec:essarily unique, it is most unfair to suggest 

operators should be subjec:t to c:riminal sanc:tions 

the regulations issued pursuant to the ac:t will 

is 

that ,JJ 

;;(/ 

whe~ 
If II 

b~1: , 

c:ouc:hed in generalized language. The proper enforc:ement 
<\, 

CI .:.~ 

mechanism in suc:h situations is by way of injunc:tion, 

the terms of whic:h will explic:itly define the impac:t of 

the regulation in a spec:ific: mining operation (1972: 

283) • 

Examination of the legislative rec:ord clearly indic:ates that 

opposition to criminal penalties was not a major c:oncern of the 

c:oal industry. The matter rec:eived only peripheral attention; nor 

w~s the industry completely united on the issue. The NCA did not 

ac:tively oppose the provision for c:riminal sanc:tions, suggesting 

only that they be reserved for cases in whic:h a person "tnQ~ing!~ 

authorized, ordered or c:arried out" a violation of the law (1972: 

411; emphasis in the original). 
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The importanc:e of allaying western lawmakers' anxieties 

c:annot be overestimated. This was made doubly important by the 

fact that an overwhelming majority of c:ommittee members in both 

the House and the Senate were from western states; in 1972~ 77 

perc:ent of the House c:ommittee members were westerners while 100 

perc:ent o·f the Senate c:ommittee members were from the west. 

Arizona's Senator Paul Fannin told Tennessee's Senator Howard 

Baker that he had seen the damage done by stripping in Appalac:hia 

and II I don' t want that to happen to my State ll <1972: 586} • Also, 

some western lawmakers' c:onstituents resisted the enc:roac:hment 

of surfac:e c:oal mining. A Montana witness told the Senate 

c:ommittee: 

We do not want our beautiful State of Montana ruined, 

nor other Western States, in order to dec:rease the air 

pollution in the East when the true motive behind strip 

mining is higher margin of profit for the c:oal 

c:ompanies. This greed and irresponsibility of the c:oal 

c:ompanies will lead to the destruction of our area and 

others like it (1972: 646). 

The c:oal industry was suc:c:essful in the 1971-1973 session in 

defeating the call for a ban on strip 
j/ 

mining. In general, the 

industry appeared to c:onvinc:e western lawmakers that their region 

was suffic:iently different from Appalac:hia that they need not 

worry. A resident of the Hopi-Navajo reservation in New i'1eHic:o 

praised Peabody's Blac:k Mesa projec:t, whic:h prompted Utah's 

Senator Frank Moss to remark: 

I am somewhat reassured to hear from the Peabody 

representativ~ here today, as well as you, that there is 
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restoration work going on and that there will be no 

permanent damage on Black Mesa after the coal is 

removed (1972: 471). 

And if he ever had any doubts about the coal operators~ intentions 

and integrity, Wyoming~s Senator Clifford Hansen put them aside 

during the hearings: 

We are proud of the fact in Wyoming we have had our own 

land restoration law for some time and it has been 

accepted in good faith by the mining industry. :'l"hey 

have been very cooperative and as a matter of fact they 

have suggested a number of meaSLires that have si nce been 

written into law that I think reflect the kind of 

rapport that must exist between industry and legislators 

if we hope to come up with workable laws. 

It is one thing to hear from people not involved in 

the business. I don~t say those persons shouldn~t be 

heard. I do say it is crucially important that an 

affected industry be heard also (1972: 449). 

After hearing the testimony, Arizona~s Senator Paul Fannin said: 

I will pay tribute to Depa~tment of the Interior when 

this is all completed in 30 years. The land there will 

be in much better condition than when it started. In 

fact, as it goes along, th . 11 h d t' .)j ey Wl ave a pro uc 1 V1:'f~)( 

they do not have now. They will have facilities that 

are not available now (1972: 586). 

Finally, perusal of the committee reports suggests the 

industry was successful in its efforts to portray the abolition of 

40 

r\ 
t • 

I 

i 
I r, 
( 
1 
I­
I.­
I' 

!-: 

I 
1 

['I 
I. 
I 
II 
I 

r 
I 
! 
t 
t 
L 

I 
t 

t 
!-

t 
I~ 
l 
I, 
I 

.-

strip mining as catastrophic: 

The Committee is aware of the critical energy situation 

facing the nation and the very significant role that 

coal plays in the energy supply picture. This was a 

significant factor in directing the Committee~s 

attention to mEans for regulation and control of coal 

mining surface activities rather than outright 

prohibition. The latter would create an intolerable 

situation in the ~resently overstrained energy supply 

picture (1972a: 19). 

The committee further expressed its concern about the economic and 

employment problems which would result from a ban on strip mining 

and declared its belief that reclamation not only was possible but 

that first-rate reclamation work was being conducted. 

Although the House did pass a bill (H.R.6482) , the 92d 

Congress did not enact surface coal mining legislation. 

2~g EnQ 2~~b ~gngCgaagaL b§gialE~ign EnQ ~g~g~a 

Gerald Ford~s opposition to legh;,lcifion regulating strip 

mining was well known. Consequently, the coal industry could 

stall as long as Ford occupied the White House. Between 1971 and 

1977 when a bill finally was signed -- the industry supported 

the concept of federal controls but worked to defeat .ny specific 

bill. Its 1971-1973 testimony and the oil embargo of 1973 had 

served to put advocates of strong strip mining controls in a 

defensive position. In 1974, ihe bill which passed the 93d 

Congress (S.425) was modified to tieal with the industry~s 

'I 

c6ntentions that regulation led to increased unemployment. 5.425 
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contained a section providing extra unemployment benefits for 

anyone put out of work by surface mine shutdowns resulting from 

federal controls. The same section gave preference in contra~ts 

fOI~ reclamation work to former mine operators or employees who 

possessed the requisite heavy equipment (U.S. Congress, Senate, 

1974). Still, the industry was not entirely happy. For one 

thing, the bill contained provisions permitting the Secretary of 

the Interior to designate lands or areas unsuitable for mining. 

The industry position opposed any flat prohibition on mining in 

designated areas or terrain conditions. 

In 1974 Congress passed S.425 and sent it to the White House. 

President Ford vetoed the bill on December 30, 1974. Congress 

responded by passing a similar bill (H.R.25) in 1975 which Ford 

vetoed on May 20 of that year. Ford gave four prlnicpal ~easons 

for the action: (1) the unemployment the bill would cause, (2) 

higher electric bills for consumers, (3) an increasing American 

dependence on fore1gn 01 , " "I and (4) the resulting decrease in coal 

production (U.S. Congress, House, 1975). 

2§~u ggng~§aa~ Iu§ §Y~f~~§ tlining ggn~~Ql 
~nQ B§~l~m~iign e~~ gf .122Z 

Relevant congressional committees were angered by Ford~s 

stated rationales for vetoing H.R.25 and they seemed determined to 

pass similar legislation early in the 95th Congress. Added to the 

fact that Congress had already enacted strip mining legislation 

The twice, this resoluteness assured passage of another statute. 

Surface Mining Control and Reclamation Act of 1977 was the second 

bill introduced in the House and the seventh bill introduced' in 

the Senate -- that is, H.R.2 and S.7. 
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Between 1973 and 1977 Congress held no hearings on strip 

mining legislation and the President vetoed the bills it passed. 

Developments generally strengthened the industry's interpretation 

of the nation's energy problems and the need to do nothing to 

handicap surface mining. Other developments, however, made the 

industry more willing to accept federal controls. 

Data suggest that the climate of uncertainty surrounding 

federal coal mining regulations was making it difficult for the 

industry to attract external capital and, thus, to plan mining 

ventures. Colorado'S Governor Rich~rd Lamm indicated that in the 

west~ 

These 

one of the problems we have • is the whole question 

of predictability. If we can have better predictability 

about where coal development or energy development is 

going to take place, we have a number of coal leases in 

Colorado, and we are getting production on less than 10 
vi' 

percent of our coal leases ••• and what we .would like to 

know is to have some overall idea about where the impact 

is going to t~ke place so that we can react to 
;, ttl'" 

anticipate (U.S. Congress, House, 1977:101-102). 

it and 

remarks were echoed by Atlantic-Richfield's representative, 

who testified tha~ "What we need is to understand the rules and to 

be able to obey them from this point forward • We need to 

understand what the risks are, and what th~ ground rules are" 

(U.S. Congress~ House, 
.,-

1977: 61> • Of course, considerable mine 

planning had been conducted duri:"g the period when strip mining 

legislation was debated. Protection of these plans and capital 
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investments was a major plea by the industry by 1977. 

As a presidential candidate, Jimmy Carter stated that he 

would have signed the second bill Ford had vetoed. According to 

COAL AGE <December 1976: 21), part of Carter~5 reason for pledging 

to do so was his belief that ··substantial incre~ses in coal 

production and utilization will only come with a stable regulatory 

climate. The veto of the strip minjng bill merely prolonged the 

climate of uncertainty." The industry realized that it no longer 

could count on a sympathetic President~s veto of any bill it 

opposed. 
~ 

;/ 
Finally, it could be argued that western coal developers by 

now needed federal legislation f .. or other reasons as well. Much of 

western coal, as noted, is owned by the federal government, even 

though private parties own the surface rights. Federal regulation 

of some kind would be required fo~ the mining of federally owned 

coal. In 1976, the Interi or Department 'secretary issued 

regulations for surface coal mining on federal lands (known as the 

This move, by itself, meant that western mine 

operators would now be operating under some kind of federal 

controls. 

For various reasons, then -- a new President, the industry~s 

difficulty in attracting capital bec-ause of 

uncertainty, and the fact that the entire issue of federal 

control s had become moot -- by 1977 the coal industry was read~,,c'to 

II capitulate. 1I At the same time, Congress was concerned with 

writing a bill with which "the industry (canJ live." 

Although b~ 1977 passage of legislation was a foregone 

conclusion, there remained groups and individuals who wanted to 
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contest issues which were then moat. They had not heard the 

message that Congress no longer wa~~6nsidering a total ban on 
strip mining. The presl"d t f S en 0 ave Our Cumberland Mountains told 

the House sLlbcommi ttee II we feel that the only sensible thing is to 

start a regulated ph t f ase ou 0 strip miningll (u.s. Congress, 
House, 1977: 29). Others wanted to contest the issue of whether 

mined land could be reclaimed~" tl apparen y not realizing that 

Congress already had accepted the industry~s assurances that the 

II
sc ience of reclamation ll was progressing daily. A Montana cattle 

rancher called this a IIdangerous premise,1I arguing that 

reclamation research is a new form of alchemy. Although 

old-time alchemists abandoned the idea of turning base 

metals into gold, the present-day reclamation alchem'ists 

are now faced with transforming money and spoil material 

into diverse vegetative forage. 

The saddest aspect • • is that the reclaimers and 

researchers and the ge~eral public d~sperately want to 

believe the new alchemic theory, because it rationalizes 
/;=-=-~~~ 

the advisability of f;{riP ~~~1\ng (1977: 51>. 
(,/ (I 

Members of the ~:!.~?L and sena~le subcommi ttee assured industry 

representatives that they wan~Jd to write a bill which would 

"t th " ff perml e industry to lncr~(ase co,:} prod~IFtion. Arizona~ s 

Representati ve Morri s Udall tol d"''''a Utl" 11" ty company representative: 
I warit to assu~~ you that I believe the Nation has got 

to increase the production of coal over the next decade. 

It is ~ur insurance policy against the A b ra s ". I 

want to write ra b"IIJ th tIt ~ 1 a e s more coal be mined and 
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let~ it be mined at a reasonable cost but this 

uncertainty is paralyzing the ~ountry (1977: 49). 
, 

Although the entire coal industry opposed the 1977 bill 

(H.R.2), at least nominally, a clear split in interest ilbetween 

eastern and western coal producers became evident. (Many believe 

that federal control s do not work as t{leavy a burden on the larger 
\" 

coal producers as on the smaller mine operators.) These two 

segments of the industry differed in the adamance and extent of 

their opposition to H.R.2. Western w~tnesses made statements of 

opposition almost in an obligatory fashion but then went on to 

offer detailed amendments. Eastern witnesses were more vociferous 

even defiant -- in their statements of opposition. 
\~ 

Eastern and western industry representatives were united, 

however, in their calls for amendments to three sections in H.R.2: 

provisions for public hearings and citizen suits, and re,quirements 

for determining the hydrological consequence~ of surface mining. 

At the same time, western witnesses were concerned about 

prohibitions on mining on alluvial valley floors, provisions for 

acquiring surface owner consent to mine, and restrictions on the 

length of mining permits and the permit renewal process. While 

these issues di d not concern eastel~n operators, they were more 

concerned about the provisio~ that mined land be returned to its 

approximate original contour. Generally, eastern operators were 

fearful that the bill would make it (1) effective,ly impossible to 

mine much eastern coal and (2) too costly for small op~rators to 

comply. Western operators e>:pressed few, if any, concerns in 

these areas. 

In their testimony, the coal industry and utilities 
II 
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consistently sought to increase their options under the 

forthcoming bill while limiting others~ options. Industry saw 

citizen suits and public hearings on applications for mining 

permits as potential sources of harassment and, therefore, delay 

and unpredictability. With respect to citizen suits, Congressman 

Udall reassured a witness: 

One of the most utter frustrations of people who fear 

coal mining in Appalachia is that there is no one to 

talk to. The legislature has been bought off, in their 

view, and at the county courthouse the judge and all 

·the lawyers are on the side of the coal companies. If 

t~ey had some' place to be heard and take out the 

frustrations, a lot of times that helps. You give your 

wife the right to c~mplain and sometimes she won~t 

complain. They don~t have a forum to be heard, and that 

is the philosophy behind the citizen suit provisions, to 

legitimize and standardize some kind of forum through 

which people who haven~t been heard on the strip mining 

provisions could be heard (1977: 50). 

Bill H.R.2 was passed by Congress in July 1977 and 

President signed it in~o law on August 3. 
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CHAPTER 3 

AN OVERVIEW OF THE ACT 

The Surface 0ining Control and Reclamation Act of 1977 has 

been reviewed and discussed els~where (e.g., Dale, 1978; Harvey~ 

1978). Here we present a brief overview of the more important 

provisions in the Act. Taken together, however, the nine titles 

in the eightY-eight page Act provide for a national regulatory 

program "to prevent or mi ti gate adverse envi ronmental ,effects of 

present and future co'al mi ning operati ons. " 

Title I sets out Congressional findings and the purposes of 

Briefly~ Congress asserted its belief that 

technology is available to reclaiQsome of the economic and 

environmental impacts of surface coal mining, and (2) regulatory 

e',fforts should be focused at the state level. Nevertheless, one 

purpose of the Act is to establish minimum national standards for 

regulating surface coal mining reclamation and the surface impacts 

of underground mining. Other purposes are to (1) encourage the 

states to r~gulate mining in accord with such standards, and (2) 

effect a program for the reclamation of previously mined lands. 

Title I1 established the Office of Surface Mining Reclamation 

and Enforcement within the Department of theo Interior and 

empowered it to promulgate and enforce surface coal mining 

regulations. The Act provides for a two-step implementation of 

the new regulatory program. Initially, 90 days after enactment of 

the SMCRA~ the OSM would publish interim regulations for all 

surface coal mining. Enforcement of the interim program 

regulations was to commence 6 months after the passage of the Act. 
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During the interim program, coal operators were subject to a dual 

system of state and federal regulation. However, by August 3, 

1978, after the interim program was operating, a permanent program 

would be developed, and the states would be given the opportunity 

to devise their own regulatory programs to meet the standards of 

the Act and the federal permanent program. States would develop 

their own regulatory programs and submit them to the OSM for 

approval. States with approved programs would become the primary 

enforcement authori ty (i. e. , they were to have "pri macy") • In 

these states, the DSM would function only in an oversight 

capacity. The permanent program would be enforced by the OSM 

only in states that failed to submit or to receive approval of 

their primacy applications. 

The Act provides the OSM with incentives and prods to 

motivate the states to develop and enforce stronger regulatory 

programs. One of the most attractive incentives appears in Title 

IV. It establishes an Abandoned Mine Land Reclamation Fund (AML 

fund) to be administered by the Secretary of Interior. The AML 

fund is to be used for the reclamation of lands mined prior to the 

date of enac:tment. The principal source of revenue for the fund 

is, for bituminous and sub-bituminous coal, a reclamation fee of 

35 cents per ton of coal produced by surface mining and 15 cents 

per ton of coal produced by deep mining or 10 percent of the value 

of the coal at the mine, whichever is less. The reclamation fee 

for lower quality, lignite coal is 2 percent of the value of the 

coal at the mine or 10 cents per ton, whichever is less. Once a 

state acquires primacy, one-half of the AML fees collected from 

its m,ines are to be returned to it for reclamation pro .. fects on 
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abandoned mined lands. 

Other incentives for the states are contained in Titles III, 

VII, VIII and IX. Included are provisions for federal funds to 

create state mining research institutes, university coal research 

I aboratori es, and graduate fellowships for studies in energy 

resources. Also, federal grants are authorized to aid the states 

in developing and operating their regulatory programs. 

To many, the procedures set forth in 1 e '"' Totl V ""re the IIgutsll 

of the Act. Title V contains 115 performance standards for 

surface mining and reclamation that both the interim and permanent 

programs are to incorporate and build upon. Jl.tst as important, 

section 501 specifies a rigid timetable for the promulgation of 

interim and permanent regulations and submission of state primacy 

applications. The requirements for establishing state programs 

are also contained in Title V. 

The Act contains provisions for citizen participatipn in and 

review ~f the development and implementation of the federal and 

state programs. For instance, public hearing~ are required at 

several stages in the development both of federal and state 

programs. And once develope'd, in order to incorporate any changes 

in the respective regulations, the OSM was to hold public hearings 

allowing a thirty-day comment period from interested parties and 

state governments. Also, public hearingsowere mandated in states 

requesting prim~cy, wit~ the Secretary of the Interior making his 

decisions after these hearings had been examined. If the primacy 

package was not approved, states were permitted sixty days to 

submit a revised program. 

,-:, 
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Section 515 establishes detailed mining and reclamation 

performance standards. E>:amples -- required in the interim, 

permanent and approved state programs require mine operators 

to: (1) submit detailed information on the proposed mine site and 

a reclamation plan before a permit to mine is issued~ (2) secure a 

performanc~ bond of sufficient size to pay for reclamation should 

the mine operator fail to do so, (3) remove and store topsoil 

separately so it can be used in reclamation, (4) conduct blasting 

only und.r specified conditions, (5) monitor and take steps to 

ensure that mining does not effect the hydrological balance of the 

mined area, (6) handle and stor~ spoil materials only in specified 

ways, with no placement of spoil on the downslope, (7) reclaim 

portions of the mined area as quickly as possible after mining is 

completed, (S) eliminate all highwalls in the reclamation process, 

(9} regrade the mined area to its approximate original contour, 

and" (10) establish a self-revegetating cover on the mined area. 

Other sections of the Act contain proviSions designed to restrict 

coal mining in certain ecologically fragile or economically 

significant areas, 
~ 

such as ~rime farmlands and alluvial valley 

floors in the west (i.e., naturally irrigated or subirrigated 

areas capable of supporting agricultural activities). 

Further, Title V outlines the inspection and enforcement 

policies and the penalty proviSions of the Act. The Act provides 

for a system of mandatory enforcement and close cooperation 

between federal and state regulatory personnel. During the 

inter'im program, OSM inspectors were required to inspect each 

permitted mine site twice annually without giving prior notice to 

the operator. Section 521 explicitly requires inspectors to write 
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a notice of violation for every ~egulatory infraction they observe 

on a mine site. In addition~ it requires them to issue a 

cessation order (an order to cease all mining) under conditions of 

imminent danger to public health or safety, or when an operator 

fails to abate a violation. 

Section 518 establishes the monetary values of 

assessed for violations and the process by which 

penalties 

they are 

assessed, adjusted and collected. A ma>: i mum of $5, 000 may be 

assessed for each violation. Violations not corrected within the 

time period set by the l'nspe-tor m~y be ~ d . ~ = =ssesse an additional 

$750 a day. Maximum civil and criminal penalties of $10,000 or 

one year imprisonment <or b th} b' o may e lmposed if a person 

knowingly and willfully fails to comply with the Act or the 

regulations. 

For at least a decade, the coal industry resisted f.\ll 

efforts to establish a new regulatory apparatus. Clearly, it 

wanted to defeat federal surface mining legislation. Not Ltnti 1 

Jimmy Carter~s victory in the 1976 Presidential election did it 

begin detailed bargaining over many specific provisions in the 

impending Act. By that late date the fundamental structure of the 

Act and many of its detailed requirements were accepted by a 

Congressional majority. Nonetheless, the industry successfully 

lobbied for requirements more to its liking. As a result, many of 

the Act~s requirements contain variance procedures (e.g., in the 

reqLti rement that ml' ned 1 ~nd b t d t . = e re Ltrne 0 1 t's appro>: i mate 

original contour') • Other sections of 'the A-t I I '- c ear yare 

beneficial to the coal industry (e.g., federal funds for coal 
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research, and for training graduate mining engineers and other 

technical personnel). The Act also contains a mechanism, the 

Small Operators Assistance Program (SOAP), to help small operators 

meet the costs of preparing mine permit applications. In areas 

that impOse financial burdens on the industry, such as the AML 

fund, the cost is fixed and, therefore, calculable. In many ways, 

the coal indugtry successfully reshaped the Act for its own 

benefit. 

Nevertheless, passage of the SMCRA was a victory for its 

environmentalist and citizen supporters. Generally, the Act~s 

requirements are comprehensive and stringent, containing many 

"agency forcing" provisions (cf. Ackerman and Hassler, 1981>. At 

the same time, and parado~dcally, this string.ency and rigidity are 

deceptive. By including procedures for variances from the Act~s 

requirements, Congress left to the Office of Surface Mining the 

task of resolving issues related to the breadth and application of 

the variance procedures. In effect, Congress passed the buck. 

More importantly, the relationship between the OSM and state 

regulatory authorities was left ambiguous. OSM~s task is to 

ensure that the states develop adequate regLtlatory programs, but 

responsibility for program development and implementation 

(primacy) was left to the states. Thus, the Act contains the 

seeds for serious tension and conflict. 
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CHAPTER 4 

THE POLITICS OF REGULATION: INTERPRETATIONS 

Current discussions of regulation make a distinction between 

the regulation of prices and the regulation of quality (Arrow~ 

1981>, between "old-style economic regulation" and "new-style 

social regulation" (Lilly and Miller, 1977)~ or simply between 

economic and social regulation (Klass and Weiss, 1978). This 

distinction is important, not only because the two types of 

agencies pursue different goals, but also because they tend to 

vary in the authority of their legal bases, the strength of their 

social bases, and the orientations of their regulatory staffs. 

The intent behind the creation of old-style agencies was to 

protect the "public interest" from market imbalances. The 

agencies were to be staffed by independent experts, free from 

partisan and special interests~ who would provide rational policy, 

full-time oversight, and op.rational continuity and flexibility. 

Analyses of the origins, workings, and consequences of these 

economic regulatory agencies are found in a substantial body of 

empirical and theoretical writings by historians~ political 

scientists, economists, and muckrakers (for a review of this 

literature, see McCraw, 1975). 

The mandate given the new-style agencies, ·such as the Office 

of Surface Mining, ~s to control the social costs of production. 

In contrast to the the earlier economic regulatory agencies, the 

new agencies are based -on relatively stringent enabling 

legislation with little explicit responsibility to protect 

industry from economic distress. Only recently, however, have 
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social scientists begun to provide empirical and theoretical 

analyses of these new regulatory agencies (e.g., Mendeloff, 1979; 

Wilson, 198011 Kei ser, 1980; Quirk, 1980; Kelman, 1981; Menzel, 

1981) • 

THEORETICAL APPROACHES 

Theories of regulation are generally based on analyses of 

old-style agencies. Although there is a large array of theories 

of the politics of regulation (cf. Mitnick, 1980), they represent 

variants of four answers to the basic question of who benefits 

from regulation: (1) the public at large (i.e., the public 

interest) , (2) the groups that agitated for regulatory change 

(e.g., moral crusaders), (3) the regulated industry, and (4) the 

regulatory apparatus (i.e., the bureaucracy itself). 

Nearly all regulatory law is justified as social control that 

serves the interest of the general public. In addition, the idea 

of serving the public interest is a common legitimating mechanism 

for regulatory agencies and their personnel. With few exceptions, 

however (e.g., Sharfman, 
j 

1931), empirical research has been used 

as witness against this theory. The difficulty, of course, is in 

spec:ifying precisely what is meant by "public: interest." 

Nevertheless, the idea that regulation reflects the public 

interest is not without utility. It focuses our attention on the 

need for legitimation as a constraint in the production and 

application of regulatory law, and a. a basis for opposition to 

special interests. Further, it suggests that regulatory agencies 

themselves, when perceived as acting in the public interest, act 
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as legitimizers of the regulated and of the economic system as a 

whole. In the process, regulation is transformed into a signal 

that "everything is under control." 

Unfortunately, public interest theory explains too much. It 

tenM1s to neglect the question of weer some s ra a 1n h th t t o "the" 

public benefit more than others, and it downplays the importance 

of investigating precisely how things happen (i.e., the social and 

political forces which produce legislative change and regulatory 

programs) • 

Careful empirical investigation of regulation generally 

elicits one form or another of interest group theory. If the 

focus of research is on the origins of a regulatory agency, the 

most common explanation pictures the instigating group(s) (or 

quasi-groups) as the major beneficiaries, although generally the 

final regulatory package is a compromise containing some benefits 

for the regulated industry as well. 

The most studied cas. is the attempt to regulate the 

railroads through formation of the Interstate Commerce Commission, 

the first independent regulatory commiss~~n i~,the United States. 

Midwestern farmers (Buck, 1913), midwestern small capitalists 

(Miller, 1971; Martin, 1971> , and eastern small capitalists 

(Benson, 1955; Nash, 1957), are given vari9us degrees of ~rimacy 

in these accounts of the origins of railroad regulation. The 

valuable common component of ,these interpretations is the 

identification of real historical actors struggling to protect 

economic interests, demanding governlll!=ntal protection from 
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subordination to monopoly capital. 
The overall picture is one of 

class struggle involving middle cla~Jes and OPPOSing fractions o~ 
capital. 

The ideological justification for railroad regulation 

contained three components that became the basis of further 

demands for reg<"ll atory reform: 
hostility toward monopoly power, 

distrust of politiCians, and respect for experts. These are the 
basis of ProgresSlovlosm, t~e b dOl 

" roa SOCla movement that often is 

viewed as the major source of reform and dO 
e>:pan 1ng governmental' 

regulation of the economy during the first two decades of the 

century (McConnell~ 1967) • Progressivism had its roots in the 

various fractions of the middle class. 
Hostility toward monopoly 

emanated espeCially from small entrepreneurs and farmers. 

in expertise was a reflection of the world view of the new 
Trust 

middle 
cl~ss of educated employees, 

an emerging knowledge elite. The 
cleavage within the middle class has increased over time and is 

reflected in the "new" regUlation (e.g., EPA, OSHA, OSM) , which we 

view as new middle class projects. 

Interest 
group theories draw our attention to forces beyond 

the regulatory 
arena that constrain the formulation 

implementation of regulations. In' practice, however, such 

approaches tend to ignor~~the politics of the full regulatory 

process. 
Further, the role of the state in the origin of 

regUlations is not given sufficient attention. 
Finally, it may be 

doubted that knowledge of input (group pressure) provides a good 

explanation of output (the consequences of regulation). 
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When regulatory agenc:ies have been studied over time or in 

terms of objec:tive ec:onoi\Tlic: benefits of regulation, the evidenc:e 

tends to support a sec:ond type of interest group theory, c:apture 

theory. The idea that regulatory agenc:ies bec:ome the agents of 

the industries whic:h they were established to regulate is' perhaps 

the most widely accepted proposition in the field of regulatory 

analysis (Mc:Connell, 1967; Zeigler and Peak, 1972; Salamon and 

Wormsley, 1976; Owen and Braeutigam, 1978) • Bec:ause the term 

lIc:apture" may refer to direct c:ontrol, cooptation, the 

establishment of a c:ommunity of interests, or neutralization, 

there are two somewhat different versions of c:apture theory. 

IQ~!:'~!!!~Qtsl c:apture theory holds that.. c:ap-ture i sa reI ati vel y 

natural c:onsequenc:eof the aging proc:ess (Bernstein, 1955; Downs, 

1967). The major basis for captur'e is the loss of ,the broad~based 

public support that was instigated by, reform groups at the point 

of origin, and the subsequent loss of, support by elected 

politicians. The agency, then, in quiet desperatiorl~ turns to its 

own clientele for support~ Altern~tively, once the reformers have 

turned thei rattenti on and 1 i mi:ted resoLirces to other areas, the 

regulated industry is able ',to mobilize its, resources more 

; effec:tively. to control the agency. Factors that pUsh .geneies 

toward capture include insufficient mon~tary and materia,l 

resourc:es, ' shortage of personnel, i nadequat~ qL~al itYdf. p~rSOnhe!l,~ 

industry control of essential. information and:' expertfse,the 

establishment of cooperative relationships for-.the 

problems" and the greater rewards for' c:ompetetltp7rsonnel:ih.the 

regulatep industry (cf. Mitnick, 1980>. 
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The utility of theories of incremental capture is that they 

direct attention to c:hange within agencies, to the constraints 

under whic:h they operate, and to c:ontinuing group struggle beyond 

the sphere of public politic~. These theories lead us to 

investigate the background and mobility patterns of agency 

personnel and to focus on changing outc:omes. Deficiencies of 

these theories, in practice, include the lack of attention to the 

actual implementation of regulations and to legal-bureaucratic: 

constraints on capture. 

Another form of capture theory shares these defic:iencies but 

not all of its advantages: ~!!:gst capture theory. The most noted 

proponent of this theory is the radical historian Gabriel Kolko, 

whose research shows the direct influence of big business in 

shaping regulatory legislation and staffing regulatory agencies, 

particularly the Federal Reserve Board, the Board of Food and Drug 

Inspec:tion, the Federal Trade Com~ission (1963) and thelnter~tate 
~;,. 

Commerce Commission (1965). In all of these cases, business was 

seeking the rationalization of the economy, that is, stability, 

predictability and security through protection from competition 

(see also Weinstein, 1968) • The the~is may be readily applied to 

a number of other agencies (e.g., 'the CAB, the SEC). In fac:t, a 

similar general theory has been produced by a conservative 

economist (Stigler, 1971). 

Direct capture theory is a form of the 

theory that the state is the instrument of power ~lites or the 

ruling class. The advantages of this approach are its emphases on 

agenc:y formation and the backgrounds of agency officials. Among 
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the major complaints against instrumentalism (or direct capture 

theory> is that it overplays the importance (and necessity> of 

class consciousness, direct participation, and conscious planning 

by elites or the capitalist class. Obversely, it~underplays the 

role of class struggle, countervailing interest groups, and the 

relative autonomy of the state. 

Among neo-Man: i st schol ars, i ncreasi ng recogni ti on of the 

deficiencies of instrumentalism as a tool for understanding 

advanced capitalism has led to a proliferation of theories of the 

state (some of the key works are Poulantzas, 1969; Offe, 1974; 

Habermas, 1975; O~Connor, 1973; 1981; Block, 1977; 1981). Despite 

considerable internal dispute, there is agreement on the key 

concept: the relative autonomy of the state. The basic thrust of 

this idea is that the state is a steering mechanism, operating 

relatively independently from capitalist manipulation but within 

the constraints of the capitalist system. Its major function is 

the rationalization of the system; that is, it is the state~s task 

to work out ~mergent problems in a rapidly changing system that is 

subject to contradictions, crises, and disjunctions. Among the 

crises that must be continuoL\sly resolved are "the accumulation 

crisis" and the "legitimation crisis" (O~Conner, 1973). Put 

differently, the state must prevent ,economic stagnation and quell 

dissent. In attempting to steer the economy, the state acts as 

"collective capitalistll and one part of its steering function is 

regulation, such as controlling the supply of money, ~ome prices 
II 

and rates of profit, business competition,. produc£ quality, and 
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economic externalities. The state acts as collective capitalist 

insofar as it optimizes the stability of the system, as a 

£s2itsli§ti£ system. The state need not act directly in the 

interests of the capitalist class in the short run. As collective 

capitalist, its policies necessarily damage some individual 

capitalists and sectors even as it aids others. 

Such theorizing provides a general e>:pl anati on for the 

relative independence of regulatory agencies but often neglects 

the empirical quest~on of how, specifically, the capitalist system 

operates through the concrete actions of state managers. These 

state agents include bureaucratic regulators who often construct 

and enforce regulation of economic activity that is detrimental to 

many businessmen but beneficia~ to the capitalist system as a 

whole (Block, 1977) • Fgr e>:ample, the new regulatory agencies 

enforce the internalization of costs formerly borne externally, an 

impossibility under Ltnregul ated competition. Such regulation 

rationalizes the system by sparing the ~ommons from degradation 

(cf. Hardin, 1968) and, in addition, legitimates the political 

economy by the show of state autonomy from bUsiness •. 

The study of regulation, then~ must recognize the regulatory 

agencies as more than "black bo>:es ll that are IIthrough-puts" for 

interest group pressures ("inputs ll ). Regulators operate with some 

autonomy within the constraints of the system. The empirical 

question is to determine just how they operate and the nature of 

the constraints to which they respond. 

DIRECTIONS FOR RESEARCH 

We have L.I,sed components of each of the four theori es in our 
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investi~~~ion and analysis of federal surface mining regulation. 

Public interest draws our attention to the regulatory agency~s 

need for legitimation. Countervailing interest group theory 

points to the role of group struggle in agency formation and 

operation. Capture theory alerts us to factors that limit 

regulatory effectiveness. And relative autonomy theory leads us 

to focus on the goals, strategies and activities of the regulatory 

agents themselves (cf., Serber, 1975). 

The regulation of surface mining, like all regulation, is the 

social control of activities judged detrimental to the interests 

of others. Regulation is an outcome and reflection of social 

conflict. It is the politically constructed "resolution" of 

social struggle. Like other forms of politics, the study of 

regulations involves .issues of who gets what, why, when, how and 

("Ii th what consequences (Lass~ell , 1935; Clark, 1967). But 

politics is not static, nor are political disputes ever fully 

resolved. Regulation is not the fina~ solution to the X (e.g., 

environmental} problem, but a political e~g£gEE. 

The answers to the question "who gets what" are deeply 

embedded in the answer to the question "how" a process. 

Regulatory law is an attempt to formally specify constraints on 

how social benef.its and damages will be distributed. But the 

implementationo of such law subjects it to deconstruction and 

reconstruction at every point -- the making of formal rules and 

less formal policy guidelines, judicial resp6nse to litigation, 

the formation of an administrative structure, the establishment of 

enforcement procedures, and implementation in the field. Previous 

studies of regulation have tended to focus on the questions "who 
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gets what" by examining the content of the law itself and the 

consequences of regulation (beneficiaries and losers) • In 

determining this occurs, scholars have centered their 

attenti on on i nterest group~~, formal bureaucratic mechanisms and 

high level admi ni strators. An emphasis on the politics of the 

implementation process on what goes on behind the 

administrative facade is a notable gap in theoretical 

approaches to regulation. Only recently have scholars begun to 

study the implementation process in regulatory agencies (e.g., 

I(agan, 1978; Katzman, 1980; Hawkins, 1980; Thomas, 1980; Kelman, 

1981> • 

In this study of the initial implementation of the federal 

surface mining law, the analytical questions that we address 

"what are 

regulatory 

limitations 

part and 

the choices available at the various pOints in 

process," and "what are the 

on effectiveness and capture?" 
(/ 
" " 

parcel of the larger questions of 

determinants of 

These questions' 

"how" and "why" 

process operates as it does. 

Our analysis bf the Office of Surface Mining centers on 

identification and explanation of the agency~s basic style 

operation. By "style ll we mean the underlying pattern that 

are 

the 

and 

are 

the 

the 

of 

is 

found in seemingly discrete decisions and actions, and in forms of 

social structure. Such a style is determined by a multitude of 

factors. It may be established by the intent of Congress or top 

administrators; it may ~e developed through organizational drift 

in response to external conditions and internal dilemmas. 

Since regulatory agencies are subject to contradictory 
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clear, dominant style will quite possible that no 
pressures, it is established 

style of an agency has been When the dominant emerge. 

by intent, 
\ 

strategy, a 

the style may component of a be thought of as a basic 

1 pl an for action. fundamenta When a style is under 

whether by pl~nned l·t has been instituted, t· and after 

construc lon l.t is constantly ?haped and 
choice or by a series of accidents, 

reshaped by constralnts l.e., . (. limiting conditions), some of which 

others of which may reinforce the style, modify may undermine or 

it .. 

Two mode of ani~l ysi s: \ £!J.gi.s§§ are central to our \ 

concept s Off i ce ~f Surf ace]! Mi ni ng 
Our case study of the ~ ~ and constr:.§i.nt§· -----

began with the assumption t · of any that the implementa lon . 

regulatory 

points 

t variety of choice of options a a program is open to not 

I enjoy considerable, but that regulatory personf)e 

unlimited latitude in the construction of O task then programs. ur 

selected and not others. why certain options were 
was to discover . d action, 

voluntary, undetermlne th appearance of All choices have e 'ous 

or at least, I determined by preVl can be viewed as large y 

choices. At choice must be accepted as level of analysis, some t 

partial explana lon t · of action, i. e.::.." the search for determinan s 

of choice must cease. 

the sociologist, 

For the most interesting contribution to the h . e provides limiting c OlC 

identification of the conditions 

e>:pl anati on 

styl es) • We 

Constraints 

of actions and activity patterns (e. g. , agency 

these limiting co~ditions as refer to constrai nts. 

forces which channel, are social but do not rigidly 
., 

. 'ons and actions. det~rmine, deC1Sl 
."" 

the constraints on choice Among 

~ and ideological are the values biases which limit a perso~~s 
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Willingness to "see" and ~tertain s~iously a host of alt~native 
choices. 

When individuals are ensconced in a bureaucratic 

setting, their decisi6n options are constrained by social and 

Political forces which narrow the conSideration of options. We 

discuss some of these constraints later. 

1977; Kagan, 

TYPOLOGICAL ANALYSIS OF THE REGULATORY PROCESS 

In thinking about how a regulatory agency works, what is 

needed is an approach that analyzes the full regulatory process, 

from agenda setting to field i~plementation. 
One way to approach 

this task is to e~amine the stages of decision-making and the 

constraints affecting Such deCiSions, inClUding the previous 

selection of OPtions, at every stage. Our theoretical approaCh is 
tYPological. 

Each of the steps in the regulatory process'entails 

a deCision process or is the result of Such a process. 
That is, 

an option taken at any point acts as a constraint on chOices made 
at later pOints. 

For purposes of simplicity, we present polar 

choices at each stage o~. the regulatory process. 
The steps in 

that process and the polar options are presented in Table 2. Of 

Such chOices represen~ ideal types. At no point is it 
t h t t 1 t (( . 11 f 11 . t t h t a a concre e regu a qry process Wl a ln 0 e mos 

course, 

likely 

e>:treme category. 
It is reason~ble to assume that the options 

selected v;ory from law to law and from agency to agency. Further, 

the comparison of any concrete regulatory. process with the ideal-

typical model prOvides a starting point for the theoretical 

understanding of specific regulatory actions. ~vement toward the 

development of Such a model appears in several r~ent discussions 
of regulatory agencies (Bernstein, 

1955; Bardach, 
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1978; Mitnick, 1980; Keiser, 1980; Hawkins, 1980; Thomas, 1980; 

Kelman, 1980). 

Although numerous choices must be made at each stage of the 

regulatory process, many are reflections of quite distinctive, 

dominant styles: 

In its ideal-typical form, the enforced compliance style of 

regulation encompasses an overriding drive toward the 

rationalization of all aspects of the regulatory process. Its 

components include: reliance on formal, precise and specific 
1\ 

rules; the literal interpretat#on of rules; reliance on the advice 
/; 

of legal technicians (attorneys); the quest for uniformity; 

centralized and hierarchical organizational structure; and the 

distrust of and an adversarial orientation toward the regulated. 

The negotiated compliance style of regulation reflects a dominant 

orientation toward obtaining compliance with the §ei!:it of the la.w 

through the use of bargaining and discretion. Its components 

include: the use of general, flexible guidelines; the dis-

c\creti onary 
j/\ 

interpretation of rules; negotiation between 

~C"-!?C i ent if i c technicians (lIe>:pertsll) ; 
\\ 

allowance for situational 

factors in rule application; a loosely structured organization; 

and an accommodative stance toward the regulated. 

An advantage of this typolggy is that it can be tied to the 

fundamental question of capture versus autonomy. In general, it 

may be e>:pected that selection of enforced compliance options are 

conducive to agency autonomy while selection of negotiated 

compl iance options are conduci ve. to captur,e. The enforced 

compliance model uses the relatively autonomoUs legal system eto 

/.' 
'I Ii I: 

,} -::;-.-
66 
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promote a relatively autonomous administrative apparatus within 

the capitalist state for the control of the production activities 

of a segment of capital. Such a model fits the interests of 

reformers and is particularly compatible with the ideology of the 

new middle class, an ideology of reform through legal expertise. 

This model promotes the power of agency officials at the expense 

of specific units of capital. It is to be expected that the 

regulated industry generally desires a negotiated compliance 

approach. This approach increases the influence of the clientele 

in establishing the operational meaning of the law. It enhances 

the possibility for incremental capture of the regulatory agency. 

§tsgg§ Q£ tOg BggYlstg!:~ E!:g~g§§~ 109 gogi~g g£ Qetigo§ 

We focus now on selected aspects of the two polar strategies 

at the various stages of the regulatory process, as delineated in 

Table 4:-1. Here and in the following section, we discuss 

hypothetical constraints on strategic choices. 

The gOs~liOg "lggi§l~tign that provides the basis for any 
\\ 

regulatory program is formulated in an arena of political 

conf 1 i ct. When the resoll,~t.i on of such conf Ii ct is wei ghted on the 

side of the industry to be regulated, the law is likely to be 

vMgu~ or ambiguous concerning goals and/or appropriate means of 

attaining them (Bernstein, 1955) • A mandate for negotiated 

compliance is implied, and the regulatory agency is likely to 

become the i ns'brument of ,.the uregul ated. II In contrast, when a 

political conflict is resolved in favor of an anti-industry 

coalition, the law is likely to be rigid and precise, implying a 

mandate of enforced compliance (Keiser~ 
i.,~ • 

1980). The regulatory 
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TABLE 4-1 

TYPOLOGY OF REGULATORY STYLES AND STAGES IN THE REGULATORY PROCESS 

Stages of the 
Regulatory Process 

Statute Formation 

Bureaucratic Precess 

Rule-Making 

Regulations 

Rule Application 

Regulatory Styles 

Enforced Compliance 

Rigid 
Comprehensive '", 
Precise 

Mechanistic 
Tightly Coupled, 

Adversari a 1 
Formal 
Attorney Control 

Literal 
Detailed 
Design Standards 

Rule-Based 
Stringent 
Penal 

: 68 

Negotiated Compliance 

Flexible 
Narrow 
General 

Organic 
Loosely Coupled 

Negotiational 
Informal 
Administrative-

Technical Control 

Discretionary 
General 
Performance Standards 

ResultS-Based 
Acconmod.llt1ve 
Conci 1 i atory 

I. 

c 

agency is created as an instrument of reformist coalition, 

relatively autonomous from industry control. In either case, the 

temporary resolution of conflict in the form of law is intended as 

an e>:ternal constraint on future agency actions. Although it 

would be a mistake to assume that the regulatory process is 

determined solely by the structure of enabling statutes, there can 

be on the little doubt that the law is a powerful constraint 

options selected at later stages of the regulatory process. 

proceedings are the initial phase in the 

operationalization of law. In the older economic regulatory 

agencies, rule-making often was ad hoc, informal and based on 

direct negotiation with the regulated clients. From their origins 

the new social regulatory agencies~ rule-making proceedings were 

subject to the Administrative Procedures Act, which requires 

technical and legal justification of rules, as well as rejected 

al ternati ves, and to the Advisory Committee Act, which requires 

open public meetings. Thus, agencies now must follow a number of 

formal procedures in rule-making. Under these conditions, rule-

making often takes on an adversarial quality. Still, agencies are 

not process. without discretion in structuring the rule-making 

The option of selecting relatively adversarial a versus a 

relatively negotiational rule-making strategy remai ns. It is 

likely that selection of a more adversarial. set of procedures 

increases the probability that the agency will establish and guard 

its relative autonomy. 

The product of rule-making, are a social and 

political product. An agency may construct 1 eg ali s tic rules, 

precise and rigid in their demands on the regulated or it may 
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to rules allowing a more discretionary approach 

Legalistic rules are usually quite detailed and 

emphasize design standards as contrasted with discretionary rules 

that are general and stress performance standards. Legalistic 

rules are intended to control industry by specifying not\only ~b~t 

must be done, but e>:a.ctly bQ~ it is to be done. 

Once promulgated, regulations must be implemented ~hrou9h an 

QLg~ai~stiQD21 §tL~~t~~~ and management strategy. As we have 

emphasized, the selection of a dominant mrnnagement styles is not 

rigidly determined. Again, those who construct a regulatory 

to bureaucracy retain a degree of latitude and discretion 

structure both their "internal" and "external" relations. As th~se 

labels suggest, the former refers to agency itself while the 

latter refers to relationships between more or less self-

sustaining bureaucratic units. 

Soci al scientists have sketched two ideal-typical forms of 

bureaucratic organization. Although the labels for these types 

vary, their substance shows remarkable similarity. Burns and 

Stalker C1961} designate their version of the two types as 

Mechanistic management tends to 

be highly centralized and hierarchical. Individual tasks tend to 

be defined rigidly and narrowly, and ~hannels of communication are 

hierarchical and fOr I.lalized. By contr2st, organic management is 

collegial and authority is diffused. There is much less emphasis 

on hierarchy and formalized, vertical lines of communication. 

Individual tasks are defined generally rather than specifically~ 

And, personnel are encouraged t,o e>:erci se creati vi ty and 
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initiative in task performance. We assumed that mechanistic 

d b h t l"St.l"C of organization~,' that management woul e more c arac er , 

enforced I " t 1 while organic management would adopt an com~ lance s y e, 

be more likely in regulatory a~encies which adopt a style of 

negotiated compliance. 

In its relations with subunits and other agencies, we 

employed the distinction between "loosely coupled" and "tightly 

coupled" systems (Hagan ~t. ~l., 1979). The American criminal 

justice system has been characterized as a loosely coupled system 

which is only weakly rationalized, with discretion dispersed 

throughout a v~~iety of aQencies in &n unsystematic manner (Hagan 

1979). Regulatory agencies may be loosely or tightly 

coupled in ,two senses: internally (e.g. , ties between 

headquarters and the field) and externally (e.g., 

primary regulatory agency and other agencies, 

ties between the 

such as state 

bodies>. The structur at i on of a regul ato,'"y system is not wholl y 

. t t t" oLlnt of adml'nistrative constrained but is subJec '0 a cer aln am 

choice. In general, it seems reasonable to assume that loosely 

coupled systems are compatible with negotiated compliance and 

tightly coupled systems with enforced compliance. 

HO,,"lever constrai ned by previ ous steps in the regul atory 

process, field agents still ~re faced with decisional strategies 

A stringent strategy is based on 

criteria of uniformity, adherence to the letter of the law, and 

distrust of the regulated. Contrarily, accommodative 

t t " pOll",cl"es are based on criteria of the need to implemen a lon ta~~e 

- t l"nto account and a degree of trust that the variable candi ions 

regulated will adhere to the spirit of the law. A stringent 
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policy is generally advanced by "tying enforcement agents to the 

book II (i.e., the regulations) rather than allowing a relatively 

independent application of e>:pertise. It seems likely that such a 

strategy will be associated with a coercive rather than an 

educ:ational role model for field agents. A stringent 

implementation policy is intep-dad t'? ~~eep the field agents, as 

well as the regulated, in line. 

Part of rule-application is the imposition of a .scale of 

sanctions. The sanctioning process may be approached from a 

punitive or a reformist standpoint. The former approach holds 

that violations will be limited and deterred most effectively if 

judgment is swift, certain, and uniform. The latter approach 

holds that consideration of situational variables is the most 

effective basis for gaining compliance. The development of a 

rather severe set of penalties would be congruent with an ideal-

typical style of enforced compliance and more symbolic ~~inds of 

punishments (or possibly, rewards) with a negotiated compliance 

style. 

In discussing our typology of polar options available at 

various steps in the regulatory process, we have indicated the 

manner in which internal constraints (previous decisions) limit 

the options available at every point. Real choice is limited 

further by an array of external constraints. We will focus on 

three types of constraLnts: 
c' 

(\ 

If polit~cs is defined in its broadest sense as all attempts 
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to influence or control state policy, then it is likely that 

political forces will act as external constraints on state 

ag~ncies at every step of the regulatory process. In the case of 

the old economic regulatory agencies, oppositional groups tended 

to withdraw to the sidelines after the passage of an already weak 

Act. In the case of the new social regulatory agencies, this 

withdrawal has not yet occurred (Sabatier, 1975). The shaping of 

the regulatory process within these new agencies is subject to the 

external constraint of continuing political pressures. These 

political forces include reformist organizations, the regulated 

industries (usually somewhat divided along IImonopolyll capital and 

IIcompetitive" capital lines), the states, Congress, and the 

courts. It may be expected that reformists will continue to press 

for enforced compliance policies, while the states, generally, and 

industry, always, press for negotiated compliance strategies 

(competitive capital more so than monopoly capital). Congress and 

the courts may swing either way, although the courts typically 

support any agency action that follows legal procedures. 

Available resources are important constraints on agency 

policies. It is likely that insufficient budgets, inadequate 

personnel, in terms of either quantity or quality, and lack of 

adequate information tend to force agencies toward adopting 

negotiated compliance strategies. 

Finally, regulatory agencies are constrained by the state of 

the economy. In general, economic regulation seems to be the 

resuat of class conflict in "hard times." Such regUlation 

reformulates the economic system and legitimates both that system 

\\ 
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and the role of the state as the protector of the public interest. 
('; 

Support for economic regulatory agencies apparently is subject to 

gradual erosion (de-legitimation) in periods of p~osperity and, 

thus, to demands for deregulation in succeeding periods of 

stagnation or decline. The regulation of products and the 

production process seems a result of the class politics of 

relatively prosperous times. Initially, such regulation also 

legitimates a reformed economic system and the role of the state. 

As social regulation contribut~s to the fiscal crisis of the 

state, it may lose its legitimating function. Since this new 

regulation appears to limit economic growth, economic stagnation 

pushes social regulators toward policies of increased negotiated 

compliance. 

In the remainder of this report we employ our interpretive 

typological schema to describe and analyze the creation, 
, 

implementation and impact of the federal government~s attempt to 
~~ 0 

regulate fhe surface coab mining industry. In the concluding 

chapter we return to our theoretical typology in a more explicit 

manner, including a discussion of policy implications in light of 

this approach. 
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CHAPTER 5 

THE SOCIAL CONSTRUC~ION OF THE AGENCY 

After Jimmy Carter~s inauguration, the new Secretary of the 

Interior, Cecil Andrus, created an interagency Task Force to 

prepare for fmplementation of the forthcoming surface mining .1 

statute. Eventually, some 90 persons from approximately 20 

agencies comprised the OSMRE Task Force. The larger Task Force 

was broken down into 17 "task groups," each of which worked on 

developing a piece of the new Office of Surface Mining and its 

regulatory programs. 

EARLY ACTIVITIES 

The Task Force leader was a career civil servant who 

previously had a managerial position in the Department of the 

Interior. Because of budgetary problems, the OSM~s initial 

director was not hired until several months later. A professional 

engineer, he formerly had served as head of Pennsyl~ania~s agency 

for regUlation of surface mining. His selection was acceptable 

both to the states and the environmentalist community. Like him, 

the agency~s intial group of Assistant Directors were not hired 

until several months after creation of the Task Force. For varying 

tenure, most of them previously had been employed by the federal 

government. 

" } 
/ 

Like its leader, most members of the Task Force were 

recruited or specifically assigned from other agencies in the 

Departm~nt of the Interior. They were selected ~ecause of their 
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expertise in the area of mining or in related technical areas 

(e.g., hydrology, geology). They were nEeded to help the Task 
("-\ 

Force draft its interim regulatory program, and"-later they would 

be needed to help review state program submissions. As the Task 

Force grew in size, an increasing amount of the work was performed 

by the task groups. 

To avoid becoming entangled in the final stages of the 

legislative battle over the Act, the Task Force operated 
Llnobtrusi vel y. 

One of the things we attempted -- and, I think, 

reasonably adequatel y' -- was to keep Task Force 

operations out of the debate and hearings and markups 

going on on the Hill. Now, there were two or three of 

us who were working with the Secretary~s legislative 

people, and what he wanted to do on the Hill. And we~d 

point out some_of the problems we had. But as far as 

the run-of-the-mill Task Force, you know, the people who 

were actually agency trying to develop the 

infrastructure, we just, as much as we could, we severed 

that. And we were very careful, or tried to~be very 

careful, that the draft regUlations didn~t get out into 

industry, or up on the Hill, floating around. 

Still, there were important chores to perform in the final day~ of 

the legislative deliberations over the SMCRA. 

The first chore was the last C minute lobbying. Were 

thEre things in this Act which we wanted to change 
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now that it looked like it was going to be signed? So, 

we collected a series of possible adjustments. So, 

first we had to identify those. So there was 

lobbying going on in the sense of the administration 

expressing its views and taking a position on some of 

the spicey issues: prime farmland, alluvial valley 

floors. While at the same time prep£~ing a set of what 

might be called technical amendments. We got 

legislative history. We asked the Committee to put in 

an extra sentence or two in the Committee report. Or, 

we had some -- we wrote floor colloquies where you have 

Senator saying, /lIsn~t it correct -----------
Congressman so-and-so that ••• ?/I (They~re all made up 

you know. He~s reading off a cue sheet.> But those are 

the last minute kind of mechanics of legislation. They 

range from the big policy issues -- what to. do about 

prime f~rmlands, alluvial valley floors to floor 

colloquy to bolt down some little mechanical thing you 

know is going to come up ••• You~d see where you~d get 

a little mechanical weakness in the way a statute would 

work, and if that fell apart, you~d have this enormous 

discontinuity and screw up. And the mechanical hook 

can be strengthened by just the right kind of 

legislative history • That~s what Congress meant, 

but the words are ambiguous and it could be interpreted 

another way and the whole thing would just go • • • And 

you can tighten that so it~s closed with ~ nice sentence 

or two, or colloquy. Or, better yet, something in the 
.. , 
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Committee report. 

Early in its operations, the OSM Task Force collectively 

developed a set of planning assumptions in order to "get everyone 

thinking along the same lines" and to guide individLtal and task 

group activities. Consiste~t with the spirit of the enabling 

statute and~ to some extent, letter as well the Task Force 

decided to create a self-contained agency. Put differently, they 

decided that portions of its program would QQt be delegated to 

other federal agencies. Instead, the OSM wo~ld encompass all 

a~pects of the regulation of surface coal mining. Once this 

planning assumption was made, the Task Force moved to create an 

appropriate structure for the Office of Surface Mihing. 

The Task Force selected an organizational structure for the 

Office of Surface Mining which, nominally, permits a substantial 

degree of decentralization. Such a structure has a number of 

important advantages. For example, it permits the development of 

regional programs which are, to some extent, tailored to the 

varying conditions and demands of different areas of the country. 

Also, it permits a degree of timely responsiveness which is 

difficult to obtain if most problem-solving and decisions are 

handled at headquarters in Washington. Consequently, in opting 

for this type of regional organizational structure, the Task Force 

created the poten:tiaJ. for regional autonomy and regulatory, 

reponsiveness to local conditions. 

There were pr~ctical, time-consuming problems involved in 

selecting locations for the region~l and sEcuring approval 
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because the Task Force deviated in its choice of regional 

I ocati ons from I-'lhat had come to be "standard ci ti es" for regi onal 

offices within the Department of the Interior. 

[We looked at what would be required] to get inspectors 

somewhere in proximity to the mines they had to inspect 

What~s the dispersion of the mines? What~s the 

dispersion of cities -- that are likely to have housing, 

that are likely to have airports that you can get into, 

communications, office space, this type of thing 

And we probably decided fairly early that the regional 

approach was desirable. 

That~s a case that was documented very, very heavily. 

[] Because we had an OMB process to go through when we 

decided not to go with the standard regional cities, 

like Chicago, and Atlanta, and Philadelphia ••• There 

was no logic in putting a region~l office for £Q~! 

mining in any of those cities; they~re all three outside 

the coal area. So we ended up, you know, researching 

airline schedules, number of flights, number of coal 

companies located in those cities. 

Until early 1982, when appointees of the Reagan 

administration reorganized the agency, the OSM maintained five 

regional offices (in Charleston, West Virginia; ~~no>1 vi 11 e, 

Tennessee; Indianapolis, Indiana; Kansas City, 
,\ 

Missouri; and 

Denver, Colorado>. The formal structure of the regional offices 

paralleled the structure of headquarters (HQ). The location and 
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geographical coverage of the respective regions is depicted in 

Fi gure 5-1. Figure 5-2 shows the agency~s organizational 

structure during the period from 1978 until early 1982, both at HQ 

and, i nferenti all y, at the regi tibal level. 

As a group, the regional directors were knowledgable about 

surface mining. Several had previ6us experience in the regulatory 

area. A native of the Appalachian coal fields, the initial 

director in region I is a Ph.D. in mining engineering who had done 

consulting work for the mining industry. The region II director, 

a native of coal producing Harlan County, Kentucky, previously had 

worked for the state of Kentucky in the regulatory area. Region 

III~s director is a hydrologist and career employee of the U.S. 

Geological Survey. Previously he had conducted research on state 

mining laws in the U.S. (cf. Imhoff, Friz and LaFevers, 1976) • 

The region IV director previously had worked with the U.S. Bureau 

of Mines and also had served for two years as director of Ohio~s 

surface mining regulatory agency. Prior to his appointment with 

the OSM, the region V dir~ctor had served on the staff of the 

House of Representatives subcommittee which was instrumental in 

passing the SMCRA. As a Congressional staff member, he had spent 

several years~ studying the problems~f unregulated surface mining 

and the testimony of various groups involved in the legislative 

debates. 

Partly because Congress delayed the OSM~s appropriations" it 

was unabl e to hi re its regi ona~l managers unti 1 al most the mi ddl e 

of 1978. By that time, the agency already was represented in the 

regions by regional solicitors -- the Solicitor~s Office has an 

independent -= and by the initial group inspectors. 

80 

, J 

.1 
; , 
; 
I 
! 

! 
f 

t 
I, 

I 
f 

II 
fl i' 

f! 
11 

r 
~ 
r 
'J 
,1 

i1 

II 
jJ 
rl q 
f t 
! 
I 

(
'., :"·'.1· 

... 

l ' 
U 
f] 
Ii It 

I
I 

<J 

------,-



• • 

r r 

( . 
,( 

1.1 
II 

7 

I 

I 
i 

\) 



_Ii $_ -- ---- ~--- ~ ~ 

r 

• 
DENVER 

o 
o~ 

Hawaii <> 

J 

• REGIONAL 
HEADQUARTERS 

" t-f 
en 
c::: 
~ 
rrJ 

c.n 
I ...... 

---.--.--~ --~~- ---~ ~ 



t" 
1 
1 r 

\ 

\' 

00 
N 

I 
~~ 

Assistant Director 
Management And 

Budget 

P'" 
I 

Budget And Financial 
Management D'j vi s i on 

1 
Personnel 
Division 

I 

Adtninstrative 
Services 
Division 

• 
Information And 

Records Management 
Division 

I 
Planning And 
Environmental 

Analysis Division 

~- ----~------~-------------.'.-~---

FIGURE 5-2 

.OSM ORGANIZATION CHART 

DIRECTOR, 
Deputy Di rector 

Congressional Public 
Liaison Staff Affai'rs Staff 

Equal Employment 
Opportunity Staff 

co:> 

I I """'-Assistant Director Assistant Director Assistant Director 
Technical Services State And Inspection And . And Research Federa 1 Programs En fm"cemen t 

I I 
,Technical servi~ I State Programs Inspection 
' Division Division Division 

- 'I '.:':~ -f' I 

Applied Research Federal Programs Enforcement 
Division Division Division 

• I 

Technical Small Operator 
l 

Training Assistance Program. .. . 
.\ Division Division 

1 Regi ona 1 Di rectors I 
I 

I District Offices I 
I 

r Field Offices I 

II 
Assistant Di rector. 

ed Nined 
nds 

Abandon 
La 

I 
Recla 

Planni 
Standards 

1 
State An 

Reclamatio 
Divi 

1 
Fed 

. ,I 
mation 
ng And 
Division 

d Indian 
n Programs 
sion 

eral 
Reclamatio 

Divi 
n Programs 
sion 

v .' 

-,.; 
• 
! 
,j 

! 
~ 1 
i! 



[ 

[ 

[ 

r 
r 
r 
r 
[ 

r 
[ 

[ 

[ 

r 
[ 

[ 

[ 

I~ 
[ 

( 

Several regional directors reported for work to find some field-

level personnel already working. 

THE LEGACY OF ACRIMONIOUS CONFLICT 

Passage of the SMCRA was the most visible result of the 

I I "I t" JLlSt as important, though far struggle over federa egIs a lon. 

" th t I ~a·s the development during the less apparent durlng e s rugg e, ~ 

struggle of hostile perspectives toward one another by the 

legislative adversaries. 

Generally, the hotly contested, protracted Congressional 

battles of the 1970s forged narrow, antagonistic beliefs among 

the various parties to the conflict. On the one hand, supporters 

of strip mining regulation were described in the MINING CONGRESS 

JOURNAL as "impassioned crusaders, " lI env1" ronmental zealots, " 

"small f l ot" t" d a IIvociferous and obstinate groups 0 ellS s an as 

few. " Their efforts on behalf of legislation were ridiculed as 

" " d "si mpl i sti c appeal s. " "arousi ng pLtbl i c passlons an Their 

proposals were derided as "reckless folly" and "frenzied frettingll 

(Shover, 1980) .. On the other hand, members of environmentalist and 

citizens~ groups whom we interviewed often times likened segments 

of the coal industry to robber barons and depicted them as 

throwbacks to an age of industrial callousness. Environmentalists 

viewed state regulators, with a few exceptions, as incompetent or 

1 I ho had "crawled into bed" with the coal as corrupt ac~eys w 

industry. 

After enactment of the SMCRA, the retention of these hostile 

stereotypes influenced efforts to shape the OSM~s regulatory 

pro.grama Mutual distrust and acrimony permeated the responses of 
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environmentalists and the coal industry to each other~s proposals. 

The new Office of Surface Mining received its Congres3ional 

mandate and began its work amidst this rancorous political 

conflict. An attorney who represents environmentalist and 

citizens~ groups told us: 

Strip mining, in my mind, has been one of the most 

controversial areas in the entire realm of federal 

regulations. Far more than, really, its importance to 

the nation as a whole Now, why has it been so 

controversial? It was terribly cont~sted in 

Congress tIlt was bitterly contested 

Therefore, I think anyone who thought that it was going 

to be implemented without a great deal of problems was 
'-

just whistling into the wind. There wet"e bound to be 

problems, if the agency stuck to the mandate, ~cause 

simply put, a number of the major coal states and coal 

operators never accepted the Surface Mining Act, when it 

was on the Hill or when it was passed. 

Against the backdrop of bitter~ politically polarized debate 
" . 

over surface mining regulation, the Task Force strove to work 

dispaSSionately. Unfortunately, in such a context, any apparent 

sensitivity and deference toward either side of the dispute 

exposed the agency to charges of favoritism from the other. 

CONSTRAINING FACTORS 

Operating in this context, the Task Force was affected by 

four broad constraints that influenced its selection of a mission 

and policies: (1) its members~ shared perceptions of a mandate for 
.... ,'. 
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a stringent surface mining program, (2) its members' guiding 

ideology, (3) the differential organization and effectiveness of 

d (4) statutory requirements and limited external groups, an 

resources. 

Percei ved CongC~§§!.Q!J.sl s!J.9. eC~§!'Qfimt!.s!. t:1s!J.9.st~ --------- ---
Based on their knowledge of the legislative history of the 

Act, h d ber Of assumptions about Task Force members s are anum 

Congressional and Presidential support. Despite opposition from 

t by 1977 Congress had passed surface mining the coal indus ry, 

legislation three times. Also, the new President was known to be 

supportive of environmental legislation generally, 

in particular. A White House staff member told us: 

anc:~the SMCRA 

Q.: Tell me, if you can, what President-Carter's stance 

was toward the environmentalist community and the 

environmentalist movement prior to his election? 

A. : He considered himself very closely affiliated with 

the environmental movement. I think his own experiences 

were both personal and out of his experiences as 

Governor of Georgia, where he had grown very concerned 

about some water resources issues, in particular. But 

he had a wide range of interests in the environmental 

area • • • He felt very close to the environmental move-

ment. He considered himself part of it. 

After his inauguration, Carter appointed several persons believed 

sympathetic to environmentalism to positions: in the Department of 

the Interior. When he signed the SMCRA in the White House rose 

garden, President Carter publicly express~d his disappointment 
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that the bill was not as "tough" as he would have liked. 

The President's openly-expressed sympathies for environmental 

protection, the fact that the signing ceremony was attended by a 

number of individuals who had campaigned tirelessly for enactment 

of the bill, and the fact that Carter appointed several persons 

with similar leanings to important positions in the Department of 

the Interior all combined to send a symbolic message to members of 

the Task Force. They beli~ved they had received a clear, strong 

mandate from Congress and the Carter administration to create a 

program that, if it was biased at all, would be biased in favor of 

environmental protection rather than developmental ism. In SLIm, 

the belief that they. were to produce a stringent program was taken 

for granted by many Task Force members. As one of the solicitors 

to whom we talked put it, such beliefs "were in tb~ sic on the 

sixth floor of the Interior Building" as the interim program took 

shape. 

@y!.9.!.ng Ig~Qlgg~ 

Most persons were selected for thl; fas~\ Force solely because 

of their technical e>:perti se. However~ 
I: 

i, some 
'i; 

of its most 

energetic, committed members had sought popitions because they 
{; 
I' opportuni ty to shape a progr_aJil to deal with strip welcomed the 

mining abuses. A solicitor told us that the OSM 

attracted a large portion of people who were eh:tremely 

enthusiastlc about the goals of [the] statute 

CTJhere were a lot of people around, from the inspector 

rank on up, who were long-time opponents of • • bad 

strip mining practices. 
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Such persons worked long hard hours developing the agency, 

primarily because they enthusiastically believed in its goals. 

An They brought to their work a sense of mission and commitment. 

important Task Force member told us "we were !.:§iQ!':!!!§!':§." Asked if 

he meant everyone on the Task Force, he replied: "Everyone who 

(The res~ondent exaggerated; our data suggest that 

several members of the Task Force who ~counted~ initially cared 

more about completing their charge than with the substance of 

their product.) 

Some members of the Task Force, among them the reform-minded, 

were distrustful of the coal industry's motives. They had 

watched over a period of nearly ten years as representatives of 

the industry made assertions before Congress which Task Force 

members believed to be totally untrue or extremely misleading. 

Also, they Were aware of the history of lax state regulation, and 

they attributed this in part to the machinations of the indu~try. 

They fully expected the coal industry to challenge and fight the 

new agency and its regulatory program at every opportunity and in 

every forum. Consequently, believing the coal industry incapable 

of a good faith effort to comply with federal regulation, their 

assumptions led them to espouse enforced compliance strategies 

that might provide immunity to capture by industry. 

BecaOse they expected the coal industry to fight the emerging 

regulatory program, top officials on the Task Force became con­

cerned with designing a program that could withstand lagal 

The desire for defensibility generally -thrust the 

agency~s attorneys into a prominent role in drafting regulations 

and shaping the program. Among the major program consequences 
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were the reinforcement of an adversarial mode of relationships and 

an emphasis on detail and precision in the regulations. However, 

the developing enforced compliance style of operations left the 

agency vulnerable to charges, both by industry and the states, 

that it was inflexible, arrogant, and unwilling to listen to par­

ties with alternative views and ideas about the regulatory 

program. 

Some influential members of the Task Force viewed with 

skepticism the states~ willingness to implement strong regulatory 

programs since their failure to regulate mining effectively had 

led to the SMCRA. It was assumed that the states would drag their 

feet and, at worst, would actively resist the OSM~s efforts to 

prod them into a more effective regulatory posture. A solicitor 
noted: "I think there was a healthy skepticism about the 

willingness of the states to change direction." At first, the new 

federal regulators did not take seriously the states~ objections 

to the program. The same respondent told us: 

I §Y22Q§§ that the resistance of the state institutions 

was somewhat discounted [by OSMJ, on the rationale that 

"well, the whole purpose of the Act was to change these 

people, and they~re not gonna~ like it anyway. Qi§SQYot 

it." 

Eventually, the states retaliated with persistent, virulent 

,~ttad~s on the OSM and its regLll atory products. 

During the legislative struggle, the coal industry's 

opposition to all efforts to enact legislation at once was adamant 
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and cavalier. The industry simply dug in its heels. It developed 

few new organizational arrangements to defeat legislation, relying 

instead on sympathetic members of Congress and Republican 

Presidents to stall the regulatory movement. When the Act passed, 

the coal industry determined to fight harder and more 

effectivelV for its own brand of regulation. The National Coal 

Association (NCA) and the American Mining Congress (AMC) , which 

represent larger mining companies 9 formed a Joint Committee to 

represent their interests; smaller mining companies established 

the Washington-based Mining and Reclamation Council of America 

(MARC) • 

DLtri ng the legislative struggle, citizens~ groups and 

environmentalists, unlike the coal industry, developed a 

discipline~, responsive national coalition tHat was able to work 

effectively for their proposals. When the Task Force began its 

work, the organizational effectiveness of these groups was brought 

to bear. An important member of the Task Force ~old us: 

The environmentalists were more constant in being in, in 

asking for meetings, looking at what~s going on. And 

that [wasJ true all the way, all the way through. My 

experience with OSM is that you had -- and it varied 

with individuals c-- but, &n individual from an 

environmental organization, once you met him he was 

likely to be in fairly regular. 

Just as importantly, this coalition was one of the few 

"natural" sources of support for the new Office of Surface Mining. 

Put differently, few if any other constituencies clefarly desired a 
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federal regul~tory presence. The fact that s~veral members of the 

Task Force I 5i',l1ared the environmental ists~ reformist orient~tion 
,/ 

served only to cement the natural affinity between them. This 

bond, together with the organizational effectiveness of the 

environmentalist movement, generated an aura of mutual deference 

and respect. Thus, some of the ideological premises of the 

enivronmentalist movement received a sympathetic reception within 

the Task Force and, later, the agency. Unlike the 

environmentalists, a key member of the Task Force told us that the 

coal 

industry was more spotty, with a few exceptions • 

[TJhere was a different approach. You could tell a 

difference. And that probably had an influence. 

say the constant contact of environmentalists [had an 

influenceJ. But, again, I don~t think anyone was ever 

told, " no , I can't meet. with you, II to my knowledge. 

Unlike the environmentalist groups, coal industry 

representatives received a formally correct, polite reception from 

the Task Force. An industry spokesman said: 

You have to believe that there was an intent not to have 

contact. I donft know how you could believe anything 

I mean, the results of 3 and 1/2 years of 

constant efforts of one side, and nothing on the other 

else. 

side has to lead you to believe that there was no desire 

to have contact • [NeverthelessJ, I could generally 

get through to them, yeah. I~d be delayed a lot of 

times, but we had contact with them. Don~t get me 

wrong, we had contact with them. But it was always 
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initiated from our side. No one ever told you, "well, 

look, something big is coming up. Get ready for it." 

The only way you ever -- let me characterize the 

communications. Communications was: We go clown and we 

talk with them. And we see our answer in the FEDERAL 

REGISTER. O.K.? That~s how we get an answer, the 

FEDERAL REGISTER. 

While it could be charged that the respondent exaggerated~ the 

data suggest with some consistency that his comments were 

reasonably valid. A Task Force member told us: 

I will say the environmentalists -- and bless them, 

there~s some great ones -- were so delighted over their 

offspring that they paid a lot of attention to it in the 

early days. It was • like they had produced this 

beautiful child, and they couldn~t quite leave it alone 

[The OSMJ had too much "loving care" from the 

environmentalists. 

Unfortunately~ the sympathetic hearing afforded environmentalists 

infuriated the coal industry, which used it to charge that the 

agency was biased and "loaded" with "environmental zealots." 

As noted, the SMCRA requi~ed the new agency to develop, 

within 90 days after enactment of the law, an interim regulatory 

program for all surface coal mining operations. Then, within one 

year of enactment, the OSM was to publish its permanent program 

regulations. The need to meet the deadlines mandated by Congress 

was a major constraint on the agency~s operations during its~first 
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three years. Congress compounded the OSM~s difficulties by 

failing to provide the agency with operating funds until seven 

months after the Act was signed into law. The combination of 

mandatory deadlines and the absence of a budget created severe 

problems for the Task Force. 

In this context, what should have been a studied, methodical 

process was truncated severely. The Task Force could not subject 

its proposals to the critical internal debate which invariably 

leads -- to the detection and correction of mistakes and potential 

problems. Because time did not permit them to devote equal 

emphasis to procedures ~Q~ objectives in constructing the 

regulations, they emphasized the latter (i.e., getting the job 

done). An important member of the Task Force told us: 

It would have been useful to have [records of options 

consideredJ. It~d be useful for things like you guys are 

doing, to go back and see what was considered. Sqme 

parts of the program went through more debate than 

others, you knol'l. There were some pretty hard debate~ 

about the enforcement program, and I think three or four 

options that were documented fairly heavily. It wasn~t 

so much an effort to try to. sit down and try to 

out your options as it was, "well , let~s develop 

write 

this 

one and see where it leads, develop this one and see 

where it leads, develop this one" type of thing. It was 

less formal. Had to be. 

Understandably, the Task Force -- and, later, the agency --

responded to its time constraints by utilizing highly 
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centralized, disciplined process for accomplishing its work. 

This created an operational tension or contradiction between the 

form of organization it selected and the style of management it 

was constrained to employ. The nature of its mandate lent itself 

well to an organic structure and management style, but the 

constraints on accomplishment of the mandate led the Task Force 

to choose a hierarchical, centralized method of operation (i.e., 

a mechanistic form) Ccf. Burn5 and Stalker, 1961}. The Office of 

Surface Mining never has resolved satisfactorily this operational 

contradiction between its organizational form and its dominant 

management style. Clearly, however, the imposition of severe 

hierarchical dynamics, on top of a work process that permitted 

only limited debate and questioning, served to undermine further 

the Task Force~s ability to obtain feedback from the technical 

staff. Effectively, the process of writing regulations was 

influenced disproportionately by a small number of Task Force 

members: Cl} informal leaders who could "get things done," and 

(2) formally designated leaders who could use their bureaucratic 

power to accomplish Task Force objectives. 

OSM personnel who were interviewed suggested that the agency 

generally was given adequate resources for its tasks. 

Unfortunately, Congress prevented it from acquiring and utilizing 

the planned resources. Eventually, when budgetary appropriations 

were forthcoming, the agency was forced to use them quickly for 

fear that the Office of Management and the Budget would reclaim 

them (Le., "Use them or lose them.") Consequently, when the 

agency hired technical personnel it had to do so quickly. In the 

process, personn~l were not screened thoroughly and the agency did 
, 
" \ 
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not always employ the best qualified technical personnel. If time 

had permitted a more studied recruitment process, this might have 

been avoided. Thus, Congressional delay harmed the agency 

initially -- when it did not receive its resources and later as 

well when its personnel sometimes proved incapable of 

performing assigned tasks expeditiously. This accident of 

resource allocation was a factor in establishing an enforced 

compliance style of regulation within the agency. 

In this context of external scrutiny, resource delays, and 

agency construction under the crisis conditions of rigorous 

deadlines, the Department of Interior solicitors who were 

assigned to the Office of Surface Mining enjoyed several 

advantages. Unlike the OSM, the solicitors are funded separately 

and they already had an operating budget and a full complement of 

personnel. The Solicitor~s Office did not operate with temporary 

personnel loaned from other agencies. It did not operate under 

resource constraints such as those confronting the OSM. Partly 

for this reason, the solicitors played an active, major part in 

creating the OSM~s regulatory programs. 

Over a period of years, according to our respondents, a 

certain tendency and willingness to defer to attorneys has become 

traditional within federal executive agencies. A solicitor told 

us: 

The solicitor is the Secretary~s lawyer, and if he says 

he can't do something, the Secretary doesn't do it. And 

my feeling about Washington, after having been there 

three years dealing with other lawyers and bureaucrats 

94 



if 
11 

[ 

[; 
" 

[-l' t.· 
~ . 

il'. r 
" 

( 

( 

( 

I 

~~~~~~~- ~---- - -~-

in other agencies, that~s fairly widespread and common. 

And lawyers have power in government far beyond what 

they say is comparable in the private sector. 

The OSM Task Force was no different in this regard. 

ential member of the Task Force noted: 

An influ-

There~s a tendency in federal government and ~.,e were 

no different -- to, rather than go to the attorney and 

say, "this is what I ~sQ:!; to do, II to go to the attorney 

and say, II what SsQ I do?" So, [the influence of the 

attorneys] was a function of, you know, the tendency to 

ask rather than tell what you wanted to do, I guess. 

Although we lack comparative data from other regulatory agencies, 

a variety of data suggest that the OSM~s HQ solicitors played a 

prominent role in shaping the emerging regulatory program. We can 

illustrate this process and, simultaneously, point to some of its 

intra-organizational consequences. 

Surface mining on steep mountain slopes presents especially 

severe threats to the environment~ 

requirement land 

~eonsequently, along with the 
\\\ 

be re~tored to i ts appro~·: i mate that mined 

original contour (AOe) , the Act contains special~rotection 

measures -tor mining on steep slopes (defin(~d by statute as slopes 

of 20 degrees or mor,e). The OSM~s interim regulations, however, 

contain some provisions for a variance from AOe on non-steep 

slopes (less than 20 pegrees). Later, when the agency 

promulgated its permanent program regulations, the variance from 

Aoe on non-steep slopes was eliminated. But, curiously, it was 

permitted for §:!;~§Q §lgg§ mining. This result was produced by a 

f th A t as contained in a solicitor~s narrow interpretation 0 e c, 
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opinion of August 23, 1978. OSM regional managers asked HQ to 

modify this lIillogical" situation and to e>:tend the permanent 

iprogram~s AOe variance procedure for steep slopes to the interim 

program regulations for mining on non-steep slopes. 

the request, a regional manager said: 

In making 

Policy choices must not be dictated by legal memoranda 

that do not explore the other policy options available 

and do not discuss the various legal arguments for each 

position. With all due respect to the [solicitor~s 

opi ni on], it reads more like a brief for a particular 

position than like a legitimate unbiased evaluation of 

the policy options available to a program director. To 

allow such legal memoranda to dictate policy is to 

default to the Solicitor~s Office the control and 

direction of OSM~s programs. It is a defensible 

legitimate policy choice to [extend the AOe variance 

non-steep slope mining] during the interim program. 

to 

It 

is the responsibility of the Solicitor~s Office to 

defend that position once it has been decided and not to 

present polity options as appellate briefs for a 

particular position. To allow this is to let the agency 

be captured by the Solicitor~s Office and will almost 

certainly result in inequitable and unreasonable impacts 

both upon the public, the states, the industry and OSM. 

In mid-1979, another solicitor~s opinion concurred with the 

original one. Extension of the variance procedure to the interim 

regulatory program was denied. 
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THE AGENCY EMBARKS UPON ITS COURSE 

By early 1978, the essential direction of the OSM~s programs 

had been determined and the contours of its emerging regulatory 

The agency had chosen an enforced compliance ~rogram were clear. 

t t t o of lots mission and a corresponding set in erpre a lon of 

strategies for accomplishing it. For better or worse, important 

decisions had been made ~hich would constra~n the agency for the 

ne>:t two years. Some of its personnel eventually would come to 

question some of the policy choices made in the early months. By 

98( early, tentative efforts were underway to the beginning of 1 J, 

rectify past decisions and to plot a modified enforcement style 

for the agency. However, it was not until Ronald Reagan~s 

election that a fundamental shift occurred in the agency~s 

mission and direction. A discussion of this must be put off 

until a later chapter. For now, we continue our analysis of how 

the Office of Surface Mining constructed and implemented 

regulatory 'strategies during its first three years. 

'\ 
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CHAPTER 6 

THE SOCIAL CONSTRUCTION OF REGULATIONS 

Between September 7, 1977 and March 13, 1979, the Office of 

Surface Mining published four sets of surface coal mining 

regulations. These were: on September 7, 1977, a set of proposed 

interim regulations (42 FEDERAL REGISTER 4492(1-44957); on December 

13, 1977, a set of final interim regulations (42 FEDERAL REGISTER 

62639-62716); on September 18, 1978 a set of proposed permanent 

regulations (43 FEDERAL REGISTER 4;'661-4194(1); .",nd on March 13, 

1979, a set of final permanent regulations (44 FEDERAL REGISTER 

14901-15463). To examine the agency~s construction of regu-

lations, we selected four "key issues" of primary concern to the 

principal interest groups: (1) regulations requiring citizen 

participation in inspection and enforcement, a major concern of 

environmentalists, (2) regulations requiring the construction of, 

and specifying the design criteria for, sedimentation ponds on 

mine sites, a costly requirement for eastern coal producers, (3i 

regulations in the permanent program specifying the range of 

permissible variation in state programs -- known as the "state 

window" -- an obvious concern of the states, and (4) regUlations 

governing coal mining on alluvial valley floors, a basic problem 

for western coal producers. 

Changes 1n the regulations governing these i_sues provide 

insights concerning the relative effectiveness of contending 

parties in the rule-making process. Treating the OSM's fbur sets 

of regulations
0
as representing a linear developmental process, we 

examin~d the agency's administrativ~ record of public comments and 

" ' 
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materials su ml e y Q , b ott d b v~rl"o'.·S l"nterest groups bearing on each of 

these i SSLtes. " we e>·.~ml"ned changes in For each of the four 1ssues, _ 

the t " from the first through the fourth set. regula lons We noted 

changes in the regulations and linked them to the objectives 

sought and comments submitted by the various groups. 

INSPECTION AND ENFORCEMENT: CITIZEN PARTICIPATION 

d b t face m1"n1"ng legislation and Throughout the ~, a e over sur 

continuing into OSM~s effo~ts to promulgate regulations, adequate 

t "" "ous phases of surface provisions for citizen participa lon 1n varl 

control were a major objec~ive of environmentalist groups. 

A number of sections of the regulations explicitly permit citizen 

participation. We selected one of these, citizen participation in 

inspection and enforcement, for analysis. 

In~§~im B§g~ls~iQQE 

" that 

Section 721.13 of OSM~s proposed interim regulations provided 

(a) (1) Any person who suspects or knows of a violation 

of the.Act, regulations or permit conditions required by 

the Act or of any imminent hazard may report this 

information in writing to the Office of Surfac~ Mining 

Reclamation and Enforcement • Written complaints 

must be signed and include a phone number where the 

complaining party can be clontacted. The complaint or 

h 11 be consl" dere,d as havi ng a other information sa' 

reasonable basis if it alleges facts which, if proven to 

be true, would be sufficient to show a violation of the 

Act, regulations or permit. Unle~s the Office has 
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reason to believe that the information is incorrect, or 

determines that even if true it would not constitute a 

violation, the Office shall conduct an inspection. 

(2) The identity of any person supplying information to 

the Office relating to possible violations or imminent 

hazards shall remain confidential within the Office 

unless the person supplying the information consents in 

writing to disclosure. 

(b) (1) 
• If a Federal inspection is conducted as a 

result of information provided to the Office, the person 

who provided the information shall be notified when the 

inspection is to occur and the person will be allowed to 

accompany the authorized representative during the 

inspection. 

(2) Any person accompanying authorized an 

representative of the Secretary' has the right of entry 
o 

to, upon and through the mining and reclamation 

operations about which he supplied information only if 

he is in the presence of and is under the control, 

direction ahd supervision of "the authorized 

representative while on the mine property. 

(c) • ~~ Within 10 days of the inspection or, if no 

inspection, within 10 days of the complaint~ the Office 

shall notify the person in writing of the following __ 

(1) The results of the investigation, including a 

description of any inspection which occurred and any 

ehforcement action taken; copies of Federal inspection 
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reports, notices of violation, and cessation orders may 

be forwarded to the person in satisfaction of this 

requirement. 

(2) If no inspection was conducted, an explanation of 

the reason for not inspecting; 

(3) A statement as to the person~s right to informal 
, 

review of the actions or inactions of the Office. 

The coal industry raised a number of objections to one or 

more of these provisionsu Here we illustrate some of their 

suggested changes and the attendant rationales beiffore offering a 

brief summary of their principal themes and lines of argument. 

The NCA-AMC Joint Committee argued~ 

The provisions of the Act should not be triggered by a 

mere IISusp icion ll but should require at least Ii,"easonable 

belief ll that a violation. has occurred. If the 

procejs is to be triggered by mere suspicion, then any 

disgruntled landowner seeking to negotiate a coal lease 

may invoke the onerous inspection and enforcement 

provisions of the Act as a bargaining too l§isl to be 

used at his whim (C83). rIdentification numbers for 

quotations are the numbers assigned by OSM for their 

files in the Administrative Record Office.J 

The Commi ttee suggested al ternati ve 1 anguage for th'e regul ati ons 

which woul,d delete the word=- II suspects or" from sec. 

721. 13. (a) (1) • As a rationale they indicated that lithe danger of 

the agency being inundated with spurious ~suspicions~ is 

compounded when the sLlspicious citizen is cloaked with anonymityll 

(C83) • Echoing these remarks, the representative of a large mi-
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ning corporation claimed that IIthere is no provision in the Act to 

authorize the Secretary to act on the basis of suspicion" (C34). 

Other industry commenters and the Joint Committee as well 

objected to the promise of complainant anonymity contained in 

the regulations. The president of a small mining company urged 

the deletion of sec •. 721.13.ja) (2) in its entirety on the grounds 

that lIit is a basic right of all Americans to know the identity of 

their accusor ll (C159). Another industry representative indicated 

his strong objection 

to this attempt by OSM to create a secret police force 

of those individuals who, based upon some real or 

imagined danger to the environment or the public, have 

dedicated their lives to blocking any attempt by 

indust~y to provide energy to that public (C276). 

Industry also pressed for specific clarification of who would 

be responsible for any injury to a citizen accompanying an OSM 

inspector onto a mine site. One company representative opined 

that 

that, 

as the rOSMJ well knows, mining operations are dangerous 

and any inspection by a person not otherwise permitted 

to be on the site, should be at that person~s own risk 

(C82). 

Other industry officials urged revision of the regulation so 

in the event pf injury to the citizen complainant, 

"liability clearly lies with the Office of Surface Mining 

Reclamation and Enforcement ll (C34). Some commenters wished to go 

even further, indicating that the regUlations should 
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apply financial penalties to any citizen or organization 

who reports violations which require inspections where 

the reported violations are unsubstantiated. We e>:pect 

both the cost of the Federal inspection and any losses 

in time or production incurred by the Operator to be 

borne by the person making the charges (C145). 

As some of these comments suggest, many representatives of 

mining comp~nies seemed to fear that the citizen complaint 

provisions would encourage frivolous and harrassing compiaints by 

vindictive citizens. For example: 
\\ 

It h~s been our experience that there are those who are 

not nearly as interested in environmental protection in 

mining as in harassing the operator in an attempt to 

prevent mining under any circumstances. Responding to 

such complaints is a waste of everybody~s time, and the 

opportunities for occurrence should-be minimized (C195). 

Another important complaint by industry is captured in the 

remarks offered by a western coal producer: 

The proposed provision greatly enlarges citizen 

"standing" from (the Act] (" u any person who is or 

may be adversely affected ") to II • • • ~!J.~ person 

• II regardless of his interest in the 

violation. Such expanded citizen standing i. without 

statutory authority (C149; emphasis inl~riginal). 

The same commenter went on to inquire whether there is to be any 

"informal review of reasons or motives behind citizer) not;l.fica-

tions?/I 

The fear of harassment by opponents of strip mining was the 
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basic reason cited by industry to support their request that the 

regulations should not contain provisions protecting the 

confidentiality of informants. In essence, industry argued the 

draft regulation, would permit extreme harassment of an operator 

by disgruntled lessors, emplCjyaes, I andowner's ~ creditors, 

customers, enVironmentalists, and/or anyone in the general public 

who has an aversion to mining (C130). In a less restrained 

manner, another commenter claimed: 

You merely give the right to the Sierra Clubs, Old 

Ladies Auxiliary, etc. to harass any operating mine they 

wish to -- and at the expense and with the help of the 

taxpayers the U.S. Government. Strike this entire 

paragraph and procedure (C26). 

More importantly, perhaps, several commenters suggested that 

the assurance of confidentiality provided complainants "appears to 

conflict with the open records requirements of the 'federal 

government II (C195). 

Not surprisingly, advocates of strong citizens~ rights 

provisions resisted industry~s efforts to modify the regulations 

on citizen participation in inspection and enforcement. 

(The provision] protecting the identity of the citizen 

reporting a suspected violation or known violation is 

essential to allow the citizen report section to work. 

It has been heavily criticized by industry as violating 

the operator~s sixth amendment right to be confronted by 

the witnesses against him and as serving no purpose for 

bona fide complaints. Neither of these has any rational 
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basis. First, the witness against the operator would be 

the inspector, who, if a violation were found, would be 

confronting the operator. Secondly~ many citizens would 

be reluctant to come forward if they would be, or fear 

they would be, harrassed, physically harmed, fired, or 

black listed. It is the lack of protection from 

reprisals that would keep a good citizen from filing a 

report, DQt the lack of a bona fide complaint (C113; 

emphasis in original). 

Generally, industry~s suggested changes were viewed as efforts to 

"weaken" or emasculate relevant portions of the regulations. 

While resisting these efforts, environmentalist groups pressed for 

even stronger citizens~ rights provisions. The primary reason for 

this stand was a fear that the federal and state regulatory 

agencies might be too accommodative toward the coal industry. 

Consequ·entl y, they SOLtQht to reduce or to el i mi nate all possi b Ie 

agency discretion in regulatory matters, especially in the area of 

inspection and enforcement. The environmentalists~ belief in 

enforced compliance and fears of negotiated compliance found 

characteristic e>:pressi on in thei r comments on OSM~ s proposed 

interim regulations. 

Whereas industry grudgingly had praised the requirement that 

citizen complaints be made in ~~itiD9, environmentalist groups 

pressed for the recognition of g~sl ~omplaints. An Appalachian 

citizens~ group charged that 

Sec. 721.13 is deficient in that it fails to allow any 

person to give oral notice to the [OSMJ of violations. 

In a situation where an i~minent danger is pre5ent the 
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requirement of written notice may increase the liklihood 

of harm when time is of the essence • If police 

agencies wEre to wait for written complaints of crimes 

in progress, it is likely that many offenders would 

escape detection (C248). 

The National Wildlife Federation made similar proposal, 

suggesting that oral complaints could be "reduced to writing at 

some convenient time" (C167). 

Besides making these points, the environmentalists lodged 

their strongest complaint against the absence of time obligations 

on the OSM when responding to citizen complaints. A West Virginia 

a'l:torney called this a "glaring defect,u noting that while sec. 

721.13 stipulates that "the office shall conduct an inspection~ 

(in response to a citizen complaintJ, this section fails to 

provide ~b§D the inspection shall be conducted!" (C248). Claiming 

that the Act required "i!!l!!l§Qis:!;.§ inspection," he suggested that 

lithe rule should make this clear ll (emphasis in original). A 

western environmentalist group suggested that the regulation be 

revised to stipulate that an inspection in response to a citizen 

complaint "shall occur within ten days from the date of receipt of 

the information by the [OSMJ" (C257). Jne raticnale for such 

revision, as suggested earlier, was stated concisely by 

representative of the Sierra Clyb: 

Words such as IIwithin a reasonable time" would leave too 

much discretion to federal inspectors who will be 

subjected to the same pressures for lax enforcement as 

are their state counterparts (C68). 
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Another rati onal e was stated by the.~ Counci 1 of the Southern 
, ,"~ 

, '. 
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Mounted ns. While advocating a time Ilmitation for inspections 

they suggested the limitation be adjustable for different classes 

of alleged violations; hence, they offered alternative wording for 

sec. 721. 13. (a) (1) : 

1977. 

rUJnless the office has reason to believe that the 

in~ormation is incorrect, or determines that even if 

true would not constitute a violation or imminent 

hazard, the Office shall conduct an inspection ~ithiu 12 

g§~§ gf ~§~§i~t gf th§ ~gm~lsiut if tb§ ~gm~lsiut 

immiu§u1 bs~scg~ 1b§ iu§~§~1igu §hsll 

imm§gis1§1~ (C90; emphasis in original). 

OSM published its final interim regulations on December 

In sec. 721.13 the final interim regulations provide: 

(a) (1) Any person who believes that there is a. 

violation of the Act, regulations or permit conditions 

requ~red by the Act or that any imminent danger or harm 

exists may report this information to the EOSMJ. 

Written reports must be signed and include a phone 

number where the reporting party can be contacted. Oral 

reports will be accepted but must be followed by a 

written and signed statement including the information 

reported. The complaint or other information sball be 

consi dered as having a reasonabl e basl' s l' f . t 11 ,'. 1, a eges 

facts which, if proven to be true, wouid be sufficient 

to show a violation of the Act, regUlations or permit. 

Unress the Office has reason to believe that the 
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inr.ormation is incorrect, or determines that even if 

true it would not constitute a violation, the Office 

shall conduct an inspection within 15 days of receipt of 

the complaint. If the complaint alleges an imminent 

danger or harm, the inspection shall be conducted 

promptly. 

(2) The identity of any person supplying information to 

the Office relating to possible violations or imminent 

dangers or harms shall remain confidential with the 

Office, if requested by the person supplying the 

information, unless disclosure is required under the 

Freedom of Information Act • or by other Federal 

law. 

(b) (1) If a Federal inspection is conducted as 

a result of informatiqn provided to the Office, the 

person provided the information shall be notified when 

the inspection is to occur and the person will be 

allowed to accompany the authorized representative of 

the Secretar~ during the inspection. 

(2) ;Any person accompanying an authorized representative 

of the Secretary has a right of entry to, upon and 

through the mining and reclamation operations about 

which he supplied information, only if he is in the 

presence of and is under the control, direction and 

supervision of the authorized representative of the 
\~ 

Secretary during the inspection.\\ 

A comparison of the draf~, and fin~\ interim regulations seems 
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to show that the more far reaching, fundamental changes made in 

the latter were consistent with th~ urgings of environmentalist 

groups (e.g., the addition of a time limit 

triggered by citizen complaints). By contras·t, 

for inspections 

chang~s made in 

response to comments and ~uggestions by the coal industry seem 

minor and of limited significance and impact. Basically, the word 

"SL\spects" was deleted and replaced by "believes ll in sec. 

721.13. (a) (1) of the final regulations. And while the absolute 

confidentiality of citizen complaints was not preserved, the only 

stricture is other federal laws; there is no procedure otherwise 

for divulging the names of citizen complainants. Finally, whereas 

the coal industry had favored the requirement that complaints must 

be written, the final interim regulations recognized the validity 

of Q~El complaints, providing they are followed up by a written 

complaint. On balance, the coal industry "got" relatively little 

in the revision process: supporters of more stringent regul~tion 

were treated more accommodatingly. 

Sec. 842.12 of OSM~s proposed permanent regulations differ 

from the final interim regulations in one important aspect: They 

do not bind the Q§~ to conduct an inspection ~ithin a specified 

period of time following a citizen complaint. Instead, the time 

limit now is imposed on the E:!;E:!;~ regulatory authority. If the 

state fails to take action, the OSM would assume responsibility. 

In other ways, the two sets of regulations are nearly ~dentical. 

The OSM received very few comments regarding section 842.12 

of the regulations. Moreover, the comments essentially repeated 
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the objections and suggestions raised l"n 
response to the proposed 

interim regulations. For e>:ampl e, 
Committee the AMC-NCA Joint 

suggested that a citizen complainant h 
s ould forfeit his right to 

confidentiality if he elected t 
o accompany an OSM inspector on an 

inspection. 

While it may be that a person who submits a written 
statement alleging a violation will 

be generally 
permitted to keep his "d 

1 entity unknown, once that person 
e>:erci ses hi s so-called II r ight of entry" he 

effectually 
waives his r§gYl~:!;Q~~ 

privilege of confidentiality. An 
operator is entitled to know who is 

on his property, and 
just as it " 

1S reasonable and proper for the 
authorized 

representative to h 
s ow appropriate identification, it is 

equally reasonable 
the complaining person to do so. 

OSM~s rationale for "t 
maln aining confidentiality must be 

balanced with the 
operator ~ s ~!gb.:!; to know who 1" s coming, 

onto hi s propelroty (F 5C 
- )7; emphasis in original). 

The Joint 
Committee also raised again the question 

who of 
WOLII d be liable fO,r injuries to a 

citizen complainant while on a mine site. And once again, the suggested d reme y was to require 
the citizen to sign a written release 

"from of the operator 
damages 

\'; 

Q!J 
(F-507"; emphasl"s " ln original). 

When publl"shed " 1 n 1979, the final permanent regulations 
essentially were unchanged 

regulations. 
from the proposed permanent 
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Historically, eastern surface mining caused severe e20logical 

damage to streams due to acid mine drainage and soil erosion. "In 

the words of an environmentalist lawyer, . "Sediment is the m§jg~ 

problem associated with strip mining; its control is too 

important to leave to the whim of often irresponsible operators." 

Public Law 95-87 addressed the sedimentation problem by requiring 

mine operations "to prevent~ to the extent possible using the best 

technology currently availabl~, additional contributions of 

suspended solids to streamflow, or runoff outside the permit 

area," to construct "siltation ,s'tructures" prior to mining, lias 

certified by a qualified registered engineer," and to remove 

settling ponds after reclamation Esec. 515. (b) (10) (B) (ii)J. 

The phrase "best technology currently available" was used 
, ( 

:.Jy 

the rule-making Task Force as a justification for drawing up 

regulations with stringent design criteria and standards. The 

rules for the construction of sedimsntation ponds were immediately 

attacked by industry and some states through comments and 

litigation. The coal industry, of course, would have preferred 

simple "bottom line" enforceme.nt of the suspended solids 

requirements for streams and runoff. Although the rules were 

,gradually modified toward greater dis~retion and variance through 

a series of revisions, controversy and revision continues to the 

present. 

Numerous comments by the coal industry on the sedimentation ~ 

pond regulations can be boiled down to one major complaint: the 
)i 

Office of Surface Mining made the ponds too big. T~chnically, the 

large size of these ponds was required by a set of 
(~~ 

design 

criteria. The outcry came from the eastern coal industry, both 
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large and small, and from eastern states. Constructing large 

ponds in mountainous areas is , of course, extremely difficult and 

often l'mposs1'ble. Bec 11 ause sma operations would bear a higher 

cost per ton of coal mined for pond construction, small operators 

were particularly incensed. Since the design criteria required 

ponds considerably larger than those in states recognized as 

having the most e>:emplary programs, the states became actively 

involved ,in defending their interests. Environm~ntalists were 

quite pleased, generally, with the stringent regulations, which 

potentially would limit sharply surface mining production. But 

environmentalists~ had to be concerned about environmental 

disruption caused by the very construction of the ponds and by the 

flood potential that could result from multiple ponds , 
1n steep 

areas. 

The chronology of the debate over sedimentation pond 

regulations followed an intricate saries of steps. Proposed 

interim regulations were published for comment on September 7, 

1977. EThe major relevant section ' 71= 1~- ( ) 1S ~. ~~. e .J These 

proposed rules were revised in the light of comments and Q,publ i shed 

,as the so-called "final interim regulationsll on December 13, 1957 

Esection 715.17~ (e)J. But further revision began immediately and 

amended interim final rules were pLlbll'shed F b ~ on e ruary .:..7,. 1978, 

effective immediately, th&ugh subject to further comment and 

revision. Th j) 
e original fin.al rule, now rev,ised as an interim rule, 

was chall enged, in th'/E u. S. 
C\ District Court and enforcement was 

enjoined Ltntil the rules were finally completed and reviewed by 

the court in the light of the plaintiffs~ objections. Thus, 
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proposed rules (the word IIfinal ll had now been dropped), amended in 

response to comments on the February rules, were published for 
'd 

further review and comment on November 14, 1978. In the meantime, 

the nearly identical proposed sedimentation pond regulations for 

1978 the permanent program had been published on September 18, 

(section 816.46). These regulations were finalized on March 13, 

1979. In our truncated discussion of the sedimentation pond 

controversy, we focus on the major issue: design criteria. 

Related issues were particular design standards and whether or not 

sedimentation ponds are required in all instances. 

It is significant that the regulations under discussion here 

were placed under the heading, "settling ponds, II in ~I:.he original 

proposed rules; under the title, "sediment control measures" in 

the subsequent revisions; and under the heading, IIsedimentation 

ponds," in the permanent program regulations (llsediment control 

measures II being given a separate section). ,The proposed '~ules 

stated that settling ponds IIshall be" constructed at a.ll mining 

sites. In response to comments from measures 

emphasizing alternative cont~ol measures as substitutes for 

sedimentation ponds, were recognized. Nonetheless, th~ pond 

requirement was retained. Later, sediment control measures were 

specified as a basis for establishing credits for the redlktion of 

pond sizem The sedimentation pond requirement was defended by OSM 

as the current "state of the art" in sedimentation control, 

reflecting the Act~s requirement of "best technology.currently 

available. II The latter phrase had been placed in the law by the 
~ 

environmentalist lobby and had been included in the first final 

version of the interim rules at their sugg~~tion. The 
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justification for the sedimentation pond requirement in the 
permanent 

program was heavily based on stUdies conducted by the 

Environmental Protection Agency. 
It was also supported by eastern 

states with the strongest reclamation programs. 
Clearly, the coal 

industry was less influential than the En~ironmental 
Protection 

Agency 
and enVironmentalists in establishing the basic rules for 

sedimentation control. 

But the major issue was not th d e pon requirement e~r: a§, but 
the required si-e f th d 

~ 0 e pon s as specified by design criteria. 
The original 

proposed design criteria specified that storage 

volume of~ponds t· 'I d . mus lnc u e Q.2 acre-feet for each acre of 
disturbed area and additional capaci~l..y to handle a 

10-year 24-hour 
precipitation event. Despite complaints by industry, the first 
edition of the final it" 1 

n erlm ru es added further design criteria; 
a 24-hour detention time and a surface area of 1 square foot 

for 
each 50 gallons per d f ay 0 inflow resulting from the deSign 

standard precipitation event. 
Since the design criteria of these 

regulations provided no relief to l"ndLlstry d tl 
an vas Y exceeded the 

standards of states with sedimentation pond regulations, OSM 
immediately :flcountered tremendous pressure for 

'~ 

\'i1;.c13ressure came""~d}. rectI y from coal associ ati ons 

revision. This 

and the states 
(particularly West Virginia) 

and from the threat of industry-
initiated litigation. 

One state coal association estimated that 
'~ "'~'-

the federal rules would require storage capaci~y~eight time~- "as-. " ~J'\~ 1., 

large and ~ight times as costly as current state practice 

state with relatively stringent requirements). 

-~"'."~ 

(in a 

After litigation had al d b f rea Y een iled OSM amended the 

''::) 
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sedimentation pond rules. Now credits would be given for erosion 

control to reduce the still required 0.2 acre feet of storage 

volume. In addition, the 24-hour detention time criterion could 

be reduced to 10 hours if the operator demonstrated adequate 

supplementary control measures. Finally, the surface area per 

inflow criterion was dropped. These revisions were effehtively 

immediately, prior to a public comment period, in order lito 

p~ovide immediate guidance to State regulatory agencies and coal 

operators. II In addition, OSM was concerned about the safety 

hazards of large ponds and about cer~ain design criteria which 

"could result in disturbing an area in eNcess of the effective 

control provided." 

These revisions still did not satisfy the ~oal industry, 

which already had its case before the court. The government~s 

defense before the court was that litigation was premature since 

the rules in force at the time were temporary, being subject to 

further revision on the basis of comments. Because the government 
I 

was unwilling to defend the substance of its regulations, the 
I' Il 

jL\dge enjoi ned enforcement unti 1 revi si on had been compl~-ete:.::' 

~efended in court. 

and 

By this time, the revision of the ~~terim regulations was 

occurring concurrently with th~ ~evelopment of the permanent 

program rules. The two ~ets are essentially identical. In these 

rules the ~oal industry was given further relief on one major 

desigl, criterion, the 0.2-acre feet storage volume standard. This 

criterion was cut back to O.l-acre feet with a possible reduction 

to 0.035-acre feet if the operator utilizes additional erosion and 

sedimentation control measures. These standards had been 
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suggested by a major coal association in the first round of 

comments. Essentially, the Office of Surface Mining admitted that 

the technical basis for its 0.2-acre feet requirement had been 

weak. In addition, an alternative and highly technical design 

criterion was allowed (based on the Univers~l Soil Loss Equation, 

g~ill~ §~Q§iQQ ~s~§§ and the appropriate Q§li~§~~ ~s~iQ§). 

In the struggle to establish primary design criteria for 

sedimentation ponds, the coal industry clearly won a battle. But 

they were hardly satisfied. The final standards were still 

probably more stringent than those o~ t t T any s a e program and 

industry would have preferred no design criteria whatsoever. The 

10 hour detention period, the result of a pre~ious compromise in 

industry~s favor, was not changed even though it was still 

opposed. Sedimentation ponds were still required and industry~s 

call to eliminate an array of specific deSign standards in favor 

of turning everything over tq profesional engineers was rejected. 

The industry won some points on specific design standards, 

but the permanent program rules contain many more reqLli rement 5 

than the original interim regulations. In som~ instances, the 

coal industry lost some ground in the permanent rules that had 

previously been won. For eNample, the proposed interim rules had 

required pond cleaning when the sediment had accumulated to 50 

percent of the required storage volume. This number was first 

modified to 80 percent, then eliminated altogether, only to 

reappear as 60 percent in the final rules. 

PERMISSIBLE VARIATION IN STATE PROGRAMS 

Although relaticinships between the Task Force and the stat~s 
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were good in the early months of its operations, shortly after 

enactment of the SMCRA, these amicable relations began to 

deteriorate. The states charged that local geographical and 

" 1 condl"tl"ons made variations in their regulatory climatologlca "" 

programs necessary. The crux of the stat~s~ emerging hos~ility 

toward the OSM was contained in the charge that the latter was too 

i n f I e>:i b I e and insistent that state programs be exactly like the 

federal regulatory program. Soon after passage of the Act, the 

states became increasingly resentful and angry with OSM, which 

d ""d As 'an OSM headquarters they tended to view as arrogant an rlgl • 

executive noted, the section of the regulations known as the 

"state window" took shape in this conte>:t: 

When we got down to the state window situation, what we 

found was tha~ the s a es were "" t t S -Yl"ng "you~re 

infle>:ible, rigid, you won~t allow differences." We~d 

been saying all along, without effect, that "we are 

fle>:ible, we will a.1low differences." And the states 

sdid, "well, show us in these regulations where it says 

that." It didn~t say that. We had started the whole 

wl"th the idea in our minds that we were process 

fle>:ible, tlia:t there was a lot of room, and that the 

words we had written into the regulations would allow 

the states to do things quite differently. And we never 

stopp~d and looked back to see whether it was clear to 

the states • As a result • • • we found ourselves 
\\ 

being hammered by states and others for our rigidity and 

Th t t "d w was our solution to inflexibility. e s ae Wln 0 = 
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this. And in our minds • this was to make clear 

what we had already intended. 

Because they were not needed in the interim program, 

state window provisions appeared for the first time in the 

proposed permanent regulations. As contained in sec. 731.13, 

state window provided: 

As part of its program submission, a State may request 

approval for alternatives to the requirements for 

permitting, bonding, inspection, enforcement and 

performance standards established in this Chapter where 

geologic, topographic, climatic, hydrologic and other 

regional conditions support alternative approaches. For 

each requirement for which the State proposes an 

alternative, the State shall 

(a) Describe the requirement from which the variation is 

requested and the reason for the request; 

(b) Describe the alternative approach recommended and 

provide statutory or regulatory language to be used to 

implement the alternative and 

(c) Explain how the alternative approach is consistent 

with this Chapter, including supporting data which 

demonstrate that use of the proposed alternative will 

achieve the same or more stringent regulatory results as 

required by this Chapter. 

the 

OSM~s 

the 

Generally, the coal industry supported the state window 

EQDE§Qt· For example, the notes from a November meeting between 

members of the NCA-AMC Joint Committee and OSM~s assistant 

director for state and federal" programs indicates that the "Joint 

118 



I 
I 
I 
I 
I 
I 
I 
'I' ll, 

[ 

l' [".' I' 

( 

[ 

[ 

I 
I 
I 
I 
I 

committee favors inclusion of State window" (F-461> • Industry 

support, however, was not unanimous; MARC took the enigmatic 

position that it should be deleted entirely from the regulations. 

As stated in section 101(f) of the Act, the states are 

named as the primary governmental entity responsible for 

developing, authorizing and issuing regulations because 

of regional conditions; thus the States should not have 

to request approval from OSM for these "al t.ernat i ves" 
" 

since they are the primary authority. As long as the 

regulations promulgated and the State programs meet 

requirements of the Act, then they should be acceptable 

(F-3C>5) • 

Ignoring this minority position, industry commenters pushed 

for amendltl,ents to the state wi ndow pr"ovi si on whi ch woul d permi t 

the states greater latitude in program development. Island Creek 

Coal Company, self-described as "the fourth largest [coalJ 

producer in the Nation" sounded a typical industry theme: "We 

accept the statement that no leeway be permitted in 
~"--- . 

achieving the!:§§!Jl3:;§ specified in the Act; but we object to the 

[OSMJ restraints on 213:;§!:u23:;iY§ ll§3:;QQQ§ of those 

results" (F-47C>; emphasis in original). In a word, the coal 

industry favored the concept of specific criteria for approval of 

state regulatory programs, but argued that the state window 
r' 

criteria were insufficiently +lexible~ They were 5,upported on 

this ~oint by the states themselves. In fact, the deb.,\:te over the 

state window became the focal point for escalation of an already 

emerging coalition betwe$n the ~oal industry and the states, in 
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opposition to the environmentalists and what they perceived as the 

high handedness of the Office of Surface Mining. 

Certainly, the states took issue with the state window 

regulation. On October 4, 1978, OSM"s headquarters executives 

met with regulatory officials from six states who were 

representing the Interstate Mining Compact Commission. The state 

representatives inquired of OSM II what recourse does a State have 

if its alternative submissions are turned down?" They went on to 

suggest del e'ti on of several words ("the same or more stri ngent 

than") from the state window provision (F-17) • In written 

comments submitted several weeks later the IMCC suggested language 

changes for sec. 731.13 which would grant approval to state 

programs containing regulatory requirements "£2I2s!2.1§ Qf 2£Qi§Yiu!a 

the same or more stri ngent • • • resul ts" (F-58). 

In a similar vein, on November 9, 1978 OSM headquarters 

e>: ecut i ves and Region V managers met in Denver .with 

representatives of six Western states. Regarding the state 

window, the meeting minutes indicate the 

[gJeneral reaction of the States was that the regu­

lations should be stated more in the form of general 

goals which the States should meet. Less specificity 

should be given, and the State window s~ould be 

broadened to provide that any provisions which would 

meet 1:he general goal s coul d be acceptEd. [The statesJ 

expressed particular concern regarding the defigition of 

the phrase "consistent with" and of the way the phrase 

iSLlsed • The definition of "consistent with" to 

mean "the same as or similar to" appears to run contrary 
11 
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to the State window concept • The States e>:pressed 

the belief that this makes the State window meaningLess 

(F-166) • 

As these comments suggest, inclusion of the state window in 

OSM's proposed permanent regulations did little to mollify the 

states' intensifying attacks on OSM's alleged inflexibility. For 

although some states (primarily in the west) continued to work 

diligently on program development, opposition by others actually 

may have been galvanized by what they perceived to be an overly 

restrictive state window. Thus, Tennessee's commissioner of 

conservation, in a letter to DSM's director on November 17, 1978, 

charged that all the proposed permanent regulations 

,-­
\ . 

reflect the attitude OSM has consistently demonstrated 

regarding federal-state relationships during the 

development of the interim program and, thus far, during 

the development of the permanent program -- an attitude 

and a policy position which Tennessee finds highly 

objectionable • •• LAJ review of the agency's proposed 
. 

draft reveals voluminous, unnecessary, duplicative red 

tape and bureaucratic limitations that are designed to 

take this program away from the states, directl 

ignoring the intent of Congress Our 

recommendations are for extensive revision to the 

proposed regulations in order to provide the states 

necessary management flexibility required to respond to 

the diversity of mining conditions and to create the 

state-federal partnership neces?ary to achieve 
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results specified in the Act (F-551). 

But, as we have pointed out at various points already, the 

objectives sought by industry and the states in the state window 

provision were precisely those which environmentalist groups found 
/) 

most ~t/je.:::ti onabl e. Whereas the former parties wanted to open 
(( 

wide the state window, the latter groups feared such a move 

because of what the opened window might admit. In a meeting on 

October 26, 1978 with an OSM executive, lawyer~ representing the 

d th t "the Council of the Southern Mountains expresse a concern a 

state window approach was too broad and was not thought out" (F­

2(9) • The same opinions were expressed by the same attorneys --

this time accompanied by a representative of the National Wildlife 

Federation, ~n a November 29, 1978 meeting with OSM's director, an 

assistant director, and a representative of the Solicitor's Office 

(F-449) • On November 27, 1978 the director of the Environmental 

Policy Center met with OSM's director and "questioned the neeq for 

the so called 'State' Window"" (F-562). The Public Lands 

Institute, based in Denver, suggested that the state window should 

be stri~ken entirely from the regulations since Congress intended 
" !: 

"deviations from the Act and regulations can only be for greater 

stringency or more extensive coverage, but not for 'alternatives' 

which are in effect variances" (Letter, Nov. 17, 1978). 

As promulgated in final form on March 13, 1979, the state 

window, though retained, had been made considerably more difficult 

for the states to open. 

As part of its program submission or as an ~mendment to 

an approved State program, a State may request approval 

for alternatives to the provisions of the regulations • 
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alternative provision For each the State shall 

. 'on in the regu~ations • (a) Identify the prov1s1 

the a lternative is requested. which 

(b) the alternative proposed .Describe and 

• for 

provide 

to be used to implement statutory or regulatory language 

the alternative; and, 

(c) E}:pl ain how'i'\\nd sLlbmi t data, analysis and 

information, including identification of sources, 

demonstrating 

t' e will be in accordance the Proposed alterna lV (1) that t 

of the Act and consisten with the applicable provisions 

with the regulations • • • and 

alternative is necessary (2) that the proposed because 

of local requirements or local environmental or 

agricultural conditions. 

to read this regulation as It would be difficult a clear 

over the permissible limits Party to the conflict victory for any , and 

the a lready acrimon10us But in of state program variation. 

overly . deb~te over surface polarized "" coal mining regulation, the 

1 industry viewed was that the states and the coa 
i nevi tab Ie resul t ~ j::ertai n I y it 

as a rejection of their position. ,i t as a defe.at, 

did little to soften of an adversarial the developing sense 

OSM and some of the states. relationship between the 

ALLUVIAL VALLEY FLOORS 

In chapter e of 1 we pointed out som the differences in 

surface mining l'n the three principal co~~ 
\~ 

1\ 
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States. In Appalachia, the most severe enVironmental threats POsed 

by surface mining are largely a result of abundant rainfall. In 
the west, however, 

paUcity of rainfall and ground water poses 
Some of the most severe threats from coal 

sLlrface mi ni ng. If 
farm ng and ranch i ng are to survi ve in the west, the quanti t Y and 

distribution of fragile ground water supplies must be preserved. 
Essential 

to the preservation and distribution of ground water 
supplies are allUVial valley floors. 

Congress recognized these 
differences when it enacted the Surface Mining Control and 
Reclamation Act, 

stipUlating special enVironmental protection 
provisions for various regions of the country. 

SpeCial protection 
for allUVial valley floors are mandated in the Act. 

Simply put, 
an allUVial valley floor is an area in an 

otherWise arid region which is naturally irrigat~ or Subirrigated 

to a degree sufficient to serve agricultu~al purposes. 

510. (b) (5) of the Act prOvides that any proposed surface ,Coal 
Section 

mining operation, 
if located west of the one hundredth meridian 

west longitude must not "interrupt, 

farming • discontinue, or preclude 

on said valley floors" and "not materially damage 

the quantity or quality of water in surface or underground water 
systl~ms that suppl y" them. 

In section 715.17. (j) of the proposed 
interim regulations, 

OSM operationalized this section of the 
statute. 

Although the section is too lengthy to reproduce here, it im-

poses special obligations on surface miners in sections of the 
w.est to u preserve the "essential elements 

hYdrologic the of 

functions of allUVial valley floors throughout the mining and 

reclamation process." Surface mining and'reclamation operations 
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conducted in or adjacent to alluvial valley floors "shall not 

interrupt, discontinu,e, or preclude farming" in the mined areas. 

E>~cept for certain "grandfathered" mi nes, permi t appl i cants are 

required to submit a variety of survey and baseline data which the 

regul~tory authority would use to assess the impact of mining 

operations on the area~s specified hydrologic functions. 

As would be expected, regulations for mining in alluvial 

valley floors were of interest almost e 1 " 1 t t xc USlve yo wes ern 

citizen groups and to large coal producers. Public comments on 

the different versions of the alluvial valley floor regulations 

echoes the respective groups comments on a variety of other 

regulations. 

regUlations 

On the one hand, the coal industry pressed for 

with narrow application and sought to increase 

regulatory flexibility (i.e., operators~ range of discretion). 

For e>~ampl e, in their comments on the proposed interim 

regulations, the Joint Committee suggested that mine operators 

should be required to preserve the hydrologic functions of 

alluvial valley floors only "where necessary" (C83). This comment 

was consistent with industry~s plea that restrictions on mining 

shoul d be QslsQ!;§Q agai nst ~n assessment of the ar'ea ~ s product i ve 

impor"tance. 

On the ,other hand, citizens~ and environmentalist groups 

pushed for wide reaching regulations that would leave little 

discretion to coal operators or to the regulatory authority. 

Comments 

language 

submitted by these groups urged the OSM 
\ 
\ 

from the Act in the regulations 4nd to 

to incorporate 

increase the 

number of special regulatory requirements (Cl13; C257). For 
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example, the Colorado Friends of the Earth requested an extension 

of regulatory protections to ground water that "effects alluvial 

valley floor~1I (C257). 

On these issues, as on nearly all those relating to 

regulation of alluvial valley floors, successive versions of the 

OSM~s regulations grew more specific and detailed and more 

reflective of the comments offered by citizens~ groups. Compare, 

for example, one portion of the proposed interim regulations with 

the corresponding portion of the final interim regulations: 

Surface mining and reclamation 

operations conducted in or adjacent to alluvial valley 

floors located west of the 100th meridian west longitude 

shall not interrupt, discontinue, or preclude farming on 

these arluvial valley floors [section 

715. 17. (j) (2) J. 

Surface coal mining operations located 

west of the 100th meridian west longitude shall not 

interrupt, discontinue, or preclude farming on alluvial 

valley floors and shall not materially damage the 

quantity or quality of surface or ground water that 

supplies these valley floors [section 

~rue, the final interim regulation seemingly does not apply to 

mines located "adjacent tQ~ alluvial valley floors. However, this 
;) 

apparent loosening of the regulatory requirement may be illusory; 

note that the final interim regulation seems to accomplish the 

same objective by extending protection to "surface or ground water ,. 
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that §yee!!~§ these valley floors." Conceivably~ the latter 

requirement could result in the regulation of mining operations 

quite far removed from areas "adjacent" to allLlvial valley floors. 

This isolated portion of the regulations illustrates what 

appears to be a more general trend in the d~velopment of the OSM~s 

regulations for alluvial valley floors. In fact, simple 

measurements of the number .of FEDERAL REGISTER c:ohlmn inches 

devoted to regulation of alluvial valley floors in successive 

versions of the regulations may be a crude, but not misleading~ 

indication of the overall nature of changes. In the proposed 

interim regulations, 8.25 column inches dealt with the issue 

[section 715.17.(j)J. This increased to 18.25 column inches in 

the final interim regulations [715.17. (j)]. In the proposed 

permanent regulations the amount of space increased further to 

74.75 column inches (sections 785.19; 786.17; and 822) only to 

increase even more (to 81.92 inches) in the final permanent 

regulations (sections 785.19 and 822). 

INTERPRETATION 

This extended review of the development of four areas of the 

OSM's regulations suggests one overall conclusion: in its rule 

making activities, th. Office of Surface Mining constructed 

regulations desi~led to leave minimal discretion and flexibility 

to the states and the coal industry. Successive versions of the 

fed~ral regulations became increasingly detailed and complex. 

Because of the constraints on the process of drafting the interim 

and permanent program regulations, the OSM came to emphasize an 

§DfQ~£§~ £Qmel!~D£§ approach to its regulatory mission. As one 
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"itll.7mber of the Tas~~ Force reI ated: 

[The OSM~s pro-gram] b ·It was Ul on the fervor of the 

times, of the winners. And the winners were the 

environmental movement people, wh h d . o 9 Q~~§!'§t.§~ 

And~ by god, they had slain the gl·ant. A d th n e ~!,!;k~~ 

giant was lying there. • "And th . e §~DD~C§ are gonna 

be brought to justice." And they started~ "these are 

gonna be C!g!~ regulations, by god. We~re not gonna 

leave anything out~ because you can~t trust them. 

We~re gonna write these i~ great detail". 
:1 . I would 

say it was a moment of zeal, and almost triumph. 

And another member of the Task Force told us that "we wrote those 

. regs as if there had to be 14 bolts holding down every piece." 

" )) 
II 
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CHAPTER 7 

THE AGENCY UNn~R SIEGE' 

Promulgation of OSM~s interim program regulations marked the 

beginning of a state of increasing conflict with and attack by 

e>tternal groups or constitutencies. These 
/" 

groups became 

increasingly strident and persistent in their attacks throughout 

1978 and 1979. By 1980 this barrage did diminish sQ~ewhat, in 

part because of concessions by the OSM. Still, the opposition had 

not decreased significantly by the time of the Presidential 

election of 1980. Ronald Reagan's election brought significant 

change to OSM, even before his administration took office. In 

this chapter we discuss the multi-frontal nature of this attack 

on OSM and its consequences within the agency. I 
I 

Additionally, we 

briefly discuss the process by which the agency promulgated its 

permanent program regulations. 

CONSTRAINTS ON THE PERMANENT PROGRAM PROMULGATION PROCESS f 

The agency~ s HQ e>tecuti ves -- and, therefore, the agency 

became increasingly isolated from their various constitutencies 

during the permanent program rule-making process. A major reason 

for this was the agency~s understandable preoccupation with 

completing the regulations on time. 

Section 501. (b) of the Act states: 
I) 

Not later than one year after enactment of this ,Act, the 

Secretary [of the Interior] shall promUlgate and publish 

in the Federal Register regulations covering a permanent 

regulatory program for surface coal mining and 

reclamation operations performance standards based on 
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and conforming to the provisions of title v and 0 

establishing 
, , 

procedures and requirements for 

preparation, submission, and approval of State programs; 

and development and implementation of Federal programs 

under the title. 

t " t" t l"t l"S not surprising that the Given this severe "lme cons raln , 

agency began drafting the per~anent program regulations almost 

immediately after publication of the interim regulations. 

Once again, these time constraints placed a premium on strong 

leadership and led OSM~s highest level headquarters managers to 

employ a highly centralized process of regulation writing. In 

some respects, in fact, the pressures were even more acute than 

" d when the 1" nteri m regL\1 ati ons were aborni \"1g. during the perlq 

Although the agency still did not have its appropriations at the 

beginning of the process, the entire start-up process of 

inspection and enforcement ha~to be accomplished even while the 

regulations were being written. In o'ther words, there was even 

less time than the legislative deadline mandated, for now there 

was an agency to staff and,operationalize. Now there were real, 

not hypothetical, problems to confront. 

Of equal if not greater importance, however, was the erosion 

of the broad base of political support necessary for the strong 

mandate to develop a stri ngent regLll atory program, a 51..i ppage 

which was gradual at first, but grew rapidly worse. Promulgation 

of the permanent program regulations took place in this context o~ 

t and mOL'ntl"ng ~tta.ck from variD, us directions. erodi ngsuppor, 

. "d t" n of thl"~ -.tlangl"ng context." the Without a prior conSl era 10. - ~ 
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agency~s permanent program cannot be fully understood. 

THE CONTEXT: ERODING SUPPORT AND MOUNTING ATTACK 

It was clear by -- what, the Spring of ~78? -- that the 

political acceptability of as vigorous an implementation 

of the Act as OSM had perceived it w~s supposed to do 

was less than wholehearted. Both in terms of 

politicians, as well as in terms of state institutions. 

Although the statute-defined relationship bet"'teen the states 

and the Office of Surface Mining contained the potential for 

conflict, the Task Force had made considerable effort to work 

closely with the states. Nevertheless, many of the states were 

unhappy with th~ nature and impact of the OSM interim' regulatory 

program. Consequently, by late Spring of 1978 the states already 

had begun to raise the complaints that were to become so fam~liar 

over the next two years. OSM, they charged, was too ~nflexible in 

what i t e~{pected the states to d.o and tended to be arro'gant in its 
u 

dealings with state regulatory personnel. Speaking with the 

benefit of hindsight, one of our respondents, who played a major 

role in the final editing of the permanent program regulations 

suggested: 

I §~~~Q§§ that the resistance of the state institutions 
Q 

was somewhat discounted [by OSMJ, on the rationale that 

"well, the whole purpose of the Act was to change these 

people. And they~re not g~onna~ like it anyway. 

Despite these developing tensions, st-:at'e-federal relations' had not 

131 

, 
( , 
i 

t 
r 
r· 

rl I j 

fm,'l \'Il! :.J 

become bitter. 

We emphasize, however, that the states were not united in 

theil~ dealings with OSM-, clearly, which 

animated individual states, and their degree of anger, varied. To 

some extent there was, as would be expected, a fundamental east-

west split in the types of issues which bothered state 

authorities. The western states generally presented many problems 

common to all three ~~al fl~'elds, I . ~~ p us some unIque to their 

interests. Among the latter was the necessity to develop special 

programs for Indian lands, cooperative agreements with the OSM for 

inspections on federal lands, and OSM~s responsibility to review 

permit applications for mines on federal lands. With rare 

exception, these were not problems in the midwestern and eastern 

coalfieldsm Generally, we have omitted detailed discussion of the 

impact of some of these issues important to individual states or 

in special regions of the U.S. Instead, we have focused our 

comments on the types of issues on which most states agreed. We 

caution, however, that individual states layered their private 

complaints atop these more general criticlsms of OSM and its 

regulatory operation§: 

was 

In large part, the reason for the states· mounting hostility 

the fact that the developing permanent program struck at the 

very heart of their own regulatory processes. The OSM would use 

it~ permanent program regUlations as the yardsti.ck to evaluate the 

states· applications for .... egulatory primacy. Clearly, the states 

had more reason to be concerned about th~ content of the permanent 

p .... ogram regulations, especially the openness of the "state 
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ltd 11dow, " the strictures placed on federal grants for the 

development of state programs, and deadlines imposed by the Act~ 

Communication with the states would be doubly important during 

this new phase of regulation writing. 

At this point of gradually increasing tension between the OSM 

and the states, the Associate Solicitor for surface mining issued 

an opinion on ~~ e~ct~ contacts during the rule making (i.e.~ 

regulation writing) process. The opinion held that OSM could not 

meet privately with the states to discuss the proposed regulations 

after the close of the period specified for public comments. 

Further, meetings held ~uring the public comment period had to be 

announced in advance and opened to the public. This development 

severely limited contacts with the states, angered them and, 

correctly or not, reinforced their belief that the OSM viewed 

them as unequal partners, if not adversaries, in the regulatory 

process. Whether or not the OSM viewed the states as adversaries, 

there is more than a modicum of validity in the states~ related 

belief that many officials of the federal agency were distrustful 

of them due to their overall past record of ineffective 

enforcement of reclamation laws. 

I think there was a healthy skepticism about the 

willingness of· the states to change direction. And, 

again, I think if you go and read the legislative 

history, that attitude existed in Congress. 

Our data suggest that skepticism about state agencies was common 

among OSM personnel. 

The states also were angered by OSM~s enforcement activities 

under the interim regulatory program. Again, whether right or 
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wrong, they believed that actions by federal enforcers made the 

states appear incompetent and Llnwi 11 i ng to take aggressive 

enforcement actions. 

Like the states, the coal industries subjected the OSM to 

severe criticism once its interim regulatory program was published 

and federal e~forcement began. Industry~s two-pronged attack on 

OSM and its interim regulatory program echoed the substance of 

many of the states~ complaints. 

The first line of criticism was the contention that the OSM 

both had misinterpreted and eNceeded Congressional intent in 

devising the interim regulations. The NCA-AMC Joint Committee 

cautioned the agency: 

During the next few weeks, as the Department [InteriorJ 

reviews and considers these and other comments prior to 

promulgation of the permanent program regulations, it 

will be of paramount importance to bear in mind that the 

regulations must be reasonable, fleNible and based upon 

an understanding of what is physically, technologically 

and economically achievable. [TJhis eNceedingly 

compl e>: new Surface Mining Act must be judiciously and 

carefully implemented in accordance with its language 

and the underlying intent of Congress to ensure that 

needed fleNibility is incorporated ••• (F-507) • 
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for their complaints was the performance standards vs. design 

standards approach to regulations. 

Having determined the regulatory standard it intends for 

industrial firms to meet, a regulatory agency has at least two 

options in bg~ it can require the firms to achieve that standard: 

design standards or performance standards. If it opts for the 

former, the agency notifies the target firms that they must meet 

QQt Qnl~ X standard (e.g., chemical composition of all water 

flowing off of a mine site), ~yt ~l§Q a specific type and design 

of structure must be employed in meeting that particular 

performance objective (e.g., construction of sedimentation ponds 

according to specified criteria). If the agency chooses the 

latter approa6h, it merely notifies the target firms of the 

performance goal they are required to meet, but permits them wide 

latitude in the choice of methods for achieving the standard. The 

OSM opted for design standards at many places in its regulations, 

largely because they believed performance standards are difficult 

to enforce. And, from early on, the coal industry charged that 

OSM~s reliance on design standards was misguided. 

To be SLlre, industry~s complaints are not exhausted by these 

two points. Those we have discussed thus far were rather widely 

shared, but the smaller coal producers (located primarily in 

Appalachia) lodged some complaints unique to firms of their size. 

Fi rst, they disliked what they viewed as the extreme expense 

involved in attaining compliance with the interim regulatory 

program. They charged that the costs of preparing a mine permit 

application, of securing adequate bonds for the mine operation, 
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and of designing and building the environmental protection 

structures would be prohibitive for firms of their size. And 

second, they alleged that OSM~s regulatory program effectively 

\\ 
made it impossible for them to mine in many areas of Appalachia 

and thus denied them their rights tD use their land as they saw 

fit. Put differently, they charged that the federal government 

effectively was "taking" their property without due process of 

law. For e)tample, a mine operator who signed his letter "Small 

Time Operator" wrote to the OSM to complain that the increase in 

regulati~n was harming his business: 

I am a small strip-mining coal operator and am very much 

concerned about the future of our nation. Currently, I 

have been unable to produce two thousand tons of coal a 

month. In 1973 I could produce five to six thousand 

tons a month I venture to say that ninety percent 

of these regulations do not relate to the safety and 

welfare of the people. If there is not some relief 

of government regulations, a lot of people which are now 

providing employment trying to contribute something for 

the good of our nation will have no choice but fold • 

The longer I stay in business, the farther in the red 

1 have become. I am not a young man and my family~s 

life savings are invested in this business, but if there 

is not some relief from government so more thought can 

be placed on production, I along with numerous other 

small operators will hE~e no choice but to fall by the 

wayside (F-129). 
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Indi vi dLtal s and organizations in the environmentalist 

community were not idle during this period when OSM came under 

attack from industry and the states. They too maintained a 

critical, watchful eye over the agency~s operations and developing 

programs. While they generally were supportive of the agency, 

they also kept a vigilant watch on day-to-day operations lest 

there be slippage of the agency~s resolve to implement a tough 

regulatory program. In fact, the Council of the Southern Mountains 

brought suit against the agency for failure to carry out the 

required number of inspections mandated l"n the Act (C " _Ql::!n£1.1 Qf :!;'h~ 

EQY:!;'b§J:n t/Q!:m:!;.sin§ v. BnQJ:Y§, U.S. District Court, D"C., Civil 

Action #79-1521). Acknowledging its failure, th~ agency settled 

out of court with a written promise to fulfill the mandate. 

CONSEQUENCES FOR THE PROCESS OF REGULATION WRITING 
D 

The Office of Surface Mining drafted and promulgated its 

permanent program regulations l"n thl"S t t con e>: of increasingly 

strident, multi-frontal attack. Generally, this increasingly 

hostile context, coupled with the constraints mentioned" earlier, 

reinforced the, already established dynamics of the regulation 

writing process. 

It is useful to begin this discussion of the re~ulation 

writing process with some comments on the OSM's various groupings 

of headquarters personnel and some aspects of the dynamics among 

them. A categorization of sll OSM employees would be more complex 

than this because, necessarl"ly." l" t ld t I "t . wou a~e 1n 0 account HQ-
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regional distinctions. Clearly, the HQ solicitors were one 

important group, even though, formally, they were not employed by 

or accountable to the Office of Surface Mining. Another distinct 

group were the upper-level managerial/program personnel, which 

included the agency~s director, deputy director, the assistant 

directors and their immediate subordinates. The final important 

group was the technical personnel, who generally were responsible 

for conducting research and providing the technical iustification 

for the agency's regulations and research on t~-hnical problems 

essential to the agency. 

The OSM attracted and pl~~ed in managerial positions (both at 

HQ sOQ in the r~~ions) a number of individuals with limited prior 

experi~~ce in the federal bureaucracy. They were unaccustomed to 

Their lack of knowledge about and sensitivity to the ways of the 

federal bureaucracy was more than balanced, however, by their high 

level of commitment and competence. In short, they were ready and 

willing to pull more than their share of the load. In combination 

with the tight schedule for promulgating the permanent 

regulations, this inexperience reiriforced the importance of and 

need for personnel who were savvy in the ways of bureaucracy and 

could organize their efforts to accomplish the target goals. The 

result of this was a centralization of authority and ultimate 

decision-making responsibility in the hands of a few individuals. 

Thus, despite <z,';iI organizational structure which would have 

permitted decentralization, the combination of tasks and 

constraints confronting th€ agency increased the appeal of a 

mechanistic style of management. 
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After the public comment period ended and OSM~s technical and 

managerial staff analyzed the comments and issues associated with 

particular regulations~ a small group of personnel made the final 

decisions on them. This small group included the agency~s top 

administrators, and it also included attorneys (a solicitor and a 

representative of Interior). 
i\ 

A couple of things had to b~ done. We had a very, very 

short timetable. EWe had to] really go into isolation to 

develop those regulatiors. There was no way that we 

could do what the coal leasing program did and spend 

two years hobnobbing, as it were, within the Department 

and out in the field, putting together the program. Our 

timetable was much shorter • We then had what we 

called the "green folder process." Every single 

proposed regulation, together with all the comments that 

were filed on that regulation and the staff analysis, 

came forward to the "green folder room." (We] read 

every single comment on every single regUlation. That~s 

got to be fairly unique • They were 18, 20 hour 

days. We, many~s the night that we got out at 1:00 or 

2:00 in the morning • When we did that • I think 

it was 18 straight days that we were locked up without 

seeing anybody. 

In£~§s§ing lnfl~§n£§ g£ to§ §gli£itg~§ 

The solicitors played an extremely important part in the 

process of drafting and issuing the permanent program regulations •• 

There are two major reasons for this. First~ litigation over the 
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agency~s interim regUlatory program and the Act itself already had 

begun by early 1978. 
Consequently, the agency fully expected to 

fa~e major court challenges to its efforts. 
This thrust the 

solicitors into a prominent role in the rule-making process as 
a 

virtual obsession developed to assure that everything connected 

wi th it was c:;IQi'le ina I egall y "correct manner. " 
Second, the 

solicitors believed that the technical staff simply did not 

appreciate 
and perhaps did not care about suffiCiently the 

importance of thoroughness and deta10 lOth ! 

1n e aevelopment of 

technical rationales for particular regUlations. 

CFJor everyone OSM hour you had about five lawyer hours 

on top of that. Patching~ correcting, writing. . . 
ETJhe lawyers really too', ~n ° dObl " ~ 1ncre 1 Y poor work 

product and made it what • held up in court . . . 
[Those] folks worked extraordinarily hard . . . 

The lawyers~ increaSing centrality intensified an already exi~tent 
antagonims for them within the agency itself. 

A rather intense 

animosity developed toward them, especially by HQ technical 

personnel. 

[The lawyers] were probably the most hated of the whole 

~grbup. The agency hated them because the lawyers would 

say~ "no, this is inadequate, insufficient. You haven~t 

interpreted the law right," whatever. Made them more 

harder, made them do it [over]. But a huge animOSity 

developed between lawyers and the agency. And then, you 

know, [agency personnel would say] "whose policy c:all is 

it, anyway? ••• And, who~s developing this program?" 

So, all that friction. And the lawyers felt the agency 
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people were dumb and, you know~ dimwitted and all the 

rest of it. 

The final reason the solicitors became increasingly important 

perhaps even dominant in the rule-making process was that 

their eagerness, enthusiasm, and sense of battle were strengthened 

by a perception that the agency was engaged in a titanic struggle. 

Q.: What was the effect, for individuals and for groups 

of people working together, of being under continuous 

attack? 

A.: Well, as far as the lawyers, the people in the 

Solicitor~s Office were c0'l'5erned, many of us had c:ome 

from litigation backgrounds. And were very used to that 

kind of situation. So, it really just fueled our fires 

all the more, I think. 

~§~QgY~~1§~§: 8§1~1ign§ ~i1b ~b§ B§9ign§ 

Some aspects of relations between OSM headquarters and the 

region.:..\l offices duplicated, at a much lower level of intensity 

but for substantially the same reasons, relations between OSM and 

the states. 

[TJhe regional OSM people -- there would be a 
" 

spectrum 

-- were more eager to accomodate either the states~ 

views or the industry~s views than the Solicitor~s 

Office, or even possibly OSM in Washington were prepared 

to do. Which is natUral; the field is always gonna~ be 

1h~:t ~~)!. 

Added to this, however, was the tension and conflict endemic to 

the structure of bureaucracie~. The re,ult was a tendenc~ to 
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overlook feedback grounded in the first-hand experiences and 

concerns of the field-level regUlatory staff. 

Some of the folks at headquarters were not "field-

oriented." Of course, they were giving their full time 

to regUlation writing; that was Q~i~ing headquarters 

They were doing it, pretty much in a vacuum . . . The 

regional directors, who constitute the senior staff 

were never consulted~ The regional directors had ng 

input into the regulations. Our concerns at that point, 

we were so preoccupied with implementing' the interim 

program, and hiring people, [and opening field officesJ. 

As the target date for pUblication of the permanent program 

regulations drew near, regional managers grew increasingly 

apprehensive, based on the drafts they had seen, about their 

field-level reception. Largely on their own initiative, the five 

regional directors requested a meeting with HQ managers to di~cuss 

the substance and potential impact of the forthcoming regUlations. 

The regulations. were §~~§§Qingl)! burdensome in 

terms of just the detail and the it was just 

overdone. Ther~~s no question about that ••• We felt, 

meaning ~ll the regional directors, that these things 

were just too comprehensive, and too all-encompassing, 

too detailed. And we~re gonna~ get killed -- "we," the 

agency, "we," the program. 

The regional directors arrived in Washington and were given a 

short time to examine the package of regulations. Dtsmayed with 

what even a0cursory review revealed, they elected a spokesperson 
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to meet with HQ managers the following day to 

c:onc:erns. Despite the expression of c:onc:ern by 

direc:tors~ "nothing happened~ nothing c:hanged." 

press their 
\\ 

the regional 

In sum, muc:h as it bec:ame isolated from the states during the 

permanent rOle-making proc:ess, headquarters bec:ame inc:reasingly 

isolated from the regions, and for substantially similar reasons, 

during the same time. In fac:t, it was during this time that 

regional personnel began to refer to headquarters as "The Bunker." 

THE POLITICAL STRUGGLE OVER THE PERMANENT PROGRAM REGULATIONS 

On Marc:h 13, 1979, when the final version of its permanent 

regulations were published, attac:ks on the Offic:e of Surfac:e 

Mining turned into a firestorm. And while substantially the same 

themes were sounded as were heard in the c:ritic:isms of the interim 

program, the intensity and diversity of the attack was different. 

" /1 

As we have i ndi cated at several poi nts, there ,are at I ee(st 
,J 

two di fferent segments of the Americ:an c:oal industry. ,Qne segm;;rlt 

is made up of thousands of small c:ompanies whose individual output 

is relatively small. The other segment is c:omprised of a 

c:omparative handful of very large firms -~ owned by the oil 

c:ompanies whic:h individually produc:e eno~mous amounts of coal 

eac:h year. Thes~ two s~~ments are represented by different 

organizations, but they were united in their attac:ks on the OSM~s 

permanent program. To be sure, the issues they singled out for 

spec:ial foc:us were different. Also, the tone of their c:ritic:isms 

varied substantially, with the smaller, Appalac:hia~-based firms 

generally emplorying a more strident, virulent line of ?ttad~, 
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inc:luding oc:c:asiopal physic:al assaults on OSM personnel. The 

large c:oal produc:ers were able to c:arry their offensive on a 

larger number of fronts. But both segments of the industry were 

persistent and~ ultimately~ their efforts met with some suc:c:ess. 

The c:oal industries were alike in most of their c:ritic:isms of 

the proposed and, later, the final -- permanent regulatory 

program. They c:harged that the regulations were inf I exi bl e~ 

would inc:rease the c:ost of mining ~oal, were responsible for a 

sharp dec:line in c:oal produc:tion at the very time when the nation 

was trying to ac:hieve energy independenc:e~ and were c:ausing 

Ltnemployment and operator shutdowns due to the onerous nature of 

the regulations. They pressed these c:laims at every opportunity 

and in every available forum. For example, in c:omments submitted 

to the OSM on its proposed permanent regulations, the NCA-AMC 

Joint Committee c:harged: 

In all too many c:ases, the regulations as proposed~ are 

in our opinion, Llnreasonabl e and unnec:essarily 
" 

infle~dble. In other pI ac:es, we find that the 

regulations are in c:onflic:t with the legislativ~ intent 

of the underlying P.L. 95-87, as set forth in its 

legislative history. 

The Joint Committee ac:knowledged that the regulations, in some 

areas, did provide for flexibility, but c:harged that 

any of the alternatives mentioned could result in 

enormous ec:onomic: consequenc:es upon the industry, its 

C:Llstomers, and the Americ:an c:onsumer as well as 

resultant impac:ts upon c:oal mining c:ommunities (F-507). 
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Along the same line, MARC complained about the "sheer volume 

of detailed, technical regulations" contained in the proposed 

program. They went on to state: 

We must also strongly re-state our concern for the small 

operator--another problem area recognized by Congress 

but seemingly ignored by OSM The permit 

requirements as defined tend to be what would normally 

be needed for a large operation in the west or mid-west 

and have no relevance for small permits in the 

Appalachian area. There is no justification for the 

detailed studies, surveys, and other requirements on the 

great majority of smaller permits. To maintain these 

detailed requirements will result in the~termination of 

many of these permits. 
c 

Finally, there is absolutely no doubt that the 

inflationary impact of these rules as proposed will be 

staggering Our preliminary estimat~s place the 

i ncrease,d cost for mi ni ng coal under the AC.t from 50/. to 

100% or more (F:305). 

The coal industry and its representatives did not confine 

their resistance to proffered verbal comments. In addition, they 

pursued their objectives on other fronts. In the words of an OSM 

regional manager: 

[In this areal 95/. of the production is out of the top 

100 corporations. Those aren~t little mining companies, 

they~re E~o:on, and Shell~ and General Dynamies, and 

Conoco ••• and Ashland Oil. Hey, tb§~:~§ not going to 

have interference • • We weren~t playing with little 
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wildcat miners in Appalachia. That was a misconception. 

We~re playing with Exxon. We~re playing with Shell Oil, 

dumping a lot of oil and petroleum profits into coal. 

They're playing nign §tEk§§ 2Qk§~~ And they come at you 

E !Qt of different ways: better lawyers, lots of 

Ph.D.s, the political way, the "buy you" way the . . . 
ad way. 

Litigation 

CommenciMg only a few weeks after promulgation of the 

interim regulations~ and continuing to the present time, the coal 

industry and the states mounted a number of court challenges to 

OSM's regulatory pr~gram(s). The pace and intensity of litigation 

has abated substantially in the past two years, perhaps because 

industry generally was unsuccessful in its earlier efforts, and 

also because the Reagan administration has been more accommodating 

to the states and the coal industry. However, three notable 

series of court tests are important enough to mention here. 
u 

Early in 1978, twenty-two cases involving coal operators, 

trade assocations, and three states came before the U.S. District 

Court for the District of Columbia [In ~§ §Y~fE£§ 

8§gY!Etigo bitigstigo 452 F. Supp. 327 (1,978) J • The pi ai nt iff s 

attacked the OSM's interim regulations asking for summary judgment 

and a preliminary injunction. The court consolidated the cases. 

Industry~s attack involv?d both 
~ 

procedural challenges 

concerning the manner of promulgation of the regulations and 

SUbstantive challenges to the regulations themselves. The 

procedural c'l1all enges all eged that: (1) the Secretary 01 the 
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Interior failed to consider the effects of the regulations on the 

economy, tnflation and the nation~~ coal supply, and (2) the 

basis and purpose statement (preamble) which accompanied the 

regulations was inadequate. The court denied the plaintiffs~ 

motions concerning procedural challenges. 

(1) that The plaintiffs raised nine sUbstantive challenges: 

matters slated for regulation in the permanent program five were 

regulated improperly in the interim program, (2) that adequate 

e~{empti on an "" "" d V~rlo~nce procedures were lacking in the interim 

regulations, (3) that the interim regulations improperly extended 

(4) that prime farmland to pre-existing structures and facilities, 

standards were improperly extended to non-prime farmland areas, 

(5) that the prime farmlands statutory grandfather exemption was 

improperly narrowed, (6) that waste impoundments (dams) were 

(7) that the regulations improperly limited regulated improperly, 

blasting, (8) that the regulations improperly limited the 

discharge of manganese into alkaline surface waters, and (9) that 

the regulations imprbperly implemented the small operators~ 

e~{emption contained tin the Act. With only three relatively minor 

e>;cepti ons, for which the court remanded the relevant regulations 

for re'consloderation.o the plaintiffs~ motions were to the Secretary 

denied. Understandably per aps, h personnel in the OSM and the 

Solicitor~s Office e "" f It vlondlOc~ted by the court~s decision. 

Two other t th Act and to the OSM~s major challenges 0 e 

interim regulatory program were mounted. Initially, an 

association of Virginia surface miners, some of its member 

companies, the state of Virginia, the town of Wise and individual 
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landowners challenged the Act in the U.S. District Court for the 

Western District of Virginia • The plaintiffs alleged that 

provisions of the Act which established the interim program 

violated the commerce clause of the U.S. Constitution. The 

plaintiffs sought declaratory and injunctive relief. The district 

court rejected some of the plaintiffs~ claims and granted others. 

The Secretary of the Interior appealed directly to the U.S. 

Supreme Court, which merged the case with another challenge, this 

one brought by the state of Indiana. The Court decided the case 

69 L. Ed. 2d). The Court decided unanimously that 

Congress, in adopting the Act, did not exceed its powers under the 

commerce clause of the Constitution, nor did the Act violate the 

Fifth and Tenth amendments to the Constitution. In sum, the Court 

upheld the Act as Constitutional. 

In 1980, important court decisions were handed down as a 

result of challenges to various portions of the permanent program 

regUlations. The cases were brought in the U.S. District Court 

for the District of Columbia (In C~ E§cm~n§n1 §ycf~£§ ~!n!ng 

B§gYl.~ti.Qr bi.ti.g~ti.Qn, Civil Action #79-1144). Various plaintiffs 

(including the Pennsylvania Coal ASSOCiation, the National Coal 

ASSOCiation, Peabody Coal Company, the states of Illinois and 

Virginia, and the National Wildlife Federation) filed nine 

complaints challenging the permanent regulatory program. The 

court consolidated the actions. However, because they raised 

approximately 100 challenges to the regulations, the court divided 

the issues into two rounds • The first round issues were dealt 

with in a February 26, 1980 decision and the ~econd round was 
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decided on May 16, 1980. The court's opinion upheld the broad 

powers of the oSM to issue regulations pursuant to the Act. 

However, a number of specific regulations were remanded to the 

agency for reconsideration because the court found them to be 

arbitrary, capricious, or inconsistent with the law. In addition, 

the agency voluntarily remanded a number of its regulations, in 

part because of court challenges. 

Although the foregoing discussion focuses upon litigation 

initiated by industry and the states, environmentalist groups also 

participated in some of the same court cases. They employed 

litigation for three principal reasons: (1) to win court decisions 

which would help to maintain and to buttress the stringency of the 

oSM regulatory program and operations, (2) to protect, if not 

enlarge, opportunities.for citizen participation in and openess of 

many administrative procedures connected with implementation of 

federal and state surface mining programs, and (3) in the words of 

one of the oSM's HQ executives, "to fire at the industry." 

However, since the change in Presidential administrations, 

environmentalist groups have increased their use of litigation, 

and the Office of Surface Mining has beco~e a principal target of 

their challenges. 

As this brief discussion suggests, many legal challenges to 

the Act and the regulations have been mounted thus far. According 

to the National Research Council (1981: 97) , "certain general 

points" already have been decided by the courts: 

(1) The oSM's authbrity to promUlgate detailed 

regulations, including design standards, has been 
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affirmed. 

(2) "Detailed design specifications promulgated for 

nationwide application • can, however, be challenged 

on technical grounds related to site specific 

conditions." 

(3) Some regulations have been challenged succesfully on 

groLlnds that the agency exceeded its statutory 

authority. For e>: amp Ie, 1I 0ne court held that since 

SMCRA requires a 300-ft buffer zone between blasting 

operations and an occupied dwelling, oSM cannot extend 

this to a 1,OOO~ft buffer zone." 

(4) "Some of the gaps and overlaps between oSM 

regula-tions and those of other regulatory agencies (have 

been] adjusted by court actions." 

(5) Exemptions from regulation provided in the SMCRA may 

not be ignored or circumscribed by the agency. 

(6) The agency's juriediction over surface disturbances 

resulting from deep mining have been affirmed by the 

courts. 

(7) Direct attacks on the Act and the regulations by the 

states generally have failed. The courts have found 

that the state.s must compl y wi th the Act and the 

agency's regulations, including permitting and bonding. 

Efforts to Influence Regulatory Personnel 

Although a number of persons believe that the coal industry, 

historically, has worked to corrupt regulatory personnel, we did 

nqt gather data systematically on such processes. However, 
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several DSM personnel whom we interviewed spontaneously mentioned 

isolated incidents in which~ they believed~ individuals in 

industry made a(,i1ci gLIOLIS overtures to them whi ch they interpreted 

as attempts to purchase special treatment. One regional manager 

related: 

[We had a situation where an operatorJ had been cited~ 

appeared in federal court, and paid a l.:.iwyer $10,000. 

And he shows up in my office and says, "boy, I~d sure 

rather paid you the $10,000 than to give it to this 

lawyer." And (heJ brings that up two or three times •• 

I mean, if somebody keeps bringing up the fact that 

"I~m paying him $10,000 to get me out of this and I~d 

sure rather paid you all than paid him," that~s not a 

bribe but, you know, you don~t have to be • an 

intellectual giant to read what~s there. [TJhose 

situations were isolated, but there were a couple of· 

items. 

Similarly, another regional manager told us: 

People came by to see me, as if to cut a deal. Guys 

would come by, and I~d say, "wait a minute, I~ll buy ~gy 

lunch," I had a guy come in who wahted to talk a deal 

with me, I bought bim lunch and a drink, so he could 

never say he bought me lunch. That really mystified 

them. That like to blew their mind. Vou bet you they 

came by They wl':ren~ t gross enough to make LIS both 

culpable. But they were there. ~Cause that~s the time-

honored way. 

The same respondents indicated that while they had no way of 

151 

knowing with any degree of certainty, they believed that DSM 

inspectors were almost entirely free of involvement in such 

activities. 

Certainly, we elicited no information to suggest that efforts 

to purchase leniency or favors were made §~§t§mEti£Ell~ either by 

specific firms or by industry generally. Instead, such efforts 

were made on a case-by-case basis by single 

individuals. 

Media Campaigns 

r7Ti .. i 

JJ} Several persons we interviewed mentioned the publicity 

campaign coal producers mounted in opposition to the Office of 

Surface Mining. For example: 

Amax was running full page ads against us, against DSM, 

in big newspapers. They were running 60 second breaks 

on prime time TV Super Bowl halftime, finals of NCAA,-

World Series. Millions of dollars were spent in 

adverstising contra DSM • • Industry spent E fQ~tyn§ 

a)~f\inst this little outfit [DSMJ. 

Although we did not collect data on the industry~s media 

activities, on a less systematic basis we did examine some of its 

advertisements. For example, individual coal companies ran full-

page adverti gements in major American newspapers warning of the 

dangers of "overregulation." An e>:emplary ad, paid for by the 

Mobil Oil Corporation, appeared in the WASHINGTON STAR on February 

16, 1981 (p. A-15) • Under a bold-type title of "Let~s end the 

coal nightmare," the advertisement responded to "a recent 

editorial" in the NEW YORK TIMES which had asserted editorially 
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that "coal mining in the western United states is not 

overregulated~" The advertisement stated: 

We were so astounded by this statement that we took a 

closer look at what is required in typical situations by 

federal and state authorities before a western coal mine 

can be started • • 

The ad went on to detail what it claimed were the complex, time-

consuming processes required to secure a permit to mine on federal 

lands in the west~ It concluded: 

The issue isn't ~b§tb§~ to regulate, but bE~£ And 

finding the kind of regulatory formula that will enable 

America to put its coal resources to work is more than 

cosmetic surgery. What is needed, 

notwithstanding is a msjE~ overhaul, and it's 1EU9 

overdue (emphasis in the original). 

Political Pressures 

Not content with the actions we have described above, the 

coal industries also mounted an intense political attack on the 

OSM and its operations. Congressional oversight hearings were one 

battleground. Others included support for Congressional 

legislation sharply curtailing the importance of OSM's permanent 

regulatory program, contacts in the White House, contacts in the 

Department of the Interior and, finally, nurturance of a 

coalition with states officials. 

Congressional oversight hearings were held in 1979 (both 

House and Senate committees), 1980 (House) , and 1981 (both 

houses). Excepting the 1981 hearings~ which were held after the 
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change in politjcal administrations, the coal industries used the 

hearings to attack on a number of points. Generally, their 

complaints were a repetition of those they had made in the 

preceding year (some of them as long ago as 1968 when federal 

legislation first was contemplated) : OSM's i nfle~d bl e 

regulations, the nation's need for the energy provided by coal; 

the excessive cost of compliance with the regulations; the 

excessive detail and scope of the regulations. the plight of small 

coal producers who would be forced out of business because of 

their inability to comply; OSM's misinterpretation and 

unreasonable extension of what Congress intended in the Act· , and 

OSM's e>:c:essi ve influence by and susceptibility to 

environmentalist groups and sentiments. There was little new in 

these complaints, although they were repeated many times in tones 

of great anguish and urgency. 

There was at least one new complaint, however. Industry 

scored the agency for its insistence that they and the states meet 

deadlines established in the Act even though OSM had missed some 

of its deadlines -- in the case of the permanent regulations, by 

several months. This, they charged, was more evidence of the 

agency's unreasonable, inflexible approach to its mandate and 

constituencies. In 1979 Congressional testimony, i ndustl~y was 

united in requesting two actions. First, they requested an 

extension of the deadlines required for industry compliance with 

the regulations and for states' submission of primacy 

applications. And second, they requested amendment of the Act 

itself so that state programs need only meet the requirements of 
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the Act, not the regulations prci'mulgated by the Office of Surface 

Mining. 
MARC~s president· did not mince words in telling the 

Senate committee: 

I think the only way to solve this problem is to amend 

the act and amend the act immediately. The public can't 

wait in gas lines forever. 
They can't wait another 

year. The coal operators whc are currently marginal are 

not going to be around next year to wait and see what 

happens and get more experience. 

We have had enough experience. 
It has been almost 2 

years, and everything has been a dismal failure (U.S. 

Congress, Senate, 1979: 242). 

The coal industries also supported atta~ks on the agency by 

members of Congress who were angered by "leaked" OSM memoranda. 

These memos, provided to members of Congress by a disgruntled 

former OSM employee, 
became the basis for allegations that,. the 

agency was engaged illegally in political lobbying and had 

acquiesced in other illegal activities by employees of 

environmentalist organizations. 
The same materials proved 

damaging 
to the agency also because they contained rather 

unflattering descriptions of certain members of Congress. 

Additiondlly, the former employee testified in House oversight 

hearings during 1979. 
Some sense of the flavor of his t~stimony 

can be gained from this ex~erpt: 

As [OSM's] regulations were being drafted, the senior 

level staff of OSM, myself included, had numerous 

meetings to review and revise the proposed language. It 

became obvious to me early in the review process that 
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the direction being taken by the agency ~as to make the 
}! 

regulations punitive, to remove from the States as much 

f 1 e~d b i lit Y as pq?sible, to straitjacket the operators 
II 

i/ 
with design criteria, to write regulations on every 

conceivable issue, _and to disregard , the President's 

Executive order requiring regulations to be concise 

written in plain,English (U.S. Congress, House, 

83-84) • 

and 

1980: 

The witness also ch d th t " arge a OSM seemed to pay attention mostly 

to the more strident environmentalists" and that "it appeared that 

satisfying [them] was more important than sati~fying the law" 

(U.S. Congress, 1S es.imony lent support House, 1980: 82-83). H" t t 

to those who had charged for several years that the OSM was 

staffed by environmental zealots who were determined to punish the 

coal industry and the states. 

The witness's testimony, along f "th th liw1 'e" leaked" internal 

memoranda became ammunition for the industry and for members of 

Congress bent bn reshaping the Off1"~e ~ of Surface Mining. Because 

. e overnment Accounting Office of the materials he provided-" th G 

(GAO) was asked to do a study of the agency to determine if it had 

engaged in criminal offenses <primarily illegal lobbying). The 

study produced inconclusive findings and, eventually, 

incident was permitted to die. 

the entire 

Finally, some of the largest coal producers brought pressure 

to bear on the Office of Surfa~e Ml"n1"ng th h th ~ roug e Department of 

Energy (DOE) and their contacts in the White House. After the 

clo~e, of the comment period on the n proposed permanent regulations, 

156, 

-



Ii 
I 
bl';, · \. 

, 

[ 

[ 

[ 

[ 

industry representatives approached the DOE which, in turn, 

contacted the President~s Council of Economic Advisors (CEA). The 

CEA then approached the Office of Surface Mining with claims about 

the inflationary impacts of some of the proposed permanent 

regulations and requested a meeting to present their materials. 

OSM refused to meet, citing the fact that the public comment 

period already had closed. The CEA approached the Department of 

Justice, 

(Le., a 

which suggested that a meeting would not be improper 

violation of the Administrative Procedures Act). 

Eventually, the OSM agreed to hold the meeting, but 'only with the 

stipulation that the meeting minutes would be open to the public 

and that the public comment period would be reopened so that 

public comments on the CEA m~terials would be welcome. 

The DOE and the CEA primarily expressed concern about one 

area of the regulations, control of fugitive dust (air quality), 

which is a II western regulation." 

According to persons who attended the meeting, the 

COLtnci 1 [CEAJ officials sought to have one element of 

the control s del eted as b~t ng too e>:pensi ve; the rul e 

writers contended that the officials~ figures were wrong 

r . The council record on the issue, which was made 

public, was said to be IIreplete with evidence of 

solicitation of industry views ll by the economic council 

since the 60-day period for comment on the proposed 

regulations d d N ?7 (RICHMOND TIMES-DISPATCH, en e ov._ 

January 7, 1979). 

11 that the OSM dl'd not make any substantive Accounts genera y agree 

changes in the regulations to accommodate the CEA and, ultimately, 
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large coal producers. However,a participant in the meetings did 

say that the OSM almost "was forced to cave in, " but managed to 

avoid h were dl'scovered l'n the CEA~s doing so w en errors analysis 

of the regulatory impacts. Whether or not the meetings resulted 

in regulatory change, they did force a ~ix-month delay in final 

publication of the permanent program regulations and this, of 

course, set back even further the original time table for state 

program submission and implementation. 

Descriptions provided by insiders generally are supported by 

media accounts of the impact of the OSM-CEA meetings. On March 11, 

1979, THE NEW YORK TIMES suggested th~t the CEA~s 

tardy intervention -- relying heavily, it turned out~ on 

the coal industry~s own data -- further delayed the 

timetable • • EbJut in the end it, it appears to have 

had little impact on the regulations (Franklin, 1979). 

Parenthetically, the National Wildlife Federation challenged 

It the CEA~s role in th. promulgation of air quality regulations. 

alleged that the CEA, first, acted as a conduit for industry views 

duri"i"\g the comment peri od and, second, attempted to influence the 

OSM~s dec:isions subsequ@nt to the close or the comment period. 

The NWF all eged that the Secretal'Y of the Interi or deni ed the NWF 

and the public the ,';ght to a full and fair rule-making process 

and asked that ~~e fugitive dust regulations be remanded to the 

88M. The court noted that the OSM had reopended the pubiic 

t::omment period and, following its meetings with the CEA, had 
~ 

published a catalogue of. contacts, both oral and written, between 

the latter group and outside parties (In re 
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Action #79-1144, May 16, 1980) • The same published record 

revealed all contacts between the CEA and Interior personnel. By 

reopening the public comment period, the OSM allowed for comments 

to be submitted concerning the contacts. The court rejected the 

NWF~s request tha~ the regulations be remanded, saying that 

"regulations should be remanded, based on §~ I2s!::t§ contacts, only 

when the agency fails to disclose them" (p. 43). In sum~ it ruled 

that the NWF~s and the public~s opportunity for meaningful 

participation in the rulemaking process had not been compromised. 

I!:l§ §:ts:t§§ 

Like the coal industries, many states subjected the OSM to a 

barrage of attacks once the permanent program regulations were 

published. Many of their efforts were coordinated by the National 

A "t" bLlt others were pursued by individual Governors~ ssocla lon, 

states and their chief executives. Three major avenues of attack 

were employed by the states. 

First, West Virginia~s Governor J,f\y Rockefeller, at the 

request of the National Governors~ Association, urged the Congress 

in 1979 to amend the Act itself. His proposed amendment 

eventual 1 y was added to a Senate bi 11 (S.1403) that "was introduced 

at the behest of the OSM. As introduced originally, S.1403 would 

have granted the states a seven month extension of the deadline 

for submission of primacy applications. As amended by supporters 

th 1 " d t "es lOt l~eqL\l"re. d that state of the sta~es and e coa 1n us rl , 

programs 

standards 

only be consistent with environmental 

, t" d " th Act and not with c6n Slne 1n" e 
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promulgated by the OSM. 

(u.s. Congress, Senate, 

The bill passed in the Senate in 1979 

1979), but it was not reported out of 

committee in the House • 
The following year, West Virginia~s 

Senator Robert Byrd employed a parliamentary maneuver to attach an 

amendment similar to S.1403 to a House-passed maritime bill. 
As 

with S.1403, this effort ultimately was unsuccessful. However, it 

did meet 

press. 
with considerable editorial criticism in the eastern 

For example, THE WASHINGTON POST reacted by proclaiming 

that it is "no time to strip the mining act" (August 20~ 1980). 

The states attacked on a second front by presenting testimony 

extremely critical of the OSM in CongreSSional oversight hearings. 

Wyoming~s 
Governor Edward Herschler probably was the 

most 

persistent and outspoken critic of, the OSM before Congressional 

committees: 

From the beginning the Office of Surface Mining has 

treated the States as if only the Federal Government. 

could be trusted to care for th~ environment. Federal 

respect for our capabilities has been grudging at best~ 
I think that this attitudajs flagrantly contrary to 

what the Congress intended and that it has engendered a 

reciprocal mistrust which lies at the heart of the 

present Federal-State tenSions . . . CTJhe Act as passed 

by Congress is workable. The Office of Surface Mining 

is no£ (U.S. Congress, House, 1979: 11). 

IncreaSingly, the states charged that the OSM insisted that 

state regulatory programs must be, 
in the states~ words, "clones" 

of the federal program. rn'~heir review of state programs 
sLlbmi tted for primacy, OSM insisted the states include numerous 
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provislons w lC _ " h" h seemed to ~he states to be inappropriate or 

unnecessary, and in many cases even requiring changes in other 

Governor Herschler listed some examples of this state statutes. 

d f what he regarded as federal arrogance in their process an 0 

dealings with Wyoming. He cited as an example OSM~s insistence 

that his state~s surface mlnlng regu " " latl"ons include specific 

regulations for mining by mountaintop removal. 

CTJhe Federal attorneys insisted that we promUlgate 

regulations to control mo~ntaintop removal. Our Land 

Quality Division replied that there is no such mining 

activity in Wyoming and hence such regulation is 

unnecessary. The Federal attorneys responded by saying 

that "only the future can prove the veracity" of Land 

Quality~s assertion, and that Wyomin~ must promUlgate 

regulations for mountaintop removal (u.s. Congress, 

House, 1979: 9). 

Seemingly, the t t t is eCl"al issue with s a es OOK p OSM~s 

insistence that their regulatory programs include some of the 

provisions most sought by environmentalists. Provisions for 

citizen particiption in inspection and enforcement and 

procedure requlrlng "" state payment of attorney~s fees in certain 

circumstances 

regulatory agency 

as when public interest lawyers sued the state 

met with espe~ially strong state resistance. 

Some governors, primarily those from western states, took 

advantage of th~ir personal ties with Interior secretary Andrus --

who formerly was governor of Idaho -- to press their charges that 

OSM was too arrogant and inflexible. At various times, one or 
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more of Upon personal them wrote to him directly or insisted 

meetings to air their complaints. 

The states~ attacks abated only slightly in 1980 as the OSM 

made some concessions to them, but a significant change in their 

relations with the agency did not occur until after the arrival of 

Ronald Reagan~s OSM and Interior appointees. 

The states and the coal industries voiced number of 

virtually identical complaints about the Office of Surface Mining, 

its regUlations and its operati ons. They charged the agency 
viewed them adversaries as or incompetents who COLlI d not be 

trusted without close federal oversight to establish and implement 

credible reclamation programs. By 1979 the coal industry began to 

sOLlnd like rock-ribbed defenders of states~ rights in VOicing 
their complaints about the Office of Surface Mining. More 

speCifically, industry supported passage of S.1403 and joined with 

the states in number of court challenges to the Act and 
regulations. 

Finally, both groups, in 1979, began to sound the same theme 

about the dangers of federal bureaucratization. They charged that 

the Office of Surface Mining, following some inherent law of 

bureaucracy, was bent on e>:panding its payroll and 

responsibilities. Governor Herschler complained aboLlt federal 

"redtape" and suggested: 

Since a great deal of this redtape ultimately has little 

to do with the welfare of the land, it seems sensible to 

concl Llde that it is related to the welfare of OSM 
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instead. It is inevitable that this redtape will be 

used to justify additional redtape, and additional OSM • 

We should stop this bureaucratic juggernaut before 

it grows beyond all control (u.s. Congress, Senate, 

1979: 10). 

Criticisms such as this were offered in a public-spirited tone, as 

though its intent included little or no self-interest. A reading 

of Congressional oversight transcripts suggests that both the 

states and the coal industries wanted to remove all threat of 

future problems from OSM by severe cuts and alterations in its 

budget and organizational structure. Only through a radical 

transformation of the agency could they be certain of no further 

interference. Apparently, they were fearful that the mere 

continued existence of the agency posed the potential fof federal 

intervention. They were determined, therefore, to root it out. 

IMPACTS IN THE AGENCY 

The barrage of attacks to which the Office of Surface Mining 

was subjected during 1978-80 was not without impact. To be sure, 

it is not always easy to distinguish these effects from those 

occasioned or made possible merely by the fact that the agency, at 

least by mid-1979, had completed some of the most pressing 

objectives (promulgation of the interim and permanent program 

regLll ati ons) • Regardless, the agency moved through a series of 

changes during 1978-80, and prior to the 1980 Presidential 

elections there were signs of a gradual 

stringent policies it pursued initially. 
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Earl i er we noted the development of a "bLinker mental i ty" 

among some HQ personnel in response to the criticism the agency 

received. Although this never entirely disappeared, by 1979-80 it 

was coupled increasingly with a sense of isolation by headquarters 

executives. To a great extent, it was self-imposed, a result of a 

natural tendency by some HQ executives, understandable perhaps, to 

avoid initiating contacts with parties attacking the agency. But 

at the same time, it was produced by HQ executives' belief that 

higher officials in the Department of the Interior, and some 

members of Congress on whom they formerly had relied for support, 

either had failed to "protect" them adequately from critics or had 

deserted them. Whether this in fact occurred, a nLlmber of our 

respondents shared a Q§~£§QiiQn that the agency was cast adrift by 

some of those who should have been supportive. Partly for this 

reason, they began to press their contacts in the executive and 

legislative branches for public statements of support for them and 

the programs they were implementing. Rather little came of these 

requests. By early 1.980, however, the agency had begun to "reach 

out" more to the states and these contacts to some e!.:tent, 

although not entirely, began to erode the HQ executives' feelings 

of isolation. 

Early in 1979, one of the first permit applications for a 

new, large western mine was sent to Washington for final decision 

by Secretary Andrus. The planned Con-Paso mine (a joint venture 

by Consolidation Coal Company and EI Paso Natural Gas) would be 

164 



i 
I 
I 
iI .. , 
\I 

l' 
~ 

[ 

[ 

[ 

fi.' 

[ 

located on Indian lands. OSM's region V personnel, believing that 

revegetation potentially would be very difficult to achieve on the 

mine site~ had recommended only limited approval of the mine 

permit for only seven years. At the end of that time, the mine 

operators would have to demonstrate that revegetation had been 

accomplished before mining could continue. Officials in the 

Department of the Interior were subjected to pressures from the 

tribe, the states and from politicians, to grant a full permit. 

Interior established a special technical panel to review the 

permit application and countermanded the regional recommendation. 

Not only was the permit granted for a longer period of time, but 

the permit conditions impose upon tb§ Q§~ the obligation to 

demonstrate that revegetation J;~D.D.Qt succeed before a permit 

extension can be denied. This action was viewed by some in region 

V as evidence that the agency (or, at least, officials in the 

Department of the Interior) were willing to compromise and soften 

the stringent permitting requirements of the regulatory program. 

The Department of the Interior's Associate Solicitor for 

Burface mining came to be a lightning rod for the states' attacks 

on the Office of Surface Mining. Individually and through the 

Interstate Mining Compact Commission, they urged Secretary Andrus 

to dismiss him. In mid-1979 they prevailed. (The Department's 

Deputy Assist~nt Secretary for Energy and Minerals was dismissed 

at the same time.) Agency personnel viewed the move as 

IIpolitical. H A respondent told us, simply, that it became 

necessary fDr "someone to fallon their sword." As if to make 

sure the states were aware of the new signals from Washington, a 

few weeks later the Department of the Interior moved to revise 
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the earlier restrictions on §ll Q~ct§ contacts with the states 

FEDERAL REGISTER 54444, Sept. 19, 1979). 
(44 

By 1980, 
the regional offices were busily engaged in review 

of state submissions for regulatory primacy. 
Partly as a result 

of these experiences and partly b t 
ecause he regions were in close 

contact wi th the states, th '1 ff 
e reglona 0 ices began to provide 

Washington with feedback on state-federal relations. 

[Tlhings [wereJfiltering from the regional staff up to 

the Washington leadership. 
We saw that the regional 

staff said, felt, that [the regulationsJ had very 
little flexibility and l'nsl'sted on, t' 11 prac lca y word for 
word, 

correspondence. And then as the Washington staff 

learned that that might not be very reasonable, 
we were 

able to step back a little bit. 
But it had to be done 

pretty much at the top level, 
because of the impression 

those people had that it came from there. 

1980, 

For a variety of reasons, then, some of the HQ 
" eNecuti ves, by 

began to see and appreciate the limitations of 

individual and collective regulatory approach. 

[AJs we got in '80, and deCisions on the ~tate programs 

• we saw more flexibility, not ~ !Qt, I don't think, 

but it was certainly starting to come out. Then, as we 

talked to specific states about the detailed regUlations 

which they had, 
ones which didn't follow the federal 

regulations very ~losely, 
we got to appreciate more and 

more the problems which they had, 
and took different 

approaches. And approved them. Montana was the first 
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state, in the Spring of ~80, to come in and really make 

a hard 
i 

pitch to do things their way on relatively 

small number of items. • • In some cases they had real 

And they wanted to maintain differences of appproach. 

them. And, after a b§~Q negotiating session between 

I and state staffsl, we ended up [OSM HQ personne 

accepting most of what they wanted to do. 

few other states got into the same position, 

be able to do that more and more~ 

Then, as a 

we came to 

There is no doubt that political attacks on the agency played 

a part in the move toward a more conc;:d 1 i atory stance with the 

states. One L1S bal dly that II I think S.1403 scared respondent told 

us quite a bitQ We hadn~t realized the Q§Qib of feeling that was 

out there. II 

I think there was an 

something like this: 

attitude in-house that went 

we kept saying to the states: 

IIE~QQQ§§ some differences. And a lot of them will be 

accept~ble. "If you follow the general procedures, and 

we~ll consider it. propose something different, 

it~s good, we~ll §QQ~Q~@ it" 5 

And if 

• What we didn~t see 

was t t were l"n n __ o m_o_o_d_ to deal with us that the s a es 

that fashion. II 

Sensing that th e federal government really perhaps 

in 

did not 

want to regulate its large number of mines, Kentucky virtually 

threatened to make them do so. Its thinly-veiled threat 

produce a rea d 1 fear l"n Washington an d it helped some HQ 

executives see the desirability of a more conciliatory stance 

toward the states. 
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CHAPTER 8 

THE INSPECTION AND ENFORCEMENT PROGRAM 

During the legislative battle, enVironmentalists pressed for 

strong inspection and enforcment procedures, which would leave 

little discretion to enforcement personnel. An attorney, who 

played an important part in creating the I&E program told 
us: 

[Iln our Judgment, in a regulatory situation where you 

have a large number of inspectable units, where you have 

significant variation in compliance -- including a 

minority, a significant minority of inspectable units 

that simply do not, comply or have a history of non­

compliance -- and third, where you have a significant 

shift in performance reqUirements, that you require a 

mandatory enforcement system. 
And the surface mine act 

enforcement syst,em, in almost everyone of its 

provisions, both penalties, cessation orders, NOVs, 

whatever, 
is premissed on that idea of mandatory 

enforcement 
And it may be, in another situation, 

20 years down the road before compliance is up very 
. 

high, where you have a growing consensus of behaVior 

you should 
enforcement drop mandatory for 

discretionary enforcement. 
But where certain factors 

exist, we believe mandatory enforcement is Justified, 
,y 

and indeed necessary, 1n surface mining. 

The Act contains such provisions. Section 517. (c) of the Act 

requires the OSM, during the interim regulatory program, to 

conduct two unannounced inspections per year of every surface coal 
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The agency believed that legislative efforts to curb their 

power~) (such as S.1403) might be defeated if they could gain some 

allies in the states. A more flexible approach to the review of· 

I state programs helped in this regard. In addition~ the agency 

sent special emissaries to confer with and to reassure at least 

I one of their mO,st vocal critics. All these efforts met with some 
1:':1 

I 
success; eVEntually~ some of the western states took a stand 

pUblicly in 6pposition to legislation to tri~ the agency~s sails. 

I By late 1980, there was a perceptible, although not a major, 

shift occurring in the shared understandings of HQ personnel 

0' I regarding the agency~s mission and strategies for pursuing it. At 

I 
one of the regular meetings of regional and HQ executives -- this 

an extended one -- there was an indication that HQ would welcome a 

I move toward more flexible regulations. Little came of this, 

however, since the ~eeting occurred less than one month before 

I Ronald Reagan's election. The el ecti on outt:ome di chotomi ze'C:i the 

I \l 

states. Some, and this included most of the western states, 

pressed ahead and worked with the OSM to complete the primacy 

I process. Others, chiefly the Appalachian and several midwestern 

1 states, began to delay their movement toward primacy. In -the 

I agency~~ view, this move was inspired by the hope that they would 

I ' , ., 
be able to get lIa better deal" with the incoming administration. 

'" 
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r..-=-,' I: 168 



I 
I 
I 
I 
I 
I 
(' 

, , 

I 
I 
I 
I 
I 
I 
I 
I. 
I 
I 
I 
I 

mining operation in the United states (as well as the surface 

areas which are a part of underground mining operations). 

Inspectors are required to issue a notice of violation (NOV) for 

every ~egulatory violation they observe [section 517(e)J. Mine 

operators then are required to abate the violative condition 

within a time limit set by the inspector (90 day maximum). 

Inspectors were required to issue a cessation order (CO; an order 

to cease all mining) under two conditions: (1) when they observe 

a violation which causes or creates the threat of imminent danger 

to the health or safety of the public, or significant 

environmental harm, or (2) when an operator fails to abate, within 

the time limit set by the inspector, a condition for which he 

previously received a notice of violation [sections 521. (a) (2) and 

(3) ]. Thus, the Act established a policy that required strict, 

non-discretionary (i.e., rule bound> enforcement which was to 

begin on May 3, 1978. 

Legislation supporters did not rest content with inclusion of 

these prcivisions in the statute. After the Act was passed, they 

pursued re!;julatory objectives consistent with their values. For 

at least two reasons, they met with considerable success. First, 

Task Force leaders did not have strong biases about inspection and 

enforcement and had, in fact, given it very little thought. In 

other words, the I&E portions of the emerging regulatory program 

represented a vacuum of sorts. Consequently, one member of the 

Task Force, who was interested in inspection and enforcement and 

who did have some beliefs about such a program, was asked to 

create a speci~l task group and to begin preparation of the 

program. Because the task group leader was known tb and on 
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amicable terms with environmentalists, there was a free and easy 

exchange of ideas between them and the inspection and enforcement 

task group. 

Certainly, one of the most st~ohgly-held values, not only in 

the I&E task group but also in the entire Task Force was a desire 

to protect the environment. The task group was aware of the past 

abuses of strip mining, especially in Appalachia, and a desire to 

ensure that future coal industry profits would no longer be made 

at the expense of the environment. Several Task Force members 

told us that"this was an important premise for them personally as 

well as for mo~~ of them collectively. 

In their efforts, environmentalists and the task group strove 

to create an I&E program which was non-discretionary, with 

penalties severe enough to serve as a deterrent. Both groups 

scrutinized the I&E programs of other regulatory agencies for 

clues as to what might be useful (and avoidable) for the OSM 

program. Several program features wer"'e borrowed di rectI y from the 

Mine Safety and Health Administration (MSHA) , which conducts 

safety inspections of deep mines. Another aspect of the OSM 
/;) 

program was constructed in order to avdld a problem MSHA 

encoLtntered: difficulties in collecting civil penalties. Unlike 

MSHA, the OSM program requires cited coal operators to pay their 

fines Q§iQC§ they can appeal their violations. These funds are 

held in escrow until final disposition of the appeal, after which 

they are returned to the operator if the agency~s action is 

reversed. 

Designers of the OSM's I&E program shared with the other 
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members of the Task Force a belief that the entire program 

should be rigorous, uniform in application, and tied as closely as 

possible to specific provisions of the Act. But in addition to 

this, they held one other value bias which found expression in the 

Ht.E program: a belief in the importance of QQ~i§eQ£~ iQ 12~ 

itself as an objective. The task group and its environmentalist 

had supporters bel i eved that the coal industry, hi stori call y~, 

operated in a lawless fashion and had become very skilled at 

evading the law. The task group wanted to design an inspection 

and enforcement program to take "the rule of law" to the coal 

fields, espe/cially in Appalachia. 

I really came to believe that what was missing (under 

state regulation] • • was just that (coal operators] 

were not tol d that "YOLI' re sLI~posed to do it. And this 

is a ser~ous rule. And if you~re not, we'll just be on 

" I ""n I real 1 y thoLlght that if we had· your case • •• me=, 

honest, motivated inspectors, we gave them the power and 
. 

supervised them, and kept our lawyers arguing when they 

came back, that we would, in fact, you know, people 

would finally say: "Oh, yo~ mean you're c~211~ not \, 
supposed to put spoil on the downslope? Ah, come on. I 

knew the law said that, but you mean you're really not 

supposed to do it?" "Yeah," you know. And that was ·the 

missing ingredient • One ought to do what the law 

says. It's as simple as that. And • • eventually 

that relatively simple truth would get translated into a 

reality -- of compliance. 

Later, with the benefit of several years' experience, members of 
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the I~E task group would look back and see that perhaps they were 

naive to think they could accomplish so much in so short a time. 

They would wonder if perhaps they had focused so much on the worst 

abuses and the states with the worst regulatory reputations that 

their program, designed to curb these ~buses, was unnecessarily 

and unreasonably stringent. But in the first year or so of their 

work, such doubts, if they occurred at all, were not reflected in 

the developing I~E program. 

THE INSPECTION AND ENFORCEMENT PROGRAM 
\\ 

Because Congress delayed for seven months bLldgetary 

appropriations for the agency, the OSM had to hire and train the 

initial group of inspectors in an extremely short period of time. 

Si nce most of the regi onal off ices were yet -1;0 be establ i shed, and 

others were operating in only skeletal form, most of the 

inspectors were hired, trained and supervised by HQ executives • 

Headquarters identified a pool of potential inspectors 

through contacts with other federal agencies and former state 

regulatory managers. Another important source of names for this 

pool came from contacts with an informal network of attorneys and 

environmentalists who had been active in local and regional 

programs aimed at curbing mining abuses. Through these contacts, 

a chain of referrals was established which eventually identified 

potential inspectors. 

An experience which typifies this process was provided to us 

by one of OSM's initial inspectors, a former inspector for an 
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Appalachian state, who had a regional reputation of being 

environmentally-oriented. One evening he received a telephone 

tt ' arby' town was told that one of OSM"s call from an a orney 1n a ne , 

and was as'~,ed to "come over." At the HQ executives was there, t 

subsequent meeting, they discussed with him the possibility of 

joining the new agency. Also, he provided a list of persons 

t f r l' nspe""tors -- whom he regarded as "good inspec ors or orme ~ 

people~ who were trying to do the right thing." 

[TJhat was the beginning of my part in the program. And 

I fill ed in my not too long after that, of course, 

application and sent it OLl't to Washington. And wasn"t 

too long until I was hired and then started my trips 

down to Knoxville, back and forth, trying to get this 

whole program together. Of course, the first thing that 

we did was, the whole group of people that we had picked 

as the first people in the program, they were scheduled 

to have two weeks training down in Madisonville, 

Kentucky I"ve got a photograph out there of the 

~~ 1 th bO'lt that started this original 50 or ~~ peop e ere a ~ , 

whole program throughout the United States. 

Q.: Well, most of them were hired in this area weren"t 

they? The first bunch? , " 
" 

A.: The majority of them, yes. The majority of them. 

Including the We";-t Virginia boys that were hired, 

and the others from the Tennessee area. 

And 

Others in the initial inspector corps were hired in a similar way 

from the midwestern states. 

Work for this initial group of inspectors was difficult, 
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staff and other resources. An "old timer" related this e~':perience 

to LIS: 

[WJe would come in on Monday morning and get all of cur 

stuff that we figured we would need from the office, and 

touch base with the supervisor. Give him a rough 

itinerary of where we were going to be, and we"d hit the 

woods. And we, you know, we'd be gone until Friday. 

We"d come back in Friday. We mailed our own, we did all 

of our certified mailing of citations and all that kind 

of thing from the post office nearest your house. Did 

our paperwork at home at night. We were inspecting, a 

lot of times, from 7:00 in the morning until 8, 9:00 at 

.night. 

While they worked long hours, often in isolated locations, they 

also had only a skeletal chain of command in some regions. 

[WJe worked more or less out of our houses. It varied 

from one area to another. Depending on how long it took 

them to find office space and get the phones hooked up, 

and so on and so forth. 

Q.: How long did you have to work out of your house? 

A.: Uh, about 8 or 9 months I guess. Because, see, we 

had the region, we were at an advantage here because we 

had the regional office • was supervisor. 

He was acting head honcho, because they didn"t have a 

district manager. They didn"t have a regional director. 

They didn"t have nothing. All they had was field 

175 

" 



"" .. "",.,-'--.. -~---,- -

I 
( 

(". l\ 
.. ":i 

( 

I 
I 
I 
I 
I 
I 
I 
I 

supervisor~ and inspectors. And we had 11 inspectors, I 

think, to cover all of region II. 

Though the regulations were detailed and precise, still there 

was some uncertainty among the initial inspectors as to the 

enforcement style they should employ. Some of this ambiguity was 

resolved during their training session. There, inspectors met 

with HQ personnel and were able to e~tablish procedures fer 

interpreting the regulations and conducting inspections. In the 

beginning, an effort was made to conduct inspections by teams of 

inspectors (perhaps in anticipation of a hostile response from 

mi ne operators). However, this practice was discontinued shortly 

because of personnel shortages. Als!:)~ the I&E personnel 

determined that it would not be possible to conduct two 

inspection? at each mine site in a given ye~r, again because of 

limited personnel. 

There were strong feelings of camaraderie and a sense of 

commitment among the first group of inspectors. As noted~ many of 

them previously had worked for state regulatory programs and had 

experienced varying degrees of frustration in those experiences. 

They saw their OSM employment as an opportunity to establish a 

re;;,Julatory program that would be taken seriously by the industry 

-- something that many of them believed had not been true of the 

state programs in which they had labored. They shared the strong 

pro-environmental-protection philosophy that produced the Act and 

served as a pervasive influence in the process of creating the 

interim regUlations. For many, a determination to promote better 

rQclamation and environmental prptection for future generations 

remained strong. This belief was an important component of their 
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socialization of subsequent gruups of inspectors. 

Al thoLlgh have been talking primarily about we 
the initial 

groLlp of inspectors, 
distinct actually they were hired in three 

groups or "waves". The last two waves contained a much larger 

of individuals with little or no proportion 
previoLls e>:peri enc:e 

with coal mining or regulation. Partly for this reason, the early 
I&E program was t t" no en lrely free of problems. As a regional 
manager tol d LIS: 

EWJe had some immaturity. We had some people who didn~t 

know a whole hell of a lot about mining. We had to hire 
a lot of inspectors who couldn't be -- they didn't have 

"old heads." They were told, "goddamn, 

Get your ass out there and enforce the law." 

e E~gf!!§ gf the IQaQ§£tg~a 

At the peak of the interim program enforcement, the Office of 
Suface Mining e 1 d mp oye apprOXimately 220 inspectors. In the 
SLimmer of 1981, 

three years after the first inspectors were hired 
and ,several months after the new OSM d a ministration had begun to 
reduce their numbers, 

we sent a mail questionnaire to all 

remaining inspectors (approximately 158). 
Table 8-1 contains some 

summary descriptive statistics on the survey's 126 respondents. 

Based on our questionnaire data, the average OSM inspector 

was about 32 years old at the time of his employment. 
(We did not 0. 

include data on sex or race since the OSM inspectors are almost 
entirely made up of white males.) 

Primarily coming from a rural 

or small town background~ 
75 percent of the inspectors had a four 

year college degree, and 63 percent had some experience in the 
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TABLE 8-1 

SUMMARY DESCRIPTION OF OSM INSPECTORS 

Variable. " 

Age at Employment (years) 

Length of. Employment (months) 

OSM Training Prior to Certification 
(months) 

X 
Score 

32.02 

29.41 

4,16 

- .. JUNE 1981 

S.D. 

8.43 

6.51 

2.29 

N 

126 

126 

96 

-----------------======--------- ------------- ------~ ----------~-----

Variable 

Background: 

Rural/Small Town (Pop. 2,500) 
Small Town (Pop. 2,500 - 100,000) 
Large City (Pop. 100,000) 

Pre-OSM Experience in Coal Regulation 

Educati o.n: . 

High School/Some College 
4 Year College Degree 
Some Graduate Work 
Advanced Degree 

College Major: 

Earth Sci encesa 

. 1 S . b P1ant/Anlma Clences 
c Environmental Management 

Other 

Per Cent 

56% 
31 
13 

100% 

\' 63% 

25% 
48 
16 
10 
99% 

14% 
30 
45 
10 

100% 

N 

70 
39 
16 

125 

79 

32 
61 
20 
13 

126 

14 
31 
47 
11 -.-

103 

a . 1 y e.ngineering, natural science, etc. Includes degrees In geo og , 
b Includes degrees in biology, agriculture, zoology, etc. 
c . forestry, wildlife management, mining reclamation, Includes degrees ln _ 
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regulation of coal mining before joining the OSM. Thus, while 

many coal operators complained that the OSM~s inspectors 
were 

"young smart-asses who di dn' t know a dr'"agl i ne from a haul 
road," 

our data shows evidence to the contrary. 

In addition, respondents were asked a number of questions 

concerning their OSM training and their attitudes about a variety 

of issues. We have produced the results of some of these items in 

Table 8-2. 

The questionnaire items reproduced in Table 8-2 provide an 

interesting profile of inspectors' attitudes on some key issues. 

J As a general rule, the majority of inspectors believe that the 

J 
1 

I 
I 
I 
I 
I 
I 
I 

OSM's interim regulatory program was fair to all coal operators 

and, further, that it did not contribute Significantly to the 

riSing costs of coal production. 
Both of these positions are in 

opposition to similar attitudes voiced by members of the industry. 

One of the more interesting anomalies that our questionnaire 

data produced deals with general attitudes toward federal 
intervention. 

In our scale of liberal versus conservative 

attitudes, the inspectors~ average scores placed them in a 

position that slightly favored a conservative attitude. Yet, when 

we examined their attitudes on regulation, we found that their 

scores were supportive of a pro-regulatory posture. This may be 

related not to a general acceptance of regulation but to a 

particular belief about surface coal mining that reflects similar 

beliefs held by members of the new class who opposed 
surface 

mining (see Chapter 2~ 
\' 
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TABLE 8-2 

SUMMARY DESCRIPTION OF OSM INSPECTORS' ATTITUD'ES - .... JUNE 1981 

Variables 

Evaluation of OSM Training Programs: 
Formal Training Was Helpful 
On the Job Training Was Helpful ° 

OSM Regulatory Program Had No Impact 
On the Cost of Coal Production 

OSM Regulatory Program Is Fair to the 
Coa~ Industry 

State Programs Will Not Be Able to 
Regulate as Effectively as OSM 

Per Cent 
. Agree 

33% 
51% 

75% 

79% 

59% 

N 

41 
65 

95 

100 

74 

----------------------~---------------
--~--------------------~---------------X 

Dimension Score S.D. N 

Liberal Attitudesa 5.310 2.600 126 

Attitudes Favoring Regulationb 9.016 2.187 126 

a A thr-ee-item scale (Cronbach's Alpha = .69). Items are: "One of the major 
tasks of government is to ensure greater economic equality among its citizens"; 
"One of the Federal government's primary responsiblities is to direct the 
economy"; and "One of the majo'r tasks of government is to ensure greater. 
opportunity for economic equality among its citizens." Response alternatlves 
were: [4 Strongly Agree; 3 Agree; 2 Undecided; 1 Disagree; 0 Strongly Disagree]. 
Scores on this scale ranged from a low of 0 to a high of 12. 

b A three-item scale (Cronbach's alpha = .74). Items are: "Many of our country's 
problems could be solved if the Federal government would stop interfering with 
private industry!!; "Generally, government l"'egulation of industry has gone too 
far, so that now it harms more people than it helps"; and "Generally, government 
regulation of industry has had benefic;(I; effects for the majority of citizens. II 
Response alternatives were the same as those indicated above with the first 
two items reversed for coding. Scores on this scale ranged from a low of 0 
to a high of 12. 
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One easily could overestimate the importance of OSM~s 

inspection and enforcement prog~am, b t t 
I U he fact is that other 

I 
i 

aspects of the Act had a much greater impact on coal 
operators. 

The new bondirl'g reqUlOre t th men s or e need to conduct varioLls 
hydrological tests and report the It resu s as part of the 

I 
permitting process had a much greater impact on the coal 

industry 
generally. Nevertheless, th~ I&E program was an·t I ° ° eA reme y ~~~~~!§ 

I 
I 

part of the OSM~s operations. 
In the case of small, economically 

marginal operators~. it became ° 
a maJor ~~m~g!is issue around which 

they and to some extent the states -- rallied their resistance 

efforts. 

J Coal operators, both i d' ° d 11 n lVl ua y and through their trade 

I 
I 

organizations, attacked the inspection and enforcement program 
relentlessly. Inspectors were depicted as indiViduals who were 
uninformed about mlOnlOng, Ll bl nreasona e and inflexible in their 

I 
dLlti es and generally given to issuing NOVs for "nitpicking" 
infractions. Stories which sounded these themes were passed 

I 
I 

around by word of mouth by coal operators in the field at and 
their trade association meetlOngs. A ° I reglona manager told us: 

They passed around a story that made the newspaper --and 

I 
(a mine operator] called me -- that we had dropped !QQ 
inspectors on the state of -------_____ , and they were 

I " 

I 

bli'tzkrieging the state. And, "look for your mine to be 

inspected," ,111i ners were tol d. "These guys are coming." 

I had fi~~ g~~~ in the whole damn state of 

I ~. 

See, the truth and what the reputation is are 

different. And it is the !:§I2!:&t§tigr:!. •• that "these 
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EOSMJ guys are like Nazisll Ethat mine operators reacted 

toJ. Hell~ we had cartoons being sent into this office 

showing an OSM inspector being shot, and it'd say IIEigll 

• When EOSMJ came on the scene, I wanta' tell you, 

it agitated the jail. 

As the respondent hinted, the discrepancy between the reality and 

the substance of these stories became less important even as it 

grew wider. 

When OSM's inspectors began enforcing the interim program, 

they tried to cond~ct their inspections jointly with state 

personnel. However, for various reasons and with varying speed in 

the different regions, this policy of joint inspections eventually 

was discontinued. State opposition to the federal enforcement 

presence increased even as joint inspections were declining. 

Some states found the program highly offensive, for two 

reasons. First, they believed that OSM's aggressive enforcement 

policy, by implication, amounted to a criticism of their own 

performance. And second, some states simply objected to OSM's 

actions for the same reasons they would have objected to any 

a belief that §t~t§§ should handle all such 

matters without the intrusion of Washington. The states' attacks 

on the federal I&E program found a receptive audience among the 

coal industry and meshed nicely with the latter's attacks. The 

two groups became partners in their attacks on the 1I0verzealousll 

federal inspectors. 

In some areas of Appalachia and the midwest, mine operators 

were convinced that the OSM was determined to IIshut them down. II 
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Industry's opposition was strongest in these areas -- which have 

the highest concentration of small operators. Operators' 

resistance to the agency assumed a highly visible form in the 

defiance of a few individuals. Regional I&E personnel found it 

difficult to ignore these individuals. For e~·:ampl e, a regional 

manager told us: 

EAJ small mine operator. told me, "I ain't never 

taken no paper from any Fed. Hell, I've run off EPA, 

MESA, IRS, and now you guys. I just ain't gonna' play 

your games. This is my land!1I Subsequently, he began 

to be such a symbol of defiance of •• that we sought 

and received a court order and with the support of 8 to 

10 armed marshalls we served appropriate notice of his 

violations to him on his mine site. The show of force 

was essential we used a helicopter and cars 

because his men were heavily armed and he had menaced· 

our inspectors previou~ly. 

As this suggests, in some areas, the OSM"s inspectors were 

threatened with physical violence on many occaSions, and actually 

assaulted several times. However, these more extreme forms of 

violence were rare. For example: 

At a r~cent informal public hearing at an illegal 

minesite • Ethe operatorJ told EusJ that the next 

time we flew over Et·!''f1sJ area that our helicopter would 
'/ 

be shot down. H~ told us that the miners in this area 

are uniting, and there was going to be the same kind of 

violence that occurred when the UMW tried to move into 

the area. This violence would be directed toward OSM 
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inspectors, because the miners are not about to let OSM 

stop them from feeding their families. A recent 

helicopter flight, conducted by [state inspection 

personnel] was hit by small caliber ground fire in this 

area (OSM, 1980d). 

Even within Appalachia, incidents of violence, whether real 

or potenti aI, we:'"e concentrated in small areas or IIpockets. II 

~i!~£~ttin9 -- mining coal without an approved permit -- is common 

in these areas. Detecting and responding to wildcat mining 

presents special problems. 

On wildcat operations things are a little bit different 

because a lot of times its a big problem just to 

ascertain who~s responsible for the operation. And it 

requires, well it requir~s a lot of things that is not 

required on a routine permitted job. On a permitted 

job, you already know where they~re at, who they are, 

how they~re supposed to be conducting a mining 

operation, where the ponds are. Theoretically, you 

already know everything about the job before you get 

there. It~s just a matter of getting the pit boss or 

the foreman or the owner, you go over it after you get 

there. On a wildcat job, first of all you~ve got to 

know they~re there. That involves either a citizen~s 

complaint or noticing a haul road that shouldn~t be 

there when you~re on your way to another mine site 

somewhere. 

Typically, the environmental damage .~aused by wildcatting is 

185 

I 
i 
i 
t 
;. 
i 
i I 

J 
] 

J 
];;, 
0, 

J 
1 
I,: ',' L ; 

1 
~ 

I,' ,-
• 

,~," r , 
\:: 

,I,: I' 

" 

severe. Understandably, a mine operator who doesn~t bother to 

secure a permit to mine would not be especially concerned with 

good reclamation practices. 

OSM headquarters executives took an active part in hiring the 

initial inspectors and directing the early inspection program. 

However, once the regional offices were established and operating, 

HQ took a less active part in the I&E program. In fact, HQ 

personnel were so busy producing regulations and responding to 

external attacks that little time was left for systematic 

coordination and direction of regional UI.E operati ons. For 

e~·:ampl e~ the agency~s own analysis indicated a number of 

management problems in the inspection and enforcement program 

(OSM, 1980b). The ~gency~s INSPECTION MANUAL was not issued until 

February 1980, almost two years after the agency~s May 1978 

starting date (OSM, 1980a) • Even then, it contained only one 

chapter; the other four chapters were lito be furnished at a later 

date ll 
• Consequently, the regions were allowed -- or , of 

necessity, developed considerable autonomy. Together with some 

distinctive regional differences in mining operations, this is one 

of the major reasons that an I&E program emphasizing a different 

enforcment style developed in the one of the regions. 

For the agency as a whole, as Table 8-3 shows, enforcement 

activity varied somewhat over a two and one-half year period. The 

changes, however, are gradual and the direction is consistent with 

the agency~s growth and reduction in personnel. Perhaps the major 

exception to this pattern of gradual change occurred after Ronald 
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TABLE 8-3 

OSM INSPECTION AND ENFORCEMENT ACTIVITY PER INSPECTOR -- JUN 1978 TO JUN 1982 

Notice of Violation Cessation Order 

Inspectorsa # of NOVs per # of COs per 
Time Period NOVs Inspector COs' Inspector 

" 

Jun 78 - Dec 78 98 776 7.92 134 1.37 

Jan 79 - Jun 79 181 1,469 8.12 274 1.51 

Jul 79 - Dec 79 206 2,993 14.53 541 2.63 

Jan 80 - Jun 80 209 3,797 18.17 812' 3.89 

Jul 80 - Dec 80 198 3,165 15.98 821 4.35 

Jan 81 - Jun 81 171 1,330 7.78 396 2.32 

Jul 81 - Dec 81 157 1,038 6.61 222 1.41 

Jan 82 - Jun 82 134 693 5.17 192 1.43 

a Number of active OSM inspectors certified to conduct mine inspections during the 
median date indicated. 

Source: The Office of Surface Mining. 
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Reagan's election. OSM>s I&E personnel began to reduce their 

level of activity even before his appointees took office, 

apparently in anticipation of their "new" approach to regulation. 

Perhaps the closest approximation to a systematic examination 

of the agency>s performance of inspections was conducted by a 

group of environmentalist organizations. (Interestingly, despite 

their barrage of criticism of the OSM I&E program, we know of no 

study conducted by mining companies or trade associations.) 

Results of the study were used in a suit filed by the groups 

charging the agency with under-enforcement of the Act and its own 

District Court, D.C., Civil Action #79-1521). (The case was 

settled without trial, with OSM promising to allocate additional 

resources to its I&E program.) Representatives of the groups 

which conducted the study reported their findings during 1980 

Congressional oversight hearings (U.S. Congress, House, 1980: 

420-21) . 

The study reported a "major fai I Llre" by the OSM to inspect 

the nation>s mines during the interim program. It found that the 

Office of Surface Mining had not come close to meeting the 

regulatory requirement that it conduct on a random basis biannual 

inspections of every mine site. The results of their study are 

reproduced in Table 8-4. 

The analysis of OSM records found that during the first seven 

months of the interim program (May-December 1978), the agency 

inspected only 10 percent of the eli~ible inspectable units. 

During the second six-month period, OSM inspected only 25 percent 

of all the inspectable units. 
(i 

Betwlaen 
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TABL~ 8-4 

OSM INSPECTION SUMMARY -- MAY 1978 TO MARCH 1980 

Inspectab1e Total 
Time Period Inspectors Units Inspections 

May 78 Dec 78 50 7,689 2,777 

Jan 79 - Jul 79 71 15,023 6,927 

Aug 79 Mar 80 183 15,591 11,579 

Adapted from: U.S. Congress, House, 1980: 420. 
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(when the testimony was given), the Office of Surface Mining 

conducted complete inspections of only about 50 percent of the 

units subject to inspection. Concluding their te~~imony, the 

h 1" t groups' representatives suggested that "OSM is not now nor as 

been the culprit or heavy-handed federal bureaucracy the industry 

and the States have tried so hard to portray" (u.S. Congress, 

House, 1980: 431). 

The Denver-based Public Lands Institute, in conjunctibn with 

faculty of ·the University of Denver, also examined OSM's 

inspection and enforcement performance under the interim program. 

However, their study was limited to OSM's region V (Johnson ~t 

sl., 1980). The study rightly notes there are differences in the 

region V I&E mandate because of its unique conditions (e.g., the 

prevalence of federally-owned coal, and Indian tribes with coal on 

their reservations). The investigators selected a sample of 48 

mines located in five of the states in region V. They e~·:amined 

OSM's inspection and enforcement performance for the period 

beginning in 1978 and ending in August 1980. Also, they studied 

the performance of state-level regulatory agencies in each of the 

five states and compared the performance of the six agencies. 

As regards the OSM's performance, 0the results revealed that 

in 1979 it performed only 33 percent of the required complete 

inspections. Performance, improved in the first six months of 

1980, but still stood at only 58 percent. The OSM made only 11 

percent of ~he required partial inspections (on federal lands) 

dLlri ng 1979. In their inspections of the sample mines, OSM 

observed a total of 464 violations. NOVs were issued for only 

48.7 percent of these (or, 226). Of the 226 NOVs issued, 82.7 
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percent were issued on the mine site (or, 187). Thus, this study, 

like the one reviewed above, found a substantial discrepancy 

between statutory and regulatory I&E directives and the OSM's 

actual performance. Nevertheless, OSM's performance still was 

better than the state regulatory agencies • 

THE PENALTY PROCESS 

Assessment of Penalties ---------- -- ---------
The Office of Surface Mining utilizes a centralized penalty­

assessment prbt:edure; all assessments are made in the Washington 

office, on the basis of information supplied by field inspectors 

using standardized notice of violation (NOV) reporting forms. The 

principal factors taken into account in the assessment process (at 

least during thg time when our data were collected) are: (1) the 

seriousness of the violation (as measured by the degree of actual 

or potential damage it caused), and (2) the degree of operator 

fault represented by the violation. Using a predetermined formula 

(OSM, 1980c), the assessors assign points to these (and other) 

categories and the points are summed; the magnitude of the 

assessed fine is determined by the total point~ score (30 CFR 

secti on 723) • After the corporate offender is informed of the 

civil fine, it may request an assesssment conference, basically to 

request a reduction in the fine. Additional, appeal procedures 

are aVe:,i 1 s.bl e beyond the aS,sessment conference. 

Studies of the sentencing of ordinary criminal offenders have 

become rather commonplace in American social science. I:E~:cell ent 

reviews can be found in Hagan (1974), Nettler (1979), and Kleck 
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(1981}.J Numerous investigators have e*amined the determinants of 

sentencing severity for individual offenders. This research 

generally suggests that the severity of penalties imposed on 

individuals is determined primarily by two variables: (1) the 

seriousness of their offense(s), and (2) the length and 

seriousness of their previous record of convictions. In short, 

recidivists who commit "serious" offenses generally receive the 

most severe sentences. With rare exceptions (e.g., Lizotte, 

1978), recent research shows that the extra-legal characteristics 

of defendants have little impact on sentencing. 

Although there are a number of interesting case studies and 

exposes on the sanctioning of corporate offenders and officers 

(e.g., Heilbroner ~~ sl~, 1973; Geis, 1977), relatively little 

systematic research has been conducted on the issue. Further, the 

available studies, for the most part, have examined the imposition 

of criminal penalties (i.e., penalties provided for in criminal 

statutes) (e.g., Conklin, 1977; Goff and Reasons, 1978; Snider, 

1982). Much less attention has been paid to the process of 

imposing "civil fines," and the variables which influence it. 

Apparently, most social scientists have assumed that since these 

fines tend to be rather small they possess little deterrent value 

and, therefore, are unworthy of study. others, however, have 

taken a different stance, suggesting that "the initiation and 

termination of civil penalty actions. constitutes one of 

those vast areas of largely undocumented, Llnstudi ed, and 

misunderstood agency behavior customarily described as ~informal 

action~ II (Di vel" , 1979: 1437). 

An important exception to this pattern pf neglect is Clinard 
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and Yeager~s study of the 10llegal b 
ehaviors of 582 American 

corporations. Their analysis of the monetary penalties imposed on 

the sample of firms began with the assumption that lIin terms of 

maximizing deterrence, a logical policy would suggest that the 

amount of the bLlsloness flone b d t s e pegge 0 the size of the 
bUSiness. II Their data.o however 0- I d " " revea e no such relationship, 
for "corporation size seemed to make little difference in the 

median amount of monetary penalty imposed" ( 1980: 126). Still, 
this finding flies in the face of a substantial tiody of 

theoretical writing which contends that official agencies, in 

response to the power differential rooted in unequal 
resources, 

impose the harshest 
penaities on those who are disadvantaged 

(e.g., Chambliss and Seidman, 1971). Unfortunately, the lack of a 

sufficient number of stUdies makes it difficult to determine the 

effect of extra-legal variables on the disposition of white-
collar and corporate offenders. 

Partly to rectify this omission , 
and 

also to learn about the OSM assessment and penalty-collection 

processes, we collected data on the fines imposed on a sample of 

mining companies. 

A purposive sample was drawn of 83 coal mining companies in 

two of OSM~s five regions (Appalachia and the west) that received 

at least one NOV during the period from October 1978 through March 

1980. 

numbers 

The sample was drawn in order to ensure apprOXimately equal 

of NOVs for small, mid- and larg~-size firms. 
", 

The 83 firms had received a total of 735 NOVs during the 

Using records mai~tained by the Assessment Office, 

18 
months. 

we 
coded a n,umber of va ° bl 'I t rla es re a ed to the nature of the 
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violation, the magnitude of the assessed fine, and the company's 

response to the NOVs and assessed penalties. The data were 

analyzed both for descriptive purposes and to examine causally the 

t th "t de of the assessed vari abl es whi ch apparentl y effec . e magnl u 

fine. 

Dependent Variable 

The d t V~rl"~bl- 'ltl"lized in the analysiS is the major depen en '"' '"' = ... 

of the fl"ne ~ssessed by the 09M for each of the NOVs. magni ·tude '"' 

Useable data are available for 675 of the original 735 NOVs. Of 

I t t I no fl"ne w~s imposed in 264 cases (39.1 
the useab e 0 a , '"' 

percent) • The maximum fine imposed was $4,500. The average fine 

for all 675 NOVs was $1,027 (S.D. = $1,053). Generally, the 

from these d a.ta is one of relatively which emerges . 
small 

picture 

fines for the majority of the NOVs. 

Independent Variables 

Drawing from the research literature on the sanctioning of 

we emplo'ved two categories of variables which, ordinary offenders, 

conceivably, effect the magnitude of the civil penalty: 

. " I ob.J"e~tl·ve of our analysis is an The prlnclpa .... 

assessment of the relative contributions which each of these two 

1/ 

types of variables makes to an explanation of our' dependent 

variable. 

Legal variables are those "factors emphasized in official-

normative descriptions of. the criminal justice system" such .as the 

seriousness of a defendant's offense, the nature of his previous 
" 

criminal and d~gree of "viciousness" manifested in the 
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. offense itself (Hagan, 1974: 358). The latter variables are those 

presumed to be legally irrelevant to the imposition of sentence, 

such as the defendant's race, sex, age and socio-economic status. 

We employed three legal variables in the analysis. For each 

violation we determined: 

the corporate offender, and §~~iQY§O~§§. 

Assessed damage was operationalized as the total number of 

points OSM's assessors awarded for the actual or potential damage 

. to property, individuals or the environment caused by the 

violative activity. Assessors can impose a maximum of 30 points 

for damage (08M, 1980c: 17-24). The least serious violations are 

those for which the assessor~ on the basis of the inspector's 

report, believes there is little actual or potential damage. By 

the same token, the most serious violations are those for which 

the degree of real or potential damage is adjudged to be high. 

Assessed fault was operationalized as the number of points 

OSM's assessors awarded based on their appraisal of the relative 

importance of negligence versus willfulness manifested in the 

offender'S violation. An increasing number of points -~ up to a 

maximum of 30 -- is awarded according to whether the violation 

suggested: (1) no negligen2e, (2) negligence, (3) recklessness, or 

(4) knowing and willful mis~onduct (OSM, 1980c: 26). 

The "damage points" assessed by the 05M emphasize the 

relative seriousness of a particular type of violation. By 

contrast, the concept of "seriousness" in the criminological 

literature ~enerally r~fers to the relative heinousness of 

different kinds of violations (e.g.~ Sellin and Wolfgang, 1964; 

1974) • In order to test the impact on fines of a 
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similar concept of seriousness, we constructed our own seriousness 

i nde>~ (compare Clinard and Yeager, 1980). In doing so we drew 

upon the available literature of groups opposed to surface coal 

mining as well as interviews we conducted with OSM personnel arid 

representatives of environmen~alist groups. These sources enabled 

us to rank order sanctionable mining practices'according to their 

immediate or potential harm to private property, public health or 

the environment. Three points were assigned to the most serious 

violations (e.g., placement of spoil on the downslope, altering 

the chemical balance or siltation level of existing ~~ter 

sources), two points to moderately serious violations (e.g., 

improper revegetation practices, insufficient segregation of 

removed topsoil), and one point to the least serious violations 

(e.g., failure to post adequate signs or markers on the mine site, 

failure tp maintain proper reco~ds of mining activities). 

Our data permitted the use of only one e>:tra-Iegal 

independent variable: the size of the mining corporation. This 

was operationalized as the total number of tons output during the 

year 1979 (National Coal Association, 1980) • This variable was 

grouped into three categories. Small companies are those which 

produce less than 300,000 tons of coal during 1979, medium-size 

companies produced between 300,000 and 1,000,000 tons of coal, and 
., 

large companies prociuced more thah 1,000,000 tons of coal. 

Temporal Order of Variables 

Our analysis assessed the relative explanatory contributions 

of legal and e>:tra-Iegal variables t:p the size of the fine imposed 

I 
for violations of the interim regulatory program. In Figure 8-1 
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we present graphically the temporal ordering of the variables 

discussed to this ~oint.' We did not attempt to specify the 

Precise nature and dl' t' f t rec lon 0 he relationships between the 

variables, preferring instead to generate them in the dat~ 

analysis. 

Analysis 

~ examlne the direction We employed path analyti- procedLlres to ' 

and magnitude of the relationships between the variables in our 

model. us 0 e ermine the nature and The analysis enabled t d t 

relative magnitude of the contributions which legal and e~,:tra-

legal variables make to the size of the fine. We must emphasize, 

however, that since we did not select a probability sample, we 

employed regression analysis primarily for descriptive purposes. 

Therefore, inferences about extant populations or processes should 

be made with caution. 

The analysis was an extremely stringent test of the impact of 

extra-legal variables. In previous research on criminal 

dispositions,. the measure of seriousness has been based on the 

maximum sentence ~llowed by statLlt ( , e e.g., Hagan lEi 2!." 1980)' or 

on rankings of offenses by the public (e.g.-, R , ossi lEi 2!" 1974). 

In sLlch cases, seriousness potentially is independent of sanction 

severity, a characteristic of a "loosely coupled system" (Hagan lEi 

2!.., 1979). This study examined a "tightly cOLlpled system,~ that 

is, a system in which law, regulations, detection of violations 
o ' 

and sanctions are closely conjoined. Two of our legal measLlres 

(assessed damage and assessed negligence) are among four used by 

OSM~s assessors to s~~ ~he amount of the fine. Thus, the 
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FIGURE 8-1 

RELATIONSHIP BETWEEN VARIABLES 

COSIZE~------------------~r-------------------+ 

Where: 

I). 

FINE is the Magnitude of the Assessed Fine (in $) 
DAMAGE is the Degree of Assessed Damage 
FAULT is the Degree of Assessed Negligence 
SERIOS is the Seriousness of the Violative Conduct 
COSIZE is the Size of the Offending Corporation (trichotomized) 
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determinative impact of these legal variables necessarily will be 

quite strong. Under these conditions, sn~ small increment to 

explained variance must be viewed as substantively significant. 

Table 8-5 is a zero-order correlation matrix of the five 

variables in our analytic model. As can be seen, the simple 

relationships between the size of the fine and the degree of 

assessed negligence and assessed damage of the violation are 

positive and rather strong (r = .68 and .63 respectively). The 

relative independence of degree of negligence and damage is 

indicated by their mod~rate correlation (r = .25). Seriousness of 

violation is also related to size of fine and not so strongly 

related to assessed damage as to suggest that the two variables 

really are one. More importantly, these data support our 

expectation that company size is negatively related (r = -.18) to 

size of fine. 

Table 8-6 shows the result~ of the path analysis. As 

expected, for the reasons previously indicated, the coefficient of 

determination is quite large (.70). The legal variables are 

strong, equal pradictors of the size of the fine (B = .47 for 

assessed damage and .55 for assessed negligence). Our other 

measure of seriousness has no determinative impact when the 

remaining variables are contro~led. This finding suggests that 

the extra-legal variable company size is a significant determinant 

of the size of the fine even after the closely coupled legal 
I", 

variables have been controlled (B = .11>. Although it contributes 

only 1 percent to the explained variance, it remains statistically 

sjgnificant and theoretically interesting ~s well. Despite~1t 

rigorous effort by the OSM to eliminate bias from the santioning 
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FINE 

DAMAGE 

FAULT 

SERIOS 

COSIZE 

* 

~. :::':~; _ ........ ...:. .J_. '_ ..... '" ..... _ _ ,_ 
,,~ .... -... ", ' ....... _ ........ . 

TABLE 8-5 
:: 

ZERO-ORDER CORRELATION ~mTRIX FOR ALL VARIABLES IN THE MODEL* 

FINE 

.63 

.68 

.37 

--.18 

DAMAGE 

.25 

.53 

-.10 

FAULT 

.18 

-.05 

SERIOS 

.01 

Mean 

$994 

7.27 

-12.84 

2.02 

2.01 

S.D. 

$1,027 

4.47 

5.08 

0.84 

0.84 

All correlations are calculated on listwise deletion basis (N = 663). 
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Dependent 
Variabtes 

SERIOS 

DAMAGE 

FAULT 

FINE 

B 

.014 

-.104 

-.057 

-.106 

TABLE 8-6 

STRUCTURAL EQUATIONS PERTAINING TO FIGURE 

Independent Variables 

COSIlE SERIOS DAMAGE 

b B b B b 

.014 

* +. 
-.546 .534 2.800, 

* -,339 .184 1.094 

* * -129.309 .022 26.600 .471 109.443 

FAULT 

B b 

* * .549 112.526 

* Abso'1ute value of the coefficient is at least twice as large as the stand~rd error qnd 
the relationship is statistically significant (F test, p< .05). 
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process, large companies have entered a small wedge into the 

system. In addition, large companies benefit slightly in the 

assessment of penalities by virtue of the more limited damage 

wrought by their violations. We have interpreted this path as a 

reflection of an objective measure of damage. 

Figure 8-2 is a summary path diagram in which all zero paths 

have been omitted. As would be expected, the coefficient of 

determination for the final model is substantially unchanged from 

Figure 8-1 (.70). 

Discussion 

As Hagan §:t. 21. (1979) suggest, the criminal justice system 

in the United States is a loosely coupled system. This absence of 

close integration is a major factor behind the rather large degree 

of unexplained variance in research on legal penalties. 

Unlike the criminal justice system and many regulatory 

agencies, the Office of Surface Mining is a tightly coupled 

system. At least for the time period reported i~ this study, OSM 

enforced regulations which were very closely tied to its enabling 

legislation. OSM~s enforcement agents were ciosely bound by 

promulgated regulations, and its~enalty system was sharply 

constrained by law, regulations and inspection procedures. The 

size of the assessed fine reflects a concerted effort to II 

rationalize the penalty system so that it is directly tied to the 

5pecific intent of the regulations and the mandate of the law. 

This tight coupling is a result of the technocratic, legalistic 
c 

':" -
constraints operating during the period of agency formation. Even 

though OSM~s regional offices were relatively autonomous in their 
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FIGURE 8-2 

FINAL PATH MODEL 
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COS I ZE _________ ---:IIt-__ -.....;._l..;;.O _____ ~ FINE ($) 

l/ 
./ 

FAULT 

Where: FINE is the Magnitude of the Assessed fine (in $) 
DAMAGE is the Degree of Assessed Damage 
FAULT is the Degree of Assessed Negligence 
SERIOS is the Seriousness of the Violative Conduct 
COSIZE is the Size of the Offending Corporation (trichotomized) 
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daily operations (loosely coupled to headquarters), the central 

Assessment Office represents an attempt to guard against regional 

or discretionary variances in the application of the law. Our 

data show the strong determinative impact of legal variables and 

the relative exclusion of extra-legal variables, at least for the 

early day of OSM~s operations. 

Nevertheless, our examination of the lm~act of extra-legal 

variables is quite stringent. Thus, the fact that company size 

directly influences size of the fine, even though minimally, 

suggests the presence of informal mechanisms of corporate 

influence on agency decision-making. The most likely source of 

bias is the field inspector (compare Diver, 1980). Interviews and 

survey data reveal that most inspectors feel confident they can 

influence the size of the fine by the wording of their reports. 

If this interpretation is correct, not only the direct path 

between company size and the fine but also the indirect . path 

through assessed damage may reflect inspectors~ biases favoring 

large companies. On the basis of a variety of data, it appears 

that larger mining companies benefit from the fact that agency-

"client" confrontations are a match between salaried technicians 

in which large, but nbt small, industry has the upper hand. The 

dynamics of this process are discussed at greater length in 

chapter 9. 

An additional point worthy of discussion is the nature of the 

enforcement 1process itself. OSM~s enforcement strategy is 

strongly proactive. Hagan ~i si·, (1980) show that a proactive 

enforcement strategy is a basis for a lessened degree of severity 

for white-~ollar offenders. They explain this as a conseguence of 
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intensified negotiation (plea bargaining) which is an integral 

part of proactive law enforcement. Our study suggests a different 

relationship. The "new regulation" (Wilson, 1980), that is 

regulation of activities which may be detrimental to the quality 

of life, as opposed to the "old" econc.~mic regulation, is decidedly 

proactive. The OSM, enjoined by law to the mandatory inspection 

of all mining operations, employed an especially proactive 

enforcement strategy. Yet our data indicate only limited extra-

legal bonuses for the advantaged parties (1 arge mining 

corporati ons) • The apparent difference in the two studies is the 

importance 0"; negotiation. Extensive interviews with inspectors 

and operators alike indicate that negotiation plays a minor part 

in the determination of the violation and the subsequent fine. Our 

findings fit quite nicely with those of Hagan §i siD in the sense 

that negotiations favoring the advantaged may be a minor source of 

differential penalties for the advantaged in both cases. Our 

study suggests that more limited negotiations produce more limited 

advantages. However, in contrast to Hagan §i si~s speculations, 

we see no reason to project that differentials in white-collar 

sanctioning are likely to increase because proactive enforcement 

is likely to expand. On the conft"".:tl'"y, in the f i el d of regul atory 

enforcement we expect that proactive operations will decline but 

that such decline will be associated with increased sanctioning 

advantage for the powerful. 

Payment of Fines 

As a final step in the data analysis, we ex~mined' the 

relationship between company size arid whether OSM~s files indicate 
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that the assessed fine ever was paid. 

As noted earlier, we began with a sample of 735 notices of 

violation issued against 83 mining companies. Excluding cases in 
, ~; 

which no fine ever was imp~sed, those cases in which the initial 
,,' 

fine was vacated entirely and cases which remained in the appeal 

,process at the time of data collection, we determined that 301 

NOVs had completed the penalty process. In Table 8-7 we show the 

relationship between company size and the dichotomous variables of 

whether the fine ever was paid. As can be seen, there is a strong 

relationship between the two variables; larger companies are 

substantially more likely than smaller companies to pay their 

fines. 

While it is obvious that large companies can absorb the fine 
I ~ 

payments more easily than their small competitors, this finding 

also provides evidence for our earlier contention concerning the 

seriousness of violative behavior and company size. That is, 

because large companies tend to be more conscious of adverse 

publicity and the avoidance of a tarnished corporate reputation, 

they are less likely than smaller companies to commit serious 

infractions. By the same token, these large companies, who are 

concerned with the presentation of a respectable corporate image, 

will be more likely to pay their fines than smaller competitors 

whose image is not presented to a large public and corporate 

audience. 

Examination of the OSM~s efforts to collect civil fines also 

suggests that the penalty process did not ~unction as its planners 
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TABLE 8-7 

RELATIONSHIP BETWEEN COMPANY SIZE AND WHETHER ASSESSED FINE WAS PAID 

Evidence Fine 
, Was Paid? 

Yes 

No 

Gamma = -.59 

Small 

38.3% 

(46) 

61. 7 

(74) 

Company Size 

Medium 

67.7% 
(63) 

32.3 

(30) 

207 

Large 

81.8% 

(72) 

18.2 
(16) 

Total 

60.1% 
(181) 

39.9 
'(120) 
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had projected. The collection of fines involves several steps 

within the federal bureaucracy. Once assessed, the violator has a 

period of time (abolxt 30-9tl days) to appeal the pen,al ty in a 

regional conference. These conferences usually result in a 50 

percent reduction from the initial fine imposed by the Assessment 

Office. After this period has expired; the OSM makes a collection 

attempt. When this is not successful, the OSM refers the fine to 

a contractor who reviews the file, determines the final assessment 

and tries to collect the fine. If full payment is not received, 

the contractor prepares a complaint and refers the case to the 

Department of Justice for collection. 

By October of 1981, the OSM either had proposed or finalized 

assessments for $34,514,968.48. Of this sum, only $3,498,144.87 

had been collected (about 10 percent) • An additional 

$19,955,000.61 was still in the collection process; either it was 

not yet due from the violetor or it was being processed" for 

collection referral. This means that $11,061,823.61 had been 

referred to the Department of Justice for collection. 

Of the total sum collected ($3,498,144.87), the OSM 

accounted for $1,888,358.05 (54 percent), the collection 

contractor- was responsible for $1,596,~6-4.00 (46 percent), and the 

Department of Justice had collected $72,822.00 (2 percent). A 

major problem in the collection of fines is locating the 

violators. In 1980, the agency cooperated with the regional 

solicitors to implement a test program to improve collection 
(', 

efforts. A private firm was hired to locate and bill violators 

Aho had not paid their fines. The test program reported an 87 

percent "find rate,1t and was adjudged successful. 
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Traditionally, of COLlrse t f d I , mos e era regulatory agencies 

have relied upon the Department of Justice to prosecute their 

civil and criminal penalty cases. Th e process, however, is not an 

efficient one, for after cases are referred to the W h" as lngton 

office of the Department of JLlst1"ce"_ th , ey are referred to the 

appropriate U.S. Attorney for follow-up. F b or anum er of reasons, 

U.S. Attorneys do not assl"gn h" h ""t 19 prlorl y to such cases, 

especially those which involve only collection of civil fines. 
Data provided to us by the Department of Justice indicate that as 

of May 1982, a total of 1,373 cases had been referred by the OSM 

for collection of civil penalties. Of this total, 52.3 percent 

(718 cases) had not been filed as yet with the federal courts. 

Payment, either complete or partl"al, h d b a een made in only 10.5 

percent (144) of the total of 1,373 cases. The courts had issued 

judgments in an additional 15.4 percent of the cases, but they 

remained in various stages of the 11 t" co ec lon process (U.S. 

Department of Justice, Letter, May 6, 1982). 

In the final analysis, there is more than a touch of irony in 

the fact that OSM~s p~nalty process, h" h - W lC was constructed in 

order to avoid MSHA~s inability to collect its penalties, 

encountered similar problems -- although for different reasons. 

Whereas the MSHA system permitted cited operators to exhaust all 

appeals before paying their fines -- a process which encouraged 

appeals OSM requires that penalties be paid ~~fQ~~ the appeal 

process is invoked. Unfortunately, the agency did not reckon 

with, nor plan for, the sheer magnitude of the task of collecting 

penalties from such a large number of mine operators. Collection 
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problems were exacerbated by the difficulty of locating many of 

the cited individuals and corporations, especially in Appalachia, 

who have tended historically to move in and out of the coal mining 

business on short notice. These individuals often times 

incorporate under one name, operate for a short period of time, 

and then dissolve the organization. Later, when the coal market 

"picks up," holding out the promise of substantial, rapid profits, 

they incorporate again, but under a different name. Obviously, 

the task of locating and inducing payment from such operators 

poses difficult problems. There is little evidence to suggest 

that the OSM anticipated and planned to deal with these problems. 

Inevitably, the rather poor record of collection calls into 

question the deterrent effectiveness of the ,threatened civil 

penalties (cf. Zimring and Hawkins, 1973). 

210 

, " .. ,. ~' .. - .... ~ ... -'~ 

I 
), 
" 

)" 
\ 

J 
1 
) 

J 
J 
I 
I 
I 
I 
I 
I I
, 

I 
I 

"-.- ., 
- '-'':;'''' - ... ~~~ ......... ~ ~ ~ ............. ..;... ,-.; .. --.. ';I--~ ....... ' ... - .• . ' ..... 

CHAPTER 9 

REGIONAL VARIATION IN INSPECTION AND ENFORCEMENT 

In chapter 8 we examined the DSM inspection and enforcement 

program in terms of its initial organization, national mandates 

and policies, and its role in the implementation of the SMCRA. It 

was no~ed also that organization autonomy in the fiv~ regions 

produced variations in enforcement styles. That is, the 

organization of enforcement styles is contingent on a variety o~ 

variables external to the national mandates and policies as well 

as the daily routine of the OSM~s field-level inspectors. This 

chapter documents the e>: i stence of relatively different 

enforcement styles in two of the OSM~s five regions, and employs 

earlier theoretical analyses of regulatory burSaucracies and 

behavior to account for the different enforcement styles. 

SOCIAL CONTEXTS AND ENFORCEMENT STYLES 

Regulatory enforcement activity is a means of controlling or 

"policing" behavior. Consequently, there are some natural 

parallels between the work activities of re ltd th gu a ors an e 

police. In both cases the controllers are faced with the problem 

of applying legal rules to specific cases. Typically, strict or 

literal enforcement of rules is impossible because they have 

ambiguous boundaries and referents, are subject to conflicting 

interpretations, or because the volume and complexity of violative 

activities exceeds enforcement resources. Thus, the manner in 

which law is interpreted or socially constructed is dependent on a 

variety of social factors. 

We assumed, of course, that the distinc:tion between enforc:ed 
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compliance and negotiated compliance as regulatory styles should 

b& apparent in field-level enforcement. In fact, observers of the 

regulatory process have distinguished, albeit in a somewhat more 

spec~lative fashion, different types of regulatory law enforcement 

<cf. Thomas, 1980; Kagan, 1980; Kagan and Scholz, forthcoming). 

Despite the fact that much of this work focuses on the individual 

inspector as the unit of analysis, the resulting theoretical 

insights would seem to be equally applicable to programmatic 

variation within extant regulatory bureaucracies. 

An enforced compliance style is characteristic of inspectors 

who approach their .work very much like police officers. Their 

orientation and approach is penal. This "rLlle-oriented" approach 

reflects the belief that literal application of rules, and strict, 

uniform enforcement deters violators and potential violators. 

Insofar as possible, these rule-oriented inspectors issue 

citations for every violation they observe during inspections. 

Correspondingly, they minimize the use of negotiational 

enforcement strategies, such as consultation and bargaining. 

By contrast, other inspectors employ an enforcement style 

which emphasizes negotiated compliance. Employing a "results-

oriented" approach, they are fleNible and emphasize 

responsiveness, forebearance, and the transmission of information. 

Primary reliance on the strict, uniform application qf rules and 

sanctions is considered less effective than negotiation as a 

method to secure compliance. Conciliatory inspectors may employ 

trade offs, gaming tactics and cajoling to gain compliance from 

violators and potential violators. 
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We must emphasize some potential limitations of these largely 

ad hoc formulations of enforcement styles. Fundamentally, they 

are. hypothetical, ideal and global constructs and the nature and 

strength of their covariation is unknown. Doubtless they are not 

unidimensional, meaning that they are comprised of several 

different dimensions of enforcement behavior. Consequently, in 

the absence of additional research there is little reason to 

assume the two are entirely mutually exclusive or polar types. 

Stated differently, the constituent dimensions which comprise the 

respective types to some extent may vary independently of onm 

another and thus produce mixed types. If this is true, then 

extant regulatory programs or personnel would be classified or 

typed on the basis of which type seems to predominate. 

Nevertheless, despite the qualifications these theoretical 

constructs clearly build upon real differences in the enforcement 

behavior of field-level regulatory personnel. ~ 

Research on the police has given us an embryonic \ 

understanding of the ways departments differ across communities 

and the kinds of contexts which seem to call forth certain types 

of organizational, i . e. , strl.lctur,al , responses (cf. Reiss and 

Bordua, 1967; Gardiner, 1969: Manning 1977, 1980; Wilson, 1978). 

Obviously there is a lesson here for students of regulatory law 

enforcement: regulatory bureaucracies and operations are tied, in 

ways yet to be 'determined, to the characteristics of the 

"communities" <social matrix) in which they operate. Thus, 

regulatory personnel, like police officers, are not entirely free 
Ii 

to work out idiosyncrat~c styles of enforcement behavior. Rather, 

the contexts in which they operate play an important part in their ! 

:J 
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"sel ec::ti on" of dominant organizational enforc:ement styles. 

Similarly, students of the regulatory proc:~ss have begun to searc:h 

the apparent sour~es of struc:tural and proc:essual variation, 
for 

'" 
only ac:ross agenc:ies but within_them as well (e.g., Nivola, 

not 

1978) • Our study of variations in enforc:ement styles among the 

regions proc:eeds against this bac:kdrop of theoretic:al 
OSM~s 

literature on styl~s of polic:e and regulatory law enforc:ement. 

BACI<GROUND 

In c:hapter 7 we disc:ussed the OSM~s formal organizational 

struc:ture, whic:h c:onsi sted of five regional offic:es providing 

of the states. The formal struc:ture of eac::h regi onal 
c:overage 

offic:e paralleled the formal struc:ture of the headqL\arters, and 

eac:h regional direc:tor was responsible to the Washington direc:tor. 

Within this formal struc:ture, the regional direc:tors managed to 

operate with some autonomy. The analysis in this c:hapter fo~uses 

h " h we have c:alled Region East and Region on two of the regions, w lC: 

West. 

Region East is loc:ated in the heart of the Appalac:hian c:oal 

fields. 
" 1 l",S s'\rfac:e mined on relatively steep In Appalac:hla, c:oa ~ 

mountain slopes, in narrow valleys, and under a heavy average 

annual rainfall. There, muc:h of the surfac:e mined c:oal is 

produc:ed by numerous small firms (Clelland ~i s1.·, 1981> • Among 

some Appalac:hian c:oal operators, indifferenc:e or hostility toward 

n "t state regulatory programs and personnel was qUl e c:ommon before 

1977. Wildc:atting has been a problem in some areas of Appalac:hia 

and the abLIses of surfac:e mining there provided much of the 

impetus for passage of federal
0

surfac:e mining legislation. 
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By c:ontrast, Region West is loc:ated in the west. The area is 

c:harac:terized by level or rolling terrain and an average annual 

rainfall that is muc:h less than in Region East. Another 

important difference between regions is the pattern of ownership. 

Unlike Region East, where most of the c:oal is owned by industry or 

other private parties, the bulk of c:oal produc:ed in Region West is 

owned by the federal government, by the railroads and by tribes of 

Native Americ::ans. 

Bec:ause so muc:h c:oal in Region West is owned by the federal 

government (I c:ompanies mining there have been ac:c:ustomed to a 

federal presenc:e over the past dec:ade. These c:ompanies operate 

enormous surfac:e mines whic:h provide I ow-heat-content , low-sulfur 

c:nal to elec:tric: utilities under long-term contracts. As a rule, 
~ 

Western mines employ regulatory "professionals" who fLlnc:tion as 

in-house "inspec:tors" and are responsible for trac:king the 

operation's c:omplianc:e with regulatory programs. Also, state 

regulatory authorities and programs have enjoyed a reputation for 

honesty and stringenc:y superior to their Appalac:hian c:ounterparts. 

Wildc:at mining is not a significant problem in Region West. 

CONTRASTS IN REGIONAL ENFORCEMENT ACTIVITIES 

A variety of data suggest that OSM personnel in Regions East 
I), 

and West developed somewhat different approac:hes to or styles of 

enforc:ement. The approac:h in Region East emphasized enforc:ed 

c:ompliance, while Region West develope~ a negotiated c:omplianc:e 

approac:h. This c:ontention is supported by official statistics on 

OSM~s enfo~cement ac:tivities and also by our interview and 

questionnaire data. 
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Due to regional inconsistencies in record keeping in the 

early months, we chose the twelve-month period from July 1, 1979 

through June 30, 1980 to examine OSM~s inspection and enforcement 

performance in the two regions. Further, this period avoided the 

impact of funding and staffing delays discussed in Chapter 7. 

Also, by late 1980 many of the Western states had acquired primacy 

and OSM~s enforcement activities were curtailed sharply in Region 

West. 

In 1981, there were 6,689 "inspectable units" in Region East 

but only 161 comparable units in Region West (OSM, 1981> • 

(Comparable, reliable statistics for earlier years are not 

available.) Given the substantial difference in these numbers, it 

would be expected that Region East inspectors would issue many 

more NOVs and COs than inspectors in Region West. In fact~ this is 

what happened. During the specified time period, Region East 

issued 3,254 NOVs and 901 COs while Region West issued 88 and 5 

repectively. However, these raw numbers on inspection activities 

must be converted into rates if they are to be used for purposes 

of comparison. 

During 1979-80 Region East employed 60 certified, field-level 

inspectors while Region West employed only seven. Given this 

difference, and knowing nothing else about the two regions, we 

would .expect that Region East inspectors would write a large 

number of NOVs and COs. When we convert the number of NOVs and 

COs to rates (# per inspector), this difference remains: Region 

East inspectors issued 54.23 NOVs and 15.02 COs per inspector 
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r 
while Region West inspectors issued only 12.14 and 0.71, 

respectively_ 

Alternatively, we can calculate rates of enforcement activity 

by employing the amount of coal produced in the two regions as a 

base. Use of such a base measure can be defended as a surrogate 

measure of the total volume of earth which must be moved in mining 

operations. In turn, this serves as a reasonable measure of the 

total volume of mining activity that is potentially sanctionable. 

For the period of mid-1979 to mid-1980 the states in Region East 

produced 189.01 million tons (U.S. Department of Energy, 1981 ; 

1981a). The rates of inspection and enforcement activity 

calculated for Regions East and West by these statistics indicate 

that inspectors in the for~er issued 17.22 NOVs and 4.77 COs per 

million short tons of coal produced during July 1979 and June 

1980. At the same time, inspectors in Region West issued only 

0.44 NOVs and 0.03 COs per million short tons of coal produced. 

A final comparative'measure of inspection activity in the two 

regions can be calculated using the total number of completed 

in sp ec t i on s • During the period in question, Region East 

inspecto~s completed 12,451 inspections and Region West inspectors 

completed 378 inspections. The resulting rates are 2.62 NOVs and 

0.73 COs per ten inspections in Region East and 2.34 NOVs and 0.14 

COs in Region West. On this measure, as on the others, there is a 

substantial difference in the level of inspection and enforcement 

activity in the two regions. Table 9-1 provides a summary of the 

various measures, including comparable statistics for all OSM 

regions. 
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In addition to the data contained in Table 9-1, statistics on 

referrals for criminal prosecution show a marked regional 

difference (chapter 8). Between 1978 and 1982 Region East 

solicitors referred twelve cases to U.S. attorneys for criminal 

prosecution while their counterparts in Region West did not ref~f 

any cases. 

In view of their different histories and production problems, 

we may assume that a part of the reason for these differences in 

inspection and enforcement activity in Region East and West is the 

natural result of real differences in the incidence and prevalence 

of s.:"tncti onabl e mining practices. Unfortunately, this 

inte:rpretationionJY shifts the problem of Llnderstanding; we still 

need to determine how regulatory personnel interpret objective 

differences in mining practices and viol.tions and how they 

convert these interpretations into distinctive enforcement 

policies and practices. 

As the foregoing statistical data suggest, a program of 

vigorous, rule-oriented enforcement took shape in Region East. 
J 

as one inspector told us, OSM "started out • like a 

bunch of SS troops. II Region East inspectors were imbued with a 

philosophy of firm, impartial enforcement and were encouraged to 

apply the regulations in a quite literal fashion. Another Region 

East inspector stated: 

When you put the hard hat on and get out of the truck on 0 

that mine site, you~ve got to be -- you just, yOLI~ re 

like a state cop out there. You~ve got to enforce the 
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1 aw. No more, or no less • At least that~s the way 

this office is run. That~s the way they~re all run in 

this district. And in this Region. 

I llottle emph~sloS was placed on the need for Because relative y = and 

the desirability of discretion and flexibility, enforcement in 

Region East manifested important features of the enforced 

compliance style discussed earlier. 

West. 

A different style of enforcement was developed in Region 

m~n~gers there viewed the SMCRA and the From the outset, = = 

regulations as flexible resources. Whereas a rule-orientation was 

characteristic of Region East, Region West managers opted for the 

results-orientation of negotiated compliance. Vigorous, uniform 

rule enforcement was played down as a necessary or even desirable 

strategy. 

In 

I think [the director of Region West] thought, and had, 

you know, I think • • I h~ard him speak one time in a 

citizen~s group meeting and say: "Look, I understand in 

the East why they [OSMJ ~hit the ground running,~ 

I~m not about to go to the ExxLns and the Peabodys 

but 

that~s who I deal with out here. I don~t deal with 

I I ° you know.o ~M.C. Coal Company,~ you jac~leg coa mlners, 

know, mining ten thousand tons a year. I deal with 

these multi-million dollar operations. So Pm going to 

be very cautious." 

I t o I e~ter emphasiS was placed Region West re a lve y gr = on 

conciliatory enforcement and efforts to work accommodatingly with 

mine operators. 

We reasoned that Regional differences in enforcement styles 
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WOLtl d be reflected in regional variation in inspectors~ 

questionnaire responses. Based on an analysis of the enforced 

compliance and negotiated 'compliance styles, we constructed two 

scales designed to measure differences among inspectors: a 

former indicates an enforced compliance approach, while a high 

score on the latter is consistent with a negotiated compliance 

approach to enforcement. Aggregated scores can be used to examine 

~§giQn91 differences. 

We have produced the results of the questionnaire measures in 

Table 9-2. (Readers should note that due to the low number of 

reepondents in Region West the statistics must be interpreted with 

caution.) Consistent with expectations, Region East personnel 

scored substantially higher on the legalistic scale than did their 

counterparts in Region West (mean scores of 4.95 and 2.33 

respecti vel y) • Contrary to our expectations, ~owever, there was 

no appreciable difference between the two regions 1n inspectors~ 

scores on the conciliatory scale (9.18 in Region East and 9.33 in 

Region West). 

Although we are puzzled by the regiQns~ comparable scores on 

the conciliatory scale, several possible explanations for this 

come to mind. First, we note that the three items which 

constitute the conciliatory scale, for the most part, deal with 

there are no items 

which directly refer to inspectors~ Ltse of 

enforcement strategies. Thus, the conciliatory scale lacks the 

same degree of face validity which is evident in the legalistic 
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TABLE 9-2 

REGIONAL VARIATION ON DIMENSIONS OF REGULATORY ENFORCEMENT STYLES 

Region East Region West 

- - -X S. D. - N X X 
Scor,e 'S.D.' N Score S.D. N Score 

4.95 3.05 44 2.3,3 1.63 6 4.59 

9.18 1.82 44 9.33 2.07 6 8.51 

u.S. Total 

S.D. N 

2.57 126 

2.35 126 

a A three-item scals {Cronbach's alpha = .67}. Items are: "Generally the requirement that OSM 
inspectors ~/rite an NOV on every violation they observe is not an effective regulatory strategy" 
[0 Strongly Agree·,' 1 Agree; ,2 Undecided; 3 Disagree; 4 Strongly Disagree]; liThe best way for 
inspectors to do their job is to go strictly 'by the book'" L4 Strongly Agree; 3 Agree; 2 
Undecided; 1 Disagree; -0 Strongly Disagree]; and "I have tried to enforce the interim regulations 
strictly and uniformly, much as a police officer would do" [4 Strongly Agree; 3 Agree; 2 Undecided; 
1 Disagree; 0 Strongly Disagree]. Responses to the thrE:e items were summed. 

b A three-jtem scale (Cronbach's alpha = .77). Items are: ,IICompliance with the regulat'ions is 
easiest to obtain if the inspector advises and works to educate the operator"; , "In my work I 
hava tried primarily to educate and consult with coal operators"; and liThe best way for inspectors 
to do their job is to consult with and try to educate mine operators. II Response alternatives 
to ~ll three items were: [4 Strongly Agree; 3 Agree; 2 Undecided; 1 Disagree; and 0 Strongly 
Disagree]. Responses to the three items were summed. 
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scale. Second~ as we pointed out earlier~ legalism and 

conciliation, as enforcement styles, probably do not appear in 

"pure" and mutually e~{CILlSive forms in the real wC1rld. If this is 

the case and there is little research to aid us here -- then 

our enigmatic findings may be more commonplace and representative 

of actual variation among inspectors and regulatory programs than 

existing theory allows. Third, because OSM was a D~~ agency it 

may have been extremely difficult, especially in Region East where 

operators were poorly informed about the regulations, for 

personnel who implemented the program to emphasize excessively 

either of the two styles of enforcement. Put differently, 

inspectors charged with applying a new set of regulations may find 

it relatively difficult to avoid completely the use of some 

consultation and education as a routine part of their duties. 

There is, in fact, a good deal of interview data to suggest the 

validity of this interpretation. For e~·:ampl e, a Region East 

inspector told us: 

I've had some [mine sites] where I go out there and make 

the inspection, and find he's not even started on it 

yet, still buttoning up his last job. And he's not 

started on the area I intended to inspect. And that's a 

sterling opportunity to take him by the hand and go out 

there to the area that he's going to mine and say, "now, 

you're permitted [mine permit] for a silt pond down here 

and this is the way I want it constructed, just 

like the plans say. Now if you're going to have a 

problem with this, YOLI know, need a board baffle in 

there and you want to change that to rock, i ·t ' s easi er 

) 

1 
1 
.1 

'T; 
JJ 

to do. But, you know, these are things you need to be 

thinking about before you start in there and get 

YOLlrsel fall si deways. " H= m' h+ hid = 1 g _ ,ave la some probl ems 

with his topsoil. "Ho . w are you gOlng to pile your 

topsoil up above the highwall? That's ridiculous." I 

said, "there ain't no way." I said, "well~ that's 

something you need to change before you get out here and 

get sideways, you know. You're doing the work I've told 

you on your other jobs but, you know, get the permit 

changed so you can stay straight before you get wrong. 

Do it right the first time." 

FOLlrth, it is possible that Regl'on East inspectors, because they 

deal wi~h a more heterogeneous group of operators than does Region 

West, had various categories of operators in mind when they 

responded to the questionnaire items. Fully aware, on the one 

hand, 

the 

of a group of willful violators -- ~mQ~~! £~!£y!~tQ~§, 

words of Kagan and Scholz (forthcoming) -- they endorsed 

in 

the 

highly legalistic approach to enforcement. On the other hand, 

because they also ~ere aware of operators whose noncompliance 

resulted from ignorance or ineptitude 

(Kagan and Scholz, forthcoming) they scored high 

as well on the conCiliatory scale. We suggest the latter two 

interpretations probably are the major explanation for 

regions· equivalent scores on the conciliatory scale. 

ANALYSIS 

the two 

Analysis of the data suggests that the . major determinants of 

regional variation" in enforcement styles can be grouped into 
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regional differences in: (1) employees' experiences with and 

beliefs about coal operators and state regulatory programs; (2) 

their political and regulatory- environments; and (3) their 

regulatory tasks. 

Managerial personnel in the two regions took their posts with 

an understanding of the historical differences in surface mining 

east and west. Those placed in Region East were fully cognizant 

of the historical record of weak enforcement and operators' 

recalcitrance in Appalachia. Supervisors and managers in this 

region had prior experience of one kind or another with the 

Appalachian coal industry. A portion of their inspector corps 

previously had worked for state regulatory programs in Appalachia 

and had experienced the frustrations of those experiences. A 

number of them saw their OSM employment as an opportunity to 

establish a regulatory program that would be taken seriously by 

the industry -- something that, in their opinion, had not been 

true of the state programs in which they had labored. 

They operated under no illusions about the ease of their 

task. A certain resistance to any form of external interference 

was seen as almost second nature in some areas of Appalachia. 

It's attitude. I don't know whether it's -- maybe 

environmental you kno\o'J, the way that a person is 

from childhood, raised up with a certain independence. 

The people in County -- and I admire them to a 

great e~-:tent • • I admire them because they are a --

in the mountains they are an independent, very 
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independent-type people. They don't appreciate anyone 

-- whether it is federal government, whether it's the 

county, the state, whoever, you know -- they don't 

appreciate anyone coming up there and saying "now , 
You've got to do thl' S. II Th 1 I ey oo~ at it that you're 

encroaching on something that's none of your business. 

Their attitude is IIthis is my land. I'll do with it 

what I darn well please." And they'll go so far as to 

say lias long a it's not hurting anyone else, then why 

are YOLI LIp here hassI i ng me about it?" 

In addition to an a~areness of this general antipathy toward 

external interference, supervisors and inspectors alike were aware 

of the e>: i stence of a group of operators consi dered to be "hard 

core nonconformists." Some of these operators had threatened or 

assaulted state inspectors in the past with relative impunity. 

EYJou've got Eone kind of operatorJ that practically 

won't talk to you at all. They just • you don't, 

you really feel uncomfortable around them 'cause you 

don't know you're afraid they're going over the ed~e 

any minute. They practically won't talk to you~ and 

consider you to be a Communist and everything else. But 

I've been fortunate, I haven't had too many of these 

kind. Usually this your wildcat category is where 

these kind of operators fall. 

OSM's Region Ea..st personnel saw their task, in part. 
)', ~ 

as one of 

curbing this segment of the industry and, generally, bringing the 

law to the operation of tha Appalachian surface mining 
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industry. 

Aware of the history of ineffective state regulation, they 

wanted to set an example of vigorous, effective enforcement for 

the states, which eventually would acquire primacy. 

[Olur philosophy was: "worst ·case operators" first 

ones the states wouldn~t go on, you know We 

realized that because there had never been enforcement 

back here, and there was going to be mandatory 

enforcement by the states, that OSM literally had to 

lead the way, sort of show that this is what was going 

to be expected in the future when you get your turn 

which is coming up. And you couldn't very well demand 

that of them [the states] if you didn~t demand it of 

yourself, and at first take on the worst. It's sort of 

like beating up the "bully on the block." Take on the 

bully on the block. Beat him up real good and 

then half your problems are over because the word gets 

out. 

consi stenJc. R~gion East managers believed that aggressive, 

enfor~ement, especially against known violators, would enhance the 

operators· perceptions of the £~§giQilit~ and l§gitimE£~ of OSM 

and its operations. Because of the existence of operatDrs' 

communication networks, such enforcement activities, WOLlld 

eventually convince them that the OSM, unlike state authorities, 

\.-'JOLlld not simply I'go away." A Region East manager told us: 

Essentially, there's a big grapevine out there. I mean,' 

I'm not a neophyte to the industry, not knowing there's 

a big grapevine. And if "Fred" tells "Joe" that "gee, 
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yes, the OSM visited me and here's What they told me." 

And, "boy, they socked me a good one and I had to • 

and I've just been assessed a $27,000 fine. Oh, my 

God." And they do talk like that in bars. They don't 

share enough information, I think, for reclamation 

techniques. 

In addition to their general suspicion of state regulators 

and segments of the coal industy, Region East personnel realized 

they would be dealing with many operators of limited literacy 

skills, whose mine planning rarely extended beyond a few days or 

weeks. For such operators, a major task simply of informing and 

educating them would be required. In short, OSM personnel 

approached their work with an assumption that the job would be 

difficult, that state regulation had been ineffective or corrupt, 

that many operators would resist their actions, and that an 

aggressive enforcement program would be required if the operators 

were to take the program seriously. Only by vigorous, impartial 

and consistent enforcement would the operators come to see the 

program as credible and legitimate, major objectives in Region 

East. 

Although differences should not be overstated, on balance, 

personnel in Region West began their work with a different set of 

assumptions. They understood that western coal producers were 

r ~ustomed to strict regulation, and perceived regulation itself 

as ~ legitimate governmental function. Consequently, Region West 

personnel did not anticipate a high level of operator resistance 

to their efforts. In the west, mines are extremely large and 
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mining is based on production schedules made sometimes years in 

advance. Long range planning is an integral part of the mining 

process I d t present the same kinds of basic and mine personne 0 no 

literacy problems encountered in portions of Appalachia. 

Furthermore, there is no eviden~e to suggest the existence of any 

significant level of operator defiance, either, as an individual 

or CLll tural phenomenon in the west -- especially when compared 

with Appalachia. 

personnel also assumed a higher overall level . In Region West, 

of good faith on the part of coal operators who, it was believed, 

" l"n an env1"ronmentally sound way and also were interested in min1ng 

avoiding adverse publicity. 

Most of the mines out here are rather large mines. 

There are very few small ones •• For instance, we're 

"th 1 thoLlsands of acres talking about mines W1 severa 

involved. As compared to mines back East that have less 

than one acre. Now the people that run these mines are 

" mos+ly, and public opinion is very large companles, ~ 

important to these outfits. And the attitudes, the 

working relationships we had with the operators here 

were much different than those relationships back in 

Appalachia The attitudes of people here are a lot 

different • so you don't have the failure to abate 

situations that arise in the East. 

The importance of examining differences in an inspectorate's 

shared beliefs about or perceptions of prior levels of 

regulation, and (2) operators' resistance and their compliance 

capabilities should be obvious. We assume that an agency's 
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personnel devise regulatory strategies, in part, on the basis of 

these collective perceptions (cf. Kagan and Scholz, forthcoming). 

In our mail questionnaire we asked several questions designed 

to assess inspectors' perception of the trustworthiness of coal 

operators and state regulatory authorities. Table 9-3 summarizes 

responses to three questions about these issues and areas. As can 

be seen, the results are consistent on all three measures: Region 

East inspectors generally are more suspicious of coal operators, 

perceive a higher level of willful noncompliance, and are more 

fearful of an erosion of industry compliance after the states 

acquire regulatory primacy. 

As discussed in other chapters ~nd elsewhere (cf. Shover, 
1980), the struggle to enact the SMCRA was bitter and protracted. 

Nowhere was the c'onf 1 i ct more intense than in the coal f i e:~ ds of 

Appalachia. The suspicions and antagonisms engendered during the 

battle did not abate when the Act was passed. Rather, they 

persisted and were broLlght to bear in critical scrutii'y of and 

attacks on the OSM, espe~ially by segments of the mining industry 

(see chapter 8). Generally, industry's criticism has been 

considerably more intense in Region East than in Region West. 

Though few in number, the large, complex surface mines in 

Region West promise to alter drastically the nature of the 

national coal market. As a result, many Appalachian operators 

view them as an economic threat. When the OSM appeared, they 

embraced a conspiratorial view of OSM and its relationship with 
(J 

the large mining companies. In the eyes of Appalachian operators, 
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TABLE 9 .. 3 

REGIONAL DIFFERENCES AMONG INSPECTORS IN PERCEPTIONS OF COAL OPERATORS AND 

STATE REGULATORY AUTHORITIES 

, 

~ 
'" u 

Region East Region West U.S. Total 

Percept ion's 

a Degree of Willful 
Noncompliance by 
Coal Operators 

b Coal Operators' 
Trustworthiness 

cDistrust of State' 
Regulatory Author-
ities 

X 
Score 

1. 70 

1.05 

2.61 

S.D. N 

0.63 44 

0.91 44 

0.97 44 

X 
Score 

0.83 

1.33 

1.83 

S.D. N 

0.41 6 

0.82 6 

0.75 6 

X 
Score 

1. 59 

1.20 

2.59 

5.0 .. 

0.70 

0.98 

0.98 

N 

126 

126 

126 

a ~Based on your personal experience, how often do mine operators willfully and knowingly violate the 
federal regulations?" [3 Very frequently; 2 Frequently; 1 Infrequently; 0 Almost Never] 

b ,lMost coal operators can be trusted to do the right thing and to mine the{r coal in an environmentally 
'sound way. II [3 Strongly Agree~ 3 Agree; 2 Undecided; 1 Disagree; 0 Strong1y'Disagree] 

c "Most of the progress that OSM has made toward curbing mining abuses will be lost when state regulatory 
programs are )mp1emented.~1 [4 Strongly Agree; 3 Agree; 2 Undecided; 1 Disagree; 0 Strongly Disagree] 
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OSM was working in concert with western producers to eliminate 

eastern competition. As one Regioh East operator suggested: 

The [western coal producersJ can~t market their coal 

against our coal. So, they use the federal government 

to put the clamps on us in order for them to build the 

market up for their coal. 

Such beliefs are widespread among the smaller Appalachian coal 

producers (cf. Lynxwiler and Groce, 1981). 

Historically, the coal industry has been a major source of 

governmental revenue in Appalachia. Coal operators were aware of 

their importance to state economies and often times they used the 

threat of relocation to states with less stringent regulation in 

order to maintain regulation at the lowest common denominator. 

This history of . economic blackmail was a major rationale for 

enactment of SMCRA. After OSM began operations, the various 

states in Region East attacked it for the feared harm it could 

produce for regional coal operators and, therefore, employment 

rates and tax revenues. 

The picture has been different in Region West (see chapter 

6). While the Western states have attacked the federal regulatory 

presence, it has been in the context of the mor~ generalized 

"Sagebrush Rebellion. II This movement by westerners and their 

elected state representatives casts the federal government in the 

role of a greedy, insensitive owner of large tracts of Western 

land, which usurps the states~ right to use and develop them for 

their own purposes. In this context, attacks tin OSM lost much of 

their special focus. 

Finally, in Region East OSM began operations against an 
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historical backdrop of considerable indigenous citizen opposition 

to the excess~s of surface coal mining. Because much of the strip 

mining in Appalachia is conducted adjacent to or near homes or 

rural settlements, the enVironmental, social and property damage 

from this type of mining has affected many citizens. Though not' 

completely free from oversight by citizen~s groups, this has not 

been true to the same extent in Region West, where there are 

relatively few mines which tend to be located in remote areas away 

from family farms and settlements. Moreover, in Appalachia, 

grassroots movements openl y e~,:press feelings of pent-LIp 

frustration concerning the p.rceived venality and powerlessness of 

state regulatory authorities. When OSM ~rrl'ved on th "" e scene, 

citizens were urged to exercise their rights under the SMCRA 

told that only by doing so would past abuses be corrected 

curbed (e.g., Center for Law and Social Policy, 1978). 

and 

and 

There is a clear, substantial difference between Regions East 

and West in the number of citizen complaints received about 

harmful or dangerous mining practices. Dqring 1979-80, Region 

West received only five, while Region East received 445. Given 

the large number of mines in Region East, it is to be expected 

that some difference would occur. Consequently, we converted the 

number of citizen complaints to a rate, that makes comparison 

ese a a are contained in Table across regions more meanl'ngfLII., Th d t 

9-4. The data in Table 9-4 show clearly that even when 

alternative measures are used for the base, the I~ate of citizen 

complaints in Region East far exceeds the rate for Region West. 

OSM~s Region East program and personnel were attacked on a 

233 



-'"""~--~~~ .. - ----

~ 

I 
TABLE 9 .. 4 

I SUMMARY MEASURES OF CITIZEN COMPLAINT ACTIVITY, JULY 1,1979 TO JUNE 30, 1980 

I 
I 
I Region 

I 
East 

I. 
West 

I 
Total (U,S.) 

I 
I 
I 
I 

) ,I.' 

I 
I 
I 
I' 
I 
I " 

-' 

Number 
of 

Complaints 

445 

5 

1043 

Number of Citizen Complaints Per: 

Inspector 

]'.42 

0.71 

6.56 

234 

Inspections 

0.67 

0.31 

0.61 

Million Short 
Tons of 

Coal 

2.35 

0.03 

1.28 

I 
I 
] 

1 
I 

.... 

. ' '. 
Ed' 
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til 

1 
variety of fronts. Industry was hostile and suspicious that 

enforcement was conspiratorily lax in other regions, where larger 

companies mine coal. The states were critical because the federal 

government had usurped their primary regulatory role and they 

feared their "own coal producers would be disadvantaged by 

stringent regulations. And citizens~ groups, who were emboldened 

and made more determined by passage of SMCRA, were vigilant in 

their scrutiny of Region East operations. In sum, the political 

environment in Region East was conflict-ridden, whereas Region 

West~s was much more placid. Of what consequence is this 

difference in the two Regions~ political environments? 

Based on a review of the literature on regulatory agencies, 

Thomas has suggested: 

To the extent that an agency must concern itself with a 

hostile or unpredictable political environment, it will 

attempt to control the discretion available to officials 

who must apply rules to individual cases (1980: 121). 

But did the alternative use of discretionary powers originate at 

the ~egion level, or in regionally-different policies emanating 

from OSM headquarters? Our analysis suggests the former as the 

major reason why Region East and West develop~d different 

enforcement styles. We determined that extra-regional directives 

and constraints were not appreciably different for the two 

regions; both operated under similar policies and incentives from 

OSM headquarters. 

HeadqL\arters e~·:ecutives generally favored a "hard line" and 

advocated aggressive, enforcement practices. They believed that 

environmentally harmful mining practices were ub~quitous, and fair 
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game for a relatively literal application of the regulations. 

Regional managers and personnel ~~ere aware of this preference for 

an enforcement style of enforced compliance, as well as efforts by 

HQ executives to determine if they were pursuing violations 

vigorol.lsly. For the most part, these efforts met with a polite 

resistance in the regions. For the first two years of OSM's 

operations a continuous, mild tension existed over this issue. 

Generally, the regions regarded headquarters' efforts as meddling. 

Just as importantly~ headquarters never had the opportunity to 

develop and impose on the regions a uniform, consistent policy and 

gLti del i nes for the inspection and enforcement program • 

Headquarters operated under severe time constraints imposed by the 

Act·s rigid, mandated deadlines and OSM's late start-up, which was 

caused by its delayed funding. As a result, the regions operated 

in a vacuum of sorts and were compelled to develop their own 

inspection and enforcement approaches (OSM, 1980b) • In any case, 

the evidence suggests that thes~ hierarchical preferences and 

pressures were not of major importante in the development of 

different enforcement approaches in Regions East and West. 

Thomas's comments indicates that regulatory agencies might 

adopt a police-like, impartial enforcement program as a strategem 

to separate the agency and its operations from a partisan, 

conflict-ridden political environment. Along the same lines, 

investigator of a legalistic police department claims that 

the admi ni strators o~> these departments want hi gh arrest 

and ticketing rates [in traffic enforcementJ not only 

because it is right but also to.reduce the prospect (or 
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the suspicion) of corruption, to protect themselves 

against criticism that they are not doing their job or 

are deciding themselves what laws are good or bad, and 

to achieve, by means of the law, certain larger social 

objectives (Wilson, 1968: 180). 

A similar dynamic occurred in Region East. Little wonder that 

managers there felt it necessary to "prove" that OSM was not 

corrupt, p!aying favorites, or conspiring with large coal 

producers to destroy their smaller competitors • In the manner of 

Caesar"s wife, they would be above suspicion. At the same time, 

they favored impartial, consistent enforcement throughout OSM"s 

regions of operation. With respect to the more flexible 

enforcement style adopted in Region West, one Region East manager 

opined that personnel out there "never read the Act." 

In the much calmer political environment of Region West, 

personnel could afford the luxury of more flexible enforcement. 

Relatively immune to the suspicions and criticisms of diverse 

groups, they were less concerned that weak enforcement in other 

regions would undermine their credibility with Region West 

operators. Consequently, there was little if any emphasis on the 

need for enforcement consistency across all five OSM regions. It 

is not surprising, therefore, that the Region West director would 

say that while the SMCRA "is a national Act," 

in fact, there are distinct regions of coal mining with 

different histories and cultures and, therefore, there 

also will be distinct programs implementing this 

national Act. It isn"t a regionalization of the 

objectives. It"s a regionalization of the implemen-
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tation (ENERGY DAILY, 1978). 

The~e is an additional way in which local conditions in the 

two Regions affected thei~ ~espective enfo~cement p~og~ams. The 

mining "commurdty" in Region West is much smalle~ and homogeneous 

than in Region East. Fu~the~, the mining company ~ep~esentative, 

with whom ~egulato~s inte~act, usually a~e well-educated and 

outwa~dly sympathetic to the goals of ~egulation. In anothe~ 

wo~d, the Region West mining community enjoyed a deg~ee of 

consensus on mining and ~egulato~y objectives to a much g~eate~ 

.extent than in Region East. In communities whe~e the~e is 

substantial consensus, acco~ding to an obse~ve~ of the police, 

they a~e likely to 

feel that they can use thei~ judgement in a pa~ticula~ 

case without having to choose, o~ without being thought 

to have chosen, between competing standa~ds of o~de~ 

hel d by di ffe~ent pe~sons o~ SLtb=ul tu~es. And if the 

community is small in addition, the police a~e mo~e 

likely to have info~mation about the cha~acte~ of a 

la~ge numbe~ of citizens and thus some grounds fo~ 

making a valid judgement about thei~ likely futu~e 

conduct. Stated anothe~ way, the police in a small town 

may believe that they a~e t~eating equals equally even 

when they do not t~eat eve~ybody the same (Wilson, 1968: 

219-20) . 

In the small, no~matively homogeneous community, enfo~cement takes 

on a pe~sonalized flavo~. Fc~ example, while inspecto~s in Region 

East we~e assigned to a~eas of the states in which they wo~ked and 
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~esponsible fo~ inspecting all mines in thei~ a~ea~ Region West 

manage~s made indivl"dLlal ascl· t t t ~ gnmen s 0 pa~ icula~ mines and 

inspection visits. This was done to achieve what they believed 

the optimal match of inspecto~s with mine pe~sonnel would be 

mine p~oblems: 

What I t~y to do is find out what st~ong points and what 

weaknesses each diffe~ent inspecto~ has, and make you~ 

assignments acco~dingly. (Unless it~s to the point 

whe~e you find a weakness that you have to co~~ect.) 

If you have an inspecto~ who is a, who's able to 

get along with people well, then you~d make you~ 

decision, you know -- if you have a company that the 

people that a~e ~unning the company a~e technically 

'o~i ented • • then you send a technical guy up the~e. 

They know how to communicate. If you got somebody 

that~s ~unning a company who~s a little bit difficuit to 

-deal with, then you sendyou~ diplomat. 

A final diffe~ence in the local envi~onments of Regions East 

and West must be noted. In a~eas such as the latte~, whe~e a 

high level of consensus and, presumably, compliance exists, the~e 

is little need co~~espondingly fo~ vigo~ous enfo~cement. Those 

al~eady in compliance volunta~ily will be ~elatively unaffected by 

what happens to those who do not comply. Howeve~, in a~eas whe~e 

the ~ate of compliance is ~athe~ low, ~,egLtl ato~s must stand ~eady 

to employ agg~essive enfo~cement against violato~s lest the rate 

e~ode even futhe~ (compa~e Rose, 1959). Ha~sh enfo~cement se~ves 

as a signal of ~eassu~ance to volunta~y c:omplie~s that they will 

not be ha~med economically by thei~ compliance. As Wilson notes 

239 

,. 



-~ ------~---. ~ --

[ 

[ 

[ 

[ 

[ 

[ 

[ 

[. t 

[ 

( 

I 

about legalistic police department: 

ETJhe law must be enforced with a special vigor in those 

areas where community norms appear weakest; fai 1 Lire to 

do so would penalize law-abiding persons in those areas 

and inhibit the development of a regard for community 

norms among the law breakers (1968: 285-86). 

Our data suggest the same relationship is true of regulatory agencies. 

The environmental differences we have discussed here were the 

principal determinants of the development of somewhat different 

styles of enforcement in Regions East and West. However, we do 

not believe they account for all the variation in the respective 

enforcement styles; conditions or characteristics of the task OSM 

personnel were required to perform also played a part. 

Inspection and enforcement personnel in Regions East and West 

were mandated by the Act to perform identical tasks: inspection 

of surface coal mines. However" thi s equal i ty of I egal task 

obscures real differences in their mandates, and in the social 

organization of mining and inspecting in Regisns East and West. 

And these factors helped to create a difference in the nature and 

difficulty of the task which inspectors in the two Regions were 

called on to perform. 

Despite passage of the SMCRA, responsibility for issuing 

mining permits, even during the interim program, was retained by 

the states. Because of the presence of federal coal, Region West 

presented the only deviation from this arrange~ent. To a great 

extent, Region West personnel used their control over the mine 
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permit process as an enforcement tool. They could, and did, 

employ permit reviews to extract promises of sound reclamation 

practices from potential mine operators. Other regions, because 

they lacked control over permitting, necessarily relied more 

extensively on conventional I&E procedures. However, this was not 

the only difference between Regions East and West. 

Because the mines in Region West are large and complicated, 

their organization and staffing patterns are more complex than in 

Region East. 

Most of the mines in the west have a resident 

~ environmental specialist, either at the mine or at least 

someone who is assigned those duties. A lot of the 

larger mines most of them, in fact -- have people who 

are trained in regula-tory compliance function. And 

those are the people you deal with. The people back in 

the East -- at le~gt when I was back there the people 

that you deal with are the pit foreman or the mine 

superintendent, who~s act0ally at the mine. And his 

main job is production you're dealing more with 

production-oriented people in the East. And in the 

West, most of the people you deal with are not I2l:QQ!:J£= 

tiQO oriented, but environmentally oriented. 

It is the responsibility of these specialized reclamation 

personnel to monitor developments in the regulatory matrix in 

which mining is conducted, to stay abreast of advances and 

alternatives in reclamation practices, and to plan for reclamation 

in a 1 egal, cost-effective manner. Specialized personnel are 
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fellow salaried technicians, generally are well educated, and tend 

to accept the principle, if not the content, of regulation. Also, 

they possess a long-range understanding of mining and reclamation 

plans on particular mine sites. They can demonstrate to the 

inspector how apparent deviations from the regulations are 

integral parts of comprehensive plans and to suggest alternative 

methods for accomplishing reclamation objectives. In a word, 

specialized personnel are muc more .1< h '"1 ely to be civil and 

"reasonable" toward inspectors. 

The picture is very different in Region East. There, when 

inspectors arrive at a mine site they are more likely than not to 

encounter and deal with production personnel. Such individuals 

tend to be poorly educa e , ~~ t d to la~"" a detailed understanding of 

the regulations, and to be unsympathetic toward any interference 

with production activities and schedules. 

Q.: What are the relative advantages and 

disadvantages, from the inspector's standpoint, of 

having to deal with production people, as opposed to 

specialists in reclamation? 

A.: The guy • • the p~oduction people -- you 

have to e>:plain, re-explain. He doesn't even know what 

part of the regulations you"re talking about. The 

reclamation guy, that's his job. I mean" you don't even 

have to, probably~ cite the regulations. He knows it. 

In other words, he kng~§ he may be incorrect. Or he 

knows how to articulate, "gee, I'm trying to do this 

instead of doing that. So I'm not in violation. II He 

knows how to properly for his side -- articulate the 
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argument against some sort of enforcement action, 

possible enforcement action. Or, he can demonstrate, 

"here's what we're doing, here's how the mine will 

proceed," you know. "Here's how I'm going to do this, 

and 1 a"ter, when I come around to this cut, I hope to 

take this point off and put the pond over here, relocate 

or divert. II He can sort of look into the future, and 

look at what they did. 

regs. ProdLlction guy I mean, I've been on sites with 

inspectors where some of the §imQl§§t violations • 

has to be explained ten times. Often [the] production 

guy will take his reclamation plan and never look at it. 

Throw it in the truck, that's it. 

Q.: It's much easier to deal with specialists? 

A.: Right. 

Q.: Makes the job more manageable and, I would imagine, 

just less of a headache? 

A.: Oh yeah. Oh yeah. Oh yeah, that's for sure. Even 

if you get in an argument, I think it"s less of a 

headache. At least you're arguing with someone who can 

articulate with you and speak to you on the level of the 

regulations, rather than "I hate these goddamned things. 

And I can"t do anything with them and I wish they were. 

They're a bag of shit and they're costing me a 

million dollars ll
• 

(,':-
But while specialized personnel pose no physical threat to 

inspectors, they can be a threat nonetheless. As an i nspec"tor 
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told us: 

A.: Back in the East], with small ope~ators, 

.c "down home attitude." more o. a 

Q. : "Good-ole'-boy" type thing? 

it Cis] 

A. : Good-ole'-boy approach. Whereas out here, when 

you're dealing with, like a large technical staff, with 

a person in every specific field you're much more on 

your guard for technical issues and addressing things 

technically rather than just, 

of-the-hand type approach. 

you know, a broad, sweep-

Q. : Do the large companies ever intimidate you, just 

because they have so many experts in each different 

field? 

A. : Sure. 

Q.: How do you deal with that? 

A~ : Well, I personally, am more careful. When I'm 

writing a violation, I'm real careful that I have "the 

goods," so to speak, before I act. But the problem out 

here is a lot of the people that you're 

a better technical understanding of 

dealing with 

have 

than 

the 

d Whl'ch makes it difficult. perhaps I 0 

problems 

Q. : Well, what do you do in that case, just concede to 

a greater amount of knowledge? 

A. : Well, I think in some cases I probably do, 

realistically. It~s pretty hard to try to -- the 

correct word is "argue" -- about a specific :~; situation 

and you don't know as much about it as the person you're 
;, 

argu{ng wi th.' 
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On both counts then because specialized are personnel 

reasonable ~D~ knowledgable -- Region West inspectors may approach 

their duties with a degree of deference, 
Circumspection and, 

therefore, 
conciliation which is less commo~ in Region East. The 

1 essons here, while commonplace, are important nonetheless. 
First, 

a civil clientele begets a civil, conCiliatory enforcement 

styl e. Conversely, an angry, ~isresp~ctful or defiant clientele 

begets a more aggressive, determined enforcement style, on the 

assumption that only by such actions can future problems of a 

similar nature be deterred (compare Reiss, 1971) • And second, 

regulatory encounters in which the enforcement agent feels less 

knowledgable than the other party contain the potential for 

overly deferential and, therefore, lenient treatment. 

CONCLUSION 

We have indicated some of the ways that differences in 

personnel, policital enVironments, and nature of the regulatory 

task produced somewhat different enforcement emphases or styles in 

two regions of a newly-created regulatory agency, 
the Federal 

Office of Surface Mining. 
While all three factors played some 

part in shaping the two enforcement programs, certainly the 

subJtantially different political environments 0'(- Regions East and 

West were important. 
There is ample support in this analysis for 

Kagan's <1980: 7) suggestion that lIinspectorates " confronted 

with riSing legal contestation and challenges to their authority, 

respond with enhanced mistrust and legalism." 
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CHAPTER 10 

THE OFFICE OF SURFACE MINING SINCE 1980 

Ronald Reagan's victory in the 1980 Presidential election was 

the precursor of dramatic, immediate change in the policies and 

practices of the Office of Surface Mining. Although it is easy to 

describe these changes and some of their more immediate 

consequences, their long-term impacts are more difficult to 

discern. This chapter focuses primarily on the immediate impact 

;[ ... " 
l' ,. 

of the change in administrations. 

,~. ' t 
.. ' 

POLITICAL VALUES 

In his election campaign, Ronald Reagan sounded three themes 

which later found expression in his appointments to Interior and 

the policies they enunciated. Candidate Ronald Reagan expressed a 

determined faith in the "free enterprise system" and its ability, 

if unfettered, to provide economic prosperity for the Ame~ican 

people and growth for the American economy. At the same tim., he 

rai led agai nst "overregul ati on" as an economi call y harmful prl:Jcess 

which created unnecessary obstacles to productivity for American 

businesses. It was time, he charged, to throw off the yoke of 

government regulation so that business once~again could eKercise 

its creativity, provide jobs for American workers, and increase 

[ its productivity. Finally, Reagan charged that the f§g§~§l 

government had usurped too many powers and prerogatives which 

properly belong to the states. This alleged usurpation was bad in 

( t 
its own right but, even worse, it led to inefficiency and 

ineffectiveness in the provision of innumerable gove~nm~ntal 

I services. Significant gains ih these areas would occur only if 
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responsibilities for a number of governmental programs which, over 

a period of some fifty years, gradually had been arrogated by the 

federal government, were returned to the states and local 

governments • 

Consistent with these interpretations and charges, candidate 

Reagan pledged that if elected he would launch a program of 

"regulatory reform" to remove regulations and regulatory 

apparatLlses which were bLlrdensome, cos~-ineffective, and 

counterproductive for Americans and for American business. 

Coupled with this pledge was another; Reagan promised to enhance 

the power and responsibility of states governments. Following his 

election, President Reagan moved to implement his promises and 

vision. 

NEW DIRECTIONS 

During the period of transition to the new administration, a 

number of agencies were the objects of study. The He!ri tage 

Foundation, a politically conservative, Washingtoi)-based "think 

tank," subjected the Office of Surface Mining to especially 

critical scrutiny (Heatherlys 1981> • The report scorned the OSM 

for it,s "zealotry," in promulgating regulations "far in e>:cess" of 

the requirements of the Act, and charged it with having completely 

exclqded "developmental interests ll (Heatherly, 1981.: 345) • The 

report recommended that the new President and Secretary of the 

Interdor "make an example of OSM and its regulatory excesses and 

to place high priority on an early transition to a State lead 
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concept." It called for a review of the agency"s "onerous 

reclamation regulations, an i mmedi ate revi ew of other rL11 esl! and 

suggested: 

Abridgement of civil rights through warrantless search, 

excessive, punitive, and inconsistently applied in-field 

fines, and restrictive blasting and bonding requirements 

represent just a few of the areas of concerp. 

Additionally, the new administration was urged to reduce the OSM"s 

enforcement staff, to cut the agency"s budget, and to replace 

"cLlrrent OSM senior staff and regional directors with 

professionals more attuned to a rational program ll of reclamation. 

Changes in both the Act and OSM"s regulations were urged, the 

latter 1:0 include a "cost analysis to identify rules which 

Llnnecessarily burden domestic coal development. II Finally, the 

Heritage Foundation recommended that the new leadership in 

Interior, in pursuit of thes2 objectives, should permit the states 

to IIplay a major role" (Heatherly, 1981: 346-47). 

Less than one month after his inauguration, the new President 

established in the White House a Task Force on Regulatory Relief. 

The E~·: ecuti ve Order establ i shi ng the Task Force requi res: (1) 

federal agencies to IIchoose the least burdensome regulations,1I (2) 

agencies to IIperform regulatory impact analysis of their major 

proposals and of especially burdensome regulations now on the 

books, II (3) The OMB, under the direction of the Task Force, to 

review IIthese analyses and to make comments on them," (4) Task 

Force to resolve any disagreements between itsel~ and OMB, and (5) 
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the Task Force to lIengage in a broad-scale program of developing 

legislation in response to needs for reform in the underlying 

statL;tes ll (Off ice of the Vi ce Presi dent, News Release, February 

17, 1981). 

In pursuit of its objectives, the Task Force has had little 

~!C§£t influence on the operations of the Office of Surface 

Mining. An exception occurred during the first few months of the 

Reagan presidency when it announced the withdrawal of several 

regulations which had been issued late in the Carter 

administration but had not yet been implemented (Office of the 

Vice President, News Release, March 25, 1981>. The significance 

of the Task Force lies primarily in its symbolic role as a 

reminder of the movement for regulatory relief and its functional 

role as an arbiter of regulations for which the cost-benefits are 

in doubt. 

President Reagan"s appointment to be Secretary of the 

Interior was James Watt, a westerner and Interior official during 

an earlier administration. 
',.' . who had strong developmental biases. 

Prior to his selection as Secretary of Interior, Mr. Watt was a 

founder of and attorney for the Mountain States Legal Foundation, 

a Denver-based conservative, IIpublic-interest ll law firm. His law 

firm had opposed the OSM and environmentalist groups in appellate 

litigation. The new Secreta~y was a strident, outspoken critic of 

environmentalists and of governmental policies which reflected 

their views. Moreover, he openly expressed sympathy for the 

IISagebrLlsh Rebellion, II a western-based movement of state/local 
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officials and landowners who had attacked what they saw as an 

intrusive, heavy-handed federal presence in I:their~' region of the 

u.s. 

Watt's appointment touched off a storm of protest from the 

eastern media and environmentalist and citizens' groups around the 

country. Editorials criticized the President's choice for 

Secretary of the Interior and Mr. Watt's record in particular. 

Editorial cartoonists sketched him as a rapacious despoiler of the 

nation's natural resources. He generally was depicted as being 

unreasonably in favor of developmental ism, at the sake of even the 

most enlightened environmental protections. The s~cretary-

designate made little or no effort to dampen this wave of 

opposition; his public statements indicated that he shared 

completely the new administration's emphasis on curbing 

environmental protection agencies and controls, and the federal 

government generally. In Senate confirmation hearings (January 7-

8, 1981), Watt's fitness to be Interior Secretary was attacked by 

many witnesses, even as he was supported by western politicians 

and representatives of western developmental interests cu. S. 

Congress, Senate, 1981). Despite opposition, the Energy and 

Natural Resources Committee recommended confirmation of Mr. Watt's 

appointment, and the full Senate voted accordingly. 

THE OFFICE OF SURFACE MINING 

The Office of Surface Mining was attacked during the 

Presidential election campaign and was singled out for particular 

criticism during the transition period. After the election, some 

OSM personnel, as if anticipating the forthcoming IIchange of 
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direction, II began to modify many of their actions which 

conceivably may have antagonized the incoming leadership. One of 

the most visible signs of this spontaneous pulling back from a 

stl~i ngent regulatory stance is evident in statistics on 

inspection and enforcement. As Table 8-3 shows, both the o.ldill!;;H~!: 

of inspections and the the !:~t§ of issuance of NOVs and COs 

declined rather precipitously after Ronald Reagan's election. 

This decline in I&E activities is explained partly by the fact 

that a few states had acquired regulatory primacy and partly by 

cut-backs and demoralization in the inspector force. But a major 

reason, apparently, was a spontaneous attempt by I&E personnel to 

reduce their potential vulnerability to charges of being overly 

zealous. 

Almost within hours of Ronald Reagan's inauguraticn, James 

Watt held a mass meeting with Interior employees to alert them to 

the new direction for Interior agencies. Uncompromisingly, he 

informed them that lithe American people" had given a mandate for 

change. Those who felt they could not work for such change were 

invited to search for other employment. As is customary, OSM's 

political appointees -- among them the agency director -- resigned 

and the Secretary appointed a career civil servant from the USGS 

to serve as acting director. Several months elapsed before the 

top leadership positions in the agency were filled. During the 

interim period, environmentalists charged that the policies and 

day-to-day direction of the PSM was conducted by personnel in the 

Department of Interior committed to the new secretary's views, who 

251 



9 fJ1 

Jl ! 

~ 
.. ' 

i. 
I . 

f" I 
I, 

~--

[ 
a .. -." 
I] 

a: 

[.
" 

r 
1 

[ 

i 

~.rr. ' U 

also had helped write the Heritage Foundation critique of the 

agency. 

Later, individuals from two of the states which had resisted 

the agency's efforts most vigorously were named to the two top 

positions in the OSM. (The two states, Indiana and Virginia, had 

joined in a maj6r consitutional challenge to the Act.) These 

appointments created concern among OSM personnel and 

environmentalists about the agency's potential for evenhandedness. 

In Senate hearings held to consider his fitness for the position, 

the OSM director-designate made it clear that he shared the new 

administration's view of "the new federalism." 

Gentlemen, I will bring to this job a critically needed 

understanding of State government and an appreciation 

for all sensitivity to the State's point of view 

I would sepk to eliminate the divisive, adversarial 

relationships that have built up and bring the States 

into a full partnership in the administration of the 

program. 

I reject, categorically, any suggestion that the 

St~tes cannot do the job, or somehow cannot be trusted 

to do the job. I have met many of the State leaders, 

and I assure you that they have the resources and the 

ability, and stand ready to assume their share of the 

responsibility (U.S. Congress, Senate, 1981: 34). 

Remarks such as this caused concern among those who doubted 

the states' willingness to regUlate surface mining, and their 

concerns were only intensified by questions raised in a related 

ir.cident. The director-designate, a former state legislator, was 
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accused of having purchased land in his native state, in a 

"sweetheart deal," from two large coal producers (U.S. Congress, 

Senate, 1981). The committee, apparently satisfied that the 

nominee had not received preferential treatment in the purchase, 

approved him to be the new director of the Office of Surface 

Mining. 

Persons we interviewed who were still in the agency during 

the first months of the new administration report that relations 

between new appointees and older employees often were strained. 

The newcomers did not confide any of their plans to the latter and 

indicated, in various ways, that they could not be trusted. Many 

persons felt as though the agency, internally, contained two 

distinct alignments of personnel, and while the two groups tried 

to work harmoniously and productively, the level of distrust was 

difficult to overcome. 

The formerly-held monthly Washington meetings between HQ 

executives and the regional directors were discontinued. Regional 

managers were left in a state of uncertainty while Interior 

officials and the newly-appointed HQ executives made decisions 

about the future of the agency. In May 1981 the regional 

directors were called to Washington and informed that the entire 

agency would be reorganized; there would be no regional offices 

~~d. therefore, no need for regional directors. ;,.) . 

On May 20, 1981, Secretary Watt signed an order 
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directing a reorganization of the Office of Surface Mining. 

Outlines of the planned reorganization were disseminated to the 

OSM employees by the acting direetor on June 12, 1981 (OSM~ 1981). 

The reorganization plan called for the elimination of regional 

offices, and their replacement with fourteen "State Offices, 

supported by six Field Offices and two Technical Service Centers." 

State offices would be located in the major coal-producing states. 

An eastern technical service center would be located in 

Pittsburgh; a comparable western center would be located in 

Casper~ Wyoming (later shifted, under Congressional pressure, to 

Denver) . Headquarters also would be reorganized. The five 

original assistant directors were to be replaced with only three 

(see Figure 10-1). Overall, there would be a sharp reduction in 

the number of OSM personnel, with major cuts occurring in the 

inspection and enforcement program. On July 15, 1981, the 

agency~s new acting director (who subsequently became the deputy 

director> announced more details of the planned reorganization 

(OSM, 1981a; 1981b; 1981c). The following day, July 16, the House 

Subcommittee on Energy and the Environment of the Committee on 

Interior and Insular Affairs held oversight hearings on the 

proposed reorganization. 

Judging from the tone of questions, Subcommittee members held 

conflicting views of Interior~s motives for reorganization, the 

proposed new structure for the OSM, and its likely impact on coal 

mining and regulation. Speaking to Secretary Watt, Subcommittee 

chairman Representative Morris Udall expressed the concerns of 

some members and also of the environmentalist community. 

When you were nominated, .•• a~~iety was expressed in 
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many 

many quarters about the fate of th 
, e great 

of enVironmental 
law enacted over th I 

east 

cornerstones 

You responded to 
these Cbncerns with 

decades. 

Many assurances . 
people -- and I ' 

- Include mV~elf 
st t . - -- fOund a ements consol' 

lng, but w f 
e eared Io'Jhat 

within the COLlld be 
strict letter of th~_ 

l~w to d LIn ermine 

. . 
these 

done 

destroy the and intent and 
the effect 

law, through 
of 

administrative action 
or inaction. 

My , , 
Inltial examination 

of the reorganization 
for OSM gi proposal 

ves new substance 
carry to those fears. 

out this plan If YOLI 
, SLlrl?~ IAJe~ll still have a 

mining law Strl'p on the bOOks 

law that is effectively 
[butJ we may not have a 

enforced by eith 
the Federal er the States or 

Government (U S C 
The " ongress, HOLlse 1981: 7). 

Secretary , 
aSsured the Subcommittee 

critics of hI'S that, despite h 
I eadershi p had w at 

pI charged, the 
an was undertaken p' , reorganization 

' rImarlly to ' 
Improve OSM~s 

save money; it effiCiency, 
was not proposed in 

and to 
order personnel to 

agency PLlni sh or to render 
aggressive , the agency incapable of a 

stringent sserting an 
regulatory presence or of 

OVersight of exercising 
state S regulatory 

• ecretary tOok the performance. 
opportunity, 

Subcommittee as did some members of 
, to criticize the earlier OSF the 

sUPPOsed mistakes. More' ~ leadership for its 

l'S ' I mportant I y, however _, he ' 
sue which divided those h ' Identified the 

w 0 criticized from 
the planned those Who 

reorganization: supported 

effective 

The 

I 
I 

regLll ati on WOuld 
the fear that 

SLlrface mining 
revert to pre-1978 

acqUired primacy. Conditions once the states 
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We do not accept the idea that the states cannot be 

trusted with primacy. Because a State may have had a 

poor record of enforcement does not now mean that they 

cannot be effective. Because a State in the past may 

have succumbed to alleged industry pressures does not 

mean the the State will now allow industry to get by 

with the same environmental abuses that occurred before 

passage of the act. To take a contrary position is an 

insult to the Governors and the State legislatures of 

America (U.S. Congress, House, 1981: 12). 

He suggested that by establishing state liaison offices, "the new 

organization will be much more responsive to, and closely in step 

with the reclamation practices and other needs of every coal-

produci ng regi on" (U. S. Congress, House, 1981.: 13). 

F~gure 10-1 depicts graphically the new organizational 

structure of the Office of Surface Mining. By Aug List 1982, the 

new structure was operational. 

The other half of Secretary Watt~s agenda for the OSM was 

regulatory reform. Not surprisingly, therefore, ear I yin 1981, 

OSM's actjng director launched an effort to rewrite many of the 

agency's permanent program regulations. The task was entrusted to 

a small group of trusted individuals, but little came of it. The 

movement to provide "regulatory relief" did not begin in earnest 

until mid- to late 1981. 

OSM"s new leadership developed a SCHEDULE FOR REGULATORY 

REFORM (OSM, 1981) • The schedule was designed to accomplish six 
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objectives: 

1) "Remove e~·:cessive Federal regulations.:r 

2) "Return control of surface coal mining and 

recl amati on regLl1 ati on to the States." 

3) "Provide cost effective regulation." 

4) "Provide minimum regulatory authority involvement in 

the development and design of mining operations. II 

5) II Ass'.lre conti nui ty of State program regulation 

necessary to maintain coal productivity_II 

6) "Provide technical guidance and leadership to the 

States. II 

The SCHEDULE indicated that "immediate steps are being taken to 

remove excessively burdensome regulations and prepare a draft of 

revisions to all Federal regulations for surface coal mining and 

reclamation." 

The report discussed two alternative approaches to 

achievement of the objectives for regulatory relief: allState 

Program Approach II and a IIFederal Program Approach." Under the 

first alternative, agency resources would be focused on working 

with the states to develop acceptable state programs, as 

amendments were made in state programs already approved by the 

previous OSM administration. Under the latter alt~rnative9 
',I • 

OSM 

resources would be focused on development of \':' 
an aoministrative 

record to support revisions of the Federal regulations. Work on 

state programs would begin after revisions to the Federal 

regulations were complete. For a variety of reasons, leadership 

in the Department of Interior opted for the first alternative 
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in the short run -- to be followed by a wide-ranging revision of 

the federal regulations. 

One of the first steps in this process was a move to amend 

the state window provision of the permanent program regulations. 

By doing so, the new Interior and OSM leadership intended to give 

the states greater latitude to tailor their regulatory programs to 

local problems and conditions. In Apr-il 1981, a noti ce ~.,as 

published in the FEDERAL REGISTER (46 FR 22399-22400) announcing 

the availability of a draft proposed revision of the state window 

regulation and inviting comments on it. Oli July 1, 1981 the OSM 

published a proposed new state window regulation (46 FEDERAL 

REGISTER 34348-34351) intended to give the states more flexibility 

in development of regulations for surface coal mining within their 

~~ borders. After two 

--l---------'~ 1 osed on Sept emb er 23~, 

extensions, the public comment period was 

1981 and the final rule was published 

I 
I 
I 
I 
I 

on 

October 28, 1981 (46 FEDERAL REGISTER 53376-53384). 

The former state window (section 730.13 -- see chapter 6) was 

deleted in its entirety. The major substantive change was made in 

section 730.5. The original and revised wording are reproduced 

here: 

As used in this Subchapter unless otherwise 

(a) With regard to the Act, the State laws and 

regulations are no less stringent than, meet the minimum 

requirements of and include all applicable provisions of 

the Act. 

(b) With regard to the Secret~ry's regulations, the 

State laws and regulations are no less stringent than 
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and meet the applicable provisions of the regulations of 

this Chapter. 

In th',\~. "new" state "'1' ndow,- t' ~~- C' (b) d a ~, seC_lon !~u.~ rea s: 

Cb) With regard to the Secretary's regulations, the 

State laws and regulations are no less effective than 

the Secretary's regulations in meeting the requirements 

of the Act. 

As can be seen, the revised state window regulation explicitly 

replaced 'the requirement that state reg'_tlations be "no less 

stringent than" the federal regulations with the requirement that 

they be "no less effective than" the latter. 

Predictably, environmentalists charged that this change 

amounted to an emasculation of the state window. Regardless of 

the validity of that contention, the revision served as an 

important symbolic signal to the states that the new 

':ldmi ni strati on intended to change regul atory di recti ons and to 

assist them to acquire primacy. 

Since 1981 and continuing to the present, the OSM has been 

engaged in an extensive revision of numerous portions of the 

permanent program. Driginally, it was thought that the rewrite 

project could be accomplished quickly, but delays developed at 

numerous p01'nts. A maJ'or rea f th' , • son or 1S 1S an operational 

contradiction between the new leadership's twin objectives of 

reorganization and regulatory reform. HQ executives moved quickly 

to reduce the agency's number of employees, and to close or 

relocate offices. In the process, skilled technical personnel 

were encouraged to leave the agency. oth~rs left voluntarily as 
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morale began to erode. Consequently, the OSM lost many of the 

technical personnel it needed to revise regulations. Al so, the 

new HQ personnel did not appreciate the legal obstacles to rapid, 

wholesale changes in regulations. Finally, environmentalist and 

public-interest groups have challenged the regulatory relief 

effort in appellate litigation. The overall direction of the 

effort seems clear, however. The new administration is determined 

to give the states "what they want. II 

With the exception of one area of the program collection 

of civil fines and AML payments -- the new OSM leadership 

generally has adopted a conciliatory approach to inspection and 

enforcement. Although a change in this direction had been 

anticipated at the field level following the Presidential 

election, the agency~s executives and Interior officials now made 

it unmistakably clear that they wanted a diminished federal 

regulatory effort. They realized, however, that it would be 

hazardous to mandate changes too explicitly. 

For 

[TJo have made any major policy changes [in I&EJ would 

not have been worth the political risk and the poli~ical 

consequences You could have gone out and said 

IIhey, don~t i SSLle any more NOVs~" but the Act 

specifically says you have to. So I think our approach 

has been • • the trickle down effect. 

e~<ampl e, almost immediately aft,.er the change of 

administrations, OSM~s acting director instituted a new policy on 

the handling and distribution of cessation orders (Le., orders 
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issued by field inspectors to cease all mining): 

We haven~t changed or, put out a policy any different 

than the previous administration has in I&E. ENcept 

we've asked that where a cessation order is issued that 

the supervisor or the inspector should verify that 

cessation order to be sure that it's right. And that a 

copy of that be sent to Washington. 

Another incident which apparently had the same effect 

occurred at appro~d matel y the same ti me. On April 21, 1981, soon 

after the change in administration, the new Associate Solicitor 

for surface mining sent a memorandum to all the field solicitors. 

They were informed of the solicitor-designate~s new policy on 

various types of OSM-initiated litigation. Generally, the field 

solicitors were told that future cases of litigation would require 

approval from the Washington Solicitor~s office, and instructions 

were given on the procedure to follow in requesting permission in 

such cases. 

In those instances in which you determine that 

circumstances merit the initiation of litigation, the 

appeal of adverse decisions, or the interyention of the 

Department, you should prepare a memorandum recommending 

the action you deem appropriate. The memorandum should 

contain a f~ctual statement, a discussion of the 

relevant law, an indication of thp- efforts made to reach 

voluntary settlement of the dispute and their result, 

and your recommendation. The memorandum should be 

accompanied the OSM Regional Director~s 

recommendation of appeal and, where appropriate, c~pies 
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of prior administrative and court decisions. 

The memo left little doubt that the new Solicitor was 

unsympathetic toward use of litigation, preferring instead to 

employ efforts at "voluntary settlement." 

This interpretation was strengthened by other sections of the 

memo: 

I ask that you urge your staff attorneys to settle civil 

penalty collection cases without resort to litigation 

whereever possible. This may require some additional 

efforts and flexibility, but voluntary settlement in 

these cases is clearly preferable to protracted 

litigation brought to compel payment of the debt. Where 

voluntary settlement cannot be reached, I ask that you 

examine the underlying ~ll§g§~ violation to determine 

whether it conflicts wi~h the Secretary~s goals of 

decreasing regulatory restraints on productivity or 

deferring to State decision-making in local matters. 

Where such conflicts are perceived, you should recommend 

that OSM vacate the underlying enforcement action and 

the consequent penalty (emphasis added). 

Less important than the author~s use of the term "alleged ll to 

refer to vi 01 ati ons for whi ch fines al ready had been r"ssessed \o'las 

the unmistakable signal contained in the memo, a signal that, 

henceforth~ stringent enforcement would not be the preferred 

method of enforcement. 

Headquarters executives were happy with the results of their 

low-k~y efforts to produce a change in~T~E fieid performance: 
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I think it~s worked pretty 11 we , . I haven~t been 

displeased with the OSM inspectors at all. I think 

that they~ve been responsive to their perceptions of 

what this administration wants. They~ve been much more 

responsive to the needs of the states and have taken 

different attitude than they did before. 

a 

Late in 1981, the new OSM leadership moved one more step to 

dampen the stringency of the I&E program when it began to revise 

the I&E permanent program regulations. The revised 

regulations were made less stringent in several respects. 

STATES~ RESPONSES 

True to its promises, the new agency leadership worked 
closely with the states in the process of regulatory reform and 

the push for primacy. Both individually and through 

organizations, such as the Interstate Mining Compact Commission, 

the states have had numerous meetings with the new OSM leadership 

and have been consulted on many aspects f o agency operations. The 

revision of regulations has reflected many state concerns and 

opinions. In turn, the states, for the most part, have responded 

with almost effusiv~ public praise for the OSM. 

Still, there are strains and problems in the OSM-states 

relationship. Some states simply have resisted efforts by the new 

OSM personnel to establish and implement even a minimally 

effective regulatory program. Others have continued to engage in 

collusive actions with coal operators to evade the spirit, if not 

the intent, of the SMCRA and the interim program regulations. In 
short, the new OSM sxecutives have learned that some states are 
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unyielding in their one-sided demand for regulatory flexibility, 

in part because they realize that the Reagan administration, owing 

to its ideological biases, will be reluctant to compel compliance 

with stringent f~~~c~! oversight. 

State reactions to the OSM and its regulatory programs varied 

substantially during 1980-82. While few if any states supported 

the OSM publicly, the nature and intensity of .their opposition 

took different forms. Generally, states west of the Mississippi 

River were less oppositional and worked more diligently with the 

agency to develop satisfactory regulatory programs and acquire 

primacy. On the other hand, many states in the midwest and in 

Appalachia delayed at every step and took advantage of many 

opportunities to stall the movem.nt toward primacy. Seven states, 

all east of the Mississippi River, took advantage of a section of 

the Act [503. Cd)] to stall the move toward primacy under the 

Carter administration. In each of the seven states, state court 

issued injunctions whi~h prohibited the state from 

submitting primacy IIpackages. 1I Hopeful that the new OSM 

leadership would be less demanding, some states -- primarily in 

the east weakened programs submitted earlier (and rejected by 

OSI"l) • 

I think, for example, [names a stateJ recently submitted 

a permanent program [withJ a lot of the problems that 

had been worked on for the last two or three years. 

And fhey just sort of ignored some of the solutions that 

had been arrived at, for example, and tried to submit 

with [some provisions] that are not consistent with 95-

87, less stringent. Trying to slip things by, by 
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burying them in the program, that an open, good faith 

effort might not have attempted to do. 

At one extreme was Texas, where surface coal minl'ng l'S a very 
recent occurrence and where approximately one dozen active mines 
are producing coal.; Te"as vi .... tL 11 . 

" I la y COPl ed the OSM's permanent 

regulatory program and was the first state to acquire primacy. At 
the other extreme were Indiana and Virginia which, among other 
tactics, 

But in 
addition 

mounted court challenges to the federal program. 

to a general opposition to the SMCRA-mandated process, 
some states and their coal operators developed more imaginative 
strategies to resist it. A sUbstantial number of incidents in 

which the states either have balked or simply resisted federal 

regulations could be mentioned', . we reVlew only two of them: 

Virginia and Illinois. 

_
V_ir_9._i_n_ic_B_: H~LII Ro~ds ~ d th T A 

-~-- --~-- ~Q- --~ -~Q=_£C~ Sll§ffiQtigQ 

Whether deserved or not, Virginia was seen by early federal 

regulators the state having the worst record in surface coal 
mining regUlation. Certainly, a variety of evidence can be 

mustered 

Sl'lCRA and 

to demonstrate that Virginia has resisted fiercely 

the Office of Surface Mining. One of the 

the 

major 
consitutional challenges ~o the Act originated there, and the 
state intervened on the side of the plaintiffs. More important 
for present purposes, 

the appellate courts; 

Virginia did not confine its opposition to 

it either encouraged or looked the other 

way while coal operators engaged in more imaginative attacks on 
the federal interim program. Evasionary use of the two-acre 

e~·:emptVon rLlle is one e>:ample. 
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Section 528. (2) of the Act exempts those who mine two acres 

or less from the requirement to meet the performance standards of 

the Act and the interim regulatory program. By inclusion of this 

provision, Congress meant to prevent the extensive regulatory 

requirements from falling on individuals or firms whose coal 

mining was "incidental" to their normal economic pLlrsLlits. Even 

before the change in OSM leadership, however, Virginia coal 

operators devised a ploy to use the two-acre exemption to 

circumvent the federal program. Two distinct, though interrelated 

practices were employed. 

Typically, a large mining company which owns extensive coal 

leases contracted with a number of smaller companies to mine two-

acre tracts of the larger company's coal. In some cases the 

larger company even leased mining equipment to their smaller 

part.ners. The subcontractors were required to sell their mined 

coal exclusively to the larger firm, and to use that firm's 

tipple(s). Many mines using this loophole also engaged in another 

ploy to defeat the federal regulatory program. They deeded their 

haul roads to the counties as "public roads." Use of these two 

loopholes 

was exacerbated by passage of two pieces of legislation, 

in 1979, by the Virginia General Assembly. The first 

was a bill which removed mines of two acres from 

regulation by the state; until then, the state had 

regulated all surface mines in Virginia, regardless of 

size. The second was a bill which allowed coal 

compamies to "deed" their haul roads to COLtnty 
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governments, thereby removing those roads from 

regulation by state or federal agencies, and their 

owners from all responsibility for proper construction 

or maintenance, and, at the same time, redLlci ng the 

total acreage of many mine sites to under two acres 

(U.S. Congress, House, 1981: 241). 

Working with coal operators, the state of Virginia was willing to 

defeat the intent of mining regulations. Statistics provided to an 

environmentalist group by the state of Virginia indicated that as 

of June 1981 there were 1,083 two-acre mine sites in the state. 

Of these, 926 were unpermitted (therefore, not required to meet 

any reclamation standards) and 157 were permitted voluntarily. 

There had been no reclamation on 783 of the sites (U.S. Congress, 

House, 1981: 255). 

The major environmental threats posed by strip mining are 

different for the three American coal fields. In Appalachia, it 

is control of erosion and sedimentation. In the west, it is 

protection of alluvial valley floors. In the midwest, it is 

protection of prime farmlands. As with the first two, the Act 

contains speci al protection measures for these important 

~gricultural areas, large portions of which are found in central 

and southern Illinois. 

Section' 510. Cd) of the Act requires that permits to mine on 

prime farmland after August 3, 1977 may be approved only if the 

regul~tory authority finds in writing that the permit applicant 

has the "technol ogi cal capabi 1 i ty to restore such mi ned al~ea, 
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within a ~easonable time, to equivalent o~ highe~ levels of yield 

as non-mined p~ime fa~mland in the surrounding area." However, 

the Act also contains a provision for "grandfathering" prime 

fa~ml.:mds. In othe~ wo~ds, a mine ope~ato~ need not meet the 

special p~ime fa~mlands requirements if he can demonst~ate that 

his pe~mit application is a revision o~ a renewal of a permit 

app~oved p~ior to August 3, 1977. In addition, the operator must 

demonst~ate that the a~ea to be mined is contiguous to a~eas mined 

ea~lier as part of the original permit (30 CFR 716.7). Unless 

pe~mit app 1ca lons Q = I , t' are gr_~ndf~thered by the ~egulatcry autho~ity, 

ope~ato~s must ~esto~e the mined prime fa~mland to 100 percent of 

its o~iginal productivity. 

C~itics claimed that the Land Reclamation Division of the 

III i noi s Department of Mines and Minerals unjustifiably 

g~andfathe~ed several pe~mit ~enewals for mines in central 

Illinois (U.S. Congress, House, 1981: 56-66). In one of the cases 

d th apeB to be ml'ned was located in anoth§r county, and ci te, e new ,;u '" 

seve~al miles away f~om the p~eviously mined a~ea. By granting a 

grandfathe~ exemption f~om the fede~al inte~im p~ogram, the 

pe~mitee was ~equi~ed only to meet state standards for 

t f ml'ned fa·mland, a standard less stringent than the p~odL\cti vi yo. 

100%-of-p~evious-p~oductivity federal ~equirement. The c~itics 

charged that actions such as this, along with the fact that the 

state of Illinois joined in a cou~t challenge to the Act, 

demonst~ated that it was unable or u~willing to develop and 

enfo~ce st~ingent st~ip mining ~egul~cions. 

No one appeared to speak in defense of Virginia~s use of the 

two-acre S'}( empt ion, but Illinois~ reco~d was defended by the 
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supervisor of its Land Reclamation Division. 
Gene~ally, he 

disputed the interp~etation provided ea~lie~ by Illinois citizens. 

He then went on to p~aise the new OSM leade~ship fQ~ Wo~king 

coope~atively with the states in their ~egulato~y ~efD~m effo~ts. 

Fu~the~, he used the oppo~tunity to sound the often-hea~d call fo~ 

state-level, flexible, site-specific ~egulations: 

I want to stress that ip the states, and particularly in 

III inoi s, the~e has been, and will continue to be, high 

quality reclamation even afte~ the regUlations are 

redrafted. However, the best reclamation for cropland 

will vary on a site-by-site basis, and states should 
have the flexibility to require various forms of 

~eclamation with a view towa~ds what types of soil and 

mining methods a~e going to be employ&d in each given 

case. The states a~e familiar with the techniques for 

high quality reclamation, and flexibility would allow 

states to match the best technique to each site cu. S. 

Congress, House, 1981: 270-71}. 

THE COAL INDUSTRIES 

Throughout the battle over, fi~st the SMCRA and later the 

regulations, large and small coal producers were united in efforts 

to forestall federal controls. They sounded some of the same 

themes in their attacks on the proposed legislation, 
~egulations, 

and the Office of Surface Mining. True, the small p~oducers were 

more strident in their efforts and t~uculent in OPposition, but 

the la~ger producers did not appear unhappy with this. As one of 

our ~espondents suggested, large produce~s we~e more than happy to 
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see their smaller counterparts "out front, leading the charge, and 

throwing their bodies on the barbed wire; then they [large 

producers] can crawl over top of them." 

Despite their obvious unity in wanting little or no federal 

controls, the most immediate and pressing objectives of large and 

small coal producers were quite different. Large producers have 

in-house technical and legal staffs that enable them to prepare 

permit applications with an ease and efficiency beyond most small 

producers who must hire outside consultants for the same purposes. 

For the economically marginal small producer, large increases in 

permiting costs threaten the very continuation of operation. 

Blasting regulations are less bothersome to large producers 

because they can employ trained blasters and also because many of 

their mines are located in unpopulated areas where restrictive 

blasting regulations do not apply. Fi naIl y, inspection and 

enforcement actions never were a symbolic issue for large 

producers to nearly the same degree that they were f~r small 

producers. (Obvious reasons for this incl~de fewer violations in 

areas where large mines are locatea and penalties which represent 

no economic.threat to larg~ producers.) Given these differences 

in their objec~ives and concern~, it was to be expected that 

fissures wo~ld appea~ in th~ union of large and small coal 

producers. The fissure began to emerge clearly after the change 

in OSM"s :9adership. 

Smc:,~. 1 , economically-marginal coal producers very much wanted 

t~ see the OSM destroyed root and branch so that never again would 
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it be a threat to them and their operations. They were prepared 

to see and wanted drastic, sweeping changes in the federal 

regulations in order to render them meaningless. They had little 

to lose by such a development since the combination of higher 

permitting, bonding and reclamation costs, combined with a 

slumping coal market, had pushed many of them to the point of 

insolvency. 

Just as they supported the organizational emasculation of the 

OSM, they also supported changes in the regulatory standards the 

states would be required to meet in their own programs (i.e., the 

state window). Remembering how they had mined in former times, 

they hoped that once the regulatory task was returned to the 

states, the small coal producers once again would flollrish. 

[The new Interior and OSM leadership] got in trouble, 

because they raised expectations. I mean, if YOll talk 

to the man on the street now, you talk to the average 

member of the industry, they all think James Watt is 

going to take care of all their problems. Not all of 

them. Obvi OllSI y, not all. But that is a common 

perspective I hear that, that Watt is sort of 

looked upon, somewhat, as a savior, I suppose. 

Wisely, however, the smaller coal producers have hedged their 

bets. Understandabl y perhaps, they have pressed for sllbstan:ti al 

modifications in the Small Operators' Assistance Program. First, 

they have pushe!:l'-ror a redefinition of "small operator" so that 

companies whi~h mine a ~arger volume of coal each year would be 

eligible for assistance. Second, they have pressed for an 
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increase in the i~~§§ Qf ~§§i§i~D~§ given to small operators under 

the program. On the whole, then, small coal producers have pushed 

for severe reductions in regulatory requirements and easier access 

to public monies provided by the SOAP program. 

b~!:.g§ E!:QQ!d£§!:§ 

When it became apparent to large coal producers that an 

increased regulatory oversight was unavoidable, their objectives 

shifted from defeat of regulatory legislation to construction of a 

regulatory program consistent with their economic interests. For 

the most part, this meant a program which maximized their 

operating flexibility. They strongly favored and pushed to 

achieve a program emphasizing performance as opposed to design 

standards. Because they employed technical experts in many areas 

related to mining, they had little to lose by pressing for a non-

legalistic but highly technocratic regulatory process. Again and 

again, in contacts with the OSM they asked for flexibility in 

regulations. They did not oppose requirements that reclamation 

structures and processes be designed by "registered" professionals 

( e. g _ , en gin eer s) • In taking this position, they were quite at 

odds with their smaller coal producing brethern. Large coal was 

more willing to live with the regulations so long as the means of 

reaching the regulatory goals could be determined by their .own 

technical experts. 

Coupled with large coal~s desire for f 1 e}d b iii t Y in 

regulatory requirements is the need for certainty and 

predictability_ Because of their size and capital needs~ large 

coal must be able to plan for years ahead if they are to attract 
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capital and estimate profits. 

Through the cumulative concessions won through litigation, 

and a gradual softening in the regulatory stance shown by the 

initial OSM leadership, large coal producers, by late 1980, were 

seeing the evolution of a re?~latory program more to their liking. 

Certainly they welcomed the new leadership at the Office of 

Surface Mining and were hopeful of further modifications of the 

federal and state programs. They became increasingly concerned, 

however, by the actions of OSM's interim leadership. 

[T]here was quite a period of time before the Director's 

confirmation finally came down. And it kind of left the 

OSM [with] a little bit of a leadership vacuum, as to 

where it was really going. And the signals coming out 

of OSM at that point in time were not all that £l§~!:. 

You could read them a lot of different ways, but t.hat 

didn't necessarily mean that's how it ultimately would 

go. And this, as it turned out, was DQi the way that it 

ultimately went. Some temporary people were in there 

[and they thought] "well, whatever is in [the 

regulations], let's start throwing it out," you know. 

(Laughs). Instead of sorting through the papers to make 

sure of it all, "well, we'll throw this out, but we 

won~t throw that out. We keep this," and so on down the 

line. IIWe only need half of this page," and so on. 

Down the line, you know, IIjust throw the whole thing 

OLlt. II 

You didn't want that? 

A. : Well, I . • want a program that will survive a 
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change of administration. I think what the industry 

needs more than anything else, they need some 

predictability. Of what their obligations are, and what 

the regulations are gonna be. 

As these comments suggest, some coal producers were concerned by 

signs that Interior executives would move rapidly to decimate 

program. 

the 

They feared that such changes would only create a backlash 

and, with a change in Presidential administrations, another 

wholesale change in the r I t egu a ory programs to which they are 

subjected. They neither wanted a return to the days of "shoot 

and shove" mining nor drastic, rapid changes in the regulations. 

The first posed the danger of political uncertainty 

opposition to strip mining intensified and the second 

if citizen 

posed the 

threat of economic uncertainty. This long range view was not 

widely shared among small coal producers. 

ENVIRONMENTALISTS AND CITIZENS' GROUPS 

Under the Carter administration, citizens~ and envi r :m-

mentalist~ groups had access to personnel at various levels of 

the Department of the Interior. Moreover, they usually could 

count on 

concernsa 

receiving a sympathetic hearing when they raised their 

c Thiscombi)C";ati on of access and a sym,:;atheti c hearing 

helps to account for the high degree of th' t en USlasm hey displayed 

when the OSM was developed and began to implement the interim 

program a 

The5e has been a 180 degree shift in relations between 

and the OSM since the change in Presidential administrations. 
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they claim that some personnel in higher levels of Interior simply 

refuse to meet with them, and others are hostile and unsympathetic 

toward them. Relations between the agency and the 

environmentalist community have grown increasingly adversarial. 

Environmenalists generally fear that the new administr-ation 

is tryi ng "to gut the program" and so deci mate the agency tha't: it 

becomes totally incapable of maintaining a credible regulatory 

postLlre. The most optimistic among them believes the Act itself 

is so stringent that these efforts ultimately cannot succeed; the 

more pessimistic almost despair at the consequences of returning 

responsibility for regulation to the states. Many believe that 

"it is too early to tell what will happen," and they have not 

given up their efforts to maintain a strong federal program. 

Environment organizations have filed numerous suits against the 

OSM, charging it with violations of statutes and regulations in 

its efforts to rewrite the permanent program regulations. Again, 

some seem to feel these efforts can greatly retard the pace of 

reform" , others seem more pessimistic abou ... the 

prospects for significant impact. 

THE NATURE OF OVERSIGHT 

Recently the OSM released an outline of its plans for 

conducting oversight of state performance under the permanent 

regulatory program (OSM, 1982) • Working with 

consultants, the agency determined a sampling ratio for it= 

independent inspections of mine sites. The inspection plan will 

provide 951. confidence intervals. In this, as in other aspects of 

the oversight plan, the aQency will work closely with the states 
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so that the relationship will not be seen as an adversarial one. 

Inasmuch as the plan has not been implemented, there is no 

indication yet of how it will work. Agency executives -- and the 

states~ for the most part -- seem enthusiastic about it and scoff 

at charges that it will accomplish little. Among this group of 

skeptics is a former OSM regional manager, who offered these 

opinions: 

The state Eliaison] offices are a §Q2. That~s all 

they~re gonna be. I see that happening, £l§scl~. Your 

OSM power -- policy~s gonna be made in Washington. 

EQ~§c:§ gonna be retained in Washington. 

Q.: How~s oversight going to work? What~s your opinion 

about that? 

A.: Well, ~course I say, we didn~t do the greatest job, 

in the sense that we kept trying to monitor Estates'] 

performance in the interim program, to call it to 

people's attention. • We were afraid of the i9§s of 

oversight in the interim program in the 

admi n i str at i oll~. 
I 

Believe me, oversight is gonna be a 

combination of liaison. and a goodwill mission, 

ki nd of a C§2c§§.§m:t.s:t.i::t§ of the secretary ina state. 

And maybe we'll do some things, if the states ask us. 

And we'll process certain 2S2§C. That's what it's gonna 

be. It's all Q::t§C. There isn't gonna be an OSM 

presence, the way we conceived it originally. 

On March 8, 1982 the House Subcommittee on Energy and the 

Environment held oversight hea~~ngs on the OBI'!' s budget for fiscal 
'\. 
\~~ 
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year 1983. Following opening remarks by Subcommittee Chairman 

Udall, and testimony by the agency's director, 

environmentalists testified in opposition to the agency's new 

policies and its projected plans for budgetary expenditures for 

the forthcoming year EU.S. Congress, House, 1982 (xeroxed)]. 

Congressman Udall summarized his reading of the current state 

of the Office of Surface Mining and its prQg~ams. He noted that 

the latter" is ina state of consi derabl e f I Ll~{ and uncertai nty, It 

that many eastern states still do not have primacy, and that the 

number of lawsuits filed by industry and citizens' groups are 

continuing. He went on to express concern about the agency's 

failure to utilize larger amounts of the AML fund (more than $681 

million in fees have been collected), the d~smissal of so many of 

the agency's technical staff at a time when they would seem to be 

needed most, and the possibility that the agency may have 

underestimated the number of inspectors it deems nece5~ary to 

conduct federal oversight. 

True to the historically-scripted nature of Congressional 

oversight hearings, the agency's director highlighted his plans 

and sought to reassure the Congressman. He noted that six states 

by that date had obtained full primacy, another eleven states had 

received conditional approval of their programs, and seven states 

whose programs previously had been disapproved were resubmitting 

programs~ the agency was hoping to complete this process by July 

1982. The agency was continuing to work closely with the states 

and planned to increase the amount of grants as assistance for the 

admi ni strati on of state pl~ograms. Along with this continued 

effort to defer to th~ states, the agency was planning to move 
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ahead with its efforts at reorganization and regulatory reform. 

The OSM director indicated that the inspector corps would be 

reduced to a permanent staff of 69, which the agency estimated 

would be adequate to carry out its oversight responsibilities. 

The size of this staff was based on a statistical sampling 

procedure and estimates of the numbers of NOVs and COs that 

federal inspectors' would issue during o~ersight. -------

Three representatives of environmentalist organizations 

offered testimony which took issue with that given by the OSM 

director. They charged that the agency was being reorganized and 

staff numbers reduced "to get OSM out of the 'hair' of the states 

and ' eyes' of the industry." The reducti on of H<E personnel and 

technical staff would render the agency incapable of performing 

oversight and assisting the states with permit reviews. They 

questioned the statistics the agency employed to develop its 

oversight sampling estimates and charged that 69 inspectors would 

not be adequate to perform oversight. Further, they complained 

that lithe reorganization of OSM has been a cal cuI ated and cal lOLlS 

attempt to demoralize and cripple the agency." In sum, they 

charged that the agency had become "more concerned about the 

health of the coal industry than th~ protection of the people most 

affected by mining." Commenting on the reorganization of the OSM, 

a former regional manager referred to it as IIbutchery." Further, 

he suggested that "it~s almost Carthaginian. They ought to pour 

salt everyplace there's been ••• an OSM office." 
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CHAPTER 11 

SOME IMPACTS OF THE OSM REGULATORY PROGRAM 

The Surface Mining Control and Reclamation Act of 1977 is 

compl e>~ statLlte, as are the regulations which implement it. Both 
the interim and permanent regulatory programs imposed stringent, 

complex regulatory requirements on those parties Who strip mine 

coal in the United States. Prior to 1977, a few states already 
had developed comprehensive regUlatory programs of their own and 
were enforcing them rigorously. 

Other states had developed sound 

"paper programs" but failed to adequately implement them. 
Still 

other states simply made little pretense of their lack of concern 
for the enVironmental and social costs of surface coal mining. 
Thus, the federal regulatory program h~d ~ deep and .., .., wide-ranging 

impact on surface mining in America. For the first time in most 
states, coal operators were required to meet stringent mining 

performance standards and to carry out rigorous, contemporaneous 
reclamation. Operators' performance was monitored by inspection 

and enforcement personnel who were mandated to issue citations for 

all violations of regulations they observed. In these respects, 

as well as others, the federal regulatory programs surpassed any 

previously in existence. 

Unfortunately, the complexity and comprehensiveness of the 

081'1 program makes it extremely difficult to isolate eHamine 
the impacts of any QU§ portion of it. As an eHample, consider the 

inspection and enforcement program. Because the federal 

program probably was more rigorOLtS t'h~n any t t .., s a e program, we 
would eHpect it to have d t bl a emons ra e effect on mining practices 
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and, ultimately, on the environment. But the demonstration of 

effects is not a simple matter. Unfortunately, between time 1 

(before the appearance of the OSM) and time 2 (after three years 

of federal enforcement) a number of variables in the regulatory 

matrix of surface mining were modified along with changes in 

inspection and enforcement. The simultaneous occurrenc~ of 

multiple "treatments" in one or a number of time series confounds 

efforts to isolate the "pLlre" impacts of changes in 

procedLlres. Further confounding the analytic problem are changes 

in the coal market, occLlrring independently of OSM and its 

Clperati ons, that also effect the numbers of mining companies as 

well as their mining and reclamation practices. 

Even though it is difficult to isolate specific of 

demonstrable programmatic impacts, global im~~£t§ assuredly can be 

e>:amined. We present a variety of data, some of it consisting 

only of opinions and field-level observations, first, to 

documen't some of the incremental costs of the OSM program and, 

second, to determine some of the impacts of the federal regulatory 

presence -- at least during the first 3-4 years of its operation. 

THE STATES 

The SMCRA was based on the recognition of the need for federal 

efforts toward improving the states' ability and resolve to 

regulate their surface mining industries. A number of mechanisms 

were incorporated in the Act to accomplish this objective. For 

e~·:ampl e, as of mid-1982, the Office of Surface Mining had 

dispensed more than $69 milliON in grants to the states to assist 

them in improving their capabilities to assume primary regulatory 
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responsibility (OSM, Telephone conversation, June 7, 1982). 

Quite simply, no one knows at present whether the states' 

regulatory performance will improve once they achieve primacy. 

There can be no doubt that there has been and probably will be 

considerable differences in the performance of individual states. 

Although the new leadership at Interior and in the OSM have ruled 

that interim program performance can not be used in evaluating 

states' applications for primacy, environmentalist groups have 

suggested that interim program performance i§ the best indicator 

of future state performance, and at least two studies of state 

performance have caused them concern. The first study (Johnson 

§t ~!~L 1980) examined inspection and enforcement by western 

states, and compared the states' performance with that of the 

Office of Surface Mining. Regrettably, the study did not examine 

the states' performance in the areas of permitting and bonding. 

The project was undertaken with two guiding assumptions. The 

first, was that "the most reliable basis for jLldgment of what [the 

states'] future performances are likely to be is how they have 

performed in the past" (Johnson @:!;. 51!, 1980: 2) • Second, the 

investigators assumed that non-discretionary, full enforcement of 

mining regulations both is possible and desirable. This second 

assumption thus becomes the standard against which actual 

enforcement performance is compared. 

To summarize briefly, the researchers selected 48 mines, 

located in five states in the OSM's region V. Official records 

were examined to analyze the performance of the OSM as well as the 

five state regulatory agencies. The records generally noted when 

inspectors had observed violations, whether citations were issued 
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State 

Colorado 

New Mexico 

North Dakota 

Utah 

Wyoming 

TABLE 11-1 

REGULATORY PERFORMANCE OF FIVE WESTERN STATES DURING THE INTERIM PROGRAM 

Number 
of Mines 

:'-, 

18 

4 

6 

10. 

10 

Complete InspectioQs 
(1979-80) 

Required Performed 

72 34 

14 14 

24 50 
~~'. 

37 2j 

34. 19 
'~> 

Violations and Notices of Violation 

Violations 
Observed 

167 

36 

49 

150 

61 

% of Violations # of NOVs 
# of NOVs Issued Issued 
Issued an NOV on Site 

102 61.7% 88 

19 52.8 15 

'9 20.4 8 

62 44.7 49 

27 44.3 27 II 

Adapted from: Johnson et a,l_. (1980). 
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for the violations, whether violations were issued in the field 

(i.e., on site) or later, whether cessation orders were issued for 

particularly serious violations, and whether and when follow-up 

inspections were made to determine if cited operators had abated 

the violations. Both for the OSM and the five states, Table 11-1 

summarizes some of the study~s findings in these areas. As can be 

seen, there was substartial variation in the states~ performances. 

The researchers concluded that: 

[TJhe state regulatory agencies of [the five statesJ 

have failed to fully enforce the Surface Mining Control 

and Rec~amation Act. Far from overzealous enforcement, 

the agencies are underregulating. In many instances 

they have not prevented the recurrence of the past 

abuses which the Act was designed to prevent 

Our analysis shows that neither the federal 

agency nor the five state agencies have made the 

required number of inspections nor taken effective 

enforcement action to correct many of the violations 

observed by inspectors at the mines (Johnson §t 51., 

1980: 4). 

The second study was conducted by the group SOCM (Save Our 

Cumberland Mountain., n.d.). The researchers did examine the 

state~s (Tennessee) permitting and bonding practices, as well as 

inspection and enforcement. The group earlier had examined 

Tennessee's regulator~performance for the period 1972-77 (SDCM, 

1978) • Both studies utilized agency records, interviews with 

agency and law enforcement personnel, and court records as the 

principal data sOLlrces. The initial study demonstrated 
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convincingly that the state's regulatory performance during 1972-

77 was extremely lax. This was the case on virtually every 

measure of agency performance, whether permitting, inspection and 

enforcement, prosecution of wildcat operators (a serious problem 

in Tennessee) or those who failed to comply with permit conditions 

or bond forfeitures. The study did note that in 1977 the state 

launched a flurry of highly-publicized enforcement actions against 

a group of violators. The researchers believed this was 

stimulated by the impending arrival of the Office of Surface 

Min~ng, and they were skeptical "it would continue. 

The later SOCM study, based on data collected during 1980, 

contains ample support for the earlier skepticism. Despite 

revisions of Tennessee's surface mining laws during the interim 

period (1977-80) , enforcement continued to be weak and 

inconsistent. 

In mid-1982, Tennessee received regulatory primacy. 

Environmentalist and citizens' groups remain skeptical that its 

capacity and willingness to regulate effectively has increased in 

the past two years. Admittedly, not all states have regulatory 

records as deficient as Tennessee's. And it remains to be seen 

whether ~he states will be willing in the future to do what they 

failed to do prior to 1977. Excepting state officials and the new 

leadership at the OSM, opinions varied among those we interviewed. 

A handful of respondents sounded a Cassandra-like theme, but more 

typical were responses such as this: 

Q.: Do you foresee any circumstances under which the 

regulation of surface mining will revert to conditions 
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even close to what they were prior to 19777 

A. : I want to say no to that. I don~t think the states 

will be that irresponsible. I know that • • fear is 

expressed by a lot of people in the environmental 

community, and maybe it won~t revert because of their 

willingness to express that fear and keep everybody~s 

level of awareness up • I·don~t know that the sky is 

falling in. I know that Public Law 95-87 still exists, 

and the citizens~ rights exist as a matter of law, not 

as a matter of gratuity on the part of James Watt or 

[the new OSM leade\shipJ. 
\\ 

Partly responsible for this cautious optimism are efforts in 

some states which seem to signal a strengthened regulatory 

resolve. Kentucky~s intensif~ed efforts to control wildcat mining 

i s on e e~·: amp Ie. 

In July 1978, Kentucky established a special unit to deal 

with wildcat mining. With limited fiscal, personnel and legal 

resources, however, the unit accomplished little. Basically, they 

were in the position of trying to bluff wildcat operators into 

compliance with the law. More recently, the state has moved to 

increase the unit,s resources. These renewed efforts were a 

response in part to a state study which estimated that in 1980 the 

state lost appro~dmately $2,181,163 in coal severance ta~·:es fro.m 

an estimated 682 wildcat operations (Kentucky Bureau of SLtrface 

Mining Reclamation and Enforcement, n.d.). First, tne state 

leoislature passed new legislation giving the unit some of the 
-".; 

enforcement tools that most observers believe are required if 

wildcatting is to be curbed: (1) wildcat m~ning was changed from 
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a misdemeanor to a felony, (2) jurisdiction for handling such 

cases was taken out of the hands of the District courts 

believed too susceptible to influence -- and lodged with the 

Circuit courts, and (3) state personnel were given the power to 

confiscate heavy equipment used in wildcat mining and to sell it 

at public auction (Senate Bill No. 165 , 1982) • There was a new 

sense of enthusiasm. among the unit~s personnel as they recently 

launched a more intense effort to control wildcat mine operations 

in Kentucky. 

COAL PRODUCERS 

The OSM~ s i nS,P,ecti on and enforcement program was constructed 
i, (" 

and operated in hopes that it would achieve some deterrent effect 

on coal producers. Periodic inspections, mandatory notices of 
violation, and a responsive penalty assessment process were 

designed to impress upon coal operators the point that the federal 

regulators "meant business." The deterrence process, however, is 

more complex than the ~ic~£t effect simply of a legal threat. 

Deterrence may be achieved in~ic§£tl~ as well (e.g., Zimring and 

Hawkins, 1973); for example, the creation of a new legal threat in 

time may lead members of the target group to reevaluate the 

mgc§lit~ of the threatened behavior quite apart from their fear of 

the legal penalty. Nearly all our interview data with OSM 

personnel suggest that the agency~s program and operations 

achieved at least a modest deterrent effect, as well as some 

£b§nn§ling ~ff~£t§ which may, ultimately, prove to be just as 
important. 
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The National Research Council (1981b) has reviewed existing 

studies and estimated some of the incremental costs of compliance 

with the SMCRA and the OSM"s interim regulatory program. At the 

outset, the NRC investigators insisted on three points. First, 

they questioned the legitimacy of the premises embedded in studies 

of reclamation costs: 
---~------- -----

Surface mining on a significant scale takes place in 

both the United Kingdom and in West Germany, for 

instance, with little or no attempt to measure 

Jereclamation costs" as sLlch. In each of these nations • 

restoration is considered an integral part of the 

mining process. In the United States, however, 

recl~mation has only recently been considered important, 

and hence the tendency is to consider it as an add-on 

expense (National Research COLlncil, 1981b: 178). 

Second, they suggested a conservative interpretation of 

reclamation cost data provided by coal producers: 

[IJf the sLu'"face mining industry"s reports of 

reclamation expenses err, current incentives make it 

~likelY that they will err on the high side, because the 

industry is engaged in extensive lobbying and litigation 

based on the argument that the 1977 federal law and the 

proposed regulations impose unreasonably high costs. In 

addition, most long-term ~ontracts for the purchase of 

coal incl Llde provisions for the pass-through of 

reclamation and other expenses imposed ~y governmental 

regulations. Again, this provides little incentive for 
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low estimation of reclamation e~·~ pen ses , although new 

contracts will add such incentives (1981b: 182-83). 

Finally, the NRC took note of th 1 . e comp alnt by some that 

occasionally the reclamation costs for land e~,~ceed i '!:s market 

value. Suggesting that "th' , b 'd lS lS eSl e the point," it charged that 

II [!=Jurent and future individuals sho lId t b L no e made to bear 

unreasonable costs in terms of destroyed landscape for the sake of 

current consumers of coal" (1981b: 180). One of our respondents, 

a regional manager, made much the same point: 

. [TJo the extent that the administration can make a cost-

benefit analysis, certainly nobody faults that. The 

problem is, just a pur 1 ' e y econom1C cost-benefit analysis 

is difficult in all situations. YOLl know, an economist 

l' (-
,::I a person who can assign a value to pimping his 

mother, because he assumes everything has a value • 

And there"s some kinds of d ' , eC1s10ns, you know, that just 

don~t readily translate. just into dollars and 

cents To the extent that it"s the 1 t as • 

unmined mountain in Appalachia, what"s the valu~ of 

that~. you kno,w? Mayb 't" e 1 'S worth everything. 

Based on a review of ev.tant t d , S Ll i es, the Council sLlmmar i zed 

the incremental reclamation costs produced by Public Law 95-87 for 

alltypi calli mine in each o·f the three U. S. coal fields. The 

results are presented in Table 11-2. As the data in Table 11-2 

indi cate, and the Councl'l not es, [rJeclamation costs per ton fall 

substantially moving from east to west" (1981b: 199). In fact, 

mining costs in the west are only I' htl s 19 y affected by the 
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TABLE 11-2 

SUMMARY OF IITYPICAL II RECLAMATION COST ESTIMATES (1978 DOLLARS) 

1. Pre-P.L. 95-87 
a. Appalachia 
b. Midwest (rowcrop) 
c. West -

2. Incremental cost with 
P. L. 95-87 
a. Appalachia 
b. Midwest (rowcrop) 
c. West 

3. Estimated total reclamation 
costs with P.L. 95-87 (1+2) 
a. Appalachia 
b. Midwest (rowcrop) 
c. West 

$/Ton 

Range 

3.23-7.16 
1.40-2.73 
0.08-0.39 

---: .. _-

Midpoint 

5.19 
2.07 -
0.24 

5.24 
1.80 
0.57 

10.33 
3.87 
0.81 

Source: National Research Council (1981b: 200) 
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Range Midpoint 

2,676-$14,915 9,460 
7,000- 10,000 8,500 
1,899- 8,186 5,043 

",-, 

i! 
I 

'I I J 
i 
(" 
i 
i: 
!' 

~, : . 
j 

J 
J 

j 

'~ 

ij 
'~ 

I 
I 
I 
I 
I 

rn, I,' [j 

----~~ --~-------~ 

requirements of 95-87 and the OSM regulatory program. In 

Appalachia, however, the picture is different. Spoil handling 

costs account for the lion's share of -total reclamation 

expenditures, and spoil handling is affected by terrain and 

stripping ratio. Largely for these reasons, reclamation costs fall 

heaviest on Appalachian producers. 

For two reasons, large and mid-size coal producers have not 

been affected by more stringent surface mining regulations nearly 

as mueh as their smaller counterparts. First, many of the former 

operate in the midwest and west, where the incremental costs of 

stringent reclamation requirements are less than in Appalachia. 

Second, the economies of easier for them to adapt to 

changed regulations and to develop, internally, new operating 

structures and procedures. For example, larger coal producers 

have their in-house professional engineering staffs, which enable 

them to prepare many of the stUdies and plans that must be 

submitted as part of permit applications. Further, they have been 

able to develop, internally, additional technical services, such 

as water-testing laboratories, required for the same purposes. 

The:ir in-house availability of technical e;-:pertise also enables 

them, on a more or less continuous baSis, to develop and adopt 

modified, cost-effective mining technologies. In short, larger 

companies have the capacity to adapt to changing regulations while 

remaining economically competitive. 

Mid-size coal producers can achieve the same results only by 

merger or by contracting with external consulting firms to provide 
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the requisite technical services. Congress anticipated that 

t t · of the OSM's regulatory enactment of the SMCRA and implemen a lon 

would create a substantially heightened demand for 
program 

technical personnel such as mining engineers, hydrologists, and 

trained blasters (U.S. Congress, House, 1977) • Partly for this 

of 
reason, the Act contains mechanisms for educational training 

technical personnel. In the short run, however, technical 

personnel and services are scarce, especially in Appalachia. 

Clearly, h t · t ~omprehensive federal establishment of t e s rlngen, ~ 

interim regulatory program has spurred significant adaptive 

measures by mid-size coal firms -- which mine in the midwest 

in Appalachia. 

I think, probably the biggest thing 95-87 required, that 

was really traumatic for the eastern industry, more so 

than the west • • was force on them pre-planning, on 

a fairly massive and intensive scale. And there were a 

lot of problems in that. There~ ~,eren' t enough 

th weren 't enough planners, or geologists, engineers; ere 

t or technl'cal t'ypes to go around, to let or hydrologis s, 

you do all the planning that was required to meet, you 

know, these requirements. 

§mell ~Qel E~Qg~£§~a 

and 

In the era of shoot'n shove su~face.mining, when regulation 

1 or non-e>:istent ... was weat!' 
many individuals and small mining 

d t 'f surf. ace mining depending upon market companies moved in an ~u 0 

conditions. Such persons normally might work in the building 

trades or construction industry until rising prices in the spot 
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coal market presented an opportunity to exploit. They provided a 

quick startup capability in the coal industry. At the same time, 

operating at the economic and legal margins, they and the ad hoc 

"compani es" they created probabl y Jl'lere responsi bi e for some of the 

most severe environmental damage cau~ed by surface mining. 

In the revised regulatory climate produced by federal 

intervention, many small coal producers probably have been 

"squeezed" out of the market. Lacking the in-house technical 

staff, and the economies of scale, many of them face only two 

options. The first, of course, is simply to go out of the mining 

business. 

Assuming that small surface mine operators increasingly are 

falling by the way, a higher degree of market concentration by 

mid- and large coal producers should result. Although we are not 

aware of any systematic empirical investigations of this question, 

less systemati~ data support this trend (U.s. Congress, House, 

1981 : 336-66) • They suggest that more stringent -- and, 

therefore, costly -- regulatory requirements have accelerated the 

concentration of coal production in the hands of the larger 

" producers. 

The second option available to the small producer is to 

engage in legally marginal or totally illegal operations, SLICh as 

wildcatting. There are some data to suggest that, historically, a 

similar dynamic occurred in the Pennsylvania anthracite fields 

'during the Great Depression (Shore §t el., 1941> • Once again, 

however, we really do not know if coal producers who -formerly 

operated within the law have shi-fted to unpermitted mining. A 

former regional manager related what seems to b~ the prevailing 
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view of the difficulty of determining the extent of and changes in 

wildcat mining: 

I suspect that wildcatting, probably~ is a function of 

the economic state of the industry as much as anything 

else. And to the extent that the regulations have 

pushed coal producers to become larger producers • 

then you certainly, probably have larger numbers of 

persons who either are not able to reach those levels of 

scale or are unwilling to • And there may be a pool, 

a larger pool of potential wildcatters, who are Ltnabl e 

to operate legitimately within the law, but have enough 

knowledge to run a dozer and • strip off a little 

.contour mining in the middle of the night, or over the 

weekend. 

The same respondent suggested further that the problem of 

wildcatting is 

focused or highlighted in Appalachia, because in many 

cases it~s a one industry area. And to that extent, it 

may be more readily apparent that [if] you can~t 

economically afford to compete, other options may not be 

as readily available to you • [It~s] somewhat akin 

to the kind of Prohibition problems [J]ust because 

it~s against the law to wildcat is not going to stop 

everybody from trying to strip the coal and sell it. As 

long as there~s a ready market. 

But, leaving for a moment the special problem of wildcatting, 

there is I i ttl e doubt that in some areas~~' of Appalachia mine 
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operators, perhaps with the collusion of local politicians and 

regulatory personnel, have engaged in a variety of imaginative 

strategies to evade the letter of the law (e.g., Virginia~s policy 

on haul roads and the two-acre exemption). The prevalence and 

i nci dence of these ,practi ces vary consi derabl y from state to 

state. Because no one knows ~s yet whether the states will 

strengthen their regulatory resolve, no one knows whether such 

practices eventually will expand or decline. 

Regardless of state responses to the federal presence, our 

interviews with OSM personnel suggest that coal producers 

gradually developed a modified awareness of their 

responsibilities. Typical of this perception are the comments 

offered by a regional manager: 

I think the general mind set of the industry, since 95-

87, even though it~s been a traumatic learning 

experience for them -- it~s been much more acceptance of· 

the requirements [and] the necessity for 

regulating surface mining. I think there~s a 

general acceptance on the part of the industry now that 

you, when you deal with spoil, it~s got to be compacted. 

It~s got to be stabilized, that you got to make sure 

that it doesn~t slide off the side of the hill • I 

don~t think anybody would justify shoveling spoil over 

the downslope now. 

Additional support for industry~s incr~asing sense of responsi-

bility is found in mining companys~ growing tolerance of the 

regulatory presence. As noted earlier, small operators were 

especially antagonistic toward the OSM~s inspectors. However, 
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even this animosity eventually showed signs of erosiOn. This 

shift was acknowledged by a regional manager: 

[WJe went from situations in which inspectors were 

assaulted, to where people now go inspect mines • 

routinely. And while they may not be loved, they still 

are accepted and, that's a big jump -- from having 

people with their noses broken ~nd threatening to 
: 

push 

them off the site with a bulldozer and, you know, 

physical abuse. 

CITIZENS AND CITIZENS' GROUPS 

Prior to the SMCRA~ the residents of America's coal fields 

generally felt powerless to confront and control the practices of 

mining corporations. We made no systematic effort to determine 

whether , their feelings of powerlessness changed after the 

establishment of a federal regulatory presence. From the- few 

interviews we conducted with citizens' groups, however, it is 

clear that the federal Office of Surface Mining gav~ them their 

first significant hearing and opportunity to contribute to the 

control of surface mining operations. In the contExt of concern 

for and interest in some of the largely technical. impacts of 

regulation, this impact should not be taken lightly. Recognition 

of this fact is especially important today, when citizens' and 

environmentalist groups fear a significant erosion of their 

recently-won rights by the new OSM leadership. 
,} 

THE ENVIRONMENT 

We know of no systematic comparative investi~ation of the 
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environmental consequences of earlier programs and the more 

stringent federal regUlatory program. In Appalachia, opinion 

suggests that the OSM had begun to make a significant difference. 

Whether this picture will change now that the new leadership has 

signalled a different course and given virtually all 

responsibility to the states is anybody's guess. 

to be true of the midwest. 

The same appears 

The west may be another matter. Surface coal mining 

continues to expand, even though the reclamation potential of much 

of western surface mined land remains in question (e.g., National 

Research Council, 1974) • Th~ western states generally seem 

willing to push ahead, mine their enormous coal reserves, and to 

accept industry's assurances that the land can be reclaimed. 

Research, however, questions their reclamation performance thus 

far and their ability, 

(Wiener, 1980). 

therefore, to deliver on their promises 

Asked about the federal program's impact on the environment, 

OSM employees understandably believed it has been positive. 

Especially among OSM field inspectors, these beliefs were 

widespread and represented an important source of job 

satisfaction. For example: 
'" '" 

of you;"'jOb do you see as most Q. : [WJbat 
~, ~; ~ 

part the 

positive? 

A. : Cleaning up ~th~ environmentJ • • When I first 

started in here -- of course, I worked all!Jyer bLtt· T' 

remember _________ River. E I' wasJ down there one day 

when it was raining, and the damn water was chocolate-

mi I ~~ brown. It was a me$s. And in the last two years 
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to 

the 

of 

I"ve seen a hell of an improvement ••• Cleaning it up, 

I mean, that"s probably one of the most positive things 

I"ve done. 

the mail quesionnaire completed by inspectors they were asked 

evaluate their impact on reclamation practices. As a group, 

inspectors believed the OSM program had improved.the quality 

the environment substantially during the period 1978-81. 

state 
However, approximately 60 percent expressed a belief that 

programs would be less effective once primacy was granted. 

Similarly optimistic views of the OSM"s impact, though more 

e>',pressed by the agency's regional managers. restrained, were . 

Typical were these remarks: 

Q.: Did OSM's I&E program have a demonstrable impact QO 

A.: • Yes, it di d • I would say it did have. 

Now, not t2.ig· Not big. But it was there. They 

stopped, for e}·:ampl e, noticeably, they started 

controlling water better, acid water, better. You 

saw more contemporaneous reclamation, up against the pit 

more. I saw earlier, better revegetation. • They 

started making some better landscape. Yeah, I saw some 

better reclamation. Now, some of the mines continued to 

be holdouts. 
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CHAPTER 12 

THE OSM'S INITIAL REGULATORY STYLE: CONSTRAINTS AND CHOICES 

To this point, we have presented a detailed description and 

analysis of the OSM's development of its initial regulatory 

programs. Now we summarize these materials in terms of the 

typological model set forth in Table 4-1. In addition, we examine 

some determinants of and constraints on the development of the 

OSM's enforced compliance style. 

REGULATORY STYLES AND STRATEGIC OPTIONS 

For economists, the major options in regulatory control are 

regulation by economic incentive versus regulation by 

administrative direction (Mitnick, 1980: chap. 6). Although the 

incentive option, a favorite scheme of academic economists, has 

been proposed for surface mining (National Research Council, 

1981), it never has been considered seriously as a feasible 

political alternative in this area. Thus, the opti~ns which must 

be addressed in the regulation of surface mining are variants of 

the directive approach. 
',;' 

We have argued that two polar styles of enforcement may be 

developed by regulatory administrators: enforced compliance and 

negotiated compliance styles. Both are intended to induce the 

~egulated clientele to~ard compliance with a given set of statutes 

and administrative rules. Although thinking of the two styles as 

polar opposites is useful for analysis and comparison, in real 

life it would be surprising to find an agency in which all phases 

of the regulatory process were in accord with one polar style. 

An enforced compl i ance styl e promotes .. compl i ance through a 
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fully rationalized system of justice, i.e., a system in which 

both the goals of the system and the means of attainment are 

clearly specified and tightly bound to each other. Such a style, 

then, is almost always the consequence of a strategic plan. A 

negotiational style promotes compliance through a fle~dbl e, 

situationally attuned administrative process, i.e., a system in 

which the mechanisms for attaining compliance are only loosely 

constrained (whether or not the goals and means have been 

specified clearly). Such a style may reflect a strategic plan or 

may emerge incrementally. 

Old-style regulatory agencies generally followed a negotiated 

compliance model. For that reason, they often were criticized for 

being too flexible and too accommodative, featLlres which 

p~esumably facilitated capture (Bernstein, 1955; Friendly, 1962). 

It is striking that the Office of Surface Mining, from its 

inception until the takeover by appointees of the Reagan 

administration. adopted an enforced compliance style at almost 
,) 

every step in the regulatory process. 

Relatively formal rule-making procedures are required by 

statute. But the oSM~s rule-making process had an adversarial 

~one that extended beyond these strictures. Comments from the 

coal industry were viewed with strong skepticism and contacts with 
i' 

industry were avoided. The production of the regulations was 

dominated by an emphasis on comprehensive, detailed, and legally 

defensible rules. 

Consequently, the regulations reflected a legalistic rather 

than a discretionary orientation toward the enabling statute and 
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the activities to be controlled. The intent was to eliminate 

ambiguity concerning what was necessary for compliance (cf. 

National Research Council, 1981a: 37-43) Each of the cases 

alluded to in section 5 illustrates the incorporation of enforced 

compliance assumptions into the regulations. The most extreme 

form of regulating enforced compliance is through design criteria 

and standards (specified means for reaching the re~ulatory goals), 

as exemplified in the sedimentation pond regulations. Although 

the regUlations did include some discretionary elements, nearly 

always these were specified by the Act or by subsequent judicial 

deci si ons. 

It is reasonable to assume that the oSM~s enforced compliance 

style would have been implemented most effectively through a 

centralized organizational system, tightly coupled to state 

agencies. Although implementation nominally was decentralized 

through five regional offices, strict rule application was the 

accepted norm. Only in Region West was there significant 

deviation from this pattern. The federal agency was only loosely 

and ambiguously coupled to the state agencies. On the surface, 

state agencies were treated as though they were tightly coupled to 

the Office of Surface Mining. They were to be dependent on the 

federal agency for approval of their regulatory programs~ i.e., 

the oSM took a strong enforced compliance stance regarding state 

primacy. Nevertheless, the desire to limit negotiated compliance 

led to a de-coupling of the federal and state agencies, 

particularly through rLII i ng which Ii mi ted 

communication at certain points. The ambiguous structural 

relationship between the oSM and the states opened the door to 
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demands for negotiated compliance policies. 

The OSM~s implementation of the interim program was stringent 

by intent. t ' d' t'''''n b-...' .I:.,ield-Ievel Exercise of interpre lve lscre l~ T 

inspectors was limited. t t I d to II go by i-_he Inspec ors were 0 

book," and accommodative negotiation with operators was 

discouraged. In the application of sanctions, the agency~s 

performance fell short of HQ executives~ original expectations. 

An enforced compliance style was evident in the agency~s 

assessment of fines, which used a point system calcul~~ed in the 

central office. This mode of assessment was an ~ttempt to 

eliminate discretion and negotiation in ~anctioning. Although 

the law was punitive in orientation, In practice, the fi~es were 

modest in size and collection ~~s ineffective. Many times, fines 

were re-negotiated in c~~ference hearings. The widespread 

, , t' .. ~.r fl'nes as a reward for the abatement of reduction or el1mlna lon T 

violations reflect~d an accommodative orientation. 

DETERMINANTS OF THE OSM~S REGULATORY STYLE 

What accounts for 'th~C~~ pervasi veness of the enforced 

t I ' the early days at the Office of Surface c~~pliance s y e 1n 

Mining? We believe the agency was propelled not only by internal 

choice but also by external constraints. Moreover, each selection 

of an enforced compliance option generated a new set of 

constraints, bQth on the co~l industry, and on the agency itself. 

Here we re-examine the underlying sources of the OSM~s dominant 

style and strategies, its guiding ideology (cf. Kagan, 1978; 

Thomas, 1980) , and four types of constraints <limiting or 

sustaining conditions): (1) the 1 egi sl ated mandate, (2) pol i ti cal 
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) forces, (3) the state of the economy, and (4) the adequacy of 

organizational resources. 

As the abrupt change in direction wrought by the new 

administration makes clear, agency policy may be determined 

primarily from the top down, by managerial intent. Policy 

choices often reflect LlnderlYl'ng valLe d 
I S an, at times, the 

ideol~gies of particular groups or classes. Such ideologies were 

powerful determinants of the enforced compliance style that shaped 

the regulatory process during the OSM~s initial period, as well as 

the negotiated compliance style that currently is operative. 
Simply PLlt, the fundamental ideologies are environmentalism and 

developmental ism. The latter, a variant of nineteenth century 
liberalism, is a set of ideas reflecting the interests of various 

business classes. The former is a variant of reformism, a set of 

ideas reflecting the interests of the new upper middle class. 

A central component of reformism is the idea that social 

problems can be resolved and the public interest best served 

through the critical application of knowledge by autonomous 

e:-:perts. Reformism is characterized by a pervasive distrust of 

business. Similarly, there is a basic suspicion of any state or 

federal agency which seems to have been, or is likely to be, 
captured by industry. One of the few mechanisms available for 

institutionaliZing these misgivings is the rule of law. 

The whole thrust of the OSM~s regulatory program may be 

interpreted as an attempt to maintain the separation of industry 

and state. 
It was assumed that a truly autonomous regulatory 
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process could be maintained only through the development and 

application of the rule of law at every point. We do not mean to 

say that this ideology was ever fully thought out or enunciated 

within the agency. But in a diffuse sense, the belief that the 

coal industry should be strictly controlled by autonomous experts 

through the rule of law and mechanisms of enforced compliance was 

a domain assumption found throughout the from agency, 

headquarters' staff to field-leyel inspectors. 

It was this guiding commitment that led to the selection of 

enforced compliance strategies in constructing the regulatory 

program. The basic options were specified by a former official of 

the Department of the Interior: 

There are two ways of going. You can implement a 

regulatory program slowly, by committee, clawing, 

fighting, pushing all the way. Or, you can do the whole 

thing and spend your time in a more controlled retreat, 

defending what you've done, as opposed to continually 

trying to create. 

The agency chose the latter strategy. Fully believing that the 

two enforcement styles are variants of QD§ process, its executives 

determined that the best way to guard against an early drift 

toward negotfational strategies was tq begin operations at the 

other e~·:treme. In the words of a solicitor: "Wherever there was 

a chance to implement more as opposed to less~ they did it.1I 

A strong environmentalist commitment on the part of some OSM 

officials was an important factor in shaping the direction of the 

agency, but its importance should not be overstated. On the one 
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hand, several positions in the agency were filled on the basis of 

recommendations from environmentalist groups. Although these were 

not the top positions, their incumbents had a disproportionate 

impact in the selection of basic strategies. They helped set a 

tone for internal discussion; and the Act's mandated deadlines 

facilitated movement in the directions where they were willing to 

lead. Later, an explicit effort was made to recruit former state 

inspectors who had reputations for stringent enforcement. On the 

other hand, the vast majority of key OSM executives and managers 

had no previous ties with the environmentalist movement and, by 

any stretch of the imagination, COLlI d not be call ed IIzeal ots. II 

They were career administrators and technical experts who were 

"just doing their job." In this case, their~job was the rigid 

regu!ation of the coal industry. 

For any regulatory agency, a major determinant of the 

consequent regulatory strategies is to be found in the language of 

the enabling legislation. Capture theories generally suggest that 

weak forms of regulation flow from discretionary and accommodative 

policies, a result of intended vagueness and ambiguities in the 

legislative mandate (Kolko, 1965; Weinstein, 1968) • In direct 

response to such theories, the establishment of the new regulatory 

agencies was increasingly based on tighter, more specific 

legislation (Marcus, 1980) • The legislative mandate for the 

creation of a regulatory program by the Office of Surface Mining 

was especially detailed and precise, even in comparison with the 

legislated mission of other new regulatory agencies (e.g. , EPA, 
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OSHA) • The Surface Mining Cqntrol and Reclamation Act includes 

115 environmental performance standards. In addition, the Act 

placed exceedingly stringent deadlines on the agency and the 

states. 

The specificity of the legislative mandate placed strong 

constrai~~5 on the subsequent development of the regulatory 

program, enabling, if not forcing, the oSM to select legalistic 

enforced compliance strategies. The deadlines imposed by the law 

were further important constraints in shaping such strategies. 

When asked to discuss the agency~s mission or mandate, oSM 

officials typically replied that it was simply to implement the 

I aw (e. g. , "Our priorities were pretty well established by the 

Act·" , "You j .. lSt have to read sect i on I of the Act and i t ~ s a 

pretty clear statement of the mission of the agency.") The 

discussion of options revolved around narrow issues, not around 

the basic direction of the agency. 

In its detai 1 s, the Act contains numerous ambiguities. but 

the listing of 13 purposes in section 1 clearly indicate that it 

was intended as a rigorous environm-ntal protect" 1 0; 10n aw. For 

e~·:ampl e, section 102. (c) states that it is the purpose of the Act 

to "assure that surface mining operations are not conducted where 

recl amati on as requi red by thi s Act is not feasi bl e. " In the ca!Ser 

of many previously established regulatDry agencies, the enabling 

legislation was unclear in specifying "firm choices between 

regulatory effectiveness and economic continuity" (Kagan, 1978: 

66) • The statement of purposes in the SMCRA makes a ri tLlal i sti c 

bow toward assuring "that the coal supply essential to the 

Nation's energy requirement. • is provided" and that a balance 
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be struck "between protection of the environment and agricultLlral 

productivity and the Nation's need for co=-l" [=.ectl·on ~. - 102" (f) J • 

Significantly, ~o~eve tf ,I..... r. 1e prr.:>ceedi ng statement of ..c' d' . 'i " - - I 1 n 1 ngs 1 n 

the Act mentions only that the underground coal mining industry is 

"essential to the national interest" [section 10L (b) J. Nowhere 

is it stated that a purpose of the Act l'S to ensure a balance of 

environmental protection and surface mining development. Thus, 

the legal mandate for strong deterrence of environmental 

degradation is quite clear. This mandate l'S t d " sLlppor e by 

extensive legislative history. 

Nevertheless, there are at least two broad mandates of the 

Act which clearly failed to constrain the direction taken by the 

initial leadership at the oSM. First, there is the statement that 

it is the purpose of the Act to "assist the States in developing 

and implementing a program to achieve the purposes of this Act" 

[section 102. (g) J. This statement emphasizes the OSM's role as 

But the relationship between the agency and the states is hel per. 

left quite ambiguous by the Act , which also stipulates that its 

pLlrpose is to "establish a natiom'Jide program" [sectl"on 102. (a) J. 

This statement implies that the oS,M l"S to be an authoritative 

director of state programs~ The agency's application of its 

enforced compliance style toward the states, based on an 

interpretation of strong federal priority, caused major problems 

in the development of the program. Second, the opening section on 

environmental protection standards indicates that regulations 

"shall be concise and written in plain, understandable language" 

[sel:ti on 501. (a) J. Clearly, the bulky packages of complicated 

308 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

regulations produced by the agency failed to meet this 

requirement. 

EQliii£§.l ~Qo.§i!:.§.io.i§<o' 

The political environment in which the Office of Surface 

Mining t o. d mal"or constraints on the development of operated genera e 

I "" J<agan ~ s revi ew of discretionary, negotiated compliance po lCles. 

previous research on regulatory agencies concludes that: 

rAJ regulatory program which experiences high public 

visibility, which is subject to objective measures of 

performance', which is confronted with a more balanced 

pressure group structure, and which has multiple sources 

of intelligence and advice, is more likely to maintain a 

relatively stringent stance (1978: 68). 

All of these determining conditions apply to the oSM. The agency 

was forced to develop its regulatory program on the periphery of a 

highly charged political arena. It maintained a relatively high 

f the relatl"ve balance of continuing degree of visibility because 0 

oversight from concerned interest groups. 

enmeshed in the tJ~aditional "iron triangle" 

The agency was never 

(agency, regulated 

industry, and Congressional committee) of capture (Weaver, 1978). 

Rather, t d I wl·t',h a shifting balance of it was forced 0 ea 

interests: environmentalists, large coal, small coal, the states, 

Congress and the courts. 

f b l 'tl"on of ~trl'p mining." Having lost the battle or a 0 1 .-

environmentalists and citizens~ groups pressured the agency toward 

t " "ble They had considerable the most stringent implementa lon pOSS1. 

i nf I Llence in shaping OSM policies because they knew the law and 
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could contribute strong legal defenses for their suggested 

revisions of the regulations. 

The coal industry, having lost the battle for complete 

freedom from federal regulation, pressed for flexible rules and 

lenient enforcement. The industry produced exten~ive technical 

comments on the proposed regulations. Relatively few revisions 

were based on the coal industry~s technical comments. Only when 

the industry~s position was advanced on very firm legal ground was 

its advice heeded. Despite its efforts, the coal industry had 

little success in setting limitations on the directions taken by 

the OSM during the Carter administration. Small coal operators, 

who were more seriously affected by the new regulations than 

large coal companies, fought the agency tooth and nail. Such 

vociferous hostility only rigidified the agency~s position. 

Having lost the struggle for general, discretionary rules, the 

industry carried its fight to the courts and to the states. 

Public Law 95-87 was a product of the failure of state 

regul atory control. - Thus, the intent of the law, whatever its 

formal obeisance to states~ rights, was to enforce compliance with 

its purposes. The states fought for relative autonomy from 

federal control, for greater fle~d_bility and accommodation in 

formulating regulations and for negotiation between technical 

experts in obtaining primacy. The opposition of the states to the 

federal agency, which varied widely, was based on a desire to 

adapt the regUlations to differing geologic and climatic 

conditions; to maintain their autonomy and self-respect; and to 

protect their lo~al industry. 
.') , 

Congress, which had rE~ained largely on the sidelines during 
:-
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the first two years of the DSM's life, was enlisted on the side of 

the states. When a bill that would have sharply curtailed the 

the cond1·t1"on~ of state primac~/' agency's power over -
(S.1403) 

passed the Senate by a substantial majority in 1979, it was clear 

the agency~s mandate to enforce a uniform~ national law had 

been seriously eroded. In failing to negotiate fully with the 

states and by ignoring Congress, the DSM had overplayed its hand. 

Its leaders felt constrained to take a more conciliatory stance in 

negotiating primacy and cooperative agreements with the states. 

Finally, the courts act as an important force in the politics 

of regulation. The major battles over the implementation of 

regulations occurred with the threat of litigation in mind. In 

response to this threat~ the Office of Surface Mining oriented 

its actions toward legal defensibility. Thus, a program that was 

based on a stringent law and an adversarial reformist ideology 

took a further legalistic turn. More than one hundred tests of 

OSM regulations were brought in court, including a set of 

constitutional issues decided by the U.S. Supreme Court (~Q~§i ~L 

Surface Mining aD~ B§£i~m~tlQD B§§D-------- ----- -
69 L. Ed. 2d) • 

. .::-j 

B th t " ns of the Office of Surface Mining ecause e ac 10 
to\jere 

the successfully defended in the vast majority of these cases, 

courts were a major all y in the agency's qLH':i.'st fa;" autonomy. 

factor in Anticipatory response to judicial decisions was a key 

establishing the enforced compliance style throughout the agency. 

The State of the ECQQQm~ ~§ gQD§tc~lD~ --- ----- -- --- --

Most of the new social regulatory agencies were established 

during the early 1970s in the midst of a relatively prosperous 
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economic climate. Two earlier versions of the SMCRA were 

thwarted by Presidential veto. Nevertheless, the strong enforced 

compliance mandate of the Act reflected Congressional optimism 

about the state 0+ the economy. State managers, both elected and 

appointed, are necessarily constrained by "business cohfidence" 

(Block, 1977) . As the economy and business confidence declined 

during the late 1970s, the DSM felt increased pressure to relax 

its policies and to expand its negotiations with the states. 

Thus, even before the change in Presidential administrations, the 

agency was moving toward negotiated compliance policies on all 

fronts. 

An obvious constraint on agency effectiveness, and a basis 

for captLtre ~ is an inadequate budget. Lack of start-up funds 

undoubtedly increased the influence of Department of Interior 

solicitors in shaping the direction taken by the agency. In this 

instance, the resource squeeze enhanced the power of those most 

fearful of capture. Later, insufficient resources for inspections 

did not seem to affect basic policy in any significant way. 

Another resource constrain~ which is conducive to capture is 

lack of skilled experts in the area to be regulated (Mitnick, 

1980). In formulating and implementing their programs, many 

agencies have been dependent on industry expertise. Office of 

Surface Mining employees were prevented~ by the SMCRA~ from having 

any financial interest in coal mining. Nor did the agency did 

attempt to recruit personnel with backgrounds in the coal 

industry. The absence of such people was an intended constraint 
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on negotiated compliance strategies. From the standpoint of the 

coal industry, the resulting lack of expertise was a major source 

of "bad" regulation (1. e. , technically incompetent and 

unnecessari 1 y restri cti ve) • Howevel~, the 081"1 was abl e to draw 

from other federal agencies a wide range of technical experts on 

mining and the environment. In contrast to many. captured agencies 

(Mitnick, 1980), OSM did not rely on the regulated industry for 

basic information. Generally, agency officials were satisfied with 

the technical quality of their personnel on the Task Force, in 

headquarters and in the regions. A major determinant of deference 

and negotiation was missing in thl·S case. Parenthetically, since 

capture mobility from 

agency 

theory stresses the importance of career 

to the regulated industry, it is worth noting that we 

discovered few instances of such mobility in our study. 

The most common internal criticisms o~ the hierarchy at OSM 

and in 
I 

the Department of the Interior were: a lad~ .~ of strong 

leadership in the top positions, a pervasive absence of political 

and communicative skills, and a coordination of 

implementation 

poor 

from the Washington office. These factors helped 

The lack of strong top 

that was filled by 

sh",",pe the directions taken by the agency. 

leadership provided policy vacuum 
Ii 

administrative and legal activists. 

to seek the political support 

The top leaders then 

needed for the 

failed 

emerging 

controversial program. In the eyes of some OSM executives, rising 

opposition to the stringent program could have been stifled by 

better 

House, 

communi cati'ons wi th Congressi onal supporters, the Whi te 

and state governors. In the view of others, such political 
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groundwork would have set limits on the development of a stringent 

program by revealing its lack of support. 

Finally, the availability of time may shape regulatory 

policy. Earlier we pointed out that numerous legislated deadlines 

were placed on OSM and state operations. The significance of 

these deadlines in constraining policy options cannot be 

e~<aggerated. Tight lIagency-forcing" (Ackerman and Hassler, 1981) 

limited the possibility of amicable negotiations with the industry 

and the states. The time factor, probably increased the power of 

the legal staff in rule-making and contributed to the enforced 

compliance style that permeated the surface mining regulations. 

In addition, the time constraints on the promulgation of the 

regulations contributed to the isolation of HQ staff from the 

regions and the states" And time limitations were a definite 

factor in ~he choice of a stringent, as opposed to an 

accommodative implementation policy. In the words of an OSM HQ 

[Thel states at that time were soon to be submitting 

their state programs, so it looked like the interim 

program would, a year or so later, be out of existence • 

So we said it .was rather absurd to start an 

educational type of enforcement policy for the short 

remaining interim program period • We just felt 

there wasn~t enough time to give a lot of first bites 
," 

-~, 

"~~ 

out of the apple to many opera~Q~s. 
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CHAPTER 13 

LESSONS AND POLICY IMPLICATIONS 

Regulatory policies may be examined in terms of manifest and 

latent functions, and also dysfunctions, for the larger goals of 

the agency. In the case of the OSM, these goals were the 

deterrence of environmentally damaging surface mining activities, 

assurance of compliance with the requirements of the SMCRA, and 

the estab-lishment of regulatory autonomy. Here we summarize here 

some of the benefits of the enforced compliance policies of the 

Office of Surface Mining, examine their costs, and discuss some 

policy implications. l-lSe present proposi ti onal statements drawn 

from our analysis. These statements represent lessons that we 

have derived from our case study of the Office of Surface Mining. 

They should be viewed as hypotheses subject to further testing in 

comparative studies of the regulatory process, particularly in 

new-style agencies. On occasion, we draw on findings from studies 

of the Environmental Protection Agency (EPA) and the Occupational 

Safety and Health Administration (OSHA) as substantiating or 

modifying 

both of 

evidence. As compared with most old-style 

these agencies are characterized by en~orced 

agencies, 

compliance 

styles. The EPA has favored a negotiated compliance styl~ (cf. 

Marcus, 1980: 285-86) more often than the OSHA or the OSM. 

BENEFITS OF ENFORCED COMPLIANCE POLICIES 

1. An enforced compliance strategy is a ~glstiygl~ giii£igut 

By the early establishment 

of specific goals, an agency is able to avoid delay stemming from 

extended internal negotiation concerning it~ mission. An enforced 
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compliance strategy limits the extent and duration of e}{ternal 

negotiation and narrowly specifies the issues open to negotiation. 

For the Office of Surface Mining, the set of deadlines mandated by 

the enabling statute, together with lack of resources, was bound 

to produce massive confusion. The building of a new agency and 

the writing of new regUlations necessarily entail a considerable 

amount of internal negotiation over an endless array of details. 

Given the time constraints, the agency was forced to limit the 

discussion of options. In the eyes of its top administrators the , 
agency had no basic alternatives' , it did what it had to do to get 

the show on the road. By limiting negotiation~ the OSM was able 

to avoid the lengthy delays that had characterized rule-making and 

implementation by the Environmental Protection Agency (Marcus, 

1980). 

2. An enforced compliance strategy ms~imi~g§ immggist§ 

£QmQlisD£~' Negotiation in the agency~s formulation of detailed 

rules and precise standards was strictly limited. At the level of 

field enforcement, inspectors were inst~ucted to enforce the 

regUlations to the letter. Fines were meant to be stringent and 

immediate. The sudden introduction of enforced compliance is a 

form of shock treatment.' It 1 ets the regul ated party know that an 

agency is serious, tough, honest, and efficient. There can be 

little doubt that the OSM~s enforced compliance strategy was 

effective in immediately limiting environmental damage. Field­

level inspectors whom we interviewed were nearly unanimous in 

their befief in the efficacy of their actions. Perhaps more 

impressive testimony came from our interviews with coal operators, 
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who in providing a litany of complaints against the OSM never 

expressed the belief that the new federal enforcement actually 

increased environmental damage. 

3. An enforced compliance strategy QCQ~iQ§§ s §tCQng Q§£§n§§ 

By promulgating and implementing a stringent 

set of rules, the Office of Surface Mining avoided litigation set 

in motion by environmentalists. In the case of the 

environmentalist complaint against failure to carry out the 

required number of mandated inspections, the agency settled out of 

court by pledging to fulfill the law. Massive litigation against 

the EPA and the OSHA (Marcus, 1980; Kelman, 1980) gave the OSM 

every reason to believe that they also would face such tests. The 

OSM~s solicitors were aware that a detailed record of correct 

procedures provides an excellent legal basis for regulatory 

policies. In the large number of cases brought by the coal 

industry, the agency generally was successful in defending. its 

policies. Careful legal construction of the rules and enforcement 

policies generally paid off in later court battles. 

4. The institution of a stringent set of rules and 

An enforced compliance strategy keeps the 

opposition extremely busy contesting and adjusting to regulations; 

it allows for limited accommodation at a later date. Having 

established its ground, the OSM pulled back, in regard to 

regulations (e.g., sedimentation ponds and the state window), 

It negotiations on state primacy, and 'field-level discretion. 

remains to be seen, but it is likely, that the base of stringent 

rules will have a long-term constraining effect on an 
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administration pledged to negotiated compliance strategies. 

5. An enforced compliance strategy QCQ~iQ§§ sn sg§nb~ ~itb 

All regulatory agencies are faced 

with conflicting demands. By not attempting to make everyone 

happy, the agency at least enlists solid support from one party. 

For the Office of Surface Mining, the enforced compliance model 

solidified the support of environmentalist organizations. The 

EPA, which chose a more moderate course, received less vigorous 

environmentalist support (Marcus, 1980). 

6. An enforced compliance strategy QCQYiQ§§ sn sg§nb~ ~itb s 

In contrast, a negotiated compliance 

strategy may leave the agency~s mission in doubt. In the case of 

the OSM, such a strategy would have appeared contradictory to the 

perceived legislative mandate. For the participants, the 

construction of a new agency is not just another day at the 

office; it demands a non-bureaucratic workday. The development of 

a sense of special purpose provided early OSM employees with the 

motivational ground for meeting heavy demands. The originators of 

the regulatory program felt that they were involv~d in a 

significant and exciting task; they still look back to that period 

with nostalgia. Strong enforced compliance strategies were 

important sources for establishing a sense of mission in other 

new-style agencies as well (Kelman, 1980; Marcus, 1980). 

7. An enforced compliance strategy may be s §Q~Cb§ Q£ 

The internalization of a 

sense of mission is a source of organizational solidarity. A 

sense of unity is extremely important as a counter to the many 
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controversies and debates produced by program-building. By 

restricting negotiations with those to be regulated, the Office of 

Surface Mining engendered a spirit of unification against known 

adversaries. This sense of cohesion developed both at HQ and in 

the regions, but to a more limited extent between the two. In 

dedication and enthusiasm, the top leadership of the second OSM 

administration was equal to the earlier one. But it is unlikely 

that the new accommodative program could have produced similar 

organizational elan even if the new leaders had been given 

complete control of staffing. 

8. A strategy of enforced compliance EllQ~§ E U§~ Eg§U£~ tQ 

~YQig E §t~i£t ni§~E~£ni£El QEtt§~D Q£ £QDt~Ql· Theories of 

mechanistic organization would lead one to expect that a rigidly 

legalistic program would be carried out by means of centralized 

authoritarian control (Burns and Stalker, 1961> • But, for the 

OSM, at least initially, common values and a mandate for 

legalistic application of stringent rules allowed for bureaucratic 

decentralization. The rules themselves specified what needed to 

be done. With one exception -- Region West -- the regions felt 

themselves bound by the rules. Thus, the Office of Surface Min~ng 

was able to operate effectively through relatively autonomous 

regional offices. In the long run, it is not surprising to find 

that such autonomy could promote negotiated compliance 

strategies. 

COSTS OF ENFORCED COMPLIANCE POLICIES 

Although the enforced compliance 
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policy is itself a political strategy, it is a strategy that 

assumes $trong political and power bases and eschews coalitions. 

An agency which sharply limits the negotiation of compliance must 

operate on the basis of a strong mandate. The Office of Surface 

Mining assumed that it had such a mandate. Therefore, it felt 

that it could fairly easily withstand the political pressures of 

the coal industry. It would simply force the industry to comply 

with the Act of Congress. Although agency officials deny that 

they ever intended to take an adversarial position toward the 

states, they do acknowledge taking the states for granted. When a 

number of the states revolted against the agency~s highhandedness~ 

the OSM suddenly found that it had nearly lost its Congressional 

b,ase of support. 

There were at least two reasons for the agency~s lack of 

political savvy. First, there was the constraint of time. The 

agency was under such heavy pressure to promulgate and implement 

the regUlations that it was oblivious to th~ need for fine-tuned 

negotiations with the states and for' maintaining open lines of 

communication with Congress. Second, whatever the beliefs of 

agency offiCials, the logic GT their enforced compliance strategy 

placed them in an adversarial position in relation to the states. 

The agency, afterall, was demanding a minimally negotiated form of 

compliance from the states as well as from the coal industry. At 

the time of the states~ revolt, it became clear that, although 

Congl~ess might be willing to accept an enforced compliance policy 

for the coal industry, it desired a negotiated compliance policy 

for the states. The latter policy moved the agency toward a more 

accommodative stance with regards to the coal indUstry. 
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2. An enforced compliance strategy mE~imi~§E gQQgEi~iga to 

an agency. The long struggle to enact the SMCRA had sharply 

The tOLlgh stance taken by the agency led the polarized the issue. 

coal industry to believe that many of the battles which they 

won in the making of the law were now being lost in the making 

the regulations and in the strict conditions for primacy. 

industry was being challenged to fight back, and it did. 

importantly, the states followed suit. 

had 

of 

The 

More 

3. An enforced compliance strategy §E£E1E~§§ ~h~ l§y§l gf 

At all stages and levels of the regulatory process, 

the OSM presented a single message: "Be reasonable, do it gyl:. 

way." The OSM managed to threaten the autonomy of state governors 

by usurping states' "rights" (e.g., by demanding the states revise 

statutes other than their mining laws), to question the 

professional integrity of state regulatory officials (e.g., by 

ignoring their claims of special knowledge of local condi ti ons) , 

to irritate the major coal industry officials (e.g., by keeping 

them at a distance from agency decision-making), and to enrage 

local coal opera ors e.g., y t ( b enforcing against minor violations, 

by demanding payment of fines before a hearing, by maintaining 

, th h a violation had been abated in the many Tines even oug 

appropriate time, and by ignoring site-specific mining and 

reclamation practices). The OSM's policies drove a few state 

governors and a multitude of coal operators into a frenzy of 

vi tLlper at ion. There is a marked similarity between the OSM and 

the OSHA in their enforcement policies and the immediately 

damaging, hostile responses that these policies evoked (cf. 
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Kelman, 1980). 

Ii 
4. An enforced compliance strategy yai~§E th§ QQQgEitiga to 

a regulatory agency. A primary component of a strict legalistic 

II 
policy is equal treatment of those to be controlled. Lack of a 
discretionary policy means that no group receives special 

II treatment because of distinctive problems or because of lack of 

problems. The Office of Surface Mining had a distinct tendency to 

II produce and implement regulations on the basis of a "worst case" 

I' 
I 
I 
I 
I 
I 

I 

mentality. That is, the agency often wrote rules in order to 

prevent the worst known cases of environmental degradation from 

recurring. The rule then was applied to all operators. 

Individual coal operators have little in common. Some face major 

difficulties in compliance, others few. Some are more willing to 

comply than others. This same orientation was evident in the 

agency's relations with the states. The states vary in 

environmental problems and in internal pressures to accommodate 

the coal industry. Through its egalitarian, universalistic 

policies the agencies brought tcigether its opponents, big and 

small coal, east and west, states with good programs and those 

with poor ones. Those who felt abused because they were forced to 

revise environmentally sound mining practices were driven into the 

same camp with those who felt abused by the imposition of any 

controls whatsoever. Certainly, in pursuing a policy of enforced 

compliance, the agency ignored the ancient wisdom of "divide and 

conquer." 

5. An enforced compliance policy mE!iimi~§E liti9Etiga. If 

conflict between two parties is not managed by negotiation, there 

are few options available for its resolution other than the 
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courts. The OSM assumed, probably correctly, that the coal 

industry would test the p~ogram in court at every turn, no matter 

what it did. Through a spiral of mutual anticipation of the 

worst, this prophecy was self-fulfilled. 

6. An enforced compliance strategy tends to mEllimi~§ th§ 

By enforcing compliance with design criteria 

and standards, regardless either of circumstances or whether the 

mine operator could meet performance standards by alternative 

means, the agency necessarily increased the cost of production for 

the operator by a greater amount than would be required through a 

negotiated compliance strategy. There is no sure way of 

determining exactly this incremental cost, which provides the coal 

industry with a handy tool for beating on the regulatory agency. 

In any event, increased operator costs may decrease the aQ£is1 

costs of production. The arguments favoring enforced compliance 

through design standards are: (1) that environmental damage will 

necessarily be more limited than if failure-prone techniques for 

meeting performance standards are used, and (2) that inspections 

for design standards limit the costs of enforcement. There is an 

interesting irony here. liMe new soci al regul ati on is 1 argel y an 

attempt to control the social costs (i.e., the externalities) of 

production. Design standards are mechanisms by which the 

regulatory agency externalizes ita costs back upon the 

e>:ternal i zers. Put another way, design standards represent a 

strategy for the double internalization of social costs -- the 

social costs of production and the social costs of control. 

7. 10 th§ 1Q09 ~~O, an enforced compliance style g§O§~st§a 
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iot§~oE1 £QOiii£t in an agency. Leg~listic rules and stringent 

enforcement generally are favored by lawyers and central 

administrators. Implementation is carried out in the field by 

technical experts. Such experts gen~rally wish to use discretion 

and n~gotiated compliance in their work. They turn in this 

direction out of professional pride in their specialized knowledge 

and abilities, out of recognition of viable alternatives in 

obtaining compliance, and often out of a sense of identification 

with the regulated. Generally, the OSM~s regional directors went 

by the book but fought with HQ for more realistic, technically 

feasible revisions of the regulations. The majority of inspectors 

in all regions desired greater discretion in their enforcement 

activities. A central paradox of the enforced compliance model is 

that it is a system based on legal and technical expertise which 

tends to breakdown because it ignores its own technical experts. 

POLICY IMPLICATIONS 

An easy conclusion whic~ might be drawn from the preceding 

discussion is that an extreme enforcement strategy is likely to 

generate costs which threaten to erode its benefits. Now we 

examine variations ~n that theme in the form of tentative policy 

statements derived from our analysis. We state these as 

correctives for an agency operating on the assumption that it has 

a mandate for strict enforcement policies. Our comments take the 

form of a conservative critique of the OSM~s program, conservative 

in the sense that we fundamentally accept the position that the 

program, as initially constructed, was basically a sound and 

effective means of implementing the Act. 
0° 
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Most of the deficiencies which we discuss were brought to our 

attention by some of our respondents who were agency executives 

and managers during the Carter administration. A more complete 

discussion of major deficiencies in the OSM~s' policy 

implementation would include: failures of communication with the 

states, Congress, the regions, and with industry; insufficient 

flexibility in many of the regulations (generally, in over-

reliance on design standards -- particularly in areas such as 

sedimentation ponds, permit analysis, seeding, bonding, and the 

point system for assessment of fines); lack of at~ention to the 

difficulties of the small operator; over-centralized and rigid 

assessment procedures; inability to collect fines; and 

insufficient discretion in the hands of the regions and the 

individual inspectors. We discuss some of these difficulties 

here. 

1. In the short run, mandated early deadlines are important 

in establishing agency autonomy and in ensuring that an agency~s 

mandate for action will not be side-tracked. The legislation of 

mandatory time-tables for regulatory agencies was initiated in a 

number of environmental protection laws in the early 1970s and was 

intended to prevent the capture of the ~PA by regulated industries 

(I"1arcus, 1980) • It was generally recognized that the 

ineffectiveness of earlier environmental laws could be traced in 

part to the lack of precise deadlines. The SMCRA went beyond 

previous environmental protection statutes in specifying deadlines 

for detailed rules as well as for meeting specific goal~~ The 

further specification of time-tables no doubt was based on 

knowledge of delays in rule-making in both the EPA and "the OSHA 
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(Cf. Kelman, 1980) • Although the deadlines imposed on the EPA 

caused many problems, two separate studies conclude that they were 

partially effective (National Research Council, 1977; Marcus, 

1980) = Ackerman and Hassler (1981 ) refer to Congressional 

attempts to direct the actions of the new social regulatory 

agencies as "agenda-forcing" statutes. Clearly, time-forcing 

statutory deadlines are an aspect of agenda-forcing. What were 

the consequences of statutory time-forcing for the Office of 

Surface Mining? 

Practically all the decisions which led the OSM to adopt a 

relatively extreme enforced compliance style of regulation were 

related to, if not forced by, the time constraints facing the 

agency. Although deadlines were not met and probably could not 

have been met, they were taken very seriously by the agency. As a 

consequence, the regulatory program was constructed in a pressure 

cooker. Whatever its defirjencies, it was a miracle of instant 

organization and producti9n. In the long run, however, we believe 

that the statutory inclusion of mandatory deadlines is detrimental 

to the construction of an effective program. 

Time constraints on the production of the regulations 

pr-evented the full consideration of all technical options. 

Flexible technical alternatives were often rejected for legal 

reasons; there was no time for reformulation of these suggestions. 

In general, the pressing deadlines placed decisive power in the 

hands of the attorneys, who wrote the final draft. Interested 

parties had little time to respond adequately to the proposed 

regulations -- a particularly difficult constraint for small 
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i ndu!4~try. Then, in the review of these comments, the agency had 

insufficient time to review any but those which were fully 

jU$tified, technically and legally. Less stringent deadlines 

would have allowed for more detailed, face-to-face negotiation on 

particular details. More flexible regulations, less litigation, 

and less polarization of attitudes might have resulted. Because 

the agency was forced to give priority to "getting the job done" 

on time, it isolated itself and gave insufficient attention to the 

prOblem of communication with the states, with Congress, and with 

the coal industry. The time constraints led agency officials to 

neglect the political context of their activities. 

2. The construction of an effective regulatory program must 

be based on a recognition of political forces. To rephrase 

Clausowitz' aphorism on war: "the regulatory process is the 

continuation of political struggle by other means." Regulators 

would like to place themselves above and beyond politics, to 

believe that their task is simply the application of 

administrative, legal and technical expertise. Both the EPA and 

the OSHA tried to isolate themselves from White House pressure in 

order to maintain their autonomy and relatively stringer1t 

regulatory postures (Marcus, 1980; Kelman, 1980). In at 1 east one 

instance, the OSM also fought against interference from the 

executive branch. In general, however, the weakeness of the OSM 

political liaisons was due to neglect rather than intention. 

Although the Office of Surface Mining was a creature of Congress 

and subject to its oversight, it paid little attention to keeping 

the lines of communication open. Even before the OSM was 

established, both the OSHA and the EPA had been subjected to 
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Congressional Bttac" b f th" 
Q ~ ecause b elr stringent enforcement 

policies. The OSM's failure to keep Congress informed resulted in 

greater opposition to a rigorous program than might have been the 

case otherlAli sea This opposition eased the way for the agency's 

radical change in direction under the Reagan administration. 

- Alt~ough. some of the states would have fought the OSM under 

any circumstances, the SLtpport f th Id h o 0 ers cou ave been obtained 

through direct contact wl"th " t lra e governors and an earlier 

extension of the primacy deadline. By securing the support of a 

few key states, the agency could have prevented the unification of 

the opposition. When states with strong programs opposed the 

agency's policies, it justified the opposition of states with weak 

programs, which in turn justified the opposition of the coal 

industry. By neglecting any pelitical base other than the 

environmentalist community, the Office of Surface Mining permitted 

its opposition to snowball. A major source of the agency's 

problems was its failure to realize that it was involved in a game. 

of coalitional politics. 

S(:lective strategic accommodative negotiation must be a 

component of even the strongest enforced compliance regulatory 

program. Negotiation is a built-in aQ_nect of 1 t " any regu a ory 

process. Like matter, it cannot be destroyed. 

081"1, negotiation was required , for e::-: amp 1 e, 

process and in the review of state programs. 

In the case of the 

in the rule-making 

But in nearly every 

instance, these negotiations had a formal, legalistic, adversarial 

(:haracter. Although not required by statute, both the OSHA and 

the EPA often include face-to-face discussions with both state and 
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industry at an early point in the rule-making process (Nati onal 

Research Council, 1977) • Many state surface mining regulatory 

agencies also use this procedure. A number of OSM officials, 

especially those in the field, would have preferred such direct 

negotiations. It is likely that such meetings would have aided 

the production of more workable regulations, at the cost, however, 

of some delay. It must be recognized that the enabling statute 

placed some serious limitations on negotiation. For example, the 

requirement for "best available technology" in preventing 

siltation limited the possibility of using more appropriate 

technologies to meet the statutory goals. 

The agency~s most striking failure to engage in accommodative 

negotiations was in its relations with the states. In general, 

the states were treated the same way as industry in the rule-

making process. Negotiations were basically limited to public 

hearings and the formal submission of complaints and alternatives, 

to which the agency formally replied through the FEDERAL REGISTER. 

Dialogue was not an important part of the process. A symbolic 

component of the relationship was the §ll E§ci§ solicitor~s opinion 

which cut off any communications with the states after the end of 

the public comment period. In the words of a \, sol i ci tor, thi s 

opinion "was legally correct, but a political disaster." 

Initially the states were tre.ted in the same adversarial manner 

in the primacy process. The agency~s lack of accommodation was 

motivated by a desire to ensure tough state programs. If more 

states had obtained approved programs and had been satisfied with 

them before the change in Presidential administrations, it is 
IL-. 

1 i kel y that they WOll1 d have opposed a massi ve rewri ti ng of the 
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regul ati ons. In the long run, the tough stance toward the states 

may have weakened their programs. The lesson to be learned here 

is that in trying to win every battle, you may lose the war. 

4. Flexible regulations are not necessarily bad regulations. 

Majo~=~omplaints against the OSM~s regulations included the 

failure to allow for variations in local conditions and the over-

reliance on design standards. By the end of their tenure, most 

OSM executives from the Carter administration were coming to see 

the validity of some of these criticisms. As previously noted, 

the lack of fle~dbility in the regulations reflected a "worst 

case" orientation toward the law. As a Task Force member and HQ 

executive told us: 

We tended to write regulations~ I think, sort of for the 

worst case. I mean, if you~ll pardon, there was kind of 

a stated joke in the agency -- not a joke, I mean, but 

it tells the story: "Well, if we write the regulation 

this way, can we make Virginia do it?" Virginia being, 

probably, the worst state in the country for regulating. 

To paraphrase a comment quoted earlier, "rigid regulations were 

environmentally sound, but politically they were a disaster." 

In the long run, it seems inescapable t~at political support 

for rigid regulations could not have been maintained, even had 

there been no turnover in administrations. All parties agreed 

that compliance with the law on the basis of flexible regulations 

was possible. The real question was the ECQ~§~ilii~ of 

compliance, a question of trust. It is possible that the protest 

against inflexible rules may result in weaker rules than would 
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have ensued if the rules had been more flexible in the first 

place. As indicated in the National Research Council report on 

surface mining (1981b), design standards can be modified to meet 

local conditions in ways which are environmentally and legally 

sound. 

Finally, it is interesting to note that Kelman (1981) found 

that the regulations for protecting occupational safety and health 

are more flexible in social democratic Sweden than in the United 

States. This greater flexibility is possible because of the 

context of a greater spirit of trust between industry 8nd state 

regulators than is found in the United States. Paradoxically, the 

infle>dbility of the OSM's rules reflected the U.S. coal 

industry's great potential power to subvert the regulatory 

process. 

5. Discretion is a necessary and unavoidable component of an 

effective implementation program. The OSM made a bow to 

d~,"scret i onary enforcement policies in its organi zati onal 

structure, which permits some regional autonomy. Nevertheless, 

th~ regions were guided by and were expected to implement the 

strategy of strict enforced compliance emanating from HQ. But no 

guidelines were ever established for resolving the contradictory 

demands of reg~Dnal variations and national uniformity. Only the 

Region West was able to develop a distinctive approach to 

enforcement. The ability there to regulate through the process of 

permit review rather than by stringent I&E procedures 

appropri ate in Ref.ii on "'Jest because of the presence of federal coal 

and the long lead time needed to plan large mines -- gradually was 

accepted as a viable regulatory alternative. A similar regulatory 
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policy would be to license coal operators and regulate by means of 

revocation or denial of such licenses. Unfortunately, this 

strategy, employed in Pennslyvania, was not provided in the SMCRA. 

The regional directors chafed against the strictures of 

strict enforced compliance policies, and they sought more 

discretion and clearer guidelines for their use. Had the 

Washington office paid more attention to the regional directors, 

the regulations would have been more fle>:ible and the 

implementation procedures more discretionary. It is likely that 

the implementation program would have aroused less hostility and 

been more effective if the assessment and collection of fines had 

been conducted at the regional level, if discretionary elimination 

of fines simply through abatement of the violation had been 

allowed, and if inspectors had been given more discretion in 

writing citations. Office of Surface Mining inspectors, like 

their counterparts in a number of other agencies (Hawkins, 1980; 

Kagan~ 1980) believed that they could have gained compliance from 

operators more effectively if they had been allowed more 

discretion. 

CONCLUSIONS 

On the basis of its statutory mandate, value-laden choices, 

and external constraints, the early Office of Surface Mining 

quickly developed a regulatory style which was oriented toward 

gaining compliance through stringent enforcement rather than 

accommodative negotiation. Generally, this reform-forcing style 

was effective. The agency rapidly produced tough, detailed rules 

for limiting environmental damage from surface mining. It 
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enforced these rules uniformly and vigorously. It demanded 

rigorous state programs. There can be little doubt that the 

2nvironment was improved by these actions. 1"1any coal operators 

~·Jere 'forced to i mpro\'e thei r mi ni ng practi ces and mai'~y states were 

pushed to strengthen their surface mining laws, regul ati ons, and 

en'fol~cement pra.::;-'.i ces. The immediate beneficiaries of the OSM's 

actions were the residents of the coal fields. Generally, 

grassroot citizen groups were pleased with the OSM's policies and 

performance. 

The costs of the regulatory program for the coal industry 

were sizable, especially for small Appalachian operators. 

However, the economic costs of regulated coal production, in large 

are passed on to the consumer. Thus, these costs are 

widely diffused. Probably the most costly burden of regUlation 

for the coal operators was the loss of autonomy in doing business 

-- in planning, mining, and reclamation practices. Similarly, 

state regulators paid the price of diminished independence. 

Clearly, the negotiated compliance style of Ronald Reagan's OSM 

e)·:ecLttives will cut both economic and autonomy costs for coal 

producers and state regulators. Few would believe that the land 

will benefit. The question is whether the degree of envircnmental 
-

damage will be slight or extensive. But whatever the objective 

environmental costs, the immediate cost to the agency has been 

polarized opposition from ci tizens' groups and the 

en~ironmentalist community. 

The focus of our discussion of the costs of enforced 

compliance policies has been on the internal costs borne by the 
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OSM itself. The burden of our argument is that an e)·:treme 

enforced compliance style feeds back upon itself to its own 

detriment. 

Since the regulatory process is not conducted in a vacuum, 

some allowance for flexibility and negotiation is a tactical 

necessity for the implementation of a long-range enforced 

compliance strategy. The Office of Surface Mining's basic 

strategy was an over-reaction to the theory of incremental agency 

capture. In turn, it helped stimUlate a counter-reaction. 

Nevertheless, our emphasis on the internal costs of a strong 

regulatory style should not be overdrawn. Since the reaction 

against the OSM's early program was over-determined by external 

forces, no amount of ducking and weaving could have forestalled 

the radical reversal in the direction taken by the agency. Put 

differently, the actions of the initial OSM executives had little 

to do with the change of directions. Rather, it was ideologically 

based and directed from the top by a new administration. The new 

leadersh~p now faces constraints to the establishment of its 

extreme negotiated compliance style. Among these constraints are 

the existence of a set of detailed regulations, now strongly 

incorporated in many state programs, the results of previous 

litigation, and employees ideologically predisposed to an enforced 

compliance style of regulation. 

In THE POLITICS OF REGULATION, James Q. Wilson (1980) argues 

that regulatory agencies can be categorized in terms of the 

external ~istribution of costs and benefits. When the proposed 

costs are narrowly concentrated ~nd the expected benefits are 

widely distr1buted, regUlation can only emerge 'from "entrepre--
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neurial politics." Like other new social regulatory agencies, the 

Office of Surface Mining originated when skilled entrepreneurs 

were able to mobilize resources and generate widespread public 

.support for surface mining legislation. The direct costs were to 

be borne by a particular industry; the direct benefits would 

accrue to a very small interest group -- coal field residents. 

But the indirect benefits, satisfaction deriving from the 

prevention of environmental degradation would be widespread. 

Wilson does not discuss the relationship between cost-benefit 

distributions and the potential for agency capture, but it is 

reasonable to assume that agencies based on concentrated costs and 

dispersed benefits are capture-prone. The coal industry has a 

strong incentive to exercise political influence, especially at 

the state level. Entrepreneurs may fade and public interest may 

wane. The future of surface mining regulation hangs on the 

ability of environmentalist entrepreneurs to marshall resources 

for litigation and renewed political struggle. The prospect 

certainly is not dim. If the old-style regulatory agencies were 

subject to a life cyle tending toward quiescent senescence 

(Bernstein, 1955), it is likely that the riew-style agencies such 

as the Office of Surface Mining will be rejuvenated periodically 

in periods of politically charged reform. Given large industry·s 

need for stability and predictability, the ability to maintain a 

state of regulatory uncertainty may be the best weapon av~ilable 

to reformers. 
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