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ABSTRACT

Five methodological strategies were emploved to examine the
development of the Office of Surface Mining Reclamation and
Enforcement {08M) during its initial five years of operations.
Created by the Surface Mining Control and Reclamation Act of 1977
{(SMCRA), the (0SM was empowered to promulgate federal regulatgons
for surface coal mining in the United States, and to assist the
states in developing regulatory programs compatible with the
federal Act.

The surface coal mining process is discussed and also  the
resulting ehviranmental devastation prior toc the mid-1270s. The
grassroats and environmentalist movement to abolish or iregulate
surface mining is discussed, as well as the successful struggle to
enact‘Federal legislation.

As an analytic tool, two ideal-typical polar types of
regulatory styles, enforced compliance and negotiated compliance,
are introduced, disGinguished, and discussed. The regulatory
program developed by the O08SM during its first two vyears of
operation approximated the former type. The agency’s development
of the enforced compliance style was a response to the four sets
of constraints: {1) the nature of the agency’s enabling statute,
{2) the political environment, {3) ideological premises held by
influential members of the agency’s initial leadership corps, and
{4) scarce of rescurces, especially time, during the agency’s
formative months. The agency’s cgdi:e of the enfofced compliante
style is documented thfough an analysis of their promulgated

regulgtibns. However, an enforcement style more akin to negotiated
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compliance waé developed in one of the agency®s five regional
offices. This region is compared with another in order to develop
an explanation of how local conditions shape & national regulatory
progiam. The operation of the O0SM's inspection and enforceméht
progrém also is examined. Despite the agency’s enforced
compliance style, the I%E program imposed relatively small civil

fines on coal operators and collected only 20 percent of the total

dollar amount of itéhfines.

The agency’s gradual sopftening of its regulatory stance after
its first two years is noted, discussed, and interpreted.
Finally, the dramatic changes wrought in the agency after the

arrival of President Ronald Reagan’s appointees to the Department

of the Interior and the Office of Surface Mining are described.
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o INTRODUCTION

- For many pAmericans, the decade of the 19705 was a time of
* greatly intensified environmental consciouéness. Citizens and
I environmentalist groups waged titanic battles with various sectors
of industry over legislation intended to protect and’éﬁhan;e the
environment. fAmong the several environmental protection statutes
ey enacted Qas the Burface Mining Control and Reclamation Act of 1277
b {8MCRA;  Public Law 25-87; U.8.C0. 1201 et seq.), which President

-

V Jimmy Carter signed on August I of that year.

This controversial Act established a federal presence in the

‘ 1 regulation of swface coal mining. Its advocates sought to

o contrral  the environmental degrsdation that resulted from strip
- mining. The federal government had been urged to take legislative
action because of the manifest failure of many states to

adequately regulate the coal industry. The A;t created a

regulatory agency, the Office of Surface Mining Reclamation and
(« Enforcement (O0SM) within the Department of Interior. The agency
v WES empowered to promulgate and enforce interim federal
regulations and to ensure the develapmeﬁt and implementation of
state regulatory programs consistent with the requirements of the

Act.

Yy

Hers we report the results of research on the develogment and

impact of the Office of Surface Mining during the first five vears

hes

of its operation. The focus of the reseasrch was on the entire
-~

regulatory process -— on what occuwrs behind the administrative

facade.

Chapters one through four of this report describe the study’s
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methodology, the swface coal mining process and its environmental
consequences, the drive to enact federal regulatory legislation,
and the Act it=elf. Chapter five reviews social scientific
wiritings on the regulatory process and discusses two ideal—-typical
sets af optiqns available to regulatory personnel in the
construction and day-to-day operaticng of such agenciecs. In
chapters six through nine we examine how Office 64 Surface Mining
personnel constructed and pursued agency objectives during the
Gartér administration, the constrainté under which they operated,
and why particular mission and policy cptions were selected. We
also describe the continuing social construction of the law
through the rul e—-making process, appellate litigation,
bureaucratic structure and process, and finally, iﬁplementation of
the law at the field level. In the final fowr chapters, we
examine recent changes in  the program, some impacts of the
regulatory presence, and implications for regulatory policy in

light of ow theoretical approach and findings.

A NOTE ON RESEARCH METHODS

As conceived originally, our primary research objective was
to develop a detailed understanding and theoretical interpretation
of the forces, both from within and without, that shape a new
regulatory agency and program. We planned to make extensive use
of participant ocbservation as a data collection technigque, and to
focus both on. agency policy making and hits field-level
implementation in two distinctively different coal producing
regions of the United States.

We approsched headquarters executives of the Office of

k3
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Swfasce Mining -— rather naively as it turned out -—-— with our

proposal and asked for their cooperation They expressed an

interest in the project®s ogbjectives and readily provided

assurances that the research could proceed. However, nesrly &

vear elapsed between this initial contact with headquarters (HED

and the start of data collection. During this interim period, the

agency came under intense attack on & variety of fronts, and its

office personnel faced severe work pressures mandated by

the agency’s enabkling statute. Consequently, when we moved to

begin data collection in two of the :agency’s five regional

cffices, mansgers in  the designated offices balked. Data

collection was stalled for several months while we renegotiated

the  terms of  the research agreement. Eventually we secured

regional cooperatiocon, but only on the condition that ouwr plans for

participant observation be dropped.
We employed five methodological techrnigues in the course of

the research: {1) archival analysis, {(2) personzl interviews, (3

T : - . =
a mail guestiocnnaire, i4) analysis of personal documents, and {3)

the Office of

analyeis of secondary reports and analyses of

Suwrface Mining and ite operations. Here we give a brief overview

of our methods; specific data collection technigues are detziled
at appropriate places in the remainder af the report.

We examined trade publications of the coal industry spanning
& periad of nearly fifteen vears, cancéntfating o the interval
betwzery 19248  and passage of the Act in 1977. The most usaful
pubiiéations here were the MIMIMG CONGRESS JOURMAL and COAL  AGE,

tirade

thouwgh we a&al=soc examined some issues  of publications

representing the viewpoints of smaller coal producers (e.g., the
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“legislation to regulate surface coal mining

#oanth period

NATIONAL ‘INDEPENDEMT COAL LEADER). We scrutinized published

heasrings held by Congressional

committees and subcommittees

duwr-ing the period when Congress was considering federal

(1968-77). Alsoc, we
examined 'azll subsequent House and Senate committee reports on

oversight of the 0SM.
We collected ahd examined numerous 08M internal reports and

memcr-anda  on the emerging regulatory program, its reception and

impact, . and the various

agency s relations with its

constituencies., We secuwred and analyzed routine, periodic
statistical reports on the agency’s inspection and enforcement

operations.

Firmﬁy and examined OSM"s inspection and enforcement records for
&ll enforcement actions taken against the companies during an 18
in 1978-89. Data from the files were coded and
anglyzed te determine the major variables that affect enforcement

gactivities, especially the magnitude of civil fines assessed for

violations of the agency®s regulations.

Members a¥ the research team attended eight public hearings
- all in scuthern Appalachia —— held by the 0SM to collect public
comments on portions of its emerging regul atory programs:. We
é#amined the transcripts of numerocus other hearings of the same

type for regions outside southern Appalachia.

In addition to these archival data,

2

personal interviews were

conducted with 154 perszons. Many of the respondents were

interviewed two or more times so that we conducted approximately

180 ihtérvieWs. Overwhelmingly, the majority of the interviews

]

Additionally, we selected a sample of 83 coal mining
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were conducted in Washington, D.C. and the twe 08SM regions

targeted in our proposal. Although most of the ihterviews were
face-to-face, approdimately 10 were conducted by telephone. The
majority of the interviews were tape recorded and later

transcribed for analysis. Howev%r, physicél circumstances and the
preferences of respondents did not always permit us to record the
interviews. In such situations we relied on field notes made
either duwring the interview or immediately Jfollowing . its
conclusion.

0SM  respondents ranged from field-level personnel +to  the
highest anking executives at the headguarters level. We also
interviewed personnel in the Department of the Interior, including
the BSolicitor®s Office, whose attorneys represent the Office of
Surface Mining.  Exclusive of thezagency itsel f, tﬁe personal
interviews included Cangressional staff members and former staff
members, former White House persconnel, representatives. of
environmentalist and other citizens”® groups, representatives - of

coal  industry trade and lobbying organizations, employees and

el

officers of numerous mining companies, and personnel in a number
of state-level surface mining regulatory agencies. Tablel-1
summarizes the numbersiband types of individuals wha were

i

interviewed.

As Table I-1 indicates, we:interviewed 43 (0SM inspectors and

former inspectors regarding the regulatory process at the field-

“level. However, because the inspection and enforcement program

- ! I3 v @ - ‘ -
was a special research focus, we constructed a mail questionnasire

that was used to collect comparable data “fdk L O8M' s entiré

inspector corps. The questionnaire, which is discussed in greater -
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TABLE I-1

SUMMARY DESCRIPTION OF INTERVIEW RESPONDENTS

R R e L.

Type ofﬁRespondent/Groupi

0SM Personnel
Headquarters Personnel: : -
Executives . . . . . . . .. .. ... ...
‘Others (e.g., branch chiefs) . . . . .. .. ..
Regional Level:
Managers . . . . . .. . ...
Others (e.g., field supervisors, inspectors) .

Interior Department
Executives . . . . . . v v v uu . ou .,
Solicitors . . . . . . . . . . . . ... ...

MCoa] Industry
~ Mining Companies . . . . . . ... ... ....
Trade Associations/Lobbying Organizations . . .

Mining Consultants & Related Industry (e.g., heavy

equipment salespersons) . . . . . . ... ..

Environmenta1ist\Organizations
National . . . . . . ... . . . .. .. .. ...
Regional . . . . . . ... .. . ... ....

State Personnel
Managers . . . . . .. .y e e e e e e
Others (e.g., field supervisors, inspectors) . .

Others (e.g., Congressional staff, White House aides)

TOTAL © v oo v e e e e e

Number
. 3
.. 1
. 43
. 38
9 \
. 6 .
. 4
6
6 g
. 8
. g
. 154
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detail in chapter 7, was mailed in July 1981 to all remaining OSM
inspectors (M = 138). Replies were received from 126  inspectors
{79.8 percent). , v ,

AC number of 08M personnel or former personnel shareé with us
personal materials they compiled or collected during their tenure
in the agency. Also, several individuals virtually opened their

files to us, enabling us to examine a variety of materials such

as internal memmrandg and’pO;icy option papers that would not
have been available otherwisei )
Finally, we examined available published research on the
surface cosal mining process and the Office of Surface Mining
{e.g., National Research Council, 1980; 1981; Menzel et al., 1980;
Weiner, 198405 . Several cnai companies and industry trade
asspciations gave us copies of their ocwn studies on the impact of
the OSM s regul atory program. Likewise, environmentalist gro%ps
\helped us greatly by providing copiés of some of their studies of
surfa&ei mining regulation {2.g.. Séve Our Cumberland Mountains,

rn.d.; Environmental Policy Center, 1982).
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CHAPTER 1

COAL AND SURFACE MINING IN AMERICA

The United States is underlain with enormous coal depositss
in 1979 the countfy’s demonstrated coal reserve base was 474.6
bBillion tons. Given the present economics and technolaogy of
mining,; about one-half of the demonstrated coal reserve base is
estimated to be recoverable (U.S. Department of Energy, 1982:
137). This coal is approximately 25 percenf of the estimated
international recoverable reserves. Little wonder then that since
the Arab oil embargo of the early 1970s the United‘Btates often
has been referred to as the "Saudi Arabia of coal.” In the past
decade, many politicians and coal industry spokesmen alike have

called for a greater use of coal as an energy source.

TRENDS IN AMERICAN COAL PRODUCTION

American coal has been mined cnmmercially’for more than a
century. For many decades, however, éxcepting thé impact of
limited technological developments, the mining process remained

. L
virtually unchanged. Coal was mined almost exclusively by

e e S e 2

underground or deep mining methods; from combinations of shafts

_____ After loading onto conveyances of
vgrious kinds, the coal was hauled to the surface for prncessing.
and shipping.

In 1920, approximately 98 percent of the coal produced in
America - came from deep mines. And evén though this perceetage
decreased gradually err'the next few decades, in 195Q deep m{ning

still accounted for 76 percent of American production (President’s
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Commizssion on Coal, -1980) . In recent vyears, however, two

significant developments have altered drastically the traditional

patterns of American coal mining: the growth of surface mining

and the increasing importance of western coal production.

In the late 1950s and early 19&40s, surface coal. production
rapidly began claiming a larger share of U.5. ceal production. As
a result, by 1970,'%Feepsmining methods accounted for only 55
percent of total U.é: coal production and, by 1980, this
proportion had dropped to 41 percent (U.S. Dept. of Energy, 1982:
125).

The major reasons for the growth of surface mining are
economic. To begin with, net prnduétian costs for surface mined
coal are lower than for deep-mined coal. For example, he average
surface miner produces approximately three times more coal per day
than the average deep miner. Also, surface mining has a higher
coal in a seam while deep mining recovers less than &0 percent
{(U.S. Dept. of Energy, 1980: 7). Further, the growth of surface
mining has been spurred by dramatic increases in the size and
handling capacity of heavy equipment. This has been especially
important in the midwestern and‘ wesﬁern coal fields where terrain
and thick coal seams permit the use of such machinery.

Although coal is found beneath 31 of the S0 statés, coal
deposits cluster in three regions of the United States:
Appal achia, .the midwest, and the 'west. The geogré;hical
distribution of American coal is depic%ed grraphically in Figure

1-1. ‘\ .
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Historically, the lion°s share of coal production occcurred

east of the Mississippi River. For example, 92 percent of the

coal produced in 1970 came from mines located in the east, and the

bulk of this was from Appalachia. However, by 1280 only &2

percent of American coal production came from eastern mines (U.S.

Dept. of Energy, 1982: 125).

In Appalachia, thousands of firms, many of them gquite small,

engage in suarface mining. On steep mountain slopes and in narrow

valleys, they mine relatively thin seams of high energy, high

sulfur coal. In the midwest, the gently rolling terrain, much

more hospitable to mine operators, permits the use of larger

Also, coal seams

machinery thﬁn is possible in Appalachia.

generally are thicker than in Appalachia. Coal in the midwest

and in Appalachia is primarily bituminous, which has a high heat

content.
Ry contrast, western coal is primarily subbituminous.
Compared to bituminous coal; it is not as "hot" when burned.

However, more than compensating for its lower heat content iz the
fact that western coal seams are extremely thick, and they are

covered by relatively thin overburden. Together these geological

- features make it highly profitable to strip mine in the west. In

e ot A e e g e g o e

addition, ‘western coal has a lower sulfur content than eastern

coal. The demand for low-sulfur coal grew quickly following

passage of the Clean Air Act in 1970. Western surface mines tend

and in marked contrast with  Appalachia,
{}

there are only a few hundred mines west of the Mississippi River.

to be extremely large,

In 1979, 43 pércent of total Appalachian coal production was mined

by surface methods, while the comparable percentage for western
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productiqn was 89 percent (U.5. Dept. of Energy., 1981: 7).

In sum, the locus of American coal production has been

shifting from underground to the suwface, and from Appalachia to

Both of these tiends are expected to continue into the

foreseeable future.

THE SURFACE COAL MINING PROCESS

The technical process of surface coal mining can be

comptrehended easily. A somewhat idyllic description is provided

by the National Coal Assocciation:

ETlhe coal is produced . . . from seams lying fairly

close to the earth’s surface. The earth and rock above

{» the coal seam -- the overburden -- are removed and

placed to one side; the exposed coal is broken up,

loaded into trucks and hauled away. Bulldozers then

grade the overburden to the desired shape, the surface

is replanted with seeds or young trees, and the land is

restored to productive use (COAL FACTS: 11).

There are two principal methods employed in coal surface

mining: contour a@ining In the contour mining

process, bulldozers are used to cut a notch in the side of a

mountain, exposing the coal seam. The vertical side of the notch

is the highwall and the horizontal side is the hench. As

mining

proceeds, the bench is extended along the contour of the mountain.

Figure 1+~2 depicts the contour miningzproéess.

Moun;gintog removal is a special case of the contour method.

e o e S tam: P S ’

In mountaintop mining, because the .coal seam lies close to the top

‘ of the mountain, it is possible to slice off the peak to reach the
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- }}‘ coal. When mining is completed, the top of the mountain, in
; it

- FIGURE 1-2 ' ‘ - contrast  to the surrounding peaks, is flat. Figure 1-3

- SURFACE MINING - CONTOUR METHOD gf’ illustrates the process of mountaintop removal in surface mining.

Many times, auger mining is carried out in conjunction with

1

contour mining. Large drill bits (augers) bore horizontally into

the portion of the coal seam which is visible in the highwall

Tl
| Speuwan |

after the contowr mining process has been completed. The rotation

-]

E
| e

—avei)

of the auger simultanecusly extends it deeper into the coal seam

and deposits the loosened coal on the bench. This process is

| St |

shown in Figure 1-4,

Ay

Whereas contour mining and its variants are dominant in  the

i
g
—

//legom { mountainous Appalachian terrain, area mining is dominant in the

, / REC-I;AI.M_.ED 3

]

flat and gently rolling terrain of the midwest and west.
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Replacing the bulldozer as the primary type of machinery are the

i

Pl sereuad
tevmroed

power-shovel and the dragline. Using this equipment, an initial

v

trench is dug in the ground {(the baoy cut) to expose the coal seam.

3‘1' “«'w
m‘

' The spoil -—- removed overburden -~ is placed beside the trench,

{

and the coal is removed. As can be seen in Figure 1-5, the next

-
fezmrEy

reclamation purposes. ,

o

2. A bench is dozed into the side of the slope. cut is made parallel to the box cut, and the speil is placed in

pseesy

i‘ 1. Topsoil is removed and stockpiled for later

3. Blasting cracks the dense overburden the box cut trench. This process of parallel cuts is continued

until mining is completed, with the =spoil from each cut being

i 4. Overburden is hauled by scrapers or trucks i E
' and is backfilled continuously. 8 ¥ placed in the earlier adjacent trench. In large mines, dozens of
5. Coal is removed by loat_ie.rs and/or shovels Re g trenches may be cut bhefore the process is completed.
and carried out of the mining area along the & S
haul road (which has been cut into the slope). |
= f THE DESTRUCTIVE EFFECTS OF EARLY SURFACE COAL MINING
; 6. While blasting for the next stage of over- ol
. burden removal, reclamation of the first cut Until passage of the Surface Mining Control and Reclamation
A is beginning: the pit is filled with over- S
Z burdex;: regraded, layered with topsoil, then Act of 1977, the regulation of surface coal mining was left to the
seede ek
e i - states. In many cases this meant that it was largely
F Source: The President's Commission on Coal (1980: 159) -
L - . 5 4
a i 14
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FIGURE 1-3

SURFACE MINING - MOUNTAINTOP REMOVAL METHOD
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@ A particular type of ‘contour mining, in which mining
Proceeds all the way across the top of the mountain.

1. A drill bench is cut from the side of a mountain, both for
use as a haul road, and for extending drilling.

2. Topsoil is removed and stockpiled.

3. The overburden is drilled for placement of explosives.

4. Blasting loosens the overburden;

5. Loaders or shovels load the overburden into trucks and it is
backfilled in a previously-mined portion of the pit or
placed in a head-of-hollow fill.

6. The exposed coal may be blasted or loaded from the seam,
depending on its hardness. Trucks haul the coal out of the
pit area.

7. The backfilled pit is graded, spread with topsoil, and

‘revegetated, while the next "cut" is begun. A flat to
gently-rolling area results. :

Source: The President's Commission of Coal (1980: 161)
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FIGURE 1-4

SURFACE MINING - AUGER METHOD

Source;

1.

2.

3.

REMOVAL OF QVERSURDEN

Augering is a supplementary
mining method, used to reach
coal which cannot be economi-
cally strip mined because of
deep overburden.

After the coal seam has been
mined out to the desired depth
(to the highwall face, as deter-
mined by the stripping ratio), an
auger (like a large drill) is em-
ployed to bore horizontally into
the seam, perpendicular to the
bench.

As the auger hores, it carries
back out to the pit area the
loosened coal. \\

This coal is then trucked out of
the"mine area to be stored; rec-
lamation of the pit begins.

16

The President's Commission on Coal (1980:

163)
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unregulated. Though the earliest state law was enacted in the late
19305 (West Virginia), for decades state 1aws, regulations and
regulatory agencies were woefully inadequate ﬁo the regulatory
task. Statutes and reguletions were weak, enforcement was 1ay
and, in some states, corrupt. By the early 1970s, however, mcsf
states began to strengthen their regulatbry laws (c¥, Imhoff, Friz
and LaFevers, 1974), partly in response to the threat of federal
intervention., In most sfates, particularly in Appalachia, these
lews were not enferceﬁ vigorously (cf. Save Our Cumberland
Mountains}>1978). ‘

In fippalachia, the pericd-prior to the late 19708 is often
referred to as one of shoet’n shove mining. This richly
evocative label calls attention to the routine socially and
environmentally harm%ul m:n:nq practices of those times. Coal was
mined using the easiest and cheapest methods, with little reéard
to the social and environmental impacts. For example, explosives
were used, often recklessly, to loosen and breakk up the coal
deposits. In the process,; nearby residents and‘their dwellings
were subjected to rock and other debris (flyrock) hurled from the
explosions. In Appalachia, spoil materials usually were pushed
over the side of the mountain -- a practice “known as pushing sgm1l

over ggg ggggglgge. In the midwest, spozl from the box cut and

- f1rom subsequent trenches was'left in ridges and piles. The final

trench — the last cut -- usually was left unfilled.

. The absence of effective state regubatlnn not only permxtted

these harmful m:nzng practzces but alsc enabled many mining

companies to avoid any pretext of reclamation. Such mine

npersfars, after extracting the coal, simply aban&oned the mine
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site. By the mid-1960s, nearly one million acres had been left in

this unreclaimed condition (U.S. Dept. of the Interior, 1967).

Consequently, the highly unstable and acidic s5poil materials were

left to erode under the onslaught of rains. In Appalachia,

especially, the resulting

sedimentation choked streams; the

acidic runoff killed aquatic life and ruined wells and other watee

supplies. In other cases, mudslides damaged or destroyed property

and dwellings. After the passage of several vyears, many spoil

banks achieved a degree of stability, but even then they often

would not support vegetation.

All this damage and environmental destruction was evident, of

course, to anyone who cared to locok. By the 1960s, a surge of

published work by popular writers (e.g., Caudill, 19462) and

government agencies {(e.qg.,

U.S5. Dept. of the Interiar, 1947)

documented and called attention to it. Poartions of the American

landscape resembled the surface of the moon, having been rendered

useless because of inadequate reclamation or abandonment. In the

midwest and in Appalachia,

landowners were becoming

indigenous " citizen groups and

more vocal in their call for tough

regulation of the sQrFace mining industry. The marriage of this

indigenous protest movement with the environmentalist movement

gave new impetus +to

legislation.

the

demand for effective regulatory

)




CHAPTER 2
THE ANTI-STRIP MINING MOVEMENT AND THE BATTLE TO

ENACT FEDERAL LEGISLATION

THE ANTI-STRIF MINING MOVEMENT

Vigorous opposition to strip mining arose in the latter half

ravages of surface mining were carried out in isclated areas whose

residents had little political clout in the state legislatures.

Faced with these difficulties, the movement quickly sought federal
relief.
In the west, massive surface mining arose very rapidly in the

1970s. of the mining is done by the largest coal companies

Mast

ﬂ of the 1940s in Appalachia (Fisher and Foster, 1979) and in the ] on land leased from the federal government. State governments
garly 1970s in the West (Parfit, 1980). Appalachian citizens’ EH moved quickly to regulate mining and to get their share of the new

i‘ ;
© groups, discouraged by the ineffectiveness of state laws and lax wealth. State regulations in the west were quite strict in

[

enforcement (Schneider, 1971; Munn, 1975), overwhelmingly favored

the abolition of strip mining. It was generally believed that

acceptable reclamation was impossible in most mountainous areas.

The grassroots anti-stripping movement did what it could with its

limited resources: it engaged in sit-ins on strip mine sites,

took its case to the courts, and tried to change state laws. On

cccasion, mining equipment was destroyed. However, its resources

et i

comparison with those in the east. But opposition groups soon

emerged around the issue of property rights, the loss of

agricultural andcgrazing lands, and the guestion of whether or not

reclamation ?E possible in arid regions. In both the midwest and

far west, 1local rights groups and farmers provided strong support
for a federal law.
oirganizations  was in

The major success of the grassroots

g: were fews its membership base was not broad; budgets were slimy publicizing the nature and extent of surface mining as an
its 1local :onstituent‘groups were only loosely coordinated; and environmental issue. The issue appealed to the media, a&lready
political, legal and technical expertise was limited. attuned to environmental problems. Thus, strip - mining, a

LB B B B NS T

Constraints on the success of the movemeﬁt were great. Most particularly spectacular gxample of ecological abuse, became a
Appalachian coal is in the hands of absentee owners {Appalachian national issue in the hands of the larger environmental movement.
Land Ownership Task Force, 1981), & potential souwrce of grass- What was ‘the nature of this movement? Who were these
roots solidarity. Unfqrtunately, mastkof the coal is mined by E% environmentalists? What resources did they bring to the bgttle?

local operators who are protected by local politicians with mining

interests.

virtually impossible to prosecute successfully because of the

collusion of mine  operators and the "courthouse crowd."

Additinnaily, in most of the Appalachian states,  the deepest

AV

20

Historically, environmentalism in the United States has its roots

in the conservationist movement of the late ninéteenthﬂﬁﬁentury.

e

When theiéﬁﬁﬁknnmental movement emerged as a political forceslin... .

<

'the. late 198608, both the older consefvatinnist groups {(.g.,

Mational Audubon BSociety, the Sierra Club), as well as newer,'mare

D
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activist associations (e.g., the Friends of the Earth, the
National Resources Defense Council) formed its organizational
base. By the mid—-1%70s, such organizations had between four and

five million members {(Mitchell, 1979; Humphrey and Buttel, 1982).

As in the case of the early movement (Reiger, 1975), research has

consistently indicated that the membership base of these

organizations is sclidly upper—-middle class (Harry et al.., 19&9;

Devell, 19703 Faich and Gale, 1971; Harry., 1974). There is some

evidence 'that? it is the professional wing of  the upper—middie

class, not the managerial wing, that is dominant {(Devell, 1970;

Cotgrove and Duff, 1981). It is likely that critics are correct

in designating the movement®s social base as the "public and not-—.

for—profit sectors" (kKristeol, 1972; Weaver, 1978).7

The national environmentalist organizations —— there alsc are

thousands of smaller, local groups —— are "funded social movement

That is, they are

organizations” (McCarthy and Zald, 1973).

groups whose policies are constructed and carried out by a small
band of professional leaders supported by a "dues constituency.”
The latter also may be thought of as a "conscience constituency,"

in the sense that the pay-off for contributions is quite indirect.
S

The passage of numerous environmental laws {e.g.. the National

Environmental Policy Act, the Clean Air Act, the Federal Water

Pollution Act, and the Coastal Zone Maﬁagement Act) testifies to
the effectivenesé of this I;bbyihg by funded social mDQement
organizations. It is also the enQironmental organizations which
bear the brunt of sponsoring litigatiqumeént to insufe that laws

will be enforced in the "public interest” (Handler,‘1978).
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and Dunlap,

It is not without some justification that environmentalist

groups claim to stand for the public interest. During the late

19608, concern for environmental reform rose from nowhere to

second place among public issues (Erskine, 1972). Although there

has been a decline {(Dunlap and Dillman, 1974), there remains a

high level of support for environmental concerns (Mitchell, 1980).

In the early 1970s, this high level was marked by virtual

consensus across class and regional lines (Dunlap and Van Liere,

1977). activism is

Somewhat higher support for environmental
found among the college educated (Tognacci et al., 19723 Van Liere

1980), among those employed in the service sector,

faire liberalism (Honnold, 19803 Buttle and Flinn, n.d.).

When the national environmental organizations joined the fray

for surface mining reform, they possessed many of the resources

needed for a long battle. They brought a record of legislative

and lobbying success, a moderate financial base, a publie

mobilized for further reform action, and considerable legal and

technical skills, The nine national environmental organizations

whose representatives testified before Congress in 1971-72 on

surface mining‘ legislation represented approximately one-half

million peaople. By 1973-74, their activities were coordinated

with those of a number of local groups in a‘ Coalition Against

Strip Mining (26 organizations overall, representing ranchers,

farmers, Native Americans, sportspersons, and churches, as well as

environmentalists). As the activities and goals of

organizations coalesced, in Washington, D.C. the Environmental

Policy  Center was founded and became the ‘nmajnr

2
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The i?ruggle for  reform was led by a han ‘ 4 s - In 1948 testimony before the Senate Interior Committee, cosl

cnordinator%& and lobbyists with strong backing from the varied

—

industry representatives opposed any federal effort to regul ate

array of citizens® groups and funds from environmentalist

e e b e R it ot ot o e S

surface coal mining. Although the industry would later modify its

oy
[C——)

organizations and foundations. The desire of the grassroots

K

opposition, the 1968 testimony contains most of the claims and
groups for the abolition of swface mining was compromised almost

-

¢ i

tactics found subsequently.

&

’ inni strategic choice that led to a
from the beginning of the battle, a strateg Industry representatives were quick to admit that strip

certain amount of internal conflict. During the long march toward

H i
* =¥
Ftrticsommts

mining had produced sericus environmental and property damage.
federal regulation, the leaders honed their political, legal, and

3

This admission was made only in passing, as though it was not

W
(e
Vg

i ¢ i ' tightly drawn law
technical skills, enabling them to help shape & anEny worthy of extended comment. And past damages were portrayed as

that could be used to limit the discretionary power of the

¥

the negligent practices of few irresponsible operators Qha, for

)

e

piropased federal regulatory sgency.

&

I ‘ the most part, were no longer mining coal. The American Mining

THE BATTLE TO ENACT FEDERAL SURFACE COAL MINING LEGISLATION Congress®s (AMC) representative stated that the problems ‘"have

=
=l

been recognized and are being dealt with by the States in which

LR

Federal surface coal mining legislation was supported by

i 20

g
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especially difficult because every mining operation is

. 5 k, . " y . . . . . .

- environmentalist, conservationist, and grass-roots t+egional e they exist. "[LTlhere is no indication that additional controls are
groups. Group members peointed to the destructive impact of ; ; é% needed” (U.S. Congress, 5903?95‘1969= 9?). In addition, the
surface mining. They alsoc disputed its economics and charged that r s establishment of [federall guidelines or standards is
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the mining industiry had been permitted to externalize most of the 1
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harmful costs of its operétions. LegislatiVé proposals ranged to some extent unique, and what would be inconsistent

o

from total prohibition of strip mining to severe restrictions on

with good mining practices in the desert country of the

sparsely settled areas of the West might be unacceptable

the places where, and the conditions under which. it could be

P

conducted. Arrayed against this coalition was the coal industry in the East where rainfall and the nature of alternative

4

and those dependent upon it, manufacturers of heavy equipment and

==

land uses create far different conditions (1968: 104).

the electric utilities In their nine-year effort to block 1 The mining industry, the AMC representative assured the senators,

5. %

federal legislation, the industry,consistently put forth the same has begn

set of ' objections, though it occasionally shifted or madified actively engaged for years, on its own initiative and in

Y

paia

i g o

25

24

W
,,’:\_:/4/'/
—
!
) ;
o

e eyt A b A A s . . s P ST SR RN

er g et




e
»

p

‘contral the

cooﬁeration with State and local governments, to

minimize to every practicable extent the undesirable

side effects of mining operations. Where land

reclamation i=s desirable and concertedv

feasible, the
efforts of ouwr industry are increasingly directed to

programs designed to bring about land reclamation (1968:

- 97) .

Similarly, the uice-president of Consolidation Coal Company ({(one
of the nation®s largest) assured the committee that
the industry today has the technical and engineering

staffs to reclaim strip mined land - and they are doing

the job - emphatically so! Remarkable progress has been

made in the art of land reclamation in sthe last +few
YEArs. This . progress has been made under local and
stgte supervision, and it is now in good hands {(1%48:
135 .

¥ -
The same witness acknowledged that thercoal industry "may have

made some mistakes in the past," but, he assured the committee, it

slow

is "our considered judgment that a Federal law would, only

=

An 6¥ficial of

down the pﬁogress we're now making”" (1968:  138).
the Mational Coal Association  (NCA), like other industry
representatives, argued that "the principal surface coal mining

operators are meeting the obligation to reclaim the land . . .

therefore, you -have before you reliable evidence to support the

ceonclusion that there is no need for Federal intervention to

surface mining of coal” (19468: 139). During

guestioning by Senator Len Jordan (Idaho) the witness again

7
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distinguished between classes of mine operators:
We don"t say we can defend everything that has been done
by a stripper anywhere . . . We are just.saying that the
major companies at the present time, and the industry as

a whole, are all convinced that we have to do this job

and we are trying tordo it. Né are asking for that

opportunity (19468: 142).

In 1968, and every year thereafter, industry representatives

raised the specter of economic retrogression, increased dependence

on foreign fuel, and a damaged military defense posture. The coal

industry®s stand was that federal legislation would be

"unnecessary, undesirable, and impractical” {19682 ?8).

Mevertheless, Senator Jordan asked one of the industry®s

representatives if it would help write an acceptable bill:
‘Could not you people in the mining

industry suggest

amendments to this bill . . . What amendments would you
suggest that‘. - « would provide for some of the things
that you think this bill lacks (1948: 108)°?

The witness again stressed the industry®s "opposition to the total

concept of Federal Control." He did suggest, haowever, that the

federal government might spend monies on research:

efforts

Research by the Federal Government to aid and

supglement théﬁfgéearch'of the mining indqstry will far
better serve the public interest than the vast system of
Federal regulatory control as envisioned in [the billsl.
Cooperative research is an appropria%e Use of Federal
.~ resources (1948: 105);

Those who testified in favor of zome type of federal surface
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mining statute were divided, especially on the question of the

adequacy of state reclamation laws. Harry Caudill, a former

kentucky legislator and the author of NIGHT COMES TG THE

CUMEERLANDS and MY LAND IS DYING, urged the senators te "view with

caution and skepticism industry claims that present State laws are

working well and that valuntary efforts are hand}ing the problems

{1968: 92). Others were less critical of state

satisfactorily®

effarts. One witness, for example, told the committee that "new

and strong state laws are all fairly recent, and the time to see

further public

whether they are roing to he sufficient without

action has not yet passed" (1948: 338). W Ly
This tendency to defer to state regulation was supported by

the states themselves. Oklahoma’s governor informed the committee

by letter that "all segments of the mining industry in Oklahoma

have shown their willingness to cooperate in implementation of our

reclamation law. I see no reason to add additional burdens to the

(1968: 287).

State by passing Federal reclamation legislation®
Beorgia®s chief geclogist assured the senators that "in the light
o¥' the legislation to control surfaée mining passed by the 1948

session of the Georgia General Assembly, we see no need ~r

justification for [federal legislationl" (1968: 326).

There were +two points that, although they did not figure

the 1968 hearings, assumed much more importance

prominently in

later. First, -a number of senators and witnesses suggested that

the states were reluctant to develop strong regulatory programs

for fear of harming ‘local mining interests.

equalizing the regulatory costs, . it was argued,

However, by

a federal law
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would eliminate any competitive advantage a state with weak 1aws

might have. Nonetheless, Wyoming’s governar told the committee

that "surface mining regulation should not be used to equalize

competitive situations. It should be limited +to its stated

purpose -- to conserve natural resources"” (1948: 351). The

western gavernors recognized that, in the words of Montana®*s Tim

Babcock, they were standing "on the threshold of development of

great coal deposits" (1943: 348). Wyoming’s Stanley Hathaway told
the committee that states with comparable surface mining problems
should be

allowed the opportunity to cooperate regionally in

solving their‘prnblems « =« . States could cooperate in
developing legislative objectives . . » Rehabilitation
staﬁdards

could be adopted. Duplication in research

work could be avoided. Above all, by common agreement

and action any competitive advantage to one state  over
annther resulting from regulations could be pfévented
(1968: 352).

issue

A second raised almast in passing durihg the 1948

Senate Interior Committee hearings appears in a written statemen
submitted to the committee by the National Association of
Manufacturers (NAM). It notes that "a perbeiual, overhanging

possibility of federal intervention with a set of differing

-

regulations . . . would make realistic planning —— from both the

operational and economic standpoints —— practically impossible®

The NAM was suggesting that the uncertainty about

{19468y 307 .

federal regulatory legislation could prove damaging to the mining

indug;ry, guite apart from the: substance of regulations
29




themselves.

Interim Events

The Senate Interior Committee did not report a bill  in the

F0th Congress, and further hearings were not held until 1971. In

the interim, the_states made various efforts to deal with surface

mining problems. There was a dramatic increase in the pace and

volume of state regulatory legislation. West Virginia had enacted

the nation’s first surface coal mining law in 1939, but it was not

until the mid- to late 1960s that most states became seriously

invelved in surface mining regulation. Between 19465 and 1977, 38

states either enacted or amended their strip mining laws.

The states alsco made a limited effort to cope with strip

mining problems cooperatively by establishing the Interstate

Mining Compact Commission. The Compact, conceived in 1964 at the

Southern Governors® Conference, was organized to prod the mining

industry "to utilize techniques designed to minimize waste of our

natural resources" and to take action "to assure adherence to

sound standairrds

and procedures by the mining industry” (Annual

Repoﬁt 1978, 1979: &). The Compact required fouw members before

f

it became operational, 1271

but this was not accomplished until
: S

when Oklahoma Jjeoined -— having been preceded by Kentucky,

Pennsylvania, and North Carolina. Currently, there are 17 member
states, all but three (Texas, Oklahoma and New Mexico) located in
either the midwestern or Appal achian regions {Interstate Miﬁing

Compact Commission, 1981).

None of the western states with large
cocal reserves has elected to join " the Comgact.‘ During thé

Commission’s mrganizational period, it noted:

~_ 30
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Many states have failed to pass adeguate legislation for
the pfotectinn of their lands and water and because of
this the federal government has now undertaken the task

of writing & law that will apply nationwide. Had the

Compact become active a few vears earlier, there would

be no need for federal legislation in this field for it
is required that each state pass adequate surface mining

legislation in order to become a member of the Compact

{IMCC; n.d.: 3-4).
The Compact movement was a case of "tpo little too late” and
may have foundered on the problem of regional competition for coal

markets. Some states aé;rently felt they had 1little to gain

thirough tough regulations since their reclamation and existing

environmental problems were not as severe as those in  other

regions, chiefly Appalachia. In any case, the western states

generally have not elected to join the Compact.
Certainly, midwestern and eastern coal cperators fear western

competition. A 1974 study notes that "Midweste?n coal markets

have declined in recent years . . . A part of the regional demand

for Midwestern coal has been transferred to the Northern

Plains where extensive low-sulfur coal reserves are currently

being developed." This movement, along with the ‘"emerging

Midwestern market for coal-based synthetic fuels, indicates a need

for coordinated programs to develop the regions coal reserves”
(Carter et al., 1974: B5). The president of the Harlan County
{(kentucky) and MNational Independent Coal Operators® | Associations

enpressed concern about western coal invading traditional markets

Graat’
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7 for eastern coal. He suggested forming an "operators® league to {é regulation is no match for the surface mine industry, at
i ) ‘
” promote he use of Appalachian coal." saying that "i+f we don’t : least in West Virginia, and I suspect from superficial
' unite our efforts together I[sicl and offset some of the Western 2 I E observations the same can be said elsewherse (U.5.
= strippers,” the Eastern coal industry may be severely damaged f Congress, Senate, 1972: 285,287).
(National Independent Coal Leader. April 1977: 21). ; j The witness doubted that a federal law would make any appreciable
; g .
T : i difference, but he noted such a law would have some advantages:
Z2d and 73d Congresses: Hearings and Legislstion A ﬂ
‘ 2 o < LAJ: least it offers escape from the depressing game of
. By 1971 any hope that the states could and would regulate : S '
: ' 'é g economic blackmail which has so freguently reduced State
surface mining had all but disappeared. Iin the @92d Congress Ul

legislatures and State regulatory bodies to virtual

£ AN L S

! locations where the possibility of adeqguate reclamation could not

'
E (1971-1972) and 93d Congress (1973), approximately 20 bills to ﬁ TW
- ’ : 4 L) impotence {(U.5. Congress, Senate, 1972: 287).

regulate strip mining were introduced. Committees of both the i
i} T Environmental, conservation, and affected-landowner groups
i House and Senate held hearings. A witness for Save Our kKentucky, i %

) & ) were not completely united during the 1971-1973 hearingsy their

re a citizens® group opposing strip mining, told thz House committee ' ' § -
{‘ that ' g g} proposals took both "hard" and "soft” positions. The "hard"
B a . o ‘ 3
. . o position called for an end to all strip mining commencing from siy
g Kentucky's reclamation attempts have been a wholesale . gi 7 ,
L - to eighteed’ months after enactment of legislation. The '"soft"
L failure. Reclamation is a fiction. It is the grandest e
: O i i ! position advocated a ban on strip mining only in areas or
{ lie perpetuated upon the American public. The so-called i g} ' '

reclamation which the strippers practice does not even

ﬂf . , , gi be conclusively demonstrated {(e.g., on mountain slopes of 14
- merit the description of repair work (U.S. Congress, 7 g - ‘ ‘ ,
: ; | I degrees or more). A variant of the "soft" position called for the
House, 1972: 541). ' n {
i : g 2 g} abolition of certain types of strip mining, primarily contour

Replacing 1968°s cautiously optimistic view for reclamation was

Ze] £

stripping inqmountainaus regions. | Suppoerters of both "hard" and

the firm conviction by legislation supporters that strip mining y
' ‘ "soft" positions maintained that deep mining could be stimulated

i

would have to be banned entirely or, +ailing'£hat, the job of "
' ) both sufficiently and guickly in order to minimize any temporary

=3

e
Fey

regulating it turned over to the federal government. The former )
) ' decrease in coal production.

deputy director of West Virginia®s Department of Natural Resources
‘ : The coal industry, especially its largest producers, reversed

S

>3

teold the Senate cammittee: .
‘ the stand it had taken in 1968 when it opposed all federal

[Tihe surface mining industry in Appalachia is not

‘ ‘ @ fk b legislation. It now supported the establishment of minimum
amenable to ” social control . . . In a word, GState i i f , . ) i “
gI ‘ Iﬁ %‘ federal guidelines for regulating surface mining. The  states
' Q “

=g,
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gw §  % ?, #he ~industry asserted that it would support only ‘'"workable,
g* ,‘would be given the opportunity to develop regulations consistent % 4% ﬁ§ reasonable, and realistic legislation. These words were to be
: with the guidelines and, after a time, the federal government é % ?@ repeated many times over the next six years as the industry
- would be empowered to enforce federal regulations in states which ; é i noqénally continued to support federal legislation, but only its
i failed to develop an acceptable regulatory program. The president g' 'é } own kind of le?islation.
| _/ of the National Coal Association told the Senate Committee that | ﬂ The 1971-1973 hearings were critical for the coal industry.
I [Tlhe responsible companies of the coal industry now ; é i Although our  reconstruction of motives and objectives is
o support reasonable Federal legislation which will enable E ] speculative, the record suggests that the largest coal producers
" the States to do a more effective job of regulating ' % ; were primarily concerned with protecting, if not enhancing, the
Eq v surface mining and reclamation. We believe fair and E ] ' value of their western coal ieases_‘} They pursued this objective
) reasonable regulation, uniformly enforced, can and will j - by warking to defeat the call for the abolition of strip mining.
§“ allow the continued production of coal for the national ;7 ! They sought to allay the concerns of western lawmakers who did not
i ig;EFESt and will assure that all operators - including i g} want their states to become another Appalachia. The basic goal of
g some wheo might otherwise shirk their duty., to the _1 large coal in nominally supporting federal legislation was to
g: detriment of the whole industry and the Nation —— follow %3 gl ensure that the law would be sufficiently flexible to accommodate
good reclamation practice (1972: 3153 emphasié added) . fv g} site—-specific mining variations. In addition, such support was a
ﬁ: Although less enthusiastic, the Mational Independent "Coal - hechanism for pressuring "irrégponsible" elements in the industry
. Operators” Association supported the NCA's position (U.Sf E} to put more effort into reclamation.
g: Congress, Senate, 1972: 775-777). 0On the other hand, the Tri- ,.,  In enphasizing its support far “fair, realistic, and
ﬁi County Independent Coal Operators (Virginia) -= which represented r {’ %} reasonable" federal legislation, the coal industry advanced eight
smaller operators —-— coptinued to DPPDSE’ federal legislation, : gf key points in its 1971-1973 Congressional testimony:
gj generally making theAjéame arguments the entire industry had ?- ﬁé e 1) Eecause of the immense diversity in mining
'; advanced in 1968, that the states were adéquate to the task (1972: %? conditions and problems in the S0 states, federal
%: 519-623) . = reguiaiians wowld have to be broad and flexible rather
The industry®s "support" of federal legislation hardly cnuid than specific and rigid. '
he called enthugiastic.' In fact, it appears that it was pushed i  ?v;@ i (Q)Y The enQironmental abuses of strip mining were a
g{ . into publicly endorsing the concept of federal controls only by - ff tif gl pfuduct of the past and were produced by & small
; the extreme measures strip mining opponents deménded.' Mnreovér, i” ’?;: gl _ ‘percentage of  Dperatnrs, thbse on the fringe of the
a c : ii &ﬁ i; as
’ 34 .
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industry’s
guidelines.
disagreement
industry generally

aspect of the debated bills.

industiry. Comparable‘ abuses could not and would not

pocur again.
{3) They would not occur again because the “"science" of

developed than in

reclamation now was so much more
parlier times. In fact, developments in reclamation
technology were taking place at such a fast pace that

virtually all land would be reclaimable in the future.

(4) A total ban on strip mining would reduce coal

production, make the United States more dependent on

foreign fuels, and lead to electric power shortages.

(5) A total ban on strip mining would produce rising

unemployment and have a severe economic effect in areas

dependent on coal mining.

(6) A rapid or substantial conversion to underground

mining could not prevent these consequences because the

lead time required to open deep mines was too long.

{(7) A return to deep mining would consign increasing

numbers of miners to death or injury.

(8) The federal government should play a larger part in

supporrting andwconducting coal-related research.

it is not possiblé here to convey fully the extent of the

persistence in calling for flexibility in the

Nor is it possible to document the extensive

over details of the various federal proposals. The

avoided taking a rigid stance on any single

For example, various bills called

for the dsegrégation of seil strata during a mining operation soO
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they put back in the same order in which they

could be were

remaved. Hanna Coal Company®s president told +the Senate

Committee:

If the land is to be revegetated, the most important

consideration of the reclaimer is to create a good

girowing medium for vegetation. Reclaimers have

discovered that often the topsoil —— where it exists —-

has become worn with time and usage and that a

previously unexposed laver will contain better nutrients

for maintaining healthy grrowth. More often than not, a

mixtuwre of several layers of earth uncovered in mining

will provide the best growing medium.
We have found in some cases that the upper strata are

the

best and should become the future growing suwface.

Each case is different, however, and for this reason I

would suggest that any legislation drafted by this

committee reject the idea that, i1eplacing topsoil after

mining necessarily insuwres good reclamation (U.s.

Congress, Senate, 1972: 320).

The industry, it must be noted, called for flexibility only

in those

areas which would increase its options in planning and

conducting mining activities. It opposed flexibility in

legislative provisions which would decrease its own operating

options or increase unpredictability. The industry, for example,

12 b
uvirged a narrow, inflexible provision for public comment on mining

permit applications and citizen suits against coal operators.

While many environmental groups favored entrusting enforcement

responsibilities to the Environmental Protection Agency., fearing

37
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! ?g ST The importance ‘of allaying western lawmakers® anxieties
that the Interior Department had too much aof a protectionist i? §ﬁ cannot be overestimated. This was made doubly important by the
relationship with the coal industry, the industry insisted that g' 45 g% fact that an overwhelming majority of committee membefs in  both
the Department of the Interior was the "logical" plgce for surface Q 8 i the House and the Senate were from western states; iﬁ 1972, 77
mining enfaorcement responsibilities. Similarly, industry | g, percent of the House committee members were westerners while 100
representatives generally opposed the inclusion of CFiMi”a;? v q percent of the Senate committee members were from the west.
sanctions in federal legislation: | % . Arizona’s Senator Paul Fannin told Tennessee's Senator Howard
fWle believe most emphatically that criminal sanctions ?? Haker that he had seen the damage done by stripping in Appalachia
in a Federal swface mining statute would be most { ;3 :' and "I don"t want that to happen to my State"” (1972: 586). Alsa,
inappropriate. It will not be possible to meet the due i some western lawmakers® constituents resisted the encroachment
process requirements of the law. Moreover, in matters ﬁ‘ of swface coal mining. A Montana witness told the Senate
affecting mined 1 and where every operation is ? . committes: |
necessarily unique, it is most unfair to suggest that‘ﬂ | 'é gﬁ We do no# want our beautiful State of Montana ruined,
operators should be subject to criminal sanctions whi?ﬁ ‘i o nﬁr other Western States, in order to decrease the air
the regulations issued pursuant to the act will b% a4 pollution in the East when the true motive behind strip
‘couched in gene;alized language.vxThe prroper enforcement | r’ mining is a higher margih of profit for the coal
mechanism in such situatgons ig ;; way of injunction,' : - companies, This greed and irresponsibility of the coal
the terms of which will expljcitly define the impact of 1 campanies will lead to the destruction of our area and (
the regulation in a specific mining operation (1972: { ‘Q ) others like it (1972: &46). -
283 . EE The coal industry was successful in the 1971-1973 session in
Examination of the legislative record clearly indicates that ﬂ?‘ defeating the call fa?;a ban on strip mining. In general, thé
opposition ;D criminal penalties was not a major concern of the }(: f‘ ’ industry appeared to ;onvince western lawmakers that their region
coal industry. The matter received only peripherasl attention; nor | g§ wés sufficienﬁly- different from Appalachia that they need not
wazs the industry completely united on the issue. The NCA did not ?1 ‘; " Worrry. A resident of the Hopi-Mavajo reservation in New Mexico
'aétively oppose the provision fn?Jcriminal sanctions, suggesting ?f ﬁg praised Peabody® s Black Mesa project, which prompted Utah’s
only that they be reserved for cases in which a ber??“ "Engwiﬂg;g ;' ;i @3 Senator Frank Moss to remark:
g: authorized, ordered or carried out" a viclation of the law (1972: ﬁ = I ‘am somewhat reassured to‘ hear from the Peabody
411; emphasis in the original)- representative hete today, as well as vou, thgf‘there is
g4 - : q} 39
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restoration work going on and that there will be no

permanent damage on HRlack Mesa after the coal is

removed (1972: 471).
And if he ever had any doubts about the coal operators”® intentions
aside

and integrity, Wyoming®s Senator Clifford Hansen put them

during the hearings:
We are proud of the fact in Wyoming we have had our own

land restoration law for some time and it has been

industry. They

accepted in good faith by the mining

have been very cooperative and as a matter of fact they

have suggested a number of measures that have since been

written into Iaw that I think reflect the kind of

rapport that must exist between industry and legislators
if we hope to come up with workable laws.

It is one thing to hear from people not involved 1in

the business. I don’t say those persons shouldn™t be

heard. I do say it is crucially important that an

af@écted industry be heard alsc (19723 449).
After hearing the testimony, Arizona’s Senator Paul Fannin said:

I will pay tribute to Department of the Interior when

this is all completed in 30 years. Thekland there will

be in much better condition than when it started. In
fact, as it goes along, they will have a praductiv%ﬁy«
they do not have now. They will have facilities that
are not available now (1972: 386). u

Finally, perusal of the committee reports suggests the

industry was successful in its efforts to portray the abolition of

46
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stirip mining as catastrophic:
The Committee is aware of the critical energy situation

facing the nation and the very significant role that

coal plays in the energy supply pictuwre. This was a

significant factor in directing the Committee’s

attention to means for regulation and control of coal

mining surface activities rather than outright

prohibition. The 1latter would create an intolerable

situation in the presently overstrained energy supply

pictuce (1972a: 19).

The cnmmitteen;ﬁrther expressed its concern about the economic and
employment problems which would result from a ban on strip mining
and declared its belief that reclamation not only was possible but
that first-rate reclamation work was being conducted.

Although the bill

House did pass a (H.R.46482), the 92d

Congress did not enact surface coal mining legislation.

Gerald Ford's opposition to legialaifon reguiating strip

mining was well known. Consequently, the coal industry could

stall as long as Ford occcupied the White House. Between 1271 and
1977 —= when & bill %ﬁnally was signed —-- the industry supported
the concept of federal controls but worked to defeat any specific
bill. Its ‘

1971-1973F testimony and the oil embargo of 1973 had

served to put: advocates of strong strip mining contrels in a
defensive position. In 1974, the bill which passed the 93d
Congress (5.425) was modified to deal with the industry®s

contentions that regulation led to increased urnemployment.
I :

8.423

41
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contained a section providing extra unemployment benefits for

anyone put out of work by swface mine shutdowns resulting from

controls.

federal The same section gave preference in contracts

for reclamation work to former mine opetrators or emplovees who

{U.8. FCongress, Senate,

possessed the requisite heavy equipment

1974). Still, the industry was not entirely happy. For one

thing, the bill contained provisions permitting the Secretary of

the mining.

Interior to designate lands or areas unsuitable for

The industry position opposed any flat prohibition on mining in

designated areas or terrain conditions.
In 17974 Congress passed 8.425% and sent it to the White House.

President Ford vetoed the bill on December 30, 1974, Congress

responded by passing a similar bill (H.R.28) in 1975 which Ford

on May 20 of that year. Ford gave four mrinicpal reasons

vetoed

for the action: {1) the unemployment the bill would causé, {(2)

higher electric bills for consumers, {(3) an increasing American

dependence on foreign oil, and (4) the resulting decrease in coal

production {U.S. Congress. House, 1975).

1977
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Relevant congressional committees were angered by Ford®s

stated rationales for vetoing H.R.25 and they seemed’determined to

pass similar legislation early in the 95th Congress. Added to the

fact that Congress had already enacted strip mining legislation

twice, this resoluteness assured passage of another statute. The

Surface Mining Control and Reclamation Act of 1977 was the second

Bill introduced in the House and the seventh bill introduced” in

the Senate — that is, H.R.2 and §.7.
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Between 1973 and 1977 Congress held no hearings on strip

jmining legislation and the President vetoed the bills it passed.
Developments generally strengthened the industry®s interpretation
of the nation®s enEfgy problems and the need to do nothing to
handicap surfaée mining. Other developments,

however, made the

industry more @illing to accept federal controls.

Data suggest that the climate of uncertainty swrounding
federal coal mining regulations was making it difficult For the
industry +to attract external capital and, thus, to plan mining

ventures. Colorado®s Governor Richard Lamm indicated that in the
wést, |

one of the problems we have « =« .« is the whole guestion
of prédictability. If we can have better predictability
about where coal developmen£ or energy development is
going to take‘place, we have a number of coal leaseé in
and we are getting production on less than 10

v

percent of our coal leases...and what we would like to

Coloradn,g

know is to have some overall idea about where the impact

is going to tgke place so that we can react to it and

. v
anticipate (U.8. Congress, House, 1977:101-102).
These remarks were echoed by Atlantic-Richfield’s representative,
who testified that "what we need is to understand the rules and to

be able to obey them from this point fD;ward . « « We need to

what rulés

the risks are, and what the ground

understagd are"

v
(U.S5. Congress, House, 1977:61). 0f course, considerable mine

pianning had been conducted during the period when stirip mining

i

legislation was debated. FProtection of these plans and capitél
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investments was a major plea by the iﬁdustry by 1977.

As a presidegtial candidate, Jimmy Carter stated that he
would have signed the second bill Ford had vetoed. According tb
COmsL AGE (Decehbér 19746: 21), part of Carter’s reason for pledging
to do so was his belief that "substantial increases in coal
production and uﬁilization will only come with a stable regul atory
climate. The veto of the strip mining bill merely prolonged the

climate of uncertainty." The industry realized that it no longer

a sympathetic President’s veto of

could count on any bill it
cpposed. - B
Finally, it could be argued that western coal developers by

now needed federal legislation for other reasons as well. Much of

=

western coal, as noted, iz owned by the federal government, even

though private parties own the surface rights. Federal regulation

aof some kind would be required for the mining of federally owned

coal. In 1975, the Interior Department secretary issued

regulations for surface coal mining on federal lands (known as the

"211 regs"). This move, by itself, meant that western mine

ocperators would now be operating under some kind of federal

controls.

For various reasons,  then —— a riew President, the industry’s

difficulty in attrécting capital because of regui atory

uncertainty, and the fact that the entire issue of Ffederal

controls had become moot -— by 1977 the coal industry was read§¢t°

"capitulate.” At the same time, Congress was concerned with

writing a bill with which "the industry [canl live."

Although by 1977 passage of legislation was & foregone

conclusion, there remained groups and individuals who wanted to
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contest issues which were then moot. They had not heard the

message thag Congress no longer waé~dbnsidering a total ban on

strip mining. The president of Save Our Cumberland Mountains “old

- the House subcommittee "we feel that the only sensible thing is to

start a

regulated phase ocut of strip {U.S8.

mining" Congress,

House, 1977: 29). Others wanted to contest the issue of whether

mined land could be reclaimed, apparently not realizing that

Congress already had accepted the industry’s assurances that the

"science of reclamation® was progressing daily. A Montana cattle

rancher called this a "dangerous premise, " arguing that

reclamstion research is a new form of alchemy. Al though

old-time alchemists abandoned the idea of turning base

metals into gold, the present-day reclamation alcheﬁists
are now faced with transforming money and spoil material
into diverse vegetative forage.

The saddest aspect . . . is that the reclaimers and

researchers and the general public desperately want to

believe the new alchemic theory, because it rationalizes

P .
ST R e
2 TSR

the advisability of ;%rip miaang {1977: 51).
. 4
8 } {
Members of the(ﬂogge and Sena#e subcommi ttee assured industry
R )/ .
J
wanté@ to write a
4
1ncriése

representatives that they bill which would

permit the industry to

coal pfodq;ﬁion. Arizona’s
//IJ far f

Representative Morris Udalil toldyé utility company representative:
I want to assufg you that I believe the Nation has got
to increase the production of coal over the next decade.
It is our inswrance ﬁolicy against the Arabs . ., . I

want to wite [a bill] that lets more coal bé mined and
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lets it be mined at a reasonable cost « . .« but +this
uncertainty is paralyzing the country (1977: 49).
Al though the entire coal industry bpposéd the 1977 bill
{H.R.2), at least nominally, & clear split in interest | between
eastern and western coal producers became evident. {(Many believe
that federal controls do not work as @eavy a burdeﬁ on the larger
coal producers. as on the smaller mine operataors.) These two
segments of the industry differed in the adamance and extent of
their opposition to H.R.Z2. Western witnesses made statements of
opposition &almast in an obligatory fashion but then went on  to
pffer detailed amendments. Eastern witnesses were more vociferous
-— even defiant —— in their statements of qppnsition. A
Eastern and western industry representatives were united,
however, in their calls for amendments to three sections in H.R.2:
provisions for public hearingé and citizen suits, and requirements
for determining the hydrological consequénce§ of surfacé‘ mining.
At the same time, western witnesses were concerned about
prohibitions on mining on &lluvial valley floors, provisions for
acquiring surface owner consent to mine, and restrictions on the

length of mining permits and the permit renewal process. While

these issues did not concern eastern operators, they were more

concerned about the provision that mined land be returned ta' its

approximate original cngtaur. Generally., eastern operators were
fearful that the bill would make it (1) effectively impossible to
mine much eastern coal and (2) too costly for small mpéraimks to
comply. Western operators expressed few, 1f any, concerns in
these areas. ) ,

In their testimony, the coal dindustry and utilities
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consistently ’saught to increase their options under the
forthcoming bill while limitiﬁg others®™ options. Industry saw
citizen suits and public hearings on applications for mining
permits as potential sources of harassment and, therefore, delay
and unpredictability. With trespect to citizen suifs, Congressman
Udall reassured a wi&gess;

One of the most utter frustrations of people who fear

coal mining 1in Appalachia is that there is no one to

talk to. The legislatureiﬁas been bought off, in their
view, and at the county CQQrthouse the judge and &l11
the lawfers are on the side of the coal companies. I+
they had some place to be heard and take out the
frustrations, a lot of times that helps. You give your‘
wife the right to complain and sometimes she won®t
complain. They doﬁ’t have a fqrum toc be heard, and that
is tﬁe philosophy behind the citizen suit provisions, to
legitimize and standardize some kind aof forum through
which people who haven™t been heard on the strip mining
provisions could be heard (1977: SO).
Bill H.R.2 was passed by Congress in July 1977 and the

Q
President signed it into law on August 3.
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CHAFTER 3

AN OVERVIEW OF THE ACT

The Surface ﬁining Contraol and Reclamation Act of 1977 has

been reviewed and discussed elszsewhere {(e.g., Dale, 19783 Harvey,

1978). Here we present a brief overview of the more important

provisions in the Act. Taken together, however, the nine titles

in the eighﬁy—eight page Act provide for a national regulatory

program "to prevent or mitigate adverse environmental effects of

present and future coal mining operations.”

Title 1 sets out Congressional findinds and the purposes of

th%ﬁ Act. Briefly, Congress asserted its belief that (1)

technology is available to reclaifs some of the economic and

and (2) regulatory

environmental impacts of surface coal mining,

efforts should be focused at the state level. Nevertheless, one

purpose of the Act is to establish minimum national standards for
regulating surface coal mining reclamation and the surface imbacts

of underground mining. Other purposes are to (1) encourage the

stafes to regulate mining in accord with such standards, and (2)

effect a program for the reclamation of previously mined lands.

Title 11 established the Office of Swrface Mining Reclamation

the the, Interior and

il

and Enforcement within Department of

promulgate and enforce surface coal mining

empowered it to

regulations. The Act provides for a two—-step implementation .of

the neworegulatory program. Initially, 90 days after enactment of

the SMCRA, the 0SM would publish interim regulations Ffor all

sur-face coal mining. Enforcement of the interim  program

regulations was to commence & months after the passage o% the Act.
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Duwring the interim program, coal operators were subject to a dual

system of state and federal regulation. However, by August 3,

1978, after the interim program was operating, a permanent program

would be developed, and the states would be given the opportunity

to devise their own regulatory programs to meet the standards of

the Act and the federal permanent pt-ogram. States would develop

their own regulatory programs and submit them to the OSM for

approval. States with approved programs would become the primary

enforcement authority (i.e., they were to have ‘"primacy"). In

these states, the 0SM would function only in an oversight

capacity. The permanent program would be enforced by the 0SM

states that failed to submit or to receive approval of

their primacy applications.

The Act provides the 0SM with incentives and prods to

motivate the states to develop and enforce stronger regulatory

programs. One of the most attractive incentives appears in Title

iv. It establishes an Abandoned Mine Land Reclamation Fund {AML

fund) to be administered by the éecretary of Interior. The AML

fund is to be used for the reclamation of lands mined prior to the

date of enactment. The principal source of revenue for the fund

is, for bituminous and sub-bituminous coal, a reclamation fee of

Kt cent; per ton of coal produced by surface mining and 15 cents

per ton of coal produced by deep mining or 10 percent of the value

of the coal at the mine, whichever is less. The reclamation fee

for lower guality, lignite coal is 2 percent of the value of the

coal at the mine or 10 cents per ton, whichever is less. Once a

state acquires primacy, one-half of the AML fees collected from

ite mines are to be returned to it for reclamation projects on
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abandaned mined lands.

/Gther incentives for the states ére contained in Titles I11,
Vii, VIII and IX. Included are provisions for fedetral funds to
create state mining research institutes, university coal résearch
laboratories, and graduate fellowships for studies in energy
resources. Also, federal grants are authorized to aid the states
in developing and operating their regulatory programs.

To many, the procedures set forth in Title V are the "guts"
of the Act. Title V contains 115 performance standards for
surface mining and reclamation that both the interim and permanent
programs are to incorporate and build upon. Just as important,
section S0l specifies a rigid timetable for the promulgation of
interim and permanent regulations and submission of state primacy
applications. The requirements for establishing state programs
are also contained in Title V.

The Act contains provisions for citizen participation in and

review of the development and implementation of the federal and

state programs. For instance, public hearings are reqguired at L~

several stages in the development both af federal and state
programs. And once developéa: in order to incnrparaie any changes
in the respective regulatinns, the 0SM was to hold public hearings
allowing & thirty-day comment peirriod from interested parties and
étate governments. Alsp, public hearings. were handated in states
reguesting primacy, with the Secretary of the Interior making his
decisions after these hearings had been exam{ned. If the primacy

paékage was not approved, states were permitted sixty days to

submit a revised program.

th
l::l

NI

ey

G
T e gyt

—

et e s

ésw—,-,ms,'

e rwi

=

g

[

eocany

=

e A S N RS T S o R S Nl T N R S B

et

N

£

e W e

S
it

=

e

s

£

PSR :
3 e S e T e T e e e b 2

Section 515 establishes detailsd mining and reclamation
'Perfarmance standards. Examples_ == required in the interim,
permanent and approved state programs — reguire mine operators
to: {1) submit detailed information on the proposed mine site and
a8 reclamation plan before a permit to mine is issued, (2) seéure a
perfnrmancg bond of sufficient size to pay for reclamation should
the mine opEfator fail to do so, (3) remove and store topsoil
separately so it can be used in reclamation, (4) conduct blasting
only under specified conditions, (5) monitor and take steps to
ensure that mining does not effect the hydi-ological balance aof the
mined area, (6)Jhand1e and store spoil materials DAIY in specified
ways, with no placement of spoil on the downslope, {(7) reclaim
pdktions of the mined area as quickly as possible after mining is
completed, (8) eliminate all highwalls in the reclamation prrocess,
(?}) regrade the mined area to its approximate original contour,
and {10) establish a self-revegetating cover on the mined area.
Other sections of the Act contain provisicns designed ﬁn restrict
coal mining in certain ecélogically fragile or economically
significant areas, such as Erime farmlands and alluvial valley
floors in the west (i.e., naturally irrigate& or subirrigated
areas capable of supporting agricultural activities).

Further, Title V outlines the inspection and enforcement
policies and the penalty provisions of the Act. The Act prcvides.
for a system of mandatory enforcement and close cooperation
between federal and state regulatory perscnnél. During the
interim program, 05M inspectors were reguired to inspe&f each
permitted mine site twice annually without giving prior notice to

the operator. Section 521 explicitly reqguires inspectors to write



a notice of vielation for every neguiatory infraction they observe

on a mine site. In addition, it requires them to issue a

cessation order {an order to cease all mining) under conditions of

imminent danger to public health or safety, or when an operator

fails to abate a vislation.

Bection 518 establishes the monetary values of penalties

assessed for violations and the process by which they are

assessed, adjusted and collected. A maximum of $5,000 may be

assessed for each viclation. Violations not corrected within the

time pericd set by the inspector may be assessed an additional

$730° a day. Maximum civil and criminal penalties of $10,000 or

one vyear imprisonment {(or both) may be imposed if a person

knowingly and willfully +fails to comply with the Act or the

" regulations.
For at least a decade, the coal industry resisted gll
efforts to }establish a new regulatory apparatus., Clearly; it
wanted to defeat federal swface mining legislation. Not until

Jimmy Carter’®s victory in the 1976 PFresidential election did it
begin detailed bargaining over many specific provisions in the
impending Act. By that late date the fundamental structure of the

Act and many of its detailed reguirements were accepted by a

Congressional majority. Nonetheless,

lobbied for requirements more to its liking. As a result, many of
the Act™s requirements contain variance procedures {(e.g., in the
reguirement that mined 1land be returned to iﬁs approximate
original contour). '

beneficial to the coal industry (e.g.., federal funds for coal

s
N

the industry successfully

Other sections of ‘the Act cleérly are

B Y

T

gy -,

-

gy gy

that

" fund, the cost is fixed and, therefore, calculable.

:"agency forcing! provisions {(cf.

research, and Ffor training graduate mining engineers and other

technical personnel). The Act alseo contains & mechanism, the

Small Operators Assistance Program (S0AP), to help small operators

meet the costs of preparing mine permit applications. In areas

impose financial burdens on the industry, such as the aAML

In many ways,

the coal industry successfully reshaped the Act for its own

benefit.

Nevertheless, passage of the SMCRA was a victory for its

environmentalist and citizen supporters. Generally, the Act®s

requirements are comprehensive and stringent, containing many

Ackerman and Hassler, 1981). At

the same time, and paradoxically, this stringencf and rigidity are .

deceptive. By including procedures for variances from the Act’s

requirements, Congress left to the Office of Surface Mining the

task of resoclving issues related to the breadth and application of

the variance procedures. In effect, Congress passed the buck.

More importantly, the relationship between the 05M and state

regulatory authorities was left ambiguous. 0SM*s task is to

ensurre that the states develop adequate regulatory programs, but

responsibility for program  development and implementation

(primacy) was left to the states. o Thus, the Act contains the

seeds for serious tension and conflict.
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CHAFTER 4

THE POLITICS OF REGULATION: INTERPRETATIONS

N

Current discussions of regulation make a distinction between

the regulation  of prices and the regulation of gquality {(Arrow,

1981), between "old-style economic regulétion" and "new—-style

social regulation” (Lilly and Miller, 1977), or simply between

economic and social regulation (Klass and Weiss, 1978). This

distinction is important, not only because the two types of

agencies pursue different goals, but also because they tend to

vary in the authority of their legal bases, the strength of their

social bases, and the orientations of their regulatory staffs.
The intent behind the creation of ocld-style agencies was to

protect the ‘“public interest" from market imbalan:es. The

agencies were to be staffed by independent experts, free from

partisan and special interests, who would provide rational policy,

and operational continuity and flexibility.

Analyses of the origins, workings, and consequences of *these

economic regulatory agencies are found in a substantial body = of

empirical and theoretical writings by historians, political

scientists, economists, and muckrakers

literature, see McCraw, 1973).
The mandate given the new—style agencies, -such as the Office

of Surface Mining, is to control the social costs of production.

in contirast to the the earlier economic regulatory agencies, the

new agencies are based -on relatively stiringent enabling

legislation with 1little explicit responsibility to p?otect

industry from economic distiress. Only recently, however, have

{(for a review of this -
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of the politics of regulafian {(cf.

social scientists begun to provide empirical and theoretical

analyses of these new regulatory agencies (e.qg., Mendeloff, 1979;

Wilzson, 19803 kKeiser, 19803 Ouirk, 19803 Kelman, 1981; Menzel,

1981).

THEORETICAL APPROACHES

Theories of regulation are generally based on analyses of

old-style agencies. Although there is a large array of theories

Mitnick, 1980), they represent

variants of four answers to the basic question of who benefits
from regulation: {1) the public at large (i.e., the public
interest), {2) the groups that agitated for regulatory change

{2.g., moral crusaders), {(3) the regulated industry, and (4} the

regulatory apparatus (i.e., the bureaucracy itself).

— e Syt R e e S e i o R PO e S s e

Nearly all regulatory law is justified as social control that

serves the interest of the general public. In addition, the idea

of serving the public interest is a common legitimating mechanism

for requlatory agencies and their personnel. With few exceptions,

however (e.g., Sharfman, 1931), empirical research has been used

as witness against this theory. The difficulty, of course, is in

specifying precisely what is meant by "public interest.”

Nevertheless, the idea that regulation reflects the public

interest is not without utility. It focuses our attention on the

need for legitimation as a constraint in the production and

application of regulatory law, and as a basis for opposition to

special interests. Further, it suggests that regulatory agencies

themselves, when perceived as acting in the public interest, act

55
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as legitimizers of the regulated and of the economic system as a

regulation is transformed into a signal

whole. In the process,

that "everything is under control.”

Unfortunately. public interest theory explains too much. It

tends to neglect the question of whether some strata in "the"

public benefit more than others, and it downplays the importance

of investigating precisely how things happen {(i.e., the soccial and

political forces which produce legislative change and regulatory

programs).

Careful empirical investigation of regulation generally
form or another of interest group theory. I+ the

the

elicits one

focus of research is on the origins of a regulatory’ agency,

most common explanation pictures the instigating group(s) {or

guasi-—groups) as the major beneficiaries, although generally the

final regulatory package is a compromise containing some benefits

for the regulated industry as well.

The most studied case is the attempt to regulate the

railroads through formation of the Interstate Commerce Comnission,

the first independent regulatory commisston in the United States.

Midwestern farmers (Buck, 1913), midwestern smail capitalists
(Miller, 1971; Martin, 1971), and eastern small capitalists
{BHenson, 1953; Nash, 1957), are:given various degrees of primacy

in these accounts of the origins of railroad regulation. The

of | these interpretations is the

common compoanent

valuable

identification of real histor}:gl actors struggling to protect

demanding govéfnmgntal protection frrom

economic interests,
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subordination te monopoly capital. The overall pictbre is one of

class struggle involving middie cl*éies and opposing fractions of
capital. |

The idenlogical justification for railroad regulation

cnhtained three components that became the basis of further

demands for regulatory reforms: hostility toward monopoly power,

distrust of politicians, énd respect for experts. These are the

basis of Progressivism, the broad social movement that often is

viewed as the major source of reform and expanding governmental

regulation aof the Economy during the first two decades of the

century (MCCDnnells 1947) . Progressivism had its roots in the

various fractions of the middle class. Hostility toward monopoly

emanated especially from small entrepreneurs and farmers, Trust

in expertise was a reflection of the world view of the new middle

class of educated employees, an emerging knowledge elite. The

cleavage within the middle class has increased over time and is
reflected in the "new" regulationlte.g., EPA, 0SHA, 0SM), which we
view as new middie class projects.,

Interest group theories draw our atgenticn to forces

beyond

the regulatory ai~ena  that constrain the formul ation (th

i?plementation of regulations. In: practice, however, such
approaches tend to ignore the politics of the +full regul atory
process,. Further, the role of the state in the origin of

regulations is not given sufficient attention. Finally, it may be
doubted that knowledge of input (grnup pressure) provides a good

explanation of output {the consequences of regulation).

e SNV



regul ated

regulatory agencies have been studied over time or in

terms of cobjective ecnndpic benefits of regulation, the evidence
tends to support a sedgnd type of interest group theory, capture
theory. The idea that regulatory agencies become the agents of
the industir-ies which they were established to regulate is perhaps

the most widely accepted proposition ih the field of regulatory

analysis {(McConnell, 19473 ZIeigler and Peak, 1972; Salamon and
Wormsley, 19743 Owen and Braeutigam, 1978). Because the term
"capture” may refer to direct control, cooptation, the

establishment of a community of interests, or neutralization,

there are two somewhat different versions of capture theory.
natui-ral cnnseqﬁen:e.of,the‘aging process {(Eernstein, 1955;;den5,
1967). The major basis for capture is the loss of the broad-based

public support that was’instigated byukeforw giroups at the; pqinf

of origin,

politicians. The agency, thén;'iﬁ-qﬁiet desperatiaﬁ, turns tn‘its

own clientele for sﬁppprt; 'Alteknétively, ohcéVtthreformers have

toward capture include insufficient  mqhgtary gnd» matéria}

resources,. shortage of personnel, inadequate quality of personnely, .. =

o

establishment of cooparative relationships for the ' solution of . -

pa)

problems, and the greater rewards ﬁdr'abmbéienf?pgrsdhhé@?iﬁ.tﬁé“

" T

regul ated indusiryy(cf. Mitnick, 19803 . -

=8

and the subSéquent loss of . support by elected

turned their attention and 1imi§ed resources to other areas, the .
industry is able ' to mobilizewzitS3‘tEQQur¢és more.

“effectively . to control the agéncy.u ”?actors‘tha{~”pu5h‘gagencies“t‘  

industry control of essential information and  expertise, the .7
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The utility of theories of incremental capture is that they

direct attention to change within agencies, to the constraints

under which they operate, and toc continuing group struggle beyond

the sphere of public politics. These theories lead us to

investigate the background and mobility patterns of agency

personnel and to focus on changing outcomes. Deficiencies of

these theories, in practice, include the lack of attention to the

actual implementation of regulations and to legal-bureaucratic

constraints on capture.

Another form of capture theory shares these deficiencies but

not a11 of its advantages: The most noted

proponent of this theory is the radical historian Gabriel Kolko,

whose research shows the direct influence of big business in

shaping regulatory legislation and staffing regulatory agencies,

particularly the Federal Reserve Hoard, the Board of Food and Drug

Inspection, the Federal Trade Commission (12463) and the Interstate
; N

Commerce Commission (1965). In all of these cases, business was

seeking the rationalization of the economy, that is, stability,

predictability and security through protection from competition

(see also Weinstein, 1968). The thesis may be readily applied to

a number of other agencies (e.g;, ‘the CAEB, the 8EC). In fact, a

similar general theory has been produced by a conservative

economist (Stigler, 1971).

Direct cépture theory is a form of instrumentalism, the

theory that the state is the instrument of power elites or the
ruling class. The advantages of this approach are its emphases on

agency Formation and the backgrounds of agency officials. Among
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the major complaints against instrumentalism {(or direct capture

theory) is that it overplays the importance (and necessity) of

class consciousness, direct participation, and conscious planning

by elites or the capitalist class. Obversely, it.underplays the

role of class struggle, countervailing interest groups. and the

relative autonomy of the state.

Relative Autonomy Theory

Among neo-Marxist scholars, increasing recognition of the

deficiencies of instrumentalism as a tool for understanding

advanced capitalism has led to a proliferation of theories of the

Poulantzas, 19693 0Offe, 1974;

Habermas, 1973; 0°Connor, 1973; 19813 Block, 1977; 1981). Despite

considerable internal dispute, there is agreement on the key

concept: the trelative autonomy of the state. The basic thrust of

this idea is that the state is a steering mechanism, operating

relatively independently from capitalist manipulation but within

the constraints of the capitalist system. Its major function is
the rationalization of the system; that is, it is the state®s task
to work out emergent problems iﬁ a rapidly changing system that is
subject to contradictions, crises,

and disjunctions. Among the

accumul ation

crises that must be continucusly resolved are "the

crisis” and the "legitimation crisis" (0°Conner, 1973). Put
differently, the state must prevent esconomic stagnation and quell
dissent. In attempting to steer the economy, the state acts as

"collective capitalist" and one part of its steering function is
regulation, such as controlling the supply of money, some prices
product quality, and

and rates of profit, business competition,.
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economic externalities. The state acts as collective capitalist

insofar as it optimizes the stability of the system, as a

system. The state need not act directly in the

interests of the capitalist class in the short run. As collective

capitalist, its policies necessarily damage some individual

capitalists and sectors even as it aids others.

Such theorizing provides a general explanation +or . the

relative indepéndence of regulatory agencies but often neglects

the empirical guestion of how., specifically, the capitalist system

operrates through the concrete actions of state managers. These

state agents include bureaucratic regulators who often construct
and enforce regulation of economic activity that is detrimental to

system a&s a

many businessmen but beneficial to the capitalist

whole (Block, 1977). For example, the new regulatory agencies

enforce the internalization of costs formerly borne externally., an
Such

impossibility under unregulated competition. regul ation

rationalizes the system by sparing the commons from degradation

{cf. Hardin, 1968) and, 1in addition, legitimates the political
economy by the show Df state autonomy from business.’

The study of regulation, then, must recognize the regulatory
agencies as more than "black boxes" that are "through—-puts" for
interest group pressures {("inputs"'). Regufators operate with some
| the constraints of the system. The empirical

auvtonomy within

question is to determine just how they operate and the nature of

the constraints to which they respond.

DIRECTIONS FOR RESEARCH

We have used components of each of the four theories in our

61




investiééiion and analysis of federal swface mining regulation.

Public interest draws our attention to the regulatory agency’s

need for legitimation. Countervailing interest group theory

points to the role of group struggle in agency formation and

opetr-ation. Capture theory alerts us to factors that limit

regulatory effectiveness. And relative autonomy theory leads us

to focus on the goals, strategies and activities of the regulatory

agents themselves (cf., Serber, 1975).
The regulation of surface mining, like all regulation, is the

interests

social control of activities judged detrimental to the

of others. Regulation is an outcome and reflection of social

conflict. It is the politically constructed “resolution” of
social struggle. Like other forms of politics, the study of
regulations involves .issues of who gets what, why, when., how and
with what consequences (Lasswell, 1935; Clark, 1967). But
politics is not static, nor are political disputes ever fully
resclved. Regulation is not the final® sclution to the X (e.g.,
environmental) problem, but a political process.

The answers toc the question "who gets what”" are deeply
embedded in the answer to the question "how" -- a process.

Regulatory law is an attempt to formally specify constraints on

how social benefits and damages will be distributed. Bt the

such

implementation. of law subjects it to deconstruction aqd

reconstruction at every point —— the making of formal rules and

lese  formal policy guidelines, judicial,resp&nse to litigation,

the formation of an administrative structure, the establishment of

enforcement procedures, and implementation in the field. Previous

studies of regulation‘have tended to focus on the questions "who
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gets what" by examining the content of the law itself and the

consequences of regulation (beneficiaries and losers). In

determining how this occurs, scholars have centered their

attention on interest groups, formal bureauvcratic mechanisms and

i
Ji

high level administratorsL An emphasis on the politics of the

implementation process -— on what goes on behind the

administrative facade ~-— is a notable gap in theoretical

approaches to regulation. Only recently have scholars begun to

study the implementation process in regulatory agencies (2.Q.,

Kagan, 19783 Katzman, 19803 Hawhkins, 1980; Thomas, 179803 kKelman,

1981).

In this study of the initial implementation of the federal

surface mining law, the analytical questions that we address are

"what are the choices available at the variocus points in the

regul atory process,” and "what are the determinants of and

limitations on effectiveness and capture?" These questions are
I ]

/i

part and parcel of the laréék questions of "how" and “why"

process operates as it does.

Ouwr analysis of the Office of Surface Mining centers on the

identification and explanation of the agency’s ’basic style of

operation. By "style" we mean the underlying pattern that is

found in seemingly discrete decisions and actions, and in forms of

social structure. Such & style is determined by a multitude of

factors. it may be established by the intent of Congress ar top

administrators;y it may be developed through organizational drift
in response to external conditions and internal dilemmas.
Since regulafary agencies are subject to contradictory
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pressures, it is quite possible that no clear, dominant style will

emerge. When the dominant style of an agency has been ecstablished

by intent, the style may be thought of as a component of a basic
\

sfkategy, a fundamental plan for action. When a style is under

construction and after it has been instituted, whether by planned

choice or by a series of accidents, it is constantly §haped and

reshaped by constraints {(i.e., limiting conditions), some of which

may reinforce the style, others of which may undermine or modify
it.

Two concepts are central to our mode of anﬁlysiéz ‘\ghgiggg
and constraints. Our case study of the Office gf Surféé‘XMiqéng

|

[
began with the assumption that the implementation of /ny

regulatory program is open to choice of options at a variety of
points —— tﬁét regul atory personnsl enjoy considerable, but not

unlimited latitude in the construction of programs. Our task then

"was to discaver why certain options were selected and not others.

All choices have the appearance of voluntary, undetermined action,

can be viewed as largely determined by previous

or at least,

choices. At some level of analysis, choice must be accepted as

partial explanation of action, i.e... the search for determinants

of choice must cease.

For the sociologist, identification of the conditions

limiting choice provides the most interesting contribution to the

explanation of actions and activity patterns (e.g., agency

styles). We refer to these limiting coqﬁitions as constraints.

Constraints are social forces which channel, but do not riéidly

detzrmine, decisions and actions. Among the constraints on choice

A\
are the and ideclogical biases which person‘s

values limit a
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1978 Mitnpick, 19805 Keiser, 17803 Hawkins, 1980: Thomas, 1980;

Kelman, 1280). 0
Although numerous choices must be made ét each stage of the

regulatory process, many are reflections of quite
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dominant styles:

In its ideal-typical form, the enforced cnmﬁliance style of

regul ation encompasses an overriding drive toward the

rationalization of all aspects of the regulatory process. Its

components include: reliance on formal, precise and specific

i
i

/i . i
rules; the literal interpretation of rules; reliance on the advice

of legal technicians {(attorneys); the quest for uniformity;

centralized and hierarchical organizational and the

structures
distrust of and an adversarial orientation toward the regulated.

The negotiated compliance style of regulation reflects a dominant

through the use of bargaining and discretion. Its components
include: the use of general, flexible guidelines; - the dis-—
_cretionary interpretation of ruless; negotiation between

factors in rule application; a loosely structured organjizationsg

and an accommodative stance toward the regulated.
An advantage of this typology is that it can be tied to the

fundamental question of capture versus autonomy. In general, it

may be expected that selection of enforced compliance options are

conducive +to agency auvtonomy while éelection of negotiated

compliance options are conducive, to capture. The enforced

compliance model uses the relatively autonomous legal system .to
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promote a relatively auvtonomous administrative apparatus within
the capitalist state for the control of the production activities

of a segment of capital. Such a model fits the interests of

reformers and is particularly compatible with the ideology of the

new middle ciass, an ideology of reform through legal expertise.

This model promotes the power of agency officials at the expense

of specific units of capital. It is to be expected that the

regulated industry generally desires a negotiated compliance

approach. This approach increases the influence of the clientele

in establishing the Dperatianél meaning of the law. It enhances

the .possibility for incremental captwre of the regulatory agency.

PP 12N o s e ot e i o T e e e B e o v e e

We focus now on selected aspects of the two polar strategies

at the various stages of the regulatory process, as delineated in

Table 4-1. Here and in the following section, we discuss

hypothetical constraints on strategic choices.

The enabling -leqgislation

— e o e o e R ANt ]

that provides the basis for any

regulatory program is formilated in an arena of political

conflict. When the resolution of such conflict is weighted on the

side of the industry to be regulated, the law is likely +to be

vague or ambiguous concerning goals and/or appropriate means of

attaining them (Bernstein, 19355). A mandate for negotiated

compliance is implied, and thé’regulatary agency is likely to

become the instirument of the "regulated.” In ':Dntrast, when a

political conflict is resolved in favor of an anti-industry

coalition, the law is likely to be rigid and precisze, implying a

mandate of enforced compliance (Keiggr, 19840) . The regulatory

7 &7
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TABLE 4-1

TYPOLOGY OF REGULATORY STYLES AND STAGES IN THE REGULATORY PROCESS

Stages of the
Regulatory Process

Regulatory Styles

Enforced Compliance

Négotiated Compliance

Statute Formation

Bureaucratic Process

Rule-Making

Regulations

Rule Application

Rigid
Comprehensive ,.
Precise

Mechanistic
Tightly Coupled .

Adversarial
Formal
Attorney Control

Literal
Detailed
Design Standards

Rule-Based
Stringent
Penal

Flexible
Narrow
General

Organic
Loosely Coupled

Negotiational

Informal

Administrative~ _
Technical Control

Discretionary
General
Performance Standards

Results-Based
Accommodative

Conciliatory =
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agency is created as an instrument of a reformist coalition,

relatively autonomous from industry control. In either case, the

- temporary resoclution of conflict in the form of law is intended as

an  external constraint on future agency actions. Although it

would be a mistake to assume that the regulatory process is

determined sclely by the structure of enabling statutes, there can

constraint on the

be 1little doubt +that the law is a powerful

options selected at later stages of the regulatory process.

RBule-making proceedings are the initial phase in the

operationalization of 1aw. In the older economic regul atory

agencies, trule-making often was ad hac, informal and based on

direct negotiation with the regulated clients. From their origins

the new social regulatory agencies” rule—making proceedings were

subject to the Ad&inistrative Procedures Act, which requires
technical and legal justification of rules, as well as rejected
alternatives, and to the Advisory Committee Act, which requires

Thus, agencies now must follow a number of

open public meetings.

Under these conditions, rule-—

formal procedures in rule-making.
making often takes on an adversarial quality. 8till, agencies are

not without discretion in structuring the rule-making proacess.

The option of selecting a relatively adversarial versus a

relatively negotiational rule—makfhg strategy remains. It is

likely that selection of a more adversarial. set of procedures
increases the probability that the agency will establish and guard

its relative autonomy.

The product of rule—-making, are a social and

s s ol e St o et e N e 2 N

political product. An  agency may construct legalistic rules,

precise and rigid in their demands on the regulated or it may
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construct  rules allowing a more discretionary approach to
compliance. lLegalistic rules are usually quite detailed and
emphasize design standards as contrasted with discretionary rules
that are general and stress performance standards. Legalistic
rules are intended to control industry by»specifying not(pnly what
must be done, but exactly QQQ it is to be.doﬁe.

Once promulgated, regulzations must be implemented fhraugh an

organizational §trdcturg and management strategy. As we have
emphasized, the selection of a dominant management étyles is not

rigidly determined. Again, those who construct a regulatory

bureaucracy retain a degree of latitude and discretion to

structure both their "internal” and “external” reléticns. fAs these
labels suggest, the former refers to agency itself wgile the
latter refers to relationships between more ar less self-
sustaining bureaucratic units.

Social scientists have sketched two ideal-typical forms. of
bureasuwcratic organization. Although the labels faor these types

vary, their substance shows remarkable similarity. Burns and

Stalker {(19461) designate their version of the two types asi'i"

mechanistic and organic styles. Mechanistic management tends to

— o e o e S D S R P e Y

be highly centralized and hierarchical. Individual tasks tend to

be defined rigidly and narrowly, and ghanneis of communication are

hierarchical and forwalized. By contrast, organic management is
wollegial and authority is diffused. Theie is much iess emph<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>