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FOREWORD

The American Bar Association’s Special Coramittee on Housing and Urban Development Law estab-

lished the **National Housing Justice and Ficld Assistance Program’” in the Fall of 1978. An cxciting na- -

tional project began upon award of a federal contract from the Office of Potlicy Development and
Research of the United States Department of Housing and Urban Development. Additional support was
obtained from the American Bar Endowmcm and the Dlvmon of Pubhg Service Activities of lhc ABA.

“The Spccial Committee cn_listcd Randall W. Scotf to supervise and dlrcu the work of the project. Mr.

Scott was assisted by _Linda B. Reiman and Josephine A, Bulkley who umd_mlcd site visits and prepared:

‘the initial drafts of the thirteen case study cities. The Special Committee and project advisors met seven
tinics to review and critique the drafts and guide the work of the project staff. In addition these case

-studies were urculatcd tor confidential review and comment by pusons in the various communitics lhal
jwere studied. : .

Early in 198() the Spgu(\l Committee hLLdIl a code enforcement dnd Lomphamc study which was

~funded by the United States Fire Administration of ‘the Federal Emergency Management Agency. The .
- National Center for Commiinity Code Compliance began in 1980. It addresses code enforcement and

~ compliance systems, of which specialized courts play a major part. Partial funding during six months of
. work was received as Phase I this was followed by additional funding for a year-long, Phasc 1l project.
The Code Enforcemént project drew partially upon the housing court work of the former study. It also
" enabled the ABA to refine and update the work on housing courts contained in the final report to the
U.S. Departinent of Housing and Urban Development. This Lvecutive Sunimary is a synopsis of the in-
. formation on specialized courts, drawn substantially from the HUD 1978-80 study materials and the.
. 1980-8! rescarch for the Uniied Sla!es Fire Administration. ;

i
!

We hope that lhls Execuiive 911//1/)1(1/1 lllunnnqtm issucs that wxll\amsl in ualuatm" local court
| systems as they relate both 1o code enforcement and to housing matters generally. We know that many

“‘communitics are struggling wnh sugh reforms, Whll(. olhcrs have yet to ruo;nuc or act on these pressing
*nccds » :

3

‘.

\

: Paramount throughout this Exccutive Sumtmary is our concern with the proper and fair administration
of-justice. We describe and analyze a number of court systems that have "mcmptcd various approachcs
,dealma with their cascloads. Foremost are the xpcuahad courts, which we see as the progenitors for even
morc mnovauon and Lhang,c i
Spcua!wed couris are rclamcly rcccm phenomena in our Judlual system. Thcy have Ouurrcd atatime
“whien “judicial reform’ has moved toward the consolidation and standardization of local courts. But ap-
pearances are deceiving. [t can be argued that specialization should be used within generally standardized
Judlual systers in-much the same manner as we have for other types of Loum smh as juvenile couns
domcsnc courts, probatg cour:s and traffic courts.
We bellcvc that lhu&. has, hcn no previous national focus on the special nceds involved in **housing
cases,” particularly tandlord-tenant and code enforcement matiers. Local communities may well learn

\ that there are desirable ends to'be served through cither modest or comprehensive specialization Jor such
" cases within our courts. The exact design is for cach to decide based ‘on aclear perception and

‘underslandmg of its own rcqmre.ncms We hope that this Execuiive Summarv \nll pmvn hclplul in that
rt.spcu o oo
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The members, advisors, liaisons, and others who paricipated in the committee’s work are listed on the

“following pages. Each of them is responsible, in large part, for the suceess of these projects. The extraor-

dinary cooperation we received {rom many persons across the United States leaves us unable to name and:

express our gratitude to all of them individuaily. We also want to express our appreciation to all of the
persons listed in the **Acknowledgements’™ section, including the ABA stalf and ABA project personnel,
We especially appreciate the interest and concern shown for these major national programs by such per-
sons as former HUD Secretary Patricia A. Harris, formed Assistant Secretary Donna E. Shalala, and
former USFA Administrator Gordon E. Vickery. We also acknowledge the continuing interast of these
agencics in the basic rescarch and in the field assistance work for communities around the country.

‘The ABA"s Special Commiitee on Housing and Urban Development Law looks forward to continued
and active involvement in the fields of housing and urban development as we enter the 1980s and the
fourteenth year of this Special Committee’s work. e ' :

Laughlin E. Waters R B - JBruce B. Johnson

Chairman, l976-8(j . Chairman, 1980-81

Special Committee on Housing

'
i

March 1981
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' CHAPTER ONE: OVERVIEW OF SPECIALIZED CODE
~ ENFORCEMENT & HOUSING CCURTS

Housing, the means by which the shelter needs of our citizenry are met, is vital
to survival and to the quality of life. Few areas of private and public sector
involvement so deeply affect the lives of individuals and of families. Housing
greatly impacts on social conditions and on the future of our built environment:
-thus, general living: conditions themselves. It is into this mileu, then, that
"the basic tenets of "housing justice" (residential and other buildings) can and
must extend. T , S o _ . o .

HOUSING-RELATED OISPUTES, SPECIALIZED COURTS, AND THE FOCUS OF THE REPORT

It is not the purpOSe of_this Report to further delineate.the'naturé and scope

of general housing problems in the United States. However, the ABA's Special .

Committee on Housing and Urban Development Law has been intimately involved in
these debates and concerns. since -the late 1960s with the establishment of its
“Lawyers for Housing Program(s)" around the country. Most recently, in 1978,
the results of the Special- Committee's three year study for the United States
Department of Housing and Urban Development were published under the apt title
of "Heusing for A1l Under Law: New Directions in Housing, Land Use, and Planning

- Law", Significant recommendations in that book focused on our local hous ing

needs, on state and local laws and programs, and on the roles of our courts in
interpreting and applying the law. - S ’
‘As a result of this book, we ‘saw that staté and local courts have had a greét
impact on housing justice and needed thorough study. From that book, a field

. assistance and research effort--and thus, this current 1980 Report--was born.

It is self-evident that our local-court systems have a significant role to play
- in the handling of housing disputes. What is less obvious is whether or not
these courts can have measurable impacts on rental housing matters: particularly
where the residences involved are the subject of serious code violations.

This, in turn, raises the question: can_the-adjudicatiph of state laws and local

 codes in the courts affect the rates of deterioration of the housing and other
.} buiding stock in our communities? How is housing justice handled for the resi-

.dents and owners, under landlord-tenant laws governing their rights and responsi-
‘bilities? And, do these courts better serve code enforcement missions as well?

These.questions are especially pertinent since, during the decade of the 1970s, a
_few cities tried reforms in their court systems. They had installed new and many
-different types of specialized courts, which deserved scrutiny. The question was:
" could we then, and .can we now, learn from the experience of these specialized

courts? Could we analyze ‘them and then, point out the .advantages and disadvan-

tages that had been experienced? Could we isolate the ingredients of ‘each of
these' courts that made their operations successful, or not so, and then compile

"1 and analyze this information? It was our hypothesis that such a national study

would prove productive and useful to oSther communities around the country in

E ‘their search to resolve landlord-tenant as well as code enforcement problems.

wé,strthTy believe that these specialized cQurts'dp offer real'promfse, based

-1 -
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© PRESENTATION OF CHAPTERS IN THIS REPORT ~ © - ' - e

on the studies that -are part of this Report. ° None offthe»}3 cities studied
(included as chapters 3-15 of this Report) operates totally without flaws or. at

a peak of efficiency and effectiveness. In fact, some leave much room for fur-

ther improvement and a few would appear, thus far at least, to be only marginal

~improvements over their predecessor .courts. Part of the reason for this, as

explained later, lies in.the severe understaffing and enormous caseloads under
which even these improved and specialized courts must operate.

The intent of this Report is to describe the ingrédients of a successful court
for the readers in various local communities. The lessons "derived from these
courts are instructive; their mistakes can be avoided and even more improvements
made in the specialized courts that may be created in the 1980s and 1990s. The
reader is -urged to examine carefully both chapters 1 and 2 (as well as chapter

17 on small claims courts and chapter 18 on non-judicial approaches). Then, : .

attention may be turned to the specifics on each of the 13 court systems studied:
the case studies that are found in chapters 3 through 15. '

 METHODOLOGY EMPLOYED

The study for HUD involved an extensive methbdo]ogy that is described ‘in the full
report. Suffice it to say that the ABA's Special Committee on HUD Law convened a
total of six times. Its ten members were augmented, for the purposes of this

two-year study, with three special liaisons and ten national advisors appointed

Jjointly by HUD and the ABA.  The advisors,. for example, represented diverse
viewpoints: Tlandlord and tenant, Jjudge and public official, bar association and
minority group, professor and practitioner. While seldom was there total agree-
ment, nor was there total dissent. Without individually agreeing ta or dissenting
from the study, the reviewers were able to act collegially.

At the November of 1978 and January of 1980 meetings, members/liaisons/advisors

reviewed and commented on the research design, coverage, and generalized find- . :

ings. At the March, June, August, and November of 1979 meetings, the sessions
were run on the subcommittee principle for the -thirteen case studies. At sev-
eral of these sessions, guest judges also were asked to participate regarding
the drafts that affected cities with which they were familiar. At these two and

one-half day sessions, two general sessions also were convened for the purpose of .

discussing common. themes in the overall program,

After each session, the draft concerned was briefly edited and then submitted
to four to six persons in each of the cities for Ffurther reviews. Then, all
review comments received at the meeting and by mail from -individual reviewers
were integrated--to the extent deemed appropriate--into the final drafts of the
chapters. Finally, mid-1980, each city draft was placed through a final review
by the ABA-HUD Program Director. Moreovér, recent developments were added {al-
though .basically, the analyses of each ofg;he courts was current through 1979).

1

* . Chapter One serves as a Qeneral introduction to this Report. It reviews the

background to the study; the reasons some communities began experimenting with
specialized courts; and, the types of housing-related cases that are heard
in-various types of courts around the country. It then summarizes some of the
main points derived from the study: namely, that spectalized courts have the
potential for improving the delivery of housing justice at the: local Tevel.

Chapter One is not intended to completely summarize the entire Report.' For'
example, the types of specialized courts can be only briefly described in this:

chapter. Chapter Two aids the reader further by delineating the basic ingredi-

A
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‘ents of any of a number of types of specialized housing courts: from the ﬁahy
;categor1es~of,personnel functions (judges, housing specialists,'special clerks,
! and other court cfficers) to administrative concerns, including budgets and court
‘ facilities. S o : . , Y

With these basic issues set forth, the Report moves to the case studies in
chapters 3 through 15. The most "comprehensive" or complete housing courts are
described first. For example, Hartford-New Britain (chapter 3) and /Hampden
County (chapter 4) are newer or expanded courts, based on sume of the "original"
comprehensive housing courts: in Boston (chapter 5), New York City (chapter 6).,
and to a iesser extent, Baltimore (chapter 8). -y i

Effectively, the thirteen case studies are arranged-along a *continuum": from
ters; see chapter 9), to the totally "nonspecialized" courts (San Francisco; see’
chapter 15). In this way, the reader is able to review these court system ex-
periences in an orderly fashion in terms of decreasing degrees of comprehensive-
ness and specialization. e L S S

No "ranking" of ‘the cities is ‘intended by this organizational approach. In
fact, some aspects of the Hennepin County court system (see chapter 13) or Los
Angeles (see chapter 11) deserve replication even in the most scphisticated of
the comprehensive and specialized courts. Similarly, by the time of publicatior’
of this 1980 Report, changes will have occurred along this continuum; Philadel-
phia (see chapter 14), for example, will have bequn operating a new specialized
court in the Fall of 1980. oo ' C I :

Each of thése chapters has a relatively standérdized format to aid the'reader in
making comparisons (in addition to the discussion of these matters, accompltished -
in Chapter 2). Thus, each chapter follows an outline as follows: :

1. Overview of the Court System
{setting the context of the
court within the overall local
court system) . : L

A. Brief Description of the Court - R
B. - Personnel of the Court [

R “ooo. . .. To 7 Judges o N PRI A N L
i i s .. 2. Specialized Personnel AU S I
7 T .. 3. Other Staff fee LN S A
Lo SR C.  Administrative Aspects N S
VS . T. Physical Facilities ST : ‘
R 12, Budget v
. D.-'Housing Stock Information : le

. _ L . ‘ ' . TS B
i Many of .the above categories have additional break-downs. For example, under
% B.2., there are separate listings and descriptions for the Clerk-Magistrate,
i Assistant Clerks, Housing Specialists, and Court Officers, where applicable.
i Under B.3., there is information on Clerical and Secretarial Positions, Stenog-

-, raphers or Recording Approachies, and Citizen Advisory Commissions.

" The chapters then proceed as follows: o
C I1. " Historical Background of the Court
I111. Jurisdiction of the Court
Iv. Summary of Substantive Law Applied . o
v. Uperation of the Court _ "
_ {describing the procedures used ‘ S
before, during, and after court. . .. S
hearings or full trials) . /

e R . | . - 3-
~ ' ; : )
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VI. Analysis S
onc fusion . o .
- Footnotes . B

Finally, and as already explained, there are Sspecial-interest chapters. New
courts and the field assistance aspects of the ABA-HUD Program are contained in
chapter 16. Small claims courts--a separate study that was performed--are. sum-
marized in chapter 17. Non-judicial approaches are covered in chapter 18.

Chapters 19 and 20 include the appendices of forms and information and the bib- f

liography, respect1ve]y

HOUSING. DIJPUTES AND WHAT GOES TO COURT

first must look at what types of housing-related disputes tend to reach our var-

- jous courts. These disputes involve litigants who are living in, renting, own-

ing, operating, maintaining, rehabilitating, building, reguIatlng, inspecting, or
otherwise ‘involved in housing...from owner- occup1ed to rental hous1ng, and from
privately run to pubt.cly owned units. : .

Indeed it can be seen that the occupancy and use of sheIter 1nvoIves a w1de
range of problems, many of which end up in the courts. The most frequent types
of cases involve landlord-tenant complaints and codé violations (sometimes both
at the same time). Our local courts are virtually deluged with housing-related
cases, including: : ’ _ : i Co
SUMMARY PROCESS (evictions): for nonpayment of rent, other violations of
lease terms, and miscellaneous reasons (as hoId ovmxs)

SMALL CLAIMS: for back rent owing, rent owing (remainder of lease), pre-
paid/overpaid rent, bounced rent checks, paid/unpaid bills {as utlI1ty)
tenant/landlord property damage, property left/removed, tenants' secur-
ity/rent deposits, and repairs made by tenants. :

- CIVIL SUITS (other): for major monetary cIaims'(as rent), personal injur}
cases, torts (as mental -distress/etc.), declaratory relief -(as rights

and dut1es or warrranty of habitability issues), and utility cut-offs

and/or removaI

EQUITY (ACTIONS/RELIEF): for affirmative relief (as repai%s), emergeﬁcy:

Before we can examine specialized courts that handIe various types of cases, we

y

assistance (as heat), prohibitions (as use/enjoyment), mandating actions ' :

to be taken {as-by agency or by individual), and special actions (commit-
ments cf defendants/recc1vers for bu11d1ngs) g : S o

(QUASI-) CRIMINAL ACTIONS.Y f1nos/etc (cr1m1naI -or c1v11) show causé/subi B

sequent warrants, probatlon/1ncarceratxon and contempt ; o

CODE' ENFORCEMENT--BY AGENCY: . upon agencies' reqgular 1nspect1ons other-
. agency referrals, tenants' complaints, and neighbors'/others' com-
plaints:; concerning eviction/other hearings (court takes ' evidence or
view), permits/licenses, boarding up & demolition, and taxes/repairs,
with Tliens; --BY OTHER: per individuals directly bringing -code cases
(not via agency citation) and associations/neighbors/others filing or
intervening in cede cases; --RELATED: as brouqht in nu1sance/other suits
_and as defenses raised in ev1ct10n cases.

‘The p,ecedlng types of housing- reIated dlsputes are the ones that most fre-
guently reach-the local courts. Therefore, they are »he ones thdt are empha-
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sized thronghout this Report. These, and the types of cases listed below, are

not a totally exhaustive list. However, they do provide us with a sense of ‘the .

diversity of housing<related disputes that occur, day after day in commun1ty
after community, throughout the United States. S , R S

i

“NEWER" ISSUES--RENT CONTROL ACTIONS: by  the regulatory boards, renters/

other persons, and cwners vs. government; --RENT WITHHOLDING: suits and
countersuits/damages; --CONVERSION ISSUES: as by tenants/tenant co-ops,

neighbors and others, and developer vs. agency: --ASSOCIATION LAWSUITS
- {condominium & home owner associations): such as between owner and HOA

board(s ), condominium & locality, board & manager and owner & owner.

OTHER CASES--PURCHASERS/OWNERb as aga1nst builder or agent (as with warran-
ties), owners & sellers (breach/disclosure), realty agencies, lenders &
banks . (as for red-lining), lawyers & others (as for clear t]tle) and.
miscellaneous parties (for discrimination as to race/age/etc.); --RENT-

ERS' LAWSUITS: as against realtors/others (for discrimination), public/ -

private housing authorities (as security/etc.), neighbors or co- tenants
(as assault), local government (as local serv1ces), and rent strikes or
‘"collective actions". : :

MISCELLANEQUS--VARIOUS PERSONS: suits regarding comprehensive or housing
planning & decisions, takings & eminent domain, zoning/rezoning appeals
(as in multi-family), CDBG/etc. funding, and chain of title lawsuits;
--INTER-RELATED ISSUES: with environmental laws and codes (as litter/
weeds/air pollution) and various types of "inter-personal" disputes.

DISPUTES AND WHY THE LITIGANTS COME TO COURT

é:In ev1ct10n cases, one of three things usua]ly occurs. U

From the preceding mater1a1 it is obvious that there is great d]vers1ty in the -

types of housing-related issues that appear. in our local courts. Houever the
caseloads within this wide range of complaints are not evenly distributed. The
vast majority of all cases consist of three types: {a) evictions for nonnayment
of rent: (b) code violations: and, (c) small claims actions (such as those con-
cerning a claim for back rent or for a security depos1t and damage to property).

.‘E The ‘fourth type not as frequently brought to trial, is: (d) full civil cases.

N

i

E(]) The tenant may pay the rent after receiving the summons to appear in court;

or, he or she moves out. In either event, the landlord then is respon51b1e
for withdrawing the case, but most often th1s does not occur. Instead, no one

- numbers of f111ngs every year (over 100,000 and 400 000 nonpayment cases-:
. filed . annually), these situations are part1cu1ar1y prevalent Although there
i are no appearances in most of the cases, the caseloads still are. mass1ve and

""ioverburden these courts and their 11t1gants

(2) A second route is that‘tenants will take no-action. The 1and10rds will ap-

pear in court at the hearings; the defendants "defau]t" and Judgments are
rendered for the 1and1ords

(3) Finally, tenants may actually appear at the court. for their hearln 5.’ Gener-
9

al]y, they do so for any of f1ve basic reasons. !

(a) The tenant may have*read the off1c1a1 -looking summons, which contains le-

ga] jargon that is unc1ear as to-what will "happen" lf he or she does not

' \
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L appears at the court hear1ng and the judge should dismiss the case at that . .
~ time. In some cities such- as Baltimore and New York, with truly staggering -
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appear.. Some tenants mistakenly believe they "must" come, even if they

have nothing to say and do not have a defense, because they fear some new :

penalty such as arrest. o _ ‘ - f‘

; . (b) The tenant hopes that the judge will give him or her more time to find a :
' new place to live: more time than the landlord is willing to give. Not pd

- infrequentiy, this proves to be true. _ . .

{c) The tenant knows that some aSSistance can be received at court, even if
* . he or she has no defense. 'In fact, in some jurisdictions, an appearance
at-court is a precondition to receiving-an emergency welfare check to
cover the rent owing. In other jurisdictions having housing courts,
there may be special court staff (such as housing specialists; see chap-
ters 4 and 5-on Hampden County and Boston), available to mediate the dis- o
putes. Also, they may offer counsel to tenants in finding rental accommo- Cd
- dations (see examples in chapters 8 and 10 on Baltimore and Chicago). : :

- Ad) .In some instances, tenants simply want to argue their case: to have their C

: -"day in-court", so to speak. They may feel harassed and want to. "tell it = -~ e

- to the judge". There may be some legitimacy to their complaints, such as

broken kitchen doors or damaged interior walls, but these compiaints are

not 1ike1y to prevent the landlord from winning (gaining possession of the
premises and, perhaps, back rent).

A spec1alized court--which has more time and expertise available to it,
might well seek to provide a public service by sending these types of
cases to mediation before the "housing specialist". Too, the mediation P
may be able to avoid formal court judgments for eviction and may even de- .
fuse these situations. {(which are very "real" to the litigants involved, -- !
whether or not they are recognizable as valid legal defenses). In con- C
trast, many ‘nonspecialized courts that are without such specialists, and
which are over-burdened or "in a hurry" to move through the calendar that )
day, may lose patience with these types of cases. _ : i

’ !
% (e) The final reason for tenants appearing are where there are truly "con-
g ! - tested" factual.and legal issues: Here, tenants pose defenses to the
i3 [ . evictions, although the judge may or may not deem the defenses as being
£ E vaiid or as being adequately proven.

Many matters may arise in any one case. For example, an impoverished tenant may
. not be paving rent in an apartment building that currently is riddled with code
. violations. The tenant may be able to defeat the landlord's claim for possession,
% may get a reduction in back rent owed, may obtain an order to place future abated
.\rents into an escrow account until repairs are made, and may even raise certain

‘monetary counterclaims against the landlord (as for any tenant -paid repairs). If

the .court has both the- time and the expertise, it can give these cases a fair
© hearing. It can sift the spurious defenses from the vaiid ones render .an effec-
. tive Judqment .and he]p deiive: ”hou51ng JUSt1CE" :

A\

. Other types of. caﬂes come to the courts, including those invoiv1ng code Vioia—
- ‘tions. In these code enforcement cases, typically the violator has been unre-
i sponsive to demands by . the administrative agency concerned. The owner may simply

¥ .. be recalcitrant or may be financially unable to accomplish -the repairs. In the
”' specialized courts that. have the personnel equipped to handle these matters,

progress has been made in gaining a measure of community-wide code compliance

5 'i(see chapters 9 and 10 on the Pittsburgh and Chicago courts, for example). In
o " ‘some” of “these housing courts, the approach goes beyond that of "adjudicating"
5 " (such as“levying a small fine)' it may involve counselling of the code-violator:
to. assist him or her to eventually come into conformance with the Taw.
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In several of the casé studies, it ‘is demonstrated that the local courts can
have both positive and negative impacts on the administrative agencies respons-
ible for code inspections. In court systems that are not specialized (and
even in some that are), a constant refrain was that code violations are not taken
seriousliy and that violators are able to obtain prolonged delays. - There are
six month to twc year litigation periods and, oftentimes, little or no fines

for violators (much less, collection of the fines that are imposed). This has.

tended to discourage the code agencies and the public. It can create agency
backlogs, because the violaters then are not even prosecuted by these agencies.

In addition, many of the cities studied lacked both the personnel and the remed-
ial powers that are needed in the courts. Specialized judges and housing speci-
alists (such as in Pittsburgh) were not available. Other courts do not have the
‘power to "order" the defendant to undertake certain uctions, such as repairing
the premises. They are restricted to the imposition of fines. which, for one
reason or another, many courts are loathe to levy. These various types of

" defects are discussed in detail in the full Report.

The final two areas discussed in the case studies are: (a) small claims cases:
depending on the jurisdiction's monetary 1limits, under $750 or under $1500;
and, (b) civil cases: wusually involving complex proceedings with monetary claims

in excess of the small claims limit in that local court system. In small claims

cases, some of the specialized housing courts have this jurisdiction, and for
civil trials as well. ~As explaired later, in most other court systems, the same
litigants may have to bring separate lawsuits in several different local courts,
even though all of the problems touch on the same basic dispute. This approach,
obviously, lacks "comprehensiveness". Lo

Finally, the Titigants have been unable to setltle their disputes privately. This

. may be a consequence of failure to communicate due to emotionally-charged situa-

tions. A specialized court with- adequate and trained staff may be able to medi-
ate or, if necessary, adjudicate many of these types of cases. The various types
of cases are raised, as appropriate, in the case studies (chapters 3-15). In
addition, special attentwon to the small claims area 15 paid in chapter 17 of
this Report : . :

It should be noted at this point, that some of the case studies are all-inclusive
of these four types of cases: (1) Tandlord-tenant actions involving evictions;
(2) code enforcement; (3) small claims; and, (4) civil trials. In cther cities,
where it was obvious that a comparative analysis would have been more or less re-
dundant with previous court system chapters, there was a focus on only one type
of case. For example, in the Los Angeles analysis--see chapter 1l--only the spe-
cialized calendar call. for .landlord-tenant matters is described. Code enforcement

activities were such-a low percentage of caseloads, and the absolute numbers so

small, that ana]ys1s would not have been particularly productlve
{ .
DISPUTE FORUMS: SOME NEAKNESSES IN COURT SYSTEMS

- R .
From ‘the case studies and=f1e1d work in still other cxt1es ‘it would ‘appear ‘that
many court systems lack the necessary staffing and expert1se in housing matters.
Moreover, the above four types of legal categories for housing cases often for-
malistically determine what can and cannot be heard in any one particular court
or in any one case. A landlord may sue for possession in one case; he or she
may have to sue for back rent in a separate case before a small claims court or
through a full civil trial. The tenant, on the other hand, “may be unable to
articulate and present .a "conditions" defense that the apartment is not worth
the rent being: charged (regardless of whether or not the tenant was able to pay

at that time).  If the court does not have- suff\cwent tlme to properly ﬁandle :
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‘the case, or is not knowledgable about or sensitive to these defenses, the del

fendant fails. Moreover, the same owner or landlord may be a defendant .before
still another court in a coge violation case. Finally, the tenant may have to
bring a small claims court action for return of the secur1ty dep051t or for dmn-
age to, or loss of, personal property. i

(1) The first ploblem then, is that these sftuations'can_be fraught witﬁ'in,
complete or unapplied "justice", as demonstrated in several of the .case

studies. They can result in three basic failures for all types of l1tlgants
concerned: .

/‘f

(a) inequities;
(b) ineffective d1spos1t1ons or Judgments, and; ‘ o
(c) because of multiple/delayed Tlawsuits, inefficient de11very of Justlce

-f»(Z) In most court systems around the country, there 1s.very Timited or no "spe-

cialization"! for handling housing-related matters within the local courts.
Instead, -as de,crlbed above, there are many forums with limited jurisdiction.
The litigants either may have to forego their legal rights or be forced to

go--if at all--to several different courts at several different times, to re- .

solve related problems associated with one apartment or house, or one build-
ing. No feasible method may exist by which to “"consolidate" the various le-
gal actions in order to obtain some semblance of comprehens1ve treatment of
housing problems P

(3) As already stated, court systems that do not have special, trained. court

staff to assist the judges and the public .in handling housing dissutes may be
hamstrung from the beginning. This can 1imit the opportunity for insightful
and creative resolution of hou51ng -related litigation. This was a repeated
comment from many of the nonspecialized courts and from several of the spe-
cialized court systems that did not have sufficient personnel. (On the other
hand, both in New York City and Chicago--see chapters 6 and 10--the special-
ized judges felt they were able to accomodite most of these needs by relying
primarily on special agency personnel rather than spec1a11sts h1red dlrectly
by the court.) i :

5\ . ¢ H \
N * ] \

?(4)‘Another s1tuation, which sometimes can prove to be a problem, is that housing

‘cases tend-to be mixed in with all other types of court cases: there is no
.. ~specialization relating to houSing cases (compared to special Juven11e dom-
L oestic re1ations, and other local courts); dxsadvantages result: .

/.'

matters, from complex: facts and calculations concerning the warranty of
- habitabi]1ty or conditions defenses, to the intricacies-of state and mun-
icipal code violations. For examp]e in a number of cities-studied, it

was felt by some ohservers that many judges are not sensitive to, or do .
not understand or correctly apply the law in regard to,.cond1t1ons de{

fenses and other complicated statutes and case law.
vl i .
(b} There is serwous potentxa] for inconsistent 1nterpretation and-appTiea—
« tion of the law as among the various judges rotated in to hear these
* housing cases. This can involve differing interpretations about the
»substantive law. It also can involve problematic judicial attitudes and
‘treatment of the litigants in the courtroom. And, it can involive proce-

dural questions such as inconsistent interpretations as to what consti-
‘tutes valid evidenceiverses hearsay, or what will be recognized as valid -
Lo

.serv1ce of process or waiver .of that serv1ce

. i \
N ! -8 -

(a) No one Judge or Judges becomes expert in the law perta1n1ng to hous1ng

R R NSV

=7

ST







i Co. P

e Lo e e e B I s R e ot e TR e

e et ke ey v e e . > e
T R AT s, o ; _ S e T T B IS e T R

(¢} Nonspecialization also can result in inconsistency in decisions or dis-
positions, particularly in code enforcement cases. With one judge tend-
ing to dismiss cases for technical reasons, another giving minimal fires
and then ‘suspending them until the repairs are &ccomplished, others who
primarily continue the cases and then dismiss them without fines once re-
pairs are ‘made, and still others who utilize the injunctive powers and
give stiff penalties including contempt of court for similar code viola-

tions...inconsistencies can be very problematic.

:
7

oy
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e

(d) Continuity is likely to be lost. For example, a judge who initially hears
: a code case may continue the hearing; the defendant then finds himself or
* herself before another judge on the continued date. The new judge is left:
‘Wwith trying to hurriedly read .an often incomplete case file, asking the
prosecutor what the recommendation of the city is, and asking questions
-of the defendant in order to gain even a basic understanding of the con-
tinued case.  In all probability, the case will be continued again and
again. This leads to inefficiency on the part of the court and to inef-
fectiveness in dealing with violators. Nor does it take long for the
“defendant community" to become "system-wise" to this weakness of the
Judicial process. Persistent violators may use this to gain long delays
prior to compliance, if any. In the interim, the owner-violator may be
seeking an eviction against a tenant (who, if knowledgable, should have
some valid conditionc defenses). 5

[

(5) A fifth problem is that code enforcement agencies become disillusioned with
the progress of cases brought to the courts. Seeking even-handed application
of the law, consistency, and continuity, they may find little or none. Be-
sides the obvious results with the-cases that are prosecuted, the agency may
tend to back off from use of the courts. The code inspectors then must spend
greater energies in working for compliance in problem cases than they ought

1 to (if the court were doing its job), instead of. focusing the agency's limit-
, "~ ed resources on keeping pace with new inspections throughout the jurisdic-
’ tion's deterijorating housing stock and other problem buildings.
: . - e . |

"In specialized courts, the burden of enforcement (but not prosecution)--.

and, perhaps, compliance--can shift to the court: the judge and the housing

.4 . - specialists. Expeditious justice can or should be delivered, while the agency

" - v. .7 is able to proceed with its main mission: that of. working on inspections and
| -compliance until a decision is made to prosecute the violator(s).

(6) The sixth area of problems involves a type of “opportunity cost" to the com-
o munity and public at large. Without a visible and effective judicial forum,
| people with housing disputes may not bring their problems forward for resolu-
% . tion. These problems can 'continue to fester because the local courts are seen
S as ineffectual. Persons may forego the opportunity for resolving their dis-
Y putes or obtaining justice, being dissatisfied with “the system" (see also
% chapter 17).: - i ‘

A

Moreover, Tlack of reform in the courts can ignore the opportunity to help
\reduce or reverse the decline of neighborhoods and a.deteriorating housing
‘stock. These are hard to identify “could-have-been® aspects of a different

system ‘(examples of this type of community analysis are contained in chapter
~16 of this Report). What could have been the situation if highly expert
© . court personnel were in place to aid the public? ~ What types of reforms

S could have been instituted, such as summonses and information for defendants
i which could be easily.read .and understood, and whereby defendants could be
b . inYormed &s to how to prépare before coming to court? What could have

.‘— 9 -
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occurred in terms of stemming the tide of deterioration of buildings if there
were timely and adequate handling of co.e violations? What might have
happened for litigants if the courts were sensitively interpreting the case
law and aiding in “its application and development? ‘And, would this in turn
have stimulated appropriate administrative and legislative policy responses
for still other housing-related problems? : . o

(7) A-final area of problems concerns certain courtroom procedures (covered in

more detail in chapters 3-15). Analysts of landlord-tenant law -and judicial

management have been known to object to some courtroom behavior and allied

procedures. This is brought out extensively in.the case studies. For exam- .

ple, heavy caseloads and understatfing can tend to-breed:

(a) time pressures that intimidate defendants' unrepféSented by counsel;

(b) cursory examination of plaintiffs’ proof, -especially regarding notice
and service of process: : - ' .

k (c) “tjme-§aving" procedures that vio]ate'jhdividua]s' rights to fair hear-
© ings and to due process; - _ .

(d)- failure to explore the facts and reasohing behind often poor attempts by

"+ unrepresented tenants to articulate otherwise valid defenses; and,
! ; ) "_ . i .

(e) in not a few courts, apparently Judges urge litigants to "settle" their

cases in the halls, before and even during the actual court hearings.

This is done without further advice or review by the judge concerned.

Substantial injustice for many unrepresented Titigants in thesa cases can result.
Yet many of these difficulties :are qguite problematic to prove, in the classic
sense of showing direct cause and effect. Nonetheless, we can learn from locali-
ties that have changed or adapted their judicial systems over the past decade.
Many of them, having experienced these types of problems, realized it was neces-
sary to implement reforms. Many of these innovations are described in the chap-
ters (2-17) that follow. They attempt to answer certain basic guestions. How do
these courts currently operate?  Have they proven to be successful, if not in the

absalute sense, than in terms of being perceived as improvements over the systems

that preceded them? - :

i

W

TYPES OF SPECIALIZED COURTS

L

It was the above types of problems,’refofmsﬁiand issues that gave rise to this

1980 Report. In a handfu! of cities, special. "housing courts" had been created
in the late 1960s and the 1970s. These approaches, however, were significantly
different from one another, as can be seen’ from the features of each court

in the case studies -contained in chapters 3-15. The various types of courts i

studied were of two basic categories. : : c : “

e
.

I

il

I. Nonspecialized Courts

il
P .
These courts do not have judges who "specialize" in housing-re1atedicases
by being assigned at least haif-time for periods of not less than six months
to a year (instead, a<‘number of judges rapidly “rotate" in hearing such

cases). Moreaver, there is little or no segregation of housing cases on
special calendars (i.e.; no particular significance attaches to the hous-
ing-related caseloads). Finally, there are no additional court personne]
who specialize in pre-, during, and post-trial handling ‘of housing-related

cases.

i
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. Specialized Courts

~ Quasi- Comprehens*ve Hous1ng Courts

Specialized courts do have the charactervstxcs ment1oned above (judbes
calendars, and personnel handling the cases). They can be loosely catevor1zed
into five or six sub-types, as described be]ow

Code Courts

These specialized courts handle only those cases that are brought as code
enforcement actions (and, perhaps, demolition cases as well). This type of
housing court might be ca]led a "code enforcement court"; or more accur-
ately, a "residential code enforcement. court" -if. it is 11m1ted to. housing
units and does not handle commercial :or 1ndustr1a1 ‘structure v1o]aflons

Type A, the code enforcement courts, are typ1f1ed by Buffalo (chapter 7,

'vBﬁltlmore (chapter 8), Pittsburgh (chapter 9), and Chicago (chapter 10}.

L & T Courts

These specialized courts deal only with eviction cases (they may or may
not be able to render wenetary judgments with respect to back rent and at-
torneys' and collection fees as well). This type of court might be called
an "eviction court", an "FED court" (denoting. forcible. entry and detainer
cases), a “summary process court", or a “"rent court". ;

* Type B, the "L & T courts", are-typitfied by Baltimore (chapter 8) Chi-
cago {chapter 10), and Los Angeles (chapter 11). :

Special Small Claims Courts

These courts actually are special calendars within the local sma]] claims
courts, for housing-related matters. (Just like the other speC\alxzed courts
named above and below, there are specia]ized judges or referees and other

personne] as well as a segregated ca]endar for any housing-re]ated’claims )

Type C is typified by Hennepin County (chap rer 13), and is re]at1ve]y rare
in jurisdictions that do not otherwise have specialized courts. .In most '
cities, housing-related cases are mixed in with other small claims cases;
nor is there specialization among the judges or other court personnel. (Note:
in Types D and E, below, small claims cases are specially calendared and are

. handled w1th1n these comprehen51ve or quas1 -comprehensive hous1ng courts )

..A -

& Many of the: ex1st1ng housing courts actua]ly are “qua51 comprehen51ve
One. or more of the characteristics of the fully comprehensive housing courts

- -=-Type E, below--has been modified or limited in any of the following four
L, Ways: ~(1) the court is limited .in its subject matter jurisdiction (for
i example, tort or consumer fraud cases are not heard); (2) it does not have
a complete range of remedies (the most disadvantageous.being & lack of any
equitable relief powers); (3) it shares its jurisdiction concurrently with

other trial courts of or1gina1 jurisdiction, and these other local courts
frequently decide housing-related cases; or, (4) the court does not have
housing specialists assigned directly to it, but utilizes agency personnel
to fulfill many. of the specialists' functions. .(However such substitute

" persannel generally cannot act as court mediators, as in Boston's Type D.
court; or, as probat1on officers, as in P1ttsburgh S Type A court )

’ N -11- \-A\_







Type D, the uas1 -comprehensive hous1nq courts, is typified by Hampden
County (chapter i and Roston (chapter 5). These two courts are not com-
pletely comprehensxve in that they have concurrent jurisdiction over hous-
ing cases with their areas' District Courts (the third .limitation 1listed
above). In Hampaen County, however, almost all of these cases tend to be
docketed in the Hampden County Housing Court so that, in effect, it more or
less may be considered a Type E court, below. 'In Boston, on the other hand,
the District . Courts have substantial caseloads in the housing area, and
handllng a ]arqe number of eviction cases. ,

New York City (chapter 6) does not have housing specialists (number 4,
‘above), but the judges indicate that they believe the court is sufficiently
well-served through use of agency personnel, in lieu of housing specialists.
They assert that New York: C1ty should be con51dered to have a comprehen51ve
Type E. court below. :

- Buffalo (chapter 7) has the theoretical and future capacity to become a
comprehensive housing court. Baltimore (chapter 8) borders on a Type D via
. having one judge preside over both, but separate, courts (Types A and B).

E.. Comprehensive Housing Courts

3 T There -are .few truly "comprehensive housing courts". This type of housing
s court has none of the four limitations noted above. Instead, it would have:
T (1) full subject matter jurisdiction to handle virtually all types of housing
-related cases that might arise; .(2) a complete panoply of remedies (civil,
criminal, eqguitable) at its disposal; (3) exclusive Jurisdiction, by law or
by court rule, over all nousing- re]ated cases (that is, housing. cases gener-
ally are not dec1ded by any of the other trial courts in that jurisdiction;
" and, (4) specialized staff that handle pre-, during-, and postztrial work as
the "housing specialists", reporting directly to the judge(s) of the court.

Type E is exemplified by Hartford-New Britain (chapter 3). As mentioned

“above in Type D, Hampden County eff ecthe]y is a Type E court since its jur-

1sd1ct1on by pract1ce has become more or less exclus1ve

. Boston and New York City, agayn as ment1oned above, arguably are Type E

courts. However, in Boston, most eviction cases :are not filed in the housing

court (see chapter 5). In New York City, code agency officials work on code
~cases in 'special ways; other personnel "ancillaries" carry many of the land-
R 1ord tenant burdens that housing spec1a11sts might handle (see chapter 6).
Lo y

YoOF, In theory, still another category (Type F) could be developed: the "unified B
‘ housing/structural/environmental court", which does not yet exist in any one

Jurisdiction. This court could inc]ude all the basic features of Type E,

~ above. In-addition: (1) this court would have subject matter jurisdiction
y over not only residential buildings but, importantly, other types of struc-
\ tures as well, including commercial and industrial buildings; and, (2) it
v would be able to deal with a full range of code violations (not just build-
Y ing and health violations, etc.), including zoning, subdivision, local and
% state pollution laws, and more prosaic code problems affecting the use and

i;occupancy of these many types of structures (including ordinances on litter,

\no1se, and signs).. ' ' :

. Th1s type of court ‘does not currently estt The closest approximation
would be a combination of the Hartford-New Britain housing court (which does
‘have jurisdiction over more than residential premises), the Hampden County

- housing court (which has taken on some pollution cases), and the Indianapoliis
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“Eqvirdnmental Court" .(which handles ali typeébo% codes; it is mentioned
briefly, although it was not a case study city, in chapter 16). '

At this stage, it should be noted why other court systems -- such. as Detroit
(chapter 12), Hennepin County (chapter 13), and Philadeliphia (chapter 14) -- are
not included in the above categories. Each involves "svecialized" courts, in the
sense of having segregated calendars for housing cases and noteworthy approaches i
or innovations. Some even have specialized personne’ assigned to the court(s). J

Nonetheless, they are not listed because they do not have one important element
mentioned above: they do not have judges who “specialize" in housing cases, even
on less than a full-time bases. (For example; if the caseloads were relatively.
Tow, a judge could specialize half-time.) Instead, in these courts, the judges
serve short pericds of time in the segregated calendars: they-are "rotated in" on
the basis of from one week tours of duty to one-month stints. . '

Finally, San Francisco (chapter 15) is the last of the 13 case studies. It is
totally nonspecialized; morecver, its caseload would appear to make - the estab-
Jlishment of a specialized. housing court seem less than a major reform need for
that jurisdiction. Thus, all four of these chapters (12-15) offer a type of
counterpoint to the specialized housing courts previously described. i

WHAT ARF THE FEATURES CF A HOUSING COURT?

i
i

A specialized housing court is most clearly and easily described in terms of '
what a fully comprehensive housing court (Type E) would look like. Yet it 1
should be borne in mind that jurisdictions may well choose to modify these basic
Characteristics, including some items and deriving permutations of still others.
(Certain of the characteristics already have been described in this chapter, and

are not elaborated on at any length here. These characteristics and others that

are mentioned below are analyzed:in significant detail in chapter 2.)

(1) Housing cases are segregated from other types of cases within the local
court system, -on special calendars. . S :

(2) There is a specfa]ized "hodsing court" that becomes a vﬁsible'communjty dis-
pute resolution forum. 4 . E S

: (3) The court has subject ma%ter jurisdiction inclusive of all, or almost alt,

types of housing-related, cases. .

- (4) The court has exclusive (or at lTeast, concurrent but vastly predomiﬁént)
original jurisdiction over these cases,, (It may have appellate jurisdic-
tion as well, if its original jurisidiction is concurrent.) . B

t? (5) The court has a full range of powers:. tivil; criminal, and equitable. * .
. : : . b oo o S i
(6) The judge is specialized; he or she: ' - t
’ ; il
(a) s, or becomes, an expert in housing Taw; 3 i

= : (b} is assigned for a minimum of six months and preferably, a year of.more;

(c} is able to lend continuity to the handling of the cases, particU]ar]y
trose.involving code violations; : :

(d) is able to Tend. consistency to the apnlication of substantive and pro-
cedural law; R ) : . S, oo
) g . ’ ' 1 . P . : i
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(e) renders a degree of pred1ctab111ty to the Jud1c1a1 process “as wel‘ as
~a sense of even-handedness in d1spos1t1ons and Judgments 1n the cases

brought to the court;

(f) st1mu1ates both the court and the agency staff to perform well and to
- drive toward new opportunities in order to ensure that the publlc and

justice are well-served: and, ; SR .
“(9) ‘has the time and patience to consider all cases “in 11ght of facts and
_applicable law. (The court must not be engaged in hurry-up procedures:

a "mil1" where people and real prob]ems becomo grist between the hur-

ried wheels of justice.) : . . .

(7) The court has personnel who are specialists in the?r,duties.and responsi-
bilities (see chapter 2 for examples). They should include, at a bare mini-
- mum: : : . - : { A

(a) the housing specialists, who are the eyes and ears of the court and who
;are fully involved in the pre-, during-, and post-trial stages. - They
are critical to nearly all the operations of the housing court, with
the exception of the judging in the courtroom itself (even there, they
have potentially helpful reles to perform for the judge). They are the
‘contact point for the pub11c and are med1ator conc111ators as well as
investigators. : . H

(b) the clerks have similarly important roles (as described more fully in
chapter 2 and, particularly, the inncvations in chapters 3-6).

(8) The court should have a full range of powers, as mentioned above. In juris-
dictions with a two-tiered system--such as district and superior courts--it
should include all powers of both. This involves equal subject matter jur-
“isdiction, all necessary remedial peowers, appellate responsibilities (if
applicable), and a series of othér~ advantages of the second-level trial
courts. Too, it decreases the possibility that the judges who are given the
~positions would consider the hous1ng court to be a type of second class
’Jud1c1a1 assignment. i )

There are many other aspects of housing courts worth ment10n1ng, but ‘these are

;the key elements. They offer the new housing court a fair opportunity to do its

Job and to do it well, as long as it is not under-staffed or poorly staffed.

Properly handled in terms of personnel selections, jurisdiction, and powers, the

housing court may have a good chance to succeed. Lo o

SPECIALIZED COURTS: Ié THERE A NEED?

P

) . o
This leads us to the question of whether a housing court is necessary or desir-

i able in a given community. Clearly, some of che cities have believed that this
i was the case; this is idescribed in the various chapters under their respective
"Hlstor1ca1 Background" sections. . '

Manv of the reasons for the establishment of spécialized courts a]ready have
been mentioned. Problems with the predecessor systems included: heavy case-
loads; inconsistency; lack of continuity: uneven treatment of defendants and
plaintiffs; serious abuses within prior systems; and, a desire to reach for new
opportunities through a more effective and equitable dispute resolution apparat-
us. . Another ‘compelling force, in most communities, has been a serious preblem
with adequate code enforcemzat and code comp11ance efforts by ex1st1ng local
courts. A hous1ng court was seen as. the "way to go" '

i \
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On the other ‘hand, not ali communities need housing courts. The existing judi-
cial systems may be operating quite avequately from the perspective of the many
groups in the community who are, or ought to be, concerned with housing matters.
Caseloads in eviction matters may be low; and, there may be general agreement
that the public already is fairly and adequately served within the confines of
-existing law. Code enforcement may not be a severe. problem and the agencies

themselves may be achieving administrative compliance without real loss to the -

efficiency of their -central missions. There may be no real complainis from ei-
ther -the landlord or the tenant communities, because the courts are effectively
delivering “comprehensive" justice in complex as well as simple housing-related
disputes. In such instances, it may be perceived that no real need exists for

_ specialization of personnel or of the court structure itself.

Nonetheless, still. other types of improvements are desirable in virtually all
existing court systems. For example, Hennepin and Hampden Counties (chapter 13
and 4) have impiemented reforms such as special informational brochures and court
forms. And, nearly atl of the chapters in this Report highlight many other major
innovations and reforms that could be implemented, short of instituting specia-
-lized housing courts per se. o S :

Still other -cities may wish to consider "quasi-specialization": in other words,
the assignment of a judge on less than a full-time basis to handle .all of the
housing cases in that jurisdiction. This provides a workable approach for cit-
jes or counties that feel they cannot justify the assignment of one judge to a
specialized court for all of his or her time. This may prove to be feasible if
the judge is- well-supported by at least one hcusing specialist on a full-time

basis as well as experienced clerks. '(See, for example, the four schematics pre-
sented later .in ‘this Executive Summary.) 5

BUT ARE SPECIALIZED HOUSING COURTS SUCCESSFUL?
Success is not easy to measure. One set of standards might well include: (a)
whether or not the cases the housing court handles are leading to legally appro-
‘priate decisions under the circumstances: (b) whether or not the parties in

~ the-courtroom, on the average, feel that they are getting fair hearings in the

courts; (c) whether or not the laws as enacted by the legislatures are being
.served true to their purpose, meaning, and intent;. and, (4) whether or not, in
somewhat nebulous but nonetheless meaningful terms, justice is being done as well
as appearing to be done. . \ 4

1

Questions such as those above are involved in the cénqept of whether or not the.
court process is "equitable". Two other measures also ought to be-introduced: are .

the housing courts "effective"; and, are they "efficieht"?

Before any generalizations are attempted, it is jmportaht to note that the con-
cepts of equity, efficiency, and effectiveness may be approached either on a com-

\ parative basis or. in isnlation. That is, one can try to determine whether or not

3

‘one part of the court (such as the clerk's'office) is efficient or effective in

‘the "absolute": standing alone, how well it currently operates. Alternatively,

one can seek to decide whether a specialized court's operations-are "more" effec-

A tive, via a comparison with the court or courts that preceded it.

We'should first ask, and then dispose of, the comparativé questions:. .namely, are

the' operations of a housing court "better" than the non-specialized courts that
came’ before? Perhaps not suprisingly, the answers are hard to come by. This is
true because so.many everts have occurred or changed over time; influential fac-

‘" tors bearing on both sets.of courts have not remained constant.

S 15 -
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CODE ENFORCEMENT: “BETTER"

In regard to code enforcement cases, the problems with deteriorating housing are
becoming more acute over time. This can mean increased pressures on local govern-

. ment. Too, there may be- greater awareness on the part of the public. - :

-Moreover, the Ytaws relating to ccde enforcement may have changed dramatically.

The codes may have become more detailed and new provisions may have been  added.
The very nature of the laws also may have changed, 'as with converting them from
criminal to civil types of prosecution. Or, as in Massachusetts, new types of
acticns may have emerged. (Under a high court decision and subseguent. legislation
in that state, it now is possible for a criminal complaint to be brought directly
by a pr.vate citizen against a building owner for code violations: see chapters 4
and 5. In most.cities, only the local code enforcement. agencies . can bring code

.violation complaints before the courts.)

Nor can other factors be underestimated, such as many cities currently having

fewer numbers of inspectors and in-depth inspections than they did a decade ago.
Local politics, policies, procedures, and fiscal constraints may have resulted
in a de-emphasis on code enforcement of certain types. Yet there may be newly-

recognized needs for establishing priorities for code inspections in-such areas §
as nursing and boarding homes or fire and life safety in hotels and motels. :

A1l of these considerations contribute to a lack of copstancy over time, and af- :
fect the validity of conclusions drawn on a comparative basis. Similarly, the
creation of a new housing court--done in order to accomplish reform--may affect ;
‘the code enforcement process. Hartford-New Britain's housing court (chapter 3),
for example, caused code prosecutions to accelerate after it was begun in 1979, .

Despite these nuances, the interviews in the study cities provided a substantial
basis for analysis. Although the interviewees' opinions were subjective, there :
was basic agreement that code enforcement generally was significaently "better® .
than under the previous courts. It was felt that the specialization of the

courts, broader powérs, more knowledgable judges, the use of housing specialists,

and careful preparation of cases by the agencies, all.had contributed to appre-

ciably better code enforcement and compliance activities in-these comnunities.

Most interviewees were conVinced that the tode.ehforcemeht work of the special-
ized court was better for, the reasons previously described about housing courts
in general: continuity, consistency, and other factors. It also was felt that

these courts took interest in their work and that they were dedicated to commun- .
ity-wide improvement. Too, there was the belief that defendants (property own-

ers) were being "fairly" treated, although the courts often were being far too

lenient toward violators. =~ e

. . & Lo ! ' . i
The overall implication was that in régard to code enforcement matters, spe-~
‘cialized courts are, in fact, more "effective™.. In Pittsburgh, Chicago, Balt-

imore, Buffalo, and Boston f(chapters 9, 10, &, 7, and 5), 1t was expressed that

" an adeguate job was being accomplished, on the average, although ‘there was and

is room for further improvement. In those cities, not coincidentally, the courts
either were totally specialized for code enforcement cases, oOr these cases rep-
resented a very significant. portion of the comprehensive housing court's total
caseload. oo . S o '

Nonetheless, in almost all of ‘the jurisdictions studied, many persons felt that
the community's overall code enforcement program was inadequate or ineffective:

that large numbers of violations remained undetected o- uncorrected far too long
and ‘that small percentages of the violations ever reached the courts. Typically,
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road sense.

" persons therefore were reluctant to say that the courts were. "effectlve" ln the =

However it is 1mportant to make the po1nt that there is a d1chotomy that can
affect the way interviewees view their local courts. On the one hard, the courts
are not prosecutors but adjudicators. Yet many pérsons see the courts’as fail-
ing. to do what, in effect, is the code agency's job (prosecutions). On the other
hand, many court systems fal\ to utilize specialized court personnel to, assist in
ga1n1ng compliance once these cases are before the court. And, still other courts
many of the cases to drag on for long periods of time and then, attach 11tt1e or
no p2nalties once these cases are "resolved". ‘ A B

e £ .7 . L
This situation presents a second dichotomy. Some 1oca1 courts are required by law
to "help improve and maintain the housing stock", while at. the same time being
made responsible for 1evying fines and penalties.. Some interviewees suggested
this places these courts in inconsistent positions -- or at least, in a posture
of having bifurcateu goals -- particularly when faced with defendants apparently
“unable" to pay the costs of repairs. (The study city chapters illustrate this
problem, although some jurisdictions have taken steps to resolve these dilemmas.
It is this very process--the roles of, and the interplay between, agencies and
courts--that forms the basis of the ABA Special Committee on HUD Law'- 1980 1982
work on code enforcement and compliance programs at. the 1oca1 level, )

In conc]us1on it must be noted that courts per se will affect on]y a marq1na]
number of the community's widespread code problems. Their "success" can be

. measured only in terms of making the “problem cases". actually come into com-

pliance as well as offering 'financial and other disincentives for violators.

In nearly every city, several problems were 1dent1f1ed by 1nterv1ewees t1m° and
again, in terms of court operations. These applied to the ncnspec1a11zed courts

.as well as’ to some of the housing courts, although the latter exper1enced lower

levels of problems in most instances. The criticisms most commonly'v01ced were
thnat the court: : : b A SR i
(1) was unable to require or directly order owners to make repa1rs because it
! "-1acked the necessary equitable or 1n3unct1ve re11ef powers to do so;

’

g!(Z) was 11m1ted generally due to the charactertzat1on of code v1o]at1ons as. be-

lng cr1m1na1 versus c1v11 matters, PRI -
_‘;" i N

,:!
N,

(3)' was hampered in 1ts performance where there were no spec1a112ed Judges nd-
: no housing spec1a]1sts or, where these persons were overburdened; }

‘(4) Was inconsistently internreting the‘laWMand disposing of‘cases; and, was

lacking in continuity, in part because of judge-rotation (and many judges
find these the a551nnments not to the1r 11k1ng) ' ‘- :

,‘1’ -

E {5} " "continued" cases too many times, be1ng undu1y acceptvng of owners rea-

.sons for delays;

3(6) very infrequently made use of f1nes deSpite the fact that many of the code

violators' cases were continued several times and went through a numder of

court hearings: all of this having followed on the heels of numerous warn-

ings and administrative attempts by the code enforcement agencies. concerned.
. In fact, not only.were fines not given, but often the violators were not .
- even found "guilty" (as long as they eventually removed the v10]atlons w1th
“which they had originally been cited by the code agency) | :

N i . -
JJ N \ R ; . )
| » \\ - P
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(7} in those instances where fines were imposed, gave minimal fines {despite not. .

only provisions of the law, but high costs to the city and the court system,
and the lack of any deterrent effect for other violators); :

(8) did not diligently pursue collection offthe fihes that remained unpaid;.

(9) held overly formalistic proceedings that unnecessarily intimidated the de-
fenaants (in other cities, comments to the opposite effect: that proceedings
were too informal and that procecurai due process was not fully observed):
and, A _ o o ; v .

(10) did not maintain adequate statistical data on dispositions and other court -
activities, and subsequently did not perform moderately sophisticated analy- .
ses to determine how to correct reoccurring system problems. . -

Where these problems were discovered, they are'treéted'in the "Analysis" sectionsf
of each of the study chapters (numbers 3-15; see‘general1y, chapter 2). :

In conclusion, it would seem that a specialized court for code enforcement mat-!
ters is likely to be able to do better work than under current court operations.’
In communities that already have the specialized courts, there is a perception
that these courts are comparably more effective than the "old" sysiems; .few per- .
sons interviewed suggésted any desirability of returning to former ways or Sys-

fems. ] | . :

Nonetheless, it is apparent' that, for specialized courts:

(1) .many of these specialized éourts still aré beset by problems 5, 6, 7, and 8,
above: | S : :

!
i

. i : : .
(2) most also had some difficulties with numbers 9 and 10; and,

(3) a few had problems with numbers 1 and 2. (Types D and E specialized court§
had few problems with number 1.) : ' - : i

Nonspecialized courts often had greater degrees-of these problems; they:

(1) were particularly rgétfained’by problems 3-and 4

(2) moreover, had pfdbﬁéﬁs with numbers 5, 6,.7, and 8 (usually to a greater ex-
tent than specialized courts); and, L ; ~ :
(3) problem areas 1, 2, 9, and 10 we?é eXpérienced as well (to about the same
degree as the specialized courts). i} ; - :
LANDLORD-TENANT: "BETTER® o L 3

H
3

Some of the .specialized courts studied had subject matter jurisdiction over B
landlord-tenant cases. These primarily involved evictions, but oftentimes also |
included small claims actions as well as other types of civil litigation.

Again, determining whether specialized courts are oetter than their predecessors
is particularly difficult in this area of housing Yaw., Under the laws a decade
ago, compared to those under which the court systems must (or should) be opera-
ting today, procedural and substantive law is much different in most jurisdic-

tions. For example, not long. ago, evictions tended to -be truly “symmary".. A -

landlord needed only to have alleged nonpayment of rent and, barring any techni-
cal defects in his or her pleadings, would have won a judgment for possession

\
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afmost automatically. Recent laws enacted by legislatures, -and in othef'nn-,_
stances interpreted into case law by the courts, have made legal issues , far

more complex. The idea of mutually dependent covenants--that the tenant iust
pay his or her rent and the landlord must maintain the premises in habitable
condition--is only one illustration of major changes affecting tenancy rela-

:tionships. (For examples of complicated changes in one state's laws, see the

chapters 4 and 5.) 4 :

¢ ; 7 . :
~ Landlord and tenant. groups or their representatives who were interviewed -in the
' various cities had many criticisms atout “"the courts" generally. Their first
;. tendency was to describe why they felt the laws or court rules were unfair,
complex, or time-consuming and costly in effect. S ST

. [N

e B L

Not infrequently, scme judges privéte]y felt the same way. Nonethe]éés,.they :

were bound to observe, and judge under, the existing Tlaws.

5, As a]reédy stated in this Executive SUmmary, it was evident that many such objec-

tions may be well-taken; however, this was outside the scope of this particular
national research program. What was pertinent was the narrower question: were

these laws being observed in the courts and was there greater satisfaction with

specialized courts than with the nonspecialized court systems?

The specialized courts studied for this Report have been criticized significantly

less than the nonspecialized courts. Generally,” tenants' attorneys indicated a

preference for the housing courts over prior systems. Landlord groups were not
particularly ecstatic about these. courts, but their criticisms centered more on
the laws on the books, than disappointment with the specialized courts per se,

" Only where it was believed that the housing courts were paying "too much" atten-

tion to tenant defenses, or taking too long to process the cases, was a desire

expressed to return to the "older" types of court systems.

Some owners and managers added that they‘had had good experiences with the hous-

.. ing courts because of successful attempts at mediation (particularly when it
. “involved at least some payment of back due rent) by housing specialists and. other
. court personnel, The expertise, interest, and sensitive Judging also were cited
i as major advantages by most observers: a significant improvem

i courts, s . e |

ent over predecessor
\\\ : .

EIn;terms of the courts fhat were studied (boph.specia]ized and nonspéciélized),'
‘below is a distillation of some of the more important criticisms. : -
' i '

(1) Again, courts were severely hampered without housing specialists to ac-

’ complish many crucial tasks (described in detail in chapter 2), includ-
ing mediation. : : : R '

v (2) The caseload was too heavy (even in some specialized courts). This was

4 made worse where ‘there were no staggered calendar calls. The net re-.

sult, in the words of some critics, was. that the courtroom atmosphere

resembled a zoo. : ol

(3) A crowded calendar generated hurry-up procedures with all of the at-

* tendant problems, not the least of which were serious violations of

procedural due process and of the right to a fair hearing and a trial

on the merits. i : R .

i
B

(4) -~ The court was beli%ved to be only partly applying the law of warranty .

. of habitability (mutual and dependent covenants, explained briefly
- above). - This is mentioned time. and again in the chapters that follow.
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(1)

(5)

(6)

(7)

Specialized courts, it was belisved, have dbne a much better job as

a general, although not universal, rule. ;

Several courts héVe'encoufaged ouf-fn—the—ﬂa]] setf]éhents. This ‘has’

worked relatively well under. the supervision of the housing. specialists
or certain other court personnel, but it has been .subject. to abuse when

~.unrepresented defendants are forced to do so without assistance. ‘This

is particularly true if the Judge does not read over the settlement

(placed in writing by.the parties) and then does not question the liti-

gants to ascertain that they understand the implications of their pro-
posed agreement. ) . ! : . .

A]mo$t~a11 of the courts find judges hand]ing evenkminor'detai!s,

- which would seem to be poor practice where thé caseload is heavy and

there is limited time and expertise available. Default cases provide

‘one examplé, where. time is needlessly spent because reforms or innova-

- tions have not been implemented. The most innovative approaches to this’ -

and the other formal proceedings are found in chapters 4 and 5 (the two

Massachusetts housing courts) and chapters ‘11 and 13: Los Angeles and

Hennepin County (not a specialized court).

- Experiments with othér-than-judgé mediations and hearings (see.above

item), ‘however, have not gone without some criticism. This is described
in the respective chapters on those cities (along with any of the ad-
Justments that have since. been proposed) as well as in chapter 2.

The “judicial process” (not necessarily ihe court itself) was regularly

chagtised by owners and managers, due to undue delays:

(a) Whére landlords fail to follow compléx technical rules and Have,to
start the process over; \ : :

i

: (b) where laws and court rules permit defendadts to engage in (what is

viewed as) delay tactics, ‘'such as lengthy trial delays and dilatory
motijons for discovery: : i . _

'>;.(c) where:the éourt frequently grants teﬁaﬁts'”too much" time to leave;

(10 )

 (d)-extr§Qrdinary delays regarding appea]s_ﬁrocedufes;._

-(e) additional procedura].sfeps after judghent, which také'more time

before the eviction actually can be executed; and, . Co

.(f) weeks before the Sheriff's Office executesion final eviction orders.

Tehaﬁts! representatives were critical about hany of the problems al-
ready mentioned. These included, for example, charges that:

(a) judges failed to take time to listen carefully to dnrepreSented ten-
.ants' defenses, particularly when caseloads were heavy; and,

.(b) despitelmajor technical flaws (by plaintiffs) and valid défenses (by

. defendants), judgments were giyen.to landlords, nonetheless,

The'court-Jécked thé power to give judgments for back rent (landlords
frequently complained about thjs? S -

‘Ihe court did not have injunctive powers, :and thereforefcould not order
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repairs to be made (a frequent comp]ainf’of tenants and tenant groups).

(12) . The court did not consolidate the various causes of action pending with =
regard to one building because: . - :

(a) it lacked -the power to do so: 6r,

(b) it did not have or take the time or it chose not to, despite its
,theoretjca] capability--and even charter--to examine these matters.

Virtually none of the courts reqularly probed code violations of record Do
as matters to be examined on its own initiative when the cases before !

it were for nonpayment of rent. For those defendants who were unrepra- :
sentec, this was less than what should have been done by the court.
For the chance to deal with the code problems of that community, this

instead became a missed opportunity to deal with these violators.

{13) Again, the courts generally failed to maintain statistical data on the
many stages and dispositions involved-in these types of cases: nor did
but a few courts perform the types of management analyses that could
have helped improve their operations over time. ’ o '

(a) The above types of problems as well as others are described in the re-
spective court system chapters (3-15), where and- if they were applic-
able. Suffice it to say that nonspecialized courts were particularly
susceptible to problem areas 1, 3,79, 10, and 11, above.

(b) A few of the specialized courts (particularly those of Type B, but not
'so much Types D and E)--and nearly all nonspecialized courts--had some
problems with numbers 2, 4,5, 6, and 13.

. (c) The specialized courts’ (including Types D and E as well as B)--especial-
Ea 1y if they were operating under complicated laws--were critiqued for:
E problem area 8 by landlords; occasionally, problem 7 ﬁy tenants; and,

: because of the unique potential to do something about the situation,
B , problem 12, i o 3 IS

SMALL CLAIMS CASES: IT'DEPENDS

Other types of cases do come before the specialized courts or other courts
in the same jurisdiction: most notably, small claims actions. The advantages,
- disadvantages, and effectiveness of the courts in dealing with this type of cace 4
are not analyzed in any detail in chapters -3-15. - This is because there was a s
‘separate research component in the ABA-HUD' project: on small claim$ courts (in '
Jurisdictions other than the thirteen case s udies). The results are summarized
in detail, along with recommendations, in chapter 17 of the Report. Nonetheless, :
two facts should be reiterated here. . S s ) i ;
' - i . : : S : R
First, many courts are flawed by their inability to deal with a full range of
small claims and other monetarv and civil matters. They cannot.bring "totality"
or “comprehensiveniss® to a housing dispute between two (and sometimes, more)
Titigants. Comprenensive housing courts, on the other hand, are able to do so.

Second, if a community does not pursue the adoption of a new Type E specialized
court, then it should Took to reform of the small claims procedures at the same
time that it considers the status quo or the creation of ‘a‘Type A, B, C, or even
D, specialized court(s). - : A B
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factory" in most cities.

’dee enforcement céses are'similar1y problematic. The Spetialized éourts 1abor

~violations. :

i
i

small claims court operations. Also, a separate executive summary of the book:
"Housing Justice in Small Claims Courts" may be obtained from the ABA. (It is

available free of charge.) -

- WHAT'S THE BOTTOM LINE? . . ; _ ' f“tj;ff_

Earlier in this chapter, questions were raised as to how the so-cﬁlled “succeés"
of the specialized courts could be determined: admitted’y, questions and conclu-
sions invo]vingAhigh levels of generalization. ‘ £ » ;

"Equity and Effectiveness. To summarize with regard to the éoncept of "equify",

it would appear that parties who regularly appear at the specialized courts are
on the average, satisfied that these courts are improvements over their predeces-
sor systems. ~They believe there is a better chance for a fair day in court.

There is, nonetheless, some concern over the substantive laws under which the
courts must operate. And, the specialized courts are not seen as being free
of problems, since they have needs for “more" time, "more" staff, and "more"
sensitivity to the cases that these courts must -hear. e :

In specialized courts, there also is greater expertise in dealing with landlord-
‘tenant cases. Given this fact--greater knowledge, interest, and experience in
the applicable law--plus more time and staff to deal with each case, the chances
.are much greater for these courts to render more legally appropriate decisions
wunder the circumstances. Add to this the fact that some of the specidtized
courts have broad subject matter jurisdiction and a full panoply of powers and

remedies, and it is pcssible for them to give more “complete", rather .than )

fragmented, justice in housing-related disputes.

Qhether the laws on the books are being served -true to their purpose, meaning,
and intent is a more difficult question. Generally, in the field of landlorc-

tenant matters, this probably is the case: the specialized courts are "better",

comparatively speaking. But even then, they certainly are not completely "satis-

h N
\

under somewhat .schizophrenic responsibilities, given the laws pertaining to
them and_their enforcement-related duties. The -codes themselves generally set
out standards, along with penalties for violators' failure to live up to the
codes. -On the other hand, the court's enabling legistation may state that it has
heen established in order to help maintain and enhance the housing stock in the

.,community. Most specialized courts have decided to interpret the latter provi-

sion to mean that they are not in the business of "punishing" violators via fines
so much as they are to pursue “"code compliance” elimination of all or most of. the

t
1

This often has led to an operatiocnal philosophy in many of the speciéiiied

‘courts of using the judicial process for continuances/adjournments, additional

compliance efforts, and finally, the dismissal of cases once _compliance has
been achieved. Fines imposed and actually collected often are even less than in
the predecessor courts. On the other hand, compliance rates--that is,-the bring-
ing of properties up to code standards--tend to be greater than in previous
court systems. g : ' ’ . L

Whether the courts, théreforef can be judged as .more "effectﬁvé“'in'qbde work is

a split question. One conclusion is that, yes, this is the situation, deperding
on: the expertise of the judge and the housing specialists for the compliance

St
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work; and, the powers or strategy of the court concerned. .In a few of the
courts, the “carrot and stick" approach has been used: & substantial but suspen-

- ded fine until compliance actually has been achieved -(or there has been failure
to achieve compliance). = The suspended fine strategy has been a valuable one.

Some courts may not have the statutory authority to "order” a defendant to take

., corrective measures. They can, however, effectuate a similar result by condi-

tioning the fines: the defendant must fulfill certain “conditions".

i

" Moreover, a number of other specialized courts have used injunctive relief where

it has been necessary and desirable to do so. Others have even gone so far as to

put the violators under what technically is "probation". These methods also

have often proven effective.:

"Local study commissicns and otho- originators of the specializéd'éoufts may not

be completely satisfied in terms of effectiveness. Originally, they might have
been troubled by the predececsor courts, in that: (a) code cases were not being
pursued diligently or taken seriously in the courts; (b) fines were not being

-given and thus, there was little visible deterrent value for prospective and
. actual violators; ‘and, (c) the code enforcement: agenciés were avoiding actual

prosecutions since it was felt.that_the courts were not proving useful.

" Given this as background,-sbme of the'briginators'of these courts may be somewhat

disappointed with the "leniency" of some of the specialized courts. They are
likely, however, to be relatively pleased with the court's success 1in terms
of compliance that has resulted in many of the "prob]em cases".

Efficiency. The above d1scuss1on has summarized +he issues of equity and effec-

tiveness, on both individual and comparative bases, to the extent that it is

possible to derive defensible conclusions, Efficiency is the final criterion,
and it too is'subJect to similarly “split" conclusions. The advantages of the
specialized courts, in terms of efficiencies, are severa] fold.

. (1) The public has access to expert clerks and specialists, as well as new writ-

ten materials prepared by the specialized courts (see chapter 2). Thus,
- people can be assisted to the point that actual 11t1gatlon sometimes can be
avo1ded ‘ o . ; . |

\
i

’(2)¢“where the speciaTized courts have broad subject matter jurisdictioﬁ and full

. powers, and where both landlords' and tenants' claims and counterclaims can
. be consolidated in one case, the litigants need not resort to different for-
ums in d1fferen* 1ocat10ns and at d1fferent times. :

(3) Some of the spec1al1zed courts have developed exped%ted prbcedures for jury ‘
trial demands, reducing the time that would be. experienced in the other

courts. in.those same jurisdictions (see chapters 4 and 11).

\ (4) Because of_ the mediation work at the hearings, some cases are resolved and

need not proceed to full hearings or."unsatisfactory" Judgments.

36§) - Where monetary settlements are med'ated the process tends to be more ef‘1~

cient and satisfactory because the part}es experience higher average rates

of actual collection than with the court-imposed Judgments (See chapter 17

Xg regarding the situation with small c1a1ms in genera] )

(6) “Several spec falized courts have 1mproved and exped1ted the service of pro-
cess as well .as other formal court notifications (one court has gone even
further: see chapter 4), through utilizing special process .servers and, in
problem cases, the actual court staff (see chapter 2). In one court system
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(see chapter 8), special court rules permit tae use of inexpensive, private
sector. "agents" to handle plaintiff-landlords' appearances in the vast ma-

Jority of the actions that result in defaulis.

(7) Because housing specialists can be sent out to take “views", often a case
can be disposed of the same day, without a second court date.

(8) Several courts have imp?eménted new pre-trial inspection procedures and can
move more quickly toward dispositions in code violation cases. o

(9) Many specialized courts have established new working relationships with ex-
ecutive and administrative agencies. These cooperative situations have led
to: (a) better preparation of agency cases: and, (b) better assistance to
defendants in landlord-tenant and code violation cases, both pre- .and immed-
iately post-trial (for-examples. see chapters, 8, 10, and 4: see generally,
chapters 18 and 19). ‘ : o

Nonetheless, there are "inefficiencies" associated with the specialized courts.
- Efficiency is measured, first, by the unit costs and "productivity" that come
into play. Thus, a specialized court--with full-time judges and other specia-
lists who take the time to do. a proper job on housing cases, compared to a
- nonspecialized court--would have higher "per case" costs. (The issue may well
be: is this not an appropriaté cost for really doing justice?) _ \

Second, and in even more academic terms, -this would involve internalizing all
external costs as part of this costing analysis. An important general concept,
this means that an evaluation of a system's efficiency must proceed by recogniz-
ing and considering all costs, including indirect or social costs. Thus, a
badly-conceived court is likely to have high social costs (i.e., impacts on
society in general: persons' lives, as well as the quality of the housing stock).
A well-operated specialized court probably can reduce these social costs. In
turn, the total “costs® would be lower: the court would, in an econonmist's
terminology, be comparably more efficient than a nonspecialized court.

However, most laypersons do not really Tlcok at efficiency when they use this
term. Instead, they mean: how much will the public expenditures be (budget):
and, what will this cost, on the average, for the cases the courts handle? This
is a very limited way to examine efficiency. It causes:a "budget bias", since it
does not look at sccial costs. o . ; : ;

If one examines the average time taken on each case that comes before a special-’
ized court, it is likely that it will be greater. than nonspecialized courts.
[t also is true that more court staff time will'be devoted to each of the con-
tested cases at the pre-trial, during trial, andipost-tria1~stages. Included in
staff time are: judges; housing specialists: the clerks; other perscranel, such
as court reporters or volunteer mediators; and,: any of the administrative ¢r
other agency personnel dealing ‘specially with the housing court's litigants.

This will cost more and take more time per case than nonspecialized courts.
(It does not necessarily mean that it would delay getting landlord-tennant cases
before a judge.) In contrast, picture the eviction mill court: it may be Teffi-
cient" in terms of direct budgetary costs, but it is not truly efficient (as well
as tending to be inequitable). : : ;

The housing court, howevef, will take time to assure that 1itigants have fairly
aired their viewpoints before the judge or via mediation. Each day's caseload is
not as likely to go as quickly. . This will mean that the court calendar will take
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1onger and tlerefore more court staff will become involved in order to avoid .

delays and case backlogs Overall, more resources wili be needed for these !

. cases. _ - T e
If Jjustice is to be served, there will be higher costs: a necessary means to
T _ achieve that end. There will be the assignment of additional and admittedly
i . costly resources: more than 1likely, on a full-time basis where before, one
- Judge seemingly was "able" to do all the “same" work in less time. The fa]la-
Clogs nature of an incomplete efficiency analysts, therefore, certa1n1y should be

evident. : . .
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| In code enforcement cases, a "cost-saving" approach might s1mp]y be to dlsm1ss
certain cases and 1mmed1ate]y dispose of most of the remainder through fines
imposed at the very first court hearings. In a housing court, this strategy
may be used on occasion, but more than likely the cases will be continued one
or more times, While these multiple hearings may or may not eventually result
in similar dismissals or fines, the overall approach may result in more compli-
ance, benefitting the community. This requires additional time and resource
'al]ocat.ons : . : e
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—, In summary, not on]y are there costs for personnel, but there are costs associa-
= : ted with the physical facilities and other matters (a]] of which are described in
detail in chapter 2 of this Report). The budgetary ram1f1cat10ns can be somewhat
519n1f1cant beyond what the courts cost in the past. s

It is not just the t1me spent .on each case that can make the spec1a11zed courts
more costly. Local and state laws have tended to become more complicated than §
in the past, as with regard to the warranty of nabitability. - New laws are on
the books and there are due process reguirements to be observed: a heavier work-
load for the courts. The specialized court is better equipped to handle this.

Moreover, theére is the curious factor: a successful housing court tends to breed
new "business". As a visible forum, it becomes known as a valuable asset in the
community for the resolution of hou51ng related disputes. More cases are liable
-to be brought to that court, especially if it is comprehensive: having the $taff
and the’ necessary jurisdiction and powers to render fairer and more complete
determinations.  Finally, the court will reach out to the community through
its housing specialists, and even through occassional sessions held in various
c1ty ne1ghborhoods ' ~ A

¢! . - ) N . R '

Th1s "access1b1‘1ty of hous1ng justice" naturally has its "inefficienciesh; R
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s and, increased caseloads should be expected as well. The blunt fact of the :
i matter is: the new system will cost more...and this is necessary to do the:job <
l . F]ght ’ . ". . T o :
NO_ PANACEA AND SOME_PROBLEMS - | F T

Hous1ng courts are not wwthout their problems. First, many of the "disadvan-
tages" have been summarized in: eav]1er parts of this Ex Scutive Summary. _ s

T - - "Second, there are general problems relat1ng to staff1ng "~ The attempt to create a

' : housing court in the first place may have run into resistance because of the “"new
bureacracy" and the higher costs. The result, then, is that some specialized
I courts have been denied the additional resources they need. Some are not even
i : authorized to employ certain personnel, such as housing specialists or specially
trained clerks. The conseguence not only can be self-fulfilling disappointment
5 with the performarice of the new housing court but an 1nab1]1ty for the court to

t

live up to its full potent1a1 ; - L !
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Another personnel ,difficulty in some cities has been recruitihg and kéeping '
‘geod staff. - With housing specialists, it is .a matter of salaries combined

with overwork and overextension because of the heavy caseloads at the court. In

regard to judges, it is the “turnover" problem: many judges simply do not .
‘want, or will . not continue in, the assignment to. a housing court. It may evén

become difficult for the chief judge to convince someone to take that position.
At the other end of the spectrum is the resistance to having any one judge more
or less "permanently" assigned to a specialized housing court {as for more than
two or three years), without some extensive review: and evaluation. In cities

Just now considering housing courts, this has been ‘expressed in terms of being.
_saddled with a permanent "bad judge" situation.  In a few cities that already

have housing courts, rotation after no more than 4 few years is now seen as a
healthy approach that should be implemented in the future. These persons be-

lieve this would avoid possibilities for ingrown attitudes to pervade the.

housing court or to deny it fresh perspectives from time to time.

A third problem area is that in several of the housing courts, calendars have
rapidly become virtually overwholmed by eviction-related cases. Additional
personnel to -handie the heavier-than-expected caseloads have not been assigned
to those courts. Nor have those, or most other, courts instituted methods for
screening the default cases in order to maximize use of the judges' and the
Titigants' time. Moreover, only one or two courts have sufficient and expert
personnel to even begin to handle the heavy number of contested cases (where both
parties appeared for the court hearings). As a result, time is wasted in the
court and the opportunity for mediation and other worthwhiie activities is lost.

Fourth, instead .of “consolidation" of all the issues regarding one building or
set of litigants, heavy calendars have resulted in segregation by types of cases.
In fact, in a.few:instances, matters have even gone so far in some quasi-compre-
hensive housing courts (Type D) that the Jjudges are restricted to hearing these
“separate" types of cases all of their time. |

A fifth problem area pertéining to all of the courts--nonspecialized and specia-
lized--can be mentioned only in passing in this Report.. The problems include:

(1) The massive caseloads in most of the courts meaﬁs that re]ative]ybsmall num-

bers of Titigants are able to avail themselves of the benefit of legal coun-
sel when they wish to do so (except. in criminal matters). There are only
. limited resources at the understaffed legal services offices.

(2) At-court couhse]ling or mediation services ére]fbund infrequently. They -

~could be provided by any of the following basic sources:

(a) housing specialists, which most courts do not have (or, if fhey do, of-
ten are.insufficient for heavy caseloads: sea chapter 2):

i (b) speciaiiied clerks, ranging from having an attorney-clerk for complex
\ "~ matters: to having "pro se" clerks specially trained to help unrepre-

' sented -litigants in understanding and filing court papers (see chapter
N 2Y. For exanple, see Hampden County and Boston housing courts, regard-
R ing specialized clerks; and, New York, regarding pro se clerks (see
.. chapters 4, 5, and 6): . -

. tion counselling or emergency payments assistance in evictions (for ex-
. ample, in Baltimore and Chicago; see chapters 8 and 10): :
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(d) legal aid clinics staffed by spec1ail trained students from area law
~.schools (for example, in Detroit; see c apter 12);

(e)»training programs for defendants (for exampie a self- he]p defense pro-

gram in Philadelphia and a former court supported training progran in.

Baltimore; see chapters 14 and 8);

(f) attorney-volunteers for mediation progrmns sponsored by 1ocaT bar as-
sociatiops: unfortunately, a rarity (for example, the progran in .Los
Angeles; and, in Chicago: see chapters " and 10); and,

(g) non-judicial dicpute resolution. programs (see chapter 18). This set of
innovations, inCidentaily, is. worthy of extensive study and further in-
formational materials in the future. As an off-shoot of this current
Report, another monograph was. prepared; it is an initial effort to des-
scribe some of these innovative non-judicial programs currently in oper-
tion in a few cities-(titled, “"Housing Justice Outside of the-Courts".)

Legisiative vreform is desirable in many 1ega1 areas (as landlord-tenant and
code enforcement laws) that courts handle. 'Where problem areas were acute,

as indicated by the. interviewees in the the study cities, the legislative'

issues were briefly identified in chapters 3-15. This in no way implies a
low priority given these vital matters, either generdlly or by the editor

-and authors or reviewers of this Report On the contrary, there was consen-

sus that detailed comparative analysis in the future is absoiute]y critical.
n . |

WHAT STANDS IN THE WAY OF HOUSING COURTS?

Several issues typically must be’ resoived in order for a Jurisdiction to achieve
implementation of a specialized court These dilemmas are 1isted below.

(1)

(2)

Reluctance to assume the costs of a hou51ng court

This need not, however, be a major cost item {see details in chapter 2).
Any moderate-sized jurisdiction, for example, can use current positions to
appoint or reassign a judge as well as a clerk and an assistant clerk to the
new housing court. The two or more housing specialists positions will cost
more, but are we]i worth the additional, but'not insignificant investment.

A1l told, it is erroneous simply to use previous court system budgets (re- -

flecting gross under-expenditures relating to housing caseloads) as any real
departure point for budgetary arguments. It can be misleading to compare
costs -of past court operations to full costs of a new court approach that
can help cure known difficulties and r°ap major benefits for the pubilc

Moreover, a political problem can arise if the new court is not a local

- funding obligation. Obtaining a budgetary allocation via a state-funded -

court system may present some.obstacles.- In that case, contacts wili have
to be made in order to gain the suppert of the state court administlators
and, ‘perhaps, various members of the state 1egislative delegation :

Necessity for enabling 1eqislation j

In some jurisdictions (as described further in chapter 2 of this chort)
it may be possible to implement the specialized court through the exercise
of administrative authority vested in the chief administrative judge in that
Jurisdiction or in the state supreme court. In some instances, where it ap~

pears that state enabiing legislation for a fuiiy comprehenSive court would

—2 -
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“be desirable bUL will take a great deal of time, haif-way measures-can be
implemented administratively in order to begln interim operations of a

partially specialized court.

A comprehensive hous1hg court (Type D, :E or F) 1s"11ke1y‘to reqUwre}state
enabling legislation. It should be anttcwpated that the process will take
a minimum of two lentslatlve sessions in order to achieve passage; the

groundwork will have to be laid carefully. Some of the factors that may .

trigger a need for state enab11ng legislation, depending -on the ‘current

laws, are: s
. , o

(a) granting the court broader geographical jurisdiction (perhaps necessary

in terms of Just1f1ab1e cafeloads such as . county-wide)-

(b) giving the court broad subJect matter Jur1sd1ctlon over houswng casec

(compared to existing first- t1er tr1a1 courts), o

(c) chanq*ng provisions re]atwng to do]]ar ]1m1ts regaad1ng counterc1a1ms
in small claims actions (which otherw1se would escalate some of these
cases to second-tier courts); P

“f(d)x'changtng the court's Jur1sd1ct1on to “exclus1ve", or, to specia1 "con-

current” Jur1fd1ct1on with other courts in that area;
(e)b' granting the court a full punoply of powers (as exp1a1ned earlxer)
(f) right of removal, on motion, from other courts to the new court;

(g) special rules relating to discorery;

. (h) appeals procedures, perhaps including granting the housing cohrt appel-

- late respons1b1l1t1es from flrst tier courts if its jurisdictiocn is
concurrent in part; : : ' -

(i} whether or not .to make the judge “permanent", or to 1eave ass1gnment<
o on a rotating bas1s but with a minimum term aTso set forth;

(j)v whether or not to mandate the creat1on of a citizens adv1sory commis-:
- sion and performance of certain responsibilities (such as public hear-

ings or annual reports, etc.; see chapter 2);

N

'(k) legisiative 1anguage pertaining to the housing spec1a11sts qualifica—

tions, duttes, powers, and respon51b111t1es (see chapter 2);

(1) s1m1]ar1y (to item k., above), for the clerk-magistrate and any other'

court staff, including ass1stant clerks and special process servers and
_ and agents (see general]y, chapter 2): and,

ot
{ 'A

(m} clear 1lines of authority and accountab111ty wwth1n a hous1ng courtw
Resistance from the bench

The concept of a hous1ng court may run into resistance from some members

1 of the judiciary. Their objections may include a series of ‘ssues that w111
“need to be discussed. at 1ength and care w1th them: ! .

(a). the apparent "1ncons1stency" of hav1ng spec1allzed courts w1th1n "uni-
fied" state and local court systems f
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(b) -in non-unified court systems, that the iudges want to retain jurisdic-
tion over houSIng cases in "ne1ghborhood" or d1str1ct courts, ‘

“{c) the re1ucta'xc° to give what many view as an "essentially first-tier
court“ any additional second-tier respons1b1]1t1es or powers; and,

(d) a concern that someone will have to be ass1gned for a relatively long
term to such a court -an assignment many do not w1sh to have :

'Re51stance from "pract1t1oners"
A hous1ng court probably will represent maJor changes in the way many of
ready mentioned above, reluctance from practitioners may be expected due to:

(a) Tlandlords' concern that the court process will be less expeditious or

(b) tenants' concern that the new court will fail to exercise its full re-
sponsibilities; or, that the appeals route now available from a first-
tiar court decvsxon somehow will become far more difficult;

{c) local attorneys' concern that the proposed changes will be undes1rab1e
since current procedures and court operations would be “d1fferent"
and,. that "if it works now, why fix 1t?“, and,

(d) a general concern that "everythihg will depend on who becomes the hous-
+ing Jjudge" and that the new court "might be worse than before if there
is.a ‘bad judge'": a reaction that "it's safer to bet on the current
‘potluck', which averages things" and a belief that it would be “better
to leave th1ngs as they are than run the’ r1sk"

In prop051ng the establishment of a spec.a11zed court the types of resistance
" indicated. in the above sections may well arise and have to be dealt with. To do

building in of system "safeguards", and a real dedication to reform. Eventually,
" of course, the process-simply will have to be brcught to the necessary political
or poljcy culmination: a decision will have to be reached, by vote or otherwise.

the cases currently are handled. In addition to a number of the factors al-.

that it will "overdo itself in *‘sympathy' for tenants' defenses;

SO requ1res a series of intensive discussions, & mutual education process, the -
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CHAPTER TWO: OVERVIEW OF SECTIONS |

. Chapter Two of this Report discusses the basic organizational, staffing, and ad-
ministrative aspects of our court systems in the administration of. housing jus-
tice. It is important to understand each of these elements, whether the purpose
is for instituting a specialized court or simply for making modest changes to
existing, nonspecialized courts. o ’ R

The major portion of this chapter is organized according to the types of "person-
nel functions" that may be necessary within local courts. Many of these posi-
tions are specialized in order to improve the public's access to housing justice.
The first five sections of this chapter include: ' .
- (1) the judge and, quasi-judiciai-personnel;

(2) the clerk's office; ’ ' :

(3) the housing specialists and other special staff; .

(4) a series of additinnal court staff and courtroom ‘personnel; and,

(5) mechanisms for community participation, such as a citizens® advi-

sory commission.. ' ‘ '

Each of the separate sections describes in significant detail the roles and :
"options for these various positions and functions. Throughout the above sections, :
~ the basic findings and recommendations of this national study are reiterated. -
The reader then can turn to the individual city studies (chapters 3-15) for :

elaboration and specifics as to any of the courts’ approaches.

The next two sections are as follows: o
(6) budgetary and cost implications; and,
(7) Yocation and physical facilities.

They involve analyses of other crucial court -management issues. = These concerns

also have impacts on staffing considerations, and vice versa. For jurisdictions
with severe limitations in terms of finances, which might prohibit implementation
of optimal new housing court ‘arrangaments, some alternatives are presented. Fin-
ally, there is 1 section on: '

(8) "remaining observations",: highlighting some legal reform issues.

It is evident throughout this Repert that there is a wide range of approaches
among the various court systems that were studied. Often, this variety is sur-
prising, with many interesting permutations on the “"standard" types of court per-
sonnel and operations. These cities have experimented with different approaches

based on pre-existing systems, political realities, budget restricticns, and

changes in statutory and case jaw.

In a few instances, these court syétemsbhave been able to incorporéte changes
reedily in respense to the needs of the community and the Justice system. Yet in
a few cities, the courts have been hamstrung since their creation 2-15 years ago.

Marginal and even dramatic adjustments may have been made, but these courts still
tend to be limited in the extent and quality of justice they are able to deliver,

Thus, it is to be hoped that the lessons derived from all of the courfs studied
for this Report will permit still other communities to “design out" similar ad-
ministrative and court system defects. S : S '

A BRTEF OVERVIEW

A little more than a decade ago, specialized courts for housing-related problems
were little known, operating in only a few cities. Even by 1980, just several
more specialized housing courts had been initiated.  Nonetheless, additional
Jurisdictions have begun to indicate more than passing interest in the "housirg

- court phenonemon". Some of these localities havg started what can be a.several-

i
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year ]ong process in 1n1tiating their own new courts.

5 The unique tensions and needs associated w1th housing- re]ated cases are acriev1ng

more widespread recognition. It is beccming more .apparent to community leaders
that the handling and adjudication of such litigation may require the courts to
be organized, and to perform “in a "specvaiized“ fashion.

'i

Yet the idea of court specialization is not universally “welcomed. For tnose who

resist the idea of specialization it should be pointed out that the-creation of
housing courts has a parallel in still another set of court reforms, now consid-
ered commonplace. These include, for example, the nation's small claiws courts.

Similarly, our judicial systems have previously developed specialized juvenile
courts, and even, administrative hearing officers in 1ieu of having Judges handle

In a number of the cities that were studied ‘the spec1an requ1rements of housing-

related cases have been recognized. The responses, in terms of court speciliza-

-tion, have been interesting and novel; they are commended‘to local court systems

and Jurisdictions around the country.

;

The Special Committee on Hou51ng and Urban Development Law of the American Bar

Association finds that such specialized approaches are an innovative and vi-

tally -important response to ‘the critical need for hou51ng Justice in our com-
munities ' . . Wi

Each jurisdiction, of course, must make its own choices in the. de51gn of 1ts

courts within the context of its own needs and systems. This Report is neant to

assist community ieaders in this regard

The alternatives may require radical departures from the manner in which many lo-
cal courts are currently operating. The time has long since arrived for careful
scrutiny and sersitive adjustment of local housing justice de]ivery systems,

EVALUATING THE PERSONNEL FUNCTIONS

~ Part of the local evaluation process should include analysis of peréonne] posi-

tions and functions within the court, the budgeting, and the facilities for same.

It should be reiterated that no one model will fit the great variety of communi-
/ties that may wish to consider a specialized housing court of some type. In
! fact, whole new combinations have arisen in some of the court systems that were

D >todied for this Report. o :; . R SN , \

For example, the clerk of the court seérves in a p051tion fhat 1ends itse1f to
many adjustnients and:variations: as administrator of the court’s docket "and

records; as clerk-magistrate w1th quasi- Judic1al respon51bllities and,zas man-

agement innovator. ‘ ._{
L . . .“ . .

v In.the last respect, the clerk- may be the driving‘force for modernization of
i court management, for .mproved linkages between the bench and the adminisirative
i agencies, for simplification of procedures and preparation of information to.

assist the public, and:for staff training and other internal tasks that will aid ’

1in the development of conSistent and profeSSional court staff :

i
i

The next severai pagesg describe and schena+ica11y present the court p051tions and

functions that are analyzed in the sections that follow later in this chapter.

(Ea~h is analyzed in g-eat detail; examples are provided. ) They are intended as a
sumaary of the types of: con51derations that ought to bé-borne in mind as any jur-
isdiction undertakes its evaluation of local court system 'community needs.

| \ . -
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Whlle these opt1ons will affect the budget of the overal] court system, an{ such
reform analysis must proceed with a recognition of the social and opportu

present major problems for tenants and landlords in the efficient and effective
delivery of justice -- or, if the court could better meet 'its responsibilities
regarding the commmunity's housing and other building stock, through such activ-

ities as code enforcement and code comp]lance) - then tnese factors must be
carefully taken into account. _ J,

A failure to attribute "costs ‘and benefits" to these dilemmas would mean that

deliberations about -the need fer a specialized court were proceeding almost -in

“a vacuum. -Nearly all of the nation's "new" housing courts have gone through a

more careful analysis. It is only then that the spec1a11zed court approach can
be fairly weighed as an opticn for the local court system

In order to assist cocmmunities in considering the: size and type of spec1a11zed‘;
court that they might need, below are several summary ‘schematics. Each of the -

functlons is descr1bed on pages 2.6 - 2.103.

SCHEMATIC FOR A SMALL: JURISDICTION WITH ONLY A LIGHT T0. MODERATE CASELOAD

A small jurisdiction might proceed w1th the fo]lowvng pérsonnel for its new hous- .
ing court. (Note: for the closest approximation to this arrangement, see chapter :
16 of this Report, and partlcular]y, the study plans developed for Syracuse. )g

Judge (ass1gned[a minimum of half-time to housing court cases)é

Housing SpeciaTisf (in all Tike]ihood,'two will be needed)

Clerk assigned to housing court: knowledgable in housing; able -

to answer, pro se [unrepresented] litigants inguirizs

Clerical support staff, including a paralegal who can substi-
tute for the clerk -in performing assistant clerk's du-
ties in the courtroom and for occasional pro se work

- Recording device in Tieu of a court stenographer or reporter.

Options: Ba111rf (also serves part- time as a process server)
: Citizens Advisory Commission with active projects
Volunteers or interns (administrative ass1stance)

Non3ud1c1a1 d1spute resoTut1on programs in Toca11ty

SCHEMATIC FOR A COUNTY-WIDE JURISDICTION COURT WITH A MODERATE. CASELOAD

CIfa hotsing:-court were.established for a county-w1de Jur1sd1gt1on and if it had o

caseloads that. were not particularly heavy, the following adjustments could be
made to the .above schematic. (Note: see chapters 3 and 4 of this Report, for a
descr1pt1wn of :the Hartford-New Britain .. and the Hampden County hous1ng courts )

Judge: full-time and perhaps on: c1rcu1t to two central c1t1e

Housing speciaiists: two or more (pernaos ane spec1a11st wou]d o

be assigned to the second city's courtroom location)
"Clerk: same (but perhaps with certain'quasi-judirial roles)

) Assistant‘CTerk kandles coutroom duties and. reguTarTy acts
as a pro se clerk 1in conJunctlon with the para]egal

TCler1caT (more) / Recordlng Device / Optlons ‘same as above

- 2.3 -

nity .
costs currently associated with that system's status quo. If the .local courts
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| SCHEMATIC FUR A COURT WITH A MODERATE TO HEAVY CASELOAD .~ = / .~/

-,Hf 7'» ~ Housing specialists: probably at a ratio of 2 or 3 per judge,

;f o f S the court in higher number of second+ hearing cases

2;? S .tracking of caseload paperwork and agency follow-ups
'{ . Recording device: same (although some may use stenographers)

1f the above twe housing courts (a small jurisdiction with‘dnly a 1ight't0;hoder- e

" - ate caseload and a county-wide jurisdiction:court with a moderate caseload) were

to expérience 51gn1f1cant increases in the caseload, the following adjustments
might be made. . < T

+ Judges: assignment of a second judge on a half-time basis or,
- perhaps, spinning off some of the complex and time- T
consuming cases to another knowledg:zble judge : ' o

Housing specialists: same, but with increased mediation task§
and significant follow-up work on "problem defendants”

'CTerk: assigned regular‘quasi-judicial duties for the court’
Assistant clerk{s): same, but handling mostly courtroom duties
Paralegal: definitely needed for the pro se responsibilities

Clerical (more) / Recording Device / Options: same, although
' special process servers and a law clerk may be needed

SCHEMATIC FOR A COURT WITH A RELATIVELY HEAVY CASELOAD ’;j

Some cities, especially those with comprehensive housing courts handling heavy
caseloads, may need a full complement of highly specialized personnel. Thus, the
comprehensive housing courts that are in operation, or which are under consider-
ation in a number of communities, have the full range of personnel outlined be-
Tow. - In many respects, these personne] may parallel similar functions in the
other types of specialized courts in that jurisdiction. (Note: see chapters 3,
4, and 5 of th1s Report for full descriptions of the some of these spec1a11zed
courts.) .

3 +

Judges: two or more, fu]]-time . 1
Hearing examiner: duasi-judicial duties. (as with'defaults)l

with heavy mediation workloads and investigations for . y

“Clerk: acts as court adm1n1strator, some quas1 ~-judicial work
First ass't. clerk: quasi~judicial for show cduse & ut1]1t1esi

Second+ ass't. clerks (including the paralegals): handle all
courtroom duties; perform thorough reviews of the case ;
f1les prior to hearings; handle the pro se clerks work - i

Clerical: same, but allowance for heavier support to housing
specialists and to judges/clerks; also, help in the

Opticns: - Bailiffs: increase, for each of several courtrooms , :
' - Process servers: special arrangements may be needed
if. current arrangements are not satisficatory due
to.workloads in the Sheriff's Office ‘ .
- VQ]unteers & interns: reqular use, particularly for
assisting in management tasks and new improvements
- Law clerk: new position, to regularly assist judges
- Citizens Advisory Commission: regular meetings/work
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CAUTIONARY NQTE‘REGARDING USE OF THE SCHEMAfICS'

./ The preceding four schematics for specialized courts -- of different sizes and : &
caseloads ' -- must be used with caution. In fact, the reader should not rely on 3

] . these schematics except as examples or illustrations of the principles and the T
B ] information contained in the remainder of Chapter 2. The reasons for this are : E
i _ . severai-fold. . - . . : o L : o ;

(1) Still other ideas and alternatives are presented in the sections that follow
on this chapter. These suggestions cannot be readily summarized in the four
schematics, without compromising clarity of presentation. Thus, the reader -will
want to review all of the materials in Chapters 1 and 2. After doing so, these
schematics become merely a point of reference for designing a new set of options
based on -the information contained elsewhere in this Report. - ,

LR T

(2) Housing courts, -once created, tend to remain at the same levels of personnel,
despite workloads and obvious needs to the contrary: that is, inertia may block
further reform. The schematics should not be allowed to bind the specialized
court into inflexibility. ' ; : ' : :

. For example, a housing court created without housing specialists may find later

" that it needs these personnel, but cannot get the relevant statute or the budget
readily changed. A similar situation may prevail in regard to the clerk's posi-
tion: whether or:not that individual should have authority to perform certain
types of quasi-judicial duties. ;

One cption, of -course, is to write the legislation broadly, enabling the creation
of various positions within the court. The actual timing as to when these posi-
tions are to be filled could be.left, by law, to the discretion of the chief ad-
ministrative judge in that jurisdiction. This would permit flexibility without
the need to return for legislative amendments. % '
o The reverse side of the argument is that if certain positions or authority are
; . ‘not mandated, but are left discretionary, then the community may later find that
i it cannot convince the decision-maker who is responsible to exercise his or her
: ", discretion. To counteract this potential problem, 'some thought could be given to

mandating at least minimum levels of staffing. For example, the statute might

state. that no less than two, and no more than six, persons shall be empioyed as
A ~ housing specialists. The statutory language then could set forth who would ex-
" ercise discretion for hiring within that overall range. '

v f (3) Some courts may believe that they will be able to operate adequately without’
.+ 1 - a number of the positions represented in the schematics. For example, the chief

judges in Chicago's and New. York City's housing courts argue that they can do
-~ without housing specialist positions, since they have’ access to agency personnel -
. who have special court-related assignments. (At the same time, within these two
L )\ ‘communities this perception is not necessarily.a universal one. Some observers
i 4 argue that the ‘agency personnel cannot and do not perform all of the responsibii-
' .4 ities that housing specialists would have in code violation cases. Others point

“out that landlord-tenant cases need these types of specialists, and that current

arrangements are valuable but not completely satisfactory.)

[ (4) As already implied above, there .are personnel "substitutions" that are pos-

: sible, at least on a temporary basis, which are not indicated in the four sche-

- matics. Such alternatives are described in the sections that follow in the re-
mainder of Chapter 2. v ‘ ‘ :

237(5) The schematics do hét represent ‘the multitude of tie-{ns with adminisirativéh‘
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‘gants each day, prior to calling the cases. - (See chapter 11.)

agencies and other community service organizatidns;f For example, in Pittéburgh's
housing court, the county health department has established a whole team of per-

sonnel who handle the prosecution of code violators. They work closely with the -

housing court. (See chapter 9.) = Another example is Hartford-New Britain, where

the prosecutor for the code violation cases has an office right in the fiousing -
- court building. (See chapter 3.) , P o _

These types of special arrangements are not shown on the schematics. Nor are the
other innovations shown, such as novel landlord-tenant services. For example, in
Chicago and Baltimore there are special "clinics" that work in close cooperation
with the housing courts. (See chapters 10 and 8.) Detroit's court, which is not
fully specialized, has a legal aid office at the court. (See chapter 12.) . And
in- Philadelphia, a nonspecialized court, there is ‘a very active landlord-tenant
education and legal assistance project that is ~independent of the court system,
but which has major impacts on the way many landlord-tenant cases go forward in
the local courts. (See chapter 14.) - o o

(6) Alternative forums for nonjudicial dispute resolution also are essential to

‘consider as the community deliberates on housing justice reforms. None of these
-approaches is represented in the four brief schematics. Some cf these programs
are highlighted, however, in this Report. (See chapter 18.) In this regard, it

is recommended that readers should obtain two other publications produced by the
ABA-HUD program: _ S S ‘ f

URBAN LAW ANNUAL - -VOLUME 17 (1979)(pu51ished -in conjunction with the
Law School of Washington ' University). This impurtant 400-page book con-
tains more than 20 articles on judicial "and nonjudicial dispute resolu-

tion, prepared especially for use in conjunction with this ABA Report.

» HOUSING JUSTICE OUTSIDE OF THE COURTS: ALTERNATIVES FOR NONJUDICIAL
_DISPUTE RESOLUTION (R. Scott ed.){1979)(availatle in preliminary mono-
graph form from the ABA in Washington, D.C.). o

(7) Moreover, a host of functions that eaéh‘of the personnel should or could per-

form cannot be fully and graphically represented in the schematics. ' These issues
are brought out in the various sections in Chapter 2. For example, one reform is
repeatedly mentioned: the development of informational materials -for litigants,
such as the brochure attached to the summons. in Yandlord-tenant cases. (See the

“brochure frem Hennepin County, per chapters 13 and 19). . Another example is the

approach used in Los Angeles, where-the judge makes .brief presentation to liti-

(8) Finhlly, the schematics caﬁnot give‘déféils onithe interre]ationéhips with
other courts in that jurisdiction. This also can affect the design and workload

of a new housing court.: Boston provides one example, where jurisdiction in hous-

ing matters is concurrent with a number of other courts. (See chapter 5.) Or, in,
small- claims matters, .such housing-related claims may be handled by stil} other

- courts. (See generally chapter 19.) The reader should also obtain the ABA-HUD -

publication: : g o ST
HOUSING JUSTICE IN SMALL CLAIMS COURTS (J. Ruhnka ed.)(1979)(pub- 1
lished in conjunction with the National Center for State Courts).

For all of these reasons, -then, the schematics should be used with caution. To
assist the reader further, each of the sections in Chapter 2 contains extensive
footnotes for cross:reference purposes. These footnotes indicate which of the
study cities (see chapters 3-15), best illustrate the points made in the text.

1
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SUMMARY: CHECKLIST FOR EVALUATION OF TYPES OF PERSONNEL NEEDS.FOR COURT FUNCTIONE

SUPERVISORY FUNCTION .
. - Chief Administrative Judge
© - Judicial system appeals and
complaint mechanisms

JUDICTAL FUNCTION-FOR THE COURT
C- Judge

‘QUAST-JUDICIAL FUNCTIONS .

~-Judge (in low caseload court)
© “- 'Options (esp., high caseloads):
~ Hearing éxaminer
- Commissioner
-.Clerk as a magistrate
- Assistant clerks (Vimited:
- as for utility warrants)
- Options regarding postponements
: & pre-trial conferences:
- = Clerk
- Law clerk
- Judge’ (Tow caseload court)

MEDIATION AND SETTLEMENT FUNCTIONS
- Housing Specialist Department

- Clerk or assistant clerks, if

not in a magistrate's role

- Law clerk
- Additional options not using
.court staff: -

© - Volunteer mediators, such
as from bar association

'~ Referrals to & assistance
from the local agencies

- Separate nonjudicial dis-
pute reso]ut1on programs

'

ADMIVIST&ATION FUNCTION FOR COURT

I '~ Ccurt administrator (for the
: court or ccurts generally)
. - Clerk (reports to the judge)
1. - Innovation within the court:
- Staff ﬂeetlnqs/dTSCUSSlon
T - Vo]unteers re-assistance -

FOLLOW-UP FUNCTIONS WITH AGENCIES

< Housing specialist «

- Clerk's office (as“in codes)

- ‘Agency staff, delegated. with
5 court .liaison coordination

SECRETARIAL AND CLERICAL FUNCTIONS
- Secretaries assigned to court
- Clerical support from a."pool"
- Use of high technology package
- Use of computer tie-ins'with
records useful to the court

OVERSIGHT AND PROCESS INVOLVEMENT
- Community Participation thru:
© - - Citizens Advisory Com"sn

- City housing task forces
‘ - Ad hoc meetings & gnoUps
- Speeches to Community Organ's

- Public hearlngs and tesL1monyr,

- FUNCTION% RELATED TO COURTROOMS
- Stenographic/recaording tasks:
- Use of mechanical record-
“ing . devices in court

- Regular, assigned stenog.

~ - Stenographers from a pool

- Provided by the litigants

- Cashiers & collection options:
- Clerk's office counter w/

one staff for follow-up

- Assistant clerk collects

in the courtroom, also

- Docket books & general assis-
tance to judge: asst. clerk

- Bailiff or officer functions:
- Sheriff's office assigned

- Uniformed, staff of court

- Assistant clerk serves in

this capacity

OTHER FUNCTIONS RELATED 'TO CCURTS

"~ Law clerk, assigned to judges

- Paralegals to assist in many

of functions (as to'left)

- Volunteers and interns to aid

' in management-related . tasks
- Student interns '

To- Commun1ty volunteers

ASSISTANCE T0 THE PRO JE LITIGANTS
- Brochure accompanying summons

- 'Special information at court:
visual display areas; leaf-
lets, audio-visual aids

- Pro se counters/desks at court
- - Volunteers:
"~ Pro' se assistant clerks
- Law students & attorneys
- Additional assistance from the
hous1ng specialists

‘PROCESS SERVER AND SERVICE OPTIONS
- Sheriff's office

Bailiffs - :

Code agency personne]

Private/special servers

1

w/ dual.

Occasional use of court staff
assignments-authority.
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THE REMAINDER OF CHAPTER 2 o

A spec1allzed hausing court is part of a "system ~wide™ reform effort in regard to

improving the administration of justice. As such, communities should.not restrict

their inquiries only to the judicial branch and the. personnel ‘and functions of a

specialized court. Instead, the inquiry must proceed ‘as a general one. Questions
must be asked: To be effect1ve what system changes are desirable in the adminis-

trative agencies? In governmenta] housing programs? In local and state programs-

f that support the housing effort (such as low and moderate income loans for rehab-

ilitation)? "In ne1ghborhood improvement programs7 In nonjudicial dispute reso-
1ut1on programs? The list is a Tong one. ; ' : o

Proposals in this regard are beyond the scope of thlS partlcular Report “A sense -

‘of the richness.in this field of inquiry can be gained, nonetheless, from the

narratives on each of the study cities {(chapters 3-15.} Some reference also may

. be made to an earlier ABA-HUD report: HOUSING FOR-ALL UNDER LAW: NEW DIRECTIONS

IN HOUSING, ‘LAND USE AND PLANNING LAW--A Report of the American Bar Association's

.Spec1a1 Committee on Housing and Urban Oevelopment Law and its Adv1sory Commis-

sion-on Housing:and Urban: Growth (1978)(Ba111nge\ Publishing Co., Cambridge MA)
Finally, Chapter 2 deals with these issues; it ‘is organ1zed as fo]]ows

Overv1ew of the Sections in Chapter Two e e e e e e e | 8
Judges: and. Quasi-Judicial Officers . . © e e e e e 9 - 24
The Clerk's Office: Staffing and Operatlons .. . . 25 - 45
The Housing Specialists and Parallel Special, Functlons .. 47 - 56
Additional Staffing Requirements . . .. 57 - 72
Mechanisms {such as a CAC) For Commun1ty Part1c1oat1on .. 713 - 79
Budgetary and Cost Implications . . . o - . .. 81 - 95

- 103

Locatien and Physical Facilities for the Court e e e .97
General  and Remaining Issues . ;

Ak
(]
o
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A,CONCLUDING NOTE _ ‘ \

The implementation and the operation of a Speciaiized'court—-a housing court of
any of several types--is not an easy matter. . Assuredly, there are a number of

- pitfalls that can be associated with these systems. They have been outlined in

this Executive Summary and are further described in each chapter of this Report.

".We have attempted to set forth throughout this Report both the advantages and

the disadvantages of these new systems. Perhaps,:at times, we appear to have

- given emphasisto some of the shortcemings of these new court experiments. This

does not reflect any -disillusionment on our part with these un1que and special-
ized courts. On the contrary, we are 1mpressed w1th their promise and extra-
ord1nary potential. .

-1t s .our- hope that, by pointing -out carefully and in great detail each of the

many- aspects - that - have been part of the experience in-these courts, many other

<% communities .will benefit. ‘They will have had the opportun1ty to have learned
i and. to have undertaken still further departures thr0ugh the design of their new

tspec1a11zed court systems

\

In turn, these commun1t1es will enr1ch all of us through their cown, and new,
"Recommendatlons for Change and Innovat1on in Our Courts"

In ‘a decade, therefore we would hope. to return to this field...to ask whether,

" together, we have -been able to better accomplish, nation-wide, what is so des-

perately needed: significant improvements in the very systems that are meant to
administer,.qnd‘to truly deliver, justice in our commun1t1es

-2.8-
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JUDGES AND QUASI JUDICIAL OFFICERS .

THE SUCCESS OF A HOUSING COURT IS DEPENDENT, IN LARGE PART, ON THE ABILITIES AND
LEADERSHIP OF THE JUDGE. THIS INDIVIDUAL, AS WELL AS OTHEQ JUDICIAL AND QUASI-
JUDICIAL OFFICERS, SHOULD BE UNIQUELY QUALIFIED 7O PERFORM FOUR ROLES, THE FIRST

~ TWO OF WHICH ARE ADJUDICATORV AND CONCILIATION-RELATED.

As previously discussed in this Report the key element of a hous1ng court1 is
its specialized personnel, (learly, the central position in this respect is. the

~ housing court judge or judges. His or her duties, which are highly interrelated,

are of four basic types. (Each is br1ef1y reviewed here.so that a community that
is considering a new housing court may review these work]oad< and, therefore, the
dequacy of its plans.) A . :

:.(1) AdJud1catorx. The judge performs a series-of adJud1catory funct1ons tnat}

are simiTar to those of most other judges. in the local court system, at least in

.- theory. The actual application of these functions in the courtroom and .in

chambers, however, can differ significantly from what is typical in other types
of casesé these dxfferences are described later in this chapter3

In general, the judge may perform the fo1lowing tasks prior to hearing the liti-
gants' actual cases and defenses: (a) preside over the calendar call;* (b) pre-
side over the motions ca]endar;5‘(c) rule in probable cause -and show cause hear-

1 The term "housing -court® includes uny specialized court that deals with
housing-related matters. Thus, unless specifically stated otherwise, the
term is inclusive of comprehensive housing courts, landlord-tenant courts,
code enforcement courts, and the housing-related small claims calendar of
the court.

2 For example, the code enforcement gases are handled quite differently than
most other types of misdemeanor actions (such-as traffic violations) in
most local courts. Many such differences are a healthy phenonmenon in
the nation's new housing courts. . They represent new responses to the
unique responsibilities of these courts in dealing with sensitive housing
issues. At the same time, some practices--even in the housing courts--are
subject to criticisms Ffrom the user-communities who were interviewed for
this Report. These are summarized in Chapter One.

'3 For a set of independent commentaries on some of the housing courts, see 17

URBAN L. ANN 1 (1979), which is a major resource volume spec1f1ca11y
designed to complement this 1980 REPORT.

4 -~ .The calendar call consists of "calling" each ‘case by the part1es names

-and ‘case number(s), in the courtroom. :.Generally, the cases are organized
as to those likely to be defaults.(usuaily subject .to a second call) and
those which are to be heard because the parties are ‘present. What is done -.

once the calendar .is called -- whether cases are assigned to other court-
rooms (as in. New York City, see chapter 6) or whether they are. heard
1mmed1ate1y by the same Judge_Tés in Baltimore, see chapter 8) - is

discussed in detail in chapters 3-15 of this Report.

5 The motions calendar may be held in a separate courtroom (as in New York

City, see id.) or motions may be heard at any time by the housing court
judge.” Some motions are relatively mechanical, such as postponements or
uricontested non-evidentiary motions. They even may be handled by a quasi-
Jjudicial officer. See a Tater section of this chapter, titled "The Clerk's

- Office:.Staffing and Operations", parts #26-34 relating to quasi-judicial
functions. :Still other motions may have to be heard by a Judge per se,
’depend1ng on court rules

\ i - . 4‘\ -2.9-
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1ngs .6 (d) arralgn defendants in mlsoemeanor or other crlmwnal matters,71and } ‘/5
(e) review and sign settlement agreements and. consent decrees. 8 A A s
As dlscussed later in- this chapter, some of the above dutxes may be ass1gned
instead to quasi-judicial officers of the court, rather than by the Judges them-
selves. If this is done, safeguards should be de51gned into the system 1

Juring. the hearlngs themselves, the judge is respons1b1e for (f) assur1ng that
the defendant has been advised of his or her rights;10 (g) making findings of
fact (except in jury trials); (h) making findings of law; (i) ryling on motions

T LY

# during trial; and, (j) formulating the dlsp051t1ons in the cases.

. R
§ : Other important adjudication-related act1v1t1es also must be accomp11shed by the
4 " judge: (k) holding pre-trial or other in-chambers conferances, when this is
o : ca]led for;12 (1) assuring that the parties who are unrepresented (pro se liti-
? gants) have a real opportun1ty to articulate their respective 51de513—ht the

hearings; and_(m) assuring that an examination of the plaintiff's papers has been
. accomplished, 1 1n_order to assure that justice is done and that the r1ghts of

See id. parts #27 and 31.

Courts d1ffer markedly in their ut111zatlon of arralgnments The task may be
handled by the judge, with arra1gnments more or less being the primary
method (in lieu of full trials) in most cases. See chapter 5 (Baston);
chapter 9 (Pittsburgh).

8 This is discussed later in this section. See supra note g, and the commen-
tary that follows for the remainder of that section (as to the mixture of
mediation arnd adjudication roles).

: 9 Id. This reform has a great deal of promise, but also is a potentlal prob-

i °—~7em area: an issue that is raised repeatediy in this Report, ‘

i 10 These include adv1s1ng the defendant of the right to counsel, trial by jury,
K etc., depending on the nature of the case. See chapter 5 {Boston).

. 11  Most cases do not result in separate written opinions; only brief notations

4 : ~are made in the case jackets. . The dispositions themselves range from
. ;. continuances to declaratory judgments, fines, probation, or the 1ike. A

ol high number of cases -- other than summary process (ev1ct1ons) ~= are

) “continued", pending efforts to resolve the dispute or to gain compliance

/- short of having a final order from the court. This is discussed elsewhere

. /+ ° in this Report. See generally chapter 9 (Pittsburgh); chapter 5 (Boston).

Y.12 Usually this is done only in complex cases where parties are represented
: by attorneys; the number is very few. In Boston, a Iega] ass1stant occa-

Y sionally performs this function. See chapter 5. . H
113 The judge should be;sensitive to, and able to help meet, the needs of Titi-
T gants in expressing their complaints and defenses On the other hand, it"

~o
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- does not mean that the judge,should, for example, read aloud a list of all :
Ao ; possible tenant defenses. In fact, if the housing court has been irnova- . i
g o i “tive, the Titigants should already have been exposed to written materials :
o L ‘prior to the hearings. - See a later section of this chapter, titled "The §
£ : R Clerk's Office: Staffing and Operations", part #15 relating to defendant i

information. See also, Winer, Pro Se Aspects of the Hampden County

Housing Court: Helping People Help Themselves, 17 URBAN L. ANN. 71 (19797;

Rogers, An Alternative to a Housing Court, 17 URBAN L. ANN. 177 (1979).

The latter article incTudes sample informa jonal brochures and summonses;
_ updated versions also are included in chapter 19 of this Report.

14 The judge may do so,or, if court rules so permit, another‘quas1'judicia1
~officer. See supra note 5. However, this should .not mean that it is to
be accomp]v—ﬁed_ﬁy clerical personnel-who only see if the material “seems =
to 1ook in order" Unfortunately, this task often is skipped or (cont.) i

i
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.16 See supra note 5.
17 For ‘example, the land]ord may be entitled to a Judgment for pos>ess1on and a-
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defendants are not vid]ated{;s

(2) 'Cdnciliation, This drea of a Judge's responsibi]ities is one of the most
sensitive. Moreover, it means combining the "neutral" adjudicatory/judging
.function with a type of conciliation or settlement role. (This is particularly

‘fraught with uncertainties if it is accomplished by a quasi- Jud1c1a1 officer
; whose authority -- tg say nothing of training and expert1se -- 1s more 11m1ted

than that of a judge. 6) Safeguards must be built.in.

In many cases, the court may seek to achieve a resolution to the dispute:"a
settlement or compromise that is agreed upon by both parties, rather then impos-

ing a "win—]gse"vdecjsion.based~on the judge's narrow rulings as to the facts’
This can--be done by: (a) encouraging the:litigants to meet

and the law.!/
with. a mediator just prior to the court hearing that day;l8 (b) ‘reférring the
case in mid-hearing to -other court staff (such as the housing specialists 9)
and  “continuing" the. case -to another time; or, (c) having the judge interpose

directly in a. type of~conciliation-faci]itator's role during the ~actual hearing

itself.20

A fourth approach is used in some courts: (d) sen&in§ the cases "out into the

hall"* for unsupervised sett]ements;21 As a general rule, this approach is
objectionable -on several counts. When cases are to be brought to the courts for
a decision, and if the court's approach is to encourage settlements at that time,
then it should be the responsibility of the court to provide for supervision of

the judge does not examine the agreement. (Source: field interviews in
confidential conversations; some judges also admit they do not have the
t1me)to review the mater1a1 and will not do so "unless the tenant asks for
.'tu \

15 Proper service often is a prob]em that is not properly reviewed. In Los
Angeles, for example a commissioner and a team of law students take
special precauL1ons in this regard See chapter 11.

writ of -erecution within a few .days. The judge may try to facilitate
another "arrangement", satisfactory to both lardlord and tenant, such as.a
- longer period and payment of part1a1 rent wh11e the tenant seeks another

; place to live.
18 Volunteer mediators from the county bar assoc1at10n are used in the 1and1ord-
- tenant part of the court in Los Angeles. See chapter 11. A1l settlements
(mediation) occur just outside the courtrooms, usually within an hour or
two of the calendar call. '~ These mediators supervise and facilitate the

settiements in a noteworthy fashion. The judge then reviews each settle-

| ment agreement, which is made part of the "decision" in that case.

19 - See a later section of this chapter, titled "The Housing Specialists and

-\ T Parallel. Special Functions in the Courts". Housing specialists are
X crucial to the.operation of a properly-staffed housing court. .

© 20, Facilitating an agreement between- the litigants is quite different from tak-

"\ ing too strong a hand and virtually requiring a particular result. The
% - latter approach has brought some judges and quasi-judicial officers
. significant criticism, as. is evident in various cities. See generally

. chapters 3-15. '

21. This "practice" often results from crowded calendars, too little time for
‘each case, and too few judges. Lack .of any housing specialists or any

mediators (in other words, the settlement process must go unsupervised)

ke contributes to the -problem as well. See generally chapter 1 (Overv1ew-

of this Report)
-2.11-
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the settlement process whenever the parties desiré'fhis type,pf aséistance.zz

TWO OTHER ROLES SHOULD BE FULFILLED BY THE JUDGE OF A SPECIALIZED HOUSING COURT:
LIAISON WORK OUTSIDE OF THE COURT AND ADMINISTRATIVE RESPONSIBIITIES NOT ONLY FOR
MAINTENANCE, BUT IMPROVEMENT, OF COURT OPERATIONS. .

(3) Relationships Outside the Court(s). The presiding judge -- or alternative-
ly, the chief administrative judge 1in that jurisdiction -- has an opportunity

“to act as a very real catalyst for the improvement of justice in housing matters.

This, of course, must be accomplished within the bounds of judicial cod2s of
ethics. ' _— :

(a) The judge should encgurage the deve]opmentfof-an'active citizens advisory

- mechanism for the coUrt,23 whether or not he or she personaliy is in attendance

at. those meetings.2% (b) The judge may speak -at meetings of respected community

-groups, ‘schools, or other civic-minded organizations where the role of the hous-

" ing court can be explained.25 (c) As head of the housing court, the judge should
" actively encourage development of written materials and .other informational or
educational devices so that the community can. make better use of the housing

court.26

Finally, (d) the judge is in the position to bbing reform ideas directly to the

‘chief administrative judge of that jurisdiction. In turn, that judge will be

able to.make certain policy and administrative decisions, or may even take the
jssues to other branches of government where“the_teforms can be implemented.

22 Prior to the 1itigants appearance at court, or if they refuse assistance, the

judge of course cannot intervene in.what the parties may choose to do.

Once the case is in the:courtrocm, however, the judge should not urge pro

se parties to settle where it is likely that the “settlement" will  be

Based on misinformation, imbalance of power and crisis-ridden (eviction)

situations, and ignorance of legal rights and responsibilities. In such

situations, inequities are liable tc occur. The justice system must pro-

vide proper assistance via adequate staffing and volunteers, to assure a
proper, supervised settlement process. See supra notes 18 and 19.

23 See a later section of this Report, titled "The Citizens Advisory Commis-

Tsion (CAC)". J C : S :

24 The judge. may wish to have a designee, such as the court administrator,

chief clerk, or chief housing specialist, .attend instead. Seé generally

~id.. The judge or designee will want to participate in these delibera-

- - Tjons, but should not be the chairperson of this advisory body. '

25 This was done. in Boston by the first housing court judge. Comments by Judge

Paul Garrity, national advisor. The clerk and housing specialists also

are active in these types of speaking engagements.. In Pittsburgh, the

".judge, the.court -administrator, and ' the head of.the "housing clinic" (a

close approximation to a housing specialists department) all do so. Com-

ments by Judge Alan Penkower, national advisor. In Chicago, the housing

‘court ‘judge frequently: appears before community groups to speak about

code enforcement-related matters. Comments by Judge Richard H.iJorzak,.

* Supervising Judge of the Chicago Housing Court, guest-advisor. i :

26 - See generally supra note 13. The court should reach out not only to liti-

gants, but the community at. large (as to the roles of the housing court,:

its responsibilities, and its "services"). Most persons are unfamiliar

even with those housing courts that have received a fair amount of press

. coverage. Interview with Douglas King, Administrator of the City of Pitts-

" burgh Housing Court, in Pittsburgh (Oct. .16, 1978). " | S :
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Three "examples - of broad-based reform best illustrate this role.. The first
“involves stimulating a greater degree of .court plus public agency cooperation,
‘such as in code -enforcement matters and eviction cases. The second example
“pertains to development of nonjudicial dispute resolution mechanisms: 27; The
; third includes change in - the body of the statutory law itself. 28 . .j

(4) Administrative Respons1b111t1es. One of the primary respons1b111t1es of the
housing court judge is the administrative aspects of that position.. This is -
particular1¥ true where the judge has a long term, as opposed to a short-term,
assignment. {In fact, if judges are rotated relatively frequent]y,fthe ad-
ministrative guidance of the housing court probably should be in the hands of
another judge. 30) Some of the adm1n1strat1ve funct1ons are as follows

. (a) The judge must determlne what types of adm1n1strat1ve dut1es are- to be dele-
gated to the.chief clerk (or the court administrator,-if the positions are not
one and the same),3! and should exercise regular review authority.

(b) The Judge should de11neate carefully all of the basic’ work procedures of the
housing specialists department32 as well as of other court personnel.

27 ‘See chapter 18 (nonJud1c1a1 approaches) -

28 "This includes addressing major defects not on]y in the courts, but in the
‘substantive law. In Maryland, for example, the chief:judge of the dis-
trict courts of that state has repeatedly expressed to the state legisla-
ture his concern about major biases under current statutes. Comments by
Hon. Robert Sweeney, Chief Judge of the Maryland District Courts, guest-
advisor. Seé chapter 8 (Baltimore).

29 A "long- -term™ position involves no less than a one year ass1gnnent with

the probability that the judge concerned will accept an exten51on of that
assignment. - Six months to a year is relatively short; it reduces the
_probability that the judge will be able to exercise much effective or
lasting administrative impact .on the overall performance of the housing
court system.
30 If the JuFlSdICthF is small, the chief administrative Judge shou]d te in-
;i ~ . terested in and able to hand]e th1s task. In larger systems, such as New
' York City, much of this task may have to be delegated to senior judges in
. each borough and the clerk of the housing court. (who, in effect, is the
;o court administrator). In turn, they report to the Chief Adm1n1strat1ve‘
C Judge of the Civil Courts of the City of New York. See chapter 6. In
Boston and Hampden County, another several-tiered: approach is used See
) - chapters 5 and 4.
31 For the administrative respons1b111t1es of the clerk, see a 1ater section of -
this chapter, titled "The Clerk's Office: Staffing and Operatlons", parts
- #1-25 relating to administrative duties. o

1'32 Qee supra note 19; see genera]lj Croteau, Housing Spec1a115ts in the Trial

" Court of the'CommonweaIth Housing Court Department-Hampden County Divi-
- . sion,. 17 URBAN L. ANN. 85 (1979). Moreover, in one of the housing courts,
some interviewees sharply expressed a need for careful examination of how
the housing specialists were performing or otherwise acting in their medi-
ation roles; in another court, as to the work of the clerk. (riticisms

- i~ are evident in the city studies. See generally chapters 3-15.
337 The clerk's office .should undergo some scrutiny in terms of records - and
E data management, Most courts have shortcomings in this area, which the
judge should evaluate and work to correct. Unfortunately, courts typi-
~» cally also are under-staffed and over-burdened. As a result, optimal ar-
. rangements are not pursued and there are opportunlty costs in terns of
sound court management practices. .

j
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(c) The judge should institute requiar mohitoriﬁg and review proéeduﬁes. These

“should consist not merely of the judge holding himself- or herself "“available" to

the court staff. Additionally, there should be regular staff discussions based

- on periodic reviews of written documents in the files, as a quality control
check. This would pertain to the adequacy of work as.evidenced, . for example, in-

the court records and entries in the files. by housing specialists, assistant

" clerks, and others.-,Particular attention ought to be.paid to. the work of quasi-

judicial personnel.3%

The above types of reviews are important for several reasons. - First, the judge
thereby should be able to spot any short-term problems and then take aciions to
reduce the chances fcr their reoccurrence. While this is the role of any. super-
visor in a “governmental” office or department, judges often are adverse to this
type of administrative role. Second, these reviews may suggest longer-range
reforms relating.to court operations and to the body of tne case and statutory
law.35  Third, the judge may recognize areas that require improvements outside
of the judicial branch. = These might involve, as already mentioned, other gov-
ernmental . agencies such as in code enforcement cases36 or eviction assistance

programs. S

(d) In éddition to reviéws of-the'files, the judde'shou]d hold regu]ar'meetings
with the court staff.38 This can provide a useful forum for exchange of infor- -

34 This inc]udeé the wofk of the clerk-magistraté, commissioner, and any assis-

“tant clerks or paralegals who perform some type of quasi-judicial func-

tion. This is discussed elsewhere in this and later sections, supra note

‘5. . T . H : X

35 See Rogers, supra note 13; interview with Sweeney, supra note 28; interview
with Judge Arthur L. Spada, Housing Session - Superior Court, Hartford-New
Britian Judicial District, in Hartford (July 17, 1979); chapter 3 (Hart-
ford). : - '

- 36 Comments by Judge Alan S. Penkower, nationaf advisor, in relation to the

on-going examination of court and code enforcement agencies' roles and

. cooperation. Also, in New York City, the comptroiler urged a greater role

" for the housing court in the code enforcement activities. See chapter 6
(New York' City). On the other hand, two.of the Chief Administrative

" Judge(s) of the Civil Courts have pointed out that these calls for reform
should not confuse the court's role with the agencies' responsibility for
the prosecution of code violators. -They deemed it inappropriate to
"impose on the court the role of prosecutor :of housing code violations.
Such a role may be proper for an administrative agency, but it is foreign
to a court." Letter from Judge Francis X.. Smith (December 14, 1979),
national advisor. Nonetheless, other reforms” have been pursued.in great
detail by the housing court, including the assignment of housing court
inspection squads from the agencies, see article in chapter 19, and
additional attorneys for the Corporation Counsel's office. Comments by
Smith, id.. : v

i

:}37 - An EvictiSﬁTPreventibn Center in Baltimore's kent Court has been a success-

ful example of court and agency cooperation. -See chapter 8; article in

A chapter 19; interview with Judge. Robert Bell, {then-judge of the) Rent

-\ - - Court & Housing Court of Baltimore, in Baltimore {April 28, 1979).
38. Court staff meetings, on occasion, may be expanded to include code enforce-
' ment personnel or representatives from other governmental agencies, depen-

ding on the topics to be covered. Thus, broad .approaches for eviction

E;'prevention and "assistance could be a topic to be covered, for example.
- Moreover, these same -issues are appropriate for meetings of the citizens
wadvisory commission. See supra note 23, ' -
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- mation, for raising questions as to the lon%ﬁ;-rdnge ‘jssues39 pertinent to . ” 

the court, and for staff seminars and training. (This Ffunction is not at all
identical to the occasional one-on-one meetings- regarding individual cases or

.specific litigants before the court: for example, as between the judge and

the assigned.housingvspeciaTist.)' Unfortunately, this leadership role on the
part of the judge is accomplished infrequently. in most of the’ jurisdictions’
studied for this Report.. ' : '

(e) Based on the reponsibilities and reform-oriented work of the court, the
judge can and should have a general “institutional therapy" effect. (This is
appropriate, too, in light- of judicial canons of ethics relative to a judge's
responsibility to help .improve the adminictration of systems of justice.) Not

only must the court address its own primary mission in terms of. delivering even-
handed -justice, but it can be a real catalyst fcr reform and innovation of ad-

‘ministrative mechanisms and agencies that participate in "housing justice"..

. This should be accomplished by the judge . assuring: fifst, that the_ agencies'

cases and their follow-through activities meet-the court's standards4l; second, "

. that "satellite programs"42 to assist ‘in the .delivery of justice are considered
“and perhaps implemented; third, that aggressive outreach and liaisons are main-
“tained with local agencies, community groups, and the citizens' advisory commis-
'sion43; and fourth, that the court system-adequately implements internal changes

and veforms (below).

{f) A number of internal reforms already have been mentioned: first, reviews of
files and correction of inappropriate staff gractices; second, improvement of
data keeping and management analysis functions44: and third, discussion with and
fraining for the court staff and court-related personnel. Other ideas also should
be pursued by the judge. These include: fourth, the development and revision of -

39 Instead of dealing with the specifics of any one case, these discussions
can revolve around topics such as: "we are having problems providing
assistance to pro se complainants™, with discussion ensuing on short and
long-term strategies. These internal meetings also may lead to discus-
sions with the chief administrative judge, the CAC, and agency personnel.

40 When the Hartford-New Britain housing court was initiated, the judge arranged

“training sessions over a period of several months, in early 1979. Inter-
view with Judge Arthur L. Spada, supra note 35. In New York City, almost-
monthly seminars are held for the 16 housing court judges. See chapter 6.
In a few cities that were studied, there was judicial and even staff
resistance to any such approach; however, most court system staffs decried

" the fact that the courts failed to convene such meetings regularly.

41 i Individual discussions- about cases ‘per se also can be used to accomplish
; ‘a_"therapeutic effect". For example, if code cases are not being properly
nrepared, the judge may . explain in” chambers why it is that such cases are

being dismissed for technical reasons. Explanations are important so that

“the decisions of the judge do not appear to be arbitrary, and so that the
agency personnel can undertake corrective procedures. Comments by Judge

. Alan S. Penkower, national advisor. e L ~
42 See chapter 18 (alternative dispute resolution mechanisms). They include,
“"for example, volunteer mediators, pviction prevention centers, ‘neighbor-
~ hood justice centers, an¢ landlord-tenant clinics. ,
43 At the same time, discretion must be exercised as to the appropriateness of
" certain types of public pronouncements by the judge or other court staff.

44 Management and policy analysis has a crucial impact on cours effectiveness;

this is discussed in later sections of this chapter, titled "The Clerk's

Office:. Staffing and Operations” and- "Budgetary 'and Cost Imp}ications";
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" benchbooks for the judges; fifth, similar/backgroung books  for ‘the other: court

staff (particularly where turnover rates:are high);45‘sixth,'the preparation of

rules of procedures, annotated with readable and simply understood explanations

for pro se 1itigants45; and seventh, the promotion of a creative atmosphere. in

which persons feel free to suggest how:the court can continue to improve its -/

“gervices".

(g) In large jurisdictions using several judges in a housing .court, ;one of the
judges . should have the administrative responsiblity for -that ‘count.48 This
includes the matters previously mentioned plus such others as assignments of
staff, budget supervision, and major personnel matters.” (In nonspecialized court
systems, judges often delegate these duties to another staff person, intervening

"only when necessary. Pattern and practice tend to find the clerk of the court

acting as the administrator, under the general supervision of . the chief admini--
strative judge.49) e o e :

PSR : - AT
FANS

The judge of the housing court should be interested in taking an éttive role in
administrative affairs, particularly as the housing court may have been initiated
in the first place superfluous to cure previously-existing problems. However,the

intensity of this administrative responsibility will be significantly lessened if

judges are rapidly rotated in and out of their assignments. - (Several courts

- studied exemplify this.90) In such a situation, the chief administrative judge

of the local courts is the one to whom these responsibilities must fall. The
problem is- that he or she has many other court operations to supervise, and may
even be resistant to changes that increase.this burden or which are perceived as

. radical by other judges in the system.5] B

PR Y

W

45 These guidelines and explanations should be updated regularly via a loose-
leaf format. The materials can serve to guide new personnel as tu the
operations of the housing court. - They also can serve to reduce the prob-
ability that litigants will be given inconsistent advice by the court's
staff or inconsistent decisions from frequently-rotated judges.

46 Most court rules make heavy use of legal terminology. There is little or
no reason why there should not be step-by-step clar.fications for those
who want to use the court but are not represented by an attornev. (Small

. . claim$ courts generally have done a better job “in this respect than most
4t other types of local courts.)  Surprisingly, virtually no such material
° ‘was distributed by the various courts studied for this Report. The best
“material was available from the Hennepin County courts. See supra note 13.

47 These methods .are highlighted throughout this Report. 0f particular impor-

tance are public hearincs and CAC meetings. See chapter 6 (New York City
. re public hearings); a later section of this chapter, titled - "Mechanisms
.- (such as a CAC) For Community Participation". T o

48 This authority, of course, is subject first to that of the chief administra-

‘tive judge in that jurisdiction and then, to such other authorities as set
- forth in the state judiciary articles of state law. sl

49 The judge shoula have authority over any personnel specially selected for
work in the ihousing court (assuming that the judge is not on short-term
rotation, in.which case this devolves-to the chief administrative judge).
Contra chapter 4 (Hampden County) and chapter 5 (Boston), in that both the
Clerk and the judge(s) are independently appointed for life.

50 . See generally chapter 15 (San Francisco); chapter 12 (Detroit). In the lat-
ter, the judges have one-month assignments. Their courtroom stenographers
also double as their secretaries, and "travel” to the rotating assignments
with that particular judge. The clerk's office for all of the local courts
(nonspecialized} is independently managed. . T :

‘_Sl More than a dozen court systems around the country.c#ntécted'the ~(cont .}
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The three largest housing courts exemplify two types of approaches in terms of
how the administrative responsibilities of these courts can be allocated. In

" Boston and in Chicago, the senior judge of the housing court directly exercises

most of the administrative powers for that court,3? .including assignment of
cases to the other judges. Continuity prevails in that both of these judges have

served for several years.

In New York City, the administrative power is vested in the chief administrative
judge for the civil courts, with day-to-day administration in a central clerk-
administrator for the housing courts.23. Morecver, in each of the four beroughs,
the senior-most judge among the 2-5 in that "borough has some administrative
responsibilities, although assignment of cases is handled primarily through the
culendar call by a civil court judge (not one of thé-housing court judges).

In the smaller hdusihg courts studies for this Report, administratiye responsibi-

- lities ustally are ‘assumed by the presiding judge of the housing court. This has

been beneficia1fwhere there has been a relatively long-term assignment of the f
judge and other ‘staff, This has been true, for example, in Pittsburgh and Hamp-
den County (and during the initial year in Hartford-New Britian).%%  These

courts also have specialized clerks and housing specia]ists,55 which has meant :

that a “"team" -- a specialized unit -- has been developed and maintained within .
the local court systems. . : : R _ ‘ ;

Where there has been no 1ohgevity-of the jUdge'in theispecialized courts, somei
problems have arisen.56 (This pattern becomes quite exacerbatedd/ in the non-

specialized court systems, for reasons described abave.) :

At the very least, cities interested in huusing justice should take steps to:
assure that administrative attention and interest is brought to bear on housing- :
related cases within local! court systems. - Through whatever alternatives are
chosen, continuity and targeted responsibility must be assured if any lasting -
jmprovements are to be made. S : . ‘ :

ABA-HUD Program during 1978-1980 for assistance, in addition to the 13
city studies included in this Report (chapters 3-15). A repeated refrain
was that the chief administrative judge gave short shrift to landlord-
tenant and code enforcement concerns. Moreover, that he or she in fact
avoided strong administrative and leadership roles; instead seeking to act
"collegially" with the other judges. These attitudes frequently are not
corducive to reform or administrative innovation. : : :
52 * See chapter 10 (Chicago); chapter 5 (Boston). : Bt
53 . “In this case, the chief administrative judge has taken special interest
in the housing courts. The duties of the clerk of the housing court in
New York City are akin .to those of a court administrator. See a later
section in this Report, titled "The Clerk's Office: Staffing and Opera-
tions". Sixteen judaes sit in four of the five boroughs; each tocation
" has clerks' offices. See chapter f (New York City). ) §
54 See chapters 9, 4, and 3. . o | : ,
55 "In Pittsburgh, the titles are “court administrator" and staff of :the "Hous- -
ing Clinic". See chapter 9. ’ R A
56 See chapter 7 (Buffalo); chapter 8 (Baltimore). : More recently, this has
occurred in a specialized court that reverted to short-term assignments of
the judges. See chapter 11" (Los Angeles). : : o
57 An exception has been Hennepin County. See chapter 13.. There, the judges
‘ ‘repeatedly have .orked together on, and taken some interest in, housing-
related reforms. (Nonetheléss, some groups are advocating further chan-
ges. See chapter 16.) : S T .
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L CAREFUL CONSIDERATION SHOULD BE GIVEN TO THE SELECTION AND THE TENURE OFljUDGES
-/ FOR HOUSING MATTERS. THE OBJECTIVES SHOULD BE TO PROMOTE EXPERTISE, CONSISTENCY,

AND EFFECTIVE SUPERVISION OF THE COURT'S OVERALL RESPONSIBILITIES IN HOUSING-
RELATED CASES AND DISPUTE RESOLUTION. - f e

(1) Characteristics. From the preceding discussion of the four basic ‘types of
responsibilities of the judge in specialized court operations, 58 it- is/ apparent
that the person selected should possess a strong set of pérsonal and professional
characteristics. In fact, the operation and success of a housing court are
. integrally dependent on the quality of the judge(s) selected.®9 . . ! :

Ideally, the judge should be knowledgablé'and:experﬁénhed‘in housindfmatters.501
He or she should be conversant not only with housing Yaw, but with the variety

'*éf' _ ' f of public and private programs that affect the provision and the maintenance of

housing and housing opportunities. ‘

Thi§<familiarity should extend beyond housing per.ﬁg. Indeed, this Re-
port constantly makes reference to "housing". Housing is used as a short-

hand word; it perhaps runs the risk of being a misnomer that conceivably

could-mislead the reader. A judge of a “housing court", and particularly
if that court handles ccde enforcement, may have jurisdiction over many
types of structures (not merely residential housing). Fer example, the.

~court may well adjudicate code violation cases involving commercial and

industrial structures, -hotels and nursing homes, and many other types of

structures in that community. i

‘Therefore, when the term "housing“ is used in fhé materials>and chapters

that follow, the reader generally should consider these broader aspects
as being implicitly included in the term “housing® .6l '

[

In new housing courts, it may be appropriate to find or recruit "Candidates“ for
— : i a Judgeship who possess the knowledge and expertise characteristics noted above.
e L This was done in Boston and Pittsburgh, for example.62 |t may not be possible

) o to follow such a course in jurisdictions where judges are elected, or where they

S ARBK AL

frequenﬁ]y are rotated into the housing court assignment. L H

:
-

In any event, the Jjudge chosen should indicate a keen interest in housing issues
/and a willingness to perform the specialized court responsibilities. At the same
.- ; time, it has been argued that housing expertise can be newly developed if the
i\ /‘judge 1is a quick student and wishes to develop it through dedicated study.63

(2) Expertise/Benchbook. There is little doubt that a we]]—conée}Ved‘bénchbook,'
appended by additiona];bacquound materials, can be of real assistance to judges.

2 2; 58

T T

L 59

1

60

The - four- responsibilities--adjudicatory, conciliation-related, liaison work,
" and administrative--are described on pages 2.9 - 2.17 of this chapter.
It is apparent in several court systems that if the quality of the judges in
~any way deteriorates, the housing court operations will be likely to come

- under significant criticism. In several communities studied, there have -.

been efforts to replace these judges or to have them rotated out.
Note that these characteristics are actually legislated into the enabling
- legislation with regard to housing specialists, per the next section of
this chapter, i ' ' :

“In fact, some courts are designated "housing courts" when in reality, they are

"structural® courts with jurisdiction over. all types of built structures.

. See chapter 5 (Boston); chapter 9 (Pittsburgh). J

This may be more true in.land]ord;tenant

A

law in some states than in  (cont.)
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A benchbook for use by judges serves a wide variety of important purposes. . In
the context mentioned above, ‘it provides background that more or less brings a
judge up to speed with regard to the law and to the operations of the specialized
court. For example, it collects in one place: - (a)  important prior written de-
cisions of the court; (b) model or alternative gu*de11nes for how the judge can
handle cases in the courtroom, such as suggestions for appropriate lines of ques-
tioning of defendants and plaintiffs; (c) guidance on technical matters, such as
proof of service: (d) discussion. of procedures, such as contents of a speech to
litigants at the calendar call;64 (e) proposed answers to typical questions
posed by litigants:85 (f) suggestions as to judgments that may be rendered by
the judge; (g) case foTlow—up work;66 “and, (h)- copies of and references to
app]1cable Taws. ‘ ! . o '

Other sectlons of tho benchbook and appended mater1als mlght center on adm1n1s-
trative matters.. This might involve, for example, use of the housing specialists
in different types of cases or for pre-litigation counselling activity.. In this

: regard there -are many sections that the clerk of. the court could prepare for
: rev1ew by the Judge prlor to insertion into the benchbook

' This level of detail in the benchbook is 1ntended to he]p accomplish four major
objectives: (a) to develop some minimum level of expertise of any newly-desig-
nated judge; (b) to provoke continued use of desirable practices and avoidance
of poor procedures, based on prior experience of other judges; (c) to assure a
certain degree of consistency over time, regardless of the judge sitting in the

- housing court; . and, (d) similarly, to st1mu1ate effect1ve supervision and oper—
ation of the hous1ng court qenera]]y

(3) Tenure of Judge. A benchbook is an aid to consistency, but cannot completely
substitute for,having Judges- serve an adequate tenure on the specialized court.

- A number of.cities do rotate their judges on a weekly, bi-monthly, or monthly
basis. For reasons already explained, there are 'certain disbenefits to such an
approach or, at least, a number of additional benefits to be derived if tenure i
‘is of sufficient duration.b9 The question, then, is what is an adequate tenure? ;

_ some other.areas of the law. Code enforcement is an example of a compli-
cated area requiring familiarity with many codes, their technical appli-
; cations, and availability of follow-through procedures with defendants.
- 64 " In Los Angeles, the judge of the landlord-tenant court gives a presentation
. . of sorts at the opening of court. See chapter 11. :
65 “A litigant may want to know what he or she should do to collect money judg-
: ments. Judges may.decide that certain answers are appropriate to offer,
and these 'would be outlined in the benchbook.  (The benchbook might a]so
include proposals to the judge that, for example, court staff develop an
\ informational sheet for distribution by the bailiff or assistant cierk.)
.\ 66 . The benchbook could outline how, depending on the defendant, various judg-
T ments can be utilized. For examp]e it would suggest how to use housing
\ specialists or probation officers for defendants in code enforcement.
67 ~Not all Taws could be so included. However, one of the purposes of a good
\ -~ benchbook is to capsulize principal aspects of the law, to indicate its
app11cab111ty in various situations, and to give the necessary citations
~in the event the user ‘hds further questions or wants to refer to actual
. copies of the laws, ordinances, rules and regulations, or cases on point.
. . .68 See a later section of this chapter titled "The Clerk's OQffice: Staffing
BEEE = ©and. Operations". .In Néew York C1ty, valuab]e sem1nars for Judges also
S s ~are held. See chapter 6.
DL ~ 69 Overall adm1n1strat1on of the court can be one such area that is. affected
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A variety of tenures were found in housing courts that were studied for this Re- vf
port. Rapid rotation was the rule in some;’0 in others, the'same judge had - /
served for several years T , '

It is- to be emphas1zed72 that a spec1a11zed court should be oriented toward the J
achievement of expertise, of consistency, and of continuity. It is 1mprobab1e !
that much of this can be brought to the-court.in a period of less than one year.

A community that is seeking to establish a housing court will want to consider
having a judge assigned or appointed to that position for at least: six months, if

nct a full year. Other persons’3 recommend eighteen months to two years as an
appropr1ate durat on of tenure for the judge concerned -

. The reasons why shorter periods may not be adv1sab]e are implicit in the preced- |
ing discussion. The general rule may vary, of course.. For example, one commun-
ity experimented with six munth terms; by practice, the judges usually had volun-
teered for second terms in the court./4 Problems did arise, however, when later |
Judges chose to avoid serving more than s1x months in the landlord tenant court.

This raises questions about whether or not tenure might differ dependung on the’
type of specialized court that is involved. (a) Many judges and others feel that
judicial "burn out" can result if the judge is continuously exposed only to evic--
tion cases. Some judges even believe more than one month is too 1ong.75 Still,
others are concerned that this is not a desirable assignment in terms of “career,
patterns". (b) On the other hand, a code enforcement court may present a differ-
ent perspective. A judge may find severa]7years to be an appropriate tenure, /6
that a shorter period is not advantageous,// and that any burn out will occur
_at a slower rate.  (c) In a comprehensive housing court, the situation often is
different still. Cheanges in pace and variety of cases may mean that no less than
one year term, and even many years of service, is quite acceptable to judges.
. ! -

(4) Permanency vs. Phasing-In. At the other extreme is the question of permanent .
_ or no-fixed tenure assignments, vegardless of the typs of specialized court in- .
B e : volved. In the courts studied for this Report, most interviewees expressed deep : P
A . concern about “"permanency". These doubts were of several types. (a) The first i
AR : was that this could freeze in a bad situation, were it to develop. (b) Due to :
the historical independence of the judicial branch, many felt there would be no
real administrative recourse,’8 short of instituting formal proceedings for re-

70 See chapter 13 (Detroit); chapter 14 {Hennepin County). v IR
71 “See chapter 4 (Hampden County): chapter 5 (Boston). chapter 6 (New York) .
: '~ T chapter 9-(Pittsburgh).
72  These points were developed and ana]yzed in Cnapter One of thlS Report. .
73 - Members of and advisors to the ABA's Special Committée on Housing and Urban
: Development Law concluded that a year, and no less than a six month peri-
- od, is a minimum tenure advicable in most situations; and, that permanent
: ass1gnments generally are not adv1sab1e See text at page 2 20, infra
74 See chapter 11 {Los Angeles).
75 "In a number of cities without housing courts, 3udges expressed the1r des1re
‘to avoid any housing-related assignments. Many conceded that the pros-
pect of even one month in their current courts,.was a burden that had to.
be shared (and, tlierefore, rotated) among the current judges. - .
76 The expertise levels of the judges must be developed and retained.: Most of
of the code courts had longer- term judges. See chapter 9 (Pittsbugh);
H - chapter 10 (Chicago). . - '
‘ 77 See generally chapter 7 (Buffalo). : : ‘
4 78 Some observers believed reliance could not. be p1aced on chief adm1n1strat1ve
judges to deal with this: thEIF author1ty or their desire to. use {cont.)
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“moval of the Judge from office. (d) In many courts where, by pract1ce the spe-'
cialized judge's tenure exceeded more than a few years, even some of the Judges
themselves speculated that, at some p01nt they should move 1ntovother assagn-

mants within the1r court systems

The reasonlng for this last point is tnat advantages may accure to the spec1a1-

‘ized court, if it is infused pericdically with a new perspective, a change .in

judicial energies, and a different set administrative skills that are brought to

‘ bear in and for that court.80 This type of change, if it is relatively/infre-

quent, would tend to outweigh the occasional loss of consistency and continuity.

This is particularly true if a number of measures are taken to mitigate the dis-
' advantages that can otherwwse ensue.

£

For example, the court could phase in & new Judge by letting hlm or her handle‘

some housing cases in the weeks preceding the full changeover.8l This procedure
would permit the opportunity for discussion between the two or more . judges dur-

- ing .the overlapping assignments.82 Moreover, an opportunity would be -provided

‘for-the new judge to read and to gradually app]y ‘the benchbook, w1thout a sudden
plunge into the full respon51b111ty for the hou>1ng court. :

In 1argeruhous1ng courts, which are likely to have a senior judge, this blending
in of new judges would be significantly easier to accomplish. It would almost
certainly reduce the loss, if any, of continuity in overall court operations.
(Some of the cases, of course, would change hands as between the judges.83)

Still other approaches or materials could contribute to maintaining cdnsistency‘

and continuity during this period. The judge could carefully examine: (a) the
benchbook, mentioned earlier; (b) any training and procedural materials that had
been deve\oped for. other court staff; .84 (c) any annotated copies of the rules

- of the court.

it was limited, and their track records were lackluster at,best.
79 Some judges suggest that maximum tenures be set, such as five years. This al-
so would aveoid any ideas as to "causes" lurking behind the reassignments.

2, 80 , This is a management philosophy that pervades much of the public and private
o/ sectors.- It suggests that top "managers" are agents of change, and that .

f’ the organization's cbjectives may beneflt from per1od1c transfus1ons of
new talent and leadership. B

E 81 . The new judge might arrange to have his or her current’ type of case10ad de-

creased while picking up new cases in the housing court.

'282 - It is curious fact that it is rare for judges to "learn" by s1tt1ng in as

. observers in other judges' courtrooms; nor would most ever think of mak-

ing such a.'suggestion. For a host of traditional and etiquette reasons, . -
this_is studicdusly avoided, despite its potential value as a valuable ed- . .~

~ucational tool. Instead, judges apparently are expected to be experts due
“to their own reading, a limited amount of conversation, innate skills and
abilities, general -experience as practicing attorneys, and experience as

“ % judges in still other types of cases and courtrooms. ‘ ' :
83+ Spec1a1 arrangements might be able to be made, assumning no jurisidictional
4 obstacles, in more complicated cases. For example, the judge might retain
- some of the cases where continuity was important; and, he or she might al-
"» so require some continuing access to services by the housing specialists.

84 This is mentioned in a later section of this chapter, titled "The Clerk's

“Office: Staffing and Operations". Unfortunate1y, most courts have not de-
veloped this type of material, even though it is badly needed in many of

. the cities that were studied. /
85 It is conceivable that a housing court mlght develop an annotated sct (cont )
J A ‘2 2]' SN ’ o
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;. cifically to the specialized court (probably not

o

Finally, the chief housing specialist, the clerk of the court, and other court
staff should be able to-assist in the completion of a ‘'successful ‘transition by
the new judge.86 This -is particularly ‘the case-in 1light of the relationships
of the court to the_adminsitrative agencies in many types of cases:87

(5) Selection Process. As already mentioned, judges may be selected through a
/variety of methods: " (a) election to the bench, without specific assignments;88

- (b) appointment to the bench, again without specific-assignments: {cY . appcint-’

ment with specific assignment to the specialized court;89 and, (d) election spe-

‘an advisable approach) .90
An appointment may occur as a result of nominations and subsequent action by dif-
ferent officials, from the mayor or governar, to .the chief judge or even a citi-
zens advisory commission or judicial selection panel: it may or may not involve
the .legislative  body. The -assignments may be made more or less exclusively to
the speciaﬁzed'court,gl or this may be an optional matter of internal adminis-
tration of the judiciary by.the chief administrative judge.

-One ‘of the questions frequently debated is whether ‘or not a citizens advisory
commission oughi to play a formalized role in the selection process.93 Experi-
ence differs as. among the cities studied, but appropriately, such panels' recom-
mendations are only advisorv.. However, the more rapid the rotation of judges,
the less likely it is that the public will have much input into these matters.

(6) Discipline. [Each state or' jurisdiction has various methods of disciplining,
removing, or transferring judges. (a) In large part, the chief administrative
judge usually has wide discretion to accomplish the desired effect, utilizing the
power of transfer or reassignment. - Unfortunately, in a number of cities studiedﬁ

f’this discretion had not been exercised well or as:early as apparently needed.9

{b) The result in a few cities35 has been that sérious problems festered until
‘complaints eventually were voiced by bar associations and lawyers' groups, court
watch projects, citizens advisory commissions, legal aid, and others. Not infre-

. quently, this was accomplished only after some damage allegedly was done: to the

{

.- of rules for. use by staff, based on common questions raised in the past.

86 The reliance of the specialized court on its specialized personnel, from the
- clerk's office and housing specialists to other types of positions, fis
o discussed in the sections that follow in Chapter Two of this Report.
87 Code cases and the "maintenance of the housing stock" is one such objective,

. examined in a later section on "General and Remaining Issues®, on pages
2.103 - 2.111 of this chapter. See generally chapter 3 (Hartford-New

_Britain): chapter 4.(Hampden‘County5; chapter 5 (Boston): chapter 6 (New

. York City)s - . : ) _
88.  Examples are Los Angeles and Hennepin County. See chapter 11; chapter 13.

. 89 See chapter 5 (New York City). The hearing examiners, now judges, are ap- '
.y~ “pointed to the housing. court positions. ‘ :

190 ‘This was proposed in early drafts of state legislation pertaining to Cleve~
\ land's and Buffalo's housing courts. -See generally chapter 16: chapter 7.
91 See chapter 5 {Boston). o : : :

92 TSee chapter 3 (Hartford-New Britain).

934 See a later section of this chapter, titled "Mechanisms (sdch as. a CAC) for

v Community Participation". See generally chapter 3, id.; chapter 9 (Pitts-
burgh): chapter 5 {Boston). . } P

ﬁ ’94 See supra note 51. - : o ' .
95 Citations to specific.cities is not appropriate here. However, these types

3goncerns were indicated by interviewees in chapters.3-15 of this Report.

5 AP T AR







Iy

lTitigants appearing before the court, to the public perception of the operations

. of the court system, and to the efficiency and mor&]g of court or agency staff.

Other approaches may result in "discipline" or oversight within courts. (c) Most

state laws establish official boards to hear complaints. (d) In a few rare in-
stances, ‘the prosecutor's office may bring charges. (e) The ballot box or the
non-reappointment process may take its tali as well.

A1l of this speaks, however, not to existing formal measures for discipline, but
to the need for effective court administration and for open channels of communi-
cation between courts and the public as well as administrative agencies. The ve-
hicles are: in the first instance, professional court staff; secondly, sound
administrators, such as chief administrative Judges; and third, practices that

encourage dialogue with representatives of the user- community” {when the problems -

are..ones that are "external" rather than strictlyfintErnaT).Qﬁ

" .Where ‘internal disputes in authority, management'reSponsibility, ar. persohne] is-

" . sies occasionally occur, the overall system should provide for timely reviews. In.

;'most-situations, the judge (as supervisor) would make a decision. ‘Where problems

continue to exist, a clear administrative procedure should bring the matter to a -

chief administrative Jjudge for an early solution to the difficulty.97

* SPECIALIZED COURTS SHOULD PRODUCE CONSISTENCY, CONTINUITY, AND EXPERTISE. THUS,

JUDGES WILL NEED TO EXAMINE THE ADEQUACY OF ASSISTANCE FROM OTHER COURT STAFF AND
COURT-RELATED PERSONNEL, INCLUDING QUASI-JUDICIAL OFFICERS ~AND SPECIALISTS.

As indicated within Chapter One of this Report, some major themes underlying the
use of specialized courts are consistency, continuity, and .expertise. This is in
order to do justice and to appear to do justice in "housing"-related cases.98
i . .

It need not be reiterated at any length here that inexpert Judging, fragmented
handling, and inadequate staffing can lead to difficulties with trial procedures,
due process, and the application of case and statutory law. It can compound prob-
lems. in terms of case follow-up, assistance to Titigants, and meeting the basic
responsibilities of the court. This can interfere with the objectives of special-
ized courts: to improve on the efficiency, effectiveness, and equity of exi$§ing
legal mechanisms in the area of -housing justice. - o o .

The specialized court Judge should be able to 1end'inn0vative and effective'su~

perinteindence to the court itself. A “regular" judge can do much to ovecome in-
consistencies ‘in the courtrcom, can appropriately deal: with cases and the liti-
gants, and can improve on court administraticn and caseload problems. He or she
can be a ‘catalyst -- an "agent of change" -- within the highly inter-related
court and administrative or social agency systems, - | ° R -

A1l offthis‘fequifes'creativity; sensitivity, and other skills;39 but, it also

- requires sufficient assistance and resources to do the job. A judge who is over-

96 See the analysis in a later section of this'éhapter, titled'“Mechanismsv(SUCh

as a CAC) for Community Participation". S
97 The point is that internal disputes in a few courts allegedly have disrupted
normal operations, due to failure of procedures and clear accountability.
98 Appeering to do justice includes, for example, avoiding unevenness in Judging
and leaving the majority of litigants satisfied, whether they win or lose,

that 'they have had a fair and reasonable opportunity to.be heard.

-99  Some are non-lawyer jques. §gg~chapter49 (text re Allegheny County JPs).
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whelmed by the case]oadloo or by routine task5101 51wply will not have a chance
to accomplish many -of these tasks. (The types of personnel1J2 needed in- the <
. specialized courts is the subject of much of the remaining sections of Chapter o
» Two.) Indications as to the many roles the judae can and ought to play, have been /
‘described previously. These opportunities are further highlighted in the fo]low-
. ing pages, regarding the supportive responsibilities of the clerk s office. 103

Lt b s s A 32t te

The "schematwcs" offered at the beginning of this chapter‘04 1nd1cate the man
. i ways in which still other judges can be assigned to, or assist, the full-timel0
¢ Jjudges in housing matters. In lieu of this approach, various "quasi-judicial"
' ‘officers can be assigned to the courts, to handle many of the more routine mat-
.- ters that are an inefficient use of the judge's time.: The innovative utilizatien
- of such person5106 is set forth in the various study city chapters in this Re--
port.!07  The primary examples are in ﬁampden County, Boston, and Hennepin Coun-
‘ty. 108  The type of work that is performed by these officers, such as screening
default and noncontested matters from the remainder of. the lawdlord tenant calen-
dar, can be a real boon to the court. '*h1s is summarized in the next section on
the role of the clerk's office.- - : A

Finally, many important questions are .raised in Chapter One and several are men-
tioned in the last section of this chapter, involving the conduct, procedures,
and ‘decisions in many courtrooms.!10 . These are issues that must be faced in
" the near future. Nearly all deserve more in-depth study and deve]opment of solu--
tions for 1mp1ementat10n in many more jurisdictions. . .

It is true that some courts have undertaken maJor steps toward 'mprovement Nev-
ertheless, many persons who participated in this national study were dlsmayed at
the 1nfer10r and even dismal job that was being done in all too many of the court
systems that were studied or otherwise contacted. It would be naive to suggest
anything less, than that the road to reform-in the courts obv1ous]y 15 go1ng to
be a very long and arduous one. '

. The shame and the burdens are self- evwdent exp11cable but unden1ab1e

i
ot

Second-rate justice cannot be the rule of the day. - Lo

100 This is a common problem: the complaint is stated regularly in many courts.
i /.. - See generally chapter 6 (New York City); chapter 8 (Baltimore).
1101 For example, with scant clerical, para]ega1, or other "assistance, the Judge .
i .. s unable to prepare adequate opinions and.is subject.to constant inter- .-
E ruptions in chambers. This has many spill-over effects, such as an ina-’
B bility to work with staff or initiate improvements in court operations.
1102 See sections on types of staff in the clerk's office (pp. 2.25 - 2.45); the
1. - . ~housing specialists and parallel special functions (pp. 2.47 - 2.56): ad-
- ditional staff: 11 types (pp. 2.57 - 2.72); and, CACs (pp. 2.73 - 2.79).
103 See the next section of this chapter, twt]ed "The Clerk S Off1ce otaffing
Y . 7 and Functions". :
104 ~ See an earlier section of Chapter One, t1tled "Overv1ew" (pp 2 1 - 2. 8)
105 It might be argued that if the judge wished, so as to avoid “"going stale",
< he or she could be assigned a day a week to non- housing cases or trials.
106+ Their titles -include: magistrate, commissioner, hearing examiner, hearing
., officer, clerk-magistrate, and so forth. S
107 . See generally [selected portions of certain] chapters 3 - 15.
108 * See chapter 4; chapter 5; chapter 13. Another example is in Baltimdre, see
" chapter 8, in some code cases. . .
109 See subsect1on on quasi-judicial roles of clerks (pp 2.33 - 39)
110 See sectlon on "Genera1 and Rema1n1nq Issues" (pp. 105- 115)
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THE CLERK S OFFICE STAFFlNG AND OPERATIONS

' THE CLERK S OFFICE FULFILLS A NUMBER OF.: TRADITIONAL FUNCTIONS FOR THE COURTS AND

THE PUBLIC. SOME JURISDICTIONS HAVE DEMONSTRATED EXCEPTIONAL CREATIVITY IN
EXPANDING THE ROLE OF THIS OFFICE TO "MORE APPROPRIATELY HANDLE HOUSING-RELATED

DISPUTES IN SPECIALIZED COURTS.

‘In deswgnlng A new hou51ng court whether for code enforcement cases or for
:landlord-tenant matters, scrutiny should be given to the functions that the’
‘clerk's office should be expected to perform ‘To some -extent, past practice in
" the local courts will offer guidance in understandlng the trad1t1ona1 roles of:

clerk's offices. However, it is crucial to acknowledge that major departures
from past practice may be necessary.. In fact, one of the keys-to the success of
a new- housing court is the creative use of the. ‘clerk's office. It will be

necessary - to redesxgn these functlons, based on the exper1ence of other c1t1es
1around the country. . . ’

Most of the changes proposed can be accomplished through a combination of methods

- Each has- to be explored thoroughly to see which approaches are the most workable
locally. The alternatives- are set forth below, from the most complex to the .

simplest methods

(a) Leglslatlon creatxng the hous1ng court may 1nc1ude special provisions for the
clerk of the housing ccurt, ‘as in Boston and Hampden County. {a) One reason
it may be necessary to do th1s is if the housing court itself requires new legis-
lation, 1nc]ud1ng all the positions and powers associated with it. (b) A second
reason may be that special powers are to be g1ven the clerk, and this requires
legislative approval. 3 {(c) A third reason is that certa1n procedures may be

desired regarding the select1on of the person to be the chief clerk of that new -

off1ce 4 ) _ !

i
i
\

(b) The supreme court of the state, or another high' judicial office, may have

. the discretion to promulgate spec1a1 rules and procedures pertaining to the new
housing clerk's off1ce 5 B ‘ . | .

(¢) The ch1ef c]erk of that jurisdiction's courts,%in consultation with the

chief administrative judge, may be able to specially create the new clerk's

% office. For example, ‘the clerk of - the housing court may technically be an

"1 Each of the thirteen chapters (3-15) includes a description of the personnel

in the jurisdictions studied, including the clerk's. In addition, each
chapter also includes d1scuss1on of the clerk's functions in the descrip-
. tive and analytical narratives (which follow the personnel section).

2, See chapier 4. (Hampden County); chapter 5 (Boston). Thase two chapters, in-
T cidentally, have the most thorough treatments of the clerks' offices be-

’\ in the country.

.3 i For example, the changing of the c]erkg roles- to 1nc1uoe that of "magis-

S trate(s )" requ1red tegislative approval. See id.
4 - In ‘Boston and in Hampden County, the clerks are appo1nted for life by the
\governor of the state, with the advice and consent of the Council. See

+id. (Selection methods are discussed ln a later sectuon of this chap-

ter N

\5 Such® ruleé for exampie are required regarding certain of the new maglster-_

ial dut1es of 'the Clerk-Magistrate(s) in Massachusetts. The rules must
be approved by the Supreme Judicial Court. See id.. : '

-2.25~
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“assistant" clerk.® This assistant clerk thenimay‘befassigned-speciahly to -
- the housing court (perhaps physically distant from the "normal" clerks' offices

in that jurisdiction).’

(d) The judge of the housing court may formally delegate or assign certain
duties to the clerk. These responsibilities may be "unusual" for the typical
clerk's office, but are .within the discretion of the judge.8 This .is the
approach taken in Pittsburgh.9 : : - B

o (e) - Sihilar]y; the clerk may assume responsibififiéi with the tacit approval of

the judge(s) of that court, on his or her own. . This is eSfeciaI]y'true if the
office is relatively "independent" within the.court system.10  These approaches
shou'd be explored by communities that are considering changes in their Tlocal
courts, -whether or not they create a whole new housing. court. Discussions

. ought to be held with tha clerk (and  judges) .concerned to elicit his or herll
-support and cooperation in implenenting certain reforms.12 '

The first eight "functions” (listed below) of fhe'c1erk'$vpffice are administra-
", tive in nature. They are handled by a complement of personnel, ranging from the
‘clerk and the assistant clerks, to quasi-professional staff -and clerk-typists.

The number of persons, .and their individual skills, will depend on the workload,

. the budget, and the availability of other court personnel (such as bailiffsl3)
"to assume some of the tasks. . o : ‘ .

1 Record—Keepihg. The  clerk is responsfbleifor méintaining'the official

records, papers,. and files of the court. Nearly all courts accomplish this in
terms of "hard copy", which should be readily available to the housing court or

6 In Philadelphia, there are "Assistant Chief Criers" who have special duties
relating to housing litigation; each has staff who are "court officers"
(the term of “"clerk" i$ not used). See chapter 14 (Philadelphia).
7 In Hartford's and New Britain's singlé housing court, there are two “"assis-
- tant clerk(s) for housing matters". See chapter 3. Both have their
own offices, and both are physically Tseparate from the chief clerk's
offices in that judicial district. oo '
8 " The chief clerk of the housing courts for New York City has a number.of such

duties. See the discu$sion in a later section of this chapter, titled -

"Additional Staffing", part #1 relating to "Court Administrator". Also,
see the special work of the assistant clerk in Hartford (part #2, id.,
. reTating to "Law Clerks"). o - LT
9 The position of housing court administrator (effectively, the. clerk as
- well) was created by the housing court magistrate in 1969. See chapter 9
- (Pittsburgh). - i SR :

10 See Winer, Pro Se Aspects of the Hampden Counfy Housing Court: He]bing Péo-'

" ple Help Themselves, 17 URBAN L. ANN. 71 (1979). _.This article, as well

as the discussion in chapter 4 {Hampden County);dexp]ains the‘;reativg‘

functioning of a cierk's office in a housing court. _ .
11 On the other hand, certain disagreements can arise between the clerk and the
Jjudge, as in Boston. See Chapter 5. The clerk also was rebuffed in her
attempts to-secure funding for new training and dispute resolution ap-
proches. - Interview with R. Susan Dillard, Clerk-Magistrate of the Boston

Division of the Housing Court Department of the Trial Court of Massachu—:

setts, in Boston {January, 1979). ,
12 Such reforms are discussed in detail, supra note 10.

13 Bailiffs are covered as part #6 in another section of this chapter, titled

"Additional Staffing Requirements". Often, their. courtroom duties ar
similar to those of assistant clerks in other cities' courts, . ‘;
-2.26-
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advantage of computers, microfilm, or other methods.)

in convenient storage. (Few courts have yet modernized these processes to take.

(2) Indexing. The clerk generally ié-respdnsib]e for maintaihihg an" adequate

/indexing system to "track .cases. Typically left undone, however, is any automa-

. tic cross-indexing of parties in the. various cases that have come before the-:

; court, or any cross-indexing by "address" of the property that is the subject of

the dispute. A sophisticated indexing system should allow, for example, a"

building to be "pulled up" on the computer to see how many times that ‘building
has been before the court, for what reasons and in what cases. - The computeriza-
tion of code violations on a building is a first step in this direction, which is
being done in one of the nation's housing courts: New York City. Indices cculd
help the court in many ways, and would be even more useful to the code enforce-
ment ‘agencies concerned with administering local and state codes.l4. (Some
Tandlord organizations also have suggested maintaining similar files on tenant-

defendaats involved  in nonpayment of rent proceedings. Their idea is that the-
- court should have a "record" eon each defendantl5 as to whetner they are proven

"rent-skips".16)

(3) Case Scheduling. Generally, the clerk schedules most of the cases for
the court's calendar or docket, according to the provisiaons of the law and the
rules of practice before that court. . (In some jurisdictions such as Chicago,l7
another clerk's office may receive the filed papers and forward them to the
appropriate clerk of the specialized housing court.. Most cases are scheduled as
a2 matter of course without consultation with the judge. Other cases may be
rescheduled upon the request of the litigants or because of lack of sérvice.
Still others will be continued by the judge after the first hearing(s), and the
clerk's office must stay abreast of these scheduling needs as well {what dates
the judge has decided to hear these cases). From all of these details, the
docket must be carefully managed or it will become "overwhe]med".l8

(4) Docket Books. Most courts have "docket books" which are used in the

.courtroom each day, and in which are entered the names of the cases, their

numbers, and a brief description of the disposition in each case. (The judge

writes the decision in the case jackets in most instances:19 not in the docket

36 Private sector.approaches in some cities already include a type of credit
L7 " _.check and rent-loss insurance program for landiords who subscribe to this -

14, This is an approach that deserves greater exploration by codé enforcement
g agencies, in conjunction with the courts. It is a prime area for coopera-
/i tion and innovation between the two branches of government. o

15 Such a proposal suggests real constitutional and Tegal obstacles that weculd

have to be explored fully. On the other hand, cross-indexing could
 be useful to the work of the housing. specialists; although such files
.or. information obviously could not be shared with the public. )

. private service.

'*;_17E;'Code enforcement cases are forwarded to the”%ousing Court. See chapter'lo

.. - (Chicago). < . N
18 Summary proceedings present a special problem, in that they must be sche-
’ duled for hearings within a certain period of time. In New York City and
Baltimore, the housing courts are pressed too hard in this respect, as
. are the eviction courtrooms in Chicago. See chapter 6 (New York City);
- chapter 8 (Baltimore); chapter 10 (Chicago)T :

19 The case jackets or files are the official papers relating to the case. In

~‘some instances, a questionable practice is followed: the; judge simply

. signs -and lets the assistant clerk in the courtroom fill iq‘the "details" -

_of the disposition and the findings of the court.

i
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: bobks;zo)_:U50611y; an assistant clerk is preéent and maintains the dockét bqok
- that day, as is done in Pittsburgh: or, this may be done by the court's bailiff,
as in the New York City housing courts.k I : : o

(5) Statistics. The clerk should maintain statfétics tﬁat; at least in the

‘first instance, can be derived from the docket books. Other sources of data are -

the cases filed (complaints, etc.), individual case files, data from the housing

- specialists, and so forth.- These statistics can be used for a variety of impor-
“tant purposes; including general court management and budgeting processes (des-

cribed in greater detail later in this chapter).: ‘Unfortunately, the statistics
that'are maintained in most housing courts are crude or incomplete. This is due
to workload pressures and other causes. Consequently, the data are not suscep-

tible of much intérpretatjon, and judicial management opportunities suffer as a .

result.22

- (6) Personhe1 Management. Thé_c]erkfsvoffice genera]iy serves aS”tHe:"personné]

office" for the court, completing payrolls, time records, evaluations, and so

. forth (such records may be forwarded to still.other central offices for clear-
ances). The clerk acts as a personnel administrator in this regard, consulting .

with the judge if the need arises, .but trying to screen him or her from these
administrative tasks.  While the clerk may not be the actual supervisor of many
of the court's personnel (such as uniformed officers), generally there is an
informal deference to the authority of the clerk. - EERI ' -

(7) " Support "Staff. Secretarial staff usually’ are hired and supervised through

- the clerk's office. (In some courts, a secretary is assigned directly to the

judge, ‘as is the case in Hennepin County and in Detroit; or, the judge has no

secretary at all and must make use of a "pool arrangement .23) A]ternative]y,vJ_

the court administratorZ4 may do this job. -

(8) Services and Materials. Materials and supplies are ordered by the clerk's
~office, from equipmerit to postage. Other services may include arranging meet-

ings, transportation, and "views" ordered by the1c0urt.

¥

The next nine funétions are primarily’courtrbom duties, often performed. in
combination with still other court personnel.Zb , ' f .

(9)  Courtroom Attendanée. In most jurisdictibns, one of the clerk's office

" staff, or the clerk per se, will be in court with the judge.26  (For example,

and as already mentioned, the docket books may be filled in for each case by that

1

- 20 The docket books are either bound volumes (as in New York City) or looseleaf

sheets later placed in the clerk's notebooks (as in Pittsburgh's housing
“court). . - ;| .
21 See chapter 9 (Pittsburgh); chapter 6 (New York City).
22 This problem is discussed later in this chapter.
23 See id., part #3 relating to "Secretaries". : C -
24 - See a later section of this chapter, titled “"Additional Staffing Require-
~ments", part #1 relating to."Court Administrator". - : '
25 Bailiffs and special court officers may fulfill many tasks that assistant
clerks would handle in other cities. See id., part #6, relating tc "Bai-
Tiffs", - ‘ - T ' a

26 In Hennepin .County, an assistant c]eFk_a]so sits.with tHe hearing officers

and serves many of the same general functions, such as handing filo
Jackets to the hearing officers and making entries on the records. See
"chapter 13, ’ ' ' '

“
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(10). ‘File Reviews. In Baltimore, the "rent escrow clerk" checks'each summons to

-assure that there has been proper serviceZ? (in addition to such other duties
as set forth below). Generally, assistant clerks perform such file reviews as.
the judge deems desirable; most of these are or should be accomplished prior to

the litigants coming before the judge. In the. event that the file indicates o

prima facie that such papers are defective, this should be caught at the earliest
possible stage so as not to inconvenience the litigants on the day of the hear-
ing. (Finding defective service is one example ‘that can save litigants time and
money. ) , , . - . o

(11) Calling Cases. Typically, the assistant clerk "calls"28 the cases, an-
nouncing- the litigants by name and the case by number. This is done, for exam-
ple, in Baltimore, Chicago, Detroit, and other courts. -(Too, most courts post a
copy of the calendar outside the courtroom, so that the litigants will have some
jdea in what order the cases will be called.) - o S o

(12) File Handling. In most courts, an assistant clerk brings the case files -
into court that morning,29 having double-checked the papers in the case jackets
prior to the beginning of court. He or she then hands each of the case file to .
the judge as the case is called, in turn taking back the jacket just completed.
(This is done by the clerk-tipstaff in Pittsburgh, for example.) At the same
time that assistant clerk may make any necessary ddministrative entries on the
Jackets. ' ' " . o : :

(13) . File Follow-Up. ' Either in the courtroom or later that day, the Slerk's .
office will extract certain information regarding the cases heard that day.
Fines will be recorded; notations will be made as to papers that must be served, !
such as arrest warrants; and other follow-ups- by other court staff30 will be
scheduled. The clerk's office processes the final court orders or judgments, as.
is done in Chicago and Detroit and many other courts.3!  (In some situations,
the order will be prepared immediately, the judge will:sign it, and it is given.
to the plaintiff who has requested immediate signing of the order or judgment.) ™

(14) Administering Qaths. ‘In some courts, the assistant clerk or another court :
officer will swear in witnesses for .the full-hearings or triais.32 In Boston,
other "rights" may be explained to the defendant by the assistant _c\erk.33 :

27 As explained elsewhere in this Report, this should only be an initial check
_as to service. It still is the responsibility of the judge to make a

formal determination that service was proper. This should not be com-
pletely delegated to the clerk's office, since such a check can only
include whether-or not the papers per se "seem" to indicate that every-

_+  thing is in order. S SR C .

. 28 An apt position title:used -in Phiiadelphia-is "assistant chief ciier”. See

+- chapter 14. - ‘ R =+ - : P

".29  .In.New. York City, ‘the bailiff handles most of these duties. :See chapter 6.

30 . As described in a previous” section of this-chapter, titled “The Housing. Spe-
‘cialists and.Parallel Special Functions in the Courts”, coordination is
required with these court officers 'when the cases have been referred.-to
them, . - ' R o i :

31 See chapter 10 (Chice_.); chapter 12 {Detroit). = - ' 5ﬁ !

32 TOften, however, the cases never reach this stage. In fact, most:"hearings"

are done without swearing in the.parties at all. The practice seems to .

be relatively rare except in full trials for major code viclations or
jury trials in some civil cases. - - ‘ h .

33  Such rights include trial by jury and right to counsel or court-appointed
-counsel.. See chapter 5 (Boston). . : NS
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f (15) Defendant Informatlon The assxstant clerk or another “court offlcer may
" hand . the' litigant-defendant certain information before he or ‘she leaves. the

courtroom. In Philadelphia, this consists of an informational brochure pertain-
ing to evictions; 'in Boston, the defendant is given the equivalent of an. appoint-

ment-reminder card, 1nd1cat1ng the time and place of the next hearing.3% ~In -

any event, both of these practices deserve replication in most courtrooms, where
unrepresented 11t1gants are confused about what has occurred and what. they are to

L
/

(16) _ Fines and Costs 'One of the: functions of the cl! rk s off1ce may be to_

co]lect any fines that are paid into court that day, as well as court costs.

Some courts encourage defendants to pay 1mmed1ate1y. in Pittshurgh, the clerk-
tipstaff may collect fines in the courtroom. :' In Boston, an assistant clerk
handles these matters at the clerk's counter instead;:collecting fines and court
costs -as well as escrow accounts and f111ng or entry fees.36 Still other courts
have specialized personnel whose duties, in whole or in part,37 are to act as

cashier(s).38 (of courseé the . clerk s cffice also matnta1ns records on. those

fines that are not paid.3

e

(17)' Courtroom Order. Often the asswstant clerk is respons1ble for ma1nta1n1ng ‘

order ix ‘the courtroom this is the case in Pittsburgh. (A uniformed deputy does
so in Chicago “"eviction" and housing code enforcement courts.40 In cities where
the caseload volumes are hlgh uniformed court of.1cers handle thlS task 1nstead
of the clerk.) _ ,

Eight other roles are performed by the c]erk s off1ce pr1or to cases com1ng .nto

court for the first hear1ng These generally are I1tlgant -contact functions.

(18) Case Filings Var1ous forms and papers are accepted in the clerk's of-
fice, such as the complaints. Minimal fees are paid at the time the plaintiff
files these papers. The counter clerke (who may b2 clerical staff or assistant

clerks) check the papers at the counter to see ihat they are properly fTilled -

out.. They then prepare a case Jacket and number the case, which will be dock-

eted shortly thereafter. . o i

(19) Pubhc'c Questions. Often, 1nexper1enced 11t1gants w111 come to or cal]

the clerk's office to ask questions. ~ These may be simple time- consum1ng ques-

;tions to answer, such as, "What do I have to do to evict a tenant’v What: papers
\.‘ " ’ oy \

A

Y34 see chapter 14 (Ph11adelph1a) chapter 5 (Boston). chapter 19 (conta1ns ex-.

: ~amples). - o /

35 "Close of hearlng" pract1ces of sma11 c1a1ms courts are s1m11ar1y eriti-
cized. See RUHNKA, HOUSING JUSTICE IN SMALL CLAIMS COURTS (1979),
‘published by the Natlonal Center for State Courts for the ABA's Special
Committee on Hous1ng and Urban Deve]opment Law; chapter 17 (which sum-
marizes this book).: ; '

E 36 See.chapter 5 (Boston). B . "' e ik'l
137 The rent escrow clerk is one example See chapter 8 (Ba1t1more) :
138 As noted elsewhere:in this Report, many cities' courts simply -do not bother

to pursue co11ect1on of the fines beyond sending out a letter or two. In

fact, it s not: unusua] to find that the vast majority of fines remain

‘ unpald

39. See the discussion.in a later sect1on of this chapter tit]ed "Additidnal

* T Staffing Requirements", part #9 relating to."Cashiers". .
40 = See ‘chapter 9 (Plttsburgh the clerk-tipstaff); chapter 10 (Ch1cago a
_—Heputy sherlff) f o e _ / 1 _
s . \ o Lo \ "
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Brief factua] answers41 are g1ven to these persons and forms are provided to /
them. - In complex matters, the person may be informed that it would be advisable /
"to seek legal nelp. The housing courts in Pittsburgh, Hartford, Boston, and

Hampden County find they answer a great many querles from the publxc 42 )

(20) * Pro Se A531stance Inevitably, the clerk! s office comes into daily con-
tact with unrepresented (pro. se) parties. Only one court has estab11shed sepa-
rate positions for this purpose. (In New York City, there are special “pro se
clerks" in each of the four boroug Their activities include answering

- questions, helping .prepare answers? as well as tenant-initiated actlons,4 ;
preparing orders,%6 and filling out various forms-with- ‘Lthe unrepresented liti-
gant(s). _Some special training to handle these duties: is- important, for obvious

~.reasons.47) - Tf the local caseload does nct justify-a pro se clerk's position,
the assistant. clerks shculd be tra1ned and exper1enced to handle such matters,

) erhaps on.a rotat1ng basis.

/2
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(21)- AForms\Clar1f1catxon As explained elsewhere 'in this Report, one of the .
responsibilities of the clerk should be the ‘revision of current court forms,
and the preparation of 1nformatlona1 atds for the 11tlgants who may have to come ' -
before the court. . :

41 Providing legal advice is not the function of the clerk's office. This de- -
marcation between "facts" and legal advice" is not a clear one, however,
and is discussed elsewhere in this Report. : , :

42 Queries also come to the housing specialists. This is described in the next

- section of this chapter, titled "The Housing Specialists and Parallel
Special Functions in the Courts". = ' %

43 38 pro se clerks serve in the four boroughs' clerks' offices; these positions:
generally were mandated in an amendment to the state taw in 1977. See

_ chapter-6 (New York City). .

44 Answers must be carefully handled. The pro se clerk must discuss the. situa- ‘
tion with the defendant (or plaintiff) and determine what he or she !
wishes to provide as an “answer" or "defense" to the complalnt that
fias been brought against him or her. . L

45  Such actions' inciude "show cause" hearings and tenant- 1n1t1ated cases or ¢

v claims, including _code enforcement act1ons See chapter 6 (New York:
- City). J ,
46 Draft “crders” of the court may be presented to the judge at the hearlng/
: trial, and which the judge may modlfy Basically, legal term1no]ogy and
format are requ1red again the ,pro se clerk will be he]pfu] in this
regard . :

47 It _is evident that w1th0ut special: tra1n1ng, it would be dwfflru]t for a
clerk's office employee to deal with answers or tenant-initiated com-
plaints, supra notes 44 ‘and 45. Moréover, . without delegation of "autho-

B AR R

i i rity" to do so, these employees may be re]uctant to bécome too 1nvo]ved in :

T such a process. : L o s !
T i 48 As already mentioned, houswng specwalists may assume some of these duties,
L . supra note 42. In Hampden County, the clerk has to accomplish some of

P - C - this work himself, as he does not have an assistant clerk. See chapter
s » -4 (Hampden County) In Hartford, each assistant clerk is an attorney and

S B handles some of these requests as well. as supervising other employees.
I L who do so. See chapter 3 (Hartford). In Boston, the law clerk occasio-
.k E . nally providas spec1al assistance to the hous1ng specialists or to
e R 5 © . the . assistant clerks 1in complex problems, although he generally does
P by ) , not . directly provide assistance to the pro se parties.. See generally a
R Lo ' later section of this chapter, titled "Add1t1ona1 Stafflng Requ1rement>"

ST f part #2 re]atlng to "Law Clerks". - oy

| -2.31-







27 SRR R R

Phii

H

This process. is exceptionally important to the functioning of the court systenm.

~The Hampden County housing court exemp11fles an excellent approach  in /this
‘respect, which deserves replication in other courts. 43 (This act1v1ty 1s
. heavily inter-related with the function of prov1d1ng pro se ass1stance 50 item”

. #20, above, as well as #22.)

(22) Pro Se Judgments. When parties are unrepresented in'court-and a décision
has been rendered by the judge, frequently the prevailing party will not know
how to enforce the order or the judgment. In eviction cases, the landlord should
be assisted in filing the forms properly and in a timely manner, including
centacting the official who will handle- the physical disposSession.Slwln small
ciaims cases, many litigants do not know how to ‘enforce collection against  a
recalcitrant defendant. This should be -explained as -well, since many Jjudges
handling smal] claims matters do not do so in the courtrooms 5 L ‘

A{23) . Official Papers At different stages the. c]erk s office w111 type neces-

.. sary -papers such as summonses or warrants, and will process the court orders and
.-judgments. Unfortunately, the system itself often is- cumbersome and ridden with.
problems. (System-wide reform efforts may be required, and not merely follow-up

by the assistant clerks themselves.93) T

' (24) Agency Follow-up. The clerks' offices in some Jjurisdictions such as Pitts-

burgh54 are aggressive in their follow-up werk with code enforcement -agencies.
Tne clerk reminds the agency prior to the second hearing (after a continuance)
that certain reports or otner materials are due back to the court before the
scheduled court date. Not only does tnis encourage the government to be prepared
when it comes back to court, but it also stimulates follow-up by all parties.55
{(In many other courts, the attitude instead 1is that it is the prosecutor's

49 See Winer, supra note 10; chapter 4 (Hmnpden County): chapter 19 (1e exam-
“ples). A different approach was used in Hennepin County, where the judges
themselves prepared still other materials. See chapter 13: Rogers, An
- Alternative to a Housing Court, 17 URBAN L. ANN. 177 (1979); chapter 19

. {re examples). ' ‘ ' - RN .
50 The need for major improvements in court-provided materials is discussed

"~ repeatedly in this Report. C(Citizens advisory commissions also can play a

f . 'role 'n develcping this material. See a later section of this chapter,
S title., "Mechanisms (such as a CAC) for Community Participation".

%'/51 ' Inexper1enced landlords may be unaware of the process by which the writ

of eviction is obtained, how it is forwarded in most cases to the sheriff,
and the time and legal requirements that pertain to an actual physica]
““removal® of the terant and belongings. A brochure from the court, handed

Lo ~.out regularly to' "new" plaintiff-landlords, could also reduce the dra1n-
i . - on-the clerks in offering oral explanations. '
‘152 This is -evident from two studies. See RUHNKA; Small Claims Courts A Na-

-tional Examination (1978); RUHNKA 1679, supra note 35; hapter 17 (summary
of id.). ~

53’ A system-wide ser1es of reforms may be necessary to improve serv1ce of pro- -

cess and other problems relating to paper-shuffling among court offices.
See .also a later section of this chapter, -titled “"Additional Staffing

A Requ1rements", part #10 relating to "Process Servers", ' -
54 . See chapter 9 (P]ttsburqh) The court administrator, who also functions as

~ the housing court's clerk, has a noteworthy approach that was implemented

under the aegis of:the magistrate and the code enforcement agency. ]
55 This is a type of "institutional therapy" addressed elsewhere in this Re-
: port, See generally Penkower, The Housing Court of Pittsburgh, 17 URBAN

L. ANN. T4T (1979 ‘ a - A
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,that is des1gned to assist pro se litigants. 6

concern whether-er not to pursue each case, and cases are not even scheduled for
new hear1ngs untll after the prosecutor's off1ce makes such a request

i

(25) Col]ect1ng Fines. Dependlno on local and state 1aws, genera]]y the c]erk S
‘ office may be .responsible for administrative efforts to collect fines and costs
“ 1in code enforcement cases. As discussed elsewhere .in this Report, a minimal.

level of effort séems to prevail in most court systems. New procedures should be
examined when designing a new housing court with jurisdiction over these matters,

“to assure that a better Job is done. This also is 1mportant to the integrity of

the Jud1c1a1 system.

‘CONSIDERATION SHQULD.BE GIVEN TO GRANTfNG THE CLERK OF THE HOUSING .COURT SPECIAL

DUTIES AND- AUTHORITY. BENEFITS CAN ACCRUE TO THE JUDICIAL SYSTEM AND THE PUBLIC
NHEN THIS 1S 'ACCOMPLISHED ~IF- IT IS . INSTITUTED. WITH PROCEDURAL SAFEGUARDS.

Twenty-five bas1c act1v1t1es of the office of the c]erk have been rev1ewed br1ef—
1y above. Moreover, a number of housing courts have experimented new, "quasi-ju-
dicial" respon51b111t1es of the clerks and assistant clerks. . These innovations
can be critically important to the functioning of. a fu]]y-cowprehens1ve housing
court that handles a wide range of cases, 58 for at least six reasons.

(a) The judge is freed from considering certain matters. Instead, his or her
time can be spent in contested cases, complex litigation, and in the preparation
'of adequate findings of fact and law (opinions where necessary).

(b) The 1litigants, especially government agencies as plaintiffs,  can obtain
immediats hearings without waiting to be "calendaree" oefore a judge.

(c) Some cases can be referred to the housing specialists for special work or

.zmediation even before they come before a Judge for formal adjudication.59

'(d) Certain d1sputes may be amenable "to settlement via work of the c]erk s

o off1ce prlor ‘to any full hear1ngs

i

(e) - Ass1stance can be rendered to members of the: pub]1c in a spec1a1 fashlon

‘\
\

56 ~ As- a consequence, some cases simply languish and are carried as indefinite
" continuances on _the court records. These cases may drag on for -some
time. In some court systems, cases are not even:"dismissed" after eventual
compliance. is achieved, because the court is not so -informed; this is
discussed elsewhere in this Report. \ ' :

,2.57 Comments-by Judge James Rogers, national ‘advisor. ° : :
\58 . Such 'cases, 'as previously explained, include all landlord-tenant disputes

involving: evictions and back rent, security deposits, code enforcement
- matters, and, a variety of civil, criminal, or equitable .issues.
59 A referral might be made, for examp]e to a welfare agency in order to
¥ obtain emergency relief in lieu of non-payment of rent and a consequent
' eviction (if the landlord accepts this alternative).
60 * The 1nforma11ty of the hearings and the attenpt to assist the pro se liti-
. gants in exploring. the full aspects of . their dispute(s) may reach to
issues beyond the legal question per se. This would be more difficult to

‘breadth ‘of the legal inquiry. Already discussed,.was the idea of “pro se
clerks®. (item ~#20, above) which may short- c1rcu1t the dispute being
_brought before the c]erk in h1s or her quasi= ]ud1c1a1 capac1ty

-2. 33-
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. (f) Motions, requests'for poétponements and minor . ev1dent1ary matters may be

able to be heard by. other than the judge (the clerk), speeding the overall
process. : . S i : '

rEach of these reaspns is'pertinent to the-discussion items\that'follow.' First,

however, it is important to: delineate the methods by wh1ch these special quasi-
Jud1c1a1 funct1ons can be assigned. to the clerk's offlce .

One method is a limited delegation of respons1b111ty from the Jjudge of ‘the court,
conferring very narrow authorwty on the clerk. In fact, the de]egat1on is so
limited that the function is almost ministerial and not really quasi-judicial.

For example, in Pittsburgh the Court Administrator may grant certain postpone-

ments of scheduled hearings when both partles agree to that request.

"A rarer method is when a quas1-3ud1cya] offxcer,also is made the clerk of the

housing court. This is.done in Baltimore.63

In that jurisdiction, there:

are court commissioners, one of whom is appointed to the housing court (which

handles code enforcement cases).b4 He or she also serves, ‘simultaneously, as

-the clerk of the housing court. (That commissioner has two assistants, one of

whom acts as an assistant clerk and sits in the courtroom with the Judge of the

hou51ng court). This situation differs from the third method, below, in that the

rlerk in Ba1t1more must first have been appo1nted a comm1551oner

Another method is the “Clerk Mag1strate" {the term "magistrate" generally denotee
an "inferior/minor" judicial officer).. This exists in two of the nation's hous-
ing courts: Hampden County and Boston.65 This position is held *simultaneously":

that is, the person who has beén to the office of clerk also is enab]ed by state.

statute to exercise certain powers as a mag1strate

A fourth method also arises under the hous1ng courts in Massachusetts: the "as-
sistant clerk with certain quasi-judicial duties".67 Due ‘to the nature of the

clerk-as-magistrate provisions under .state law, certain authority and powers can -

be further delegated to the assistant clerks. This is governed by rules proposed
by the housing court department for adoption by the Supreme Judicial Court of
that state.68 !

61 Note that in the first paqe of this section (t1t1ed "The C]erk s Off1ce

, Staffing and Operations"), the actual methods of implementing these
approaches are discussed: from legislative amendments to decisions by the
presiding or chief judge. 1Items (1) and (2) discussed in the text_1mme-
diately above are likely to require legislative approvals.

62 See chapter 9. (Plttsburqh) “note, the Court Adm1n1strator 1s also the Clerk
"T0f that court. .

63 See chapter 8 (Baltimore). See also a 1ater section of th1s chapter (as

to the court administrator aEt7ng as a-clerk), -titled “Additional StaffIng '

Requirements", part #1 relat® ng to "Court Administrator™.

64 See an earlier section of this chapter t1t1ed "Judges and Quasi- Jud1c1a]:

T Officers”.
65 See chapter 4 (Hampden County): chapter 5 (Boston) . Chapter 4 1s'a.descr1p-
tion of the broad exercise by the clerks of the magisterial powers.

"66 © A1l cierks in the Commonwealth were granted. this power under the Court

Refoerm Act of 197¢. This reform was not targeted'specifjca]]y toward
the two housing courts. See chapters 4 and 5§, id. The housing courts
have made the most innovative use of these powers.

67 See chapter 5 (Bosten). :

68 These powers are to be exercised under ru]es ‘proposed and promu]gated by each
organ1zat1ona1 "department" of the courts. Ru]es were proposed by (cont )
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Finally, another method ought to be mentioned: a "method" that may be quite unac-
ceptable but which, too often, can be seen in some court systems. It is the ac-
quisition of ‘unsupervised power and. authority by the staff, 69 when unfettered
discretion and decision-making should not prevail on the part of these /court
“personnel. . : . ' S O

i

This last “method" -typically involves undesirable practices that evolve through
hurriedly dealing with unrepresented parties. It is the very opposite of the pro
se clerks responsibilities.’0 It may result in people being discouraged from
pursuing their legal rights.’l  This practice may arise out of ignorance of the
law,’2 workload pressures, or acceptance of traditional ."ways' of doing things". -

- To cure these problems, or even to spot them, requireés ‘both administrative safe-
.guards and a -system-wide oversight mechanism.’ ~Their potential existence/4

should not be dismissed quickly; they may well exist in .many jurisdictions.’5

the housing court department in‘late¢1979, the second such department of

seven to propose rules to the state's highest court. Telephone conversa-

tion with David Esancy, Executive Secretary of the Housing Court Depart-
. ment of the Trial Courts of Massachusetts (Jan. 4, 1980). = - '

69 The two clerks' offices have exercised these powers or parts thereof since
the middlie of 1978. Nonetheless, rules had not yet been adopted by
the 'state's highest court as of early 1980, due to the fact that court
decided to" appoint a committee to review all proposed rules submitted by

. any of the departments. This problem can infect clerks' offices and
housing specialists' departments. ol

70 Pro se clerks, as discussed previously in this section, are designated and
trained to assist parties in articulating their. legal rights and defenses,
in filing ciaims, in following throught on judgments, and in making sense
of legal documents and forms. _ S

71 For example, brusque treatment can dissuade a confused litigant from finding

. out what his rights or alternatives mignt be. In more extreme circumstan-

~ces (and this was voiced in a number of field visits -and . interviews),

.. unrepresented litigants allegedly were told that they should not “bother"
/" pursuing certain: defenses or that they "must" - follow a certain legal .
/. -route. Supposedly, tenants even were told that they were requiréd to see :
/-~ - other persons or agencies before filing complaints or that they "really
7+ ought not to" seek certain types of remedies (as equitable relief) from

Z-V{; the court. Perhaps some of this guidance is meant to be well-intentioned.

- For example, if the judge almost universally avoids granting injunctions,
court staff may attempt‘ﬁo dissuade an. unrepresented party from taking

. Such a course, believing that it is relatively useless to do so and that )
another approach might work instead. s : '

72; If court staff are not trained in seemingly esoteric areas of the taw, such

es warranty of habitability and conditions defenses, they can mislead
L unrepresented parties who ask them questions. ; P -
73. Other parts of this chapter discuss such mechanisms, from the role of the
H chief administrative judge to CACs. With regard to the latter, see a - .
" later .section of this chapter, titled "Mechanisms ‘(such as a CAC) for
" Community Participation". - ' ‘

74 ;lAbuses themselves may not be prevalent. . Instead, there may be certain

. “"opportunity losses™, such as the failure to inform the prevailing parties
% how to collect on judgments. See infra note 75. S

©75 In small claims courts, assistance generally is rendered to p]dihtiffs. One

author severely faults small claims courts as .to their pro se assistance
- to defendants, and their assistance (or lack thereof) to plaintiffs once
they have. prevailed at the first hearing (re collections). See RUHNKA,

supra note 52.. | k .
_— - : : SN
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‘Thé'below‘discuésibn covers the methods by which quasi-judicial duties miy be

assigned to the clerk's office of the housing court.” Thése Functions are briefly
summarized below (they are numbered in sequence to 25 other functions that were
presented earlier in this section). These expandgd or nevi. powers may deserve

-replication in other courts around the country.

(26) Granting Postponements and Continuances. As’ﬁrevious]y explained, this may

_be done as a matter of course when both parties agree. In effect, the hearinc.is

rescheduled (and therefore,  docketed by the clerk's office) to a later‘date.75

:'(27) Show Cause Hearings. A “show cause" hearing is an opportdnity for aidefen-

dant to show a reason why a criminal complaint against him .or her should not be .
issued. (Later, there may be an arraignment and even, 'a separate trial, before a

'judge72), The defendant is notified that a complaint and”summons:may be issued .
by the clerk of the court. He or she may request’/8 such a show. cause hearing.

This hearing is not a finding as to guilt.” Technically, it only provides an

.opportunity to block issuance of the complaint” because of mistake or other rea-

sons.79 ¢ In. Massachusetts, the clerk-magistrate, may. hold such a hearing80 -in
lieuof "the judge doing so. The entire proceeding 'is informal and, in fact, a

'series of novel circumstances may result. The clerk may agree to "continue" the
. y a9

show(causg;héaring,gl basically allowing the parties to have a chance to settle

76 . The granting of postporements is relatively typical in most courts, as it is
to some degree a cembination of prosecutorial discretion balanced against
the defendant's right to a speedy trial. Continuances also are granted
by the clerks in the Hampden County and Boston courts. See chapters 4
and 5. o , o S

77 A trail is not held unless the plea is “not guilty" at the time of arraign-
ment: - This "is .discussed in a number of ithe Report's chapters on the 13
cities that were studied. - :

‘ 1
78 Provisions of Massachusetts state law were changed in 1978. See chapter 5

(Boston). Obviously, persons could request to be put on a "Tist" whereby
they were notified before any criminal complaint was to be issued; they
then could request a show cause hearing. Now, all persons must be

' automatically notified of a right to a show cause hearing, and may demand
same to be held. Nonetheless, some persons in Massachusetts pointed out

.- in interviews that (at least throuch 1979) this requirement was not
- always observed. Al1 persons, it was alleged, were not being notified of
" this new right. (One explanation was offered: that the show cause

- language contained in the statute was meant in terms of the typical

Clerk-Magistrate functions in the many Commonwealth courts. It was
argued that it is unclear whether or not the legislative intent was to
‘apply to’housing-related code violations specifically.)

79 Technically, mistake, lack of probable cause, or abuse by a plainiiff.of the

- wr- complaint process are three of the few reasons why a complaint should nct -

be issued. = Such reasons rarely occur in most ‘cases. Instead, the show. .

cause ‘hearings serve other purposes. See infra note 82.

1a804 The first assistant clerk in Boston actially does most of these ‘show cause’

. hearings, and not the clerk-magistrate. See chapter 5.

-81‘ - -The use of .a. “continuance" in mo«t show cause proceedings, technically is

dubious. Nonetheless, this "“inventive"-approach seems to be effective in
. -most cases. ~See chapter 5 (Boston). A legal purist would insist that a
N complaint and summons be issued without a "continuance". Instead of a-
k continuance, tihe parties could stipulate that 'if the code violation were
corrected before the ‘time of the hearing (and the date would be set at
. the show cause hearing), the complaint would be dropped. More legally

*, correct, this formality is not followed. - N '
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their dispute.82 The result may be that the 11tlgatlon is dropped altogether
and never reaches the stage where any formal court papers are issued, much less
requiring that an arraignment or a hearing before’ a judge be held. (If other

- courts were to adopt. such a. procedure, the authcrity of the clerk- maglstrate.

should be clearly spec1f1ed in the statute or rules of the court.

(28) Utility Cut-Offs. Another function of the clerk's 0ff1C€84 in Boston,
for example, is to hold ‘utility warrant hearings. This is done pursuant to
state law, prior to removal of gas or electric meters (for nonpayment of utility
bills, in nearly all cases). .The court notifies the defendant, who may request
an informal hearing prior to a warrant being issued allowing .removal of the
meter. The cases eventually do not go (as they would in item #27, :above) before
a judge, unless there are exceptional circumstances and unusual re11ef invclved.
Of those defendants who show up at the informal "hearings"“before the assistant

clerk, often a settlement is worked out by the parties and this involves bill:
-payment terms. In effect, the clerk's office facilitates conciliation and agree-

ments when both parties are present. Where the defendant does not appear, a
warrant to allow removal of the meter is issued. In neither type of case would

- it "appear. appropriate for such "litigation" to go before a Judge 85 who thereby

1s relleved of these types of .duties.

v

" .(29) Certain Motions. In the Massachusetts courfs, c]erk mag1strates are

permitted, once court rules. are -adopted,86 to rule on certain “uncontested,
nonevidentiary motions”. ‘This phrase is uncloar requ1r1ng further elaborat1on
under court rules (which, as of early 1980, d1d not exist in final form) 87

~In Hampden County, great leeway is being practlced as to what this means. The

clerk-magistrate already is holding certain "magistrate ‘sessions" in. summary
process matters and small claims.88 :

82 Show cause hearings are held in Boston in nearly one-quarter of the crimi-

nal cases filed with the housing court; show cause hearings total nearly
100 a month. See chapter 5. This consumes part of every day of the
first assistant” clerk (and not the 1udge) A one week continuance,
as part of the "mediation" that occurs in the show cause hearing, is
relatively commonplace. The parties concerned often are able to "settle"
their dispute at that. stage, as a consequence of the show cause hearing.
83 This was the consensus of the ABA's Special Committee. Remarks by Judge
Laughlin Waters, Chairman {January 27, 1980).
84 Another assistant clerk (in effect, the "second assistant clerk") holds the
' utility warrant hearings. Nearly 4,500 hearings were scheduled in 1978
alone, although many defendants failed to show up. Still, the workload
fis s1gn1f1cant See chaptér 5 (Boston). P
85 Th1s type of "case" varely is subject to a "defense” bewng raxsed If there
' -i5.a real-defense, generally the company will repair the situation or the
matter will go to court., For all .intents. and purposes, the assistant:
.clerk's utility warrant hear1ngs simply lend credence to the gravity of:
the situation and assist the parties in ta1k1ng ‘to one another so as to,
arrive at a solution agreeable to beth. i Lt
86 The purposes of the rules, obviously, are to de11neate the bounds of auth- "
or1ty and responsibility and to put all parties on notice of what these .
‘Timitations are. These rules are meant to apply to all seven court
"departments” in the Commonwealth, a]though each department's rules .
conceivably could be different. : :
87 Esancy, supra note 67. The importance of such ru]es cannot be over -empha-
sized. :
88 Se2 supra-notes 66- 67. Serious questions arise in th1s,regard.. §g§ chapter

4" (Hampden County). . .-

‘
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(30) - Probation Violation. ' In Hampden County, the clerk-magistrate may hold =
probable cause hearings relating to the violation of parole.89 As parole
is rarely used in housing .courts studied, it :is likely that -this function would
be accomplished by the judge, instead.90 . o ' P

(31) Arraignmehts.. As at reédy mentioned,  in Baltimore9l the clerk “also is

- not heard by a Judge in that jurisdiction. It is only after an arraignment- that
the clerk-commissioner then schedules the misdemeanor (usually, a code violation

. .arraignment workload. However, this is not the situation in most other housing
courts, where the judges handle arraingments as well as any full trials.92 (In
fact, most judges insist that the arraignments themselves are a means by which

and perhaps, a guilty finding by the court.93)

dialog that may result in a settlement if that is what the parties -- usually
represented by attorneys in such instances -- care. to do. (In Boston, the
law clerk actompllshes this taSk on occasion when requested by the. Judge

(?3) "Conciliation Roles. Often the c]erk s office provides 1nformat1on to the
public which will help potential ]1t1gants solve their problems before they actu-
: ally file formal complaints. In some courts, as in Boston, some amount of the
i clerk-as-magistrate role is really a mediation effort, such & in the utility
. cut-off hearings.96 In Hampden County, the clerk-magistrate holds - special
"magistrate sessions" involving summary process (eviction) and small claims

i a commissioner. As such, the commissioner handles all arraignments, ‘which are.

ot case) before a judge for trial. In this fashion, the judge is removed from the -

they can impress on defendants the need for comp11ance pr1or to an actua] hear1ng

(32) Pre-Trial Conferences. . Another part of the Massachusetts laws' peruits T
the clerk-magistrate, under court rules, to call pre-trial conferences.94 : The.
purposes are to simplify the -issues. for trial and, oftentimes, to encéurage.

89 See generally, chapter 4, id. , : o ) SR
90 As noted elsewhere in th1s Report most code violation cases simply do
! not end with a "quilty" finding. Instead, all types of attempts are made

. to obtain compliance before, finally, even a fine is levied. Technically

/° -in Pittsburgh, a referral to the Housing Clinic may be done via putting
/. the defendant on "probation". The staff of the clinic are "probation

7+ - officers". See chapter 9 (Pittsburgh). On the contrary in Massachusetts,
referrals to the housing specialists usua]]y are done after arraignments

but before the "trials". Though similar in effect to Pittsburgh -- in

terms of using court staffs to work with the defendants -- this is not

v {Hampden County).
L3 91 See chapter 8 (Ba1t1more) S o R R
] ' 92 . The procedures are lax in many jurisdictions: the court does not bother with
L _formal arraignments (this is commented on elsewhere in this Report).
93., Many housing courts utiltize the court process to drive toward compliance.
%, The arraignments are part of this approach and are a compliance tactic
L more than a prelude to criminal enforcement. This still could be accom-
plished by a clerk-magistrate or a commissioner, of course, rather than a
judge if the process is to require two separate hearing dates: an
arraignment and then- a later trial. (Other courts comblne th1s 1nto a
one-step process. )}
94 Thls function is most appropriate in civil trlals and not in s1mple sumnary
' proceed1ngs where no counterclaims are 1nvolved and where exped1t10usness
_ is. key. | | Lo
95 See chapter 5 (Boston) : (O _g o
96 See discussion in text, supra item #28; supra note 85. .
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cases.97 These latter types -of cases present sens1t1ve and spec1a1 1ssues; y
however, which are discussed’ Iater 1n this sect1on . o b

(34) Hear1ng Examiner. The c]erk mag1strate could- serve as a type of hear1ng ;
examiner in default cases.98 In the event it is determined that the case is L
not a default -- because the defendant appears and contests the action -- the . £
.clerk (acting like a hearing examiner) should immediately refer the case to the S B
. judge of that couri. This method would reduce a significant amount of the burden -
“on the judge( ) and has much to commend it.99 The closest fara1le1 to this
approach is the one used 1n the housing court of Hampden County. '

I

THEROLE. OF CLERK;IS CRUCIAL TO HOUSING COURT.OPERATfONS; SAFEGUAﬁDS'AND SPECIAL
PROCEDURES SHOULD BE TAKEN REGARDING THE QUALIFICATIONS, . SPECIAL TRAINING, AND
EXERCISE. OF . ADMINISTRATIVE RESPONSIBILITIES AND HEARINGS RELATED = AUTHORITY:

" The ro]e of c]erk of the court can involve many‘ types of 'respons1b111t1es,
both administrative and quasi-judicial, as discussed in the preceeding text of.
this section. The broad range of tasks that the court expects the. clerk to
- perform calls for special precautions and qu1de11nes, particularly if the housing
court clerk's authority involves a major departure from the clerks' JObS in-other
parts of the 1oca1 court system o

(1} - To a 1arge degree, many of the “persona]“ qualificationslOl for a clerk

- parallel those for the housing specialists and to some extent, the judges them= .
selves: sensitivity, interest in housing issues, a high level of personal and
professional integrity, and good interpersonal skills.
(2) Professional qualifications include (in the first instance, as to the role
of court "administrator"), expertise and facility in the application of court
management principles. He or she also should be knowledgable about iocal govern-

mental agencieslO2 as well as other housing probléms, needs, and programs in e
i the community. The clerk also should have a clear and accurate grasp of applic- : I
: ableé procedures and rules relating to housing cases.; This should -include a gen- i
i era] fan1?1ar1ty with housing law in that Jur1sd1ctlon and state. . ' i
{ . H

2. (3) ,The training needs of the clerk will differ, dependlng on the precise nature
i of the position in that housing court. For examp]e :if the clerk (or assistant
clerk) isvtovserve in quasi-judicial roles, he or she 'inay be-an attorney or have

L 97 See chapter 4 (Hampden County). : ‘ : »

' 98 “The Hennepin County courts ut1l1ze hearing exam1ners in landlord-tenant <

§ cases. See chapter 13. See generally an earlier section of this chap- v

B ter, titTed "Judges and Quasi-Judicial Officers".

199 " The problem on the other hand, is that med1atlon should not be mixed 3
L with this quasi-judicial funct fon; this is discussed in the text, infra. s
100 ‘See chapter. 4 (Hampden County). However reference *should be made to the o
% method used in Hennepin County “See- supra note 98. L S

© 101 These considerations are discussed at the beginming of this chapter titled :

Yy "Organizational Considerations for Court Systems in the Adm1n1strat1on of

= ~~ Housing Justice"

e 102  Such agencies include those hand11ng code enforcement the city's 1ega1

! ' affairs (corporation counsel and prosecutors), we]fare, housing autho-

i . rities and public housing programs, and so forth In addition, there

& “should be a good working knowledge of landlord and tenant groups .

oy _ _ ne1qhborhood organ1zat1ons 1ega1 aid, and other private sector associa- .

£ N ‘tions. : : ' .
L 'q*. L -2.39- i
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at least some legal training.103 In other 1nstances, it may be quite satis-
factory to specially tra1n a layperson prior to having him or her assume these
quasi-judicial functions. 104 Similarly, for -the assistant clerks, pro se clerks,

and paralegals who come into regular contact with the public, both ' paralegal and
in-service training should be designed. In any event, all such personnel should
be regularly scheduled for refresher. "courses".. - : -

(4) The clerk should be evaluated in part on his or her initiative in improving

the operations of the court.l05 Proposals for improvements should be discussed
regularly with the chief Juﬂ?e of the hous1ng court and, perhaps with. the

: c1t1zens advisory commission.

(5) The clerk should be charged with at 1east four non-administrative tasks:

“(a) preparing staff training materials and seminars on a reqular basis:107 (b)

maintaining complete and accessible records systems, from case files to data

“and from records - management improvements to the circulation of compi]ations
of recent case decisions;108 (c) assisting with -ipdating of benchbooks;109
and, (dl improving court forms, information, and other assistance for use by the.

(6) _Subjéctfto the pretection, if any, the clerk has under a merit system, he

103 The head clerks in. Boston and Hartford (at the time the cities' court
systems were studied) had this type of background. 1In Boston, the
.assistant clerk also was an attorney: he handled several quas1-3ud‘c1a1
duties. Legal backgrounds, however, are unusual.

104 A number of--clerks without legal backgrounds nonetheless have developed
expertise in their fields through constant exposure over time to housing
cases. These qualified individuals- in. the cities. studied probably only
require some additional in-service tra1n1ng (as do most lawyers) in order
to sharpen their sk1lls and to stay abreast of new case law and statutory
.developments.

105 \Where the housing court sees frequent rotation of Judges the clerk may be
the one relatively permanent feature at the court. Procedures for eva-
luation should stress the clerk's responsibility to improve on the op-

- erations and maragement of that court, with oversight by the chlef ad-
ministrative judge and advice from the CAC, infra note 106, ,

106 See a later section of this chapter, titled "Mechanisms (such as a CAC) for

Commun1ty Participation". In fact, the clerk may serve as the liaison be-
. tween the court and: the CAC, in 11eu of the .judge (for reasons exp1a1ned
~ in the referenced section, id. ).

107 For the work of the clerk in the New:Yaork C1ty housing - c0urts, see chapter

6. This also was the approach of the judge in -the Hartford housing . -

court as it began its operations. iInterview with Judge Arthur L. Spada,
Housing Session - Superior Court of Hartford/New Br1ta1n Jud1c1a1 Dis~.
trict, in Hartford (July 17, 1978). %
108 1Id.. Unfortunate]y, -many courts do not prepare such - romp1lat10ns of ca
© " decisions for other judges (who may rotate in) to use later. Slm1]ar1y,:

.the analysis of court data for management purposes appears often to be at. -

- a crude or nonexistent level; this is discussed elsewhere in this Report.
109 Without benchbooks,. .other Judges rotating into the court may be significant-:
1y hampered, particularly where the rotation is for six months or less.
110 See Winer, supra note 10; Rogers, supra note 49: chapter 4 (Hampden County);
chapter T3 (Hennepin County) Tt also may be possible to use some of the
city's community development block grant funds (from tne U.S. Department

of HUD) to develop- these materials. Comments by Kathleen Connell, na- -

tional advisor. .
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or she should be responsiblelll to the chief administrative judge in that juris-
diction as well as to appropriate orders of the Jjudge of the housing court.112

,Generally, the administrative authority in the court should remain in the hands
;'of the judge of the housing;ﬁourt,113' Any statutory provisions or  ambiguities
* to the contrary -- such as an "indeperdent" clerk's office appointment -- ;should

be avoided when creating a new housing court. (The -clerk should, -however, have

the right to "appeal" any administrative decisions to the chief administrative -

“judge of- that jurisdiction should he or she feel that:the‘functioning'of the

court is severely hampered by adverse decisions by the then-current judge.114

- He or she also should be able to request transfer, if that is the "only solu-

tion".) A

“(7)  The exercise of quasi-judicial authdrity’(the clerk in the role of magi-

strate or commissioner, pursuant. to statute) generally should not be'. combined
with mediation or conciliation work by the same person. In those situations

- where this 1is done, special safeguards are required. As a general rule, these.
two functions should be segregated, ‘although there are exceptions. (As this set

of issues is central to the role of clerk-as-quasi-judicial officer, it consti-
tutes the remainder of the discussion in this subsection.) Lo

As ‘already explained, there are at Teast twenty-five basic administrative and
management duties of the clerk and nine types of quasi-judicial functions that
can be performed.115 In both types of roles, administrative and quasi-judi-
cial, the clerk frequently is involved in "dispute resolution". The issue is not
whether this task of dispute resolution is appropriate for the clerk's office;
clearly, it is.116 . - A

Rather, problems can arise when a quasi-judicial officer also engage§ in media-
tion or conciliation activities while sitting as the formal "adjudicatory" offi-
cer. of the housing court.117 (This has been discussed, in part, in a previous

111 It was the consensus of the ABA's Special Committee that the clerk of the

housing court should not be independently elected or appointed, due to .

;o the sensitive nature of the clerk's duties and the need for clear ac-
-/ countability. Comments by Judge Laughlin Waters, Chairman (January 26,

;7 - 1980). For an-approach contra, see chapter 5 (Boston); chapter 4 (Hamp- -

/. den County). _

112 Note that the housing court judge is subordinate to the chief adminigtfative‘

judge. See generally an earlier section of this chapter, titled "Judges

and Quasi-Judicial Officers",

2 113  This type of question became the subject of a 1979 dispute in the‘Boston

housing court. - It was complicated by’ apparent ambiguities between tra-

ditional practices, pre-existing statutory provisions, and new amend-

ments engrafted on to the state laws in 1978. See chapter 5 (Boston).

31114 _The administrative appeals mechanism must  function expeditiously and tho-

roughly te deliver-firm resolution so that the problems do not disrupt
the functioning of the court. This process was dysfunctional in -the
Ve situation cited: id.. o . .

115 These are listed as items #1-34 in this section of the chapter. .
116 Dispute resolution involves, for example, assistance to pro .se litigants and
" others; mediation ot disputes preparation and distribution of informative
brochures relating to housing disputes; and, simplification and innova-
tion in the use of ntherwise "standard" court forms. It also carries over
into.referrals to the housing specialists. to other governmental agen-
_.cies, and to nonjudicial dispute resolution programs in that locale.
117 As previously discussed in this section of the chapter, these functions may
be accomplished as "cTerk-magistrate", as "commissioner", or as {cont.)
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" section of ‘this chapter, in respect to judges.118) An'inquiryfintd_this apparent
7 dilenma should include the following issues.. e oo R o

(a)A, There 1is ‘the question of whether or not the clerk should be performing

clothed with the authority to do this work.119) |

‘
i

quasi-judicial functions. (It also is conceivable that other court peréonnel are

b(b) It is necessary to identify the types of cases in whichlthe_exercfse of this-

quasi-judicial. authority is desirable and helpful to the court and. to litigants.

(c) Situations should be identified whith'could’%end_to‘giVe-to potential prob-
blems (others might notl20). The idea is to-identify where conflicts between the

roles of "mediator" ahdf"quaCi-judicial officer" could result, and then either to.
- install safeguards in the system or to separate the mediation and quasi-judicial

roles altogether.

Cértajﬁ types of cases probably will not raise:any conflict issues. ‘Postpone-
‘ments -and’ continuances, agreed to by the litigants present no real problems

(unless there appears to be some pattern of gquestionable practices by the .clerk,

or abuses by litigantsl2l),

This -is not, however, to say that all quasi-judicial sessions that result in
“continuances". are acceptable; in fact,’ they may not be. For example, a clerk-

" magistrate might seek to "hear" a summary process case, attempt to mediate the
situation personally, and then “"continue" the case until such"time as the parties
perform or fail in their settlement. This type of situation is not an acceptable
practice, since it mixes quasi-judicial and mediation roles. Such cases should
be heard by a full judicial officer: the judge. A mediator (such as a housing
specialist) may try to accomplish settlement before the case ‘actually is heard.
A quasi-judicial officer's role should be limited (for example, handling the de-
faults where the defendant does not appear or raises no defense at all).

. i
A narrow exception to the rule that mediation and guasi-judicial roles should not

-be mixed, is in utility shut-off hearings.122 In these situations, it is accep-

~table for the quasi-judicial officer to mediate while "hearing" the warrant re-
"~ quest. The reason for this is straightforward: rarel¥ is there a true "defense"
available to the defendant,123 . For all practical purposes, the case is not

. . delegated under other statutory authority or rules of the court.

118 See generally an earlier section of this chapter, title "Judges and Quasi-
- . - T Jjudicial OfficersY.. o o S S

119 - See id.. For example, a “hearing examiner" =-- totally separate from the
‘ - " clerk's-office. -- may perform these quasi-judicial functions. This is
: done in Hennepin County. See chapter 13. | S :

120 A1l situations are potentially subject to abuse, even when carefully limit-

ed by rules of the court. However, some mixes of authority are more -

‘1ikely to g¢ive rise to problems than are others. - o
121 A hypothétical situation best illustrates this possibility.  Unscrupulous
~Tlandlord-companies might regularly misrepresent to unknowledgable tenants
| . what will happen when they go to court, or might give them an erroneous
A statement of ‘their rights. Such tenants might agree to "settle", (waiv-
L ing their legitimate defenses, if any) with the landlord simply obtaining
‘ ascontinuance and then 1ater~obtainjng a default judgment if they fail to
L+ pay. o . : : : o .
122, This was discussed as item #28 in this ‘'section of. the chapter.,

\& : 123‘;224.’ Frequently, the issue is nonpayment without legal cause. If any legal

error -or mistake surfaces at “the hearing, -the clerk-magistrate is (cont.)
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"contested"; nor are the issues of law complex: nor are. the Titigants likely to
be imhalanced in their knowledge of their rights and duties; nor are mediated
settlements likely to disadvantage either party.. All of the above reasons. are - /
-critically important to why a "mixture" of mediation and adjudication is accept-
able in this type of case.i24 R = S ~

This type of situation does not prevail in most “disposses" (eviction) actions. " :
It may well be that the parties are unequal in their knowledge of rights under - !
the law; the issues of law are somewhat complex;125 and there may be very real
“defenses" that the defendant wishes to voice, but is unable to articulate well.
~In these situations, one might think that mediation by the clerk-magistrate
would be appropriate and helpful to both parties. .However, it is not appropriate
for reasons explained -below, and there are other personnel within the court who
'should accomplish this function of mediation instead.l26 - '

A clerk-magistrate could hear defaults in eviction cases. If ‘it is apparent -
that the defendant has any type of defense, the case ought to be immediately
 transferred to a judge.l? If it is clear. that the parties want to "settle"
but need to talk over the dispute, the clerk-magistrate should not switch into -.
the role of mediator. Instead, the housing specialist or trained mediator should: :
take the case over, handle the mediation, and bring the settlement agreement to :
the judge for approval.l28 (If the mediation fails, the case should be heard
by the judge the same day if the parties so desire.) The clerk-magistrate °
thereby avoids any mixing of.the roles of adjudication and mediation. " S

Tikely to continue the hearing or dismiss the company's request for the -
necessary-warrant to remove the meter. o } :
124 Small claims are mediated by the clerk-magistrate under Massachusetts statu- |
tory provisions. See chapter 4 (Hampden County): chapter 5 (Boston).
Whether this should be another exception to the general rule of segre- '
gating mediation from adjudication, is-an open question. If the settle-
ments subsequently are carefully reviewed by a judge, this may be accep-
table in principle, but with another caveat. ' The litigants should be
provided with a brochure prior to the hearing. This brochure should
explain the process and state the rights of the parties to.have their : 5
case heard before a judge. It should note tne limits of the clerk-magi- ' ¥
strate's authority.as a "mediator". Other precautions should be insti- = .
3 tuted as well if this practice is to be followed (this is explained in @ |
8 - the text that follows). One conceivable rationale for allowing a small
: -claims case to proceed in this mixed fashion 1is the distinction from.
summary process actions, where, the net result may be the denial of
o sheiter., - : : Yoo ' Lo
125 Warranty of habitability law(s) provide an example. o :
126 Housing specialists, volunteer mediators, or others who can supervise
mediations and are trained to do so, are discussed elsewhere in this
- Report. , oo 2 : o 1 1
127 The hearing examiner process utilized in Hennepin County follows this
type of format. See chapter 13. (However, there are no housing specia-
lists to refer disputes to for supervised settlements. The cases there-
fore myst go to the judge or else, ara settled "in the hall® in an-
unsupervised setting.) : i T : ‘ o ;
128 There 1is some advantage to letting the clerk-magistrate review these set-
tlement agreements in lieu of a judge doing so. If the rules of the
court’ so permit, and if the clerk-magistrate is highly knowledgable
and experienced, this may be a workable option." .(However, the judge in
that court ‘should periodically examine the types of settlement agreements
the clerk-magistrate is approving.) = . S : oo
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f :To the extent p0551b1e in the maJorlty of cases, 133 therefore the two roles of

; i i
R R

This two- steo process may appear cumbersome While it does'ad&ﬁan extra step, it

is-a gfod one - in- that the two different roles are kept- separate in the evuct un
cases.

There are substantial reasons for ma1nta1n1ng ‘h1s separatwon

’

(1) The maglstrate s calendar i not s]owed down, Other 11t1gants are not d1$-”"5ﬂ~‘:
-advantaged by waiting whtle the clerk mag1strate “medlate'" ; /

(2) The litigants have more time to d1scuss the s1tuatlon w1fh the hou51ng spe-
cialist and to dlscass the situation more fully., - // _ o

v

o
!

(3) . The settlement is SJperv1sed130 by an 1nd1v1dua1 who is not bound by rules
of evidence to limit his or her field of inquiry. 131 Thus, -the: partles are
able to explore what might be only one dispute within the context of a series of
problems. Thus, there can be an opportun1ty for full d1spute resolut1on (and not
restricted to the Tegal issues). o Y o

The 1ast reason perhaps is the nost te111ng Simply put,-most ltttgants.are notb

© at ease when they come to court as defendants; nor are they well informed. The
"majesty" of the courtroom setting and the rapidity with which most cases are

handled makes many unrepresented defendants uncomfortable and unable to explain
their prOblems They also tend to be timid about obJectlng to what they think

: the Judge is insisting on,

S1m11ar1y, if the clerk- maglstrate is "holdlng court" in hts or her qua51 JudIQ

- cial role, litigants may feel restricted, particularly if what they want ‘o do is

“solve" their.prcblem rather than to 1itigate it. Under these conditions, the

‘clerk- magtstrate should not be engaging in mediation.

"t may be true that only a few defendants will obJect to medlat1on by a c1erk in
a quasi-judicial role. They may not be informed. of their "right" to have their
cases heard by a judge. They are likely to acquiesce even if so informed, per-
haps believing that lt "wouldr't do any. good" to insist or a hear1ng by a judge.

Morecver, for reasons already exp]alned this more hurr1ed and narrow mediation

~(than hous1ng specialists or others m1ght accomp11sh) is not advantageous 132

;
Cs ] - “ !

. 129 :Note again that the emohas1s is on these cases for reasons exp]axned in the

text at sunra note 124. C, Y

130 If the court has no one to aCLan]]Sh settlement work (as h0u51ng special-

ists or even trained. vclunteer mediators), there is a predicament. Then,

the clerk-magistrate effectively cannot send the case to mediation, and
. the ]1t1gants must sett]e the case themselves, without assistance. This

practice is- cr1t1qued elsewhere in this Report. At the very least, the

court should equip the parties with info~mational materials in the
' event that they must do without the assistance of any mediator.

131 A hearing in court, obviously, is bound to restrict what can be discussed,
due to -~ules of ev1dence germareness, and the legal issues in controver-
“sey. 2 :

132 "Two counter- arguments are that the process is more exped1t10us than before a
mediator, in that the parties know they have to "keep to the issues";
and, that the case, now already before the "court™, might just as well be
comp1eted at that t1me without further burdentng other court staff to act
as mediators.;

“133."Certa1n exceptlons ‘such as small c]a1ms or. ut1]1ty warrant heatlnes may be

acceptable. See generally supra’ note 124,

'!
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-set forth as 34 functions earlier
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mediator and adjudicator ought to be segregate¢.134

This"fhen' Teads to the next. section of ihis“reboft 't deals w1th "The Hou51ng
Specialists and Parallel Special. Functlons in the Courts

Conc1u51on

The role of clerk of the housing court is a vérv importént one, as the text of

The traditional and new roles of the clerk --
in this section -- should be considered at
great length. = The cities studies for this Report (chapters 3-15) provide many
specifics for the principles alreacy discussed. Innovation and experimentation
are to be encouraged, as long- as system safeguards and review or oversight

this Report repeatedly_1nd1cates.

~mechanisms -are built into the process to allow for later adJustments and- change
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134 See also the. ana]vs1s and d1scuss1on in an earlier. sectlon of th1s chapter
tltled "Judg S ard Qua51 Judicial Offlcers :
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HOUSING SPECIALISTS & PARALLEL SPEGIAL FUNGTIONS /

2
}/

IN DESIGNING A HOUSING COURT, CONSIDERATION CAN BE GIVEN TO A UNIQUE FUNCTION:

THE HOUSING SPECIALISTS' COMPONENT. THERE ARE SEVERAL ALTERNATIVES FOR: ESTAB-
LISHING THE STAFFING OF HOUSING SPECIALISTS OR PARALLEL SPECIAL FUNCTIONALSTS.

Housing specialists, estabiished in several of the specialized courts/ studied
for this Report, can be one of the most important ingredients for the function-
ing of a locality's housing court. ‘It is appropriate first, therefore, to re-
view the range of the specialists' formal relationships with the .court as well.
as the personnel charactertics of these officials.] T ' ) :

(1) The first, and "classic", type ofvhouéing speciajist'is, for all intents and.
purposes, a direct employee of the specialized court for which he or she nerforms
work. The specialists are responsible to, and report to, thgijhdge of that court.

In all likelihood, the specialists have been personally interviewed and selected
. by the judge (or former judge) of that housing court. On the other hand, if the
judges are rotated frequently, these interviewing and selection responsibiiities

~ may be vested in the chief administratsive judge of that jurisdiction. A

There are many possible variaticns on the above approathes. The housiﬁg'special—
. ists may be hired under a general merit system se]ection'frocess; or, they may
i serve simply at the discretion of the appointing authority. S :

: The actual, formal éppointments to these positions may be done by various bubiic
i authorities. (Strictly “political" appointments outside of the court system are
: not favored.4) But the core concept is the reporting relationship to the judge.

Specialists' salaries may be paid: out of the specialized court's own personnel
budget; out of the overall court system budget; or, out of othervandg available
to the court administration system. : : : P

<.

A number of scenarios may apply to the process of “new-hires". The Jjudge respon-
: sible for selecting the specialists may ask a citizens advisory commission to in--
i terview anc comment-on a short list, or even, to screen the initial applications.:
i He or she may wish this type of advisory input, or may want avoid it altogether. .
. Still other types of non-binding “"clearances" may be built into the system, for-
i ' mally or informally. The key: concept, however, is accountability to the court.

1 In a Tater part of this section, the duties and responsibilities of these spe- v
: cialists are reviewed. : - o . ' Lo , :
12 It is probable, in any event, that the chief administrative Judge will exer=
Lo - --cise some discretion for review and approval in these matters. . _
3 There may or may not be any civil service system-type protections regarding
; terminations  or discipline of employees. Usually, appeals would be made
to the chief administrative judge; short of that, the only protection may
: be to seek a remedy througn litigation in the general jurisdiction courts.
‘4 :This type of basis for appointment might interfere with desired levels of ac-
countability preferred by most judges. On the other hand, it could be ar-
gued that a political appointment and consequent independence might reduce e
internal pressures on housing specialists to conform tc a system as then

‘- administered by a particular judge. ‘ o 3 . .
5 In fact, a specialized: court's budget may not be easily extrapolated from the
' - .overall court system budget in that jurisdiction. See a later section of
this chapter, tit]gd "Budgetary-and Cost Implications™. R
' . - ) \ -

N
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Court systems: currently using full hous ing speciéTistS;-empfdyed 5§ the housing
courtsg include: .Hartford-New Britain,b Hampden County,” Boston,B and Pitts.
“burgh, - ' S CU .

M - (2) A second type of housing specialist--actually, only a method of "acquiring"
' such a position--was used in Buffalo,10 There, a CETA position.was available to
the housing court and the person fulfilled these responsibilities for some period
of ‘time. However, when- continued use of these funds was no longer possible, the
position could not be filled and the housing specialist function was lost. The
citizens advisory commission cited this fact as one of the main defects of the
‘continued functioning of the housing court in a report to the state legislature.

L Under shortages of personnel and budget, the Héhpden'toqnfy‘housing court added
i: ' - to the two housing specialist slots that it already had. !l A court bailiff was .
P named a half-time housing specialist, and is-able to perform some of these tasks. .

'(3) The third type of “housing specialist"- has not been used frequently at all.

In fact, this arrangement probably is best used as a transition method for a new
.. housing court, until the specialists’ Tine-item can be added to a budget submis-
. sion the following year or years. e I .

. ; Here, the idea is to "borrow" an individual or several persons from an executive
B agency or.agencies of local government. For exsmple, the building or housing anc
i community development ‘department might put an .cmployee(s) on loan to the court,

; to perform the duties of a nousing specialist. : . .

Ther2 are potential disadvantages to this apiroach. (a) One is that the person
remains- an employee of his or her originating dapartment. (b) Second is that the
individual is primarily accountable to the original agency, although any assign-
ments are being made by the court. (c) Too, the individual is likely to look
more toward the career patterns and orientations, acquaintances, and policies of
Sy the agency-emplover than to the court policies, .procedures, and personnel roles.
- { % Lo - (d) The person assigned may not have all the skills and background desired of the
b i .. full-fledged housing specialists. For example, a health department inspector on.
o b . temporary assignment to the housing court may not have, or really wish to obtain,
I ‘ ‘any expertise in-landlord-tenant programs and services available in that city,

! b .
oo i . - .for use in the counselling of defeadants. (e) The court loses the possibility of
v¢_ P VoL continuity in its speciaiists' functions as, at some’ point, that particular em-

/ L - - —_—

L. 6 See chaptér 3. See generally Spada, The Hartford-New Britain Judicial Dis-
. Y. . Trict Housing Tourt, 17 URBAN L. ANN. T87 (1979) . There, the housing spe-
L Y : cialists work out of the two separate branch offices of the housing court.
‘ | 7 See chapter 4;" Croteau, Housing Specialists in the Hampden County Housing
5 Court, id. at 85. See generlly Peck, The Hampden County Housing Court: An
. v Overview, 1id. a7 65;: Winar, Pro Se Aspects of- Hampden County Housing
| ~ Court: Helping Pedple Heip Themselves, id. at /7. T
A\ 8 See chapter 5. See jererally Garrity, The Boston iousing Court: An Encourag-
S _ 4 -ing Response to Comnlex Tisues, id. at 15. S :
e © % 9 See chapter 9. The specialis's are Titled “probation officers", in line with
B L0 T T the titles. and positions for other courts in -that city, and handle only-
| i code enforcement-related cases. o . .
' 10. See chapter 7 (Buffalo); Lo Russo, The Buffalo Housing Court: A Special Court
, ~ for Special Needs, supra note 6, at 199.7 Conversation with Father Denis
E Woods, -chairman of that CAC, in New York City at a NAHRO conference's
-~ panel discussion (with Woods, the Report Editor, and Robert Gould of New -
“.York City, ‘ABA project advisor-guest) on_housing courts - (June 16, 1980).
11 See chapter 4 (Hanpden County). . o . |
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R , ployee is 11ke]y to have to return to h1s or her agency (f)-The arrangement may R
D conceivably lead to questions at a later date why, "if it works", the courl needs v
e - any additional budget approprlatlon for its own housing specialists. (g) Final- 2
1y,ecerta1n functions may not be ablé to be handled by temporary non-court per-
sonnel, under court rules or other r°qu1rem°nts of app11cab1e court system 1aws

Nonetheless, the approach is one that is better than having no housing spec1a1- _ L
T ) jsts available at all. In Indianapolis, a <pecialized court12 felt itself ham- o
BRI strung for some period of time, operating without specialists until a budget for s
VoL . same was approved.  In Syracuse which has been considering a form of a special- i
“ized court for code enforcement cases, this approach was propesed and was tenta- S
.tively agreeable to the city agency concerned’, - . It may be utilized. during the :
period that the experimental six-month project.: is carr1ed out in-that city.!

eSirsara iom St e

RS (4) The fourth type of arrangement can not real]y be characterwzed as one of a
R "housing specialist" at all: hence, the terminolcgy 'in the title of this sect10n3. R
C ' - of "The Hous1ng Specialists and ParaJ]el Special Funct1ons , . o

ThIS type of specialist is one who is ass1gned to the spec1a11zed court for the ; :
express purpose of handling his or her agency's court-related duties.” That is, = | !
these staff do not assume the mantle of housing specialists. -They are available R
at ‘'or to the court to take on certain assignments, based on the agency's percep-
‘tion of what their work should entail. There are a number of subtypes, below.

Vo ; (2) One of the agency staff may be stationed at the court itself almost all of
o ; the time. This person may be, for example, a senior inspector who is able to
N - answer questions put to him or her. by the court. However, this person-is not .
S L necessarily the prosecuting witness_in a code case; and, may or may not be lim- o
R ited to offering expert testimony. 14 Courts that use th1s System include New: A R
N P York City and Chicago.l5 j . o . by

b ooty sttt sia b oy daed

i
1

R - (b) Certain specialist inspectors may be availabie as a team on a periodic basis by
SN o as a “flying squad" to make special inspections ordered by the court. This can A
R ' occur, for example, for a building that is in court that day and there are ques- A
e e S tions as to the continued existence and severity of violations that have. been N
TN cited (or raised as a defense by a tenant) Again, New York City has implemented
- ! this method. 6 1 . -

! . . : . ) 5 N
: . . : E ]

12 The Indianapolis court is un1que1y Iabe11ed the "Env1ronmenta1 Court". . See R
3' genera]]y chapter 16 (re Indianapolis); Jester, The Ind1anapo11s Env1ron- I
l o -mental Court, supra note 6, at 209.
'§ 13 See chapter 16 (re Syracuse's report, subm1tted -as part of reporting to the
i TTABA-HUD Program fcr its “planning stipend" work). Conversations at Novem- -
o ber 1979 Syracuse meeting of local officials as well as the Report Editor,
Ll ok 14 In criminal code enforcement cases, usually the requirement is that an in- 4
s spector who has.personally examined the subject premises must be the one
to testify. If the inspector is a]ways stationed at the court, he or she
would not be the testifying inspector.” (It is possible, of course,.that
.if code violations were characterized as civil matters, personal testimony
might not have to be offered. ) In landlord-tenant cases involving only an-
interpretation of code provisions, actua] 1nspect10ns may not be requ1red
15 See chapter 6 (New York City).
16 —FT:; chapter 10 (Chicago). Other cities also use the "team 1nspect10n" ap-
“proach. However, usually they do so by scheduling it administratively, .
rather .than in response to court cases. Nearly all.courts could, under . o
arrangements with the agencies, do this (such as for hotels and other pub— HE
- "1ic occupancies requiring use of an 1nspectlon team of spec1allsts)

t
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H
H
1
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(c) Agency staff.may be assigned most of the time at the court, to counsel .the

tenant-defendants in landlord-tenant cases after an ‘eviction has been ordered..
In effect, their purpose is to make immediately available special social or other -

. ;services in that city, so as to help mitigate the impacts of the. Judgment on the

-t defendant. The Rent Court in Baltimore uses this approach in 1ts»"emergency o
“eviction center“"7 The hou51ng court (for code enforcement cases) 1n Chlcago

" alse has such couﬂselltng services ‘in the courthoufe buxldlng

(d) There may be other at-court services provided by agency off1c1a]s or by prl-
vate organ1zat1ons Examples include: mediation may be handled by bar association
volunteers, as in Los Angeles: .19 attorneys or law students may be available to-

assist defendants who' cannot afford legal representation?0 or, this may be ac-
.complished, as it is in many cities, by outside legal services offices; there
also are organ1zat1ons that offer nonJud1c1a1 dlspute reso]utlon services. 21

(5) Finally, some courts have chosen not to use hou51ng spec1a11cts Some have'

made this a conscious choice, rather than as a result of budgetary pressures. - As
an example, New York City's housing court administration has stated that it feels

the current relationships with the code enforcement agencies fulfill whatever re-.-

quirements it would otherwise have for housing specialists.22 Ch1cago s housing
court (code enforcement only) feels that it has no need for any housing special-

ists.’ It finds that it can rely on the inspectors that regu]ar]y appear in that -

court, to accomplish whatever tasks are needed.?23 _ Drotoy b

In thlS genera] refrain--that 1is, of special functionalists who-deai with the
court (a]though not at all relevant to houSIng specialists' tasks)--there are
two other major types ) o S

(a) The first involves the use, within the agencies themselves, of sbecialists

who handle all of ‘that agency's cases in the specialized court. In effect, these
persons are the 1itigation-preparation and prosecuting team in code enforcement

177 See chapter 8. (Ba]tlmore) This eviction counselling takes place atter Jjudg-

" ments by the court. There are no housing specialists in either the Rent

Court (evictions) or the hous1ng Court {code enforcement) both courts are

presided over by the same judge. \

18' See chapter 10 (Chicago). See genera]]y Rothstein, The Ch1cago Exper1ence,‘f'"

;17 URBAN L. ANN. 133 (1979); Fusco, Collins & Blrnbaum Chicago's Eviction
c Court: A Tenant's Court of No Resort, id. at 93: K]eln The Pol1t1cs of
Housing Dispute Resolution, id. at 353 N '

v

éf19 See chanter 1T {Los Angeles): Epstein, The Los Angeles Landlord- Tenant Court, ‘

i -~ id. at 161. Los Angeles does not have any housing specialists.
120 Seé chapter 12 (Detroit). See generally Reed, Detroit Code Enforcement and

the Housing Court Debate, "id.  at 275 iwh1ch argues against estabTishment - -
- of a specialized housing court; another that explains a similar point of

view is Rogers, An Alternative to a Housing Court, id. at 177).

- THE COURTS: ALTERNATIVES FOR NONJUDICIAL DISPUTE RESOLUTION (R. Scott ed.)
V' (1979)(published in preliminary version by the ABA). See generally McGil-
E lis, Ne1qhborhood Justice Centers and the Mediation of Housing-Related
Dvsputes supra note 18, at 245; Warman, Mountain View Rental Holsing Med-
ation: A Grass Roots Program, id. at 271A Ebel, Landlord-Tenant Mediation
Project in Colorado, 1d. at 27§~_Foge1 The San Jose Housing Service Cen-

é}" See chapter 18 (nonjudicial dispute resolution); HOUSING JUSTICE: OUTSIDE OF"

ter, id. at 287: Klein, supra note 18 See chapter ]4ATPh11ade1ph1af -

22 See geneF_T7y chapter 6 (New York City).

23 TConversation between the Report Editor ‘and Judge vahard Jorzak of Ch1cago L

ABA prOJect advisor- gues’r (March 13, 1979) s /
j S -2.50-
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cases. The team may 1nc1ude a chtef compllance offlcer (a sen1or agency 1nspec—e
tor) who reviews: the cases, does. a final pre-trial inspection, and provides the -
Atestlmony in court. The team also includes an attorney who 1n Pittsburgh'524.

case, is housed wlthwn that agency ‘

The other type of personne] may be found in the office of the corporat1on coun-
sel, city attorney, or state's attorney Most cities do not assign any one at-
torney “permanently" to this job.25 .Others have highly specialized attorneys,

‘as in Chicago26 - and Los Angeles:27 Hartford-New Brltaln 8 has the .attorney
?with an office at the court itself. : :

- HOUSING SPECIALISTS CAN SERVE A NUMBER OF VARIED AND IMPORTANT FUNCTIONS THEY

.- SERVE THE JUDGE OF THE COURT, THE MEETING OF THE RESPONSIBILITIES OF THE COURT,

- .~ AND THE MEMBERS OF THE PUBLIC THAT APPEAR, OR MIGHT APPEAR IN MANY DIFFEREHT
TYPE° OF HOUSIVG RELATED CASES. - '

Most of the functlons of the housing spec1alrsts are def1ned by the type of spe-
cialized court in which they -serve. The broadest range of activities occurs in

a comprehen51ve housing court, which has jurisdiction over many types of housing-

related cases: 1landlord-tenant, code enforcement, small claims, and civil ac-

“tions. (Their respons1b111t1es are reviewed 1ater in this subsection.)

“In specialized courtq with only code -enforcement Jur1sd1ct1on or thh only sum-’

mary process (ev1ct1on) jurisdiction, their respon51b1]1t1es cover a more narrow
range. The question is, can these courts use other personne] instead of .housing
specialists? The answer is a qualified yes, as indicated in the previous subsec-
tion that ndlcates the various types of housvng spec1allsts and parallel spec1a1
functlonalmsts ' : :

1
P

The yes answer is somehWhét quelified because there ‘are limitations inherent in

the accountability, duties and assignments, experience and expertise, and profes-
sioral interests of these substitutes for housing specialists. A more definitive

et SR

‘ 24 Th1s approach has much to recommend it. . Conversations between the Report Ed-

. itor and Judge ‘Alan Penkower, ABA project national advisor; and, attorney

Robert Borgoyn, ‘ABA project adv1sor -guest. In this case, it is done with-

in the Health Department of Allegheny County. See chapter 9 (P1ttsburgh)
Penkower, The Housing Court of Pittsburgh, supra note 18, at 141,

'ﬁ 25 This may not prove to present any problems in some cities where the number
; of prosecutions are low. In others, the svtuat1on has caused -some .diffi- .
culties. See chapter 16 (re Miami's report, submitted as part of the tco.

s the ABA-HUD P Program for its “planning stipend" work). Conversations at
N Miani meetings of local officials and the Report Editor (April of 1980).
26 See chapter 10 (Chicago). Conversations (1980) between office of corporation
x " counsel attorneys, the Report Editor, and Judges Jdohn Sulewski and Richard
"\ "Jorzak, ABA project advisor-guests. This is a large staff, with as many
: as two attorneys assigned to each of the five courtrooms hand]1ng the code
% -related cases in the housing court.

27 See generally chapter ‘11 {Los Angeles).- Conversations between the Report Fd-
~Ttor and city attorney's staff, about the creation of a unit of attorneys

% in that office as-of late 1980. ' :

A

;3128 See chapter 3 (lartford-New Britain); Spada supra note 6. The full-time

" position was tater changed to a half-time position, but the attorney actu-

~ally has offices in the housing court's own building. 1980 conversations

between the Report Editor and court stoff including attorney Raymond Wei-
C za]ws, ABA progect advisor- guest : : ' T - "

-2 51—

5
i
3
g
3

g

“ueTe b

SR TN

i
H
4 -

R T o A Ty RS S T : = =
a A - o e .

~:,/ :







o0 L
e e e s - .

- answer is not poss1b1e

:';-

since 1t appears that many courts feel the can do with- .
.out’” housing specialists -per ‘se. Others feel quite the opposite, 9_and be]ieveVW"
that the full-fledged housing spec1a11sts are essentva] o

The funct1ons of these - specialists 9n a comprehens1ve hous1ng c0urt30 are many .
They are reviewed briefly, below, Additional 1nformat10nr1s found in the various

study city chapters that follow 3]

(1) They can serve as 1nvestwgators for the judge, act1ng -as the eyes and ears of

the court.

“In contested landlord-tenant cases, or even code enforcement cases,32
- the judge can request the specialist to-make a "view" for the court (as for the‘

existence of putative code violations). A report :is then filed or given in open

court,

th1s report

In this functlon ‘the hous1ng specialist is acttng as ‘a resource to the court. He'ff i

. This may be done during a continuance of the case. .In rare: instances, it
" may be accompllshed in a.matter of hours, while the hear1ng 1s recessed pend1ngr

or she. on]y 1nd1rect1y is a resource to the litigants. -Sometimes, the fact that

the court. intends. to schedule such a view, leads to chapges oy the,litigantS'of@;

the1r test1mony and the case then proceeds

(2) Some courts ‘use’ “the hous1ng spec1a11sts as ‘a "referra]" source in the code; %
“The specialists then work with the deicndants during the};"

period of the contlnuance in the case. This is: particularly helpful when-it is
evident to the court that the defendant. simply has not. understood the chargesv

enforcement ;cases.33 -

and. the nature of the cass brought against him or her,

Some courts continue the vast maJorwtv of the code en.orcement cases. 35 They are

29

30

31

33

34

35

The hOUSlug courts with hous1rq spec1allsts 1nc1ude those infra note 30, and
some courts lacking such spec1a11sts argue strenuously that they are key.

See generally chapter 7 (Buffalo): chapter 16 {re Indianapolis).
See chapter 3 (H itaj

ists. . See Cohen,

artford-Mew Britain): chapter 4 (Hampden County); chapter 5
(Boston). One comprehensivea hous1ng court does not have hous1ng special-

.note 18, at 27.

needed, due to the use of -other ancillary personnei. Conversations be- .
tween Report Editor and Judge Francis Smith, ABA program national advi- .

sor. .- But see,

See chapters 3-1

5.

The New York City Housing Court: An Evaluation, supra

Soﬁ of "the judges note that such specialists are not

Some judges use the spec1a11sts on occasion, to spotcheck for code %nsoec-

tion system abuses in code cases. - Others indicate that they do not want _

to use housing spéc1a11st< for this stated purpose, because it gives the
administrative agencies the impréssion that the inspectors are not com-

pletely “trus
these cases,

tedll
they

While they will not schedule any -independent views in _:

may have the specialists work with defendants during the

contlnuances of the cases. Gther courts may “ave the original building in-
spector, the housing specialist, and the litigants or defendant meet at

the subject premises during the continuance period. (Convercat1ons in

confidence, with various judges and the Report Editor (1979-80).

This evea may be done at the arvaignment, rather than formal hearing, stage
See jenerally chapter 5 (Boston).

An example is an elderly defendart who owns the building; or, a tenant who is

obviously unable to comprehend the nature of a tenant house-keeping viola- .

tion against him or her, perhaps because of 111ness of. menta] 1nf1rm*’1es

See generally id..

.

Goodmen, Hous1ng Court The new York Tenant Experience,
supra note’ 18, at 57. . :
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in the habit of referr1ng the cases, in the f1rst 1nstance to the h0us1ng spe-~

" cialists, and expect them to try to work for compliance w1th ‘the defendants. (As
discussed later in- this Report,36 this follows on the heels of all of the ef- -
. forts of the administrative agencies to obtain compliance prior to filing a court.
‘case. ) These over-abundant referrals3’ can. greatly overload the spec1a1]sts,
;and can tend to delay or protract the enforcement process even further '

In the referral process, the hou51ng spec1a11st works with the defendant to help .
- achieve compliance. The specialist can explain: (a) what needs ‘to be dcne to
: correct the violations; "(b) the availability, if any, of financial assistance at
. low interest rates or under special city programs; and, (c).any technicalities of’
- obtaining bids for repairs. Moreover, the specialist can: (d) do an inspection
- .when the defendant says the repairs have been made on any or all of the vicla--
tions: (e) make reports to the court on the defendant's progress, and, (f) if.

necessary, see to it that other clty agenc1es follow: up on the case or lend some

a assistance to the defendant.

(3) Also.in code enforcement cases, the spec1allsts may act as "probatxon off1-u
cers".38 The difference here, is that the defendant has been judged “guilty" 'in

a code V101ut10n case. He or she may be placed on probation as part of the dis-

pos1tlon in the .case. 39 Many - of the same. services as noted above, are rendered'”

by the spec1a11st

"ls

(4) In ‘Yandlord- tenant cases, the hous1ng spec1a115ts may act as med1ators for

. purposes of superv151ng settlement discussions between the litigants. " This may
_ be done prior to the calendar call of the cases in court that day. L .

. It also may occur after the hearing has begun, if it is obvious to the judge that

this is the best course to take.?1” As noted later in this chapter,32 a preferred
practice may be to have the litigants reduce any settlement to writing, with the

help of the housing specialist. It then can be reviewed by the judge, correc--

tions made if this is necessary, and the agreement entered in the court record

- or as part of a conditional judgment.

%e In 1imited instances; the judge may continue the case for seuerai dafg rather

36 :See a later section of this chapter, titled "General and Remaining Issues".
TN A number of issues are raised about courts' code enforcement procedures.
E 37 ane court often announces at an arraignment that the case is "HSD", meaning

oS B ey

N

. that it has been referred to the housing specialists department. -If other
courts were to do so, it would be helpful for the judge to hriefly explain
" what this means to the defendant. The explanation need not be lengthy, if

the court gives the defendant a sheet of information as to how the process.

~ with the housing -specialists works. In addition; either a housing spe- o

cialist "or -an assistant clerk or bailiff -shuuld be immediately -available
to the defendant while he or she s, stlll 1n the courtroom to asswst if
H any confusion remains. P
38 This is their title in Pittsburgh's housing court See chapter 8 Penkower
supra note 24; sources supra note 7.
39 * Ancther- part of the disposition may be to levy a fine, suspended in who]e or

in part, pending compliance. See generally chapter 9 (Pittsburgh and Al-

Tegheny County): infra note 42.

40 This is done in Hartford-New Britain. See chapter 3. ‘ .
41 Some cases may become complex and, perhaps, highly emotional. To seek a sat-’

factory resolution, the case may be continued for an hour, pendlng discus-
‘sions with the houswng spec1a11sts o T i { . S
42 See supra note 36, | : o S b

i
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" thari finish the hearing on the date it was first called. The problem is that
this may tend to disadvantage the plaintiff in what is supposed to be a summary
- process case. - : g R :

{d)

(5) Also in landlord-tenant cases, the housing specialists may be used at the
post-judgment stage.43 - Here, assistarice is given to the litigants in a fashion

. similar to that described previously:44 in eviction prevention counselling. It

! may be possible, for example, ‘to avert an actual physical eviction by counselling
f the defendant-tenant as to special arrangements with his or her employer, or via
emergency welfare assistance. Relocation assistance also may come into play.

- {6) Many of the summary process cases mave very quickly in most courts.45 After
- @ judgment has been rendered, the parties may be ‘confused. The housing special-
- ists, at least over time, may be able to develop services- that help dispel much

of this confusion. In this respect, they are innovators of procedures and infor-

mation for the specialized court,

For- example, the specialists could develop information forms for litigants. The.
i .~ material could help both tenant46 end landlord.4/ (This also would apply in the
code enforcement -area%8 and in small claims cases.49) In all regards, they would
- . be working closely with the clerk of the court or the housing court administra-
", tor®0 as well as with the judge. cen : : : :

(5) Housing ‘specialists may serve to counsel ‘potential litigants even before
they file court papers. (There is some debate about this function, and whether or
not these specialists would be offering "legal advice".51) This task can be an

43 This is. particularly necessary if the court does not have such services made
available to it from other quarters: administrative agencies or volun-
teers serving at the courthouse. i
. 44 See text at supra note 17. T
‘45 See some typical criticisms in Fusco, supra note 18; Goodman, supra note 30.
‘ 46 Such a pre-printed form would have a few blanks filled in immediately by the
i . ‘assistant clerk, and then handed to the defendant before he or she left
’ ‘ :the courtrcom. The form could explain what the judgment "means" and on
what days it is “"effective" (x days to move or to pey; x date the sheriff
may forcibly remove belongings, etc.). Secondly, the form could exnlain
IS what assistance is available, from.housing specialists to other city or
\ + court-related personnel. (Thirdly, some persons would argue that informa-
: : “tion should be provided as to motions to set'aside Jjudgments or the right
: to appeal, as 'well as the phone numbers for legal assistance offices.)
47 - Not all plaintiffs are sophisticated in handling summary process matters. . i
: Again,. it is conceivable that pre-printed information could be handed toa 3
N “plaintiff. It would explain the next steps in an eviction case, such as ]
S - how to. file for the necessary writs, the time periods .and costs, and other
S . -~ matters unknown to most unrepresented plaintiffs. - ' o '
\ 48 Information would describe the import of the decision in a code enforcement,
e ~including the role of the housing specialists, the date of the next court
A hearing, and the repercussions for failing to comply with a ceurt order,
49 For parallel reccmmendations in the area of small claims cases, see chapter
- 17 of this Report. N T
50, 5ee generally anearlier section of this chapter, titled "The Clerk's Office:
Coen i % Staffing and Opérations". - : : PR o : -
-4 . % 51 “Conversations between housing specialists in several courts, and the Report - L]
e N . Editor (1979). In Hartford-New Britain, the clerk (who is an attorney) T
- k " helps obviate such formalistic doubts about the roles of the ‘specialists.
‘Sex generally chapter 3. ’ o o o _
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Judge of the specialized court.52_

an extremely valuable one, of real service to the public. However,‘the process
should have safeguards installed, and it should be periodically monitored by the

In many respects, this function is akin to that of .the pro se clerks, described

earlier in this chapter.33 The comprehensive housing court making the most use
of specialists in this fashion, is Boston.54 There, they even-ian hotlines, in
addition to handling.a large number of "walk-ins® whom they counsel.- The spe-
cialists in the code enforcement court in Pittsburgh also perform a significant

-amount of this type of work, in what has grown to be known as the pre-iitigation

caseload.55

(6) * The housing specialists also-can provide one of the public out-reach arms56
of the court. - They may speak to community groups, participaté,ﬁn neighborhood
sessions,%7 and meet with the citizens advisory commission.2 . S i
(7) - Other duties may be undertaken by the specialists, including: {a) the shar-.
ing, with the clerk, of responsibilities regarding follow-up on cases referred.
to other agencies: (b) occasionally, performing service of process in problem
cases; 99 and, (c) researching the location of defendants when service of process
is unclear, or where a bench warrant is about to be issued, in code enforcement
cases.60 o SRR S o

(8) It should be reiterated that the housing spécia1ists are not a duplication -

of the work of building department inspectors. This is a common misconception in
commuriities that are considering housing courts.61 An examination of the above
responsibilities of housing specialists would indicaté that this is not true.  In
addition, it is obvious that the housing specialists, by handling the.follow-up

in many cases, can relieve the administrative agencies' personne! from most of

the remaining compliance work. This frees the agency inspectors to deal with new
inspections and to carry on with re-inspections and administrative efforts for
compliance, prior to filing the cases in court.b2 -

52 The court should develop background materials: a type of benchbook (but for
~use by the housing specialists). Training sessions should be ‘scheduled;
. .and, the judge should exercise careful oversight in this area. These con-
cerns also were noted in a previous section of this chapter. See "Judges
and Quasi-Judicial Officers". ' : : - L
53 See a previous section of this chapter, titled "The Clerk's Office: Staffing
" ~and Operations". Y ‘ _ S

54 See chapter 5 {Boston). R 1.,_ S o B

55 See chapter 9 (Pittsburgh). , b . . : ¢
56 Community awareness of the specialized housing courts, its responsibilities
‘ and its staff services, often is surprisingly quite low. ‘ .
57 This is the case in Soston. See chapter 4.:- s - :
58 This is done in Pittsburgh. ~S2e chapter 9. . For. information on citizen ad-
visory commissions, see a Tater section.of this chapter, titled "Mechan- -
isms (such as a CAC) for Community Participation". - : o

59 .-Pittsburgh and Hampden County have this procedure. See chapter 9; chapter 4.
60 See chapter 9 (Pittshurgh). T T e £

61 A housing court was created in Cleveland. See chapter 16 (re portion on that

city).  Questions were raised in this regard, including telephone calls

from the locai newspaper to the ABA project, as to whether or not this was

in fact a duplication of effort in other cities that have housing courts.

62 For the administrative agency process, and an argument for stronger adminis-

trative hearings, see Walsh, Housing Code Enforcement in New York City:

© Another Look at -an Administrative Tribunal, supra note 18, at 57.
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f "HOUSING SPECIALISTS SHOULD MEET A HIGH SET OF STANDARDS REGARDING EXPERIENCE, EX- & -
PERTISE, AND ABILITY. TO DEAL WITH TME PUBLIC. SUPERVISORY MECHANISMS SHOULD AS-. .
SURE PROPER TRAINING, MONITORING, AND UPHOLDING OF HIGHEST LEVELS OF INTEGRITY. ’

‘ ' . F

A housing specialist must have an excellent background in local and state housing
programs, in codes and standards, in inspections, and -in mediaticn “kills. -Some -
of the cities have recruited highly talented persons from. the ranks of inspectors
in administrative agencies. Others have come from the lay public.63 Often, the
- selection process has benefitted from a highly competitive field of candidates.
A 7ew of ‘the housing courts have legislation that seéts forth the requirements for
the housing specialist positions. The legislation also may require that one of
these persons be designated the “chief housing specialist”. e or she is respon-
sible for administering the activities of the other specialists and assigning the.

cases to various individuals.b4

" The head specialist is part of a po]icyQSétting tean. In tandem, the chief hous--

for the specialized court.. -

ing specialist, the clerk, - and the judge form a-“management triumverate" of sorts. .

- The housing specialist department may not be without its problems. (a) The first
relates to salaries, which often are too low to retain experienced, qualified in-
dividuals. (b) The second is that, -on rare occasicn, an apparently inexperienced
person is selected for the position.65 (c) Some concern occasionally is voiced
about a "Napoleonic" attitude of some specialists, who try to seize too muzh pow-

~er.66  This should be taken care of if there is the proper monitoring procedure,
and citizen oversight mechanisms, established, {d) The rare accusation relates
to the intégrity of the individuals concerned.67 G

None of these cumplaints can-be dismissed lightly. As. with all of the personnel
_functions of the court, to say nothing of parallel problems in the administrative
_ agencies,53 a need will continue to exist for the proper supervisory mechanisms

and the will to do something about a problem .as soon as it arises.

. Then, there will be a high degree of assurance that the new or existing hcusing

!

,specialist department will live up to its full potential in serving the cause of
»housing justice. T P S A
/f e e o . 3 : _T._.

 < 63;_Nhen the housing court was first begun'in Boston,Afhere was a wide diyergence o

-~ of backgrounds of the specialists.: The first judge of that court found

this ‘approach to be a healthy and 'successful one. Conversation between

.~ the Report E£ditor and Judge Paul Garrity, ABA project national advisor.
64 See chapter 3 (Hartford-New Britain); chapter 4 (Hampden County): chapter 5.
K " Boston); chapter 16 (re Worcester's report, submitted -as part of report-

ing to the ABA-HUD Program for its “"planning stipend" work) . }

65 The underlying accusation is favoritism in the selection of the person by the
appointing official. Another difficulty can arise if a CAC member later

is employed; even if highly qualified, this can raise appearance problems.

‘66 This involves "pushing" litigants too hard in one direction or another. (In a

. strange. situation, rumors persisted that one specialist had carried a side-
< . arm and did not hesitate to subtly let some litigants note this fact.)
67 In almost all of the cities studied, no questions were raised about the hon-

4 . esty of the individuals concerned.  Only in one.case were any real doubts

. expressed; if any questions were raised; they dwelt on whether or not some

-~ defendants were being too leniently treated by a particular specialist.
68 - .Allegations of corruption in administrative agencies were not in any way an
appropriate subject for this particular Report. o o o
: | . o
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AD'DIT‘IVQ"NAL STAFFING REQUIREMENTS

DEPENDING ON THE COURT--ITS JURISDICTION, CASELOAD, AND THE METHODS OF HANDLING

ITS RESPONSIBILITIES--THERE MAY BE OTHER STAFFING NEEDS. THESE ADDITIONAL POSI-

SR S e e )

TIONS RELATE ‘TO THE . FUNCTIONING OF THE COURTROOM AS WELL AS GENERAL ADMINISTRA- -

TIVE TASKS. . -

other court positions are structured, ‘such’ as ..those already discussed: the
Jjudges, clerks, and housing specialists. R . : C

Over time,~ea¢h of the courts included in this Report has changed. This occurred
in several different ways. (a) Some new positions have been created by legisla-
tion. - (b) - Others have occurred as courts themselves recognized new needs and

acquired new types of personnel. (The above two situations are exemplifjed by the .=~
Massachusetts' housing court department's new Executive Secretary! and by
.Pittsburgh_housing court's Court Administratorl positions.). :

“The staffihg'_patterns of many of the courts sfudied for fhis' Report differ ,
greatly. ‘The requirements for additional personnel depend in..part on how.

(c) Othérﬁﬁbsitfons have resulted from fo]]owiﬁg'traditiona] practices in that

Jurisdiction, such as the use of bailiffs. (d) Others come from reforms based on

a recognition that.certain procedures have been less than desirable.3 '(e) Finai-

ly, some positions are a result of innovative thinking and attempts to use admin-"'

istrative and community resources -in a new faéhion.q

In any event;'fhesé poéitions can be of great aSsistance fo hoﬁsingvcourts. At
Teast ten types can be distinguished; they are described in the material that

follows. Careful consideration should be given to each when ‘designing a new = 7
Court. This can be done: (a) at the time of legisiative enactments, either by .

mandating® such positions; (b) or by making them “optional“6 (that is, “ena-

created later when it becomes- apparent that they 'are required. (The danger with
this tack, however, is that court operations may:be hampered in the short term,

and the political "will" to create such new positions may have lost ‘its momentum. /

“1 - The Executive Secretary position is created b} legislation. See ;hahter 5

(Boston). . ' ; B :
2 The position of Court Administrator was created administratively by tne
; housing court magistrate in.1969. See chapter 9 (Pittsburgh).

‘3  Reform initiatives (such as the use of court stenographers in the Detroft

and Chicago courts) and the bailiffs (whose duties differ greatly as
~among the courts studied) are discussed at length later in this section
of the-chapter, : : R .

4 See the next secticn in this chapter, on ass1gnmeht 6f agency personnel and

in regard to nonjudicial dispute resclution alternatives. :

tion for the Massachusetts' housing courts. T :

'¥§ ~Such legislation might include an optional provision with the following

type of . language: "If the chief administrative judge finds that the

housing court will benefit from the services of an administrator, then
that judge may cause to-be appointed a [position]...." (Obviousiy,

certain layers of approvals or budgetary reguirements also could be
added.): The main point is to permit flexibility without necessitating

. later legislative ‘amendments, assuming the housing court is established

* under statute. .

»\;7' An“active CAC, analyzed at greater length later in this chabter, can (cont.)
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'bling" them to come into being at a later date).: (c) Or, these positions can be

é 5 As discussed previously, housing specialists were mandated in the legisla-
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admiﬂistrftor rarely performs any duties'iqﬁthe courtroom; this is handled: by ihe
tipstaff.l2 o B ' oo

; /
; ;
7

In the Beston -and Hampden County housing courts; the position of Executive Secre-
tary is for the "heusing court department"” and is respensible to the administra-
tive justice of the department (two housing courts are under one department13),
The duties are primarily administrative in nature, including budgetary matters,
personnel, and generdal management.l4 The Executive Secretary serves, ‘in effect,
as a special assistant to the Judge of . that department. Overall, this new posi-

. tion is parallel to the executive secretaries for other court “"departments® in

the Commonwealth.l5 Aas such, the position is unique and may not bear ‘replica-
tion in most other Jurisdictions unless a mu]ti-cityuhousing court.system were
established in that state. o I - cooi T

. In New. York City, the clerk of the housing court holds an unusual position.

. Although titled "clerk", he acts as a professional housing court administrator
under the chief judge for the civil courts of that zity, reporting directly to

. him. Clerks of courts handle routine clerks duties in the city's four boroughs

where the housing courts are located.l6

In most- cities contemplating housing courts, it is Tikely that the size of the
court will not necessitate a separate court administrator. If the court has
a specialized and professional chief clerk, most of these duties can be perform-
ed by him or her. : R : L o

The chief administrative judge (over all the courts in that Jurisdiction) may
wish instead to have a professional court administrator handle such matters, as
in Hennepin County. Assuriing that administrative functions are being handled
adequately and that communications are good between the housing court and the

leeway to the judge 'in creating the position and -in making assignments.
“(In many states, the duties of the clerks are prescribed by statute.
Moreover, if the clerk is not specially assigned to the housing court,
there is even less flexibility.) On the other hand, the duties of a.
clerk-magistrate, such as in Hampcen County and Boston, ¢ould not be
~assumed by a court administrator; these duties and powers are prescribed
by state statute. : e N T SR i

f‘12 See chapter 9 (Pittsburgh.) L N

13 "The administrative justice of the housing court department  (thus far cnly
- two cities--Boston ard Hampden County--have housing courts, which are
"divisions" of that department) is also the presiding judge of the Boston
housing court division. See chapter 5 (Boston). As administrative
Justice, he appoints the Executive Secretary. whose office is housed at

next to the Boston housing court.

14 ‘The responsibilities of the administrative Justice, the Executive Se&retary,'

and the respective clerks of the two' courts are.not precisely described
in the state statutes creating the two housing courts. Various passages
in the legislation indicate that adminisirative responsibility flows to
. the administrative justice of the housing court department for full supe-
rintenderce of, the Massachusetts housing courts. His immediate "super- .
visor" is the chief administrative judge of [all] the trial court(s) of

: the Commonwealth, under the Supreme Judicial Courts. See id. . .
15  This came about as part of court reform in Massachusetts in 1978. Recog-
: nizing the need for improved. court administration end court-reunifica-
tion, all departments were granted such positions pursuant. to the sta-

tute. See id..; e - /

o
- i

16 See chapter 6 (New| York Cityf. ' Ea , ' L ‘ f ‘
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There 1is. some measure of strategy involvedin these decisions. Going forward
with too big a "package" of positions for a new housing court may offend deci- }
sion-makers who are lukewarm to.the idea in the first: place. This may include not =/
only legislators but the bench as well. In addition, the budget ramifications -
may inhibit creating some of these positions. Nonetheless, there are some
- lower-cost alternatives, which are mentioned in each of the three subsections
that follow. ‘ ' Do ‘ : _

Finally, -a_distinction must be made between.courts with high-caseloads and those -
with much lower numbers of cases.” As outlined in the beginning of this chapter,;
this will affect the numbers of staff and the separation/specialization of their
duties. L . S o - . o

- FOUR POSITIONS MAY BE IMPORTANT TO THE FUNCTIONING OF TH™ COURT IN TERMS OF .
~ITS JUDICIAL AND ADMINISTRATIVE RESPONSIBILITIES: - THE COURT ADMINISTRATOR, THE
LAW CLERKS, SECRETARIAL SUPPORT, AND PARALEGAL ASSISTANCE. C

(1) Court Administrator. This position is created to relieve the judge of many
of the administrative tasks and. to assure smooth administration of the court. It
exists as a separate position in only two or three housing courts: in Massachu-. -
setts and Pittsburgh.8 Also, for ‘all intents and purposes, the "clerk" of the -
housing court in New York City is a court administrator (most of the usual
clerks' duties are performed by the clerks in the four separate boroughs). -

~ The position as found in these three courts is a hybrid of "a number of different
responsibilities, ranging from administrative and statistical duties to function-
ing almost as would the clerk of the court. (Other duties may be similar to
those thﬁt'a law clerk would perform, described in the next section, position
type #2.) - j : v S : ’ A N

The administrator of the housing court in Pittsburgh combines both types of
skills.9  As there is no clerk for that court, "he effectively serves 1in that
capacity. (This combined function may be appropriate in most courts with mode-
rate caseloads.) A1l files are inspected -by him and. calendered/scheduled before
the court.  In the absence of the magistrate, he can postpone. cases. Moreover,
he answers inquiries from the 1itigants and their ‘attorneys. He maintains:
careful Togs on all cases and sends follow-up memoranda to the code énforcement.
agencies where continuances or other not-final dispositions have ‘resulted at.
previous hearings before the magistrate. Acting as a conduit between the magi-
strate_and other persons, he also transmits the requests to the "housing clinic" :
stafflo and to the code enforcement agencies. Administrative responsibilities
include supervising the support staff, performing statistical . analyses, and :
carrying out other. assignments made by the judge of the.housing court.ll The -

I

: R . .. -X /
~assist in maintaining this polit -

ical momentum. -~ See secti

" See on titled "Mech- . *
.. anisms’ (such .as a CAC) for Community Participation”. I . ,
. : 8 A court administrator also exists for the overall general jurisdiction (not
P N ) speciaiized) courts in Hennepin. County. -See chapter 13, However,.the
o . _ court administrator there perforins these duties system-wide and not just
[T S relative to housing matters. 4+ : - - i C
A : -9 See chapter 9 (Pittsburah). R Co o o -
o L 10 - Housing Clinic staff are akin to housing specialists, as described in an
ST ; earlier section of this chapter. For further information, see chapter .
o o 9 (Pittsburgh). ' : T ,
11 Interview with Douglas King, Administrator of the'City of Pittsburgh Hodsing
: Court, in Pittsburgh (October 16, 1978). Too, this gives greater (cont.)
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other court and administrative offices, there will be 1little reason. for an
additional administrator at the housrng court. level. .But the adequacy of the
functioning of these other offices; given the prospectlve Toad of the new housing

.court, should be determined carefully before dlsm1$SIng the 1dea of hav1ng a
g separate court admxnlctrator \;

i

: (2) Law Clerk°' Only one housing court utilizes a. “law clerk" on a fuiltime
basis. Almost all of the housing courts do not have any law clerks, even on a.

part-time or a seasonal basis. 177 A few courts, however, .have experimented with

other: positions that include some of the skllls that a Iaw clerk would br1ng to

the court

- A number of )udges have expressed their deS1re to have law clerks, especially

where . the housing court is handling landlord-tenant matters involving counter-
claims or complex civil matters. It is in this area that the judge may prepare
opinions that are other than br1ef (even sketchy) f1nd1ngs of fact and law.l

For example, in New. York Clcy, lengthy op1n1ons by Judges of the housing court
have resulted in affecting the case law in that state,l9 but they do not have a
law clerk. In Boston, one of two judges hears most of the civil matters;20 the
presiding judge hears most of the criminal matters.2l Opinions are frequent]y
prepared by that judge, which can impact on case law. Despite this situation,

however, the law. clerk has not been assigned to that Judge for ass1stance in thlS

type of work.22

Yet these very: Judges are without part -time or fu]] t1ne law c]erks Such a Taw

clerk, perhaps shared by several Judges could assist: in researching material for
the Judge and in pollsh1nq the opinions for review by'the Jjudge.

More than Tikely, ‘this work is more necessary in 'some landlord-tenant cases

involving complex. legal issues. = It would not be }needed in day-to-day .code

'17 See also the d1scuss1on in the later section of . thlS chapter; titled “Bud- .

getary and Cost Implications".

‘1' 18 As discussed elsewhere in this Report, most houclng courts do not make

© many findings at all, much less actual opinions. This is especially true

. in sumnary proceed1ngs See See generally Fusco, Collins & Birnbaum, CHICA-
.GO'S EVICTION COURT: A TENANT'S COURT OF NO RESORT, 17 URBAN L. ANN. 93
(1979). Small claims. courts make scme brief flnd1ngs See .generally J.
RUHNKA, HOUSING JUSTICE 1IN SMALL CLAIMS COURTS (19797, published by
the Natxonal Center for State Courts for the American Bar Association's
Special Committee on Housing and Urban Development Law

lé See genera]]y chapter 6 (New York City).-

201 “Interview with Judge Patrick J. King, Boston D1v1s1on of the Hous ing Court
© 4+ . Department, in Alexandria, Virginia (September 17, 1979). This practice
o was followed at . least until Judge King transferred to another court

Yo dn Massachusetts in November of 1979. In mid-1980, he returned to the
: . housing court. ' '
21 Judge E. George Daher hears criminal matters (code enforcment) See chapter
» 5 (Boston). ‘Judge Daher expressed the- opinion that this division of

‘cases prevented “forum-shopping" as between the two Jjudges on the court.
Interview with Judge .E.. George Daher, Presiding Justice.of the Boston
Division of the Housing Court Dtpartment of the Trial Court.of Massachu=

setts, in Boston (September 18, 1979). Comments contra, see chapter 5.

222\ The ]aw clerk  was assigned primarily to Judge Daher for “various tasks

" including mediation in certain cases. Assisting Judge K1ng w1th “opinions
was not done. Interv1ew with Judge Kxng, supra note 20. :

Y
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enforcement decisions,bfor example. Moreover, a léw‘clerkaéould do additional
research-and compilation work of significant benefit to the court and to the
public. » o ': - T

Such tasks could include assembling and indexing all relevant housing case law,
statutory materials, and local ordinances as well as administrative laws and
procedures beéaring on the housing court's work. Such complaints ‘could be helpful
to the court and the organized bar. Similarly, a law clerk could work on devel-

- opment, of a benchbook to be used not only by the judges on the housing court, but

elsewhere as well.23

For sheer Tack. of staffing, many courts do not prepare opinions except in a rare
case or two. This can lead to problems where an appeal is taken by the 1iti-
gants,24 since the record in the case may be inadequate or. virtually nonexis-
tent. Furthermore, without a good body of case ‘Taw (opinions), other judges can-
not benefit from utilizing prior decisions. This also can tend to make the case
decisions more ad hoc.?5 : ' '

A few courts. have overcome some of these problems by using still other court
personnel to perform some of these tasks. In Hartford, the two assistant clerks
are attorneys who act as informed . "sounding boards" for the judge on a number of
matters, including court opinions.26 In New York City, the court's clerk assem-
bles and compiles the opinions from the 16 Judges, prepares educational materials
for the judges' continuing seminars, and develops statistical information and
management reports.27 i .

Nonetheiess, in almost all of the courts, Judges are without the legal drafting
assistance that could be provided by law clerks. .Three reasons may stand in the
way of obtaining such clerks: (a) financial limitations;28 (b} the time it takes

to properly train a law clerk; and (c) the competition with other wmore presti- -

gious courts for the law clerkships that are available. It would seem, however,

23 Such benchbooks are described in an earlier section of this chapter.

24 Interestingly, some judges have expressed a wish to have law clerks. as-
sist with opinions (as. there is little time available to do quality
research), in part due to the judge's perception that he or she often
risks being reversed on appeal. (Moreover, a good opinion helps not only
the iitigants, but the development of the case law.) As a practical

matter, very few appeals are taker, and usually only when free legal aid"

is available. In éases where it is ‘evident prior to the hearing that
such an appeal is likely due to the nature of the case, the proceedings

often are recorded or taken down by a‘court reporter. Also, such cases

. usually find the judge preparing a more extensive opinion because, in
_some Jjurisdictions, the appeal is on :ithe record and not by trial de
novo. : B : C S 4

25. In some statés, landlord-tenant law is somewhat complex and requires a new

Jjudge to “catch.up" with the law.  This is one of the reasons for com-
piling opinions and benchbooks: to educate the judge and to permit
consistent .application of the law despite which judge happens to be
hearing the cases. New York City holds judges' seminars; see chapter 6.
26 Interview with William Sadek, Assistant Clerk of the Housing session - Su-
perior Court of the Hartford-New Britain Judicial District, in Hartford
{(July 17, 1979). : : R
27 Interview with Harry Joslin, Clerk of the Housing Court - Civil Court of
-~ the City of New York, in New York City (August 7, 1978).

>

for alternatives for reducing the costs involved.

i

28  See later section in this chapter, titled "Budgetary and Cost Imp]icatiéns,":
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that housing courts could explore possibilities with area law schools much more -

aggressively. Part-time assistance is available during the school year, ;hnd

full-time assignments are possible during the summers. / L

- The one court that has a law clerk is Boston. In actuality, he is an attérney

who has been with the court for several years. He has special assignments’ from

_the presidiny judge that range far beyond those that are usual for a law clerk (a

‘third year student or a recent law school graduate). His role has not been

"spelled out by the court, and it appears to be an evolving one.. Among other

_matters, he holds pre-trial conferences where the parties are represented by

" attorneys, and encouraging clarification of trial issues, motions, and possible
- settlements.29 : SR ‘ . ST

g (3) ‘Secretaries. These personnel provide the third type of assistance needed by.
most judges in housing courts. In some cities, several judges complained about

having to do most of their own typing.

In Boston, on the other hand, both judges have Sééretarfég'hssigned directly to

them from the clerk's office.3l Some courts, as in Hartford, provide secreta-

rial assistance out of a "pool", although the judge's work usually is handled by

one person familiar with that work. In Hennepin County, the judges have admini-
strative aides assigned near their chambers. In Detroit, the ccurt reporter is
assigned to the judge and pulls "double duty" as a secretary. .

In Baltimore, the judge is so overloaded that he scarcely has time to prepare
written materials; he can only enter information, by hand, into ihe case files as
they come before him in court.32 Similar types of situations must be. avoided
as a community plans and budgets for a housing court. . :

(4) Paralegal Professionals. None of the courts studied for this report

utilized paralegals.33 Such paralegals could serve many functions, from some

_of the lesser aspects of a law clerk's work, to that of administrative aide and
i secretary, to certain aspects of a court administrator's position. i .

"t This: lack of trained staff is surprising in the abstract, but not so given the
i budgetary limits in most courts. Indeed, this exemplifies what amounts to an
:extraordinary underinvestment in personnel for most court systems. Most attor-
ineys' offices or legal aid offices have not only secretaries, but paralegals as °

well., Yet in comparison, the courts themselves -- which adjudicate, develop, and
apply the body of . the law -- are denied these very useful, and even essential,
3 : A A ., W ,:‘ - ) Co .:

;

T

© 129 . He'does so in.lieu of the judge or the.clerk (who do so in other jurisdic-

tions, depending on local practice). Interview with Harvey Chopp, Law

Clerk at the Boston Housing Court, in Boston {October 31, 1978), regard-

©. v ing his overall duties. _ : Do ‘
30 . Interviews with judges in one city City (September 18-19, 1978). . Appar-
1. ently, the situation has since been corrected. :
31  iInstead of a "pool" arrangement, the clerk and the Jjudges in Boston deter-
-, ‘mined that two of the clerk's office staff should be detailed to the
» respective chambers of the two judges. In Hampden County, the judge of
* the housing court does not have a separate secretary. o . '
32 This - appears to be a:common practice; Abbreviated notes are put in the

file< of most cases.i! In another court that was studied, thejjudge'simp]y .
writes down the case dispositions across the face of the complaints. -
33 The term "paralegal” is meant here to include only persons who have com-

pleted the full training and have been so officially certified. -
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el THREE OTHER POSITIONS NAY BE IMPORTANT TO THE FUNCTIONING- OF THE COURTROOM PER
’ S SE: . THE ASSISTANT CLERK, THE BAILIFS, AND THE COURT REPORTER OR STENOGRAPHER

(S)V Assistant.Clerk. The role of the assistant clerk, who assists the Judge by

performing such- tasks as ca111nq the cases and making certa1n entr1es in the case

Jackets, has been dlscussed prev1ous]y

o ’ (6) Bailiff, The basic duty of the bailiff is to he]p maintain order in the
o courtroom. Genera]]y, this is done by a uniformed cofficer of the court who

el R I and bench area in the courtroom.  In busy courts, a second bailiff occasionally
oo .- - may act as a "messenger", perhaps taking information back and forth to other
.court offices or getting court’ personnel (such as hous1ng specxalxsts) to the

: ‘ o courtroom if requ1red by the Judge. ’

In Boston S hou51ng court, the ba111ff verforms "a number of duties. Litigants,
, upon enterlng the courtroom, can ask brief questions about when their cases will

be heard or ask directions to other court offices. In addition, outside of the
cebo " courtroom per se ‘these officers are author1zed to perform service of process,
U ' - warrants and orders of -the court.

i

:311 i'.wt . ' In the New York C1ty hous1ng courts bailiffs sit jus{'ins1de the entrances to

o7 ff.-' .. public has contact upon entering the courtrooms. The bailiff calls the cases and
’ -performs such unique duties as physically orqan1z1ng the case files (then handed
to the judge) and recording the actions taken in each case in a bound volume. 37

P - . A similar function is performed by the "clerk- tlpstaff" in the houswng court in
e 8T Pittsburgh. 38 . As his title suggests, his position isia combination of bailiff
i i . and assistant clerk. 'He sits at the far end of the conference table39 with the
P - magistrate. The information ‘that he writes down, such as in the docket bock
’; : pages, then goes to the Court Adm1n1strator ‘ : :

!

i
\

RS i \In Hampdén County s hous1no court, cne of the court off1cers was also appointed
e U } _:as an acting assistant hous1ng specialist, He divides his time between the
RN R responsibilities of these two ‘jobs.4l  This contrasts with the more tradi-

. . tional roles of the bailiff, such as in Baltimore where the bailiff basically
only "announces". the convening si court and maintains order in the courtroom.

A In Detroit's court,‘bejiiffé perform a different'functionxé1togetheru They are

1 : i

< .- "The Clerk's, Office: Staff‘ng dnd Operatwons“
35 . See chapter 5 (Boston). ' : ‘
36 .\There alsois a bailiff in the- civil court,: where' the ca]endar call for the
"Q\ day is held. The- bailirf helps call the cases and directs part1es to
Y the respective hearing rooms were housing court(s) 1s in session. - See
" chapter 6 (New York -City).

ST TR RO ATHTL R

£ ¥
+ 1377 Such duties often are performed by assistant clerks in heavy caseload courts
=" & % ‘(except in New York City).
? 38  See‘chapter 9 (P1ttsburgh) 7
& 39 Seealater'sect1on in this chapter, t1t1ed "C0urt Locat1on and Physical
: .. Facilities". - In P1ttsburgh the judge is not robed and does not sit at
i % % araised bench.
i‘ © 40 . The court .administrator's. pos1t1on was described in the 1mwed1ate1y precod-
L i -+ - ing section of this chapter. = :
T I - - 41 = See chapter 4 (Hampden County).

is seated next to the "rail" separating the public seating area from the hearing -

the hearing rooms (courtrooms)-.36 They are thé& first persons with whom the

34f£ Thxs was described at 1ength in a prev1ous section of thxs chapter titled
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appojnfed by the court solely for service of court papers and for carrying out
court-ordered evictions. - Separate fees are charged to-landlords for the.services
of these bailiffs.42 : c o

In Philadelphia's codrts, there is an "assistant chfef crier"43 ‘who does what

 the clerk-tipstaff does in Pittsburgh and what bailiffs frequently do in many
other courts. - Theve also are separate court officers assigned to the courtroom.
- to maintain order.  Thus, there is specialization’ within the full complement

of courtrocm personnel,

In summary, therefore, the diuties and responsibilities of bailiffs differ signi-

ficantly among the various courts studied. It is apparent, too, that housing

courts may even have their'bailiffs’assigned to a wide variety of responsibili-
ties, and even, to more than one type of position. (This offers the epportunity

to reduce the costs of a new housing court, although--much depends on tradition.

and practice in the local court system.)

(7)  Court Reporters or Stehégraphers.44 Some housing courts.may be able to do

without such positions, instead making use of mechanical devices for the purposa
of recording the proceedings in the courtroom.%5 (On other occasions, such as
in complex trials or hearings, the parties may request that e court reporier be

- present. In these cases, generally the party making the request pays for -the

service. The request is made in advance and the stenographer may be drawn from a

“pool" availabie to the courts in that Jurisdiction.) - |

In Boston, proceedings are tapé recorded using a reel.to reel recorder, as they
are in Hampden County and New York City. In Pittsburgh, the housing court
magistrate used a disc recorder that was akin to a dictating unit.46 (Inter-

estingly, the district justice who handles similar types of cases in the out- -

lyirg [Allegheny] county area does not record the proceedings at al1.47)

The person actually operating the tape recording equipment differs among the
courts studied. In Hartford, for example, an individual called the “court
manitor" has the responsibility of running the recording equipment.48 (Qn the

. Other hand, in Pittsburgh and New York City, the Judges themselves operate the

recorders from the bench. In other courts, the assistant clerks or other court~
room staff take care of this task. . o . .

The question arises as to whetﬁer all or only part of the proceedings in the
courtroom "should" be recorded. The answer - depends. in part on local rules
of practice as well as the legal -implications in failing to do so.  If:the

' . . . ﬁ
42  See chapter 17 (Detroit).. S o S e S
43 This was discussed in an earlier section of this chapter, ‘titled "The.

Clerk's Office: Staffing and Operations". :

44-  Herein, ‘these terms are used interchangeably,;a]though there fs a diffe-

rence as to use of special "typing" equipment or stenography. i

45 See chapter 6 (New York City). There the court also can- draw on stéHo—'

graphers in the event of malfunctions in the recording equipment.
46 As noted later in this chapter, in Pittsburgh the proceedings are held at
a conference table. The equipment, which seemed adequate for this
purpose, tended, however, to malfunction. Starting in 1979, proceedings

are only rarely recorded. See generally chapter 9. - =
47 See chapter 9 (re Allegheny County). In fact, the general operations of
" this court and its minimal level of specialized personnel are in stark
contrast to the city's housing court. . b e g
48 . See chapter 3 (Hartford). - o T b R i’
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court is one of record and appeals are taken on the record of the proceedings
below, a full transcript of the proceedings should be available. This will come
fron either the tape recording or from a court sterographer. In other situa-
tions, cases on appeal are accomplished by trial de novo.49 In such ‘instances

(where the first hearing is not in a court of record), there is no legal. reason -

per se to reccrd or report the hearing.

f

Other reasons have been advanced for completely tape recokd%ng the hear%ngs;'b

Judges and others have asserted: (a) it is a convenience to the parties before

‘the court; (b) the practice reduces the costs to litigants;50 (c) as the find-
ings of a court-are often sketchy in terms of what is actually written down. the
;court may find it advantageous to "dictate" certain findings instead, with only a
. brief notation on the court records as to the "result" reached; (d) the tape re-
- corder has a "psychological” impact on the decorum of the parties in the court-
- room; (e) there is always the possibility that allegations will be made as to
i what the judge said or did (that he or she acted improperly), and the recording
: preserves ‘“evidence" to rebut or substantiate such claims; and, (f) the very

praciice of recording the proceedings tends to 'instill in the public an impres-
sion that the court will act fairly and that everything will be "on the record"
in that courtroom. ' : ‘ Lo

These rationales for recording the proceedings are weakened,?1 however, in.

some courts. The judges have been observed to leave the tape recorder "off"
during much of the hearings, turning it on again at certain points in the pro-

ceedings.52  Because this practice may lead to an impression in the minds of:

the litigants that the judge is arbitrarily selective, it should be avoided.53

| To make matters worse, some courts have been observed where the judge shuts
: off the tape recorder and makes various comments that he or she would not want
i to have recorded. For example, statements have been made such as: "Let's go off
. the record here. 1 think you ought to go out in the hall and try to settle this
“thing. We can't take the time in this court to...If you can't agree, another
‘hearing date will be set and you'll have to come back in here." Sonmetimes the
iparties will object to this procedure, but usually unrepresented litigants feel
' wuncomfortable about "debating" with the judge. Thc consequence is that the set-
tlements typically are unsupervised, and the agreements may not even be reviewed
t / : ™ L

T eabntny &

49 This term means that the “appeal" is a new hearing without regard to any
: prior hearing records, evidence, or decisions. In effect, it is a new
- triai.” (At this stage, it is likely that the parties will be represented
; by attorneys, even though there may be no requirement to do so.) .
50, The parties need not request stenographers and thus, need not. pay for them.
’ Orly when a: transcript is desired, if at all, would any costs accrue’ to
the litigant(s) concerned. : ‘ T

51 - The only rationale that would remain is item (c), supra text: .a form of

dictation used by the judge. The tindings may or may not be subsequently
: .~ transcribed and entered. S .

52 ‘In some courts, the judge has a button at the bench which starts or stops

~ . the recorder. The first judge of the housing court in Boston had that

* button removed so that the public could be confident that the entire pro-

.ceedings were being recorded. Comments by Judge Paul Garrity, national
‘advisor. ! : P

53 If the court has reason to record only part -of the proceedings, such as for

the exclusive purpose of "dictating" findings, then the judgé should ex-

plain this to the litigants at the beginning of each hearing. A note to
to ‘this effect also could be included in the informational brochure, if
the court has developed one.) ‘ s 3 oo

\
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by the Judge 54

One argument is that on]y full-scale hearings or trials ought to be recorded: not
the arra1gnments or the uncontested cases, for example. . This p01nt of view tends
to ignore all the reasons cited above for recording the proceedings, not the
least of which is the 1mpre5510n this can have on the pub]lc ‘

The argument fails, too, for reasons exp1a11ed elsewhere in thIS Report very few

; cases actually reafh a ful] scale "hearing” or trial. The vast majority are dis-

- posed cof at some point prior to a formal trial or heartnq 55 Consequently, the
bulk of the litlgat1on otherwise would be "heard" w1thout any recordlngs ‘having

been made 56

Another matter argues agalnst recordlng only the "contested" cases. MWhat consti-
tutes a contested case is open to interpretation: not infrequently, it is inter-
" preted erroneouslf Moreover, if "“uncontested" matters are heard before other

~than a judge, 57 ‘there is good reason to. have these matters recorded as- well.
Indeed, abuses of discretion found in some of the courts would have been less

likely were the  judging (1ncluo1ng any attempts to persuade the parties to
“sett1e“) to have been recorded. ;

Practical obJectxonc have been raised to recordlng the proceedlngs (a\ The
first is cost. There is an initial capital outlay for equipment, tapes and
methods -of storage, but the costs are relatively small (at least, after the first
year). (b) Another question relates to how long and where the tapes wou!d have
to be stored.®8 (c)} A third objection is the time or extra personnel this pro-

. cess might require.. The court's bailiff or assistant clerk should be able to

load the tapes and keep them running. As each case beg1ns, a short notation as

to the counter number for the tape could be made elther in the docket hook or on.

the case jacket. 59 |

i
1

Court stenographers.or_reporters are used in soms courts. In Chicago, for exam-

i

54 The practice of ‘encouraging, if not coercing, out-in-the-hall settlements
"~ that are unsupervised (without a neutral party being present) is dis-
cussed in another section of this chapter. '

55 J'Exc]udlnr ‘default hearings, many cases are heard 1n a "preliminary" fash-.

don. . If the judge then determines that. there is ‘a contested situation,
-he may set the formal hearing for a later date.: In Hennepin County, on

hearing offlcer Judges then hear the contested cases the same day
(unless a jury tr1a1 is requested). See chapter: 13 (Hennepin County).

56' - As noted throughout this Report, many cases are "continued" and a formai

\  -hearing is held at a later date. In code. enforcement cases, this may

A\ " happen repeatedly until compliance is achieved, without theré ever being

B a formal "trial"l It is relatively clear that these var1ous proceed1ngs
ought to be recorded, in any event.

57 \Th1< may occur before a hearing officer, a court comm1ssloner or mag1strate,

~or a clerk or an assistant clerk.: Mediation is a different matter alto-
' gether (as accomplished by -housing >ptc1a115ts volunteers, and others).

h358 This may depend on the appeals- period in' that jurisdiction, which may be .

‘quite short. No real burden for storage need result. (At the same time,
if there are complaints. that. might be- lodged as a result of improper
. coyrtroom decorum and procedure, some consideration ought to be given to
. whether .or not review of the recordings will be necessary.) .
59 - This would aliow the tapes to be easily “indexed”. In longer trials, cer-
tain. 'segmenis could be coded, as by witnesses' names. : :
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ple, court stenographers .transcribe the code enforcement proceedings, which are-
brought in the housing court. Moreover, court stenographers were added in 1973
in the city's forcible entry and detainer courts.{evictions). This step was taken
as onc of the reform measures,00 after the “eviction court" was severely cri-
" ticized by lawyers' groups and recommendations for changes were made.bl :

As already mentioned, the court reporters in Detroit also double as the secre-

taries for the judges when their courts are not - in session.62 ~ In. Philadel-

phia, court stenographers are present in the Landlord-Tenant Court. as well as in
. the Code. Enforcement Court.63 = - : -

,In‘Hennepin County, contested cases before the judge\aré taken down by a cour*

reporter in both code enforcement and unlawful detainer actions {evictions).
Even -the "uncontested" matters, brought before hearing officers, are recorded as
well. (Small claims actions6% are not recorded.) A B

It is evident that the pfactice of recording proceédings differs as among the .

cities studied, and within the courts as to the types of cases: code enforcement
or landlord-tenant, and contested or uncontested. Some cities have changed their

practices..As already mentioned, Chicago started using courtroom stenographers as

a reformn measure in 1978065 in eviction matters. (The housing court, handling
codes, has done so for quite some time.) Also in 1978, a Michigan  appellate

court decision caused court reporters to be used in the Landlord-Tenant ‘Division;.

previously, this had to be requested.66 (On the other hand, since early 1979,
the Pittsburgh housing court records hearings only if reguested to do so by one

of the parties.b7)

1

There are definite advantages to recoerding or reporting (by stenographer) all

hearings. In most court systems not currently doing so, this practice will not

be a welcome one, and resistance to the idea may be encountered.

VARIOUS OTHER POSITIONS RELATING TO THE OVERALL-O?ERATfONS OF THE COURT MIGHT BE

CONSIDERED LOCALLY: INTERNS AND VOLUNTEERS, CASHIERS, PROCESS SERVERS, AND. CER~
TAIN SERVICE-ORIENTED FUNCTIONS. D , R

i.

{8) Interns "and VoTunteers.fnThe use of law clerks and law students :has been

discussed previously. In addition, there are a number _of creative wopticns

available to the courts, although few make use of them. In Boston, for example,

the clerk's ‘office has successfully employed summer undergraduate interns and
graduate students without law training to perform certain administrative, manage-

ment, and statistical papers. This has supp]emented the work of the court staff,

60  Se= chapter 10 (Chicago). : i N ' C P
61 See generally Fusco, supra note 18; Rothstein, The Chicago Experience, 17

P

URBAN L. ANN. 133 (I979); Klein, The Politics of Housing Dispute Resolu-
tion: An Academic Perspective, 17 URBAN L. ANN. 353 (1979). f
62  See chapter 12 {Cetroic). Y o S 2 o
63  See chapter 14 (Philadelphia). : - T : ' I
64  See chapter 13 (Hennepin County). Small claims are heard in the “Concilia-
" tion Court", which is not a court of record. (In the housing court in
Boston, smail claims also are heard in that court as it has omprehen-
sive subject matter jurisciction. See chapter 5.) g .

65

- This was meant as a safeqguard to better ensure due procesé;j
66  See chapter 12 {Detroit). : S . o
67 Pittsburgh's housing court is not a court of record, although code viola-

tions are criminal matters. See chapter 9., o _ o
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accomplished useful'tasks,68 and aided both the;student and the couft>involveq{59 o

Many colleges ahd,universifies_have‘such-internship pfograms. Scme last‘oniy a.
few weeks, and the undergraduates may need only minimal or no stipends./0 Qther
internships may be part of seminars where the students are preparing course pa-

pers and, therefore, seck this type ot learning experience. Others are fuli-time:

internships required as part of graduate school studies.’] (If the student is

“to be paid, there are some federal funds made available to the schools. concerned,
..covering up to 90% of the wages.) ; .

i

"~ To.date, few courts studied have made much use of other sogurces of'assisfance,

such as volunteer help from the community. Innovative programs can be designed,

f including utilizing the resources of retired persons -in the community.’2 Such
~ jobs-‘could range from assisting with directing people on high .caseload days, to

using persons with private busiuess experience in court management areas. This
community service might well be welcomed by senior citizens. (The process of
selection need not be time-consuming for court personnel.’3) P

- (9) Cashiers. In landlord-tenant matters:as well as code enforcement brdceed-

ings, a cashier may be necessary in order to collect fines, small claims judg-

meats, or rent escrow/4 deposits. In many courts, this job is not a separate

68 This was done in 1979, when a student exhaustively examined the statisti-
cal and other records for the clerk. Telephone interview: R. Susan
Dillard, Clerk-Magistrate of the Boston Division of the Housing Court
Cepartment (October 12, 1979). In 1972, the first housing court judge
used a law student to prepare an exhaustive legislative history of the
Boston Housing Court. See generally chapter 5 {Boston). s

59 The Supreme Court of the United States, for example, has two programs (in

- addition to the clerks who serve the Justices). The Judicial Internship
Program has seen more than 90 interns in less than a decade. Serving 3-

- 6 months, without compensation, the students come from diverse back-

grounds in the social sciences, management, and law. The Judicial Fel-

/- lows Program, instituted in 1973, draws 2-3 early-career professionals

/. to the program each year, for one year assignments. Of the first 14

teaching. Nearly half were not lawyers. See generally Cannon & Morris
Inside the Courts: The Judicial Fellows Program, 12 PS [NEWS J. AM. POL.
- SCI. A.J (1979). S S
70 Connecticut College offers one such program, which the ABA-HUD program has
; utilized frequently. : . - o S -
71 - This was a practice, for example, at the Fels Institute of Local and State
: Government (Wharton School) for all graduate students. Many other
graduate .schools of public administration ‘have internships as well.,

72 2 It is remarkable that the judicial branch has seen little of this sort of

assistance (compared to the executive, and legislative branches, where
experimentation is more widespread). : :

73 ‘This is a function that might even be handled by the CAC. See later section -
5 in this chapter, titled "Mechanisms (such as a CAC) for Commurity Partici-

_ pation", 1 S
74 Rents are paid into an, escrow account(s) usually at the time a conditions

defense is- asserted.. Generally, rents remain in the accounts pending a
hearing on the merits (and sometimes, subsequent to the hearing, pending .
landlord repairs). Normally, the tenant already has withheld rent  and
the. rent escrow arises in the context of a proceeding -initiated by the-
landlord for an eviction. There are other variations, as . in Pittsburgh.

See chapter 9.
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. position, and the job is handled in the clerk's office at the counter. Also, one
of the staff in the courtroom may handle part of this job. For example, in
:Pittsburgh the clerk-tipstaff is present at the conference table to collect fines
- that are paid that das. In Allegheny County, the district magistrate has a smail
" office staff who can collect fines, if defendants wish ‘to pay at that time.

Rent escrows ‘are hindled in a variety of ways.’5 1In Baltimore, a “"rent escrow

clerk" handles what the title suggests, on a separate fleor of the courthouse

building. In Hennepin County, tenant-defendants go “"downstairs" to the clerk's
- -office to deposit their monies at the clerk's office.. In Pittsburgh, a somewhat

unusual method is employed. If the rented premises are certified as “uninhabit-
T able" by. the code agencies (according to a series of "points"), tenants deposit
SV 17 their rent into the Mellon bank escrow accounts. ;-

A repeated prdb]em-seén in many courts is the failure to pay outstahdihg fines or

St b that the court may wish to designate one of its personnel,” likely from the
S .} - clerk's office, to actively pursue the collection of these fines.)

- (10) Process Servers. Service of process can be' a somewhat complicated func-
tion, as described. elsewhere in this Report.’7 Depending on legal requirements
as to service, as well as the efficiency (or lack thereof) encountered with the
agencies concerned, this personnel aspect can become critically important.

I

One of the functions of a group studying the implementation of a housing court,
- whether for code enforcement or other housing-related cases, should be to pin-
. point these types of needs. Opinions as to reforms in this area are likely to
differ greatly in the community.’8 - : ,

Service of process rules and 1laws may need to be changed. Moreover, streamlined
1 . methods of service may have to be considered, including either adjustments to
b4 v - administrative mechanisms or new procedures and staff within the courts. To the
i extent that service can be accomplished by the. private party (usually, the
I Y TYandlord) rather than through "official" process servers, some-of this personnel

i & .. workload can be alleviated.  Many court.rules do not permit this type of service;
"~ others have additional steps for service.’9 T . ‘

, . , \ _ )

, oo , 3 _

L In landlord-tenant cases before the FED Court in Chicago,80 there must be
44 % personal or substituted service accomplished by the Cook County Sheriff's Office.

75 See chapter 8 (Baltimore): chapter 13 (Hennepin County); chapter 9 (Pitts-
- _ .. burgh, re landlord-tenant aspects .[which are not within the Jurisdiction

, ~of . the housing court per sel) . L :
76 The failure of small claims courts to actively assist in collection of
o\ " "private judgments is distinguishable from fines, which are amounts owed

~ .\~ problems are critiqued elsewhere in this Report. - See chapter 17 (re
. housing justice in small claims courts). o e . :
77 See generally chapters (3-15) (city chapters). o .
78 The TandTord and tenant sectors are likely to have proposals that address
\ abuses -under the current service ("war stories" may abound). The touch-
AT - 'stone here "is whether undue delays or faulty service seem to be recur-
VI N rent, and what measures will cure these problems, :

79 Service by mail, used in Baltimore, s accomplished by the court as an addi-

% “tional back-up (not required by law) to personal or “posted” service.
B Seechapter 8 (Baltimore). AR _
80 “FED stands for. Forcible Entry and Detainer (eviction cases).

X
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- the latter serve notices to quit and writs of possession for landlords. (It is.

process also may be done by the Sheriff(s).84 . o ‘
A o .

O

Writs of restitution (physical eviction) generally also are done by the Sheriff's
Office, taking from three weeks to as much as two months.8l Code enforcement
cases in the housing court of Chicago are hampered even .more severly by lengthy
delays. . The Sheriff's Office requires a minimum of 90 days notice to serve the
defendant (for appearance at the first court hearing). These delays have I
been criticized. One alterrative, permitted under .state statute, is "special.

process servers". These persons are selected by the Corporaticn Counsel of

the city and are paid to accomplish service.82 - : ‘ o '

The Philadelphia courts have approached the situation differently. The land-
lord-Tenant Court and the Code Enforcement Court utilize special "writ servers"
and "landlord and tenant officers". The former serve summonses and complaints,

interesting to note that actual physical eviction can take place at the time
of service of the writ.) Many landlords use these of ficers, rather than waiting
for the much longer process through the sheriff's office.83 : .

Baltimore's housing court uses "Special Enforcement Officers" from the city's
Department of Housing.and Community Development to .accomplish service of the
summonses in code violation cases. These experts are former agency code. inspec-
tors, and the approach is quite successful. The arrangement does not involve
direct costs to the court, and places the responsibility in the hands of the code ,
enforcemert agency. In the Rent Ccurt, constables do. service of process; civil s

In Detroit's Land]ord-Tenant"Divisiqn, landlord§ pay court "bailiffs"85 fixed
fees to serve court papers and evict persons, if necessary.86 In the Traffic

and Ordinance Court, which handles code violation cases, threc policemen are

specially assigned for service of process and for bench warrants.
!

The above two court systems thus offer a series of interesting approaches, as do | i
several of the courts mentioned below. - The procedures. in landlord-tenant and . it
code violation cases may deserve replication in other court systems. _ : : ﬁ

In Boston and Hampden County, the court officers, who are uniformed bailiffs, can
serve process and orders of the courts when they otherwise do not have courtroom ‘ ;
duties to perform. - In addition, Hampden County's chief housing specialist is S
appointed as a deputy sheriff. In unusual circumstances, he or she can assist by
carrying out civil process. This is an advantage, as the housing specialist

tends to be aware of certain problem cases and can effectuate service whén the
opportunities present themselves.87 . - T e

s

YT\~ . L
V-2 . . : [

Pittsburgh uses a different "first service! approach. Service is accomplished

. 82 The Corporation. Counsel is authorized to do so-when it would be “detrimental®

\ i

81 See chapter 10 (Chicago). : i
to wait for the. Sheriff's Office to accomplish service or whereithe de-
fendant cannot be found. Thirty to forty such orders are signed daily.,

’ - See 1id.. i S - - '

83 See chapter 14 (Philadeliphia).

84 See chapter 8 (Baltimore). '

85 These bailiffs, as explained in an earlier subsection of this chapter, are .

.. not courtroom bailiffs (i.e., they do not perform. the usual  functicn of
: maintaining order in the courtrooms). - . e L ’

86 -See chapter 12 (Detroit). : S \

87 "No other housing specialists in other courts. are deputized: but, see infra-

' note 90. ‘ o : ’ R ;
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. to the administration of Juct1ce in the commurit

1

" /through certified mail in code enforcement: actions.88 If service cannct be
/proven, the magistrate uses the Housing Clinic89 to investigate for an arrest
"warrant. In so investigating, [the probation officers of the] Housing Clinic

also may make personal service of the summons or subpoena, if necessary.
Overall, this unique methodo1ogy is advantageouS’ and, it starts with 1ow-cost
mailed serv1ce _ , . / : : 4;‘

Backing up the process servers are the personne] in thefclerkﬁéfcffide. Tney- :

aré responsible for preparing the necessary papers, checking that they are in
proper order, and rcuting them to the process servers. (This function, usual 'y
handled by assistant clerks, was deccr1bed ear11er in thlf chapter. 91)

(11) Other Pos1t10ns. In addition to the ten "addltlonal staffing p051t1ons"
set forth above, the court may have other needs as weli. Reference should be
made to preceding sections of this chapter and to later chapters in this Report,

regarding: (a) the prosecutorial function for code violation cases~92 (b) the
special investigation teams. for code violations:93 (c) tha code vwolat1on

"expert witness" approach used in New York City's housing courts;% . .(d) the:

eviction prevention centers uz2d in some courts, once Judcments by the courts
have been rendered:95 (e) legal aid services for persons before the ccurts
(f) special counters for counselling persons wishing to file complaints;9 (g)
special c0unters for persons when they arrive at court cn the ddy of their
hearings. (h) the many types of court-satellite grograms that are important

and, (1) overs1ght func-
tion provided by the citizens advisory Commlttee 10 s

88 . Proof of service is by the court obtaining the return receipt. ' If this
fails, only then is a form of "persowa1 serv1ce" attempted ' See chapter

‘9 (Pittsburgh).
89 The Housing Clinic is described in more deta1l in an earlier section of this
chapter, titled "The Housing Specialists and Parallel Special Operatlons
, . in the Courts". See also chapter 9 (Pittsburgh). Its personnel are called
/ “probation officers" and nave similar, but dlstlrgu1shab1e, functions from

- " the more typical "housing r'\c’c1ahstr" (as seen, 1n Boston and in Hanpdent‘

County housing courts; see chapters 5-and 4).

2 9b An alternative is to issue a bench warrant for the arrest of th' defendant

signed by the magistrate of the housing court.

é 191 See supra note 89: Croteau, Housing Specialists in the Hampden County Hous~

ing Court, 17 URBAN L. ANN. 85 (1079)

2 92 . Many different approaches prevail, from attormeys in corporatwon counse] S
P offices, see chapter 13 (Hennep1n County), to attorneys w1th1n code agen- o

cies, see"_ﬁapter 9 (Plttsburqh)

393 A team approach was developed in New York C1ty ‘See chaptev 6. )
94 New York City's housing courts each had cone code .inspector stationed at’

..~ the court to offer, expert testimony in any case before the varlous courts
kY in that berough. See id. ¢

953 Two cities have specwaT——rograms. See chapter 8 (Ba1t.more. re Ev1ct1on

Preventicn Center): chapter 10 (Chicago: re the program of the Department
of Human Recources).  See generally a previous sertxon of this chapter,
3upra note 89. i

. 96 i One Tandlord- tenantvcourt has a Landlord- Tenant Legal Aid C11n1c run by a

Tocal law school, at the court. See chapter 12 (Detro1t)
97  New York uses pro se clerks. See chapter 6. See also to & prev10us section
. "of this chapter, titled “The Clerk s Office: Staffing and Operatlons"'

98 See id.; chapter 12 (Detroit).

99 T See generally chapter 18 (alternat1ves to hou51ng dlspute resolutlon)

100 This approach is descr1bed at 1ength 1n a 1ater sect1on of thls _ (cont.)

\ .
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Conclusion

When- a community
be realisticlOl "ip ijts projecticns
needed to implement new approaches.

s considering innovation and charge in

B

its courts,
ot

Man, of the positions that should. be consi-f

dered -have been described above.

One of the ways to evaluate local requirements
begin to ask a series of questions.
are code violations, small claims,
_are these caseS'processed,'heard,.and disposed?

By examining each of these-many;stages‘(the use‘of'diagrmn§ shewing the various

processes may help in analyzing this), it will be
of the personrel requirements. - Each step of the
system for properly serving the public should be b

How does the court process work now?
and landlord-tenant cases being handled? How

t§
How

is to evaluate “systems":

possible to obtain a good grasp.
way, the needs of the judicial
orne in mind. . : Co
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101 Practical limits,
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ater section of this chapter,

i

it must ;_
~nat ‘types of personnel are or might be /







i m e TR i i £ s

. . b LR i
B P R T S DA T ORI U S

e e
T s e B

' MECHANISMS (SUCH AS A CAC)
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FOR COMMUNITY PARTIC! PATION

A HOUSING COURT CAN BENEFIT FROM ACTIVE COMMUNITY GROLP PARTICIPATION, SUCH AS
THAT PROVIDED VIA A CITIZENS ADVISORY COMMISSION (CAC). THIS FUNCTION SERVES NOT
ONLY TO ADVISE THE JUDICIAL BRANCH, BUT OTHER AGENCIES AS WELL AS THE COMMUNITY
IN GENERAL ABOUT THE EFFECTIVENESS OF THE" COURT AND THE FULFILLMENT OF ITS:
;RESPONSIBILITIES. . o / i '

i

‘Active community groups that advise the courts, such-as a‘'well-formulated citi-

. zens advisory committee or commission (CAC), can be a valuable adjunct -to the
. functioning of a housing court. Such CACs currentiy exist in New York City,
' Hartford, Pittsburgh, and Buffalo.l At one time, there were CACs in Boston and
. Hampden County during the early years of those courts.? : S .

rally, ‘and- prior to the implementation. of a housing court. As a community

; Most 'CACs. arose as a result of citizen group concern about housing matters gene-

recognized the need for establishing a housing court, there also was Serious

concern with maintaining citizen input once the court started operating. The
supporters of the new housing court(s) were concerned that these “experiments"
would -achieve all their important objectives. Not surprisingly, many of these
individuals from active citizen groups became the first members of the CACs, once
established.3 Typically, this brought sophistication and ‘political astuteness
about housing issues to the new CAC. 5 : U

The purposes of a CAC are several-fold. (1) As noted aboVe;.the CAC can be
a major force locally for sustaining support for the housing court. Thus, when

. adjustments are desirable in the political arena, particularly with legislatures
: or the executive branch, the CAC can provide a powerful citizen and group consti-
© tuency. This may be crucial when consideration is given to the ‘court's powers
:(as in Buffalo4), its budget (as in New York City5), or even its continued
.existence (as in Hartford, see below). : : v ' N

i(2) The legislative or other body that creates the court may seek to use the CAC
‘as a source of independent analysis about the court. In Connecticut, the state
legislature required the CAC to file a report after one year. The report was one
of two analyses performed to determine if the eighteen-month experimental housing

1. See chapter 6 (New York); chapter 3 (Hartford); chapter § (Pittsburgh); chap-
: ter 7 (Butfalo). = , | ' S S
2, See chapter 5 (Boston); chapter 4 (Hampden County). . SR :
3 1 To obtain adoption of legislation for a housing court, community leaders ne-
i cessarily will have to be involved., As they study the possibility of hav-

~ing a housing court and as they help draft enabling legislation, they ob-
tain knowledge and information that they will carry to their CAC duties.

LA .
. 4

-4 ‘See chapter 7. The court in Buffalo currently handles only code matters.

u However, under certain circumstances the housing court eventually also may
\ be assigned Tandlord-tenant cases. The CAC will play a role in advising
:the chief judge (who has the necessary administrative authority under the

‘Taw) in this respect. o : -
5 See chapter 6. In New York City, the CAC frequently has heard  comments
about understaffing and the need for a more realistic budget. In turn, .
this message has been strongly conveyed to city and state officials
concerned with the courts' budgeting and -staffing matters. [This helped
result in appropriations, use of inspection teams, and some éomputeriza-
tion. Comments by Albert Walsh, national advisor, v o C
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court in Hartford should be continued.® - ’

“(3) Most importantly, the CAC serves as a forum for the exchange of ideas about
the needs and ‘problems of the housing court. Such discussions can surface issues

~overall operations.’ For example, in New York City, the public has the oppor-
“tunity to testify at formal hearings.8 This also can be dccomplished more in-
e formally at the reqular meetings of the CAC, as was the case in Boston in the
. mid-1970s when anyone could attend the CAC's meetings and bring up general mat-
' - ters, suggestions, and complaints. . . ; :

(4) = Government officials also may have concerns about the local court system.
In Pittsburgh, the CAC functions with representatives from’ several city and
county agencies,lQ The problems with code enforcement in that area, therefore,
can_be thought through as an inter-related "system". Dialog among the parties
can lead .to cooperation, change, and innovation on .a systematic basis. This
approach, if adopted by other cities, can encourage initiatives that reach not

© . ated housing agencies and issues as well,
(5) The CAC need not be merely a reactive body. It can serve to help implement
reforms and initiate new approaches. The CAC in Hartford has assisted in devising
understandable court forms and multi-lingual brochures, with approval by the
court.l In Pittsburgh, the CEC has undertaken still other important projects.
Similarly, a CAC can urge both public and private sectors, includin? landlords’
associations and bar’ associations, to provide still other assistance.l2

- By the same token, the failure to have citizen input;cén ajggravate a 1atk of com-

6" See chipter 3. The CAC made 'a written repo}t to the state legislature
» in early 1980, favoring permanent establishment of the court.
7 Note that the focus is on “types" of cases or “general” housing stock pro-

A 2 . cases or'particular individuals' problems. ‘ .
! . ' B See chepter 6. In September of 1978, for example, the CAC held hearings in
| | . —— . - . . . 5 .
oL the police auditorium for two days. Many persons from the community

] . “"testified". Others also distributed written summaries of their remarks.
: | .. 'The full hearings were transcribed and summarized for use by the CAC and
g \ - the judges. . - : R ;

A 19 Comments by Judge Paul Garrity, national” advisor. Ouring his tenure as
A Y ' judge of the housing court, very informal discussions were held with mem-
[ | bers of the pudblic; these public colloquia at 'court were dubbed “CAC
L 77 . meetings". . ‘ | :
;10 .Comments by Judge Alan Penkower, national advisor. See Chapter 9. A
-11%. See chapter 13 (Hennepin County)™ a committee of Judges performed a simi-
Y - Tlar task in terms of redesigning court forms and- attaching a. brochure
Y to atil summonses .regarding eviction matters. See Rogers, An Alternative
k to a Housing Court, 17 URBAN L. ANN. 177 (1979); examples of the forms are
included.  See also, Scott, Small Claims Courts in the Context of Housing

u\ e

. pubTished. by the National Center for State Courts for the ABA's Special

- *, Committes on Housing and Urban Development Law. ’ -

.. 12 "The CAC could, for example, encouraje landlord organizations and the orga-
Y nized bar to redesign standard lease forms to help correct often-seen
Lo .Iand]ord—tenant'problems; Similarly, the CAC might encourage the bar to

’ undertake a new program in mediation. See chapter 11 {Los Angeles); Fbel,
Landlord-Tenant Mediation Project “in CoTorado, 15 URBAN L. ANN. 279 (1979).

\
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j or problems that Titigants in genaral, or potential users, have with the court's.

only to what the housing court, per se, should be accomplishing, but to associ--

blems. It would nrot be appropriate for the CAC to debate individual -

.\, Justice, in RUFNKA, HOUSING, JUSTICE IN SMALL CLAIMS COURTS (19797,
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munication between the courts and the community. It is no surprise that attor- _ oy
- _ ‘ neys, litigants, governmental officials, and members of the public are reluctant ' I
et to engage in individual, critical dialog directly with a judge or judges. 3 i
N A The very presence of a CAC legitimatizes this dialog, providing an appropriate
o forum for expressions of interest and criticism. (If necessary, anonynity can be - i
, . s retained by having the CAC undertake its own s¢rutiny of matters, and issue its .
IR own report). : o L ) - iF

Without a CAC, if the housing court begins to fail in.its missions, thers may be
little or no outlet for timely expressions of concern.l4 The CAC can -address -
* minor deterioration prior to what otherwise might become calls for the abolition
of -a troubled housing court. Some observers have suggested that problems with
some -housing courts might have been avoided, had a CAC been operatibnal.15

M S

The lack ‘of a CAC can lead to the reverse of the advantages cited above. Inter--
agency cooperation on certain housing problems may be difficult to engender:

otherwise, as-with cocde enforcement reforms. New roles for the court, new

opportunities for dispute resolution, and additional services for the public may

not be forthcoming. .- ' ' o '

In fact, it can be anticipated that elected officials and others naturally will
‘resist most new programs and increased expenditures. 6  Comnunity-wide sup-.
port, such as that provided by a CAC, can help win approval for housing-related

changes. A CAC can act as a additional force on the political structure.

_ The mere existence of a CAC does not meéan that it will automatically be an
i '~ effective oversight mechanism. Some critics maintain that if it is strictly a
; 3 "blue-ribbon" CAC, it is of no help at all, that it can obfuscate public calls
: & for needed reforms, and it can become “captured" by the court. Typically, a CAC
has a life cycle of its own, vaciiiating between helpful activism and passivity -

¥ S -

. 13 At least three factors lead to this situation: (1) a perception about
: judicial ethics, which causes many judges to avoid nearly all ex parte
contacts regarding litigation .issues; (2) the reluctance of prosecutors
¥ and defense attorneys to engage in such discussions when they expect to
i be back in the courtroom at some future date; and, (3) the mystique of
: _the court and its judges, which makes members of the public apprehensive
_ about speaking directly to "the judge". : RN \
14 it is. possible, of course, to bring gross cases of abuse, misconduct,or : v
incompetence before the judicial’”branch or e special board. These for-. '
: mal charges .and procedures; however, cannot really be compared with the
role of a CAC. - (1) The formal procedures are after-the-fact and usually
dnvolve only the most dramatic instances. (2 They are intimidating, &
.. complex, and imbued with due’ process considerations: ~(3) Importantly,- L
o .the CAC focuses‘not on individuals' problems, but on "systems" problems.’
- e (4) Finallv, the -CAC can take positive steps for improvements; other
~ - formal procedures basically are punitive and complaint-based in.nature.’
15  See chapter 5 (Boston) for a .brief elaboration. Privately, some parties
) have intimated that the operations of :the court might have been " ad- : Lbe
dressed by the CAC and a report made at an early date.: Instead, parts of ' RS
the imbriglio escalated to the level of litigation, a transfer, and . 3
resignations. ‘ . _— S
16 Unless there is strong lobbying for such programs, a legislative .body {par-
: ticularly the state legislature) is liable to pursue a conservative fis-
‘cal posture in the absence of "proof" or wide support to the contrary.
" See chapter 16 for a description of on-going:attempts to establish still
- ‘other housing courts. . L S - i,
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*.in Hartford, Buffalo, and New York Cityl8),

bvér a period of years.l7

A CAC SHOULD BE BROADLY CONSTITUTED IN TERMS OF MEMBERSHIP, = MEMBERS CAN BE -
- FORMALLY APPOINTED, OR THE ENTIRE OPERATION CAN BE RELATIVELY AD HOC. . 1 =

In establishing a CAC, thought must be given to whether it ought to be ad hoc and
informal, or actually mandated in the legislation creating-the housing court (as

/

A;Some observers argue that the CAC should be-mandated'and'ggven certain reéponsi-
' r[bilities.n_The - also suggest that then the CAC cannot -be easily abolished‘or_
_-become defunct. . : C o S

Many'otheré suggest that CACs fu]fi)]Aalmajor function only in the beginnin@f
years of a housing court, when ‘the situation is most volatile. It is argued that
once, thei'.court is established, the CAC' ceases to perform a major function.2Q

With or without a CAC, there is little doubt that’ annual public hearings should
be accomplished. These hearings could be summarized, and a public report made.2l
This would encourage some modicum of continued community oversight and some
impetus for change. _ ~ _ - : N :

How a CAC's mmebership is conétituted, is a matter of wide variation. : (1) The’

first question is whether or not specific individuals should be named to the CAC.
(2) Another question is whether or not to have fixed terms of office. P

One approach is to provide for fixed terms of serveral years, with Staggered
appointments for the purpcse of continuity {as in Buifalo). In Boston) on the

2 other hand, there were no appointments at all; rather, the CAC attendees were any .

. interested persons who chose to attend, with some repetitive attendance by key

individuals. The Pittsburgh housing court's CAC is akin to that which existed in

-4;117 Most Special Committee members and national advisors were against maﬁdating
- ' ABA creation .of a formal CAC mechanism. Some felt that various cther

I

L f in Chicago (comments by Judge Richard Jorzak) and Hennepin County (com-
L./ ments by Judge James Rogers, national advisor). They therefore believed
7 that a CAC was unnecessary in such cities. Others, equally against a

- mandatory CAC requirement, thought that one contribution of an ad hoc CAC

would be the encouragement it would give to other community and neighbor-

very active community groups already performed these functions well, as

“hood greoups- to become much more active in housing issues (comments . by --

Walter Washington and Daniel Epstein, members, and Judge Alan’ Penkower,
national advisor).‘ The sense of the Special Committee was that an
dinformal CAC, with limitatiors as to its role (see .later part of this
section, on “improprieties"), might be a good device; but, that it
should not be mandated (comments by Judge lLaughlin Waters, -Chairman).

.18 See chapters 3, 7, and A

19 In Boston, a CAC meeting was advertised and only a few individuals appeared.
t The presiding justice concluded that this indicated a lack of interest in
» the CAC, and no further meetings have been called or held for the several

_:years since. (From Boston interviews, 1979.) , :
20 This incorrectly assumes that the housing court has no real need for mid-
course corrections or, support for changes, expansion, budget, or innova-

, tions in relations with agencies and the public.’ o

21 Rs noted, supra note 8, 'this public hearing approach has been used twice in
New York. City. See cﬁapter 6. - | : X A
. . B H \

\
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.k Boston. There, however, the ad hoc attendees tend to be “regulars", and, they q
P g elect officers for the group. — —— . : I3 o q4 -
S -Aﬁ P A mixed approach could include some. formally appointed members plus advertising 3
§ - all meetings as open to the public. Tnis would insure a relatively expert B
and continuous membeérship while encouraging diverse ‘inputs from other private - 3
;citizens. The CAC also might utilize "sub-groups" of members and new attendees )
KRR alike, who could work together on special projects (such as informational bro- .
S » * chures for litigants). : . B o
(3) A third issue revolves around involvement .of égehcy and judicial bersonnel. :
Serious .thought should be given to regularly including ‘agency representatives: !
at the meetings. " They would participate ex oOfficio, contributing to the -
- dialog and ‘perhaps helping solve problems identified in the CAC discussions. :
SN . It ié relevantffb”pdint out here that the CAC need not restrict itself solely ;5

to court issues. Housing questions extend to agency roles as well: for example, H
dealing with code violators. In:Pittsburgh, the discussions tend to .be wide- "

' ranging, crossing various . lines of the executive, legislative, and judicial
branches. Thereby, the CAC seeks programmatic, and not merely judicial, changes
across governmental lines of authority,.

Similarly, consideration should be given to attendance by judicial personnel.
Th0ught§ differ widely in this respect. Some Judges pursued widespread community
contact?3 and were heavily involved .in the CAC meetings, as was once done in
Boston. Other judges object to this role, believing that they-should not be
present at such meetings, since this conceivably could lead to incorrect assump-
‘tions about the judge's objectivity.€% In some cities. Jjudges-are invited only
| ' to some of the meetings. In gew‘York City, the judges are urged to attend a
by porticn of the public hearings. 5. - % -

. i
t H

_ There are several other options avaiijable. The ‘chief. administrative Jjudge :
AT 1 - might attend some of the CAC meelings or the annual public hearings (rather than -

. B the judge who actually presides in. the housing court). An alternative would be
. - for the judge to.designate one of the housing specialists, chief clerk, or court

: | E | . B
R if t administrator to. attend all CAC meetings. A report then could be made back to i
ST % | the judge (assuming communications are good within the court). Still another :

i . approach, best used in combination with the above, would be for written "minutes"”

i . of -the meeting to be prepared by the CAC and then given to the judge, among

A | others.26 S ‘ y : . I .

7\ i : : S '

;‘" \.\ . l\‘ : . ’ ) 4 .

gy 22 CACs probably would be- well served by having reqular attendees ‘from the

g | . several local code enforcement agencies, the housing authority, the local

N Voo housing .and urban ‘development department, the planning office, the

R -4~ welfare or social service agencies, the mayor's office, and the corpora-

S A\ - tion'counsel’s ¢ffice. : o Y o :

I 23 Comments by Judge Paul Garrity, national advisor. .In Chicago, the housing o

, ; " court judge has done .likewise. See chapter 10. ‘ : ’ ‘

24 '\ Interview with Judge E. George Daher,  Presiding Justice of the Boston Divi-
: ' sion of the Housing Court Department of the Trial Court of Massachusetts
_ {Cctober 30. 1978). Concern was expressed that this could lead to
Y . perceptions that would compromise the -integrity of the .court. At the
o wsame time, -the Clerk and the housing specialists do perform community
Lo contact functions. : - .
25 . They.in fact did so at the publiC‘hearings,_supra-note 8. . » : .
26, This“is done 'in New York City and in Pittsburgh (comments by Judge Francis
%, Smith and Judge Alan Penkower, national advisors). : :
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~engaged in “day to-day interference" in court Effairs;3

(4) The fourth questlon involves the method of selectlon of the CAC's members
Members should be drawn from a diverse set of communlty 1nterests, including ten-
ants, landlords, the bar, the business community, legal services, and neighbor-
hood or consumer/civil groups. One method of selection might involve groups
themselves nominating their own representatives to the formal appointing autho-

S rity. Or, such representatlves could be named dlrect]y, w1thout further reviews.

If there is to be-an actual appointing author1ty to- the CAC, this probably will
- be a local issue,’ although one city suggestct - that the Governor should do so.

In Buffalo, 10 of 12 CAC appointees  are chosen by ihe chief Judge in that juris-
~diction, for definite terms of office. The mayor and the city's commissioner of
l1censes and inspections each choose one person, who serves at-their pleasure.

.In New York City, the administrative judge, with preSIdlng Judges cpprovaI makes
most of the appolntments

A CAC'S ACT: VITIES- COULD 'RANGE FROM PROVISION OF SERVICES TO A TYPE OF “COURT-
NATCHING" "~ HOWEVER, CERTAIN IMPROPRIETIES MUST -BE GUARDED AGAINST.

As mentioned earlier in th]s section, the CAC’can perform a host of functions.
These need not be repeated here, but certain improprieties can arise.

D One central issue is that inevitably, there will be some drscussvon about the
appropriate role of the CAC in the selection and retention of court personnel. 28

Sharp differences of opinion on this topic prevail. Many experts urge that the

CAC should not address personnel matters at all, except in the most unusual of
circumstances. Others suggest a limited role for the CAC via actual interviews
of the candidates for the top pos1t10ns within the court judge, chief housing
specialist, and clerk. . a

A more modest approach is to involve the CAC only in interviews of judges, if the
housing court appointment is for an extended period.29 The CAC could suggest
two or more names rather than only one. The chief judge would take the CAC's
suggestions under advisement as being only advisory, mot binding.30 (In a
cystem where elections or frequent rotation is used for the Jjudges in the housmng
court, this role for the CAC wou]d not be workable. )

"As "to other court personnel, there is good reason to leave these selectlons to
the judge(s) or to the prevailing civil service system. The CAC, after all, has
the opportunity to scrutinize any serious performance failures in the system by
commenting on public impacts (rather than persona11t1es and internal court
affairs). - : o g .%' _ ‘ : C

(2) The CAC shouid avoid certain improprietIes. (3{ CAC members cannot be

‘|‘ |

27, See chapter 16 (re Norcester) chapter 7 (Buffan), chapter 6 (New York
..~ City, where the-mayor also makes a few of the appointments).

28 f Generally speaking, the CAC must avoid any appearance of being a'"grwevance

board" or .exercising any superintendence over personnel matters. On rare
occasions, however, the-attention of the chief Judgc may have to be drawn
by the CAC to an espec1a]]y bad problem.

29 Generally, this should be at least one year. Or, the CAC mtght be 1nvolved
in the interviewing of-only the first judge, particularly if that Judge

_ is to be newly appo1nted {(not coming from the ex1st1wg bench)

30 This approach was taken in Hartford. - See chapter 3.

231 In extraordirary circumstances, it may be necessary to - have an extens1ve

"court- watch", as was done . in Ch1cago to correct serlous abuses (cont )
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they can reasonab]y expect to have regular appearances in court, 32

tions should be reserved for CAC meetings, and not thkrough individual r ‘t.ngs
with the court personnel: (d) the activities of the CAC should avoid ar ~-n1i-
ticizing" of the court; (e) a reasonable approach in terms of relatic ~with
the media ought to be pursued: (f) generally, the CAC should not be involved ‘in
"hire-fire" decisions; (g) care must be taken not to  interfere with judicial
functioning or the independerice of the judiciary; and (h) the CAC should not have
11ne authority over the court, or try to exercise any. ,

(3) Finally, the CAC might adopt rules of procedure, so as to avoid discuégion

of specific cases before, or about the be brought to, the court: . There shou]d be
a prohibition on d1scu5510n that would -appear to lnfluence case outcomes.
fact, .if judicial system persons are present, it is clear that they would hagg

 to absent themselves during any unauthorized discussion of individual cases.

- If the .CAC is to successfully involve judicial personnel at the meet1ngs or via.
‘ wrltten mater1als, such conflicts. of lnterest must be avoided. - . M

At public rearwngs. of course, this situation will be made somewhat more dlffl-
cult to control. Even then, a strong chairperson can deal with this problem in
most instances. Public hear1ngs if properly planned, can result in much more
than off-the-cuff remarks. "In New York City, many w1tnesses prepare va]uable re-
marks and reform proposals; some are written and submitted for the record. These

materials provide the CAC with additioral information for discussion, diStiIIa-

tion, add1t1ona, and subm1ss1on to the Jud1c1ary and to app opriate decision-
makers R

Conc1us1on

Thus, a well-defined CAC can provide an opportunity for ongoing “1nst1tut1ona1

therapy" that touches not only the housing court, 4 ‘but” other - governmental'

agency and legislative responsibilities as we]l 35 It can act both as a healthy
check on, and stimulant for, seeing that the overall responsibilities of the

‘: court are served effective]y. The CAC's periodic scrutiny illuminates both de-

.for the rou51ng court and the conmun1ty that it serves. \

fects and opportunities. Moreover, it provides a source of cont1nu1ng support

N,
N\ .

.See Fusco Collins & Birnbaum, Chicago's Eviction Court: A Tenant s Court
of No- Resort 17 URBAN L. ANN 93 (I979), Rothstein, The Chicago Experi-
“ence, 17 URB AN L. ANN. 133 (1979), Klein, YThe Pol1t1cs of Housing Dispute
Resolution: An Academic Perspective, 17 URBAN L. ANN. 353 (1979). Co

.32 é In several cities, CAU members have gone on to become members of the court

33 'This would not negate d1>cuss1ons about problem -areas or nelghborhoods~

system: New York City (a judge): Boston. (the clerk); and.Pittsburgh {a

--housing specialist). = Whether.this is appropriate depends on individual
circumstances, the facts involved, -and the public percept1on of such
appointments.

{ in the city; for example, litter, debris, and deter1orat10n problems on

. - the "south.side" cf the city, etc.

34 Oné area that deserves scrutiny is the assistance being given unrepresented
litigants. For example, the CAC could determine if the use of housing
specialists in mediation of the litigants cases--versus unsupervised,
out-in-the-hall sett]ements--1s ma.ked‘y helpful. (Comments by R1cardo
Munoz, member.) '

35 Even where no thought 15 heing given to- adopt1ng a spec1allzed hou51ng

court, an informal CAC still may be worthwhile for purposes of exanining

how housing- reTated cases are be1ng hand]ed 1n that Juv1sd1ct1on

-2.79— - -
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does a "program audit" -of the housing. court.
. approved at the state-wide level and is included in the overall appropriation for
.the New York Civil Court.b

‘more easily, with some work.

19

BUDGETARY AND COST IMPLICATIONS

TO BE EFFECTIVE, A HOUSING COURT (AS WELL AS THE AGENCIES AND GOVERNMENTAL PRO-
GRAMS TO WHICH IT RELATES), MUST BE ADEQUATSLY FUNDED. YET, THE COSTS AND BENE-
FITS OF SUCH A COURT MAY BE DIFFICULT TO EXTRACT FROM. EXISTING JUDICIAL SYSTEM
BUDGETS. (EVEN IN TERMS OF THE BUDGET DATA ASSEMBLED FOR THIS REPORT, FIGURES

FROM THESE OTHER COURTS ARE AT A GROSS LEVEL AND ARE NOT READILY §0MPARABLE.)'

In the court systems studied for this Report, bnly fragmentary budgetary informa-
tion was able to be obtained. For example, individuals' salaries usually were

,'not disclosed. Frequently, the only data made available were for salary "ranges",
. which were too broadl

to be useful; .and, total personnel salaries were at too
gross a level tobe very helpful. Costs given in the individuai chapters (3-15),
therefore, are-only illustrative; they are not really comparable, for the reasons
set forth below. - ' : S

(1) Judicial 5ud§et§ gehera11y are “aggregated”. Unlike most executive branch

agencies, detailed information by type and location {of each court] is net avail-
able.< State and local court administrators may have some figures, but rarely
on a separate courtroom-by-courtroom or a "programmatic" basis (such as- housing

Titigation versus personal injury cases).

Moreover, judicial budgets often reflect. only jurisdiction-wide allocations, so
that any one court's expenses tend to disappear in a sea of other costs.3 Thus,
it is unlikely that the public will be able to identify the costs associated with
a particular court without cooperation and some work. by court administrators.

(2) If local courts are part of a state court budget,: there may not even appear
to be an identifiable local budgetary portion.4
done at other thar the local level (as the state office for court administration
and the state legislature). Local budgetary control may be virtually negligible.b

In New York Cfty, the city comptroller
At the same time, the budget is

Anomalous situations also may prevail.

(On the other hand, some budgets cen be identified
In Massachusetts, the Hampden County and Boston

] ' , _ . T - ' . :
I In most merit systems, salary ranges are set relatively "wide" for profes-
. sional classifications, in part to allow for merit and longevity incre-
.ases.  These ranges tended to total up to wide "spreads" of budget costs.

2 1;:For»éxamp1e, all judges', professionals', and others' salaries often are

“lumped ‘togethe-" tor all of the district courts in any ore jurisdiction.

f3;.\The‘budgetary information that was obtained often had to be drawn up espe-

*+ cially for release . in this Report. Others, as in_ the case of Hennepin
-y County, see chepter 13, simply could not be easily segregated by the .court

% administration.

{ 4 To somé'extent;‘thﬁs has -been cited aé a strategic adVantage (in arguing

for a housing court, there may appear to be no local cost. repercussions).
This can cut the other way, however, in that state administrators may be
reluctant to allow any increase in budget for one community to establish a
new, court, ‘ ' ‘ S

“-5 ° 0f course, local officials can work through their state legislators to ‘expand

()]

© Preceding page blank

a local system.under the state budgeting process. , _ ‘
-Housing " court  expenses are estimated at one-seventh of the total budget.
- % See chapter 6. - o e
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, housing court budgets .are administered by the "housing court department",7
Tt approved by the state-wide trial court administrator, and then submitted as part

. of the entire judicial budget to the state Tlegislature. If any new housing ;
Courts were begun jin Massachusetts, they also would be part of the housing court /.
~department budget. At one time, the Boston housing court was “paid for" by
the city of Boston: prior to state-wide court reunification;g) : _ j‘ :

- £ (3)  Jurisdictions with only some specialization (not a fully specialized and

L .~ separate housing court) generally do not segregate the costs of the different

' types of courts.. cudges, stenographers, clerks, bailiffs, and others are

viewed az part of one.overall operation. This 1is -the case, for example, in

Chicago, Los Angeles, and Detroit.ll L s ' :

S o : Where there is no specialized court at all, as in San Franc]sco, budget figures
T—_— regarding housing matters were not available for this Report.

Even where there is some Timited "specialization" (as- a. special calendar for
. summary' proceedings, which include evictions), separate program budgets are no:
- maintained. This is the case, for example, in- Hennepin County and Philadelphia
(although the latter did extract new datal3 for use in this Report).

(4) As ‘already explained, housing cases are handled by a variety of different
courts. Moreover, even with the specialized courts studied in this Report, one
cannot easily compare many of them. This is because their Jurisdiction differs .
. remarkably. Hampden County's housing court handles most of the housing cases in
e » the entire county.l4 By contrast in Boston,l5 .ihe district courts continue
: to handle a significant volume of eviction matters. If the two courts were to
be ccompared, there wculd have to some attempt to take into account the distric¢t

i : .
7 See chapter 5 (Boston): chapter 4 (Hampden County). : ' S
8 Worcester, Massachusetts has proposed a new housing court. See chapter
16. Note that this would place Worcester, as it currently does Hampden
County, under the budgetary authority of the presiding judge in Boston as
head of the Housing Court Department for Massachusetts. - , .
9 See chapter 5 (Boston); Garrity, The Boston Housing Court, An Encouraging
Response to Complex Issues, 17 URBAN L. ANN. 15 (1979). In fact, the
o Boston housing court was an "exception" to the gereral-unification of the
A i . courts in the Commonwealth, having to be "specially preserved". {yet
brought undcr the overall administrative control of the Trial Courts
_ Department)., -~ : Co s : .
10 For relatively obscure reasons, some courts may be segrecated {such as the
o s juvenile courts or the domestic relations courts). : o ' o
Y 11~ See chapter-10' (Chicago); chapter 11 (Los Angeles); chapter 12 (Detroit).. v- ™
3 ' ~In these courts,.virtually all of the .personnel are rotated in. Chicago,"
oL ‘ - for_example, -has no;.specialized clerks or housing specialists; nor do the
Y ) +other two. In Detroit, the court reporter follows the judge to whatever
AT T assignments he or she has. The personnel are considered more or less Lo
: ) interchangeable throughout most of the .court system. . ‘ il !
12 See chapter 15 (San Francisco). _ ' T ?5" o
13 “See chapter 13 (Hennepin County): chapter 14 (Philadelphia). =~ .. ' :
14 “"See chapter 4 (Hampden County); Peck, An Qverview of the Hampden County -
fTEusing Court, 17 URBAN L. ANN. 65 (1979): Winer, Pro Se Aspects of the
Hampden County Housing Court: Helping People Help Themselves, 17 URBAN .
L. ANN. 7T (19797 e _ T £
.15 See chapter 5 (Boston). Comments tiy” Judge Richard Banks, member of ABA K
Special Committee. . Indeed, the way the cases  are handled is different . A
than in the Boston housing court. t R ' ’

|
%
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icourts' varied roles in these matters.l6

/

: Furthermore, most -of the housing courts differ even more dramaticallyf .The

" housing court in Pittsburgh handles only code enforcement matters.l7 [n Boston,
- a full range of matters comes before the housing court: code enforcement, summary

proceedings, civil .actions, small claims, to name a,few.18 Moreover, the court
has a full panoply of relief available to it, including equity furisdictjon. In
Pittsburgh, jurisdiction does not include equitable remedies;i9 thus, :even ‘in
regard to only code enforcement cases, the budgets of these two cities' courts
are not readily comparabie.20 : s P

In summary, therefore, it is apparent that: (a) budget figures often are not
broken out by types of courts; rather, the costs are intermingled and only sy-
stem-wide figures generally are available: (b) where figures are given, costs
may be hidden (for example, bailiffs and clerical staff may be in still different
-budgets); (c) the functioring of the respective courts differs so much; that
comparability is unsuccessful in most instances: and, (d) total costs associated
with the courts are not completely reflected in the budgets. i

THE “TRUE* COSTS (AND BENEFITS) OF A NEW HOUSING COURT MUST BE TAKEN INTO

ACCOUNT.  OTHERWISE, 1MPORTANT CONSIDERATIONS ARE LIKELY TO BE IGNORED WHEN -

MAKING A FINAL DECISION AS TO WHETHER OR NOT A HOUSING COURT SHOULD BE. STARTED.

In regard to point (d) above, it is clear that most'judicial‘systém'budgets
do not display all the "true" costs. There are séveral reasons for this,

(1) Capital facilities are not broken out by types of courts. In Boston, the
housing court is lodged in relatively cramped space in the main court building.2l
In Hampden County, the housing court was moved to the new court building; it was
part of the "space demand" that necessitated such a new structure.22 ' In Hart-
ford, the ‘housing court was placed in a separate building: a former residence

/ wide range of matters in the Allegheny County courts, See chapter 9
/ (Pittsburgh). ' : 5 S P

1 17 See id.; Penkower, The Hoising Court of Pittsburgh, 17 URBAN L. ANN. 141

—(1979). :

has broad jurisdiction) can be brought in the housing court in Boston;
the same is true in Hampden County. . - : :

319 Rather, these cases must be brought to the. Court of Common P]eas,'noi‘the

" Pittsburgh housing court. See chapter 9 (Pittsburgh).

'20 For example, one would nave to "divide" the time of personnel in the Boston

+court by types of cases, and then compare only those types of cases to
_those found.in Pittsburgh. This would be especially difficult for such
pasitions as that of Executive Secretary. Sece generally-chapter 5
! (Boston). i : : L : :

21 * These:space limitations tend to affect the performance of court functions,
.. particularly in regard to the housing specialists. See id.. The court
must “negotiate" tc receive more space if and when Tt comeés available.

. n terms of competing demands with other courts, this means a very real

: cost impact for capital facilities. . (Usually, this becomes obvious only
when new construction is required, but the "costs" exist nonetheless.)-

22 The housing court ‘occupies a significant amount of space in the building.
See chapter 4 (Hampden County).-  Again, the public does not "see" the
building costs as part of the housing court's budget in that jurisdiction..

B -2.83-"

"E-, 16 Similarly, the district justices (formerly, justices of the peace) handle a . .

i

y

3118 _ Note particularly that small claims cases as well as civil cases (the court I
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(2)  Most budgets do not describe the court's impact on other governmental

agencies and budgets. An aggressive code enforcement function, .as with the
Pittsburgh housing court for examnple, both relieves rand creates demands on

the agencies themselves.24 0On the other hand, in Indianapolis' housing court

handles ¢code enforcement matters, and major personnel ‘impacts were not seen,

. until only recently; then the court experienced new costs for the new housing .
. specialists that it had needed.25 : : :

i

(3) Similarly, state and local laws can result in quite different impacts on

" personnel needs and thus, overall cost impacts. In Chicago, lengthy delays for
personal service -in code enforcement actions are commonplace because -of a lack of

sufficient personnel in the sheriff's department.26  Yet, this shows up as

. "low" costs:because of.this deficiency. On the other hand, in Baltimore, perso-

nal service. is. commonplace; this necessarily has higher administrative costs
associated with it.27 - i

(a) Likewfse,-the characterization of the law and‘how fhe courts épply it can

affect the operations and costs of a-housing court. . Whether code violations are
civil or criminal actions affects how th: housing court works. In Boston, defen-
dants are formally arraigned; then, separate hearing dates are set if the plea is

not guilty.28 - In Buffalo, a separate arraignment rarely is accomplished.29
gL : .

Similarly, the way in which warranty of habitability defenses are handled, or the

extent to which jury trials are.requested, will impact on the personnel needs of -
‘the court. This, in turn, has effects on the court'g and the agenciesf budgets.

(5) Very importantly, the "true costs" of adjudicating housing disputes -- or
failing to do so -- are not well understood. An “eviction mill" type of court
may result in very low personnel needs and almost negligible budgetary impacts.
Similarly, if code violations are rarely brought to court or if litigants "avoid
the courts because of frustration with the process,30 court budgets will be low.

23 This 1is novel to any of the housing courts studied. See generally chapter 3

_ (Bartford). o v , | '

24 The agencies establiched rew procedures. See chapter 9 (Pittsburgh). Argu-

-iably of course, some of these steps might have been taken without a spe-

cial housing court; others clearly .are a direct result of the cases

in the housing court. Interview with health department officials, in
Pittsburgh {April 18-19, 1979). : \ ' '

‘25 The court is named -the "Environmental Court”. _See"génerally chapter‘IG. It

.. -handles a-wide variety of code matters as welT as thcse. involving housing.
L See Jester, The Indianapolis Housing Court, 17 .URBAN L...ANN..209 (1979).
\ Interview with Judge David A. Jester, in Chicago (March'9, 1979).

ALZGR Interview with Judge Richard H. Jorzak, Supervising Judge of the HOusing’

Court, in Chicdgo (March 12, 1979). See chapter 10. 5 -

27 lSee chapter 8 (Baltimore).

28 See-chapter-5 (Boston). . :

29 Tomments by Father Denis Woods [in Syracuse, during a special meétingvtheré],

member of the Buffalo housing cou-t's CAC (December 14, 1979). See gener-
‘ally chapter 7 (Buffalo). ‘

Pl

ﬂ30v Litigant satisfaction and dissatisfaction in‘small claims courts, for: exam-

ple, .are .discussed in RUHNKA, HOUSING JUSTICE IN SMALL CLAIMS COURTS

(1979), published by the MNational Center for. State- Courts and prepared

- for the ABA's Special Committee on Hcusing and- Urban Development Law. See
chapter 17 (re a summary of this book). : : TR
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It is likely, therefore, that a new housing court‘that'is'designed to do its:job -
well will "cost more™ than the system it replaces. - If adequate court staff such

as housing specialists are hired, the budgetary results will be quite noticeable.
If the new court proceeds to cor-ect former court problems, and if litigants
become more satisfied with the new court and bring additional cases before it,

.the costs undoubtedly will escalate.

Sinte‘the judge and other_éourt system personnel will be “specialized" in the new
housing court, conventional wisdom would suggest that this would lead to "effi-

ciency" in handling of housing cases and therefore, lower average costs. This .

simply has not proven to be true in all the specialized courts studied for this

- Report. The reasons are relatively straightforward.

(1) Existing courts may be operating quite poorly;31 thefnew court is designed

to change this state of affairs.

2) * Sensitive handling of cases may require more, not less, time and resources
3 i

- per case. Housing specialists are likely to be involved in many cases, and, the
new judge may be spending at least half the day on the bench, rather thanr only

one or two houvs.32 This is true in Tandlord and tenant matters, particularly
if complex counterclaims and defenses are permitted. Likewise, instead of code
enforcement cases being handled in a perfunctory manner, the new housing court
may be taking more time with each case to assure compliance- from the violator.

{
|

(3) The addition of new'personhe] will have budgetary impacts. (§§g,:however, a
later section of this chapter on alternatives for deriving lower costs.) .

(4) New court facilities may be required.

(5) The court will affect governmental agencies, as described previously. 1In
fact, when the community analyzes the need for a housing court, it may discover
other deficiencies in the governmental system. Code  enforcement dgencies may
have had serious personnel cutbacks that have impaired the level of code enforce-
ment in that community. ; -

(6) _When a housing court is developed, still other ‘supportive community services
should be analyzed. For example, it may be highly desirable to consider low-
interest .loans for housin% rehabilitation, emergency eviction services, and other
housing-related "programs.33 . A11-of these will have additional budyet repercus-
sions, : . ; : S

(7) The court will draw "new business J'tq:itse1f, once the community at large

senses the important changes that have taken, place. Yet this lead to a judicial.
management.pqradog;'ilmpfbvements in the'jysticeVSystem may result in higherl

e, 31 In" Chicago, this point has been made By cont'obse;Vers'as we]ligs the °

state's. highest court on several occasions. See rusco, Collins & Birn-

baum, Chicago's Eviction Court: A Tenant's Court of. No Resort, 175 URBAN-

. L. ANN. 93 (1979). . o o

32 In ronspecialized court systems, cases are "mixed- in" with other cases in

' the calendar call as in San Francisco,- see. chapter 15, or are segregated
as 1in Hennepin County, see chapter 13.” The judge sits on other cases
that day, with only a few hours per week being spent on housing matters.
In Hennepin County, -hearing examiners handle part of the caseload. In

Hampden County‘s housing court, this is done by the Clerk-Magistrate. §gg.;J

: chapter 4. . : :
33 Comments-by Kathleen Connell, national advisor.i"
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. 'systems that was studied). '

7 Fina]fy; ‘éignificanf study must be givéh‘ to the | )
/. These, in turn, must be balanced with the complex set of benefits that the new
/i court can bring. A A L N B e 0
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delivery system for the public and the community at large. -

Although there are higher costs, on thé “plus“'sfde of the ledgehiséve?al factors
ought to be taken into account: {a) satisfaction of litigants appearing before

-the court (individuals and agencies alike); (b) the delivery of expeditious and

effective “justice”; (c) the ‘reduction of social costs, ~including positive

‘effects on the community's housing stock;34 (4) the.reduction of caseloads in

other courts, freeing those Jjudges for other cases and thus having a beneficial

Judicial system impact;35 and, (5) revenue from;fingg (although seldom is

this really part of the local code enforcement strdtegy).3 :

These factors should be part of any coét-béhefit'ahalyéié; however. crude. More-

over, they help provide the rationale for the new ‘housing court approach., Still

other factors should be considered, suct. as the expeditious handling of -housing

disputes. While the new housing court may not be more "“efficient" in the con-~ .
ventional sense, it can succeed 1in terms of expeditiousness. Court's calendars

can be cleared. Agencies’ caseloads, . often heavy with backlogs, can be brought

to timely hearings. Landlords may find that earlier hearing dates are. set for

summary proceedings. ienants may find their cases heard more -quickly and

completely. Commercial enterprises and neighbor vs. neighbor. cases may - be

brought to resolution faster. With adequate resources for the court, agencies,
and suportive community services, there should be greater satisfaction with the

new court processes. g i ' R RIS I

In summary, then, the cost-side of the equation is not an‘easy calculation. In
larger Jurisdictions, where .it is clear that full-time personnel such as hous--
ing specialists will be necessary, the calculation will start with "new" sal-
aries. In smaller Jurisdictions, the impacts will be less ¢lear for reasons
explained below. In any event, the types of personnel, as well as other cests,
have been summarized in previous' sections of this chapter. For spgcific court-
by-court descriptions of the duties and responsibilities of each court and its
personnel, reference should be made .to chapters 3 through 15 (the thirteen court

R ]

‘\\\; . ‘. : P e . . 3

N\, f .
<

;34 Most'housing court,legislqtion denotes maintaining, enhanciné; and preserving

the housing :stock as one primary mission of the new housing court. for 3

discussidn!offthésPittSburgh housing court, see Penkower, supra note 17.

L35 ~If the.new housing court .i¢ only for the central city.and hot the entire

county, still other steps may be taken te replicate some of the advantages
of the housing court in the outlying areas. See chapter 3 (Pittsburah, re

analysis of the district justices in Allegheny County, and the handting of .

code'enforcement), Note too, that the Creation of the housing court may
be welcomed by some members of the bench, tarticularly if. this relieves
thea from dealing with these housing cases. . . ' :

36 waever, as discussed elsewhere in this report, most housing courts esclinw

y fines as a primary enforcement method. . See generally chapter 9.
37" This very fact may engender intransigence by tenants' organizations when
' a proposal for a housing court 1is made. - Unfortunateﬁy, the attitude
to be that delays are not only acceptable, but to be encouraged. Enligh-
' tened -groups, however, recognize that  this "strategy" has unfortunate
impacts on the r%ntal housing market generally, = S : -
- - : N

Py N
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_ , and more resouttes'spent'cn.thc:éberage ﬁispﬂte.*.Yet
“'these costs must be balanced against the benefits of an improved housing justice

'
k4

other costs outlined above.
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" 43 See chapter 5 (Boston); Garrity, supra note 9.

THROUGH INNOVATIVE APPROACHES, THE COSTS OF A NEW HOUSING COURT MAY BE MINIMIZED

PARTICULARLY IN SMALLER JURISDICTIONS. HOWEVER, CARE MUST BE TAXEN NOT TO
SEVERLY HAMPER THE NEW HOUSING COURT THPOUGH HNDER IhVESTMENT IN PERSONNEL
AND FACILITIES

(1) In many jurisdictions, it may be practical to assign,an existing Judge to
the new housing court, thereby not increasing  overall judicial salary. costs.
Such an approach is used in Los Angeles, Buffa10' and Hartford (terms are six
months to a year, .with various judges "rotati =  into the housing court).
This even may be necessary politically, as was Tue case in Buffalo where the -
orrg1nal legislative draft calding for an add1t1ona1 ‘judgeship had to be dropped
in order to secure political support for the proposed lequlatxon 39 :

: Although the * new housing court may have a "permanent" judge, this does not

_necessarily mean -that the total number of judges authorized for that jurisdiction -
will have to be increased. A current judge, or a newly appcinted or . elected
one,40 may take on the new hous1ng court role. -

In smaller Jur;gdxct1ons, it maf be p0551b1e to Fave the hous1ng court judge
assigned on a half-time basis4l while presiding over different matters the
remainder of. the time. Still other communities may find it possible to "share" &
judge who sits in one central location or who (as in a county-wxdo court) holds

court in two or more ocat1ons : E

It shou]d be noted that Stl]I other jurisdictions may find that a new judgeship
is immediately necessary or desirable, as was the case in Boston.43 This may -
arise from expectations about the nature of the new court: partly a political
decision, with local groups wishinn to have a new judge appointed rather than see |
any of the members of the ex1st1ng bench assuming the position. i -
(2) As to the clerk's off1ce, it is possible that existing perscnnel can be
reassigned without any new positions being added, as in.Los Angeles. 45 However,

dependlng on the type of clerk that is desired (see the clerk-magistrate system

_in Massachusetts40 or the attorney a,-c’erk approach in Hartford47), new per-

'
i s

sonnel may be dictated.

38 See chapter 11 (Los: Angeles) chapter 7 (Buffalo); chapter 3 (Hartford)
39 Comments by Father Dennis Woods, supra note 29.

< 40  Cleveland's proposed housing court would have had one judge spec1f1ca11y

elected toc the housing court. See chapter 16. In Boston fhe Judges
(two) are appointed "for life" to the housing court. :

41 - This approach is being discussed for an exper1menta1 hous1ng court in Syra— '
cuse. See chapter 16.

42 In Hampden County, the Judqe sits 1n Sprxngf1e1d for the entxre countv

See chapter 4. In Hartford, the judge spends part of each week in two
H*?ferent cities: Hartford and New -Britain.: See chapter 3. In Boston,

- approximately monthly the judge sits for one even1ng in one of the city's
‘neighborhoods. See chapter 5. it _ E HE

i
i I

44 A search for -someone interested in the assignment to the housing court, as
a new judge, may provide another reascn. (Current judges may resist such
an assignment;) The judge in P1ttsburgh was newa appointed to that
city's housing court. See chapter 9,

45 See chapter 11.. Similarly, in Hennepin County. See chapter 13.

" 46 See chapter 4 (Hampden County); chapter 5 (Boston); Winer, supra note 14
'47 - See chapter 3 (Hartford); Spada, The Hartrord New Br1ta1n Jud1c1al District

Hous1ng Court Connect1cut S E1ghteen Month Exper1menta1 Court 1n (cont.)
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Spec1al a551stant clerks may also be deswrable (see for: example New York
City's?8).  These positions will be creatad if sensitive handl1ng of ev1ctlon
cases and small claims matters is souqht : o i
i
(3) Housing specialists are new positions. They must be spec1a11y 1nst tuted
for a]most any housing court: "a new addition to the exlstlng personne] systan

In rare :nstances. it may be po]xtlcally or f1nanc1ally necessary to do w1thout

Buffalo, a CETAS2 position was used to create a “court liaison officer".
(Unfortunatnly however, when CETA funds. ran out, the housing spec1a11st position
was effectively ext1ngu1shed to the chagrin of the court there.53) One City
-is considering, in lieu of a permanent housing specialist as part of the court,
hav1ng one of the city agencies “transfer" a person to. the court on an experimen-
‘tal basis.®% Nearly all housing courts, however, have strongly emphas1zed the
need for: permanent housing spec1allsts as part of the court staff. -

‘to the new hous1ng court ¢n a regular or even permanent basis. I[f necessary in
order tc save costs, these personnel couldbe drawn from central court "pools" on
:an as-needed bas1s. although scme desirable expert1se may be lost. _

‘device in lieu of having a court reporter present at all times.

Housing -- An Evaluation, 17 URBAN L. ANN. 187 (1979).

‘48 Pro se clerks are used in New York City. See chapter 6.

49 "As noted. in an earlier section of this Report, the position -of clerk w1th
: -the court should not be reduced to the type of clerk found in other
: parts of the court system.

50 See chapter 6 (New York City): chapter 16 (comment re Indlanapol1s) Jester

R . T supra note 25.

Y Buikiey, Eviction Prevention Program Cooperat1ve Efforts in Balt1more in
i "Housing Justice Outside the Courts: Alternatives for Housing Dlspute
/ Resolution {R. Scott ed. Aug. 1979) (preliminary draft version published
g “ by the ABA Special Committee on Hou51ng and Urban Development Law)
52 See chapter 7 (Buffalo). S
53, Comments by Father Dennis Woods, supra note 29. e |
54{ Comments during meeting of commuriity representatives, governmental agency
: personnel, and judges, in Syracuse (December 14, 1979) See generally
. _ Chapter 16 (comment re Syracuse).
55 : The "borrowing" of. personnel from other agenc1es, ment1oned above is an
~attractive alternative, budgetar1]y speaking. * It raises several. prob]ems,

' person for certain tasks. Moreover, the "allegiance" -of the 1nd1v1dual is
“likely to remain with his or her originating.agency.

.56. In some housing courts,’ such as Boston: and Pittsburgh, even the ba111ffs

handle special dutles on behalf of the court. For example, bailiffs

in Boston often assist defendants as they come into or leave the courtroom

F I WS WU

: . in code enforcement proceedings. In Detroit, on the other hand , court
3 i stenographers remain assigned to one Judge as he or she "rotates" to
various assignments, and some expressed "unfamiliarity" with landlord-

: tenant terminology. ' v - /
57 This was done in P1ttsburgh See chapter 9. In New York City, the (cont.)

A
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specialists, as in New York City and, for a .time, in Indianapolis.50 In such:
instances, ameliorative measures can be taken. In Baltimore, agency personnel»
are "assigned over" to the court to ru. the emergency eviction program.5! In

(4) Support staff, court stenographers, bailiffs, and other staff may be aSSIQHEd

Other cost- sav1ng measures can be taken, as hav1ng the judge operate a record1ng

\-{ however, in that the person is not truly court staff. Certain con- -
i fldentlalty problems also may arise. The court may not be able to use the . .
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. TURBAN L. ANN. 279 (1979)
64 See chapter 18. - =

- 65 The ABA' has been partfcularly active in securing paséage of this proposed

(5) InnbvatiVe épproaches can help save various personnel costs- “Law clerks méyi

be recruited from the various area  law schools; few housing courts have yet

pursued this course. 58 “{In some ‘instances, it even is possible to get most of
the salaries of these clerks paid for by another institution.%9 Similarly, many .

.colleges and universities run internship programs; unfortunately, most housing
Jcourts have yet to take advantage of such internships;§ ) '

S (6)  As mentioned'eérlier in this Report, additionél:he]p may béIObtained from
bar associations, such as Los An eles for the in-court mediators.®1l Court

satellite programs,62 a5 in Danver 6 may provide stiil other assistance

with regard to landlord-tenant disputes.6d {Under the Dispute ‘Resolution’

Act 65 it may well be that a number of these experiments will be. federally
fundedb6 and made available to assist local court systems in reducing caseloads’
and providing better access to Justice.) Still another approach is to utilize a
system cof heariﬁg examiners.te hear default cases and uncontested matters, as .in
Hennepin County, 7 : Co , TP . B

(7) Certa}n‘spacé and physical facility considerétidns, described in a later -

section of this chapter, must be considered. For example, allocation for counsel-
ling or mediation facilities should be included.63 Space planning also should

. Judges operate recording machines as well, See chapter 6.
58 One explanation is the time consumed to “train” a law clerk; another is
‘ budget limitations. Too, to scme degree such an assignment is not the
usual "glamorous" clerkship; judges -are concerned, therefore, with the
potential’ -performance of a lackluster candidate for a such clerkship.

59 .The federal government funds such a work-study program.

60 Undergraduate  ‘students, for example, can be used for special assignments

. within the court's various offices. For example, depending on the back-
ground of. the student concerned, data and statistics might be developed
which court staff otherwise would not have time to collect or analyze.
Students alsc could prepare issue papers (court satellite programs and
nonjudicial dispute resolution programs being one such area) for review by
other court personnel. : ’ E

61 See generally chapter 138 (alternative disputé,reso]ution mechanisms) .

For Los -Angeles' approach, see’ chapter 11; .Epstein; The Los Angel€s
Landlord-Tenant Court, 17 URBAN L. ANN. 161 (1979).
62 See chapter 18: McG1TTis, . Heighborhood Justice Centers and the Mediation of
" Housing Related Disputes, 17 URBAN L. ANN. 245 {1979); RoehT, LandTord/
Tenant and Other Housing Issues: In the Neighborhood Justice Centers, 1in
Scott, Supra. note. 51; Drew & Williams, Resolufion of Housing Disputes
.- Qutside the Courts: A Glimpse of 10 Projects, in Scott, id. .
63 See  chapter 18; tbel, Landlord-Tenant Mediaticn Project in Colorado, 17

legistation; for elaboration, see id..

66 EThe formula calls for 100% funding to be reduced. over a period of four years

A - (local governments or others to find funding sources to maintain the
-\~ programs thereafter). S ' :

A"67 Sée chapter 13 (Hennepin County). g
. 68 "As. noted in chapter 5, the Boston court has too-many persons in an office,

affecting the ability of the housing specialists. to deal with the public.
Ouring -counselling or dispute mediation,. the expérience can be demeaning
for litigants. " Baltimore's housing court, with its eviction prevention
center, uses whatever offices are available on the first and second
floors .of -the court building. See chapter 8, : ] -
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take into account the massive numbers of gersOnSjuti]izing'the court, partitu-
larly for the summary proceedings calendar. o L

/ Still other budget considerations are relevant. These are,noted:briefly,.below.

Each item should be considered in light of what the housing court will be doing

‘differently in contrast to what current courts are doing.

(8) For instance, the court should have funds for informational brochures for
the litigants. Such reforms have been undertaken in Hennepun County, Hartford,
and the Massachusetts’ h0u51ng courts.

(9) Budget allocations for direct expenses, (supplles travel etc ) will be
- necessary. for duties of the housing specialists, for- other court personnel, and

for the CAC. Also, modernization of eourt,records and record- -keeping should be

v‘considered.71

“dhen the community is ready for improvingbthe handling of houeing 1itiqation'4
"~ basically it should assure that the budget issues are not 1nadvertent1y a]lowed ,

to hamper the reforms that are. about to be undertakan

(10) Not all costs need find their way 1nto the judicial budget however.
System costs may be reflected in the budgets of the governmental agencies. 1In
Pitt.burgh, new administrative staff were added to the health department to work
cooperatively with the code, enforcement court.’2 . In Miami, assignment of a
person from the state's atterney's of fice was dlscussed as one answer, 73 and
in New York_City, it was possible to encourage the corporation counsel to add new
attorneys;74 moreover, a special code enforcement and inspection team was
assembled to work with the court, without judicial system budgetary change.75

Cooperative relationships between the court and agencies, and with the private

sector or volunteer groups, have been tried in many jurisdictions successfully,
as noted previously.’® | P -

In preparingvfor a new housing court, or a modification of existing courts, the -

jurisdiction concerned can explore many of these options. Depending upon the
size of the jurisdiction and the nature of™*the problems currently being experi-
enced, the budgetary impacts can be minimized. In turn, this ‘should réduce some
of the resistance to implementation of the new court. .

72 For extraordinary new approaches, see chapter 9 (Pittsburgh). ‘i ;
73 That office has expressed interest in improving local code enforcement’
efforts. Moreover, Miami was one of the recipients of ABA-HUD planning

.69 As discussed in the later" section on "phystca1 facilities®, this is espe-

cially important if the court is to have any semblance of human1ty and
- effectiveness in its operations. 1

70 See chapter 13 (Hennepin County); chapter a (Hampden COJnty) chapter 4

“lBoston): chapter 3 (Hartford). i

71  An intensive study lecally may show.severe problems with current record-
ke2ping and ducket management. Qther reforms, as:with court reporters
or recording equipment, should be borne in mind. A wealth of materials in
this regard i3 available from the:National Center for State Courts:

“information also may be secured from the National: Conferente of ‘Special -

Court Judges, Judicial Services Division of the ABA: s 'l

5

stipends to encourage local court reforms in the housing Just1Cﬂ arena.
See chapter 16.
74 Comments by Judge Franc1s X. Smith, nat1ona1.adv1sor.

75 See chapter 6 (New York City); comments by Robert Gou1d nat1ona1 adesor '

76 See chapter 18 (a-ternat\ve d1spute resclution mechan1sms)

fl
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CIN STUDYING THE POSSIBILITY OF CHANGING THE:;LOCAL: COURT - SYSTEM .RELAffVE JTO
HOUSING DISPUTES, CONSIDERATION SHOULD BE GIVEN TO SYSTEM-WIDE IMPACTS ON OTHER
COURTS AND ON TRUE SOCIAL COSTS. , ; g T

N
- s -

As described earlier; the costs of a new housing court -- or other, less draﬁatic
changes -- should be analyzed as against system-wide benefits. A

. (1) - There are the direct costs that may be alleviated, fnc]udihg-the hopéd-for
‘beneficial effect on the housing stock in :the community: - one of the Sstated
: goals of most housing courts.’’ ‘ v : R A
f'(2)' There are the social costs and benefits. ‘AS'deSéribeg previousfy, the
reforms and innovations undertaken should effect the delivery, of, Justice to

%3 the public. ‘

o | | o . | R
%ﬁ (3) There are the "internal® effects that the changes are likely to - have on
e the many other parts of the area's local court system. Caseload relief may be

s

¥ RORPN

anticipated in other courts for summary proceedings, code enforcement, small
claims, and-other litigation.’8 (However, this may be difficult to prove; and,
with access to justice improved, system-wide caseloads may accelerate, rather
than decrease.) : : ' S

AL

The housing court, and particularly its CAC,_ may well have to investigate nonju-
dicial alternatives for dispute resolution as a result. It should do so
in any event, constantly attempting through critical analysis to determine what
the changing needs of the community are. S . o

It is likely that caseloads will increase, especially as the community'matures
anad housing conditions deteriorate. Too, the evolution of the Taw, as .in the-
doctrine of warranty of habitability, will have its impacts on the Court.80

Eventually, the new housing court may find itself strained badly, requesting . f
the assignment of more personnel and higher budgets to fulfill its stated missions. : 3
g . Cynics might -denigrate this as an inevitable accompaniment of a self-rerpetuating
: . i bureaucracy. Yet this Report finds many of the housing courts' ciaimed needs
- iare valid. The Judge may be overloaded, as he is in Baltimore.81 The housing
ispecialists and clerks may be too few in number (as .in Buffalo and Hartford) or
‘even nonexistent (as in New York City and previously; in Indianapotis). In still
other courts, too much may be expected of the court's personnel. Priorities will
need to be clearly set, and not every conceivable service offered. S

T R S N A T B R T T

;7fhese dilemmas must be monitored and handled carefully. For communjties coh;em-

77, In this regard, see earlier comment, supra note 34. o : ‘

78 In a "closed System" such at code enforcement, where only governmental
. o agencies can bring code violation actions, the effect is relatively simple
oy : t- to trace in terms of. court impacts. In “open systems" (where members of
i ' the public can initiate actions), and particularly where jurisdiction
. among courts is “shared" (concurrent), trends will be more difficult to

. . estimate. - ' E : B : o A ;

79 See generally chapter 18 (nonjudicial); supra notes 61-64."-~ . - T o :
- 80 Sensitive treatment of .this issue clearly will have worklodad implications
' for the court. For a discussion of the difficulties when this is not

done, see supra note 31. : i

81 See chapter "8 (Baltimore). There, one judge presides over ektraofdinary

T e

caseloads in the Rent Court and the Housing Court; judicial burnout

is rapid. Moreover, the two courts are badly understaffed.
e N . . ‘ . i ‘ » 'I ) ‘ " s - [N ; ,
'vf'\‘. . _~ . 1 : . -2'91- . \‘A . ‘% e







gga

.....

= ~-—ecwr e e

A TR

§ g&%@m@’WWwLﬁfmm

o

B it

R

' TION OF MODERN JUDICIAL MANAGEMENT  IN LOCAL COURT SYSTENS T0 lMPROVE THE ADMIN-

‘plating new housirg justice approaches, it is
.articipate some of these

 perform ‘appropriately as the court continues to mature,83

important:
issues and t¢ allow the court system, .in its very
“to accommodate change:82 (b) to provide adequate resources for the
in the first place: (c} to establish monitoring systems tnat will
.and, (d) to build a
respon51ve and 1nterested "constltuoncy" for the court (such as a v1able CKC).

P

design,
new housing

fTHE BUDGET PROCESS SHOULD BE DESIGNED TO REINrORCE ArD EVEN FORCE, THE APPLICA-

ISTRATION OF JUSTICE.

1t should be noted thaL there tends to be an abdlcat1on of respon51b111ty in many"

jurisdictions for ‘maraging housing justice. )
judicial management simply has not caught up to the state of the art in

It wouid appear that in these

courts,

'governxental and bu51ness administration.

~Few judicial systems monitor their "business" by "program"

context of this Report, this means that judicial -
sense of the types and extent of the housing cases in that jurisdiction; of
typical caseloads, 'dispositions, or time spent on the average: of allocations
of personnel; of costs and benefits. Instead, gross data is assembled without
vregard to priorities, needs, or opportunities for change and innovation. (Poor
caseload statistics are an indication of this state of affairs.) -Budgetary

Vinformation typica]ly is not analyzed from these perspectives either.

.To understand the needs of the public and: thus,.

i examples of those that ouqht to be asxed and answered.

A

Y

-
¢

how courts may deliver: jus-
tice, such analysis should be taking place. Jud1c1a1 systems should be able to
provide data across local court “organization". First generaticn analy.is should
be able to answer the question: What numbers and | types of housing cases are
brouqht in small claims courts, in district courts'-and in superior courts?
What is the dlspos1t1on of these cases?. What is the cost of operating these
courts 1n regard to these (hous1ng) cases7 i '

Second generatlon analys1s should result in the ability to improve judicial
administration in each of the courts.
What improvements can be made in the calendaring of cases and in docket manage-
ment?  What methods cdn be utilizad to provide faster resolution, including
the use of pre-hearing conferences? What approaches .could be tried. to assure
compliance with court orders or judgments? These dquestions are only a few

\

i§2 As discussed prev1ously, it may be appropriate to leave “optlons" in the

. legisiation so-that the court. is not too rigidly delineated. For example,
\ see chapter. 7 (Buffalo),
.\ . forcement matters to landlord-tenant cases at some future date.

83, One approach is to place firm responsibility with a professional court ad-

ministrator (at other than merely the state. level) as well as the chief -

administrative  judge. Sufficient training, personnel, and other re-
sources must be provided. Another approach includes an act1ve CAC func-
. tion, described previously in this chapter.

84 Nanes of local courts will differ. For one of the most comp]ete sets of
“statistics,: see the data for the Pittsburgh housing court and the dis-
trict justi ces, in chapter 9 (the first timé such data was assembled 1in
that county’ for other than the housing court per se)
in. Boston for the district court could not be obtained, for example.

85 For further gu1dance see sources listed, supra note 71. :

.'2‘.9d° N

(a) to- attempt to .

Tfanéléfed into the
administrators . have little:

It should be able to address the questions:

whereby the court may expand beyond code en—@-

Simiiar information
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Third gereration enalysis would result in -programmatic overviews: 'éh: inter-
gration of this court-by-court data and analysis.  As an . illustration, the

“question sheuld be asked: Would the elimination of concurrent jurisdiction

result in substantial. benefits?  (District courts having.concurnent‘jurisdic?
with the housing court present One such example.) Whet approaches might be
pursued in this reqard? (Obviously, Iegislative-enactments, rule changes, or
docketing of casesS8 might effectuate the desired results.)

Hypothetically, the analyst should be able to ascertain the need for, and the

-effect of, giving a housing court new subjezt matter jurisdiction (as small

claims) or- the power of equitable relief. 7oc, he or she should be able to
evaluate the effect of “decriminalizing" most code' vislations. 87 Similarly, it
should be possible to scrutinize the advantaqe5<of'substitUting.a.hearing exani-
ner88 or , clerk-magistrate89 for a judge in tertainAuncontested-matters,
once a system-wide analysis has been completed, ' S EE

_'Thelapplication of other Management'improvementé to COurt‘Systems is essential.
Some -inroads are being made, such as the  computerization. of code violation:
- records, or “the retrieval of this -data via a terminal on the judge's bench (as

in New -York City90) during any court hearing. . Surprisingly, little is being
done in most of the court systems studied for thjs Report. B

"Even.though caseloads are higher for housing matters than almost any other type

of litigation before the courts,91 the emphasis on analysis is extraordinarily
Tow. Part of the reason iies in the fact that the court system personnel appear
to be overtaxed in their work duties. As a result, it was difficult in this study
to extract even the most elementary court system data 92 Crude data93 existed
in some courts (in others, none was kept even as to the court's fines or other

86 Great latitude may be availsble to the chief Jjudge, or the state supreme
" court, in many jurisdictions. This approach should be explored in con-
Junction ‘with proposals for legislative change, since mocest rule or
docketing approaches may be able to be ysed if the legislative route is
politically difficult. S :

87 This is the subject of a new study of the ABA Special Committee on Housing

and Urban Development Law, to be completed in 1980. N

88 See chapter 13 (Hernepin County): Rogers, An Alternative to a Housing Court,
17 URBAN L. ANN. 177 (1979). - _ . .

89 See chapter 4 (Hampden County); Winer, supra note 14.

L

90 See chapter 6 (New York City). Moreover, the print-out is prima facie evi--

dence under a provision of. the law.: .

91 As pointed out previously in this Report, hodsfhg Titigation constitutes a

surprisingly high percentage of total‘cases’when summary proceedings,

code violations, small claims, civil actions,‘and-other,]itigatiqn are

. taken into aceount.

ot

92 Some court personnel pointed out -that housing sbecia]%§ts,-fof exaﬁp]e{

have no records, of most public contacts unlesg actual litigation is in-
~volved. Comments were made that thé figures that were “bandied about”
in budget reports and elsewhere tended to be manufactured estimates:
there simply .is “no time to worry about statistics". Records on. case
dispcsitions by the courts, surprisingly, often were not in much- better

shape. . - ) s
93  _Gross numbers such as “cases heard" or "nimber of Jury trials® are not at
the Tlevel of sophistication to be helpful to a court administrator;
very few courts had up to date or detaiied information. Fortunately,

court system personnel were cooperative in pulling together what data

they could for. this Report. I
‘ o i
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dispositions4). Seldom was it aggregated and detailed.95. Rare ‘was the cqée
that the chief administrator or administrative Jjudge was aware of what good data

~could disclose and how it could improve management opportunities. This is not’ to

suggest that management is totally lacking in local court systems. Rather, man-
agement seems often to be “instinctive®” or "co]]egial"g6 or otherwise accom-
plished on a "crisis" or "requirement" basis.97 This lack of overall Judicial
management sophistication is surprising since a number of court systems :have

personnel designated to perform some portions of this task. The job simply
is not getting done, even in many of the housing courts. (Indeed, when questions
:about caseloads, budgets, or alternative management apprcaches were raised in
.some of the courts, good data often was collected for the first time and, -almost

immediately, this occasicned an adjustment in court operations.98)
; Conclusion . ‘ ' : ' ‘

] Thus, the_budgetary:process is part of an overall judiéfﬁl mahagément strategy;

it is not -simply "line-item"99 control of court expenditures. It can force
the asking. of hard:analytical questions on a programmatic Qq_basis;

94 For example, most courts did not know how often the average case was "con-

- tinued" nor for what average period of time. Even more revealing was
‘that totals of uncollected fines were not available:; and, rarely was

there any method to reqularly “purge" the judicial svstem of these .

problems. : P
95 Many court personnel, including professionals who normally would be respon-
sible for these activities, deplored their inability to accomplish these

tasks. Frequently, they also expressed the sense that the chief admin- -

“istrative judges would dismiss the work as petty or not meaningful.
Thus, a clear tension exists in some courts as to priorities and manage-
ment capabilities. ' '

% 96 The "instinctive" school of management is characterized by having tHe ad-

ministrator concerned wait until he or she has a "sense" of an , appro-

. priate course of action. Without reqular information on a systematic

. -basis, the management style tends to be quite ad hoc. The “collegial®
-/ 'management style is one that was professed by a number of judges.

/ by all the judges. Some chief Judges even were so candid as to admit

‘. that this approach was followed because their job (of “chief") was
rotated ~among the judges in that jurisdiction and that any strong
“administrative hand would be resented. ‘ ~ D

; 9? - "Crisis” management .is a "wait and see" approach": if there -are major

- problems, they will surfaée later and be resolved at that time. The
"requirement ‘basis" ‘approach tends to be a gloss on management. Certain
data is required -for.the annual reports, so it is..prepared late in the

year; thus, a management information system is not implemented unless a

- top administrator, in effect, requires it. ’

98'33 After’ collecting information in some cities, questions were asked-onCOurfl.
© '\ personnel. To the credit of many, steps often were taken to correct

situations about which they were not previously aware. The real point,
.. however, is that this information could have been derived earlier if -a
. management system were structured so as to encourage this type of regular
. analysis. - : » e
99 Line-item budgeting is a method of summarizing costs by types of expendi-

. tures, such as costs for office equipment. It is the oldest and least

sophisticated approach toward hudgeting; in fact, it is merely a fiscal
control technigue. | : ) : ' '

: : L ‘ o | ' -
1060 Program budgeting tends to force questions along lines of estab]ished_(cont.)

A . S
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For jurisdictions considering new housing courts, it may be asking too much to
answer all of these questions before embarking on a new course. .This is particu-
larly true when local problems are severe  and the time is opportune. for re-
_form.lo1 Nonetheléss, exploring these “budget/management" .areas may help
establish whether a housing court is needed. It will help determine .what the
costs and benefits are for these, or alternative, courses of action. :

The day will come when the judicial branch .begins o apply these technigues
to the housing justice arena. In the meantime, a few Judicial administrators
will continue to press for the resources to accomplish these sorts of analyses.
‘Citizen groups and legislators alike also should be urged to- support, to help

“develop, and to and participatz in, these management tools. . (One such mechanism

. ==.the:CAC -- already has been discussed at length in. an earlier section of this
~ . chapter. This provides cne way in which a viable citizens' lobbyl02 can become

- important for, ard regarding, the operation of the courts.) This appr?ggh,‘then,.

can better accomplish system-wide innovation and reform in our courts.

AN "functions", "objectives", and "goals". S , o o
101 ‘Political realities should not be understated. - Whera there is Community
’ ' awareness of the need for change, it may be approjariate to try a new

< course.. - See reasons for some. of the housing courts, as in chapter 4
% (Hampden County). = However, a significant amount of analytical work .can,
“in fact, be accomplished even in a short time frame. This ic important
to accomplish in order to measure and to buttress the need for .reform.

102 Comments of Walter Washington, member of ABA Special Committee. =
* 103 Thus," suggesting the title of this Report (forthcoming, 1681; approx. 1000

pages): HOUSING JUSTICE 'IN THE UNITED STATES: RECOMMENDATIONS FOR
- CHANGE AND@INNOVATIQN IN OUR COURTS. ' = a
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LOCATION AND PHYSICAL FACILITIES FOR THE COURT |

THE LOCATION, -SPACE, AND PHYSICAL FACILITY NEEDS OF A HOUSING COURT MAY BE
DIFFERENT FROM THOSE OF MANY OTHER LOCAL COURTS.  THESE NEEDS--THOSE OF  THE
PUBLIC, THE COURT STAFF, AND VARIOUS COURT-RELATED SERVICES--SHOULD BE CAREFULLY

~ TAKEN INTO ACCOUNT DURING THE PLANNING AND BUDGETING, PROCESS FOR ANY. NEW OR

EXISTING HOUSING COURT. :

From the preceding sections, it is evident that the operations of a specialized
[housin?] court tend to be significantly different from those of most other local
courts.!  In designing the housing court, consideration must be ;iven: first,
to' the geographical location of the court within that jurisdiction; and second,
‘to the actual courtroom and court facilities. o E B

'fniméSt;larger urbanized areas, courts generally are sited in two basic types

“of “locations. “District courts"? ‘zre located  more or less by large neighbor-

hoods or sectors of the city or county. "Higher-level" courts are in one .
central:-location in that jurisdiction: typically, a c¢ourt building in the
downtown. The most immediate question is whether the new housing court should be
sited in tnat one downtown location. What are the pros and cons .of a central
location, and what can be done to ameliorate possible inconveniences? .

Certain practical considerations may intervene in this decision, requiring that
the housing court be placed in the central, downtown court building. For example:
(1) there may be no resources -available to house/locate the new court elsewhere;
(2) it may be desirable to keep the court “near" other courts generaﬂy;4 and,
(3) it may be helpful to have it close to other courtrooms to which the Judce

i

1 Small claims courts, however, may have similar types of needs, given the
types of disputes that they handle and the heavy caseloads that occur.
See generally RUHNKA, HOUSING JUSTICE IN SMALL CLAIMS COURTS (1979);
" aTso, chapter 17 of this 1980 REPORT summarizes this book, prepared for
the ABA's Special Committee on Housing and Urban Development Law.)
Nonetheless, small claims courts do not have all the specialized personnel
and services as do comprehensive housing courts. " In addition, due to
generally better case docketing procedures, small claims court calendars
are less "flooded" than may be the situation, for example, in most courts
that handle high numbers of eviction.cases. ‘ . A
2 District courts are of different varieties: for example, a district court
in Boston,: see chapter 5, is quite different from a district justice's
courti-formerTy, justice of the peace--in Allegheny County, see chapter 9..
3 Very large: cities may have some of these higher trial courts Tsuch as Supe-:
“rior Courts) located in several different sites as .well as in a‘centralﬁ

location.

4. The "proximity" of the courts is primariiy an issue inyolving.intefnél'judi-f

cial management. There even may be a feeling among the bench that the
_housing court should not be “isolated" administratively.. More: impor-
tantly, if other alternatives discussed in this Report--such as those
mentioned below--are adopted, then physical proximity to other courtrooms
may become important. As to use of other judges and courtrooms in complex
cases, see Los Angeles (chapter 11). For a comment about “"spinning off" .
some cases (jury trials set for later hearings) to. courtrooms literally |
"just across the street", see chapter 3 {Hardford). In New York City, see
chapter 6, the situation is unique in that the calendar call is performed
‘by other than-a housing court judge; then, all cases are assigned: to the
various individual hearing rooms, which are “down the hall". o

v -2.97- -







1s assigned if he or she is not sitting full- t1me in the hou51ng court 5 Other
considerations may include having the court: “(4) near city records and other
record-keeping functions;®. (5) in proximity to nonspecialized staff, of :whom
the court may have need; :7 and, (6) in a location that is convenwent_tq{the
‘general public 1n terms of tlme and transportatlon 8 - _ .g;

“This last aspect is espec1a11y 1mportant to the "]1tlgant commun1ty":' Anﬁ%dea]

" work and residence. Tenants,
~cant costs including lost pay, to attend one or more sessions of the court.5

enforcement actions.
convenient to use.

-Landlords and their agents also- should find the facilities
To a lesser -extent, attorneys will need access as well.

accessible than current courts. (This might happen if the jurisdiction in the
‘new housing court becomes exclusive, whereas before, landlords used neighborhood
courts.) - This has been one osbjection in Al]egheny County to the proposal of
hav1ng a centralized landlord-tenant court.
with this problem because the housing courts are in four different boroughs.
Tenant organ1zat1ons also may be initially suspicious of a central court, with or
without exclusive jurisdiction, Concern was expressed in Los Angeles, for
example, that scme landlords would file in a central (“downtown") court rather
than the outlying courts in the county, thereby so inconveniencing tenant-
defendants that they would be much more 11ke1y to default by faxllng to go to
court.

Code enforcement courts may be somewhat different. P1ttsburgh s court is cen-

trally located and is very close to the offices of the building department
. Moreover, defendants can go to see persons at other offices and counters in
! the same building, where they can secure permit forms, financial assistance

: . ) - i H

ﬁ . 5 '/Most housing courts have a full-time judge and a separate calendar.’ Courts

i Y / having- specialized calendars, but not full-time housing judges, will

g. R find that the courtrooms w1ll change: and thus, must be in the Leﬂtra]
i R T court building. N

i 6. - It may be desirable to be near, for example
1. . code violations. See chapter 9 (Pittsburgh).
7 Espec1al1y where a general clerk's office handles all case f111ngs {where
R there is no specialized housing court clerk), it is quite important
to the court and:to the litigants that the courtroom be nearby. See
generally chapter 6 (New York City].
"pool™ of personnel including secretaries, court reportﬁrs, ba111ffs,
A etc., then the central location may be required.
8% It is critical that this aspect be taken intc account. It IS one rat1ona1e
ke behind innovations!in the 'small claims courts arez, including. evening
and weekend sesswons ne1ghborhood hearings {on circuit), and .the like.
See generally RUHNKA, SMALL CLAIMS COURTS: A NATIONAL EX’MINATION (1978)
_ RUHNKA, supra note 1.
9 ;Examination of the effects of state and local laws may indicate that in
. contested hearings iwhere tenant-defendants appear at the hearing, "but
" have not filed the reauired answer,
“the parties agree or stipulate otherw1se)
chapter 3 (Hartford)i
10 See generally chapter 16 (planning st1pends re A]]egheny COUﬂty)
11 See chapter [1 {Los Angeles}; chapter 6 (New York City).
12 “This convenience is much appreciated by defendants. See chapter 9 (P}tts-
burgh); also, comments from Judge Alan Penkower, national advisor.

See chapter 4 (Hampder County)‘

R . e .7 .08

" location is one that is well served by mass transportation, both from-glaces qf"
for example, otherwise may have .to go to signifi--

Owners .and ‘managers of buildings will have to appear :as. defendants in code
" Landlord organizations may resist the creation of a hbusing-codrt if it .is less

New York City is not faced

the c1ty s records regardlng -

If other staff are drawn from a’v'i

a second hearing must be held (unless
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information, ard the. like. Tihe county health department is not nearby, and
its staff, must go downtown to- prosecute the city-area cases. However, the :

" district justice's ceourt that handles code violation cases .outside of the c1ty-— i
that is, in the outlyng county--1s within walking dlstance of the county health :
department S offlces ;

T2

{

., Several possible’ dlsadvantages of a central location have been ment1oned above.
There are ways to ameliorate these difficulties, nonetheless. - (1) The housing

. court's jurisdiction in landlord-tenant matters may be left concurrent with other
courts; yet the defendant, if he or she so choses, can have the case "removed"
to the central'housing‘court 14 (2) The court may sit in two or more locations
‘on a frequent basis. This is done in the housing court of Hartford-New Britain
every other day.15 {3) For certain cases where time is not cf the-essence,16
the court could return occasiona]ly to that neighborhood to hold a day or even,
an even1ng session. Tnis is ore practice used. in Boston. (4) Tha cenmunity, if

it is highly urbanizeéd, may even have permanent "brarches” in severa] 1ocatlons
This is-the approach in New York F1ty :

17 TR S S A

As already descrmbed there are advantages to having the housing court'housed in
the same court bu*ldlng as many of the other "central" courts. Care-should be
taken, howaver, to see that the space needs of the housing court can and will
continue to be met (rather than being cenfined to inadequate rooms and offices).

3

. IN MOST OF THE COURTS'STUDIED SPACE NEEDS HAD NOT BEEN MET. NOT ONLYEDOES THIS
RESTRICT THE FULL POTENTIAL OF A HOUSING COURT, BUT THERE ARE NEGATIVE EFFECTS ON j
THE PULLIC AT LARGE AND ON ADMINISTRATIVE ‘AGENCIES' PERSONNEL :

SR

- In nearly every JUrlsdIct1on studied for th1s Reporc, the overall space was
"~ inadequate for the unigue. operaticns of the hous1ng court. The exception was
' Haﬂpden County, where the housing court was borne in mind when space was alloca-,
ted in a new court buwldlng In Hartford, a novel approach was taken, with the
housing court placed in a separate bu1ld1ng. nonetheless, the space was cramped ’ :
.a]most from the t1me the court began operations in early 1979.

L As s ev1denc from the discussion that follows, the actual ]ocation of. the court,
4 . its sbace needs, and the availability -of appropr1ate facilities are 1ntegra11y‘-

related issues. . \

\' The publlc tends to think of the court's facilities on]y in terms of those of the' o P
* courtroom per se. That aspect is covered as.point #8, below; discussed first =re’
seven other - aspects of  the court's space phys1ca1_ Facility needs, which can

213 See chapter 9 (Pittsburgn re d1scu551on of the operat1ons of the D1str1ct-

; ~ Justice's court in Allegheny County). s
: 14 This is done in Boston. See chapter 5. ’

15 See chapter 3 ‘(Hartford). Moreover, two court staffs are ma1nta1ned (but with.
Ak . % 7 some difficulty regarding. the hous1ng specialists). .Only the judge is "on
oL circuit?. See generally Spada, The Hartford-Mew Britain Judicial Dis-

Y trict Housing g Court: Connecticut's Eighteen-Month Experimental Court in
' Housing - An tvaluation,-17 URBAN L. ANN. 187 (1979).
16 Summary proceedings- are unl]kely to be able to be delayed. However most
B code violation cases-could be so scheduled, part1cu1ar1y if this pattern
vis acceptab]e to the code enforcement agency. -~ Similarly, the housing
. court's Jjurisdiction over small claims could be handled 1n this way.
g 17 In four boroughs. See chapter 6 (New York City).
4. 18 'See chapter 4 (Hampden County) chapter 3 ’Hartford New Br1ta1n)
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deeply affect the codrt s operation. Major fa111ngs observed in many of the

'courta that were studled or surveyed for this Report are listed below.19

(1) Corr1dors cutside courtroom areas 1n.somenc1ties such as New York, are
jamed. They rarely have seating available of any type. Moreover, the noise
carries into the hearing rooms or courtrooms. 20 To make matters worse, out-in-

- the-hall settlement negotiatlons must take place under qu1te undesirable condi-

tions.

" Proper space planning could avoid many such problems Adequate ﬁeating inside

and outside the courtrocms, separate rooms for negotlatlons, and new procedures
for reduc1ng the public's confusion in the first place (dealt with. at greater
length in point #2, below), 21 should be 1nc1uded and budgeted.

(2) There rare]y .are facilities directing the. publlc where and how to ask

questions . and to receive assistance. What few signs exist, generally are inade-

quate. A sign having "Clerk's Office" and a room number is hardly usefu] for the .
usual tenant defendant :

Few courts have thought of estab]lshlng an 1nformat1on desk where brief quest1ons
(such as, "How will I know when my case will be heard?" or "Jo I have the right
papers?") can be-asked. Such a desk should be just inside the pubiic entrance
on the fleoor where persons are to "appear" for court. Some defendants show
up and wzit hours to be _heard, only to learn that they did not necessarily have
to come to court at al1.23 Not atypically, defendants simply go into the
courtrooms, if they_ are not full, and wait in the hope that somehow they will
find out what to do. 24 o

Some courts have tried new approaches. Detroit has a waiting vroom and a spe-
cial counter, staffed by court personnel.25 In Boston, a bailiff is stationed
next to the "rail": in New York City, the bailiff is situated just inside the
hearing room entrance.26  In' Los Angeles, the judge starts the calendar call

19 Spec1f1c fac1]1ty defects and changes for the 13 court systens are descrmbed
in detail in spearate 'sections in each of chapters 3-15.

20" Sometimes this is disruptive to the hearings in progress. More often, those
in the back of the courtroom cannot hear very well and may even miss
the1; cases during .the first calendar ca]l See chapter 6 (New York’
"City

21 One of the causes for this logjam of peop]e is poor ca]endar1ng practlces by

. many courts. Instead of_us1ng staggered calendar calls, all the cases for
much of the day are scheduled to start at the same t1me While this may
serve to convenience the bench, it clearly inconveniences the pub11c and
unnecessarily overburdens court facilities and- court staff. i

22 ~ This desk could simply be one for "qu1ck" questions. - For detailed answers,
persons could be sent to the pro se’ clerks or the hous1ng spec1a1xst5'
See earlier sections of this chapter. :

23 Often a ienant-defendant who does not have a "defense" or who hasla]ready

. paid but against whom an eviction action .wias brought earlier, will show
up in court. (Even better than an information desk would be 1nformat10n
on the summons itself. See later sections of this Report). :

24 Again, courts should adopt™ some method- of pruv1d1ng 1nformat10na1 mater1a1s

~that would assist the defendants in organizing their “cases". Prefer-

ably, brochures would be made available to the ‘Titigants well before ,'w

they come to court. See qeneral]y infra note 30.
25 The hasic purpose, however, is to determine which ca%es that mornlng will
be defaults. See qenera]]y chapter 12 (Detroit).

26 As these couvt off1cers are statloned inside the courtrooms concerned {cont.)
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with a presentation, explaining to the defendants generally what the procedures
‘are. in the courtroo_m.2 Other courts, such-as in Hampden County and Hertford, a3
“have -the clerks' offices close to the courtroom; they are readily seen by the /g
- general public upon entering the building. One court has an audio-visual device, 7
- which the public can use by pushing a button.28 e ;- ’

!

e o S S T

At the very least, there shculd be signs or instructions immediately obvious to’ :
the public. A better idea is to have a glass-enclosed display board, ‘and not
Just a plain sign, graphically showing “legal information" as well as suggesting
what type of assistance is available from the clerks or the housing specialists.

Secondly, -a desk such as that in Detroit could reduce the massive confusion

reigning in some high caseload courts. Such desks could be staffed by assistant
" clerks (or even, volunteers). These persons should be able to explain simple pro-

cedures, rendering a certain amount of pre-trial and post-hearing assistance.29

Third, inexpensive printed information could be made available, which litigants \ £
could learn from while waiting for their cases to be called. Or, this informa-
tion could be attached to the original summons that was tent to the parties.30

(3) Many courts are remote from records-keeping offices. This means that liti-

gants have to go to government offices3l in other buildings in order to com-

plete simplz2 matters. If these offices cannot be brought closer, one solu-
: tion is for courts to simplify paperwork procedures, as with the papers that
i have to be filed with the clerk. Another is to computerize certain records (with
: remote terminals), as for code violations. T o

(4) Most of the courts fail to have any mediation or settlement facilitiés
available. Nonetheless, these very courts urge litigants to ury to settle,

apparently expecting these sensitive discussions to occur in the crowded
corridors:3 . N RO

SR

Vo

often they can do little but quietly and very quickly answer a question as
to which case is being heard (how far down the docket the court is at that
point). In Boston, however, the bailiff may "interpret" a court order.
(such as -a continuance) to the defendant as he or she leaves, or as the’
bailiff guides that person to the housing specialist department. Other

L /} questions sometimes are asked, but the bailiff takes care aot to exceed
L7 “his or her authority. ' SRR - o

2 27  §§§ chapter 11 (Los Angeles); Epstefng
H - Court, 17 URBAN L. ANN. 161 (1979)-,
1 28 See chapter 13 (Hennepin County). a
129

The Lds Angeies LandlordiTenant

This also is a recommendation regarding small claims .courts.’ -See RUHNKA,
: supra note 1; chapter 17 of this 1980 REPORT. For relatively complex
- matters, the litigants may be directed to the housing specialists.

Moreover, given the volume of persons in court that day, the clerks may be S

n able to handle only some of the simpliest questions prior tc the first
L cases being called. . S o

30 This is discussed elsewhere in this chapter.
© 31 .As mentioned ‘previously,

See also chapter 19.
the .Pittsburgh housing court is well-situated
~in terms of proximity to the building department and other city services.
32 ‘Multiple trips to clerks' offices should be unnecessary. In some cities,
£ ' * court forms often. have to be shipped between buildings for reguired .
5 - % signatures. . Too, in mist jurisdictions the Taw raquires the prevailing :
: litigart to return to court to get a judgment executed {rather than
being done by mail); or, the litigants are not made aware of by-mail
opportunities when they first come to court. See generally supra note 29,
33 Tnis practice is analyzed elsewhere in this. Repori. See Chapter One.
A " N\ o y oo
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(For some brief settlement discussions, this may work it the corridors are.

not already overflowing with persons at_court that day). There should be,
however, a supervised settlement program34 w1thﬁ‘a* least two rooms scheduled
for that purpose. i ’

{(5) In most of the courts studied. there were inadequate facilities or offices
for housing specialists. Time and again, two or more persons were in one
office and the housing specialists_were expected to carry on counseling work
as well as their regular paperwork.35 This results in a poor work environment,

especially during peak hcurs.. It also is demeaning to the public that has to

contend with these conditions during discussion of quite personal matters relat--

ing to their cases and the1r problems.

(6) General office space conditions are less than de51rahle in most courts.36

Clerks' offices, for example, are quite noisy and crowded. Finally, little or no
space planning has been done 1n terms of future staff exﬂanSIOn

(7) Equipment for purposes of record- keeplng is anthuated A]most all of
the courts work with hand-kept, hard copy records.38 The use of memory type-
writers and computer terminals by staff persons was almost nonexistent. Any hint
of mocernization, apparently because of lnsufrrcxent resources, was 1ack1ng in
nearly z11 of the courts studied.39

(8) ;C0urtrooms per se differed greatly . in the'various cities. Some were on
a par with ary other courtrooms in the building (as in Boston, Hampden County,
Baltimore, Chicago, Los Angeles, and Hennepin County). The courts were spacious
and -well-appointed. The only reason these courts ever appeared 1nadequate were
for reasons of poor calendar management40 or acoust1c54

38 Los Angeles, see chapter'll has such a program;  see generaliy supra note
27.

35 A primary caample of th1s type of situation is found at the Beston housing
court. Sece chapter 5. The eviction prevention program in Baltimore often
has simiTar problems, with persons temporarily using offices on the first
and sécond floors during the peak hours of the Rent Court’s operatlons
See chapter 8.

36 Excellent facilities are available in Hennepin County See chapLer 13, In
Pittsburgh, which handies only code enforcement, the facilities are
relatively adeguate, although an add1t1onal “coun<e111ng" area wou]d be

. advantageous. See chapter 9.

37 New York City is an example. The questwon of how to house staff close
to the courtrooms could be a problem if any additional personne]l were to

“ be acquired (such as housing specialists). See generally chapter 6.

38 There i35 little cross-indexing or cross-referencing capability in courts.

39 For exemple, computer wodernization could "pull up" pending cases, indicate

: : fines fot yet paid, assist in "tracing" continued -cases, - a1d,1n finding
owners of record or showing repeated violators, ad infinitum. Automated

typing also couid help with papers and opinions, saving many hours. Court

data ond statistics could be kept more easily as well. Yet in Bo>ton, the

. clerk's modernization requests were denied. See chapter 5. ,

40 As noted previously in this section, the lack of staggered- Ca\endar calls

: literally creates peak-hour crowding in the courtrooms. )

41 ~In New York City, Baltimore, and elsewhera, it ds difficult. even to hear

the first call of the calendar. This can cause some litigants to have
‘to wait for second calls. In any event, they are unable to learn from
the proceedings in other cases.” In Chicago, greater abuses have been al-
leged. See Fusco, Collins & Birnbaum, Chicago's Eviction Court: A
Tenant's Court of No Resort, 17 URBAN L. ANN. 93 (1979).
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: 493'At one time, a similar approach (avoidande of

46

. ‘cations are done. .

ot

Sevéral other‘courts hat.courtrooms that were

when the litigants appeared en nasse in the mornings.
frequently,

chairstc,
~ whelmed,

Hartford had this problem
with persons moving in and out amcng. a small number of folding wooden

and - the atmosphere is less than conduzive to Judicial proceedings.43
CONCLUSION | | | |

Other physical facility and locational aspects
greater length in this Report. {One interesting sidelight, however, is’ that
-almost all the courts chose to have -the judges formally robed a
‘raised bench. Pittsburgh's court was the only one not to do so.
"holds court at a conference table; he is not robed.4%  The setting is akin to
‘that. of an administrative hearing in many respects, but here, the defendant45

csits " at the Jjudge's conference table, along with .the . code enforcement - agency
- personnel and the assistant clerk.) : : ' R ;

The  judge

¢ In summary, close scrutiny should be given to the facility and “'space needs of any
; new or existing .housing court. Unfortunately, its unique operations generally
: are not taken into account when "normal® court nlanning and building space allo-

Part of this may be due to a perception that housing matters
are one of the least desirable and least prestigious of court assignments.46

The space .assigned to a housing court must be adequate: it must not be, or
suggest, & second-class court. - : ‘ P

If anything, this type of court sees more people cbming through its doors. than
nearly all other courts in the community. Its facilities should be designed to

meet the very real needs that result.4 To do otherwise may inhibit the fair
administration of housing justice. s i -

43 -See chapter 6 (New York City) for critical
' {re Chicago).

42 See chapter 3 (Hartford-New Britain). ‘ B

\,

‘commentary; Fusco, supra note 41

the "black robe syndrome") was
discussed for the new housing court in Boston. The judge was willing to

proceed .in this fashion, but tenants' and landlords' groups urged that the
new housing court "must be taken seriously" by instituting the full formal
appearances. (Comments by Judge Paul Garrity, national advisor.) In

Pittsburgh, contra, the judge feels that the approach.adopted there has
.+ worked “"relatively w _ 2
i time to time. (Comments by Judge Alan Penkower, national®advisor.)

45 . Th

e ‘defendant 1is one in a code enforcement proceeding.  The Pittsburgh
housing ccurt does not handle other housing matters.
This attitude has been identified repeatedly by housing colrt judges,
:made by judges rotated temporarily into housing assignments. L
47 Yet other courts may be handling only. a few trials or hearings a day. Des-
pite the heavy caseload burden, the "low court on' the totem pole" seems
to be either traffic court or the court handling housing matters. There
is no real legal basis for this, with the possible exception of New York
_City . (the historical.reason being that until relatively recentl

-and

small to the -point of disruption

New York City's hearing .rooms and. passageways literally are over- -

_need not be dealt with at any

nd seated behind a -

ell", &lthough thought has been given‘to change, from

See chapter ‘9. . . °

Y, hOUSing
court judges were "only hearing officers"). See cnapter 6. |
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- Moreover, the SpeciaT'Committee decided that the fields of inguiry on these is-
- sues wouid have to be substantially narrowed and the depth of scrutiny intensi-

GENERAL AND REMAINING ISSUES

During the field work involved in studying the various cities -- highlighted in

 chapters 3-15 and 16-17 of this Report --' it was zpparent that a number of qen-
eral issues were recurrent. For example, service of process, the procedures used
by judges regarding evidence offered by the litigants, and warranty of habitabil-
ity doctrine problems seemed to occur in many 3ur1sd1ct1ons

These p.oblems are brmefly described in each of the case studxes They are men-
tioned also in Chapters One and Two, in conJunctxon ‘with the descriptions of the
courts' -personnel functions. ;

In the cities where these types of problems e"ose there often .was no consensus
as to what should be done. Not surprisingly, landlord and tenant groups disagreed
on solutions and, sometimes, even on whether or not any such problems existed.

Other sharp differences of opinion were expressed by legal aid attorneys, the . -

private bar, and members of the bench

The ABA's Spec1a1 Comm1ttee on Hous1ng and Urban Developnent Law recoqnlzed that
1t should not go beyond a description of these problems to the actual design of
"answers", at least in this study. The reasons for this were . several-fold.

As already mentioned, this part1oolaf national research study was designed to

describe the adVantages and disadvantages associated with specialized housing

courts. Its focus was the organizational and administrative aspects of the hous-
ing courts, so-as to assist other communities that might consider such approach-

es. The field. work, research, ~and review sessions:for the project were tailcred

to meet these objectives. - . v 1

'Ah appropriate research base, therefore, simply was not present. to derive other

types of national recommendations that would have involved important alterations
or clarifications to substantive and procedural law. Such a study, if properly
designed, would be extensxvely comparative and would involve different research
methodologies.  An example of part of the necessary approach is the one utilized
in chapter 18 of this Report, involving small claims.court data.

fied. For example, the application of the law of warranty of habitability, in it-
self, would be a major undertaking. . Indeed, one area {code enforcement agencies'

~ proceduras and their interaction with courts and substantive law) is the subject
'+ "of a, two -year study of the Sper1a1 Cormittee, which was 1aunched in late 1979.

ﬁ”The Spec1a1 Comm1ttee conc]uded that a set of recomwendat1ons or these issues
\would require. substantial and exhaustive reviews by many organizations and other
Wscho]ars in these and- allied fields. Law reform investigations of this nature

are 2 lengthy, de1ibe%ative process that frequont]y demands many years of study.

Neverthe]ess, the Spec1a1 Committee urged that notes be develcped on some of the

" issues by the Editor and included as a separate section- in Chapter Two. These
' editorial notes do not. express any findings or recommendations of - the Special

Committee. .They provide only a series of initial observations that are relevant
to the other materials in this Report. The notes offer-a point of departure for
further analysis by other groups and individuals in the future. Too, some of the

11commun1t1es that are experiencing similar problems may wish to make their own
‘]ocal 1nqu1r1es at the time they are cons1der1nq development of a new hou51ng

court
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Several .overriding issues are not reiterated in the pages that follow. These
include broad housing law and social policy matters such as rent control, war-
ranty of habitability, condominium conversion, and the like. Instead, what is set
forth below are specifics on procedures relating to landlord-tenant and code
enforcement matters. Each note is presented in the form of a question. Comments

“then follow, which are intended to stimulate further discussion and debate.

NOTE_Qﬂg:;_ What prccedures'shOuld courts use to réduce problems with landlord-
tenant cases, such as defective service and inadequate proof? At all hearings,
should judges require a'plaintiff-iandlord to establish a prima facie case, plus

' . proof of service?  (This pertains to summary proceedings, including those where

there is no appearance by a defendant-tenant.) . -

. Consideration could be givén to two approaches: firét, examination of all papers;:
- and ‘second, requiring the plaintiff or his or her representative to make a full
. prima facie case prior to examining the defendant (or, if defendant is not

present, prior to rendering a default judgment).

- In regard to the latter, a plaintiff would prove identity, existence of a tenancy

relationship, and nature of defendant's breach. ‘Service also would be carefully

examined to assure that the requirements of the law have been met. Where monetary:

g]aims are involved, plaintiff would prove up the: amounts pleaded.

This careful -examination by the judge or quasi-judicial officer at the time of
the hearing need not be lengthy. Utilizing the other approach as well--via ade-
quate prior examination by the clerk or other examineir--the papers should be in
order so as to permit them to be scrutinized and to have the case proceed ex-
peditiously at the hearing. o .

Too frequently, cases that are defective move to Judgments without this eéxamina-
tion or any regal “proving up" by, the plaintift. Of particular note is defective
service, which may mean that the' tenant-defendant is unaware of the proceedings
against him or her. (After-the-fact "show cause" or “set aside" motions by the
defendant, against whom a default Judgment- has been entered, are not an adequate
safeqguard. Moreover, reliance on this practice can place a burden on defendants
who, for all practical purposes, may have to seek legal advice in order to learn
of or to avail themselves of this remedy. Moreover, this motion is at the
discretion of the judge. to grant: and, it may have to come before a motions
calendar judge, rather than a specialized hcusing judge, for argument.)
Anether practice that is permitted in many jurisdictions, is simply to "call"
all the cases and, where no defendant appears, simply to enter an automatic
default. - Unless the plaintiff's papers have been carefully examined by a compe-
tent court officer, this practice may lead to the severe detriment of defendants.

i)

An allied practice is found in some jurisdictions: the 'requiremeﬁt that the

defendant file a written answer or an appearance.a certain number of days prior
to the hearing. If there is no response by the defendant (filing of a respansive
pleading), the case is automatically scheduled for a “default”. (An appearance
by the plaintiff may not be required.) Many other courts do not permit-ithis
practice. If it is permitted, and if the papers are not. examined prior to the
entry of a default judgmeni, this practice also can lead to abuses. - The plain-
tiff's pleadings ought to be examined for proof of service and elements of proof,
as described above. : : :

One preferred practice would be examination by a judge or quési-judicia} officer
both of the court papers filed and then, an actual “proving up" by the plaintiff
or p]aintiff's'representativg. Where court rules allow -the scheduling of de-

F -2.106- S

e

e

o
L

o

oS -

[P U







N W e e

L

anrez.

. and to render a fair judgment .in the case.
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faults based on "no answer" from the defaendant,. such papers7should'be exanmined

carefully for defects. This could be done by competent court officers.” Any
papers found to be defective could brought to the - judge, if there were any
questions in this regard. - (See also the discussion below.) . S

' “. .. . ;T Y . : o . : !!/::
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NOTE TNO:,‘ Should court rules provide'that a:tenantfdefendant must proVide a

written answer within a period of no less than x days prior to the scheduled

hearing?

Frequently, tenant-defendants simply "show up" at the hearing:‘-They may présent
ay and their need for more time. -

no defense and express only their inability to p

This generally leads to a "judgment for tandlord".

1f, however, the defendant-plaintiff raises a defense, this can lead to surprise
for the plaintiff. The plaintiff may have to request a continuance, involving
costly delays, or try to proceed with trial. (Often, only the plaintiff's
representative is present and is unable. to offer further proof or personal testi-
mony)}. In still other cases, the plaintiff or his .representative may not be
:present at the hearing, if the court rules provide for a default when the defen-
;dant has not filed a timely answer, ' - : -

§Some courts may want to consider requiring that defendants state a defensé_(file
‘an answer) in-advance ‘of the hearing. Thus, there will be no surprise or the
‘necessity for a continuance. : . ;

o

éSome Jurisdictions do not require plaintiffs to be present at the hearing'if no
.answer was filed by the tenant. Others require plaintiffs or their representa-

:tives always to be present (otherwise, no default judgment can be entereq) and -

to "prove up" the case before the judge or quasi-judicial officer.

NOTE'THREE: Should simple forms be developed by the court, by which defeﬁdaﬁts
may “check off" their defenses, if any? 4 . S Tl i

,ﬁegardfess of which préctﬁce is followed (#2, above), defendants are disadvan-

taged by being required to devise their own answers without assistance. Defendant
forms ‘or pro se clerk assistance could be provided by the court. S
ItEsometimes is alleged that such forms can, however, result 3n."mandfactured"
defenses. While this can result, the danger is greater that many unrepresented

defendant-tenants are unable to formulate or articulate their defenses, and

need some assistance in this regard. .
L . H 1 s

If the defendant appears at the hearing, the judge. then can ask him or her to

explain any defenses that have been "“checked off". " Great care and sensitivity

must “be exercised in exploring "these defenses, to ascertain their validity

!

1

-NOTE 'FOUR: Should court systems éxperiment with innovative. approaches to aésist

defendants in using these. forms? (One approach might be a form answer attached
to the summons; another might include an experiment with telephoned-invanswers.)

Tenant-defendants may not be ‘able to qo to the courthouse for assistance . and
forms, prior -to the date of the actual hearings. This can present a major prob-
Tem fcr many tenants, and courts should try innovative approaches tq=réctify,this
situation. R f : \ A :

i
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One extreme is not to require answers and -to allow "anything" to be pleaded by a.
defendant who happens to appear at the hearing {at which the plaintiff may or may

" not be present). This, however, is likely to resuit in.surprise and delays. i
It is obvious that nlalnt1ffs shou]d not be expected to come ‘to the hearings v
fuliy prepared with documents and witnesses for every defense or contingency that
defendants conceivably might raise. {This is true given the extreme]y hlgh rate .
of defaults ‘in summary process actions. ) . .

Licesd

"If an answer is required, courts could explore a series of alternathesvbesides -
- those of having defendants literally appear at the clerk's office to obtain forms b
and assistance. Citizens advisory commissions, courts, and others could devise B
experiments, such as pfoviding«form answers that are convenient and effective. v

- NOTE FIVE: If court rules prov1de for written answers prior . to hear1ngs, and yet

- - defendants appear without so-filing: (1) if plaintiff accedes, should the hear-

o ing proceed (but with plaintiff retaining a right, if a timely request is made,

i to be granted a contynuance)’, and, (2) if plaintiff so requests, should a second

P hearing date be set, with the defendant instructed that he or she must reduce the

1 defenses to writing within x days, or that a Judgment will automat1ca11y ensue
s " for plaintiff at that t1me7 ,

AR P1a1nt1ffs should be given the opportunlty to have their cases proceed immed1i- i
. ) ately, and yet retain the right to obtain a continuance if surprised by defen-
i dants' oral defenses. These cases should not be automatically continued, post-
poned, or otherwise unilaterally rescheduled-by the court. To do so presents an ;
undue hardship on the plaintiffs and adds to the court's caseload as well. ;

S . At the same time, ' some persons argue that defendants must not bhe denied an i
i S opportunity to be heard on the merits of the case, despite their failure to' ;
’ = prov1de written answers (if this is "required" by court rules). :

o . : There are good reasons for not deny1ng this opportun1ty (at the first hearing)
4 Lo f for défendants to be heard. One -is that the statutory requirement as to notice
¢ 1 or service may not have been met. -The comp]aint should be dismissed or amended _
; | -1mmed1ate]y. depending on court rules. 5 T . : B

- Another is that,otherwwse, the defendant may be forted to file a sepérate motidn
to set aside the default judgment and to obtain still another hearing: all of
| whlch may prove quite inefficient for the 11t1gants and: the court.

i hF1na11y, the court may be able to use this as a chance to encourage the parties
A ato avail themselves, that same day, of the resources for.superv.sedAsett]ements

i
\

“NOTE SIX: In 'such-cases [as item #5, above], and pr1orito scheduling a second
o hear1ng, should the’ Judge inquire as to whether or not the defendant is raising a
A U condltlons defense7 ' : . .

"If the court makes such an 1nqu1ry, this may prove he]pfu] to moving the case
‘forward at the next héaring. The issues can be clarified for the information of

“both *parties. Moreover, the judge may order up an independent inspection of the
subJect prem1ses prlor to that second hearing. '

?A]ternatwvely, if a hearing examiner learns of these matters dur1ng the “default R

i 1 calendar!, then he or 'she could bring this matter to the attention of the judge. -

; The - 1nspectlon then could be ordered up, and accomp11shed either by the housing
o ‘spec1a115t or by an agency 1nspector ’ ) .

e
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NOTE - SEVEN: If the court rules provide as above ' (wrltten answers prior. to

‘the hearings) and the defendant appears without so filing, yet the plaintiff is

not present: (1) should the court, as mentioned previously, determine whether a
conditions defense is likely at the second - hearmg7 (2) if a prima facie case
has been made ' out, determine whether .there is any meritorious  defense and,
if not, grant judgnent for a plaintifr?; and, (3) if there is-a meritorious
defense, set a second hearing date, give a cond1tlona1 judgment for p]a1nt1ff in
the event of non-appearance by defendant at the second hearing, and require as a
further condition that any defenses be reduced to wrxtlng w1th1n X days of the
second hearing? Do

These . procedures would require the judge to give - SenSItive treatment to'tne

defendant's orally-stated defenses (even if there were. court rules "requiring" a
written answer to te fl]ed) The.-initial threshhold .for a “meritorious" defense
would be low: that is, a preliminary presumption would be given: the defendant,
with the actual evidence introduced and evaluated at the second hear1ng

The second alternatwve above (namely, proceeding without the plaintiff) would
proceed only ‘where the defendant simply expresses ' an 1nab111ty to pay and has
no legal or technical defenses. : .

A]ternat1ve1y, number three above (cond1t1ona1 Judgment for plarntlf‘) could be

-utilized in these same instances. If there is no appearance by the tenani-defen-

dant at the second hearing or a failure to reduce defenses to writing (and assum-

ing a prlma facie case plus proper serv1ce), Judgment for plaintiff would ensue

at that time.

NOTE EIGHT: ~ Regardless of whether or not Jur1sd1ct1ons require aunswers in ad-
vance of the hearings, should procedures be desigred to avoid. postponements and
continuances? i '

The complaint and summons should clearly indicate to the tenant-defendant that
if he or she choses to dispute the plaintiff's claim, all material documents
and witnesses should be brought to court the date of the first hearing.. If this
is set forth, then if the deferdant were to fail to do so or to exercise good

faith in trylng to do so, then he or she could not obtain a delay or a contlna'

uance (absent substantial reasons to the contrary).

In all fairness, expeditious hand]ing of these'cases is cal]ed'fdr. At the
same time, there is every reason to believe that many . tenants do not know "what
to bring" with them or what to "say" once they get to court. The material
provided to the tenant with the official summons should clearly and understand-
ably describe what the tenant may need to put on- an adequate defense.

This pract1ce also would help negate the pred1cament of the Judge who,in many in-
stances, is forced to decide whether or not to accept the defendant S reoresenta-
tions as to why a postponement is believed necessary. : ) . . .

-Add1t1ona11y, this provides advantages to both defendants and p!a1nt1ffs Tenants

would not have to appear in court.a second time.. Obviously, however, they there-
by lose the chance for obtaining additional delays prior to a court decision.

Landicrds would be - less Tlikely to have to wait an additional period of time
before a judgment, one way or another, was rendered by the court.  Such delays

.are quite costly to .plaintiffs, in that further rental income is 1ost (Thxs
frequently is the s1ng1e most ‘common complaint . vaiced by owners about the opera-
tions of most courts in the handling of summary process matters ) : '

i
R
K
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NOTE NINE: Should courts have personnel available to make immediafe'inspéctiofs
and to rroort on the subject premises, permitting hearings to proceed within'

hours on tae same date as the parties first appeared (if they so desire)?

B

In an over-loaded court systeém, or where major distances. are involved, this pro- .

cedure may have to be modified somewhat. In many jurisdictions, such an appr.oach
should be workable, using housing specialists or others for this job. The hear-

~.ing would be completed the same day, if the parties were willing to wait.. More-

over, the existence of the procedure, over -time, may dissuade litigants from’

;making falacious ‘or unsupportable statements at ‘the landlord-tenant'hearings.

/

NOTE.}ENi Should the court Le designed, and fol]ow_appropfiate protedufes, to
. carefully probe for the tenant's defenses? Should the court specifically inquire
of the tenant-defendant if there are "any other reasons" he or she does not owe

the rent or should not have to pay the full amount claimed?

' In many jurisdictions, there is tension between too rapidly handling the cases

in order to clear the calendars, and thé need for taking time to scrutinize and
draw out the 1litigants' arguments. Commonly, and especially in over-loaded
‘court systems, hurry-up procedures prevail: to the det-iment of doing or. appear-
ing to do justice may be pushed. Cases may be pushed through the court in a
minute or two, with unrepresented tenant-defendants frequently overwhelmed by the
proceedings and unable to articulate their defenses. They may even be cut off,
without any attempt by the court to find out if there .is "something else" the
defendant wishes to state. : :

. The judge should ask questions that allow the tenant-defendant a real opportunity

to state, however inarticulately, his or her defenses. Simple questions regard-
ing “"any other .reasons® (possible defenses) could be asked. If done.in a non-

E.intimidating manner, this would better serve. the purpose of affording a fair

opportunity to be heard.

. Some judges feel that any such questions can lead to “manufactured claims".
- However, these types of questions, although taking some additional time in each
i case, are appropriate. They do not constitute leading guestions that are beyond
the bounds of judicial propriety. On the contrary, perhaps there should be mini-

“mum levels of questioning that courts should be expected to adhere to.

N

N

' ﬁOTE ELEVEN: Should the court develop a section of the behﬁhbodk fo assure

consistent questioning of bath plaintiff and landlord? Ly

/

_Sﬁéh'a benchbdok could describe the forms of appropriate questions to be asked by.

the judge. {This also would eliminate the concerr of some judges that they may
be'engaged in improper levels of inquiry.) This would ensure-consistency among

" judges, which often is a serious problem.. Just as importantly, it would aid. in

curing an abuse: the failure to have unrepresented -defendants explain the

- circumstances of their nonpayment of rent when this may well involve unarticu-
. lated conditions defenses. x - : ‘ :

NOTEQiﬂELVE: ‘When the conditions of the premises are a factual and legal issue
in a summary proceedings case, should the court utilize this opportunity to begin
to deal with the inherent problems of code violations? P

In many, if not most courts, the summary process calendar has no subject matter

A
A . . i
- R i

jurisdiction over code violations per se. (In comprehensive housing courts,
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can use its limited leverage including reducing back rents due or even denying
‘the prayers for eviction. _ P ‘

Moreover, it can dwell on the “conditions® problem with. the -owner. concerned.
As long as this -is not abused (such 'as leading an uninformed landlord into
helieving. that he or she is being "ordered" to repair the premises), the court
can use its power to educate and persuade. i : B

If the court has “comprehensive jurisdiction", it may be able to consolidate

other actions ‘against the building, such as pending code violations. - (If the
. building has not been cited, but it is .apparent that it should have been, see

| below.} - :

NOTE THIRTEEN: “Should ‘the court grder fnSpections of the premises prior'to the "
.. second hearing dates, with the secondary result possibly being agency citations .
-+ for code violations?“ _ Y : : ,

" The agency'inspectors'respohsibleffor'code inspéctiohs,'or the housing special-

lists, may be able to perform court-ordered evaluations. Subsequently, code
violation cases may be filed, if the violations are not cured. The objectives

' ‘being served are both justice and code compliance.

It should be noted that violations may involve both tenants and lahd]ords, from
owner or manager neglect of the subject premises to tenant "housekeeping" viola-
tinns, o o o o

Finally, the inspection mayvlead to coordination among city departments and the

officers of the court as to the litigants' real needs.: Other services needed may

include emergency relief, low-interest rehab loans, orisocial services.

NOTE FOURTEEN: Should courts take care: to scrutinize. the terms of settlements;

f -to ensure thai the parties understand the agreement; and, .to explain the reper-

cussions of failure to abide by it? Should it be entered as part of the decision

t An il1-informed tenant-defendant, especialiy one who is unrepresented and unaware
\0f such defenses as the warranty ot habitability, is unlikely to enter an "out-
;in-the-hall" settlement in a position of equal or fair :'bargaining power. One
remedy, as suggested earlier, is providing information with the .summons. Another
-is the provision of other services at the court tc let both parties know of their:

~ legal rights and obligations. (For supervision of settlements, see below.)

Aﬁ:important reform .could include having the judge: carefully read over the
terms of the, agreement; correct any legal errors, if necessary; and, briefly

question the parties as to their understanding of its terms. The court rules -

alsoiceuld provide that settlements,wou]d be made part of ‘tho record, as part of

the Yjudgment" of the court, adding to the "dignity" and enforceability of
the agreement. The parties then would be told that the cenditional Judgment of

f the court was that if there were a default as to the terms of the settlement,

there would be definite repercussions (for example, -the tenant's failure to pay

‘ ?‘back rent would mean a writ for eviction could be issued upon demand). Thus, the

case would not be dismissed, but held open for a period of time,  as agreed.

o NOTE FIFTEEN: Should courts -utilize réqular mediatorispecialists to;éﬁsist the

' practices be avoided? .

parties to resolve disputes through sqpérvised settlements? Should certain

"2‘111'.,

\

there is much greater fleiibi]ity.)' Nonetheless, at the very least, the court -
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Such mediators should be Spec1a11y-tra1nec heing either fuilAtime court - per-- ..

sornel or volunteers. They could facilitate the settlement process and ‘heln
reduce the terms to writing (then to be revwewed by the Judae)

They could serve other ‘special roles. - For exanple, persons engaged in a dvspute
may have problems not lngally yermare ~o the litigation and, therefore, unable to

be heard by the judge in court. But these. sane centrel issues might come out and -

be resolvable through a specially-trained mediator.. . He or she may be able to
assist the parties in understanding how to deal ~1th compiex  ssues. If the
icsues are more straightforward, such as inability to pay, mediation could deal

with a host of possible "solutions".that avre much broader than under the appro-

pr1ate]y—narrow decisicns by the judge.

A number of courts, apparent?y out of a perce1ved “necessity", send many cases

out into the halls for uasupervised settlements. While this helps'"get throush
the calendar", many persons have heavily criticized this practice. "For example,
a landlord thus can avoid drawing any attention (by the court) to existing code
violations.. Similarly, if unsuperv1sed agreements are quest1onable or  uncon-
scionable, scrutiny by the court can be av01ded 1f the p]alnt ffs request the
cases to be dismissed. :

While such practices are predlctab1e given the des1re to c‘ear the ealendarr and -

not to delay other litigants unduly, they are noxious to the concepts of justice.

‘It may be a myth that the parties are fairly and equally ‘“contracting” their

settlements if they are not represented or equally knowledgeable. In any event,

_they can miss opportunities for compromise as well as positive services otherwise

ava1]ab]e to them (such as special goveramental programs)

NOTE SIXTEEN: For settlements that are reached, should the court nrovide an
Texpedited process" for reviewingi and approving these agreements7 .

At the beginning of the calendar call, the judge could explain that ]1t1gants‘
“choosing to avail themselves of sett]ement opportunities would not experience
further delays. When' a settlement was Trecached, the written agreement could be - .

sent by the mediator to the bailiff'or assistant cIerk'in the courtroom.

As soon as the case then being’ heard vas completed the judge would be given the
‘agreement to review. This would take precedence over the next case to be called.
The settlement would be rev1ewed clarified if necessary, the partwes quest1oned
. and the agreement entered ' : :

If the sett]ement falled the partles wou]d have the case heard 1mmed1ate]y if it
already had been “passed" on the calendar. If not passed it would he heard in
turn, as or1g1na11y scheduled on the calendar.,

‘-‘;x
°

NOTE SEVENTEEN: To avoid slgn1f1cant de]ays on a daily bas1s should the judge
ascerta:n which cases are contested and "spin off“ some of .them to other court- - -

rooms, in order to have & caseload that is manageable and w1thout ha]f day
delays? 1 o .

Very heavy caseload courts might use th1s systew The judge first could defer4
“mine the number of cases in which. both parties .were in the courtroom. _ Any.
attorneys present could be questioned as to probable complexity and duration of - .-

the hearing (a short response being given). These cases might not require the

- axpertise of a spec1a11zed judge, but could de]ay other 11t1gants The vast
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cases, involving onrepresented parties, would he+heardfhy'the:hoHSingvcoorthjudbe
who 1s specialized in landlord-tenant matters -Some . of - these cases could,proceed
to mediation. : o ; o o . v»_j”
Finally, other procedures would be followed for the hand11ng of default’ cases
without any real delay to the many litigants sti 11 present in the courtroom.’ (As

- .explained earlier, this. requires competent, and not pro forma, reviews.) A
- quasi-judicial of flce' of the court could be scheduled to handle these cases and

to review the files. If court rules so provide, they would be “proved up® by the -

Cplaintiff. Assuning no contest or nonappearance by the tenant- defendants,
. the cases wou]d be declared defaults and the Judgments entered

i‘.

- NOTE EIGHTEEN Should the court "lecture" all l1tlgants prlor “to each calendar

call, as to 0 the process ‘to be used their rights, and the availability of media-

tion7 g
This procedure could be fojlowed_in:many more courts. Given the speciai ‘nature
and problems with eviction cases, the judge could deliver a short taik.. (This
has been done regularly in one of the courts that was studied for. thlS Report
See chapter 11 ) . .

Courts also could prov1de understandab]e l1terature and visual dlsplay areas

(even a “push-button" film) &xplaining the overall process. In tandem with a

talk or lecture by the judge, much headway could be made .in assisting the 1iti-
gants with their cases. Some would also choose learn of, and chocse, supervised
settlement procedures that are fair’ and desirable to both sides. g :

NOTE NINETEEN: In lieu of. mere "contlnuances“ in many code enforcenent cases,

should courts consider the use of fines, some of which may be suspended or partly

suspended, to encourage timely compliance by defendants?

Mere continuances in code enforcement cases can invite’ dllatory tactlcs on. the

part of many defendants. Courts could consider greater use of suspended fines

2 for. the purpose of encouraging compliance. Monetary or other disincentives may '1'
i be necessary in a larger number of cases, to provide clear and visible reascns at . °
:the first hearings why the defendants sh0uld cure the v1o]atlons_as qulckly as

»1p0551ble

. ‘\

RN

Ar the second hear1ng, the defendant may have to pay all or part of the flne,
depending on many different circumstances. This practice may be preferable to-
repeated hearings after a series of "continuances",-none:of which clearly indi-

cates to the defendant the gravity of the situation. .

' e
7$

NOTE TWENTY:' Shouid  the . court cons1der greater -use “of at Ieast some f1nes '

rather than only d1sm1ss1ng the cases?

It ‘is a widespread practtce in many Jur1sd1ct10ns to levy virtually no. flnes,
even where the defendants have been in continuing violation of the codes. This
practice is defended by some, on the basis that the "goal" is to "obtain comp]l-
ance, not prosecut1on and collect1on of fines".

n N y .
At 1east minimal fines may be ca11ed for, however. The'defendant, by the time he
or she is in court, probab]y has 1gnored the .administrative -agercy's. efforts to

. assure compliance: notices, citations, warnings and orders. Thus, the process

aiready has involved substantia1 public costs, from inspections.and subsequent .. |

o
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re-1nspect10ns, to formal adJudlcat\on in court

i
!

'j Secondly, it can be argued that the court's failure to. levy flnes on1y makes it
. clear-that the administrative code enforcement process can be igrored with lmpu-
~:nity (at Teast  until the first: judicial hearlng) without any real economic or

penal effect on the violator. (In fact, system-wise defendants may. not even show
“up at the first court hearing, knowing that the case is 11kely to be "contlnued“
until service of process can be verified. ). ,

NOTE TWENTY-ONE: Shou}d the court's practice of 1ndef1n1te1y "cont1nu1ng code-

“enforcement cases be avoided? Should a date certain for the second hear]ng be

- set at the first: hear1ng, and th1s made clear to the v101ator°

Some courts s1mp1y Mcontinue" the case, under tne presumptton that 1t is up to

the ' prosecution or the city agency to request, ‘at some later date, a second

hearing . if compliance has not occurred. If the agency is able to follow-up on

* the cases, - if it can convince the city prosecutor to regularly request new
~-hearings, and if it is not discouraged by court procedures generally, th\s prac-.

tlce may be somewhat workable.

Lack1ng these c1rcumstances, the pub11c 1nterest may not be served 'that is;

violations continue and compliance does not take place Vor are defendants put -

on any real “schedu]e“

It may be adv1sab1e therefore, for the court to schedule a second hearing date

immediately, if any continuance at all is to be granted. ~While some persons.
argue that this can "unnecessarily" clog the court's calendar for future dates, . -

there are clear counterarguments First, the court must be interested in expedi-
tious justice. - Second, it -is simple for a routine check to .be made by the

clerk's office, and thus to handle docket management effectively. Third, this
stimulates all partles involved to move toward -resolution of the cases and tc

ensure that Justlce is done. : S SR

S

NOTE . TQENTY TO: - Collection of fines may be a .serious prob]em shoudd the

court make aggressive efforts to correct this 51tuat1on

~In many court systems, a ]arge number of fines rema1n "on the books" Again, ‘the . -

deterrent effect for code violators may be lost. 'Some defendants may become

"system -wise" Several approaches are poss1b1e ' ‘f‘\

The first includes regular fo]low-up by mail. A second 1nvo1ves per1od1c "c]ean-

“ing" of the rolls. (For example, every six months 1n a few courts, there are

attempts to locate and -even, in some instancds, to issue arrest warrants on

\former defendants.) Third, llens may be placed by the c1ty against the proper-

‘ties in question. These ]lens of course, can be enforced in a variety of ways.

A

mere]y dispositfons’ in code enforcement cases?

Frequent]y, judges enter ¢ryptically-brief notations as: to the "dispositions" in
‘the file jackets of cases (such as, 90 days to make repairs). This practice can
cause problems if judges are frequently rotated in the code enforcement calendars-

:g'of the courts. The next -judge to hear, or to rule on motions in, the case may be
.at a loss to.make an appropriate decision. This practice a]so can 1nv1te “mani-

pu]at1on“ of the Jud1c1a1 system by w11ey defendants

o -2.114-.

‘NOTE TWENTY-THREE: Should courts enter various and spec1f1c flnd1ngs and not
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Furthermore, adequate court records van be significant both to the court staff
and to administrative agency personnel, especially during any continuances. If
certain post-hearing follow-up and compliance efforts are to be undertadken, the
judge's findings and directives should be clearly indicated on the record:

The 23 questions raised in this section are a sampling of the procedural and-
substantive law problems encountered in many of .the cities studied-or contacted-
" in the ABA-HUD Program.. No prioritization or taxonomy is implied in this last
section of the chapter. In fact, still other vital and equally significant.
points are highlighted in the preceding 150 -pages of Chapters On= and Two.

The ideas for reform and innovatidn are many. They are mentioned fkequent]y'in
the previous sections on judges, clerks, housing specialists, and others. . Fur-
. ther information is contained in the chapters:(3-19) tnat follow. Co

Committee and. by many other persons over the decade to come. .

Some of these issues,.hopefu]ly; wilTrreceivegeYen more attention by»thfs,Specig],'
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" Co., Cambridge, Massachusetts) -
Unned States Dcpartmcm of Housm" and Urh"m Dwdopmcn()

_ llonal Center for State Courts, \\’llhalmburg, Vll’LlHld)

"Forthcoming: -

o

i
K]
#
5
e
3

ety

Publications cf (hc Spccml Commnlcc
.on Housmg, and Urban Dcvclopmcnt Law

Housmg for All Under Law (1978) (avmldblc from B.xlhm.cr Pubhshmg f’

e
B
%

Executive Summ.lr\ ll()usmv for All Undcr Law (1979) (available from
Hnusmu Justice in Small C l.ums Courts (1979) (av:ulublc from (hc Nd-

Exccutive Summ.lr\ Housmﬂ Jusmc in Small Ll'ums Cnurls (1979)
(available from the United Siates Departinent of Houmng and Urban @
Development). : ST ;

Housing Justice Outside the C(iurls: (i'n two parts) (1979) (available from’
the Special Comimittee on Resofution of Minor Dispuics, American Bar

© Association, 1800 M Street, N.W., Washingion, D.C. 20036)

17 Urban-Law Aonual 1, (1979) (d\mlablc from sthm"lon Umvcrmy

~ School of Law, St. Louxs Misscuri)

thrlcrh Information Bulletin (1978 81) (avaiiable fro' i ihe Special an-
mittce on Housing and Urban Development Law, American Ear Associa-
tion, 1800 M Sircet, N.W., Washington, D.C. 20036) :

i

Housing Justice in the United States: Recommendations for Caange and

Fnnovation in Qur Courts (two parts) (available from United Qtalcs
Govcrnmcnl PrmnnL Office, Summcr 1981)

o L

[

F N 0 S OOV I

b s g b Rt

i Gt e














