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court systems in the handling of housing disputes. Thirt.een 
cities were studied because they had installed such 
specialized courts. Analysis of these.courts indicates that 
they may be able to improve the delivery of housing justice 
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lease make the fol lowing changes ! in your copy of ~Executive Summary: S p e c i a ~ ~ o u r t s " :  

Page 3, at the end of line I I ,  after the.word "from", add: 

the comprehensive housing courts (see discussion above) 
through the "single-subject only" courts (for example, 
the Pittsburgh housing court handles only code enforce- 
ment mat- 

Page 21, between the 16th & 17th lines: after #13 and 
before (a), add the following "headline": 

Summary of "Landlord-Tenant 'Better'" Section (pp. 18-21): 
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The final wording and views exprcssco arc those of the author and do hot represent the views of either of tile Iv,o federal 
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C O I ' Y I , t l G I I T  S ' F A ' F E M  E N T  " ...... " 

This  Excel,live Summary ~s not  copvrighlcd;  no .permiss i0n  need be requested of  the publ isher .  I.he 
Amer ican  liar Association. However, full a l l r ibul io | |  purst~a~il Io the lille page, and the fact t h a ~ l  this is ; 'A ' 
Report of  lhc Special Co,nmil tce on Hot|Mng and Urban Dcvclopmenl . l .aw of  Ihe ABA, ' "  is requesJed. 
(March  19811 ; . . ,-. 

! A C K N O W I , H ) ( ; E M  I '~NTS ." ; 

In July 1978. the "Nal iona l  Houshlg J uslice al'~d Field .,\,,sislancc P , o g r a m "  was established under  the 
Special ( ' ommi t t ee  on I.tousi|'|g and Urban  l)e~elopmenl Law. Ca,,e studie:,, r£'~;:earch, and field assistance 
were performed for the U.S. i le l!arhnen! of i h | u s h | g  and Ilrba,~ I)e,~ehq)|ne| | l .  Off  lee of lhfliey l)evelop- 
men! and research  {Conlr;lel N~). 11-2856).Thc work focu,,cd on landlord- tenant  mailers ,  small claims 
cases, and not, udicial dispute resolution; some malerial was also developed on code enfo~cemenl cases. 
This basic work was c6mpleted by the end of  1979, xvi lhedhor ia l  work thereafter ,  i- 

i legin| t ing in earl.,." 1980. the "Nal iona l  Ccnler  for Comm|mil_v Code c o m p l  a.qce'" became a n e w  project 
of  the Special Com|l~i'lee. II was funded by the ~.J.S. Fire. Adminis l ra l ion  t'Fcderal I".meroency Manal~en~enl 
Agency) l)i~ision of l l ome  and I 'uhlic lluildi,qa F,:lfely (t, nder [IS[-'A 800181 

I 'ubl ical ions:  " C h a p l e r  O n e "  of  this Executive Summar.v was written during 19S0. Exlcnsive ~c,~.,ie.".~; 
also.were made to the coverage in " C h a p t e r  T w o " .  Based on new field work and research, many de ta i l s  
~w:re added regarding t:ode compliance aspecls of  spccialized court  s vslcm operat ions.  Thus.  t im H.[ I D a,ld 
USFA research projects had Jnpul IO (',)it another ,  .,and rcfincment,; v.¢rc made to all Ihe drafts .  

! I IUI)  Reporl:  t)arl of  this Execulive Su|nmarv.{rex4s.ed-chaple! lwo) has been  accepted by HUD for 
publ icat ion and release in 1981 in its final rcpoi lLl l  will be accompanied by 18 other chapters  From the 
197g-79 study, to be made available from the G m e r n m 6 n l  Pl inl ing Olfice: For further i l fformalion wrile: 
I t U l ) - R o o m  8150. 451 7lh Street, S.W.,  \\'ashi~)~:ton. D.C. 20410. 

i i l!.'ql-'A Report :  For informalion on the 19S(1-81 sludy for USFA (tentative title " 'Ahc rna l i \ e s  lor Eff,Jctive - i 
-t ii Code Compliat~ce and Enforccmcnt" ) ,  iez, ders may write:  U S F A / F F M : % - R t u m | .  5114. 24(R) M..%lrcct,. , . 
{'1 ~. N.W.,  \Vasl'finglon. D.C. 20472. ~. " .!i' 

... ~ .St, pervisorv Structure for  the D.vo sludic.< was as f011mvs: (I)  The proiecls were part of  tile Diyi~,ion of  
" } ~ Public Se,vice A c  v cs of the ABA m \Vast{ineton, D.C. (2) The A B A ' s  Special Committed, whose 

l " .~ members  are lislcd or~ lalcr pages, met-as a review body to comnlc~'~t on the rcscarch work. (3) Thc Special i 
~E ! Commit tee  was augmented by national advisors and euests, and by ABA liaisons. (4) Federal agencies were i 

: ,  /rcF, rescnted and mainlaincd close contact with the respeclive work. (5) The 1978-79 HUD study involved /.. 
i '  : .  !, :/ '  Randall  W. Scolt, l ' rogram Direclor, aud Li~da"B: Rcimam imd Josephine AC Bt, lkley, Staff  At~brneys i 

: ~ '. (whose.work ix in the final HUD rcporl)i TIle program dircclor ab, o did the work for the USFA stud'," in 
i 1980-81. ' .i ,'.: ' ' ~ i: 

, '  . . 

! ' "' Special thanks  are due to frie~ds who offert..d co::nsel Ihlotl,.z, hotlt the program,  in;cludifig Nancy Anne 
. Ra!hbun,  Melvin I.evm, and olhers. There ~vcre several ABA pel,,om~el. . [K;flhcrine MeG. Sullivan and 

..Joseph M. Oglander. of  Ihe COmlllilleC stafi'l, who participalcd via the Special. Coin |n i l l ee ' s  ongoing p~o- 
• , _ gram work. Thanks  also are due to HUD s la f f  (l)r. Fred Eg,-ers and Bernard ScwardL and U S F A - F E M A  

-. s lalf  (Harry Shaw and Alberl Kirclmcr). Many of  the local colnmtmilics" court s xstcr~l and communi ty  sel- 

i. 

• _. , .  

) 

.E 
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-vice agency personnel helped a great deal, ;Ix x~cll. A deep debl of g r a l h u d e f o r  tile lime. tremeildous 
ass is tance  and friendly advice, provided during a period of  nearly Ihree years, i~ owed all of  |hose persons: 
h la t l y  of v,,honl s e r v e d / ' "  h o n o  
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FOREWORD 

Tile Amer i can  Bar Assoc ia t ion ' s  Special Commi t t ee  on Hous ing  and  U r b a n  Deve lopment  Law estab- 
lished the " N a l i o n a l  Hous ing  Justice and  Field Assista | |cc P r o g r a m "  in the Fall o f  1978. An exciting na- 
t ional  project  began upon  award of  a federal contract  l+rom the Office of  Policy l )evelopm¢'nt  a n d  ;~ 
Research of  the Uni ted  Stales l ) epa r tmen t  of  Hous ing  and  Urhau  Deve lopment .  A d d i t i o n a l s u p p o r t  was :[i 
o b t a i n e d  from the Amer ican  Bar Endowment  anti the Divisiou of  Publ ic  Service Activities o f  tile ABA.  ~ : 

• - .  . ~) 

The  Special Commi t t ee  enlisted Randall  W. Scott to supcrvisc and  direct the work o f  the project .  Mr[ ~"; 
• Scott was assisted by Linda B. Reiman and Josephine  A. Bulkley who Conducted site v i s i t s and  prepared ~ : 

the initial  draf ts  o f  thc thir tccn case s tudv cities. The  Special C om m i t ! ec  and  project  advisors  met seven 
. . t imes to review and  cri t ique f i l ed ra f t s  and guide the work o f  tile project staff .  In addi t ion  these case ~ ""--:. 

-studies were circulated for conf idcnt ia l  review and  com m en t  by pccsons in ttic var ious  c o m m u n i t i e s  that ~. 
were s tudied.  [ ; 

" "  [ 

""- E a r l y  in 1980, the Special Commi t t ee  begau a code en fo rcemen t  apd compl i ance  s tudy  which was 
r':::'! : ~52 funded  bv the Uni ted  Stales Fire Admin i s t r a t i on  of  the Federal  Emergency  M a n a g e m e n t  Al~ency. The  i ! 

:.,:~ N a t i o n a l  Cen te r  for C o m m i | n i t y  Code  Compl i ance  began in 1980. It addresses code en fo rcemen t  and  [ 
'- : ' " ~/~ compl i ance  systems, o f  which specialized courts  play a ma~or part .  Part ial  fund ing  dur ing  six m o n t h s  o f  1, 

,~ii work ,,',,as received as Phasc I~ this was followcd t3y add i t iona l  Funding for a year- long,  Phase Ii project .  I 
, : , ~  The  Code  Enfo rcemen l  project dr  c,,,,, partially upon  th.c hous ing  court  work of  the former  s tudy,  it also ! 

:. enab l ed  the A B A  to refine and updatc  the v,,ork ou housing+courts  con ta ined  in the final report  to the { i 
• ~,: U .S .  i ) ep a r l me n !  of  Housi 'ng and Urb an  I )evelopment .  This  Execu t ive  S u m m u r v  is a svnopsis  o f  the n- t 
, U . ' .  " " " 

• -- ;-::~ fo rmat ion  ou specialized courts ,  d rawn substant ia l ly  l 'rom the H U D  1978-8,() s tudy mater ia ls  and  the. 
:,-~:, 1980-81 research-for  the Uni ted  Stales Fire A d m i n i s l r a t i o n ,  

,~31 We hope that this E.vecuHve S tmunarv  i l luminate: ,  issues that will ~a3sist in eva lua t ing  local court  1 
~! systems as they relate both tO code enforcement  and  to hous ing  mat ters  general ly.  We know that many  i 

c o m m u n i t i e s  are s truggling with such reforms,  while others  have yet to recognize or act on  these pressing 

i ~ ",needs. + 

-i~ P a r a m o u n t  th roughou l  this e:vt,ctllivq ,~)'tlltlm~lliV is our  concern  with tile proper  and  fair admin i s t r a t ion  
~i:~ of- just ice .  We describe and  analyze a number  of  courl  systems thal have a t t empted  var ious  approaches  ! 
=.:-';i dea l ing  with their caseloads.  ForemOst are the specialized courts ,  which we sce as the progeni tors  for evcn ! 
;.:~ more  i n n o v a t i o n  and  change.  . V'q +, 

Specialized cour t s  are relatively receipt p h e n o m e n a  in our  judic ia l  system. They  have occurred at a t ime ! 
?:-~ wh'en " jud ic i a l  r e f o r m "  has moved toward thc conso l ida t ion  and  s tandardizs . t ion of  local courts .  But ap- : 
~+:~ pearances  are deceiving.  It can be argued that special izat ion should  be used within general ly s tandard ized  " 

+- +.::if:::- judi~:ial systems i n m u c h  the same m a n n e r  as we havc for o ther  types of  cour ts  such as juveni le  courts ,  
~:,,,.+ domest ic  cour ts ,  p roba te  cour ;s  and  traffic courts .  

We 'be t ieve  that there has I';een no prcvious na t iona l  focus on the :~pccial uceds involved in " h o u s i n g  
~: : cases,",  par t icular ly  landl0r,~l-tenant and code enforcement  matters .  Local c o m m u n i t i e s  may well Icarn 

: that  the're are desirable  ends to be servcd through either m<~dest or compreheris ive special izat ion for such 
-.- cases Wi'thin our  courts .  The exact design is for each to decide based on a clear percept ion  and 
. . . .  u n d e r s t a n d i n g  o f  its ov.,n rcqmremcnts .  We hope thai this l-:w,culive S t tn tmarv  ~,~,ill prove hclpful  in lhal 

respect.  

,,,a 

--.  v k + i,~ - 

+' : " " - ./!+, " 
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Tile members ,  advisors, liaisons, and others who par | ic ipa ted  in the co|11mittce's work are listed on the 
following pages. Each of  lhcm Ls rcspo| |sible,  in large part,  for the st|cccss of  these projects.  The extraor-  
dinary c o o p e r a t i o n  we received f r o m  m a n y  p e r s o n s  a c r o s s  the  U n i l c d  S l a t e s  Icnves  us u n a b l e  Io n a m e  a n d  
express our  grat i tude to all of  them individually.  We a lso  wahl to express ot',r apprcc |a t ion  to all o f  tile 
persons listed in tile "Acknowledgements ' "  section, including the ABA staff  and ABA project personnel .  
We especially appreciate the interesl and concer|~ shown l'or these major  nat ional  progr;.!nls by st|oh per- 
sons as former HUD Secretary Patricia A. Harris ,  fo r in t /  Assistant Secretary Donna E. Shalala,  and 
former USFA Adminis t ra tor  Gordon F. Vickcry. Wc also acknowledge the continuing intc:~rst o f  these 
agencies in the basic research and in the field assistance work Iol commu|l i t ies  a round  tile country .  

The A B A ' s  Special Commi~.tcc on Housing and Urban l)cvelOpmcnl l .aw looks forward to  cont inued 
and active involvement in the fields o f  housing and urban dc~,-clopment as wc enter the !980s and Ihc 
fourteenth year of  Ibis Special Commiue e ' s  work. 

Laugf i l inE.  Wate r s  

Cha i rman ,  i 976-80 
Special Commit tee  on Housing 
and Urban Development Law 

March 1981 

Bruce B. Johnsoq 

. C h a i r m a n ,  ! 980-8 I 
Special Commit  lee on Hi ,  using 

and Urban l)ew.'lolmlenl I.aw- 
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i/ CHAPTER ONE" OVERVIEW OF SPECIALIZED CODE 
ENFORCEMENT & HOUSING COURTS 

Housing, the means by which the. shelter needs of our citizenry are met, is vital 
to survival and to the quality of l i fe.  Few areas of private and public sector 
involvement so deeply affect the lives of individuals and of families. Housing 
greatly impacts on social conditions and on the future of our built environment: 
thus, general living conditions themselves. It is into this mileu, then, that 

-the basic tenets of "housing justice" (residential and other buildings) can and 
must extend. 

HOUSING-RELATED DISPUTES, SPECIALIZED COURTS, AND THE FOCUS OF THE REPORT 

It isnot  the purpose of this Report to further delineate the nature and scope 
of general housing problems in the United States. However, the ABA's Special 
Committee on Housing and Urban Development Law has been intimately involved in 
these debates, and concerns, since .the late 1960s with the establishment of its ~ 

.}~. .. "Lawyers for Hous.ing Program(s)" around the country. Most recently, in 1978, 
~ the results of the Special-Committee's three year study for the United States 
~i- Department of Housing and Urban Development were published under the apt t i t l e  
-};:~a~ of "Housing for. All Under Law: New Directions. in Housing, Land Use, and Planning 
. ~ / ~  ~Law". Signif.icant recommendations in that book focused on our local housing 
~,~ needs, on stateand local laws and programs, and on the roles of our courts in 

interpreting and applying the law.  ~ 
P4 I 

.'~",'~_~ As a result of this. book, we saw that state and local courts have had a great 
~.~.~ impact on housing .justice and needed thorough study. From that book, a f ield 

, ~! '  , assistance, and research effort--and thus, this current~ 1980 Report--Was born. 
~ 

~~ I t  is self-evident • that our local.-court systems have a significant role to play 
.0c-1, . . ~  in the handling of housing disputes. What is less-obvious is whether or not 

~ E:~! \ these :courts can have measurable impacts on rental housing matters: particularly 

;i-.--~, . 
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where the residences involved are the subject of serious code violations. 
. : -. • .  ~. 

i This, ih turn, raises the question: can the. adjudication of state laws and local 
~. codes in :the courts affect the rates of deterioration of the housing and other 
. buiding stock in our communities? How is housing justice handled for the resi- 

~,den.ts and owners, under landlord-tenant laws governing their rights and responsi- 
~'bilities? And, do these courts better serve code enforcement missions as wel]~ 

These.questions are especially pertinent since, during the decade of the 1970s, a 
.f~w, cities tr.ied:reforms in their court systems. They had insLal!ed new and many 
.diYferent types of specialized courts, which deserved scrutiny. The question was: 
cou!d we then, and can ~we now, learn from the experienceof these specialized 
courts? Could we an~lyzethem and then, point out the .advantages and disadvan- 
tages that had been experienced? Could we isolate the ingredients of.each of 

'., these".courts that made their  operations successful, or not so, and then compile 
, .  and analyze this information? It Was our hypothesis that-such anational study 

would prove productive and useful to other communities around the country in 
'their search to resolve landlord-tenant as well as code enforcement problems. 

we strongly believe that these specialized courts ~do offer realpromlse, based 
. 

i . 

r 

F 

, f  

" " i "  

J , 

F 





] 
] 
z 

i 
I 
i 

i 
t 
i 
1 
1 

{ 

??jhe studies that are pars of this R e p o r t . . o n e  of: 13 cit ies studied 
luded as chapters 3-15 of t h i s  Report} operates t o t a l l y  wi thout  f laws o r  at 

a peak of e f f i c i e n c y  and e f fec t i veness .  In fac t ,  some leave much room for  f u r -  
ther  improvement and a few would appear, thus far  at l eas t ,  to be on ly  marginal 
improvements over t h e i r  predecessor cour ts .  Part .of the reason f o r  t h i s ,  as 
explained l a t e r ,  l i e s  in the severe unders ta f f i ng  and enormous caseloads under 
which even these improved and spec ia l ized courts_must operate. 

The in ten t  of t h i s  Report is  to descr ibe the ingred ien ts  of a successful cour t  
fo r  the readers in var ious local  communities. The lessons derived from these 
cour ts  ~re i n s t r u c t i v e ;  t h e i r  mistakes can be avoided and even more improvements 
made in the specia l ized cour ts  that  may be created in the 1980s and 19gOs. The 
reader is urged to examine c a r e f u l ] y  both chapters 1 and 2 (as we l l  as chapter 
17 on small claims cour ts  and chapter 18 on non - j ud i c i a l  approaches). Then, 
a t t en t i on  may be turned to the spec i f i cs  on each of the 13 court  systems s tud ied:  
the case studies that  are found in Chapters 3 through 15. 

METHODOLOGY EMPLOYED 

The study for  HUD involved an extens ive methodology that  is  described in  the f u l l  
repor t .  Suf f ice i t  to say that  the ABA's Special Committee on HUD Law convened a 
t o t a l  of s ix  t imes. I t s  ten members were augmented, for  the purposes of  t h i s  
two-year study, wi th three special  l i a i s o n s  and ten nat ional  adv isors appointed 
j o i n t l y  by HUD and the ABA. The adv isors ;  fo r  example, represented d iverse 
v iewpoin ts :  landlord and tenant ,  judge and pub l ic  o f f i c i a l ,  bar assoc ia t ion and 
m i n o r i t y  group, ~rofessor and p r a c t i t i o n e r .  While seldom was there t o ta l  agree- 
ment, nor was there t o t a l  d i ssen t .  Without i n d i v i d u a l l y  agreeing to or d i ssen t ing  
from the study, the reviewers were able to act c o l l e g i a l l y .  

At the November Of 1978 and January of  1980 meetings, members/ l ia isons/adv isors  
reviewed and commented on the research design, coverage, and general ized f i n d -  
ings.  At the March, June, August, and November of 1979 meetings, the sessions 
were run on the subcommittee p r i n c i p l e  for  the t h i r t e e n  case s tud ies.  At sev- 
era l  of  these sessions, guest judges also Were asked to p a r t i c i p a t e  regarding 
the d ra f t s  that  affected c i t i e s  wi th which they were f a m i l i a r .  At these two and 
one-ha l f  day sessions, two general sessions also were convened for  the purpose of  
d iscuss ing common themes in the ove ra l l  program. 

A f te r  each session, t h e  d ra f t  concerned was b r i e f l y  edi ted and then submitted 
to four to s ix  persons in each of the c i t i e s  fo r  f u r t he r  reviews. Then, a l l  
review comments received at the meeting and by mail from ind i v idua l  reviewers 
were in teg ra ted - - to  the extent  deemed a p p r o p r i a t e - - i n t o  the f i n a l  d ra f t s  of  the 
chapters.  F i n a l l y ,  mid-1980, each c i t y  d ra f t  was placed through a f i n a l  review 
by .the ABA-HUD Program Di rec tor •  Moreover, recent developments were added ( a l -  
though b a s i c a l l y ,  the analyses of each of~ the cour ts  was current  through 1979). 

PRESENTATION OF CHAPTERS IN THIS REPORT ~ .-.~ 

Chapter One serves as a general i n t roduc t i on  to t h i s  Report. I t  reviews the 
background to the study; the reasons some communities began experimenting wi th 
spec ia l i zed cour ts :  and, the types of hous ing- re la ted  cases that  are heard 
i n . v a r i o u s  types of courts around the count ry .  I t  then summarizes some of the 
main po ints  derived from the stJdy: namely, that  spec ia l ized cour ts  have the 
po ten t i a l  for  improving the d e l i v e r y  of  housing j u s t i c e  at the local l eve l .  

Chapter One is not intehded to completely summarize the en t i r e  Report. For 
example, the types of spec ia l ized cour ts  can be on ly  b r i e f l y  described in th i s .  
Chapter Chapter Two aids the reader f u r t h e r  by de l i nea t i ng  the basic i ng red i -  
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/:ents of any of a number of types of specialized housing cour ts :  fromt.he many / 

,;categories-of ..personnel functions (judges, housing specia l is ts ,  special clerks, /i 
." and Other court off icers) to administrative concerns, including bud9ets and,~ourt .... ; 

i / 

f a c i l i t i e s  : • .. / . 
• . ! , . / .  J : '  . . . • 

" With these basic issues set forth, the Report moves to the case stud'ies in 
chapters 3 throug h 15. The most "comprehensive" or complete housing courts are 
described f i r s t .  For example, Hartford-New Britain (chapter 3) and ]Hampden 
County (chapter 4) are newer Or expanded courts, based on some of the "original" 
comprehensive housing courts: in Boston (chapter 5) ,  New York City (chapter 6)., 
and to a iesser extent, Baltimore (chapter 8). ~ .~ 

. . . .  .. / . . . .  j . 

Effect ively,  th~ thirteen case studies are arranged-along a "continuum": from 
ters; see chapter 9), to the to ta l l y  !'nonspecialized" courts (San Francisco; see 
chapter 15). In this way, the reader is able to review these court systemex- 
periences in an orderly fashion in terms.of decreasing degrees of comprehensive- : 
ness and soecialization. • J . 

. . . .  

, No "ranking" of •the c i t ies  is -intended by this organizational approach. In 
fact,  some-aspects of the Hennepin County court system (see chapter. 13) or Los 

~ Angeles (see chapter 11) deserve replication even in the most sephisticated of 
: !. the comprehensive and specialized courts. Similarly, by the time of publicatio~ 

of th is 1980 Report, changes wi l l  have occurred along this continuum; Philadel- 
: phia (see chapter 14), for example, wi l l  have begun operating a new Specialized 

court i n the  Fall of 1980. ~ .... ! " 
] . 

~ ~ Each of these chapters has a re la t ive ly  standardized format to aid the reader in 
~--~ making comparisons(in addition to the discussion of these matters, accomplished ' 
,,,~ in Chapter 2). Thus, each chapter follows an outline as follows: 

~ I .  Overview of the Court System 
~." (setting the context of the 
~,~ court .within the overall local 
~ court system) : 
~!i A. Brief Description of the Court -- ~ 
~ B. Personnel of the Court 
~ 1 Judges f -~. 

, 2. Specialized Personnel , , .  " ~: 
~;,•.~ : 3. Other S ta f f  .,~ ~ \ 
~,:~ C. Administrative Aspects \ . '~. 
~!i!i i .  Phys i c~ l  F a c i l i t i e s  .,.: - :~.  
~ 2. Budget . : .... 

;~,~ D. Housin 9 Stock Information 

~i Many of  the above ca tegor ies  have a d d i t i o n a l  break-downs. For example, under 
:~ B .2 . ,  there are separate l i s t i n g s  and d ~ s c r i p t i o n s  fo r  the c l e r k - M a g i s t r a t e  

A s s i s t a n t  Clerks,  Housing S p e c i a l i s t s ,  and Court O f f i c e r s ,  where app l i cab le .  
{i~;i ~ Under B.3 there is information on Clerical and Secretarial Positions Stenog- 
.... ~raphers or Recording Approaches, and Citizen Advisory Commissions. 

'~ The chapters then proceed as follows: 
~ ' l l . - H i s t o r i c a l  Background of  the Court 
] . 1  L~•! I l l .  J u r i s d i c t i o n  of the Court 
. . . .  IV. Summary of  Subs tan t ive  Law Appl ied 

V. Operat ion o f  the Court : 
:~ d e - ~ i b i n g  the procedures used 
} 
-'{ before, during, and after court 

hearings or fu l l  t r i a l s )  ~. 
" ; ' 1  
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F ina l ly ,  and as already explained, there are spec ia l - in te res t  chapters. New 
courts and the f ie ld  assistance aspects of the ABA-HUD Program are contained in 
chapter 16. Small claims court.s--a separate• study that was performed--are  sum- 
marized in chapter 17. Non-judicial  approaches are covered in chapter- 18. 
Chapters 19 and 20 include the appendices of forms and information and the bib-  
l iography, respect ive ly .  

• HOUSING DISPUTES AND WHAT GOES TO COURT 

Be{ore we can examine special ized courts that handle various types of cases, we 
f i r s t  must look at what types of hous ing- re la teddisputes  tend to reach our var -  
ious courts. These disputes involve l i t i g a n t s  who are l iv ing in, rent ing ,  own~ 
ing, operating, maintaining,  r e h a b i l i t a t i n g ,  bui ld ing,  regulat ing,  inspect ing,  or 
otherwise involved in housing. . . f rom owner-occupied to rental  housing, and from 
pr iva te ly  run to publ ic ly  owned uni ts .  

Indeed, i t  can be seen that the occupancy and use of shel ter  involves a wide 
range ot problems, many of which end up in the courts.  The most frequent types 
of cases involve landlord-tenant complaints and code v io la t i ons  (sometimes both 
at the sane t ime). Our local courts are v i r t u a l l y  deluged with housing-related 
cases, including: 

SUMMARY PROCESS (ev ic t i ons ) :  for nonpayment of rent ,  other v i o l a t i o n s  of 
lease terms, and miscellaneous reasons (as hold-overs).  

SMALl_ CLAIMS: for back rent owinq, rent owing (remainder of lease), pre- 
paid/overpaid rent ,  bounced rent checks, paid/unpaid b i l l s  (as u t i l i t y ) ,  
tenant/ landlord prnperty damage, property left /removed, tenants'  secur- 
i t y / r e n t  deposits, and repairs made by tenants. 

CIVIL SUITS (other'): for major monetary claims (as ren t ) ,  personal i n j u ry  
cases~ to r ts  (as mental d i s t r e s s / e t c . ) ,  declaratory r e l i e f  (as r i gh t s  
and dut ies or warrranty of h a b i t a b i l i t y  issues), and u t i l i t y  cu t -o f f s  
and/or removal. . 

EQUITY (ACTIONS/RELIEF): f o r  a f f i rmat ive  r e l i e f  (as repa i rs ) ,  emergency ~, 
assistance (as heat),  p roh ib i t i ons  (as use/enjoyment), mandating .actions ; ' 
t o  be taken (as.by agency or by. indi•v idual) ,  and specia l  actions (commit- 
ments of defendants/receivers for b u i l d i n g s ) .  . .... 

(QUASI-)• CRIMINAL ACTIONS.{" f i ne~ /e tc .  ( c r i m f n a i " " o r . c i v i l ) ,  show c a u s e / s u b L " : "  
sequent warran.ts, p robat ion/ incarcera t ion ,  and •contempt. ~ i ." :' ' 

CODE ENFORCEMENT--BY AG'ENCY: . upon agencies' regular inspect ions,  other-  ~ 
agency r e f e r r a l s ,  t enan ts '  comp la in ts ,  and n e i g h b o r s ' / o t h e r s '  com- 
p la in ts ;  concerning ev ic t i on /o the r  hearings (court takes. ~evidence or 
view), permi ts / l icenses,  boarding up & demol i t ion,  and taxes / repa i rs ,  .. 
with l iens;  --BY OTHER: per ind iv idua ls  d i r e c t l y  br inging .code cases 
(not v ia agency c i t a t i o n )  and associat ions/neighbors/others f i l i n g  or 
intervening in code cases; --RELATED: as brought in nuisance/other su i ts  
and as defenses raised i.n ev i c t i on  cases. :- 

Ti le preceding types of housing-related disputes are' the ones that  most f r e ,  
quently reach the l .oca lcour ts .  Therefore. they are theones  thL~t are empha- 
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s zed throughout th~s Report, These, and the types of  cases l i s t e d  below, are 
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not a to ta l l y  exhaustive l i s t .  However, they do provide us with a sense • of ,the 
d ivers i ty  of housing-related disputes that occur, day after day in community 
a f t e r  community, throughout the United s t a t e s . ,  . / .  

• : 7 

: "NEWER" ISSUES--RENT CONTROL ACTIONS: b y  the regu la to ry  boards, r e n t e r s /  . 
o ther  persons, and owners vs. government; --RENT WITHHOLDING: suit 's and 

! countersuits/damaqes; --CONVERSION ISSUES: as by tenants/tenant co,ops, 
~ neighbors and others, and develuper vs. agency: --ASSOCIATION LAWSUITS 

(condominium & home owner associations): such as between owner and HOA 
board(s), Condominium & local i ty ,  board & manager, and owner &~owner. 

. OTHER CASES--PURCHASERS/OWNERS: as against builder or agent (as with warran- 
t ies ) ,  owners & sellers (breach/disclosure), realty agencies, lenders & 

: banks (as for red-l in ing),  lawyers & others (as for clear t i t l e ) ,  and 
• miscellaneous parties ( ford iscr iminat ion as to race~age~etc.);.--RENT- 

ERS' LAWSUI.TS: as against realtors/others (for d iscr iminat ion) ,pub l ic /  
private housing, authorities (•as secur i ty /e tc . ) ,  neighbors or co-tenants 
(as assault), local government (as local services), and rent str ikes or 

"co l lec t ive  actions". • 

MISCELLANEOUS--VARIOUS PERSONS: suits regarding comprehensive or'housing 
planning & decisions, takings • & eminent domain, zoning/rezoning appeals 
(as in multi-family), CDBG/etc. funding, and chain of t i t l e  lawsuits; 
--INTER-RELATED ISSUES: with environmental laws and codes (as l i t t e r /  
weeds/air pollution) and various types of "inter-personal" disputes. 

DISPUTES AND WHY THE LITIGANTS COME TO COURT ~ 

From the preceding ma te r ia l ,  i t  is obvious that  there is oreat d i v e r s i { y  in the 
types Of hous ing- re la ted issues that  appear ~n our local  cour ts .  However, the 
caseloads w i th in  t h i s  wide range of  complaints are not evenly d i s t r i b u t e d .  The 
vast ma jo r i t y  of a l l  cases cons is t  of three types: (a) ev i c t i ons  for  n6npa~lent 
of  ren t :  (b) code v i o l a t i o n s :  and, (c) small claims act ions (such as those con- . i 

• i cern ing a claim for  back rent or for  a s e c u r i t y  deposi t  and damage to p roper ty ) .  
i The f o u r t h  type not as f requen t l y  brought to t r i a l  i s :  (d) f u l l  c i v i l  cases 

~ In e v i c t i o n  cases, one of three th ings  u s u a l l y  occurs. " '  " :  " 

~ ( I )  The tenant may pay the rent  a f t e r  rece iv ing  the" summonS to apPear in cour t ;  
o r ,  he or she moves out.  In e i t he r  even t , . t he  landlord then is responsib le  

~ fo r  withdrawing• the case, but most of ten t h i s  does not occur. Instead,  no one 
~ appears at the court  hearing and the judge should dismiss the. case at that  

t ime. In some c i t i e s  such as Balt imore and New York, w i t h - t r u l y s t a g g e r i n g  
\ -  numbers of f i l . i ngs  every year (over IOO,OOO and 400,OOO nonpayment cases 

. -.\ •fi led annually), these situations are part icular ly prevalent. Although there 
.. \ are no appearances in ~ost of the cases, the caseloads s t i l l  are massive and 

I I I I I  overburden these courts and their l i t igants .  . , ;: i - 

(2) A second route is that ! tenants wi l l  take no action. The landlords wi l l  ap- 
pear in court at the hearings: the defendants "default" and judgments are 
rendered for the landlords. 

\ i • 

(3) Final ly,  tenants may actually appear at the court, for their hearings.Gener- 
a l l y ,  they do so for  any of f i ve  basic reasons. 

i i . . . .  
• i , • 

(a) The tenant may have lread the o f f i c i a l - l o o k i n g  summons, whic~ contains le -  
gal jargon that  is unclear as to.what Wi l l  "happen" i f  he or she does not 
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appear. Some tenants mistakenly bel ieve they "must" come, even i f  they  
have nothing • to say and do not have a defense, because they fear some new 
penal ty  such as arrest " • [ .  

/ 

(b) The tenant hopes that the•judge wi l l  g ive  him or  her more time to f ind a 
new place to l ive:  more time than the landlord i s  w i l l ing  to  give.  Not 
infrequen%ly, th is  proves to be true.  

( c )  The tenant knows that some assistance can be received at court ,  even i f  
he or she has no defease. I n  fact~ in some j u r i s d i c t i o n s ,  an appearance 
at court is a precondition to receiving an emergency welfare check to 
cover the rent owing.  In other j u r i s d i c t i o n s  having housing courts, 
there may be special court s t a f f  (such as housing specialists;-  see chap- 
ters 4 and 5 on Hampden County and Boston), avai lable  to mediate the dis-  

.. putes; Also, they may of fer  counsel to tenants in f inding rental  accommo- 
dations (see examplPs in chapters 8 and I0 on Baltimore and Chicago). 

.~(d) In some instances, tenants simply want to argue the i r  case: to have the i r  
, ."day . in'court",  so to speak. They may feel  harassed and want t o  " te l l  i t  

to the judge":  There may be some legit imacy to the i r  complaints, such as 
broken kitchen doors or damaged in te r io r  wal ls ,  but these complaints are 
not l i k e l y  t o p r e v e n t  the landlord from winning (gaining possession of the 
premises and, perhaps, back rent)  • . 

A special ized court--which has more time and expert ise avai lable  to i t ,  
might well seek to provide a public service by sending these types of 
cases to mediation before the "housing spec ia l is t " .  Too, the mediation 
may be able to avoid formal court judgments for evict ion and may even de- 
fuse these • s i tua t ions  (which are very "real" to the l i t i g a n t s  involved,  

I 

: - ' j -  , . . ,  

" i 

whether or not they are recognizable as Valid legal defenses). In  con- 
t ras t ,  many nonspecialized courts that are without such spec ia l is ts ,  and ~- 

which are over-burdened or "in a hurry" to move through the calendar that I 
day, may lose patience with these types of cases. 

. (e)  The f ina l  reason for tenants appearing are where •there are t r u l y  "con- i 
tested" factual  and legal issues. Here, tenants pose defenses to the ! 
evictions., although the judge may or may not deem ~he defenses as being 
val id or as being adequately proven• 

Many matters may arise in any one case. For example, an impoverished tenant may .~ 

not be paying rent in an apartment bui lding that current ly  is r iddled with code 
v io la t ions .  The tenant may be able to defeat the landlord's claim for possession, 
may get a reduction in back rent owed, may obtain an order to place future  abated 

~-rents into an escrow account unt i l  repairs are made, and may even raise certain 
'monetary counterclaims against the landlord (as for any tenant-paid repai rs ) .  I f  .,--, .~ 
the-cour t  has both the time and the expert ise,  i t  can give these cases a f a i r  , 
hear•ing. I t  can s i f t  the spurious defenses from the val idtones,  render an ef fec-  

" i  

r ive judgment,:and help del iver-"housing j u s t i c e " .  

Ot~er types of cases come to the courts, including those invo lv ing  code v io la -  
t ions .  In these code enforcement cases, t y p i c a l l y  the v io la tor  has been unre- 
spon'sive to demands by.the administrat ive agency concerned. The owner may simply 
be r e c a l c i t r a n t  or may be f i n a n c i a l l y  unable to accomplish •the repairs .  In the 
special ized courts that have the personnel equipped to handle these mat ters ,  
progress has been made in gaining a measure Of community-wide code compliance 
(see chapters 9 and I0 on the Pittsburgh and Chlcago courtS, for example). In 
some;of:.these housing courts, the approach goes beyond that of "adjudicating" 
(such as .levying a small f ine ) :  i t  may involve counsell ing of the code v io la to r .  
to assist  him or her to eventual ly  come into conformahce with the law. 
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. - " ~ In  seve ra l  o f  the case s t u d i e s ,  i t  i s  demonstrated t ha t  t l i e  l o c a l  cou r t s  can ~ .  
. ' -  ~ . hav.e both Positive and negative impacts on the admi:nisi~rati~e agencies, respons- ~ 

~ ible for code inspections. In court systems tha t  are not speciallzed (and • ~:~;.; 
. "  ~ .  even in some that are), a constant refrain was that code violations are not taken i~! 

. ~ serlously and that vlolators are able to obtain prolonged delays. There are ~:, 
'. " ~ six month to two year l~t~gation periods and, oftentimes, l i t t l e  or no fines ~; 

• ., ~ . , . . . . . . .  ~,, 
. ~} f o r  v ~ o l a t o r s  (much l e s s ,  c o l l e c t l o n  o f  the f~nes t ha t  are ~mposed). Th~s has ~, 
" ~ te,~ded to d iscourage the code agencies and the p u b l i c .  I t  can c r e a t e  agency  .~! 

~, backloq~_, because the v i o l a t o r s  then are not even p rosecu ted  by these agencies.  . 
~ ..... ii iI~ 

In addition, many o~ the ci t ies studied laCked both the personnel and the remed- 
Y" ial powers that are needed in the courts. Specialized judges and housing speci- ; 
~.~ a l i s t s  (such as in P i t t s b u r g h )  were not a v a i l a b l e .  Other cou r t s  do not  have the i 

• ~ -power to "order" the defendant to undertake certain ~ctions, such as repai.ring : i! 
~ ~ the premises. They are restricted to the imposition o f  f ines which, for one ! 

',. ~ reason or another, many courts are loathe to levy. These various types of i~ 
/ ~,~ defects are discussed, in detail in the fu l l  Report. - 

/ ~ , : .  , 

< ~ Thef ina l  two areasdiscussed in the case studies are- (a) :small Claims cases: ~, 
-J:' ~ depending on the ' j u r i s d i c t i o n ' s  monetary  l i m i t s  under $ 7 5 0 - o r  under $1500; ~ ' • ~, , 

~ and, (b) c i v i l •  cases: u s u a l l y  i n v o l v i n g  complex proceedings w i th  monetary  c l a ims  .i 
<:">" i in excess of the small claims l imi t  in that local court system. In small c la ims " - ~ 

cases, some of the specialized housing courts have this ° ju r isd ic t ion,  and for 
.. .~ c i v i l  t r i a l s  as w e l l .  A s  exp la ined  l a t e r ,  in  most o ther  c6ur t  systems, the s ~ e  ! 

.~. -- l i t igants  may have to bring separate lawsuits in several dif ferent local courts, 
.' . even though a l l  o f  the problems touch on the same bas ic  d i s p u t e .  This  approach, i 

o b v i o u s l y ,  lacks "comprehens iveness" .  . . " ii 

: Finally, the l i t igants have been unable to sett le thei r  disputes privately. This i 
may be a consequence o f  f a i l u r e  to  communicate due to e m o t i o n a l l y - c h a r g e d  s i t u a -  " i : . 

~. t i o n s .  A s p e c i a l i z e d  cou r t  w i th '  adequate and t r a i n e d  s t a f f  may be ab le  to medi-  } 
~". ate o r ,  i f  necessary ,  ad jud i ca te  many o f  these types of  cases. The v a r i o u s  types i i 
i o f  cases are r a i s e d ,  as a p p r o p r i a t e ,  i n - t h e  case s t ud i es  (chap te rs  3 -15) .  In : ; .  ~. 
i addition, special attention to the small claims area is paid in chapter 17 of i '. 
i- i ~ .  / t h i s  Repor t .  ,. • , 

i I t  should be noted at this point, that some of the case studies are ~l l- inclusive ' ~ 
, of these four types of cases: ~ (1) landlord-tenant actions involving evictions- i ~'/~ 

i ' i ! • : (2) code enforcement ;  (3) smal l  c l a i m s ;  and, (4) c i v i l  t r i a l s . .  In o t h e r  c i t i e s ,  ; i 
. . . .  ~ where i t  was obv ious t h a t  a compara t ive  a n a l y s i s  would have been more or less  r e -  , i: 

'; dundant with previous court System (hapters, there was a focus on only one type i ~ 
• : .~ .. o f  case. For example, in the Los Angeles a n a l y s i s - - s e e  chapter  1 1 - - o n l y  the spe- ~ , i  

~ c i a l i z e d  ca lendar  c a l l . f o r , l a n d l o r d - t e n a n t  ma t te r s  i s d e s c r i b e d .  Code•enforcement . . . . . .  -. 
~: a c t i v i t i e s  were such a low percentage of  cas~ loads,  and the abso lu te .numbers  so ..~ ~:..i 
~ small that analysis would not have been part icular ly productive. ' ': i:~i ' , ' ' " 

; DISPUTE FORUMS: SOME WEAKNESSES IN COURT SYSTEMS \ ' " - .i .~° 
' L 

Fromthe case studies and f ield work in s t i l l  other c i t ies,  i t  would appear; .that 
many court systems lack the necessary staffing and expertise in housing matters. 
Moreover~ the above"four types of legal categories for housing cases often for- 
real ist ical ly determine what can and cannot be heard in any one particular court 

. or if) any one case. A l and lo rd  may sue f o r  possession in one case; he c+r she 
may have to sue f o r  back ren t  in a separa te  case be fo re  a smal l  c l a ims  cour t  or .~ 
through a f u l l  c i v i l  t r i a l .  The t enan t ,  on the o ther  hand , "may be  unable to  •i 
articulate and present a "conditions" defense that the apartment is not worth 
the ren t  being charged rega rd l ess  o f  whether or not the tenan t  was able to  pay i .  
at t h a t  t ime , I f  the cour t  does not have s u f f i c i e n t  t ime to p r o p e r l y  handle ;~ • 

• , I  i ;  . i } /  
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.the.' case, or is not knowledgable about o r s e n s i t i v e  to these defenses, the de L 
fendant f a i l s .  Moreover, the same owner or land lord  may be a defendant .before 
s t i l l  another court  in. a coGe v i o l a t i o n  case. • F i n a l l y •  the tenant may. have ,.to 
b r ing  a s m a l l c l a i m s  court  act ion for  re tu rn  o f : t h e  s e c u r i t y  d e p o s i t o r  for  dan- 
age t o •  or loss of ,  pe r sona lp rope r t y .  . - .~'. 

• / ,  " 

( l )  The f i r s t  problem, then, is that  these s i t u a t i o n s  can be f raught  wi th in 
• complete or unapplied " j u s t i c e " ,  as demonstrated in several of  the .case 

s tud ies .  They can r e s u l t  in three basic f a i l u r e s  for  a l l  types of  l i t i g a n t s  
concerned: '" / . 

(a) i n e q u i t i e s ;  . . , . . ;  ~. 
(b) i n e f f e c t i v e  d i s p o s i t i o n s  or judgments i and, " ~ 

• (c) because of multiple/delayed lawsuits ineff icient delivery of just ice. 
, ,  ,,. 

(2) In most court systems around the country, there is. very limited or no "spe- 
cialization'! for.handling housing-related matters within the local courts. 
Instead,,as described above, there are many forums with limited jur isdict ion. 
The l i t igants either may have to forego their legal rights or be forced to 
go-- i f  at al l - - to several different courts at several different times, to re- 
solve related problems associated with one apartment or ilouse, or one build- 
ing. No feasible method may exist by which to "consolidate" the various le- 
gal actions in order to obtain some semblance of comprehensive treatment of 
housing problems. . ! " 

(3) As already stated,  court  systems that  do not have spec ia l •  t r a i n e d  c o u r t •  
s t a f f  to ass is t  the judges and the pub l ic . . in  handl ing housing disOutes may be 
hamstrung from the beginning. This can l i m i t  the oppo r tun i t y  for  i n § i g h t f u l  
and creative resolution of housing-related l i t igat ion.  This  was a repeated " 
comment from many of thp nonspecial ized cour ts  and From several of t i le spe- 
c i a l i z e d  court  systems that  did not have s u f f i c i e n t  personne l .  (On t h e o t h e r  
hand, both in New York C i ty  and Chicago--see chapters 6 and lO-- the spec ia l -  
ized judges f e l t  they were abl~ to accomodate most of these needs by re l y ing  
p r i m a r i l y  on special  agency personnel ra ther  than s p e c i a l i s t s  h i red d i r e c t l y  

~. by thecourt.) .: 

i(4)~ Another  s i t u a t i o n ,  which sometimes can prove  to  be a problem, is  t h a t  housing 
" ~ ' cases  tend.  to  be mixed in with a l l  o t h e r  types  of  c o u r t  c a s e s :  t h e r e  is  no 

i ~ . , . s p e c i a l i z a t i o n  r e l a t i n g  to  housing ca se s  (compared to s p e c i a l  j u v e n i l e ,  dom- 
~, " e s t i c  r e l a t i o n s ,  and o th e r  l oca l  c o u r t s ) "  d i s a d v a n t a g e s  r e s u l t :  

! a) No one judge or judges  becomes e x p e r t  in the  law p e r t a i n i n g  to  housing 
matters,  from .complex, factg and c a l c u l a t i o n s  concerning the warranty of 
hab i tab i l i t yor  conditions defenses to the intricacies-of state and mun- " 

.~\ i c i p a l  code v i o l a t i o n s .  For example, in a number of c i t i e s  s tud ied,  i t  
• was f e l t  by some observers that  many judges are not sens i t i ve  to,  or do 

not u~derstand or correctly apply the law in reoard to,, conditions de-. ~ i.;-~ 
~. fenses"and other complicated s ta tu tes  and case law. - i '  .~ 

(b) There is ser ious po ten t ia l  for  i ncons is ten t  i n t e r p r e t a t i o n  and aPpl ica- 
t i o n  of the law as among the var ious judges rotated in to hear these 
housing cases. This can involve d i f f e r i n g  i n t e r p r e t a t i o n s  about the 

• •substant ive law. I t  also can invo lve problematic j u d i c i a l  a t t i t udes  and 
treatment of the l i t i g a n t s  in the courtroom. And, i t  can invo lve proce- 
dural  quest ions such as incons is ten t  i n t e r p r e t a t i o n s  as to .what cons t i -  
tu tes  va l i d  evidenceiverses hearsay, or what w i l l  be recognized as va l id  
s e r v i c e  o f  process or wa iver .o f  that  serv ice .  
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g: (c) Nonspecialization also can result in inconsistency in decisions or dis- 
7 positions, particularly in code enforcement With cases. one judge tend- 
.... ing to dismiss cases for technical reasons, another giving minimal f ines 
~, and then suspending them until the repairs are ~ccomplished, others who 

primarily continue the cases and then dismiss them ~ithout fines once re- 
pairs are made, and s t i l l  others who uti l ize the injunctive powers and 
give st i f f  penalties including contempt of court for sfmilar code viola- 
tions...inconsistencies can be very problematic. 
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(d) Continuity is l ikely to be lost. For example, a judge who in i t i a l l y  hears 
a code case may continue the hearing; the defendant then finds himself or 
herself before another judge on the continued date. The new judge is left  
with trying to hurriedly read..an often incomplete case f i l e ,  asking the 
prosecutor what the recommendation of the city is, and asking questions 

o f  the defendant in order to gain even a basic understanding of the con- 
tinued case. In all probability, the case will be continued again and 
again. This 4eads to inefficiency on the part of the court and to inef- 
fectiveness in dealing with violators. Nor does it take long for the 
"defendant community" to become "system-wise" to this weakness of the 
judicial proces~ Persistent violators may use this to gain long delays 
prior to compliance, i f  any. In the interim, the owner-violator may be 
seeking an eviction against a tenant (who, if  knowledgable, should have 
some valid condition~ defenses). 

(5) A f i f t h  problem is that code enforcement agencies become d is i l lus ioned with 
the progress of cases brought to the courts. Seeking even-handed appl icat ion 
of the !aw, consistency, and cont inui ty ,  they may find l i t t l e  or-none. Be- 
sides the obvious results with the-cases that are prosecuted , the  agency may 
tend to back of f  from use of the courts. The code inspectors then must spend 
greater energies in working for compliance in problem cases than they ought 
to ( i f  the court were doing i ts  job) ,  instead of, focusing the agency's l i m i t -  
ed resources on keeping pace with new inspections throughout the j u r i s d i c -  
t ion 's  deter iorat ing housing stock and other problem bui ldings.  

" 1 

' In speciali:zed courts, the burden of enforcement (but not p r o s e c u t i o n ) - ]  
and, perhaps, compliance--can shi f t  to the court: the judge and the housing 
spec ia l is ts .  Expeditious jus t ice  can or should b e d e l i v e r e d ,  while the agency 

" i s  able to proceed with i ts main mission: that of. working on inspections and 
.comPliance until adecision is made to prosecute the violator(s). 

(6) The sixth area of problems involves a type of "opPOrtunity cost" to the com- 
munity and public at large. Withouta visible andLeffective judicial forum, 
people with housing disputes may not bring their problems forward for resolu- 

t ion .  These problems can continue to fester because the local courts are seen 
as ineffectual. Persons may forego the opportunity for resolving their dis- 
putes oK obtaining justice,  being dissatisfied with""the system" (see also 
chapter 17).: - , 

-',,, Moreover, lack of reform in the courts can ignore the opportunity to help 
\..reduce o r r e v e r s e  the decline ofneighborhoods and a deter iorat ing housing 
'-.stock. •These are hard to ident i fy  "could-have-been" aspects of a d i f fe rent  
system (examples of this type of community analysis are contained ihchapter  

-r-~16 of this Report).  What  could have been the si tuat ion i f  highly expert 
CoUrt personnel were in place to aid the public? What types of reforms 
could have been inst i tu ted ,  such as summonses and information for defendants 
which could be easi ly  read .and understood, and whereby defendants could be 
informed zs to how to prepare before coming to court? What could have 
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occurred in terms of stemming the t ide  of d e t e r i o r a t i o n  of  bu i l d ings  i f .  there 
were t i m e l y  and adequate h a n d l i n g  of  co~e v i o l a t i o n s ?  What might  have 
happened for  l i t i g a n t s  i f  the cour ts  were S e n s i t i v e l y  i n t e r p r e t i n g  the case 
law and aid ing i n - i t s  app l i ca t i on  and development? And, would t h i s  in turn  
have st imulated appropriate admin i s t ra t i ve  and l e g i s l a t i v e  po l i c y  response s 
for s t i l l  otherhousing-related problems? 

:> 

(7) A.f inal area of problems concerns Certain courtroom procedures (covered in 
more detail in chapters 3-i5). Analysts of landlord-tenant law-and jud ic ia l  
management have been known to object to some courtroom behavior and al.lied 
procedures. This is brought out extensively in. the case studies. For exam- 
ple, heavy caseloads and understatfing can tend to/breed: 

(a) time pressures that intimidate defendants,', unrepresented by counsel; 

(b) cursory examination of p la in t i f f s '  proof,.especial. ly regarding notice 
and serv ice of process; ' 

(ic) " t . ime-sav• ing" procedures  t h a t  v i o l a t e  ; . i n d i v i d u a l s '  r i g h t s  to  f a i r  h e a r -  
.... ings and to due process; 

( d ) . f a i l u r e  to explore the fac ts  and reasoning behind of ten poor attempts by 
= unrepresented  tenan ts  to a r t i c u l a t e  o t h e r w i s e  V a l i d  de fenses ;  and, 

I ! ' T 

(e) in not a few cour ts ,  apparent ly  judges urge l i t i g a n t s  t o  " s e t t l e "  t h e i r  
cases in the h a l l s ,  before and even dur ing the actual court  hearings. 
This is done wi thout  f~vrther advice or review by the judge concerned. 

Substant ia l  i n j u s t i c e  for many uhrepresented l i t i g a n t s i n  these cases can r e s u l t .  
Yet many of these d i f f i c u l t i e s  fare qu i te  problematic to prove, in the c lass ic  
sense of showing d i rec t  cause and e f f e c t .  Nonetheless, we can learn from l o c a l i -  
t i e s  that  have changed or adapted t h e i r  j u d i c i a l  systems over the past decade. 
Many of them, having experienced • these types of problems • , rea l ized i t  was neces- 
sary to implement reforms. Many of these innovat ions are described in the chap- 
te rs  (2-.17) that  fo l low.  They attempt to answer ce r ta in  basic quest ions.  How do 
these cour ts  c u r r e n t l y  operate? Have they .proven to be successfu l ,  i f  not in the 
absolute sense, than in terms of being perceived a{ improvements over the systems 
that  preceded them? ,, 

TYPES OF SPECIALIZED COURTS / ~ .... .~ ..';~., ~._ • , . . " .  !" 

I t  was Lhe above types oF problems, reforms~ and issues that  gave r i se  to t h i s  
1980 Report. In a handfu! of c i t i e s ,  special• "housing cour ts"  had been created 
in the la te  .1960s ~and .the 1970s, These approaches, however, were s i g n i f i c a n t l y  
d i f f e r e n t  from one another, as can be seen: from t h e  features of each court  
in the case studies •contained in chapters. 3 - 1 5  The var ious types of  courts :! 
studied were of two basic categor ies.  !~. ~ .. ~ 

I. Nonspecialized Courts iil ~' 

. .These courts • do not have judges, who "specialize" in housing-related "icases 
by being assigned at least half-time for periods of not less than six months 
~o a year (instead, aqnumber of judges rapidly "rotate" in hearing such 
cases). Moreover, there is l i t t l e  or no segregation of housing cases on 
special Calendars ( i .e . ,  no particular significance attaches to the hous- 
ing-.related caseloads) Final.ly, there are no additional court personnel 
who specialize in pre-, during, and post-tr ial  handl ingof housing-related 
cases..~.. : :,~,~ , i, / ::;, 
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I f . .  Specialized Courts 

Specialized courts do have the charac te r i s t i cs  mentioned above (juoges, 
calendars, and personnel handling the cases). They can be loosely categorized 
in to f i ve  or s ix s,,b-types, as described below. 

A. Code Courts 

These specialized courts handle only those cases that are brought as code 
enforcement actions (.and, perhaDs, demolition cases as well). This type of 
housing court might be called a "code enfOrcement Court"; or more accur- 
ately, a "residential code enforcement court" i f  i t  is limited to housing 
units and does not handle commercial or industrial structure violations. 

B. 

Type A, the code enforcement courts, are typif ied by Buffalo (chapter 7), 
Bmltimore. (chapter 8), Pittsburgh (chapter 9), and Chicago (chaPter 10). 

L & T Courts • , . .~:. 

These special ized courts deal only with ev ic t i on  cases (they may or may 
not be able to render m~netary judgments with respect to back rent and at-  
torneys'  and co l lec t ion  fees as we l l ) .  This type of court might be cal led 
an "ev ic t ion  cour t " ,  an "FED court" (denoting fo rc ib le  ent ry  and detainer 
cases), a "summary process cour t " ,  or a "rent  cour t " .  

Type B, the "L & T cour ts" ,  a r e - t y p i f i e d  by Baltimore (chapter 8), Chi- 
cago (chapter i 0 ) ,  and Los Angeles (chapter I I ) .  

C. Spec ia l  Small Claims Courts i . 

These courts actual ly  are special calendars w i th in  the local small claims 
cour ts ,  for housing-related matters. (Just l i ke  the other special ized courts 
named above and below, there are special ized judges or referees and other 
personnel as well as a segregated calendar for any housing-related claims.) 

• i 

i ,/ Type C is t yp i f i ed  by Hennepin County (chapter 13), and is r e l a t i v e l y  rare 
/ in jurisdictions that do not otherwise have specialized courts. . . In  most 

" i ..' c i t ies,  housing-related cases are mixed in with other small claims cases; 
,.': nor is there specialization among.the judges or other court personnel. (Note: 

in Types D and E, below, small claims cases are spec ia l l y  calendared and are 
~ handled within these comprehensive or quasi-comprehensive housing courts.) 
i " 

\D .  QuasicComprehens~ve Housing C o u r t s  . . . .  

'~ -Many of the.existing housing courts actually.are "quasi-comprehensive"... . \ 
.~ One. or more o f the  characteristics of the fu l ly  comprehensive housing courts 

\:.--Type E, .below--has been modified or limited in anyof the following four 
'\~,ways: • (1) the court is l imi ted. in  its subject matter jurisdict ion ( fo r  

example, tort or consumer fraud cases are not heard); (2) i t  does.not have 
~. a complete range, of remedies (the most disadvantageous being ~lack of any 

,".equitable rel ief  powers); (3) i t  shares i ts jur isdict ion concurrently with 
.... other t r ia l  courts of. original jur isdict ion, and these other local court~ 

frequently decide housing-related cases; or, (4) the court does not have 
housing specialists assigned direct ly t o i t ,  but ut i l izes agency personnel 

-- to f u l f i l l  many. of tile spec ia l i s t s '  funct ions.  . (However, such subs t i tu te  
personnel general ly cannot act as court mediators, as in Boston's Type D. 
court ;  or, as probation o f f i c e r s ,  as in P i t tsburgh 's  Type A co,brt.) 

11 . . . .  
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• / Type D, the quasl-comprehenslve housing courts, is ,yp~fied by Hampden 
' County (chapter 4)and ~oston (chapter 5)L These two courts, are not .com- 

~ ~i/. ' / !  ' .. pletely comprehensive, in that they have concurrent jurisdiction over hous- 
• ing cases with their areas' Distr ict Courts (the third .limitation listed 
.. above), in Hampden County, however• almost al l  of these cases tend to be 

~ docketed in the Hampden County Housing • Court so that, in effect• i t  more or 
• ! less may be•considered a Type E cour t ,  below. I n  Boston, on the other hand, 

the District.Courts have substantial caseloads in the housing area, and 
handling a large number of eviction cases 

{ 

New York City (chapter 6) does not have housing specialists (number 4, 
- above), but the judges indicate that they believe the court i~ suff iciently 

~ ~ well-served through use of agency personnel in lieu of housing specialists 
They assert that New York City should be considered to have a comprehensive 
Type E . cou r t ,  below. " 

Buf fa lo (chapter 7) has ti le t heo re t i ca l  and fu tu re  capac i ty  to become a 
. . comprehensive, housing C o u r t .  Bal t imore (chapter 8) borders on a Type D v ia  

-,. •having one judge preside over both,  but separate , courts (Types A and B) 

!.. - • ~ E. Comprehensive Housing Courts . i . .  .<. 

':." ~ . There are.few truly"comprehensive, housing courts". This type of housing 
.i---~ .... :i I court has none of the four limitations noted above. Instead, i t  would have: 

(I) fu l l  subject matter ju r isd ic t ion to  handle v i r tual ly  ail types of housing 
' ! .  - r e l a ted  cases that  might a r ise ;  ,(2) a complete panoply of remedies ( c i v i l ,  

c r i m i n a l  equ i tab le)  at i t s  d isposal "  (3)  exc lus ive  j u r i s d i c t i o n ,  by law or 
by court rule, over all housing-related cases .(that is, housing cases gener- 

~.~ al ly are. not~• .decided. by any Of the other t r ia l  courts in that jurisdict ion; 
!~ and, (4) specialized staff that handle pre-, during-, and post~'trial work as 

i -# the "housing sPecialists", reporting direct ly to the judge(s) of the court. 

'~ ~ : Type E is exempl i f ied by Hartford-New B r i t a i n  (chapter 3). As mentioned 
" ! ~ ! above in Type D, Hampden County effectively is a Type E court since its j.ur- 

• ~' i i s d i c t i o n ,  by pract ice has become more or less ~exclusive. 
~; i : ~ " 

- ~ E~ ~ Boston and New York C i ty ,  again as mentioned above, arguably are Type E 
.... ~ cou r t s .  However, in Boston, most e v i c t i o n  cases :are not f i l e d  in the housing 

cour t  (see chapter 5).  In New York C i t y ,  code agency of-Fic ia ls ~ork on code 
. ~ ~ • cases in special ways; other personnel "ancillaries" carry many of the land- 

~.~~ ~ lord-tenant burdens that housing specialists might handle (see chapter 6). 
• . ./; .~ 

~ ,.. F. In theory• s t i ] i  another category (Type F) could be developed: the "unified 
~ ~ hous ing /s t ruc tu ra l /env i ronmenta l  cou r t " ,  which does. not yet  ex i s t  in any one 
~•~.~ ~\ j u r i s d i c t i o n .  This court could include a l l  the basic features of Type E, 
~.-~\ • above. In .add i t ion :  ( i )  t h i s  court  would have subject matter j u r i s d i c t i o n  
r~ ~. '~',\ over not only• res iden t i a l  bu i ld ings  but ,  impor tan t ly ,  other types of s t ruc -  
~ ~. \ tures as wel.l, including Commercial and i ~dus t r i a l  bu i ld ings ;  and, (2) i t  
• ; ..... ~ would be able to deal ~ i th  a f u l l  range of  code v i o l a t i o n s  (not j u s t  bu i l d -  
• .,, " ~, ing and hea l th  v i o l a t i o n s ,  e t c . ) ,  inc lud ing zoning, s u b d i v i s i o n ,  local and 
,.. . ' . ,  s ta te  po l l u t i on  .laWs, and more prosaic code problems a f fec t ing  the use and 
• . . . .  ~. ",,-occupancy of these many types of  s t ruc tu res  ( inc lud ing  ordinances on l i t t e r ,  

• ~~ i. " . . . .noise, and s igns) . .  
' ,  . . • 

. .  . . . . . .  This type of court does .not currently •exist. The closest approximation 
~.. would be a combination of the Hart ford-New B r i t a i n  housing court  (which does " 

' " have j u r i s d i c t i o n  over more than r e s i d e n t i a l  .premises)~ the Hampden County "• 
' • ...... housing court  (which has taken on some p o l l u t i o n  cases) and the Ind ianapol is  

. ,~ .~ 
i ~ :  • : " ' '~ ~ ' ' ' , .~,.~.. . .... . ~ ,,. ~: .~. . .. ... ! . ,  , . .  ,. i .  I 
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"Environmental Court" (wh ich  handles a l l  types of  codes; i t  is  mentioned 
b r i e f l y ,  although i t  was not a case study c i t y ,  in Chapter 16). 

A t  t h i s  stage, i t  should be noted why other cour t  systems - -  such.as Det ro i t  
(chapter  12), Hennepin County (chapter 13), and Ph i lade lph ia  (chapter 14) - -  are 
not included in the above categor ies .  Each involves "spec ia l i zed"  cour ts ,  in the 
sense of having segregated calendars for  housing cases and noteworthy approaches 
or innovat ions .  Some even have spec ia l ized personne ~ assigned to .the cour t (s  ) . 

Nonetheless, they are not l isted because they do not have one important element 
mentioned above: they do not have judges who "specialize" in housing cases, even 
on less than a full-t ime bases. (For example,if the caseloads were relat ively 
low, a judge could specialize half-time.) Instead, in these courts, the judges 
serve short periods of time in the segregated calendars: they, are "rotated in" on 
the basis of from one week tours of duty to one-month st ints. 

Finally, San Francisco (chapter 15) is the last of the 13case studies. I t  is 
to ta l l y  nonspecialized; moreover, i ts caseload would appear to make.the estab- 
.lishment of a specialized housing court seem less than a major reform need for 
that jur isdict ion.  Thus, all four of these chapters (12-15) offer a type of 
counterpoint to the specialized housing courts previously described. 

I 

. /  
/ 

/ 

/ 
/ 

/ 

/ 

/ 

/ 

WHAT ARE THE FEATURES OF A HOUSING COURT? 

A spec ia l i zed housing court  is most c l e a r l y  and e a s i l y  described in terms of  
what a f u l l y  comprehensive housing court  (Type E) would look l i k e .  Yet i t  
should be borne in mind that  j u r i s d i c t i o n s  may well choose to modify these basic 
c h a r a c t e r i s t i c s ,  inc lud ing some items and de r i v ing  permutations of s t i l l  o thers.  
(Cer ta in  of  the c h a r a c t e r i s t i c s  already have been described in t h i s  chapter,  and 
are not elaborated on at any length here. These c h a r a c t e r i s t i c s  and others that  
are mentioned below are analyzed in s i g n i f i c a n t  de ta i l  in chapter 2.) 

( i )  Housing cases are segregated from other types of cases w i th in  the local  
cour t  system, on special  calendars.  

(2) There is a spec ia l ized "housing cour t "  that  becomes a v i s i b l e  community d i s -  
pute resolution forum. 

(3) 

(4) 

(5) 

( 6 )  

T h e c o u r t  has subject matter j u r i s d i c t i o n  i nc l us i ve  of  a l l ,  or almost a l l ,  
types of hous ing-re la ted cases. 

; 

The court  has exc lus ive (or at l eas t ,  concurrent  but v a s t l y  predominant) 
o r i g i n a l  j u r i s d i c t i o n  over these cases; ( I t  may have appel la te  j u r i s d i c -  
t i o n  as we l l ,  i f  i t s  o r i g i n a l  j u r i s i d i c t i o n  is concur rent . )  

The court  has a f u l l  range o f  powers: c i v i l ,  c r im ina l ,  and equ i tab le .  ' 

The judge is spec ia l ized;  he or she: ~ ~f 

(a) i s ,  or becomes, an expert  in housing law; 

(b) is assigned for  a minimum of s ix  months and pre fe rab ly ,  a year or more; 

\ 

" , .  

(c) 

(d) 

is able t o  lend c o n t i n u i t y  to the handl ing of the cases, p a r t i c u l a r l y  
t hose . i nvo l v ing  code v io la t i ons ; .  - 

is able to lend. cons is tency to the apu l i ca t i on  of substant ive and pro- 
cedural law; 

, ! 
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(e) renders a degree of predictability to the judicial process-as we'll as 
a sense of even-handedness in dispositions and judgments in the/cases 

! 

brought to the court; 
i 

( f )  stimulates both the court and the agency staff to perform well and to 
drive toward new opportunities in order to ensure that the public and 
justice are well-served; and, 

(g) has the time and patience to consider all caSes in light of facts and 
applicable law. (The court must not be engaged in hurry-up procedures: 
a "mill" where people and real problems become grist between the hur- 
ried wheels of justice.) 

(7) The court has personnel who are specialists in their duties and responsi- 
b i l i t ies  (see chapter 2 for examples). They should include, at a bare mini- 
mum: 

(a)  the housing s p e c i a l i s t s ,  who are the eyes and ears of the court  and who 
are f u l l y  involved in the pro- ,  d u r i n g - ,  and p o s t - t r i a l  stages. They 
are c r i t i c a l  to near ly  a l l  the operat ions of the housing cour t ,  with 
tile exception of the judging in the c o u r t r o o m i t s e l f  ( e v e n t h e r e ,  they 
have p o t e n t i a l l y  helpful  ro les  to perform for  the judge) .  They are the 

con tac t  point for  the publ ic  and are m e d i a t o r - c o n c i l i a t o r s  as  well  as 
investigators. : • i  

(b) the clerks have similarly important roles (as described more ful ly  in 
chapter 2 and, particularly, the innovations in chapters 3-6). 

(8) The court should have a full  range of powers, as mentioned above. In juris-  
dictions with a two-tiered system--such as district and superior courts--it 
should include all powers of both. This involves equal subject matter jur- 
isdiction, all necessary remedial powers, appellate responsibilities ( i f  
applicab.le), and a Series of other- advantages of the second-level t r ia l  
courts.. Too, it decreases the possibility that the judges• who a~e given the 
positions .would consider the housing court to be a type of ~econd-class 

, j u d i c i a l  .assignment. ! . ,  ,. 
. ~ ~., 

.: : " , 'There are many other aspects of housing courts worth' mentioning,  but these are 
i, ,. ' .the key elements. They o f fe r  the new housing court  a f a i r  oppor tun i ty  to do i t s  

" ~' / ; job and to do i t  we l l ,  as long as i t  is not under -s ta f fed  or poor ly  s t a f f e d .  
~ Proper ly  handled in terms of personnel ~e lect ions , j u r i s d i c t i o n ,  and pbwers, the 
:~ housing court may have.a good ~hance to succeed. • ., 

: SPECIALIZED COURTS: IS THERE A NEED? ' , ' ~ '  - , .  

This leads us to the question of whether a housing court  is necessary or d e s i r -  
able in a given community. C l e a r l y ,  some of the c i t i e s  have bel ieved that  th is  

i 
~ was the case; th is  is Ldescribed in the var ious chapters under t h e i r  respect ive  
, " H i s t o r i c a l  Background".sections. .,, 
~'  i ' 

Many of the reasons for  the establ ishment of specia l ized courts a l ready have 
been mentioned. Problems with the predecessor systems included: heavy case- 
loads; inconsistencyi  lack of c o n t i n u i t y ;  uneven treatment of defendants and 
p l a i n t i f f s ;  serious abuses wi th in  p r io r  systems; and, a. desi re  to reach for  new 
oppor tun i t ies  through a more e f f e c t i v e  and equi tab le  dispute reso lu t ion  apparat -  
us. A n o t h e r c o m p e l l i n g  forcE,, in most communitieS, has been a ser ious  problem 
w i t h  adequate code enforceme,lt and code compliance e f f o r t s  by ex is t ing  local  
courts. .  A hou ing court was seen as..the "way to go". ~ ~. 

• ~ ' : . -  i i , - 14 - '. " ; 

• " . L ,  ; , ,  .: , . 





. i ~ . /  On the other :hand, not ali communities needhousing c o u r t s .  The.existing j-udi- [ 
~ / c i a l  systems may be operat ing qu i te  a~equately from the per~pect lve o t  [ne many 

.-~/ groups in the community who ~re, or ought to be, concerned with housing matters. 
.= ~ Caseloads in eviction matters may be low; and, there may. be general agreement 

-~ ~ that the public already is f a i r l y  and adequately served within the confines of 
.~ .exist ing law. Code enforcement may. not be a severe, problem and the agencies 

~.. ~ themselves may be achieving administrative compliance without real loss to the ' 
• : i  ef f ic iency of their-central  missions. There may be no real complaints from ei- 

~ ther the landlord or the tenant •communities, becausethe courts are effect ively 
/ ~ delivering "comprehensive" just ice in complex as well as simple housing-related 
i ! ~ disputes. In such instances, i t  may be perceived that no real need exists for 

~. " specialization of personnel or of the court structur e i t se l f  • • 

~-~ ~ . Nonetheless, sti i l~ other types of improvements are desirable in  v i r tua l l y  all l 
exist ing court •systems. For example, Hennepin and. Hampden Counties (chapter 13 E 

~" I .  " and 4) have implemented reforms such as specia l  informati.onal brochures and court  i: 
~ " .~ forms. And, nearly all of-the chapters in this Report highl ight manyother major i 

~ innovations and reforms that could be implemented,' short of ins t i tu t ing specia- 
; ~. ~ ~lized housing courts•per se. . ; • . i 

" '~ ' " I S t i l l  other-cit ies"may wish to  consider "quasi-special izat ion": in other words, 
" ' :  i the assignment of a judge on less than a fu l l - t ime basis to handle .all of the 

; _ : housing cases in. that ju r isd ic t ion.  This•provide s a workable approach for c i t -  
• :~'. ! . !. ies or count ies that  feel  they cannot j u s t i f y  the assignment of one judge to a 

specialized court for all of his or her time. This may prove to be feasible i f  
• "i " ' I  the judge is well-supported by at least one heusing special ist on a ful l - t ime 
. :. ~ basis as well as experienced clerks:. (See, for example, the four schematics pre- 

- " ! sented later . i n th i s  Executive Summary.) L 
• I ' L 

I .  BUT ARE SPECIALIZED HOUSING COURTS SUCCESSFUL? ! 

" ! I Success is  not easy to measure. One set of stand'ards might well include: (a) 
~ whether or not the cases the housing court  hand lesa re  leading to l ega l l y  appro- 

i i ~ pri~te decisions •under the circumstances: (b) whether or not the parties in 
. i•:• I-~ the--~ourtroom, on the average, •feel that they are getting fa i r  hearings in the 

~•~ } ~ courts; (c) whether or not the laws as enacted by the legislatures are being 
• ~ " •served true to their purpose, meaning, and intent; .and, (4) whether or not, in 

~: i ~ somewhat nebulous but nonetheless meaningful terms, just ice is being done as well 
• ' :  ' ~ ; i ~ as appearing to be done. . 'i •. 

. ', ! 1 Questions such as•those above are involved in the concept of whether or not the 
court • process is "equitable". Two other•measures also'ought to be..introduced: are 

• 'i i \i the housing courts "effect ive"; and,are they "ef f ic ient"? 

~ '. Before~any genera l iza t ions  are attempted, i t  i s  important to note that  the con- 
~ !\ ~ cepts of equ i t y ,  e f f i c i e n c y ,  and e f fec t i veness  may be approached.ei ther on a com- 

~ ~\ parative bas i so r l i n  isolat ion. That is, one can t ry  to determine whether or not 
"i .\one•part of the.court (such as the c le rk ' s 'o f f i ce )  is e f f ic ient  or effective in 
I "Lhe "absolute": stand.ing alone, howwell i t c u r r e n t l y  operates. Alternatively, 

one can seek to decide whether a specialized court.'s operations-are "more" effec- ' 
' ! ' . .  " t \~ve, via a comparison.with the court or courts that preceded i t .  

. .~. ~. We",..should f i r s t  ask~ and then dispose of, the comparative quest.ions:..namely, are 
i the",operations of a housing court "better" than the non-specialized courts that 

',i came~..before? Perhaps not Supr;singly, the answers are hard to come by. This is 
! .true'because somany events have occurred or changed over time; inf luential  fac- 
~.~, '".i., tors bearing on both sets•of courtshave not remained constant. • 

• L . . /  i~" , ', 
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In regard to code enforcement cases, the problems with deteriorating housing are 
becoming more acute over t ime. This can mean increased pressures on local govern- 
ment. Too, there may be greater awareness on the part of the public. • 

Moreover, the laws relating to code enforcement may have changed dramatically. 
The codes may have become more detailed and new provisions may have been added. 
The very nature of the laws also may have changed, as with converting them from 
criminal to c iv i l  types of prosecution' Or, as in Massachusetts, new.types of 
acticns may have emerged. (Under a high court decision and subsequentlegislation 
in that state, i t  now is possible for a criminal complaint to be brought directly 
by a pr.vate citizen against a building owner forcode violations: see chapters 4 
and 5. In most. c i t ies,  only the local code enforcement, agencies can bring code 

v io la t ion  complaints before the courts.) 

Nor can other factors be underestimated, such as many ci t ies currently having 
fewer numbers of inspectors and in-depth inspections than they did a decade ago. 
Local pol i t ics, policies, procedures, and fiscal constraints may have resulted 
in a de-emphasis on code enforcement of certain types. Yet there may be newly- 
recognized needs for establishing pr ior i t ies for code inspections in.such areas 
as nursing and boarding homes or f i re  and l i fe  safety in hotels and motels. 

All of-these considerations contribute to a lack of constancy over time, and af - ~ 
fect the va l id i ty  of conclusions drawn on a comparative basis. Similarly, the 
creation of a new housing court--done in order to accomplish reform--may affect 
the code enforcement process.. Hartford-New Br i ta in 's  housing court (Chapter 3), 
for example, caused code prosecutions to accelerate after it-was begun in 1979. 

Despite these nuances, the interviews in the ~ study ci t ies provided a substantial : 
basis for analysis. Although the interviewees' opinions were subjective, there i 
was basic agreement that code enforcement generally was signif icantly "better" i 
than under the previous courts. I t  was fe l t  that the specialization of the ' 
courts, broader powers, more knowledgable judges, the use of housing special ists,. i  
and careful preparation of cases by the agencies, a l l  had contributed to appre, 
ciably better code enforcement and compliance act iv i t ies in •these communities. 

Most interviewees were convinced that the code enforcement work of the special- 
ized court was better for; the reasons previously described about housing courts 
in general: continuity, consistency, and other factors. I t  also was fe l t  that 
these courts took interest in their work and that they were dedicated to commun- 
i ty-wide improvement. Too, there was the belief that defendants (property own- 
ers) were being " fa i r ly"  treated although the courts often were being far too 
lenient  toward v io la to rs  ' ' ~i~ i . , I , i ~  

The overal l  impl icat ion was t h a t  in r~gard to code enforcement matters, s p e -  
c ia l i . zed courts are, in fac t ,  more "e f fec t i ve " . . .  In Pi t tsburgh,  Chicago, Bal t -  
imore, Buffalo, and Boston.(chapters 9, 10, 8, 7~ and 5), i t  was expressed that 
an adequate job was. being accomplished, on the average, although there was and 
is room for fur ther  improvement. In those, c i t i e s ,  not co inc iden ta l l y ,  the courts 
e i ther  were t o t a l l y  specia l ized for code enforcement cases, or these icases rep- 
resented a very s i g n i f i c a n t , p o r t i o n  of the comprehensive housing cour t 's  to ta l  
Caseload . . . .  

Nonetheless, in almost al l  of the j u r i s d i c t i o n s  studied, many persons f e l t  that 
the community's overal l  code enforcement program was inadequate or i ne f fec t i ve :  
that  large numbers of v io la t i ons  remained undetected o ,  uncorrected far too long 
and t ha t  small percentages of the v i o l a t i ons  ever reached the cou r t s . . .Typ ica l lY ,  
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• persons therefore were reluctant to say that  the courtswere"effect ive" ,in the - . ',, 
' / / ; , broad sense. ." , • ,... . .: / , / '  

However, i t  is important to make the point that there is a dichotomy that can ,,' 
affect the way interviewees view their local courts. On the one hand, the courts , 
are not prosecutors but adjudicators. Yet many persons see the courts/as f a i l -  
ing. to do what, in effect, is the code agency's job (prosecutions). On .the other 
hand, many court systems fai l  to ut i l i ze  specialized court personnel to,~assist in " 
gaining compliance once these cases are before the court. And, St i l l  otl~er courts' 
many of the cases to drag on for long Periods of time and then, attach l i t t l e  nr 
no p~nalties once these cases are "resolved". / /  • .~ .. • 

This situation presents a second dichotomy. Some local courts are required by law 
to "help improve and maintain the housing stock", w h i l e a t . t h e  same time being 
made responsible for levying fines and•penalties. Some interviewees suggested 
this places these courts in inconsistent positions - -  or at leas,t, in a posture 
of having bifurcate~ goals - -  particularly when faced with defendants apparently 
"unable" to pay the costs of repairs. (The study city chapters i l lustrate this 
problem,, although • some jurisdictions have taken steps to resolve these dilemmas. 
I t  is this very process--the roles of, and the interplay between, •agencies and 
courts--that forms the basis of the ABA Special Committee on HUD Law's 1980-1982 - 
work on code enforcement and compliance programs at. the local level.)  ~i~- 

In conclusion, it  must be noted that courts per se will affect only a marginal 
number of the community's widespread code problems. Their "success" can be 
measured only in terms of making the "problem cases." actually come into com- 
pliance as well as offering financial and other disincentives for violators. 

In nearly every, city, several problems were identified by interviewees, time and 
again, in terms of court operations. These applied to the nonspecialized courts 
as well as to some of the housing courts, although the latter  experierlced lower 
levels of problems in most instances. The cr i t ic isms most commonly Voiced were 
thdt the court: " 

( I )  was unable to require or directly order owners to make repairs, because it 
lacked the necessary equitable or injunctive re l ie f  powers to do so;, 

(2) was limited generally due to the characterization of code violations as be- 
ing criminal versus civi l  matters; 

(3) was hampered in its performance where there were no specialized judges rid. 
no housing specialists or, where these persons were overburdened; 

(4) was inconsistently interpreting the law and disposing of cases; and, was 
lacking in continuity, in part because of judge-rotation (and, many judges 
find these the assionmentsnot to their l !king): _,, 

(5) "continued" cases too many times, being Unduly accepting of owners' rea- 
- sons for delays; - . . .  

(6) very infrequently made use of fines, despite the fact that many of the code 
violators' cases were continued several times and went through a number of 
court hearings: all of this having followed on the heels of numerous warn- 
ings and administrative attempts by the code enforcement agencies, cuncerned. 

• In fact, not only were fines not given, but often the violators were not 
even found "guilty',' (as long as they eventually removed the violations with 
which they had originally been cited by the codc agency); 
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in those instances where fines were • ~mposed, gave minimal fines (despite n o t  
onlyprovisions of the law, but high costs to the city and the court system, 

' and the lack of any deterrent effect for other violators); • 

(8) did not diligently pursue collection of•the fines that remained unpaid:. 

(9) held overly formalistic proceedings that:unnecessariiy intimidated the de- / 
fenaants (in other cities, comments to the opposite eff.ect: that proceedings j 
were too informal and that procedura~ due process was not fully observed): : 
and, ': -, 

(10) d i d  not maintain adequate s t a t i s t i c a l  data on d ispos i t ions  and other court .;' 
activities, and subsequently did not perform moderately sophisticated analy- . 

.... ses to determine how to correct reoccurring system problems• 

Where these problems were discovered, they are •treated in the "Analysis" sections 
of each of the study chapters (numbers 3.15; see generally, chapter 2). 

In Conclusion, it would seem that a s~ecialized court for code enforcement mat-! 
ters is likely to be able to do better work than under current court operations.! 
In communlties that already have the specialized courts, there is a perception 
that these cm:rts are comparably more effective than the "old" Systems; ..few per -  
sons-interviewed suggested any desirability of returning to former ways or sys- 
tems• ! ' 
Nonethele3s, i t  is apparent ! tha t ,  for  spec ia l i zed  courts:  

( I )  many of these spec ia l i zed  courts s t i l l  are beset by problems 5, 6, 7, and 8, 
above; 

I 

(2) most also had some d i f f i c u l t i e s  with nui~bers 9 and 10; and, ' 

(3)  a few had problems with numbers I and 2. (Types D and E specia l ized cour ts  
had few problems with number 1•)  ' 

Nonspecial ized courts often had greater  degrees-of  these problems; they: 

( I )  were p a r t i c u l a r l y  r e s t r a i n e d  by problenfs 3 and 4: 

(2)  moreover, had pr6b~lems with-numbers 5, 6, ,  7, and 8 (usua l ly  to a greater  ex- 
tent  than specialized co~Jrts); and ~ !. 

• " ( , " i "  , 

(3') problem areas l ,  2 ,  9 ,  and lO were experienced as well (to about the same -~ 
degree as the specialized courts). \~ \ -~ 

• ,. • .. 

LANDLORD-TENANT: "BETTER" . ~, i'! . , ti "~, 

Some of the specialized courts studied had subject matter jurisdiction over 
landlord-tenant cases• These primarily involved evictions, but oftentimes a lso  
included smallclaims actions as well as other types of civil litigation. 

Again, determining whether specialized courts are better than their predecessors 
is particularly diff icult in this area of housing ~aw. Under the laws a decade 
ago, compared to those under which the court syster, ls must (or should) be opera- 
ting today, procedural and substantive law is much different in most jurisdic- 
tions. For example, not long., ago, evictions tended to .be truly "summary".. A 
landlord needed only to have alleged nonpayment of rent and, barring any techni- 
cal  defects in his or her pleadings, would have won a.judgment for, possession 
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almost automatically. Recent laws enacted by legislatures, and in other in- 
stances interpreted into case law by the courts, have made legal issues far 
more complex. The idea of mutually dependent covenants--that the tenant ~ust 
pay his or her rent and the landlord must maintain the premises in habitable 
condit ion-- is only one i11ustration of major changes affecting tenancy ~rela- 
tionships. (For examples of complicated changes in one state's laws, see the 
chapters 4 and 5.) 

/ 

Landlord and tenant groups or their representatives who were interviewed in the 
various c i t ies  had many crit icisms abJut "the courts" generally. Their f i r s t  
tendency was to describe why they fe l t  the laws or court rules were unfair, 
complex, or time-consuming and costly in effect. 

Not infrequently, some judges pr ivately f e l t  the same way. Nonetheless, .they 
were bound to observe, and judge under, the exist ing laws. 

As already stated in this Executive Summary, i t  was evident that many such objec- 
tions may be well-taken: however, this was outside the scope of this particular 
national reseaKch program. What was pertinent was the narrower question: were 

: these laws being observed in the courts and was there greater satisfaction with 
specialized courts than with the nonspecialized court systems? 

The specialized courts studied for this Report have been cr i t ic ized s ign i f icant ly  
less than the nonspecialized courts. Generally, tenants' attorneys indicated a 
preference for the housing courts over prior systems. Landlord groupswere not 
par t icu lar ly  ecstatic about • these courts, but their  cri t icisms centered more on 
the laws on the books, than disappointment with the specialized courts per se. 
Only where i t  was believed that the housing courts were paying "too much" atten- 
t ion to tenant defenses, or taking too long to process the cases, was a desire 
expressed to return to the "older" types of court systems. 

Some owners and managers added that they had had good experiences with the hous- 
ing cou~ts because of successful attempts at mediation (par t icu lar ly  when i t  
involved at least some pa}~ent of back due rent) by housing specialists and other 
court personnel. The expertise, interest, and sensitive judging also were cited 
as major advantages by most observers: a s igni f icant  improvement over predecessor 
courts. ,. 

In terms of the courts that were studied (both. specialized and nonspecialized), 
~below is a d i s t i l l a t i o n  of some of the more important cr i t ic isms. 

(1) Again, courts were severely hampered without housing specialists to ac- 
complish many crucial tasks (described in detail• in chapter 2), includ- 
ing mediation. 

(2) The caseload was too heavy (even in some specialized courts). This was 
made worse where there were no staggered calendar calls. The net re- 

: su l t ,  in the words of some c r i t i c s ,  was. that the courtroom atmosphere 
resembled a zoo. 

, , -  . 

i3)~ A crowded calendar generated hurry-up procedures with al l  of the at- 
tendant problems, not tile least o ~ which were serious violations of 

'\ procedural due process and of the r ight  to a fa i r  hearing and a t r i a l  
-~ on the merits. ~ ; . . 

• } 

(4 )  The.court was beli'eved to be only part ly applying the law of warranty 
.: of habi tab i l i ty .  (mutual and dependent covenants, explained b r i e f l y  

above). Th is  is mentioned time and again in the chapters that follow. 
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Spec.falized Courts, i t  was believed, have done a much better job. as 
a general, although not un iversa l ,  ru le .  

! 
f 

' (5) Several courts have encouraged out-in-the-hall settlements. This ha's 
worked relatively well under, the supervision of the housing, specialists 

, . or certain other court personnel, but i t  has beensubject, to abuse when 
unrepresented defendants are forced to do so without assistance. This 
is part icularly true i f  the judge does not read over the settlement 
(placed in writing by. the parties) and then does not question the l i t i -  
gants to ascertain that they understand the implications of their pro- 

., posed agreement. 

i (6). Almost-all of the courts f ind judges handling even minor de ta i l s ,  
which would seem to be poor practice where the caseload is heavy and 7 

there is limited time and expertise available. Default cases provide 
one example, where time is needlessly spent because reforms or innova- 

, tions have not been implemented. The most innovative approaches to this 
and the other formal proceedings are found in chapters 4 and 5 (the two 
Massachusetts housing courts) and chapters 11 and 13: Los Angeles and 
Hennepin County (not a specialized court). 

(7) Experiments with other-than-judge mediations and hearings (see above 
item), however, have not gone without some crit icism. This is described 

~. in the respective chapters on those ci t ies (along with any of the ad- 
justments that have since, been proposed) as well as in chapter 2. 

i (8) The "judicial process" (not necessari]y the court i tsel f )  was regularly 
chastised by owners and managers, due to undue delays: 

I (a) where landlords f a i l  to fo~low comDl~x technical rules and have to 
-R s tar t  the process over; 

(b) where laws and court rules perlnit defendants t o  engage in (what is 
~ viewed as) delay tactics, such as lengthy t r ia l  delays and di latory 

motions for discovery: 

(c) wherethe court frequently grants tenants "too much" time to leave: 

(d) extraordirlary delays regarding appeals procedures; 

(e) additional procedural steps after judgment, which take more time 
before tile eviction actually can be executed: and, 

(f) weeks before the Sheriff 's Office executes on final eviction orders. 

(9) Tenants! representatives were cr i t ica l  about many of the problems al- 
ready mentioned. These included, for example, charges that :  

~. (a) judges fa i led  to take time to l i s ten  ca re fu l l y  to unrepresented ten- 
ants' defenses, p a r t i c u l a r l y  when caseloads were heavy; and, 

.(b) despite major technical flaws (by p l a i n t i f f s )  and va l id  defenses (by 
defe:~dants), judgments were given to landlords, nonetheless. 

:. (10) The court lacked the power to 9 i re judgments for back rent ( landlords 
' frequently.complained about t h i s ) . '  ' ' 

The court did not have in junc t i ve  powers, .and therefore could not order 
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~i!~! repairs to be made (a frequent complaint o f  tenants and tenant groups), v 
~'-:~'14i ... - / 

l ~:~:~ ( 1 2 )  The court did not consol idate the various.causes o f  act ion pending wi th ," 
regard to one bu i ld ing  because! , . 

(a) i t  lacked the  power • to do so; or,  .~ 

(b) i t  did not have or take the time Or i t  chose not to,  desp i te  i t s  
theoret ica l  capab i l i t y - -and even char te r - - to  examine these matters.  

V i r t u a l l y  none of the courts regu la r l y  probed code v io la t i ons  of record 
as matters to be examined on i t s  own i n i t i a t i v e  when the cases before 
i t  were for nonpayment of rent.  For those defendants who were unrepre- 
sented, th i s  was less than what should have been done by the cour t .  
For the chance to deal with the code problems of t h a t  community, t h i s  
i n s t e a d  became a ;hissed o p p o r t u n i t y  to deal w i th  these v i o l a t o r s  • 

(13) Again ,  the courts general ly  fa i l ed  t o  maintain s t a t i s t i c a l  data on the 
many stages and dispositions involved. in these types of cases: nor did 
but a few courts perform the types of management analyses t h a t  could 
have helped improve the i r  operations over time. " 

i 

(a) The above types of problems as well as others are described in the re-  
spective court system~chapters (3-15),  where and i f  they were appl ic -  
able. Suff ice i t  to .say that nonspecialized courts were p a r t i c u l a r l y  
susceptible to problem areas I ,  3,-9,  10, and I i ,  above. 

: ! 
i 

(b) A few of the special ized courts ( p a r t i c u l a r l y  those of Type B, but not 
so much Types D and E)--and n e a r l y a l l  nonspecialized courts--had some 
problems with numbers 2, 4, 5, 6, and 13. 

(c) The special ized courts' ( inc lud ing Types D and E as well as B) - -espec ia l -  
l y  i f  they were operating under complicated laws--were c r i t i qued  for-  
problem area 8 by landlords; occasional ly ,  problem 7 ~y tenants; and, 
because of the unique potent ia l  to do something about the s~tuat ion,  
problem 12. ~ . 

SMALL CLAIMS CASES: IT'DEPENDS . ~ 
% ' -  . - . . .  

Other types o f  cases do come before the special ized courts or other courts 
in the s&me j u r i s d i c t i o n :  most notably, small claims act ions. The advantages, 
disadvantages, and ef fect iveness of the coui'ts in dealing with t h i s  type of  case 
are not analyzed in any detai-I in chapters.3-15.  • This is because there was a 
separate research component in the ABA-HUDiproject , on small claims courts ( i n  
j u r i s d i c t i o n s  other than the th i r teen  case s tud ies) .  The resu l ts  are summarized 
in d e t a i l ,  along with recommendations, in chapter 17 of the Report. Nonetheless, : 
two facts should be re i tera ted here. ~- " , 

ii, 
F i r s t ,  many courts are flawed by the i r  i n a b i l i t y  to deal with a f u l l  range o f  
small claims and other monetary and c i v i l  matters. They cannQt..bring " to i~a l i t y "  ' 
or "cemprehensiven~ss:' .~n a housing dispute between two (and sometimes, more) 
l i t i g a n t s .  Comprei~ensive housing courts,  on the other hand, are able to do so. 

Second, i f  a community does not pursue the adoption of a new Type E special ized 
cour t ,  then i t  should look to reform of the small claims procedures at the same 
time that i t .cQnsiders the status quo or the creat ion o f a T y p e  A, B, C, or even 
D, special ized c o u r t ( s ) . ,  i! .~, . 
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Chapter 17 of this Report is designed to assist in regard to local analyses of 
small claims court operations. Also, a separate executive summary of the book 
"Housing Justice in Small Claims • Courts" may be obtained from the ABA. ( I t  is 
ava i lab le  f ree of charge.) 

WHAT'S THE BOTTOM LINE? 

Ear l i e r  in this chapter, questions were raised as to how the so-cal led "success" 
of the special ized courts could be determined: admittedly,  questions and conclu- 
sions involving high levels of genera l izat ion.  • 

Equity and Effectiveness. To summarize with regard to the concept of "equity",  
i t  would appear that part ies who regular ly  appear at the special ized courts are 
on the average, sat is f ied that these courts are improvements over the i r  predeces- 
sor systems, lhey believe there is a bet ter  chance for a f a i r  day in court .  

There is ,  nonetheless, some concern over the substantive laws under which the 
courts must operate. And, the special ized courts are not seen as being free 
of probTems, since they have needs for "more" time, "more" s t a f f ,  and "more" 
s e n s i t i v i t y  to the cases that these courts must-hear• 

iin special ized courts, there also is greater expert ise in dealing with landlord- 
tenant cases. Given this fac t - -g rea ter  knowledge, in terest ,  and experience in 
the appl icable law--plus more time and s ta f f  to deal with each case, the chances 
are much greater for these courts to render more lega l ly  appropriate decisions 
under the circumstances. Add to this the fact that some of the speci'a~~zed 
courts have broad subject matter j u r i s d i c t i o n  and a fu l l  pa~ioply of powers and 
remedies, and i~ is pcssible for them to give more "complete", rathem than 
fragmented, jus t ice  in housing-related disputes. 

Whether the laws on the books are being served true to their  purpose, meaning, 
and intent is a more d i f f i c u l t  question. General ly,  in the f i e ld  of landlord- 
tenant matters,  this probably is the case: the special ized courts are "bet ter" ,  
comparatively speaking. But even then, they cer ta in ly  are not completely "sat is -  

1 
factory" in most cit ies. ~ ~. 

4 

Code enforcement cases are similarly problematic. The specialized courts labor 
under somewhat schizophrenic responsibilities, given the laws pertaining to 
them and their enforcement-related duties. The.codes themselves generally set 
out standards, along with penalties for violators' failure to live up to the 
codes.-On the other hand, the court's enabling legislation may state that i t  has 
been established in order to help maintain and enhance the housing stock in the 
community. Most specialized courts have decided to interpret the latter provi- 
sion to mean that they are not in the business of "punishing" violators via fines 
so much as they are to pursue"code compliance" elimination of all or most of the 
v io la t ions ,  i : ~  

I ; '  
This ~often has led to an operational philosophy in many of the special ized 
courts ~ of using the jud ic ia l  process for continuances/adjournments, addit ional 
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compliance e f f o r t s ,  and f i n a l l y , ,  the dismissal of cases once compliance has 
been achieved. Fines imposed and actua l ly  col lected often are even less than in •• 
the predecessor courts. On the other hand, compliance ra tes - - tha t  is ,=the bring- 
ing of properties up to code standards--tend to be g r e a t e r  than in previous 
court systems. ! ;..~. 

Whether t h e  courts, therefore,  ! can be judged as ,more "ef fect ive"  i n c o d e  work is 
a s p l i t  question. One conclusion is that ,  yes, this is the s i tuat ion ,  depending 
on: the expert ise of the judge and the housing specia l is ts  for the compliance 
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work; and, the powers or strategy of the court concerned. In a few of the 
courts,  the "carrot and stick" approach has been used: a substantial  but suspen- 
ded f i r e  unt i l  compliance actua l ly  has been achieved (or there has been f a i l u r e  
to achieve compliance). The suspended f ine  strategy has been a valuable one. 
Some courts may not have the s ta tutory  author i ty  to ."order" a defendant to take 
correct ive  measures. They can, however, e f fec tuate  a similar  result  by condi- 
t ioning the f ines:  .the defendant must f u l f i l l  cer ta in  "condit ions".  

Moreover, a number of  other special ized courts have:used in junct ive  r e l i e f  where 
i t  has been necessary and desirable to do so. Others have even gone so far  as to 
out the v io lators  under what techn ica l ly  is "probation". These methods also 
have often proven e f fec t i ve .  --- 

Local study commissions and othe'  or ig inators  of the soecial ized courts may not 
be completely sat is f ied  in terms of e f fect iveness.  Or ig ina l ly ,  they might have 
been troubled by the predecFssor courts,  in that :  (a) code cases were not being 
pursued d i l i g e n t l y  or taken ser iously in the courts; (b) f ines were not being 
given and thus, there-was l i t t l e  v i s i b l e  deterrent  value for prospective and 
actual v io la tors;  and, (c) the code enforcement agencies were avoiding actual 
prosecutions since i t  was f e l t  •that the courts were not proving useful .  

Given this as background, some of the Originators of these courts may be somewhat 
disappointed with the "leniency" of some of the specialized courts. They are 
likely, however, to be relatively pleased with the court's success in terms 
of compliance that has resulted in many of the "problem cases". 

Ef f ic iency .  l~ie above discussion has summarized the issues of equity and e f fec -  
t iveness,  on both individual and comparative bases, to the extent that i t  is 
possible t o d e r i v e  defensible conclusions. Ef f ic iency  is the f ina l  c r i t e r i o n ,  
and i t  too is subject to s imi la r ly  "sp l i t "  conclusions. The advantages of the 
special ized courts, in terms of e f f i c i e n c i e s ,  are severa l - fo ld .  

( I )  The public has access to expert clerks and spec ia l is ts ,  as well as new wr i t -  
ten materials prepared by the special ized courts (see chapter 2) .  Thus, 

. people can be assisted to t h e  point that actual l i t i g a t i o n  sometimes can be 
avoided. ~ 

( 2 )  Where the specialized courts have broad subject'matter jurisdiction and full 
powers, and where both landlords' and tenants' .claims and counterclaims can 

::be consolidated in one case, the litigants need not resort to different for- 
ums in different locations and at different times. 

3) Some of the specialized courts have developed expedited procedures for jury 
tr ial  demands, reducing the time that would be, experienced in the other 
courts• in those same jurisdictions (see chapters 4 and 11). 

'i 

BecaUse Qf. the mediation work at the hearings, some cases are resolved and 
need not proceed, to full hearings or "unsatisfactorY" judgments. 

-(,5) .Where monetary settlements are mediated, the process tends to be more ef f i -  
~'... cient and satisfactory because the parties experience-higher average rates 
',,~ of actual collection than with the court-imposed judgments. (See chapter 17 

regarding the situation with small claims in general.) . 

(6) '-,,Several specialized courts have improved and expedited the service of pro- 
cess as well as other formal court notifications (one court has gone even 
further: see chapter 4), .through utilizing specialprocess servers and, in 

. • " I .  , . . .  , 

problem Cases, the actual court s t a f f  (see chapter 2 ) .  
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(see chapter 8), special court rules permit tae use of inexpensive, private 
sector."agents" to handle plaintiff-landlords' appearances • in the vast ma- 
jo r i ty  of the actions that result in defaults. 

(7) Because housing specialists can be sent out to take "views", often a case 
can be disposed of the same day, without a second court date. 

(8) Several courts have implemented new pre-trial inspection procedures and can 
move more quickly toward dispositions in code violation cases. 

(9) Many specialized courts have established new working relationships with ex- 
ecutive and administrative agencies. These cooperative situations have led 
to: (a) better preparation of agency cases: and, (b) better assistance to 
defendants in landlord-tenant and code violation cases, both pre- and immed- 
iately post-trial (forexamples, see chapters, 8, 10, and 4: see generally, 
chapters 18 and 19). 

Nonetheless, there are "inefficiencies" associated with the specialized courts• 
Efficiency is measured, f i rs t ,  by the unit costs and "productivity" that come 
into play. ThUs, a specialized court--with ful l - t i~e judges and other specia- 
l ists who take the time to do a •proper job on housing cases, compared to a 
nonspecialized court--would have higher "per case" costs. (The issue may well 
be: is this not an appropriate cost for really doing justice?) 

Second, and in even more academic terms, this would involve internalizing all 
external costs as part of this costing analysis. An important general concept, 
this means that an evaluation of a system's • efficiency must proceed by recogniz- 
ing and considering all costs, including indirect or social costs. Thus, a 
badly-conceived court is likely to. have high social costs ( i . e . ,  impacts on 
society in general: persons' lives, as well as the quality of the housing stock) 

! 

A well-operated specialized court probably can reduce these social costs. In 
turn, the total "costs" would be lower: the court would, in an econonmist's 
terminology, be comparably more efficient than a nonspecialized court. 

However, most laypersons do not really look at efficiency when they use this 
term. Instead, they mean: how much will the public expenditures be (budget)•: 
and, what will this cost, on the average, for the cases the courts handle? This 
is a very limited way to examine efficiency. I t  causes:a "budget bias", since it  
does not look at social costs. : 

" " ;  ~ i 

, ; x 

I f  one examines the average time taken on each case  that  comes b e f o r e  a spec ia l -"  
ized court, it  is l ikely that it will be greater, than nonspecialized courts. 
I t  also is true that more court staff time will:~be devoted to each of the con- 
tested cases at the pre-tr ial ,  during t r i a l ,  and :post-trial-stages. Included in 
staff time are: judges; housing specialists: the clerks; other personnel, such 
as court reporters or volunteer mediators; and,~ any of the administrative or 
Other agency personnel dealing •specially with the housing court's litigants • . 

This will cost more and take more time per case than nonspecialized courts. 
( I t  does not necessarily mean that it would delay getting landlord-tennant cases 
before a judge.) In contrast, picture the eviction•mill cou'rt: It  may be~"-~-f-T]~ 
cient" in terms of direct budgetary costs, but it is not truly efficient (as well 
as tending to be inequitable). 

The housing court, however, will take time to assure that litigants have fa ir ly  
aired their viewpoints before the 'judge or via mediation. Each day's caseload is 
not as l ikely to go as quickly..  This will mean that the court calendar will take 
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l o n g e {  and t h e r e f o r e ,  more cour t  S t a f f  w i l l  become i nvo l ved  in o rde r  to  avoid / !~ . i  
de l ays  and"case  backlogs Ove ra l l  more resources w i l l  be needed f o r  these 

,. cases.  : . ,, 

' " ,i ~7t / . '~ 
• , I f  jus t ice  is to be Served,. there w i l l  be higher costs: a necessary means to .~. : 

" achieve that end There w i l l  be the assignment of addit ional and .admittedly ~ 
, cost ly  resources: more than l i ke l y ,  on a fu l l - t ime basis where before, one ~. 

- " judge seemingly was "able" to do a l l  the "same" work in less t ime .  The fa l la -  ~ j 
cious nature of an incomplete ef f ic iency analysis, therefore , certainlY. Should be > 
evident. . ,... . . ~ :] ~ 

- . / ' •  ., i 
/ • /: . X 

In code enforcement caseS, a "cost-saving" approach might s imply be to dismiss 
cert .a in cases and immedfately dispose of most of the remainder through fines 
imposed at the very f i r s t  court hearings. In a housingc-ourt, th is  strategy ~ 
may be used on occasion, but more than l i k e l y  the cases w i l l  be continued one 
or more times• While these mult iple hearings may or may not eventually resul t  
in s imi lar  dismissals or f ines, the overall approach may resul t  in 'more compli- : i:! 
ance, benef i t t ing the community. This requires additional time and resource 
a l l o c a t i o n s .  - '  i : '  . " 

i . . - i ' ' " 
---:... In summary, not  Only are the re  cos ts  f o r  personne l •  but the re  are cos ts  assoc ia -  

--" ted w i t h t h e  physical f a c i l i t i e s  and other matters (a l l  o.f which are described in 
deta i l  in chapter 2 oft :his. RePort). The.budgetary ramif ications can be somewhat 
Signi f icant :  beyond what the courts cost in .the p a s t .  

i t  is not just  the time spent.on each case that can make the specialized courts 
more cost ly .  Local and •state laws have tended to become more complicated thau 
in the past, as with regard to the warranty of h a b i t a b i l i t y . .  New laws are on 
the  books and there  are due process requ i rements  to be observed:  a h e a v i e r  work- 
Ioad f o r  the cou r t s .  The s p e c i a l i z e d  cour t  i s  b e t t e r  equipped to handle t h i s .  

Moreover ,  t he re  is  the cu r ious  f a c t o r :  a success fu l  housing cou r t  tends to breed 
new "bus iness "  As a v i s i b l e  forum, i t  becomes known as a v a l u a b l e  asset  in the ~• • 3 

community f o r  the r e s o l u t i o n  o f  h o u s i n g - r e l a t e d  d i s p u t e s .  More cases are l i a b l e  
to be brought to that court, especial ly i f  i t  is Comprehensive: having the staf f  
and the  necessary ju r i sd ic t i on  and powers to render fa i re r  and more complete 

,- determinations. F inal ly ,  the court w i l l  reach out to the community through ,' 
, ~ it's housing special ists,  and even through occassional sessions held in various 

," F: c i t y  neighborhoods. ", . • ,  .. 
' ~)'i ' ' " " ~ " " '  ' " ' " 

~'i Th is  " a c c e s s i b i l i t y  o f  housing j u s t i c e "  n a t u r a l l y  has i t s  " i n e f f i c i e n c i e s " ;  
~: and', increased caseloads should be expected as well• The blunt fact of the ;/ , 
',~ matter is:  the new system wi l l  cost more .and th is  is necessary to do the.job ~ < ~;,- . . . 

i~ ~ r i g h t .  -" ~ ' " ~ .. i! 
• ~."C " i . " ~ ' :  " " "  ' :  ~ " ,~ 

i~ NO PANACEA, AND SOME PROBLEMS " ' : ' ~  1 . . . .  ", . '  _., '. ! : . : >.~ 
!i~ . ' 7 

v Housing cou r t s  are not w i t hou t  t h e i r  problems. F i r s t ,  many o f  the "d i sadvan -  "- ::~.,. . .- 
~t~i t a g e s " . h a v e  been summarized in , e a r l i e r  pa r t s  o f  t h l ~ c u t i v e  Summary. 

/ }i.! Second " ! , ,  ~ ' i  " , t h e r e  are genera l  problems r e l a t i n g . t o  s t a f f i n g .  The at tempt  to Create a 
~ ~ g  court  in the f i r s t  place may have run into resistance because of the "new -. 
i:. bureacracy" and the higher costs. The . resu l t ,  then, is that some specialized i 

cour-ts have been denied the a d d i t i o n a l  resources  t hey  need. Some are not  .even 
authorized to employ certain personnel such as housing special is ts o r  special ly • 

i'.. trained c l e r k s .  The consequence not only can be s e l f - f u l f i l l i n g  disappointment 
i" with the performance of the new housing court, but an i n a b i l i t y  fur the court to :, 
:.~: l i ve  up to i t s  f u l l  potent ia l .  ~ , / . .:, 

.:. , . . '~.. ~ ' 25 ',, . " :i{ - 
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,' Another  personnel d i f f i cu l ty  in some ci t ies has been recruiting and keeping ~ 
geod s ta f f . .  With housing specialists, i t  is .a matter of salaries combined il 
with overwork and overextension because of the heavy caseloads at the court. I~ ~ 
regard to judges, i t  is the "turnover" problem: many judges simply do n o t  

. ~ :want, or wil l  ,ot continue in, the assignment to.~a housing court. I t  may even " 
~ become d i f f i cu l t  for the chief judge, to convince someone to take that position. 

: Atthe-other. end of the spectrum is the resistance to having any one judge more i 
or less "permanently" assigned to a specialized housing court (as for more than 
two or three years), without some extensive review:and evaluation. In c i t ies i 
just now considering housing courts, t h i s  has been expressed in terms of being, i 

: saddled with a permanent '!bad judge" s i t u a t i o n .  In a few ci t ies that already 
" .  have housing courts, rotation after no more than a few years is now seen as a 

healthy approach that should be implemented in .the future, These persons be- • .  
" l ieve th is  would avoid poss ib i l i t i e s  for ingrown at t i tudes to  pervade the  

: housing court or to deny i t  fresh perspectives from.time to time. 

A third problem area is that in several of the housing. Courts, calendars have 
rapidly become v i r tua l ly  overwhelmed hy eviction-related cases. Additional i-. 
personnel t o . h a n d i e t h e  heavier-than-expected caseloads have not been assigned ! 
to those courts. .Nor have those , or most other, courts instituted methods for ~ .  

- screening the defau l t  Cases in order to maximize use of the judges' and the 
l i t igants '  time. Moreover, only one or two courts have sufficient and expert 
personnelto even:begin to handle the heavy number of contested cases (where both 
parties appeared fo r  the court hearings). As a result, time is wasted in the 
court and the opportunity for mediation and other worthwhile act iv i t ies is lost. I ~ 

Fourth, instead .of "consolidatfon" of all the issues regarding one building or ; 
se--e-t--6-f l i t igants , heavy calendars have resulted in segregation by types of cases. i 
In fact, in a~few~instances, matters, have even gone so far in some. quasi-compre- 
henSive housing courts (Type D) that the judges are restricted to hearing these 

' "separate" types o.f c a s e s a l l  of t he i r  t ime. 

i A f i f t h  problem area per ta in ing to a l l  of the cour ts - -nonspec ia l ized and specia- 
i f i l L - -can  be mentioned only in passing in this Report..~ The problems include: 
! i 

! 

! I )  The massive caseloads in most of the courts means that r e l a t i v e l y  small num- 
i., bers of 1.it igants are able to avai.1 themselves of the benef i t  of legal coun- 
~ sel when they•wish, to do so (except. in cr iminal  mat ters) .  There are only 

~. i imi ted resources at the understaffed legal services o f f i ces .  • 

i~. (2 )  At -cour t  counsel l ing or mediation services are found in f requent ly .  They 
~ , .could be prov!ded by any of the fo. l lowing.basic SO"urces: 

~' (a) housing specialists, which most courts do not have (or, i f  they do, of- 
. :", ten are i nsu f f i c i en t  for  heavycaseloads:  see chapter 2);  

,, (b) special ized c le rks ,  ranging from having an at tQrney-c lerk for  complex 
~. \ ,  matters to having. ',pro se" c le rks  spec ia l l y  t ra ined to he lp  unrepre- 

I'~ sented . l i t igants in understandingand f i l ing  court papers (see chapter 
", . 2) .  For ex~nple, see Hampden County and Boston housing cour ts ,  regard~ 
"~, ing special ized c lerks ;  and; .New York, regarding pro se c lerks (see 

,. .• chapters 4, 5,. and 6); .. ,. 

~", ~(.c) administ rat ive agenciesthemselves;  pr~mari ly fo.r post-judgment re loca- 
",~ ",\.: t ion  couhsel l ing or emergency payments assistance in ev ic t ions ( for  ex- • 

. .  " ! , {  ample, in Baltimore and Chicago; see Chapters 8 and I0) ;  i 
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~!~ (d) legal aid clinics staffed by specially trained students from area law 
• ~<~, schools (for example, in Detroit; see cllapter 12)- 
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(e) t r a i n ! n g  programs For defendants ( for  example, a se l f -he lp  defense pro- 
gram in Phi ladelphia and a former court,supported• t ra in ing  program i n  
Baltimore; see chapters 14 and 8);  

(f). at torney-volunteers for mediation programs Sponsored by local • bar as- 
soc iat ions:  unfor tunate ly ,  a r a r i t y  ( f o r  example, the program in Los 
Angelesi~-and, in Chicago: see chapters I I  and lO); and, 

(g) non- jud ic ia l  dispute reso lu t ion programs (see chapter 18). This set of  
innovations, i nc iden ta l l y ,  is worthy of extensive study and fur ther  in-  
formational materials in the fu ture.  As an of f -shoot  of  th is  current 
Report, another monograph was~prepared; i t  is an i n i t i a l  e f f o r t  to des- 
scr ibe some of these innovat ive non- jud ic ia l  programs cur ren t |y  in oper- 
t ion  in a few c i t i e s ( t i t l e d ,  "Housing Jus t i ce  Outside of the•Courts". )  

(3) Leg is la t i ve  reform i s  desirable in many legal areas (as landlord-tenant and 
code enforcement laws) that  courts handle. •Where problem areas were acu te ,  
as indicated by the interviewees in the the study c i t i e s ,  the l eg i s l a t i ve  
issues were b r i e f l y  i den t i f i ed  in chapters 3-15. This in no way implies a 
low • p r i o r i t y  given these v i t a l  matters, e i ther  gener#l ly  or by the ed i to r  
and authors or reviewers of t h i s R e p o r t .  On the contrary,  there was consen- 
sus that  detai led comparative analysis in the future is absolutely c r i t i c a l .  

WHAT STANDS IN THE WAY OF HOUSING COURTS? 

Several issues t y p i c a l l y  must be~resolved in order for  a j u r i s d i c t i o n t o  achieve 
implementation of a special ized court .  These •dilemmas are l i s ted  below. 

d 

i 

(1) Reluctance to assume the costs of a housing court .  

This need not, however, be a major cost item (see de ta i l s  in chapter 2). 
Any moderate-sized j u r i s d i c t i o n ,  for  example, can use current pos i t i ons  to 
appoin~ or reassign a judge as well as a c lerk and an ass is tant  clerk to the 
new housing court .  The two or more housing spec ia l i s t s  posi t ions w i l l  cost 
more, but are well worth the add i t iona l ,  but not i n s i g n i f i c a n t ,  investment. 

Al l  to ld ,  i t  is erroneous simply to use previous court system budgets (re- 
f l ec t i ng  gross under-expenditures re la t ing  to housing caseloads) as any real 
departure point for budgetary arguments. I t  can be misleading to compare 
costs of past court operations to f u l l  costs of a new court approach that 
can help cure known d i f f i c u l t i e s  and ÷eap major benef i ts  for the publ ic .  

Moreover, a p o l i t i c a l  problem can ar ise i f  the new cour.t is not a local 
funding ob l iga t ion .  Obtaining a budgetary a l locat ion v ia  a state-funded 
court system may present some obstacles. In that case, contacts w i l l  have 
to  be made in order to gain the suppert of the state court administrators 
and, perhaps various members of the state l e g i s l a t i v e  delegation :, 

(2) Necessity for enabling l eg i s la t i on  • . ! : '  

In some j u r i s d i c t i o n s  (as described fur ther  in chapter 2 of th is  Report), 
i t  may be possible to implement the special ized court through the exercise 
of adminis t rat ive au thor i t y  vested in the ch ief  admin is t ra t ive judge in that 
j u r i s d i c t i o n  or in the state supreme court.  In some instances, where i t  ap- 
pears that state enabling l eg i s l a t i on  for a f u l l y  comprehensive court would 
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/ be desirable bu~ will take a 9reat deal of time, half'way measures.ca'be " : 
implemented administratively ~n order to begin interim operations .of a i/" 
partially specialized court. " i /, ,.;. " ' / '  ' " . /'i 

. . . ( d ) . ,  changing the court 's ju r isd ic t ion  to ."exclus ive";  or, to special "con- 
-. current" ju r isd ic t ion  with other courts .in ithat area; :. 

( e )  granting the court a fu l l  panoply of powers (as explained e a r l i e r ) ;  

( f )  r i g h t  of removal,  on mot ion,  from other  courts  to the new Court ;  

(g) special rules re la t ing  to discovery; ~ ' .. 

(h) appeals prozedures, perhaps including granting the housing court appel- 
late responsib i l i t ies  from f i r s t - t i e r  courts i f  i ts  ju r isd ic t ion  is 
concurrent in part; 

A comprehensive housing court (Type D, E, or F) is l i k e l y  to require. /state 
enabling leg is la t ion.  I t  should be anticipated that the process wi l l  take 
a minimum of two leg is la t ive  sessions in  order to achieve passage; the 
groundwork wi]l  have to be laid care fu l ly .  Some of the factors  that may . 
t r igger  a need for state enabling l eg is la t ion ,  depending .on the current 
I aws, are: / . 

/ '. :~ 

(a) granting the court broader geographical ju r isd ic t ion  (perhaps necessary 
in terms of j u s t i f i a b l e  caseloads, such as.county-wide): . ~i 

( b )  giving the court broad subjectlmat;ter - jur isdict ion over housing cases 
(compared to exist ing f i r s t - t i e r : t ' ~ f a l  courts)~i . .  " ° , . .  

(c) ch~anqing provisions re la t ing  to ' :dol iar  l imi ts  regarding counterclaims 
in small claims act ions- (which otherwise would escalate some of these. 
cases to second-tier courts) ;  " , . ,  ! . 

( i )  whether or not to make the judge "permanent", or to leave assignment% 
. on a rotat ing basis but with a minimum term aTso-set forth;  " 

( j )  whether or not to mandate the creation of a c i t izens advisory commis-~ 
sion and performance of certain respons ib i l i t i es  (such as public hear- 
ings.or  annual reports,  e tc . ;  see c h a p t e r 2 ) ;  - ~ : 

(k) leg is la t ive  language pertaining to the housing specia l ists:  q u a l i f i c a -  
tions~ duties,  powers, and respons ib i l i t i es  (see chapter 2):  

( I )  s imi lar ly  (to item k . ,  above), for the clerk-magistrate and any other 
court s ta f f ,  including assistant clerks and special process servers and 
and agents (see general ly ,  chapter 2):  and, 

i " ; .  . -  " 

,;: (m) clear lines of author i ty  and accuuntabi l i ty  within a housing court;  

( 3 )  Resistance from the bench. 
. \ 

i The concept of a housing court may run into resistance from some members 
~. of the judic iary .  Their objections may include a series of issues that  wi l l  
L need to be discussed at length and care with them: 

(a).  the apparent "i'nconsistency" of having special ized courts w i t h i n " u n i -  
f ied" state and local court systems: 
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(b) . in non-unif ied court systems, that  the judges want to reta in j u r i s d i c -  
t ion over housing cases in "neighborhood" or d i s t r i c t  courts; 

! 
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(c) 

(d) 

thc reluctance to give what many view as an "essentially f i rs t - t i e r  
court" any additional second-tier responsibilities or powers; and, 

a concern that someone wi l l  have to be assigned for a r e l a t i v e l y  long 
term to such a court: an assignment many do not wish to have. 

(4) Resistance from "practitioners". 

A housing court probably wi l l  represent major changes in the way many of 
the cases current ly  are handled. In addit ion to a number of the factors a l -  
ready mentioned above, reluctance from pract i t ioners  may be expected due to: 

(a) landlords' concern that the court process will be less expeditious or 
that i t  wil l  "overdo i t s e l f  in 'sympathy' for tenants' defenses; 

(b) tenants' concern that the ~ew court will fa i l  to exercise its ful l  re- 
sponsibilities-; or, that the appeals route now available from a f i rs t -  
t ier court decision somehow will become .far more di f f icul t ;  

(c) local attorneys' concern that the proposed changes will be undesirable 
since current procedures and court operations would be "different"; 
and,.that " i f  i t  works now, why f ix it?"; and, 

(d) a general concern that "everything wi l l  depend on who becomes the hous- 
ing judge" and that the new court "might be worse than before i f  there 
i s • a  'bad judge'":  a reaction that " i t ' s  safer to bet on the current 
'pot luck ' ,  which averages things" and a b e l i e f  that i t  would be "better  
to leave things as they are than run the risk" 

In proposing the establishment of a special ized court,  the types of resistance 
indicated, in the above sections may well arise and have to be deal t  with. To do 
so requires a series of intensive discussions, a mutual education process, t h e  
bui ld ing in of system "safeguards", and a real dedication to reform. Eventual ly,  
of  course, the process simply wi l l  have to be brcught to the necessary p o l i t i c a l  
• or pol icy culmination•~ a decision wi l l  have to be reached, by vote or otherwise. 
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CHAPTER TWO" OVERVIEW OF SECTIONS 
Chapter Two of this Report discusses the basic organizational, staffing, and ad- 
ministrative aspects of our court systems in the administration of. housing jus- 
tice. It is important to understand each of these elements, whether the purpose 
is for instituting a specialized court or simply for making modest changes to 
existing; nonspecialized courts. 

The major portion of this chapter is organized according to the types of !'person- 
nel functions" that may be necessary within local courts. Many of these posi- 
tions are specialized in order to improve the public's access to housing •justice. 
The f i rst  five sections of this chapter include: 

(I) the judge and, quasi-judicial personnel; 
(2) the clerk's office; 
(3) the housing specialists and other special staff; 
(4) a series of additional court staff and courtroom personnel; and, 
(5) mechanisms for community participation, such. as a citizens' advi- 

sory commission.. 
Each of the separate sections describes ip significant detail the .roles and 
options for these various positions and functions. Throughout the above sections, 
the basic findings and recommendations of this national study are reiterated. 
The reader then can turn to the individual city studies (chapterS 3-15) for ' 
elaboration and specifics as to any of the courts' approaches. 

The next two sections are as follows: ~ 
(6) budgetary and cost implications; and, : 
(7) location and physical faci l i t ies.  

They involve analyses of other crucial court management issues.• These concerns 
also have impacts on staffing considerations, and vice versa. For jurisdictions 
with severe limitations in terms of ~inances, which might prohibit implementation 
of optimal nev~ housing court 'arrangements, some alternatives are presented. Fin- 
ally, there is ~ section on: 

(8) "remaining observations",- highlighting some legal reform issues. 

It  is evident throughout th~is Report that there is a wide range of approaches 
among the variot:s court systems that were studied. Often, this variety is sur- 
prising, with many interesting permutations on the "standard" types of court per- 
sonnel and operations. These cities have experimented with different approaches 
based on pre-existing systems, political realit ies, budget •restrictions, and 
changes in statutory and case law. 

In a few-instances, these court systems~have been able to incorporate changes 
readily in response to theneeds of the community and the justice system. Yet in 
a few cities, the courts have been hamstrung since their creation 2-15 years ago. 
Marginal and even dramatic adjustments may have been made,, but these courts st i l l  
tend to be limited in the extent and quality of justice they are able to deliver. 

Thus, it  is to be hoped that the lessons derived from all of the courts studied 
for this Report will permit st i l l  other communities to "design out" similar ad- 
mi~,istrative and court system defects. < . ,~ , 

A BRIEF OVERVIEW : : .. : 

A ] iz&le  more than a decade ago, specialized courts for housing-related problems 
were l i t t l e  known,operating in only a f e w c i t i e s .  Even by 1980, just several 
more specialized housing courts had been i n i t i a t e d .  Nonetheless, additional 
jur isd ic t ions  have begun .t.o indicate more than passing interest  in the "housing 
court phenonemon,, Some of these loca l i t i es  have started what can be a-severa] -  
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year long process in in i t i a t ing  their  own new/courts. • -- . ~..~.:.!.~ ~...-. .  h-/ , 

The unique tensions and needs associated with housing-related cases are achieving 
more widespread recognition. I t  is becoming more apparent to community leaders ~ 
that the handling and adjudication of such l i t i ga t i on  may require the courts to 
be organized, and to perform, in a '"sPecialized" fashion. 

Yet the idea of court specialization is not universal ly welcomed. For those who 
resist  the idea of specialization, i t  should be pointed out that the creation of 
housing courts has a parallel in s t i l l  another set of court reforms, now consid- 
ered commonplace. These include, for example, the nation's small claims courts. 
Similar ly,  our judicial  systems have previously developed specialized juvenile 
courts, and even, administrative hearing off icers in l ieu of having ju6ges handle 
t ra f f ic •  violat ion matters. 

In a number of the c i t ies  that were studied, the special requirements .of housing-- 
related cases have been recognized. The responses, in terms of court specil iza- 
t ion, have been interesting and novel: they are commended to local court systems 
and jur isdict ions around the country. 

The Special Committee on Housing and CIrban Development Law of the American Bar 
AssociatiOn finds that such specialized approaches are an innovative and v i -  
t a l l y  important response to the c r i t i ca l  need for housing just ice in our com- 
munities. - 

! - 

Each jur isd ic t ion,  of cou~se, must make i ts  own. choices in the design of i ts 
courts within the context of i ts  own needs and systems. This Report is meant to 
assist community leaders in this regard. .. 

The alternatives may require radicai departures from the manner in which many lo- 
cal courts are currer, t l y  operating. The time has long since arrived for careful 
scrutiny and sensitive adjustment of local housing just ice delivery systems. 

EVALUATING THE PERSONNEL FUNCTIONS 

Part of the local evaluation process should include analysis of personnel posi- 
t ions and functions within the court, the budgeting, and the fac i l f t l i es  for same. 
, I t  should be re i terated that no one model w i l l  f i t  the great va r i e t y  of communi- 
t i es  that may wish to consider a special ized housing court of some type. In 
fac t ,  whole new combinations have arisen in some of the court systems that were 
studied for th is  Report. 

For example, the clerk of the court serves in a posi t ion". that  lends i t s e l f  to 
many adjustn~ents and var ia t ions:  as administrator of the cour t 's  docket and 
records; as clerk-magistrate with ~uasi-judicial responsib i l i t ies;  and,~as man- 
agement innovator. 

In the last respect, the clerk ~ may be the driving force for modernization of 
court management, for. ~improved linkages,between the bench and the administrative .~ 

~ agencies, for simplif ication of procedures and preparation of information to 
assist the public, and for staff  training and other internal tasks that w i l l  aid 

~in the development of Consistent and professional court staf f .  

The next several pages describe and schematical ly present the court posi t ions and 
funct ions that are analyzed in tile sections that fo l low la ter  in th is  chapter. 
(Each is analyzed in great de ta i l :  examples are provided.} They are intended as a 
summary of tile types of considerations that ought to be-borne in ~ind as any .jur- 
i sd i c t i on  undertakes i ts  evaluation of' local court system community need~. 
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While these oRtions will affect the budget of the overall court system, any such : /  
reform analysl s must proceed with a recognition, of the social and. opportunity / 
costs currently associated with •that system's status quo. I f  the .local courts / 
present major problems for tenants and landlords ~ the efficient and effective 
delivery of justice " or, if the court could better meet i t s  responsibilities 
regarding the commmunity's housing and other building stock, throughsuch activ- / 
it ies, as code enforcement and code compliance) --  then these factors must be ; 
carefully taken into account. / • ,; 

A failure to attribute "costs and benefits" tO these dilemmas would mean t h a t  
deliberations about .the need fc, r a specialized court were proceeding almost in ! 
a vacuum. -Nearly all of the nation's "new"housing courts have gone through a 
more careful analysis. It  is only then that the specialized court approach can ; 
be fa ir ly  weighed asan option for the local court system. 

In order to assist communities in considering thesize and type of specialized'. 
court ~hat they might .need, below are several summary schematics. .Each of the 
functions is described,on pages 2.8 - 2.103. 

SCHEMATIC FOR A SMALL.JURISDICTION WITH ONLYA LIGHT TO•MODERATE CASELOAD 

A small jurisdiction might proceed with .the following Personnel.for its new hous- 
ing court. (Note: for the closest approximation to this arrangement, see chapter 
16 of this Report, and particularly, the Study plans developed for S)~acuse.) 

Judge (assigned;a minimum of half-t ime to housing court cases)" 

H~using Specialist (in all likelihood two will beneeded) , i 
Clerk assigned to housing .court: knowledgable in housing; able : 

to answer  p r o  se [unrepresented] litigants inq~;iries 

Cler ical  support s t a f f ,  including a paralegal who can subst i ,  .i 
tute for the clerk in performing assistant c le rk 's  du- 
t ies in the courtroom and for  occasional pro se work 

Recording device in l ieu of a court stenographer or reporter 

Options: - B a i l i f f  (also serves part - t ime as a process server) 
Cit!zens Advisory Commission with active projects 
Volunteers or interns (administrat ive  assistance) 
Nonjudicial disPute resolut ion programs in local . i ty  

SCHEMATIC FOR A COUNTY-WIDE JURISDICTION COURT WITH A MODERATE CASELOAD 

I f . a  ho~sing,court were.established for acounty-wide j u r i s d i c t i o n ,  and i f  i t  had 
caseloads that were not part icu~arqy heavy, the following adjustments could be ~ 
made to the ,above ,schematic. (Note: see cllap~ers 3 and 4 of this Report, for  a 

-- d e s c r i p t i o n  o f~ the  Hartford-New B r i t a ~ T .  and the H~mpden County housing courts . )  
1 -  

Judge: f u l l - t i m e  and perhaps on c i r c u i t  to two central  c i t i e s  

Housing s p e c i a ; i s t s :  two or more (perhaPs one s p e c i a l i s t  would 
be assigned to the second c i t y ' s  courtroom location 

Clerk: same (but perhaps with cer ta in  quas i - jud ic ia l  roles)  

Assistant Clerk: ~andles coutroom d u t i e s  and regu lar ly  acts 
as a p r o  se  clerk in conjunction with the paralegal 

Clerical (more) Recording Device / Options:..same as above •. = 
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~ ~ "  ! . SCHEMATIC FOR A COURT WITH A MODERATE TO HEAVY CASELOAD • " ' '.ii; ' . : . . '  ./" . .  " '/" 
~ / - , . ,  i / 

• : . '  ' ~ I f .  t h e  above two h o u s i n g  c o u r t s  (a  sma l l  j u r i s d i c t i o n  w i t h  O n l y  a l i g h t  t o : m o d e r -  / 
• " a t e  c a s e l o a d  and a c o u n t y - w i d e  j u r i s d i c t i o n ; c o u r t  w i t h  a modera te  c a s e l o a d )  were 

: . t o  e x p e r i e n c e  s i g n i f i c a n t  i n c r e a s e s  i n  t he  c a s e l o a d ,  t h e  f o l l o w i n g  a d j u s t m e n t s  
...... ; m i g h t  be made . ' . . 

• :' Judges: assignment of a secondjudge on a half- t imebasis or , /  " 
perhaps, spinning of f  some of the complex and time- " 

' consuming cases  t o  a n o t h e r  k n o w l e d g ~ b l e  j u d g e  ' i 

. .  Housing specialists: same, but with increasedmediation tasks i, 
/ . ;  : ~nd signif icant follow-up work on "problem defendants' I , I, 

" C l e r k :  ass igned  r e g u l a r  q u a s i - j u d i c i a l  d u t i e s  f o r  t h e  c o u r t  .~ ..  ! 

Assistant clerk(s): same, but handling mostly courtroom duties i. 

. Paralegal: def in i te ly  needed for the pro se responsibi l i t ies - 

Clerical (more) / Recording Device / Options: same, although 
, ~ .. special Process servers and a law clerk may be needed 

i "~" SCHEMATIC FOR A COURT WITH A RELATIVEEY~I.HEAvY CASELOAD "!.! . 

' Some Cit ies, especially those with comprehensive housing courts handling heavy 
caseloads, may need a fu l l  Complement of highly specialized personnel. Thus, the 
comprehensive housing courts that are in operation, or which are under consider- 

" ation in a number of communities, have the fu l l  range of personnel outlined be- 
l o w .  In many respects, these personnel may parallel similar - functions in the 
other types of Specialized courts in that ju r isd ic t ion.  (Note: see chapters 3, .i 

.. 4, and 5 of this Report for fu l l  descriptions of the some of the.se s-pecialized 
.,." c o u r t s .  ) . " . 

i~ Judges: two or mcr~, fu l l - t ime • . t .  
j . ;  

i Hearing examiner: quasi-judicial duties. (as with ~defaults) ,- 

. i i ~  Housing specialists: probably at a rat io  of 2 or 3 per judge, 
' " .  .: with heavy mediation workloads and investigations for ", 

- ~ / ' "  t he  c o u r t  i n  h i g h e r  number o f  second+ h e a r i n g  cases 

I ~- ., , ;  'iClerk: acts as court administrator; some quasi-judicial work 

\.. First ass't." clerk: quasi-judicial for show cause & u t i l i t i e s  

• ~ Second+ a s s ' t ,  c l e r k s  ( i n c l u d i n g  { he  p a r a l e g a ! s ) :  hand4e a l l  
-'. cour~troom dut ies;  perform thorough reviews of the case 

• f i l e s  p r i o r  t o  h e a r i n g s ;  h a n d l e  t he  p ro  s e  c l e r k s  work 

Clerical: same, but al4o~ancefor-•heavier support to housing 
~. s p e c i a l i s t s  and t o  j u d g e s / c l e r k s ;  a l s o ,  h e l p  i n  t he  r. 

'. ~\.! ,tracking of caseload paperwork and agency follow-ups .. i 
• l~ \ , "  

~ .  Reco rd i ng  dev ' i ce :  same ( a l t h o u g h  some may use s t e n o g r a p h e r s ) ;  i 
! 

' t Options: - Ba' i l i f fs: increase, foreach of several courtrooms 
- Process servers: special arrangements may be needed : 

. . . .  ~ if~current arrangements are not sat is f icatory due 
,~, t o i w o r k l o a d s  i n  t he  S h e r i f f ' s  O f f i c e  ,' 

• . ~ , , - V o l u n t e e r s  & i n t e r n s :  r e g u l a r  u s e ,  p a r t i c u l a r l y  f o r  
' ~ a s s i s t i n g  i n  management t a s k s  and new improvements  
• ~ '  ~ - Law c l e r k :  new p o s i t i o n ,  t o  r e g u l a r l y  a s s i s t  j udges  .~ " 
" i ;i - Citizens Advisory Commission: regular meet~ings/work • • ' 

• i 
'~, "- i -2 4- ~ ' '~" ' ~" 
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+ ~ S " " ~ CAUTIONARY NOTE REGARDING USE OF THE SCHEMATIC +' + ~ 

/ The preceding ~,our schematics for specialized courts ~- of different sizes and 
caseloads -- must be used + with caution. In fact,  the reader should not rely on 
these schematics except as examples or i l lustrat ions of the principles and the 
information contained in the remainder of Chapter 2. The reasons for this are 
severai-fold. 

(1) S t i l l  other ideas and alternatives are presented in the sections that follow 
on this chapter. These suggestions cannot be readily summarized in the four 
schematics, without compromising c lar i ty  of presentation. Thus, the reader wi l l  !- 
want to ~eview all Of the materials in Chapters l and 2. After doing so, these ~ 
schematics become merely a point of reference for designing a new set of options 
based on+the information contained elsewhere in this Report. ~ 

(2) Housing +courts, once created, tend to remain at the same levels of personnel, 
despite workloads and obvious needs to the contrary: that is, inertia may block 
further reform. The schematics should not be allowed to bind the specialized 
court into i n f l ex ib i l i t y ,  

For example, a housing ccurt created without housing specialists may find later 
that i t  needs these personnel, but cannot get the relevant statute or the budget 
readily changed. A similar situation may prevail in regard to the clerk's posi- 
t ion: whether or not that individual should have authority to perform certain 
types of quasi-judicial duties. 

One option, of.course, is to write the legislation broadly, enabling the creation 
of various positions within the court. The actual timin~ as to when these posi- 
tions are to be f i l l ed  could be lef t ,  by law, to the discretion of the chief ad- 
ministrative judge in that jur isdict ion.  This would permit f l e x i b i l i t y  without 
the need to return for legislative amendments. 

The reverse side of the argument is that i f  certain positions or authority are 
' not mandated, but are left discretionary, then the community may later find that 
i i t  cannot convince the decision-maker who is responsible to exercise his or her 

discretion. To counteract this potential problem, some thought could be given to 
mandating at least minimum levels of staffing. For example, the statute might 
state that no less than two, and no more than six, persons shall be employe d as T 
housing specialists. The statutory language then could set forth who would ex- 
erci+e discretion for hiring within that overall range. 

(3) Some courts may believe that they wil l  be able to operate adequately without 
a number of the positions represented in the schematics. For examp]e, the chief 
judges in Chicago's and New York City's housing courts argue that they can do ! 
without housing specialist positions, since they have access to agency personnel 
who have special court-related assignments. (At the same time, within these two + 

communit ies t h i s  perception is +not necessar i l y  a un iversa l  one. Some observers 
' argue that  the agency personnel cannot and do not perform a l l  of the r e s p o n s i b i l -  

i t i e s  that  housing ' spec ia l i s t s  would have in code v i o l a t i o n  cases. Others po in t  
,~ +out that  land lord- tenant  cases need these types +of s p e c i a l i s t s ,  and tha t  cu r ren t  

arrangements are valuable but not completely s a t i s f a c t o r y . )  
i 

" (4) As already implied above, there are personnel "substitutions" that are pos- 
sible, at least on a temporary basis, which are not indicated in the four sche- 
matics. Such alternatives are described in the sections that follow in the re- 
mainder of Chapter 2. 

(5) The schematics do not represent the multitude of t ie- ins with administrative 
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agencies and other community service organizations For example, in Pittsburgh's ' .  
housing court, the .county health department has established a whole team:of per- ~ 
sonnel who handle the prosecution of code v io lators.  They~work closely with the / 

/ ~  • 

housing court. (See chapter 9 • )  AnOther example is Hartford-New Britain, where .,. 
the prosecutor for the code violation cases has an o f f i c e r i g h t  in the housing - 
court bui|ding. (See chapter 3.) ~' • -, 

These types of special arrangements are not shown on the schematics. Nor are the 
other innovations shown, such as novel landlord-tenant services• For example, in 
Chicago and Baltimore there • are special " c l i n i cs " tha t  work in close cooperation 
with the housing courts. (See chapters lO and 8.) Detroit 's court, which is not 
fu l l y  specialized, .has a legal aid office at the court. (See .chapter 12.) ~.And 
in Philadelphia, a nonspecialized court, there is a very active landlord-tenant 
education and legal assistance project that is.independent• of•the court system, 
but which has major impacts on the way many landlord-tenant cases go forward in 
the local courts. (See. chapter. 14.) " 

(6) Alternative forums for nonjudicial dispute resolution also are essential to 
consider as the community deliberates on housing justice reforms. None of these 
approaches is represented in the four brief• schematics. Some of these programs 
are highlighted,however ~ in this •Report. (See chapter ]8,) In this regard, i t  
is recommended that readers should obtain two other publications produced by the 
ABA-HUD program: .. . . . . .  ~ 

URBAN LAW ANNUAL VOLUME 17 (1979)(published-in Conjunction with the 
Law School of Washington ~ University). This important 400-page book con- 
tains more than 20 articles on judicial and nonjudicial dispute resolu- 
tion, prepared especially for use in conjunction with thi~ ABA Report• 

i 

HOUSING JUSTICE OUTSIDE OF; THE COURTS: ALTERNATIVES FOR NONJUDICiAL 
DISPUTE RESOLUTION (R. Scott ed•)(1979)(available in preliminary mono- . I 
graph form from the ABA in Washington D.C. ) .  

' " '. i { ~ • . 

(7) Moreover, a host of functions that each of the personnel should or could per- I 
form cannot be fu l ly  and graphically represented in the schematics. These issues i 
are brought out in the various sections in Chapter 2. For example, one reform is i~!i~i 
repeatedly mentioned~ the development of informational materials -£or l i t igants , ~ 
such as the  brochure a t tached t o t h e  summons.in l a n d l o r d - t e n a n t  cases.  (See the il / 
brochure frcm Hennepin County, per chapters 13 and 19).. Another example is the ~ I . 
approach used in Los Angeles, where-the judge makes.brief presentation to l i t i -  ~!~. 
gants each day, prior to calling .the cases. (See chapter I I . )  .. ~ ° 

(8) Finally, the schematics cannot give 'det'ails on.the interrelationships with ~r- 
other courts in that jurisdiction Th is  also can affect the design and workload \ i  
of a new housing court.,.Boston provides one e'xample, where.jurisdiction in hous- ~ ' .,~ 
ing ma t t e r s  is  concu r ren t  w i th  a number o f  o t h e r  Cour ts .  (see chap te r  5 . )  Or, i n  I ~ 
s m a l l - c l a i m s  mat te rs , . , such  h o u s i n g - r e l a t e d  c la ims  m a y b e  handled by s t i l l  o t h e r  ' " ' " ~\ "- 

• c o u r t s .  (See g e n e r a l l y  chap te r  19.)  The reader  should a lso  o b t a i n  the  ABA-HUD 
p u b l i c a t i o n :  :. ~ 

(I ( p u b -  !. ... ~, HOUSING JUSTICE IN SMALL.CLAIMS COURTS (J. Ruhnka ed.) 979) !~ i~ ' '  ' ' 
l i s h e d  in c o n j u n c t i o n  wit.h the  Na t iona l  Center  f o r  S ta te  C o u r t s ) .  .' 

For a l l  o f  these reasons,  then ,  the  schemat ics  should be used w i t h  c a u t i o n .  To ~i  
assist the reader further, each of the sections in Chapter 2 contains extensive " 
f o o t n o t e s  f o r  c r o s s - r e f e r e h c e  purposes.  These f o o t n o t e s  i n d i c a t e  which o f  the i~ 
study c i t ies (see chapters 3-15), best i l lustrate the points made•in the text. ~. 
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SUMMARY: CHECKLIST FOR ,EVALUATION OF TYPES OF PERSONNEL NEEDS FOR COURT FUNCTIONs 

suPERvISORY FUNCTION ~ 
Chief Administrative Judge 

- Judic ia l  system appeals and 
compla in t  mechanisms 

JUDICIAL FUNCTION-FOR THE COURT 
: - Judge 

:QUASI-JUDICIAL FUNCTIONS 
- Judge ( in low caseload court) 

-.-Options (esp., high caseloads): 
; - Hearing examiner 

- Commissioner 
Clerk as a magistrate 
Assistant clerks ( l imi ted:  

as for u t i l i t y  warrants) 
- Options regarding postponements 

& p re - t r i a l  conferences: 
- Clerk 
- Law clerk 
- Judge (lowcaseload court) 

".2 

C! 

; j  

MEDisGION AND SETTLEMENT FUNCTIONS 
- Hoasing S p e c i a l i s t  Department 
- Clerk  or  ass i s tan t  c l e r ks ,  i f  

not in a mag i s t r a te ' s  r o l e  
- Law c l e r k  

Add i t i ona l  opt ions not using 
cour t  s t a f f :  

- Vo lunteer  mediators,  such 
as from bar assoc ia t ion  

- Refe r ra l s  to & assistance 
from the local  agencies 

- Separate non jud i c ia l  d i s -  
• pute resolut ion programs 

ADMINISTRATIONFUNCTION FOR COURT 
: -  Court admin i s t ra to r  ( f o r  the 

cou r t  or cour ts  genera l l y )  
Clerk  ( repor ts  to the judge) 

- Innovat ion  w i th in  the cour t :  
Staf f  meetings/di.scussion 

~' Volunteers, re ass.i.stance 

FOL"LOW-UP FUNCTIONS WIFH AGENCIES 
- Housing speci.alist - 
- -C le rk ' s  o f f i ce  (as in codes) 
- Agency s ta f f ,  delegated.with 

., court l ia ison coordination 

SECRETARIAL AND CLERICAL FUNCTIONS 
- Sec re ta r i es  assigned to cuur t  
- C l e r i c a l  support from a• "poo l "  

Use of  high technology package 
Use o f  computer t i e - i n s  wi th  

records useful  to the cour t  

-2.7- 

OVERSIGHT AND PROCESS INVOLVEMENT 
- Community Par t ic ipa t ion  thru: 
: • - C i t i z e n s  Adv isory  Com"sn 

- C i t y  housing t a s k . f o r c e s  
• - Ad hoc meetings & gr:oups 

. -  Speeches to Community Organ's 
- Public hearings and testimony 

FUNCTIONS RELATED TO COURTROOMS 
- Stenographic/recording tasks: 

- Use of meche.nical record- 
ing d e v i c e s  in c o u r t  

Regular, assigned s•tenog. 
- Stenographers from a pool 
- Provided by the l i t i g a n t s  

- Cashiers & co l lec t ion  options: 
- Clerk 's  o f f i ce  counter w/ 

one . s ta f f  for  fol low-up 
- Ass i s t an t  c l e r k - C o l l e c t s  

in the courtroom, also 
- Docket books & general assis- 

tance to judge: asst. c lerk 
B a i l i f f  or o f f i c e r  functions: 

- She r i f f ' s  o f f i ce  assigned 
- Uniformed, s ta f f  o f  court 
- Assistant c lerk serves in 

.this capacity 

OTHER FUNCTIONS RELATED TO COURTS 
- Law c lerk ,  assigned to judges 
- Para lega ls  to ass i s t  in many 

o f  f unc t i ons  (as to l e f t )  
- Volunteers and interns to aid 

in managemen't-re]ated tasks 
- Student interns 

• - Commun i ty  v o l u n t e e r s  

ASSISTANCE TO THE PRO SE LITIGANTS 
- Brochure accompanying summons 

Special information at court: 
visual d isplay areas; leaf -  

" l e t s ,  a u d i o - v i s u a l  a ids 
- Pro se counters/desks at court 

- Volun£eers 
- Pro se ass i s tan t  c l e rks  
- Law students & at torneys 

Additional assistance from the 
housing spec ia l i s ts  

PROCESS SERVER AND SERVICE OPTIONS 
- S h e r i f f ' s  o f f i c e  
- B a i l i f f s  -- 
- Code agency personnel 
- Pr ivate/specia l  servers 
- Occasional use of court s ta f f  

~/ dual assignments-authority- 

, . . . .~ 
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THE REMAINDER OF CHAPTER 2 ; " " . "  ' '. • : 

.,' A specialized housing court is part of a "system-wide~'.reform e f f o r t  in regard t o  " 
..... improving the administration of j us t i ce .  As such, communities should.not r e s t r i c t  

the i r  inqui r ies only to the j ud i c i a l  branch and the• personnel and functions of a 
special ized court. Instead, the inqui ry  must proceedas a general one. Questions 
must be asked: To be e f f ec t i ve ,wha t  system changes are desirable in the adminis- 
t ra t i , .e  agencies? In governmental housing programs? In local and.state programs• 
that support the housing e f fo r t  (such as low and moderate income loans for rehab- 

: i l i t a t i o n ) ?  In neighborhood improvement programs? In nonjudicial dispute reso- 
lu t ion  programs? The l i s t  is a long one.. . . .  " 

• ~ .  - 

. ; Proposals in ~this regard are beyond the'scope of th is  part. icular Report. .A sense 
" I of the richness in th is  f iP ld  of inqu i ry  can be gained., nonetheless, from the 

• .. • • . . narrat ives on each of the study c i t i e s  (chapters .3 -15 . )  Some reference also may 
be made to an ea r l i e r  ABA-HUD rePort: HOUSING FOR.ALL UNDER LAW: NEW DIRECTIONS 
I N  HOUSING, •LAND USE AND PLANNING LAW--A Report of the American Bar Association's 

.: ,Special Committee on Housing and .Urban Development Law and i t s  Advisory Commis, 
sion,:.on Housing,...and Urban Growth (1978)(Ball inger Publishing Co.,Cambridge MA). 
F ina l l y ,  Chapter 2 deals with these issues; i t - i s  organized as fol lows: 

Overview of the Sections in Chapter Two I ~ . . . . . 1 - 8 " . 
Judges • and Quas i -Jud ic ia l  O f f i c e r s  . . .' . . . . . . . . .  9 - 24 
The C le rk ' s  O f f i c e :  S t a f f i n g  and Operat ions . . . . .  25 - 45. 

-~--- The Housing S p e c i a l i s t s  and P a r a l l e l  Special Functions ~ 47 - 5 6 .  
Add i t i ona l  S t a f f i n g  Requi rements  57 - 72 

..... Mechanisms (such as a CAC) For Community P a r t i c i p a t i o n  73 - 79 
i : Budgetary and Cos t - lmp l i ca t i ons  . . . . . . .  . . . . . . . .  • .. 81 - 95 
I : Location .and Physical F a c i l i t i e s  fo r  t he  Court 97 - 103 

-i : General. and Remaining Issues . . . . . .  i . . . . . .  . . .  . 105 - 115 
: i 

~, A,CONCLUDING NOTE I 

! i . ~ The implementat ion and the opera t ion  of  a s p e c i a l i z e d  c o u r t - - a  housing cour t  o f  
I ~ . 

i ~ any of severa l  t y p e s - - i s  not an easy m a t t e r , -  Assured ly ,  there  are a number of  
! " p i t f a l l s  that c.an be associated with these systems. They have been outl ined in 

i i .... -, ~. th i s  Executive Summary and are fur ther  described in each chapter of th is  Report-. 
. . . .  i i 

i . •We have attempted to set f o r t h  th roughout  t h i s  Report both the advantages and 
• ] ' the d isadvantages of these new systems Perhaps,~at  t imes,  we appear to have 

~ i  ... ! i " given emphasisto some of the shortcomings of these new court experiments. This 
, i i does not re f l ec t  any.disi l lusionment on our part with these unique and special-  

• i- , . ized courts. On the cont ra ry ,  we are impressed with the i r  promise and extra-  
, i! ~I . , o r d i n a r y  p o t e n t i a l .  ', 

'! :. .... ,. . I t . i s . o u r .  hope tha t ,  by pointing...out ca re fu l l y  and in great deta i l  each of the 

' i / ., .,~ ~ many. aspec t s tha thave  been part of the.experience in. these cour ts ,  many other ' 
. . . .  ~ ,\.:,,. communit ies.w4II benef i t .  They w i l l  have had the opportunity to have learned 

~.~ i, . ,~ ..... . & and. to have undertaken s t i l q  fur ther  departures thr.ough the design, of the i r  new 
-.. /\specialized court systems. . 

,\ . 

in turn, these .communities w i l l  enrich a l l  of us through the i r  ewn, and new, 
• . ,~ . ,  "Recommendations for.  Change and Innova t ion  in  Our C o u r t s " . . ~  

~. .. In "a decade, t h e r e f o r e ,  we would hope to r e t u r n  to t h i s  f i e l d . . . . t o  ask whether,  
.. ,-~ ,. together . , we have.been able to better accomplish, nation-wide, what is so des- 

.... " pera te ly  needed: s ign i f i can t  improvements in the. very systems that are meant to 
• -~ '\ administer .and to t r u l y  de l i ve r ,  jus t ice  in.our communities. " 

.. -2.8 . . . .  : . 
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JUDGES AND QUASI-JUDICIAL OFFICERS 

THE SUCCESS OF A HOUSING COURT IS DEPENDENT, IN LARGE PART, ON THE ABILITIES AND 
LEADERSHIP OF THE JUDGE. THIS INDIVIDUAL, AS WELL AS OTHER JUDICIAL AND QUASI- 
JUDICIAL OFFICERS, SHOULD BE UNIQUELY QUALIFIED TO PERFORM FOUR ROLES, THE FIRST 
TWO OF WHICH ARE ADJUDICATORY AND CONCILIATION-RELATED. 

As previously discussed in this Report, the key element of a housing court ~ is 
i ts  special ized personnel. C lear ly ,  the central  position in this respect is  the 
housing court judge or judges. His or her dut ies,  which are highly in te r re la ted ,  
are of four basic types. (Each is b r i e f l y  reviewed here so that a community that 
is considering a new housing court,may review these workloads and, therefore ,  the 
adequacy of i ts  plans.)  

" ( i )  Adjudicatory. The judge performs a series of adjudicatory functions that 
are s imi lar  to those of most other judges lin the local court system, at least in 

.... ti~eory. The actual application of these functions in the courtroom and in 
chambers, however, can d i f f e r  s i g n i f i c a n t l y  from what is t y p i c a l  in other types 
of cases2; these differences are described la te r  in this chapterl 3 

In general ,  the judge may perform the fol lowing tasks prior to h e a r i n g t h e  l i t i -  
gants'  actual cases and defenses: (a) preside over the calendar c a l l ;  4 (b) pre- 
side over the motions calendar; 5 (c) rule in probable cause and show cause hear- 

3 

4 

- 2 . 9 -  

' 5 

The term "housing court" includes any specialized court that deals with 
housing-related matters. Thus, unless specifically stated otherwise, the 
term is inclusive of comprehensive housing courts, landlord-tenant courts, 
code enforcement courts, and the housing-related small claims calendar of 
the court. 

For example, the code enforcement cases are handled quite differently than 
most other types of misdemeanor actions (such- as traff ic violations) in 
most local courts. Many such differences are a healthy phenonmenon in 
the nation's new housing courts. They represent new responses to the 
unique responsibilities of these courts in dealing with sensitive housing 
issues. At the same time, some practices--even in the housing courts--are 
subject to criticisms from the user-communities who were interviewed for 
this Report These are summarized in Chapter One. 

For a set of independent commentaries on some of the housing courts, see 17 
URBAN L. ANN 1 (1979), which is a major resource volume s p e c i f ~ l l y  
designed to complement this 1980 REPORT. -. i 

.The calendar call consists of "calling" each ~case by the j)arties' names 
.and case number(s), in the courtroom. ~,Generally, the cases are Organized 
as to those l ikely to be defaul~ts.(usua~ly subject..to a second call) and 
those which are to be heard because the parties are ;present. Wha'c is d o n e .  
once the calendar.is Called -- whether cases are assigned to other court- 
rooms (as in. New York C i ty ,  see chapter 6) or whether they are,heard . 
immediately by the same judge---C-as in Baltimore, see cl~apter 8 ) ! - -  is 
discussed in detail in chapters 3-15 of this Report ": 

The motions calendar may be held in a separatecourtroom (as in New York 
City~ see id.) or motions may be heard at any time by the housing court 
judge. Some motions are relativelymechanical, such as postponements or 
uncontested non-evidentiary motions. They even may be handled by a quasi- 
judicial officer..See a later section of this chapter, t i t led "The Clerk's 
Office i.Staffing andOperations", parts #26-34 relating to quasi-j~Jdicial 
functions. S t i l l  other motions may have to be heard by a judge !p.er se, 

i :~ " 'L' ~! i 

depending on cour.t rules.  
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ings; 6 (d) arraign defendants in-misdemeanor or o ther  cr iminal  ma t t e r s ;  / /and, 
(e) review and sign settlement agreements and consent decrees. 8 

As discussed later in this chapter, some of theabove duties may be assigned 
instead to quasi-judicial off icers of the court, rather than by the judRes them- 
selves. I f  this is done, safeguards should be designed into the system. ~ ' 

During the hearings themselves, the judge is responsible for: (f) assuring that 
the defendant has been advised of his or her r ights; 10 (g) making findinqs of 
fact (except in jury t r ia ls ) ;  (h) making findings of law; ( i )  ruling on motions 
during t r i a l ;  and, ( j)  formulating the dispositions in thecases. ~z 

Other important adjudication-related act ivi t ies also must be accomplished by the 
judge: (k) holding pre-tr ial or other in-chambers conferences, when this Is 
called for; Iz (1) assuring that the parties who are unrepresented (pro se l i t i -  
gants) have a real opportunity to articulate their respective side---T1s 3 at the 
hearings; and_(m) assuring that an examination of the p la in t i f f ' s  papers has been 

accomplished, 14 in order to assure that just ice is done and that the rights of 

6 See id.,  parts #27 and 31. 
7 -C-o-urTs--differ markedly in their ut i ] izat ion of arraignments. The task may be 

handled by the judge, with arraignments more or less being the primary 
method (in lieu of fu l l  t r ia ls )  in most cases. See chapter 5 (Boston); 
chapter 9 (Pittsburgh). 

8 This is discussed later in this section. See supra note 5, and the commen- 
tary that follows for the remainder of that s--e-c-t]on (as to the mixture of 
mediation arid adjudication roles). ~. 

i 9 Id.. This reform has a great deal of promise, but also is a potential prob- 
! -  ---- lem area: an issue tha t  is  ra ised  r epea ted l y  in t h i s  Report .  
i I0  These inc lude adv is ing  the defendant of  the r i g h t  to counse l ,  t r i a i - b y  j u r y ,  
! e tc . ,  depending on the nature of the case. See chapter 5 (Boston). 

11 Most cases do not result in separate written opinio--nT; only brief notations 
are made in the case j a c k e t s .  The d i s p o s i t i o n s  themselves range f r o m  

; continuances to declaratory judgments, fines, probation, or the •like-. A 
. i  ./ ' .  h igh number of  cases - -  o the r ,  than summary process ( e v i c t i o n s )  - -  are 

/ .  " con t i nued " ,  pending e f f o r t s  to reso lve  the d i spu te  or to ga in  compl iance. ' 
i / . . - s h o r t  of having a f i n a l  order  from the cou r t .  This is  d iscussed elsewhere 

,,'~ in ~h•is Report. See ~enerally chapter 9 (Pittsburgh); chapter 5 (Boston). 
" . i 2  Usually this is done only in complex cases where parties are represented 

by attorneys; the number is very few. In Boston, ~ legal assistant occa- 
\ s i o n a l l y  p e r f o r m s ' t h i s  f u n c t i o n  See Chapter 5 ~; ' 
\ 13 The judge should b e ; s e n s i t i v e  to ,  and able to he lp  meet, the n e e d s o f  l i t i -  ~ " 

" ~ gants in express ing t h e i r  compla in ts  and defenses.  On the o ther  hand, i t "  
. . . . . .  does not mean tha t  the judge. :should,  f o r  example, read aloud a l i s t  o f  a l l  

. i .~ poss ib le  tenant  defenses. In f a c t ,  i f  the housing cour t  has been innova-  
\ t i v e ,  the l i t i g a n . t s  should a l ready  have been exposed to w r i t t e n  m a t e r i a l s  

' \ .  prior to the hearings. • See a later section of this chapter t i t led  "The 
i,' C l e r k ' s  O f f i ce ;  S t a f f i n g  and Opera t ions" ,  pa r t  #15 r e l a t i n g  to defendant . " 

i n f Q r m a t i o n .  See a l s o ,  Winer ,  Pro Se Aspec ts  o f  the  Hampden Coun ty  
]~ Housin 9 Court~ Helpin 9 Peop.l_e Help Themselves, 17 URBAN L. ANN. 71 (197g-)-j; 
~ Rogers, An Alternative to a Housin 9 Court, 17 URBAN L. ANN. 177 (1979). 

. The l a t t e r  a r t i c l e - i n c l u d e s  sample i n f o rma t i ona l  brochures and summonses; 
updated versions also are included in chapter 19 of this Repor t .  ~ 

14 The judge may do so,or, i f  court rules so permit, another quasi-judicial 
_off icer. See supra note 5. However, this should•not mean that i t  is to 
be accomplls~Fecl-b-y:clerical personnel who only see i f  the/material "seems <~ 
to  look in o rde r " .  U n f o r t u n a t e l y ,  t h i s  task o f ten  is  skipped or ( c o n t . )  i 
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if! defendants are not violated 15 ; / " • , i  

(2) Conciliation. This area of a judge's responsibil it ies is  one of the most 
sensitive. Moreover, i t  means combining .the "neutral" adjudicatory/judging 
function with a type of conciliation or settlement role. (Th i s  is part icularly 
fraught with uncertainties i f  i t  is accomplished by a quasi-judicial off icer 

; whose authority -- to.say nothing of training and expertise -- is more limited 
than that of a judge. 16) Safeguards must be built. . in, i 

In many cases, the court may seek to achieve a resolution to the dispute: a 
settlement or compromise that is agreed upon by bothparties, rather than impos- 

ing ~ ." i " "  .Ti i" !~iSir i~e~ed~t~i l tcb~i i~i i~~al i l  ~ ~ ] h ! ! i i ~ i  : ~ ~ i ~ i ~ ~ i i i l  with 
case ] 
and "continuing" the-case to another time; or, (c) having the judge interpose 
d i rect ly  in a. type of. conci l iat ion-faci l i tator 's  role during the'actual hearing 
i t s e l f . 2 0  • - ; -. 

A fou r th  approach is used in some cour ts :  (d) sending the cases "out i n to  the 
ha l l "  f o r  unsupervised set t lements.  21 As a genera l  ru le ,  t h i s  approach is  
ob jec t ionab le  on several counts. When cases are to be brought to the cour ts  fo r  
a dec i s ion ,  and i f  the cou r t ' s  approach is  to encourage set t lements at tha t  t ime,  
then i t  should be the r e s p o n s i b i l i t y  of  the court  to provide fo r  superv is ion  of 

i .  
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the judge does not examine the agreement. (Source: f ield interviews in 
confidential conversations; some judges als0 admit they do not have the 
time to review the material and wil l  not do so "unless the tenant asks for 
i t "  .) I 

15 Proper service often is a problem that is not' properly reviewed. In Los 
Angeles, for example, a commissioner and a team of law students take 
special precautions in this regard. See chapter 11. 

.16 See supra note 5 . .  ~ " 
17 -F-6-r exa~nple; the landlord may be entitled to a judgment for possession and a . 

wri t  of .execution within a few .days. The judge may t r y t o  fac i l i ta te  
another "arrangement", satisfactory to both .la~}~dlord and tenant, such as..a 

' . longer period and pa~ent of partial rent while the tenant seeks another 
place to l ive. "~ 

18 Volunteer mediators from the county bar ass0ciatiofi are used in the landlord- 
tenant part of the court in Los Angeles.• See chapter 11. All settlements 

.~ (mediation!occur just outside the courtrooms, usually within an hour or 
'~ two of the calendar call. These mediators supervise and fac i l i ta te  the 
! 

., settlements in a noteworthy fashion. The judge then reviews each settle- • 
",, ment agreement, which is  made part  of the "dec is ion"  in tha t  case. 
19 See a la te r  sect ion of t h i s  chapter,  t i t l e d  "The Housing Spec ia l i s t s  and 

-?\ =- - -~ara l le l  Spec ia l  Func t ions  in the C o u r t s " .  Housing s p e c i a l i s t s  are 
'~ c ruc ia l  to the.operat ion of  a p r o p e r l y - s t a f f e d  housing cour t .  

20,. F a c i l i t a t i n g  an agreementbetween-the l i t i g a n t s  is qu i te  d i f f e r e n t  from tak-  
",~ ing too strong a hand and v i r tua l ly  requiring a particular result. The 
" l a t t e r  approach has brought some judges and quasi - jud ic ia l  o f f i cers  
'~',,. significant crit icism, as is evident in various c i t ies.  See generally 

'~ chapters 3-15. 
This "practice" often results from crowded calendars, too l i t t l e  time for 

~each case,: and too few judges. Lack of any housing specialists or any 
mediators (in other-words, the settlement process must go unsupervised) 
contributes to the problem as w e l l .  See generally chapter l (Overview. 
of this Report). 
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the settlement process whenever the parties desir~ this  type .of assistance.  22 

TWO OTHER ROLES SHOULD BE FULFILLED BY THE JUDGE oF A SPECIALIZED HOUSING COURT: 
LIAISON WORK OUTSIDE OF THE COURT AND ADMINISTRATIVE RESPONSIBIITIESNOT ONLY FOR 
MAINTENANCE, BUT IMPROVEMENT, OF COURT OPERATIONS. 

(3) Relationships Outside the Court(s).. The presiding judge --  or alternative- 
ly, the chief administrative judge in that jurisdiction --  has an opportunity 
to act as a very real catalyst for the improvement of justice in housing matters. 
This, of course, must be accomplished within the bounds of judicial codes of 
ethics. 

(a) The judge should encourage the development of an active citizens advisory 
mechanism for the court, 23 whether or not he or she personally is in attendance 
at. those meetings. 24 (b) The judge may speak at meetings of respected community 
• groups, schools, Or other civic-minded organizations where the ~ole Of the hous- 
ing court can be explained. 25 (c) As head of the housing court, the judge should 
ac t ive ly  encourage development of wri t ten materials and_other i,~Far~ational or 
educational  devices so that the community can make better  use of the housing 
court.•26 

F i n a l l y ,  (d) the judge is in the position to bring reform ideas d i r e c t l y  to the 
chief  administrat ive judge of that j u r i s d i c t i o n .  In turn,  that judge wi l l  be 
able to make certain policy and administrat ive decisions, or may even take the 
issues to other branches of government where the ~eforms can be implemented. 

i 

' / " "i: 

22 Pr io r  to the l ! t igan ts  appearance at court ,  or i f  they ref~use assistance, the 
judge of course cannot intervene i n w h a t  the part ies may choose to do. 
Once the case is in the!courtroom, however, the judge should not urge pro r 

se part ies to set t le  where i t  is l i k e l y  that the "settlement" w i l l  be 
b--ased on misinformation, imbalance of power and crisis-ridden (eviction) 
si tuat ions,  and ignorance of legal r ights and r e s p o n s i b i l i t i e s .  In such 
s i tuat ions,  inequit ies are l i ab le  to occur. The jus t ice  system must pro- 
vide proper assistance via adequate staf f ing and volunteers,  to  assure a 
proper, supervised settlement process. See supra notes 18 and 19. 

23 See a la ter  section of  this Report, t i t l ed •  "Th--6e--~itizens Advisory Commis- 
sion (CAC)". / 

24 The judge may wish to have a designee, such as the court administrator,  
chief  c lerk ,  or chief housing spec ia l i s t ,  .attend instead. See general ly 
i d . .  The judge or designee wi l l  want to par t ic ipate  in these del ibera-  

. t ions,  but should not be the chairperson of this advisory body. 
2 5  This was done• in Boston by the f i r s t  housing court judge. Comments by Judge 

Paul Garr i ty ,  national advisor. The clerk and housing specia l ists  also 
are active in these types of speaking engagement s.~ In Pittsburgh, the 

. j u d g e ,  the court -administ ra tor ,  and',the head o f , t h e  "housing c l in ic"  (a 
close approximation to a housing specia l is ts  department) a l l  do so. Com- 
ments by Judge Alan Penkower, national advisor. In Chicago, the housing 
court judge frequently: appears before community groups to speak about 
code enforcement-related matters. Comments by Judge R~chard H. !Jorzak, 
Supervising Judge of the Chicago Housing Court, guest-advisor.  . ~ 

26 See general ly supra note 13. The court should reach out  not only to l i t i -  
- -  gants, but ~ community at. large (as to the ro les  of the housing c o u r t ,  

i ts  respons ib i l i t i es ,  and i ts  "services") .  ~ Most persons are un•fami.liar 
even with those housing courts that have received a f a i r  amount of press 
coverage. Interview with Douglas King, AdministratoE of the City of P i t t s -  

• burgh Housing Court in Pittsburgh (Oct 16, 1978) ' ~ 
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Three examples of broad-based reform best i l lustrate this role. The f i r s t  
~: ~.nvolves stimulating a greater degree of court plus public agency cooperation, 

such as in code enforcement matters and eviction cases. The second example 
pertains to development of nonjudicial dispute resolution mechanisms~ 27, The 
third includes change in-the body of the statutory law i tse l f .  28 

(4) Administrative Responsibilities. One of the primary responsibi l i t ies/of the 
housing court judge is the adminTstrative aspects of that position. This is 
particularl~gtrU~i where the judge has a long term, as opposed to a short-term, 
assignment n fact, i f  judges are rotated relat ively frequently, the ad- 
ministrative guidance oF the housing court probably should be in the hands of 
another judge. 30) Some of the administrative functions are as follows. 

(a) The ~udge must determine what types of administrative duties are to be dele- 
gated to the.chief clerk (or the court administrator, ~f the positions are not 
one and the same), 31 and should exercise regular review authority. I 

(b) The judge should delineate carefully all of the.~asic work procedures of the 
housing specialists department 32 as well as of other court personnel. 33 

, 

| ! . 

\ 

27 See chapter 18 (nonjudicial approaches). 
28 This includes addressing major defects not only in the courts, but in the 

substantive law. In Maryland, for example, the chief~i:judge of the dis- 
t r i c t  courts of that state has repeatedly expressed to the state legisla- 
ture his concern about major biases under current statutes. Comments by 
Hon. Robert Sweeney, Chief Judge of the Maryland Distr ict  Courts, guest- 
advisor. See chapter 8 (Baltimore). 

29 A "long-term" position involves no less than a one year assignment with 
the probability that the judge concerned wi l l  accept an extension of that 
assignment. Six months to a year is relat ively short; i t  reduces the 
probability that the judge wil l  be able to exercise much effective or 
lasting administrative impact .on the overall performance of the housing 
court system. 

30 I f  the jurisdict ion is small, the chief administrative judge should be in- 
terested in and able to handle th is task .  In larger systems, such as New 
York City, much of this task may have to be delegated to senior judges in 
each borough and the clerk of the housing court (who, in effect, is the 
court administrator). In turn, they report to the Chief Administrative 
Judge of the Civil Courts of the City of New York. See chapter 6. In 
Boston and Hampden County, another several-tiered appr~h is used. See 
chapters 5 and 4. 

For the administrative responsibil it ies of the clerk, see a later section of 
this chapter, t i t led "The Clerk's Office~ S t a f f i n g ~  OperationS", parts 
#1-25 relating to administrativeduties. 

See supra note 19; see generally Croteau, Housin 9 Specialists in the Trial 
Court of the Commonwealth Housing Court Department-Hampden County Divi- 
sion, ~7 URBAN L. ANN. 85 (1979). Moreover, in one of the housing courts, 
som-----e interviewees sharply expressed a need for careful examination of how 
the housing specialists were performing or otherwise acting in their medi- 

\ 

• ation roles: in another court, as to the work of the clerk. Criticisms 
1 are evident in the c i ty  studies. See general]y chapters 3-15. 

33~ The clerk's office should undergo some scrutiny in terms of records and 
data management. Most courts have shortcomings in this area, which the 
judge should evaluate and work to correct. Unfortunately, courts typi- 
cally also are under-staffed and over-burdened. As a result, optimal ar- 
rangements are not pursued and there are opportunity costs in terms of 
sound court management practices. 

-2.i3- 
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/ .  (c) The judge should i n s t i t u t e  regu lar  monitor ing and rev iew procedures. These 
.should consis t  not. merely of the judge holding, h i m s e l f o r  he rse l f  "ava i lab le"  to 

the cour t  s ta f f .  Add i t iona l ly , .  there •should be regu la r  s t a f f  d iscussions based 
• on per iod ic  reviews of wr i t ten  documents in the f i l e s ,  as a qua l i t y  control  

check. This would perta in to the .adequacy of work as. ev idenced, . for  example, i n  
the cour t  records and ent r ies  in the f i l es ,  by housing s p e c i a l i s t s ,  ass is tant  
c le rks ,  and others . .  Par t i cu la r  a t ten t ion  ought to be.paid to. tbe-work of quasi- 
j u d i c i a l  personnel.3. 4 '  . < .. " 

The above types of reviews are important fo r  several r e a s o n s .  F i r s t ,  the judge 
thereby should be able to spot any short- term problems and then take actions to 

r e d u c e - t h e  chances for  t he i r  reoccurrence.. While t h i s  is the ro le  of anysuper -  
v isor  in a "gove rnmen ta ! ' o f f i ce  or department, judges.o f ten  are adverse to t h i s  
t y p e o f  administ rat ive ro le ,  Second,- these reviews maysuggest  longer-range 
reforms r e l a t i n g . t o  court  operat ions and to the body of tne case and s ta tu to ry  
law.35 Third,. the judgemay. recogn ize a r e a s t h a i r e q u i r e  improvements outside 
of the j u d i c i a l  b r a n c h .  These might invo lve , -as  a l ready mentioned, o t h e r g o v -  
ernmental..agencies such as in code enforcement cases36 om ev i c t i on .ass i s tance  
progr~ams.37 . . .  

(d) In addi t ion to  reviews of. the f i l e s ,  the judgeshou ld  hold regu lar  meetings 
w i th  the court  s t a f f .  38. This can provide a useful forum for  exchange of i n f o r -  

34 This includes the work of the c le rk -mag is t ra te ,  commissioner, and any assis-  
tan t  c lerks or paralegals who perform some type of quas i - j ud i c ia l  func- 
t i o n .  This is discussed elsewhere in  t h i s  and l a te r  sect ions,  supra note 

35 See Rogers, supra note 13; in terv iew with Sweeney, supra note 28; in terv iew 
----with Judge Art-hur L .  Spada, Housing Session - Super--T07-Court, Hartford-New 

B r i t i a n  Judic ia l  D i s t r i c t ,  in Hartford (Ju ly  17, 1979); chapter 3 (Hart-  
fo rd ) .  

36 Comments by. Judge Alan S. Penkower, nationaT advisor,  in re la t i on  to the 
on-going examination of court  and code enforcement agencies' ro les and 
cooperat ion. A l s o ,  in New York Ci ty ,  the comptrol ler  urged a greater ro le  
fo r  the housing court in the code enforcement a c t i v i t i e s .  See chapter 6 

" (New York ~ C.ity). On the other hand, t w o . o f  the Chief A ~ n i s t r a t i v e  
• Judge(s) of. the C iv i l  Courts have pointed out that  these ca l l s  for  reform 

should not confuse the cour t ' s  ro le  wi th t heagenc ies '  r e s p o n s i b i l i t y  for  
" ~ '  the p rosecu t i on  o f c o d e  v i o l a t o r s .  They deemed i t  i n a p p r o p r i a t e  to 
. . ,  '"impose on the court the ro le  of prosecutor ~of housing code v io la t i ons .  

i! . Such a ro le  may be proper fo r  an admin is t ra t i ve  agency, but i t  is fore ign 
~ to a cour~t " L e t t e r  from Judge Francis X,, Smith (December 14, 1979), ! • . 

nat ional  advisor. Nonetheless, other reforms"have been pursued in great 
'., de ta i l  by the housing cour t ,  inc luding the assignment of housing court  
\ nspec t ion  squads f rom the agenc ies,  see a r t i c l e ,  in chapter  19, and 
, addi t ional  attorneys for  the Corporat ion Counsel~s o f f i ce .  Comments by 

. Smith, i d ,  ~ 
' 3 7  An Ev ic t iOTPrevent i0n center in Bal t imore 's  Re,~t Court has been a success- 

. . ~  fu l  example of court and .agency Coopera t ion . .See  chapter 8; a r t i c l e  in 
" .". .  chapter 19; interv iew with Judge. Robert Be l l , - (Then- judge of the) Rent 

. . . .  - C o u r t  & Hous-ing Court of. Balt imore, in Balt imore (Apr i l  28, 1979). 
38 Court s ta f f  meetings, on occasion, may be expanded to include code enforce- 

. ment personnel or representat ives from other governmental agencies, depen- 
" .  d ing  on .the-topics. to be covered. •Thus, broad .approaches for  ev ic t ion 

-~, ' prevention and ass is tance could be a topic  to. be covered, .for example. 
~'; .~- ".- Moreover, these same .issues are appropr iate for  meetings of the c i t i zens  

-..- •.,~advisory commission. See supra note 23. 
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~J~ mation, for raising questions as to the lonqer-range issues39 pertinent to 
~"~ the court, and for staff seminars and training. ~0 (This function is not at all :~:i. /I 
~ identical to the occasional one-on-one meetings, regarding individual cases or / I  
.... : •specific litigants before the court: for example as betweenthe judge and ' 
• -, the assigned housing specialist.) Unfortunately, this l.eadership role on the /. 

~J ' ' • I ~ part of the judge is accomplished infrequently;in most of .the jurisdictio ns~ // i 
~ studied for this Report. ~ / 

~;~ (e) Based on the reponsibilities and reform-oriented work of the court the 
~:=~ judge can and should have a gen~al "institutional therapy" effect. (This is 

appropriate, too, in light--of judicial canons of ethics relative to a judge's 
~ responsibility to help improve the administr.ation of systems of justice.) Not . 
~ only must the court address its own primary-mission in terms of deliveringeven- 
~ handed justice, • but it  can be a real catalyst fcr  reform, and innovation of ad- 
~ .  ministrative mechanisms and agencies that participate i n . . .  "housing. justice".. 

. . , - : 

~ . . . .  -.This should be accomplished by the judge assuring" f irst•  .that the agencies' 
~ : .  " and their follow-through activities •meetthe court's standards41;second, ...... ' " ~c, cases O i  ~ - .  that "satellite programs ''42 to assist "in the .delivery of justice are considered: 

and perhaps implemented; third, that aggressive outreach and liaisons are main- ! 
tained with local agencies• community groups, and the citizens' advisory commis- 
sion43; and fourth that the court system adequately implements internal changes 

~i and reforms (below). .: :: 

~.~ (f) A number of internal reforms already have been mentioned: f irst•  reviews of 
~ fi les and correction of inappropriate staff practices; second, improvement of 
~:i data keeping and manage,nent analysis functions44: and third, discussion with and ~ ' 
~..~ training for the court staff and court-related personnel. Other ideas also should 
~-! be pursued by the Judge. These include: fourth, the development and revision of i 

~~ 39 Instead of dealing with' the specifics Of any one case• these discussions i 
~~ can revolve around topics such as: "we are having problems providing 
'i~ ass is tance to pro s e c o m p l a i n a n t s ' " ,  w i th  d iscuss !on  ensuing on short and 
~. long- term s t ra tTg ieT .  These internal  meetings also may lead to d iscus -  
:. s ions with the chief administrative judge, the CAC, and agency personnel. 

40 When the Hartford-New Britain housing court was initiated, the judge arranged 
-' t r a i n i n g  s~ssions over a period of severaJ months, in ear ly  1979. Inter-: 
-"-., view with Judge Arthur L Spada, supra note 35. In NewYork City, almost- 
" monthly seminars are held for the- 16 housing court judges. Se__ee chapter  6. 

,: .... In a few c i t i es  that were studied, there was jud ic ia l  and even s t a f f  
~~--. resistance to any such approach; however, most court system staffs decried 
.. ~ the fact that the courts fai led to convene such meetings regularly.- .. 
' 41 i : • ~ Ind i v i dua l  d i s c u s s i o n s  about cases :per se also can be used to accomplish 

. ... .a'"therapeutic effect". For examp~ i f  code cases are not being properly .\ 
~ .: prepaKed the judge may.exp la in  i nchambers  why i t  is t ha t  such cases are ",~ 

,. beingdismissed for t echn i ca l  reasons.  E x p l a n a t i o n s  are important so that .... ~ 
. . . . . . ,  ' t h e  dec is ions  of  the judge do not appear to  be arb i t ra ry ,  and so t h a t t h e  

agency personnel can undertake c o r r e c t i v e  procedures.  Comments by Judge -. 
Alan S. Penkower, na t i ona l  adv iso r .  . .  " ' 

42 See chapter  18 ( a l t e r n a t i v e  d i spu te  r e s o l u t i o n  mechanisms). They i nc lude ,  -'. :~ 
' for example, volunteer mediators, eviction prevention centers,ineighbor- . " 

hood just ice centers, and landlord-tenant clinics . . . .  
..-~. 43 At the same time, discretion must be exercised as to the appropriateness of 

-. c e r t a i n  types of  pub l i c  pronouncements by the judge or other court s t a f f .  - 
44 Management and p o l i c y  ana lys i s  has a c r u c i a l  impact on cour t  a f f e c t i v e n e s s ;  

t h i s  -is discussed in l a t e r  s e c t i o n s o f  t h i s  chapter ,  t i t l e d  "The Clerk~s 
Of f i ce : .  Staff ing and Operat ions"  a n d " B u d g e t a r y  and Cost Imp l i ca t i ons " . .  

:, .!) . 
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benchbooks for the judges; f i f t h ,  similar,,background books for the Qther court  
s t a f f  ( p a r t i c u l a r l y  where turnover rates are high);  45 s i x t h ,  the preparat ion of 

• ru les of procedures, annotated with readable and simply understood expl.;anations 
for pro se litigants46; and seventh, the promotion of a creative atmosphere in / 
which persons feel free to suggest how the court can continue to improve i ts  
"services" 47 

(g) In large j u r i s d i c t i o n s  using several judges in a housing cour t , /one of the 
judges should have the admin is t rat ive respons ib l i t y  for  that c o u r t .  48 This 
includes the matters prev iously  mentioned plus such others as assignments of  
s t a f f ,  budget supervision, and major personnel matters.  ( In nonspecialized court  
systems, judges often delegate these dut ies to another s t a f f  person, in terven ing 
only when necessary. Pattern and pract ice tend to f ind the c lerk of  the court  
act ing as the administ rator ,  under the general supervision of the ch ie f  admini- 
s t r a t i v e  judge. 49) ,~.~ ~,., 

The judge of the housing court should be interested in taking an active role in 
administrative affairs, particularly as the housing court may have been in i t iated 
in the f i r s t  place superfluous to cure previously-existing problems. However,the 
intensity of this administrative responsibil i ty wil l  be signif icantly lessened i f  
judges are rapidly rotated in and out of their assignments. (Several courts 
studied exemplify this. 50) In such a situation, the chief administrative judge 

I of the local courts is the one to whom these responsibilit ies must f a l l .  The 
problem i s t h a t  he or she has many other court operations to supervise, and may 
even be resistant to changes that increase this burden or which are perceived as 
radical by other judges in the system. 51 ~ ~ 

[ 

I 

\ 

y . -  

! 

45 These guidelines and explanations should be updated regularly via a loose- 
leaf format. The materials can serve to guide new personnel as to the 
operations of the housing court. They also can serve to reduce the prob- 
ab i l i ty  that l i t igants wil l  be given inconsistent advice by the court's 
staff or inconsistent decisions from frequently-rotated judges. 

46 F~st court rules make heavy use of-legal terminology. There is l i t t l e  or 
no reason why there should not be step-by-step clar,f ications for those 
who want to use the court but are not reoresented by an attorney. (Small 
claims courts generally have done a better job in  this respect than most 
other types of local courts.) Surprisingly, v i r tua l ly  no such material 
was distributed by the various courts studied for this RepOrt. The best 

Cmaterial was available from the Hennepin County courts. See supra note 13. 
47 These methods are highlighted throughout this Report. Of-~rtlc-TE-o-Tar impor- 

tance are ~ublic hearin{s and CAC meetings. See chapter 6 (New York City 
re public hearings); a later section of this chapter, t i t led  "Mechanisms 
(such as a CAC) For Community Participation". 

48 This authority, ' of course, is subject f i r s t  to that of the chief administra- 
t ive judge in that jur isdict ien and then, to such other authorities as Set 
forth in the state judiciary articles of~~state law. 

49 The judge should have authority over any personnel specially selected for 
work in the housing court (assuming that the judge is ~ not on short-term 
rotation, in which case this devolvesto the chief administrative j:Jdge). 
Contra chapter 4 (Hampden County) and chapter 5 (Boston), in that both the 
clerk and the judge(s) are independentlyappointed for l i fe .  

50 See generally chapter 15 (San Francisco); chapter 12 (Detroit). In the lat-  
ter, the judges have one-month assignments. Their courtroom stenographers 
also double as their secretaries, and "travel" to the rotating assignments 
with that particular judge. The clerk's office for all of the local courts 
(nonspecialized~ ~is independently managed. " 

51 More than a dozen court systems around the country contacted the (cont . )  
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The three largest housing courts exemplify two:tyPes of approaches in terms of 
how the administrat iveresponsibi l i t ies of these courts Can be allocated. In 

" Boston and in Chicago, the senior judge of the housinqcourt d irect ly  exercises 
most Of the administrative powers for that court,5%.-inclmding assignment of 
cases to the other judges. Cont inui ty  prevails in •that both of .these judges have 
served for several years. ::" 

In New York City, the administrative power is vested in the chief administrative 
judge for the c iv i l  courts, with day~o-day administration in a central clerk- 
administrator for the housing courts. - Moreover, in each of the four boroughs, 
the senior-most judge among the 2-5 in that"borough has some administrative 
responsibilities., althQugh assignment of cases is handl•ed primarily through the 
calendar c a l l  by a civi l  court judg e (not one of the-,.housing court• judges). 

In the smaller housing courts studies for this Report, administrative responsibi- 
l i t i e s  usgally are:assumedby the presiding judge of the housing court. This has 
been beneficial"where there has been a re la t ive ly  long-term• assignment of the : 
judge and other 'staff. This has been true, for exmnple, in Pittsburghand H~p-  
den County (and during the in i t ia l  year in Hartford-New Bri t ian) .  54 These 
courts also have specialized clerks and housing special ists,  55 which has meant 
that a "team" - -  a specialized unit - -  has been developed and maintainea within 
the local court systems. 

Where there has.been no longevity.of the judge in the-specialized cou~ts, some 
problems have arisen. 56 (This pattern becomes quite exacerbated57 in the non-. 
specialized court systems, for reasons described above.) .. 

At the very lea~t, c i t ies interested in huusing justice ShouXd take s t e p s  t o  i 

assure that administrative attention ano interest  is brought to bear on housing- 
related cases within local. ~ court systems. Through whatever alter.natives are 
chosen, continuity and targeted responsibil i ty must be assured i f  any lasting • 
improvements are to be made• 

/ 
! 

i 

tenant and Code enforcement concerns• Moreover, that he or she in fact 
avoided strong administrative and leadership roles~ instead seeking to act 
"collegially" with the other judges. These attitudes frequently are not 
conducive to reform or administrative innovation. 

52 See chapter i0 (Chicago); chapter 5 '(Boston). " i ! 
53. In this case, .the chief administrative judge has taken special interest 

.in the housing courts. The duties of the clerk of the housing court in 
New York City are akin ,to those of a court administrator. See a later 

- section in this Report , ' t i t led  "The Clerk's Office: S t a f f i n g ~ d  Opera- 
tions". Sixteen judQps :sit in four of the fiveboroughs: each location 
has clerks' offices. See chapter 6 (New York City).  >I 

54  S e e  c h a p t e r s  9 ,  4 ,  and  3 .  . ~, ' ' 
55 In Pittsburgh, the t i t l es  are "court'administrator" and staff  of!the, "Hous- 

ing Clinic". See chapter 9 ~ " : ~  - ~ 
56 See chapter 7(B-uffal.o); chapter 8 (Baltimore). : More recently, this has 

occurred in a specialized court that reverted to short-term assignmentsof 
the judges. See chapter 11~(Los Angeles).. ' 

57 An exception has been Hennepin County. See chapter 13. There, the judges 
-repeatedlyhave .~orked together on, and taken some interest in, housing- 

" related reforms. (NonetheleSs,• some groups are advocating further chan- 
ges. See chapter 16.) i ' !,~ ~ 

, : . ! 

ABA-HUD Program dur'ing 1978-1980 for assistance, in addition • to the 13 ~ : 
city studies included in this Report (chapters 3-15)• A repeated refrain ~ i i 
was that. the chief administrative judge gave short shrif t  to landlord- : i!- 
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CAREFUL CONSIDERATION SHOULD BE GIVEN TO THE SELECTION AND THE TENURE OF JUDGES 
FOR HOUSING HATTERS. THE OBJECTIVES SHOULD BE TO PROMOTE EXPERTISE, CONSISTENCY, / 
AND EFFECTIVE SUPERVISION OF THE COURT'S OVERALL RESPONSIBILITIES IN HOUSING- 
RELATED CASES AND DISPUTE RESOLUTION. -- 

(1) Characteristics. From the preceding discussion of the four basic:types of 
responsibil it ies of the judge in specia!.ized court operations,58 it-is:, apparent 
that the person selected should possess a strong set of personal and professional 
characteristics. In fact, the operation and success of a housing ~:court are 
integrally dependent on the quality of the judge(s) selected. 59 

/ 
Ideally, the judge should be knowledgableand"exper:ienced in housing matters.60 
He or she should be conversant not only with housing law, but with the variety 
of public and private programs that affect the provision and the maintenance of 
housing and housing opportunities. 

Th•~s. f am i l i a r i t y  should extend beyond housing per se. Indeed, th is  Re- 
port constantly makes reference to "housing". Housing---is used as a short- 
hand word; i t  perhaps runs the risk of being a misnomer that conceivably 
could.mislead the reader. A judge of a "housing court", and particularly 
i f  that court handles code enforcement, may have jur isdict ion over many 
types of structures (not merely residential housing). For example, the 
court may well adjudicate code violation cases involving commercial and 
industrial structures, hotels and nursing homes, and many other types of 
structures in that community. 

i _ 

Theretore, when the term "housing" is used in the materials and chapters 
that follow, the reader generally should consider these broader aspects 
as being impl ici t ly included in the term '~housing".61 

In new housing courts, i t  may be appropriate to find or recruit "candidates" for 
a judgeship who possess the knowledge and expertise characteristics noted above. 
This was done in Boston and Pittsburgh, for example.62 I t  may not be possible 
to follow such a course in jurisdictions where judges are elected, or where they 
frequently are rotated into the housing court assignment. . 

..In any event, the judge chosen should indicate a keen interest in housing issues 
and a willingness to perform the specialized court responsibili ~ t1,~. At the same 
time, i t  has been argued that housing expertise ca~ be newly developed i f  the 
judge is a quick student and wishes to develop i t  through dedicated study. 63 

(2) Expertise/Benchbook. There is l i t t l e  doubt that a well-conceived benchbook, 
appended by additional background materials, can be of real assistance to judges. 
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The four r e s p o n s i b i l i t i e s - - a d j u d i c a t o r y ,  c o n c i l i a t i o n - r e l a t e d ,  l i a i s o n  work, 
and admin i s t ra t i ve - -a re  described on pages 2.9 2.17 of t h i s  chapter.  

I t  is apparent i n s e v e r a l  cour t  systems that  i f  the q u a l i t y  of the judges in 
: , any way de te r io ra tes ,  the housing court  operat ions w i l l  be l i k e l y  to come 

under s i g n i f i c a n t  c r i t i c i s m .  In several communities s tud ied,  there have 
been e f f o r t s  to replace these judges or to have them rota ted out.  

60 Note that  these c h a r a c t e r i s t i c s  are a c t u a l l y  l eg i s l a ted  into the enabl ing 
l e g i s l a t i o n  with regard to housing s p e c i a l i s t s ,  per the next sect ion of 
t h i s  chapter.  

61 In fac t ,  some courts are designated "housing cour ts "  when in r e a l i t y ,  they are 
" s t r u c t u r a l "  courts wi th j u r i s d i c t i o n  over, a l l  types of b u i l t  s t ruc tu res .  

62 See chapter 5 (Bostoh); chapter 9 (P i t t sburgh) •  
63 This may be more true in l and lo rd - tenan t  law in some s ta tes  than in  (con t . )  
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A benchbook for  use by judges serves a wide . v a r i e t y o f  important purposes. , In 
the context  mentioned above, i t .  provides background tha t  more or less br ings a 
judge up to speed with regard to the law and to the operations of the Special ized 
cour t .  For example, i t  col lects  in one place: ( a ) ; i m p o r t a n t  pr ior  writ ten de- 
cisions of the court; (b) model or a l te rnat ive  guidelines for how the judge can 
handle cases i:n the Courtroom, such as suggestions for  appropriate lines, of ques- 
t ioning of defendants and p l a i n t i f f s ;  (c) guidance on technical matters, such as 
proof of service; (d) discussion, of procedures, such as contents of a speech to 
l i t i g a n t s  at the calendar ca l i ;64  (e) proposed .'answers to typical  questions 
posed by l i t igants ;  65 ( f )  suggestions as to judgments that may be rendered by 
the judge; (g) case follow-up work; 66 and, (h) copies of and references to 
appl icable I aws.67 . 

Other sect ions of  the benchbook and appended mate r ia l s  might center on adminis- 
t r a t i v e  matters. This might involve, for  example,, u s e o f  the housing specia l is ts  
in d i f f e r e n t  types .of cases or for p r e - l i t i g a t i o n  counsell ing a c t i v i t y . .  In this 
regard, there are many sections that the clerk Of the court could prepare, for 
review by.the judge prior to insert ion into the benchbook. 68 

This level of deta i l  in the benchbook is intended to help accomplish four major 
objective•s: (a) to develop some minimum level Of expert ise of any newly-desig- 
nated judge; (b) to provoke continued use of desirable practices and avoidance 
of poor procedures, based on .prior experience of other judges; (c) to assure a 
cer ta in  degree of consistency over time, regardless of the judge s i t t ing  in the 
housing court; and, (d) s imi la r ly ,  to stimulate e f fec t ive  supervision and oper- 
ation of the housing court general ly~ 

(3) Tenure of Judge. A benchbook is an aid to cons is tency,  but cannot completely 
s u b s t i t u t e  fo r  having judges, serve an adequate tenure on the soec ia l ized cour t .  

A number of. c i t i e s  do ro ta te  t h e i r  judges on a weekly, b i -month ly ,  or monthly 
bas is .  For reasons already expla ined,  there are ce r ta in  d i s b e n e f i t s  to such an 
approach or,  at leas t ,  a number of add i t i ona l  bene f i t s  to be der ived i f  tenure 
i s  of  s u f f i c i e n t  durat ion.6g The quest ion,  then, is  what is an adequate tenure? 

64 

65 

66 

67 

68 
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some other areas of the law. Code enforcement is an example of a compl i -  
cated area requ i r ing  f a m i l i a r i t y  wi th many codes, t h e i r  technica l  app l i -  
ca t ions ,  and a v a i l a b i l i t y  of fo l low- th rough procedures wi th defendants. 

In Los Angeles, the judge of the l and lo rd - tenan t  cour t  gives a presentat ion 
of  sor ts at the opening of  cour t .  See chapter I I .  

A l i t i g a n t  may want to know what he or she should do to c o l l e c t  money judg- 
ments. Judges may.decide that  ce r ta in  answers are appropr iate to o f f e r ,  
and these would be ou t l i ned  in the bqnchbook. (The benchbook might also 
inc lude proposals to the judge tha t ,  fo r  example, cour t  s t a f f  develop an 
in format ional  sheet fo r  d i s t r i b u t i o n  by the b a i l i f f  or ass is tan t  c~erk.)  

The benchbook could ou t l i ne  how, depend ingon the defendant, var ious judg- 
ments Can be u t i l i z e d .  For example, i t  would suggest how to use housing 
s p e c i a l i s t s  or probat ion o f f i c e r s  for  defendants in code enforcement. 

Not a l l  laws could be so included. However, one of the purposes of a good 
benchbeok .is to capsul ize p r i nc i pa l  aspects of the law, to ind ica te  i t s  
a p p l i c a b i l i t y  in var ious s i t u a t i o n s ,  and to give the necessary c i t a t i o n s  
in the event the user "has fu r the r  quest ions or wants to  re fe r  to actual  
cop~es of the laws, ordinances, ru les  and regu la t i ons ,  or cases on po in t .  

,See a la te r  sect ion of t h i s  chapter,  t i t l e d  "The C le rk ' s  Of f i ce :  S ta f f i ng  
.." and. Operat ions".  In New York C i t y ,  valuable seminars for  judges also 

are held. See chapter 6. 
Overal l  admini~Trat ior o f  the court  can be one such area tha t  is a f fected.  
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A v a r i e t y  of tenures were found in housing courts that Were studied for  th is  Re- 
port.  Rapid rotat ion was the rule in some;70 in o thers ,  the same judge had 
served for  several years o 71 ;. 

I t  is to be emphasized72 that a specialized court should be oriented toward the 
achievement of exper t i s e ,  of cons i s t ency ,  and of  cont inu i ty .  It is improbable 
that  much of this can be brought to the court in a period of less than one year• 
A community that is seeking to establ ish a housing court w i l l  want to consider 
having a judge ass igned or .appointed to that pos i t ion  for at l eas t  s ix  months, i f  
not a fu l l  year.  Other persons73 recommend eighteen months to two Years as an 
appropriate duration of tenure for the judge concerned. 

The reasons why shorter periods may not be advisable,  are impl ic i t  in the preced- 
ing discussion. The general rule  may vary, of c o u r s e .  For example, one commun- 
i t y  experimented with six month terms; by pract ice ,  the judges usual ly had volun- 
teered for second terms in the court.  74 Problems did ar ise ,  however, when l a t e r ~  
judges chose to avoid serving more than six months •in the landlord-tenant  court .  

This raises questions about whether or not tenure miglit differ depending on the 
type of specialized court that is involved. (a) Many judges and others feel that 
judicial "burn out" can result i f  the judge is continuously exposed only_to evic- 
tion cases. Some judges even believe more than one month is too Iong./b St i l l  
others are concerned that this is not a desirable assignment in terms of "career 
patterns". (b) On the other hand, a code enforcement court may present a differ-~ 
ent perspective. A judge may find several_years to be an appropriate tenure, 76 
that a shorter period is not advantageous,/7 and that any burn out will occur 
at a slower rate. .  (c) In a comprehensive housing court, the situation often is. 
different s t i ] l .  Changes in pace and variety of cases may mean that no less than 
one year term, and even many years of service, is qu;ite acceptable to judgesL 

(4) Permanency vs. Phasing-in. At the other extreme is the question of permanent: 
or no-fixed tenure assignments, regardless of the type of specialized court in- 
volved. In the courts studied for this Report, most interviewees expressed deep 
concern about "permanency". These doubts were of several types. (a) The f i rs t  . 
was that this could freeze in a bad situation, were it  to develop. .(b) Due to 
the historical independence of the judicial branch, many felt  there would be no 
real administrative recourse,78 short of instituting formal proceedings for re- i ~" 

7 0  See chapter 13 ( D e t r o i t ) ;  chapter 14 (Hennepin County). " ~ ;~: 
71 -S-e-e~ chapter 4 (Hampden County)~ chapter 5 (Boston); chapter 6 (New York);  ' 

chapter 9 (gi t tsburgh)  ~ ~ "' 

72 These points were developed and analyzed in Chapter •One of th is  Report. •, 
73 Members of and advisors to the ABA's Special Conlmi~ttee on"Housing and Urban , i;:! 

! . Development Law concluded that a year,  and no less than a six month per i -  , : 
od, is a minimum tenu~:e advisable in most s i tuat ions;  and, that permanent " ::. 
assignments general ly  are not adv.isable. See text  at page 2.20,  i n f ra .  

74 See chapter I I  (Los Angeles). [.;i : L 
75 In a number of cities• wi thouthousing courts,  judges expressed t h e i r  des i re  

t o  avoid any housing-related assignments. Many conceded that the pros- 
.~ pect of even one month in the i r  current courts,• • was a burden that  had • t o  
• be shared •(and, t lJerefore, rotated)  among the current judges• 

76 The expert ise levels of the judges must be developed and retained• • Most of 
" of the code courts had longer-term judges• See chapter 9 (P i t tsbugh) ;  

• chapter I 0  (Chicago). : . ~ , 
~< 77 See general ly  chapter 7 (Buf fa lo ) .  .... . . 

78 Some observers believed re l iance Could not be placed on chief  administral.tive 
-~ judges to deal with th is :  the i r  au thor i ty  or the i r  desire to• use ( c o n t . )  
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moval.of the judge from office. (d) In many courts where, by practice, t h e s { e -  
. . . .  cial ized judge's tenure exceeded more thana  few years, even some of the judges 

themselves Speculated tha t , .a t  some point • they should move into other ass.ign- 
:i, ents within their court systems. 79 ~ , ./ . /  

The reasoning for this last point .is that advantages may accure to the special- " 

:ized court• i f  i t  i s  infused periodically with a new perspective, a change .in 
judicial  energies, and a different set administrative ski l ls  that are brought to 

• b e a r  in and .for that court.80 This typ e of  change, i f  i t  is re la t ive ly / in f re -  
~ quent, would tend to outweigh the occasional loss of consistency and continuity. I .  

This is part icular ly  true i f  a number of measures are taken to mitigate the dis- i 
" advantages that can otherwise en~ue. / ~, 

/ ; For example• the court Could phase in a new judge • by lett ing him or  her handle 
! some housing cases in the weeks preceding the ful l .  ch~angeover. 81 This procedure 

would permit the opportunity for discussion between the two or more judges dur- 
i ing..the overlapping assignments. 82 Moreover, an opportunity would be provided '~ 
! for. the-new judge to read and to gradually apply the benchbook, without a sudden I 
i plunge into the ful l  responsibility for the housing court ,  i . ' " I 

In larger-,housing courts, which are l ikely  to have a senior judge, this blending 
in of new judges would be signif icantly easier to accomplish. I t  would •almost 
certainly reduce the loss, i f  any, of continuity in overall court operations • i 
(Some of the cases, of course• would change hands as between the .judges.83) ,[ 

S t i l l  other approaches or •materials could contribute to maintaining consistency • L~ 
and continuity during this period. The judge could carefully examine: (a) the i~ 
benchbook, mentioned earl ier: (b) anytraining and procedura.l materials that had 
been developed for. other court staff; 84 (c) any annotated copies of the rules i I 

o f  the court.85 , ~ {~ 

i t  was limited, and their track records were lackluster at best. ! 
79 Some judges suggest that maximum tenures be set, such as five years. This al- 

so would avoid any ideas as to "causes" lurking behind the-reassignments. 
,' i~ 80 ~This is a management philosophy that pervades much of the public and private i 

" s e c t o r s . ,  I t  suggests- - that  top "managers" are agents of  change, and t h a t  .- i. 
/" the organization's objectives may benefit from periodic transfusions of ~ 

~ / . .  new talent and leadership. "~-~ . ' i ! 

81 ~ .Toe new judge might  arrange to have h is  c r  her c u r r e n t  type of  Case load  de-  ~ ~, 
\ " , creased while picking up new cases in the housing court " .  ~ ~ , ~ 

• . \82 - I t  is curious fact that i t  is rare for judges, to "learn" by sitt ing in as 
! observers .in Other judges' courtrooms; nor would most ever th inkof  mak- i 

( 
• -~ ing such a•isugges.t ion. For a host of  t r a d i t i o n a l  and e t i q u e t t e  reasons,  • ! 

\ this is studiduslyavoided despite i t s  potential value as.a valuable ed- \ . , " , • , • , .  ' 

• ~ , -ucational tool~. Instead, judges apparently are .expec%ed. to be experts due ~~,. 

~ to  . t h e i r  own r e a d i n g ,  a l i m i t e d  amount of  c o n v e r s a t i o n ,  i nna te  s k i l l s  and 
abi l i t ies  general.experience as practicing attorneys, and experience as .~ "~-  . ~\ . 

" ~., . judges in s t i l l  o t h e r  types  of  cases a~d cour t rooms.  ~, 
83- i  Spec ia l  'arrangements inight be able to be made• assuming no . j u r i s i d i c t i o n a l  I 

~ o b s t a c l e s  in more compl icated  cases For example the  judge might  r e t a i n  ,~•~. 
. . . .  some of  the cases where c o n t i n u i t y  was i m p o r t a n t ;  and, he or she might  a l -  

'~-. so r e q u i r e  some c o n t i n u i n g  access to  s e r v i c e s  by the  h o u s i n g . s p e c i a l i s t s .  
84 This is mentioned in a later section of this chapter, t i t led "The Clerk,s 

Office: Staffing and Operations". Unfortunately, most courts have:not de- 
~ veloped t h i s  type of  m a t e r i a l  even though i t  is b a d l y  needed in  many of  
~ the cit ies that were studied. . / : g :~ 85 I t  is conceivable that a housing court mi ht develop an annotated set (cont.) 
. . . .  ~ i ~ '. " . . . . .  ;i . .  ' 
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Finally, the chief housing specialist, the clerk of the court, and other court 
staff should be able to assist in the completion of a successful transition by 
the new judge. 86 This is particularly the case in light of the relationships 
of the court to the adminsit.rative agencies in many typesof cases-C 87 

udges m'ay be selected through a ..(5) Selection Process. As already mentioned, 
var ie ty  of  methods: (a) election to the bench without specif ic assignments; 88 
(b) appointment to t.he bench, again without specific assignments: (c) appcint- 
ment with specific assignment to the specialized court; 89 and, (d) election spe- 
c i f ical ly  to the specialized court (probably not an advisable approach).90 

An appointme,t may occur as a result of nominations and subsequent ac.tion by.di$- 
ferent officials, from the mayor or governor, to the chief judge or even a c i t i -  
zens advisory commission Or judicial selection panel; it may or may not involve 
the.legislative body. The assignments may be made more or less exclusively to 
the specialized court, 91 or this may be an optional matter of internal adminis- 
tration of the judiciary bythe chief administrative judge. 92 

One of the questions frequently debated is whether or not a citizens advisory 
commission ought to play a formalized role in the selection process. 93 Experi- 
ence differs as among the cities studied, but appropriately, such panels' recom- 
mendations are only advisory. However, the more rapid the rotation of judges, 
the less likely it is that the public wi]l have-much input into these matters. 

(6) Discipline Each state or jurisdiction has various methods of disciplining, 
removing, or transferring judges. (a) In large part, the chief administrative 
judge usually has wide discretion to accomplish the desired effect, utilizing the 
power of trans{er or reassignment. Unfortunately,  .in a number of c i t i e s  studied~ 
this discretion had not been exercised well or . .as:ear ly  as apparently needed, u4 

(b) The result  • in a few. ci t ies95 has been that serious problems festered unti l  
complaints eventually were voiced by bat' associations and lawyers' groups, court 
watch projects, ci t izens advisory commissions, legal aid,. and others. Not infre-  
q u e n t l y , t h i s  was accomplished only af ter  some damage al legedly was done: to the 
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- of rules for. use by Staff, i  based on common questions raised in the past. 
' 86  The rel iance of the specialized court on i ts specialized personnel, from the 

. . . .  c le rk 's  o f f i c e a n d  housing •specialists to other types of positions, is 
' discussed in the sections that follow in Chapter Two of this Report. 

' !  87 Code cases andthe "maintenance of the housing stock, is one. such objective, 
\ examined in a la ter  section on "General and Remaining Issues", on pages 
'~ 2.103 - 2. . I I I  of  this chapter. See general ly chapter 3 (Hartford-New 

:, ~ Br i ta in ) ;  chapter 4.(Hampden County); chapter 5 (Boston); •chapter 6. (New 
.i . ,York  City)'.':- ',." 
~ 88.,Examples areLos Angeies and Hennepin County. • See ch@pter l l ;  chapter 13. 
.'~ 89 .See Chapter  :5 (New York C i t y ) .  The hearing exa}nine~s, now judges, are ap- 

~.'i. ~ p o i n t e d  t 9 the housing•court positions. 
".~90 This 'was proposed in early drafts of state leg is la t ion  pertaining to Cleve- 

• ' \. land's and Buffalo,s housing courts. See generally chapter 16; chapter 7 

" 9! See chapter 5 (Bos,ton). 
92 Seechap te r  3( 'Hartford-New B r i t a i n )  . ' • 

93\,. See a . later section of this chapter, titled "Mechanisms (such as. a CAC) for 
"' .... Community Participation" See generally chapter 3, id__; chapter 9 ( P i t t s ,  

• ,.. burgh): chapter 5 (Boston). 
".. " 94 see supra note 51. 
"L, 1 95 - C - i ~ a t ~  to specific.citie~ is  not appropriate here. However. these types 

' , . .  "•concerns were indicated, bY interviewees in Chapters 3-15  o f  this .ReportV 
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l i t igants appearing before the court, to the public perception o~ the operations 
of the court system, and to the efficiency and morale of court or agency staff.  

Other approaches may result in "discipline" or oversight within courts. (C) Most 
state laws establish of f ic ia l  boards to hear complaints. (d) In a few rare in- 
stances, the prosecutor's office may bring charges. (e) The ballot box or the 
non-reappointment process may take i ts  to l l  as well 

All of this speaks, however, not to existing formal measures for discipline, but 
to .the need for effective court administration and for open channels of communi- 
cation between courts and the public as well as administrative agencies. The ve- 
hicles are: in the f i r s t  instance, professional court staff;  secondly, sound 
administrators, such as chief administrative judges; and third, practices that 
encourage dialogue with .representatives of the user, community~(when the problems 
are ones that are ' e x t e r n a l " r a t h e r  than s t r i c t l y - i n t e r n a l ) . 9 - 6  

Where internal  disputes in author i ty ,  management r e s p o n s i b i l i t y ,  or personnel is -  
sues occasional ly  occur, thE. overal l  system should provide for t imely  reviews. In 
most S i tua t ions ,  the judge (as supervisor) would make a decis ion.  Where problems 
continue to ex i s t ,  a clear adminis t rat ive procedure should br ing the matter to a 
ch ie f  admin is t ra t ive judge for an ear ly  solut ion to the d i f f i c u l t y . 9 7  

SPECIALIZED COURTS SHOULD PRODUCE CONSISTENCY, CONTINUITY, AND EXPERTISE. THUS, 
JUDGES WILL NEED TO EXAMINE THE ADEQUACY OF ASSISTANCE FROM OTHER COURT STAFF AND 
COURT-RELATED PERSONNEL, INCLUDING QUASI-JUDICIAL OFFICERS AND SPECIALISTS. 

As indicated wi th in Chapter One of th is  Report, some major themes underlying the 
use of special ized courts are consistency, con t i nu i t y ,  and .expert ise.  This is in 
order ~o do jus t i ce  and to appear to do j us t i ce  in "housing"-related cases.98 

i t  need not be re i tera ted at any length here that inexpert judging, fragmented 
handl ing, and inadequate s ta f f ing  can lead to d i f f i c u l t i e s  with t r i a l  procedures, 
due process, and the appl icat ion of case and s ta tu to ry  law. I t  can compound prob- 
lems in terms of case fol low-up, assistance to l i t i g a n t s ,  and meeting the basic 
r e s p o n s i b i l i t i e s  of the court. This can in te r fe re  with the ob ject ives of special-  
ized cour ts :  to improve on the e f f i c i ency ,  ef fect iveness,  and equ i ty  of  ex i s t i ng  
legal mechanisms in the area of/housing j u s t i c e .  ,. 

The special ized court judge sh"ouId be able to lend innOvat i ve  and e f f ec t i ve  su- 
perintendence to the court i~sel.f. A "regular"  judge can do much to ovecome in- 
consistencies in the courtreom, can appropr iate!y deal: with cases and the l i t i -  
gants, and can improve on court adminis t rat ion and caseload problems. He or she 
can be a c a t a l y s t  --  an "a,~ent of change" " w i th in  the h igh ly  in te r - re la ted  
court and admin is t rat ive or social agency systems. - ~. 

.~ . . .  , ' : ~  ' , \. !~ • . .. 

All  o f . ' t h i s  requi res c rea t i v ! t y ,  s e n s i t i v i t y , . a n d  other s k i l l s ; 9 9  but, i~! also 
.requires Su f f i c ien t  assistance and resources to do the job. A judge who is over- 

i ,  

9 6 See the analysis in a later  section of t h i s  chapter,  t i t l e d  •"Mechanisms isuch 
as a CAC) for  Community Pa r t i c i pa t i on " .  

97 The point  is that internal  disputes in a few courts a l legedly have disrupted 
normal operations, due to f a i l u re  of procedures and clear accountab i l i t y .  

98 Appearing to do j us t i ce  includes, for example, avoiding unevenness in judging 
and •leaving the ma,iority of l i t i g a n t s  s a t i s f i e d ,  whether they win or Iose, 
that  they have had a f a i r  and reasonable oppor tun i ty  to:be heard. 

Some are  non-lawyer judges. See chapter 9 ( t e x t  re Allegheny County JPs) 
'~ . .  • 
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Whelmed by the caseload I00 or by routine tasks101 simply wiii not havea-chance- 
to accomplish many of these tasks. (The types o~ personnel I02 needed in/the 
specialized courts• is the subject of much of the remaining sections of. ChaPter 
Two.) Indications as to the many roles the judQe can and ought to play, have;been 
described previously. The.se opportunities are further highlighted in the follow- 
ing pages, regarding the supportive responsibilities of the clerk's offiCe.f03 

The "schematics" offered at the beginning of this chapterl04 indicate thee ' many 
ways in which st i l l  other judges can be assigned to, or assist, the ful1=timel05 
judges in housing matters. In lieu of this approach, various "quasi-judicial" 
officers can be assigned to the courts, to handle many of the more routine mat- 
ters that are an inefficient use of the judge's time.: The•innovative ut i l izat ien 
of such personsl06 is set forth in the various study city chapters in .this Re- 
port. I07 The primary examples are in Hampden County, Boston, and Hennepin Coun- 

-ty. I08 The typeof work that is performed by these officers, such as screening 
default and noncontested matters from the remainder of the  landlord-tenant calen- 
dar, can be a real boon to the court. This is summarized in the next section on 
the role of the clerk's office.l.09 . L s 

Finally, many important question~ are raised in Chapter One and several are men- 
tioned in the last section of this chapter,, involving the conduct, procedures, 
and decisions in many courtrooms. It0 These are issues that must be faced in. 
the near future. Nearly all deserve more in-depth study and development of solu- 
tions for implementation in many more jurisdictions. . :. 

It  is true that some courts have undertaken major steps toward improvement._ Nev- 
ertheless, many persons who participated in this national study were dismayed at 
the inferior and even dismal job that was being done in all too many of the court 
systems that were studied or otherwise contacted. I t  would be naive ~o suggest 
anything less, than that the road to reform-in the courts obviously is going to 
be a very long and arduous one. : 

i The shame and the burdens are self-evident, explicable but undeniable. 

Second-rate ,justice cannot be the rule of the day. ' + ' ! 

100 This is a common problem: the complaint is stated regularly in many courts. 
See generally chapter 6 (New York City); chapter 8 (Baltimore)• ~ 

10i For example, with scant clerical,  paralegal, or other•assistance, the judge 
\ . -  . is unable to prepare adequate opinions and is subject.to constant inter- 

ruptions in chambers. This has many spill-over effects , Such as an ina- 
v bili-ty to work with staff or ini t iate improvements in court operations. 
-102 See sections.on types of staff in the clerk's office (pp. 2.25 - 2 . 4 5 ) ;  the. 

housingspecialists and parallel special functions (pp. 2.47 - 2.56): ad- 
- ditional staff: I I  types (pp. 2.57 - 2.72); and,.CACs (-pp. 2.73 - 2.79). 

I03 . . . .  See the next section of this chapter, t i t led "The Clerk's Office: Staffing 
and Functions". .. ;, 

I04 See an ear l ie r  section of Chapter One, t i t l e d  "Overview" (pp.  2.1 - 2.8) 
105 I t  might be argued that i f  the judge wished, so as to avoid "going sta le" ,  

he or she could be assigned a day a week ~o non-housing cases or t r i a l s .  
106~ Their t i t l e s  ;include: magistrate, commissioner, hearing examiner, hearing 

o f f i ce r ,  c lerk,magistrate,  and so forth.  
107 See 9eneral ly [selected portions of certa in]  chapters 3 - 15. 
108 see chapter 4; chapter 5; chapter 13. Another example is in BaltimOre, see 

- - c h a p t e r  8, in some code cases. ~i, 
I09 See subsection on qua~i- judicial  roles of clerks (pp, 2.33 - 2'.39). 

J 
110 -S-6-e section on "Generaland Remaining Issues" (pp. 105-115). f, :, 
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THE CLERK'S OFFICE FULFILLS A NUMBER OF.,I%RADITIONAL FUNCTIONS FOR THE COURTS AND 
THE PUBLIC. SOME JURISDICTIONS HAVE DEMONSTRATED EXCEPTIONAL CREATIVITY IN 
EXPANDING THEROLE OF THIS OFFICE TO MORE APPROPRIATELY HANDLE HOUSING-RELATED 
DISPUTES IN SPECIALIZED COURTS. 

. . . .  - ° .  . 

THE CLERK'S OFFICE: STAFFING AND OPERATIONS 
~ ! 

In designing a new housing court, whether for code enforcement Cases or for 
landlord-tenant matters, scrutiny should be given to the functions that the 
clerk's office should be expected to perfor m . To some extent, past practice in 
the local courts wil l  offer guidance in understanding the traditional roles of 
clerk's offices. However, i t  is crucial to acknowledge that major departures 
from past practice may be necessary. In fact, one of the keys~,to the success of 
a new-housing court is the creative use of the clerk's office. I t  wil l  be 
necessaryto redesign these functions based on the experience of other c i t ies 
around the country. I 

i 
I 

! . 

J 

i 

Most of  the changes proposed can be accomplished through a combination of methods. 
Each has. to be explored thoroughly to see which approaches are the most workable 
l oca l l y .  The a l t e r n a t i v e s  are set fo r th  below, from the most complex to the 
simplest methods. 

(a) Leg is la t ion  creat ing the housing court may include special prov is ions for the 
c lerk of the housing ccurt ,  as in Boston and Hampden County.Z (a) One reason 
i t  may be necessary to do th is  is i f  the.housing court i t s e l f  requires new leg is -  
l a t i on ,  including, al l  the posi t ions and powers associated with i t .  (b) A second 
reason may be that s~ecial powers are to be given the c lerk,  and th i s  requires 
l e g i s l a t i v e  approval. 3 (c) A th i rd  reason is thatl cer ta in procedures may be 
desired regarding the select ion of the person to be the ch ie f  c l e r k o f  that new- 
o f f i ce .  4 

(b) The supreme court of the state, or another high judicial office, may have 
the discretion to promulgate special rules and procedures pertaining to the new 
housing clerk's-office.5 

(c) The chief clerk of that jur isdict ion's courts, n consultation with the 
chief administrative judge, may be able to specially create the new clerk's 
off ice. For example, the clerk of the housing court may technically be an 

i I Each  of the th i r teen chapters (3-15) includes a descr ip t ion of the personnel 
i- in the jurisdictions studied, including the clerk's. In addition, each 

chap te r  also includes d i scuss ion  of the c l e r k ' s  func t ions  in the d e s c r i p -  
t i v e  and analy t ica l  narrat ives (which fo l low the personnel sect ion) .  

~ 2", See chapter• 4 (Hampden County)" chaDter 5 (Boston). Th~se two chapters in-  
i cidentally, have the most thorough treatments of the clerks' offices be- 
i cause the operations are the most sophisticated of all the housing courts 
, in the country. 
: 3 For example, the changing of the clerk3' roles • to include that of "magis- 

trate(s)" required l eg i s la t l ve  approval. See i d . .  
~ 4 In Boston and in Hampden County, the clerks are appointed for l i f e  by the 

governor of the state,  with the advice and consent of the Council. See 
i d . .  (Selection methods are discussed in a la ter  section of th is  chap- 
te----r. 

5 Such ru les,  for example, are required regarding cer ta in of the new magister- 
!% 

.~. ial  du t i e s  of  the C le rk -Mag i s t r a t e ( s )  in Massachuset ts .  The ru l e s  must 
be approved by the Supreme Judic ia l  Court. See i d . .  

. . . . .  ' "  ~' 7 - - - - -  - ] ~ ' ~  . . . . . .  ~ . . . .  7 . . . . . . . . . . . . . . . . . . . . . . . . .  ' .  ' " . . . . . .  ; '  "~ ' " " .  . . . . . . . . . . . . . . . .  - ' - ." - - " .  
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"ass i s tan t"  c lerk.  6 This ass i s tan t  clerk then may be"assigned special , ly to 
the housing cour t (pe rhaps  physical ly  d i s tan t  from the "normal" c lerks '  o f f i c e s  
in that  j u r i sd i c t i on ) . 7  

] 

-- (d) The judge of the housing court may formally delegate or assign certain 
duties to the clerk. These responsibil it ies may be "unusual" for the typical 
c l e r k " s  o f f i c e ,  but are wi th in  the d i s c r e t i o n  of the judge .8  This is the  
approach taken in P i t tsburgh.9  

(e) Similarly, the clerk may assume responsibil it ies with the tacit  approval of 
the judge(s) of that court, on his or her own.. This is especially true i f  the 
office is relat ively "independent" within the court system.t0 These approaches 
should be explored by communities that are considering changes in their local 
courts, -whether or not they create a whole new housing, court. Discussions 
ought to be held with the clerk (and judges).concerned to e l i c i t  his or her11 
support and cooperation in impler,,enting certain reforms.12 

The f i r s t  eight "functions"' ( l isted below) of the clerk's office are administra- 
t i v e  in nature. They are handled by a complement of personnel, ranging from the 
clerk and the assistant clerks, to quasi-professional staff and clerk-typists. 
The number of persons, and their individual ski l ls ,  wi l l  depend on the Workload, 
the budget, and the avai labi l i ty  of other court personnel (such as bai l i f fs !3)  

t o  assume some of the tasks. 

( I )  Record-Keeping. The c le rk  is respons ib le  for  main ta in ing the o f f i c i a l  
records,  papers, and f i l e s  oE the cour t .  Nearly a l l  cour ts  accomplish t h i s  in 
terms of  "hard copy", which should be r e a d i l y  ava i lab le  to the housing cour t  or 

-i~; I 0 

11 

12 
13 

In Ph i lade lph ia ,  there are "Ass is tan t  Chief Cr ie rs"  who have special  du t i es  
r e l a t i n g  to housing l i t i g a t i o n  ; each has s t a f f  who are "cour t  o f f i -cers"  
( the term of "c le rk "  is not used). See chapter 14 (Ph i l ade lph ia ) .  

In Har t fo rd ' s  and New B r i t a i n ' s  s ing le  housing cour t ,  there are two " a s s i s -  
t an t  c le rk (s )  for  housing mat ters" .  See chapter 3. Both have t h e i r  
own o f f i ces ,  and both are p h y s i c a l l y ~ p a r a t e  from the ch ie f  c l e r k ' s  
o f f i c e s  in that  j u d i c i a l  d i s t r i c t .  

The ch ie f  c lerk  of the housing courts for  New York C i t y  has a number of  such 
du t i es .  See the d iscuss ion in a l a t e r  sect ion of  t h i s  chapter,  t i t l e d  
"Addi t ionaT--Staf f lng , part  #I r e l a t i n g  to "Court A d m i n i s t r a t o r " .  A lso,  
see the special  work of the ass is tan t  c le rk  in Hart ford (par t  #2 id .  
re-el-ating to "Law Clerks" ) .  ' " 

The pos i t i on  of  housing court  admin is t ra to r  ( e f f e c t i v e l y ,  the c le rk  as 
we l l )  was created by the housing cour t  magis t rate in 1969• See chapter 9 
(P i t t sbu rgh ) .  ~ - -  

See Winer, Pro Se Aspects of  the Hampden County Housing Court: Helping Peo- 
ple Held Themselves, 17 URBAN L. ANN. 71 (1979). :This a r t i c l e ,  as wel l  
as the a iscussion in chapter 4 (Hampden County)~! exp la ins  the c rea t i ve  
func t i on ing  of a c l e r k ' s  o f f i c e  in a housing cour t .  

On the other hand, ce r ta in  disagreements can ar ise between the c lerk,  and the 
judge, as in Boston. See Chapter 5. The c le rk  also was rebuffed in her 
attempts to secure fund-i-~g for  new t r a i n i n g  and d ispute reso lu t i on  ap- 
proches, l 'nterview wi th  R. Susan D i l l a r d ,  C lerk-Magis t ra te  of  the Boston 
D i v i s i on  of the HoUsing Court Department of the T r ia l  Court of Massachu- 
se t t s ,  in Boston (January, 1979)• 

Such reforms are discussed in d e t a i l ,  supra note i0 .  
B a i l i f f s  are covered as part  #6 in another sect ion of  t h i s  chapter ,  t i t l e d  

"Addit iona: l  S ta f f i ng  Requirements". Often, t h e i r  courtroom dut ies  are 
s i m i l a r  to those of ass is tan t  c le rks  in other c i t i e s '  cour ts .  ; 

; , !  .!r 

-2.26- 

i "  i i! 
il; 





! 

i 

J 

. .  . -  . 

• , . . . .  

in convenient storage. (Few courts have yet modernized these processes to take 
advantage of computers, microfilm, or other methods.) • . . . .  

: . .  , • / 

:(2) Indexing. The clerk generally is responsible for maintaining an~adequate /! 
/indexing System to "track cases Typically left undone, however, is any automa- " • . / "  

t ic cross-indexing of parties in the various cases that have come before the. 
court, or any cross-indexing by "address" of the property that is the subject of 
the dispute. A sophisticated indexing system should a11ow, for example, a 
building to be "pulled up" on the computer to see how many times that building 
has been before the court, for what reasons and in what cases• The computeriza- 

~'~!~ tion of code violations on a building is a f i rst  step in ~his direction, which is 
~_~.i being done in one. of the nation's housing courts: New York City. Indices could 
~ help the court in many ways, and would be even more useful to the code enforce- 
~ merit agencies concerned with administering local and state codes. 14. (Some 
c%~ landlord organizations also have suggested maintaining similar f i les on tenant- 
~ defenda.~ts involved in nonpayment of rent proceedings. ThE'Jr idea is that the 

court should have a "record" c,n each defendant15 as to whet~ier they are proven 
~..p~ rent-skips" 16) 

~ (3) Case Scheduling Generally, the clerk schedules most of the cases for ~ 
the court's calendar or docket, according to ~the provisions of the law and the 

~ rules of practice before that court. (In some jurisdictions such as Chicago, 17 
~ another clerk's office may receive the filed papers and forward them to the 
~ appropriate clerk of the specialized housing court. Most cases are scheduled as 
~:;~; a matter of course without consultation with the judge. Other cases may be 

rescheduled upon the request of the litigants or because of lack of service. 
a~;~: St i l l  others will be continued by the judge after the f i rst  hearing(s),, andthe 
~ Clerk's office must stay abreast of these scheduling needs as well (what dates ,~ 

~!i~ the judge has decided to hear these cases). From all of these details, the 
~,~, docket must be carefully managed or it will become "overwhelmed" 18 .1 

"*~} (4 )  Docket Books. Most courts  have "docket books" which are used in the 
L:~ ~:~~ , courtroom each day, and in which are entered the names of the cases, the i r  ~. 
~ ~ numbers, and a brief description of the disposition in each case (The judge 
~iJ , writes the decision in the case jackets in most instances-19 not in the docket 

c~ . ~ 14,' This is an approach that deserves greater exploration by code enforcement 
. ~  ~,- agencies, in conjunction with the courts. I t  is a prime area for coopera- 

~ ':C4 

~.::3 

' i  

\ 

t ion and ~nnovation between the two branches of government. 
Such a proposal suggests real const i tut ional  and legal obstacles that ~culd 

have to be explored f u l l y .  On the Other hand, c r o s s - i n d e x i n g  could 
be useful t o  the work of the housing specia l is ts ;  although such f i l e s  
or  information obviously could not be shared with the public.  

!~ / ,; 

* ,15 
1 

i 

~16 Private sector approaches in some cities already include a type of credit 
~ - * check and rent-loss insurance program for landlords who subscribe to this 

• pr ivate  service. 
17 Code enforcement cases are forwarded to the Housing Court. See chapter 10 

(Chicago). 
18~ Summary proceedings present a special probleml in that they must be sche- 

duled for hearlngs within a certain period of time. In New York City and 
Baltimore, the housing courts are pressed too hard in th is  respect, as 
are the evict ion courtrooms in Chicago. See chapter 6 (New York C i t y ) ;  
chapter 8 (Balt imore); chapter i0  ( C h i c a g o ) - / - -  

ig  The case jackets or fiiles are the o f f i c i a l  papers re la t ing  to the case. In 
some instances, a questionable practice is followed: the judge simply 
s.igns and lets the assistant clerk in the courtroom f i l l  in: the "deta i ls"  
of the disposit ion and the f indings of the court .  

; -2.27- 

r . .  

, .  , . . . , ,  

. '  . " . 

}, 

,L 

, t  

./ . 

L~ 





/ 

I 

z 

/ 

/ 

! ! =  

? 

! 

./ 

! 

- ,  . , , 

books. 20) Usually,  an assistant clerk is present and maintains the docket book 
that day,-as is done in Pittsburgh; o r ,  this  may be done by the court 's  b a i l i f f ,  
as in the New York City housing courts.21 

(5) S t a t i s t i c s .  The clerk should maintain s ta t i s t i cs  that ,  at least in the 
f i r s t  instance, can be derived from the docket books. Other sources of data are 
the cases f i l ed  (complaints, etc. ) . ,  individual  case f i l e s ,  data from the housing 
spec ia l is ts ,  and so forth.  These s t a t i s t i c s  can be used for a var ie ty  of impor- 
tant purposes, including general court management and budgeting processes (des- 
cribed in greater deta i l  la ter  in this chapter) . .  Unfortunately,  the s t a t i s t i c s  
t h a t a r e  maintained in most housing courts are crude or incomplete. This is due 
to workload pressures and other causes. Consequently, the data are not suscep- 
t i b l e  of much in terpreta t ion ,  and jud ic ia l  management opportunit ies suffer  as a . 
resu l t .22  

(6) Personnel Management. The c lerk 's  o f f ice  general ly  serves as the "personnel 
o f f ice"  for the court,  completing payro l ls ,  time records, evaluat ions,  and so 

. f o r t h  (such records may be .forwarded to st i - l l  other central of f ices for clear= 
ances). The Clerk acts as a personnel administrator in this regard, consult ing 
with the judge ~f the need arises,  .but t ry ing  to screen him or her from these 
administrat ive tasks. While the. clerk may not• be the actual supervisor of many 
of the court 's personnel (such .as uniformed o f f i c e r s ) ,  general ly  there is an 
informal deference to the author i ty  of the # lerk .  

. o .  

(7) S u p p o r t S t a f f .  Secretar ial  s ta f f  u s u a l l y a r e  hired and supervised through 
the c lerk 's  o f f i ce .  ( In some courts, a secretary is assigned d i r e c t l y  to the 
judge, as is the case in Hennepin County and i n  Detroi t ;  or,  the judge has no 
secretary a.t. a l l  and must make use of a "pool."  arrangement.23) A l t e r n a t i v e l y ,  
the court administrator24 may do this j o b .  

(8) Services and Mater ia ls .  Mater ials and supplies are ordered by the c le rk 's  
o f f i c e ,  from equipment to postage. Other services may include arranging meet- 
i ngs ,  transpoEtation, and "views" ordered by the. court .  

The next nine functions are pr imar i ly  courtroom duties,  often performed in 
combination with s t i l l  other court personnel.25 

(9)  Courtroom ~ttendance. In most ju r i sd ic t ions ,  one o f  the c le rk 's  o f f i ce  
s t a f f ,  or the Clerk per se, w i l l  be in court with the judge.26 (For  example,  
and as already mentioned, the docket books may be f i l l e d  in for each case by that  
clerk..)  

~ 26 
. L .  • 

20 The docket books are e i ther  bound volumes (as in New York City)  or looseleaf  
sheets la ter  placed in the c lerk 's  notebooks (as in Pi t tsburgh's housing 
court). 

21 See chapter 9 (Fittsburgh); chapter 6 (New York City). 
22 •-i~-Ts problem is discussed later in this chapter. 
23 See id. ,  part #3 relating to "Secretaries" 
24 See a ] a t e r  section of this chapter, titled '!Additional Staffing Require- 

ments", part #I relating to "Court Administrator". 
25 Bailiffs and special court officers may fu l f i l l  many tasks that assistant 

clerks would handle in other cities. See id., part #6, relating to "Bai- 
l i f fs" .  

In Hennepin County, an assistant clerk also sits with the hearing officers 
and serves many of the same general functions, such as handing f i l ,  
jackets to the hearing officers and making entries on the records. See 
chapter 13. 
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~-- (I0) Fi le Reviews. In Baltimore, the "rent escrow Clerk" checks each Summons to 
assure that there has been proper servi.ce27 (in addition to such other duties 
as set forth below). Generally, assistant clerks 'perform such f i l e  reviews as 

ii! the judge deems desirable most of these are or should be accomplished prior to 
the l i t igants  coming before the judge. In the, event that the f i l e  indicates 
prima facie that such papers are defective, this should be caught at the ear l iest  

i~ possible stage so as not to inconvenience the l i t i gan t s  on the day of the hear- 
ing. (Finding defective service is one example that  can save l i t igan ts  time and 

! money.)  

~ ( I i )  Calling Cases. Typically, the assistant clerk "cal ls ''28 the cases, an- 
nouncing the l i t igants  by name and the case by number. This is done, for exam- 
ple, in Baltimore, Chicago, Detroit, and other courts. (Too, n,ost courts post a 
copy of the calendar outside the courtroom, so that the l i t i gan ts  w i l l  have some 
idea in what order the cases w i l l  be called.) 

(12) File Handling. In most courts, an assistant clerk brings the case f i l es  
into court that morning, 29 having double-checked the papers in the case jackets 
pr ior to the beginning of court. He or she then hands each of the case f i l e  to 

' the judge as the case is called, in turn taking back the jacket just completed. 
, (This is done by the c le rk - t ips ta f f  in Pittsburgh, for example.) At the same 

time that  assistant clerk may make any necessary administrative entries on the 
jackets. : 

(13) File Follow-Up. Either in the courtroom or later that day, the Clerk's 
off ice wi l l  extract certain information regarding the cases heard that day. 
Fines wi l l  be recorded; notations wi l l  be made as to papers that must be served, 
such as arrest warrants: and other follow-ups by other court staff30 w i l l  be 
scheduled. The clerk's off ice processes the f inal  court orders or judgments, as 
is done in Chicago and Detroit and many other courts. 31 (In some situations, 
the  o rde r  w i l l  be prepared immed ia te l y ,  the  judge w i l l : s i g n  i t ,  and i t  i s  g i ven  
to the  p l a i n t i f f  who has reques ted  immediate s i g n i n g  o f  the  o r d e r  or  j udgment . )  

° (14) A d m i n i s t e r i n g  Oaths. I n  some c o u r t s ,  the a s s i s t a n t  c l e r k  o r  another  c o u r t  
of f icer  wi l l  swear in. witnesses for the full-hea~ings or t r i a l s .  32 In Boston. 

' other "r ights" may be explained to the defendant by the assistant clerk. 3~ 

27 As explained elsewhere in this Report, this should only be.an i n i t i a l  check = 
as to service. I t  s t i l l  is the responsibi l i ty  of the judge to make a 

i formal  d e t e r m i n a t i o n  t h a t  s e r v i c e  was p rope r .  This should  not  be com- 
I pletely d~legated to the clerk's off ice, since such a check can only 
; include wltether---or not the papers per se "seem" to indicate that every- 
i t h i n g  is  in o r d e r .  ' L 
'~ 28 An apt position t i t le :used .in Pbi~adeIphia is "assistant chief  Crier". See 

chapter 14. ,.-~-. 
-" 29 ~In_New York City, the bailiS, f handles most of these duties. See chapter. 6. ; 
~. 30 As described in a previousrsec'tion of this"chapter, t i t l ed  "The Housing~Spe- 
i i " 'c ia l is ts  and,Parallel Special Functions in the Courts", coordination is 
i : required with these court off icers ~when the cases have been referred>to 

them. - 
31 See chapter 10 (Chic~ .) ;  chapter 12 {Detroit).  i!' .~ 

i " 32 Of ten ,  however,  the  cases never  reach t h i s  s tage .  In f a c t ,  m o s t ! " h e a r i n g s "  
i are done without swearing in the.. parties at all:. The practice seems tO 
} b e  r e l a t i v e l y  r a r e  excep t  in f u l l  t r i a l s  f o r  major code v i o l a t i o n s  o r  

j u r y  t r i a l s  in some c i v i l  cases.  .~ • 
33 Such rights include t r i a l  by jury and r i gh t  to counsel or court-appointed 

-counsel . . .  See chap te r  5 ( B o s t o n ) .  " ." . 
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(15) Defendant Information. The assistant' clerk or another cour t .of f iceFmay ! i 
. ~" hand.the litigant-defendant certain information before he or. she leaves, the ,,~. 

/ courtroom. In Philadelphia, this consists ofan informational brochure pertain- . / i  
.: ing toevictions: in  Boston, the defendant is given the equivalent of an a~oint-  /' i 
' ment-reminder card, indicating the time and place of the next hearing.~ i in • " /" 

;4 

any event, both of these practices deserverepl icat ion inmost courtrooms, where .... 
unrepresented l i t i gan ts  are confused about ~ a t  has occurred and what. they are to " 
do next. 35 

/ . ' ,  . J • 

(16) Fines and Costs. One of thefUnct ions of the c lerk 's  o f f i ce  may be. to 
collect any fines that are paid into court that day, as well as court costs. 
Some courts encourage defendants to pay immediately: in Pittsburgh, the clerk- 
t ipstaff  may col|ec.t fines in the courtroom. :'!n Boston,. an assistant clerk 
handles these matters at the clerk's counter instead~:co]lecting fines and court 
costs as well as escrow accounts and f i l ing or entry fees.36 S t i l l  other cour'ts 
have specialized personnel Whose duties, in whole or in part, 37 are to act as 
cashier(s). 38 (Of course, the.c lerk 's-cf f ice  also maintains records on those 
f ines .that are not paid.39) " . : ,. , -~ . . . .  . . . . .  

(17) Courtroom Order. Often the assistant clerk is responsible for:maintaining 
order in .the courtroom; th is  is the case in Pittsburgh. (A uniformed.deputy does 
so in Chicago "evict ion" and housing code enforcement courts.40 In c i t i es  where 
the caseload volumes are high, uniformed court o f f icers handle th is  task instead 
of the c lerk.)  . . .. " . i... - 

, ~. . • . . . , . . . ! . i .  . • , . .  • 

Eight other roles, are performed by the c lerk 's  of f ice pr ior  to cases coming into 
court for the f i r s t  hearing. These generally are l i t igant -contact  func t ions .  

(18) Case Fi l ings.  Various forms and papers are accepted in the Clerk's of- 
f ice,  such as the complaints. Minimal fees are paid at the time the p l a i n t i f f  
f i l e s  these papers. The counter clerks (who may be c ler ica l  s taf f  or assistant 
clerks) check the papers at the counter to see that they are properly f i l l e d  " 
ou~. They then prepare a case jacket and number the case, which w i l l  be dock- 
~ted short ly  thereafter. .. . : 

. i 
(19) Public's Questions. Often, inexperienced l i t i gan t s  w i l l  come to or cal l  
the c lerk 's  of f ice to ask questions. These may be simple time-consuming ques- 
:t ions to answer, such as, "What do I have to do to evict a tenant? What papers 
:do I have to f i l l  o u t ? " .  ~ ~ -~" • -- ' :.i. 

i 

.11 

~c 

k !  

i 

i 

34 See chapter 14 ( P h i l a d e l p h i a ) ;  chapter  5 (Boston) :  chapter  19 (conta ins  ex-, 
amples). -.: ': . 

35 "Close of hear ing"  p r a c t i c e s  o f  small c laims cour ts  are s i m i l a r l y  c r i t i -  
c i z e d .  See RUHNKA,, HOUSING JUSTICE IN SMALL CLAIMS COURTS ( 1 9 7 9 ) ,  
publ ished 'by the. Nat ional  Center f o r  S ta te  Courts fo r  the ABA's Special  
Committee on Housing. and Urban Development Law; chapter  17 (which sum- 
marizes th is book). : 

See chapter 5 (Boston). - . . . . .  :. 
The rent escrow clerk is one example. See chaPter 8 (Baltimore). 
As noted elsewhere in th is  Report, many c i t i e s '  courts simply.do not bother 

to pursu e col lect ion of the fines beyond sending out a le t te r  or two. In 
fact,  it' is not unusual to find that the vast majority of f ines remain 

• unpaid. 
39 See the discussion, in a later  section of th is  chapter, t i t l e d  "Additional 

~ t a f f i n g  Requirements", part #9 re lat ing to-."Cashiers". 
40 See chapter 9 (Pittsburgh: the c l e r k - t i p s ta f f ) ;  chapter.' 10 (Chicago: a 

~ e p u t y  sher i f f ) .  ~ -. 
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Brief factual answers 41are  given to these persons, and forms are provided to / 
them. In.complex matters, the person may be informed that i t  would be advisable ,~ 
to seek legat help. The housing courts in Pittsburgh, Hartfordl Boston, and 
Hampden County find they answer a great many queries from the publ ic .42  " 

(20) P r o  Se Assistance. Inevitably, the clerk's office comes .into daily con- • 
tact wT~unrepresented (pro.. s.__ee) part ies .  Oniy one court has established sepa- 

"! 

I 

.'~, ,.,.. ,,.. ....... ,.. 

rate positions for this pucDose. ( In New YorkCi.ty, there are special i"pro se 
clerks" in each of the four borouqhs.43 ' Their activit ies include answerihq 

• questions, helping •prepare answers44 as w e l l  as tenant-init iated actions,45 
preparing" orders,46 and f i l l i n g  out various forms-withthe•unrepresented l i t i -  
gant(s) Some special training to handle these dutiesis,.important, for obvious 

.reasonsi47) • i f t h e  local caseload does .net just i fy~a pro se clerk's position., 
the assistant,,clerks shculd be trained and experienced.,,to handle-such matters, 

perhaps  on.a rotat ing basis.48 

( 2 1 )  •Forms ,C lar i f i ca t ion .  As explained elsewhere i n t h i s  Report, one Of the 
respons ib i l i t i es  of the clerk should be the r e v i s i o n  of current court forms 
and the preparation of informational aids for the l i t igant•s who may have to come 
before the court, i " 

• y 

41 Providing legal advice is not the function of the clerk's off ice.  This de- 
marcation between "facts" and legal advice" is not a clear one,.however, 
and is discussed elsewhere in this Report. 

42 Queries also come to the housing specialists. This is described in the next 
section of this chapter, t i t led  ."The Housing Specialists and Parallel 

. . . . . .  i~...Special Functions in the Courts". " 
43 38 pro se clerks serve in the four boroughs' clerks' .off ices; these posit ions! 

.general.ly were mandated in an amendment to the state law in 1977. See ' 
chapter.6 (New York C i ty ) .  ~ ~: 

44 Answers must be care fu l ly  handled. The pro se clerk must discuss the s i tua-  
t i o n  with the defendant  (or  p la in tT f - f ) - -and  determine what he or she 
wishes to p r o v i d e • a {  an "answer" o r " d e f e n s e "  to the complaint  tha t  
has been brought against him or her. . .  

Such actions include "show cause" hearings and tenant-init iated Cases or 
claims, including .code enforcement actions. See chapter 6 (New York • 
City) ' ~ 

Draf t  "crders" of the court may be presented to the judge at the hearing/ 
t r i a l ,  and which the judge may modify. Basically, legal terminology and 

: format are required;-again, the~pro se clerk will be helpful in this 
r e g a r d .  " !~7 -- 

I t  is evident that without . spec ia l~ t ra in ing ,  i t  would be d i f f i c u l t  for a 
, c le rk 's  o f f i ce  employee to deal with answers or t e n a n t - i n i t i a t e d  com- 

.. p la in ts ,  supra notes 44 and 45. Moreover, • without delegation of "autho- 
r i t y"  to ~ s o ,  these employees may•be re luctant  to become too involved in 

such a process. ~• , ' ' ~1 

As already mentioned, housing specia l is ts  may assume some of these dut ies,  
supra note 4 2 . .  In Hampden County, • the clerk has t o  accomplish some of 
th is  work himself,  as he does not have an assistant c l e r k .  See chapter 

4 (Hampden County). In Hartford; each assistant clerk is an ~t-orney and 
handles some of these requests as well .  as supervising other employees. 
who do so. See chapter 3 (Har t ford) .  In Boston, the law clerk o c c a s i o -  

n a l l y  provide---s specia l  ass is tance  to the housing s p e c i a l i s t s o r  to 
. th~ -ass is tant .c lerks  in complex problems, a l though he general ly  does 

. .  n o t . d i r e c t l Y  provide assistance to the pro se part ies . .  See general ly  a 

45 

46 

47 

48 

C,'. ! 

I . . . . .  ' l a te r  Section o f t h i s  chapter, t i t l e d  "A-dd-i-tTo-nal•.Staffing Requirements", " 
• .~;>.:~: ~i part .#2 re la t ing  to "Law Clerk.~". • ! . . . .  • ', ' , Li " 
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lhls process is exceptionally important to the functionlng of the court system. U. 
The Hampden County housing court exemplifies an excellent approach in this / ~  
respect,, which deserves rep l icat ion in other courts.49 (This a c t i v i t y  i s  
heavily inter-related with the function of providing pro se assistance:50 item 
#20, above, as well as #22.) 

(22) Pro Se Judgments. When parties are Unrepresented in court and a decision 
has been rendered by the judge, frequently the prevailing party wi l l  not know 
how to enforce the order or the judgment. In eviction cases, the landlord should 
be assisted in f i l ing  the forms properly and in a timely manner, including 
ccntacting the of f ic ia l  who wi l l  handle the physical dispossession.51 In small 
claims cases, many l i t igants do not know how to ~enforce collection against a 
recalcitrant defendant. This should be explained as well, since many judges 
handling small claims matters do not do so in tile courtrooms. 52 ~ . 

{23) Of f ic ia l  Papers. At different stages, the. clerk's office wil l  type neces- 
sarypapers such as summonses or warrants, and will process the court orders and 
.judgments. Unfortunately, the system i tse l f  often is cumbersome and ridden with i 
problems. (System-wide reform efforts may be required, and not merely follow-up 

• by the assistant clerks themselves. 53) ~ 

(24) Agency Follow-up. The clerks' offices in some jurisdictions suc~ as Pitts- : 
burgh 5,4 are aggressive in their follow-uP werk with code enforcement .agencies. " 

The clerk reminds the agency prior to the second hearing (after a continuance) 
that certain reports or other materials are due back to the court before the 
scheduled court date. Not only does this encourage the government to be prepared 
when i t  comes back to court, but i t  also stimulates follow-up by all p.arties. 55 
(In many other courts, the attitude instead is that ft is the prosecutor's 

49 See Winer, supra note 10; chapter 4 (Hampden County): chapter 191(re eXmn- 
• ~p les ) .  A different approach was usedin Hennepin County, where the judges 
themselves prepared s t i l l  other materials. See chapter 13; Rogers, An 
Alternative to a Housing Court, 17 URBAN L. ANN---~ 177 (1979); Chapter 1~ 
( re  examples).  : : ' "  

, .  50 The need f o r  major improvements in cou r t - p rov i ded  m a t e r i a l s  is  "discussed 
.~ ~. repeatedly in this Report. Citizens advisory commissions also can play a. 
!~ / r o l e  ~n developing this material. See a later'section of this chapter,' 
~ / - ,  t i t le<~ "Mechanisms (such as a CAC) for-F--~ommunity P a r t i c i p a t i o n " .  : 

! . /51 Inexper ienced land lo rds  m~y b e  unaware of  the process by which the w r i t  
o f  e v i c t i o n  is  ob ta ined,  how i t  i s  forwarded in most cases to  the s h e r i f f ,  
and the time and legal requirements that pertain to an actual physical 

.\ "removal" of the tenant and belongings. A brochure from the court, handed 
i . out regularly to "new" plaintiff- landlords, could also reduce the drain \ 

on.the clerks in offering oral explanations. :. ' 
~52\ - lhis is-evident from two studies. See RUHNKA, Small Claims Courts: A Na- 

• \ ' . t i ona l  Examination (1978);  RUHNKA 1979, sup1:a note 35; chapter  17 (summa-ry 
' Of i d . ) .  I ' '. " 

53 A syst-e-m--wide ser ies  o f  reforms may be necessary to improve se rv i ce  of  pro-  ~ 
~' cess and other  problems re la t i .ng  to p a p e r - s h u f f l i n g  among cour t  o f f i c e s .  

See .also a later section of this chapter, t i t l e d  "Additional Staffing 
)~ Requirements", part #10 relating to "Process Servers". 

54 ~ See chapter 9 (Pittsburgh). The court administrator, who also functions as 
tl~e housing court's clerk, has a noteworthy approach that was implemented . .  

under the aegis o f : t h e  mag is t ra te  and the code enforcement agency. 
55 This is  a type of " i n s t i t u t i o n a l . t h e r a p y "  addressed elsewhere in t h i s  Re- 

: po r t .  See g e n e r a l l y  Penkower, The Housing Court o f  P i t t s b u r g h ,  17 URBAN 
L .  ANN..T4-!--[1979) . ~ • 

I 
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concern whether--~r not to pursue each case, and cases are not even scheduled fo r  
new hear ings u n t i l  a f te r  the prosecutor 's  o f f i c e  makes such a request .  56) 

Z " 

(25) Co l l ec t i ng  Fines. Depending on local  and s ta te  laws, genera l l y  the c l e r k ' s  
o f f i c e  may be responsib le for  admin i s t ra t i ve  e f f o r t s  to c o l l e c t  f ines  and costs 

< in code enforcement cases. As discussed elsewhere in t h i s  Report, a minimal 
leve l  of e f f o r t  seems to preva i l  in most cour t  systems. New procedures should be 
examined when designing a new housing cour t  wi th j u r i s d i c t i o n  over these mat ters ,  
to assure that  a be t te r  job is done. This also is important to the i n t e g r i t y  of  
the j u d i c i a l  system.57 

" ,Z : '_ ,  

CONSIDERATION SHOULD BE GIVEN TO GRANTING THE CLERK OF THE HOUSING COURT SPECIAL 
DUTIES AND. AUTHORITY. BENEFITS CAN ACCRUE TO THE JUDICIAL SYSTEM AND THE PUBLIC 
WHEN THIS IS ACCOMPLISHED, IF IT IS INSTITUTED WITH PROCEDURAL SAFEGUARDS. 

Twenty- f ive basic a c t i v i t i e s  of  the o f f i c e  of  the c le rk  have been reviewed b r i e f -  
l y  above. Moreover, a number of  housing cour ts  have experimented new, " q u a s i - j u -  
d i c i a l "  r e s p o n s i b i | i t i e s  of  the c le rks  and ass is tan t  c le rks .  These innovat ions 
can be c r i t i c a l l y  important to the func t ion ing  o f . a  fu l ly -comprehens ive housing 
cour t  tha t  handles a wide range of  cases, 58 fo r  at leas t  s ix  reasons, 

(a) The judge is  freed from consider ing ce r t a i n  matters.  Instead,  h is  or her 
time can be Spent in contested cases, complex l i t i g a t i o n ,  and in the preparat ion 
of  adequate f i nd ings  of fact  and law (opin ions where necessary).  

(b) The l i t i g a n t s ,  espec ia l l y  government agencies as p l a i n t i f f s ,  can obta in 
immediate hearings wi thout  wa i t ing  to be "calendared" oefore a judge. 

(c) Some cases can be re fer red to the housinq s p e c i a l i s t s  for  special  work or 
,media t ion,  even before they come before a judge for  formal ad jud ica t ion .  59 

(d) Certa in d isputes may be amenable to set t lement ,  v ia  work of the c l e r k ' s  
o f f i c e ,  p r i o r  to any f u l l  hear ings. • 

(e) Assistance can be rendered to members of the ~public in a special  fashion 
tha t  is. designed to ass is t  pro se l i t i g a n t s .  60 

56 As-a consequence, some cases simply languish and are car r ied  as i n d e f i n i t e  
continuances on .the cour t  records. These cases may drag on fo r  some 
t i ~e .  In ~ome court  systems, cases are not even "dismissed" a f te r  eventual ~- 
compliance is achieved, because the court  is not so informed; t h i s  is 
discussed elsewhere in t h i s  Report. ! 

57 Comments by Judge James Rogers, na t iona l  adv isor .  ~ 
.~ 58 Such cases, as p rev ious ly  exp la ined,  inc lude a l l  l and lo rd - tenan t  d isputes  

i n v o l v i n g  ev i c t i ons  and back ren t ,  secu r i t y  depos i ts ,  code enforcement 
~, matters,  and, a v a r i e t y  of c i v i l ,  c r i m i n a l ,  or equ i tab le  issues. : 

59 A r e fe r r a l  might be made, for  example, to a wel fare agency in order to i 
obtain emergency r e l i e f  in l i eu  of non-payment of rent  and a consequent 
e v i c t i o n  ( i f  the landlord accepts t h i s  a l t e r n a t i v e ) .  ! 

60 The i n f o r m a l i t y  of the hearings and the. attempt to ass is t  the pro se l i t i -  
gants in exp lor ing  the f u l l  aspects of  t h e i r  d i spu te (s )  may reach to 

~' issues beyond the legal question per se. This would be more d i f f i c u l t  to ! 
7 achieve in the courtroom, .where var ious f o r m a l i t i e s  tend to r e s t r i c t  the 

breadth ~of the legal i nqu i r y .  Already discussed, was the idea of "pro se 
~ Clerks"  ( i tem #20, above), which may s h o r t - c i r c u i t  the d ispute being 

brought b e f o r e t h e  c lerk  in h is  or her quas i~ j ud i c i a l  capac i ty .  
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(f) Motions,. requests for postponements, and minor evidentiary matters may be 
able to be heard by other than the judge (the clerk), speeding the overall 
process. 

Each of these reasons is pertinent to the discussion items that follow. First ,  
however, i t  is important to deldneate the methods by which these special quasi- 
judicial functions can be assigned to the clerk's office. 61 
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One method is a limited delegation nf responsibil i ty from the judge of the court, 
conferring very narrow authority on the clerk. In fact, the delegation is so 
limited that the function is almost ministerial and not really quasi-judicial. 
For example, in Pittsburgh the Court Administrator may grant certain postpone- 
ments of scheduled hearings when both parties agree to that request. 62 

A rarer method is when a quasi-judicial officer also is made the clerk of the 
housing court. This is,done in Baltimore.63 In that j u r i s d i c t i o n ,  there 
are court commissioners, one of whom is appointed to the housing court (which 
handles code enforcement cases).64 He or she also serves, simultaneously, as 
the clerk of the housfng court. (That commissioner has two assistants, one of 
whom acts as an assistant clerk and sits in the courtroom With the judge of the 
housing court). This situation differs from the third method, below, in that the 
clerk in Baltimore must f i r s t  have been appointed a commissioner. 

Another method is the "Clerk Magistrate" (the term "magistrate" generally denotes 
an "inferior/minor" judicial off icer).  This exists in two of the nation's hous- 
ing courts: Hampden County and Boston.65 This position is held ':simultaneously": 
that is, the person who has been to the office of clerk also is enabled by state 
statute to exercisecertain powers as a magistrate. 66 

A fourth method also arises under the housing courts in Massachusetts: the "as- 
sistant clerk with certain quasi-judicial duties".67 Due to  the nature of the 
clerk-as-magistrate provisions under,state law, certain authority and powers can 
be further delegated to the assistant clerks. This is governed by rules proposed 
by the housing court department for adoption by the Supreme Judicial Court of 
that state.68 ': 

j , • 

61 Note that in the f i r s t  page o f  this section ( t i t led "The Clerk;s Office: 
Staff ing and Operations"),, the actual methods of implementing these 
approaches are discussed: from legislative amendments to decisions by the 
presiding or chief judge. Items (1) and (2) discussed in the text imme- 
diately above are l i k e l y  to requ i re  l e g i s l a t i v e  approvals. ~ 

62 See chapter 9 (P i t tsbucgh) ;  note, the Court Admin is t ra to r  is also the Clerk 
of  that  cour t .  " . .  \.~ ~ .. •L : " 

63 See chapter 8 (Bal t imore) .  See also a l a t e r  secti.on of  t h i s  chapter (as 
to the court  admin is t ra tor  act-~]ng as a . c l e r k ) , • t i t l e d  ~'Addit ional S ta f f i ng  
Requirements", part  #1 re la t !ag  to "Court Admin i s t ra to r " .  •: ~ 

64 See an e a r l i e r  sect ion of th is.  chapter,, t i t l e d  "Judges and Quas i -Jud ic ia l  
O f f i c e r s " .  ..... !, . . i.i 

65 See chapter 4 (Hampden County): chapter 5 (Boston).. Chapter 4 i s , a . d e s c r i p -  
t i o n  of  the broad e x e r c i s e  by the c l e r k s  o f  the m a g i s t e r i a l  p o w e r s . .  

66 - A l l  c l e r k s  in the Commonwealth were granted• t h i s  power under the Court 
Reform Act of 197S. This • reform was not ta rge ted  spec i f i ca l . l y  toward 

.. the two housing cour ts .  See chapters 4 and. 5, i d . .  The housing cour ts  
have made the most innovat ive use of  these powers. 

67 See chapter 5 (Boston). • :. 
68 These powers are to be exercised under rules•proposed and. promulgated by each 

o rgan iza t iona l  "department" of the cour ts .  Rules were proposed by ( con t . )  
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~ Finally, another method ought to be mentioned: a "method" that may be quite unac- 
~ ceptable but which, too often, can be seen in some court systems. I t  is the ac- 

quisit ion of unsupervised power and authority by the staff,69 when unfettered / '  
........ discretion and decision-making should not prevail on the part of these court 

personnel. 

This last "method" typical ly involves undesirable practices that evolve through 
hurriedly dealing with unrepresented parties. I t  is the very opposite of the pro 
se clerks responsibilities.70 I t  may result in people being discouraged from I 
p--~rsuing their legal rights.71 This practice may arise out of ignorance of the 
law, 72 workload pressures, or acceptance of traditional ."ways of •doing things". J To cure these problems, or even to spot them, reQuires.'both administrative safe- 
guards and a system-wide oversight mechanism.73 Their potential existence74 ~ 
should not be dismissed quickly; they may well exist in .many jurisdictions.75 

the housing court department in" late-1979, the second such department of 
seven to propose rules to the state's highest court. Telephone conversa, 

: tion with David Esancy, Executive Secretary of the Housing Court Depart- 
ment of the Trial Courts of Massachus'etts (Jan. 4, 1980). 

0 69 The two clerk.s' offices have exercised these powers or parts thereof since 
the middle of 1978. Nonetheless, rules had not yet been adopted by 
the state's highest court as of early 1980, due to the fact that court 

I decided to ~appoint a committee to review all proposed rules submitted by 
any of the departments. This problem can infect clerks' offices and 
housing specialists' departments. 

""~-. ~ 70 Pro se clerks, as discussed previously in t i l is section, are designated and 
; / '  trained to assist parties in articulating their legal rights and defenses, 

" / I '  in f i l i ng  c~aims, in following through on judgments, and in making sense 
~ o f  l ega l  documents and forms.  , 

i .i 71 For example, brusque treatment can dissuade a confused l i t igant  from finding 
/-~ ~ ~ out what his rights or alternatives might be. In more extreme circumstan- 

ces (and t h i s  was vo iced  in a number o f  f i e l d  v i s i t s  .and i n t e r v i e w s ) ,  
' unrepresented l i t igants allegedly were told that they should not ?'bother" 

: ' pu rsu ing  c e r t a i n  defenses or  t h a t  t hey  "must"  f o l l o w  a c e r t a i n  l e g a l  ° 
.~ < route. Supposedly, tenants even were told that they were required to see 

other persons or agencies before f i l i ng  complaints or that they "real ly 
ought not to" seek certain types of remedies (as equitable rel ief)  from 

~ - " the court Perhaps some of this guidance is meant to be well-intentioned. 
For example, i f  the judge almost universally avoids granting injunctions, 

I c o u r t  s t a f f  may at tempt  to d i ssuade  an un rep resen ted  p a r t y  from t a k i n g  ~, 
-. , ~ such a course, believing that i t  is relat ively useless to do so and that ~- 

~ . ~ ano ther  approach might work i ns tead .  
,• 72 I f  court staff are not trained in seemingly esoteric areas of the law such ' 

\ as warranty of habitabi l i ty and conditions defenses, they can mislead .~ 
, ~ unrepresented parties whO ask them questions. ~ 

.. i:. ~ ~ 73~ Other parts of this chapter discuss such mechanisms, from the role of the ~;~ 
~ \~ chief administrative judge to CACs. With regard to the latter, see a. i~ 

' later .section of this chapter, t i t led  ."Mechanisms •(such as a CAC) for 
~"~, Community P a r t i c i p a t i o n " .  " . ~ 

,~m 74 , '.Abuses themselves may not  be p r e v a l e n t .  Ins%ead, t h e r e  may•be c e r t a i n  i~ • 
~- "opportunity losses"% such as the failure to inform the prevailing parties 
':.~ how to  c o l l e c t  on judgments .  See i n f r a  note  75. ~ 
~': 7 5  In smal l  c la ims c o u r t s ,  ass i s tance  g ~ l y  is  rendered to  p l a i n t i f f s ,  one ~ 
~:' au tho r  s e v e r e l y  f a u l t s  smal l  c la ims  c o u r t s  as to  t h e i r  p r o s e  a s s i s t a n c e  ~ 

. . . .  :i I , to defendants, and their assistance (or lack thereof) to--p l~nt i f fs  once ~ 
C: ~ney nav e . p r e v a i l e d  at the  f i r s t  hea r i ng  ( r e  c o l l e c t i o n s ) !  See RUHNKA :~ 
.~ supra note  5 2 ,  , " . . . .  , - • • . :" . . . .  ~ " 

. . . " .. . . . . j  .. , . . : ':.,:. . . - . . : .  ..... . . . . .  

:~ ; ; / / ;  i / ; 

4 :  ' 

-- - \ 4  1 

i 





. . . , . 

° 

) -  

• C 

\ 

-i • \ ~ , 

" ' ~ .-~.i \ 

/ 

/ 

The below d~scussion covers the methods by which quasi-judicial duties m~y be 
assigned to the clerk's office of the housing court.--These functlons arebr ie f ly  
summarized below (they are numbered in sequence to 25 other functions that were 
presented earlier in this section). These expanded or new powers may deserve 
replication in other courts around the country. 

(26) Granting Postponements and Continuances. As previously explained, this may 
be done as a matter of course when both parties agree. In effect, the hearin~ ~s 
rescheduled (and therefore, docketed by the clerk's office) to a later date.76 

(27) Show Cause Hearings. A "show cause" hearing is an opportunity for a defen- 
dant to show a reason why a criminal complaint agains t him or her should not be 
issued. (Later, there may be an arraignment and even, a separate t r ia l ,  before a 
judge 77) The defendant is notified that a complaint andsummons may be issued 
by the"c!lerk of the court. He or she may request78"such a showcause hearing. 
-This hearing is not a finding as to guilt .  < Techn)cally, it" only provides an 

.opportunityto block issuance of the complaint because of mistake or other rea- 
sons.79 In. Massachusetts, the clerk-magistrate may. hold such a hearing80 -in 
lieu~of the judge doing so. The entire proceeding i s  informal and, in fact, a 
ser iesof  novel circumstances may result. The clerk may agree to "continue" the 
show Cause.hearing,81 basically allowing the parties to have a chance to settle 

76 The granting of postponements is  r e l a t i v e l y  typical  in most courts, as i t  is 
to some degree a combination of prosecutorial  d iscret ion balanced against 
the defendant's r ight  to aspeedy t r i a l .  Continuances also are granted 
by the clerks in the Hampden County and Boston courts.  See chapters 4 
and 5. 

77 A t r a i l  is not held unless the plea is "not gu i l ty"  at the time of arraign-  
ment. This is discussed in a number of lthe Report's chapters on the 13 
c i t i e s  that were studied. 

78 Provisions of Massachusetts state law were changed in 1978. See chapter 5 
(Boston). Obviously, persons could request to be put on a " ~ t "  whereby 
they were not i f ied  before any criminal complaint was to be issued; they 
then could request  a show cause hear ing .  Now, a l l  persons must be 
automatical ly not i f ied  of a r ight  to a show cause hearing, and may demand 
same to be held. Nonetheless, some persons in Massachusetts pointed out 
in interview.s that (at  least throuch 1979) this requirement was not 
always observed. All  persons, i t  was a ! l eged ,were  not being not i f ied  of 
th is  new r ight .  (One explanation was offered: that the show cause 
language contained in the statute  was meant in terms of the typical  
Clerk-Magistrate functions in the many Commonwealth courts. I t  was 
argued that i t  is unclear whether or not the l e g i s l a t i v e  intent  was.to 

" i ~,, app ly  to"hous!ng-related Code v io la t ions  s p e c i f i c a l l y . )  
",I . 79 Technical ly , -mistake, . lack.  of probable cause, .or abuse.by a p l a i n t i f f ,  of the 
, . .. " ~.":IcomPlaint process are three of the few reasons'whya Complaint-should net 

• ' be issued . • Such reasons rare ly  Occur in most •.cases. Instead, the show. ,  
. '~, cause'hearings serve other •purposes See in f ra  note 82 • . 

~'.. "..80. The f i r s t  assistant clerk in Boston actua-l-ly does most of theses,~ow cause ' ~ '  
i'~ " ", • hearings, and not the c lerk-magistrate .  See chapter 5. 
~-" 81 . . . .  The use o,f .a,"continuance" in mo~,t show cause proceedings techn ica l ly  is ~. . .. ... . , 

il i . ",,. . dubious  Nonetheless this  "inventive"-,.~approach seems to be•e f fec t ive  in 
. . . .  ~ •most cases. See  chapter 5 (Boston).. A legal purist  would insist  that a 

~- -! '. complaint and summons be issued without a "continuance". Instead of a • ~ ',, 

'..., , , .  continuance, ti~e part ies could s t ipu la te  that i f  the code Violat ion were 
.... . , corrected .before the •time of the hearing (and t h e d a t e  wouid be ,set at 

,. the show:cause hearing) ,  the complaint would be dropped. More l e g a l l y  ' . . "  . ,  

• 1 
" i<,~ 

:, , ,. . 

', . '.,,correct, thi  formal i ty  is not followed. ' 
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~ their dispute~82 The result may be that the l i t igat ion is dropped altogether 
!~ and never reaches the stage where any formal court paper, s are issued, much less 
~ requiring that an arraignment or a hearing before a judge be held• ( I f  other 

.... ~ courts were to adopt such a procedure, the authority of the clerk=magistrate 
~!~] should be clearly specified in the statute or rules of the court. 83 ' 

~I (28) U t i l i t y  Cut-Offs• Another function of the clerk's in Boston, office84 
. ~ for .example, •is to hold u t i l i t y  warrant hearings. This is done pursuant to 

~ state law, prior to removal of gas or electric meters (for nonpayment of u t i l i t y  
b i l l s ,  in nearly all cases). The court no t i f ies the  defendant, who may request 

i~ an informal hearing prior to a warrant being issued allowing removal of the 
meter. The cases eventually do not go (as they would in item #27, above) before 

, /  a judge, unless there are exceptional circumstances and unusual re l ie f  involved. 
"~" Of those defendants who show up at the informal "hearings"~'~before the assistant 

clerk, often a settlement is worked out by the .parties and this involves b i l l  
payment terms. In effect, the clerk's office faci l i tates conciliation and agree- 
ments when both parties are present. Where the defendant does not appear, a 
warrant to allow removal of the meter is issued In neither type of case would 

- i t  appear• appropriate for such " l i t igat ion"  to ;o before a judge, 85 who thereby 
is relieved of these types of.duties. 

(29). Certain Motions. In the Massachusetts Courts, .clerk-magistrates are 
permitted, once court rules, are adopted,86 to rule on certain "uncontested, 
nonevidentiary motions". This  phrase is unclear, requiring further elaboration 
under court rules (which, as of early 1980, d idno t  exist in final form).87 

~ In Hampden County, great leeway is being practiced as to what t h i s  means The ~ 
clerk-magistrate already is holding certain " 

• ~ process matters and small claims. 88 "maglstrate sessions" in summary 

82 Show cause hearings are held in Boston in nearly one-quarter of the c r i m i -  
nal cases fi led with the housing court; show cause hearings total nearly 
100 a month. See chapter 5. Th is  consumes part of every day of the 

:: f i r s t  ass is tant~erk  (and not the judge) A one week continuance 
~! as part of the "mediation" that occurs in the show c~use hearing, is " 
~ r e l a t i v e l y  commonplace. The par t ies concerned often are able t o  se t t l e "  .:y 

their dispute at that. stage, as a consequence of the show cause hearing. 
83 This was the consensus of the ABA's Special Committee. Remarks by Judge ~ - i :  

~:~ Laughlin Waters, Chairman (January 27, 1980). ' \~ ii 
~ 84 Another assistant clerk (in effect, the "second. assistant clerk") holds the -. :~ 
~~ u t i l i t y  warrant hearings. Nearly 4,500 hearings were scheduled in 1978 ~'.~ 
~ alone, although many defendants fa i led  to show up. S t i l l ,  the workload ~ ; 

..... ~ ~ is significant. See chapter 5 (Boston). ~ ! 
;.~ 85 This type of "case" rarely is subject to a "defense" being raised. ' I f  there i 

. .~ -..is.a real:.defense, generally the company wil l  repair the Situation or the .;,,!.~:' 
~'~ matter w i l l  go to cour t . ,  For a l l  ~intents and purposes, the ass is tant :  ~ I  
~i - ~clerk's u t i l i t y  warrant hearings simply land.credence to the gravity of! ~ - 
~, the situation and assist the parties in talking to  one another so as to.  i~i- 
~: ar r ive  at a solut ion agreeable to both. , i.i I . t  

~i 86 The purposes of the ru les,  obviously,  are to del ineate the bounds of a u t h - i  i ~ 
or i ty  and responsibil ity and to put all parties on notice of what these i 

?! . . . . . .  l imitatiOns are. These rules are meant to apply to all seven court i 
i! "departments" in the Commonwealth,. although each department's rules i 

conceivably could be different. . .I 
• -~ 87 Esancy, supra note 67. The importance of such rules cannot be over-empha- ! 

, :.! S i zed. :. : I 
• 88 Se~ supra~notes 66-67. Serious questions arise in this regard.• See chapter ' j 

4 ~ p d e n  County). .~ ~ . . . .  -i 
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(:30) Probation Violation. In Hampden County, the clerk-magistrate may hold 
)robable cause hearings relat ing, to the v io la t ion  of parole• 89 As parole 
.~s rarely used in housing .courts studied, i t  is l ikely that this function would 
be accomplished by the judge, instead. 90 

(31) Arraignments. As a!ready mentioned, in Baltimore91 .the clerk al'so is 
.: a commissioner. As such, the commissioner handles all arraignments, which are 

not heard by a judge in that jur isdict ion. I t  is only after an arraignment, that 
the clerk-commissioner then schedules the misdemeanor(usually, a code violation 

' case) before a judge for t r i a l .  In this fashion, the judge is removed from the 
• arraignment workload. However, this is not. the situation in most other housing 
courts, where the judges, handle arraingments as well as any ful l  t r ia ls .  92 (In 
fact, most judges insist that the arraignments themselves are a means by which 
they can impress on defendants the need for compliance prior to an actual hearing 
and perhaps, a gui l ty finding oy the court.93) 

(32) Pre-Trial conferences Another part of the Massachusetts laws permits " 
the clerk-magistrate, under Court rules, to call pre-trial conferences.94 ".The 
purposes are to simplify the.-.issues, for t r ia l  and, oftentimes, to encourage. 
dialog that may result in a settlement i f  that is what the parties -- usually 
represented by attorneys in such instances -- care to do. (In Boston, the 
law clerk accomplishes this task on occasion when requested by the judge.95) 

3) Concil iation Roles. Often, the clerk s office provides information to the 
public which wil l  help potential l i t igants solve their problems.before they actu- 
al ly f i l e  formal complaints. In some courts, as in Boston, some amount, of the 
clerk-as-magistrate role is really a mediation effort,  such ~a,~- in the u t i l i t y  
cut-off hearings, 96 In Hampden County, the clerk-magistrate hold~ special 
"magistrate sessions" involving summary process (eviction) and small claims 

• i .  89 
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See generally, chapter 4, id.• . " i i :  . 
As noted elsewhere in t ~  Report, ,iost code violationcases simply do 

not end with a "guilty" finding. Instead, all types of attempts are made 
to obtain compliancebefore, finally,:even a fine is levied. Technically 
in Pittsburgh, a referral to the Housing Clinic may be done via putting 
the defendant on "probation" The staff of the cl inic are "probation 
officers". See chapter 9 (Pittsburgh). On the contrary in Massachusetts, 
referrals to--t-~e housing specialists usually are done after arraignments 
but before the " t r ia ls"•  Though similar !n effect to Pittsburgh - -  in 
terms of using court staffs to work with the defendants -- this is not 
"probation". See'generally chapter 9, id.,  chapter 5 (Boston); chapter 4 

• i (Hampden County) ~ ~ , . . . . .  

95 
96 

91 See chapter  8 (Ba l t imore ) .  ' ' •: ~ 
9 2  The procedures are lax in many j L ~ r i s d i c t i o n s  the cour t  does not b o t h e r  w i th  

formal arraignments ( t h i s  is  commented on elsewhere in t h i s  Repor t ) .  
93•,~ Many housing cour ts  i u t i l i z e  the cour t  process to d r i ve  toward compl iance• 

i The arra ignments are par t  of  t h i s  approach and are a compl iance t a c t i c  
\ :  more than a prelude to c r im ina l  enforcement• This s t i l l  could be accom- 

, p l i shed  by a c l e r k - m a g i s t r a t e  or a commissioner, of  course,  r a t h e r  than a 
~ \  j udge  i f  the p rocess  i s  to  r e q u i r e  t~vo sepa ra te  h e a r i n g  d a t e s :  an 

~ arra ignment and t h e n  a l a t e r  t r i a l ,  (Other cour ts  combine t h i s  i n t o  a 
one-step process. )  i ; ' -- 

94 This  f unc t i on  is most iappropr ia te in c i v i l  t r i a l s ,  and not i n  s imple summary 
: p roceed ings  Where n,o coun te rc la ims are invo lved and where., e~pedi t iousnes.s 

i s k e y •  
See chapter 5 (Boston)~. . ",. ' 
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~i See d i scuss ion  in t e x t ,  supra item #28; supra note 85. ' :i :• " 
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,/ cases. 97 These" lat ter  types of cases present sens i t i ve  and special, issues, i 
./ however, which are d iscussedlater  • in this section. . . '.i. 

- / (34)- Hearing: Examiner. The clerk-magistrate could, serve as a ' t ype .o f  hearing i " 
" examiner in de fau l t  cases.98 In the e v e n t i t  is determined that the case i s  .'~ " 

. - . , not a default .-- because the defendant appears and contests the act ion - -  the 
.~ clerk (acting l ike ahearing examiner) should immediately refer the case to the ~-i 

. • , ~ " 

judge of that court . .This method would reduce a s igni f icant  amount of the burden • 
" ". on the judge(s) and has much to commend i t .99 The closest paral le l  to t h i s  ~ ~ 

. . . .  approach is  the one used i n  the housing cQurt of Hampden County. 100 ~, 

"" "" THEROLE.OF CLERK.IS CRUCIAL TO HOUSING COURT OPERATIONS.. SAFEGUARDS AND SPECIAL ;.T. 
. : ' .  .PROCEDURES SHOULD BE TAKEN REGARDING THE QUALIFICATIONS,.SPECIAL TRAINING, AND ~:" 
," . ~ EXERCISE. OF.. ADMINISTRATIVE RESPONSIBILITIES AND HEARINGS-RELATED AUTHORITY; • ~ i 

., ' - ~ . 
. . . . • 

" .  i .- The role of  C l e r k  of the •court can involve many. types of respons ib i l i t i es ,  ~..: 
-.• both administrative and quasi - judic ia l ,  as discussed in  the preceeding text of. ~ ~ 

~ - .~ th is  section.. :..The. broad range of tasks that the. court expects the clerk t o  . i  . . . ' 

:. " perform ca l ls  for special precautions .and guidelines', par t i cu la r l y  i f  the housing ~ . 
" -~ '". court c le rk 's  authority involvesa major•departure from the clerks'  jobs in•other i ' 

• ': ,..~:" parts o f - the  local cour t  system. " ; " ~ " 

," ( i )  • To a large degree, many of the "personal" qualif ications101 for a clerk 1 
' ~ • paral le l  •those for the housing special ists and to some extent, the judges them-  . • ~ • . ~ 

~ selves: s e n s i t i v i t y , - i n t e r e s t  in housing issues, a high level of personal and ~. 
. . . .  ~ " professional in tegr i t y ,  and good interpersonal sk i l l s .  • 

~'; (2) Professional qual i f icat ions include (-in the f i r s t  instance, as to the role 
: ~  of cour t  "admin is t ra tor . " ) ,  exper t i se  and f a c i | i t y  ~n the app l i ca t ion  of  court  ~ 

.I ~i management pr inciples. He or she also should be knowledgable about • local govern- i i :  
' ~  mental agencies 102 as well as other housing problems, needs, and programs in .. i! ' 

~! the  community. The c lerk  also should have a c lear  and accurate grasp of app l i c -  ~-. 
~ able procedures and rules re la t ing  to housing cases.~ This should .include a gen- !~ 
~!~ y eral f am i l i a r i t y  with housing law in t h a t j u r i s d i c t i o n  and state. : i ~ 

.. ,~-. ~!! ~ (3) The t ra in ing needs of the clerk .will• d i f f e r ,  depending on the precise na'ture 
'i)~ i of the Position in that-housing court For example, , i f  the c l e r k ( o r  assistant 
~ i clerk) is t o serve in quas i - j ud i c i a l r o l es ,  he or she 'may be-an attorney or have 

• ~,~:~. ~ . . . ~ : 

• " ~?~ , .' 97 see chapter 4 (Hampden County) ~ " . - . C ' ~  • '~ ' 

"~,.. ~ 98 The Hennepin County courts u t i l i ze  hearing examiners in landlord-tenant , 
'~ . cases. See chapter 13. See gener.ally an ear l ier  section of th is chap- 

" i:ii~'., te r ,  titl-e-d-"Judges and Quasi-Judicial Off icers". '  " _ .. 
~: '  "~99 T h e  probl.em, on the other hand, is tha t  mediat ion should not be mixed 

wi th t h i s  quas i - j ud i c i a l  func t ion ;  t h i s  is d iscussed in the t e x t ,  i n f r a .  
;..~ ~ i00 See chapter 4 (Hampden County) . .However, reference 'should be made to the • -~.~ , ~ • . • . 

method used in Bennepin County. See supra note 98.. . 
~~i.>.~ '~ " 101 These considerations are discussed at the beginning of th is chapter, t i t l ed  
';~: ~". " "Organizat ional  Considerat ions .for. Court Systems in the Admin is t ra t ion  of . . . ;  \ . • 

-,- ". " ' \.. " Housi.ng Jus t i ce " .  .. 
• t l. "/, 102 Such agencies include those handling code enforcement, the c i t y ' s  legal  

~. ' .:~".i ~.. a f f a i r s  ( co rpo ra t i on  counsel and prosecutors) ,  wel fare,  housing autho'  
. ' , , . r i t ies  and publ ic  housing programs, and so f o r t h .  In add i t ion ,  i~here ~. 

. . . .  .. '~' "~-,should be. a .good work ing know ledge .o f  l a n d l o r d  and t e n a n t g r o u p s ,  . 
. . . . .  , . he ighborhoodorgan iza t ions ,  l e g a l  aid,  and other p r i va te  sector associa- .. 
i:" "' t i on  s '. 

" ~;~ " '" " " " "" "" ii" 

",~,, - • - 2  39- " "  , - ~.~ ".-.. ~ ",~ . . • .. . • • .. 
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at least some 
factory to special ly t ra in a layperson pr ior  to having him or her assume these 
quasi - jud ic ia l  functions. I04 Simi lar ly ,  for . the assistant clerks, pro se clerks, 
and paralegals who come into regular contact with the public, both ~ r ~ e g a l  and 
in-service t ra in ing should be designed. In any event , -a l l  such personnelshould 
be regular ly  scheduled for refresher "courses". 

• - " • " " ' . : :  • . " i - " 

l ega l  t r a i n i n g  103 In o ther  i ns tances ,  i t  may be q u i t e  sa r i s_  

(4) The clerk should be evaluated in part on his or her i n i t i a t i v e  inimproving 
the operations of the court.105 Proposals for improvements should be discussed 
regular ly  with the chief judge of the housing court and perhaps, with the 
c i t izens advisory commission. I06 

(5) The clerk should be charged with at least four non-administrative tasks: 
(a) Preparing staf f  t ra in lng materials and seminars on a regular basis;107 (b) 
maintaining complete and accessible records Systems, from case f i l es  to data 
and from records management improvements to the c i rcu la t ion  of compilations 
of recent case decisions;lOS (c) assist ing with updating of benchbooks;109 
and, (d). improving court forms, information, and other assistance for use by the 
public.110 

(6) Subject :,to the protection, i f  any, the clerk has under a merit system, he 

103 The head clerks in Boston and Hartford (at the time the c i t i e s '  court 
system.< were studied) had t h i s  type of background. In Boston, the 
assistant clerk also was an attorney;-he handled several qu,asi-judicial 
duties. Legal backgrounds, however, are unusual. 

104 A number o f - - c l e r ks  w i thou t  lega l  backgrounds nonethe less have developed 
e x p e r t i s e  in t h e i r  f i e l d s  through cons tan t  exposure over t ime to housing 
cases. These q u a l i f i e d  i n d i v i d u a l s  in the c i t i e s  s tud ied  probab ly  o n l y  
r e q u i r e  some add i t i ona l  i n - s e r v i c e  t r a i n i n g  (as do most lawyers)  in  order  

l to sharpen t h e i r  s k i l l s  and to s tay  abreast of new case law and s t a t u t o r y  
developments. 

105 Where the housing cour t  sees f requen t  r o t a t i o n  of  judges,  the c l e r k  may be ~. 
the one re la t i ve l y  permanent feature at the court. Procedures for eva- .; 
luat ion should stress tile c lerk 's  respons ib i l i t y  to improve'on the op- it,; 

. • erations and mar.agement of that court, With oversight by the chief ad- i,~i 
min is t rat ive judge and advice from the CAC, inf ra note 106. . • !/ 

106 See a later section of t h i s  chapter, t i t l e d  " M ~ i s m s  (such as a CAt) for ~ 
Community P a r t i c i p a t i o n " .  In f a c t ,  the c l e r k  may serve as the l i a i s o n  be- 

:"., .- tween the court and. the CAC, in l ieu of the-judge (for reasons explained 
,-- in the referenced section, i d . ) .  ,. " . , .i. 

.. " 107 For the work of. the clerk in the New",York City housing •courts, see chapter ~ :" ' ,  ,.. 
• 6. This also was the approach of the judge in- the Hartford housing • ~ .:. 

court as i t  began i ts  operations. ~Interview with Judge Arthur L. Spada ., ~, 
Housing Session 'Superior Court o~f. Hartford/New Br i ta in Judicial Dis- .:!~.ii 
t r i c t  in H a r t f o r d ( J u l y  17, 1978) .  !: " i i ~ 

108 I d . .  Un fo r t una te l y ,  many cour ts  .do not prepar'e such . comp i l a t i ons  of  cese. .': !:~ 
decisions for other judges (who may rotate in) to use later Simi lar ly,  i ~" ~ 

• the ana l ys i s  of  cour t  data fo r  management, purposes appears o f ten  to be at ~. ' 
a crude or nonexistent level" th is  is. discussed elsewhere in th is  Report :' " 

- 109 Without benchbooks,..other judges rotat ing into the court may be s ign i f i cant -  . , 
.... " :, l y  hampered, p a r t i c u l a r l y  where the r o t a t i o n  is  f o r  s i x  months or l e s s . -  . : 

~; i i 0  See Wirier, supra note I0~ Rogers, supra note 49; chapter  4 (Hampden County) ;  : 
chapter  ]3---~ennepin County) .  I t  a-Tso may be poss ib le  to  use some of the . ~ 
c i t y ' s  community development b lock grant  funds (from the U.S. Department ~i 
of HUD) to develop these materials. Comments by.Kathleen Connell, na- i 

• ' " t ional advisor. : /.. 
• i- : 

. , . ~  • . ~ . . , .  . . i i , ' :  • . . • • : ~. . .. ; - 2 .40 -  :~ " . ..... ; 
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• ' . ~ or  she shou ld  be r espons ib l e1 !  I to the c h i e f  adm in i s t ra t i y ' e  judge in t h a t j u r i s ' -  I 
:, . . ~ . d i c t i o n  as wel l  as to app rop r i a te  o rders  o f  the  judge of  the housing Cour t  112 ~.! 

' " ~ /Generally, the administrative authority in the court should remain in the ,hands / / i  
- : , . .•of the judge of the housing~ourt,113.- Any statutory prov.isions or-ambigUities / 

~ / " to  the c o n t r a r y  - - . s u c h  as a n " i n d e p e n d e n t "  • c le rk ' s  o f f i c e  appointment - - / S h o u l d  I 
• . .~ be avoided when creating a new housing court. (The.clerk should,,.however, have. 

I ' ; the r ight  to "appeal" any adminiStrative dec is ionsto the chief admin is t ra t ive 
r . . . .  judge of - that  jur isdict ion should he or she feel that :the. functioning; of the 
, . .  .~ ..... . court is severely hampered by adverse decisions by the then-current judge.l l4 

_<>" He or she also should be able to request transfer, i f  that is the "only so]u- 
, , tion" .) ~' l /)q'~" ' l J l/ . . : ' 

" (7) The exercise of quasi-judicial authority (the cl'erk in  the ro le :o f  magi- 
' strate or commissioner, pursuant to Statute) generally should.not be.combined 

~ .< :. with mediation or concil iat ion work by tile same person In those situations 
, . ,  .... where this is done, special safeguardsare required. As a general rule, these, 
- ;  ~.>. . .• i~ • two functions should be segregated,although there are exceptions. (As th is set 

r. of issues is central to the role of clerk-as-quasi-judicial .off icer, i t  consti.- 
: i tutes, the remainder of the discussion in this subsection.) i :  ' ' 

• " " As"already explained, there are at leas t twenty- f i ve  basic administrative and 
. . . .  ' management duties of the clerk and ninetypes of quasi-judicial functions that 

can be..performed.115 In both types of roles, administrative and quasi-judi- 
• c i a l ,  the clerk frequently is involved in "dispute resolution". Theissue is not 

whether this task of dispute resolution is appropriate for the clerk's of f ice;  
- - /  c learly, .it is.116 i " 

.I 

Rather, problems can arise when a quasi-judicial of f icer also engages in media- 
-.~, t ion or concil iat ion act iv i t ies .whi le  s i t t ing  as the formal "adjudicatory '' o f f i -  
-~. cer. of the housing court.117 (This has been.discussed, in part, in a previous i 

!' 

. i 111 I t  was the consensus o f  the ABA's Specia l  Committee t ha t  the c l e r k  o f  the ! 
housing cour t  should not be independent ly  e lec ted  or  appointed,  due to  • 

'!- i , the sensitive nature of the clerk's duties and the need for clear ac-. i " ~ ''~ ! ' 

, . ,  . i  countabil i ty. Comments by Judge Laughlin Waters, Chairman (January 26, 
-i 1980). For an'approach con t ra ,  see chapter  5 (Bos ton) ;  chapter  4 (Hamp- i 

' - ; - -  .i " / den Cotlnty) ' . 
• . ! .  112 Note that the housing cou r t j udge is  subordinate to {he chief administrative ! 

. . . .  ' judge. See generally an earl ier section of this chapter, t i t l ed  "Judges 
i ' and Quas i - Jud i c i a l  O { f i c e r s " .  . . . . .  : i, i 

. ~. 113 This type of question became the subject of a 1979 dispute in the Boston I 
\ ' housing court. I t  was complicated by'apparent ambiguities between tra- { 

• i ~ dit ional practices, pre-existing statutory provisions, and new amend- 
........ t ments  engraf ted on to  the s t a t e  laws in 1978. See chap te r  5 (Bos ton ) .  

. . . .  - ~ ~114 The a d m i n i s t r a t i v e  appea ls  mechanism m u s t " f u n c t i o n " . e x p e d i t i o u s l y a n d  tho -  ! 

• " r ough ly  to d e l i v e r ,  f i r m  r e s o l u t i o n  so t h a t t h e  problems do not d i s r u p t  [ 
I \~ : the functioning of the court. This process was dysfunctional in •the 

'~': " s i t u a t i o n  c i t e d :  i d . .  , , 
I 115 These are l i s t e d  as-i-t-6ms #1-34 in t h i s  sec t ion  of  the chapter . "  ,. 

i 116 Dispute  r e s o l u t i o n  i nvo l ves ,  f o r  example, ass is tance  to p ro .se  l i t i g a n t s  and ÷ 
• ~, others; mediation ot disputes preparation and distrib-ut-To-n--of informative 

~ , :  ~ brochures r e l a t i n g  to housing d i spu tes ;  and, S i m p l i f i c a t i o n  and innova-  
" . . . .  • .i L.  t i o n  in the use of  n therw ise  "s tandard"  cour t  forms. It. a lso c a r r i e s  over, 

~ i n t o . r e f e r r a l s ,  tol the housing s p e c i a l i s t s ,  to o ther  governmenta l  agen- .. 
c~es,, and to nonjudicial dispute resolution programs i.n that locale. 

, 117 As. previously discussed i n  this section of the chapter, these functions may 
.- ~ .be accomplished as "C~e~k-mag is t ra te"  as "commissioner" ' ,  or as ( c o n t . )  

:-,. .>., "i i -2.41- ", - . . . .  - '~ ~ : : ' .  " . 
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section o f th is  chapter, in respect to judges. I18) An inquiry into this apparent 
dil~,~ma should include the following issues. 

(a) . lhere is the-question of whether or not the clerk should be performing 
quasl-judicial functions. ( I t  also is conceivable that other court personnel are 
clothed with the authority to do this work.119) 

(b) I t  is necessary to identify the types of cases in which the exercise of this 
quasi-judicial authority is desirable and helpful to the court and to l i t igants. 

(c) Situations should be identified which could.tend to give to potential prob- 
blems (others might not120). The idea is to identify where conflicts between the 
roles of "mediator" and "qua:i-judicial officer"could result, and then either to 
install safeguards in the •system or to separate the mediation and quasi-judicial 
roles altogether. 

Certain types of cases probably will not raise any conflict issues. Postpone- 
ments and continuances, agreed to by the litjgants present no real problems 
(unless there appears to be some pattern of questionable practices by the.clerk 
or abuses by litigants121). 

This is not, however, to say that all quasi-judicial sessions that result in 
"continuances" are acceptable; in fact, ~ they may not be. For example, a clerk- 
magistrate might seek to "hear" a summary process case, attempt to mediate the 
situation personally, and then "continue" the case until such-time as the parties 
perform or fai l  in their settlement. This type ~f situation is not an acceptable 
practice, since it mixes quasi-judicial and mediation roles. Such cases should 
be heard by.a full judicial officer: the judge. A mediator (such as a housing 
specialist) may try to accomplish settlement before the case actually is heard. 
A quasi-judicial officer's role should be limited (for example, handling the de- 
faults wherethe defendant does not appear or raises no defense at a l l ) .  

A narrow exception to the rule that mediation and quasi-judicial roles should not 
be mixed, is in u t i l i t y  shut-off hearings.122 In these situations, i t  is accep- 
table for the quasi-judicial officer to mediate while "hearing" the warrant re- 
quest. The reason for this is straightforward: rareTy is there a true "defense" 
available to the defendant.123 For all practical purposes, the case is not 

delegated under other statutory authority or rules of the court. 
118 See generally an earlier section of this chapter, t i t l e  "Judges and Quasi- 

judicial Officers". 
119 See id..  For example, a "hear.ing examiner" --  total ly separate from the 

~ l e - ~ - ~ ' s  off ice - -  may perform these quasi- judicial  functions. This is 
done in Hennepin County. See chapter 13. 

120 All  situations are p o t e n t i a l ~  subject to abuse, even when carefu l ly  l i m i t -  
ed by rules of the court. However, some mixes of authority are more 
l i ke ly  to give rise to problems than are others. 

121 A hypothetical situation best i l lustrates  this possibi l i ty .  Unscrupulous 
landlord-companies might regular ly misrepresent to unknowledgable tenants 
what wi l l  happen when they go to court, or migilt give them an erroneous 
statement of thei r  r ights.  Such tenants might agree to "set t le" ,  (waiv- 
ing their  legitimate defenses, i f  any) with the landlord simply obtaining 
a continuance and then later obtaining a default judgment i f  they fa i l  to 
pay. 

122~ This was discussed as item #28 in th issect ion  of the chapter. 
123 Id . .  Frequently, the issue is nonpa~Tnent without legal cause, i f  any legal 

error ormistake surfaces at the hearing, the clerk-magistrate is (cont.)  
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"contested"; nor are the issues of law complexi nor are the l i t i gan t s  l i k e l y  to 
be imbalanced in the i r  knowledge of the i r  r ights and duties; nor are mediated 
settl~nents l i k e l y  to disadvantage either partyL Al l  o f  the above reasons are 
c r i t i c a l l y  important to why a "mixture" of mediation and adjudication is accept- 
able in th is type of case.124 

This type of s i tuat ion does not prevail in most "disposses" (evict ion) actions. 
I t  may well be that the parties are unequal in the i r  knowledge of r ights  under- 
the law; the issues of law are somewhat complex;125 and there may be very real 
"defenses" that the defendant wishes to voice, but is unable to ar t icu late wel l .  
In these s i tuat ions,  one might think that mediation by the clerk-magistrate 
would be appropriate and helpful to both part ies. •However, i t  is not appropriate 
for reasons explained below, and there are other personnel within the court who 
.should accomplish th is  function of mediation instead.126 " 

A c le rk -mag is t ra te  could hear de fau l t s  in ev i c t i on  cases. I f  i t  is  apparent 
tha t  the defendant has any type of  defense, the case ought to be immediately 
t rans fe r red  t o a  judge.127 I f  i t  is  c lear  that  the pa r t i es  want t o  " s e t t l e "  
but need to ta l k  over the d ispute ,  the c le rk -mag is t ra te  should not switch in to  
the ro le  of mediator. Instead• the housing s p e c i a l i s t  or t ra ined mediator should 
take the case over,  handle the mediat ion,  and br ing the sett lement agreement t o  
the judge fo r  approval.128 ( I f  the mediat ion f a i l s ,  the case should be heard 
by the judge the same day i f  the par t ies  so des i re . )  The c le rk -mag is t ra te  
thereby avoids any mixing of. t he . r o l es  of ad jud ica t ion  and mediat ion.  

t~ l i k e l y  to cont inue the hearing or dismiss the company's request fGr the 
necessary warrant to,remove the meter. 

'~< 124 Small claims are mediated by the c le rk -mag is t ra te  under Massachusetts s ta tu -  
t o r y  p rov is ions .  See chapter 4 (H~mpden County): chapter 5 (Boston).  

~., Whether t h i s  shoulcr-b-e another except ion to the general ru le  of s e g r e -  
~i gat ing mediation from ad jud ica t ion•  i s .an  open quest ion.  I f  the s e t t l e -  ; 

ments subsequently are c a r e f u l l y  reviewed by a judge, t h i s  may be accep- 
:~.~ tablo, in pr incip le,  bu t  wi th another caveat. The l i t i gan ts  should be 
=: provided with a brochure pr ior  to the hearing. This brochure should ! 
~ exp la in  the process and s t a t e  the r i g h t s  o f  the par t ies  to•have t h e i r  
!~ case heard before a judge. I t  should note the l i m i t s  of  the c lerk-magi -  ! 
~ st rate 's  authori ty.as a "mediator" Other precautions should b~ i n s t i -  ~ ' 
~.~ tuted as well i f  th is practice is to be followed ( th is  is explained in ~ t 
~ the text t'~at fol lows). One conceivable rat ionale for allowing a small 
~. .claims case to proceed in th is  mixed fashion is the d is t inc t ion  f rom ~: ~ 
~ summary process act ions whereL the net r e s u l t  may be the denia l  o f  ' ~ 

shelter. !', • , \ 
125 Warranty of hab i tab i l i t y  law(s) prov!de an e~xample. !: ' ~ ~, • • . ..\ 

"• 126 Housing special ists volunteer mediators, o r  others who can supervise " "\ " 
• . mediat ions and are t ra ined  to do so, -are discussed elsewhere in t h i s  

• -- Report. ' L ~ . .  ; i ,:~ \ --~ 
~: 127 The hearing examiner process u t i l i zed  in Hennepin-County follows th is  ~ 
:~ type of  format. See chapter 13. (However• there are no housing specia- 

l i s t s  to refer  d isputes to for  supervised set t lements.  The cases t h e r e -  :. 
f o r e  must go to the judge or e l s e ,  ar~ s e t t l e d  ! ' in the h a l l "  in an " 
unsupervised s e t t i n g . )  :i . ~ .., 

128 There is some advantage to l e t t i n g  the c le rk -mag is t ra te  review these set-  " 
t lement agreements in l i e u  of a judge .doing so. I f  the ru les  of  the 
c o u r t  so permit,  and i f  the c le rk -mag is t ra te  is h i gh l y  knowledgable 
and experienced, t h i s  may be a workable o p t i o n .  (However, the judge in 
that  c, ourt~should p e r i o d i c a l l y  examine the t~pes:of  set t lement agreements 
.the Clerk-magis t ra te  is approving.)  ~., . .1 
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This two-step process may appear cumbersome. While i t  does add an extra 'step, i t  
is a ~ood one in that the two different roles are kept separate in the eviction 
cases. -129 There are substantial reasons for maintaining this separation. 

,-/ 
(1)-The magistrate's calendar i /  not slowed down. Other l i t igants are not dis -~ .... 
advantaged by waiting while the clerk-magistrate "mediates". 

(2) The l i t igants have more time to discuss the situation with the housing spe- 
c ia l i s t  ar:d to discuss the situation more fu l ly .  / .. ; T : 

(3) The settlement, is supervisedl30 by an individual who is not bound bY rules 
of evidence to l imit  his or her f ield of inquiry. 131 Thus, the parties are 
able to explore what might be only one dispute within the context of a series of 
problems; Thus, there can be an opportunity For ful l  dispute resolution (and not 
r e s t r i c t e d  to the  l ega l  i s s u e s ) .  - -~..  

The l a s t  r ea son  perhaps  i s  the  most  t e l l i n g .  Simply pu t ,  most l i t i g a n t s  a re  not  
il at case when they come to court as defendants; nor are they well informed. The 

"majesty" of the courtroom setting and the rapidity, with which most cases are 
• handled makes many unrepresented defendants uncomfortable and unable t o  exp la in  

t h e i r  problems. They also tend to be t im id  abou t  ob jec t i ng  to what they th ink  
Ii judge insisting on. . ~ .~_ . the is 

I Similarly, i f  the clerk-magistrate is "holding Court" in his or her quasi-judi- 
cial role, l i t igants may feel restricted, particularly i f  what they want ':o do is 
"solve" their problem rather than to l i t igate i t .  Under these conditions, the 
clerk-magistrate should not be engaging in mediation. : 

~i ~t may be true that only a few defendants w i l l  object to mediation by a ~clerk in 
a quasi-judicial role. They may not be informed of their "right" to have their 
cases heard by a judge. They are l ikely to acquiesce even i f  so informed, per- 
haps believing taat i t  "wouldc't do any good" to insist on a hearing by a judge. 

Moreover, for reasons already explained, this more hurried and narrow mediation 
(than housing specialists or others might accomplish) is not advantageous.132 

' ~ To the extent poss~ible in the major i tyof  cases,133 therefore, the two roles of 
", X 

\ ~- . :. ~ -\. 
129 Note again that  the emphasis is on these cases fo r  reasons expla ined in the 

' :- ~ t ex t  at supra note 124. -, 
130 I f  t im cour t  has no one to accomplish set t lement  Work (as housing spec ia l -  

: i s t s  or even t ra ined  vo lun teer  med ia to rs ) ,  there is a predicament.  Then, 
t h e c l e r k - m a g i s t r a t e  e f f e c t i v e l y  cannot send the case to mediat ion,  and 
the l i t i g a n t s  must s e t t l e  the case themselves, w i thout  ass is tance.  This 
p rac t i ce  is c r i t i q u e d  elsewhere in t h i s  Report.  At the very  l e a s t ,  the 
c o u r t  shou ld  equ ip  the  p a r t i e s  w i t h  i n f o r m a t i o n a l  m a t e r i a l s  in the  
event tha t  they must do w i thou t  the ass is tance of  any mediator .  

131 A hear ing in cour t ,  obv ious ly ,  is bound to r e s t r i c t  what can be discu~sed~ 
' due to "ules of ev idence,  germaneness, and the legal  issues in con t rove r -  

sey. 
~ 132 Two counter-arguments are tha t  the process is more .exped i t ious  than be fore  a 

mediator ,  in that  the pa r t i es  know they have to "keep to the issues" ;  
~ and, tha t  the case, now a l ready be fore  the " c o u r t " ,  might j u s t  as wel l  be 

completed at that  t ime w i thou t  f u r t h e r  burdening o ther  cour t  s t a f f  to act 
as mediators.  

:~ i33  Cer ta in  except ions,  such as small c la ims or u t i l i t y  warrant hear incs may be 
acceptable.  See g e n e r a l l y  supra 'no te  124. 
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I 
mediator and adjudicator ought to be segregated. 134 .~ 

This, l~hen, leads to.the next.section of th i s repor t .  I t  deals with "The Housing /. 
Specialists and Parallel Special Functions in the Courts". 

Conclusion 

The role of clerk of the housing court is a very important one, as the text of  
~his Report repeatedly indicates. The tradit ional and new roles of the clerk -- 
set forth as 34 functions ear l ier  in this section - -  should be -considered at 
great length. The c i t ies studies for th is  Report (chapters 3-15) provide many 
specifics for the principles already discussed. Innovation and experimentation 
are to be encouraged, as long as system safeguards and review or oversight 
mechanismsoare bu i l t  into the process to allow for later adjustments and change. 
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HOUSING SPECIALISTS & PARALLEL SPECIAL FuNcTIONS ,': 

IN DESIGNING A HOUSING COURT, CONSIDERATION CAN BE GIVEN TO A UNIQUE FUNCTION: 
THE HOUSING SPECIALISTS' COMPONENT. THERE ARE SEVERAL ALTERNATIVES FOR:ESTAB- 
LISHING THE STAFFI~G OF HOUSING SPECIALISTS OR PARALLEL SPECIAL FUNCFIO~ALSTS. 

Housing special ists, estabiished in several of the specialized courts studied 
for this ReDort, can be one of the most important ingredients for the function- 
ing of a loca l i ty 's  housing court. I t  is appropriate f i r s t ,  therefore, to re- 
view the range of the special ists'  formal relationships with the court as well 

:->.. as the personnel charactertics of these o f f i c ia ls ,  l 

~,~ (1) The f i r s t ,  and "classic", type of housing special ist is ,  for a l l  intents and 
~:.~ purposes, a direct employee of the specialized court for which he or she performs 
~ work. The specialists are responsible to, and report to, the judge of that court. 

~•; In al l  l ikel ihood, the special ists have been personally interviewed and selected 
~ by the judge (or former judge) of that housing court. On the other hand, i f  the 
~ judges are rotated frequently, these interviewing and selection responsibi3ities 
i~'!~!il may be vested in the chief administrative judge of that jur isd ic t ion.2 

~!#~,~i:c~ There are many possible variatiGns on the above approaches. The housing special- 
~ ;  is ts  may be hired under a general merit system selection j~rocess; or, they may 

serve simply at the discretion c~f the appointing authority. 

~.~ The actual, formal appointments to these positions may be done by various Pub]it 
' ~ - .  ~ i  authori t ies. (St r ic t ly  "po l i t i ca l "  appointments outside of the court system are 

. . . . . . .  not favored. 4) But the cnre concept is the reporting relationship to the judge. 

" _  i~!~ Specialists' salaries may be paid: out of the specialized court's own personnel 
:~•~ budget; out of the overall court system budget; or, out of other • funds available 
!c'-~ : to the court administration system. 5 

• ,~:~[~ A number of scenarios may apply to the process of "new,hires". The judge respon' 
. ~!~ , ~ sible for selecting the specialists may ask a cit izens advisory commission to in- • 

, ~..:~ ~ terview and comment on a short l i s t ,  or even, to screen the i n i t i a l  applications.' 
~;-~ \ He or she may wish this type of advisory input, or may want avoid i t  altogether. 

• ~"~ ~i S t i l l  other types of non-binding "clearances" may be bu i l t  into the system, for- 
~J~i~ 'mal ly or informally. The key concept, however, is accountability to the court. 

" '•',* ~ I In a la ter  part of th'is section, the duties and responsibi l i t ies of these spe- 
" "~ '~i~i ~ i ewed . "  . . . .  ,v~ \ 2  c i a l i s t s  are rev  . . ~ . 

~;!•! ~ I t  is probable, in any event, .that the chief administrative judge wi l l  exer~ 
. . ?. • ~.-..'. , . \  :. - - - - c i s e  some d i s c r e t i o n  f o r  r e v i e w  and a p p r o v a l  i n  t hese  m a t t e r s  

,.~: 3 The re  m a y - o r  may no t .  be any c i v i l  s e r v i c e  s y s t e m - t y p e  p r o t e c - t i o n s  ~ e g a r d i n g  
"- H , " t e r m i n a t i o n s o r  d i s c i p l i n e  o f  emp loyees .  U s u a l l y ,  appea ls  wou ld  be made 

,-~• ..... J /~ 'i" t o  t he  c h i e f  a d m i n i s t r a t i v e  j u d g e ;  s h o r t  o f  t h a t ,  t h e  o n l y  p r o t e c t i o n  may 
. ,. ~ be to seek a remedy througn l i t i ga t ion  in the general jur isd ic t ion courts. 
~ k .  ~ 4 ,This type of basis for appointment might •interfere with desired levels of ac -  

,~ ~ c o u n t a b i l i t y  p r e f e r r e d  by most j u d g e s .  On t he  o t h e r  hand ,  i t  c o u l d  be a r -  
• ~..~i •\ gued t h a t  a p o l i t i c a l  a p p o i n t m e n t  and consequen t  i ndependence  m i g h t  r educe  
!;!~ . internal pressures on housing specialists to conform to a system as then 

• ~ administered by a part icular judge. ~ ' / 
, -  i~i 5 In fact ,  a specialized, court's budget may not be •easily extrapolated from the 

. . . .  overall court system budget in that ju r isd ic t ion.  See a later section of !~ 
.L~:! t h i s  c h a p t e r ,  t i t l e d  " B u d g e t a r y . a n d  Cost  I m p l i c a t i o n s ~ r [ . •  . . . .  !- 
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Court systems currently using ful l  housing specialists, employed bY the housing 
courts, include-Hartford-New B r i  burgh.g " rain,6 Hampden County,! Boston,8 and Pit ts-  

(2) A second type of •housing special ist - -actual ly;  only a method of "acquiring!' 
such a position--was used in Buffalo.lO There, a CETA position was available to 
the housing court and the person fu l f i l l ed  these responsibil it ies for some period 
of t ime. However, when continued use of these funds was no longer possible, the 
position could not be f i l led  and the housing specialist function was lost. The 
cit izens advisory commission cited this fact as one of the main defects of the 
continued functioning of the housing court in a report to the state legislature. 

Under shortages of personnel and budget, the Hampden-County housing court added 
to the two housing specialist slots that i t  already had. "ll A court b a i l i f f  was 
named a half-time housing special ist ,  and is.able to perform some of these tasks. 

(3) The third type of "housing specialist".has not been used frequently at a l l .  
In fact,  this arrangement probably is best used as a transition method for a new 
housing court, ' until the special ists'  l ine-item can be added to a budget submis- 
sion the following year or years. 

Here, the idea is to "borrow" an individual or several persons from an executive 
agency or agencies of local government. For ex~mole, the building or housing ant 
Community development department might put an employee(s) on loan to the court 
to perform the duties of a housing special ist .  

There are potential disadvantages to this ap~;roach. (a) One is that the person 
remains an e~ployee of his or her originating department. (b) Second is that the 
individual is primarily accountable to the original agency, although any assign- 
ments are being made by the Court. (c) Too, the individual is l ike ly  to look 
more toward the career patterns and orientationS, acquaintances, and policies of 
the agency-employer than to the court policies, procedures, and personnel roles. 
(d) The person assigned maynot have all the ski l ls  and background desired of the 
ful l - f ledged housing specialists. For example, a health department inspector on 
temporary assignment to the housing Court may not have, or real ly  wish to obtain, 
any expertise in landlord-tenant programs and services available in that c i ty ,  
for use in the counselling of defendants. (e) The court loses the poss ib i l i t yo f  
continuity in its specialists' functions as, at some point, that particular em- 

,'6 See chapter 3. See genera!ly Spada, The Hartford-New Britain Judicial Dis- 
t r i c t  Housing Court, 17 URBAN L. ANN-~-'I87 (1979). There, the housing spe- 
c ia l is ts  work out of the two ~eparate branch offices of the housing court. 

7 See chapter 4~'" Croteau, Housing Specialists in the Hampden Couhty-Housing 
Court, id. at 85. See gen~-TI-y Peck, The Hampden County H--6us-~g Court: An 
Overview, id. a: 65: Wirier, Pro Se Aspects of H~pden County Housing 
Court: Help-Tng Pe)ple Heip Themselves, id. at 71. 

8 See--chapter 5. See i ~ a l ! y  Garri ty,  The Boston Housing Court: An Encouraq- 
~ng Responseto Complex l:sues, id. at 15. 

9 Seechapter 9. The soecia-TTs~]-]re t i t l ed  "probation off icers",  in line with 
the t i t l es  and positions for other courts in that c i ty ,  and handle only 
code enforcement-related cases. 

10 See chapter 7 (Buffalo); Lo Russo, The Buffalo Housing Court: A Special Court 
for Special Needs, supra note 6, at T99. Conversation with Father Den]s 
Woods, •chairman of that C~C, in New York City at a NAHRO conference's 
panel discussion (with Woods, the Report Editor, and Robert Gould of New 
York City, ABA project advisor-guest) on.housing c.ourts (June 16, 1980) 

I I  See chapter 4 (Hampden CoUnty). 
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' '  ..... " i p l o y e e  i s  l i k e l y  t o  h a v e  t o  r e t u r n  t o  h i s  o r  h e r  a g e n c y .  ( f )  The a r r a n g e m e n t  may ~. ~ 
"-<: ..... conceivably lead to questions at a la ter  date why, " i f  i t  works", the court needs ~ /~ 

~>-. ~ any addit ional budget appropriation for i t s  own housing specia l is ts.  (g) Final- ~ 
~ ly ,  certain functions may not be able to be handled bytemporary non-court per- 

- ~ sonnel, Under court rules or other requirements of applicable court system laws. 

Nonetheless, the approach is one that is better than having no housing special- 
! i s ts  available at a l l .  In Indianapolis, a specialized court 12 fe l t  i t s e l f  ham- ~ 

--~>'-  | strung for some period of time, operating without special ists un t i l  a budget for !, ,{ 
i same was approved In Syracuse, which has been considering a form of a special- ~ ! 

• i ized court for code enforcement cases, th is  approachwas proposed andwas tenta- 
I t i v e l y  agreeable to the c i t y  agency concerned ~. -It may be :u t i l i zed  during the i }• 
i period that the experimental six-month project ~is carried out in that c i t y . !  3 ' ~. 

" - ~ - - ~  f (4) The fourth type of arrangement can not r ea l l y  be characterized as one of a 
_ . . _  . .  

.. "housing specia l is t "  at a l l :  hence, the terminology i n  the t i t l e  of th is  section 
..... of "The Housing Specialists and Paraalel Special Functions". 

L 

This type of special ist  is one who is assigned to the specialized court for the i " 
express purpose of handling his or her agency's court-related duties. That. is,  ~{ 

..... . these s t a f f d o  not assume the mantle of housing specia l is ts.  They are available .i 
at or to the court to take on certain assignments, based on the agency's percep- !, 
t ion of what thei r  work should en ta i l .  There are a number of subtypes, below, i 

(a) One of the agency staf f  may be stationed at the court i t s e l f  almost al l  of 
the time. This person may be, for example, a senior inspector who is able to 

"i, answer questions put to him or her. by the court. However, th is  person~is not 
necessarily the prosecuting witness in a code case: and, may or may not be Jim- 

-', i ted to offer ing expert testimony. 14 Courts that use th is  system include New: 
York City and Chicago.15 

--- (b) Certain special is t  inspectors may be available as a team on a periodic basis 
" as a " f l y ing  squad" to make special inspections ordered by the court. This can 

• '. occur, for example, for a bui lding that is in court that day and there are ques- 
..... L t ions as to the continued existence and severi ty of v io lat ions {hat have. been ii ~ 

..-.,...:..-~ ci ted (or raised as a defense by a tenant). Again, New York City has implemented I 
- ,  thisTmethod. 16 i!,~ 

" " " i 

• . ~ 12 The Indianapolis court is uniquely labelled the "Environmental Court". See ~ 
~" .i.i: generally chapter 16 (re Indianapol is);  Jester The Indianapolis Environ- ~i 
--- mental Court, supra note 6, at 209. " i ."! 

.__i ....... ~ 13 See chapter 16 (-F-e Syracuse's report, submitted as part of reporting to the -i 
"----ABA-HUD Program fcr i ts  "planning stipend" work). Conversations at Novem- 

ber 1979 Syracuse meeting of local o f f i c i a l s  as well as the Report Editor. 
J 14 In criminal code enforcement cases, usually the requirement is that an in- .~- 

spector who has personally examined the. subject premises must be the one " ~- 
.... to tes t i f y .  I f  the inspector is always stationed at the court, he or she . i ',- 

would not be the tes t i fy ing inspector. ( I t  is possible, of course,, that ~ ' 
: i f  code v io lat ions were characterized as c i v i l  matters, personal testimony i .", 

' " i might not have to be offered.) In landlord-tenant cases"involving only an 
interpretat ion of code provisions, actual inspections may not be required, i 

: 15 See chapter 6 (New York City).  i 
16 I-I~-~.; chapter lO (Chicago). Other c i t i es  also use the "team inspection" ap- 

~p roach .  However, usually they do so by scheduling i t  administrat ively,  
rather than in response to court cases. Nearly al l2courts could, under 
arrangements with the agencies, do th is  (Such as for hotels and •other pub- ;-- 
l i c  occupancies requiring use of an inspection team of specia l is ts) .  -~ 
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(-C) Agency staff may be assigned most of the time at the court, tocounsel .the 
tenant-defendants in landlord-tenant cases after an eviction has been ordered, 
In effect, their purpose is to make in~nediately available.special social, or other 
services in that city, so as to help mitigate the impacts of the judgment on the 
defendant. The Rent Court in Baltimore uses this approach:in its ."emergency 
eviction center".17 The housing court (for.code enforcement cases) in C.hicago 
also has such counselling services in the courthouse building. 18 " 

(d) There may be other at-court services provided by agency officials or :by pri- 
vate organizations. Examples include: mediation may be handled by bar association 
volunteers, as in Los Angeles: 19 attorneys or law students may be avail•able to 
assist defendants who cannot afford legal representation20 or, this may be ac- 
complished, as it is in many cities, by outside legal services offices; there 
also are organizations that offer nonjludicial dispute resolution services.21 

(5) Finally, some courts have chosen not to use .housing specialists. 'Some have 
made this a conscious choice, rather than as a result of budgetary pressures. As 
an example, New York City's housing court administration has stated that i t  feels 
.the current relationships with the code enforcement agencies f u l f i l l  whatever re- - - 
quirements it would otherwise have for housing specialists.22 Chicago's housing 
court (code enforcement only) feels that it has no need for any housing special- 
ists. I t  finds that i t  can rely on the inspectors that regularly appear in that 
court, to accomplish whatever tasks are needed. 23 ~ I .... 

In this general refrain--that is, of special functionalists who deal with the 
court (although, not at all relevant to housing .specialists' tasks)--there are 
two-other major types. :. 

(a) The f i rst  involves the use, within the agencies themselves, of specialists 
who handle all of-that agency's cases in the specialized court. In effect, these 

: persons are the i itigation-preparation and prosecuting team in code enforcement 

.,f 
/. 

17 S e e  c h a p t e r  8 , ( B a l t i m o r e ) .  T h i s  e v i c t i o n  c o u n s e l l i n g  t a k e s  p l a c e  a f t e r  j u d g -  
! ments by thecourt. There are no housing specialists in eithe~ the Rent 

Court (evictions) or the Housing Court (code enforcement); both courts are ,, ; ' i  
" i ' presided •over bythe same judge. " ~ ',. \., .. 

18 Seechapter lO (Chicago). See generally Rothstein, The Chicago Experience, " • 
\ i --~-17 URBAN L. ANN. 133 (1979); Fusco, Collins & Birnbaum, Chicago's Eviction 
~- /.. Court: A Tenant's Court of No Resort, id. at 93: .Klein, The Politics of 
~ ..'.. -. Housing Dispute Resolutioh, id. at 353. \.. .: :. 
\ .19 See chapter I I  (Los Angeles): Epstein, The Los Angeles Landlord-Tenant Court, . 

" i id. at 16.1. Los Angeles does not have any housing specialists. . " 
:.20 See--chapter 12 (Detroit). See generally Reed, Detroit Code•Enforcement and 

~ . .  the Housing Court Debate, id.  at 215 (which• argues against establishment. 
. ~:. ' of a specialized housing Cou~t; another that explains a similar point of 

' :. view is. Rogers•, An Alternative to a Housing Court, id. at 177). . -  
21 See chapter 18 (nonjudicial dispute resolution); HOU IS~iR-G JUSTICE:OUTSIDE OF 

..i ----THE COURTS: ALTERNATIVES FOR NONJUDICIAL DISPUTE RESOLUTION (R. Scott ed.) 
" ( i979)(publ ished in prel iminary version by the ABA). See general ly  blcGil- 

.~c l i s  Neiqhborhood Jus t ice  Centers and the Mediation of Housing-Related 
, D isputes ,supra  note 18, at 245; Warman, Mountain View Rental Housfng Med- 

ation: A Grass Roots Program, id. at 271; Ebel, Landlord-Tenant Mediation 
\~. Pro~ec-t in Colorado, id.  at 279; Fogel, The San Jose H o u s ~ r v i c e  Cen- 
' .  t e r ,  id.  at 287: K l ~  supra note 18. See chapter 14 (Phi . lade lphia ) . .  

22 See-genera~y chapter 6 (NewTKor-6-F!<-City).. ~ ; ' . . 
23 Conversation between the Report Editor and Judge Richard. Jorzak. o f C h i c a g o , ,  .... 

ABA. . project, advisor~guesti (March 13; 1979)., " " ' , ! I ~ ' i . " ! . i :  " 
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' " . " • " ' ' " " " . : : [  " !'~'~:~"i., cases. The .team may Include a ch,ef compliance officer • (a senio," agency, inSpec-. !#i~ ~ 
tor) who reviews the cases, does. a final pre-tr ial inspection, and provides the . 'i!ii~ 
testimony in court. The .team also includes an attorney who, in PittSburgh's 24 i~!". 

• " " ' "  . ' " '  - , , . /  =' . " ' ,  . . . -  t .  L [ ' " ' ".  " - ' - .  - , '  , " :.. : '  . t: 
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case, ~s housed within that agency. 

The other type of personnel may be found in the office of the corporation coun- 
sel,- c i t y  attorney, or state's attorney. Most c i t ies do not assign any one at- 
torney "permanently, to this job.25 Others have highly s~ecialized attorneys, 
as in Chicago26 and Los Angeles; 27 Hartford-New Britain28 has the •attorney 
with an off ice at the court i tse l f .  

HOUSING SPECIALISTS CAN SERVE A NUMBER OF VARIED AND IMPORTANT. FUNCTIONS. THEY 
SERVE THE JUDGE OF THE COURT, THE MEETING OF THE RESPONSIBILIT'IES OF THE COURT, 

ii:~i \-:4. '  

! 

, ; , .  

--.::i 

AND THE MEMBERS OF THE PUBLIC THAT APPEAR, OR MIGHT APPEAR, IN .MANY DIFFERENT 
TYPES OF HOUSING-RELaTED CASES. 

z 

Most of  the func t ions  of the housing s p e c i a l i s t s  are defined by the type of  spe- 
c i a l i z e d  cour t  in which they-serve.  The broadest range of  a c t i v i t i e s  occurs in 
a comprehensive-housing cour t ,  which has j u r i s d i c t i o n  over many types of housing- 
re la ted  cases: l and lo rd - tenan t ,  code enforcement, small c laims• and c i v i l  ac- 
t i o n s .  (The i r  r e s p o n s i b i l i t i e s  are reviewed l a t e r  in t h i s  subsect ion.) .  

In spec ia l i zed  courts wi th  on ly  code enforcement j u r i s d i c t i o n  or w i th  on ly  sum- 
mary process (ev i c t i on )  j u r i s d i c t i o n ,  t h e i r  r e s p o n s i b i l i t i e s  cover a more narrow 
range. The quest ion i s ,  can these cour ts  use other personnel instead of housing 
s p e c i a l i s t s ?  The. answer is a q u a l i f i e d  yes, as ind icated in the previous subsec- 
t i on  that indicates the various types of housing s,pecialists and parallel special• 
functionalists. 

The yes answer is somehwhat qualified because there are limitations inherent in 
the accountability, duties and assignments, experience and expertise, and profes- 
sional interests of these substitutes for housing specialists. A more definit ive 

i 

/ 

24 

:'}i! 
i,,. 2s 

This aPproach has much to recommend i t .  Conversations between the Report Ed- 
i t o r  and Judge Alan Penkower, ABA pro jec t  na t iona l  adv isor ;  and, a t torney 
Robert Borgoyn,ABA pro ject  adv isor -guest .  In t h i s  case, i t  is  done wi th-  
in the Health Department of  Al legheny County. See chapter 9 (P i t t sbu rgh ) :  
Penkower, The Housing Court. Of P i t t sburgh ,  supra note 18, at 14l.  

This mayno t  prove to present any problems in some. c i t i e s  where the number 
• ; ~ •  ~ of  prosecut ions are low. In others the s i t u a t i o n  has caused.some.d i f f i -  

j... . ..\ c u l t i e s ;  See chapter 16 ( re Miami's repor t ,  submitted as par t  of  the te. 
~ • ~. the ABA-HUD Program for i t s  "p lann ing s t iDend"work) .  . Conversations at 
~'~ , " Miami meetings of local  o f f i c i a l s  and the Report Ed i tor  (Apr i l  of  1980). 
~ ~ ' .2'6 See chapter.. lO (Chicage) Conversations (1980) between, o f f i c e  of  corporat ion 
~ ~. '\ -counsel attQrneys, the Report Ed i to r ,  and Judges John Sulewski and Richard 
~:" ~ \ Jo rzak  ABA •project advisor-guests•  This is a large s t a f f ,  w i th  as many 
~;, ~.. ~\ as two at torneys ~ssigned to each of the f i v e  courtrooms handl ing the code 

"~ . \ - r e l a ted  cases in the housing cour t .  
See gene ra l l y  chapter I I  (Los Angeles). .  Conversations between the Repor tEd-  
",-- ~tor a ~ ~ i t y  a t to rney 's  s t a f f ,  about the c reat ion  of  a un i t  o f  a t t o r n e y s  'L 

. _ . 

' . ~ "  "~  . . . .  i 

. . .  • . '  

27 

;'.28 
~. In tha t  o f f i c e  as.of  la te  1980. 

See chapter 3 ( tar t ford-New B r i t a i n ) ;  'Spada• supra note 6. The f u l l - t i m e  
p o s i t i o n  w a s i a t e r  Changed to a h a l f - t i m e  p o ~ n • . b u t  the a t to rney  actu- 
a l . ly  has o f f i ces  in the housing c o u r t ' s  own b u i l d i n g .  1980 conversat ions 

' between the Repor~Edi to r  and court  s t a f f ,  inc)uding a t to rney  Raymond Wei- 
~:, . z a i i s ,  ABA pro jec t  adv i so r -gues t . .  - . ,: 
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answer is not possible, sinc( i t  appears thatmany Eourts feel th can do with- 
out housing specialists .per se. Others feel quite the opposite, and believe 
that the ful]-f ledged housing specialists are essential, r 

The functions of these.specialists in a comprehensive housing court30 are many. 
They are reviewed br ie f ly ,  below. Additional information is found in the various 
study c i t y  chapters that follow.31 

( l )  They can serve as investigators for the judge, act ingas the eyes and ears of 
the court. In contested landlord-tenant cases, or even code enforcement cases,32 
the judge can request the special ist to make a "view" for the court (as for the- 
existence of putative code violat ions).  A report is then f i ]ed or given in open 
court. This maybe done during a continuance of the case:. In rare-instances, i t  
may be accomplished in a matter of hours, while the hearing>,is recessed pend•ing 
th is repor t . -  

In th is• funct ion,  the~housing special ist is acting as a resource to the court. He -.- 
or she'only ind i rect ly  is a resource to the l i t i gan ts .  -Sometimes, the fact that ,~..; 
the• coumt intends to. schedule such a view• leads to changes by the l i t i gan ts  oZ .~ • . 

! i / 

~,,,' ~ . 

: ! ! 

i 

i 

c~ 

thei r  testimony and.the case then proceeds. - " 

(2) Some courts Use'.the housing specialists as a "referra l"  source in the code~..., <~ 
enforcement"-cases.~33 .-'The specialists then work with the deiandants during the: ' 
period .of theCOn{:inuance in the case. This is par t icu lar ly  helpful when i t  is 
evident to the court that the defendant.simply has not understood the charges 
and the nature of the case brought against him om her.34 

Some courts continue the vast majority of the code enforcement cases.35 They are 

29 The housing courts with housinc, s p e c i a l i s t s  include those i n f r a  note 30, and 
some courts lacking such s p e c i a l i s t s  argue s t renuous ly  that  they are key. : 
See 9enerally chapter 7 (Buffalo): chapter 16 (re Indianapolis). ~ i 

30 See chapter 3 (Hartford-New Br i ta in) :  chapter 4 (Hampden County); chapter 5 i 
~Boston). One comprehensive housing court does not have housing special- :;: 
is ts .  See Cohen, The New York City Housing Court: An Evaluation, supra ~ 
note 18, at 27. S~e of the judges note that such special ists are not , i/ 
needed due to the use of other a n c i l l a r y  persQnnel Conversations be- l: 

• - " I !  _ 

tween Report Editor and Judge Francis Smith, ABA program national advi- # 
s o t . .  But see, Goodmen, Housing Court: The new York Tenant Experience, 
supra note l-8-~-,at 57. :. . 

31 See chapters 3-15. ~ ~, • 
32 ~ e  judges use the speciali,sts, on occasion, to spotcheck for code ~nspec- ,~. i 

t ion system abuses in code cases. Others indicate that they do notwant i 
to use housing specialists for this stated purpose, because i t  gives the ~ 
administrative agencies the impression that the inspectors are not com- : .;- 

- 

pletely "trusted" Whi-le they wi l l  not schedule any .independent views in 
these cases, they may have the special ists work with defendants during the 

" continuances of the cases. Other cour ts  may have the o r i g i na l  bu i l d ing  in . . . .  
spector, the housing special ist ,  and the l i t i gan ts  or defendant meet at !. '~ 
the subject premises dur ing the continuance per iod.  (Conversat ions,  in " 
conf idence, wi th var ious judges and the RePOrt Ed i to r  (1979-80). i ! 

33 This even may be done at the arraignment, ra ther  than formal hear ing,  stage. 
See . e n ~ _ l y  chapter 5 (Boston). " i 

34 An e;~ample is an elderly defendar~t who owns the building; or, a tenant who is 
obviously unable to comprehend the nature of a tenant house-keeping Viola- 
t ion against him or her,perhaps because of i l lness of mental in f i rm i t ies .  

. 35 See generally id.. ~, i 
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in" the habit of referring the cases, in the f i rs t  in•stance; to the .housing spe.. ii 
c ial ists,  and expect them to try to work for compliance with the defendants..(As 
discussed later in"this Report,36 this follows on the heels of. a11 of the/ef- 
forts of the administrative agencies to obtain:compliance prior to f i l i n g a  court 
case. )  These over-abundant referrals37 can greatly overload the specialists, 
and can tend to delay or protract the enforcement process even further.- 

In the referral process,.the housing specialist Works with the defendant to help 
achieve compliance. The specialist can explain: (a) what needs to be d.cne, to 
correct the violations; (b) the availabil i ty,  i f  any, of financial assistance at 
low interest rates or under special city programs; and, (c) any technicalities.of 
obtaining bids ,for repairs. Moreover, the specialist can: (d) do an inspection 
when the defendant says the repairs have been made on any or all of the viola- 
tions: (e) make reports to the court on the defendant's progress; and, ( f )  i f  
necessary, see to i t  that other city agencies follow up on the case or lend some 
assistance to the defendant. . : : 

(3) Also .in codeenforcement cases, the specialists may act as "probationoffi-  
cers". 38 The difference here, is that the defendant has been judged:"guilty" in 
a code violation case. He or she may be placed on probation as part of the dis- 
position in the,case. 39 Many of the smne services as noted above, are rendered 
by the specialist . . . .  i 

(4) In landlord-tenant cases, the housing specialists may act as mediators for 
purposes of supervising settlement discussions between the l i t igants. .  This may 
be done prior to the  calendar call of the cases in court that day. 40 ::-~:-- 

I t  also may occur after the hearing has begun, i f  i t  is obvious to the judge that 
this is the best course to take. 41 As noted later in this chapter,42 a preferred 
practice may be to have the litigants reduce any settlement to writing, with the 
help of the housing specialist. I t  then can be reviewed by the judge, correc- 
tions made i f  this is necessary, and the agreement entered in the court • record 
or as part of a condit ional judgment. 

In l imi ted instances, the judge may continue the case for several  days rather 
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36 See a later section of this chapter, t i t led "General and Remaining-Issues". 
----A number of issues are raised about courts' code enforcement procedures. 

37 One court often announces at an arraignment that the case is "HSD", meaning 
that i t  has been referred to the housing specialists department. I f  other 
courts were to do so, i t  would be helpful for the judge to briefly explain 
what this means to the defendant. The explanation need not be lengthy, i f  
the court gives the defendant a sheet of information as to how the process. 
with the housing specialists works. In addi.tion, either a housing spe- 
ci.alist-or an assistant clerk or b a i l i f f  sh~Id be immediatelyavailable 

' to the defendant .while he or she. i s . s t i l l  in the coUrtroom, to assist i f  
any confusion remains. - , 

38 This is their t i t l e  in Pittsburgh's housing court. See chapter 8; Penkower, 
supra note 24; sources supra note 7. 

39 = Another part of the disposition may be to levy a fine, suspended in whole or 
in part, pending compllance. See generally_ chapter 9 (Pittsburgh and Al- 
.legheny County): infra note 42. 

40 This is done in Hartfo-{o-?-d-=--New Britain. See c h a p t e r  3.  " " 
41 Some cases may become complex and, perhaps, highly emotional. To seek a sat- 

fac tory  resolution, t h e  case may be continued for an hour, pending discus- 
sions with t h e  h o u s i n g  specialists. . . . 

42 See supra note 36. 
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than f i n i s h  the hearing on the date i t  was f i r s t  ca l led .  The problem is  tha t  
t h i s  may tend tO disadvantage the p l a i n t i f f  in what is supposed to be a summary 
process case. 

(5) Also in land lord- tenant  cases, the housing s p e c i a l i s t s  may be used at the 
post-judgment stage.43 Here, assistance is given to the l i t i g a n t s  in a fashion 
s i m i l a r  to that  described p rev ious ly :44  in ev i c t i on  prevent ion counse l l i ng .  I t  
may be poss ib le ,  fo r  example, to avert  an actual physical  ev i c t i on  by counse l l i ng  
the defendant- tenant as to special  arrangements wi th his or her employer, or v ia  
emergency welfare assistance. Relocat ion assistance also may come in to  p lay.  

(6) Many of  the summary process cases move very qu i ck l y  in most cour ts .45 A f te r  
a judgment has been rendered, the pa r t i es  may be confused. The housing spec ia l -  
i s t s ,  at least  Over t ime, may be able to develop serv ices that  help d ispe l  much 
of t h i s  confusion.  In t h i s  respect ,  they are innovators of  procedures and i n f o r -  
mation for  the spec ia l ized cour t .  

" i " 

For example, the s p e c i a l i s t s  could develop in format ion forms for  l ~ t i g a n t s .  The 
mater ia l  could he lp both tenant46 end landlord~47 (This also would apply in the 
code enforcement area48 and in small claims cases.49) In a l l  regards, they would 
be working Closely  wi th the c le rk  of the court  or the housing cour t  admin is t ra -  
t o r  50 as wel l  as wi th the judge. 

£ _ . 

(5) Housing Spec ia l i s ts  may serve to counse l : po ten t i a l  l i t i g a n t s  even before 
they f i l e  court  papers. (There is some debate about t h i s  func t ion ,  and whether or 
not these spec ia l i s t s  would be o f f e r i ng  " lega l  advice".51) This task can be an 

43 This is p a r £ i c u l a r l y  necessary i f  the court  does not have such serv ices made 
ava i l ab le  to i t  from other quarte~:s: admin is t ra t i ve  agencies or vo lun-  
teers serving at the courthouse. 

See tex t  at sup rano te  17. 
See some t y p i c a l - c r i t i c i s m s  in Fusco, supra note IS: Goodman, supr~ note 30. 
Such a pre-pr in ted  form would have a fe-w-b~anks f i l l e d  in i m m e ~ l y  by the 

ass is tan t  c le rk ,  and then handed to the defendant before he or she l e f t  
the courtroom. The form could exp la in  what the judgment "means" and on 
what days i t  is " e f f e c t i v e "  (x  days to move or to pay; x date the s h e r i f f  
may f o r c i b l y  remove belongings,  e t c . ) .  Secondly, the form could exp la in  
what assistance is ava i l ab le ,  f rom-housing s p e c i a l i s t s  to other c i t y  or 
cou r t - r e l a ted  personnel. ( T h i r d l y ,  some persons would argue tha t  informa- 
t i on  should be provided as to motions to se t ' as ide  judgments or the r i g h t  
to appeal, as w e l l  as the phone numbers for legal assistance o f f i c e s . )  

47 Not a l l  p l a i n t i f f s  are soph is t i ca ted  in handl ing summary process mat ters .  
Again, i t  is conceivable that  p re -p r in ted  informat ion could be handed to a 
p l a i n t i f f .  I t  would exp la in  the next steps in an ev i c t i on  case, such as 
how to  f i l e  for the necessary w r i t s ,  the time periods and costs ,  and other  
matters unknown to most unrepresented p l a i n t i f f s ,  

48 Information. would descr ibe the import of the dec is ion in a code enforcement, 
inc lud ing  the ro le  of the housing s p e c i a l i s t s ,  the date of the next cour t  
hear ing,  and the repercussions for  f a i l i n g  to comply wi th a cour t  order .  

49 For pa ra l l e l  recommendations in the area of small claims cases, see chapter 
17 of t h i s  Report. 

50 See Qeneral ly  an e a r l i e r  sect ion of  t h i s  chapter,  t i t l e d  "The C lerk 's  O f f i ce :  
S ta f f i ng  and Operations 

51 \Conversat ions between housing s p e c i a l i s t s  in several cour ts ,  and the R e p o r t  
Ed i to r  (1979). In Hartford-New B r i t a i n ,  the c le rk  (who is an a t to rney)  
helps obviate such f o r m a l i s t i c  doubts abou~ the r o l e s  of  the s p e c i a l i s t s .  
Se~ genera ! l ychap te r  3. 
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an extremely valuable one, o f  real service to the public. However, 'the process 
should have safeguards instal led,  and i t  shou,ld be periodical lymonitored by the i~ 
judge of the specialized court.5~ " ~~; 

, ~:I 

In many respects, this function is ak in to t h a t o f . t h e  pro se clerks, described ~,:i 
ear l ie r  in this chapter.53 The comprehensive housing court making the most use ii~i~ 
of specia l is ts in this fashion, is Boston.54 There, they even man hotl ines, in 
addition to handling a large number of "walk-ins" whom.they counsel.. The spe- • !i! 

~! c i a l i s t s  in the code enforcement court in Pittsburgh also perform a s i g n i f i c a n t  
~i amount of th is  type of work in what has grown to be known as the pre-~.itigation ~i! 
i! caseload 55 " " " ~: 

!!i (6) The housing special ists also.can Provide one of the public out-reach-arms56 ~.,~ 
~i of the court. • The), may speak to communlty groups, part ic ipate :in neighborhood 
il sessions,57 and meet with thec i t i zens  advisory commission.58 " ~ 

(7) Other duties may be undertaken by the specia l is ts ,  including: (a).the shar- "~i~ 
ing,. with the clerk, of responsib i l i t ies  regarding follow-up on cases referred ii~ I 
tO other agencies: (b) occasionally, performing service of process in problem .:,:~• 
cases; 59 and, (c) researchfng the loca t ion  of defendants, when serv ice of  process. "~ . 
is  unc lear ,  or where a bench warrant is about to be issued, in code enforcement .c:~. 
cases.60 ~.~:~. : 

~il (8) I t  should be reiterated that the housing special ists are not a duplication ~~, 
ii of the work of building department inspectors. This is a conmon misconception in -.~!..- 
~!;.i commur~it ies that are c,,nsidering housing courts.61 An examination of the above :~'. 

respons ib i l i t ies  of housing special ists would indicate that this is not true .... In 
I.~ addit ion, i t  is obvious that the housing special is ts,  by handling the follow-up ~!~ 
-[~.~; in many cases, can rel ieve the administrat ive agencies' personnel from most of -'~ 
L the remaining compliance work. This f rees the agency inspectors to deal with new ' .  

,.~ inspections and to carry on with' re-inspecLions and administrative ef for ts  for " ~ ~--; 
!~! compliance, pr ior to f i l i n g  the cases in court.62 ~ ~~ 

;%'; I 

i':!! 52 The cour t  should develop background ma te r i a l s i  a type of  benchbook (but fo r  ~ .c>~i 
li~ I use by the housing s p e c i a l i s t s ) .  Tra in ing sessions should be scheduled. ~ -. .....~:,. 

and,  the judge should exerc ise carefu l  o v e r s i g h t  in t h i s  area. These con- 
~.~ cerns also were noted in. a previous sect ion of t h i s  chapter.  See "Judges - 
~..; and Quasi -Judic ia l  o f f i c e r s " .  - • , .,:C-i 
~-.' 53 See a previous section, of th is  chapter t i t l e d  ".The Clerk's Office: Staffing .• :~i 

' , ' . {  , 

~::~ - a n d  O p e r a t i o n s " .  • \ . ,, - .  , . ; !  

:~ 54 See chap.~_,r 5 (Boston) ' ., . .  ~ . . . .  

~.( 55 See chapter 9 (Pittsburgh).. ~"~ " " " ~ i~ " ' ;~i~ 
~: . 56 Community •awareness of the Specialized h6using courts, i ts  respons ib i l i t ies  . • .... 
~": and i ts  s ta f f  services often is '~urprigingly qJite low. ~ • "/C . 

. . '  . . . .  5 7  T h i s  i s  t h e  c a s e  ir~ t ~ o s t o n .  S e e  . c h a p t e ~  4 . . -"-~ • I ~-,:i 

."" :..!~ 58 This is done in P.ittsburgh . . . .  S@e chapter 9. ~or. informat.ion on c i t izen ad- ,~: ..::~':':, 
- v isory commissions, see a a ~ r  sect ioniof  th is  Chapter, t i t l ed  "Mechan- ~ % ~, 

- . , .  t _ < - 

" isms (such as a CAC) for  Community P a r t i c i p a t i o n " .  .. i~i . ~ . ':.. 

I ~ : I 59 'Ipittsburgh and Hampden County have th is :procedure. see chapter 9; chapter 4. i~ ' ' I~  

. 60 See chapter 9 (Pittsburgh) : ~ ' ~ ~ 
: • • ! ' 4  . , ,  

61 A---~ousing court was created in Cleveland. See chapter 16 ( re  portion on that 
• ..' . c i t y ) .  Questions were raised in t h i s  regard, inc~udfng telephone c a l l s  i 
.. from the loca~ newspaper to the ABA p ro jec t ,  as to whether or not t h i s  was . 

in fac t  a dup l i ca t i on  of e f f o r t  in other c i t i e s  that  have housing cour ts .  . " 
62 For the admin is t ra t i ve  agency pTocess, and an argument for  st ronger adminis- . 

' : '  t r a t i v e  hearings, see Walsh, Housing Code. Enforcement in New York City.- ' 
: .Another Look at .an Aa~-~nistrativ% Tribunal, supra note IO, at 51. - .  .~,. .~ 
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HOUSING SPECIALISTS SHOULD MEET A HIGH SET OF STANDARDS REGARDING EXPERIENCE, EX . . . .  

PERTISE, AND ABILITY TO DEAL WITH THE PUBLIC, SUPERVISORY. MECHANISMS SHOULD AS- _. 
SURE PROPER TRAINING, MONITORING, AND UPHOLDING OF HIGHEST LEVELS OF INTEGRITY. 

A housing specia l is t  must have an excel lent  background in local and state housing 
programs, in codes and standards, in inspections, and in mediation - k i l l s .  Some 
of the c i t i e s  have recruited highly talented persons-from the ranks of inspectors 
in administrat ive agencies. Others have come from the lay publ ic .63 .Often, the 
selection process has benefi t ted from a highly competitive f i e ld  o f  candidates. 

/ 

A few of the housing courts have l e g i s l a t i o n  that sets forth the requirements for 
the housing specia l is t  posit ions.  The leg is la t ion  also may require that  one of 
these persons be designated the "chief  housing ~pec ia l i s t  ." fie' or she "Is respon- 
s ib le  for administering the a c t i v i t i e s  of the other spec ia l is ts  and assigning the 
cases to various indiv iduals .64 

- . .  . . 

The head specia l is t  is part of a po l icy -se t t ing  team.- In tandem, the chief  hous- 
.. ing specialist, the clerk, and.the judge form-a-"management triumverate" of sorts 

for the specialized court.--  - , .  

The housing specialist department may not bewithout its problems. (a) The f i rst  
,~ relates to salaries, which often are too low to retain experienced, qualified in- 

dividuals. (b) The second is that, on rare occasion, an apparently inexperienced 
. ~ ~ person is selected for the position.65 (c) Some concern occasionallyis voiced 

about a "NaPoleonic" attitude of some specialists~ who try to seize too much pow- 
~ -~ er.66 This should be taken car:. of i f  there is the proper monitoring procedure, 
• ~ and citfzen oversight mechanisms, established. (d) The rare accusation relates 

to the integrity of the individuals concerned.67 

None of these complaints can be dismissed l ightly.  As with all of the personnel 
functions of the court, to say nothing of parallel problems in the administrative 
agencies,68 a need wi l l  continue to exist  for the proper supervisory mechanisms 

~ and the will to do something about a problem as soon as it arises. 

I Then, there will be a high degree of assurance that the new or existing housing 
specialist department will live up to its full  potential in serving the cause of 
housing justice. . . . . . .  

63 When the housing court was f i rst  begun in Boston, there was a Wide divergence 
of backgrounds of the specialists. The f i rst  judge of that court found 
this approach to be a healthy and successful one. Conversation between 
the Report Editor and Judge Paul Garrity, ABA project national ad.visor. 

64 See chapter 3 (HartfordZNew Britain); chapter 4 (Hampden County); chapter 5 
----Boston); chapter 16 (re Worcester's •report, submitted-as part of report- 

ing to .the ABA-HUD Program for its "planning stipend" work). 
65 The underlying accusation is favoritism in the selection of the person by the 

appointing off ic ial .  Another di f f icul ty  can arise if  a CAC member later 
is employed; even i f  highly qualified, this can raise appearance problems. 

66 This involves "pushing" litigants too hard in one direction or another. (In a 
" strange, s i tuat ion ,  rumors persisted that one spec ia l is t  had carr ied a side 

arm and did not hesitate to subtly let  some l i t i g a n t s  note this f a c t . )  
67 In almost al l  of the c i t i e s  studied, no questions were raised about the non- 

esty of the individuals concerned. Only in one case were any real doubts 
expressed; i f  any questions were raised,  they dwelt on whether or not some 
defendants were being too l en ien t ly  treated by a par t icu lar  spec ia l i s t .  

68 -Allegations of corruption in administrat ive agencies were not in any way an 
appropriate subject for this par t icu la r  Report. 

. / 

i 
-2 .56  . . . .  ! 

- ~ .  ~ , . .  ' 

. : . , . :  [ 



• r 

I I  L i r l  



• I ' -  . . . . . .  " " 

- N 

" ~i! 

• X .  

. .  L .  

. "  . - 

! 

i 

I 

. .  . . . . .  . ; . .  

~ ' .  ~ ' "  -~ 'k ' -~ ~ ' ~  , ~ r , ~4 '~ , , "  " - ~ "  . , ~  ~ ' - . ' -  - . " " - - " . . -  , ~  -~  . " " " ' " :  ' " "  . . . . .  " ' " ' " -  - '  - " t (  • "-: : ~ ~ ' . : L ,  ~ 

ADDITIONAL STAFFING REQUIREMENTs . . . . . . . . . . . . . .  

DEPENDING ON THE COURT--ITS JURISDICTION, CASELOAD, AND THE METHODS OF HANDLING 
ITS RESPONSIBILITIES--THERE MAY BE OTHER STAFFING NEEDS. THESE ADDITIONAL POSI- 
TIONS RELATE TO THE FUNCTIONING OF THE COURTROOM AS WELL AS GENERAL ADMINISTRA- 
TIVE T.ASKS . : . . . .  i 

The s t a f f i n g  pat terns of many of  the cour ts  studied fo r  t h i s  Report d i f f e r  
g r e a t l y .  The requ i rements  f o r  a d d i t i o n a l  personne l  depend in  pa r t  on how 
other cour t  pos i t i ons  are s t ruc tu red ,  :such as those already discussed: the 
judges, clerks, and housing special ists. " " 

Over time, each of the courts included in this Report has changed. This occurred 
in several different ways (a) Some new positions have been created by legisla- 
t ion. (~) .Others have occurred as courts themselves recognized new needs and 
acquired new types of personnel. (The above two situations are exemplified by the ......... 
Massachusetts' housing court department's new Executive Secretaryl and by 
Pittsburgh housing court's Court Administrator 2 positions.). 

(c) Othe~.-.positions have resulted from following tradi t ional  practices in that . 
ju r i sd ic t ion ,  such as the use of b a i l i f f s .  (d) Others come from reforms based on 
a recognition that certain procedures have been less than desirable. 3 (e) Final- 
ly ,  some positions are a result of innovative thinking and attempts to. use admin- 
is t ra t ive  and community resources in a new fashion. 4 

In any event, these positions can be of great assistance i-o housing courts. At 
least ten types can be distinguished; they are described in the material that 
follows. Careful consideration should be given to each when designing a new . . . . . .  
court. This can be done: (a) at the time of legis lat ive enactments, either by 
mandating 5 such pos i t i ons ;  (b) or by making them "op t iona l  ''6 ( tha t  i s ,  "ena- - . . . .  
b l i n g "  them to come in to being at a l a t e r  da te) .  (c) Or, these pos i t i o r s  can be 
created l a te r  when i t  becomes apparent that  they are requi:red. (.The-danqer:with 
t h i s  tack,  however, is that  cour t  operat ions may:be hampered in the short  term, 
and the p o l i t i c a l  " w i l l "  to create such new pos i t i ons  may have Ios t  i t s  momentum. 7 

" i ~-~ 

1 The Executive Secretary position is created by legis lat ion.  See chapter 5 
• (Boston). 

2 The position of Court Administrator was created administratively by the 
housing court magistrate in 1969. See chapter 9 (Pittsburgh). 

3 Reform in i t ia t i ves  (such as the use o-o:Fcourt stenographers in the ~etroit  
. . . .  and Chicago courts) and the ba i l i f f s  (whose duties d i f fer  greatly as 

among the courts studied) are discussed at length later in this section 
of the-chapter. 

4 See the next section in this chapter, on assignme'nt Of agency personneland 
i in regard to nonjudicial dispute resolution alternatives. 

5 As discussed previously, housing specialists were mandated in the legisla- 
.. \ t ion for the Massachusetts' housing courts. 

• ~ ',6 Such .legislation might include an optional provision with the following 
~ type of language: " I f  the chief administrative judge finds that the 

housing court wi l l  benefit from the services of an administrator, then 
J'~ t h a t  judge may cause to be appo in ted  a [ p o s i t i o n ]  . . . .  " ( O b v i o u s l y ,  

c e r t a i n  l a y e r s  of  app rova ls  or budge ta ry  r equ i r emen ts  a lso  cou ld  be 
• - added.) The main point is to permit f l e x i b i l i t y  without necessitating 

later legislat ive mnendments, assuming the housing court is established 
" under statute~ 
~. 7 An ac t ive  CAC, analyzed at greater  l e n g t h - l a t e r  in t h i s  chapter ,  can (con t . )  

. . . . .  . " ;"  . 2 - . -  >{ ' ,  . J "  • 
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administrator rare ly  performs any duties in the courtroom; this i~ handled 'by khe t ipsta f f .  

In the Bcston and Hampden County housing courts, the position of ExecutiVe Secre- 
tary  is for the "housing court department" and is responsible to the administra- 
t ive • justice of the department (two housing courts are under one department13). 
The duties are primari ly administrative in nature, including buagetary matters,  
personnel, and generdl management.14 The Executive Secretary serves, .in e f f e c t ,  
as a special assistant to the judge of that department. Overal l ,  this new posi- 
t ion is paral le l  to the executive secretaries for other court "departments" in 
the Commonwealth.15 As such, the position is unique and may not bear r e p l i c a -  
t ion in most other jur isdict ions unless a mul t i -c i ty ,  housing court .system were 
established in that state. " 

In New York City, the clerk of the housing court holds an unusual positio,~. 
Although tit led "clerk", he acts as a professional housing court administrator 
under the chief judge For the civil  courts of that .zity, reporting directly to 
him. Clerks of courts handle routine clerks' duties in the city's four boroughs 
where the housing courts are located.16 

In most cities contemplating housing courts, it is l ikely that the size of the 
court Will not necessitate a separate court administrator. I f  the court has 
a specialized and professional chief clerk, most of these duties can be perform- 
ed by him or her. 

• ,. { 

The chief administrative judge (over all the court_~ in tha~ jurisdiction) may 
wish instead to have a professional court administrator handle such matters, as 
in Hennepin County. Assuming that administrative functions are being handled 
adequately and that communications are good between the housing court and the 

leeway to the judge in creating the position and in making_assignments. 
(In many states, the duties of the clerks are prescribed by statute. 
Moreover, i f  the clerk is not sPecially assigned to the housing court, 
there is even less f lex ib i l i ty . )  On the other hand, the duties of a 
clerk-magistrate, such as in Hampden County and Boston, could not be 
assu~ed by a court administrator; these duties and powers are prescribea 
by state statute . . . .  , 

12 See chapter 9 (Pittsburgh.) = 'i 
13 Th---e administrative justice of the housing court:department (thus far enly 

two cities--Boston and Hampden County--have housing courts, which are 
"divisions" oF. that department) is also the presiding juCge of the 8oston 
housing court division. See chapter 5 (Boston). As administrative 
justice, he appoints the Ex-e-cutive Secretary, whose office is housed at 
next to the Boston housing court. 

14 The responsibilities of the administrative justice, the Executive Secretary, 
and the respective clerks of the two courts are~not precisely described 
in the state statutes creating the two housing courts. Various passages 
in the legislation indicate that edministrative responsibility flows to 
the administrative justice of the housing court department for ful l  supe- 
rintendence of the Massachusetts housing courts. His immediate "super- 
visor" is tl,e chief administrative judge of Jail] the tr ial  co•,:rt(s) of 
the Commonwealth, under the Supreme Judicial Courts. See id.. 

15 This came about as part of court refcrm in Massachusett-s--in--T978. Recog- 
nizing the need for improved court adrainistration ~nd court-reunifica- 
tion, all departments were granted such positions pursuant to the sta- 
tute. See id.. 

" " 16 See chapter 6 -(-N~w York Ci ty) .  
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There is some measure of s t ra tegy  i n v o l v e d i n  these dec is ions .  Going forward 
w i th  too big a "package" of  pos i t i ons  for  a new housing cour t  may offend dec i -  
sion-makers who are lukewarm to . t he  idea in the f i r s t p l a c e l  This may inc lude not 
on ly  l e g i s l a t o r s  but the bench as we l l .  In add i t i on ,  the budge~ ram i f i ca t i ons  
may i n h i b i t  c reat ing some of these posi t ions~ Nonetheless, there are some 
lower-cost  a l t e rna t i ves ,  which are ment ioned in each of the three subsect ions 
tha t  fo l low.  

F i n a l l y ,  a d i s t i n c t i o n . m u s t  be made between cour ts  wi th  high-caseloads and those ~ 
wi£h much lower numbers of  cases. As .out l ined in the beginning of t h i s  chapter,~ 
t h i s  w i l l  a f fec t  the numbers of  s t a f f  and the s e p a r a t i o n / s p e c i a l i z a t i o n  of  t h e i r  
du t ies .  

. . ; . . . ,  

FOUR POSITIONS MAY BE IMPORTANT TO THE FUNCTIONING OF TH r COURT IN TERMS OF. 
ITS JUDICIAL AND ADMINISTRATIVE RESPONSIBILITIES: THE COURT ADMINISTRATOR, THE 
LAW CLERKS, SECRETARIAL SUPPORT, AND PARALEGAL ASSISTANCE. 

( I )  Court Administrato-r.  This pos i t i on  is created to r e l i eve  the judge of  many 
of  the admin is t ra t i ve  tasks and to assure smooth a d m i n i s t r a t i o n o f  the cour t .  I t -  
e x i s t s  as a separate pos i t i on  in on ly  two or three housing cour ts :  in Massa:chu-. 
se t t s  and P i t tsburgh,8  Also,  for  a l l  i n ten ts  and purposes, the " c le rk "  of  the 
housing court  in New York C i t y  is a cour~ admin is t ra to r  (most of the usual 
c l e r k s '  du t ies  are performed by the c le rks  in the four separate boroughs). 

The pos i t i on  as found i n  thPse three cour ts  is a hybr id of a number o.f d i f f e r e n t  
r e s p o n s i b i l i t i e s ,  ranging from admin i s t ra t i ve  and s t a t i s t i c a l  dut ies to f unc t i on -  
ing almost as would the c le rk  of  the Court.  (Other du t ies  may be s im i l a r  to 
those that  a law c lerk would perform, described in the next sect ion pos i t i on  
type #2.) 

The admin is t ra tor  of  the housing court  in- P i t t sburgh  combines both types of  
s k i l l s . 9  As there is no c lerk  for  that  cour t ,  h e e f f e c t ~ v e l y  serves in that  
capac i ty .  (This combined func t ion  may be appropr ia te in most courts wi th  mode- 
ra te  caseloads.) A l l  f i l e s  are inspected by him and calendered/scheduled before 
the cour t .  In the absence of  the mag is t ra te ,  he can postpone cases. Moreover, 
he answers i nqu i r i es  from the l i t i g a n t s  and t h e i r  a t torneys.  He mainta ins 
care fu l  logs on a l l  cases and sends fo l l ow-up  memoranda to the code enforcement 
agencies where continuances or other n o t - f i n a l  d i s p o s i t i o n s  have ..resulted at. 
previous hearings before the magis t ra te .  Act ing as a condui t  between the magi- 
s t r a t e  and other persons, he also t ransmi ts  the requests to the "housing c l i n i c "  
s t a f f  I0 and to the code enforcement agencies. Admin is t ra t i ve  r e s o o n s i b i l i t i e s  
inc lude superv is ing the support s t a f f ,  performing s t a t i s t i c a l  analyses, and 
car ry ing  out other assignments made by the judge of  the housing c o u r t . l l  The 

ass is t  in mainta in ing t h i s  p o l i t i c a l  momentum. See sect ion t i t l e d  "Mech- 
anlsms (such.as a CAC) for  Community Participatio-~-T~. 

8 A court  admin is t ra tor  also e x i s t s  fo r  the ove ra l l  general j u r i s d i c t i o n  (not 
spec ia l ized)  courts in Hennepln County. See chapter 13. However, the 
court  admin is t ra tor  there performs these du--t-i-es system-wide and not j u s t  
r e l a t i v e  to housing matters.  -~ 

9 See chaoter 9 (P i t t sbu rah ) .  
I0 Housing C l i n i c  s~aff  are akin to housing s p e c i a l i s t s ,  as described in an 

e a r l i e r  secz1on of t h i s  chapter .  For f u r t he r  in format ion,  see chapter•  
' ' 9 (P i t t sbu rgh ) .  

! i  In terv iew with Douglas King, Admin is t ra to r  of  t h e : C i t y  of  P i t tsburgh Hodging 
Court, in P i t tsburgh (October 16, 1978). Too, t h i s  gives greater  ( c o n t . ) -  

• . . . . 
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other court and administrative offices, there wi l l  be l i t t l e  reason for an 
additional administrator at the housing court level. But the adequacy of the i 
functioning of these other offices, given the prospective load of the new housing 

I •court, should be de~ermined carefully before dismissing the idea of having a 

! , separate court administrator. 

, (2) Law Clerks. Only one housing court ut i l izes a "law clerk" on a fuiltime 
I basis. Almost all of the housing courts do not have any law clerks, even on a. 
'~ part-time or a seasonal basis.17 A few courts, however, have experimented with 
-, other positions that include some of the ski l ls  that a law clerk would bring to 
,! the cour t ,  i 

" i "  " A number of judges have expressed their desire to. have law clerks, especially 
where the housing court is handling landlord-tenant matters involving counter- ! 
claims or complex c iv i l  matters. I t  is in this area that the judge may prepare } 
opinions that are other than brief (even sketchy) findings of fact and law.18 .i 

For example, in New York City, lengthy opinions by judqes of the housing court i 
have resulted in affecting the case law in that state,lg but they do not have a ] 

law c l e r k .  In BostOn, one • of two judges hears most of  the c i v i l  mat ters;20 the 
presiding judge hearsmost of the criminal matters.21 Opinions are frequently i 
prepared by that judge, which can impact on case law. Despite this situation, 
however, the law. clerk has not been assigned to that judge for assistance in this 
type of work.22 ! 

Yet these very judges are wi thout  par t - t ime or f u l l - t i m e  law c le r ks .  Such a law 
c l e r k ,  perhaps shared by several judges, could ass is t i  in researching mater ia l  for  
the judge and in polishing the opinions for review by the judge. 

More than l ikely,  this work is more necessary in some landlord-tenant cases 
involving complex legal issues. I t  would not be-needed in day-to-day code 

17 

18 

19 
20 

21 

L 

22 

See also the discussion in the later section of this chapter, t i t led  ':Bud- 
getary and Cost Implications". 

As discussed elsewhere in this Report, most housing courts do not make 
• " many findings at al l ,  much less actual opinions.' This is especially true 

In summary proceedings. See generally Fusco, Collins & Birnbaum, CHICA- 
GO'S EVICTION COURT: A TEN-A-N-T~OF NO RESORT, 17 URBAN L. ANN. 93 
(1979). Small claims courts make seme brief findings. See generally J. 
RUHNKA, HOUSING JUSTICE IN SMALL CLAIMS COURTS (1979), published by 
the National Center-for State Courts for the American Bar Association's 
Special Committee on Housing and Urban Development Law. 

See generally chapter 6 (New-York City). 
Interview w£th Judge Patrick J. King, Boston Division of the Housing Court 

Department, in Alexandria, Virglnia (September 17, 1979). This practice 
was followed at least until Judge King transferred to another court 
in Massachusetts in November of 1979. In mid-1980., he returned to the 
housing court. 

judge E. George Daher hears criminal mattecs (.code enforcment). See chapter 
5 (Boston). Judge Daher expressed the • opinion that this icl-fv-ision of 

cases prevented "forum-shopping" as between the two judges on the court. 
Interview with Judge E.. George Daher, Presiding Justice.of the Boston 
Division of the Housing Court Department of the Trial Court of Massachu- 
setts, in Boston (September 18, 1979). Comments contra, see chapter 5. 

The law clerk was assigned primarily to Judge Daher f--or-various tasks 
including mediation in certain cases. Assisting Judge King with opinions 
was not dOne. Interview with Judge King, supra note 20. . I 
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enforcement decisions, for example. Moreover, a law c lerk .could do addi t ional  
research, and compilation work of s i gn i f i can t  benef i t  to the court and t o  the 
pub l ic .  : . .  - 

S u c h  tasks could include assembling and indexing a l l  relevant housing case law, 
s ta tu to r y  ma te r !a l s ,  and local ordinances as well as admi , i s t ra t i ve  laws and 
procedures bearing on the housing cour t ' s  work. Such complaints could be helpful 
to the court and the organized bar. S i m i l a r l y ,  a law clerk could work on devel- 
opment,of a benchbook to be used not only by the judges on the housing court ,  but 
elsewhere as well .23 : 

• , ... 

For sheer lack of s ta f f i ng ,  many courts do not prepare opinions except in a rare 
Case or two. This can le3d to problems where an appeal is• taken by the l i t i -  
gants, 24 since the record in the case may be inadequate or. v i r t u a l l y  nonexis- 
tent .  Furthermore, without a good body of case law (opin ions) ,  other judges can- 
not benef i t  from u t i l i z i n g  pr ior  decis ions. This a lsocan  tend to make the case 
decisions more ad hoc. 25 

A few courts• have overcome some of these problems by us ing  s t i l l  other court 
personnel to perform some of these tasks. In Hart ford,  the two assistant  c lerks 
are attorneys who act as informed "sounding boards" for  the judge on a number of  
matters, including court opinions.26 In New York C i t y ,  the cour t ' s  c lerk assem- 
bles and compiles the opinions from the 16 judges, prepares educational mater ials 
for  the judges' continuing seminars, and develops s t a t i s t i c a l  information and 
management reports.  27 i .:i. ;. 

Nonetheless, in almost a l l  of the courts,  judges are without the legal d ra f t ing  
assistance that  could be provided by law c lerks,  iThree reasons may stand in the 
way of obtaining such c lerks:  (a) f inanc ia l  l im i ta t i ons ;28  (b) the time i t  takes 
to proper ly t ra in  a law clerk;  and (c) the competit ion with other more p res t i -  
gious courts for the law clerkships that  are avai lab le.  I t  would seem, however, 

23 
24 

Z5. 

26 

27 

28 

Such benchbooks are described in an ea r l i e r  sect ion of th is  chapter. 
I n te res t i ng l y ,  some judges have expressed a wish •to have law clerks • as- 

s i s t  with opinions (as there is l i t t l e  time avai lable to do qua l i t y  
research), in part d u e t o  the judge's perception that he or she often 
r i sks  being reversed on appeal. (Moreover, a good opinion helps not only 
the i i t i g a n t s ,  but the development of the case law.) As a pract ica l  
matter,  very few appeals are taken, and usual ly  only when free legal a i d  
is avai lable.  In Cases where i t  is ' ev iden t  p r io r  to the hearing that  
such an appeal is l i k e l y  due to the nature of the case, the proceedings 
often are recorded or taken down by a~court repor te r .  Also, such cases 

u s u a l l y  f ind the judge preparing a more extensive opinion because, in 
some j u r i s d i c t i o n s ,  the appeal is on ~the record and not by t r i a l  de 

n o v o .  " ~ \ " • .I 

In some states, landiord-tenant law is somewhat complex.and requires a new 
judge to "catch. up" with the l aw .  This is one of the reasons f o r  com- 
p i l i n g  op in ions  and benchbooks: to educate the judge and to permit  
consistent .app]icat. ion of the law despite which judge happens t o  be 
hearing the cases. New York C i ty  holds judges" seminars; see chapter 6. 

In terv iew with Will iam Sadek, Assistant  Clerk of the Housing s---ession - Su- 
per ior  Court of the Hartford-New Br i ta in  Judic ia l  D i s t r i c t ,  in Hartford 
(Ju ly  t7, 1979). ... 

In terv iew with Harry Jos l in ,  Clerk of the Housing Court - C i v i l  Court of 
the C i ty  of New York, in New York C i t y  (August 7, 1978). 

See la ter  section in th is  chapter, t i t l e d  "Budgetary and•Cost Imp! icat ions,"  
for a l te rnat ives  for reducing the costs involved. ' • !~; 
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that housing courts could explore possibi!ities with area law schools muchmore 
aggressively. Part-time assistance is available during the school year, and 
full-t ime assignments are possible during the su~ners. 

The one court that has a law clerk is Boston. In actua~ity, he is an attorney 
who has been with the court for several years. He has special assignments from 
the presidin 9 judge that range far beyond those that are usual for a law clerk (a 
third year student or a recent law school graduate). His role has not been 
spelled out by the court, and it appears to be an evolving one. Among other 
matters, he holds pre-trial conferences where the parties are represented by 
attorneys, and encouraging clarif ication of tr ial  issues, motions, and possible 
settlements. 29 

(3) Secretaries. These personnel provide thethird type of assistance needed by 
most judges in housing courts. In some cit ies,  several judges complained about 
having to do most of their own typing. 30 

In Boston, on the other hand, both judges have Secretaries-asslgned d i rec t ly  to 
them from the clerk's office.31 Some courts, as in Hartford, provide secreta- 
r ia l  assistance out of a "pool", although the judge's work usually is handled by 
one person famil iar with that work. In Hennepin County, the judges have admini- 
Strative • aides assigned near the i r  chambers. In Detroit, the court rep,orter is 
assigned to the judge and pulls "double duty" as a secretary. 

In Baltimore, the judge is so overloaded that he scarcely has time • to prepare 
written materials; he can only enter information, by hand, into the case f i les  as 
they come before him in court. 32 Similar types of situations must be avoided 
as a conlnunity plans • and budgets for a t~ousing court. 

(4) Paralegal Professionals. None of the courts studied for th i s  repo/t ..... 
u t i l i zed paralegals.33 Such paralegals could serve many functions, from some 
of the lesser aspects of a law clerk's work, to that of administrative aide and 
secretary, to certain aspects of a court administrator's position. 

This. lack of trained staff  is surprising in the abstract, but not so given the 
budgetary l imi ts in most courts. Indeed, th is exemplifies what amounts to an 

~extraordinary underinvestment in personnel for most court systems. Most attor- 
:neys' off ices or legal aid offices have not only secretaries, but paralegals as 
well. Yet in comparison, the courts themselves -- which adjudicate, develop, and 
apply the body of the law -- are denied these very useful, and even essential, 
services. , 

! 

29 H e  does so in l i eu  of the judge or the c le rk  (who do so in other j u r i s d i c -  
t i o n s ,  depending on local p rac t i ce ) .  In te rv iew wi t~  Harvey Chopp, Law 
Clerk at the Boston Housing Court, in Boston (October 31, 1978), regard- 
ing h is  overa l l  du t ies .  i 

30 ~ In terv iews with judges in one c i t y  C i t y  (September 18-19, 1978). Appar- 
en t ! y ,  the s i t ua t i on  has since been corrected.  

31 I n s t e a d  of a "pool"  arrangement, the c lerk  and the judges in Boston deter -  
mined that  two of the c l e r k ' s  o f f i c e  s t a f f  should be de ta i led  to the 
respect ive chambers of the two judges. In Hampden County, the judge of 
the housing court  does not have a separate secretary .  

32 This appears to be a common p rac t i ce :  Abbreviated notes are put in the 
f i l e  ~ of most cases. In another cour t  that  was s tud ied,  the judge simply 
wr i tes  down the case d i s p o s i t i o n s  across the face of the complaints.  

33 The term "para lega l "  is meant here to inc lude on ly  persons Who have com- 
pleted the f u l l  t r a i n i n g  and have been so o f f i c i a l l y  c e r t i f i e d .  
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. . . .  " . . . .  , . ,; THREE THE OTHER ASSISTANT POSITIONS MAY BE IMPORTANT TO THE FUNCTIONING OF THE COURTROOM PER ~ ": 
"~ SE: . CLERK, THE BAILIFF, AND THE COUR~ REPORTER OR STENOGRAPHER, 

(5). Assistant..-Clerk. The role of the ass is tant  c lerk ,  who ass is ts  the judge by 

....... 

, I 

" i 
; i 

i 
.1 

1 . -  I! 

) i 

?" I 
i I, 
1 
• !. i !  

m 

, 
• . <  . , 

. .  ~ 

. / %  

F~ 

" F 

. . . .  • ' i : ? '  

!:.. 
i. 
i , •  

• . /  2 L "  , i - "  

, , . .  , 

performing such tasks as cal l ing the cases and making certain entries in the case 
jackets, has been discussed previously. 34 

(6) B a i l i f f .  The basic duty of the b a i l i f f  is to help maintain order in the 
courtroom. Generally, this is done by a uniformed of f icer of the court who 
is seated next to the " ra i l "  separating the public seating area from the hearing 
and bench area in the courtroom. " In busy courts, a second b a i l i f f  occasionally 
may act as a "messenger", perhaps taki,g information back and forth to other 
court off ices or getting court personnel (such as .housing specialists) to the 
courtroom i f  required by the judge. 

In Boston's housing court, the b a i l i f f  performs a number of duties. Li t igants, 
upon entering the courtroom, can ask br ief  questions about when their cases wi l l  
be heard or ask directions to other court off ices. In addition, outside of the 
courtroom per se these off icers are authorized to perform service of process, 
warrants, and-or--ders of the court. 35 

In the New York Citylhousing courts, b a i l i f f s  s i t  just inside the entrances to 
the hearing rooms (courtrooms).36 They are th~ f i r s t  persons with whom the 
public has contact upon entering the courtrooms. The b a i l i f f  cal ls the cases and 
performs such uniqu e duties as physically organizing the case f i l es  (then handed 
to the judge) and recording the actions taken in each case in a bound volume. 37 

A similar funct ion- is performed by the "c lerk- t ips ta f f "  in the housing court in 
Pittsburgh. 38 As his t i t l e  suggests, his position is a combination of b a i l i f f  
and assistant clerk. He s i ts  at the far end of the conference table39 with the 
magistrate. The information that he writes down, such as in the docket book 

. pages, then goes to the Court Administrator.40 :, : 

f in  Hampden County's: housinQ court, one of the court off'icers was also appointed 
~as an acting assistant .housing special ist .  He divides his time between the 
..responsibil it ies of these two .jobs.41 This contrasts with the more t r ad i -  
t ional roles of the b a i l i f f ,  such as in Baltimore where the b a i l i f f  basical ly 
only "announces". the convening o, court and maintains order in the courtroom. 

In Detroi t 's court, b a i l i f f s  perform a differentfunction~.altogether. They are 

,°, 

34.1 . This was described at lengUi in a prevlous section of".this chapter, t i t l ed  
. " ' "The Clerk's~ Office: Staffing and Operations"' " 

35 ~ See chap te r  5 (Boston) " ,~  • 'i ..' 
36 . .~There a l s o i s  a b a i l i f f  in t h e " c i v i i  c o u r t , . w h e r e : t h e  calendar  c a l l - ' f o r  the 

, \  day is  held: " The. b a i l i f f  helps: c a l l  t he  cases and d i r e c t s  p a r t i e s  to  
• '\, the respec t i ve  .hearing rooms were housing c o u r t ( s )  • is,  in session. , •  See 

" "., chapter  6 (New York C i t y ) .  '. 
37  " Su'ch d u t i e s  o f ten  are performed by a s s i s t a n t  c l e r k s  in heavy caseload cour ts  

",!except in  New York C i t y ) .  , 
38 See~chapter 9 ( P i t t s b u r g h ) . .  " . 
39 See.. l a t e r  s e c t . i o n  in t h i s  c h a p t e r , t i t l e d  , c o u r t  Locat ion  and Phys ica l  

".. . F a c i l i t i e s " . a  r"aised bench. In .P i t tsburgh,  the judge is not robedand does not s i t  at 

40 The court.administrator 's posit ion was described #n the immediately preced- 
ing section of th is  c h a p t e r .  

41 See chapter  4 (Hampden County) .  
~ . ~ -  "., 
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i agn°¢n:rea r g ° >cVOar: s e,, serv, e o, =oor  oa,or, aod ,or  arr,,o  J':' 
~ - . . . eparate fees are charged to .landlords for the services {': '- . " ~ of these b a i l i f f s  42 : . ' ~ ,- 

• C~  " " , " . - ~ ' , , , :  . . . .  

.... . . " ~ In Philadelphia's courts, there is an "assistant chief crier"43 who does what ~i" 
" . . . .  ~ the c l e r k - t i ps ta f f  does in Pittsburgh and what b a i l i l l s  freauentlv dn in m a n y  ~ / i  " 

" "  ' <} ~ t " " " " l . . a  . . . . . . .  ~ . o j  - ~': 

.., . . ~. o her cour ts . -  The~e also are separate court of f icers assigned to the courtroom. ~i 
. . . . .  ~ to maintain order. Thus, there- is  special izat ion • within the fu l |  " ' 

~ " "  ~ " o f  c o u r t r n ~  . . . . . . . .  1 . . . . .  • c o m p l ~ n e n t  ~ ( > . '  ,, . . . .  . ~ . . . . .  ~ . . . . . . .  c , .  . ~ a ~ -  

"-\  " . I  In summary, therefore, . the duties and respons ib i l i t ies  of bail.*ffs d i f f e r  signi-  ,I i 7 : 
: ! ' f i can t ]y  among the var iouscour ts  s:tudied. I t  is apparent, too, that housing i ~ ...... 

~- coUrts may even have their  b a i l i f f s  assigned t o a  wide var ie ty  of responsib i l i -  
/ t ies ,  and even, to more than one type of posit ion. (This offers the opportunity i i ..,~: 

1 to reduce the costs of a new housing court, although.much depends on t r a d i t i o n  ~-'- 
-- ..-.. -. ! and practice .in the local court'system.) " " i I ':}..~ 

I • ' ' : 

" ' • i }  " I (7) Court Reporters or StenOgraphers•44 Some housing courts may be able to do . . . . .  
.' : . ,  without such posit ions,• instead making use of mechanic.a] devices for the purpose i 

.... ] of recording the proceedings in the courtroom.45 (on other occasions, such as I 
-:~/. ! in complex t r i a l s  or hearings, the parties may request that a court •reporter be 

• -.: ....... :% ! -present• in these cases, generally the party making therequest  pays for . the I 
.. service. The request is made in advance and the stenographer may be drawn fro~ a ~ " 

~-- i "pool" available to the courts in that j u r i sd i c t i on . )  ' 
, ! 

. . . . . .  ; In Boston, proceedings are tape recorded using a reel to reel recorder, as they :' . '~,"~ 
• are in Hampden County and New York City• In Pittsburgh, the housin COUFt . 

• magistrate used a disc recorder that was akin to a dictat ing unit.46 g(inter- -, 
• est ingly,  the d i s t r i c t  just ice who hand]es similar types of c..,ses in the out- : " 

]ying [Allegheny] county area does not record the proceedings ~t al l  47) i ...... 

3 " < i  • The person actual ly operating the tape recording equipment d i f fe rs  among the ii :", 
, courts studied. In Hartford, for example, an individual called the "court i ~ i;" 

, " re.onitor" has the responsib i l i ty  of rlmning the recording equipment.48 On the i ~;~ 
other hand, in Pittsburgh and New York City, the judges themselves operate the ~-. 

.~.:.,:. recorders .from the bench. In other courts, the assistant clerks or other court- -~iY 
.... room s ta f f  take care of this task :. , :. ~ ~.=> 

. . . .  The question arises as to whether al l  or only part of the proceedings in the ~ ': " 
• . , courtroom "should" be recorded. The answer.~depends, in part on local rules i'~:'" 
' ' of practice as well as the legal implications in fa i l ing  t o  do so. I f  the .. 

• ~ ~ ~ L ' 

.-- 42 see chapter 12 (Detro i t ) . ,  ,..:.:- i:~] ; ~ >.. : " i .  i " i".'", 
" ' 43 ---T~is was discussed in an ear l ie r  section of this chapter, t i t l e d  "The. ~ : '.' 

Clerk's Office: Staffing and Operations . . . .  ~ i ..5 , "  
. '  44' Herein these terms are used interchangeably,.althougl~ there is a di~fe- " : : . 

• rence as to use o f  spec ia l  " t y p i n g "  equipment or s tenography.  .!ii ~ . . . . .  
.... 45  Se___ee chapter 6 (New York City).  There the cour t  also Can. draw on s teno-  " ~ ~ : " .  

• . graphers i n t he  event of malfunctions in the recording equipment. 
46 As noted later in this chapter, in Pittsburgh the proceedings are held at 

• a conference t a b l e . .  The .equipment, which seemed adequate for  th i s  : " 
. purpose, tended, however, to malfunction. Starting in 1979, proceedings .. i 

are o n l y  r a r e l y  recorded.  See g e n e r a l l y  chap te r  9. : , ~. 
.... 47 See c h a p t e r 9  ( re  A i l e g h e n y - C ~ n ~ - ~  In f a c t ,  the genera l  o p e r a t i o n s  o f  

. . . . . .  th is court and i ts  minimal level of specialized .personnel are in stark " 

." contrast to the c i t y ' s  housing court. • ?. . .. . 
48 .Se___ee chapter 3 (Hart ford). .  " ' ' : "  iq. ! " 

' 64 " " .~ ..C i ,  - 2  " : " : 
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- ~,- court .is one of record and appeals are taken on the record of the proceedings !,7.'- 
. . . .  ~ below, a full  transcript of the proceedings should be available. This will corse - ,+"+ 

-:_S-_ " . ~ fr(~n either the tape record.ing or from a court stenographer• In other situa- /"If- • 
• , . ~ tions, cases on appeal are accomplished by-tr ial  de novo.49 In such instances " ! .-" 

' 1 (where the f i rst  hearing is not in a court of reco-r-d)T-t-here is no legal, reason I" 
, , ~ per se to record, or report the hearing. ,' " ," : . ' ' , I 

..,S+ ,.. i Other reasonshave  been advanced ~or completely tape recording the hearinos ' : i 
. ,  Judges and others have asserted: (a) i t  is a convenience to the parties before I 
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t h e  c o u r t ;  (b) the p r a c t i c e  reduces  the  c o s t s  t o . l i t i g a n t s ; 5 0 ( c )  as t h e . f i n d -  
' i n g s  o f  a c o u r t - a r e  o f t e n  ske tchy  in terms of  what i s  a c t u a l l 7  w r i t t e n  down, the  
i cour t  may f i n d  i t  advantageous to " d i c t a t e "  c e r t a i n  f i n d i n g s  i n s t e a d ,  w i t h o n l y  a 

b r i e f  n o t a t i o n  on the  C o u r t . r e c o r d s  as to  the  "resu l t"  reached;  (d) the  tape re-  
corder  has a " p s y c h o l o g i c a l "  impact on the  decorum of  t h e  p a r t i e s  in the  c o u r t -  
room; (e )  there  i s  a l w a y s ' t h e  p o s s i b i l i t y  t h a t  a l l e g a t i o n s  w i l l b e  .made as to  
what the  judge s a i d ' o r  did ( t h a t  he Or s h e . a c t e d  improperly.) ,  and the  record ing  
p r e s e r v e s  "evidence" to  r e b u t  or s u b s t a n t i a t e  such c la ims ;  and, ( f )  the  .very 
pracLice  o f  record ing  th e proceed ings  tends  to .  i n s t i l l  in the  pub l i c  an impres- 
s i o n  t h a t  the  court  w i l l .  act  f a i r l y  and tha t  e v e r y t h i n g  w i l l  be "on the  record" 
in that courtroom. . ,,~ ... 

These rationales for recording the proceedings are weakened,51 however, i n  
some courts. The judges have been observed to leave the tape recorder "off" 
during much of the hearings, turning it on again at certain points in the pro- 
ceedings 52 Because ~ ~ • ~hls practice may lead to an impression in the minds of' 
the litigants that the judge is arbitrar i ly  selective, it should be avoided. 53 

To make matters worse, some courts have been observed where the judge shuts 
off the tape recorder and makes various comments that he or she would not want 
to have recorded. For example, statements have been made such as: "Let's go off 
the record here. I think you ought to go .out in the hall and try to settle this 
thing• We can't take the time in this court t o . . . I f  you Cdh't agree, #nother 
hearing date will be set and you'll have to come backin here." So~eti~es the 

iparties will object to this procedure, but usually unrepresented litigants feel 
~uncomfortable about "debating" with the judge. ~ The consequence is that the set- 
~tlements typically are unsupervised, and the agreements may not even be reviewed 

49 This term means that the "appeal" is a new hearing without regard to any 
pr ior  hearing records,  evidence, or decisions. In e f fec t ,  i t  is a new 
t r i a l .  (At this stage, i t  is l i k e l y  that the part ies wi l l  be represented 
by attorneys, even though there may be no requirement to do so.) 

50. The part ies need not request stenographers and thus, need not. pay for them. 
.~ . Only when a, t ranscript  is desired, i f  a~ a l l ,  would any costs accrue~to 
\ the l i t i g a n t ( s )  concerned. ~ ' 

.51 , The only rat ionale  that would remain is item (c ) ,  supra text:  a form of 
\ . .  d ic ta t ion  used by the judge. The f indings mayor may not be subsequently 
\ transcribed and entered. 
I n  some courts, the judge has a button at the bench which starts or stops 
.... , the recorder. The f i r s t  judge of the housing court in Boston had that 
\. button removed so that the public could be confident that the ent i re  pro- .1 

:ceedings were being recorded. Comments-by Judge Paul Garr i ty ,  national 
adv i sor. : 

. r " ~ " t f  the court has reasonlto record only p a t  of the proceedlngs, such as for 
the exclusive purpose of "dictat ing" f indlngs,  then the judg~ should ex- 
p!ain this to- the l i t igan ts  at the beginning of each hearing. A note to 
to t h i s  ef fect  also could be included in the informational brochure, i f  
the court has developed one.) ', . .  : + ... 
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" by the judge 54 : ?i 

One argument is that only f u l l - s c a l e  hearings or t r i a l s  ought to be recorded: not 

55 

\ 

56 
\ 

57 

i ' <  58 

59 

the arraignments or the uncontested cases, for example. This point of view tends 
to ignore al l  the reasons cited above for recording the proceedings, not the 
least of which is the impression this can have on the public.  

The argument f a i l s ,  too, for reasons explained elsewhere in this Report: very few 
cases actua l ly  reach a f u l l - s c a l e  "hearing" or t r i a l .  The vast major i ty  are dis-  
posed ef  at some point pr ior  to a formal t r i a l  or hearing.55 Consequently, the 
bulk of the l i t i g a t i o n  otherwise would be "heard" without any recordings having 
be~n made. 56 

Another matter argues againstrecording only the "contested" cases. What const i -  
tutes a contested case is open to in terpre ta t ion;  not infrequent ly ,  i t  is in ter -  
preted erroneously. Moreover, i f  "uncontested" matters are heard before other 
than a judge,57 there is good reason to have these matters recorded as wel l .  
Indeed, abuses of discret ion found in some of the courts would have been less 
l i k e l y  were the judging ( including any attempts to persuade the part ies to 
"se t t l e" )  to have been recorded. 

Pract ica l  objections have been raised to recording the proceedings. (a) The 
f i r s t  is cost. There is an i n i t i a l  capi ta l  out lay for equipment, tapes, and 
methods of storage~ but the costs are r e l a t i v e l y  small (at  least ,  a f ter  the f i r s t  
year}.  (D) Another question relates to how long and where the tapes would have 
to be stored. 58, (c) A th i rd  objection is the time or extra personnel • th is  pro- 
cess might require.  The court 's b a i l i f f  or assistant clerk should be able to 
load the tapes and keep them running. As eacil case begins, a short notation as 
to the counter number for the tape could be made e i ther  in the docket book or on 
the case jacket .59  

Court stenographers or reporters are Used in some courts. In Chicago, for exam- 

54 The practice of encouraging, i f  not coercing, o u t - i n - t h e - h a l l  settlements 
that are unsupervised (without a neutral  party being present) is d is-  
cussed in another section of this chapter.  

Excluding defaul t  hearings, many cases are heard in a "preliminary" fash- 
ion. I f  the judge then determines that there is a contested s i tua t ion ,  
he may set the formal hearing for a la ter  date.  In Hennepin County, on 
the other hand, contested cases are screened from the uncontested by a 
hearing o f f i ce r .  Judges then hear the contested cases the same day 
(unless a jury t r i a l  is requested). See chapter, 13 (Hennepin County). 

As no.ted throughout this Report, many cases are "continued" and a formal 
hearing is held at a la ter  date. In code enforcement cases, this may 
happen repeatedly unt i l  compliance is achieved, without there ever being 
a formal " t r i a l "  I t  is r e l a t i v e l y  clear that these various proceedings 
ought to be recorded, in any event. 

This may occur before a hearing o f f i c e r ,  a court commissioner or magistrate, 
or a clerk or an a~sistant c lerk .  Nediation is a d i f f e r e n t  matter a l to-  

. aether• (as accomplished by housing spec la l is ts ,  volunteers,  and other's). 
This may depend on the appedls period i n  that j u r i s d i c t i o n ,  which may be.  

Qui te  short.. No real burden for storage need resu l t .  (At the same time, 
i f  there are complaints that might be lodged as a resul t  of improper 
courtroom decorum and procedure, some consideEation Ought to be given to 
whether or not review of the recordings wi l l  be necessary.) 

This Would allow the tapes to be eas i ly  "indexed"i In longer t r i a l s ,  cer-  
tainsegmen~:s could be coded, as by witnesses' names. 
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' \ "  ~ ple, court stenographers.transcribe the code enforcement proceedings, which are I 
. " - ~ brought in the housing court. Moreover, court stenographers were added • in 1978 
...... ; - -  ~ in the ci ty 's forcible e n t r y •  and detainer courts...(~victions). This step was taken . 

, . as one of the reform measures,60 after the "eviction court" was severely cr i -  ' i  
~ t icized by lawyers' groups and recommendations for changes were made. 61 " 

' ~ As already mentioned, the court reporters in Detroit also double as the secre- 
' ~. taries for the judges when their cnurts are not i n  session.62 In, Philadel- / 

phia, court stenographers are present in the Landlord-Tenant Court• as "vell as in 
" I ~ ~ .I ~ the Code Enforcement Court 63 

! In'Hennepin County, contested cases before the judge arc taken down by a court 
reporter in both code enforcement and unlawful detainer actions (evictions). 

~ Even .the "uncontested" matters, brought before hearing Officers, are •recorded as 
" i 

. well. (Small claims actions66are not recorded ) 

.... :--~ " i I t  is evident that the practice of recording proceedings differs as among t h e  
i c i t ies studied, and within the courts as to the types of cases: code enforcement 

_,_. ' " • or landlord-tenant, and contest'ed or  uncontested. Some cit ies have Changed their 
• -: practices..As already mentioned, Chicago started using courtroom stenographers • a s  

I "~ - } ~ - a reform measure in 197865 in eviction matters. (The housing court, handling 
• " codes, has done so for quite some time.) Also in 1978, a Michigan.appellate _. 

..~ court decision caused court reporters to be used in the Landlord-Tenant Division;• 
• .. previously, this had to be requested.66 (On the other hand, since early 1979, 

the Pittsburgh housing court records hearings only i f  requested to do so by one 
of the p a r t i e s .  67) 

There are definite advantages to recording or reporting (by stenographer) all 
'i:.. hearings. In most court systems not currently doing so, this practice will  not 

be a welcome one, and resistance to the idea may be encountered. . 

.z i ' 

. . . . . .  :'-... VARIOUS OTHER POSITIONS RELATING TO THE OVERALL.OPERATiONS OF THE COURT MIGHT BE 
• ' CONSIDERED LOCALLY: INTERNS AND VOLUNTEERS, CASHIERS-, PROCESS SERVERS~ AND CER- 

. . .  ' ,  TAIN SERVICE-ORIENTED FUNCTIONS.I ~ I "  i .  

' I (I 8 ) In terns and Volunteers.  "The  use of law c lerks  and law students :ha.~ been 
. .L<-: discussed prev ious ly ,  in add i t ion ,  there  are a number .o f  c r e a t i v e  opt ions 
. a v a i l a b l e  to the. courts ,  although few make use of  them. In Boston, for  example 

the c l e r k ' s  o f f i c e  has successfu l ly  employed summer undergraduate interns and 
":/ graduate.students without law training to perform certain administrative, mana~ce- 

ment, and stat ist ical  papers. This has supplemented the work of the court staff ,  

I ~ " " " " I 6 0  S e e  c h a p t e r  1 0  (Ch i cago ) . .  ~ ' . .  "~ ~ : I  ' 

61 See q e n . e r a l l y  Fused,  supra  n o t e  18; Rothste in ,  The Chicago Experience, 17 
,URBAN A L 1-979~ in,  The P o l i t i  ; t i o n :  n ANN. 133 ( K l e  cs 6¢ Housing Dispute R e s o l u -  

Academic P e r s p e c t i v e , 1 7 ~  L.  ANN. 3~3 ( ! 9 7 9 ) .  . ~.i i 
62 S e e - c h a p t e r  12 ( - D ~ c ) .  .i .. ' ~ { 

• - 63 Se--e c h a p t e r  14 ( P h i l a d e l p h i a ) .  : : ~ 
64 See c h a p t e r  13 (Hennepin County) .  Small c la ims  are heard in the  "Conc i l i a -  

t ion  Court" ,  which is not a court of record.  ( I n  t h e  housing court in 
Boston,' small claims also are heard in that  court  as i t  has comprehen- 
s ive s u b j e c t  m a t t e r  j u r i s d i c t i o n .  See c h a p t e r  5 . )  ... 

65 '- This was meant as a s a f e g u a r d  to  b e t t e r  e n s u r e  due p rocesS .  • , ,> 
66 See c h a p t e r  I 2  ( D e t r o i t ) .  .. " .. ... . 

" 67 Pittsburgh's i~ousing court s riot a court of record, a]thou'gh code/ v'iola- 
t ions  a re Ic r imina l  ~iatter See chapter 9 .  ._ I ~ . ~ 
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accomplished useful tasks,68 and aided both the[student and the courtinvolved/169 
i .. / 

Many colleges and universities have such-internship programs. Some las ton iy  a 
few weeks• and the.undergraduates 'may need only minimal or no stipends.70 Other 
internships may be part of  seminars where the students are •preparing course pa- 
pers and, therefore, seek this type ot learning experience. Others are ful1~-time ' 
internships required as part of graduate school studies.71 ( I f  the student is 

t o  be paid• there are some federal funds made available to the schools concerned, 
• :.covering up to 90~ of the wages.) . / / 

;:( 
To.date• few courts studied have made much use of other sources of assistance, 
such as volunteer help from the community. Innovative programs can be designed, 

• including util,izing the resources of retired persons in the community.72 Such 
~ jobs could range from assisting with directing people on high caseload days, to 

using persons with private busi,,ess experience in court management areas. This 
community service might well be welcomed by senior citizens. (The process of 

; se lec t i on  nee d not be time-consuming fo r  cour t  personnel .73) , . 

-. (9) C a s h i e r s .  In land lo rd- tenant  matters as well as codeenforcement proceed- 
ings,  a cashier  may be necessary in order to c o l l e c t  f i nes ,  small c la ims- judg -  
ments, o r r e n t  escrow74 deposi ts .  In many cour ts ,  t h i s  job is not a separate 

. 

!" 

68 This was done in 1979, when a student exhaustively examined the s ta t i s t i -  
cal and other records for the clerk. Telephone interview: R. Susan 
Di]lard• Clerk-Magistrate of the Boston Division of the Housing Court 

, Department (October 12, 1979). In 1972, the f i r s t  housing court judge 
used a law student to prepare an exhaustive legislative history of the 
Boston Housing Court. See generally chapter 5 {Boston). 

59 The Supreme Court of the United Scates, fo r  example, has two programs ( i n  
add i t ion  to the c lerks who serve the Jus t i ces ) .  The Jud ic ia l  I n te rnsh ip  
Program has seen more than 90 in te rns  in less than a decade. Serving 3- 
6 months wi thout  compensation, the students come from diverse back- 

J grounds in the social  sclences, management, and law. The Jud ic ia l  Fe l -  
!' / lows Program, instituted in 1973, draws 2-3 ear!y-career professionals 

. . . .  to the program each year• for one year assignments. Of the f i r s t  14 
>" (averaging 32.5 years in age), all but one were engaged in university 

i ,' teaching. Nearly half were not lawyers. See generally Cannon & Morris 
~ Inside the Courts: The Judicial Fellows Prog-ram, 12 P~--[-NEWS J. ~ .  POL. 

~ ~ .SCI. A.] (1979). 
70 Connecticut College Offers one such program• which the ABA-HUD program has 

uti l ized frequently. 
7! . This was a practice, for example, at the Fels Insti tute of Local and State 
.. \ Government (Wharton School )  f o r  a l l  g raduate  s t u d e n t s .  Many o t h e r  

\ graduate .schools of pub l ic  admin is t ra t i on  have in te rnsh ips  as we l l .  
.72 i I t  is  remarkable t h a t  the j u d i c i a l  branch has seen l i t t l e  of t h i s  sor t  of 

.: assistance (compared to the execut ive and l e g i s l a t i v e  branches, where 
• '~i exper imentat ion is more widespread). 

• .73 '.This is  a func t ion  that  might even be handled by the CAC. See l a t e r  sect ion 
~ in t h i s  chapter,  t i t l e d  "Mechanisms (such as a CAC) for Co~nmunity P a r t i c i -  

pa t ion" .  
74 Rents are paid into anl escrow account(s) usually at the time a conditions 

defense is-asserted. Generally, rents remain in the accounts pending a 
hearing On the merits (and sometimes, subsequent to the hearing, pending 
landlord repairs). Normally, the tenant already has withheld rent and 
the-rent escrow arises in the context of a proceeding init iated by the 
landlord for an eviction. There are other variations, as in Pittsburgh. 
See chapter 9. 
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posi t ion,  and the job is handled in the c le rk 's  o f f ice  at the counter. Also, one 
of the s ta f f  in the courtroom may handle part of this job.  For example, in 
Pittsburgh the c l e r k - t i p s t a f f  is present at the conference table to c o l l e c t  f ines 
that are paid that dar. In Allegheny County, the d i s t r i c t  magistrate has a small 

• o f f i c e  s ta f f  who can co l lec t  f ines,  i f  defendants wish to pay at that time. 

Rent escrows are h~ndled in a var ie ty  of ways.75 In Baltimore, a "rent escrow 
clerk"  handles what the t i t l e  suggests, on a separate f l eor  of the courthouse 
bui ld ing.  In Hermepin County, tenant-defendants go "downstairs" to the c le rk 's  

o f f i c e  to deposit thei r  monies at the c l~rk 's  o f f i c e .  In Pittsburgh, a somewhat 
unusual method is employed; I f  the rented premises are c e r t i f i e d  as "uninhabit-  
able" by. the code agencies (according to a series of "points") ,  tenants deposit 
the i r  rent into the ,Mellon bank escrow accounts. 

A repeated problem seen in many Courts is the f a i | u r e  to pay outstanding fines or 
judgments. 76 This is described elsewhero in this Report. Suff ice i t  to say 
that  the court may wish to designate one of i ts  personnel,  l i k e l y  from the 
c le rk 's  o f f i c e ,  to act ive ly  pursue the co l lec t ion  of these f ines . )  

(10) Process Servers. Service of process can be a somewhat complicated func- 
t ion ,  as described elsewhere in this Report.77 Depending on ]egal requirements 
as to service, as well as the e f f i c iency  (or lack thereof)  encountered with the 
agencies concerned, this  personnel aspect can become c r i t i c a l l y  important. 

One of  the funct.ions of a group studying~the implementation of a housing court ,  
whether for  code enforcement or other housing-related cases, should be to pin- 
point these types of needs. Opinions as to reforms in this area are l i k e l y  to 
d i f f e r  great ly  in the community.78 

Service of process rules and laws may need to be changed. Moreover, streamlined 
methods of service may have to be considered, includinq e i ther  adjustments to 
administrat ive mechanisms or new procedures and s ta f f  within the courts. To the 
extent that  service can be accomplished by the pr ivate party (usual ly ,  the 
landlord) rather than through " o f f i c i a l "  process servers, some of this personnel 
workload can be a l lev ia ted .  Many court rules do not permit this type of service; 
others have additional steps for service.79 

In l a n d l o r d - t e n a n t  cases before the FED Court in Chicago,80 there  must be 
personal or substi tuted service accomplished b y t h e  Cook County Sher i f f ' s  Of f ice .  

75 See_ chapter 8 (Baltimore); chapter 13 (Hennepin County); chapter 9 (P i t ts -  
burgh, re landlord-tenant aspects [v~hich are not within the ju r isd ic t ion  
of the housing court per s e ] ) .  

76 The fa i lu re  of small c ~  courts to act ive ly  assist in col lect ion of 
"pr ivate  judgments is dist inguishable from f ines,  which are amounts owed 
the government/public by "gui l ty"  defendants. ~Nonetheless, both sets of 
problems are cr i t iqued elsewhere in this Report. See chapter 17 (re 

housing just ice  in small claims courts) .  
77 See general ly chapters (3-15) ( c i t y  chapters).  
78 T-TF~e-landlord and tenant sectors are l i k e l y  to have proposals that address 

abuses under the current service ("war stories" may abound). The touch- 
,stone here i s  whether undue delays or f au l ty  service seem to be recur- 
rent ,  and what measdres wi l l  cure these problems. 

79 Service by mail ,  used in Baltimore, is accomplished by the court as an addi- 
. t ional  back-up (.not required by law) to personal or "posted" service. 

See-chapter 8 (Balt imore).  
8 0  •FED stands for Forcible Entry and Detainer (ev ict ion cases). 
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Writs of  r e s t i t u t i o n  (physical  ev ic t ion)  general ly ,  a lso are done by the S h e r i f f ' s  
Of f i ce ,  taking from three weeks to as much as two months.81 Code enforcement 
cases in the housing court of Chicago are hampered even more sever l y  by lengthy 
delays.  The S h e r i f f ' s  Of f ice  requ i res  a minimum of 90 days no t i ce  to serve the 
de fendan t  (~or appearance at the f i r s t  cour t •  h e a r i n g ) .  These de lays  have 
been c r i t i c i z e d .  One a l t e r n a t i v e ,  permit ted under s ta te  s ta tu te ,  is  "spec ia l  
process servers" .  These persons are selected by the Corporat ion Counsel of  
the c i t y  and are paid to accomplish serv ice.82 

The Ph i lade lph ia  courts have approached the s iLua t lon  d i f f e r e n t l y .  The land- 
lord-Tenant Court and the Code Enforcement Court u t i l i z e  specia l  "w r i t  servers" 
and " land lo rd  and tenant o f f i c e r s " .  The former serve summonses and complaints,  
the l a t t e r  serve not ices to qu i t  and wr i t s  of  ~ossession fo r  land lords .  ( I t  i s  
i n t e r e s t i n g  to note that  actual physical  ev i c t i on  can take place at the time 
of  serv ice  of the w r i t . )  Many land lords use these o f f i c e r s ,  ra ther  than wai t ing 
fo r  the much longer process through the s h e r i f f ' s  o f f i c e . 8 3  

Ba l t imore 's  housing court  uses "Special Enforcement O f f i ce rs "  from the c i t y ' s  
Department of Housing and Community Development to accomplish serv ice of  the 
summonses in code v i o l a t i o n  cases. These experts are former agency code inspec- 
t o r s ,  and the approach is qu i te  successfu l .  The arranqement does not involve 
d i r e c t  costs to the cour t ,  and places the r e s p o n s i b i l i t y  in the hands of the code 
enforcemeRt agency. In the Rent Court, constables do serv ice of  process; c i v i l  
process also may be done by the S h e r i f f ( s ) . 8 4  

In D e t r o i t ' s  Landlord-Tenant D i v i s i on ,  landlords pay cour t  " b a i l i f f s " 8 5  f ixed 
fees to serve court  papers and ev i c t  persons, i f  necessary.86 In the T ra f f i c  
and Ordinance Court, which handles code V io l a t i on  cases, three policemen are 
s p e c i a l l y  assigned for serv ice of process and for  bench warrants.  

The above two court  systems thus o f f e r  a ser ies  of  i n t e r e s t i n g  approaches, as do 
several of the courts mentioned below. The procedures in land lo rd - tenant  and 
code v i o l a t i o n  cases may deserve r e p l i c a t i o n  in other cour t  systems. 

In Boston and Hampden County, the court  o f f i c e r s ,  who are uniformed b a i l i f f s ,  can 
serve process and orders of the cour ts  when they otherwise do not have courtroom 
dut ies  to perform. In add i t i on ,  Hampden County's ch ie f  housing s p e c i a l i s t  is 
appointed as a deputy s h e r i f f .  In unusual circumstances, he or she can ass is t  by 
ca r ry ing  out c i v i l  process. This is an advantage, as the housing spec ia l i s t  
tends to be aware of cer ta in  problem cases and can e f fec tua te  serv ice when the 
oppo r tun i t i es  present themselves.87 

L 

Pi t tsburgh  uses a d i f f e r e n t  " f i r s t  service~' approach. Service is accomplished 

i! 

81 See chapter 10 (Chicago) . ~ i i j, 
82 The Corporation. Counsel is  author ized to do so when i t  would be "de t r imenta l "  

to wai t  for the S h e r i f f ' s  Of f ice  to accomplish serv ice or where the de- 
fendant cannot be found. T h i r t y  to f o r t y  such orders are signed da i l y . :  
See i d . .  

83 See chapter 14 (Ph i lade lph ia ) .  : 
84 See chapter 8 (Bal t imore) .  
85 These b a i l i f f s ,  as explained in an e a r l i e r  subsect ion of t h i s  chapter,  are 

not courtroom b a i l i f f s  ( i , e . ,  they do not perform the usual func t ion  of  
mainta in ing order in the courtrooms). 

86 See chapter 12 (De t ro i t ) .  
87 No o ther  hausing spec ia l i s t s  in other courts, are deput ized:  but ,  see i n f r a  

note 90. 
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through certi f ied mail in code enforcement actions. 88 I f  service Cannot be / t  
proven, the magistrate uses the Housing Clinic 89 to investigate for an arrest ! 
warrant, in so investigating, [the probation officers of the] Housing Clinic i 
also may make personal service Of the summons or subpoena, i f  necessary.90 i 
Overall, this unique methodology is advantageous; and, i t  starts with low-cost, 
mailed set.vice. ; 

Backing up the process servers are the personnel in the/clerk's cffice. They 
are responsible for preparing the necessary papers, checking that they are in i 
proper order, and routinq them to the process servers. (This function, usually 
handled by assistant clerks, was described earlier in this chapter.91) ~, 

(11) Other Positions. In addition to the ten "additional staffing positions" 
set forth above, the court may have other needs as well. Reference should be 
made to preceding sections of this chapter and to later chapters in this Report, 
regarding: (a) the prosecutorial function for code violation cases;92 (b) the 
special invest igat ion teams for code v io la t ions ;  93 (c) the code Violation 
"expert witness" approach used in New York City's housing courts; 94 (d) the 
eviction prevention centers uz~d in some court~, once judgments by the courts 

, have been rendered: 95 (e) legal aid services for persons before the courts; 96 
(f) special counters for counselling persons wishing to f i l e  complaints:97 (g) 
special counters for persons when they arrive at court on the day of their 
hearings: 98 (h) the many types of court-satel l i te programs that are important 
to the administration of justice in the community,;99 and, ( i )  oversight func- ! 
tion provided by the citizens advisory Committee. zVv 

: i 

88 Proo f  of serv]ce is by the court obtaining the return receipt. I f  this i 
fa i ls ,  only then is a form of "personal service" attempted See chapter i 
9 (Pittsburgh). : 

89 The Housing Clinic is described in more detail in an earlier section of this 
chapter, t i t led "The Housing Specialists and Parallel Special Operations 
in the Courts". See also chapter 9 (Pittsburgh). I ts personnel arecalled i 
"probation officers" and have similar, but distinguishable, functions from 
the more typical "housing r~ecialists" (as seen in Boston and in Ha~npden 
County housing courts; see chapters 5 and 4). . 

90 An alternative is to issue a bench warrant for the arrest of th,, defendant, 
- signed by the magistrate of the housing court. -.- 

91 See supra note 89; Croteau, Housing Speclalists in the Hampden County Hous- 
~ • ' )n9 Court, 17 URBAN L. ANN. 85 T1979). 

92 Many different approaches prevail, from attorneys in corporation counsel's 
offices, see chapter 13 (Hennepin County), to attorneys within code agen- 
cies, see~apter 9 (Pittsburgh). 

93 A team approach was developed, in New York C i t y .  See ch.apter 6. 
94 New York City's housing courts each had one co-o-d-e inspector stationed at 
~ the court to offer expert testimony in any•case before the various courts 

in  t h a t  borough. See i d . .  
95 Two ci t ies have specTal programs. See chapter 8 (Baltimore: re Eviction 

P r e v e n t i o n  Cen te r ) :  chap te r  10 (Ch icago:  re  the  p rogr~J  o f  the  Department 
~i o f  Human Resources) .  See g e n e r a l l y  a p rev ious  s e c t i o n  o f  t h i s  c h a p t e r ,  
~j _ supra note 89. 
~, 96 One landlord-tenant :court has a Landlord-Tenant Legal Aid Clinic, run by a 
i~ ~ local law school, at the court• See chapter 12 (Detroit). 
.~ 97 New York uses DrO se cl~rks. See c~-a-pter 6. See also to ~ previous section 

of this chapter~--titled "The-Clerk's Office: Staffing and Operations" :: 
• 98 See id.;  chapter 12 (Detroit)• 

99 ----S-ee generally chapter 18 (alternatives to housing dispute resolution). .~ 
.~ 100 This approach ~s described at length in aqater section of this (cont) 
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When a community is considering innovation and charge in its courts, i t  must 
be rea l is t ic lO l  in it~ projections or ~a t  types of personnel are or might be 
needed to implement new approaches. Manr of the positions that should be consi- 
dered have been described above. 

One of the ways to evaluate local requirements is to evaluate "systems": to 
begin to ask a series of questions. How does the court process work now? How 
are code violat ions,  small claims, and landlord-tenant cases being handled? How 
are these cases processed, heard, and disposed? 

By examining each of these many stages (the useof  diagrams showing the various 
processes may help in analyzing th is ) ,  i t  wi l l  be possible to obtain a good grasp 
of the personnel requirements. Each step of the way, the needs of the judic ia l  
System for properly serving the public Should be borne in mind. 
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chapter,  t i t l e d  Mechanisms (such as a CAC) for  Community P a r t i c i p a t i o n ' .  

Prac t i ca l  l i m i t s ,  such as budgetary r e s t r a i n t s ,  w i l l  have to be evaluated. 
Some of these concerns are de ta i l ed  in a la ter  section of th is  chapter, 
t i t l e d  "Budgetary and Cost Imp l i ca t ions "  , 
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M E C H A N I S M S  ( S U C H  A S  A G A G )  ' "" - " 
F O R  C O M M U N I T Y  P A R T I C I P A T I O N  .. 

A HOUSING COURT CAN BENEFIT FROM ACTIVE COMMUNITY GROUP PARTICIPATION, •SUCH AS 
THAT PROVIDED VIA A CITIZENS ADVISORY COMMISSION (CAC). THIS FUNCTION SERVES NOT 

I ONLY TO ADVISE THE JUDICIAL BRANCH, BUT OTHER AGENCIES AS WELL AS THE COMMUNITY 
IN GENERAL ABOUT THE EFFECTIVENESS OF THE COURT AND THE FULFILLMENT OF ITS 
RESPONSIBILITIES. 

Active community groups that advise the courts, such,as a well-formulated c i t i -  
i ~ zens advisory committee or commission (CAC), can be a valuable adjunct to the 

functioning of a housing court. Such CACs current]y exist in New York City, 
Hartford, Pittsburgh, and Buffalo.1 At one time, there were CACs in Boston and 
Hampden County during the early years of those courts.2 

"" • i " " 

Most CACs arose as a result of citizen group concern about housing matters gene- 
ral ly,  and prior to the implementation of a housing court. As a comm..unity 
recognized the need for establishing a housing court, there also was Serious 
concern with maintaining citizen input once the court started operating. The 
supporters of the new housing court(s) were concerned that these "experiments" 
would achieve all their important objectives. Not surprisingly, many of these 
individuals from active citizen groups became the f i rst  members of the CACs, once 
established. 3 Typically, this brought sophistication and poli*ical astuteness 
about housing issues to the new CAC. 

The purposes of a CAC are several-fold. ( I)  As noted above,.the CAC can be 
a major force locally for sustaining support for the housing court. Thus, when 
adjustments are desirable in the political arena, particularly with legislatures 
or the executive branch, the CAC can provide a powerful citizen and group consti- 

i tuency. :This may be crucial when consideration 
~(as in Buffalo4), its budget (as in New York is given to the court's powers 
:existence (as in Hartford see below). City5), or even its continued 

i (2) The legislative or other body that creates the court may seek to use the CAC 
~as a source of independent analysis about the court. In Connecticut, the state 
legislature required the CAC to f i le  a report after one year. The report was one 
of two analyses.performed to determine if  the eighteen-month •experimental housi~g 

! 
I 

iI 

i 
! 
I i 

} 

i i ' " '  

• L i 

i See chapter ~ (New York); chapter 3 (Hartford); chapter 9 (Pittsburyh); chap- 
ter 7 (Bulfalo) 

2 See chapter 5 (Boston); bhapter 4 (HamPden County). ' ~ ~ 
3 To obtain adoption of legislation for a housing court, community leaders ne- 

• ..~ , cessarjly will have to be invol,ved. As they study the possibility of hav- 
ing a housing'court and as they help draft enabling ]egislatioa, they ob- 
tain knowledge and informatioh that they will carry to their CAC duties. 

4 'See chapter 7.. The court in Buffalo currently handles only code matters. 
However, under certain circumstances the ilousing court eventually also may 

'~be assigned landlord-tenant cases. The CAC will-play a role in advising 
'Lthe chief j'udge (who has the necessary administrative authority Under the 
law) in this respect. ' 

5 See chapter 6. In New York City, the  CAC frequently has heard comments 
about understaffing and the need for a more real is t ic  budget. In turn;• 
this message has been strongly conveyed to c i t y  and state ~ o f f i c i a l s  
concerned with the coulrts' budgeting and staffing matters. ~his helped 
result in appropriations, use of inspection teams, and some computeriza- 
tion. Comments by Albert Walsh, national advisor. , . . ~ . 
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court in Hartford should be continued.6 

(3) Most importantly, the CAC serves as a forum for the exchange of ideas about 
the needs andproblems of the housing court. Such discussions can surface issues 
or problems that litigants in-general, or potential users, have with the court's 
overall operations.7 For example, in New York City,  the oublic has the oppor- 
tunity to testify at formal hearings.8 This also can be accomplished more in- 
formally at the regular meetings of the CAC, as was the case in Boston in the 
mid-1970s when anyone could attend the CAC's meetings and bring up general mat- 
ters, suggestions, and complaints.9 

(4) Government officials also may have concerns about .the local court system. 
In Pittsburoh, the CAC functions with representatives from several city and 
county agencies.10 The problems with code enforcement in that area, therefore, 
can be thought .through as an inter-related "system". Dialog among the parties 
can lead to cooperation, change, and innovation on a systematic basis. This 
approach, i f  adopted by other cit ies,  can encourage initiatives that reach not 
only to what the housing court, per se, should be accomplishing, but to associ- 
ated housing agencies and issues a--s--we-l-l. 

(5) The CAC need not be merely a reactive body. rt can serve to help implement 
reforms and in i t ia te new approachesL The CAC in Hartford has assisted in devising 
understandable court forms and multi-l ingual brochures, with approval by the 
court,11 In Pittsburgh, the C#.C has undertaken s t i l l  other important projects. 
Similarly, a CAC can urge both public and private sectors, including landlords' 
associations and bar associations, to provide s t i l l  other assistance.12 

By the same token, the failure to have citizen input can aggravate a lack of com- 
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See chcpter 3. The CAC made a written report to the state legislature 
--Tn early 1980, favoring permanent establishment Of the court. 
Note that the •focus is on "types" of cases or "general" housing stock pro- 

blems. I t  would not be appropriate for the CAC to debate individual 
cases or particular individuals' problems. 

See chapter 6 In September of 1978, for example, the CAC held hearings in 
the police auditorium for two days. Many persons from the community 
" test i f ied".  Others also distributed written summaries of their remarks. 

• . The fu l l  hearings were transcribed and summarized for use bv the CAC and 
the judges. 

Comments by Judge Paul Garrity, nat ional advisor. During his tenure as 
judge of the.housing court, very informal discussions were held with mem- 
bers of the public: these publ;c colloquia at 'court were dubbed "CAC 
meet i ngs". 

Comments by Judge. Alan Penkower, national advisor. See Chapter 9. 
11 ..See chapter 13 (Hennepin County)~i" a committee of-~-u-dges Derformed a simi- 

- - f a r  task in terms of redesigning court forms and attaching a brochure 
to all summonses• regarding eviction matters. See Rogers, An Alternative 
to a Housing Court, 17 URBAN L. ANN. 177 (1979); examples o f ~ e  forms are 
included] See als.o, Scott, Small Claims Courts in the Context of Housing 
Just-ice; in RUHNKA, HOUSINGI JUSTICE I,.N SMALL CLAIMS-COURTS (1979), 

~",i p~-l-~shed, by the.National Center for State Courts for the ABA's Special 
" Committee on Housing and Urban Development Law. 

The CAC could, for example, encoura2e landlord organizations and the Orga- 
nized bar to redesign standard lease forms to help correct often-seen 
.landlord-tenant-problems. Similarly, the CAC .might encourage the bar to 
undertake a new program in mediation. See chapter 11 (Los Angeles);.Ebel, 

• Landlord-Tenant Mediation Project i n  ColoTado, 15•URBA~ L. ANN. 279 (1979). 
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munication between the courts and the community. I t  is no surprise that attor- 
neys, l i t igants, governmental off icials,  and members of the public are reluctant 
to engage in individual, critical dialog directly with a judge or judges. 13 
The very presence o f a  CAC legitimatizes this dialog, providing an appropriate 
forum for expressions of interest and criticism. ( I f  necessary, anon~#nity can be 
retained by having the CAC undertake its own scrutiny of matters, and issue its 
own report). 

Without a CAC, i f  the housing court begins to fai l  in its missions, there may he 
l i t t l e  or no outlet for timely expressions of concern.14 The CAC can address 
minor deterioration prior to what otherwise might become Calls for the abolition 
of-a troubled housing court. Some Observers have-suggested that problems with 
some housing courts might have been avoided, had a CAC been operational.15 

The lackof  a CAC can lead to the reverse of the advantages cited above. Inter- 
agency cooperation on certain housing problems may be d i f f icul t  to engender 
otherwise, as with code enforcement reforms. New roles for the court, new 
.opportunities for dispute resolution, and additional services for the public may 
not be forthcoming. 

In fact, i t  can be anticipated that elected o f f i c i a l s  and others natural ly w i l l  
°resist most new programs and increased expenditures. 16 Con~.nunity-wide sup- 
port, such as that provided by a CAC, can help win approval for housing-related 
changes. A CAC can act as a additional force on the po l i t i ca l  structure. 

The mere existence of a CAC does: not mean that i t  w i l l  automatically be an 
effect ive oversight mechanism. Some c r i t i cs  maintain that i f  i t  is s t r i c t l y  a 
"blue-ribbon" CAC~ i t  is of no help at a! l ,  that i t  can obfuscate public• cal ls 
for needed reforms, and i t  can become "captured" by the court. Typically, a CAC 
has a l i f e  cycle of i ts  own, vaci1~ating between helpful activism and Rassivity. 

, Z - '  

C -  ' ' ; :  ' 

.,. ~. , . 

, . . . • . .  

13 At least three factors lead to  th i s  s i t ua t i on :  (1) a perception about 
j u d i c i a l  e th ics,  which causes many judges to avoid nearly a l l  ex parte 
contacts regarding l i t i g a t i o n  issues; (2) the reluctance of prosecutors 
and defense attorneys to engage in such discussions when they expect to 
be •back in the courtroom at some fu ture  date; and, ( 3 ) t h e  mystique of 
the court and i t s  judges, which makes members of the publ ic apprehensive 

• about speaking d i r e c t l y  to "the judge". 
14  i t  is• possible, of course, tO bring gross cases of abuse, misconduct,or 

incompetence before the j ud i • c ia lb ranch  or a special board. These f o r -  
,~ ; mal charges and procedures~ tiowever, cannot r e a l l y  be compared with the 

: : ~role of a CAC., ( i )  • The formal procedures are a f t e r - t he - fac t  and usua!ly 
'Linvolve only the. most"dramati~c, instances. (2) They 'are in t im ida t ing ,~  i • 

../ complex,- and imbued with due. process Cons iderat ions; . - ' (3 )  Important ly,-  ~ ' 
-.. . the CAC f0cusesmot on ind iv idua ls '  problems, but on "systems" problems. ~ 

• :~: (4). F ina l l y , .  the:CAC can take pos i t i ve  steps for improvements; other 
' ' formal procedures bas ica l l y  are pun i t i ve  and complaint-based in~<nature. 

15 See chapter 5 (Boston) for a . b r i e f  e laborat ion.  P r i va te l y ,  some par t ies 
-' have intimated tha t  the operations o f : t h e  court might have been~ad ~ 

dressed by the CAC and a report  made a t a n  ear ly  da te . :  Instead, parts of 
the imbr ig l io  escalated to the level of l i t i g a t i o n ?  a t rans fer ,  and 
res ignat ions.  

16  Unless there is strong lobbying for  such programs, a l eg i s la t i ve .body  (par- 
.: t i c u l a r l y  the state leg is la tu re )  is l i ab le  to pursue a conservative f i s -  

ca l  .posture .in the absence of "proof" or  wide support to the contrary.  
See chapter 16 for  a d e s c r i p t i o n  of on-going a t t emp ts to  es tab l ish  s t i l l  .: 

• o-~-~er housing courts.  
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over a period of years.17 

A-CAC SHOULD BE BROADLY CONSTITUTED IN TERMS OF MEMBERSHIP. MEMBERS CAN BE 
FORMALLY APPOINTED, OR THE ENTIRE OPERATION CAN BE RELATIVELY AD HOC. 

In establishing a CAC, thought must be given to whether it ought to be ad hoc and 
informal, or actually mandated in the legislation creating the housing~ou--Ft- (as 

i n  Hartford, Buffalo, and New York City18i. • / 
/ 

Some observers argue that the CAC should be mandated, and given certain responsi- 
b i l i t i es .  They-al'so suggest that then the CAC cannot .~e easily abolished or 
become defunct .19 

Many others suggest that CACs f u l f i l l  a-major function only in the beginning~ 
years of a housing court, when the situation is most volati le.  I t  is argued that 
once, the~.court is established, the CAC ceases to perform a major function.20 

With or without a CAC, there is l i t t l e  doubt that~annual public hearings Should 
be accomplished. These hearings could be summarized, and a public report made.21 
This would encourage some modicum of continued community oversight and some 
impetus for change. 

How a CAC's mmebership is constituted, is a matter of wide variation. ( I )  The 
; f i rst  question is whether or not specific individuals should be named to the CAC. 

(2) Another question is whether or not to have fixed terms of office. 

.... One approach is to provide for fixed terms of serveral years, with staggered 
appointments for the purpose of continuity (as in Buffalo). In Boston,.on the 
other hand, there were no appointments at al l;  rather, the CAC attendees were any 
interested persons who chose to attend, with .some repetitive attendance by key 
individuals. The Pittsburgh housing court's CAC is akin to that which existed in 

- , '  !17 Most Special Committee members and national advisors were against mandating 
i. . /  ~ABA creation o f  a formal CAC mechanism• Some f e l t  that various ether ~ , !  . ~ '  

i very active community groups already performed • these functions well ,  as 
/ in Chicago (comments by Judge Richard Jorzak)  and Hennepin County (com- 

, .  / ments by Judge James Rogers national advisor)• They therefore believed .. 
~ : that a CAC was unnecessary in such c i t i e s .  Others, equally against a 
i mandatory CAC requirement, thought that one contribution o ~ an ad hoc CAC . - . \ " 

would be the encouragement it would give to other community and neTghbor- 
\ . hood groups • to become much more active in housing issues (comments.by- 

: ~ ,  Walter Washington and Daniel Epstein, members, and Judge AlanPenkower, 
\ . national advisor). '  The sense of the Special Committee was that an 

• t '- .informal CAC, with .limitations as to its role (see ~later part of this 
• t . .  section, on "improprieties"),  might be a good device ; but, that i t  

. . . .  should not be mandated (comments by Judoe Laughlin Waters, .Chairman) 
18 See chapters 3, 7, and ~. + " 
19 -T&--Bos~on, a CAC meeting was adverti.sed and only a.few individuals appeared. 

The presiding justice concluded that this indicated a lack of interest in 
the CAC, and no further meetings have been called or held for the several 

.years since. (From Boston interviews, 1979.) 
: 20 This incorrectly assumes that the housing court has no real need for mid- 

course corrections or; support for changes, expansion, budget~ or innova- 
tions in relations wi~h agencies and the publ ic .  - / i 

21 As noted, supra note 8,!this public hearinQ approach has been Used twice in 
New y o r k - ~ .  See chapter 6 ;  .,. ~.\ . . , . . . .  
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_ Boston. There, however, the ad hoc attendees tend to be "regulars"• and they 
elect off icers for the group. 

i 
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A mixed approach could include some formally appointed members plus advertising 
a11 meetings as ope n to the public. This would insure a relat ively expert 
and continuous membership while encouraging diverse inputs from other private - 

. ci t izens. The CAC also might ut i l ize "sub-groups" of members and new attendees 
alike, who could • work together on special projects (such as informational bro- 
chures for l i t igants) .  

(3) A third issue revolves around involvement of agency and judicial personnel. 
Serious .thought should be given to regularly including agency representatives. 
at the mee~!~.gs.22 They would participate ex Officio, contributing to the 
dialog and .perhaps helping solve problems i d e - ~ t i f l e ~  the CAC discussions. 

I t  is relevant to point out here that the CAC need not rest r ic t  i t se l f  solely 
to court .issues. .Housing questions extend to agency roles ~s v~ell: for example, 
dea1ing with code violators. In"Pittsburgh, the discussions tend to be wide- 
ranging,, crossing, various lines of the executive, legislative, and judicial 
branches. TherEby, the CAC seeks programmatic, and not merely judic ia l ,  changes 
across governmental 1.ines of authority. 

Similarly, consideration should be given to attendance by judicial personnel. 
Thoughts d i f fer  widely in this respect. Some judges pursued widespread community 
contact 23 and were heavily involved in the CAC meetings• as was once done in 
Boston. Other judges object to this role, believing that theyshould not be 
present at such ,meetings, since this conceivably could lead to incorrect assump- 
tions about thej:~dge's objectivity.24 In some c i t ies,  judges-are invited only 
to some: of t e mee,~ngs. In ~ w  York City, the judges are urged ~o attend a 
portion of the public i, earings. 

: There are several o ther  options available. The t.chiefl administrative judge 
, i might attend some of the CAC meetings or the annual public hcarings (rather than 

the judge who actually presides i n  ~he housing court). An alternativewould be 
for the judge to:designate one o f t h e  housing specialists• chief clerk, or court 
administrator to. attend all CAC meetings A report then could be made back to 

" i • " " 

t~ . t the judge (assuming communications are good wit,~,in the court). S t i l l  another 
'~ ~ approach• best used in combination with the above, would be for written "minutes" 
• ~ .~ of. the meeting to be prepared by the CAC and then .given ~o the judge, among 
~'~:!'~: '~i!i °thers;26 " ~ " 

CACs probably would be.well served by having regular attendees.:from the 
several local code. enforcement agencies,•the housing authority• the local 

... housing..and urban:development department the planning of f ice " the 
~\. tion:counsel'swelfare or Social office service agencies• the mayor's off ice, and the corpora, 

23.!,, Comments byJudge Paul Garrity, national advisor. .In Chicago• the housing 
:" ~ '~ court judge has done.likewise.. See chapter 10; 
, 2 4  "~. Interview .with Judge E. George Dahe.~, Presiding Just iceof  the Boston Divi- 
'... \'. sion of theHousing Court Department of the Trial Court of Massachusetts 
i'\ ",,, (October 30, i9.78) .  .Concern was expressed that th is  cou ld lead to 
,, , . .  perceptions that would compromise the •.integrity o f  the,.court. At the 

-.same time, .the Clerkand the housing specialists"do perform community L .< . 

Contact functions. 
• "~ 25 -They..in fact did so at the pUblichearings, supra note 8. " 

26.. This'~is done in New York City and in Pittsburg-h-(comments byJudge Francis 
":,, Smith and Judge Alan Penkower, national..~dvisors). 

,.~ ., . , , • 
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Members should be drawn from a diverse set of community interests, including ten- 
ants, landlords, the bar, the business community, legal services, and neighbor- 
hood or consumer/civil groups. One method of selection might involve groups 
themselves nominating their own representatives to the formal appointing autho- 
r i ty .  Or, such representatives could be named directly, without further reviews. 

I f  there is to be an actual appointing authority to the CAC, this probably will 
be a local issue, although one city suggestc~ that the Governor should do so. 
In Buffalo, 10 of 12 CAC appointees are chosen by the chief judge in that ju~sr  
diction, for definite terms of office. The mayor and the city's con~missioner Of 
|icenses and inspections each choose one person, who serves at-~.heir pleasure. 
In New York City, the administrative judge, with presiding judges approval, makes 
most of the appointments. 27 

A CAC'S ACTiVITIES.COULD RANGE FROM PROVISION OF SERVICES TO A TYPE OF "COURT- 
WATCHING". HOWEVER, CERTAIN IMPROPRIETIES MUSTBE GUARDED AGAINST. 

As mentioned earlier in this section, the CAC can perform a host of functions. 
These need not be repeated here, but certain improprieties can arise. 

_ ( I )  One central issue is that inevitably, there will be some discussion about the 
appropriate role of the CAC in the selection and retention of court personnel. 28 
Sharp differences of opinion on this topic prevail. Many experts urge that the 
CAC should not address persnnnel matters at a l l ,  except in the most unusual of 
circumstances. Others suggest a limited role for the CAC via actual interviews 
of the candidates for the top positions within the court: judge, chief housing 
specialist, and clerk. 

A more modest approach is to involve the CAC only in interviews of judges, i f  the 
housing court appointment is for an extended period. 29 The CAC could suggest 
two or more names rather than only one. The chief  judge would take the CAC's 
suggestions under advisement as being only advisory, not bindi;~g. 30 ( In  a 
~ystem where elections or frequent rotat ion is used for the judges in the housing 
court ,  th is  role for the CAC would not be workable.) 

As to other court personnel, there is good reason to leave these selections to 
the judge(s) or to the prevai l ing c i v i l  service system. The CAC, af ter  a l l ,  has 
the opportunity to scrut inize any serious performance fa i lu res  in the system by 
commenting on public impacts ( rather  than personal i t ies  and internal court 
affairs) .  ~ ! 

(2) The CAC should avoid certain improprieties. I~ I CAC members cannot be 
engaged in ."day today in.ter.ference" in court 'affairs (b) CAC appoihtees, i f  

"x, ~' ~ • : 

27 

28 

29 

30 

31 

See chapter 16 (re Worcester); chapter 7 (Buf fa lo) ;  chapter 6 (New ~iork 
C i t y ,  where themayor also makes a few of the appointments), i ~, 

General ly speaking, the CAC must avoid any appearance of being a "grievance 
board".or ,exercising any superintendence over personnel matters. On rare 
occasions, however, the .a t tent ion  of the chief,  judge may have to be drawn 
by-the CAC to an especia l ly  bad problem. 

Genera l l y , . th is  should be at least one year.  Or, the CACmight be involved 
in the interviewing o~f~only the f i rst  judge, particularly i f  that judge 
is to be newly appointed (not coming from the exist ing bench)~ • .~ 

This approach was taken in Har t fo rd . .  See chapter 3. . . . .  
In ex t raord inary  circumstances, i t  may be necessary t o , h a v e  an extensive . . . .  

"court-watch", as was done in Chicago to  cor rec tser ious  abuses. (cont . )  
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' ~ - ' they can reasonably expect to have regular appearances in court,32 should n " 
i - -  " . • . c o  - ; '  ~" i ': ' 

.:-.: " ' .sider relinquishing their membership: (c) discussions relatinq to court opera- / ~',.,">~ 

]. t-ions should be reserved for CAC meetings , and not ~hrough individual r',t,ngs 
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with the court personnel: (d ) the  activities of the CAC should avoid a)~ "-:~li- 
ticizing" of the court: (el a reasonable approach interms of relati~ •with 
the media•ought to be pursued: (f) generally, the CAC should not be involved .'~n 
"hire-f ire".  decisions: (g) care must be taken no t to . in te r fe re  with judicial 
functioning or the independence of the judic iary;  and (h) the CAC should .not have 
l ine authority over the court, or t r y  to exercise, any. , • - / . 

(3) Finally,. the CAC might adopt rules of procedure, so as t'o avoid discussion 
of specific cases before, or about the be brought to, the court~. There should be 
a.,prohibition on discussion that would appear to influence case outcomes. ~ In 
f a c t , - i f  judicial system persons are present, i t  is clear that they would haxR 
.to absent themselves during any unauthorized discussion of individual cases, am 

. . I f  the.CAC.is to successfully involve judicial personnel at the meetings or via 
written materials, such conflicts, of interest must be avoided - 

At public hearings, of course, this s i t u a t i o n w i l l  be made somewhat more d i f f i -  
cult to control. Even then, a strong chairperson can deal with this problemin 
most instances. Public hearings , i f  properly planned, can result in much more 
than off-the-cuff remarks. I n  New York City, many witnesses-prepare valuable re- 
marks and reform proposals; some are written and submitted for the record.:These 
materials provide the CAC with additional information for discussion, d ist i l la - .  
t ion, additions, and submission to the judiciary and to appropriate decisiOn- 
m a k e r s .  • : 

Conclusion ; ~ '  
i • 

Thus, a well-defined CAC can provide an opportunity for on~oina " inst i tu t ional  
therapy" that touches not only th~ housing court, 34 but?other .governmental 
agency and legislat ive resPonsibil it!es as well. jb I t  can act both .as a healthy 
check on, and stimulant for, seeing that the overall responsibi l i t ies of the 
court are served effect ively.  The CAC's periodic scrutiny illuminates both de- 
fects and opportunities. Moreover, i t  provides a source of continuing support 

, " L s for-the housing court and the community that i t  serves ~ ,' 
" \ . . ~ ' .  

35 

,, , . ; 

i , - : / '  See FuscO, Collins &Birnbaum, Chicago's Eviction Court: A Tenant's CoUrt 
i " oTNoResort, 17 URBAN L. ANN. 93 (1979) Rothstein The Chicago Experi- 
~, ence, 17 URBAN L. ANN. 133 (1979), Klein, ]he Pol i t ics of Housing Dispute 

ResolutiOn: An Academic Perspective, 17 URBAN L. ANN. 353 (1979). , 
32 ~ In several c i t ies ,  CAC members have gone on to become members of the Court 

\ system: New York City (a judge)- Boston (the clerk)~ :a~d...Pittsburgh (a 
'. , ~ ,housing specialist).. Whether. this is appropriate depends on individual 

i circumstances, • the facts involved, .and the public perception of such 
.. • appointments. " ! . ! . )  

.~.33 • !,This would not negate discussions about 'problem-areas or neighborhoods- 
in the, c i ty :  for example, l i t t e r ,  debris, and deterioration problems on 

"- '~the "south.side" of the c i t y ,  etc..  
34 One area that deserves scrutiny is the assistance being given unrepresented 

l. i t igants. For example, the CAC could determine i f  the use of housing 
specialists in mediation of the l i t igants  cases--versus unsupervised, 
out-in-the-hall settlements--is markedly helpful•. • (Comments by Ricardo 
Munoz, member.) , ~ t 

. . # . . 

Even where no thought is being given toadopt ing a specialized housing 
court,, an informal CAC s t i l l  may be worthwhile for purposes of examining 
how housing-related•cases are being handled in that ju r isd ic t ion,  

L .  
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TO BE EFFECTIVE, A HOUSING COURT (AS WELl-. AS THE AGENCIES AND GOVERNMENTAL PRO- ~, . .  • l i ~ ,  

• i '  7 -~ GRAMS TO WHICH IT RELATES), MUST BE ADEQUATELY FUNDED. YET, THE COSTS AND BENE- if.. ; 
FITS OF SUCH A COURT MAY BE DIFFICULT TO EXTRACT FROM. EXISTING JUDICIAL SYSTEM 
BUDGETS. (EVEN IN TERMS OF THE BUDGET DATA ASSEMBLED FOR THIS REPORT, FIGURES ~ 
FROM THESE OTHER COURTS ARE AT A GROSS LEVEL AND ARE NOT READILY COMPARABLE.). i 

• : i ! 

. .  t i In the court systems stud.ied for this Report, only fragmentary budgetary informa- ! 

• .~ I t ion was able to be obtained. -For example, individuals' salaries usually were i 
" J 1 not disclosed Frequently, the only data made available were fo rsa la ry  "ranges", i .! 

• which were too broad I to be useful; :and, total personnel salaries were at too ! 
'"" i gross a level to be very helpful. Costs given i n  the individua'i chapters (3-15), I ' ~  

I therefore, are only i l lust-rative; they are not real ly  comparable, .for the reasons .~ ~ 
!;~_;_~<. ! set forth below• " ~ : " " i ;~-i>.. 

" ( I )  Judicial budgets generally are "aggregated". Unlike most executive branch 
, agencies, detailed information bj type and location i<of each court] is not avail- i - 

able.2 State and local court administrators may ha~e some figures, but rarely 
~ - ! on a separate courtroom-by-courtroom or a "programmatic" basis (such as housing 

i l , t i ga t i on  versus personal injury cases). ! ,.-,- 

I 
" I. Moreover, judic ia l  budgets often ref lect only jur isdict ion-wide allocations, so -' 

.] that any one court's expenses tend to disappear in a sea of Other costs.3 Thus, ~. 
~" I' i t  is unlikely that the public wi l l  be able to ident i fy  the costs associated with ~. ' 

i a part icular court ,vithout cooperation and some work• by court administrators. 

i (2) I f  local courts are part of a state court budget,i there may riot-even appear , 
I to be an ident i f iable local budgetary portion.4 Budgets and decisions may be< 

• i done at other thar. the local level (as the state off ice for court administratio~ .-. 
~ and the state legislature). Local budgetary contro.l may•be v i r t ua l l y  negligible 5 

. i  " ' " i : ! 

. .  ! !  AnOmalous situations •also may prevail. I n  New York City, the c i t y  Comptroller " 

• ,I i.does a "program audit" .of the. housing, court. At the same time, the budget is 
i j 't approved at the state-wide level and is included in the overall appropriation for '. 

~the New York Civi l  Court.6 (On the other hand, some budgets can be identif ied " 
• - ~ !more easily,, with some work. In Massachusetts, the Hampden County and Boston 

• ,, . . 

' :  l ' i  . t -, 
- ~ .  i~ 1:. in most merit systems, Salary ranges are set  re la t ive ly  "wide" for profes- 

• i ~, ': . ,  sional classif ications .in part to allow for merit ••, and longevity incre- 
• ases•. These. ranges tended to total up to wide "spreads" of budget costs. / 

!! ,,. .2:(". For example.,. . . all .jucJges', professionals', and others' salaries often are 
i '. "., •"lumped.toge.the ~'' for all of the d i s t r i c t  courts in any one jur isd ic t ion.  ~, : : "  

.• . The budgetary ~n.f~rmatio!1 that was obtained often had to be drawn up espe- 
i ." :';\ c i a l l y  for.release'. in this Report• Others, as in the case of Hennepin 
7 '~ . . . . .  ' '\ County, see ch~.pter 13,. simply could not be easily segregated by the ,court 
< ". -~,  admi n i st-r-a-ti on. ' 

4 To some • extent, this has.been cited as a strategic advantage (in arguing 
" • for  a housing court, .there may appear to be no local cost.~.~epercussions). 

'! ' l~his can cut the other way, however, in t.hat state administrators may be 
' reluctant to allow any increase in budget for" one community to establish a 

~: new court. . . 
• '- 5 "O f  course .loc•a1 o f f i c ia ls  can work through their  state legislators toexpand . . . .  

,~. a local system.under the state budgeting process'. " " 

~. 6 .,.Housing.court. expenses are estimated a t  one-seventh of the total budget. < " 
~. :,,. See chapter 6 ,  

' , T - - - -  " . i  - . 
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housing court budgets are administered by the ~ ':housing court department",7 
approved •by the state-wide t r ia l  court administrator, and then submitted as part 
of the entire judicial budget to the state legislature. If any new housing 
court.s were begun ~n Massachusetts, they also would be part of the• housing court 
department budget. At one time, the Boston housing court was "paid for" by 
the c i ty  of Boston: prior to state-wide court reunif icat ion.9)  

(3) Jurisdictions with only some specialization (not a fu l ly  snecialized and 
separate housing ~ourt! generally do not segregate the costs of the di f ferent  
types of courts.• ~u ~udges, stenographers, clerks, b a i l i f f s ,  and others are 
viewed as part of one overall o~ra t ion .  This is the case, for example, in 
Chicago, Los Angeles, and Detroit. 

Where tliere is no specialized court at a l l ,  as in San Francisco, budget figures 
regarding housing matters were not available for this Report. 12 

Even where there is some limited "specialization" (as a special calendar for 
summary proceedings, which include evictions), separate program budgets are no~ 
maintained This is the case, for example, in Hennepin County and Philadelphia 
(although the la t ter  did extract new datal3 for use in this Report). 

(4) As already explained, housing cases are handled by a var iety of di f ferent  
courts. Moreover, even with the specialized courts studied in this Report, one 
cannot easily compare many of them. This is because their  jur isdict ion di f fers 
remarkably. Hampden County's housing court handles most of the housing cases in 
the entire county.14 By contrast in Boston,15 ~he district courts continue 
to handle a significant volume of eviction matters. I f  the two courts were to 
be compared, there wculd have to some attempt to take into account the distr ict  

7 See chapter 5 (Boston): chapter 4 (Hampden County). 
8 Worcester, Massachusetts has proposed a new housing court. See chapter 

16. Note that this would place Worcester, as it  currently does Hampden 
County, under the budgetary authority of the presiding judge in Boston as 
head of the Housing Court Department for Massachusetts. 

9 See_ chapter 5 (Boston); Garrity, The Boston Housing Court, An Encouraging 
Response to Complex Issues, 17 URBAN L. ANN. 15 (1979). In fact, the 
Boston housing court was an "exception" to the general-unification of the 
courts in the Commonwealth, having to be "special ly preserved" (yet 
brought under the overall administrative control of the Trial Courts 
Department). 

10 For relatively obscure reasons, some courts may be segregated (such as the 
juvenile courts or the domestic reiat.ions courts). 

11 See chapter..lO, (=Chic:ago); chapter 11 (Los AngeleS): chapter 12 (Detroit). 
In these-courts, virtually aM of the .personnel are rgtated in. Chicago, i 
for. example, has no,:specialized clerks or housing specialists; nor do the ~ 
other two. In Detroit, the court reporter follows the judge to whatever 
assignments .he or she has. The personnel are considered more or less 
interchangeable throughout most of the•court system, i 

12 See chapter 15 (San Francisco). : •. i !  
13 ~ c h a p t e r  13 (Hennepin County): chapter 14 (Philadelphia). _. 
14 ---~-ee chapter 4 (Hampden County); Peck, An Overviewof the Hampden County 

Housing Court, 17 URBAN L. ANN. 65 (1979): Winer, Pro Se Aspects of the 
Hampden County Housino Court: Helping People Help Themselves, 17 URBAN. 
L. ANN. 71 (-1979). 

15 See chapter 5 (Boston). Comments bv•Judge Richard Banks, member of ABA 
Special Committee. Indeed, the way the cases are handled is di f ferent  
than in the Boston housing court. 
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courts' varied roles in these matters 16 

Furthermore, most -of the housing courts differ even more dramatically./ The 
housing court in Pittsburgh handles only code enforcement matters.17 In Boston, 
a full  range of matters comes before the housing court: code enforcement, Summary 
proceedings, civil .actions, small claims, to name a few.18 Moreover, the court 
has a full panoplb. Of rel ief available to it ,  including equity ~risdiction. In 
Pittsburgh, jurisdiction does not include equitable remedies; thus,.'even in 
regard to only code enforcement cases, the budgets of these two cities' courts 
are not readily comparable.20 

In s:nmary, therefore, it is apoarent that: (a) budget figures often are not 
broken out by .types of courts; rather, the costs are intermingled and only sy- 
stem-wide figures generally are available: (b) where figures are given, costs 
may be hidden (for example, bail i f fs and clerical staff may be in st i l l  different 
budgets); (c) the functioring of the respective courts differs so ~uch, that 
comparability is unsuccessful in most instances: and, (d-) total costs associated 
with the courts are not completely reflected in the budgets. 

THE "TRUE" COSTS (AND BENEFITS) OF A NEW HOUSING COURT MUST BE TAKEN INTO 
ACCOUNT. OTHERWISE, IMPORTANT CONSIDERATIONS ARE LIKELY TO BE IGNORED WHEN 
MAKING A FINAL DECISION AS TO WHETHER OR NOT A HOUSING COURT SHOULD BE. STARTED. 

In regard to point (d) above, it is clear that most judicial system budgets 
do not display all the "true" costs. There are several reasons for this. 

(1) Capital facil it ies are not broken out by types of courts• In Boston, the 
housing court is lodged in relatively cramped space in the main court building•21 
In Hampden County, the housing cour~ was moved to the new court building; it was 
part of the "space demand" that necessitated such a new structure.22 • In Hart- 
ford, the housing court was placed in a separate building: aformer residence 

!. 

J : 

17 
i , 
i 

\ ,  1 8  

~, 

• i 16. Similarly, the district jcstices (formerly, justices of the peace)handle a . . . 
i wide range of matters in the Allegheny County courts, See chapter 9 

(Pittsburgh). ,, .-7-- ..: ~. 
See id.; Penkower, The Housing. Court of Pittsburgh,"'17 URBAN L. ANN. 141 
- - [ 1 9 - - 7 g ) .  ! .... . , ~ ,  

Note particularly that small claims cases as well as civil cases (the court ' 
has broad jurisdiction) can be brought in the housing court in Boston; 
thesame is true in Hampden County. .. • ' 

';,19 •Rather, .thes e ,caseslmust be brought to the: Court, of Common P.leas, not the 
.\, .... .: Pittsburgh housing court. See chapter"9 (Pittsburgh). 
• 20 For example, one would nave t-o--~di~ide '' the.time of personnel in the Boston 

,. ~ . . c ° u r t  by types ofcases, and then compare only those types of cases to 
, \ ..,, those found...in... Pittsburgh. This would be especially diff icult  for-such 

\ .positions as that of Executive Secretary. S~e generally.,chapter 5 
', (~oston). i 

21 ', These ,space limitations tend to affect the per{ormance of court functions, 
;,...Particularly in regard to the housing specialists. See id.. The court 

must "negotiate" to receive more space if and when ~ comes available. 
." ~n terms of competing demands with other courts, this means a very real 

' cost impact for capital faci l i t ies.  •(Usually, this becomes obvious only 
when new construction is required, but the "costs" exis~ nonetheless.) • 

22 The housing court ocCupies a significant amount of space in the building. 
See chapter 4 (H~mpden County)•... Again, the public does not "see" the 
EO-flding costs as part Of the housing court's budget•in that jurisdiction.. 
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remodelled to accommodate the n..~ "housing session". 23 

(2) Most budgets do not describe the court's impact on other governmental 
agencies and budgets. An aggressive code enforcement function, as with the 
Pittsburgh housing court for example, both relieves and creates demands on 
t h e  agencies themselves.24 On the other hand, in Indianapolis' housing court 
handles Code enforcement matters, and major personnel impacts were not seen, 
until only recently; then thecourt experienced new costs for the new housing 
specialists that i t  had needed.25 
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(3) Similarly, state and local laws can result in quite different impacts on 
personnel needs and thus, overall cost impacts. In Chicago, lengthy delays for 
personal service in code enforcement actions are commonplace becauseof a lack of 
sufficient personnel in the sheriff's department.26 Yet, this shows up as 
"low~' costs:because of.this deficiency. On the other hand, in Baltimore, perso- 
nal service ~.s commonplace; this necessarily has higher administrative costs 
associated with it.27 

(4) Likewise, the characterization of the law and how the courts apply it can 
affect the operations and costs of ahousing court. Whether code violations are 
civil or criminal actions affects how ~h~ housing court works. In Boston, defen- 
dants are formally arraigned; then, separate hearing dates are set i f  the plea is 
not guilty. 28 In Buffalo, a separate arraignment rarely is accomplished.29 

Similarly, the way in which warranty Of habitabilfty defenses are handled, or the 
extent to which jury trials are requested, will impact on the personnel needs of 
the court. This, in turn, has effects on the court's and the ~gencies' budgets. 

(5) Very importantly, the "true costs" of adjudicating housing disputes -- or 
failing to do so --  are not well un~erstood. An "eviction mill" type of court 
may result in very low personnel needs and almost negligible budgetary impacts. 
Similarly, i f  code violations are rarely brought to court or if  litigants avoid 
the courts because of frustration with the process,30 court budgets will be low. 

23 This is novel to any of the housing courts studied. See generallychapter 3 
(Hartford). 

24 The agencies established new procedures, see chapter 9 (Pittsburgh). Argu- 
iably of course, some of these steps mig--h-t-have been taken w~thout a spe- 
cial housing court; others c lear ly  are a direct result of the cases 
in the housing court. Interview with health department officials, in 
Pittsburgh (April 18-!9, 1979). 

25 The court is named the "Environmental Court". Seegenera!ly chapter 16. It 
,. . handles a wide varietyof code matters as well as those involving housing. 

See Jester, The Indianapolis Housing Court, 17 •URBAN L.,ANN.'.209 (1979). 
Interview with Judge David A. Jester, in Chicago (March:9, 1979). 

~6\ Interview with Judge Richard H. Jorzak, Supervising Judge of the Housing 
Court, in Chicago (March 12, 1979). See chapter 10. 

2? ~ee chapter 8 (Baltimore). 
28 See-chapter 5 (Boston). 
29 ~ments by Father Denis Woods [in Syracuse, during a special meeting there], 

member of the Buffalo housing cou.-t's CAC (December 14, 19791. See gener- 
'ally chapter 7 (Buffalo). 

30 L i t ~ t  satisfaction•and dissatisfaction in small claims courts, for exam- 
ple, are .discussed in RUHNKA, HOUSING JUSTICE IN SMALL CLAIMS COURTS 
(1979), published by the National Center for. State •Courts and prepared 
for the ABA's Special Committee on Hcusing and Urban Development Law. See 
chapter 17 (re a summary of this book). 
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~,~!~ It.. is  l i ke ly , .  . ,, therefore,, that. a new housing. . . . . .  r ou r t  t ha t  is  designed to do i t s . j o b  
well w~ll cost more than the system ~t replaces.. I f  adequate court staff such 
as housing specialist'~ are hired, the budgetary results wil l  be quite noticeable. I 

I f  the new court proceeds to cor,'ect former court problems, and i f  l i t igants 
~ become more satisfied with the new court and bring additional cases before i t ,  
i t he  costs undoubtedly wil l  escalate . . . .  

Since the judge and other court system personnel wil l be "specialized" in the new 
housing court, conventional wisdom wo~Id suggest that this would lead to "e f f i -  

! ciency" in handling of housing cases and therefore, lower average costs. This 
. . . . .  ; simply has not proven to be true in all the specialized courts studied for this 

Report. The reasons are relat ively straightforward. 

L.-• 

' , .  ~ - • 

. L - , , ,  . - .  

I (1) Existing courts may be operating quite poorly;31 the new court is designed 
I to change t h i s  s ta te  of  a f f a i r s .  

I ( 2 )  Sensitive handling of cases may require more, not less, time and resources 
T per case. Housing specialists are l ikely to be involved in many cases, and the 
!~ new judge may be spending at least half the day on the bench, rather than only 
i one or two hours.32 This is true in landlord and tenant matters, particularly 
;~ i f  comDlex, counterclaims and defensesare permitted. Likewise, instead of code 
I enforcement cases being handled in a perfunctory manner, the new housing court 
i may be taking more time with each case to assure compliance from the violator. 

i (3) • The addition of new personnel wil l  have budgetary impacts. (See, however, a 
later section of this chapter on alternatives for deriving lower costs.) 

(4) New court fac i l i t ies  may be required. 

(5) The court wil l  affect governmental agencies, as described previously. In 
fact, when the community analyzes the need for a housing court, i t  may discover 
other deficiencies in the governmental system. Code enforcement agencies may 
have had serious personnel cutbacks that have impaired the level of code enforce- 
ment in that community. 

(6) •When a housing court is developed, s t i l l  other supportive community services 
should be analyzed. For example, i t  may be highly desirable to consider low . . . .  
interest.loans for housin~ rehabil i tation, emergency eviction services, and other ; 
housing-related~programs. 3., All of these w~ll have additional budget repercus- 
slons. 

~ • , 

(7) The court wil l draw "new business " to i t se l f ,  once the community at large 
senses the important changes that have taken• place. Yet. this lead to a judicial, 
management•• paradox= • • • •  'Imp{ovements in the justice system may result in higher ~' , 

• 31 InChicago, this point has been made by court observers as well as the 
~ state's highest court on several occasions. See ~:usco, Collins & Birn- 

baum, Chicago's Eviction Court: A Tenant's Court-of No Resort, 17 URBAN 
L. ANN. 93 (1979). ., 

32 In ~onspec•ialized court  systems, cases are "mixed. in" wi th  other cases in 
the calendar ca l l  as in San Francisco, seechap te r  15, or are segregated 
as in Hennepin County, see chapter 13. The judge s i t s  on other cases 
that  day, wi th only  a fe-w-hours per week being spent on housing matters.  
In Hennepin County , hearing examiners handle pa r t  of the caseload. In 
Hampden County's housing cour t ,  t h i s  is  done by the C lerk -Magis t ra te .  See 
chapter 4. ~• 

33 Comments by Kathleen Connell, nat ional  adv isor .  " !~' 
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caseloads, higher costs, and more resources spent on thc average dispute. Yet 
these costs must be balanced against the benefits of an improved housing justice / 
delivery system for the public and the community at large. 

Although there are higher costs, on the i'plus" side of the ledger several factors 
ought to be taken into account: (a) satisfaction of l i t igants appearing before 
the court (individuals and agencies alike); (b) the delivery of expeditious and 
effective "justice"; (c) the reduction of social costs, includin " • 

. .. effects on the community's housinn ~ , ~ . 3 4  ~-~ . . . . .  " .. g pos}t~ve 
' ~ . . . .  ~, ~ I  ~,e,reaucrion or ca " " other courts, freeing those iudnes for ~,h . . . . . . . . . .  " . . . . .  ~el°ads ~n 

- . . . . . . .  ~ ~ ~, ,~-  ~ ~nu ~nus navln a oenericla! 3ua~c~a~ system impact;~b and ~5 ~ . . . . . . . . .  • . . . .  g 
• ~ ~ -~v~nue Trom...t~nes {although seldom is this really part of the local code enforcement strategy).36 

These factors should be part of any cost-benefit analysis, however Crude. More- 
over• they help provide the rationale for the new•housing court approach. St i l l  
other factors should be considered, sucL as the expeditious handlipg of housinq 
disputes. While the new housing court may not be more "efficient!' in the con-. 
ventional sense, it  can succeed in terms of expeditiousness. Court's Calendars 
can be Cleared. Agencies' caseloads-, often heavy with backlogs, can be brought 
to t~mely hearings. Landlords may find that earl ier hearing dates are set for 
summary proceedings.37 Tenants may find their cases heard more quickly and 
completely. Commercial enterprises and neighbor vs. neighbor cases may be 
brought to resolution faster. With adequate resources for the court• agencies,. 
and suportive community services, there should be greater satisfaction with the 
new court processes. 

- i 

In summary, then, the cost-side of the equation is not an easy calculation. In 
. ~ larger jurisdictions, where it  is clear that full-t ime personnel such as hous-- 

ing specialists will be necessary, the calculation will start with "new" sal- 
aries. In smaller jurisdictions, the impacts will be less clear for reasons 
explained below. In any event, the types of personnel, as well as other ccsts, 

i have been summarized in previous-sections of this chapter. For specific court- 
by-court descriptions of the duties and responsibilities of each court and its 
personnel, reference should be made to chapters 3 through 15 (the thirteen court 

; systems that was studied). 

% 

Finally, significant study must be given to the other costs outlined above. 
These, in turn, must be balanced with the complex set of benefits that the new \ court can bring. ! . : 

\ ""~ • . '  , . '~ . .  

i 

. / '  
!: ,I 

;'i! 

f 

L ,  

, • " v  • - ! 34 Most housing court legislation denotes maintaining, enhanc)ng, and preserving 
!: i - . the housing,stock as one primary mission of the new housing court. ~or a 
" discussibn-of'~the:.Pittsburgh housing court, see Penkower, supra note 17. 
~,.35 . I f  the,.new housing court .is' only for the cent-~-a] c:ity and not the entire • . , 

\ .. county, .st i l l  other steps may be taken te replicate some of the advantages 
'~' of the housing'court in the outlying areas. See chapter 9 (PittsburQh, re 

' ',.~ analys is~of  the distr ict  justices in AlleghenT-County, and the handling of 
'~ '. codeenforcement). Note too, that .the creation of the housing court may 

be welcomed:by some members of the bench, p a r t i c u l a r l y  if. this rel ieves 
~ '  th~a from dealing with these housing cases.. 
36 However, as discussed elsewhere in this report, most housing courts esch!~w 

fines as a primary enforcement method.. See generally chapter 9. - 
37 ~' This very fact may engender intransigencT-by. -~a~s,  organizations when 

a proposal for a housing court is made. • Unfortunately, the attitude 
to be that delay~ are not only acceptable, but to be encouraged. Enligh- 

• tened •groups, however, recognize that this "strategy,, has unfortunate 
impacts on the rental housing marketgenerally. : .  . . . . . .  

', ' \ .  • ' "  . .  . ' i , 
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THROUGH INNOVATIVE APPROACHES, THE COSTS OF A NEW HOUSING COURT N~AY BE MINIMIZED, 
PARTICULARLY IN SMALLER JURISDICTIONS. HOWEVER, CARE MUST BE TAKEN NOT TO 
SEVERLY HAMPER THE NEW HOUSING COURT THROUGH UNDER-INVESTMENT IN PERSONNEL 
AND FACILITIES. 

• ! . 

. ] ~  • , ,  i , . , ~  ~ , , - ,  : ,. ' .  ~ ~ .  

[ L 

( I )  In many jurisdictions, i t  may be practica] to assign an existing judge to 
the new housing court, thereby not increasing overall judicial salary costs. 
Such an approach is used in Los Angeles, Buffalo, and Hartford (terms are six 
months to a year,.with various judges "rotat i  ~ into the housing court). 38 
This even may be necessary po l i t i ca l ly ,  as was ::~e case in Buffalo where the 
original legislative draft C ~ i n g  for an additional judgeship had to be dropped 
in order to secure pol i t icalsupport for the proposed.legislation.39 

Although the new housing court may have a "permanent" judge, this does not 
necessarily mean that the total number of judges authorized for that jur isdict ion 
wi l l  have to be increased. A current judge, or a newly appointed or.elected 
one, 40 may take on the new housing court role. 

In smaller jurisdictions, i t  may be possible to have the housing cour~ judge 
assigned on a half-time basis 41 whi]e presiding over different matters the 
remainder of the time. St i l l  other communities may find i t  possible ~o "share" a 
judge who sits in one central location or who (as in acounty-wide cnurt) holds 
court in two or more locations. 42 

I t  should be noted that st i l ' l  other jurisdictions may find that a new judgeship 
is immediately necessary or'desirable, as was the. case in Boston. 43 This may 
arise from expectations about the nature of the new court: partly a pol i t ical 

.decision, with local groups wishing to have a new judge appointed rather than .see 
any of the members of the existing bench assuming the position. 44 

t 
(2) As to the clerk's off ice, i t  is possiblethat existing personnel can be 
reassigned without any new positions being added, as in.Los Angeles.45However, 
depending on the type of cleFk that is desired (see the clerk-magistrate system 
in Massachusetts 46 or the attorney-a;-c!erk appr~ch in Hartford47.!, new per- 
sonnel may be d i c t a t e d .  ,. . . . . . .  

• ! 

• ~!: 

38 See chapter  11 fLos, /Ange les) ;  chapter  7 : (Buf fa lo) , "  chapter  3 ( H a r t f o r d ) •  ~'~ ~, 
39 Comments by Father Dennis Woods, supra note 29. <. i ~J 

-' 40 Cleveland '  s proposed housing cour t  would have had One judge s p e c i f i c a l l y  ~ , 
elected to the housing court See chapter 16 In Boston, the judges • • \ 

(two) are appointed .".for l i f e "  to  t ~  housing cour t~ ,.. . i : :  ' i  

41 This approaCh. is  being, d iscussed for~.an exper imenta l  housing cour t  in Sy ra -  - i,~ 
cuse. see chapter  1 6 . .  - -~ . , :. ' 

42 In Hampden County, the .jOdge s i t s  i n  S p r i n g f i e l d  . for  the e n t i r e  county:. . . } . \ : .  
See chapter  4•. In Ha r t f o rd ,  the judge spends par t  o f  each week i n  two 
~]Tfferent c i t ies:  Hartford and New-Britain.. See chapter 3 In Boston, ~ ) '  

. . . .  approximately monthly the judge si ts for one eve---n-T.lng in one of the c i ty 's  " 
• neighborhoods• See chapter  5. ,' • ! ! i  ii . '  "'. 

43 See chapter 5 (Bosto--~-; G a r r i t y ,  supra note 9. -~ ~ '! : 
44 T s e a r c h  fo r  .someone i n te res ted  in--Tn---Che assignment to the housing c o u r t ,  as .• 

a new judge, may prov ide another reason. (Cur rent  judges may r e s i s t  such 
an ass ignmen t )  The judge in P i t t s b u r g h  was newly appointed to tha t  
c i t y ' s  housing cou r t .  See chapter  9. 

' ~ 45 See c i lapter  11 S i m i l a r l y ,  fn Hennepin County. See Chapter  13. , 
" " ~i • 46 ~ee chap te r  4 (Hampden County) ;  chapter  5 (Bosto--o-n-); .W1ner, supra note 14. 

._•_.L_..-. ~ , • 47 ~ chapter  3 ( H a r t f o r d ) ;  Spada, The Hart ford-New B r i t a i n  Judlc--i-ETal D i s t r i c t  
' ' i " : " " . - - - - H o u s i n g  C o u r t :  C o n n e c t i c u t  s E i g h t e e n - M o n t h  E x p e r i m e n t a l  C o u r t  i n  (con---h-~.  

' II I I . . .  I . ,  .- i If.. III 

b 
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Spec'ial:assistant clerks may also be desirable (see, for exampl&L New / York' I'J 
City's48). These positions will be created if;sensitive handling of eviction ! {/ 
cases and small claims matters is sought.49 

[3) Housing specialists are new positions. They must be speciall~ instituted '~ 
for almost any housing court: a new addition to the existing personnel system, i -} 

In rare instance~ it may be polit ically Or financially necessary to do without 
specialists, as New York City and, for a .time, in Indianapolis.50 In Such 
instances, ameliorative measures can be taken. In Baltimore, agency personnel 
are "assigned over" to the court to rb,, the emergency eviction program.51~in 
Buffalo, a CETA 52 position was used to create a "coUrt liaison off icer" 

. (Unfortunately however, when CETA funds.ran out, the housing specialist position 
was effectively extinguished, to the chagrin of the court there.53) One city 

. . .  -is considering, Jn lieu of a permanent housing specialist as part of the court, 
having one of the city agencies "transfer" a person to.the court on an experimen- 
tal basis.54 Nearly all housing courts, however, have strongly 
need for permanent housing specialists as part of-the court staff.5e~nphasized, the , 

(4) Support staff, court stenographers, bai l i f fs,  and other staff may be assigned 
to the new housing court on a regular or even permanent basis. I f  necessary in 
order tc save costs, these personnel could'-be drawn from central court "pools" on 
a~ as-needed basis, although scme desirable expertise may be lost.56 . i 

i . 

, -  Other cost-saving measures can be taken, as having the judge operate a recording 
device 57 in lieu of having a court reporter present a~ all times. 

J 

. s "  

ii 

r .  

~. 57 

Housing -- An Evaluation, 17 URBAN L. ANN. 187 (!979). 
!48 Pro se clerks are used in New York City. See chapter 6. 
:49 As noted in an earlier section of this Report, the position of clerk •with 
; the court should not be reduced to the type of clerk found-in other 

pa~ts of the c-ourt system. 
50 See chapter 6 (New York City); chapter 16 (comment re Indianapolis); Jester, 

supra note 25. 
51 . B ~ y ,  Eviction Prevention Program: Cooperative Efforts in Baltimore, in 

Housing-Justice Outside the Courts: Alternatives for Housing Dispute 
i ./ ]~-esolUtion (R. Scott ed. Aug. 1979} (preliminary draft version published 

,.' by the ABA Special Committee on Housing and Urban Development ~a.w). 
52 See chapter 7 (Buffalo). " . .., ; . 
53~~ments by Father Dennis Woods, supra note 29. " .... . ~ - :  : 

54~ COmments during meeting of community representatives, governmental agency 
personnel and judqes, in Syracuse (December 14, 1979) See generally 
chapter 16 (comment re Syracuse). . . . . . .  

55 ~ The "borrowing" of, personnel from other agencies, mentioned above, is an 
, ,  :attractive alternative, budgetarily speaking. It raises several, problems, 
\ however, in that the person is not t ruly court staf#'. Certain con-  

\ fidentialty problems also may arise. The court may not be able to use the 
'~ Vperson for certain tasks. Moreover, the "allegiance"of the individual is 

~'ilikely to remain with his or her originating.agency. 
• 56. In some housing courts,! such as Boston-and Pittsburgh, even the 'bailiffs 

handle special duties on behalf of the court. For example, •bailiffs 
in Boston often assist defendants as they come into or leave the courtroom 
in code' enforcement proceedings. In Detroit, on the other hand, court 
stenographers remain assigned to one judge as he or she "rotates" to 
various assignments, and some expressed "unfamiliarity" with' landlord- 
tehant terminology. : .. I 

T h i s  was done in Pittsburgh. 

i 

See chapter 9~ In  New York• City, the (cont.) 
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(5) Innovat ive approaches can help save various personnel costs.. Law clerks may 
be recru i ted .from the various area law schools; few. housing courts have yet 
pursued th i s  course.58 (In some instances, i t  even is possible to get most of  
the sa lar ies of these clerks paid for  by another i n s t i t u t i o n . 5 9  S im i la r l y ,  many 
col leges and un ive rs i t i es  run in ternship programs; unfor tunate ly ,  most housing 
COUrtS have yet t o t a k e  advantage of such internships.60) 

(6) As mentioned ea r l i e r  in th i s  Report, addi t ional  help may be Obtained from 
bar a s s o c i a t i o n s ,  such as Los AnQeles for  the i n c o u r t  m~diators  61 Court 
s a t e l l i t e  programs 62 as in Denver,63 may provide s t i l l  other assistance 
~ h 6 5 r e ~ r ~  t ° w ~ d ~ r ~ t e n a n t  d!sputes.64 (Under the Dispute-Resolution a 
' Y • .aE a number of these experiments wi l l  be. federally 

funded66 and made available to assist local court systems in reducing caseloads 
and providing better access to just ice.)  S~ill .another approach is to u t i l i ze  a 
system e f hearinq examiners to hear default cases-and, uncontested matters, as in 
Hennepin County.67 

(7) Certalin space and physical f ac i l i t y  considerations, described in a later 
section of th is chapter must be considered. Fc.r example, allocation for counsel- 
ling or mediation fac i l i t ies  should be included.68 Space planning also should 

i 
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judges operate recording machines as well. See chapter 6. 
58 One explanation is the time consumed to " t r Y "  a law clerk; another is 

budget limitations. Too, to scme degree such an assignment is not the 
usual "glamorous" clerkship; judges are concerned, therefore, with the 
potential.performance of a lackluster candidate for a such clerkship. 

-59 The federal government funds such a work-study program. 
60 Undergraduate students, for example, can be used for special assignments 

within the court's various offices. For example, depending on the back- 
ground of the student concerned, data and stlatistics might be developed 
which court -staf f  otherwise would not have time to collect or analyze. 
Students also could prepare issue papers (court Satel l i te programs and 
nonjudicial dispute resolution programs being-One such area) for review by 
other court personnel. 

61. See g e n e r a l l y c h a p t e r  18 ( a l t e r n a t i v e  d ispute ,  r e s o l u t i o n  mechanisms). 
" For Los .Angeles' approach, see chapter 11; ..Epstein,.The Los Anqel~}s 

_. Landlord-Tenant Court, 17 URBAN--L-. ANN. 161 (1979). 
62 See chapterTiS; McGillis,.Neighborhood Justice Centers and the Mediation of 

. Housing Related Disputes~ 17 URBAN L. ANN. 245 (1979); Roehl, Landlord/ 
• , Tenant and Other Hous~ Issues: In the Neighborhood Justice Centers, in 

' Scott, supra• note.5~; Drew & Williams, Res61]]tion of  Housing Disputes 
Outside the Courts: A Glimpse of 10 Projec'ts, in Scott, i d . . .  

~63 Se-e •chapter 18; Ebel Landlord-Tenant Mediation Project--Tn Coloradn, 17 
"~ . URBAN L. ANN.279 (1979)T 

• 64 See. chapter-18. - ~ • . \ . 

65\ Thee ABA. has been part icularly active in  securing passage of this proposed 
-"~'.~ legisl-ation;'for elaboration, see id... ' " 

66 i. The formula cal ls for 100% funding to be reduced• over a •period of four years 
• '"\~ (local governments or others to find funding sources to maintain the 

• ' ..... pr.ogramslthereafter). : ' 
" 67 Se.e chapter 13 (Hennepin County). 

68 As.--Wnoted in chapter 5, the Boston court has too. many persons inan off ice, 
affecting the abi l i ty  of the housing specialists, to.deal with the public. 
During-counselling or dispute mediation, the experience can be demeaning 

',... f6r l i t igants.  Balt imore's housing court,• with i ts eviction prevention 
center, uses whatever of f ices are available on the f i r s t  and second 

,- f loors.of-the court building. See chapter8. 
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take into account the massive numbers of personsutiJizing the court, particu- 
lar ly for the summary proceedings calendar.69 

St i l l  other budget considerations are relevant. These are noted briefly,.below. 
~ Each item should be considered in .light of what the housing court will be doing 

differently in contrast to what current courts are doing. 

(8) For instance, the court should have funds for informational brochures for 
- the lit igants. Such reforms have been undertaken in Hennepin County• Hartford, 

and the Massachusetts' housing courts. 70 

(9) Budget • allocations for direct expenses. (suppl'iels.•.~.travel, etc ) will be 
necessary for duties of the housing specialists•, for other court personnel, and 

I for the CAC. Also, modernizati.on of court records and record-keeping shou|d be 
considered.71 

~hen the community is ready for improving the handling of housing l i t igation, 
basically i t  should assure that the budget issues are not inadvertently allowed 
to hamper the reforms that are about to be undertaken. 

(10) Not all costs need find their way into the judicial budget, however. 
• ., System costs may be reflected in the budgets of the governmental agencies. In 

.... Pittsburgh, new administrative staff were added to the health department to work 
cooperatively with the code, enforcement court. 72 In Mi~ni, assignment of a 
person from the state'.s attorney's office was discussed as one answer• 73 and 
in New York City, it  was possible to encourage the corporation counsel to add new 
attorneys: 74 moreover, a specdal code enforcement and inspection team was 

" assembled to work with the court, without judicial system budgetary' change.75 
\ .. Cooperative relationships between the court • and agencies, and with the private 

" sector or volunteer_Qroups have •been tried in many jurisdictiOnssuccessful!y, .' • . . 

/ as•noted previously. T6 ! : " 

/ 
' In preparing for a new housing court• or a modification of existing courts, the 

. . . .  jurisdiction concerned can explore many .of these options. Depending upon the 
size of the jurisdiction and the nature of~the problems currently being experi- 

..... • ~ :  " enced the budgetary imp•acts can be minimized. In turn, this "should reduce some / . .  , . . . • 

; . - .  of .the resistance to implementation of the new court 

' 69 As discussed in the late~ section on "physical faci l i t ies" ,  this is espe- 
" ~ cial ly important i f  the court is to have any semblance of humanity and 
: ,~: e f fec t iveness  in  i ts  opera t ions .  ~ ~ 

i~; 70 See chapter 13 (Hennepin County); chapter 4 (Hampden County): chapter 4 
e ---(-Boston)-, chapter. 3 (Har t fo rd )  . L'.~, .,. :.' 
:.< 71 An intensive study locally may show.severe problems with current record- 
.) keeping and ducket management. .Other reforms,  a s . w i t h  court  repor ters  
~ or recording equipment, should be borne in mind. Awealth of materials in 

this regard is available from the:National Center for State Courts: 
.:.: < . . . .  informat ion also may be secured f rom the N a t i o n a l C o n f e r e n c e  o£1Spec-.ial . 

• -- Court Judges•. Judicial Services Division of the ABA; i.:i,, 
., 72 For ex t raord inary  new approaches, see chapter 9 ( P i t t s b u r g h ) . .  .~ i! 

73 That office has expressed interest in improving local code enforcement 
efforts; Moreover, Miami was one of the recipients of ABA-HUD planning •. 
Stipends to encourage local court reforms i n  the housing justice arena. 
See Chapter 16.• 

. i  . 74 Com-ments by Judge Francis X Smith, n a t i o n a l  advisor .  : .~ . • • . . • ., 

. .  75 See chapter 6 (New York C i t y ) ;  comments by Robert Gould, nat ional  advisor .  
76 ~eTchapter 18 (alternative dispute resclu~ion mechanisms).... , ;  , .~, 
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IN STUDYING THE POSSIBILITY OF CHANGING THE LOCAL COURT SYSTEM RELATIVE TO 
HOUSING DISPUTES, CONSIDERATION SHOULD BE GIVEN TO. SYSTEM-WIDE IMPACTS ON OTHER ,-" 

COURTS AND ON TRUE SOCIAL COSTS. )- 

~ As described earlier, the costs of a new housing court -- or other, less dramatic 
'~.~ changes -- should be analyzed as aqainst system-wide benefits. 

~" ( I )  " There are the direct costs that may be alleviated, including the hoped-for 
. - -  beneficial effect on the housing stock in the community: one of the stated 

goals of most housing courts.77 

~] (2) There are the social costs and benefits. As described previously, the 
reforms and innovations undertaken should effect the delivery of justice to 
the public. . • 

(3) There are the "internal" effects that the changes are l ike ly to have on 
the many other parts of the area's local court system. Caseload re l ief  may be 
anticipated in other courts for summary proceedings, code enforcement, small 
claims, and other litigation.78 (However, this may be di f f icul t  to prove; and, 
with access to justice improved, system-wide caseloads may accelerate, rather 
than decrease..) 

The housing court, and particularly i ts CAC, may well have to investigate nonju- / 
dicial  alternatives for dispute resolution79 as a result. I t  should do so 
in any event, constantly attempting through cr i t i ca l  analysis to determine what 
the changing needs of the community are. i .. 

I t  is l ike ly that caseloads wil l  increase, especially as the community matures 
and housing conditions deteriora£e. Too, the evolution of the law, as .in the 
doctrine of warranty of habitabi l i ty,  wil l  have i ts impacts on the court.80 

Eventually, the new housing court may find i tse l f  strained badly, requesting 
the assignment of more personnel and higher budgets to f u l f i l l  i ts stated missions. 
Cynics might denigrate this. as an inevitable accompaniment of a self-~.erpetuating 
bureaucracy. Yet this Report finds many of the housing courts' claimed needs 
are valid. The judge may be overloaded, as he is in Baltimore.81 The housing 

specia l is ts  and clerks may be too few in number (as in Buffalo and Hartford) or 
'~even nonexistent (as in New York City and previously~ in Indianapolis). In s t i l l  
.other courts,.too much may be expected of the. court's personnel. Pr io r i t ies  wi l l  
need to be clearly set and not every conceivable • service offered ~ 

. These dilemmas must be monitored and handled carefully. For communities contem- 
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77'~ In t h i s  regard, see ear l ie r  comment, supra note 34. ~ 
78~ " In  a "closed sy---stem" such as code----e-6~orcement •where only governmental . \ . 

agencies can bring code v i o l a t i o n  act ions• the ef fect  is r e l a t i v e l y  simple 
~\ to trace in terms of. court impacts. In "open systems" (where members of  
~~ t h e  publ ic can . i n i t i a t e  act ions) ,  and p a r t i c u l a r l y  where j u r i s d i c t i o n  
~ among courts is "shared" (concurrent) trends w i l l  be more d i f f i c u l t  to 
., est imate. ~ ' 

79 See genera l lychapter  18 . (non jud ic ia l ) ;  supra notes 61-64."~. ' . . . .  : 
80 Sensi t ive treatment of , this issue c l e a r - - ~ w i l l  have workldad impl icat ions 

for  the court.  For a discussion of the d i f f i c u l t i e s  when t h i s  is not 
done, see supra note 31. 

See chapter 8 ~-Baltimore). There, one judge presides over ex t raord inary  
caseloads in the Rent Court and the Housing Court ;  jud ic . ' ia l  burnout  
is  rapid.  Moreover, the two courts are badly understaffed. ' 
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plating new housing just ice approaches, it is important: (a) to attempt to 
.a~ticipate some of these issues and tu allow the court system, in its very 
design, t o  acc om~n.odate change; 82 (b) to provide adequate resources for the 
new housing in the f irst  place: (c) to establish monitoring systems that will 

,perform •appropriately . as the court continues to mature; 83 and, (d) to build a 
responsive and interested "constitUency" for the court (such as-a viable CAC). 

..:THE BUDGET PROCESS •SHOULD BE DESIGNED TO REINFORCE, AND EVEN FORCE, THE APPLICA- I 
~:- TION OF MODERN •JUDICIAL MANAGEMENT. IN.LOCAL COURT SYSTEMS TO IMPROVE THE ADMIN- ,I 

ISTRATION OF jUSTICE. 

It  should be noted that there tends to be an abdication of responsibility in many 
. jurisdictions for managing housingjustice. It  wouid appear that in these 

" courts, judicialmanagement simply has not caught up;to the state of the art in 
governmental and business administration. 

Few judicial  systems monitor their "business" by "program". Translated i~to the 
.: context of this RePOrt, this means that judicial administrators have l i t t l e  ] 

sense of the types and extent of the housing casesin that jurisdiction; of i 
typical Caseloads,dispositions, or time spent on the average: of allocations i 
of personnel; of costs and benefits. Instead, gross data is assembled without 
regard to priorities., needs, or opportunities for change and innovation. (Poor ] 
caseload statistics are an indication of this state of affairs.) Budgetary 
information typically is not analyzed, from these perspectives either. ,! 

.To understand .th.e needs of the public and~ thus,_ how courts may deliver jus- ~ 
tice, such analysis, should be taking place. Judicial systems should~be-able to •i~ 
provide data acrosslocal  court "organizat ion".  F i rs t  generation analysis should 
be able to answer the question: What numbers and types of housing cases are 
brought in small claims courts, in district courts, and in superior courts? 84 
What is the disposition of these cases? What is the cost of operating these 
courts in regard t o t h e s e  (housing) cases? 

Second generation •analysis should result in the abil i ty to improve judicial 
administration in each of the courts.. I t  should be able to address the questions: 
What improvements can be made in the calendaring of Cases and in docket manage- 
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: " i ment? What methods can be utilized to provide faster resolution, including 
~ the  use  o f  pre -hear ing  c o n f e r e n c e s ?  What approaches cou ld  be t r i e d  to  assure  
i\ compliance with court orders or judgments? These questions are only a few 

e×amples of  t h o s e  that  ought to be asked and answered.85,~ 
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85 For fur ther  guidance, see sources l i s t e d ,  supra note 71. 
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As discussed previously, i t  may be appropriate to leave "options" in the 
leg is la t ion  so-that the cour t , i s  not too r i g i d l y  del ineated.  For example, 
see chapter; 7 (Buf fa lo) ,  whereby the court  may expand beyond code en- - 
forcement matters to landlord-tenant cases at some future date. 

One approach is to  place f i rm respons ib i l i ty  with a professional court ad- 
min ist ra tor  (a t  other than merely the state level )  as well as the chief  

\ administrat ive judge. Suf f ic ien t  t ra in ing ,  personnel, and other re- 
'-• sources must be provided. Another approach includes an active CAC func- 
" t ion ,  'described previously in  this chapter. 
".,Names of local courts .will d i f f e r .  For one of the most complete sets of 

, s t a t i s t i c s , •  see the data for the Pittsburgh housing court and the dis-  
' t r ic t  just ices ,  in  chapter 9 (the f i r s t  time such data was assembled in 
t h a t ' c o u n t y f o r  other than the housing court per se).  S imi iar  information 
ir~, Boston for the d i s t r i c t  court could not be obtained, for example. 
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Thlrd. gereratlon analysis would result  in . . . . . .  ~ -  . . . . .  - "  - , . - ~ [ :  , ,# ; . . . ,~ : -  ...... • , . . :v . , , , .  . . . .  ,.~. , : : : . ~ ,  . , / ,  
gra~1on of this Court-b~-rn-~-~ .~-~ . . . . . .  ~ • _ e v~ews: an ~nter- .~:" 

question sheQld be askedJ-~,'-,~-~':°~, anu .ana|.ys}s. A s  an i11ustration, the / .... 
"- . • ,uu~u tne e,lminatlon ot c • result in substantial, bon~+-~  , . . . . .  . . oncurren~ jurisd:iction / ' 

c , , ~ .  tu~sI:rIcl: courts navinq concurrent jurisdic-  with the housing court present one such example.) What: a ¢ • 
pursued in this reqard? (Obviously, l e g i s l a t i v e  en - . pproache_ m~ght be 
aocKeting of cases86 • ac~ments, rule changes, or m~ght effectuate the desired results ) 

92 

Hypothetically, the analyst should be able to ascertain the need for, and the 
effect of, giving a housing court new subject matter .'ur = " 
claims) or the power of e~ui~=h~ . . . . . . . . .  - : . a ~sd~ction (as small 
evaluate the effect of "d~r~L~:'-F,:t~"~ ~" ~o~, ne or she should be able to 

,,,,,-a~z~na most coae vioiat i  ~/  should be possible to scrutinize th ̂  - J  . . . .  ons.- S imi lar |y ,  i t  
~uvan{aqes orsubsti tut ing a hearing exa~i- 

ner88 or a clerk-magistrate89 for a judge in cer ta in  uncontested matters, 
once a system-wide analysis has been completed. 

Thel application of other management improvements to court systems is essential. 
Some inroads are being made, such as the computerization of code Violation 
records, or the retrieval of this data via a terminal on the judge's bench {as 
in New-York CitygO) during any court hearing. Surprisingly, l i t t l e  is being 
done in most of the courtsystems studied for this Report. 

Even though caseloads are higher for housing matters than almost any other type 
of l i t igat ion before the courts 91 the emphas.is on analysis is extraordinarily 
low. Part of the reason lies in the fact that the court system personnel appear 
to be overtaxed in their work duties. As a result ,  it. was d i f f i cu l t  in this study 
to extract even the most elementa[y court system data.92 Crude data93 existed 
in some courts (in others, none was kept even .as to the court's fines or othcr 

86 Great la t i tude may be avai lable to the chief  judge• or the state supreme 
court•  in many jur isd ic t ions .  This approach should be explored in con- 
junction •with proposals for l eg is la t i ve  change, since modest rule or 
docketing approaches may be able to be used i f  the l eg is la t i ve  route is pol i t ica l ly  di . f f icult ,  j . . . .  

87 This is the subject of a new study of the ABA Special• Committee on Housing 
and Urban Development Law, to be completed in 1980. . ~ ,  

88 See chapter 13 (Hennepin County): Rogers, An Alternative to a Housing Court, 
-,--17 URBAN L. ANN. 177 (1979). " 

89 Se___ee chapter 4 (II~Ipden County)- Winer supra note 1 4 .  L 

90 See chapter 6 (New York City).  Moreove--~,. the print-out isprima facie evi- • 
dence under a provision of: the l a w . ;  ,~ 

91 As pointed out previously in this Report, housing lit. igation constitutes a 
surprisingly high percentage of total cases when summary proceedings, 
code violations, small Claims, c iv i l  actions,-and other . , l i t igat ion are 
taken into account. ,, i~ . . , . ,  

Some court personnel pointed out that housing s'peciali-sts, for  example, 
have no records, of,.most public contacts unless actual l i t i g a t i o n  is. inc 

• volved. Comments were made that the f igures that were '!bandied: about" 
in budget reports and elsewhere tended to be manufactured estimates: 
there simply .is "no time to worry about s t a t i s t i c s " .  Records on-case 
disposit ions by the courts surpr is ingly,  of ten were not in much better shape. 

93 Gross numbers such as !'cases heard" or "number Of jury  t r i a l s "  are not at 
the level of sophistication to be helpful to a court administrator;  
very few courts.had up to date or detai led information. Fortunately,  
court system personnel were cooperative in pul l ing together what data . : 

they could for. this Report. ' : ~ ' 
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disposi t ions94) .  Seldom was i t  aggregated and deta i led .95  Rare was the case 
that  the ch ie f  administrator or administrat ive judge was aware of what good data 
could disclose and how i t  could improve management opportuni t ies .  This is not to 
suggest thaL management is t o t a l l y  lacking in local court systems. Rather, man- 
agement seems often to be " ins t inc t ive"  or "co l leg ia l"96  or otherwise accom- 
plished on a "cr is is"  or "requirement" basis.97 This lack of overal l  j ud ic ia l  
management sophist icat ion is surprising since a number of court systems:have 
personnel designated to perform some portions o f  th is  task. The job s i m p l y  
is not get t ing done, even in many of the housing courts. ( Indeed, when questions 
about caseloads, budgets, or a l te rna t ive  management approaches were raised in 
some of the courts, good data often was col lected for the f i r s t  time and, •almost 
immediately, •this occasioned an adjustment in court operations.98) 

Conclusion . .-". 

Thus; the budgetary process is part of an overall judicial management strategy; 
it is not•Simp]y "line-item"99 control of court expenditures. I t  can force 
the asking of,hard,oana!ytical questions on a programmatic10Q basis. 

94 For example, most courts did not know how often the average case was "con- 
tinued" nor for what average period of time. Even more revealing was 
that totals of uncollected fines were not available; and, rarely was 
there any method to regularly "purge" the jud ic ia l  system of these 
problems. 

95 Many court personnel, including professionals who normally Would berespon- 
sible for these activities, deplored their inabil i ty to accomplish these 
tasks. Frequently, they also expressed the sense that the chief admin- 
istrative judges would dismiss the work as petty or not meaningful. 
Thus, a clear tension exists in some courts as to priorities and manage- 
ment capabilities. 

96 The "instinctive" school of management is characterized byhaving the ad- 
ministrator concerned wait until he or she has a "sense" of an appro- 
priate course of action. Without regular information on a systematic 

• basis, the management style tends to be quite ad hoc. The "collegial" 
management style is one that was professed ~y. a number of judges 
I t  dependents on a type of ultimate consensus or,K'democractic decision" 

~. / by all the judges. Some chief judges even were so candid as to admit 
that this approach was followed because their  job (of "chief") was 
rotated among the judges in that ju r isd ic t ion  and that any strong 
administrative hand would be resented. 

97 "Crisis'! management is a "wait and see" approach": i f  there-are major 
problems, they wi l l  surface la ter  and be resolved at that  time. The 
"requirement basis .... approach tends to be a gloss on management. Certain 

: data is required.~or...the annual reports, so it is?prepared late in the 
year; thus, a management information system is not implemented unless a 
top administrator, in effect, requires i t .  

98 \ After collectinginformation in some cit ies,  questions were askedof court 
personnel. To the credit  of many, steps often were taken to c o r r e c t  

• = s i tuat ions  about which they were not previously aware. The real point ,  
• ; however, is that thi, s information could have been derived e a r l i e r  i f  a 

management system were structured so as to encourage this type of regular 
a n a l y s i s .  

99 Line-i tem budgeting is a method of summarizing costs by types of  expendi- 
tures,  such as costs for o f f ice  equipment. I t  is the oldest and least 
sophist.icated approach toward budgeting; in fac t ,  i t  is merely a f isca l  
control technique. 

100 Program budgeting tends to force questions along l ines of established (cont . )  
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For jur~sd~ct~ons.consider ing new housing courts, i t  may be askinQ too much to 
./ answer all of these questions before embarking on a.new course..This is particu- 

lar ly  true when local problems are severe and thetime is opportune, for re- .~ 
/ . form. lOl  Nonetheless, exploring these "budget/management"~areas may help • 
/• establish whether a housing court is needed. It will help~determine .what the 

/ costs and benefits.arefor these, or alternative, courses of action. ~ 

The day wi l l  come when the judicial branch .begins co apply these techniques ~:~ 
to the housing justice arena. In the meantime, a few judicial administrator s 

• !~i w~ll continue to press for the resources to accomplish t h e s e s o r t s  of analyses. .L~• 
Citizen groups and legislators ~like also should be urged tosupport, to help i~ 

~i! •develop, and to and.participate :in, these management tools... (One such mechanism 
~i- --•the-,CAC - -  already has been discussed at lenlgth in. an e a r l i e r  section of th is  :~ 
~i .. chapter.  This-. provides ene way in which, a viable citizens' lobby I02 can become • ~ 
~,~ important for, a~d regarding, the operation of the courts.) This approach, then 

can better.accomplish system~wide innovation and reform in our cour.ts. 103 

. ~ 

. N  

5 

- ~ t  

~,~. 

~2 
¢. 
L-1 

~ .  . .  

, o - . ,  • i~ j ~ ' 

L 

r. r,~L, ~ 

101 
" f u n c t i o n s " , " o b j e c t i v e s " ,  and "goa ls " .  

P o l i t i c a l  r e a l i t i e s  should not be understated.  Where there is community 
awareness of the need for  change, i t  may be approgr iate to t ry  a new 

-, course. See reasons for some of the housing courts, as in chapter 4 
(Hampden County). However, a s i g n i f i c a n t  amount of  ana l y t i ca l  work can, 

~Jn f a c t ,  be accomplished even in a shor t  t ime-frame. This is important 
to accomplish in order to measure and to buttress the need for  reform. 

102 Comments of  Walter Washington, member of ABA Special Committee. 
103 Thus, suggesting the t i t l e  Of this Report (forthcoming, 1981; approx. 1000 

pages):  HOUSING. JUSTICE IN THE UNITED STATES: RECOMMENDATIONS FOR 
CHANGE AND INNOVATION IN OUR COURTS. 
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~i THE LOCATION, -SPACE, AND PHYSICAL FACILITY NEEDS OF A HOUSING COURT MAY BE i 
~ DIFFERENT FROM THOSE OF MANY OTHER LOCAL COURTS; THESE NEEDS--THOSE OF. THE "" 

PUBLIC, THE COURT STAFF, AND VARIOUS COURT-RELATED SERVICES--SHOULD BE CAREFULLY / " 
TAKEN INTO ACCOUNT DURING THE PLANNING AND BUDGETING. PROCESS FOR ANY. NEW OR !. ' 
EXISTING HOUSING COURT. ~ "" : ., 

From the.preceding sections, i t  is evident that the operations of a specialized / 
.~ [housing] court tend to be s igni f icant ly  di f ferent from • those.of most other local J . 
~ • courts.~ In designing the housing court, consideraltion must be 5~•ven: • f i rs t ,  " 

to l the geographical location of the court within that ju r isd ic t ion;  and second, ~ . ~  
..... . " i 

t o  the. actual c6urtroOm and court f ac i l i t i e s .  .~ .... .- . ..i~ ~ 

In~.mosti~larger urbanized areas, •courts generai lyare sited in two basic types 
o f " l o c a t i o n s .  "Dis t r ic t  • courts"2 are located'.more or less by large neighbor- : 

~: hoo~s or sectors of the c i t y  or c o u n t y .  "Higher- level"  courts a r e i n  one • : 
~ . central~.location in that jur isd ic t ion:  ~ typical ly, ,  a Court building In the 

downtown. The most immediate question is whether the new housing court should be 
~ sited in that one downtown location What are the•pros and cons .of a central 
i location, and what can be done to ameliorate possible inconveniences?~ 

Certain practical considerations may intervene in this decision, requiring that ! 
the housing court be placed in the central, downtown court building. For example: 
( I )  there may be no resources available to house/iocate the new court elsewhere; : 
(2) i t  may be desirable to keep the court '•'near" other courts generally; 4 a n d ,  
(3) i t  may be helpful to have. i t  close to other courtrooms to which, the judge 

j 

! 1 Small c la ims cou r t s ,  however, may have s i m i l a r  types Of needs, g iven the 
types of disputes that they handle and the heavy caseloads that occur. ~i 
See g e n e r a l l y  RUHNKA, HOUSING JUSTICE IN SMALL CLAIMS COURTS (1979) ;  

i also, chapter 17 of this 1980 REPORT summarizes this book, prepared for :i 
the ABA's Special Committee on Housing •and Urban Development Law.) ' :.~i 
Nonetheless,  small c la ims cour ts  do not have a l l  the s p e c i a l i z e d  personnel  ~. 

! and services as do comprehensive housing courts. " In addition, due to 
generally better case docketing procedures, small claims court calend~rs ~ i~ 
are less " f looded"  than may be the s i t u a t i o n ,  f o r  example, in  most c o u r t s  ~ " 

~ that handle•high numbers of eviction cases . . . .  '~. 
2 D i s t r i c t  cour ts  are of d i f f e r e n t  v a r i e t i e s :  f o r  example, a d i s t r i c t  cou r t  'i 

in Boston,~. see chapter 5, is quite".~different from a d i s t r i c t  jus t ice 's  . 
cou:rt~former--l-y, j u s t i c e  of  the peace- - in  A l legheny  County, see chapter  9 .  ' ~'~ 

3 Very large~.c•i.ties~may have some of these h igher  . t r i a l  cour ts  s-~-uch as Supe -  " / i  
r i o r .  Courts)  located in several  d i f f e r e n t  s i t e s  asLwel l  as in  a c e n t r a l  . . . .  '. '~.- 
location". ~ . " ~ ~" ~\ 

4. The "proximity" of the courts is primarily an i.Ssue involving i n t e r n a l j u d i - '  
c i a ]  management. There. even may be a f e e l i n g  among the bench tha t  the : 

. . . . . . . . . .  hous ing . . cou r t  should not be " i s o l a t e d "  a d m i n i s t r a t i v e l y . .  More! i m p o r -  ,.. 
- t a n t l y ,  i f  o ther  a l t e r n a t i v e s  d iscussed in  t h i s  Repor t - -such as those -. 
.: mentioned be low--are adopted, then phys ica l  p r o x i m i t y  to o ther  courtrooms • 

may become impor tant .  As to use of  o ther  judges and courtrooms in complex 
cases, see Los Angeles (chapter  l l ) .  For a comment about " sp inn ing  o f f "  
some case---s ( j u r y  t r i a l s  set f o r  l a t e r  hear ings)  to... courtrooms, l i t e r a l l y  

• ~ " j u s t  across the s t r e e t " ,  see chapter  3 (Hard fo rd ) .  ' I n  New York C i t y ,  see 
chapter  6•, the s i t u a t i o n  ] s ~ n i q u e  in t h a t t h e  ca lendar  c a l l  is. performe---e-~. 
b y . o t h e r  than-a  housing cour t  judge;  then,  a l l  cases are  ass igned : to  the  
va r i ous  i n d i v i d u a l  hear ing rooms, which are "down the h a l l "  ' .  ! . <  

. ~ ~ - - ~ , . ~ . ~  n m ~ B  ~ I ~ B ~  : - 2 . 9 7 -  ' .  ~ . .. 
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is assigned i f  he or she is not s i t t ing full-t!me in the housing court. 5 Other 
Considerations may include having the court: (4) near c i ty  records and other ~ 
record-keeping functions; 6. (5) in proximity to nonspecialized staff ,  of whom ~ 
the court may have need; 7 and, (6) in a location that ~s convenient to the " ~ 
general public in terms of time and transportation. 8 

z.: " 

This last aspect is especially important to the " l i t igant  community". An:ideal 
location is one that is well served by mass transportation, both from-Glaces of 
work and residence. Tenants, for example, otherwise may have to go to s ign i f i -  
cant costs including lost pay, to attend one or ~ore sessions of the court. 9 
Owners and .managers of buildings will have to appear as. defendants in code 
enforcement actions. Landlords and their agents also should find the fac i l i t i es  
convenient to use. To a lesser extent, attorneys w i l l  need access as well. 

Landlord organizations may resist tile creation of a housing court i f  i t . i s  less 
accessible than current courts. (Th~s might happen i f  the jur isdict ion in the 
new housing court becomes exclusive, whereas before, landlords used neighborhood 
courts.) Th~s has been one objection in Allegheny County to the proposal of 
having a centralized landlord-tenant court. I0 NewYork City is not faced 
with this problem because the housing courts are in four different boroughs. 
Tenant organizations also may be i n i t i a l l y  suspicious of a central court, with or 
without exclusive jurisdict ion. Concern was expressed in Los Angeles, for 
example, that  some landlords would f i l e  in a central ("downtown") court rather 
than the out ly ing courts in the county, thereby so inconveniencing tenant- 
defendants that  they would be much more l i k e l y  to defaul t  by f a i l i n g  to go to 
cour t .  I I  

Code enforcement courts may be Somewhat different. Pittsburgh's court is cen- 
t r a l l y  located and is very close to the offices of the building department. 
Moreover, 12 defendants can go to see persons at other offices and counters in 
the same building, where they can secure permit forms, financial assistance 

T~ 
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\ 

9 

Most housing courts have a f u l l - t ime  judge and a separate calendar. Courts 
having special ized calendars, but not f u l l - t ime  housing judges, w i l l  
f i nd  that the courtrooms w i l i  change and thus, must be in the cent ra l  
court building. , ' 

I t  may be desirable to be near, for example, the c i ty 's  records regarding 
Code violations. See chapter 9 (Pittsburgh). 

Especially where a general clerk's office handles all case f i l ings (where 
there is no specialized housing court c lerk) ,  i t  is quite important 
to the court and ~to the l i t i g a n t s  that the courtroom be nearby. See 
generally chapter 6 (New York City). I f  other staff are drawn from a 
"pool" of personnel including secretaries, court reporters,, ba i l i f f s ,  
etc.,  then the central location may be required. 

I t  is cr i t ical  that this aspect be taken int( account. I t  is one rationale 
behind innovations in the small- claims courts area, including evening 
and weekend sess}ons, neighborhood hearings (on c i rcu i t ) ,  and the l ike. 
See generally RUHNKA, SMALL CLAIMS COURTS: A NATIONAL EXAMINATION (1978): 

= RUHNKA, supra note I .  
Examination o-T the effects of state and local laws may indicate that in 

contested hearings where tenant-defendants appear at the hearing, but 
have not fi led the reouired answer, a second hearing must be held (unless 
the parties agree or stipulate otherwise). See Chapter 4 (Hampden County): 
chapter 3 (Hartford),. 

i0 See Qenerally chapter 16 (planning stipends, re Allegheny Count}).- 
!1 See chapter ~I (Los Angeles); chapter 6 (New York City). 
12 -This convenience is much appreciated by defendants. See chapter 9 (Pit ts- 

burgh); also, comments from Judge Alan Penkower, national advisor. 
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/ information, a~d. the. l ike.  Ti~e county health department is not nearby, and 
i ts  staff ,  ~must go downtown t o  prosecute the city-area cases. However, the i 
d i s t r i c t  justice's-court that handles code violation cases outside of the c i t y - -  
that is, in the outlvng county--is within walking distance of the county-health 

!. department's offices.~3 " / ' 

,Several possible disadvantages of a central location have been mentionedabove. • ;  
lhere are ways to  ameliorate these d i f f i cu l t ies ,  nonetheless. (I)  The housing. ~ 
court's jur isdict ion in landlord-tenant matters may be:left concurrent with other . ~ 
courts: yet the defendant, i f  he or she so choses, can have the case "removed" i 
to the central housingcourt. 14 (2) The court may s i t i n  two or more. locations 
on a frequent basis. This is done in the housing court of Hartford-New Britain, 
every other day. 15 (3) For certain cases where time is not of theessence, 16 
the court could return occasion~lly to that neighborhood to hold a day or even, 
an evening .session. This is one practice used.in Boston~ (4) The community,.if 
i t  is highly urban"ized, m~y even have ~ermanent "branches" in several locations. ~ 
This; i s t he  approach in New York City~ I /  ' . ~ " 

As already described, there are advantages to having the housing court:housed "in i 
the s~me court building .as many of the other "central"' courts. Care.should .be 

! 
taken, how.aver, to see that the space needs of the l}ousing court can and wil l  . 
continue to be met (rather than being confined to inadequate rooms and offices). 

IN MOST OF THE COURTS.STUDIED, SPACE NEEDS HAD NOT BEEN ~ET. NOT ONLYDOES THIS 
RESTRICT THE FULL POIENTIAL OF A HOUSING COURT, BUT THERE ARE NEGATIVE EFFECTS ON 
T H E  P U G L I C  A T  L A R G E  A N D  O N  A D M I N I S T R A T I V E : A G E N C I E S '  P E R S O N N E L .  . ~ .  

In near ly every j u r i s d i c t i o n  studied for th is .  Report, the overal l  space was 
inadequate for  t t ie unique, operations of the housing court .  The exception was 
Hampden County, where the housing court was borne in mind when space was al]oca~.. 
ted in a new court bu i ld ing.  In Hart ford,  a novel approach was taken, with the 
housing court placed in a separate bu i ld ing :  nonetheless, the space was cr~mped 
almost. f r~n the time the court began operations i n  ear ly  1979.18 

As is evident f romthe discussion that  fo l lows,  the actual locat ion of the court ,  
, i t s  space needs, and the a v a i l a b i l i t y  o f  appropriate f a c i l i t i e s  are i n teg r~ • l y  
.related issues. - ', , 

The publ ic  tends to th ink of the cour t ' s  f a c i l i t i e s  only in terms of those of t h e  
courtroom per se. That aspect is covered as peint #8, below; discussed f i r s t  =, 'e 
seven o t h e r  aspects o f  the c o u r t ' s  space p h y s i c a l • f a c i | i t y  needs, which can 
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"17 In  four boroughs See .chapter 6 (N.w York City).~ 
18 See Chapter.4 (Hampden C o u n t y ) ;  c h a p t e r  3 ( H a r t f o r d - N e w  B r i t a i n ) .  
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See chapter 9 (P i t t sburgh ,  re discussion of the operations of the D i s t r i c t •  
---Justice's court in Allegheny County). .... .~ . 
This i s  done in Boston. See chapter 5. . .  • ' 
See chapter 3"(Hart ford) .  Moreover, two court s ta f fs  are. maintained (but w i t h  
~ s o m e  d i f f i c u l t y  regarding.the housing s p e c i a l i s t s ) . . O n l y  the judge is "on 

c i r c u i t " .  See.qenerally Spada, The Hartford-New Br i ta in  Judic ia l  Dis- 
~ t r i c t  Housing Court: Connecticut,'s--E-~-ghteen-Month Experimental Court  in 
'~,, Housing - An Evaluation,.--£7 URBAN L. ANN. 187 (1979). 
'Summary proceedingS are un l i ke l y  to be able t o be delayed. However, most 

~. code v i o l a t i on  cases.could be so schedul.ed, p a r t i c u l a r l y  i f  t h i s  pattern 
' i s  acceptable t o  the code. enforcement agency. S i m i l a r l y ,  t h e  housing 
cour t ' s  j u r i s d i c t i o n  over small claims could be handled in th is  way. 

/ . , '  ... 
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deeply affect the court's operation. Major fail ings observeo ~n many of the 
courts that were studied or surveyed for this Report-, are listed below. 19 

( i )  Corridors eutside courtroom areas in some ci t ies such as New York, are 
jammed. They rarely ha,~e seating available of any type. Moreover, the noise 
carries into the hearing rooms or courtrooms. 20 ~To make matters worse, out-in- 

. the-hall settlement negotiations must take place under quite undesirable condi- 
tions. 

Proper space planning coulJ avoid many such problems. Adequate seating inside 
and outside the courtrooms, separate rooms for negotiations, and new procedures 
for reducing the public's confusion in the f i r s t  place (dealt with at greater 
length in point #2, below), 21 should be included and budgeted. 

(2) There •rarely are fac i l i t i es  directing the public where and how to ask 
questions~and to receive assistance. What few signs exist, generally are inade- 
quate. A sign having "Clerk's Office" and a room number is hardly useful for the 
usual tenant-defendant. 

Few courts have thought Of establishing an information desk where brief questions 
(such as, "How wil l  I know when my case wil l  be heard?" or "Do I have the right 
papers?") can be.asked. Such a deSK should be just inside the public entrance 
on the floor where persons are to "appear" for court. 22 Some defendants show 
up and wait hours to be heard, only to learn that they did not necessarily have 
to come to court at al l .  23 Notatypically, defendants simply go into the 
courtrooms, i f  they.are not ful l  and wait in the hope that somehow they wil l  
f i nd  out what to do. 24 ' 

i 
Some cour ts  have t r i e d  new approaches. Det ro i t  has a wai t ing  room and a spe- 
c i a l  counter ,  s ta f fed by court  personnel. 25 In Boston, a b a i l i f f  is s tat ioned 
next to the " r a i l " :  in New York C i ty ,  the b a i l i f f  is s i tua ted  j us t  ins ide the 
i lear ing room entrance.26 In. Los Angeles, the  judge s ta r t s  the calendar c a l l  

25 

26 As hese court  off-fcers are stat ioned ins ide the court roomsconcerned, ( con t . )  

19 Spec i f i c  f a c i l i t y  defects and changes £or the.13 court  systems are.descr ibed 
in de ta i l  in spearate '~ect ions in  each of chapters 3-15. 

20 Sometimes t h i s  is d i s r u p t i v e  to the hear ings in progress. More o f ten ,  those 
in the back of the courtroom cannot hear very wel l  and may even miss 
t h e i r  cases during t h e  f i r s t  cale~;dar c a l l .  See chapter 6 (New York" 

• C i t y ) .  . . . 
21 One of the causes for this logjam of people is poor calendaring practices by 

many courts. Instead of using staggered calendar calls, al.l the cases for 
much of the day are scheduled to start at the same .time. While this may 
serve to convenience the bench, i t  clearly inconveniences the public and 
unnecessarily overburdens court fac i l i t i es  and court staff.  - i 

22 This desk. could simply be one for "quick" questions. F o r  detailed ianswers,' 
persons could .be sent to the pro seclerks or the housing spec!al ists. 
See e a r l i e r  sect ions of t h i s  chapt-er~-~ - ,,~;~ . ' ~. 

23 O f t e n a  ienant-defendant who does not h a v e a  "defenSe", or who ha~!a l ready 
.. paid b u t  against whom an ev i c t i on  act ion .was brought e a r l i e r ,  w i l l  show 

up in cour t .  (Even be t te r  than an in format ion desk would be in format ion 
on the summons i t s e l f .  See l a te r  sect ions of t h i s  Report). 

24 Again, courts shou ldadop t  some method of  prov id ing in format ional  mater ia ls  
tha t  would ass is t  the defendants in organiz ing t h e i r  "cases".  Prefer-•  
ably,•  brochures would be made ava i lab le  to the l i t i g a n t s  wel l  before 
they coine to cour t .  See genera l l y  i n f r a  note 30. .. 

T h e b a s i c  purpose, however, is to det--ermine which cases that  m o r n i n g ' w i l l  
be de fau l t s .  See genera l l y  chapter 12 ( D e t r o i t ) .  ~ ',~, 
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; i • wi~h a presentation, explaining to the defendants generally what 'the procedures ;!" 

i " a r e  in the courtroom 27 Other courts, such-as ~n Hampden County and Hartford, . , • • , . . , ,  ~ .~  

'have .the clerks• offices close to the. courtroom; they are readily <e~n by the / '  i 
general public upon entering the building. One court .has an audio-visual device ; . . . .  

~'~ . which the public can use by pushing a button 28 :,. ' .~ 
," . 7  i' . I/; 

At the very least, there should be signs or instructionsimmediately obvious to B 
" the public. A better idea i s  to have a glass-enclosed display board, ,Sand not I 

• just a plain sign, graphically showing "legal information":as well as suggesting 
o what type of assistance is available f~om the clerks or the housing specialists. 

• : ~ Secondly, .a desk such as that in Detroit could reduce the massive confusion I 
reigning in some high caseload courts. Such desks.coula be staffed bylassistant .~ 
clerks (or even, .volunteers). These persons should, be able • to explain simple pro- I ~ 
cedures, rendering a certain amount of pre-trial and post-hearing assistance. 29 IT. 

Third,. inexpensive printed information could be made available, which litigants i 
~ could learn from while waiting for their cases to be callt..i. Or, this informa- i~ 

'. tion could .be attached to the original summons that was ~ent to the parties. 30 i7. 
i : • i 1 .7 

(3) Many courts are remote from records-keeping offices. This means that l i t i -  .! ~ 
" gants have to go to qovernment offices31 in other .buildings in order to corn- I~ 

plete Simple matters.32 If  these offices cannot be brought closer, one solu- i ,  
tion is for courts to simplify paperwork procedures, as with the papers that 
have to be filed with the clerk. Another is to computerize certain records (with ~ 

il remote terminals), as. for code violations. ' " ' ~i : i-,i 

~ ~ ( 4 )  Most of the courts fail to have any mediation or settlement faci l i t ies ! 
; available. Nonetheless, these • very courts urge litigants to ~ry tO settle, i 

apparently expecting these sensitive discussions to occur in the crowded, } 
c°rrid°rs'33 ' ' .  t . . . .  . i 

• often they can do l i t t l e  but quietly arid very quickly answer a qu,estion as 
,, to which case isbeing l~eard (how far down the docket the court is at that 

" ." point) In Boston, however, the bai l i f f  may '!interpret" a court order ,+ . - ~ 

,.. (such as .a continuance) to the defendant as he or she leaves, 6r as t h e  
; ./ bai l i f f  guides that person to the housing specialis~ department. Other 
~. , ..' questions Sometimes are asked, but the bai l i f f  takes care not to exceed , 
,~- his or her authority " ", . . . . . .  - '~ I 

!~ 2 7 .  See chapter 11 ( L o s  Angeles); Epstein~ The Los Angeles l.andlord-Tenant ' 
C o u r t ,  17 URBAN L .  ANN. 161 ( 1 9 7 9 ) ,  ' , , " , . ! 

28  See chapter 13 (Hennepin C o u n t y ) .  : .: .~.",. 

t ,29 This also is arecommendation regardin~ small claims courts. ' S e e  RUHNKA, 

t supra note 1; c h a p t e r .  17 of. this 1980  REPORT. F o r  r e l a t . ~ v ~ - T y  complex 
! . matters, the l i t igants may be directed to the housing special ists.  

. Moreover, given the volume of persons in court that day, the c~erks may be 
,~, able to handle only som;e of the simpliest questions prior to the f i rst  

.~ \,, cases being called; ~. . • . . . .  ........ . -  

~ 30 This is discussed elsewhere in this chapter See•also chapter 1 9 .  

31 A s  mentioned~previously, the •Pittsburgh housing court is we11-situated 
! , ~n terms of proximity to the .building department and other city services. 
~: 32  • . M u l t i p l e  trips to clerks' offices should be unnecessary. In some citie~ 
Ji' '~ court forms often, have to be shipped between buildings for required 
~; " '. s i g n a t u r e s .  TOO, in m~'st jurisdictions the lawr.:quires .the prevailing 

l itigar~t to retur~ to court to get a judgment executed ( ra ther  than 
.-: being done by mail'); or,  the litigants are not made aware of by_-ma!l 

-i<i opportunities when they f i rst  come to court see generally supra note 2 9 .  ~ 
~;. 33  This practice is analyzed elsewhere in this, Report. See Chapter One.  
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(For some brief settlement discussions, this may work-if  the corridors are 
not already overflowing with persons at court that day). There should be, 
however, a supervised settlement program34 with at least two rooms scheduled 
for that purpose. 

(5) In most of the Courts studied, there were inadequate faci l i t ies  or offices 
for housing special ists.  Time and again, two or more persons were in one 
office and the housing specialists were expected to carry on counseling work 
as well as their regular paoerwork.35 This results in a poor work environment, 
especially during peak he~Jrs. I t  also is demeaning to the public that has to 
contend with these conditions during discuss.ion of quite personal matters relat-  
ing to their cases and their problems. 

(6) General office space conditions are less than desirable in most courts. 36 
Clerks' offices, for example, are quite noisy and .crowded~ Fi~ally, l i t t l e  or no 
space planning has been done in terms of future staff expansion. 37 

(7) Equipment for purposes of record..keeping is antiquated. Almost all of 
the courts work with hand-kept, hard copy records.38 The use of memory type- 
writers and computer terminals by staff persons was almost nonexistent. Any hint 
of modernization, apparently because of insufficient resources, was lacking in 
nearly all of the courts s~udied. 39 

(8) .Courtrooms per se differed greatly .in the various cit ies. .Some were on 
a par with any other courtrooms in the building (as in Boston, Hampden County, 
Baltimore, Chicago, Los Angeles, and Hennepin County) The courts were spacious 
and-well-appointed. The only reason these courts ever appeared inadequate were 
for reasons of poor calendar management 40 or acoustics 41. . 

3 ~ 

35 

6 " ~, 

37 

38 
39 

40 

41 

Los .Angeles, see chapter 11 has such a program: see general ly  supra note 
27. ~ i ' 

A primary E~ample of this type of s i tuat ion i s  found at the Boston housing 
court.  S~;e chapter 5. The evict ion prevention program in Baltimore often 
has simiTa-~ problems, with persons temporar i ly  using of f ices on the f i r s t  
and s.C~ond f loors during the peak. hours of the Rent Court's operations. 
See chapter 8. ' ,, 

Ex~Tlent  f a c i l i t i e s  are avai lable  in Hennepin County. See chapter 13. In 
P i t t s b u r g h ,  which handles on ly  code enforcement ,  ~ f a c i l i t i e s  are 
r e l a t i v e l y  adequate, although an addit ional  "counsell ing" area would be 
advantageous. See chapter 9. ,. ' 

New York City is an example. The question of how to house s ta f f  close 
to the courtrooms could be a problem i f  any addit ional-personnel  were to 
be acquired (such as housing s p e c i a l i s t s ) .  See general ly  chapter 6. 

There i,~ l i t t l e  cross-indexing or cross-referencing c a p a b i l i t y  in courts. 
For exa..~:.le, computer modernization could "pull  up" pending cases, indicate 

f ines r~ot yet paid, assist in "tracing" continued cases, aid in f inding 
owners of record or showing repeated v io la tors ,  ad inf in i tum.  ~,utomated 
typing also could help with papers and opinions, s ~ n g  many hours. Court 
data and s ta t i s t i cs  could be kept more eas i ly  as wel l .  Yet in Boston, the 
c le rk 's  modernization requests were denied. See chapter 5. :~i 

As noted previously in this section,  the lack of staggered caleniiar ca l l s  
l i t e r a l l y  creates peak-hour crowding in ,:he courtrooms. 

In New York City,  Baltimore, and elsewhere, i t  4s d i f f i c u l t  even to hear: 
the f i r s t  cal l  of the calendar. This can' cause some l i t i g a n t s  to have 

t o  wait for second Cal ls .  In any event, they are unable to learn from 
the proceedings in other cases .  In Chicago, greater abuses have been a l -  
leged.  See Fusco, C o l l i n s  & BirF~baum, Chicago!s E v i c t i o n  Court:  A 
Tenant's_ Court of ',o Resort, 17 URBAN L. ANN. 93 (1979).  ..j ,? 
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Several other  courts b,e,d.~ourtrooms that were small to the point  of disruption 
when the l i t igants  appeared en nla,sse in themornings. Hartford had this problem 
frequent ly ,  with persons moving in and out among a small numberof folding wooden 
chairs 42. New York City 's hearing :rooms and passageways l i t e r a l l y  are over- 
whelmed, and the atmospher e is less than condu;ive to judic ia l  proceedings.43 

CONCLUSION 

Other physical f a c i l i t y  and locational aspects need not be dealt with at any 
greater  length in this Report. (One interest ing s idel ight ,  however, is: that 
almost a l l  the courts chose to ha~e the judges formally robed and seated behind a 
r a i s e d  bench. Pittsburgh's court was the only one not to do so. TheTjudge 
holds court at a conference table; he is not robed. 44 The setting is akin to 
; t h a t  of an administrative hearing in many respects,• but here, the defendant45 

s i t s ' a t  the judge!s conference table,  along wi th , the  code enforcement agency 
personne l  and the assistant c le rk . )  ~ 

In summary, close sc:~utiny should be given to the f a c i l i t y  and'space'needs of any 
new or exist ing .hQusing court. Unfortunately, i ts  unique operations general ly 
are not taken into account when "normal" court planning and building space a l lo -  

cat ions are done.  Part of this may be due to a perception that housinq matters 
are one of the least desirable and least prestigious of court assignments.46 
The space assigned to a housing court must be adequate: i t  must not be, or 
suggest, a second-class court. 

I f  anything, this type of court sees more people coming through its doors, than 
nearly all other courts in the community. Its Facilities should be designed to 
meet the very real needs that result. 47 To do otherwise may inhibit the fair 
administration of housing justice. ~ 

= ! 

~2 See chapter 3 (Hartford-New Br i ta in ) .  ' . . . . .  
43 - ~  chapter 6 (New York City) for c r i t i c a l  commentary; Fusco, supra note 41 

,:---(re Chicago). • ~ - -  
44 / A t  one time, a similar approach (avoidance of the "black robe syndrome")was 

\ discussed for the new housing court in Boston. The judge was wi l l ing to 
• ~ ' proceed in this fashion, but tenants' and landlords' groups urged that the 

new housing court "must be taken seriously" by inst i tu t ing  the fu l l  formal i 
, appearances. (Comments by Judge Paul Garr i ty ,  national advisor.)  In i 
\ Pittsburgh, contra, the judge feels that the approach•adoPted there has 

• \ . worked " r e l a t l v - ~ w e l l " ,  although thought has been given~to change, from : '  :. 
\ time to time. (Comments by Judge Alan Penkower, nationai~advisor.)  . . . .  4 

45 ~The defendant is one in a code enforcement proceeding The P i t tsburgh i i / '  ! 
~t  " " " housing ceurt does not handle other housing matters. See chapter 9 . ° " ~ i 

46 This at t i tude has been ident i f ied repeatedly by housing cou-~t-judges, and y 
~made by judges rotated temporarily into housing assignments. 

47 Yet other courts may be handling only•a few t r i a l s  or hearings a day. Des- 
p i te  the heavy caseload burden, the "low court on the totem pole" seems 
to be ei ther  t r a f f i c  court or the court handling housing matters. There 
is no real legal basis for this,  with the possibleexcept ion of New York 

• Ci~y. ( tbe histor ical , reason being.that ,until r e l a t i v e l y  recenLly, housing 
court judges were "only hearing o f f i ce rs" ) .  See chapter 6. / 
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During the field work involved in studyinq the various cities - -  hiqhlighted in 
chapters 3-15 and 16-I7 of this Report - - i t  was apparent that a number of gen- 
eral issues were recurrent. For example, service of process, the procedures used 
by judges regarding •evidence offered by the l it igants, and warranty of habitabil- 
i ty doctrine problems seemed to occur in many jurisdictions. 

These problems are brieflydescribed in each of the case studies~ They are men- 
tioned also in Chapters One and Two, in conjunction with the descriptions of the 
courts'-nersonnel functions. : . ~  

'In the cities where these types of problems erose,: there often was no consensus 
I as to what should be•done. Not surprisingly, landlord and tenant groups disagreed 

on solutions and, sometimes, even on whether or not any such problems existed. 
Other Sharp differences of opinion were expressed by legal aid attorneys, the - 
private bar, and members of the bench. 

The ABA's Special Committee on Housing and Urban Development Law recognized that 
i t  should not go beyond a description of these problems to the actual design of 

. "answers", at least in this study. The reasons for this were several-fold; 

. As already mentioned, this particular national research study was designed to 
! describe the advantages and disadvantages associated with specialized houslnq 
~ : courts. Its focus was the organizational and administrative aspects of the hous- 
i ing courts, so.as to assist other communities that might consider such approach- 

r I "  I es. The field.wo ~, research, and review sessionslfor the project were tailored 
to meet these objectives., i 

! 

An appropriate research base, therefore, simply wa's not present.to derive other 
types of national, recommendations that would have involved important alterations 
or clarifications to substantive and procedural law. Such.a study, if properly 
designed, would be extensively •comparative and would involve different.research ~ ..-I 
methodologies.: An example of part of the necessary approach is the one utilized 
in chapter 18 of this Report, involving, small claims,court data. 

Moreover, the Special Committee decided that the fields of inquiry on these is- 
sues would have to.be substantially narrowed and the depth of scrutiny intensi- 

f i e d .  For example, the application of the law of warranty of habitabil i ty,• in i t -  
self,  would be a major undertaking. Indeed, one area (code enforcement agencies' .. 
procedures and the i r  interact ion with courts and substantive law) is the subject 

o f  a two-year study of the Specia l  Committee, which was launched in late 1979. 

' (The Speciai, ConmlitteeZ,.c'oncluded that a set of recommendations on these issues 
'~would require  substantial  and exhaustive reviews by many organizations and other 
\scholars  in these and a l l ied  f i e l d s .  Law reform inves t iga t ions  of th is  nature 

i are a lengthy, de l ibera t ive  process that f requent ly  demands many years of study. 

~ ~' Nevertheless, the Special Committee urged that notes be develeped on some of the 
~ " is'sues by the Editor' and included a s  a separate section in Chapter Two. These 

~ ' e d i t o r i a l  notes do not express any f inding s or recommendations o f t h e  Special 
~ ;•- committee. They provide only a series of in i t ia l  observations that are relevant 
', ". to the other materials in this Report. The notes offer-•a point of departure for 

', further analysis, by other groups and individuals in  the future. Too, some of the 
communities that are experiencing similar problems may wish to make their own 

. •.local inquiries at the. t.ime they are considering develoLxnent of a new housing 
~ .  c o u r t .  : .  

. . . .  Preceding page blan   Z.lO5- ;-- 
,/; . . 
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Several overriding issues are not reiterated in the pageslthat follow. These ~-~ 
i n c l u d e  broad housing law and s o c i a l  p o l i c y  mat ters  such as r e n t c o n t r o T ,  war- ~ .~ 

l ranty, of habitability, condominium conversion, and the ike. lnstead, what is ~et ~;' 
forth below are specifics on procedures relating to landlord-tenant and code ~ 
e n f o r c e m e n t m a t t e r s .  Each note  is  presented  in the  form of  a q u e s t i o n .  Comments ~ " 
then follow, which are intended to stimulate further discussion and debate. .~ 
NOTE ONE: What procedures should courts use to reduce problems with landlord~ /~ i 
ten~nt---c-ases, such as defective service and inadequate proof? ! At all hearings, i • 
should judges require a plaintiff-landlord to establish a prima facie case, plus 
proof of service? . (This pertains to summary proceedings, ~--Tnc-lu ~-Tn-g those where 
there is no appearance by a defendant-tenant.) .- 

Consideration could I~e glven to two approaches: f i rs t ,  examinat.ion of all papers: 
and second, requir.ing the plaint i f f  or his or her representative to make a full  
prima facie case prior to examining the defendant (or, .if defendant is not 
present, prior to rendering a default judgment). 

In regard tothe latter,  a plaint i f f  ~)uld prove identity, existence of a tenancy 
relationship, and nature of defendant's breach. Service also would be carefully 
examined to assure that the requirements of the Taw have been.met. Where monetary- 
claims are involved, plaint i f f  would prove up the.amounts pleaded. 

This careful-examination by the .judge or quasi-judicial officer at the time of 
the hearing need not be lengthy. Uti l izing the Other approach as well--via ade- 
quate prior examination by the clerk or other examiner--the papers should be in 
order so as to permit them to be scrutinized and to have the case proceed ex- 
peditiously at the hearing. 

Too frequently, cases that: are defective move to judgments without this examina- 
tion or any real "proving up" by,the p la int i f f .  Of particular note is defective 
service, which may mean that the, tenant-defendant is unaware of the proceedings 
against him or her. (After-the-fact "show cause" or "set aside" motions by the 
defendant, against whom a default judgment • has been entered, are not an adequate 
safeguard. Moreover, reliance on this practice can place a burden on defendants 
who, for all practical purposes, may have to seek legal advice in order to learn 
of or to avail themselves of this remedy. Moreover, this motion is at the 
discretion of the judge to grant: and, i t  may have to come before a motions 
calendar judge, rather than a specialized housing judge, for argument.) 

; L 

Ane~her practice that is permitted in many jurisdictions, is simply to )'call" 
all the cases and, where no defendant appears, simply to enter an automatic 
default . .  Unless the plaintiff 'spapers have been carefully examined by a compe- 
tent court officer, this practice may lead to 'the severe detriment of defendants. 

An allied practice is found in some jurisdictions the requirement that the 
defendant f i le  a written answer or an appearance.a certain number of days prior 
to the hearing. I f .  there is no response by the"defendant ( f i l ing of a responsive 
pleading), the case is automatically scheduled'for a "default". (An appearance 
by the pla int i f f  may not be required.) Many other courts do not permit-ithis 
practice. I f  it  is permitted, and if the papers are not. examined prior to the 
entry of a default judgment, this practice also can lead to abuses. The plain- 
t i f f ' s  pleadings ought to be examined for proof of service and-elements of proof, 
as described above. 

One preferred practice would be examination by a judge or quasi-judicial officer 
both of the court papers filed and then, an actual "proving up" by the p la int i f f  
or p l a i n t i f f ' s  r e p r e s e n t a t i v e  Where court  r u l e s a l l o w . t h e  scheduling of de- 
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faults based on 'no answer" from the defendant,, such papersshouldbe examined' I -~ 
• carefully for defects.. This could be done by competent court of f icers.  Any 

papers found to be defective could brought to the judge, i f  there were any .~ 
questions in this regard. (See also the discussion below.) ," ~ /  

NOTE TWO: Should court rules provide that a tenant-defendant must provide a 
~te-6--answer within a period of no less than x days prior to the scheduled 
hearing? 

Frequently, tenant-defendants simply "show up" at the hearing. They may present 
no defense and express only their inabil i ty to pay and their need for  more time. 
This generally leads to a "judgment for landlord". 

i f,  however, the defendant-plaintiff raises a defense, this can lead to surprise 
for the p la int i f f .  The plaint i f f  may have to request a continuance, involving 
costly delays, or try to proceed with t r ia l .  (Often, only the pla int i f f 's  
representative is present and is unable to offer further proof0r personal testi-  
mony). In s t i l l  other cases, the pla int i f f  or his representative may not be 
~present at the hearing, i f  the court rules provide for a default when the defen- 
:dant has not filed a timely answer. 

:Some courts may want to consider requiring that defendants state a defense ( f i l e  
:an answer) in advance of the hearing. Thus, there will be no surprise or the 
;necessity for a continuance. 

iSome jurisdictions do not require plaintif fs to be present at the hearing i f  no 
answer was filed by the tenant. Others require plaintiffs or their representa- 
:~tives always to be present (otherwise, no default judgment can be entered) and 
to "prove up" thecase before t~e judge or quasi-judicial officer. 

NOTE THREE: Should simple forms be developed by the cour t ,  by which defendants 
may "check off" their  defenses, i f  any? 

Regardless of which practice is followed (#2,  above), defendants are disadvan- 
taged by being required to devise their  own answers withoutassistance. Defendant 
forms/or pro se_ clerk assistance could be provided by the cour t .  

I t  sometimes is  al leged that  such forms can, however, result  in "manufactured': 
defenses. While t h i s  can result ,  the danger is  g~'eater that  many unrepresented 
defendant-tenants are unable to formulate or art iculate tl~eir defenses, and 
need some assistance in t h i s  regard. 

I f  the defendant appears at the hear ing,  the judge then can ask him or her to 
explain any defenses that  have been "checked o f f " .  Great care and sensi t iv i ty  
must b e  exercised in exp lor ing  these  defenses, to ascer ta in  their  va l id i ty  
and to render a fa i r  judgment in the case. 

NOTE FOUR: Should cour t  systems experiment with innovat lve approaches to ass is t  
defendants in using these forms? (One approach might be a form answer attached 
to the summons; another might include an experiment wi th te lephoned- in  answers.) 

Tenant-defendants may not be :able to go to the courthouse for  ass is tance.and 
forms, p r i o r  to the date of the actual hear ings.  This can present a major prob- 
lem fu r  many tenants,  and courts should t r y  innovat ive approaches to~.rect iTy t h i s  
s i t u a t i o n .  
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One extreme is not to require•answers and t o  a11ow "an~hing"  to be pleaded by a 
defendant who happens to appear at the hearing (at  Which the p l a i n t i f f  may or may 
not be present) .  This, however, is l i k e l y  to resul t  in •surpr ise  and delays. 
I t  is Obvious that p l a i n t i f f s  should not be expected to come to the hearings 
f u l l y  prepared with documents and witnesses for every defense or contingency that 
defendants conceivably might ra ise,  (This is true given the extremely high rate 
o f  defaul ts  ~n summary process act ions.)  

I f  an answer' is required, courts could explore a series of a l ternat fges besides 
those of having defendants 1 i t e r a l l y  appear at the c le rk 's  o f f ice  to obtain forms 
and assistance. Cit izens advisory commissions, courts,  and others could devise 
experiments, such as providing form answers that are convenient and e f fec t i ve .  

NOTE FIVE: I f  court rules provide for wr i t ten answers pr ior  to hearings, and yet 
~]~e-f-en a~:;a-h-ts appear without s o : f i l i n g :  ( I )  i f  p l a i n t i f f  accedes, .should the head- 
ing proceed (but with p l a i n t i f f  reta ining a r igh t ,  i f  a t imely  request is made, 
to be granted a continuance)?; and, (2) i f  p l a i n t i f f  so requests, should a second 
hearing date be set ,  w i t h t h e  defendant instructed that he or she must reduce the 
defenses to wri t ing wi th in  x days, or that a judgment wi l l  automatical ly  ensue 
for p l a i n t i f f  at that time? 

P l a i n t i f f s  should be given the opportunity to have the i r  cases proceed immedi- 
a te ly ,  and yet reta in  the r ight  to obtain a continuance i f  surpriseG by defen- 
dants' oral  defenses. These cases should not be automatical ly  continued, post- 
poned, or otherwise u n i l a t e r a l l y  rescheduled by the court.  To do so presents an 
undue hardship on the p l a i n t i f f s  and adds to the court 's  caseload as wel l .  

At the same time, some persons argue that defendants must not be denied an 
opportunity to be heard on the merits of the case, despite the i r  f a i l u r e  to 
provide wr i t ten answers ( i f  this is "required" by court ru les ) .  

There are good reasons for not denying this opportunity (at the f i r s t  hearing) 
for defendants to be heard. One i s  that the statutory  requirement as to notice 
or ssrvice may not have been met. •The complaint should be dismissed or amended 
immediately, dePending on Court rules.  

Another is that otherwise, the defendant may be forced to f i l e  a separate motion 
to set aside the defaul t  judgment and to obtain s t i l l  another hearing: al l  of 
which may prove q~ite i n e f f i c i e n t  for  the l i t i g a n t s  and the court.  

F i n a l l y ,  the court may be able to use this as a chance to-encourage the part ies 
to avail  themselves, that same day, o f  the resources for  supervised settlements. 

" r 

NOTE SIX: In such cases [as item #5, above], and pr ior  to scheduling a second 
hearing, should the judge inquire as to whether or not the defendant is rais~ing a 
cdndit ions defense? 

> 

| 

i•i 

I • 

! 

• , I  

I f  the court makes such an inquiry,  this may prove helpful  to moving the case 
forward at the next hearing. The issues can be c l a r i f i e d  for  the information of 
b o t h p a r t i e s .  MoreOver, the judge may order up an independent inspection of the 
subject premises pr ior  to that second hearing. 

~ ' •Alternat ively,  i f  a hearing examiner learns of  these matters during the "defaul t  
~calendar~, then he or she could bring this matter to the.a~tentiOn of the judge. 
The-inspection then could be ordered up, and accomp1•ished e i ther  by the housing 

s p e c i a l i s t  or by an agency inspector. • 
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. - -  .~ NOTE SEVEN: I f  the court rules provide as above (written .•answers' prior, to  :~ ; 
• i~:~ - .t--h-e-h~g.s) and the defendant appears without so f i l i ng ,  yet the p la in t i f f  is i i  / 
" . • ~ not Present: (l) should the court,-as mentioned previously, determine whether a i I / 

: :~ conditions defense is l ikely at the second •hearing?; (2) i f  a. prima facie case 
!~ has been made .out, determine whether there is any meritorio-u-s,a-elre-nTe and, .I/"~-../~ 
~ i f  not, grant judgment for a p la int i f f? ;  and, (3) i f  there i s .a  meritorious . 'I~ :.. 

defense, set a second hearing date, give a conditional judgment for p la in t i f f  in 
the event of"non-appearance by defendant at the second hearing,• and require as a i~ i 
further condition that any defenses be reduced to writing within x days of the }! second hearing~ ~: 

These. PrOcedures would require the judge to give .sensitive treatment to the ~ 
defendant's orally-stated defenses (even i f  there• were:,court rules "requiring" a 'I 
written answer to be f i led).  The...4n:itial threshhold.fora "meritorious, defense ~ 
would be low: that is, a preliminary presumption ~would. be"gi.ven the defendant, I 
with the actual evidence introduced and evaluated at"the second-hearing. I " 

The second .alternative above (namely, proceeding without the plaint i f f )Would I 
proceed onlywhere the defendant simply expressesan inab i l i ty  to pay and has I 
no legal or technical defenses. I 

Alternatively, number three above (conditional judgment for p la in t i f f )  could be I 
~utilized in these same instances. I f  there is no appearance by the tenant-defen- 
dant at the.second hearing or a failure to reduce defenses to writing (and assum- :. 
ing a prima facie case plus proper service), judgment for p la in t i f f  would ensue 
at that t line. /.:' 
NOTE EIGHT: Regardless of whether or not jurisdictions require answers in ad- 
vance o--f- the hearings, should procedures be desigped to avoid postponements and 
continuances? ' 

i 

The complaint and summons should clearly indicate to the tenant-defendant that C ~- . 
i f  he or she choses to oispute the p la in t i f f ' s  claim, all material documents 
and witnesses should be brought to court the date of the f i r s t  hearing. I f  this ~: 
is set forth, then i f  the defendant were to. fa i l  to do so or to exercise good i ,'i 
faith in trying to do so, then he or she could not obtain a delay or a contin-. .~ 
uance (absent s u b s t a n t i a l  reasons t o  the c o n t r a r y ) .  ! i; 

j "  

In all fairness, expeditious handling of the~e cases is called for. At the ~ i:~ 
same t ime,  there  is every  reason to be l i eve  tha t  many tenants  do not know ,what !~:: 
to bring" with them or what to "say" once they get to court. The material 
Drovided to the tenant with the of f ic ia l  summons should clearly and understand- 
ably describe what the tenant may need to put oml.an adequate defense, i. I 

This p rac t i ce  also would help negate the predicament of the judge who,~in many in -  -~ 

stances, is forced to decide whether or not to accept the defendant's representa- ~ ~:, 
tions as to why a postponement is believed necessary, i!:. : 

Additionally, this provides advantages to both defendants and p la in t i f fs .  Tenants 
would not:have to appear in court..a second time. Obviously, however, they there- 
by lose the chance for obtaining additional delays prior to a court decision. 

Landlords would be less l ikely to have to wait an additional period of time 
before a judgment, one way or another, was rendered by the court. Such delays 
are qu.ite •costly ..to .p la int i f fs ,  in that further rental income is lost. (This 
f r e q u e n t l y  is  the s i ng le  most common compla in t  voiced by owners about the opera- . : 

t i o n s  o f  most cour ts  in the handl ing of  summary process matters. . )  .... i~:- ' 
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NOTE NI NE-" .Should cour ts  have per so nnel ava i l  ab le  to  make immedi at•e inspectioN~s 
and to rr-~ort on the subject premises, permitting hearings to proceed w i t h i n  ' 
hours on t. ne sane date as the parties f i rst  appeared ( i f  they so desire)~ / 

In an over-loaded court system, or where major distances.areinvolved, this pro . . . . .  "~ 
cedure may have to be modified somewhat. In many jurisdictions, such an approach " ~. 
Should b e.workable,, using housing specialists or others for th]_~ job. The hear- ~i 
ing would be completed the same day, i f  the parties werewilling to.wait . .  More- ~ 
over, the existence of the procedure,over .time, may dissuade litigants: from . i~] 

~'aking falacious or. unsupportable statements at the landlord-tenant hearings. ~ 
/ 

NOTE. TEN: Should the court be designed, and follow appropriate procedures, to 
c~fu~F]-y probe for the tenant's defenses? Shouldthe courtspeci,"ically inquire 
of the tenant-defendant i f  there are "any other reasons" he or she does not owe 
the rent or should not have to pay the full amount claimed? !- 

In many jurisdictions, there is tension between too rapidly handling thecases 
in order to clear the cal.=ndars, and the need for taking time to scrutinize and 
draw out the litigants' arguments. Commonly, and especially in over-loaded 
court systems, hurry-up procedures prevail: to the detriment of doing or appear- 

: ing to do justice may be pushed. Cases may be pUShed through the court in a 
minute or two, with unrepresented tenant-defendants frequently overwhelmed by the 
proceedings and unable to articulate their defenses. They may even be cut off, 
without any attempt by the court to find out if there .is "something else" the 
defendant wishes to state. 

The judge should ask questions that allow the tenant-defendant a real opportunity 
to state, however inarticulately, his or her defenses. Simple questions regard- 
ing "any other reasons" (possible defenses) could be asked. I f  done. in a non- 
intimidating manner, this would better serve, the purpose of affording a fair 
opportunity to be heard. 

Some judges feel that any such questions can lead to "manufactured claims". 
However, these types of questions, altl~ough taking some_additional time in each 
case; are appropriate. They do not constitute leading questions that are beyond 
the bounds of judicial propriety. On the contrary, perhaps there should be mini- " 
mum levels of questioning that courts should be expected to adhere to. 

• \ .  : - \ .  

NOTE ELEVEN: Should the Court develop a sectionof the benchbook to assure 
consistent questionlng of  both pla int i f f  and landlord? 

\ . , 1 

Such a benchbook could describe the forms of appropriate questions to be asked by. 
the judge. (This also would eliminate the concern of some judges that they may 
be~engaged in improper levels of inquiry.) This would ensure consistency among 

judges, which often is a serious problem.._ Just as importantly, it  would aid in 
curing an abuse: the failure to have unrepresented-defendants explain the 
circumstances of their nonpayment of rent when this may well involve unarticu- 
lated conditions defenses. 

NOTE TWELVE: When the conditions of the premises are a factual and legal issue 
~n a summary proceedings case, should the court u t i l i z e  this opportunity to begin 
to deal with the inherent problems of code violat ions? 

In many, i f  not most courts, the summary process calendar has no subject matter 
j u r i s d i c t i o n  over code violat ions per se. ( In  comprehensive housing courts, 

i 
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there is much greater f lex ib i l i ty . )  Nonetheless, at the very least, the court 
can uso its limited leverage including reducing back rents due or even denying 
the prayers for eviction. 

.C 

~c 

Moreover, it  can dwell on the "conditions" problem with the owner concerned. 
AS long as this is not abused (such as leading an uninformed landlord into 
believing that he or she is being "ordered" to repair the premises), the court 
can use i ts power to educate and persuade. 

I f  the court has "comprehensive jur isdict ion",  i t  may be able to consolidate 
other actions against the building, such as pending code violations. ( I f  the 
building has not been cited, but i t  is apparent that i t  should have been see 
below.} 

.NOTE THIRTEEN: Should t-he court Order inspections of the premises prior to the 
second hearing dates, with the secondary result possibly being agency citations 
for code violations? 

The agency inspectors responsible, for code inspections, or the housing special- 
l i s ts ,  may be able to perform court-ordered evaluations. Subsequently, code 
violation cases may be f i led, i f  the violations are not cured. The objectives 
being served are bot.h justice and code compliance. 

I t  should be ,oted that violations may ~nvolve both tenants and landlords, from 
owner or manager neglect of the subject premises to tenant "housekeeping" viola- 
tions. 

. - ! 

F ina l l y ,  the inspection may lead t o c o o r d i n a t i o n  among c i t y  departments and the 
o f f i ce rs  of the court as ta the l i t i g a n t s '  real needs.i Other services needed may 
include emergency r e l i e f  , low- interest  rehab loans, or !soc ia l  services. 

NOTE FOURTEEN: Should courts take care: to scrut in ize,  the terms of sett lements; 
t o  ensure that  t h e p a r t i e s  understand the agreement- and, . to explain the reperr 

,, cussions of f ~ i l u re  to abide by i t ?  Should i t  be entered as part of  the decision 
in the case?• : . - =  i 

i ~ 
~An ill-informed tenant-defendant, especially one who is unrepresented and unaware 
~of such defenses as the warranty ot habitabi l i ty,  is unlikely to enter an "out- 
in - the-ha l l "  settlement in  a position of equal or fa i rbargaining power. One 

~ remedy, as suggested earl ier,  is providing information with the•summons. Another 
. ~-~"~ . i..s the provision of Other services at the court to let both parties know of.their~ 
i "i - "  legal rights and obligations. (For supervision of settlements, see below.) 

-~ '.. An~ important reform •could inclu(Je having the judge: carefully read over the 
'~ terms of  the. agreement; correct any legal errors, ~.if necessary; and, b r i e f l y  

question the parties as to their understanding of its. terms. The court rules 
also,.could provide that settlements would be made part of-the record, as part of 
the .'~ijudgment" of the court , adding to the "dignity,' and enforceability of 
the agreement. The parties then would be told that the cenditional judgment .of 

.... . the court was that i f  therewere a default as to the termsof the settlement, 
• .there Would be definite repercussions (for exEmple,-the tenant's fai lure to pay 
:'back rent would mean a writ for eviction could be i.ssued upon demand). ' Thus, .the 

case would not be dismissed but held open for a period of t ime,-asagreed. 

NOTE FIFTEEN: Should CouFts-utilize regular mediatorZspecialists to-assist the 
parties to resolve disputes through supervised settlements? Should certain 
pract,!ces be avoided.?• 
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Such mediators should be spec ia l | y - t ra ined ,  being e i ther  f u l l - t i m e  court p e r ~  
sonnel or volunteers.  They could f J c i | i t a t e  the settlement process and help 
reduce the terms to wri t ing (then to be reviewed by the judge).  

They could serve other special ro les .  For e~mple,  persons engaged in a dispute 
may have problems not l ega l ly  germane to the l i t i g a t i o n  and, therefore,  unable to 
be heard by the judge in court. But these same central  issues might c~ne out and 
be resolvable through a specia l ly - t ra ined mediator. He or she may be able to 
assist the part ies in understanding how to dcal with complex ;ssues. I f  the 
i~sues are more straightforward,  such as i n a b i l i t y  to pay, mediation could deal 
with a host of possible "solutions" that ar~ much broader than under the appro- 
pr ia te ly -narrow decisicns by the judge. ~ 

t " A number of Courts, apparently out of a perceived "necessi y .  {end many cases 
ou% into the hal ls for unsupervised settlements. While this helps "get through 
the calendar",  many persons have heavi ly  c r i t i c i z e d  this pract ice.  F o r  example, 
a landlord thus can avoid drawinQ any attent ion (by the court) to exist ing code 
v i o l a t i o n s .  S imi la r ly ,  i f  unsupervised agreements are questionable or uncon- 
scionable,  scrut iny by the court can be avoided i f  the p l a i n t i f f s  request the 
cases to be dismissed. 

While such practices are predictable,  given the desire to clear the calendar~ a~d 
not to delay other l i t i g a n t s  unduly, they are noxious to the concepts of j u s t i c e .  
I t  may be a myth that the part ies are f a i r l y  ~nd equal ly  "contracting!' the i r  
settlements i f  they are not represented or equal ly  knowledgeable. In any event, 
they can miss opportunit ies for compromise as well as posit ive services otEerwise 
avai lable  to them (such as special governmental programs). 

i 

I 

~OTE SIXTEEN: For settlements that are reached, should the court provide an 
T~e-x-pecTTte~-ocess" for reviewing;and approving these agreements? 

At the beginning of the calendar c a l l ,  the judge could explain that l i t i g a n t s  
choosing to avail  themselves of settlement opportunit ies would not experience 
fur ther  delays. When a settlement was-~eached, the wri t ten agreement could be 
sent by the mediator to the b a i l i f f  or assistant clerk in the courtroom. 

As soon as the case then being heard was completed, the judge would be given the 
agreement to review. This would take precedence over the next case to be ca l led .  
The settlement would be reviewed, c l a r i f i e d  i f  necessary, the parties questioned, 
and the agreement entered. 

I f  the settlement f a i l e d , . t h e  part ies would have the case heard immediately i f  i t  
already had been "passed" On the calendar. I f  not passed, i t  would be heard in 
turn as o r i g i n a l l y  scheduled on the calendar.~. \ ~ i 

• . ~ ~ . I.i . 

NOTE SEVENTEEN: To avoid s ign i f icant  delays On a da i l y  basis, Should the judge ':-. 
ascertain ~h--Tch cases are contested and '.'spin off"  some o f  t h e m  . . . . . .  to  other c o u r t - ,  _ - • 

rooms in order to have a caseload that is 'manageable and without half  day 
d e l  ays? ! ~ • .~ 

Very heavy caseload courts might use this system. The judge f i r s t  could d e t e r -  ' 
mine the number of cases in which, both Parties were in the courtroom. An% 
attorneys present could be questioned as to probable complexity and duration of~•  
the hearing. (a Short response be!ng given).  These cases might not require the 
expert ise of a special ized judge, but could delay other l i t i g a n t  s.~ 

\ 
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cases, involving unrepresented parties, would beheardibythe housing c ourt:-judg '-= / 
~. who is specialized in landlord-tenant matters. Some.of.these cases could proceed C,,~ 

to meo~a~1on. - ,,".. ~ 

~J 

! 

-i 

Final ly ,  other procedures would be followed for  the handling of default cases, :~ 
without any real delay to the many l i t igan ts  s t i l l  present in the courtroom.~ (As :-~ 
explained ear l ier ,  this requlres competent, and not pro forma,, reviews.) A 
quasi- judicial off icer of the court could be scheduled to hand~hese  cases and 
to review the f i l es .  I f  court rules so provide, they would be "proved up" by the 
p l a i n t i f f .  Ass~ning no contest or nonappearance by the tenant-defendants, 
the cases would be declared defaults and the judgments entered. 

NOTE EIGHTEEN: Should the court "lecture" al l  l i t igants  p r i o r t o  each Calendar 
ca l l ,  as to the process to be used, their  r ights,  and the ava i lab i l i t y  of media- 
tion? . . . . .  ! .  

This procedure could be followed in many more courts. Given the special nature 
and problems With eviction cases, the judge could deliver a short t a l k .  (This 
has been done regularly in one of the courts that was studied •for this Report. 
See chapter 11.) 

Courts also could provide understandable l i terature and visual display areas 
(even a "push-button" fi lm) explaining the overall process. In  tandem with a- 
talk or lecture by the judge, much headway could be made.in assisting t h e l i t i  - 
gants with their cases. Some would also choose learn of, and Choose , supervised 
settlement procedures that are fa i rand  desirable to both sides. .~ 

NOTE NINETEEN: In l ieu of mere "continuances" in marly •code enforcement •cases, 
should courts consider the use of fines, some of which may be suspended dr partlY 
suspended, to encourage timely compliance by defendants? - ' " 

! Mere continuances in .code enforcement cases can i n v i t e d i i a t o r y . t a c t i c s  on. the. 
. .  part of many defendants. Courts could consider greater use of Suspendedfines 

f o r t h e  purpose of encouraging compliance. Monetary or Otherdisincentives may : ~ 
. !be necessary in a larger.number of cases, to provide clear and v is ib le reasons at 

!the f i r s t  hearings why the defendants.should cure the v io !at ionsas .quickly as 
~possible. .. ,\ . ~ 

~At the second hearing the defendant may have to p a y a l l  or part of the f ine,  . . " L~! 
depending on many di f ferent circumstances. This practice may be preferable to- 
repeated hearings after aser ies of "continuances",~none of.which c lear ly indi -  " - . ~ 
rates to the defendant the gravity of the si tuat ion. : 
, .. • ! i  . . :  ' 

NOTE TWENTY: Shouldthe :court consider greater ..use of at least some fines, 
rather than only dismissing the cases? ' ~ i  

I t  is a widespread practice in many j u r i sd i c t i ons  to levy v i r t u a l l y  no. f ines, 
evenwhere the defendants have been in continuing violat ion of the codes. This 
Practice is defended by some, on the basis that the "goal" is to "obtain compli- 
ance, not prosecution and collection of f ines". ~ . .  ~. ~. 

At least  minimal Fines may be ca l led fo r ,  howeverl The defendant, by the time he --i 
or she is  in court, probably has ignored the.administrative agency's.efforts to .~ 
assure compliance: not ices,  c i t a t i o n s ,  warnings and orders.  Thus, the process 
already has involved substantial public costs,•.from inspections.and, subsequent ~ 

. .. , .. 
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...... ' , Second ly ,  i t  can be argued • t h a t  t h e  c o u r t  s f a i l u r e - t o . l e v y  f i n e s  o n l y  makes i t  • i !  
clear-that the administrative code enforcement process can be ignored with impu: 
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n i ty  (at least  unt i l  the f i r s t  judic ia l  hearing) without any real economic or 
penal ef fect  on the violator.  (In fact, system-wise defendants may not even show 
up at the f i r s t  court hearing, knowing that the case is  l i ke ly  to be "continued" 
unt i l  service of process can be ver i f ied, )  

NoTE TWENTY-ONE: Should the court 's Practice of indef in i te ly  "continuing" code 
enforcement cases be avoided? Should a date certain for the second hearing be 
set at the f i r s t ,  hearing, and this made clear to the violator? 

Some courts simply "continue" the case, under the presumption that i t  is up to 
the prosecution or the c i ty  agency to request, at some later date, a second 
hearing i f  compliance has not occurred. I f  the agency is able to follow-up on 
the cases, i f  i t  can convince the c i t y  prosecutor to regularly request new 
hearings, and i f  i t  is not discouraged by court procedures general]y, this prac- 
t ice may be somewhat workable. ~ . 

Lacking these circumstances, the public interest may not be served: that is, 
v io lat ions continue and compliance does not take place. Nor are defendants put 
on any real "schedule". 

I t  may be advisable, therefore, for the court to schedule a second hearing date 
immediately, ! f  any continuance at a l l  is to  be granted. While Some persons 
argue that this can "unnecessarily" clog the court's calendar for future dates, 
there are clear counterarguments. F i rs t ,  the court must be interested in expedi- 
t ious just ice.  Second, i t  is simple for a routine check to be made by_ the 
clerk 's of f ice,  and thus to handle docket management ef fect ively.  Third, this 
stimulates al l  parties involved to move toward resolution of the cases and to 
ensure that justice i s  done. 

r , .  

NOTE TWENTY-TWO: Collection of fines may be a serious problem; should the 
court make aggressive efforts to correct this si tuat ion. .... . . . . .  

In many court systems, a large number Of fines remain "on the books". Again, the 
deterrent effect for code violators may be lost. 'Some defendants may become 
"system-wise". Several approaches are possible. 

" The f i r s t  includes regular follow-up by mail. A second involves periodic "clean- 
, i n g "  of the ro l l s .  (For example, every six months in a few courts, there are 

attempts to locate and even, in some instances, tO issue arrest warrants on 
former defendants.) Third, l iens may be placed by the c i t y  against the proper- 
t ies in question. These l iens, of course, can be enforced in a variety of ways. 

\ 

NOTE TWENTY-THREE: Should courts enter various and specific f indings, and not 
merely dispositions, in code enforcement cases? 

Frequently, judges enter Crypt ical ly-br ief  notations as. to the "dispositions" in 
, the f i l e  jackets of cases (such as, 90 days to make repairs). This practice can 

cause'problems i f  judges are frequently rotated in the code enforcement calendars, 
of the.courts. The next judge to hear, or to rule on motions in ,  the case may be 
at a loss to make an appropriate decision. This practice also can invi te "mani- 
pulation" of the judic ia l  system by wiley defendants. - 
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Furthermore, adequate court records can be significant both to the court staff 
and to administrative agency personnel, especially during any continuances. I f  
certain post-hearing follow-up and compliance efforts are to be undertaken, the 
judge's findings and directives should be clearly indicated on the record- 

The 23 questions raised in this section are a sampling of the procedural and 
substantive law prob]ems-encountered in many of .the ci t ies studied-or contacted. - 
in the ABA-HUD Program. No pr ior i t izat ion or taxonomy is implied in this last 
section of the Chapter. In fact, s t i l l  other v i ta l  and equaIIy significant 
points are highlighted in the preceding 150 pages of Chapters One and. Two. 

The ideas for reform and innovation are many. They are mentioned frequently in 
the previous sections on judges, clerks, housing specialists, and others. Fur- 
ther information is contained in thechapters-(3-19) that follow. 

Some of these issues, hopefully, wi l l  receive even more attention by-this Special 
Committee and by many other persons over the decade to come. 
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Publications e f  the Special Commit tee 
on Housing and Urban Dcvclopmcnt Law 

| l ous ing  fo rAI i  Under l.~w 11978) (a~,,ailablc from Ballingcr Publishing 
Co., Cambridge, Massachusetts) , 

ExeculN'e Summary:  Ilausiiig for All Under l .aw (1979).(availablc from 
t 

United States Department of t tousing and Urban Dcyclopment) 
- 

i. l lousing Justice ia Small ('i:iilns Courts  11979) (available f rom the Na- 
:I tional Center for Slate Courts ,  Williamsburg, Vinzinia)~ ~ I 

i Execulive Sunmmry:  i iousing Justice in Small Claims C,,t, ris (1979) 
{available from thc Unitcd S~atcs Dcpartmcnt o f  Housing and Urban 
Development). -' :. . : .. - . . . . .  

l 

l lousing Juslice Outside the C¢;ttrt'~ (in tv,,o paris) 11979) (available f tom 
the Special Committee on Resolution of  Minor Disputes, American B a t  .. 

Association,.1800 IX,,/Street, N.W.,  Washington,  D.C. 20036) il 
I 

17 Urban-l .aw Annual I, (1979) (available from Washington klniversity, 
School of Law, St. Louis, Missouri) 

Quarlerly lnformalion Bullelin (1978-8i) (available fro,n ii~e Special Com- 
mittee on Housing and Urban Dcvelopmcnt Law, American l~ar Associa- 

" ~ tion, 1800 M S;rcet, N.W.,  Washington,  D.C. 20036) 

( ,  r f .  

Forthcoming:  ;. ~ " 

[ 

~.  I tousing Justice in the United Slates." Recommendati~ms for (. 'aange and 
, ~ lnnoval ion in Our Courts (two parts) (available from United Slates 

Government  Printing Office, Sunamer 1981). 
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