T e 0 Bltpney

If you have Ls)sues viewing or accessing this file contact us at NCJRS.gov.

RGN

PP

National Criminal Justice Reference Service

ncjrs

This microfiche was produced from documents received for
inclusion in the NCJRS data base. Since NCJRS cannot exercise
control over the physical condition of the documents submitted,
the individual frame quality will vary. The resolution chart on
this frame may be used to evaluate the document quality.

| 1.0 i b fes
=z
i A0 v
o= t

E

I

22 fiie

Il
O

MICROCOPY- RESOLUTION TEST CHART
NATIONAL BUREAU OF STANDARDS-1963-A

Microfilming procedures used to create this fiche comply with
the standards set forth in 41CFR 101-11.504.

Points of view or opinions stated in this document are
those of the author(s) and do not represent the official
position or policies of the U. S. Department of Justice.

National Institute of Justice
United States Department of Justice
Washington, D.C. 20531

vt

U.S. Department of Justice
Naticnal Inspiute of Justice

This document has been rep/’dduced exactl i

] rep: y as received from the
person or organization origiriating it. Points of view or opinions stated
in this document are-thcse of the authors and do not necessarily

re o o/ tae
Ju‘;;ﬁ:?,m the omc'a({\lposmon or policies of the Nationa! Institute of

}

Permission to reproduce this cepyr j
grantos by p epyrigited material has been

FBI LAW ENFORCEMENT BULLETIN

to the National Criminal Justice Reference Service (NCJRS).

Further reproduction outside of th
gl o aeproduction butsid e NCJRS system requires permis-

N

. NOVEM

%

BER 1982




K sk

PR

e

e s b A i P

pr——

LAW

ENFORCEMENT
BULLETIN

:f 7‘ ‘4: f; i) 3382

NOVEMBER 1982, VOLUME 51, NUMBER 11

ACQUISITIONS COntents

Operations {8

Crime Statistics @z\/

Crime Problems

The Legal Dig 3

i The Cover

The FBI Laboratory
marks its 50th year
«of distinguished sci-
i entific assistance to
law enforcement, as
noted in the Direc-

" tor's Message on
opot

Investigation
By Gilbert J. Burgoyne

Sts€3

Investigative Aids 8\/Visual Investigative Analysis: Charting a Criminal

Meeting the Need for Crime Analysis Through

Volunteers &
By Stephen Stiles

Crime in the United States Stabilizes PLSES

Outlaw Motorcyclists: A Problem for Police (Conclusion)

By Roger H. Davis

XL

Probable Cause: Informant Information (Part 1)

By Robert L. McGuiness % §§7

Wanted By the FBI

Federal Bureau of investigation
United States Department of Justice
Washington, D.C. 20555

William H. Webster, Director

The Altorney General has determined that the publication
of this penodical 1s necessary tn the transaction of the
public business required by law of the LJepariment of
Justice. Use of funds for printing this periodical has been
approved by the Director of the Office of Management and
Budget through February 21, 1983

Published by the Office of
Congressional and Public Affairs
Roger S. Young, Assistant Director

Edilor—Thomas J. Deakin

Assistant Editor—Kathryn E. Sulewsk:

At Directc 1J. Mutholland
Writer/Ediior- -«aren McCarron
Production Manager-~Jelirey L. Summers
Reprints—Mary Ellen Drotar

ISSN 0014-5688

USPS 383-310

3

i e AT IR —————as S

Director's

Message

In 1932, 50 years ago this month, the FBI
Laboratory was established with one examiner and
one microscope. Today, the Laboratory has grown
to 119 Special Agents, 309 support personnel, and
an equipment inventory of $12.5 million. From a
beginning of 963 forensic science examinations in
1934 (the first year statistics were maintained), the
Laboratory conducted more than 51,000
examinations in 1942, and has about doubled this
number every decade, reaching more than 910,000
examinations the past fiscal year.

FBI Laboratory services, including both
examinations and testimony in support of the
findings, are available without cost to Federal
agencies and military tribunals in criminal and civil
matters and to 2ii Siais, county, and municipal law
enforcement agencies in this country in connection
with criminal cases.

As the value of forensic science became .
apparent to the law enforcement community, larger
police departments established local crime
laboratories. The number of these laboratories was
rapidly expanded in the past decade and a half as
a result of funding provided by the *Omnibus Crime
Control and Safe Streets Act of 1968." Then, in
1973, individual State and local crime laboratory
directors requested the FBI to take a more direct
and active role in the areas of training and
research, in 1974, the FBi began offering

. specialized scientific courses for State and locai

crime laboratory personnei at the FBI Acadsiny. In
fiscal 1981, more than 1,300 personne! were thus
trained.

The need for forensic science research was
recognized by the American Society of Crime
Laboratory Directors in their recommendation for a
laboratory building at the FBI Academy for this
purpose. In June 1981, this building was dedicated,
with 7,000 square feet of its space devoted to
research facilities used by a permanent FBI
Laboratory research staff, research personnel
representing academic institutions, and others
from specialized areas of forensic science. The
Forensic Science Research and Training Center
has as research goals: (1) To develop new and
reliable methods in forensic science, (2) to develop
new methods to overcome problems in forensic
science, and (3) to apply current technology to
forensic science. This training and research, given
proper funding and support, can assist the Nation's
criminal justice system by improving the
competency of crime laboratory personnel and
reducing State and local iaw enforcement reliance
on Federal laboratories for routine case
examinations.

From a beginning devoted to proving the worth
ot iforensic science analysis to both the public
and the police profession, the FBI Laboratory has
moved or: to research and training. This has been a
vindication of both the worth of forensic science
and our system of service to local government.

These achievements make our anniversary an
occasion for translating pride into rededication.

s, X

William H. Webster
Director
November 1, 1982
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“The extent of criminal involvement of outlaw motorcycle
gang members is extensive, and the behavioral nature of the

group is complex.”

a good front, becomes outwardly
friendly, and feigns repentance and re-
morse. Officers experienced with gang
members of this personality style
know, however, that this friendly dispo-
sition is only a temporary first impres-
sion.

Motorcycle gangs are particularly
attractive to persons exhibiting some
of the tendencies discussed above—
they are mutually supportive. To the
sociopathic gang member, violence is
exciting and easy, since he feels no
anxiety or quilt for what he has done.
The group, in turn, needs his muscle to
establish and maintain its reputation
and to support and enforce criminal
activities. The group meets his needs
in turn for his daring. Since the socio-
pathic personality style is frequently
encountered in outlaw gangs, officers
who handle gang investigations have
learned to use extreme caution with
the members.

Gang Women

A final important aspect of gang
investigations and an aid to an under-
standing of gang behavior is the role of
women and their association with the
gang. Although women are usually not
gang members, they perform an impor-
tant function in many gang-related
crimes. Initially attracted because of
the excitement gang life offers, many
women are later held involuntarily or
stay out of fear.54 They may be the
“property” of one member only or
used by several gang members. The
female role is that of a servant. Women
are looked upon as objects to be used
for sexual, criminal, or personal pur-
poses. The women who allow them-
selves to remain in this role seem to be
best characterized as inadequate per-
sonality types. They have relatively
poor judgment, not because they do
not care but because they are inept.

22 / FBI Law Enforcement Bulletin

Gang women feel guilty for failing to
live up to the expectations of others;
they are also less reactive to pressure
than their male associates. They seem
to internalize life’'s pressures rather
than blaming others. Consequently,
gang women are attracted to the domi-
nant personalities of some gang mem-
bers and are easily used by them.
Because of fear and a relatively low
level of self-esteem, and often simply
because of no place to go, the gang
“old lady” or “mama"” feels unable to
break away. Instead, she develops a
strong dependency. Not unlike some
battered women, she may even accept
responsibility for being abused and
may feel guilty for not living up to a
gang member's expectations.

For many gang women, sex be-
comes a means to establish intimacy.
The need for affection and self-esteem
is strong, and exploitive sexual rela-
tions with male members and asso-
ciates become confused with affection.

It is, in part, because of these
behavioral dynamics that officers in-
vestigating gang activities often have
difficulty developing gang women as
informants. Fear and the need to de-
pend upon gang men produces a loy&l-
ty that is difficult to overcome.
Investigators often find gang wcmen
most helpful with information when
their associations with gang members
weaken and loyalties shift. Unfortu-
nately, information received then is of-
ten outdated.

Conclusion

The extent of criminal involvement
of outlaw motorcycle gang members is
extensive, and the behavioral nature of
the group is complex. There is no easy
path to dealing with the criminal activi-

ties of these groups. Any law enforce-
ment officer who has investigated
crimes by outlaw motorcycle gang
members knows the lengthy plodding
effort these complex cases require.
Techniques that are, however, essen-
tial in gang investigations inciude the
development by a gang investigator of
an understanding of the group's “cul-
ture” and the ability to apply knowl-
edge of gang personality types and
behavior characteristics for the pur-
pose of more effective information-
gathering from gang members. ¥FBI
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PROBABLE CAUSE:
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The Legal Digest

INFORMANT INFORMATION

(Part I)

By

ROBERT L. McGUINESS
Special Agent

FB! Academy

Legal Counsel Division

Federal Bureau of Investigation
Quantico, Va.

Law enforcement officers of other
than Federal jurisdiction who are
interested in any legal issue discussed
in this article should consult their legal
adviser. Some police procedures ruled
permissible under Federal constitu-
tional law are of questionable legality
under State law or are not permitted at
all.

The language of the fourth
amendment is clear in requiring that
warrants be issued only upon a show-
ing of probable cause.! And while it
has been said that “in dealing with
probable cause . . . we deal with . . .
the factual and practical consider-
ations of everyday life on which rea-
sonable and prudent men, not legal
technicians act,”2 the drafting of the
probable cause affidavit, especially
when the information comes from in-
formants and other secondhand
sources, is one of the most technical
and complex aspects of the law con-
fronting a law enforcement officer.
That perhaps the majority of appellate
court decisions involving the question
of probable cause deal with informa-
tion from informants,® attests to both
the extensive use of informant informa-
tion in establishing probable cause and
the intricacies of the law in this area.
This article will address the principles
of probable cause with respect to em-
ploying information from third parties
and will provide a framework for draft-
ing a warrant affidavit that will be free
from successful defense attack.

The Road to Aguilar

The major Supreme Court case
concerning the use of secondhand
(hearsay) information in establishing
probable cause is a 1964 decision,
Aguilar v. Texas.* Four prior cases,
Nathanson v. United States,® Giorden-
ello v. Uniied States,® Draper v. United
States,” and Jenesv. United States, 8 set
the stage for Aguilar.

The 1933 case of Mathanson v.
United States?® established the princi-
ple that merely stating that one has
“cause to suspect and does believe
that certain merchandise” is at a par-
ticular location is not enough to estab-
lish probable cause; the facts upon
which that belief are based must be set
forth. Twenty-five years later, in Gior-
denello v. United States,’® the Su-
preme Court ruled that simply leaving
out the “suspect” and “'believe” lan-
guage of Nathanson and substituting a
declarative proposition therefor does
not constitutionally fare any better.
Thus, a complaint filed for an arrest
warrant which merely stated that “Veto
Giordenello did receive, conceal, . . .
narcotics drugs” was found to be con-
clusory and constitutionally deficient;
personal knowledge on the part of the
officer-affiant is not to be presumed.

Explicitly left open by the Court in
Giordenello was the question of wheth-
er probable cause could ever be based
solely on hearsay information. A partial
answer to this question was furnished
in the next two cases. In Draper v.
United States,"" decided in 1959, a
year after Giordenello, the Supreme
Court held that probable cause could
be based upon information received
through an informant if it were substan-
tially verified by an officer's personal
observations. Ir 1960, another step
was taken. In Jones v. United States, 12
the Court held that an informant’s in-
formation could establish probable
cause if there existed a ‘‘substantial
basis for crediting it.” The substantial
basis in Jones consisted of the follow-
ing facts:

1) The informant had “given
information on previous occasion
. . which was correct”;
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Special Agent McGuiness
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2) The same information, regarding
the subjects’ illicit trafficking in
narcotics had been given to
affiant “‘by other sources of
information”; and

3) Both subjects had previously
admitted to the use of narcotic
drugs and displayed needle
marks as evidence of same.

In 1964, the Court took the final
step in Aguilar v. Texas.'® Two Hous-
ten police officers, seeking a search
warrant to search defendant's house
for narcotics, filed an affidavit which
read as follows:

“Affiants have received reliable

information from a credible person

and do believe that heroin,
marijuana, barbiturates and other
narcotics and narcotic paraphernalia
are being kept at the above
described premises for the purpose
of sale and use contrary to the
provisions of the law.” 14 (emphasis
added)

While the Supreme Court found
this affidavit to be constitutionally de-
fective, since it again merely set forth
the conclusions of the officer, the
Court held that a warrant could be
issued on the basis of hearsay informa-
tion alone if the magistrate were in-
formed of:

1) “[S]ome of the underlying
circumstances from which the
informant concluded that the
narcotics were where he claimed
they were,” and

2) “[S]ome of the underlying
circumstances from which the
officer concluded that the
informant . . . was ‘credible’ or
his information ‘reliable.’ " 15

This has come to be known as the
Aguilar two-pronged test.?€ It applies to
all cases involving the use of hearsay
information in establishing probable
cause, whether it be probable cause to
search, as in Aguilar, or probable
cause to arrest.’?

The First Prong: “Basis
of Knowledge”

The first prong of the test, the
informant's “basis of knowledge,"18
calls fes the officer explaining how the
informant knows the information re-
ported. Without this, it will not be
known whether the source merely sus-
pected the information tenderad, per-

Chart 1

Language to Show Basis of Knowl-

‘edge of Informant

‘On January 1, 1960, affiant was
“advised by a confidential source that
on December 31, 1959 [or within the.
past 3 days], source saw heroin pack-
aged for sale at 509 Pinckney Street,
Houston, Tex. o a
Source further advised that the
circumstances under which source
saw this heroin were that Nick Aguilar,
-who sourcé ’knows from previous con-
tact to reside at such address, offered
source the heroin for purchase, Aguilar
told source tht what was offered was
in fact heroin. ‘ e

haps gathering it from a rumor
circulating in the area, or whether the
information is based upon his personal
knowledge or the personal knowledge
of others.1? Satisfying this part of the
test usually takes the form of a state-
ment that “informant saw ..." or
“was told ..."” the information fur-
nished. Chart 1 shows how the state-
ment from the informant in Aguilar
could have been drafted to satisfy the

“‘. . . when a confidential informer is shown to be unusually
reliable, the magistrate may place added credibility in such

information in the affidavit as reveals the precise source of
the informer’s knowledge.’”

first part of the test. The first paragraph
of this statement in chart 1 standing
alone is generally found to be suffi-
cient. The bracketed material can be
substituted for an exact date. This may
help to protect the identity of an in-
formant. As long as the period selected
keeps the information from being at-
tacked on grounds of staleness,2° such
statements are not invalid and have
been present in affidavits that were
favorably reviewed by the Supreme
Court.2! It appears to be a good idea for
the officer to place the date he re-
ceived the information in the affidavit,
since some courts are less inclined to
find information stale where the officer
has endeavored to act upon the infcr-
mation as soon as received.22

The second paragraph of the
statement in chart 1 further details the
circumstances under which the inform-
ant saw the evidence and how the
informant concluded that it was in fact
narcotics. This paragraph also indi-
cates that the person who offered the
narcotics lives there, thus eliminating
any question that the offeror may have
been a casual visitor to the premises,
taking the narcotics with him when he
left. Indicating that Aguilar told the in-
formant that the substance was narcot-
ics eliminates a defense attack that the
statement “saw narcotics” is conclu-
sory.2? Besides a statement from the
seller establishing that the substance
is narcotics, this fact may be shown by:
1) Evidence that the informant has a
familiarity with narcotics; 24 2) observa-
tions by the informant consistent with
the use or preparation of narcotics; 26
and 3) actual purchase and testing of
the substance.26

Merely stating that an informant
has “‘personal knowledge” of an event,
without detailing the fact that he saw or
observed certain events, should be
avoided. Courts have held that such
assertions are conclusory and legally
insufficient.2?

In the absence of a showing as to
how the informant gathered his infor-
mation, the first prong of the test may
be satisfied if the information is other-
wise highly detailed, the idea being that
detailed information implies personal
knowledge. This principle was estab-
lished in Spinelli v. United States,?8
Regarding this, the Court in Spinelli
stated:

“In the absence of a statement
detailing the manner in which the
information was gathered, it is
especially important that the tip
describe the accused’s criminal
activity in sufficient detail that the
magistrate may know that he is
relying on something more
substantial than a casual rumor
circulating in the underworid or ar
accusation based merely on an
individual's generally reputation.” 28

The Spinelli Court made reference
to the earlier case of Draper v. United
States ° as an example of a detailed tip
that meets the basis of knowledge
prong:

“While Hereford, the Government's
informer in that case, did not state
the way in which he had obtained his
information, he reported that Draper
had gone to Chicago the day before
by train and that he would return to
Denver by train with three ounces of
heroin on one of two specified
morninigs. Moreover, Hereford went
on to describe, with minute

particularity, the clothes that Draper
would be wearing upon his arrival at
the Denver station. A magistrate,
wiien confronted with such detai,
could reasonably infer that the
informant had gained his information
in a reliable way."” *' (emphasis
added)

Thus, it is not necessary that the
words informant “saw,” “was told,”
etc., be in the affidavit. If the tip is
otherwise very detailed, a magistrate
may reasonably infer that there exists
personal knowledge of the events in
question.

Besides employing a very detailed
tip as a substitute for stating that the
informant “saw,” “was told,” etc., an-
other exception has been recognized,
although there is not much authority on
the point. In l/nited States v. Sellers,32
a Federal appeliate court was con-
fronted with an affidavit which stated
that an informant had given “reliable
information in more than one hundred
instances in matters of investigation.”
In this instance, however, the affidavit
did not recite how he obtained his
information. The court found that this
was not indispensible to a probable
cause finding:

*(C)ommon sense impells (sic) the
conclusion that when a confidential
informer is shown to be unusually
reliable, the magistrate may place
added credibility in such information
in the affidavit as reveals the precise
source of the informer’s knowlege.
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«¢ _an affidavit need not set forth facts of a named

‘person’s prior history as a reliable informant when the

informant is a citizen/neighbor eyewitness with no apparent

ulterior motive for providing false information.

The affidavit before us here recites
that the informant had furnished
reliable information on more than
one hundred occasions. In cases
where the affidavit presents such
togent assertions of reliability the
quantum of underlying circum-
stances which reveal the source of
the informer's knowledge necessary
to sustain the affidavit is clearly less
than in cases where the indicia of
former reliability is less dramatic. in
sum, either of the two objective
standards from which the magistrate
is to jutige the worth of the hearsay
may support, although it may not
displace, the other.” 33

The Second Prong: “Veracity”

The second part of the Aguiar
test, which has sometimes been
termed the ‘“‘veracity” prong,34 is what
distinguishes an officer-affiant’s own
observations from those of a person
not appearing before the magistrate.
With respect to the latter, the officer
must establish that there is a basis for
believing that the information is true.

it should be noted that this second
prong is not limited solely to the *“crimi-
nal informant,” /.e., those bartering and
bargaining on the information with law
enforcement authorities, but to any
hearsay information. In this regard, four
distinct classes of persons furnishing
hearsay evidence have been recog-

26 / FBI Law Enforcement Bulletin

nized by the courts, with each being
treated a little differently in terms of the
veracity requirement.

The “Trustworthy Source”

The first category might be termed
the *“trustworthy source.” This catego-
ry consists of law enforcement officers,
victims, or witnesses to a crime. A year
after Aguilar, the Supreme Court decid-
ed two cases in which warrants wer:
applied for by law enforcement officers
whose probable cause was based in
part upon information from other
sources. The first case, United States
v, Ventresca,?s involved a search war-
rant sought by an officer based upon
his own observations and those of fei-
low officers. No information was set
forth in the affidavit to demonstrate the
veracity of the other officers. The Court
did not find this to be of consequence:
“Observations of fellow officers of the
Government engaged in a common in-
vestigation are plainly a reliable basis
for a warrant applied for by one of their
number.” Therefore, law enforcement
officers are presumed to be truthful
and no further showing of veracity
need be made, beyond the fact that
the individual is a law enforcement
officer.

The second case, Jaben v. United
States, 38 dealt withinformation from pri-
vate citizens. A special agent of the
Internal Revenue Service (IRS) filed a
complaint for an arrest warrant alleging
a criminal violation of the IRS Code.
Probable cause was based in part
upon the agent's interviews with third
persons with whom the taxpayer did
business and who had knowledge of
his financial condition. The defendant
challenged the probable cause for the
warrant on the basis that the veracity
of the sources was not established.

The Court answered this contention as
follows:
“[U]nlike narcotics informants, for
example, whose credibility may often
be suspect, the sources in this tax
evasion case are much less likely to
produce false or untrustworthy
information. Thus, whereas some
supporting information concerning
the credibility of informants in
narcctics cases or other common
garden varieties of crime may be
required, such information is not so
necessary in the context of the case
before us.” 37
Aithough the Supreme Court did
not say that evidence of veracity is
never necessary when the person fur-
nishing the information is not the typi-
cal “criminal informant,” the lower
courts considering this problem have
consistently found a victim-witness's
information to meet the veracity test at
least where the victim or witness is
identified.38 Since a victim or witness to
the commission of a crime must be
identified it the matter proceeds to tri-
al, 39 identifying the victim-witness in the
affidavit is not a grave imposition.
While different bases for recognizing
this have been stated, United States v.
Gagnon %0 reflects the general view of
the courts:
“We have long subscribed to the
rule that an affidavit need not set
forth facts of a named person'’s prior
history as a reliable informant when
the informant is a citizen/neighbor
eyewitness with no apparent ulterior
motive for providing false
information,’ 41

.
.
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Further support for crediting the
report of a victim or witness is found in
the famous car search case of Cham-
bers v. Maroney.*2 Chambers involved
the armed robbery of a gasoline serv-
ice station. The probable cause for
arresting the defendants and for
searching the car in which they were
found was based upon a description of
the robbers and their car from the vic-
tim and two teen-aged eyewitnesses.
The Court, without addressing the ve-
racity question, merely stated as fol-
lows: “Having talked to the two
teen-age observers and to the victim
. . ., the police had ample cause to
stop a blue compact station wagon
carrying four men and to arrest the
occupants. . . ."” It could be arqued, of
course, that seeing the car and the
persons fitting the tip corroborated the
hearsay report, thus making it a differ-
ent case than where the tip is alone
the basis for probable cause.

The “Criminal Informant”

The second class of hearsay is
that from the so-cailed “criminal in-
formant.” A precise definition is diffi-
cult. The following definition, though,
seems to hit the mark:

“He is likely to be a person in the
underworld or a person on its
periphery; in its confidence, or so
much ‘a part of the scenery’ . . . that
this person is in a particularly good
position to know the story of a crime
committed, the story of criminal
business done, being transacted or
proposed for the future. . . "%

There is a motive in furnishing the
information, whether it be money, fa-
vorable treatment on pending or future
criminal charges, repayment for past
favorable treatment, revenge, or other
considerations. Criminal informants
therefore are an inherently suspect
class, and evidence of veracity must
be contained in the affidavit. The usual
way in which to establish an infor-
mant’s veracity is on the basis of his or
her past performance, ie, a prior
“track record” for furnishing informa-
tion which was confirmed as being
true.

llustrative of this is the case of
McCray v. lllinois.4* At a hearing on the
issue of probable cause to arrest, an
officer testified that an informant over
the course of a year supplied him with
information regarding narcotics activity
on some 15 or 16 occasions which
proved 1o be correct and which resuit-
ed in numerous arrests and convic-
tions. On cross-examination, he even
named the persons who were convict-
ed as a result of the information. The
Court had no trouble in concluding that
the officer met the burden of establish-
ing “why (he) thought the information
was credible.”

The McCray case, however, raises
several questions with respect to dem-
onstrating an informant’s veracity. Is it
a sufficient showing of veracity if:

1) The affidavit merely states that
prior information from the
informart has been *‘correct” or
“accurate’ without adding that it
resulted in arrests and
convictioris?

2) The information has not led to
convictions but to the recovery of
property, evidence, or fugitives?

3) The specific names of the parties
having been arrested and

convicted through the informant's
information are not disclosed?

4) The information has resulted only
in arrests and not convictions?

5) There is cnly one past instance of
reliability to the informant's
credit?

6) The previous instances of
refiability were with respect to
violations different from those
which the informant is now
reporting on?

7) Instances of an informant’s
previous unreliability are not set
forth?

The Supreme Court has never
specifically addressed the above ques-
tions. However, they have been con-
sidered by lower Federal and State
courts,

“informant Has Been Reliable
In Past” Language

The courts are split on whether
statements such as the informant has
been ‘“reliable in the past,” 45 or that
prior information has proved to be “cor-
rect,” 46 ‘“reliable,” 47 or ‘‘true,” 48 are
sufficient.4® These statements are not
unlike ‘‘reliable information from a
credible person” and ‘‘reliable inform-
ant,” which were found insufficient in
Aguilar and Spinelli. Therefore, it is the
better practice to set forth the nature
and results of the informant’s past per-
formance. Otherwise the officer runs
the risk that his affidavit will be judged
conclusory.
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““. .. another method of establishing the veracity of the
informant has been recognized, namely, where his
information amounts to a statement against his penal

interest.”

Nature of the informant’s
Past Performance

Is information leading to arrests
and convictions the only type of past
performance to be considered in as-
sessing the veracity of a source, or
may information resulting in the recov-
ery of evidence or property, or the
location of fugitives, be considered?
The courts have had no trouble in
uphoiding past performances relating
to recoveries and fugitives.5® Indeed,
such information is generally deemed
more worthwhile in assessing veracity
than the assertion that prior informa-
tion has resuited in convictions.s! In
setting forth “recovery” or ‘“located”
information, the nature of the infor-
mant’s past performance is more ex-
plicitly brought to light. in fact, it may
be argued that the “convictions” lan-
guage is conclusory. A conviction is
the end product; it does not disclose
what the informant did to bring this
about. To relate fully an informant's
participation in a case, however, may
be very difficult without the description
being overly long, unclear, and in-
volved. It also may tend to reveal more
about the informant’s identity than the
officer desires. These two consider-
ations perhaps explain the universal
acceptance of the *‘convictions” lan-
guage.52 Moreover, unlike the officer in
McCray, who detailed the names of the
parties arrested and convicted, the
courts have not insisted upon such
detail, undoubtedly due to a concern
about revealing the identity of infor-
mants.53 Nevertheless, it would be
worthwhile to state in the affidavits4
that the lack of specific details is due
to this consideration. Where the par-
ticulars can be set forth readily and
easily, this should be done.

In instances where information
has not resulted in recoveries or con-
victions and the specific details of the
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Chart 2
Language to “Qualify” an Informant

Informant has on [number] previ-
ous occasions since [date], the last
previous occasion being [date], pro-
vided information [SEE BELOW FOR
SPECIFIC LANGUAGE]. Further de-
tails as to the specific cases involved
would tend to disclose the informant’s
identity. The identity of this informant
should be kept confidential because
disclosure of informant’s identity woutd
impair his future usefuiness to law en-
forcement and endanger his life.

Specific Language to Be Inserted
Above
1. CONVICTIONS
“which has resulted in [number]
convictions.”

+2. EVIDENCE OF CRIMINAL ACTIV-
ITY OR LOCATION OF FUGITIVE
“which has resuited in the recovery
of {or.location and arrest of] [de-
scribe property and/or dollar value,
or name of fugitive, where applica-
ble, or where such would identify

informant, use generic term, such
as fruits, instrumentalities, contra-
band, evidence of a crime or fugi-
tivel.”

3. SIMPLY ACCURATE INFORMA-
TiON
“concerning the criminal activities
of others which information was not
available to the public, and which
was confirmed as being true and
accurate by independent investiga-
tion by this Department, and was
considered as material in the inves-
tigation to which the& information
pertained.”

4. ARRESTS
“which has resuited in [number] ar-
rests. Probable cause in each in-
stance was found by a magistrate or
grand jury.”

Where Appiicable, The Following
Addition is Useful
“Informant has never provided in-
formation which proved to be incor-
rect.”

information cannot be set forth for ocne
reason or another, it would seem the
better course to at least state that the
information related to the criminal ac-
tivities of others and that it was of
significant value.55 Language for this
purpose is contained in chart 2, item 3.
However, caution must be exercised in
employing statements of this nature
since they are an easy target of a
challenge as being conclusory.

Arrests vs. Convictions

Is it sufficient that the informant’s
prior performance has simply led to
arrests or must there also be convic-
tions? To begin with, the term “ar-
rests” is ambiguous. If it means that

the informant’s report led to the loca-
tion of a fugitive for whom probable
cause already existed, it would be bet-
ter to detail this information because
the specific nature of the past pariorm-
ance is thereby described. If it means
only that a person was arrested based
in part on the informant’s information,
this report means little.5¢ If the fact of
an “arrest” or “'arrests” standing alone
is sufficient, then an officer would only
have to make an arrest based on a
first-time informant’'s unverified infor-
mation, and the informant's veracity
would be established for future cases.
Thus, while a number of appellate deci-
sions specify that the “arrests” lan-
guage is sufficient,57 it is subject to

question. If convictions for one reason
or another have not resuited from the
arrests, language to indicate that the
arrests have been upheld on probable
cause grounds (as where corrobora-
tion of the informant's tip was done)
should be added to the ““arrests” state-
ment (see chart 2, item 4).58

Number of Prior Instances of
Reliability

There is no reported decision
holding that there must be a specific
number of prior instances of reliability
before the informant’s veracity is estab-
lished.5? Moreover, no case has been
located which reguires that the previ-
ous reliability of the informant relate to
the same type of criminal violation on
which the informant is currently report-
ing.5¢ Such a requirement would result
in an informant who has given reliable
information concerning narcntics mat-
ters not being considered credible con-
cerning personal crime matteis. While
it might be worthwhile to add to an
affidavit that the informant has sup-
plied reliable informatior; in the same
type of violation in the past, thus bol-
stering the informant’s veracity, it is not
indispensible in establishing veracity.

Setting Forth Informant’s Entire
Track Record

However, not unreasonable is the
notion that an informant's entire track
record should be described, his suc-
cesses as well as his failures, in order
that the magistrate may properly as-
sess the informant’s reliability.81 While
this does not appear to have been a
requirement in any jurisdiction in the
past, a recent California Supreme
Court case, People v. Kurland,$2 re-
quires this. Since there is logic to this
argument and because it is reasonable
to believe defense attorneys, armed
with the Kurland decision, will hence-
forth take this position in other jurisdic-

tions, it would be worthwhile for the
officer-affiant to add to his affidavit that
the informant has never provided infor-
mation which proved to be incorrect,
where such is the case.

Veracity—Another Approach

Typically, previous reliability is the
only way available to establish the ve-
racity of the informant. As Judge Moy-
lan of the Maryland Court of Special
Appeals has pointed out:

“The character of the informant as a
truthspeaker could hypothetically be
established in & number of ways. A
lie detector test or truth serum would
certainly have a bearing on the
question. If the informant was once
awarded a Boy Scout medal for
trustworthiness or if he happened to
be a prince of the church, those
facts would be unguestionably
relevant on the issue. Testimonials
from friends, neighbors, and
business associates as to his
reputation for ‘truth and veracity’
would be highly relevant. As a
practical matter, however, ‘stool
pigeons’ are neither Boy Scouts,
princes of the church, nor recipients
of testimonials. With the typical
confidential police informant, we
have recourse only to his ‘track
record’ of past performances." 63

However, another method of es-
tablishing the veracity of the informant
has been recognized, namely, where
his information amounts to a statement
against his penal interest. This was
established by the 1971 Supreme
Court case of United States v. Harris.®4
A search warrant was issued based
upon a first-time informant’s report that
he purchased illicit whiskey at the de-
fendant's premises ‘“for a period of
more than two years, and most recent-
ly within the past two weeks.” Some
information concerning the defend-
ant’'s criminal background was also in-
cluded. A prosecution against the

defendant-seller resulted after the
whiskey was recovered from his prem-
ises. The defendant contended that
the warrant did not establish probable
cause because the informant, never
having supplied reliable information be-
fore, could not have met the veracity
test of Aguilar. However, purchasing
iflicit whiskey was also a crime, and as
the Chief Justice explained, this was a
sufficient basis for crediting the pur-
chaser-informant's tip:
*Common sense in the important
daily affairs of life would induce a
prudent and disinterested observer
to credit these statements. People
do not lightly admit a crime and
place critical evidence in the hands
of the police in the form of their own
admissions. Admissions of crime,
like admissions against proprietary
interests, carry their own indicia of
credibility—sufficient at least to
support a finding of probable cause
to search. That the informant may be
paid or promised a ‘break’ does not
eliminate the residual risk and
opprobrium of having admitted
criminal conduct. Concededly
admissions of crime do not always
lend credibility to contemporaneous
or later accusations of another. But
here the informant’'s admission that
over a long period and currently he
had been buying illicit liquor on
certain premises, itself and without
more, implicated that property and
furnished probable cause to
search,” 65
The Coutt, finding the informant’s
accusation to be a declaration against
interest, held that it provided a consti-
tutionally sufficient basis upon which a
finding of probable cause could be
made when coupled with the officer's
knowledge of the defendant's back-
ground.
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“. .. there is an unwritten rule of probable cause that_‘where
there is opportunity for inquiry and investigation, inquiry and
investigation should be made.’””

Four of the Justices expressed the
view that the informant’s statement in
itse!f established probable cause with-
out any information from the affiant
regarding defendant’s background. It
appears that 7 of the 12 Federal appel-
late courts have likewise adopted the
view that a statement against interest
in itself satisfies the veracity prong of
Aguilar.®€ This method of satisfying the
veracity requirement is particularly
helpful in situations in which an ac-
cused identifies his accomplices.
Where it is obvious that he is the
source of the information, naming him
will carry no further opprobrium and will
add to the credibility of his report.

Naming the Criminal Informant

In the typical case, a criminal in-
formant's identity is not revealed. If,
rather than keeping the informant's
identity anonymous, he is named in the
affidavit, will this in itself be a sufficient
basis for crediting his information? The
cases addressing this issue have con-
cluded that simply naming the criminal
informant is not enough to establish his
veracity.57 However, to quote one court,
“it is one factor which may be weighed
in determining the sufficiency of an
affidavit.” &8

“Good-Citizen” Informant

Besides the trustworthy source
and the criminal informant, a third type
of source has been recognized, name-
ly, the unidentified “good-citizen” in-
formant. The good-citizen informant is
similar to the victim-witness to a crime
in that he does not have an ulterior
motive in furnishing the information
but, unlike the victim-witness, usually
has not seen a crime take place. The
informant’s identity, therefore, need
not be disclosed to the defense.® This
person has usually seen evidence of
the crime &t some place or has learned
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of the commission of the crime from
tne suspect and wishes to report this
information to law enforcement au-
thorities. He is willing to disclose his
identity to the authorities, but otherwise
wishes to remain anonymous. lilustra-
tive is the case of United States v.
Unger,7° decided by the U.S. Court of
Appeals for the Seventh Circuit. An
individual, while working at his occupa-
tion in the basement of an apartment
building, observed a cache of weapons
through an opening in an enclosed
locker. He furnished this information to
the police, who applied for a search
warrant and ultimately seized the
weapons. The search warrant did not
name the citizen but set out his obser-
vations and how he happened to come
upon the information, namely, through
working at his occupation. The defend-
ant contended that the veracity of the
source was not established, and there-
fore, the affidavit did not satisfy the
probable cause requirement. The court
noted that it was apparent from the
affidavit that the individual furnishing
the information was not a typical crimi-
nal informant who was part of the
criminal element since he gathered his
information while pursuing his ermploy-
ment. The court concluded that the
affidavit was sufficient since the infor-
mant’s veracity could “be deduced
from the content of the complaint.”

In order to avoid contentions that
an individual furnishing information is a
criminal informant, thus requiring a
greater showing of veracity, it would be
advantageous for an officer to disclose
in as much detail as possible: (1) How
the “citizen-informant’ acquired the in-
formation reported (as was done in
Unger); (2) a statement that the infor-
mation was not received for monetary
payment or for past or future favorable
treatment on criminal charges; and (3)
background information concerning
the citizen, namely, the lack of a crimi-
nal record, the holding of a responsible
job, the owning of a home, the fact that
he is supporting a family, etc.”!

The Anonymous Source

The last category of informants is
the anonymous source. This source is
not only unidentified in the affidavit but
is also unknown to the law enforce-
ment authorities. The only way to es-
tablish the veracity of his information is
through corroboration. The corrobora-
tion must be extensive, almost to the
point of constituting probable cause in
itself.72 Corroboration, moreover, is the
elixir for curing all hearsay information
which fails to meet the Aguilar two-
pronged tesi. Even where the infor-
mant's report itself satisfies Aguiar,
there is an unwritten rule of probable
cause that “where there is opportunity
for inquiry and investigation, inquiry
and investigation should be made.” 73
Therefore, unless time is of the es-
sence, investigation should always be
undertaken in an effort to corroborate
an informant’s tip. The subject of cor-
roboration will be developed in the
conclusion of this article. FBI

(Continued next month)
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