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o - INTRODUCTION

This manual was designed to provide a convenient
referenee for Maryland State's Attorneys to aid them in the
investigation and prosecytion of arson cases. It should
also be helpful to fire investigation pérsonnel and'other
law enforcement officials responsible for conducting arson
investigations. The.manual contains the basiﬁ scientific 7
and technical information necessary to achieving an understanding

of incendiary fires,. a rew%ew of Maryland statutes and case

i

law on arsom, suggested tria] tactics for prosecuting arson

o

cases as well as other relevant information on this rapidly
spreading crﬁme. A comprehens1ve blbliography of publications
~dealing with arson is also included ferfthosewéeeking more
in&eﬁ%h information on the eubject.L
Before proceeding* further,tlt is essential for the

reader to appreciate the nature' “0f the ‘erime itself. Arson

is first a crime of violence. Thousands of deaths and
injuries are’&ttributable each year to arson»caused fires.
Arson is also a crime agalnst\property. As(ye shall see
later, whlle its full scope has not yet been determined

arson may .well be the 51ngle ‘most costly property crime.

Arson is an elusive crime, since the fire often consumes or
damages much of the evidence whlch points to its very ex1stence.

The fact of the\crlme often emerges only after a comprehensive

and sophisticated investigation of the fire scene, itself

- . | —‘ [ ]‘ s (
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has been made and property and business records have been

€4

reviewed.

T Most important, however, arson is pervasive. The
attention in recent years to arson control, reducticn and
prevention is starting to bring to light the fact that what
was once thought of as a problem confined to big cities, has
spread to communities of Ali size from the smallest to the
largest. Arson can be found in farm towns and suburban
communities as well as the crowded residental areas of big
cities, in factories, schools, offices and homes. Arson may
strike anywhere at any time.

Despite its long history "arson is probably the
most neglected crime in the United States, if not the world,"
according to the Natiocnal Fire Academy. | s

According to some estimates, arson has increased
400 percent in tge last decade, causing an .estimated 1,000
deaths and 10,008 personal injuries annually. Property loss

estimates range from $3 to $10 billion a year, including

* lost jobs and taxes.}

It has been in the past impossible to determine
the exact number of arson-caused fires, and the total dollar

cost of such fires because limited fire investigation

resources have resulted in a lack of complete and reliable

-

. 7
data. In fact, until 1979 arson was reported as a "Part II" ¥//777
/ ,
crime in the FBI's Uniform Crime Reports, along with drunkenevs P

and disorderly conduct. Uniform Statistics for 1980 and ﬁi«("'

—4-

arson-caused Some estimates run higher.4

subsequent years will, nowevéf,-include arson along with
other felonies, helping to identify the magnitude of the
arson problem and drawing bublic attention to arson-related
1osses.2
Even with partial statistics, however, the scope
of arson related crimes is endrmous. Estimates published by
the National Fire Protection Association indicate that nine
percent of all building fires and 17 percznt of all building
fire losses involved in one sample period Qére clearly due

3

to arson. If only one-half of fires classified as cause

"unknown" are included, nearly 200,000 fires annually - and

§6 percent of all dollar 1osses from building fires are

N
S

No type of bﬁilding is iﬁmu?e from arson caused
fires. A study of'1974 incendiary bui;ding fires showed
that while only 7 percent of one and two family dwelling
fires were arson related, over 75 percent of school and

college fires were incendiary or suspicious. This same

study indicated that over 30,000 apartment building fires

fires were incendiary or suspicious in origin. ;
In order to put arson losses in some perspective,
the table below compares them with- losses due to other

serious crimes. Loss data for crimes other than arson were

 obtained from the FBI Uniform Crime Reports.6

1
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TABLE - Property Losses from Serious Crimes, 1974

Offense Pxeperty Loss Average- L.oss
($ millions) per Offense($)

i

Y

Robbery ‘ 142 321
Burglary 1,181 @ 391
Larceny ' 816 156
Auto theft 8412 1,246
Arson w
"~ Incendiary and 616 3,294
suspicious
Incendiary and . - 1,284 2,558

suspicious plus
1/2 unknown cause

& 690% of this was recovered.

Within the narrow definitio£ of known cases of
arson, losses were comparable to the other property crime
eatageries. If we use the broader definition, arson losses
lwere greater than all other‘crime'catagories. In either

Q
case, the loss per offense was higher for arson than for any

other offense.7

One observer has pointed out that for the economy
as a whole, the loss from arson is greater still than for
other crimes, for while it is of no consolatlon to tpexf
victim, robberies, burglaries and other theft offenses "may
be viewed as an involuntary transfers of assets with little
net loss to the economy. Arson, on the other hend causes

assets to be destroyed."8

Arsoﬁ for profit, or "fire for pire", is generally

0
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believed to be growing at a much faster rate than all other
arsons, although firméstatistics are not available for many
years past; It hes been catagorized as "America's fastest
growing crime" and”“@he only”crime monopolized by the white
collar class".9 WIt is estimated that arson for profit cases
make”up as much as 15 percent‘ef all arson cases. FBI
involvement in arson f?r hire began to accelerate in 1978

with the beginning of intensive training of agents and the

o

investigation of such Cases\to determine the involvement of

4

organizei crime in arson for hire cases. Much FBIﬂwork has
been centered on "inner city arson. eaées" where a ﬁattern
of property transfers, insurance policy manipulations followed

N

by incendiary blazes have been determined to be motivated by

insurance :traud.10

No less serious; and no less exclusive, is the

amateur Yfiresetter" in the employ of & small business or

~homeowner who has fallen on hard-ecenpmic times and seeks to

liquidate his property by forced sdle to his insurance
company. Again, statistics are not fully reliable, however,

one insurance industry estimate placed this type of fire at

" nearly one-fifth of all known cases of“arson.11

The Law‘EnforcementﬁAssistanceﬁAdministration
estimates that for every 100 arson-caused fires there are
only nine arrests resultingiin but twoe convictions. The
ihcareeration rate is 0.7%. Of those arrested for arscn, 41

percent were adults and 59 perceant juveniles.12




technical and prosecutorial, are discussed in detail in

C\Chapter 3.

- 7. -

Real and perceived difficultieﬁ in prosecuting . @ ¢
arson éases, discussed later in chapters Qfﬁnd 7, result in
the conviction of relatively few arsonists; Perhaps the
most difficult problem to deal with, for a prosécutor intefested |
in or assigned toharson caéés, is the h;storical spli% of ) |
responsibility for such cases among the various public
agencies involved. Historically, the attitude of the police
has been that arson is a firekproblem and that responsibility
for arson lies entirely within the fire department. Arson,
however, is a crime, and firefighters are often not trained
to investigate crimﬁnal matters.

In Maryla&ﬁﬁ as in many other jurisdictidns, a
state fire marshal has been appoiﬁted13 to investigate and

control arson. Increasingly, fire marshals, prosecutors, e

local and state poIice and fire departments are forming

informal (or in some cases, formal) task forces to share

infeimation and coordindate the investigation, case development,

prosecution and preventionﬂof arson.14 Although legislation

often leads to the inclusion of insurance adjustors and

o

investigators on such a task force, there are limitations on

the role private agencies can or should play in e¢riminal
prosecutions.15 One of the most common problems addressed
by such task forces is the investigations of "s@spicious"

fires, the identification of evidence, the coordination of

evidence collection and analysis. Evidence matters, both

i

15

"Arson Probes Take Hard Work, Scientific Analysis -~ And
Some luck," The Washington Post, February 16, 1981.

Betty Freundenheim, "The Most Neglected Crime in the
United States," Barrister, Spring, 1980.

National Institute of Law Enforcement and Criminal Justice,
Arson and Arson Investigation, Washington, 1977, p. 5.

Ibig_o » ppo 5"'10.

-Ibid.

Ibid. p.l6.

See table above.

Arson and Arson Investigation, op. cit., p. 15
Frendenhegm, loc. cit.

Walsh, Robert E.,, "Inner-city Arson". FBI La
EE&lsiigLVOCtObe; 1979 y ’ w Enforcement

Arson and Arson Investigation, op. cit., pp. 1-18.

Ibid.

v

Article 38A §7-12, Annotated Code of Maryland.

Freudenheim, op. cit., See also, "Development of a New
Jersey Strategy for Arson Contrel," The Criminal Justice
Quarterly, Fall 1980, and "City's Arson Strike Force Achieves
100% Conviction Rate, Doubles Arrests", The Daily Record !
(Baltimore) January 16, 1981. ,

See discussion of insurance immunity statute in Chapter VI,

o]
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\  CHAPTER I R
ARSON DEFINED AND ITS MOTIVES EXPLAINED ?)
Qrson generally is the crime of knowingly and
maliciously damaging or destroying property by means of fire
or expiosion. The common law definition of arson - the !
malicious burning of the dwelliné or outhouse of another - has
been modified and enpanded in’virtually every jurisdiction
in the Country.lA Iﬁzhas always been considered a serious
crimo and is a felony in most American jurisdictions, in¢luding
Maryland.2

At common law arson was primarily a crime against

the habitation and rlght ‘"of possession of another's dwelllng.
Among the early restrictions was the requirement that the
burned property be the dwelling of another. Thus, one
could not legally commit arson by burning a barn, storehouse,
factory, or other builéing not used as a residernce, although
the courts eventually did extend the definition of dwelling
house to buildings such as churches. Nor at common law was -

the burning of one's own dwelling considered arson, regardleSS«\
3

s

of the damage or injury done.

o

i O

Today, as at common law, the offense of arson is
complete if there is the slightest burning of any part of

the bui}ding. The slightest ignition of the building s

sufficent. The test is whether the fiber of the wood or

4

other substance is destroyed by fire. While it is frequently

VSaldOthat there is no arson if the bu11d1ng is "merely

()

-11 -
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scorched," the use of these wof&s is not recommended since -
their meaning may be ambiguous.5

Of all the research which has been done on arson
over the years, perhaps the most comprehensive and most
widely distributed has been an analysis of the motives for
arson and the types of arsonists.6

As with any crime, the motives for arson are quite
diverse. While motive is not technically an element of the
crime, if a motive can be determined it may provide circumstantial
evidence of guilt. Common motives include profit, revenge,
Spite, jealousy, copéealment of other crimes, intimidation
and extorition, vahdalism, excitment and pyromani#. Numerous
psychologial studies have been done in this area and a
partial list is included %n the Bibliography. One of the @‘ﬁ

more recent studies was a three part series in the FBI

Law Enforcement Bulletin which outlined a complete psychologial

profile of most known types of firesetters.7

- Revenge, spite, jealousy are métives usually attributed
to jilted lovers, fueding neighbors, dismissed or disciplined
employees, quaralling spouses, peréons who feel cheated or
abused and those motivated by racial or religious hostility.
One source places jilted love;s and others involved in
doméstic squabbles as the most frequent incident in this
category. w |

- Vandalism and malicious mischief are motives commonly
P ,

7

~attributed to juvenilés; however, these motives are not

~12-

P

‘limited to any age group.

They are often associated with
fires in schools, churches, abandoned automobiles and vacant
buildings.

- Crime concealment and diversionary tactics may be
attributed to criminals who sometimes set fires to obliterate
evidence of burglaries, larcenies and murders, as well as
white collaf crimes such as embezellment forgery or fraud.
Fires may also be set to divert police while another ccrime
is being committed.

- Profit and insurance fraud - also included in this
category, which is discussed below,8 is believed to involve
a considerable amount of organized crime activity. |

- Intimidation, extortion and sabatage - labor disputes
gnd the intimidation of witnesses in other trials are frequently
associated.

- Psychiatric afflictions and pyromania also are reasons
for some arson fires. The genuiﬁe pyromaniac starts fires
beéause of an irresistable urge or passion for fire.

Others, sometimes volunteer firemen and security guards start

fires to draw attention to their own "heroic" acts.9

Brown v. State, 285 Md. 469, 403 A.2d 788(1979), hereinafter
cited as Brown. -

Article 27 §6-10A, Annotated Code of Maryland.

Perkins on Criminal Law, 2. ed., 1969, pp. 216ff.

Brown, Ibid., See also Hines v. State, 34 Md. App. 497,
388 A.2d 130(1978)ﬁ>Reversed on other grounds 285 Md. 469,
403 A.2d 788(1977)7

N
-13 -




Hines v. State, 34 Md. App. 612, 368 A.2d 509(1977). R

5
6 Arson and Arson”Investigation, op. cit., Chapter 2.
7 June, July and August 1980. o
8 Chapter 1V, infra.

9

Arson and Arson Investigation, op. cit., Chapter 2.
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‘three elements. Water can deny oxygen or fuel,

CHAPTER II

kFire and Arson - A Glossary
& o

Q1

A basic technical knowledge of fire and its elementsA

is helpful to the arson prosecutor in investigating and
preparing the case. Chemically, fire is " g rapid oxidation
with év&iytion of heat and light". The basic difference

between fire and other forms of oxidation, such as rust, is

the rapid speed with which it occurs, producing heat and

“flame, that in turn help to speed the burning.

Three elements are necessary to produce burning:
1. Fuel - something to burn;

2. Heat - to start the process, and;

3. Oxygen,

When these three elements combine in a chemical chain reaction,

fire is created. When thg chain is broken by
<

the removal of
one of these elements, the fire is extinguishéd.

Fire
fighting operations éfe designed to eliminate onembf the

or even be

used to reduce heat. Foam can separate the fuel from oxygen

’
>

or the fuel source can be ragoved or eliminated.

“ The physical properties of {ire ire, like all
physics, predictable and can hélp in both inhibiting the
spread of the fire (for fire fighting purposés) and tracing
the fire back to its origin (for investigative purposes).

The” transfer of heat, for example, occurs in one
&

Ve
A

15~
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of three ways:

1. Conduction -~ Conduction is the transfer of
heat from one body to another either by direct contact or
through a heat-conducting solid, liquid, or gas. A simple
example of this is a hot iron on an ironing board, or a
stove pipe in contact with wood. Iﬁsulating material will
not totally stop the transmission of heat, but will slow it.
If the rate of heat conduction is greater than the diss%pation
rate from the combustible mater%al, the material may reach |
ignition temperature, particulafly when conditions of conduction
exist over a long period of time.

2. Convection - Convection is the trgpfer of heat
by means of moving gases or 1iquids.' It is‘con;ection that
can cause the ihvestigator the greatest problem if he does
not understand this principle. Most fire fighters have
encountered situations in which the primary burning is
confined to a basehent or lewer floor at the time of their
arrival. Then a brownish smoke appears around the eaves of
the roof and suddenly the cry goes up "She's burning in the
attic." No flame actually reached from the fire burniﬁé
below to the aftic, but superheated gases traveling upward
caused the ignition of cn@bustible material in the roof
area, showing that movemelits of superheated air or gases can
cﬁase ignition of material with a low ignition temperature

that is removed from the actual bujrning itself. Upon examination

z

-16 —

of the structure after the fire is extinguished, the investigator
who dqee not understand conveptioh may mistakenly analyze
these separate innts of burning as the separate and unconnected
fires which normally are associated with incendiary fires.

For example, in one dwelling fire it appeared that

seven separate fires had occurred in different areas of this

one~-story structure. The point of origin of the fire was
traced to a mattress in one(bedroom:< In other areas, curtains,
paper and furg}turé which had the lowest ignition temperature
had caught fire, not from direct flame, but from superheated
gases which had reached a probable. temperature of 500°F as
they circulated fhrqugh the building. These same superheated
gaseé, usually brown in colgrdwith wisps o£ flame appearing
occasionally, accountofor what is called "flashover." When
the room femperature reaches 600°F to 700°F these gases
ignite and the entire room appears to burst into flame at
once. This can also account for eyewitness descriptions ofﬁ
flames spreading doyn a hallway with fantastic speed.

If the accumulation of these superheated gases is
sufficient in quantity, what may appear as an %ﬁplosion
occurs when they reach ignition temperature. A case on

record illustrating this principle involved a fire in a

large metal building used\as a manufacturing plant for wood

a2

products. Floor space in’this building was approximately
the size of a football field. The building had no windows

and was almost airtight, so superheated gases‘had no means

~17 -
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'and direct flames are not involved.

Q

of esc;be. When temperatures in the interior reached nearly
700°F, these gases ignited with phenomenal resuits: the »
structure appeared to explode, not outward but upward. The
roof and sides held firm, and the entire massive structure
rose three to four feet off the ground and then dropped back
on its foundation. The conditions on the interior, however,
had ﬁot materially changed; accumulation of gases was extensive,
as was the heat buildup. When the gases re-ignited, the
results were again sensational: this time the entire roof
blew off the building and great masses of ignited gases
spewed 100 to 200 feet into the air. Witnesses described
the spectacle as resembling an atomic blast.

In summary, a clear understanding of the principle
of convection is a must, for the investigator without this
understanding will be unable to reach any conclusions as . to

origin and cause of many fires and unable to expiain the

"fire spread or the resulting burning pattern.

3. Radiation - Radiation is the transfer of heat
by heat rays through intervening space. A prime example of
this is heat from the sun which reaches us through milliomns
of miles of space, Radiant heat causes problems for fire fighters,
since many times buildings adjacent to an involved structure

ignite strictly from radiant heat, when conduction, convection,

N

7

The investigator must understand some facts connected

-] 8-

N

with radiation. First, because the sun's rays reach us normally
in a vertical or near vertical manner, it is erroneously assumed
that radiant heat rﬁys only move vertically or near vertically.
Any experienced fire fighter knows better, hgying observed ignition
of one building from another by means of radiént heat moving
horizbntally. Second, heat radiation is not a one-way process.
Heat reaching a wzll by radiation from a stove in turn radiates
heat in all directions. Third, heat transferred by radiation |
spreads in all directions from its source and not just in one
direct line. Fourth, situations can occur which involve transfer
of heat by a combination of radiation and conductio: for exaeple,
radiant heat from cne source can heat a wall, pass by cénducti;n
through the wall, and emerge from the other side where once

again heat may be transferred by radiation.

Without a clear understanding of heat transfer by
radiation, the investigator may find explanation of the fire
‘spread from one point tq‘anotﬁer extremely difficult; This
is particularly true if the fire haévmoved from.dne room to
another with no indications of the convection process or direct
flame in evidence.

Direct flame is sometimes listed among the methodé
by which heat is transferred, No explanation of this phenomenon
is necessary, for it is quite obvious that direct flame applied
to any combustible material will ultimately result in ignition
of this material.

Another method of heat or flame spread which is of

o



major importance to the investigator is falling burning material. “ m,ﬁ, (Q) | 1. Acceleranf _ Material (usually a flamoable

These materials can fall down through wall space, utility cores, l1iquid) that is used to initate or increase the spread of

laundry and trash chutes, and elevator shafts. Wood and other , fire

Y . . 14 |
combustible material which falls from the ceiling or through 9. Alligatoring - Char patterns formed on burned

burned-out flooring from the floor above can create fire patterns wood remains, in the shape of blisters.

puzzling to the investigator. This is particularly likely when 3. Annealing - Relieving stress in materials such

such materials burn extensively in the area where they have as metal through heating followed by gradual cooling. o

I
‘.

fallen, creating significant damage such as holes in the floor, : 4 Annoxia - Absence of oxygen within the body
and perhaps leading the investigator to the conclusion that . -

{ _ . o Soe 5. Area of Origin - General localized area‘where
this lowest point of burning was the 901nt of origin of ﬁhe & fire originated.
fire. This method of heat and flame spread must be given full | 6 Aromatic Hydrocarbon Detector Device to

consider?tlon by the investigator when examiaing burn patterns. detect the presence of hydrocarbon sources such as gasoline‘

Since the normal growth of a fire is upward, ’ ; and kerosene: sniffer
N 1 Ld

4 \
v > w i 1 in most LI g
evidence of a downward spread is unnatural in most structual . o 7. .

i ication ib i
fire situations and therefore an indication of possible burning of another's dwelling house or outhouse appurtenant

. o t nd i f heat transf i
arson Thus.4n elementary understanding o eat transfer 1s thereto, or a parcel of the dwelling house or within the

i ari d laining the . . _
essential to prosecutors in preparing and exp g curtilage; by statute generally the malicious and willful

case. - N
' i .

] burning of specific types of property, usually whether one's
In dealing with incediary fires, the prosecutor :

own or another's.

b d to many technical terms, techinques and ‘
may be exposed to y te ernms, te a 8. Arson Hotline - Telephone line and operation

testing procedures. A rudimentary familiarity with them is, set ﬁp fér the purpose of receiving information on arson

therefofe, essential to understanding the characteristics of . .
crimes, of}en anonymously given. [ b

incendiary fires. The following terms are among the most o
iary g te € 9. Arsonist - A person who commits an act of arson.
)

commonly used in conjunction with arson investigation and ‘ .
only - Junc € , : : o 10. Arson Task Force - A group of individuals who

@

rosecuting. I ! . o
p g i convene to analyze, investigate, and solve the arson problem

(ﬂy - in a particular région.
-20- - |
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11. Ash - Powdery residue remaining after combustion
of solid matter. o

12, Back Draft - An explosion or rapid burning of
heated gases resulting from the introduction of oxygen when
air is admitted to a building heavily charged by smoke from
a fire which has depleted the oxygen‘content of the building.

13. BTU - Abbreviation for British Thermal Unit.

14, Building - A relatively permanent walled and
roofed structure that stands alone and separate from other

structures.

15. Burn - To be on fire; to consume fuel during
rapid combustion; a geographical areg\over which a fire has
passed; a fire in progress or under investigation; an injury
caused by a fire's heat coming in contact with skin.

16. Burn Pattern - Apparent and obvious desigu of

burned material and the burning path of travel irom a point

of fire origin.

17. Carbonaceous Material - A material that contains

{
carbon.

18. Cause of Death - Injury, d;sease, or combination

of the two responsible for initiating the train of disturbances
- either brief or prolonged - which produced.the fatal -

termination.

19. Chain of Custody - Continuous changes of

i N possession of physical evidence that must be established in

court to admit such material into evidence.

~29~ L

Ry
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20. Char - Carbonaceous material formed by incomplete
combustion of an organic material, commonly wood; the remains

of burned materials.

21. Circuit Breaker - Device designed to open and

close an electrical circuit manually, especially serving as

a protective device by disconnecting power automatically in

the event of an overload.

22. Combustible - Capable of being ignited and ©

burned after application of sufficient heat.

23. Combustible Liquid —wA liquidﬁgenerally with a

flashpoint at or exceeding 140 degrees F. (60 degrees C.).

~

24. Combustion —“ﬁh\%xothermic chemical reaction

Othat produces heat,“and generally light as wéll, in a variety
of mediums;  the burning process, causing loss of weight to A

compound. | :

25. Conduction - Heat transfer by direct contact

with a body or object.

26. Confinement - Act of confining a fire to the e

place, room, garage vehicle, or block of iis origin.‘

27. Convection -~ Heat transfer by circulating

element in gas or liquid form.

74

28. Corpus Delicti - Body of a crime>establiéhed

g

A , : T ' "
by a show;ng of all“e}ements needed to prove that & particular

crime occurred.
o G\‘;

29, %?azing - Cracking,dﬁ glass, such as wirdows

and mirrors, from the heat of ﬁire:

. -
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30. Crowing Out - Characteristic phenomenon in a
wildland fire whereby a tree's leaves or needles burn straight
up to the top of the tree, regardless of wind conditiogs.
31. Cupping - Characteristic scouring out of brush
or tree remains by a wildland fire in Progress.
32. Dewatering - Removing water after fire extinguishment
to prevent further damage to a building and its contents,
usually accomplished with water vacuums, squeegées, mops,
and brooms.

33. Exclusionary Rule - Judicially established

evidentiary rule that excludes from admission at trial,
evidence seized in a manner considered unreasonable within
the meaning of the Fourth Amendement of the U.S. Constitution.

34. Expert Witness - A person who possesses special

krowledge in a particular field by virtue of specialized
skill, expertise, training, and/or education, and who is
adjudged dualified to render expert,opinions in that gield
in court proceedings.

35. Exglosign — A bursting or violent expansion
resulting from a sudden production or release of pressure,
accompanied by a loud noise, temperature arognd 3,000 degrees

2

F., and usually a large volume of gés°

V 36. Explosive - Any substance, or combination of
substances, the primary, and common purpose of whicﬁ”is
detoration or répid cbmbustion, that can release gas and

heat very rapidly; any substance whose primary purpose when

~24-
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combined with another substance is to form a substance able

to rapidly release gas and heat.

37. Explosive Limits - Minimum and maximum concentrations

of vapor or gas in air or oxygen in which combustion can be

supported.‘v

38.  Exposed Side—Protectedzside Theory - A wildland

fire direction indicator based on the proposition that
flames rolled from behind the exposed side of trees and
other oﬁjects towafd the direction of the untouched side of
objécts. )

39. Exposure - Those persons,buildings, other
structures, or other property in the path of the fire spread.

40. Extinguishment - Putting out a fire until no

fire remains.

41, False Alarm - Fire alarm resulting in no

sighted fire, often deliberately initiated.
42, Eire -~ Rapid oxidation, usually with the evolution

of heat and light; heat, fuel oxygen, and interaction of all

three.

43. PFire Alarm‘- Call announcing a fire; a bell or
other device summoning a‘fire company to respoﬁd to d fire
or other emergency. ’

44. Fireball -~ Flaming spherical masé sometimes

created when a large amount of vaporized flammable liquid

suddenly combusts; mushroom-shaped cloud resulting from a

‘nuclear explosion.
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45, Fire Bomb - An incendiary device, usually
hand-thrown to break, spill flammablé‘contents, and ignite.

46, Fire Building - Building in which a fire first

started; building in which a fire is in progress.

4%; Fire Bug - Arsonist, especially a repeating
firesetter.

48, Fire Cause - Agency or circumstance that
started a fire or set the stage for one to start; source of
a fire's ignition.

49, Fire Door - Fire-resigtive door, usually self-
triﬁping, designed to prevent or re%ard the spread of fire
through a building.

50, Fire Fighting - Activities undertaken and

procedures employed to combat and extinguish a fire.

51. Fire Fighting Strategy - Technique of locating,
confining, and {xtinquishing a fire.

52. Fire Fighting Tactics - Art of utilizing

personnel, equipment, and apparatus to effectively achieve a
fireground objective.
| 53. Fire Flow - Amount of water needed to extinguish
a fire. .
54. Fireground - Operatignal area on which firefightbrs
combat a fire.

55. Fire Hydrant - Valved outlet tdé'a water supply

system to provide a source of water for fire department

hoses and pumpers through threaded outlet connections.

-26-

56. Fire Loan - Measure in British Thermal Units
of the améunt of heat the might be released during a fire in

a particular huilding or space.

57; Firesetter - A person who starts a fire, usually
deliberately and maliciously. |

58. Firesetting - Starting a fire, usually deliberately

and maliciously.

59. Fire Suppression - Fire fighting acts_to

.control and reduce a fire.

60. Fire Truck - A motor vehicle that carries

firefighters and equipment to a fire or other emergency; a
piece of fire fighting apparatus.
61. Flame ~ Light given off by burning gases during the"

combustion process.

62. Flammability Limits — Minimum and maximum
” L)

concentfations qf vapor or gas in air or oxygen in which
combustion can bé supported.

é3. Flammable -~ Capable of burning and producing
flames. ‘ o D

64. Flammable Liquid - A liquid generally with a

flash point below 140 degrees fl (60 degrees C.) and a vapor
pressure that does not exceed 40 psia at 100 degrees F. |
(37.8 degrees C.).

65. Flanks of the Fire - Areas along the sides of

a spreading wildland fire, tomfhe right and left of the

<

point of origin.
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66. Flashover - Critical point for life safety and
fire control: ignition temperature is reached by moét\all
exposed surfaces in a room, rapidly spreading fire everywhere
at once.

67. Flash Point - Temperature at which a liquid

vaporizes enough to form an ignitable mixture with air.

68. Forcible Entry ~VEntering a structure or
vehicle by means of physical force, characterized by prying
open doors and breaking windows, leaving visible indicators
of illegal entry if pry marks and certain window breakage
are present upon the first firefighters' arrival.

J

69. Frangible Container - Breakable receptacle

such as a glass bottle, used in the construction of a Molotov
cocktail.
70. Fuel - Flammaﬁle substances available for a

fire to consume.

71. Fuel Loan - Total amount of combustible contents

in a particular building or space, measured in British
Thermal Units or equivalent weight in wood.

72. Gas Chromatograph - Device to detect and

separate small quantities of volatile liquids or gases
through instrument analysis.
73. G.P.M. - Abbreviation for gallons per minute.
s 74. Ground - Conducting connection between an
electrical circuit or equipment and the earth or an earth-
surrogate; .conductor furnighing an electrical pafh for
£9

. £ 1 .

.\3_}
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current to flow into the earth or its substitute.

75.‘ Halligan Todl - A'tool desiéned for use by

firefighters to effect forcible entry into a structure,
built with a claw at one end and two spikes at the other,
protruding at 90 dégree’angles.

76. Head of the Fire ~ That area of a wildland

fire moving rapidly in the same direction the wind is blowing,
and burning hotter than other areas.involved in the fire.
77. Heat - Temperature: highér than that of the

normal atmosphere, produced by the process of burning or

oxidation.

78. Heat Transfer - Passage of heat by convection,

conduction, and/or radiation from one place to another.

79.- Heel of the Fire - Area of a wildland fire

B

that backs against the wind.

80. Hemorrhage-~ A discharge of°’blood, generally

from a blood vessel.

81. Horizontal, Mechanical Ventilation - Use of

smoke ejectors and the systematic opening of déors and
windows to ventilate a structure.

82. Hoseline - Lengths of connected flexible
conduit used to transport water under pressure for the
purpose'of fire suppression and extinguishment; a short rope
used for securely tying hose and other objects. |

83. Hotline - Telephone line and operation set up

for the purpose of receiving informaticn, often anonymously

. -29-
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84, H.P. - Abbreviation for horsepower. )
85. Humidity - Amount of moisture present in the

air.

86. Hydrocarbon - An organic compound containing
only hydr;gen and carbon molecules, such as gasoline.

87, Hypoxia - Reductiqn of oxygen in the body
below the‘level necessary to sustain life.

88. Ignition Source - Mechanism employed to initiate

combustion.

89. Ignition Temperature - Lowest temperature at

which a substance can sustain 'its own combustion without

support from a heating or heatedJelement.

J ’ , . )
90. Incendiar}sm - Deliberate settlgg of a fire or ﬂ LY
fires by a human being.

91. 1Incendiary - One who deliberately starts a

fire, an arsonist; deliberately set; humanly set; a flammable
container, material, or device used to start a fire, like a

fire bomb.

92. Incendiary Device - Contrivance designed and

i

used to start a fire. °

93. Indicator - Visual remains at a fire scene
revealing the fire's progress and action.

94, LPG - Abbreviation for 1iquefie%\petroleum
gas. )
95. Manner of Death - Fashion or circﬁmstances in

\ ()

()

which cause of death arises, namely accident, homicide,

suicide, natural, or undetermined.

96. Modus Operandi (M.0.) - Mode or method of

operation; favored pattern of steps performed by a perpetrator

during the commission of a crime,

97. Molotov coctail - A breakable container type

of flammable device, employing a wick of some sort, tossed

as a fire bomb.

98. Multiple Points of Origin - Two or

more separate

points of fire origin discovered at a fire scene, a strong

indication of arson.

; 99. Negative Corpus - Establishing the corpus

delicit of .arson by eliminating all possible accidental,

natural, and other fire causes except a malicious incendiary

act of firesetting.

100. Nonflammable - Material unlikely to burn when

exposed to flame under most conditions,

101. Nozzle - Metallic tubular attachment coupled

to a hose to increase fluid velocity and create a jet.

102, Occupant - A person who lives in, uses, occupies,

or has other possession of an apartment, house, or other

premises,

W

103.

premises after extinguishment to insure that the fire is
completely extinguished and will ﬁBt rekindle later on, and

rendering the fire~damaged premises in a safe condition

=31~

Overhaul -~ Fire department procedure of inspecting
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before returning control over to the owner and/or occupants.

104. Oxidation - Process during @hich oxygen combinestf;

with another substance.

N

105. Pneumograph - Component of the polygraph

instrument that records abdominal and thoracic respiration,

or breathing pattern.

106. Point of Origin - Exact place where a fire

originated.
ey
107. PSI - Abbrevation for pounds per square inch.
108. PSIA - Abbreviation for pounds per square inch

absolute.

109. Pyrolysis - (fire with limited ventilation) - Loss

of weight of a compound due to oxidation under the conditions
of limited ventilation (oxygen availability), with some rise
in heat and usually without flame.

110. Pyrophoric Material - An easily or quickly

ignitable material; a éubstance that spontaneously ignites
in dry or moist air at or below 130 degrees F..

111, Qﬁ;gz - an aerial ladder or elevated platform
with all the basic truck company equipment, as well as a
pump, hose, and a small water tank.

112. Radiation - Heat transfer by waves of energy
radiating through space. T

113. Rig - Any firefighting apparatus.

114, Salvage ~ Fire departmeht operations carried

out to minimize damage done to a building and/or its contents

-39~

by fire, smoke, &ater, or other elements.

115, Salvage Company - Fire company equipped to

carry out salvage opegations protecting property.

116, Seat of the Fire - Heart of the fire where the

main bod?VOf‘the fire is congregated.

117. Slope - Differences in elevation of the terrain
involved in the spfead of a wildland fire.

118. Smoke - Small particles of carbon, tarry
particies, and condensed water vapor resulting from the
incomplete combustion of cdrbonaceous materials such as
wood, éoal, or oil.

119. Smoke Detector - Device which detects the

presence of smoke in a building, with sensors that trigger

an audible alarm to alert occupants when smoke is detected.

. 120. Smoke Ejector - Mechanical fan usea to vgntilate
a structure after a fire inside; a smoke extractor.

121. Snag - A dead, dry, standing treg trunk.

122, Sniffer - Device to detect £he presence of
hydrocarbon soupces such as gasoline and kerosene; aromatic
hydrocgrboh detector.

123. Snorkel - Aerial platform apparatus for fire
suppression, useful as a photo platform and place to safely
attack a fire from above. -

124. Spalling - Explosive pitting or chibping
destruction of a surface, usually concrete, from intense
heat buildup commonly caused by the activating of an accelerant.

1
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125, Splash Pattern - Characteristic pattern left

on a wall by an accelerant splashed there, usually in the
shape of an inverted "V".

126. Spontaneous Combustion - Combustion of a

material initiated by an internal chemical or biological
reactions producing enough heat to cause the material to
ignite.

127. Squad Company - Small pompartmentalized unit

on a pickuptruck type of chassis, usually for emergency

paramedic and additional manpower and equipment response

demands.

128. 'Staircase-Type Pattern - Characteristic suppressed

pattern appearing in the respiration tracing of a test
subject's ploygraph chart.

129. Structure - A constructed object, usually &
buildiné standing free and above ground.

130, Task Force - A group of individuals convened

to analyze, investigate, or solve a particular problem.

131. Time-Delay Device - Contrivance used by a

££resetter to €ffect a getaway by delaying the time of
ignition of combustible fuel.
132. Torch - A professional firesetter, often for
hire; to set fire to property deliberately and maliciously.
133. Trailer ~ Combustible material, such as rolled
rags, blankets, and newspapers, or fLahmdble liquid, used to

spread fire from one point to other points oi\éreas, often
\ i

w\

\ :
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used in conjunction with an incendiary device.

134, Trashing Fire -~ A fire for fire's sake, often

of garbage, and often riot-inspired.

135. Ultraviolet Light - Detector of volatile

“'liquids and moisture traces.

136. Understory - Ground level cover in wildlands.

137. Vapor Density - Ration of given volume of gas

to an equal volume of air, at equivalent temperature and
R b

pressure. . P

4 v

138 VegetatioﬂiFire - A fire in grass, brush,

trees, grain, or other plant life; wildland fire;, wildfire.

139. Ventilation - Means of replacing hot, smoky,

it

toxic air with fresh air from the outside at a building

fire, often done by cutting a large hole in the roof of the

“structure, to rapidly increase the spread of flames.

140. Vertical Ventilation - Opening a hole at the

highest and h@ttest”place on a structure's roof to ventilate

it. ,
141.’{Voir Dire - Jury selection phase of a jury
trial. )
142. Volatile ~ Changing into v%yof‘quite readily
at a=dyirly low tempefature.
143. Volt - Meter-kilogram-second unit Qéflecting
the potential difference Between the terminals of an electrical

energy source.

144, "V" Pattern - Characteristic fire cone-shaped

t
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pattern left by fire on a wall, at or near its point of < (‘E
| N . ?
| origin. ) N L . -
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145. Water Curtain - Water streams strategically

placed to protect exposures from fire. . . | ‘ § ‘ 9

146. Water Tower - Fire apparatus consisting of a
tower holding a telescoping pipe with a nozzle mounted at
the top.

n
S

147. Water7Vacuum - Implement used to dewater a N o

building after fire extinguishment.
148. Wildfire - A fire in grass, brush, or timberland
burning out of cdntrol; wildland fire; vegetation fire. .o f 4 | - 7

149. Wildland Fire - A fire in grass, brush, or

timberland involving unculéivated lands; vegetation fire;

wildfire. | . . ‘ R ()

LﬁFor a complete discussion of the Chemistry of Fire, See

Arson Investigation, (Boston: National Fire Protection ¢ ® ?
' : Association, 1976), Chapter 4.. \ ~ S
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CHAPTER III
ARSON INVESTIGATION PROCEDURES AND THE USE Oﬁ SCIENTIC EVIDENCE
The investigation of the fire scene itself is “
usually the most important evident¥gry aspect of an arson
case. While the arsonist hay be 'nowhere near the scene when
the firefightérs, investigators or police arriye, there is

still a great deal of evidence to be discovered, identiiied

and pr@served;1 ~

Evidence of arson may be in the form of items

. which the arSonist inadvertantly left behind, or brought to

the scene to aid in the fire setting (such as one of the
three elements necessary for fire itself).z Or the evidence
may be the type, degree or pattern of damage to the building

or other property damaged by the fire itself. This section

X:will discuss some of the types of evidence which may be

ndeveloped from the fire scene itself. The experienced arson

B

iﬂves%igator will use all of these items, plus some of the
techniFal methods discussed below to reconstruct the fire
and de&ermine its origin.

k The initial observations of witnesses, firefighters
and police are as critical in arson cases as in any other
crimg. Rbutine notatidns such as the time and date of the
fire, time ¢6f d&larm and who made the report as well as a
brief description of the humber and type of people at the

fire scene itself should be recorded in a systematic fashion.

It is often considered good practice to take several photographs

. \ -37-



of the crowd at a fire scene to aid in the later identification
of possible suspects. The license tag numbers of parked
vehicles and vehicles observed leaving the scene should also

be recorded and checked for possible witnesses or suspects.

A physical description of the fire from both
citizen witnesses and firefighters is critical since it may
help determine the origin and type of fire. Such items as
weather conditions and a description of the immediate premises
aiad surrounding the fire scene should also be made a part of
the file. A physical description,_or better yet, photographs,
of the height, color and amount of flame and smoke may help
determine what materials were burning in the fire. The size
and speed of spread of the fire may also provide clues as to
whether or not the fire is arson. Flammable liquids or
other incediary materials may bhe used to speed the spread
or intensity of the fire or to thwart firefightinglefﬁorts,
since water if used on some liquid accellerant ma& actually
intensify and spread the fire. Certain accellerants may
also be used to rekindlg a seemingly extinguished fire.3
The presence of éPch occurrences ;hould be noted.

The intﬁnsity of the heat, the effects of radiation,
convection and cogduction should be noted, along‘with unusual
odors, which may have been caused by the use of)accellerants.
The exterior and damaged portion of the interior should be

photographed by investigators during and after the fire an

attempt should also be made to reconstruct the pre-fire

o
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conditions. If possible severe damage, such as areas of

wall that have been burned through to the‘exterior, should
be related to the interior. The contents of the building
should be noted with particular attention to the presence of
items that would normally not be found in such buildings as
wellias, evidence of items, which should have been present,
but have been removed prior to the fire. Missing items,
particularly in commericial or residential fires, may indicate
that the fire’was expected and valuable property was removed.
Where it can be determinéd‘that valuable property has been
removed prior to the fire, a strong inference is created that
4

the fire was arson.

It is legally necessary'in an arson case to establish
that the fire was not the result of natural or accidental

causes .5

It thus becomes critical to establish the precise

cause of the fire early in the investigation. ‘
Sources of ignition are well established: open

flames, electric arc, heating and cooking devices, machinery,

chemical processes and spontaneous ignition are the most

common. Each of these sources of ignition can be located in

a special section of a building and a skilled investigator

can determine if the cause of the fire was accidental resulting

from one of the foliowing conditions:

- faulty electrical system

- gas leaks
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- defective stoves or burning devices
- spontaneous combustion

- painting equipment

- care}ess smoking

- children or pets‘with open flame

- lightning

- faulty heating systems

sparks or pilot lights
Arsonists use numerous devices to start and spread
fires. Below are some of the more common materials used:
- plant - the material often placed around an
ignition device to feed the initial fire;
~ trailers - used to spr?ad fires between
plants.
Common traileré include rope, rags, aqg
Mewspapérs, often soaked in accellearants or
flammable liguids;
- Timing and ignition devices include.candles
And heating devices;
- Chemicals and their containers, and chemical
residue;
% accellearants - such as gasoline or lighter
fluid; |
- flammable liquids, ~ residues and containérs.
One ofithe most important items of evidence at the

fire scene is the charring of the wood and its pattern.

~40-
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" wood.

Charring indicates the origin, intensity and duration of a

-#fire. The degree of charring may also indicate the use of

an accellerant. While a technical analysis of charring is
beyond the scope of this manual6 some elementary information
will help assist the prosecutor in analyzing the evidence
from a fire scene. |

Charring is usually heaviest at the point of
origin and generally that will be the lowest burned area of
the building. Any varience from the pattern may indicﬁte
arson.

A fast iﬁtense fire, such as one made by accellerantf,
will cause deep heavy alligatoring or checkering of the )
7

A slow gradual fire will cause small shallow and
broad alligatoﬁing with a rough surface while low temperatures
will result in % light baked crazing on the burned surface.

Deep gloor charring may indicate the use of an
accellerant since the average floor tempera%ure is normally
only one-third that of the ceiling temperature.

The use of accellerants also may leave an "ink
blot" char pattern, in the form of the spilled liquid.

Similar evidence can be deducedwfrom an examination
of other materials in the fire area, such as glass, metals,
concrete and brick. Holes in floors, walls and doors should

be investigafed to establish the spread pattern of the fire.

The presence of flammable liquids can be established
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by both the sense of smell and scientific equipment such as
a combustible gas detector commonly known as a "sniffer",
gas chromograph and infra red spectophotogrpher. These
devices, the use of which is generally admissible when tests

8

are performed by a properly qualified\expert are considered

reliable in increasing order of these listed above. Some .
.tests may be pérformed on the scene, while others reguire
that the evidence be sent to a labratory for analysis.

Other physical evidehce, such as inoperative
sprinklers and alarms, footprints, fingerprints, tire tread
marks, locked doors and windows, should, along with burned
and chared woods, metals and other indicators, be properly
documentedffpreserved and analyzed by a trained arson investigator.
While the technical methods of evidence preservation are
beyond the scope of thié)manual, a number of excellent texts
are available to persons interested in a more indepth discussion
of them.9

Phqtographs of the fire scene, damage ahd evidence

WAL

are invalu&ble at trial. They not only assist the fact
finders to understand any expert testimony presented, but
they also graphically illustrate the destructive and lite
threatening nature of the fire itgélf. Among those items
which should be liberally. photographed, as early as possible,
are:

- The fire in progress

— The vehicles and crowd‘at the scene
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Evidence found outside the building

The entire building from a distance

All doors, windows and entrances

Close-up shots of the individual evidence
itself (a ruler scale should be used to
indicate the very close photographs)
~ Undamaged roqQms.

| SA convenient check list of information necessary

for the prosecutor to evaluate the evidence obtained from

the fire scene or developed through an indepth investigation

/

of the crime is contained in ‘the Appendix of this mannual. °
EVIDENCE COLLECTION AND PRESERVATiéN.lO

An important aspect of ail arson investigations is
the collection and preservation of physical eﬁidence from
the fire. Since instantaneous or on-site laﬁéfatory analysis
is not practical for most agencies, the materials collected

must be properly preserved until the analysis is conducted.

For this reason, careful collection and packaging are essential.

‘Whether in collection, packaging, transmittal, or storage;

o

the condition of the evidence must remain unchanged and
uncontaminated. Once one is familiar with the properties of
interest to the forensic scientist, the application of

common sense will virtually always lead to successful preservation.

For instance, volatile evidence will not be recovered from

locations which havé been exposed to extreme heat. Volatiles

.are called that simply becauseiif they are left in the open,
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they will evaporate therefore be undetectable for anaylsis.
unnecessary exposure to open air. Airtight, nonpermeablé
containers are required.
PACKAGING OF DEBRIS CONTAINING VIOLATILE ACCELERANTS

There are a number of options regarding“the packaging
used for volatile accelerants. Clean, new metal paint cans
are best for debris which contain suspected volatiles, since
cans are easily sealed and resealed. They are unbreakable,
and they afé available generally at low cost. Glass jars
wig? tight-fitting lids are a second-best alternative.

They, too, are nonpermeable and available at low cost;

however, they are subject to breakage. This is especially

¥

important where the evidence cannot be hand-carried to the

RO uu

lab and must be mailed or shipped. Everyone normally considers
common plastié bags to bennonpermeable; however, this is " not
always true. Polyethylene and polystyrene bags, the most

common types of plastic bags, are permeable to light hydrocarbon
vapors. In other words, if one packages debris containing a
light accelerant, such as cigarette lighter fluid, in such a
bag, that material will eventually seep through the plastic
bag and be lost. Plastic bags of nylon, polyster, or “
polypropylene are not subject to this problem and can bhe
used for the successful packaging of volatile materials.

The important‘task here is to recognize the ideal cop@itions
of preservation and to approach these conditions as ﬁﬁch as

possible. If metal cans or glass jars of sufficient size i (:5
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Their recovery and packaging must be aimed at preventing i

(.
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are not available, one can use plastic bags in double or
triple layers, so long as the evidence is brought to the
laboratory or repackaged in suitable containers within a

short period of time. Such materials should not Lie packaged

in a "breathable" container, such as a paper hag.

When liquid specimens of raw volatile fluids are
being recovered, special precautions are necessary. All-
metal paint cans are satisfactory since they are leakproof
and insoluble. Since the wax paper or plastic liners used in
some bottle caps may be attacked by gasoline or lacquer
thinners, they should be used with caution. If necessary,
one should maintain such capped bottles in an upright position
to minimize‘contact between the accelerant and the cap.

Caork stoppers are suitable for capping glass containers;
‘however, rubber stoppers and rubber Mason jar seals are
readily attacked by petroleum distillates. Contact of even

a few minutes will contaminate control specimens, making

them useless for comparison with suspected accelerants.

Many plastics, such as polystyrene, are'soluble in gasoline

‘and must not come into contact with suspected a%celerants.
While‘polyethyleneﬁbottles may be used, it shouid be noted

that, components of such plastics interfere with the instrumental
tests presently used for the identification of lead additives.

If such additives are going to be important in later analyses,
contact with such plastics should be avoided. Pplyethylene

is translucent, pliable, and has a waxy feel, while polystyrene



is usually clear, brittle,hand glass-like. No matter what
the container, the top should be secured with strong tape te
prevent its loosening during transit.

If the exhibit is fragile, it should be packaged
to prevent further unnecessafy breakage. Charred documents
or burned paper containers should be packaged lcosely in
fluffed cotton wool in a rigid box, and hand-carried to the
laboratory. It is essential that attempts to restore charred
objects not be made under ;ield conditions except in unusual
situations. The spraying of charred papers, matches, or
cigarettes with lacquer, varnish, or glycerine will destxroy

fingerprints and substances in saliva which can be blood~"

grouped. Such spraying can also interfere with the identification

of cigarette brands and with comparisions of paper matches

fo suspected matchbooks. During laboratory examination,
charred documents may be treated with water or glycerine to
aid in their reconstruction or idestification. Such processes
require considerable experience on the part of the examiner
and should not be conducted in the field. It is better,

under most circumstances, to lift the charred materials,
carefully into looseiy fluffed cotton as they are found and
carefully transmit them by hand than to risk obliteration of

useful properties by coating them to maintain their intergrity.

(.

)

‘has occurred.

that evidence. The most iﬁgeniousnanalysis of an accelerant

or a Molotov coctktail fragment cannot be used if that object

- cannot be accounted for from the time of its recovery to the

time of is presentation in court. Evidence may be just so
much fire debris until it is recognized at the scene and
recovered as "poteﬁtial evidence" by the fire investigator.
The description of the item recovered its location, the

name of the investigator and the géfe and time or its recovery
should all be recorded on the container. 8Su ibsequently, each
individual who maintains custo%y of this item {rom then on
should make note of the date and time of his custody.

Large items may be initialed directly but small items or

those requiring special handling cannot be written upon.

The recording of all data on the outside of an item's container
is its best insurance against loss or misidentifieation.
Evidence tags are also useful.

It sﬂduld be noted that Maryland Courts have held
that the chain of custody for evidence need not be proven
beyond a reasonable doubt, but only that there be a showing
of reasonable probability that no’tampering w@th any evidence
11 -

Beyond the point-of-origin investigation and

elimination of accidental methods of origin determination

MAINTAINING THE CHAIN OF CUSTODY. discussed above, it is often necessary for the fire investigator

kG % f 7
Of equal importance to the security of the physical to use mechanical devices fto detect and preserve evidence o ¢

) ~ . vestigators
evidence itself is the security of the chain of custody of flammable liquids or accellerants. While local arson investig
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or the Fire Marshal's office will have detailed information
concerning the devices available’and their use, the pfosecutor
should have some familiarity with their application.

- Combustible gas detector - also called the
"sniffer" should be used whenever*bossible to detect the
possible presence of combustible liquid vapor. Readings
should be taken from the ashes at likely points of origin
such as floors, unaer rugs and other low points, since the
areas will result in a much stronger reading due to seepage
of the accellerant into an area where it may not have fully
burned. Photographs should also be taken of the location
where the reading was taken.

- Gas Chromograph - is a more precise means of
detecting and identifying flammable liquids. When a sufficent
sample is tésted, it can detect type of accellerant (gasoline,
kerosense, painf thinner, etc.) and may, in cases which
warrant it, be used to identify the preéise type and grade
of accellerant used.

-~ Infrared spectrophotographer - a still more
precise means of identifying combustible materials. This
laboratory instrument is not portable, however saﬁples may
be taken, according to egtablished procedures, card sent for
laboratory analysis. :

- Scanning electron microscope - particularly
useful in cases where explosive devices were used to start

or accellerate the fire. This is another laboratory instrument
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which requires the taking of/a sample to be sent for analysis.
Technical assistance to iire investigators is the

responsiblity of the Maryland State Fire Marshal or the

Balﬁimore City Fire Marshal; depending on the location of

theﬁfire, Fire invéstigators alsd have available to them

the resources of the Federal Bureau of Investigation laberatory

in Washington and the Bureau of Alcohol, Tobacco and Fire

Arms Laboratory in Gaithersburg which specializes in trace

evidence analysis,. particularly in explosion-related fires.
The operating procedure and chain of evidence requirements
of these laboratories should be carefully observed to obtain

the best possible results and reliable evidence.

&

N
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Arson and Arson Investigation, Chapter VI.

. 2 See Chapter II, suégh.
-3 Gordon F. McKinnon, ed., Fire Protection Hanbook, 14th ed.
(Boston: National Fire Protection Association), pp. 3-19.
4 Walsh, supra.w
S Hughes v. State, 6 Md. App. 389, 251 A.2d 373(1969).
6 see sbufces noted in Bibliography, infra.
7 For dé?initions, see Chapter 1I, supra.
8 pavid H. Hugel, The Evidence Handbook, 5th ed. (Chicago:
Northwestern University Press, 1980), pp. 130-134.
9 See Bibliography, supra.
10 Adapted ffom a lecture by Joseph W. McGiniss, Special Agent,
FBI Academy, Forensic Science Faculty, given at a Seminar
on Praosecution of Arson Cases in Maryland, September 22, 1980.
11 prooks v. State, 24 Md. App. 334, 330 A.2d 670(1975). -
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ARSON, FRAUD AND ORGANIZED' CRIME
USING RICO AS A WEAPON'
. ‘ . ' | One of the most widespread and difficult types

of arson to prove is arson for insurance fraud. Most major
urban and suburban areas that have.deterioriating residential
and commercial areas have experienced arson motivated by the
desire to colléét insurance proceeds.

. . : " The exact scheme may be modified to meet the needs

. of ‘arsonist and local conditions, but this crime, due to the

potential complexity of the scheme, poses specia} challenges

to law enforcement. j

There are a number of schemes utilized by people in

the commission of fraud-motivated arson:

- Undisclosed duplicate insurance is purchased from

two or more insurance agencies with full collection

)

g from two or more iﬁsurers.
E - Mortgagees, partners, and others with less than
full ownership overstate their insurable interest,

, resulting in payment redundancies.

. ’ ~ Individuals, partners, corporations, and others
| ’ | “ frustrate underwriting detection by concealing true
ownerships of intended fraud-fire property through

(”) . a "straw" ownership, listing themselves as mortgagees.

=59
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Ironically, the criminal party thus obtains a superior

contractual relationship because of the provisions

of standard fire insurance mortgage clauses.

NG

~ Property is purchased in an economically depressed
section of a city and is insured for more than its
market value. The resultant fire leaves the insured

with a substantial profit on his investment.

- The "paper value" of property is increased through

a series of phony sales, cosmetic improvements, and
10}

false promises of greater economic return on investment.

-‘Buildings are purposely allowed to deteriorate.
Bﬁilding codes and standards are ignored, taxes are
not paid, and tenants are encouraged to vacate the
premises, setting the stage for a fraud fire or loss
induced by vandals or vagrants.

These schemes are all perpetrated for a profit motive

as is most all insurance fraud-arson. When fraud-motivated

‘arson occurs, the insurance company has a responsibility to

investigate the claim and should utilize every feasible policy
contractual agreement to resist payent of the claim; if such *
actioﬁiis warranted. Interestingly enough, it has been estimated
by some that less than 5% of all "incendiary"-classified fires

are set with the intent to defraud an insurer. Yet these fraudulent
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fires result in a significant percentage of arson damage. This
is partly based upon a belief that intentionally set fires generally
burn with greater ferocity and may account for 35 to 40% of
all fire damage. h
Insufefg are confronted with the difficult task of

promptly indemnifying the innocent victiﬁs of arson caused
by strangers to the insurance contract and vigorously resisting
payments to those responsible for fraud-motivated fires.
Nevertheless,gsince arson is a cfime, insurers recognize a
moral or civil obligation to cooperate with public officials
in their investigation of fires.

\ An gxtensive list could be made of those who

actually set arson fires. Some of the more common arsonists

. with a profit motive are as follows:

~ Property fraud-arson rings, perhaps with organized
crime connections
- Homeowners unable to favorably dispose of homes
due to deteriorating neighborhoods, undesirable
features, financial recession, absence of mortgage
money, or overpricing

@ - Homeowners who wish to remodel, make major
alterations, or fedecorate their homes
- Businessmen with obsolete or unsalable seasonal

goods

- Owners or others with insurable interests seeking !

to liquidate businesses because of such factors

-53 -
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a. outm@ded plant requiring extensive retooling
b. buildﬁng in need of extensive renovation

c. adverge market conditions

d. poor management

e. competition ,

- Individual or groups of individuals/y;ﬁé major

financial difficulties necessitating immediate

funds

- Welfare recipiémts who obtain a cash allowance

or expect to be moved to a moré desirable location

by having a fire in their current apartment

~ Individuals seeking employment as watchmen,

firemen, and policemen g 0

— Public insurance adjusters hoping to secure H

contracts to adjust fire losses

- Professional torchés-for-hire.

Organized crime is defined as "continuous criminal
conépiracy motivated by profit involving some sort of formalized
structure." Organized crime employs predatory tact}ps such
as intimidation, violence, and corruption, and it abpeals to
greed to accompiish its objectives and preserve its gains.z

Organized crime activities are motivated by financial
rewards and facilitated either by %he discipline enforced by
fear, threats, greed, or through corruption of public or

private officials.

-54..
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Organized crime figures who have diversified
themselves int% legitimate business involvements will continue
to use "strong-arm" tactics to maintain control over competition.
Certain industries, such as the garbage collection indus%ry,-
the vending mac%ine industry, and night clubs have attracted
organized crime investments, and there has always been a
notable amount gf arsons which have been rumored and in some
cases directi; traced to the organized crime competition.
Businessmen”and‘ﬁnion leaders associated with organized
crime often use ﬁrson as a fool to protect their interests
and power. "Ars@n might involve the burning out of a restaurant
which would not install an organized crime jukebox or take
its liquor supplf... Arson is used as a ... warning or

punishment."3

I

The iavestigation and prosecution of arson cases
in which arson iskused as discipline have always bgsn difficult.
First, the availa%le physical evidencé is usually minimal
since most arson fires are set late at night when few witnesses

can be found. Further, much of the physics&l evidence is

‘usually destroyedlduring the fire. If witnesses are found,

they are often in%imidated by the organized crime element

and are reluctantﬁto teétify. To solve these violent crimes,
investigators musﬁ use sophistfﬁated techniques such as °
informants, surveillances, consensual monitoring, court-
ordered wire inteﬁceptions, and grand jury presentations

utilizing grants of immunity. These are the most difficult
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categories of arson investigations but investigators and
prosecutors must realize the utmost importance and challenge
that accompany proving these crimes and removing the fear,
intimidation, and violence from our society}

Usually there are numerous "signs" or "flags" that
will alert investigators to this arson to salvage a failing
business. This insurance fraud is not something that is
practiced §n a routine basis and often the individual's
inexperience and lack of knowledge regarding the system will
often give away the motive. Investigators should look for
the following signs as possible flags for arson committed to
salvage a failing business:

1. BUSINESS LOSING MONEY

One of the most obvious reasons for business arsocn
is to salvage a failing business. A review of business
records, including records from suppliers and customers,
will indicate a clear motive and substantial evidence
for the arson.

2. BUSINESS IN A DECLINiNG NEIGHBORHOOD

Often the geographic locale of a business will
have a direct effect on the success .of the business.
If the business area or highway has moved and the cost
of relocation is prohibitive, the business owner may
decide that it is easier and more profitable to have

the business burned for the insurance proceeds.

~56 -

@k

g
P

. 3. SEASONAL BUSINESS
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If a seasonal business (such as a restaurant or
hotel) in a recreational area or a business that is
dependent upon weather conditions is set on fire Jjust
after the end of the profitable season, investigatorsr
should look toward insurance fraud as a pgssible (or
probable) motive. Often the greed of the owner»will
require him to obtain as much legitimate profit as
possible, and when the season is declining, or dormant,
he will then cause the arson. Often the motive of the
businessman is to rebuild his facility during the off-
Season and reopen with a more modern establishment |
with the proceeds from the insuggnce policy.

C) 4. INVENTORY OBSOLETE

Businessmen are often required to purchase inventory
based upoh needs that are brojécted several months
ahead. Often styles change or needs are miscalculated,
and when this occurs, the business is stymied by the
obsolete inventory. When a businessman is‘holding
merchandise he cannot sell, his financial ability to
obtain replacement merchandise will also be restricted.
Businessmen with unwanted merchandise often become
desperate and See arson as a way to solve the difficulties.

5.  CONFLICT BETWEEN BUSINESS PARTNERS

Often an inexperienced businessman will select

i

business partners on the basis of a social rather than

r
)

EA -57~

e




T a——

business relationship. Often the partnership arrangements
afe extremely involved and it is most difficult for

either party to back out gracefully. A fire, followed

by a high insurance payoff, will often be the easiest

and sometimes the only way to salvage the p;rtner's

individual interests.

INNERCITY ARSON

Oné of the most widespread and difficult types of
arsons to prove is "innercity arson" for insurance
fraud. Most major urban areas that have an "innercity"
area have experienced "innercity arson." The exact
scheme may be modified to meet the local condi%ﬁons and
the needs of the innercity arsonist. Due to tﬂe complexity
of the scheme, this crime poses a special chalﬁenge to
law enforcement. The classic pattern of innefcity

arson is as follows:

1. DPURCHASE OF PROPERTY

(As an Investment; Rental Propertyq

Innercity real estate has alwéys heen considered
an excellent investment. The inflation that has
caused most investment properties to double and
triple over the last ten years has h?ﬁ & much

smaller impact upon“innercity propeﬁty, and the

increase in rental income has addegd to the attractivehess

of this investment. Most innercifty real estate

=S 8-

investors can completely retrieve their initial
investment in less than three years, not including
the excellent tax advantage real estate .
investors can completely retrieve their initial
investment in less than three years, not including
the excellent tax advantage real estate offers.
There is one catch, however, to making innercity
real estate profitable--the landlord must maintain
the building in a livable condition.

2. BUILDING BECOMES RUNDOWN

(Numerous Building Code Violations)

As long as the :property investbr keeps one
step ahead of the building inspector, it will be a
good investment, but once the building becomes
rundown (due to neglect or vandalism, or for other
reasons) and the building inspector stafts issuing
citations requiring repair work and court appearances,
this innercity real estate investment will no
longer be profitablé. |

3. SALE OF PROPERTY AT AN INFLATED PRICE

At this time a greedy property investor will
initate his scheme to "sell his property to ihe
insurance company." In order to obtain the highest
possible insurance policy, it is important to . -
raise the "paper value" of the property. To

facilitate this, the property may be sold to other

1
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property investors or to willing associates at an
inflated price. Ususally the original owner will

hold title and no money will changeAhands. Often
this is accomplished through the use of a land
contract. A recent Milwaukee innercity arson
investigation established the trading of an innercity
property and increasing thew"paper price" from

$12,000 to $40,000 in just three months.
INSURANCE OBTAINED

The new owner of the property (whether the
true owner or in name only) will obtain an insurance
policy based upon the new inflated value. Many of
the policies will be based upon ‘the higher "replacement
value" rather than the lower market value. Often
the insurance is obtained Just prior to the time
the property is set on fire in order to reduce the
amount of insurance premium and toylimit the time

the insurance company has to inspect the property.
Y

MORTGAGE LOAN OBTAINED

Often, when & property investor is conspiring
to burn dcwn one of his properties for insurance,
he will obtain a bank mortgage based upon the
inflated value of the property. The innercity
arsonist wants to remove himself from the motive
of the crime and will attempt to accomplish this

by naming a bank as.the beneficiary of the policy.
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Additionally, by obtaining a mortgage prior to the
arson, the innercity arsonist will obtain his
proft "up front™ in the form of mortgage money.

i

RELOCATION OF OGCCUPANTS

It is important that all occupants are relocated
prior to the time the arson fire is set. The
purpose of this scheme is to collect as much from
the insurance company as possible. Innercity
arsonists do not want to cause high priority
police investigations which will result if an
injury or a death is caused by the fire. Additionally,
it will be much easier for the arsonists to burn a
vacant building where there are no witnesses and
no one to immediately report the fire. Property
investors, contemplating arson, will often temporarily
move the tenants to another building using the
pretext of renovation of the building. If the
tenants are reluctant to move, their rents.are ‘
sometimes doubled or tripled in order to encourage
‘their departure.

PROPERTY STRIPPED

Property investors who would‘involve themselves

in this type of criminal activity often give

:Q,themselves away by demonstrating their greed ih

o

.
.removing'all valuables from the gggggrty before

the arson is set. There are individuals in most
\}\
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¢ h 1d $600 to $1,000 f;r the ' - ) important to cause a total loss (to collect the ©
cities who wou pay O , , X ) ]

B
total insurance), usually thére will be multiple

=
(S

privilege of being allowed to strip a building of

origins of the fire. Additionally, most insurance
all items, such as woodwork, plumbing, glass, .

. ; .
lighting fixtures, and even the furance. A Milwaukee : % adjusters will ultimately declare the property a

total loss if the roof is destroyed.
Fire Department battalion chief testified at an

9. INSURANCE CLAIM SUBMITTED

innercity arson trial in 1977 that a buildiné he

. : . Soon after the. fire, the building owner (who
was extinguishing was stripped to the extent that \ , . ,

th taire leading to the second floor was ~ ! conveniently had an alibi at the time of the fire)
e staircase le .

) will éubmit the insurance claim. Most individuals
removed and the firef}ghters had to chin themselves .

) 4 - involved in innercity arson will not try to insinuate
in order ;o fight the fire. , .

' that the fire was an accident but will try to
8. PROPERTY BURNED -

]

¢ ‘ . convince authorities that the fire was set by
Buildings are not always burned by a "professional

Y

. . . s . . vandals, who are inherent to the "innercity."
torch." Setting a fire is not a difficult assignment

. . . - ‘ “fﬁy 10, INSURANCE CLAIM PAID TO THE BANK HOLDING THE MORTGAGE
and some property investors involved in innercity (i | kcg

. ) ) To satisfy the outstanding mortgage on the
arson have been known to utilize the "handyman," a N ! '

friend, relative, or anyone else with or without a property, the insurance company will pay the bank
: ’ N ’ E °

directly. The property investor involved in

criminal background who could use the extra money.

Usually the common cost for hiring a "torch"-is
approximateiy $500; however, this will vary“depending

upomfthé size of the building and the local conditions.

innercity arson will use this techniquye in an.

attempt to‘minimize.his motive by contending that

hé,never received any of the profits from “the

7 3

) . arson and that all the insurance money was paid
Some property investors have been known to utllize j

4 ) directly to a bank. Actually, the property investor
a delinquent tenant to set the fire in lieu of y ally, property

. . ‘received his profit prior to the fire, at the time
back rent. Most innercity arson fires are set : : ‘

. the mortgage was obtained.
with a simple fuse (Qurning cigarette and matchbook)

F. STRATEGIES TO UNEARTH AND PROVE INNERCITY ARSON

using gasoline as an actelerant. Since it is " i
, Now that the innercity arson scheme has been
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explained, it is equally important to set forth strategies

with which innercity arson cases should be attacked and ~ (U3 the fire scene. Investigators often are required to

investigated. Unfortunately, it is extremely difficult initiate arson investigation involving fires that are

to solve any arson based solely upon the available several months old on buildings that have since been

physical evidence. Usually an investigation must be razed. Investigators must review available information

conducted before it is even known that a crime was and reports to establish the identities of fires that

committed. . Also, unfortunately, due to the lack of have been included in this scheme.

- )/
S
Az

arson investigators (especiaily in the large ¢éities), While reviewing potential innercity arson fires,

many fires are not investigated at all. There usually the following flags (clues) will indicate positive

7

are no witnesses and the property investor who will circumstantial evidence that the fire was set to perpetrate

benefit from the insurance fraud has established a an insurance fraq@.

secure alibi. 1. Presence 6f“incendiary material

Fortunately,vthe evidence of criminal activities 2. Multiple origins of fire (Arson must be a total loss

pran

in an innercity arson case is not limited to the arson o , to be profitable.)

.
h

fife. To profit from arson fraud, those responsible - k Location of the fire in a building (Look for fires

willﬁpfobably involve themselves in several other state started near ‘the roof. )

and federal violations, such as insurance fraud, thefty } L4 Suspicioué'hours'(lesé witnesses)

\ﬁ;5. holiddi fires

by fraud,:bank fraud, mail fraud, fraud b§”wire, interstate

transportation of stolen property, obstruction of ‘ 6.7 Vacant building

justice, perjury, apd-several others. In addition, the / 7. Renovation of building -

Federal Racketeer Influenced and Corrupt Organizations 8. Recent departure of occupants

(RICO) Statute includes arson as an act of racketeering. 9. Remeval of objects (woodwork, plumbing, and the like)

This violation has b&en utilized successfully to investigate 10. House for sale
and prosecute major Lnnerclty arson violators. = 11. Previous fire

It is certainly possible to prove the arson fraud 12. BUilding,Overinsured :

scheme without positive evidence linking t e‘subpect to 13. Habitual claimants

64~
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14, Fires occurring shortly prior to policy expiration
15. Fires where insurance has recently been obtained
16. Recent ,sale of building.

Befond the use of these flags in the local criminal
prosecution of arson cases, a federal statute, the
Racketeer Influenced and Corrupt Organization Act,
offers local prosecutors additional opportunities to
control arson-related fraud and apply additional sanctions
of a civil nature.

RICO - A FEDERAL TOOL IN FIGHTING ARSON

An emerging tool being more frequently utilized by
local prosecutorsxis the federal Racketeer Ihfluenced and
Corrupt Organization statute, commonly known as RICO.
While RICO generally applies‘federal criminal sanctions for
proscribed activities that are not of~%mmediate interest to
Maryland State's Attorneys, it also provides civil penalties
which local prosecutors may utilize to attack the crime of

arson, particularly but not exclusively, arson for profit.

"Further, working with federal prosecutorg on the federal

criminal proéecution can prove valuable to both prosecutorial
offices. ’

The specific provisons of RICO relied upon in these )
cases apply the concept of anti—trust>civi1 remedies, including%
treble damages, equitable relief and making available civil
suits to any injufed party. While the genéral understanding

is that RICO is principally aimed at organized crime, the

scope of the statute is not limited to the traditional view
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of organized crime, but includes any type of activity defined

by the statute.®

"By using RICO in arsoh for profit cases it may
be applied not only to enhance the prison sentence,“&%& to
provide for the forfeiture of any interest in property acquired
or maintained by violation of the statute. Civil remedies
include treble damages, plus attorney's fees, divestiture,

restrictions upon future'activities and other financial

oI !

penalties. Where effectively used RICO thus removes the economic

incentive traditionally associated with arson for profit cases.6
RICO may be applied to any person, engaged in

"racketeering activity" (such as a state crime punishable,

as is arson, by impriﬁonment for more ﬁhan one year, and

certain federal crimes sucﬁ'as mail fraud) where a pattern

of at least two acts occur within ten years of each other.

Remedies for civil RICO actions may be preferable since

proof of prosribed activities requires only a preponderance

of the evidence, cbmpi&ints may be more easiliy amended,

widé-ranging‘discovery is available and summary enforcement

is available. State's Attorneys may wish to consider RICO

remedies also, because-of the more lasting impact of the

civil relief available,. and since fhe State's Attorney may

pursue a.RICO action as a person on behalf of the jursidiction

served.

A
By way of background, RICO was seen by its sponsors

as a way to stem the infiltration of legitimate businesses

o
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by organized crime, remedy the inadequacy of standard criminal
sanctions for on going, organized criminal activities and
provide an effective alternative to stem the real motive of
infiltrdtion profit.9
RICO civil sanctions were made available to private
parties, including state and local prosecutors as a way of
encouraging its application. The definitition of "person™
in the statute for purposes of bripging an acfion is extremely
broad:
"Person": 18 USC 1961(3): includes any individual
or entity capable of holding a legal oy beneficial
interest in property. -
Further, the range of prohibited activities covers wide
territory:
Investment of racketeering income: 18 USC 1962 (a)
- "It shall be unlawful for any person who‘has
received any income derived ... from a pattern of
racketeering activity ... to use or invest, direct1y
or indirectly, .any part of such income, or the
proceeds of such income, in acquisiticn of aﬂy
interest in, or the establishment or operatioﬁ of,
any enterprise which is engaged in, or the'actﬁvities

of which affect, interstate or foreign commerce§

-68-
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Control by me@ns efufacketeering income: 18 USC
1962(b) - "It shall be unlawful for any person
through a pattern of racketeering activity ... to
acquire or maintain, directly or indirectly, any
interest in or control of any enterprise which is
engaged in, oﬁ the activities of which affect,
interstate, or foreign commerce."

Conduct an enﬁerprise: 18 USC 1962(c) - "It shall
be unlawful for any person employed by or associated
with any enterprise engaged in, or the activities
of which affec¢t, interstate or foreign commerce,

to conduct or participate, directly or indirectly,
in the conduct of such enterprise's affairs through
a pattern of racketeering activity..."

Racketeering Activity: 18 USC 1961(1) -

a. state crimes punishable by more than one
year imprisonment for murder, kidnapping,
gambling, arson, robbery, bribery, extortion
or drugs.

b. federalfcrimes specifically named, iﬁcluding
mail fraud (18 USC 1341) - mail fraud is the
federalkcriminal key to arson and important
to 1ocai‘civil actions. ﬂ

Pattern of Rﬂaketeering Activity: 18 USC 1961(5):

requires at least two acts of racketeering activity
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within ten years of each other.

- {5 (Garden City, N.Y.:Doubleday and Company, Inc., 1969), pp. 234-5.
a. Arson profit: insurance payment, false dy o 4 y.s. v. Hansen, Crim. No. 76-Cr-129 (E.D. Wis., February, 1977)
insurance claim constitutes mail fraud (18 S Bil1 Winter, "Federal Circuits at Odds over RICO Law,"
USC 1341). Thus each single arson almost : 5 ABA Journmal, December 1980, p. 1507.
invariably constitutes two acts of racketeering, propecod’ tor Drosesution of Arson Cases Seminar, Goean City,
arson in violation of state law and mail Maryland, September 1980.

fraud in violation of federal law.

Enterprise - 18 USC 1961(4) - includes any individual,
partnership, corporation, association, or other ”
legal entity, and any union or group of individuals
associated together in fact although not a legal

entity.

a. Includes a state, a police ‘department, a gang"

or an arson for hired business.

Affecting Commerce -~ as a requirement of RICQ

provides the juris&ictional justification for the
statute. In a complex economy such as ours virtually
any act "affects commerce." Thig includes collection
of insurance proceeds from an arson, from a company

doing insurance business in two or more states. )

N

1 Adapted from materials prepared for the Aetna Life & Casulty

Company and the California District Attorneys Association, 1981.
2 National Advisory Committee on Criminal Justice Standards
and Gaols, Organized Crime:Report of the Task Force on
Organized Crime (Washington, D.C.:GPO, 1976), p. 8.

&
3 Ralph Salerno and John Tompkins, The Crime Confederation ' A
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. CHAPTER V
2 SEARCH AND SEIZURE IN ARSON CASES

As noted previously, comprehensive fire scene

investigation is essential to a successful arson prosecution.
It is therefore imperative that the investigator is legally
on the crime scene or the evidence collected may not be

admissible at trial.t

While as a general rule, a seafch warrant is

; required to search & crime scene,z entry without a warrant

| may be made undér certain specified conditions. Firefighters
can enter private premises to extinguish an ongoing fire
under the doctrine of exigent circumstances.3 This right

has been codified under Maryland statute. Firefighters,

investigators and law enforcement personnel can also enter

the premises after obtaining the consent of the owner.5

As noted above, insurance personnel have a contrattual right

to investigate fires, and under certain circumstanqesjtheir
findings may be made available to the prosecutor, since
activities of”private parties are not subject to the exclusionary
- rule.

A Fourth Amendment problem arises when arson .,
investigators or other government officals enter the fire
scene after the fire has been extinguished. The warrantless
entry by investigators ggggg theigére had been extinguished

-
led to the 1978 landmark case of Michigan v. Tyler, which

has resulted in a set of multiple restrictions on the warrantless/

i
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investigations of fires.7

In Michigan v. Tyler, the fire chief arrived at e

the scene of a nearly-extinguished fire at about 2 a.m. Two
,containers 6f flamable liquid had been discovered during the
efforts to fight the fire, and they were brought to the
chief's attention when he entered the still-burning building;
Photographs of the containers and of the bhalance of the
building were taken and, at 4 a.m., the investigators left
with the two containers. The next morning investigatofs
returned and discovered burn marks. They removed pieces of
carpet, sections of the stairs and other items for evidence.
On at least three other occasions (four, seven and twenty-
five days after the fire) officials entered the building to
search for and seize evidence. No consent to search or
warrant was ever obtained. | {
| Theléourt held that the warrantless searches made

after the night of the fire yiolate@ Fourth and Fourteenth
Amendment rights. The Court went on to attempt to set out
when a warrant‘is required to investigate fires: .

~= The initial entry into the burning buildings
requires neither consgnt nor a warrant since firefighters
and officals are theré because of the existence of exisgent
circumstances,

-~Once in the building the discovery and seizure

of evidence while the fire is still burning is reasonable

C=Td -

and proper, umﬁer the plain view doctrine,

——Omée on the bremises, officials may remain for a
reasonable pa%iod of time to investigate the cause of the
fire. What qonktitupgs "reasonable time" for officials to

e

remain at th% fire scene after extinguishing the blaze is

i
)

il B
unclear. Giwen the Court's preference for warrants, a
A\

reasonable ti%e‘probably would not exceed 24 hours,

—-Eﬁt%ies made after the emergency-related investigation
must be made pursuant to a search warrant, or some established
exception to th¢ search warrant requiremént such as consent,

--Fin%lly, once officials have reason to believe
that the fire wés caused by arson, subsequent entries to
gather evidence imust be made with a search warrant supported
by probable c#u%e.

The Sdpreme Court itself summarized its holding in

Michigan v. Tyler: '"We hold that an entry to fight a

fire quuires no warrant, and that once in the building,

J .
offici}ls may remain there for a reasonable time to
|

investigate the cause of the blaze. Thereafter,

additiQnal entries to investigate the cause of the

i

fire mWst be made pursuant to warrant procedures
governﬁqgcgﬁministrative searches.® Evidence of arson
discov$red in the course of such investigations is

admissible at trial, but if the investigating officals

find pr%bable cause to believe that arson has occurred
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and require further access to gather further evideuce
for possible prosecution they may:: obtain a.warrant
only upon a traditlonal showing of probable cause
applicable to searches for evidence of crime." \
Probable cause in arson cases can be established§§
pased upon the observations of w1§nesses such as police or
‘firefighters at the scene of the fire, insurance investigators
not acting undcer the diréction of iaw enforcement personnel
or other persons with knowledgeﬁsufficient to persuade the
issuing judge %hat there is ﬁrobable cause to beliere the
fire was arson. |

‘ It should be noted that in Tyler the Supreme Court
distinguished between the “e-entries made on the fourth,
seventhwanq,twenty-fifth days after the fire was extfnguished,
and entries made later than the day of the fire. The Court

noted that firegofficials have a statutory responsibiiity to

investigate the cause of the fire to prevent its re-occuraice

and the de+ect10n of continuing dangers.

<

The Court continued,
"immediate investigation may also be necessary to preserve
ev1dence from intentional or accidental destructlon. Of

course, the sooner officials complete their dufies, the~ 1ess4

=8

will be their interference with the prlvacy of and the
)L ‘ (

recovery efforts of the victim." The Court held that the

re-entries in these regards were simply continuations}of“the
N “ R o \
) ;‘,/‘ i \\

o W
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“similar circumstances are present,

R

intial entries justified by the exigent circumstances of the

-

. fire.

. It should be noted that although there have been

(x\

no Maryland appellate court de01s1ons 1nterpreting the

Michigan v. Tyler doctrine governing fire scene searches,

the Maryland Court of Special Appeals, in the case of Robinson
v. State, 425 A.2d 211(1981), has approved a limited warrantless

search of crime scenes under emergency circumstances. While

that case involved a brutal stabbing resulting in the defendant

being convicted of assaulw with intent to murder,

/i
/

doctrine exception to the warrant requirement recognized by

%

the emergency

the Court should be applicable to all criminal cases where
Prosecutors and investigators
should therefore carefully review this decision so they may

access its possible applicability to future arson cases.

Michigan v, Tyler, 436 U.S. 499(1978), hereinafter cited
as>Tgler.
2 Wincey v. Arizona,437 U.S.385 (1978) 98 S.Ct. 2408.

Insurance companies have a contractural rigA{ and duty to
investigate the causes of fires to their insured. So long
as they do not become in effect an agent to law enforcement
personnel. (including .firefighters) they are bound only

by the te¥ms of their contract with the insured and evidence
they gather in that respect is not excludible under usual

U.S. v. Hoffman, (ch Clr ) 607 F.2d Z80.

&
O
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have opened up insurance company reports: to arson inVestigators.\g'ﬁ g }
See, Annotated Code of Maryland, Article' 38A §57,nfor the P R
duty of an insurer suspecting arson and the immunity from ‘ ]
civil or criminal liability arising from the reporting under - LW , Y.
the statute. 1 o - : s
5 Schneckloth vl Bustamonte, 412 U.S. 218,{93 S.Ct. 2041 (1973), ; o
Humphrey v. State, 39 Md. App. 484, 386 A.2d 1238 (1978). | oo
i |
6 1. 4, supra. - l = !
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CHAPTER VI v
PROSECUTION OF ARSON IN MARYLAND

At common law, the crime of arson was a willful
and malicious burninéxof the dwelling house (or other building
within the curtilage) df another person.1 Maryland has
extended and modified the common la& definifion and prescribed
penalities in Article 27 of the Code, Sections 6 through 11:
The statute provides pehgltieg for and prohibits the willful
and malicious burning (or aiding, counseling or procuring
the burning) of: _ o /
w . =--a dwelling house, ﬁitchen, shop, barn, stable or
other 3uthouse thatkis parcel to or helonging to the dwelling:
(regardless of théggygership of‘the-broperty),z

--a barn, 'stable, garage or other building not a
parcel of a dWe;ling house, or a shop, storehouée, warehouse,
factory mill or other building,3

~~a church, meetinghouse, courtﬁousé, workhouse,
school, jail, or other public building or bridge,AA

--g& barrack, cock, crib, rick, or stack of hay,
corn, wheat, oats, bkrley or other grain or vegetable “
product of any kind; or any field,éf standing hay oﬂ grain
of any kind; or any pile\2¥'coa1, wood or other fuel; or any
pile of planks, boards, pgsfs,'rails, or other lumber; or
any streetcar, railway ;gf, spip, boat, or ot?eriﬁatercraf%,
automobile or otﬁ;r;mot&rfvehicfe; 6r any other personal

properfy of another person of thngalue of $25 or more;5

Wiy ¢ P
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or personal property of any kind with the intent to defraud ﬁ«&

-—-any wares, goods, merchandise or other chattels

an insurer;6
” -~ any dumpster, or any other trash container or

receptacle belonging to another person;7

- attempts to burn certain property,8 or;

-~ setting a fire while perpetuating another crime.9

The common law requirement that some actual burning
take place remains, although the actual damage may come
frém the heat of the fire, from the smoke, or even as a result
of efforts of firefighters rather than through the chemical

. . . 10
process of combustion or wxidation.

The extent of damage
is not controlling so long as there is sufficient proof of
actual fire damage. lThis principalowas~re—emphasised by the
Court -of Appeals in a recent case which held that‘where
there was only evidence that "the place was full ofysmoke"
there was insufficent proof of burning. The Court concluded
that actual charring of the wood or daﬁage caused by the
fire itself must be shown.11 ,

Under Maryland statutes, one who aids, counsel or {7
procures the burning is guilty of arson as a principal and
is éubject to the same punishment as though he actually set

12

the fire. Procedurally in Maryland, the count of burning

and the count for aiding and counseling may be joined ;p the

same indictment.13

Maryland law also imposes criminal liability for

-80~ ) | e ?
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willful and malic¢ious attempts to burn certain property, and
includes in the definivion of attempt the placing of any
flammable, explosive or combustible material or substance in
such buil&ings or property in arrangments evidencing a
malicious and willful intent to burn such building or property.14
While convicwion for the crime of aiding, counseling
or procuring the burning requiresthat an actual fire be
set, the attempt provisions do not.15
In prosecutioés for arson and related offenses in

Maryland, the usual rulé@ governing indictiments generally

are applicable.16

The Court of Appeals has held that the words of the
statute defining arson are plain and unambiguous, that there
is little or no room for construction and the words in the H

statute have the meaning naturally giVen to them in ordinary

usage.17 Two requirements have givenzMarylandvcourts considerable

difficulty oveér the years:

--the requirements oﬁ "malice" which the Legislature
never defined in the statute.ls Where nothing beyond the‘
fact of burﬁing appears, the Court has consistently held

that the fire must be presumed to be natural or accidental

in origin.19 The corpus delicti of arson, which the Court
of Special Appeals has called "diffiéult to prove in arson
case$"20 requires an affirmative showing of willfullness and

maliciousness in establishing the criminal agency of somé
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person who set the f.ireuz1 Recognizing that proof of this
corpus delecti in arson cases is usually difficult because

of the clandestine nature of most arsons and the circumstantial
proof in most cases, the Court has held confessioné with only
partial and slight collaborative evidence sufficient to

22 A wide range of evidence

prove malice and willfullness.
to prove malice or motive has consistently been held admissible
in arson cases.23 The intent must be to burn a specific
structure or property causing harm to a person or persons.24
The offense does not require that the dwelling house be
occupied or that the property be in use for the purposes
mentioned in the statute, leading the court to hold that in
Maryland the offense is one against the property, rather
than against the security of habitation.2? S |
An indictment for arson must be sufficient to
charge the crime and all its necessary elements.26 It is
sufficent to charge the statutory cfime of arson or wrongful
burning in the 1angua§é of the statute, although it must be
specific enough to identify the particular offense and

26

distinguish it from all other offenses. In other ﬁbrds,

the defendant must be sufficently apprised of 'the charge
against him in order to prepare his defense.27

Charges umder those sections of Article 27 which
require malice or willfullness will be defectibe unless the

indictment charges that thé%act charged was committed maliciously

or willfully.z8 The actual burning or damag;gg of the fiber

AN
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of the wood or other property, by fire burned must ,also be
alleged.29

One who was present, actually or constructively,
aiding and abetting the setting of the fire or the burning,
or causing the property to be burned, and who is therefore a
principal may be charged as alprincipal and not specifically
with aiding, counsel or procuring.30 h

An indicfment charging the burning of buildings
not a parcel‘of a dwelling house must sufficently describe
the property claimed to have been burned and allege that the
building is not a parcel of any dwelling house.

The indictment is not insufficient if it alleges
ownership of the dwelling house in the real owner, irrespective
of the occupancy of the building”at the time of the a.rson.31
Beyond the nature of the property burned, which requires
that the indictment charge an offense under the proper
section the actual burning and its willful and malicious
origin must be alleged and proven to establish the corpus
delicti. Where only the fact that a\structure was burned,
and no willful and malicious act of some person criminally
responsible is shown, the presumption is that the fire was

32

caused by accidental or natural causes. The mens rea, or

deliberate criminal intent of the accused miust be alleged in
the indictment and proven at trial.SS
Evidence of incriminating circumstances tending to

show‘motive, malice or intent is admissible to prove this element
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of the offense. A recent Court of Appeals case héid that

the requisite malice could not be inferred from the willfullness

of the defendant's actions where the record was devoid of

any evidence that he intended to do harm or did in fact harm

others.34

"malice" is a significant departure from the common law and

previous Maryland cases and should be considered by prosecutors

in drawing indictments and preparing for trial.

The Maryland courts, however, have not been so
restrictive in holding circumstantial evidence sufficent to
connect the accused with the crime. Numerous cases holding
that the defendant was sufficently connected with the fire
to establish his criminal agency even when he was seen at

the fire location several hours prior to discovery of the

35

fire have been held sufficent. A case¢ hinging on the

identification of the accused as a "lady wearing a floppy
brimmed hat" as the last person seen leaving the room where

the fire started has been held sufficient to support the

corpus delicti.S®

Evidence of inventory which was over-valued for

37

insurance purposes has been held admissible, as has a

variety of other evidence of motive such as revenge, spite,
and previous vandalism. Maryland courts recognize that the

clandestine nature of a;son may often require proof'by
/ o N

entire@y circumstantiai evidence, including inferences which
3 ,///
]
/‘
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This restrictive interpretation given to the term

(v

g,

Mgt

may be reasonably drawn from the evidence as to malice and

willfullness.38

While there must be some corroboration of
the testimony of an accomplice as to theAidentity of the
accused as the perpetrator of the crime, it is not necessary
for corroborating evidence to be sufficent in itself to
convict, it need only support some of the material points of

the accompice's testimony.39

1y Blackstone's Commentary 220, Perkins, supra. p. 217.

2 Article 27 §6.

3 Artiele 27 $7G.

!

4 Article 27, §7, At common law, a church building was often
considered a "house" in the sense of a dwelling house. See
Perkins, pp. 216 ff.

5 Article 27, §8.

6 Article 27 §9.

7 Article 27, $9A.

8 Article 27, §10.

9 Article 27, §ii.

10 Perkins, Chapter 3, p. 220, Fulford v. State, 8 Md. App.
270, 259 A.2d 551(1969), Hines v. State, 34 Md. App. 621,
368 A.2d 509(1977), Borza v. State, 25 Md. App. 391, 335

11 A.2d 142(1975).

Hines v. State, supra.

12,Butina v. State, 4 Md. App. 312, 242 A.2d 819(1968).

13 wimpling v. State, 171 Md. 362, 189 A.2d 248(1937).

14

Ibid.
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15
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16
4

17
18

Chambers v. State, 6 Md. App. 339, 249 A.2d 152(1975).

Biutina, supra.

Brown v. State, 285 Md. 469, 403 A.2d 788(1979),

In Brown v. State, supra, the Court of Appeals defined

what "willful and malicious" means as employed in the statute.
In this case, the defendant, an officer of Laurel Raceway,
had been under pressure to have the old clubhouse
demolished. The defendant arranged to have the building
burned. He was convicted of being an accessory before

the fact of an arson. The sole issue on appeal was whether
the burning without a permit of an abandoned clubhouse

was "malicious" within the meaning of the statute.

The Court of Appeals held that where the Legislature -has
never defined "malice", the_ term should be given its
ordinary and natural meaning which the Court found to be

- as having an intention or desire to harm another., The

Court refused to infer malice from the willfullness of the
defendant's actions where the record was devoid of any
evidence that he intended to harm or did, in fact, harm
others. This restrictive interpretation given to the -
term "malice" is significant and should be brought to the
attention of prosecutors. But more recently the Court

©of Special Appeals (Debettencourt v. State, : Md.

19
20
21

22
23
24
25
26
27
28

App. y 1112 Sept. Term, 1980, filed April 21, 1981)
included "reckless or wanton" disregard of the consequences .
of a dangerous act as within the mental element of mslice
required by Article 27 §6.

el

Brown v. State, supra.

Hughes v. State, 6 Md. App. 389, 251 A.2d 373(19869).

Ibid., See also List. v. State, 18 Md. App. 578, 308 A.2d
451(1973). 7 :
Bollinger v. State, 208 Md. 389, 117 A.2d 913(1955).

&

Brown v. State, supra.

Ibid.,

Ibid., See also Wimpling v. State, supra.

Butina v. State, supr&;

Wimpling v. State, supra.

Boréa v. State, supra.-

9 “86"'
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29
30

31

32
33

34
35
36

37

38
39

Hines v. State, supra.

Wimpling v. State, supra.

Ibid.

Hughes v. State, supra., Wimpling v. State, supra.

Brown v. State; supra., Nasim v. State, 34 Md. App. 65, 366
A.2d 70(1966), cert. denied 434 U.S. 868.

Brown v. State, supra.
Ibid.

List v. State, supra.

Borza v. State, supra.

Nasim v. State, supra., Brown v. State, supra.

Wright v. State,‘219 Md. 643(1958) and Bollinger v.
State, supra.
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Maryland prosecutors in preparing for the trial of arson cases.

J

. CHAPTER VII
TRIAL TACTICS x
Once the evidence has been evaluatedégﬁé the decisioﬁ toﬁ
c;arge made, the trial?;f érson cases is notvsubstagﬁially different

from the trial of any other criminal case réling"heavily-pn

.- circumstantial and scientific evidence to support a conviction.

Recognizing, however, that the crime of arsdn is unique
and often difficult to prove, some prosecutors have de?eloped
special trail tac£ics for arson caseg. This chapter contains
an outline .of such trial tactids which was prepared by United {
States Attorney for the ﬁorthern District of Ohio. While all
of the information contained in this outline may not be applicable
in»every arson case, or under specific statutes or rules of

court, the outline’shou%g provide a convenient reference for

__ /INTRODUCTION

Why are arson cases so difficult to prove? What makes

arson cases different from other cases? What can a pﬁbsecutor
b A .

do to improve the rate of con¥iction in his or her jurisdiction?

(e

The answer to the last éuestiogldepends on an analysis of ?he
first.

The arson statgtes are not complicated. The basic arson
statuteosimply requires that the state must prove beyond a
reasonable doubt that there was a fire; that the fire was

intentionally set; and that the defendant and/or an identifjed

b
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VJ

cd

’Q\A

"

R T e o T LR e

- ¢@.@~W'\k¢¢%w¢y e
i F

7

n



accompliée and/er a ce-conépirator seE“the fire. As a
practical matter, the pfosecutor ﬁfoves that a defendant

set 4 fire by proving that he had the motive, means and
opportunity to set it. There are four essential elements of
proof: cause, dpportunify, motive and meane.: If a property
owner is ehafged with paying another person ﬁo commit the |
crime, additional evidence of the agreeﬁentris required.

There are‘fwo bgsic categoiies of ersons. uMosi arson
fires are set out of vengence. Other arson fires are set
for profit. The type of evidence ig vengeence:cases and
profit cases will be different. The evidence will also vary
based on the type of building. The basic problems in prov1ng
the case are the same.

The "opportunlty" problem is presented in most arson
prosecutlons.‘ The obv1ous problem in apprehending arsonists
is that witnesses rarely see them enter and leave the buildings
they burn. Unlike armed iobberies,’there is no reason or
opportunity for witnesses to observe tﬁe criminal in action.
Soﬁe perle whe se£lvengeanceafires do nqt’care who sees
them. Most people who set fires ;dnt tOugef ayey %rem theg
scene of the fire as soon as ﬁossible an& set up an alibi.
The time requlred for a fire to develop to the p01nt where
the flre w1l] he seen and reported prov1des eﬁough time for
the arsonlst to get away and create a "time é;pm problem.

The "tlme gap" problem is. further comgilcated by the fact

v

that delaylng,deGlces can be used to start the&flre. Iq!

T

«S0

into or out of the building and the owner of the building

addition, alibi witnesses often create a "time gap" problem.
: Hopefully, investigators will find witnesses who can
identif?upersons who were in or near the building before the

fire was discovered. The gap in time between when the

asuspeets were seen near the building and when the fire was

discovered’must be explained. There must be evidence that

the fire could reasonably have been started when the suspects

were in or near the building or there must be evidence that
a delaying device was used.
It is rarely‘possible to preve that a suspect had the .
exclusive opportunity to set the fire. Defense attorneys
can reaeenably develop a theory that unknown intruders
entered the building after the defendant-left, and set the
fire. Proving that the defendantkand/or an identified

accomplice and/or an identified co-conspirator had a reasonable

‘opportunity to set the fire is the first step in proving the N

crime.
If a suspect had the opportuhity to set the fire, the ;~

next questien is did he have the means to set the fire. If

‘it is determined that the fire was started by spreading

gasolnne, the question is how did the gasoline get into the

'(

bulldlng. If the suspecté?were'not seen carrying anything

claims he or she kept no gasoline in the building, it will

|
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be argued that the suspects: who had the opportunity to set

the fire did not have the means to set the fire. s

Assuming that there is evidence that a suspectkhad the
opportunity and means to. set the fire, did the same suspect
have a strong motlve to set the fire? Motive is not technlcally
an element of the crime; however, evidence or lack of "evidence
of motive is given great‘weigut by. jurors..

Tue setting of a fire is an.inhereutly unreasonable
act. Jurors expect uore than sliéht evidence of motive. A

suspect may have had an argument with a victim. .It does not &

logically follow that the suspect would get even by burning i

the victim's building. Insurance alone on a bulldlng is not
" a sufficient motlve. |

The motive problem 1s further complicated by the faCL o

that more than one person will have a motive to set a glven

fire. Other persons may be vandals. The prosecutor has\the

burden of suoﬁingqthat 2 defendant had a stronglmotive to

set the firz and that other persons did not have an equal

motive. | ; |
Every arson prosecution is premised on evidence that

the fire ﬁas intentionally set and not accidental. .Unless

there is strong ev1deuce that a fire was intentionally set,

In some cases the cause of the fire is obv1ous. In many

cases a defense attorney can develop a theory of the possible

accidental causes of the fire.

kY i

o 0

b -92- - 7 0

Proving the cause of a fire is not like proving the
cause of death in homicide cases. The opinion of an expert
fire scene investigator is much more susceptible to impeachment
than ‘the opinion of a coroner in the average homicide case.
The fire expert must present affirmative proof that the fire
was set“as‘well as evidence which eliminates all possible
accidental causes.

Like the coroner, a fire expert can provide valuable
corroborating evidence. If a "torch" testifies against a
property owner and says that he s t the fire by spreading
gasoline in the stalrway, the expert can determine where the
fire was started and what accelerant was used. If a homeowner
sets a fire to collect the proceeds from insurance on furniture
which had been removed from the house beforg the fire, the
expert can tell from the burn pattern whetLer or not the
furniture was in the building at the tlme nf the fire.

ﬁufortunateiy, the examination of the flre scene is

”often insufficient to eliminate all pOSSlble a001dent41
causes and provide corroborating evidence. Because the
setting of a fire is inherently unreasonable, j&pgrs are
concerned about exactly how the fire started.’ Jurors are
homeowners; they maY tend to identify with another homeowner‘:
who had a suspicious fire. “ |

It is not uncommon for experts to dlsagree about the

cause of a fire. This fact alone can create reasonable

RN
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doubt in the minds of some Jjurors. Jurors are also suspicious
when the determination that the fire was set is made by an
expert who is paid by an insurance company. Like all elehénts
of the crime; causation must be proven beypnd a reasonable
doubt.

In purely legal terms Arson cases are lost because
there is a failure o} proof on one or more elements of the
crime. In practical terms, arson cases are lost‘because‘
evidence was either not developed during the investigation
or was not properly presented at trial.

Some of the problems which are frequently encountered
in arson investigations and prosecutions are as follows:

I. THE INVESTIGATION

A. General Problems

1. A typical arson investigation will involve
many pgrsons. The fire fighters; the fir?
invest%gators, the police detectives, building;
inspectbrs, insurance personnel and others
are involved developing the evidence of the
crime. Becauge of the number of persons
involved, an éfson investigation is often
fragmented and disjointed. There is often 7
no clear plan or objectives forlthécinvestigatio;.
“There is no one person responsiblé for directiﬁé
the investigﬁtion and meeting theﬁréquirements
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of a successful prosecution.
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2. Arson prosecutions are unique in that
the prosecutor bears Hot“only the burden of
proof but also the burden of disproof. The
prosecutor must disprove that the fire was
accidental. The prosecutor must disprove
that other persons had the motive, means and
opportunity to commit the crime.

3. Arson for profit cases combine the problems
invelved in street crimes, such as witness
identification, and the problems involved in
white collar crime, such as gathering fipancial

records to prove motive.

B. Investigation of the Fire
1. The féct that a crime ha:s beén commi ted
" is not immediately apparent 4o the investigators.

An arson fire is fought like any other fire.
The firefighters are moréqconcerned about
extinguishing the fire than developing evidence
of a crime,

2. The scene of a fire is not like an ordinary
crime scene. The fire itgelé may destroy
some evidence of the crime. The process of
fighting the fire may destroy some evidence.
After the fire is extinguished, the focus of |

attention is on cleaning up the fire scene and i
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securing the building. The owner of, the-

building may be permitted to enter the buildiné

and remove items which may be evidence of the

crime,

Fire investigators do not treat the scenex

of a fire the way crime scene investigatoﬁ%
treat the scene of a homicide. The fire
investigators will be concerned with the
evidence that the fire was set ané not with
"trace" evidence such as fingerprints which
could connect a suspect to the crime scene.
The fire investigators condﬁct the inspection
after debris has been removed, thus preventing
the expert from giv%ng testimony about the
lack of accidental caﬁses.

Fire investigators-may not take photographs
or pull samples for chromd%déraphic testing
if their examination of the scene convinces
them of the cause of the fire.

Information about the chain of evidencg

may not be recorded. w

Fire investigators may commit Fourth Amendment
violations when reentering a building.

There may be conflicting expert opinions

about the cause of the fire.
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C. Investigation of 'Suspects

1.

2.

3,

4.

T

The investig;tion of suspects will
usually not begin until the cause of the
fire has been determined. Thig delay often
results in the loss of valuable time. Wit
the passage of time witnesses will be less
reluctant to come forward.

- Frequently the owner and tenants of the

building are not,thoroughly interviewed.

" The owner and tenants of g building are the

most direct source of information and records
concerning the building, and whokwould have
the nmotive, means and oppoftunity to burn it.
The motive for setting the fire is not
immediately apparent to the investigators
“and the evidence of motive is not developed.
Many police departments do not havk the
manpower to conduct a thorough investigation
and develop evgdénée of cdn@piracy.
eIndices are not“available to cross-reference
evidence of insurance fraud.
Evidence which would corroborate the statements
of accomplices is often not developed.
Evidence rebutting a suspect's alibi is

often not developed.
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8.
The

Arrests are sometimes made prematurely.

L

e,

Prosecution

1.

‘4’

JQE%pert witnesses are not properly prepared

The grand jury is not adequately usgii: to
collect records.

The prcsecufbr does nofiadequately provide
guidance to the inveétigators concerning the
types of evidenceﬁwhich wil%_be required and
how to obtain it. i - |
Because few arson cases go to trial, many
prosecutors iack experience with the special
problems involved in proving arson. There is
very little ﬁesource information available to
assist new pfkgecutérs to prepare for arson cases.
Defezndants areJoften premafﬁrely indicted and
under-indicted.

Requests for discovery are not answered with

complete witness lists and exhibit lists.

to testify at trial and utilize the physical

evidence.
b

il

Accomplice testimony is not developed and
corroborated. .
Motions for directed verdicts are not adequately
answeted.

Rebuttal evidence is not anticipated.

o
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These are some of the problems investigators and prosecutors
encounter in proving arson cases. With proper investigation
and prosecution the problems can be overcome.

OPENING STATEMENT

The opening statement in an arson case provides a unique
opportﬁnity to persuasively communicate information to the jury.
The fragmented process of direct examination does not lend itself
to persuaﬁing people about the ultimate issue of guilt. A good
opening statement will l4y the foundation for the evidence and
for final argument.

Some prosecutors are of the opinion that opening statemenf
is a good time to get in the hearsay and opinion evidence which
connects thé case tbgether, It is improper to refer in opening
statepent to evidence which will not be admitted into evidence
during the trial. HOWeVer,kin opening stateﬁent the prosecutor
can talk in conclusory terms about what the evidence, both direct
and circumstantial, will prove.

The foilowing are some of the goéls of ar effective opening
statement:

1. To prevent a clear concise outline‘of the case
with emphasis on names, dates and locations:

2. To create an impression of confidence without
overstating or misstating the facts;

3. To personalize the state's case and the witnesées
while depersonaiizing the defendant and his or

her case;
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4. To "show case" the strong e#idence of guilt and P 4 b A'prosecutor should start strong. If possible,

: - Ny ¥
minimize the impact=st the weak evidence; £

t

| ‘

| the first sentence should summarize the crux
¥ ‘ 7 |
4.} ~of the case. For q;amﬁle, a good cpening line

5. To explain the theory of the scientific evidence

in a manner that the jury will understand; and in an arson-for-profit case would be: "This is

6. To create enough interest in the case to“Cause a caseyabout fire. A fire which the defendant
the jury to want to hear the evidence. paid someone to set4in a house he owned for the

, :
The following;techniques of opening statment can effectiveiy purpose of collecting the money from the insurance

be used in opening statements of arson cases: policy." What the jury should remember best

should be said first.

1. Apply the rule of primacy: People remember best ' |
2. Use the»"story book" technique. Talk about what

who wants to be persuasive does not begin by happened the way a novelist would describe the

asking the jury to disregard what he or she is event. A proper use of this technique will make

the case {nteresting and understandable for the

{

|

{

|

|

i

|
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what they hear first and last. A prosecutor. ~aj
3

|

v {
about to sdy. 5
f

|

f

7 .
When the prosecutor stands up to make his or e § } j )

. P p K€, v o Jury. It can also have the effect of personalizing
her opening statement the jurors are primed to the people involved and having the jurors identify
hear about why they should sghd another human with them. For example: "At about tWoTO'clock
being to prison. They should be rested and receptive. in the morning of August 24, 1979, John Smithw

S | ’ ,
They have just heard the judge explain that what was driving home from his job at the Holiday
the attorneys say is not evidence. They know Inn. He was tired and listening to the radio
! that the prosecutor is an advocate and will put When he was stopped at the corner of West 05th
‘everything he or she says in that context. The /R ) i ; . L
, ery g y J ol | and Howard he saw flames coming from a furniture
moment is ripe for the pro§§cutor to get into i i store ‘on the corner and saw & young man running
the facts. Many prosecutors begin by going to Q- ﬂg away from the store on Howard Street."
s u S : .4 .
great length to explain that what they have to . . \ = .

s el ‘ S . j 3. Use the "play back" technique: The goal of the
,say is nap-@¢idence. Such a statement dilutes $ ) . ) ' :

. o : entire trial is to have the jury reach the same
the persuasive impact of opening statement. 3 (m .
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conclusion the investigators reached. If the
evidence is disclosed to the jury in the same
sequence)that it was developed during the course
of the inVestigation, the jury can appreciate

how and why the investigation was conducted in
the manner that it was. Start with the discovery‘
of the fire and work it back.

Use simple language: Opening statement is not

a pleading or contract. Prior means before.
Subsequent means after. Proceed means go to.

Use opee}hg statement to explain the principles

behindw%he expert and scientific testimony:

Explain how a fire scene investigator determines

the origin and cause of a fire. Explain the

principle behind gas chromtography.

Use opening statement to explain insurgnce company
procedures and how it was possible for the
defendant to acquire insurance and be paid for

a fire which was obviously set.

Use opening stgtement to explain any ﬁlea

bargains which were given to sfete's witnesses.
Read the indictment at the close of opening statement
end explain any peculiar elements. The only h
technical requirement for opening statement is
that the pgpsecutor say that the state will prove

every eleméht of the crimes stated in the indictment.
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. 9. Bait the de&ense attorney into giving a complete
opening statement.. If the defense attorney commits
himself or herself to’one theory of defense,
the prosecutor can frame his or her case accordingly.

EXPERT TESTIMONY
_ One of the unique aspects of an arson trial is the use
of the fire investigator and chemist as expert witnesses. 1In
regard to the testimony of fire investigators, the following
questions often arise:

1. Who is qualified to testify as an expert?

2. What are the essential questions which must be
asked of the fire investigator and what are the
limits?

3. How do you prepare the fire ivestigator to testify?

4. VWhen should the fire inéestigator be called to
testify?

QUALIFICATION AND COMPETENCE

{
A person %ho is experienced in determining the cause and

" origin of fires is competent to testify and give his or her

opinion about the cause and origin of a fire.
The question of how experienced or how much trainingka
fire scene investigator must have before he or she is competent

to testify as an expert is open to some argument (see 88




S

ALR.2d 230, 253). There is no reported case which defines, -
in terms of minimum number of investigations or an amount of

training, which an investigator must have before he or she

* will be permittted to testify. The issue of the competence

§
of an expert is a matter for the trial court to decf&e. The
trial court has great discretion in makiﬁg that ruling. 1In
the vast majority of arson cases the competence of an expert

will not be an issue. Most fire scene investigators have

" considerable experience as ffire fighters and some seminar

training even before they investigate their first fire.
SCOPE OF DIRECT EXAMINATION

R

The questions which must be asked of a fire investigator

fall into the following categories:w

2

1. Introduction and qu§iificati6n;

s

2. Quéstions about the invéstigabion of the fire -
| scene and the facts which arevthé basis for the
. é%pert‘s ¢vinion about the point of origin of
the fire; H
3. "The" questioq about the expert's opinion ofkthe
| horigin; | \
*“ 4. Questions about the facts whic¢h are the basis
for expert's opinion‘ab;ﬁt the caﬁse of the fire;
5. " "The" question about the expert'é opinion
of the cause of the fire;

6. Questions relating to the identification and

authentication of photographs; samples and other

exhibits; (j}3

7 ©
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7. Questions ?elating to chain of evidence; \

8. Other hypothetical questions which are within

the scope of the expertise of the expert,

The qualifying questions must be asked first. The information

ab - . s
out the expert's experience is important for the Jjury to know
]

but it is the facts upon which the expert bases his opinion

which is the crucial information for the Jury to hear and remember

According to the rule of Primacy, people rememfer best what they

h . ; .
ear first and last. The object is to get through the qualifying

questions quickly and thoroughly. The questions which need

be asked and answered are as follows:

1. Sir, will you tell us your name, please and

spell your last name for the court reporter?.

A. John Smith

Q. What is your ﬁrofession?

A. I'ma fire Scene investigator (or an
arson investigator) and a membeféof the
Fire Maréhal's Office.

Q. What are your duties and responsibilities?

A. I investigate the scenes of fires to
determine where g fire started and what

caused the fire,

Q- Do you have any special training or experience

that qualifj i
‘ q 1f1es€you to perform these duties?

There need be only the cne qualifying questi%n. The

e ~105-
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'prosecutor and fhe expert should agree in advance on how %he
question should be answered. Some experts tend félbe vague
about the number of fires they have fought, .the number of fire
scenes they have invegtﬁgated, and the training seminars they
have attended.
A good'&nswer to the qualifying qﬁestion will include the
fdllowingg ,: | | o
1. The approximate number of fires the.investigator
has fought. |
2. The approximate number of fires the investigator
ha@finvestigated. v&* '
3. Thé major seminars and training”schools the
ihveétigator has attended. .
4, Courses taught by the invesfigator, &fticles written,
profe§siona1 journals the expert re;ds on & regplar

basis, memberships in professional organizations.

The‘goal is to not allow the expert-to be eithe; boastful

or shy apd to geﬁytﬁrough the qualifying Questioqs quickly. L\’

K
It is not good practice to dccept a stipulation concerning the \
0 . )

}

question,vit is also good practice to ask a few background questions

qualifications of an expert. In addition to the qualif§ing

about the organ{zational structure of the investigators departﬁent.
Also, by way of introduction and background, it is good

practice to ask the expert&%o erlaithhe theory of ;g?é SCene

ﬁ , =

investigation. It is sufficient to ﬁsk:

C ‘ T
/
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"~ for.good direct examination.

i

Q. 8Sir, would you tell us what is meant by the terms

origin and cause?

A; Origin means the location where the fire started.
Cause means how the fire started. ‘There are “
two basic causes of fires; accidental causes
which includes fires started through human negligence
and carelessness; and incéndiary cause, which
means fires which are intentionally set.

Q. How are you able to determine the cause and origin
of fire?

A. The point or area of origin of a fire can be determined
by inspecting and following the burn patterns
which are left on the floors, walls and ceilings

of a building to the lowest point of'burning

and the point or points where the burning has

been most severe. The point or points of origin

" must be closely examined for any indications
of either accidental or intentional cause.

The substantive testimony of the expert about what he or
she saw and did‘requires the application of the standard rules
Have the expert explain, step-by-
step, what he or:éhg did and saw.:;Establish the facts about
thé point or points of origin BefOfg proceeaing to the questions
about the cause of the fire. If the”}bundation is“l;id that

the point of origin was at a4 particular location, the evidence

about the lack of accidental causeg’at tﬁé point of origin will

[
w
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logically be more easily appreciated and understood by the jury.
The questions which call fsr the expert to give his or
her opinion abodt the origin and cause of a fire often present
problems., The problems relate to the factual basis for the
expert's answer. The rules are as follows:
1. An expert opinion may be based solely on)the personal
observations and experience of the expert.
2. An expert opinion may also be aﬁked to give an opinior”
based upon facts which are in‘e&idence in the trial
of the case in question.
3. An expert opinion may not be given which ;s‘based on

the expert copinion of another experth%ho has ot testified

s

or upon other hearsay information. e -
A fire investigator will typically base his-or her opinion,
in part, upon what other persons have told him. For example,
the fire investigator my base his or hef opinion, in part,
upon what the chemist at the lébQéaid about the reéults of a
chromatographic:test. The fire investigator my also base
his or her opinion on the fact that the gas ahd electricity
in a building had been turned off at the time of the f%pe.
If the fire investigator had 1eapned about the gas andﬂ
electricity being turned off fréﬁ”a clerk at the utility
compaﬁy, this would be hearsay. ‘it is‘more common for thé
‘éxpert to simply testify that kis or her‘bpinion is based,
in part, on what he or she learned froﬁﬁFgading police and
fifé department reports. This isianother example of basing
-108-~
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an opinion on hearsay.

The hearsay problem can be avoided if the expert is called

to testify after the other witnesses who have supplied the hearsay

information. The prosecutor would then include in his or her

question which asks for the expert's opinion all the facts which

the other witnesses have testified to and
to the expert's concliusion. For exam%le,
could take this form:

Q. Sir, basgd'on your tréining
examination of the scene of
assumptions, I will ask you
an opinion based on a level
of the cause of the fire.

the sampié you scraped from

which contributed

the opinion question

and experience, your
fire and the following -
whether you have

of sgceientific certainty

First, assume that

the west wall was

found to contain the vapors of gasoline. Next,

assume that‘the gas and electricity had been

turned off before the fire.

that no gasoline or gasoline

was stored near the point of

Finally, assume
powered equipment

origin. Based on

Wt

those considerations, do you have an opinion

)

about the cause of the fire?

A. Yes
Q. Tell us what it is.
At L[] L) L

If the assumed facts were in evidence by virtue of the

testimony of other witnesses, the question would be proper.

~-109~
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.;This example is not the type of simple and concise question
which prosecutors iike to use. However, this_form\of the -

question may be required if the defense attorney knoys tﬁg

i

rules of evidence. o \J&
H \/ N
A more complicated problem jis presented when the chemist
who performed a gas chromatograpp test on a sample from the
fire scelie testifies. His Opini?n about the presence of
gasoline in the sample is based:ph a comparison of the
profile from the test to the pr?file for gasoline supplied

to him or hex laboratories. Th? chemist is stating an

expert opinion based on the opibion of another expert, or at
E ; I

leasf upon the hearsay informaﬂﬁon contained on the profile

from the laboratory. Fortunatély, an exﬁert is allowed to
Il

refer to a scientific treatise*to corroborate his opinion. Pl
A standard chromatographic proﬁile, whether or not it is
contained in a book or collectﬁon of standard profiles,
! 4 |

should qualify as a scientifi&’treatise for the purposes of

a chemist's testimonys: i

H

The use of photographs aﬁd diagrams to illustrate the
expert's testimony about the point of origin of the fire is

essential to meet the State'sﬂburden of persusasion. The

jurors will understand the significance of a photpgraph if

. | \
the expert is alldWed to show| them the photographcgnd describe

it while he or she is ﬁestify[ng. For example, a picture of
‘ !
a wall which has been burned Pooks like a black wall. A
: " i
fire investigator may be,gbléfto explain to the jury that on

O

_j"_ 10_

P

the black wall is a burn pattern caused by gasoline.

The admission of photographs into evidenceﬁand the use
of photographs during the trial are matters which aré left
to the sound discretion of fhe court. The only firm requirement
for the admission of photographs into evidenée is Qhat they
fairly and accﬁratély represent a matter in controvgrsy.

Other questions are often asked of an expert for the
purpose of corroborating or disproving a theory of how the
fire started. Most often the expert cannot answer the
questions, A fire investigator cannot determine how long a
fire had been burning before it was extinguished. Expe#iments
can be performed in a laboratory which can demonstrate pow

much heat a material must be exposed to in order for a 5

i
|

certain depth of char to result. For the most part, these
experiments are too inconclusive to provide an expert with
enough information to form an opinion about how long &

. i
particular fire burned.

<

Experts are also often asked if a dela&ing device could
have been used to spart the fire. On issues of causation,
an expert opinion must be based on probability rather than
possibility. Accordingly, most judges will not allow questions
about delaying devices when the remains of the delaying
device were not found. However, a recent California case
would allow an expert to affirmatively testify that it is

his opinion that a delaying device was used. If there are

facts which would support su¢éh an inference, the testimony

. =111-
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“‘ by the defendant is the best evidence of guilt.

hould be allowed (see People v. Sundleee, 70 Cal. App.3d 4y
sho ¢ L ' / s . The testimony of an accomplice is only as good as the

o

evidence which corroborates what the accomplice said. A

477, 138 Cal. Rptr. 834).

At i

The timing of an expert's testimony can present a

s

. ‘ prosecutor can make a list of how every fact testified to by
problem. The general rule is that there must be evidence of

, the accomplice was corrobora%ed by other evidence. The fact
the criminal agency, the corpus delicti, before evidence is x _

, that the accomplice is the defendant's friend and associate
presented concerning the defendant's guilt and motive. \ =

and not a friend of the state should be stressed. The state
Seemingly, the expert should be one of the first witnesses. '

However, if the expert bases his opinion on facts which must .
‘ do. The truth does not belong to anyone. The truth -of what

o

|
4

| does not select accémplices to be witnesses; the defendants
. ) |
be in evidence before heé-or she testifies, the expert should |
|

AT .
. . happened in a case is known to people who have first knowledge
be called later in the trial. Most judges can be convinced
of the crime. An accomplice is one of those persons, If
that the evidence that there was a fire which was of suspicious ‘

the testimony of an accomplice is corroborated, it should be
origins is enough evidence of the crime to allow the expﬂrt

believed.
to be called later in the trlal. f ' . o,

. h ‘{E Defense attorneys will attempt to narrow the issues in
FINAL ARGUMENT : hie
a case to the proposition that the jury must belleve the
During every stage of the trlal the prosecutor and

accomplice in order to convict. The defense trles to focus

[

defense attorney are 1aying the foundation for the final ,
the attention of the jurors on the accomplice and turn the
arguments., In arson~f0r~prof1t cases the prosecutor must o
; . trial into a popularity contest between the accomplice and
lay the foundation to persuasiVely argue the weight of the s
, ; the defendant. The prosecutor must focus the attention of
circumstantial evidence, the credibility'‘of the accomplice 2 Y

the ju#y corroborating evidence and the fact that the accomplice
testimony, and the proper application of the reasonable

is the defendant's friend. Defense attorneys sometimes

doubt standard.
; , . : argue that the accomplice committed the crime without the |
A prosecutor should never apologize for using circumstantial
’ involvement of the defendant. In such cases the prosecutor
evidence. Circumstantial evidence is oftén more reliable ' N
. ) 2 must stress the defendant's motive.,
than eyewitness testimony. Circumstantial evidence does not

, ‘ B Reasonable doubt is the "bottom line" in any case.
rely on the eyesight or memory of-owitnesses. An unbroken 1

{ ) . i

Many jurors equate reasonable doubt with certainty. A
chain of circumstances and events which are connected together ‘:F .

o
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prosecutor should never apologize for not proving the defendant's &i;

guilt to a ceritainty. Nothing in life is certain. Using
the example of a persoanho must decide whether gr not to
have surgery performed on a familﬁiaémber is a good Wa§ to
put the iséue in perspective. Common sense and logic will
dictate yhaf is most reasonable and probaPle but not what is
certain. | 1
Some defense attorneys use the line that jurors should

not "guess the defendant into prison". The application of
common sense and logic to a problem is not guessing. Other
defense attorneys will use the technique of rhetorical
questions and ASR the jury whether various éonclusions are
;easonable. A good response to the line of argument is that
the commission ofia crime is inherently unreason&bié and Moo
that in committing crime people do unreasonahle things which
cause tﬁgm to get g%ught. ‘If people only committed reasonable
crimes in a reasoﬁﬁé@e manner, the courthouse would be one story
tall instead of five stories. | .

C Final arguments in arson cases yfequire the prosecutor
to effectively argue the,evidénce of motive. The setting of

: . i
a fire is an inherently 'unreasonable act. If the fire was

set out of vengence, ﬁhe prosecuter must discuss the potent;al

for people to take out their frustraticns in a destructive

\\ .
manner. If the motive\is,profit, the prosecutor must argue

that people will do many t%ings fbr even a small amount of

x

money.

~Above all, the prosecutor must make the jury aware that
. : e

GISR
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- crimes are committed in a manner to conceal guilt and the

evidence of guilt. If common sense and logic are not applied

to the evidence of guilt, the jury system will not function
to defend and protect.
Final argument is a skill which develops with time and

. experience. Every prosecutor has his or her "lines" for

final argument. Some excellant final arguments weave the

facts into the law. In order to do this, the prosecutor
must know exactly how the court will insﬁruct the jury.
Uprosecutors should therefore review and be familiar with

;7:Ehndard arson jury instructions so that the State's closing
argument includes all relevant eViaence;aecessary to support

. . i\
a conviction. ﬁ

[
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APPENDIX

The following series of "profiles" was designed to

assist prosecutors in ev&luating the evidence obtained

during the course gf an ‘arson investigation, to ensure that
this evidence is sufficient to.support a conviction for the
crime charged. 1In addition, these profiles which, were

originally’deveioped by the United States Attorney for the

o ] Northern District of Ohio, provide a check list for the

assemblying of relevantsinformation necessary for the trial
of the case. Much of the information can be provided bymthe

owner of the building, while the balance can usually be

a obtained by reviewing fire and police department offense

{h) reports, or insurance company and courthouse real property

3

records. In some cases, firefighters, and arson investigation
personnel should be personally interviewed by thé-nrosecutor
when adequate information is not available from such reports
or records.

PROFILE OF THE FIRE AND INVESTIGATION CHECKLIST

I. The Fire
A. Discovery of the fire:

1. When was the fire reported?

I ©

£

2.

Copy of the phone log or tape recording which is

evidence of the report and the time it was made?

-117-
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*NAP =

3. NAP* of dispatcher who received the report?

4. NAP of the person who reported the fire?

5. Statem@nt of person who reported the fire?

6. JIf t@efpérson who reported the fire was not
the pegson(s) who first discovered the fire,
what are their NAP's and their statements?

7. Was&there any delay in the fire being repgrted?
Why?

Fighting the fire:

1. NAP of the first firefighfer on the scene?
ba. When did he or she affive?

2. Séatement of the first firefighter on the scene
concerning:
a. Location of the flames?
b. Color of the flames and smell of the fire?

%

/Note because so many materials are made

;{rom petroleum products this informafion
'is of little value.)
c. §Intensity of the fire?
dy Rate at which the fire spread?
e ﬁHow entry was gaineg into the building by -
‘flreflghters? ﬂ
b Any spec1a1 problems in fightlng the flre?
3. NAP 'of firefighter who checked the building

fgr previous forced entry?

Name, Address, Phone

3
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10.

11.
12,
13.

a. Was there such evidence?
When was the fire extinguished?

Cdbies of all reports made by all firefighters

~involved in fighting the fire?

Copy of the Basic Incidént Report?

a. NAP of person who prepared it?

What was‘the preliminary determination of the

cause of the fire?

Was the owner of the bqilding at the scene of

the fire?

a. When did hé/shé arrive?

b. What did he/she say? NAP of persons he
or she talked to?

NAP of persons wgo were permitted to enéér thé

building after the fire was extinguished?

Was’any physical evidence taken from the scene?

Were any ﬁhotographs taken of the fire in progress?

Was anyone especially helpful at the scene?

The owner:

&. NAP of the person who notified the owner?

b. How dldkthe owner react to the news of the fire?
What did he or she do and say?

c. Did thé owner go to the scene of the fire?

What did he or she do and say at the scene

of the fire?
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II.

AN

The Invéstigation

A.

B.

C.

° N
NAP of fire investigators who investigated the origin i*

and cause of the fire?
When did the investigators conduct the inspections?
Determiniation of point(;) of origin:
1. NAP of expert(s) who determined the poiﬂt(s)
of origin? | -
2. Copies of their repérts?
3. Photosmof the scene?
4. Diagram of the scene?
5. Where was the point of origin?
6. What aré the fact upon which the expert reached
‘hié or her conclusion about the point(s) or origin?

. a. 1ie. What was it about the burn patterns and

-
g .
Yo ¥

&

degreewof damage that caused the expert to
reach his or her opinion? -
Determination of cause:
1. NAP of experts who determined that the fire was
inéendiary in origiﬁ? Copies of their reports?
2. Facts which were the basis for the expert's opinion?
’ &. Burn patterns indicating:
1) A liguid accelerant was used to start
4 or spread the fire? :
2) An accelerant or ofh;r flammable materials

were as "traigors" to spread the fire

e

\\\ ' \f";v,
| ~120-

from one part of the building to other
parté?

3) Multiple points of origin?

4) Flammable materials were piled up at
at the point(s) or origin?

5) Wéfe there explosions of flammable vapors?

If the expert concludes thét a flammable liquid

was used to accelerate the fire, what is the

basis for that conclusiﬁp?

1) Rapid spread of th%rfire?

2) A narrow "V" burn pattern at the point
of origin?

3) Use of hydrocarbon indicator (sniffer)?
NAP of person who used the sniffer?
The‘reading?

4) Gas Chrbmatographic testing?

a) Type of samples taken for testing?
ie. scrapings from a wall, loose debris,
etc.

b) Specific locations where samples wefg
taken from (show on Qiagram)?

c) Type of containers the samples were

placed in?

d) NAPUof all persons needed to establish the

chaih/of custody?

_121_
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e)

NAP of chemist who performed tests?
(1) Copy of his or her report?
(2) Copy of the chromatograph?
(3) Copy of/the”cthmatograph which

was used as the comparison?

c. Location of the point(s) of origin:

1)

was susceptible to do a

2)

Was the point(s) of origin in a p{ace which

Were there holes in the wall for gasoline

to be poured into?

d. Evidence of the means of ignition:

1)

o

2)

@‘f\
\\\\

Any physical evidence of how the fire was
started including: appliances left on;
candf;s left burning; gas linés opened;
fuse box or furnance tampered with; timers;
molotov cocktails (broken glass); telephone
or other remote control device; and/or
pilot lights from stove or water heater?

If there is no firm evidenceﬁof'the means
of ignition,ﬁwhat is the moé¥ probable

means of ignition?

maximum amount of damage? -

e, Eliminiation of accidental causes. Why were
the following accidental causes elminiated:

1) Human carelessness: Children playing with

o
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1.

matches; smoking; careless storage of

flammable liquids and machines that use

o

then.

2) Faulty equipment: Heating or cooking
equipment which is defective, improperly
instalied or méintainedj electrical wiring
and installations; gas leaks and uncoupled
gas lines (were the threads on the coupling
strippe@?f

3) Natural causes: Spontaneous combustion
resulting from the heat of the sun,

a heater or a large light bulb on rags
or papers; sparks or flames from outside
the building; lighting; friction sparks
from m%tallic surfaces.

4) Animals: Pets knocking over electrical

appliances, rats chewing on matches.

~E. Other investigation: P

Evidence of lack of evidence of forced entry?
a. ‘Any pry marks on doors or window?

b. Any broken windows? Was the glass inside

or outside
Evidence of an
found far from

an explosion?

of the house?
explosion? Were glass and debris

the building? Did witnesses hear
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3. Any evidence,that the building was prepared to burn? L ' § r b. Were there current newspapers or recently
» ) b post marked letters in the building?
4. Any evidence that furniture¢“and other property
PROFILE OF THE BURNED BUILDING
had been removed before the fire? Were items e
DY

of personal or sentimental value left in the

I. Ownership

A. VWho is the owner? NAP?
building?
1. What is his or her financial interest in the

5. Was an inventory made of the property in the building?
. i building?
6. " Were pipes and fixtures removed before the fire? ‘ }
- | B. What other persons have a financial interest ir the
7. Any evidence of vandalism such as the random .

% S : : building? What interest do they own?

- destruction of furniture?
II. Sale and Purchase
8. Any evidence that the fire was set to cover up
/ A. When was the building purchased?
another crime? .
B. Who was the seller? NAP?

9. ‘Any trace evidence taken and compared?
. C. Who was the real estate agent? NAP? Copy of
a. Fingerprints: Any attempt to dust? Any B P

‘ ) urchase agreement?
prints lifted? Against whose prints were () P ‘

D. How as the property conveyed? ie. land contract;
~the recovered prints compared? NAP of the _
“ quit claim deed; warranty deed; mortgage deed; through
persons who lifted the prints and made the - |
” the sale of the assets of a partnership or corporation?

comparisons? ‘ ,
1. Is the instrument of conveyance recorded? Copy?

b. Any'paint, glass, soil, fibers, or tool
) 2. Dates of filing?
marks taken for comparison? VA

E. Terms of payment?

10. Were photographs taken?

| 1. Amount of down payment?

11. Were the owner and other witnesses interviewed B 2 -

) ' & , 2. Amount of monthly payments? Paid to Whom?

by the investigstors? What did they say? ’ '

@ ‘ B;LICopy:pi conveyance fee form from auditor?

i

12, Evidence of recent occupancy: T - ‘
' " NAP of title company, escrow agent, and attorneys in-

al
=
. B

a. Was the gas and electricity turned on in the
” volved in the transfer?

building at the time of. the fire? B )
e ) (jv o 1. Was an appraisal made at the time'/of sale? Copy?
z
-»

A
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III.

J.

Terms of mortgage?
Previous sales of the building? . ‘ | -
1. When did the seller purchase the building?ﬁ ﬁow
much was paid?
2. Any evidence of sale and resale for-the purpose

of "kiting" the value of the buiiding for insurance

N purposes?
Y
N

What is the relationship between buyers and sellers?

Current Status

A,

C.

D.

F.
G.
H.

Are the monthly mortgage or land contract payments
current? If in arrears, how much? Copy of receipts?

Property taxes
1. How much are the taxes (an indicator of actual

value)? Are they paid up to date? How much in

[

S
arrears? b - |
Are the utility oills paid?

Are there any law suits pending concerning the
property? Case name and number? '

1. Have there been any law suits concerning the\“

property? Case name and number?

IRS, property -

Are there any liens on the property?
i e

tax, mechanics liede, etc.

Is the property in forec}osure?

Have any zoning changes been proposed for the area?
Hes the building been up ﬁor sale recently? What wés

the asking price? What were the bids? NAP of bidders?m

-126-
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Physical condition'of the Building

A.

Where there any defects in the building before the fire?
ie. erosion of the fotndation, storm damage roof, etc.?
Description and dates of all repairs and improvements
mide on the property in the last two years? Copies
of receipts?
1. Description of all repairs dnd improvments which

were planned before the fire? Copies of estimates?
An inventory from the owner of all furniture and valuable
property in the buildlng at the time of the fire? k
1. Compared to an inventory of property in the building

at the time of the fire as prepared by the fire

investiggtors.

A diagram prepared by the owner of where furniture,

appliances, flammable materials, gasoline powered

equipment, and telephones were stored at the time of

the fire? Comparison to photos of the scene?

What furnfture or property was removed from the

building before the ftre? What was removed after the

fire? e “

Did the owner or an?gée else report ﬁroblems with any

gas or électrical appliances before the fire?

1. Were the gas and electricity turned on at the
time of the fire? Copies of company records?

Building and housing inspections:

‘:~127—
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1. When was the last inspection conducted? - - He \

o
o

' : ANCE PROFILE
Who was the inspector? NAP? INSUR )

\ . o I. General.
3. Copies of all, inspections?

oo A. VWas the building insured?
4. VWere there any housing or building code violations? &

. - ; B. NAP of insurance company(s)?
5. Was the building condemned? When? By whom? S pany(s)

s C. VWho was to be paid in the event of loss?

v

6. Was the building scheduled for demolition? When?

. icati .
V. Tenants 11 Applications

: - A. NAP of agent who sold the policy(s)? Relationshi
. A. Was the building rented or vacant at the time of the oF agent who e{p y(s) P

. ‘ . of agent to the insured?
fire? NAP of tenant? o

I ‘ ‘ . B. VWere writtenﬂak lications prepared? By whom? Copies?
B. Was there a writfen lease?, 'Copy? What wefe the terms? - @pp prep y 2P

) ) ) 1. NAP of all companies with whom application Qas made?
1. Were payments current? p pp

. C. Was inspection made of the property by any ins ector
2. Was there a sublease? P property by any P

¢ ' ' from an ompany before the issuan of th olicy(s)?
C. Was the building used for residential or commercial e y company ¢ 1S ce ePr y(s)

_ NAP of the inspector? - Copies of the reports?
purposes? . .

o

) I. The Poli .
1. What was the commercial use? i1 e Policy(s)

. A. Cop f th 1i ?
VI. Loss® History opy of the policy(s)

[ e ’
- . N i .
A. Had there been previous fires in the building?r: 1 AP,Of person who approved the issuance of the

Solicy(s)?
Copiles of reports?’ Status of investigation? ij 1ey(s)

) \ 2. Was a binder issued before the policy?
B. Had there been fires in nearby buildings? ° When? S tndes issue etore 4 © polley

B. What are the effectiv f i nde
Where? Cause? Reports? h re e effective dates ofkthe binders and/or

; 6licies?
C. Had there been burglaries in the building? When?. P

0 C. VWhat are the limits of the policy(gj? How was the

Reports?

' ' level i a d i ?
- D. Had there-been purglaries in nearby buildings? When?r evel of insurance determined

v D. Who was to b aid in th vent ‘of loss?
Where? Reports? °rer e eve 0 S8
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IV. Claim(s). g § Y

A,

Was a written notice of loss given? ﬁy'whom?

To whom? Copy?

NAP of public adjuster hired by ﬁhe insured?

Copies of his or her reports and cérrespondence?
What is the relationship with the insured?

NAP of private or company adjﬁster hired by the
company? Copies of repdrts adﬂfcorrespondence?
Copy of proof of loss statement? Prepared by whom?
Mailed to whom?

1;v Any material misstatements in proof of loss?

2. Evidence of false statements?

NAP of private investigator hired by company? Copies P

S

g o
of reports?
S 0
stQE?ment or desposition to
S
the insurance company? "Copy? ‘<\

Has the insured given a

Has the claim beev approved or dlsapproved? : “ E

1. NAP of pgrson who approved the claim?
2. By wbom and to whom were checks in payment mailed?

(for mail fraud purposes)

3. Copies of checks, front and back?

(2]

V. /wUSPlClOUS Clrcumstanceq

A.

What was the dlfférence in the amount of contents and

a5
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building insurance as compared to:

1. 8Sale price as reflected on the conveyance tax

\\gg\ . form and what the seller says the sale price was.

/

G

2. Property tax value.
3. Sale price of like and similar property.
4. Appraised value in recent appraisals (Note:
the above compafisons include the value of the land).
B. When was the level of insurance raised?
C. Did the insufed call the agent before the fire and
ask questions about the policy?
D. Did the building burn when the buyer and seller had
insurance on:the building®?
E. Did the insured have insurance with more than one
company? (nothing wrong with this per se)
G. Was the policy about to be cancelled? Why?
H., At what level was the building insured by the previous
owners?
I. What was the loss history of the insured?

Same Information Should Be Collected Concerning Contents

Insurance.,
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MOTIVE PROKILE - POSSIBLE 'THEORIES WHY THE FIRE WAS SET

I. Owner's
A. Insu

1.

i~

6.

110”

r Tenant's Motive.

e D)

iance related motives (compare to Insurance Profile):

pa— L

fas owner grossly over insured?

- N -

wner had double insurance from two companies?

?wner, in collusion with another person, had

ouble insurance as a result of a fraudulent

urchase ‘contract?

To collect the insurance proceeds on commercial
i

‘inventory that could not be sold or was over valued?

To collect the proceeds on furniture or other property
which had been removed before the fire, or did not
exist?

To collect the proceeds to use for remodeling,”
repairs, or to replace equipment? ﬂ .

To pay illegal debts (loan sharks and gambling)?

To acquire money to get into another business,
refinancé or avoid bankruptcy?

To avoid or reduce the c&gt of demolition? !

To collect on the insurance before the insurance \

is cancelled by the company? \j

To collect a high level of insurance because the

value of the property hdd gone down: ie. a liquor

o
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B.

.
.

license héd been lost; the property had been

. €
condemned; the property could not be sold; damage

to the building?

12. To get out of a mortgagé or lease?

13. To get rid of a big car that will not sell?

Non-Profit Motives:

1. To conceal a crime?

2. A person may burn his or her own property as a
" result of domestic problems, mental defect, or

other irrational motives.

Rational Motives of Other Persons.

A.

C.

D.

E.

F,

G.

Irrational Motives.

A,

Land is wanted for a parking lot or new building and
the buyer will not pay the asking price?

Business competitor wants to eliminate competition
(botp legal and illegal)?

Scare tactic to collect a debt or extort money?
Union related problems such as the use of non-union
labor?

-

To caonceal another crime?

Contractors (fire chasers) who have fires set in order

to get the repair contract?

Creditor or mortgagee wants to be paid?

Domestic problems.

B. : Tenant who is mad‘at the landlord.
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C.

E.
F.
G.

Employee who is mad at the boss.

Pupil who has been pgnished at school.

Racial motivation.

Religious motivation.

Political motivation.

Revenge as the result of a fight, testimony in court,
etc. | H

Pyromania and other mental defects.

OWNER PROFILE

Owner ‘Interview Information on the Fire

A,

. Knowledge of how the fire started:

1. VWhen askeévthe general question, "What do you
know about %he fire", how did he .or she respond?

2. Who was in the building at the time of éhe fire?

3. Who is the last known person to be in the building?
NAP When? Why?

4. VWas the building locked and secured at the time
of the fire?

5. Who had permission to be in the building, NAP's.
B |

. g |
6. Who had keys to the building? NAP's

7. What does the ownerubelieve‘startgd the fire?
a. If accidental causes are given, what records
or'othe;uwitnesses will lconfirm or refute the

theory?

~134- ‘
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II.

10.

1i.

Does the owner, or anyone who had permission to

be in the building, smoke?

Who does the owner suspect of setting the fire?

NAP? Why? |

a. Has anyone threatened the owner?

Who informed the owner of the fire? When?

a. Wherécwas the owner when notified? Whom was
he of she with?

b. How did the owner react?

Where was the owner at §he time of the fire?

NAP of witnesses to confirm? Records to confirm?

Ownership of Other Property and Loss History.

A,

What other buildings has the‘dwner owned, rented

or had any financial interest in either personally,

- in @& partnership or corporate capacity for the

past ten years?

What is the relevant information concerning those

properties (see building profile)? j

Insurance claims filed?

1.

Ve

Have there been any fires in the owner's

properties?

Throught what agents did the owher and/or his
or her cbmpaniesvps;chase insurance? NAP?
Froﬁ what companies? Copies of policies?

With what insurance companies has the owner filed
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insurance claims of any kind for the past ten ’ @i ;iﬁ 1. Had the gross sales or production dropped off?
years? Dates? Companies? Copies of claims? How much?
III. Owner Interview Information on the Building Profile. 2. VWas there any inventory which was not moving?
IV. Owner Interview Information on the Insurance Profile. 3. What inventory had been:.moved into or out of the
V. Personal Information. | building before the fire?
A. VWhere has the owner had Bgnk accounts in the past five ‘ a D. We;e the employees unionized? What union(s)?
~years? NAP? ‘ 1 Any recent union problems? |
B. Whe are the owner's close friends? Wheré does he : E. Any significant job actions taken in the past six
or she go socially? Where does he or she drink? “ i months?
C. NAP of accountant and attorney? - F. Complete list of sﬁppliers, contractors, and creditors?
D. Employment history? . | ' NAP's? ]
1. NAP of present employer? Duties; salary, union G. NAP of‘banks where the business has loans or accounts?
f*membership? “L " T . | Copies of loan applications and bank statements? |
2. Other jobs for the past iive years? %jr i £~> ) H. Any law suits pending against the business? ﬁWhere?
E. Educational background? . | . Case name and number?
F. Marital status? Children? : E VII. Owner and/or Tenants Participation in Preparation of
VI. Business Background (Note: The information should ﬁ Insurance Claim.

" be obtain&d from the person or persons who conducted A. VWhat is the relationship between the insured and the

a business enterprise in the building which was "i;surance agent, the public adjuster and the repair

O

burned) . contractor? Who introduced them?

A. Complete list of all past gnd present employees? NAP? va B. VWhat information did the  insured supply in the

Their duties and hours? NAP of security guards? computation of the loss?

B. Description and diagram of building, contents, i. How was the‘inventory valued?

B
{

appliances, etc.? 2. Copies of supporting documents?

&

C. VWhat information did the owner supply for the

O a7

C. How was business generally?
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VIII.

original‘application for the policy? Purchase price?
Copies of supporting documents?
Net Worth Co%putations and Supporting Documents.
(Note: This:computation requires:a complete listing of
assets and 1$abilities and a cross referenq%ng of
different so?rces of information to determine if the
comput#tionskare compleﬁe and accurate. A person or
company may %e rich when they go to the bank for a lcan
and poor wheﬂ they go to IRS. An owner or tenant and/
or their acc%untants should supply things like

financial stitements, profit and loss statements, tax

returns, genemalﬁgeq5grgiﬂgnd~bwnk~sta%ménf§f”“§ﬁb§6%tingHwm‘W‘

‘documents such as purchase orders, sales orders, and cash

receipts are required to verify the information on the

general statements. Finzlly, the persons who prepared

the general statements and supporting documents must be

interviewed to confirm the accuracy of the information.)

A. Net worth of owner?

B. Net worth of all businesses with which the owner
was associated?

C. Net worth of commercial tenant?

D. Net worth of all businesses with which the tenant

is associated?
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I.

II.

INFORMATION FROM EMPLOYEES
Who are the Employees?
A. Complete list, past and present? Their duties and
hours?
B. NAP of all employees who were interviewed?
Employees' Interview Informatién.
A. Knowledge of how fire started:
1. When asked the general question, "What do you
know about the fire", how did they respond? |
2. Who was in the building at the time of the fire?
3.  Who is fhe last known person to be in the building?
NAP? When? Why? »
4. Was the building locked and secured at the time
of the fire?
5. Who had peéermission to be in the building, NAP's?
6. Who had keys to the building? NAP's?
7. What do they believe started the fire? If
accidenﬁal causes are given, what‘records
or other witnesses will confirm or refute theitheory?
8. Do they or apyone yho had permission tp be in the ;
building smoke? ‘ !
9. Who do they suspect of setting the fire? NAP%

Why? Has anyone threatened them or the owner?f

10. Who informed them of the fire? When?
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I. Tenant's Interviews.

0
a. Where were they when notified? With whom
was he or she?

b, How did they react?

Business:

1.

How did they describe the condition of the business?

2. Had sales or production dropped? How much?

3. VWas there any inventory which was notimoving?

4, Was any inventory or equipment moved idto or out
of the building beipre the fire?

Owner: \ v

1. What did the owne;‘saytgbéut the fire and how
it started?

2., What do the employees know about the financial .
condition of the owner and his,needs for money?

3. Who are the owner's friends:and with whom does

1.

2.

he or she socialize? Where does he drink?

Employee-Employer relations:

Were the employees unionized? What union? NAP?
Were there any recent jcb]actions, ie. firings,

denia1 of raises, etc.?

aJ

INFORMATION FROM THE TENANTS

[

A. Knowledge of how the fire started:

1.

When asked the generdl question, "what do you
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knbw about‘the fire", how did he/she respond?

Who was in the building at the time of the fire?

Who»is the last known person to be in the building?

NAP? When? Why?

Was the building locked and secured at the time

cf the fire?

Who had permission to be in/the building, NAP's?

Who had keys to the build}zg? NAP's?

What does the tenant believe started the fire?

a. If accidental causes are given, what records
or other witnesses will confirm or refute the
theory?

Does the tenant, or anyone who had permission to

be in the building smoke?

Who does the tenant suspect of setting the firé?

NAP? Why?

a. Has anyone threatened the ténant or ownef?

Who informed the tenant of the fire? When?

a&. Where was the tenant when notified? Who was
he or she with? =

b. - How did the tenant react?

Tenants Present at the Fire.

NAP's

Y

B.“ Copies of written leases and the terms of unwritten

~-141~
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leases. |

C. How much was the rent? To whom was it paid?

D. Was anyone behind in their rent? How much?

E. Which tenants had contents”insurance? How much?

From wﬁ§£kcompany?

F. How did the tenants learn of the vacancy in the
building?f Do any of them haveva personal relationship
with the=owner?

G. Do any of the tenants have criminal records or mental
defects? |

Vacant Buildings: Most Recent Tenants.

A. NAP's? ﬁ

B. Why did they move out? When did they move? Did the

owner do.or say anything that caused them fq moiii¢/g
Condltlon of the Building. ) R¥_5

A. How do the tenants descrlbe the general condition of
the building?

B. When ﬁere the last repairs and improvements made in’
the building? What were they? NAP of persons who
did the ‘work? ‘

C. Do the tenants know of any structural defects in’
the building?

D. Do the %tenants know of any housing code violations?

Had i;spgctors come to the building? When?

E. Had any of the tenants lived in buildings where there

II.

Q

had been fires? When? Where?

F, Other information on the building profile?

V. Owner.

A. What d1d the owner tell the tenants about the fire

vand how it started?

B. Had the property been up for sale?

C. VWhat do the tenants know about the owner s financial
condition and need for money? -

D. Had anyone strange been around the building? NAP or

:description?
E. Who were the owner's friends?

INFORMATION FROM NEIGHBORS AND OTHER WITNESSQQD

People with Knowledge of Flre.
Interview Informa\%on. ﬁ B
A. Knowledge of how the fife‘stgfted:
i. When asked the general question, "what do you
know about the fire", how did they respond?
2. VWhen did they see flames or smoke? Going from where?
3. Did”ﬁhey hear an explosion?”
4. VWho did they see .in or near the building before
L the fire? NAP's or desériptions? \Carrying
anything? -
5. What vehicles did they see parked near the building
before the fire? License numbers or descriptions?
Was any car seen driving away at a fast rate or.
“speed or wﬁ?h lights off?
AN
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B
6. How do they believe the fire started? Why? Who -~
do they %uspect of starting it? Why? ﬁ;\
7. Did they see anything being removed frome the
building before the fire?
Building: a
1. What was the general physical condition of the
building?
2. Confirm other informatin of the building profile?
Owner and tenants: «
1. Do they know the owner or tenants?
2. Do they know of any problems? ,
3. VWhat has the owner or tenants told them about the
fire? . .
4. Do they know of other properties owned by the owner? @ﬁ;

Confirmation of information supplied by the owner

concerning: '

1.‘ Condition of the building and the business?

2. Value of property in the neighborhood?

3. Level at which property was insured in the
neighborhood? -

nAT

&
4. Other fires in the neighborhood?

5. Burglaries in the neighborhood?
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SUSPECT PROFILE
Motive, Means, and Opportunity.
Evidence of Motive, Means, and Opportunity for Each Suspect.

Relationship Among the Suspects.

‘Pdssible Defenses of all Suspects.
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