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PREFACE

SEARCH is a state consortium of criminal justice officials appointed by the
Governor and Chief Justice of each state. For over 10 years it has endeavored to
further the application of information technology and policy to the administration
of criminal justice.

Since the late 1960's, SEARCH has provided state and loca] criminal justice
agencies with leadership and a forum for national:expressiqn on complex issues of
criminal justice information law and policy. SEARCH efforts have produced more
than 30 technica’Yand issue analysis publications to assist those who deal with
criminal justice information policy.

federal and state case Jaw regarding criminal history record information practices.
It identifies, Categorizes, describes and,analyzes over 225 court decisions covering
a time period from 1950 to the present. It is a unique and valuable resource

The Digest provides quick and convenjent access to a comprehensive set of

case summaries, assists the reader in determining whether review of the text of

the full opinion is needed, and gives the necessary citation for case retrieval,
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INTRODUCTION

Since 1969, SEARCH Group, Inc.
(SEARCH), The National Consortium for
Justice Information and Statistics, has
studied, reported upori and participated in
the development of law and policy for the
handhng of criminal history record infor-
mation by federal , State and local criminal
justice agencxes.

During this period SEARCH published a
landmark report, Standards for Security

and Privacy of Criminal Justice Informa-

tion, (Technical Report No. 13) which pro-
posed comprehensive standards for han-
dling criminal justice information, based
upon analysis of relevant law and policy.
In addition, SEARCH has published indepth
legal and policy reports on many of the
most pressing criminal justice information
and privacy and security issues.

Naturally, judicial decisions dealing
with criminal history record information
create or, at the very least, reflect much
of this law and policy. And yet until now

this case law, numbering several hundred

federal and state court decisions published

.over the last three decades, has never been

collected and analyzed in one volume.

Case Law Digest identifies, categor-
izes, describes, and analyzes over 200
court decisions that concern the handling
of criminal history record information by
criminal justice agencies. This book is a

*This book uses standard criminal justice
information terminology as defined in the
Department of Justice's regulations at 28
C.F.R. Part 20 or in SGI's Technical Report
Number 13 entitled Standards for Security

and Privacy of Criminal Justice Informa-
tion. Criminal history record information
means information collected by criminal
justice agencies about individuals consist-
ing of identifiable descriptions, such as
photographs and fingerprints, and notations
of arrest, detentions and indictments, in-
formations or other formal criminal
charges, and any disposition arising there-
from.

m w0
- 9

- unique and valuable resource for federal,

state and local criminal justice officials--
particularly those who are responsible for
or involved in the handling of criminal
history record information.

Each case summary describes the
court's decision briefly, usually in one
page. The case summary contains a short
identification of the parties involved in the
action; the legal theories that they relied
upon and the relief that they sought; a
description of the background facts; a con-
cise statement of the court's decision and
the point of law for which it stands; and a
brief analysis, where appropriate, of the
decision's effect or impact.

The cases are organized according to
the recordkeeping operation or type of
record at issue. Within each of these
categories the cases are further arranged
by jurisdiction with the most recent case
appearing first. In many instances a sum-
mary applies to more than one category.
When this occurs, the summary is repeated
in each affected category and a notation of
cross reference is included. In addition, a
table of cases listed in alphabetical order
is included in the D1gest. Each category or
chapter in the book is introduced by a brief
analysis.

The Digest is an important reference
because case law plays such a major part in
the development of law and policy for the
handling of criminal history records. For
one thing, the courts "make" law by setting
out the constitutional and common law
standards that apply to the handling of
criminal history records. For example, it
was the courts, and not the legislatures or
criminal justice agencies, that first articu-
lated and imposed a requirement that
criminal justice agencies must maintain
accurate and complete records.

Case law is also important because the
courts' interpretation of statutory or regu-
latory standards has an enormous influence

~on the ultimate meaning and effect of any

statute or regulation. Even comprehensive

v
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N _ o . . » e Maintenance of Records:  After sions dealing w;_th the hz.mdhng of criminal
N " naintenance of criminal history record in : ¢ Subject Received Gubernatorial history record information led to several
and defailed legislative of regulatordy formation; and (3) standards governing sub- ‘ { Pardon general observations.
schemes can be significantly affe;::e ’ ject access 1o criminal history record in-: ' o _ First, the great majority of _criminal
changed, and eve{_\ neg;lftfe_lgigi'stt:‘ee :gu:;o .be tormation. oters categorize Sub]e;t ac:ess cazei ax:;e gighly hogxo- his*gorybcases, pezhap;‘SOtpfrcc:gt, ma\;olve a
imi justice . i ination chapter eneous in nature and limited in number claim a record subject for the sealing or
espeE.:t:ril‘a:.!l‘ll)r'1 ala“]lare of interpretations and theTcheglisfé?);Z?:g to thg identity of the X& gnd accordingly are categorized singularl; purgingy of all- or f:art of his recgrd.
decisions made by the courts of their Jlgns- proposed recipient and his purpose in seek- {“%;A.é as: Several factors no doubt contribute to this
diction. Indeed, most public officials have ihe the criminal history record. Specifi- ; high percentage, including the fact that
learned the hard way that the full meaning i: aglly the book contains the following dis-
b

e Subject Access over 40 states have adopted statutes that

permit individuals to petition a court to
The cases that are identified and de- seal or purge a record if specified criteria

or effect of a statute or regqlat@on cannlqt
be appreciated without reviewing appli-

semination chapters:
cable case law. For example, until the

federal Court of Appeals for the District
of Columbia circuit decided Other:jvm:\i
most experts believe_d that the Fe er1
Bureau of Investigation .(FBy) had ample
statutory authority to maintain arrest rec;
ords, even if a l1:::123L:"c1culat' arrest was no
robable cause. L
bas?ilnuapuo;, pa review of recent crm;nai
history record case law p}'oyldes 'cnmx‘:ma
justice officials with am mmgk}t into key
developments and trends. For mstancle, k(ljn
1976 the Supreme Court published a LG -
mark decision in.a case called Pa vc;
Davis.® The court held that a recor
subject's constitutiona.l right of privacy 1;
" not violated by a sheriff's dissemination o
a list of "active shoplifters" to merchants,
even if the recoerd subject had. be.er;
arrested but never tried. Federal distric
court cases decided in the wake of Paul v.
Davis strongly indicate that the cpur:j axi;e
now reluctant to place con.snftunon. ob-
stacles in the way qi cr§mmal jps'glc;l
agency decisions 1o disseminate crimin
history records in any and all situations.

Organization of Digest

e Digest is organized into three
par’;:rs}: and within those parts, Into se\lleracli
chapters. Each part covers the federa in
state court decisions that deal with a key
criminal justice agency rec.:ordkeepdl_r\g
op’eration: (1) standards governing 'ched is-
semination of criminal history recor 1;:-

" formation; (2) standards governing the

7See, Menard v. Mitchell, 430 F.2d 486

O.C. Cir. 1973).
3y24 U.S. 693 (1976).

e Dissemination of Records: Criminal
Justice Community

e Dissemination of Records; Govern-
ment Non-Criminal Justice Agen-

cies
e Dissemination of Records: Litigants

issemination of Records: Priva?:e
’ grlnployers, the Media and the Public

he maintenance chapters categorize
theTcases according tc the nature of 'thi
criminal history record or _the crimina
justice process associatec} .thh the c;)‘eal-<
tion of the record. Spe.c;flcally,‘the 00
contains the following maintenance

chapters:

e Maintenance of Records: Inaccur-
ate or Incomplete

e Maintenance of Records; _Illegal or
Improper Arrest or Conviction

i :  Arrests
e Maintenance of Records:
Ended in Acquittal or Other Demon-
stration of Innocence

o Maintenance of Records: Arrests
Ended in Dismissal or Not Pursued

. . ile

e Maintenance of Records: Juveni
Offenses, First Offenses, or Special
Category Offenses

e Maintenance of Records: After
LSubject Established Clean Record

Period

i nt A

scribed deal exclusively with criminal jus-
tice agencies. Cases that concern the
handling of criminal history records by
non-criminal justice agencies, such ag pri-

~ vate employers or consumer reporting

agencies, are not included. (Of course,
decisions that concern the dissemination of
criminal history data by criminal justice
agencies to those kinds of organizations,
are covered.)

Furthermore, only cases that concern
the handling of criminal history records are

included. Judicial decisions that deal with .

the handling of identification information,
intelligence and investigative information
or other types of criminal justice informa-
tion are left for a later volume.

Methodology

Research covered post-1950 decisions
of all federal and state courts that have
been published in the national reporter
system. Naturally, some cases that con-
cern the handling of criminal history rec-
ords by criminal justice agencies are not
included, either because an opinion was not
written or published (although the court
made a decision) or because a small per-
centage of cases are always overlooked in
any research plan. However, SEARCH is
confident that it has identified and in-
cluded well over 90 percent of all of the
applicable reported judicial opinions
written since 1950--and all of the land-
mark or leading cases.

Observations

The review of over 200 judicial deci-

are met. In addition, a seal or purge order
is probably the most useful remedy for
many criminal history record subjects.

Other remedies sought by criminal his-
tory record subjects (either in addition to
or in lieu of a seal or purge order) include
orders to correct, amend or supplement
information in their records or money dam-
ages against the criminal justice agency or,
occasionally, against the responsible offi-
cial. Although the cases contained in this
book are not organized according to the
type of remedy sought by the.record sub-
ject, nevertheless each case summary
carefully identifies the relief sought and
granted.

Another general point that emerges -
from a review of the case law is the
seeming reluctance of courts over the last
5 to 8 years to find constitutional implica-
tions in agency handling of criminal history
records. No doubt the Supreme Court's
1976 decision in Paul v. Davis has much to
do with this development. Furthermore,
this trend may be partly caused by the
failure of jurists and scholars to develop a
coherent, persuasive constitutional theory
of information privacy. In addition, the
recent unwillingness of the courts to read
constitutional implications into agency
recordkeeping actions may reflect the
present Supreme Court's distaste for judi-
cial activism and interference in agency
conduct. Whatever the cause, in the last
part of the 1970's a marked shift occurred
which moved the courts away from an
earlier judicial receptivity to arguments
that agency maintenance and dissemination
decisions about criminal history records
involve constitutional interests.
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Perhaps the one area where courts con-
tinue to be receptive to interventionist
arguments involves the accuracy and com-
pleteness of criminal history records. Rec-
ord subjects who are successful in demon-
strating that their records contain inaccur-
ate or incomplete information are usually
able to obtain judicial relief. In such
circumstances courts are likely to provide
relief even if they cannot rely on statutory
grounds, but instead, must base the relief
on constitutional gréunds or on the inher-

ent power of the courts to police agency
behavior. ‘

Finally, the courts appear to be recep-
tive to arguments that the right of subjects
to access their own criminal history rec-
ords is an absolute right. Whether this
right is provided for by statute or is pro-
vided for by reliance on common law or
constitutional standards, the courts are
quick to insure that subjects have a right
to inspect their own records.
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From a privacy and security standpoint,
dissemination® is always a key issue. It
hardly needs stating that if criminal his-
tory record information is not dissemina-
ted, its potential for harm to the record
subject and, conversely, its potential for
benefit to the criminal justice system and
society is minimized.

Given the importance of this issue, it is
not surprising that state and federal
policymakers have devoted considerable
attention to developing criminal history
record dissemination policies. However, it
sometimes seems that very few jurisdic-
tions have implemented policies with which
they are wholly satisfied or which remain
unchanged over any significant period of
time. In other words, national dissemina-
tion policies for criminal history records
are still in flux.

In consequence, only a few broad gen-
eralizations can be made about dissemina-
tion poiicies. Certainly a fundamental
point to be made is that in almost every
jurisdiction the degree of permitted dis-
semination turns on two factors: (1) the
identity and purpose of the proposed re-
cipients; and (2) the nature or status of the
particular criminal history record. In gen-
eral, the likelihood of free and open dis-
semination increases if the recipient is a
criminal justice agency or, at least, a gov-
ernmental agency, and the purpose of the
dissemination furthers a criminal justice
interest or some related interest such as
national security. Conversely, the likeli-
hood of dissemination decreases if the pro-
posed recipient is not a public entity and is
not seeking the record to further some
public purpose.

*The term "dissemination" is used to mean
the disclosure of criminal history record
information to any party outside of the
criminal justice agency that created the
record.

Preceding page Hank

-
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At the same time, it is probably true in
virtually every jurisdiction that, regardless
of the identity and purpose of the potential
recipient, the likelihood of dissemination
goes up if the record to be disseminated is
a conviction record and goes down if the
record is a nori-conviction record.’

Policymaking Cornsiderations

The court opinions presented in this
part indicate that several underlying policy
considerations lead policymakers, such as
legislators and jurists, to focus on the
identity of the recipient and the nature of
the record in setting dissemination poli-
cies. For example, criminal justice agen-
cies are more likely than other parties to
get access to criminal history records be-
cdause courts and legislators often accept
the following arguments made in support of

such access:

e criminal justice agencies have a
pressing need for access to criminal
history records in order to accom-
plish their mission;

e criminal justice personnel can bet-
ter interpret, apply and otherwise
use criminal history records than
non-criminal justice personnel; and

® record subjects should be considered

*"Non-conviction  information" means
arrest information without a disposition if
an interval of one year has elapsed from
the date of arrest and no active prosecu-
tion of the charge is pending; or informa-
tion disclosing that the police have elected
not to refer a matter to a prosecutor, or
that a prosecutor has elected not to com-
mence criminal proceedings, or that pro-
ceedings have been indefinitely postponed,
as well as all acquittals and all dismissals.
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.recipient.

- to have waived their entitlement to
confidentiality when they are con-
- victed of a crime.

Conversely, non-conviction information
is less likely to be disseminated, again
regardless of the recipient, because:

e it is not an accurate, or at least
wholly reliable, indication of wrong-
doing;

e its dissemination would stigmatize
and harm subjects who are often in
fact, innocent; and

P

e if the record is aged’ it -may no"

longer be a relevant indicator of the
subject's character and conduct.

Of course, many policy considerations
argue for confidentiality or for dissemina-
tion regardless of the identity of.the pro-
posed recipient or the character of the
record. For example, society's very real
interest in rehabilitating offenders is
served by confidentiality regardless of the
character of the record and, tc a lesser
extent, regardless of the identity of the
On the other hand, society's
interest in permitting public and private
decisionmakers to Identify and evaluate
individuals with a history of criminal con-
duct may be served by wide dissemination
regardless of the character of the record
or the identity of the recipient. These
broad and competing pelicymaking con-
siderations underlying dissemination poli-
cies may account for the inconsistency,
instability and controversy associated with
criminal history record dissemination pol-
icies.

Mechanisms for
Setting Dissemination Policies

Statutory or Regulatory Policies

Any summary of statutory and regula-

tory policies for state and local dissemina-
tion of criminal history records starts with
the regulations of the Law Enforcement
Assistance Administration® (LEAA). The
LEAA Regulations apply to any criminal
justice agency which has received LEAA
monies in support of its information sys-
tem. The regulations do not place restric-
tions upon agency dissemination of convic-
tion information. However, covered agen-
cies are prohibited from disseminating non-
conviction information to non-criminal jus-

tice agencies unless authorized by state or .

local law or court order.

Virtually every state has adopted its
own legislation or regulations which sup-
plement or supercede the LEAA Regula-
tions. With few exceptions the state legis-
lasion authorizes or, at the least, fails to
pre “it criminal justice agencies from
sharmg criminal history data with criminal
justice a%enmes. However, 39 states seal”’
or purge® criminal history records under
certain. circumstances--usually upon a
finding of an improper arrest, or failure to
secure a conviction, or the passage of an
extended penod of time without criminal
involvement.? Usually when a recofd is
sealed and, of course, always when a rec-
ord is purged, it cannot be disseminated,
even to other criminal justice agencies.

Twenty-four states have enacted sta-
tutes that comprehensively regulate and
limit dlssemmation of criminal history data

°28 C F. R Part 20.

"The term "sealed" is used to mean an
order prohibiting any dissemination of a
record.

®The term ‘"purged" is used to mean

destroyed

%Part II of the book which analyzes and
describes cases dealing with the main-
tenance of records, discusses sealing and
purging law at length,
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. justice recipients.

to non-criminal justice agencies.!® In
most other states the question of whether
non-cnmmal justice requestors can obtain
criminal history ‘records is left to be
answered by regulations or on an ad hoc
basis by individual criminal justice a agen-
cies. To the extent that generahzatmn is
possible, ‘it can be said that in most states
criminal justice agencies are authorized to
disseminate  cumulative conviction infor-

. maglon to non-criminal justice recipients.

On the other hand, a greater number of
states have adopted statutes or regulations
which prohibit agencies from disseminating
non-conviction informaticn to non-criminal
However, some states
make exceptions for certain kinds of non-
criminal justice requestorsi For example,
ten states have now adopted provisions
that give private employers authorization,
in certain circumstances, to obtain both

*YAlabama (Ala. Code Sec. 41-9-590 et
seq.); Alaska (Alaska Stat. Sec. 12.62.010
et seq.); Arizonz (Ariz. Rev. Stat. Sec. 41-
2210 et seq., 41-1750); Arkansas (Ark.
Stat. Ann, 'Sec. 5-1101 et seq.); California
(Cal. Penal Code Sec. 11075 et seq.
(West)); Colorado (Colo. Rev. Stat. Sec. 24-
72-301 et seq.); Connecticut (Conn. Gen.
Stat. Ann. Sec. 54-142 (West)); Georgia
(Ga. Code Sec. 92A-3001 et seq.); Hawaii
(Haw. Rev. Stat. Sec. 846-1 et seq) Iowa
(lowa Code Ann. Sec. 692.1 et seq. (West))
Kansas (Kan. Stat. Ann. Sec. 4701 et seq;);
Louisiana (La. Rev., Stat. Ann. Sec. 15-
575 et seq. (West)); Maine (Me. Rev. Stat.
Sec. 16-611 et seq) Maryland (Md. Ann.
Code 1957, Art. 27 Sec. 742 et seq.)
Massachusetts (Mass. Gen. Laws Ann. Sec,
6-167 et seq.); Montana (Mont. Rev. Codes
Ann. Sec. 44.5.10! et seq.); Nebraska (Neb.
Rev. Stat. Sec. 29-3501 et seq.); Nevada
(Nev. Rev. Stat. Sec. 179A-010 et seq.);
Oregon (Or. Rev. Stat. Sec. 181.010 et
seq.); Pennsylvania (Pa. Stat. Ann. Sec. 18-
9101 et seq. (Purdon)); South Carolina (S.C.
Code Sec. 23-3-110 et seq.); Vermont (V1.
Stat. Ann. Sec. 20-2051 et seq.); Virginia
(va. Code Sec. 19.2 - 388 to 390; 9.111.6);
Washington (Wash. Rev. Code Ann. Sec.
10.97.010 et seq.).

local

conviction and non-conviction informa-
tion.!!

- The extent of public access to non-
conviction irformation is increased by two
"quirks" in statutory policy First, as dis-
cussed in more detail in Chapter 4, even in
jurisdictions which prohibit public access

to cumulative non-conviction information,

‘members of the public can obtain arrest

and other non-conviction data by checking
necn-name indexed, non-cumulative, origi-
nal records of entry, such as police blotters
and court arraignment records. These
original records of entry are made public
by both law and custom in virtually every
jurisdiction.

Second, many state criminal history in-
formation statutes regulate only the cen-
tral state rep051tory or records dissemi-
nated by that repository.*2 Thus in many

"*Florida (Fla. Stat. Ann. Sec. 943.053
(West)); Iilinois (Ill. Ann. Stat. Ch. 38 Sec.
206-7 (Smith Hurd)); Kentucky (Ky. Rev,
Stat. Ann Sec. 17.150(4) (Baldwin)); Minne-
sota (Minn. Stat. Ann. Sec. 15.1695 (West));
Montana (Mont. Rev. Codes Ann. Sec.
44,5301, 44.5.302); Nebraska (Neb. Rev.
Stat. Sec. 29-3520); Nevada (Nev. Rev.
Stat. Sec. 179A.100); Pennsylvania (Pa.
Stat. Ann. Sec. 18-9121(b) (Purdon)); Virgin

Islands (V.I. Code Ann. Title 3 Sec. 831(g)); .

West Virginia (W. Va. Code Sec. 15-2-
24(d)). : ‘
Note: In Illinois, Montana, Nebraska,

Nevada and West Virginia, the written con-
sent of the record subject is required in
order to obtain some type of data.

1200}y nineteen of the states have statutes
that apply to local agency dissemination
policies. The rest limit only the state
central repository or information dissemi-
nated by the state repository. The nine-
teen states with statutes that apply to
units are Alabama, Alaska, Cali-
fornia, Colorado, Connecticui; Florida,
Hawaii, Kentucky, Louisiana, Maine, Mary-
land, Massachusetts, Montana, Nebraska,
Nevada, Pennsylvania, the Virgir Islands,
Virginia and Washington.
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“to exercise their

_states local police agencies are free--

absent a local ordinance--to release to the
public whatever arrest or other non-con-
viction data (not to mention conviction
data) they choose.

Judicial Remedies

The chapters in Part I are comprised of
cases in which courts have looked at dis-
semination issues in terms of one or more
of three bodies of law: (1) constitutional
law; (2) the courts' inherent and equitable
authority to police agency action; and (3)
statute law. :

As noted in the Introduction, by the
late 1970's courts were largely unwilling to
restrict agency dissemination of criminal
history records on the basis of a record
subject's constitutional interest. In the
wake of Paul v. Davis,'® the courts have
all but said that the Constitution does not
give an individual a right of confidentiality
in his criminal history record, even if the
record contains non-conviction informa-
tion. ' ' '

Furthermore, cases decided in the late
1970's and presented in this part of the
book indicate that the courts are reluctant
inherent, equitable
powers to overturn an agency's dissemina-
tion decision. Courts appear willing to
exercise these powers only upon a showing
that the record is factually inaccurate or
that dissemination would result in manifest
injustice.t®

“T424 U.S. 693 (1976).

1%See, Fite v. Retail Credit Company, 386
F.Supp. 1045 (D. Mont. 1975) aff'd, 537
F.2d 384 (9th Cir. 1976); Newspapers, Inc.
v. Breier, 279 N.W.2d 179 (Wis, 1979).

10

_ Most of the opinions included in Part I
interpret and apply criminal history record
dissemination statutes or open record and
freedom of information statutes. Because
courts are bound by the language and legis-
lative history of particular statutes, their
treatment of a particular statute is not
indicative of the court's own point of view.
Nevertheless, the language in many of the
opinions indicates that most courts accept,
to one degree or another, the policymaking
considerations discussed earlier in this
analysis. These policymaking considera-
tions probably have the effect of encour-
aging courts to maximize the dissemination
of criminal history records within criminal
justice and governmental communities and
minimize the dissemination, at least of
non-conviction information, to private em-
ployers, the media and other members of
the public.

Organization of Record
Dissemination Chapters

Part I groups and discusses the cases
according to the identity and purpose of
the proposed recipient and contains the
following chapters:

¢ Dissemination of Records: Criminal
Justice Community;

e Dissemination of Records: Govern-
ment Non-Criminal Justice Agen-
Cies;

e Dissemination of Records:  Liti-
gants; and, .

e Dissemination of Records:
Employers, the
Public.

Private
Media Jand - the’

LA

i bbb sl et b

Chapter 1

DISSEMINATION OF RECORDS:
CRIMINAL JUSTICE COMMUNITY

Statutory Standards

~ Criminal justice agencies in virtually
every jurisdiction enjoy some type of stat-
utory authorization to share or disseminate
criminal history record information with
local, state and federal criminal justice
agencies. The only statutory limitations on
such dissemination are the sealing -and
purging statutes. adopted in 39 states,
which make some types of criminal history
records unavailable for dissemination.
From a statutory standpoint the key ques-
tion in most jurisdictions is whether a
particular requestor is, in fact, a criminal
justice agency within the meaning in-
tended by the Legislature; or whether the
requestor is a governmental entity with
only civil or quasi criminal justice func-
tions.

Judicial Standards

Only a handful of cases have dealt
expressly with the question of the dissemi-
nation of criminal history record informa-
tion within the criminal justice community.
There is an easy explanation for this rela-

‘tive silence: criminal record subjects who

wish to prohibit or contest the dissemina-
tion of their records within the criminal
justice community are likely to petition
the courts for an order purging or sealing
the record. This likelihood is explained by
the fact that if a court is willing to pro-
hibit dissemination within the criminal jus-
tice community, it will also be willing, in
virtually every case, to prohibit dissemina-
tion to all other recipients. Thus, criminal
record subjects who hope to prohibit the
dissemination of their criminal history rec-
ords within the criminal justice community
can almost always be expected to bring an
action for sealing or purging.

11

In a very real sense, then, every sealing
and purging decision concerns dissemina-
tion of criminal history record information
within the criminal justice community.
However, because we think that it is more
useful to categorize the several dozen
sealing and purging cases according to the
reason why the” court sealed the record
(usually a breach by a criminal justice
agency of some record maintenance duty)
sealing and purging cases are not included
in this chapter unless they specifically and
expressly discuss dissemination within the
criminal justice community.

In order to persuade a court to prohibit
the dissemination of criminal history rec-
ords within the criminal justice community
a record subject will ordinarily need to
show that his record is inaccurate or other-
wise deficient; that it will not be useful to
a criminal justice agency; that, conversely,
its dissemination will harm the subject; and
that such dissemination would violate the
subject's legal rights, whether .statutory,
constitutional or common law.

Courts have prohibited criminal justice
agencies from sharing criminal history rec-
ords with other criminal justice agencies
on three bases: (1) where a statute or
regulation prohibits such dissemination or,
more likely, expressly authorizes a court to
prohibit such dissemination if certain cri-
teria are met; (2) where the courts exer-
cise inherent or equitable powers to pro-
hibit dissemination in order to avoid or
remedy a manifest injustice to the record
subject; and (3) where the courts conclude
that dissemination would violate the record
subject's constitutional rights.

A review of the cases included in this
chapter suggests several important points.
For instance, the cases, particularly the
older cases, make it clear that the courts
have the authority to prohibit criminal

{
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justice agencies from trading criminal his-
tory record information with other crimi-
nal justice agencies if such dissemination
does an injustice to the criminal record
subject. For exam?le, in Morrow v. Dis-
trict of Columbia,!® a federal court of
appeals panel held that it is within the
power of a criminal trial court to issue an
order directed to an -entire municipal
authority, including the arresting police
agency, prohibiting dissemination of a sub-
ject's criminal record, where the record did
not result in a conviction, is not useful to a
police agency and its dissemination would
harm the subject.

In other cases the courts have said that
a criminal record subject who attempts to
obtain a court order blocking dissemination
criminal justice community
must show specifically that such dissemi-
nation would lead to inappropriate harm to
the subject. In United States v. Rosen,!®
for example, a federal district court held
that an order prohibiting dissemination
within the criminal justice community of a
record of an arrest that ended in acquittal

‘would be appropriate whenever the record-

subject can show that: (1) his photographs
would be publicly displayed in a rouges
gallery; or (2) his arrest record would be
disseminated to employers; or (3) retention
of the record would be likely to result in
harassment by law enforcement or govern-
‘ment officials.

However, since the Supreme Court's de-
cision in Paul v. Davis in 1976 courts have
been less inclined to prohibit the dissemi-
nation of criminal history records within
the criminal justice community. Instead,
these courts have stressed the special
needs that criminal justice agencies have
for access to criminal history data.

For example, in Loder v. Municipal

Court,!”? the California Supreme Court
demed a record subject's petition to purge
'y //‘

17 F 34759 (D.C. Cir. 1969).

18343 F.Supp. 804 (S.D.N.Y. 1972).
17533 p,2d 624 (1976).

I TR
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his arrest record. The record subject came
to the aid of his wife who was being beaten
by a policeman. The subject was arrested
but two days later all charges were
dropped. The court said that the govern-
ment and, in particular, criminal justice
agencies, have a compelling interest in
retaining even this type of arrest record:
(1) for identification purposes; (2) for
prompt and accurate police reporting; (3)

for future police work; and (4) for use at

12

pre- and post-trial prqceedings. Several
other cases included in this chapter also
emphasize the need to insure the free flow
of criminal history record data within the
criminal justice community.

Only a couple of recent decisions buck
this trend. The most notable is District of
Columbia v. Hudson,!® in which the court
sealed several sets of arrest records. In
one instance an individual had been
arrested for a murder that was later shown
to be a suicide. In another instance an
individual was arrested for failure to
attend driving school and it was later
shown that he had attended the school. In
a third instance an individual was arrested
for carrying a pistol, but law enforcement
officials later conceded that they had
arrested the wrong man.

The court in Hudson rested its analysis
on an assumption that criminal justice rec-
ords are ordinarily useful to criminal jus-
tice officials and therefore ought to be
preserved. However, where the arrest rec-
ord is admittedly “wrong, the court con-
cluded that the record has no utility to law
enforcement officials. Consequently, a
court should use its equitable (inherent)
powers to give these record subjects relief
and order the records to be sealed.

Presumably, where a criminal history
record has severe deficiencies and where a
record subject can show a real likelihood of
harm if the record is traded within the
criminal justice community, courts will
. continué to be somewhat receptive to
claims that dissemination should be pro-
hlbzted

“’404 A.2d 175 (D.C. Ct. of Apps. 1979).
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DISSEMINATION OF RECORDS:
X CRIMINAL JUSTICE COMMUNITY

Pzaul v. Davis
424 U.S. 693 (1976)
(Rehearing denied 425 U.S. 985 (1976))

e

RELIEF SOUGHT

-~

An individual arrested for shoplifting brought this action, based on the
, federal civil rights laws, against county and city police chiefs for
> : : circulating his name and photograph to local businessmén in a compila-
. S tion of "known shoplifters" while the charge against him was still
‘ . unresolved. He asked for damages as well as declaratory and injunctive

£ o - g : : relief.

HOLDING
” Distribution of the flyer did not deprive the plaintiff of his constitu-
: tional rights of liberty and due process and there is no constitutional

privacy interest that is violated by dissemination of arrest records
under the circumstances involved. Injury to reputation alone is not
i sufficient to establish a violation of the constitution.
» N ‘@

‘ ‘ g BACKGROUND

While a shoplifting charge against the subject was still outstanding, his
photo and name were included in a flyer of "active shoplifters" prepared

and distributed to local businessmen jointly by the chiefs of the
_ ; : : : Jefferson County and Louisville, Kentucky police departments to help
; . - , : ‘ , minimize holiday losses. The charge against the subject was dismissed
‘i\‘ . e o _ ] . ' : shortly thereafter, but his supervisor saw the flyer and reprimanded
RE - S - : . 3 ' - : ’ : him.
l ' o .
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SPECIAL NOTE
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This is the landmark constitutional dissemination case which, in the
words of a subsequent federal court opinion, "snuffed out the constitu-
tional privacy interest in the confidentiality of arrest records."
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DISSEMINATION OF RECORDS: |
CRIMINAL JUSTICE COMMUNITY

Utz v. Cullinane

520 F.2d 467
(D.C. Cir. 1975)

RELIEF SOUGHT

Criminal record subjects brought a class action based on the constitu-

tion and on statutory law challenging a police practice of routinely

forwarding comprehensive arrest information to the Federal Bureau of
Investigation (FBI).

HOLDING

The District of Columbia's Duncan Ordinance prohibits dissemination by
the D.C. Metropolitan Police of comprehensive arrest information to
the FBI unless a specific request has been made for the information
within the context of a specific criminal investigation or proceedings
involving the record subject. v :

BACKGROUND

Prior to this case it was the routine practice of the D.C. Metropolitan
Police Department to forward arrest data to the FBI, including arrestee
identification data and information concerning the arrest. The FBI in

. turn released the data not only to other law enforcement agencies but

also. to federally chartered or insured banks and state and local agencies
for employment and licensing purposes.

- SPECIAL NOTE

The court observed that the subjects were not challenging the routine
dissemination of more limited data, such as fingerprints or names,
which may serve a legitimate state interest in checking for warrants in
other jurisdictions.

Cross Reference: Page 47
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DISSEMINATION OF RECORDS:
CRIMINAL JUSTICE COMMUNITY

Morrow v. District of Columbia
417 F.2d 728
- (D.C. Cir. 1969)

RELIEF SOUGHT

A criminal record subject brought this appeal in order to resolve the
issue of whether the trial court in which his case was heard had the
authority to issue an order directing the police not to disseminate his
arrest record,

HOLDING

It is within the power of a criminal trial court to issue an order directed
to an entire municipal authority, including the arresting police agency,
prohibiting dissemination of the criminal record of a subject brought to
trial in that court.

BACKGROUND

After the trial judge dismissed the case against the subject because it
was brought by the Corporation Counsel rather than the U.S. Attorney,
the subject moved for expungement of the arrest. The judge issued an
order prohibiting the District of Columbia and all its agencies, including
the police department, from disseminating the subject's arrest record to
anyone, even other law enforcement agencies. The District obtained an
order from a higher court forbidding the trial judge from enforcing his
order on the ground that it exceeded his authority, and both the subject
and the judge appealed.

The U.S. Court of Appeals declined to say whether the trial court's
order was appropriate in the circumstances, but left that issue to be
determined on remand to the D.C. Appeals Court. The court noted that
the Duncan Report rules would appear to be a good rule of thumb, but
conceded that unusual circumstances, such as an unjustified invasion of
privacy, might justify expungement. (For the decision on remand, see
In the Matter of Alexander.)

Cross Reference: Page 243
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DISSEMINATION OF RECORDS:
CRIMINAL JUSTICE COMMUNITY

United States v. Thorne
467 F.Supp. 938
(D. Conn. 1979)

RELIEF SOUGHT

In this action the federal government sought to compel state offﬁcials
to give testimony concerning a state criminal proceeding in which the
subject had been acquitted and his records then erased under state law.
The testimony was sought in connection with a federal prosecution of
the subject. :

HOLDING }

“ . - - the
Under the Supremacy Clause of the United States anstltutlon
federal court had a constitutional duty to do justice in the fe;igral
criminal trial, and the court had the power 1o order the state officials
to furnish the requested testimony.

BACKGROUND

The subject had been charged with a criminal offense by the state. A

search warrant was issued in connection with that charge and evidence

was seized under the warrant. The subject was acquitted and state law
mandated that his records then be automatically expunged and forbade
any disclosure of any information contained in the expunged records.

The sul;ject was then charged with a federal offense arising out of the

~ state-conducted search. He moved to suppress the seized evidence. In

i i i d the
reparation for the suppression hearing the government subpoenae
sptatrz)e court clerk (for a copy of the search warrant), the chief court

reporter (for a portion of the state trial transcript), and the state police

officer who had-conducted the search. They refused to testify, citing

_the erasure statute.

Cross Reference: Page 194
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DISSEMINATION OF RECORDS:
CRIMINAL JUSTICE COMMUNITY

Testa v. Winquist
451 F.Supp. 338 °
(D.R.L 1973)

RELIEF SOUGHT

i

In this very complex case, arrestees had originally sued the arresting
officers for damages on a number of constitutional and state grounds,
including arrest without probable cause, false imprisonment, libel and
slander, and trespass. The arresting officers brought suit in turn
against the persons who furnished them with the criminal record
information upon which they based their actions. The arresting officers
argued that these persons (the state administrator of the National
Crime Information Center and a Warwick, Rhode Island police officer)
were liable to the arresting officers for any damages which they might
be forced to pay to the arrestees. The arresting officers based their
claim on the grounds that the information furnished to them was
inaccurate. The administrator and officer sought in this suit to be
dismissed from the case, on the basis that the arresting officers had not
stated a legally cognizable claim against them.

HOLDING

Dismissal denied. First, the administrator and officer had a duty to
maintain reasonably accurate and current records. This duty was owed
to the arrestees, so if the duty was breached the administrator and
officer could be liable for any resulting injury to the arrestees. Second,
while reliance by an officer in the field on record information furnished
by a computer service and another officer might be reasonable, the
court would not so find as a matter of law, but would leave the issue for
the jury. Third, a jury could find that the administrator and officer
should have reasonably foreseen that the arresting officers would rely
on the information furnished to them; the administrator and officer
could then be liable for the acts of the arresting officers following their
receipt of the information. And fourth, although there is usually no
liability for one who in good faith gives inaccurate information which
leads to an arrest, the special position of expertise and authority held
by the administrator and officer justified holding them to a stricter
duty of accuracy than a private citizen.

BACKGROUND

Officers of the East Providence, Rhode Island police force, observing
suspicious activities at the arrestees' auto body shop, stopped a car the
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arrestees were driving. When the arrestees were unable to show
ownership the officers ran a check with the NCIC, and were told that
the car was reported as stolen out of Warwick. The officers then
checked with the Warwick officer, who confirmed that the car was

stolen, One arrestee was charged with possession of a stolen vehicle,
' both arrestees were detained overnight even though their attorney

came to the station house with the title to the car, their shop was
searched, and other actions injurious to their property and reputations
were taken. It turned out that the car had been stolen, but was
recovered by the insurance company and sold to the arrestees. The
arrestees sued the arresting officers; the arresting officers sued the
administrator of the Rhode Island d1v1510n of the NCIC and the Warwick
officer,

SPECIAL NOTE

Since this opinion was given on a motion to dismiss, the court was not
ruling on the merits of the case, but only on whether the facts and law
were so clear that no trial was necessary. Since the court found that
habmtv w\as poss1ble, it denied dismissal.

(
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Cross Reference: Page 131
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DISSEMINATION OF RECORDS:
CRIMINAL JUSTICE COMMUNITY

Rowlett v. Fairfax
446 F.Supp. 186
(W.D. Mo. 1978)

RELIEF SOUGHT

An lmpnsoned federal arrest record subject brought this action seeking
to c:ompel the Federal Bureau of Investigation (FBI) to expunge two
entries in his FBI record reflecting an arrest where the resulting
charges had been dismissed. He alleged that these entries -affected his
status in prison. In support of his motion the subject argued that by

~ statute the FBI can only maintain records of convictions for offenses

punishable by imprisonment for one year or more, and only when upon
receipt of 2 certified copy from the trial court.

- HOLDING

: vl
The FBI is empowered to collect and maintain even arrest
records with no known dispositions. Pursuant to the Supreme Court
decision in Paul v. Davis, 424 1J.S. 693 (1976), the subject had no
interests, such as in privacy or reputation, sufficient to justify the
requested expungement.

BACKGROUND

The subject, imprisoned in Leavenworth federal penitentiary, had been
arrested many years earlier for interstate transportation of counter-
feiting tools. He claimed that the charges growing out of the arrest
were dismissed, but that his FBI record still carried two entries
reflecting the arrest. {

N
o

Cross Reference: Page 246
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Hammons v. Scott Hammons v. Scott
423 F.Supp. 618 423 F.Supp. 625

(N.D.Cal.1976) ~  (N.D. Cal. 1976)

RELIEF SOUGHT

A record subject brought this action challenging the maintenance, use,
and dissemination by state (423 F.Supp. 618) and federal (423 F.Supp.
625) officials of the arrest records of persons never in any way found
responsible for the crime charged, alleging violation of constitutional
, due process and. privacy rights and setking an order”ending such
- practices. o ‘ '

9]
i

HOLDING

(Pursuant to the United States Supreme Court ruling in Paul v. Davis) ~

The use, maintenance, and dissemination of arrest records of persons
who have never been convicted of or pled guilty or nolo contendere to
the crime charged does not violate any constitutional due process or
privacy rights. '

BACKGROUND

The subject was arrested by the San Francisco Police Department on
the basis of a neighbor's complaint that he had fired a gun at her. The
charges were later dropped, but the subject's arrest record was retained
by the SFPD and was sent to the state Bureau of Identification and
Investigation and to the Federal Bureau of Investigation. The subject
~claimed that this would adversely affect his employment, licensing, and
" certification opportunities. '

Cross Reference:ﬁ Page 248
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DISSEMINATION OF RECORDS:
CRIMINAL JUSTICE COMMUNITY

L Taﬂton v. Saxbe
407 F.Supp. 1083
(D.D.C. 1976)

“RELIEF SOUGHT

A Federal Bureau of Investigation (FBI) criminal record subject brought
suit seeking expungement from his FBI file of certain arrest entries

- without dispositions and other arrests and convictions which he alleged

had been unconstitutional. His action was dismissed initially; on appeal
the Circuit Court said that the FBI did have a duty to maintain
reasonably accurate files and remanded the case for the lower court to
set the exact limits of that duty. (See Tarlton v. Saxbe, 507 F.2d 1116
(D.C. Cir. 1974).) This is the decision on remand.

HOLDING

First, although a record subject should address his first challenge to
local and state authorities, when the FBI receives such a challenge it
must be forwarded to the appropriate criminal justice; agencies and
courts for further consideration. Second, while a challenge is pending

‘the FBI does not have to so indicate on the subject's record, since to do

so would seriously impair the credibility of FBI criminal records, and
could provide criminals with a way to improperly lessen the impact of
their records by making frivolous challenges. Third, non-serious of-
fenses are to be deleted from all FBI criminal records, either when the

... records are converted to.computerized form or when a dissemination

request is honored. And finally, while the FBI for practical reasons may
still disseminate for law enforcement purposes arrest records more than
one year old without dispositions, it must conduct a feasibility study to
see if some practical way can be found to keep dispositions more up to
date.

3ACKGROUND

The subject's FBI criminal record file contained a number of arrests
without subsequent dispositions and some arrests and convictions that

~he claimed had occurred in violation of his constitutional rights. He

alleged that this inaccurate information had caused him sentencing and
parole problems in the past and could do so in the future. “

Cross Reference: 'i’dge 134
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DISSEMINATION OF RECORDS:
CRIMINAL JUSTICE COMMUNITY

Ufban v. Breier
401 F.Supp. 706
(E.D. Wis. 1975)

RELIEF SOUGHT =

This class action was brought against a city police chief under the
federal civil rights laws on behalf of 54 arrest record subjects named as
dangerous *motorcycle gang members by the city police department.
The suit alleged that the subjects had been arrested for murder without
probable cause, and askad that all resulting arrest records be expunged.
The suit also asked that the court order the police department to recall
and destroy leaflets it had prepared which displayed each subject's
name and photograph, labelled him asa known gang member, and stated
that many of the subjects were armed and used drugs. It was also
requested that any further printing of the leaflets be prohibited.

7 4

. HOLDING *

Relief granted. Where arrest record subjects were avrrested for murder
without probable cause the unlawfulness of the arrests and the extreme
infamy of the charge justified expungement on due process grounds.
“The police chief was ordered to expunge his department's own records
on the subjects, and to recall and expunge any arrest or identification

_information disseminated to any agencies or persons, state or federal,

governmential or private. The recall requests were to include notice
that the arrests were made without a legally sufficient basis. The
police chief was also ordered to retreive all the leaflets, from his own
force as well as from any other law enforcement authorities, agencies,
or persons, public or private, who received them, and forbidden from
printing more. :

| BACKGROUND

A M11waukee newspaper carrier was killed by a bomb which was

apparently set in retaliation against a member of a motorcycle gang

who had recently testified against members of a rival gang. In the
following days the Milwaukee police arrested 54 known or suspected
members of the gang which the police believed set the bomb. These
persons were booked for murder and interrogated. The police later
prmted the leaflets and distributed them to area law enforcement
agencies as well as within the Milwaukee Police Department.

T

P

SPECIAL NOTES

.  The court's order to expunge the arrest records was based on its
inherent powers. The order to recall the leaflets was based on
constitutional due process considerations.

2. Part of the court's reasons for directing recall of the leaflets
appeared to be that it felt public access to some of the leaflets
was otherwise inevitable in view of their widespread distribution.

3. In reaching its decision concerning the leaflets, the court relied in
part upon a United States Circuit Court case which was later
reversed by the Supreme Court (Paul v. Davis, 424 U.S. 693
(1976)). Paul v. Davis repudiates the rationale of the court's
holding on the leaflets (damage to reputation alone as amounting
to a violation of due process).

4.  The court denied a request that the Milwaukee Police Department

be allowed to transfer the subjects' fingerprints and photographs
to a neutral, non-criminal identification file. The court expressed
‘a very strong desire to ensure that no subject could ever be
connected with the highly improper murder arrests, and that the
department had no such existing files, suggesting that the "neu-
tral" files might begin and end with the records of the 5%
arrestees.,

Cross Reference: Pages 85 & 166
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DISSEMINATION OF RECORDS:
CRIMINAL JUSTICE CQMMUNITY

United States v. Rosen
" 343 F.Supp. 804
(S.D.N.Y. 1972)

RELIEF SOUGHT

Fé&eral‘ arrest record subjects sought return gf tl,\;m; :irr:;cﬂthem
" identification reéords on the ground ’that all ¢ ’at"ge ag
resulted.in acquittal or dismissal. ~

HOLDING

sencs e or | circumstances, such as an
ied. In the absence of extreme or unusua umstz '
Sleen,;:ldanl'gst or public display of arrest records in a Rogue's Gallery,

. e t
and where there has been no claim of injury such as harrassment, los

: b : . ustin
job opportunities, or improper dlssemmanonl, expfunrg;r:ien?; glsa?t?:s 1): st
' it ' ' ' t value ¢ :
ied. The legitimate law enforcement Q - : )
ﬁi:cri\tifi"gaﬁon' %ecords outweighs an individual's simple right of privacy

BACKGROUND

The subjects were indicted and charged with unl:lw{ulw 1m%ors‘c::1c;rf1
during a National Emergency, a violation of fgder. farti'ner ot of
charges against one subject resulted in acquittal; ud or chargss
agair%st both subjects were dismissed after the corporate de

the case pled 'guilty.b

™~

Cross Reference: Pages 169 & 199
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 DISSEMINATION OF RECORDS:
CRIMINAL JUSTICE COMMUNITY

Hughes v. Rizzo
282 F.Supp. 881
(E.D. Pa. 1968)

RELIEF SOUGHT

Arrest record subjects brought an action under
laws on behalf of all those allegedly arrested jill
an apparent attempt to discourage hippies from

the federal civil rights
egally by city police in
frequenting a city park.

HOLDING

Where mass arrests were made with no legal justification the court
would order the destruction of all resulting arrest records, including the
destruction of any arrest records disseminated to other law enforce-
ment agencies, and the return or destruction of all photographs taken in
connection with the arrests, including negatives and any copies.

BACKGROUND

In June and July of 1967 Philadelphia police made mass arrests in a city
park known as Rittenhouse Square. Those arrested consisted of hippies,
anyone seen associating with them, and those who objected to or
inquired about the arrests. This action seemed designed to discourage
the hippies from using the park, which was located in a wealthy area.

The first group of arrestees were photographed; no charges were ever
filed against any of the arrestees. '

- Cross Reference: Page 172
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DISSEMINATION OF RECORDS:

| DISSEMINATION OF RECORDS: | s
1 CRIMINAL JUSTICE COMMUNITY o - CRIMINAL JUSTICE COMMUNITY
f | United States v. Kalish ' ' * Loder v, Municipal Court
| 271 F.Supp. 963 I 553 P.2d 624
s (D.P.R. 1967) , (Cal. 1976)

cert. denied, 429 U.S. 1109 (1977)

l | PP RELIEF SOUGHT
A federal arrest record subject who was never prosecuted asked that his ..

arrest records, including fingerprints and photographs, be destroyed. An arrest record subject who was not prosecuted on the charges against

, + him brought this action seeking an order directing the erasure of any
‘ , ‘ ; - records resulting from his arrest and the notification of any agencies to
HOLDING . ‘ = which such records had been sent that they had been erased and that
the agencies should do likewise. o

j icted there is no
When a subject has never been prosecuted or convicted there is
public interést in retaining his arrest recorgi or cnn}mgl.lden::;flc.anon ‘
data. Moreover y retention does seriously injure the individual's pnvacz ) ‘
i and personal dignity. The United States Attorney C.;ener'a! was orgllerg | | |
| B ooy e Subjects arrest record. E'md mem'al‘ 1.denfc1fflc?];clor;:21d:r;rlx : De?nifad. In light of the compelli.ng public interest in the rr_xairrc“’enance of
ovirs (i thqse inche Idinf'ltfé:? t;g?bi?i:i:fl?porg disseemihating , . criminal records and the extensive statutory protection given to record
Bureau of Investigation. He was furt I 7

. b subjects to prevent improper use or dissemination of their files, the
the records to any governmental agency or to any person. . individual's interest in preventing misuse of his record does not out-
= weigh the factors in favor of retaining it.

HOLDING

KSR BACKGROUND
The subject, on the advice of counsel, refused in_ducj:ion into t’he Army | | y |
on the gOOd s eators ';V'asl cysstliut{cqg:l l.%);:/ri]é;ﬂl:)darzo o The record subject was arrested for battery, obstructing an officer, and
reclassification or to a hearing before his local Selec i board. f disturbing the peace after he attacked a San Diego, California police
E He was rrested Cwhich tima he rae Tins rea_ct;ee% \Zrlltjh tr?:tolzisal;;cngf S5 officer who was beat}ng his wife with a nightstic.k.’ The officer was
g e Attornedy, = (\1” hltc'h t;}mlef hi K:jrff:fefiﬁg was nevir prosecuted T later suspended, the city attorney declined prosecution, and the charges
N He submitted to induction half a : \ . |

were dismissed. The subject requested expungement of his record at
the time of dismissal, but the municipal court denied the request on the
basis that theré was no statutory authority for expungement. The
subject then wrote to the chief of police and the records custodian of
the police department requesting expungement. When he received no
reply, the subject brought this suit against the municipal court judge, -
the police chief, and the records custodian. -

on the arrest.

o Cross Reference: Pages 138, 200 & 251 S 0 Cross Reference: Page 253
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DISSEMINATION OF RECORDS: -
_CRIMINAL JUSTICE COMMUNITY

White v. State :
95 Cal. Rptr. 175
(Ct. App. 1971)

RELIEF SOUGHT

A state criminal record subject brought this damage suit against various
state officials alleging negligent posting of entries to his record and
negligent dissemination thereof. He sued for, among other things,

- defamation and invasion of privacy.

HOLDING

Relief denied. There .is no duty on the part of the state to alter a
subject’s criminal record on the basis of his unsubstantiated claim that
it contains inaccurate or incorrect information. The court also found

‘that dissemination ‘of the subject's record on-request to authorized

recipients was conditionally privileged, and that the subject failed to
show the malice on the state's part necessary to overcome that
privilege. '

BACKGROUND

The subject was arrested in 1939 for grand theft auto. In 1941 he was
identified by photograph as the passer of a forged check in a chain
store. . .That same year a notation was added to his file reflecting the
passed check charge and listing @ number of aliases, presurnably derived
from bad checks traced to the subject. From 1951-1962 the subject
encountered his record a number of times as a result of his applications
to and employment by various police departments. In 1967 he visited
the state's Bureau of Criminal Identification and Investigation, was
shown his file, and denied that it was his. Thig suit was the culmination

«of his subsequent efforts to change his records.

o

Cross Reference: Page 139
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DISSEMINATION OF RECORDS:
CRIMINAL JUSTICE COMMUNITY

District of Columbia v. Sophia
306 A.2d 652
(D.C. 1973)

RELIEF SOUGHT

In this consolidated action three arrestees who were not prosecuted and

who affirmatively demonstrated their innocence sought to have their
arrest records sealed or expunged.

HOLDING

Relief denied. When an arrest is shown to be mistaken and nonculpabil-
ity has been shown, neither sealing nor expungement are appropriate
Femedies. Rather, the records should be modified to reflect the fact of
Innocence. Similarly, dissemination of such records should not be
restricted, and disseminated records need not be returned. The police
need merely inform those agencies or persons already in possession of
the records of the subject's innocence and include such notation in any
future disseminations.

'BACKGROUND

The subjects were arrested near a civil disturbance in Georgetown.
Charges against them subsequently were dropped. The subjects filed
motions to expunge and judicially established their innocence. The
lower court prohibited dissemination of the records and ordered them
sealed; the District appealed.

Cross Reference: Pages 176, 207 & 258
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DISSEMINATION OF RECORDS:
CRIMINAL JUSTICE COMMUNITY

In the Matter of Alexander -
259 A.2d 592
(D.C. App. 1969)

This is the decision on remand in Morrow v. District of Columbia, 417
F.2d 728 (D.C. Cir. 1969)

: RELIEP; SOUGHT

The record subject in this case petitioned for an order prohibiting the
dissemination of his arrest record after the trial court had dismissed a
disorderly conduct charge because it had been brought by the corpora-
tion counsel instead of the U.S. Attorney. The trial court granted the
order.

HOLDING , .

| Trial court order vacated. The Duncan Report'rules on dissemination of

police records (which permit dissemination of arrest records only if
they have resulted in conviction on forf,exture. of collateral) are
adequate to protect arrest record subjects except in rare cases wher:e
unusual facts might justify expungement. No such facts are present in
this case. :

BACKGROUND

This is the second time the D.C. Court of Appeals considered ‘ghis case.
The first time it reversed the trial court on the grou_nd that it lacked
authority to issue an order prohibiting dissemination of an arrest
record, The U.S. Court of Appeals reversed and remanded. It held that
the trial court did have ancillary jurisdiction to issue the order to
effectuate its decision in the case. But the appeals court refused to
rule on the appropriateness of the trial court's order, l_ea\{mg that to be
decided by the D.C. Court of Appeals on remand. This is the remand
decision.

Cross Reference: 'Page 261
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DISSEMINATION OF RECORDS:
CRIMINAL JUSTICE COMMUNITY

State v. Boniface
369 So.2d 115
(La. 1979)

RELIEF SOUGHT

A criminal record subject who was not prosecuted on the charges
against him brought this suit seeking to compel state law enforcement
officials to obtain return of his records from the Federal Bureau of
Investigation (FBI) and to then have his arrest record sealed. The lower
court refused on the ground that the state expungement statute applied
only to misdemeanors, while the subject had been arrested on a charge
which at the time was classified as a felony.

HOLDING . e

Reversed and remanded. - In light of the remedial nature of the
éxpungement statute it would be unduly harsh to deny relief simply
because the subject's alleged crime, currently defined as a mis-
demeanor, was at the time of his arrest classified as a felony. The
court remanded the case for the lower court to issue an order directing
destruction of the subject's arrest and disposition records pursuant to
the statute and also requesting return of the subject's FBI records.

BACKGROUND

The subject was arrested in 1969 for posséssion of marijuana, but the
charge against him was dropped. In 1977 the subject learned that this
arrest appeared on his FBI file and" brought “suit s seal it, alleging
irreparable harm arising ‘out of use of that record by the United States
Bureau of Prisons and the United States Parole Commission. There was
a state statute which provided for expungement in appropriate cases,

but by its terms it was limited to misdemeanor cases; possession of.
marijuana, though a misdemeancr in 1978, had been a felony in 1969.

\Z"f“:‘f}&?ross Reference: I;‘ag";eyi* 267
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DISSEMINATION OF RECORDS: 1<
CRIMINAL JUSTICE COMMUNITY :
Dce v. Commander, Wheaton Police Department
329 A.2d 35
(Md. 1574)

RELIEF SOUGHT

An arrest record subject, who claimed he could demonstm’g ccétmpl:::
innocence after charges of committing an unnatur.al sexual a ;vhis
dropped,‘ brought suit seeking to have ‘further dissemination :d us
record restrained, his file expunged, any computer files erdas ‘trta an
explanatory note inserted in the court ﬁl.es, and any recorbs rans-
mitted to the Federal Bureau of Investigation rgturned. He d'ase:ssed
action on his constitutional right of privacy. The 1ower court dismissed,
and he appealed.

HOLDING

‘ j d to present his
d and-remanded. The subject should be allowed t ¢
i{:s\;eris: light of the possible applicability of the cons’gt_unonal r1gl:1t.of
priva’cy. The fact that there was a statute explxc:}_tly author;l?i}ng
expungement did not prohibit granting expungement In cases falling
outside the provisions of that statute.

BACKGROUND

The subject, an employee of Georgetown University Law Cer}ﬁ_rr; w:;
arrested by a store security guard and charged xy;’ch co_mricuh_lm gwas
unnatural and perverted sexual act. The prosecution dzgalns éd as
dropped and he subsequently filed.sult to have his recor egppr;g a:.'able
~alleged invasion of his constitutional flgl?t of privacy and irrep

harm from the continued existence of his files.

Cross Reference: Pages 212 & 268
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DISSEMINATION OF RECORDS:
CRIMINAL JUSTICE COMMUNITY

~
s
]

* Rzeznik v. Chief of Police he
373 N.E.2d 1128 -
(Mass. 1973)

((‘ - ‘ G
RELIEF SOUGHT

In this action an ex-felon whose criminal records had been statuforily
sealed appealed the revocation of his firearms licenses by a chief of
police. The subject claimed his sealed records should be unavailable to

«the chief for gun licensing purposes.

HOLDING 3

Under the language of the sealing statute the chief did have access )‘to
the records, either as a member of a "criminal justice agency" or as a

member of a law enforcement agency authorized access to the records
by law.

f

BACKGROUND

The subject was convicted of two separate felonies in 1949 and 1953.
The subject obtained a sealing order in 1974. He applied to the chief of
police for licenses to carry, sell; rent, and lease firearms. The chief
knew of the subject's record but was unable to get a firm answer from
the district attorney or the Cemmissioner of Probation as to its legal
effect. He therefore issued the licenses. Later that year the Criminal
History Systemns Board issued a memorandum - stating that sealed
records were/entirely available for purposes such as evaluating firearms

license appli‘c?tions; the subject's licenses were revoked some time
later. =

SPECIAL NOTE

The subject also sued the chief for slander based on his publication of

- the fact of the subject's felony convictions. He argued that sealing

erased the fact of his " convictions, so legally they did not exist.
Although the subject actually waived the entire issue by admitting to

the convictions in a stipulation, the court did comment that sealing
does not erase the fact that a conviction occurred.

Cross Reference: Page 358
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DISSEMINATION OF RECORDS:
CRIMINAL JUSTICE COMMUNITY

Wallaowslu v. Macomb County Sheriff

236 N.w.2d 516
~(Ct. App. Mich. 1975)

RELIEF SOUGHT

The subject of a computerized criminal record brought suit against

© officers from three police departments following her incarceration

based on inaccurate information. She sued for battery, assault, false
arrest, unlawful imprisonment, and defamation. The Director of the
Michigan State Police Department, which maintained the computer
service, appealed in this'case from the lower court's refusal to drop him
from the action. ~

HQLDiNG

Reversed “The acnons of the executive head of the state police in
overseeing the operations of a computerized criminal record system are
clearly discretionary. The Director was therefore immune from this
suit by operation of state law. '

BACKGROUND

The subject was stopped for running a red light by officers of the
Macomb County Sheriff's Department. A warrant check on the
Michigan State Police Department's Law Enforcement Information
Network (LEIN) mistakenly indicated an outstanding warrant on the
subject for perjury, a felony. There was admittedly a bench warrant
outstanding against the subject for contempt of court due to failure to
appear for a traffic” tlcket, a misdemeanor. (Apparently the LEIN
"charge code" for perjury and contempt was identical.) The subject
contended that if the officers had been correctly informed that the
warrant was for a misdemeanor they would not have taken her into
custody. 0 :

U

Cross Reference: Page 141

36

oy

*y

Gy

DISSEMINATION OF RECORDS:
CRIMINAL JUSTICE COMMUNITY

People v. Anonymous
416 N.Y.S.2d 994
(Crim. Ct. N.Y. 1979)

RELIEF SOUGHT

e

A prosecutor  brought' this ex parte action trying to reopen a criminal
docket which-had been statutorily sealed for failure to prosecute. The
court had to decide whether the statute prohibited the court from
gammg access to its'own records.

Ao

HOLDING

The seali'ng statute clearly exempted materials necessar§' for the

orderly administration of justice or to allow the court to carry on its

day-to-day functions, and that the sealed docket was that type of

materiai. The clerk was ordered to deliver the docket to the court for -

temporary unsealing during the prosecutor's argument to reopen the
case, to be resealed immediately thereafter if appropriate.

BACKGROUND
The original criminal proceeding was dismissed for failure to prosecute

when the prosecutor indicated he was not ready to proceed. The
prosecutor's inability to proceed was based on his belief that the

complainant was not in the courthouse; in bringing this motion he.

claimed that the complainant was in fact present and ready to be heard,
but that he was unaware of this due to a communications failure wn:hm
the district attorney's office.

. 37
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DISSEMINATION OF RECORDS:
- CRIMINAL JUSTICE COMMUNITY

Gleason v. Hongisto
414 N.Y.S.2d 93
(Sup. Ct. 1979)

RELIEF SOUGHT

In this action a criminal record subject challenged his dismissal as a.
Corrections Officer Trainee, which was based on a discovery by the
corrections department that he had been adjudicated a Youthful Offen-
der or_a firearms charge. Youthful Offender records are statutorily
sealed.” The court was asked to rule on whether they could properly be

considered by the corrections department in deciding on the subject's

fitness for employment.
@

HOLDING

Youthfui Offender records were not intended to be sealed so completely
as to deny access to them by the Corrections Commissioner in
evaluating a job applicant whose employment would require him to
carry a firearm and work under pressure. )

BACKGROUND

The subject received a permanent appointment as a Corrections Officer
Trainee with the Department of Correctional Services. He was
dismissed shortlyihereafter when the Department discovered that he
had been adjudicated a Youthful Offender following his involvement in
a robbery in which a firearm was used. The Department believed that
this would bar the subject from possessing a firearm under federal law,

which was a job requirement.

Cross Reference: Page 325
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‘DISSEMINATION OF RECOR
DS:
CRIMINAL JUSTICE C'OMMUNI:?'Y

.
3

People v. A
415 N.Y.S.2d 919
(N.Y. Local Crim. Ct. 1973)

Y

RELIEF SOUGHT

3

In this J j :
unusual case, two anonymous subjects, apparently cadets at the

United States Military Academy, sought to avoid any possible ill effects .

frl)?évgle%gi Ifrg:; ﬂg a;:rres‘gs On narcotics charges which had been dis-
recards redennt fg of justice, Thq subjects here requested that all
court mroms ;mg .ﬁu' arrest and prosecution be sealed, and that the
ofticod Bt Cy- village pohqe offlcers, West Point military poli

€ Lriminal Investigation Division at West Point, agg ;r:\e):

ceedings held by the Corn:

. ps of Cadets at the A

Ltszlggt'ﬂ’lg Department of the Army, or any otherc?ggg{a'i ;he { cademy
as elr request on state statute. gency. They

HOLDING

making them unavailable t
_ - 10 .any person or pubiic or bri '
:;c::ﬁg:itas provided forkm the statute. ’I‘hep courtofoue:évif)esagepfcgy
Y empowering it to enjoin testimony against the subjecfse mbv:st:
/ b

And finally, the court ruled that the Federa] Bureau of Investigation

should, upon being notifi
ed
POSSession. g of the court's order, return any records in its

BACKGROUND

ileb\xjreiigt; ea;r-ee' given due to the anonymous nature of the case. The two
Sioject atmmarrerslted for possession of marijuana, but on motion of the
orney the charges were dismissed in the interests of justice

Cross Reference: Pages 51 & 275
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DISSEMINATION OF RECORDS: . ~
' DISSEMINATION OF RECORDS:

Di Malfi v. Kennedy
213 N.Y.S.2d 386
(Sup. Ct. 1961)

Brunetti v. Scotti
353 N.Y.S.2d 630
(Sup. Ct. 1974)

e e e s e e o et

RELIEF SOUGHT A

: '
i imi ] j i j ile record sought an
In this case a criminal record subject with a juvenile | .
order prohibiting the district attorney from using Famu‘y Court records
in bail proceedings. He alleged that such use of juvenile records
violated the statutory confidentiality accorded to them.

RELIEF SOUGHT

A subject whose name was in a "known gamblers" file maintained by the
police brought this action to have it removed, alleging that he was a
law-abiding citizen who had nonetheless been subjected to periodic

police harassment deriving from the presence of his name in the
gamblers file,

s LA

o HOLDING

A v HOLDING -
§ | ¥ : contlict, in le irit, between the statutory grant of ' ' .
. Thﬁ% Is t{’;.ionftl;agalrgii;ﬂg;uo‘; Sfel;;dse and consideration of those R & Relief granted. In light of the subject's single 1946 conviction and $25 :
f cohtigentiality. rt in considering a subject's bail application. : fine for bookmaking, his arrest later that year on the same charge:
: recerds by a court in con 8 o ; ' which resulted in acquittal, affidavits attesting to the subject's good
] ; ' : - character, the police commissioner's admission that he had no informa-
i : - gk tion with which to reply to the subject's claims of law-abiding behavior
= BACKGROUND B ; . o , since i1946, and iince ’;he pc};l}ce deplartrr;ent rules requirebc! thg po#i.ce to
o e . This action was a broad suit compiie a report on the subject at leas once a year, subjecting him to
None B g tas t?i g:g :arrllctiiréd;?lac?cs: involved, brought by the Legal periodic investig:-/;/’tion and embarrassment, maintenance of the subject's
i Sgas o egehali of all criminal subjects with prior. Family Court | - hame in the "Wnown gamblers" file was arbitrary, capricious, and
.o f:go'rsgsc’ety on & ’ 1 i unreasonable. His name was therefore ordered expunged from the file.

BACKGROUND

The subject was arrested in 1946 for bookmaking, pled guilty, and paid a

$25 fine. Later that year he was arrested again on the same ‘charge,

: v , but was acquitted. Based on this record his name was placed in the

: ‘ TR "Known Gamblers File" kept by the New York City Police Department;

{ N under department regulations, a report had to be made on each known
' i gambler at least once a year. The subject had no other record besides

y ERE f the two 1946 charges. '

i

A P ~ Cross Reference: Page 335 - Cross Reference: Page 142
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J > ’ . Chapter 2

z , | | DISSEMINATION OF RECORDS:
: , | E | GOVERNMENT NON-CRIMINAL JUSTICE AGENCIES

non-criminal  justice

) > | : Governmental

=

]
&

Q

agencies usually seek criminal history rec-
ords for employment screening purposes.
And, in general, governmental non-criminal
justice agencies are more likely to be able
to obtain criminal history data than are
private organizations, the media or the
public. On the other hand, these agencies
are far less likely to be able tc obtain such
records than are criminal justice agencies.

Statutory Standards

In recent years, government employers
have seemingly stepped up their efforts to
obtain criminal history record information.
At a minimum, applicants for federal em-
ployment receive what the federal govern-
ment calls a "National Agency Check,"
which consists primarily of a review of the
FBI's identification and criminal history
records.!® But, in reviewing applicants for
sensitive positions, agencies typically con-
duct a more detailed criminal history
check which includes requests for criminal
history records maintained by state and
local police.??

In addition, federal law requires -crimi-
nal history checks for employees who work
in certain sensitive private sector posi-
tions. For example, applicants for many
positions with defense contractors or in
nuclear power facilities must receive a
criminal history check.?!

191978 law prohibits federal agencies from
taking arrest record (but not conviction
record) information into account in making
hiring decisions for "non.sensitive posi-
tions."

20gxecutive Order 10450,

»

21pyecutive Order 10865 and DOD Direc-
tive 5220.

It is also true that today every state
has adopted statutes or regulations that
require criminal history record checks
prior to granting certain types of occupa-
tional licenses. National statistics on oc-
cupational licensing compiled in a 1974
American Bar Association study estimate
that seven million people are employed in
license occupations. This study counted a
total of 1,948 separate state licensing sta-
tutes, for an average of 39 per state.
Connecticut had a high of 80 categories of
employment covered Dby occupational
licensing statutes and New Hampshire had
a low of 22. In California, for example, 47
different licensing boards can use state
criminal history files for screening appli-
cants. "

New York State, as another example,
requires a conviction records check for
applicants for the following positions
(most, but not all of which, require
licenses): professional boxers, referees and
judges; harness racing officials; private in-
vestigators and guards; users or trans-
porters of explosives; male employees of
manufacturers or wholesalers of alcoholic
beverages; employers of migrant laborers;
most employees or members of national
securities exchanges; professional bonds-
men; employees of check cashing busi-
nesses; top employees in insurance com-
panies; horse owners, trainers and jockeys;
employees of liquor stores and certain em-
ployees of bars; and funeral directors.

At least two policy reasons are ad-
vanced to support the argument that gov-
ernmental non-criminal justice agencies
should have special access rights to crimi-
nal history information. First, many pol-
icymakers believe that the importance and
sensitivity of some governmental activities
justifies access to such records for pre-
employment screening, for internal investi-
gations and other purposes. Second, many
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policymakers believe that government,
non-criminal justice agency decisionmakers
will use criminal history records in a more
responsible and discerning manner than
their private sector counterpar‘cs--and in
the event that public officials misuse such
records they can be held accountable more

readily.

Judicial Standards

In manik instances, state legislatures,
and to a lesser extent the Congress, have
accepted these arguments. However, the
few court decisions that have considered

the government agency access issue have

been relatively inarticulate about their
reasons for upholding agency access. Some
of the decisions seem to suggest that the
importance of the governmental function
in quesnon makes such access appro-
priate.?? Other opinions seem to suggest
that such access will not harm record sub-

“2See, In re Hecht, 394 N.Y.S. 2d 368 (Sup.
Ct. 1977)--access by a legislative com-
mittee,

jects.?3

Only a couple of cases were found in
which courts reject dissemination of crimi-
nal history record information to non-crim-
inal justice, governmental agencies. In
each of those cases an express statutory or
state constitutional prowsmn provided the
basis for the court's ruling.?

For state and local criminal justice
officials with responsibility for handling
criminal hxstory record information the
"bottom line" is relatively clear. In those
jurisdictions where agency officials have
discretion to set dissemination policies for
criminal history record information there
is little chance of an adverse court review

4f the officials choose to disseminate such

records to governmental, non-criminal jus-
tice agencies.

“?See, Monroe v. Tielsch, 525 P.2d 250
(Wash 1974)--dissemination of juvenile
records to educational institutions. '

24See. Central Valley Chapter of the 7th

Step Foundation, Inc. v. Younger, 157 Cal.
Rptr. 117 (Ct. App. 1979).
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Preceding page blank

_ DISSEMINATION OF RECORDS:
- GOVERNMENT NOMN-CRIMINAL JUSTICE AGENCIES

Utz v. Cullinane
520 F.2d 467
(D.C. Cir. 1975)

" RELIEF SOUGHT

Criminal record subjects brought a class action based on the constitu-
tion and on statutory law challenging a police practice of routinely
forwarding comprehensive arrest information to the Federal Bureau of
Investigation (FBI).

HOLDING

The District of Columbia's Duncan Ordinance prohibits dissemination by
the D.C. Metropolitan Police of comprehensive arrest information to
the FBI unless a specific request has been made for the information
within the context of a specific criminal investigation or proceedings
involving the record subject.

BACKGROUND

Prior to this case it was the routine practice of the D.C. Metropolitan
Police Department to forward arrest data to the FBI, including arrestee
identification data and information concerning the arrest. The FBI in
turn released the data not only to other law enforcement agencies but
also to federally chartered or insured banks and state and local agenmes
for employment and hcensmg purposes.

SPECIAL NOTE
The court observed that the subjects were not challenging the routine
dissemination of more limited data, such as fingerprints or names,

which may serve a legitimate state interest in checking for warrants in
other jurisdictions.

Cross Reference: Page 16
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'DISSEMINATION OF RECORDS:
GOVERNMENT NON-CRIMINAL JUSTICE AGENCIES

Central Valley Chapter of 7th Step Foundation, Inc. v. Younger
157 Cal. Rptr. 117
(Ct. App. 1979)

RELIEF SOUGHT

A variety of criminal record subjects and interested parties brought this
suit challenging the state's policy of routinely disseminating non-
conviction criminal record information to public employers. The
subjects alleged that arrests without dispositions were used incorrectly
and abusively by the employers, and based their suit on their constitu-
tional rights, including the state constitutional right of privacy. The

lower court dismissed, and they appealed.
HOLDING » 7
Reversed. The allegations in the subject's ébmplaint, that non-

conviction criminal records are improperly disseminated to and used by
public employers, stated a prima facie violation of the state constitu-

tional right of privacy.

t

BACKGROUND

- Under California law, the state Attorney General was required to

furnish arrest records to public employers for use in evaluating pros-
pective employees. While the employers were generally forbidden from
asking job applicants about arrests not resulting in convictions, the
statutory scheme specifically stated that the state Department of
Justice did not have to edit such arrest entries from the subjects’
records before forwarding them to public employers.

SPECIAL NOTE

This was not a decision on the merits, but simply a determination that
the dismissal was inappropriate. .

.

o

DISSEMINATION OF RECORDS:
GOVERNMENT NON-CRIMINAL JUSTICE AGENCIES

Oden v. Cahill ]
398 N.E.2d 1061
(1. App. Ct. 1979)

RELIEF SOUGHT

arres i i
est records brought suit seeking back pay, seniority, and pension

rights from the date she could first have been appointed, had those

v "
ecords not been considered. , She based her action on her state

constitutional right of privacy.
] _ Y. The lower ismi K
plaint for failure to state g cause of action, Fourt dismissed the 'com-

HOLDING

tl?;;n‘:‘:sz?l ptfgli{énﬁgéwlseigge t&e fa.ct cf the subject's arrest was in the
€, the city civil servi mmissi

r ’ : vice commission's

er expunged arrest records did not violate her state constitL:icsianf

- right of privacy, eve s g h \
order. p Y, n though it dxd v;olate the court's expungement

BACKGRCUND
8
g':re ;ftxl?ggé :/:j ?ggisatfyd c?fy lt;ggcgicago Police Department in Decem-
; an nu ; s but was not convicted.
g:;zfgalth:xﬁrgglai?rwce Sthest 1for policewomen; in 197;3 sh'el?aaizzcz! igz
‘ tion. ortly thereafter she obtained
expunging her arrest records, pursuant Ute. A fow dene
Later Sheedimneirest s P ant to state statute. A few days
‘ " personnel for the police de artment t i
;f;:nsghéictt;shan;st records to the Chicago CivilPService Cg;nrirg;tizid
nougn ne knew of the eXpungement orders. One month Jater the’

- Eventually the Commission was reversed by the circuit court, and the

49
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'DISSEMINATION OF RECORDS:
" GOVERNMENT NON-CRIMINAL JUSTICE AGENCIES

Application of Jascalevich
404 A.2d 1239
(N.J. Super. Ct. 1979)

[
/

RELIEF SOUGHT

In this case the record subject, a medical doctor, had been tried for
murder, sued by the estates of the decedents and investigated by -the
State Board of Medical Examiners, all during the same period. After
his acquittal on the murder charges he requested expungement of all
the related criminal records, as autho¥ized by state statute. This case
arose to resolve the issue of the availability of the various records
arising out of the subject's arrest and trial to the civil litigants and to

the State Board.

HOLDING

Since there was law enforcement objection to expungement of the
subject's record, he was by terms of the statute limited to sealing as a
remedy. The court ordered the sealing of all records as to which the
subject had requested expungement, with two exceptions. First, there
was to' be no sealing of the public and hospital records in the
prosecutor's files since the civil litigants were entitled to these by way
of discovery. Second, despite the sealing order the State Board was to
haye full access to all records for use in its administrative proceeding
in regard to the subject's license to practice medicine. As to all other
records, access was to be granted to the civil litigants only upon a
showing that their need to know ocutweighed any harm to the subject.
And finally, the court ordered that once the State Board concluded its
proceeding any material in the prosecutor's file which belonged to the
subject was, upon request, to be returned to him.

. BACKGROUND

The subjéect was indicted and tried on several murder counts. He was

simultaneously sued by a number ¢f decedents' estates, presumably on
wrongful death actions: Those civil suits were. stayed pending the
outcome of the criminal trial. Upon being acquitted the subject asked
that his criminal records be expunged. The civil litigants opposed his
" request, desiring access to those files for use in their suits.

e
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: DISSEMINATION OF RECORDS: - :
GOVERNMENT NON-CRIMINAL JUSTICE AGENCIES

‘ Peoplevv. A
, 415 N.Y.S.2d 919
(N.Y. Local Crim. Ct. 1978)

RELIEF SOUGHT

In this unusual case, two anoﬁ » ? '
this | _ a ymous subjects, apparently cadets at t
gggiendgsgg.; l\:légcfrg Acidemy, sought te avoid any pos;’ible il ‘effec};:
: ] Frests on narcotics charges which had been d:
missed in the interest of justice. Th jects e Tt
i nterest . e subjects here re ted :
records sfreﬂectmg their arrest i S and e
ref [ and prosecution be sealed, and tF
court prohibit any village police offi i litary polias
! ‘ it a icers, West Point milit i
officers of fiw Criminal Investigat] ivisi oint ang
L of fiwC Investigation Division at West Poj
other pplice ag2ncy involved i e any testaany
¢ PLICE: ag? : in the case from giving any testi
. v“"ﬁ - .. » . lmon
g;f:ct!'ir:alnﬁnid.,g ey1dence against the subjects at any disc?plinary prg-’
gs he y the Corps of Cadets at the Academy, the Academy

itself, the Department of the Army. or
based their request on state s‘catutey.’ aﬁ 7 other federal agency. They

HOLDING

By statiﬁte the court was requi
statl r quired to seal all records of the ca
;nle;lgf g:eg:o ‘L:ir?égaxéablg to hémy person or public or private agensc?);
-ACEDPL 1 or in the statute. The court found ifi
authority empowering it to enjoi i inst the subjecrs Lo
| joln testimony against the subi
noted that anyone doing so would iven acoess 1o s ot
v ) ) d not be given access t ici
records.” The court did em i ) ilitati e, gl
rds, nphasize the rehabilitative pur s
seahng( :}statute to the officials of the u.S. Mi.litaryPAg:d: o thg
federal ‘government v Y i \e subj Motior
And un?lly, the court ruled that the Federal Bureau of Invéstigatién

should, upon being notified ,‘
P°sses;i n. 8 of the court's order, return any records in its

BACKGROUND
‘!

: i L : ‘
| Sg/eﬁ;:}{ts are given due to the anonymous nature of the case. The two
; j ywere arrested for possession of marijuana, but on motion of the

district attorney the charges were dismissed in the interests of justice,

Cross R%;ference: Pages 39 & 275
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'DISSEMINATION OF RECORDS:

GOVERNMENT NON-CRIMINAL JUSTICE AGENCIES
. . PR ) .
» ' OF RECORDS: | ' ~~  Doe v. County of Westchester
| Dﬁsméfqg‘mogm?m, JUSTICE AGENCIES | ° 358 N.Y.S.2d 471
GOVERNMENT N | ’ : R (Sup. Ct. App. Div. 1974)
¢ Inre Hecht ‘ g ,
“394 N.Y.S.2d 368 ,
(Sup. Ct. 1977).

RELIEF SOUGHT

The County of Westchester, the County Sheriff and the District
i Attorney appealed from a lower court ruling enjoining the sheriff from
disclosing the petitioner's youthful offender adjudication to the U.S.
RELIEF SOUGHT Army, ordering the county clerk to delete the petitioner's name from
all public records and substitute an anonymous title and ordering the

s ol i ile justice system
A stat legsiatie commitise INeSHERtng L0 L men seidng
islati bpoena on a < s taveni robation
;ervgld aclc?ugxlzxfa:i‘émp records on a certain juvenile. The p
amily G

. sealing of all papers in the proceedings.
, bpoena, : '
Fuion ian fort to quash the sul L
o Susht this action in an ef ¢ juvenile pro- _
df_egit;tr:ggts?;a;%ry confidentiality given to records of } HOLDING
ci
ceedings. Affirmed. The provisions of a state statute (CPL 720.35) mandate the
L \ nondisclosure of the youthful offender adjudication to the Army. The
, . ‘issue was not rendered moot by the fact that the Army recruiter
HOLDING S ioepect the subpoe naed '; agrgf.céy imheew t?f ;cfhfe'ar;?t and youthful offender adjudication when he
It ;vas within the power of the CO? m'lntz:eﬂﬁg ;ro%ation records were’ 2 visLte SherLils outice.
& s i the court, Si ! 7 .
records‘,t :ada?np;;:?;;? r’;c;csc)he: commit"cee's inquiry. A
relevan A .

Failure of the sheriff to divulge the
adjudication would not violate section 1001 of title 18 of the U.S. Code.

BACKGROUND

BACKGROUND ! ‘ ) on Crime, Iis The petitioner was convicted as a youthful offender and sentenced to a

The New York State Selective S‘.;egif_.i,a%}'ui ﬁiﬂ&‘%ﬁ%mma, while

‘ ' T ffect on docie

Causes, Control‘,‘and Effect

term in prison. He applied to have his sentence modified on the ground

s e e system, became 7 tha;c”het l:wshedt to jc;;ntﬁheAArmy. Tfledsigtencztn% court ’?greid to
3 i us stem ' ‘ modify the sentence if the Army accepted the petitioner. 2 Army
. £ examining the juvenuieé JuSb - “I%  nager who , S _ .

o nzginegogrei:; g highty publicized <:as“ed g; ;Vhf;lcr:egia o hagve been E ! accepted him and he enlisted.

co el Wi iscovered 1 :

murdereﬁ en el-derw;lzliloeﬁnzin?tma few months before the murder,
o adjudicated a juven!

, ility. In the
A teed to a youth facl -

. ~harge of rape, and commit : i Committee
“based onfd égaﬁfmcs)ﬁgafio’n into the matter the t;’:’f&r& York City
cogrse ngéd the youth's probation records from |

‘subpoée ; . : -

D‘eg:rtment of Probation.

When the petitioner later learned that
the sheriff would disclose the arrest and disposition to the Army, he

brought suit to enjoin the disclosure under the New York statute which
bars any police agency from making available to any public agency any
official records and papers relating to the case of a person adjudicated
a youthful offender. Although the Army recruiter apparently already
knew of the youthful offender record, neither party pressed the

_ , mootness issue because they wanted a decision on the crucial issue of
. , the application of the statute to the Army in these circumstances.

i e

.Cross Reference: Page 334
Cross Reference: Page 332
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DISSEMINATION OF RECORDS:
GOVERNMENT NON-CRIMINAL JUSTICE AGENCIES

S.P. v. Dallas County Child Welfare
Unit of the Texas Department of Human Resources
577 S.w.2d 385
(Civ. App. Tex. 1579)

* RELIEF SOUGHT !

A 'criminal record subject who was released without prosecution on
child abuse charges brought this appeal from a lower court's order
11m1tu_1g expungement of his records to those held by criminal justice
agencies and officials. The subject argued that under the state
expungement statute any records in-the possession of the Department
of Human Resources should also be destroyed. The lower court had held
that the statute did not apply to the Department.

HOLDING

Reversed. The statute, which authorized expungement as to "all

records and files relating to the arrest," did include the Department.

within its scope. -

BACKGROUND
The subject was arrested in 1977 on charges of child abuse, but the
county grand jury failed to return a true bill against him. He then
moved for expungement of the resulting records and the lower court
found him entitled to relief, though limiting it .as stated. The Child
Welfare Unit of the Department of Human Resources wanted to keep
its records for use.in a pending petition to terminate the subject's
parental rights over his children. ‘

SPECIAL NOTE

The court observed that the expungemént order did not cover certain

non-accusatory and investigative reports, except for any references to
police records contained therein. :

/

Cross Reference: Page 287
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DISSEMINATION OF RECORDS:
- GOVERNMENT NON-CRIMINAL JUSTICE AGENCIES
Monroe v. Tielsch
525 P.2d 25G.

(Wash. 197%)
(en banc)

RELIEF SOUGHT

Juvenile arrest record subjects who were not convicted of the charges

" against them sued to obtain expungement of their complete arrest files,

including previous arrests as well as the ones giving rise to this action.
They based their suit on a constitutional right of privacy and cited
impairment of educational and employment opportunities.

HOLDING -

Denied. The legitimate uses to which the arrest records of unconvicted
juveniles can be put are sufficiently valuable to justify their continued
maintenance. The philosophy of the juvenile justice system, rather than
supporting expungement, actually argues in favor of retention so that
those records may help ensure appropriate treatment of minors in any
future contact with the legal system. However, in light of the stigma
attached even to mere arrestees, and since the unquestioned impair-
ment of educational and employment opportunities which that stigma
causes is directly contrary to the rehabilitative aim of juvenile justice,
the court directed that juvenile arrest records may not be disseminated
to prospective employers or non-rehabilitative educational institutions
under any circumstances.

BACKGROUND

The four minor arrestees, ages 10, 14, 14, and 16, had a total of 25
arrests among them on charges including rape, robbery, and assault. In
the case out of which this expungement motion arose they were all
charged with indecent liberties, one was also charged with assault, and
another with shoplifting, possession of a dangerous weapon, and bur-

_glary. They sought to expunge not only the immediate arrests but all

prior arrests.

Cross Reference: Pages 105 & 342
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' Chapter 3

DISSEMINATION OF RECORDS:
g LITIGANTS

It is not uncommon for individuals in-
volved in court proceedings ("litigants") to
request that the -court issue an order to a
criminal justice repository to provide them
with specified criminal history record in-
formation. Litigants, for example, may
seek access to criminal history record in-
formation about co-defendants, adverse
witnesses?® or the opposing party.2®

Statutory Standards

From a statutory or regulatory stand-
point, litigant requests for access to crimi-
nal history records are governed by "rules
of discovery" as set out in federal and
state rules of civil and criminal procedure.
The discovery rules generally take into
account the relevance of the requested
material, the burden of producing the rec-
ord, and any privilege or other judicially
cognizable interest that the party opposing
production may be able to assert.

Judicial Standards

To the extent that it is possible to
generalize about litigant access cases, a
couple of points can be made. First, the

courts are usually unsympathetic to re- .

quests by defendants for access to the
criminal history records of co-defendants,
witnesses or other parties. All of the cases
that we have found deny defendants access
to those records because of the potential
for violation of the subject's privacy.

“See, United 5tates v. Martinello, 556
F.2d 1215 (5th Cir. 1977).

2865ee, Maxie v. Gimbel Brothers, Inc.. 423
N.Y.S. 2d 802 (Sup. Ct. 1979).

However, the courts usually caution that in
extreme circumstances, where the fairness
of the defendant's trial is at stake, access
would be provided.

Second, and by contrast, the courts
usually are sympathetic to requests by de-
fendants in civil actions such as libel or
malicious prosecution, for access to even
sealed criminal history records, if the rec-
ord concerns the plaintiff's involvement in
the event that is the subject of the civil
suit. For example, in one case summarized
in this chapter the plaintiff was arrested
on a larceny complaint lodged by the de-
fendants. The plaintiff was acquitted and
her arrest record sealed, pursuant to a
state statute. The subject then sued for
false imprisonment and malicious prosecu-
tion based on her larceny arrest. The court
said that a criminal record subject may
not, in the interests of justice, assert a
right to the sealing of records, while simul-~
taneously maintainin; a civil suit based on
the sealed incident.?

The litigant access issue seldom pre-
sents problems for criminal justice agen-
cies and their officials. In almost all such
cases criminal justice agencies will not
provide litigants with access to criminal
history records except to the extent that a
member of the public would have access.
A litigant wishing to contest this policy is
already in court and thus has a ready
avenue for.relief. Most criminal justice
agencies that receive court orders requir-
ing dissemnination of records to a litigant
will promptly comply--although the agency
presumably has a right to judicially chal-
lenge such an order. More often the crimi-
nal record subject will contest the order.

“’Maxie v. Gimbel Brothers,
N.Y.S. 2d 802 (Sup. Ct. 1979).

Inc., 423
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DISSEMINATION OF RECORDS:
LITIGANTS

United States v. Brown
362 F.2d 1144
(1980)

RELIEF SOUGHT

This action involved an appeal from a criminal trial court's refusal to
grant a conspiracy defendant discovery of his co-defendats' Bureau of
Prisons records under the Freedom of Information Act (FOIA).

HOLDING

A defendant in a criminal trial may obtain discovery of government
records under the FOIA without, being required to bring a separate civil
action. The prison records were also found to be discoverable under the
FOIA, but any harm to the defendant from denial of his request was
ruled harm:ess.

BACKGROUND

The defendant and four others were indicted for conspiracy. The
defendant moved before trial to obtain Bureau of Prisons records on
three of his co-defendants, basing his motion on the FOIA, but the trial
judge denied the motion of the ground that the FOIA was not applicable
to discovery in a criminal trial and the defendant should first file a
routine FOIA disclosure request before seeking court intervention.

Preceding page lank
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DISSEMINATION OF RECORDS:
: LITIGANTS

United States v. Martinello
556 F.2d 1215
(5th Cir. 1977)
(per curiam)

RELIEF SOUGHT

A federal defendant convicted of conspiracy brought suit seeking to
obtain the presentence reports of his co-defendants. He alleged that
the reports might contain prejudicial or inaccurate information con-
cerning him. His motion was dismissed and he appealed.

el

HOLDING

Affirmed. Presentence reports are not public records and allowing
disclosure would be against the public interest as it would interfgre
with the sentencing court's ability to obtain confidential information

for use in the sentencing process.

BACKGROUND

The accused pled gdﬂty to conspiracy but moved to delay sentencing so
he could inspect the presentence reports prepared on his co-defendants

by the United States Probation Offjcers.
A
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DISSEMINATION OF RECORDS:
LITIGANTS

Cowles Communications, Inc. v. Department of Justice
325 F.Supp. 726
(N.D. Cal. 1971)

- RELIEF SOUGHT

A corporation brought suit under the Freedom of Information Act
(FOIA) (out in draft) to obtain records from the office of the Director
Pfd'ﬂ'lg élmmlgratmn and Naturalization Service regarding a certain
individual.

HOLDING

If records are "investigatory records compiled for law enforcement

. Purposes" they are exempt from disclosure regardless of whether any

enforce_ment proceegﬁng is pending. However, the government cannot
block dxsclosu;e by simply presenting an affidavit stating that requested
records are Investigatory, but must deliver the. records for court

inspection.

BACKGROUND

A company defending itself from a libel suit had earlier tried to
subpoena records from the office of the Director of the Immigration

Cross Reference: Page 89
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DISSEMINATION OF RECORDS:
LITIGANTS

Craig v. Municipal Court
161 Cal, Rptr. 19
(Ct. App. 1979)

RELIEF SOUGHT )

The subject in this case, charged with resisting arrest and assault and

battery on highway patrol officers, obtained a court order directing the
highway patrol to produce the names and addresses of all persons
arrested by the officers on similar charges within the last two years.
The highway patrol commissioner then obtained a higher court's order
blocking production of the requested information, and the subject

appealed.

HOLDING -

Affirmed. The minor and speculative advantage to the subject in
obtaining the desired records was insufficient to overcome the privacy
rights of the third-party arrestees whose identities he sought to
discover. This applied to records of both unconvicted individuals, whose
privacy interest was high, and convicted individuals, whose testimony
was least likely to be helpful to the subject.

BACKGROUND

The subject was arrested for resisting arrest and assault and battery

upon offjcers of the California Highway Patrol, and apparently intended
to defend on the ground that the officers had used excessive force. He
was hoping to discover the names of arrested persons who had been
abused by these officers but failed to complain.

3

=y
SPECIAL  NOTE
The court also observed that the subject already had the benefit of an

order which would give him all records-of complaints lodged against the

;

officers for excessifie use offorce, so that in this action he was on what
the court regarded as a fishing expedition. .

K
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DISSEMINATION OF RECORDS:
LITIGANTS

Commonwealth v. Ferrara
330 N.E.2d 837
(Mass. 1975)

RELIEF SOUGHT

A cr.imin.al defendant convicted of manslaughter brought this appeal
alleging In part that the trial court erred in refusing the defendant’
access to juveniie records of a principle prosecution witness. The
defendant wanted the records for use in impeaching the witness; the
trxalv court withheld them on the basis of their statutory confidentiality.

HOLDING
Affirmed. The relevant statute clearly intended to confer broad

confidentiality on juvenile records; the trial judge had not e
denying them to the defendant. ’ Juds ot erred in

BACKGROUND

The defendant was tried for murder and convicted of manslaughter,
The only vv_ltness-who claimed to have seen the shooting was a fourteen-
year old with a significant juvenile record. ‘

Cross Reference: Page 316
0
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" # prohibit enforcement of the order.

DISSEMINATION OF RECORDS:
LITIGANTS . J/
’ State ex rel. Curtis v. Crow
. . 580.5.W.2d 753
~ 4 (M.O-,‘ 1979)
(en banc) o

| 2
RELIEF SOUGHT R

vl

“In this action a defendant newspapetr sought.tc obtain, by way of a
~discovery order served on the prosecuting attorney, access to expunged
arrest and disposition recotds-relating to a criminal record subject who
was guing the newspaper forlibel. The trial court ordered production of
the records, and the record subject petitioned the Supreme Court to
In opposing. the petition, the
newspaper argued that the expungement order was void on its face;
that, if valid, it applied only to records open to public inspection and
not to the prosecuting attorney's working file; that by bringing the libel
action the subject waived his expungement rights;.and that inspection
of the prosecutor's file should be allowed to determine if parts of it, for
- example investigatory records, might be exempt from expungement.’

]
0

Kard ’ ; N

HOLDING

. The expunged-records .cannot be made available. The expungement
order was not void on the basis that-it did not recite the statutory

- prerequisites for expungement. .Those prerequisites were merely ele-
ments the subject had to prove in order to invoke¢ the statute, not
jurisdictional elements which would have to be set forth in the order to

. give it validity. Second, the remedial intent of the expungement
statute indicated it was not limited to public records open to inspec-
tion, and did apply to the prosecutor's file. Third, the subject did not
waive his expungement rights by bringing this libel suit. And fourth, it
would be contrary to the statutory purpose to allow inspection of the -
file in a search for exempt material. The newspaper was permanently

barred from access to-the {ile. - S

RS

. BACKGROUND |

~ In 1972 the subject was convicted on a narcotics charge, but received a
- susperided sentence and «was placed on probation. He was later
. discharged from probation and the court ordered the sheriff's office to
“expunge the subject's records pursuant to state statute. In 1975 the
subject was prosecuted for attempted buggery; the prosecution was
"dismissed after a preliminary hearing. The newspaper printed a story
on the later case and the subject brought suit for-libel. The newspaper
then sought access to the subject's criminal records from 1972 and
1975. This case dealt oiff§ with the ¥372 narcotics conviction.
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'DISSEMINATION' OF RECORDS:
LITIGANTS

- Application of Jascalevich
| 04 A2d 1239
il o (N.J. Supel'. Cto 1979)

[
RELIEF SOUGHT
|
In thi'[s"’ case the record subj i ' |
Jject, a-medical doctor, had been tri
ggiij’%o saggdblfayMt:; ceaslt?es'Of the decedents and ’investigartlednbe}? ft?;
i _ i xaminers, all during the s:
his acquittal on the murder charge Ssted oxpunbomony Ater
,i on | s he requested ex
the related criminal records as : zed retine, Ths e
¢ ' s @s authorized by state statute. i
arose ito resolve the issue of the availability of the varidugﬁlescgifii

arising out of the subject's X he var
the Sti{; te Board. ] arrest and trial to the civil litigants and to

[

Since there was law enforcem jection
ce ‘ ent objection to expungement of
igll?r{:g;'s r‘?ﬁgrc& h:t wa:i by ;errrlns of the statute limifed 'gfo sealing aﬁh:
1edy. urt ordered the sealing of all record ic
subject had requested expun ‘ i o, Firs o
’ ‘ gement, with two exceptions. Fij
was to be no sealing of the i e cords i he
_ - public and hospital records i
g;ocsu%c(::t;t:;sy fxl;.-s smge ;he civil litigants were entii?tléd to these ;; \;2;
- disc - Decond, despite the sealing order the St

have full access to all records fo e istrative aronas to

! 5 to s for use in its administrati i

In regard to the subject's license to practi edic As 1o ol it
~Subje nse practice medicine. As to all oth

records, access was to. be granted t ivil liti Iy upon &

cor . ] o the civil litigants onl
showing that their need to know i s She subject.
r outweighed any harm to the iubj

And finally, the court ordered tha: 4 d concludl s

ally, ord that once the State Board concluded j

prgpgedmg any material in the prosecutor’s file which belonged to tll;c:

Subject was, upon request, to be returned to him,-

' BACKGROUND

Ihemsubj‘ect was indicted and tried on several murder counts. He was
;;;?)n ta:lec;iusly sued.byv a number of decedents' estates, presumably on
yrongf eath actions. Those civil suits were stayed pending the

-
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DISSEMINATION OF RECORDS:
LITIGANTS

Uli;msky v; Avignone
4 372A.2d 620 .
(N.J. Sup. Ct. App. Div. 1977)

RELIEF SOUGHT

This case involved the issue of whether an acquitted criminal record
subject who obtains expungement and then brings an action for mal-
icious prosecution against those responsible for his arrest may deny the
persons he is suing access to his records. .

HOLDING =
As a condition to maintaining a malicious prosecution suit a subject who
has obtained expungement must consent to the request of those he is

suing for inspection and copying of the expunged records. The subject -

must authorize the court to order the records custodian to make the
records available to the defendants. The court in which the subject

~ brings his suit will have jurisdiction to order disclosure, if consented to .

by the subject.  If the subject does _hot consent ‘his suit will be

dismissed.

BACKGROUND

@“I\'h;é subject was arrested for indecent exposure based on a complaint

filed by the defendants in this case.. He was acquitted and requested

expungement of all records. Since there was no law enforcement

opposition expungement was ordered. Several months later the subject
brought suit against the defendants, alleging that the complaint had
been filed falsely and maliciously. The defendants brought a motion
before the judge who had ordered the subject's records expunged,
requesting that he now q‘rﬁjer production of the records. The judge
refused on the basis that helacked jurisdiction to grant such an order.

SPECIAL NOTE =«

Under New Jersey law at this time, "expungement" consisted “of
removing records from the main files and placing them in the custody
of a person who would see to it that the records were not disclosed to
anyone, for any reason. While technically this is a strict form of
sealing, the term "expungement" was used since New Jersey law also
provided a lesser statutory remedy designated as "sealing."

Cross Refererice: Page 216
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- RELIEF SOUGHT

HOLDING

DISSEMINATION OF RECORDS:
LITIGANTS

Maxie v. Gimbel Brothers Inc.
423 N.Y.S.2d 802
(Sup. Ct. 1979)

In this case the defeqdants in a malicious prosecution suit moved that
th_e plamn;ff be required to consent to the unsealing of her earlier
criminal records concerning the incident which gave rise to this action.

Relief. granted, While the subject of sealed records will not be forcéd
to waive th_g statutory sealing privilege, the subject may-not in the
Interests of justice assert that right while simultaneously mairitdining a
civil- suit based'on the sealed incident. The court ordered the subject to
either authorize release of the sealed records to the defendants or be
marked off the court calendar, subjeat to restoration if she later
obtained the records and delivered them to the court.

1

BACKGROUND

In 1976 the‘ subj_ect was arrested on a“ larceny complaint lodged by the
defendants in this case. She was acquitted, and her records were sealed
pursuant to state statute, She then sued the defendants for false

- imprisonment and malicious prosecution based on her larceny arrest.

Cross Reference: Page 218
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Historically, the courts have been least
receptive to arguments in favor of dissemi-
nation or access when the proposed recipi-
ent is a member of the public. The courts
interpret the term public to include private
employers and the media. Indeed, cus-
tomarily the courts treat all requestors as
members of the public except criminal
justice agencies, non-criminal justice gov-
ernmental agencies and litigants.

Despite persistent media arguments
that their requests for access should not be
treated as mere requests from the public
(and_despite informal policies in many jur-
isdictions that give media representatives
a greater degree of access than other
members of the public) the courts have
consistently held that the media enjoys
only the same access rights as belong to
the public. *

Thus, in Branzburg v. Hayes, the United
States Supreme Court, in concluding that
reporters do not have a constitutional right
to protect the identity of their confidential
sources, stated:

(The First Amendment does not
guarantee the press a constitutional
right of special access to informa-
tion not available to the public gen-
erally.?® ‘

Although the press cannot be denied access
to information already in the public do-
main,?? the Court has made it clear that
such public information would be available
generally and without discrimination to any
member of the public.

Chapter 4

- DISSEMINATION OF RECORDS: |
PRIVATE EMPLOYERS, THE MEDIA AND THE PUBLIC

The Constitution does not . . . re-
quire government to afford the
press special access to information
not shared by members of the public
generally. It is one thing to say that
a journalist is free to seek out
sources of information not available
to members of the general public,
that he is entitied to some consti-
tutional protection of the confi-
dentiality of such sources . .. and
that government cannot restrain the
publication of news emanating from
such sources . . . It is quite another -
thing to suggest that the Constitu- -
tion imposes” upon govermment the
affirmative duty to make available
to journalists sources of information
not available to members of the
public generally. The proposition
finds no support in the words of the
Constitution or in any decision of
this Court.3?

Dissemination of
Original Records of Entry
and Contemporaneous Data

Statutory Standards

The extent of public access depends, to
a large degree, upon the type of criminal
history record information being sought. In
virtually all jurisdictions, for example,

chronologically arranged, original records

of entry that record arrest and charging
information, and that are maintained at
police station houses and by the courts, are
treated as public records (either as a result
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of informal, long-standing policies or as an

. ’ . R S ( T Z¥L08 U.S. 665, 684 (1972) (citations express matter of state or municipal law).
. .0 ] ’ ' v omitted). ; “
PO TR I S L B A 22Cox Broadcasting Corp. v. Cohn, 420 SYBell v. Procunier, 17 U.S. 817, 334-5
: R S RN o et US. 4691975, _ (197%).
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" Judicial Standards

resisted occasional efforts by authorities
to deny the public and the media access to:
this type of information.. Where available
the courts base this result on a statutory
interpretation but, where necessary, the
courts have been willing to say that the
First Amendment:demands that such rec-
! ords be open to the public. The courts'
! rationale for such openness seems to be
that the Constitution requires authorities
to make public certain types of basic,
original information “about governmental
j conduct and that countervailing public pol-
icies or constitutional considerations (such
| as personal privacy) do not outweigh the
- interest in access to this type of data.

For example, in Houston Chronicle Pub-
lishing Co. v. City of Houston,*“ a Texas
state court ruled that the media have a
First Amendment right to access to certain
chronologically arranged, factual data such
as the arrest sheet and police blotter and
the first page of the offense report which
supply basic information needed to report
on crime and criminal activities.

The Houston Chronicle opinion is con-
-sistent with other- state court decisigns
contained in this chapter. Thus, in Fl-
combe v. State,?® the Alabama Supreme
Court held that jail dockets and records
which contain information describing each
prisoner received into a local jail, his age,
sex, identifying characteristics and the

charged offense are public records and can
be inspected by newspaper reporters.

In Dayton Newspapers, Inc. v. City of
Dayton,”" the Ohio Supreme Court held
that a city jail log, which listed arrest
numbers,» names of prisoners, charges,

1
i
4 ‘
l,l 3 . N
3 With rare exceptions,3! the courts have
|
4
i
3

**See, for, example, Town Crier, Inc. v.

Chief of Police, 282 NE2d 379 (Mass.
1972). v

32531 S.W.2d 177 (Tex. Ct. of App. 1975).

33200 SO 739 (Ala. 1941).

34341 NE2d 576 (Ohio 1976).

8]

dates, times and dispositions, was a public
record and should be disclosed to a news-
paper.
In Northwest Publications, Inc. v. An-
derson*> the Minnesota Supreme Court
held that two county district courts could.
not prohibit the press from obtaining
access to criminal complaint information
or to the court's own arraignment files.
The court said that only rare and extra-
ordinary circumstances could justify a re-
straint such as this upon First Amendment
rights.
At least a couple of courts have also
suggested, without deciding, that even
cumulative criminal history record infor-
mation sould be available to the public in
those instances where an individual has
recently been arrested and his history is
therefore a newsworthy matter of immedi-
ate public interest.

For examgle, in Tennessee Newspaper,
Inc. v. Levi,’® a newspaper claimed that
the United States Attorney's policy of
withholding information about individuals
recently arrested of federal crimes vio-
lated the +First Amendment, the Federal
Freedom of Information Act and the Fed-
eral Privacy Act. The court's opinion did
not mention the newspaper's constitutional
claim, but, in holding for the paper on
statutory grounds, the court did stress the
legitimate and extensive public interest in
contemporaneous arrest information.

The opinion states that individuals who

are arrested or indicted:

« + « become persons in whom the
public has a legitimate interest, and
the basic facts which identify them
and describe generally the investi-
gations and their arrests become
matters of legitimate public inter-
‘est. The lives of these individuals
are no longer truly private . .. this
right (right of privacy) becomes
limited and qualified for arrested or
indicted individuals, who are essen-

T5259 NW2d 254 (Minn. 1977).
36403 F.Supp. 1318 (M.D. Tenn. 1975).
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tially public personages.3?

Dissemination of Cumulative,
Non-Contemporaneous Arrest
and Conviction Data

The courts have had itficy

' ; . a difficult time
setting out a policy for dissemination of
Cumulative criminal history records in
g_ases where the individual record subjects!
1stt:ry ar;d activities have not become
matters of public interest by vi
recent arrest, ¢ vufcue of

Statutory and Administrative Standards

Of course, much of the di inati
o , ssemination
policy Jgor these records is set by statute or
rekg,ulanon.. {\t the state level » Many states
flatly prohibit state agencies and, in some
cases, lo_ca.! agencies from disseminating
ggn-conwctmn information to the public.
ofm:u:;cifae:’ also prohibit the dissemination

1ulative conviction | i
the bl ; information to
At the fegleral level, the LEAA regula-
t1on§, as previously noted, prohibit the dis-
Seémination of state and local non-convic-
tion information to the -public unless
authorized by_ state or local law. The
;‘fﬁﬁe ncaﬁgulanons do not place restraints
ssemination.‘of iction i
mation, Ol conviction infor-

The Department of Justice
] e ar ustice regula-
tions .pt.‘ohlbl‘t: the dissemination of gfed-
eral criminal history data, Including both
conviction anc;l non-conviction information
;l}r:ée?s ::he subject has been arrested 'within’

ast year or charges i i
pending, 7 ges are still actively

At least one court has al

so held that
thhe; federal Freedom of Information Act
fw ch makes all federally held written in-’
oxj,manon’ avaﬂgble upon request unless the
data'comes Wwithin one of the Act's ex-
eémptions, does not require the dissemina-

37Id. at 1321,

*Eederal Syst ‘
deral System and Interstate Exchange
of Criminal History Record Informationg",

28 C.F.R. (Subpart C), Section 20.30.

73

- were still pending).

tion of criminal higtor :

n jstory data. Malloy v,
I:Jnued States Department of Justice v9
! r?ld that FBI rap sheets are protected by

e FOIA exemption which shelters infor.
Ei:xzndwhlrih, if disclosed, would consti-

ear . " .
Vo ¥ unwarranted invasion of pri-

Judicial Standards: Paul v. Davis

It is also important to em i
once a jurisdiction decides to Er?:lilezZrm?f
nal history information public (beéring in
mind that; with perhaps a few excéptions
they are not under a constitutional cc)’mpul-f
sion to do so), neither the right to privacy
nor any other constitutional doctrine re-
Stricts or conflicts with that decisipn. This
statement could not have been made durin
tpe first part of the 1970t%. However a§
dxs.cgsse‘_:i earlier, the Supreme Court's 1’976
opinion in Paul v. Davis, in the words of
one federa_.l district court, "snuffed out"
the constitutional right of privacy for
crml;mail history records, 49
| aul_v. Davis involved the i
facts. In anticipation of the 197202?12;152-
Mas season the police chiefs of Louisville
Kem:uckyZ surrounding  Jefferson
County circulated a flyer to local mer-

- chants containing the names and photos of

"active shoplifters," includin inti

: pli Plaint
l?a\ps. Davis had been arrestegd for s?nolgf
lifting some 1% months earlier but had
never been convicted (although the charges
. \d Davis sued the polj
chiefs for a vidlation of the federa