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THE APPELLATE SYSTEM IN THE
NORTH CAROLINA COURT OF APPEALS

' i i ' h Carolina
The following material was addres§ed to Nort
[Court of Appeals Chief Judge Naomi E. Morris as part
of the technical assistance rendered by the Appellate
Justice Improvement Project in June 1980.]

At your request, we conferred with you, other members of your

17 and 18, 1980. This report con-

court, and your staff on April 16,
tains our principal observations and recommendations resulting from

that trip. We are each available for a follow-up trip to confer with

you and the Supreme Court after you have reviewed them.

I. The Current Situation

A. Court Organization

North Carolina's appellate courts are the Supreme Court and the

Court of Appeals. The Supreme Court consists of seven justices,

elected at general elections. The Chief Justice must run for and be

The Court of Appeals is the state's only
intermediate appellate court énd has twelve judges, also elected at
The Chief Judge is appo1nted by the Chief Just1ce
of the Supreme Court from the members of the Court of Appeals. The
term of office for both courts is eight years. -Both courts sit in
Raleigh.

The clerk for each court is appointed by that court and serves

‘at its pleasure. Although not required by law, each clerk is an
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attorney. The Court of Appeals has a central staff, divided into

a prehearing section and a staff attorney section. FEach Jjudge also
has one law clark

The'Supreme Court hears appeals from superior court judgments
which involve sentences of death or life imprisonment, and the court
may grant petitions to review decisions of the Court of Appeals.

The Supreme Court also has discretionary jurisdiction to grant extra-

ordinary writs. The Court of Appeals has initial appellate juris-

diction over (1) final Judgments of the superior court; (2) final
Judgments of district courts in civil actions; (3)Vappeals from inter-
lTocutory orders which have the effect of determining the actions; (4)
superior court orders from which appea]s are specifically authorized
by statute; and (5) Jjudgments in Juven1]e proceed1ngs In addition,

the Court of Appeals hears d1rect appeals from the Utilities

- Commission, the Industrial Commission, and orders from the Commissioner

of Insurance, as well as appeals as a matter of right from the North

Caro]ing State Bar pursuant to G.S. 84 - 28, and from the Property Tax

Commission. The Court of Appeals also has d1scret1onary Jurisdiction

to grant extraordinary writs.

B. Appellate Procedure

- The rules of appellate procedure are promulgated by the Supreme

Court. Under the rules, a not1ce of appeal must be filed in the trial

court. No copy of the notice is sent to the appeilate court. The
original transcript of the testimony is not filed in the appellate
court. Instead, the appellant's attorney is responsible for obta1n1ng
the transcript and then writing a narrative summary of the testimony
which, after review by the appellee's attorney, is filed in the
appellate court along with a transcfipt of selected portions of the

trial court file including the pleadings.
-2 -
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are required to be filed with the appellate court within 150 days

after the filing of the notice of appeal. Exfensions are obtained
u N - . -

P tc that 150-day Timit from the tria] court and thereafter from
t

he appellate court. ~The Court of Appeals does not open a file on

an appeal until it receives the record. A motion for extension of

time to file the record is placed on a separate docket

The court reporters in each district are supervised by the

S . . .
uperior court resident Judge of that district. 1Ip general, court

reporters are reimbursed directly by the attorneys
The ru]gs provide that the appellant has 20 days after the

fili " ing") i
ng of the record ( docketing") in which to file his brief and the

appellee has 20 days after that in which to file his. Appellants’

reply briefs are not normally permitted.; Motions for extensions of
time to fi]erbriefs are granted by the appellate court. Métfons to
| dfsmiss for delinquency in filing briefs are entertained by the court
‘ when filed by opposing counsel, but it'is the very rafe case 1n’which
the court moves to dismiss a case on its.oﬁn motion (ex méro motu).
At present, there is an averagé waiting period of épprox;;;;;1y
four_to five months after the appeT]ee'é brief is filed before the case
is calendared for oral argument; after a case is calendared, the |
average time to ora} argument is one additiona] month. During this
period, the court may choose to deny ora] argument under Rule 30 (f)
After the briefs are fi]eq in an appeal, it is reviewed by the
coeurt's central staff, The director of the central staff scre;ns the

a .
Ppeals. The centra] staff is organized into two groups, staff
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attorneys and prehearing attorneys. Those appeals which the director

selects are assigned to the staff attorneys (including the director)

who prepare research memoranda and draft opinions on them. A1l other

cases are referred to the supervisor of the prehearing attorneys, who
assigns them to the attorneys for prehearing memordnda only.
A11 petitions filed in the court are distributed among the staff

attorneys by the clerk of the court. The staff attorneys prepare re-

search summaries on the petitions and state their recommendations for

appropriate disposition of the petitions. Similarly, all motions

filed in the court are sent to the director of the central staff. He

is authorized by an order of the coﬁrt (promulgated in July 1979) to
grant certain narrowly defined motions. For all other motions, the
director prepares a summary of the facts and when necessary performs
legal researéh on the issues, and forwards these motjons with his
recommendations for their disposal to the Chief Judge for action.
The Court of Appeals hears oral argument eleven months of the
year, for a current total of approximately 23 weeks of oral argument.
- Each week the court hears oral argument on some 48 cases, and takes
under submfssion about eight more cases without oral argument. Since
August 1979, cases are assigned to individual judges for opinionﬁ
after oral argument,.rather-than before oral argument as was the
previous practice. There is a rule requiring each judge to produce
an opinion within a maximum of 90 days after oral drgument. The rule

‘is not rigidly adhered to, -but its effect‘can be seen in the fact

.that the average time for the production of opinions is close to




Py M R

H

o
%

45 days éffér oral argument. (It should be noted that very few
states have rules governing this time interval, and North Carolina
is a happy exception.)

Opinions arevnorma11y circulated only among the threé judges
on each panel. Collegiality among the judges and consistency among
the opinions is maintained by obedience so far as possible %o a
statute which requires that each judge is to sit with each other
judge on the court at least oﬁce a year. The recent expansion of
the court from nine to twelve judges has made this mathematically
problematic, but the goal is very nearly if not completely achieved.

The judges' law clerks review the opinions prior to publication to

note any potential inconsistencies among them. Rule 30 (e) provides

for the issuance of unpublished cpinions, which current1y account for

between ten and fifteen percent of the opinions issued by the court.
 After an opinion is issued, there is a waiting period of 20

days before it becomes automatica]ly final. A petitioﬁ for hearing

(review) by the Supreme Court must be filed within 15 days after an

"opinion is issued; a petition for rehearing may be filed within 40

days of issuance. Due no doubt to the vigorous rotation of judges

. among the panels, petitions'for rehearing based upon alleged dis-

crepancies among opinions ake quite rare; most such petitions, and
they are few, are based upon allegations that the court's opinion
did not answer a guestior which was properly presented.

C. Volume, Backlog, and Productivity

The following table Sets forth the filings and dispositions for

i

[

=

recent years.

Filings Central Total : ini
- _ of Staff Dispo- ggln1ons
Year Judges Records Atty's sitions Opinions Judge
1969 o 561
1970 9 673
1971 9 767
1972 9 844
1973 9 828
1974 9 1,100 3%
%ggg 9 1,078 3

9 1,067 3 999

1977 9 1,078 3 846 3§§ 1g§.§
1978 12% 1,174 4% 1,133 1,038 86.5
1979 12 1.206 7k 1.190 1.104 92.0

*As of July 1.
**A total of 8 attorneys were authorized as of July 1; one of them has been

on maternity leave.

These figures reveal thatAthe number of filings increased 115%
during the last ten years. They also reveal two other interesting facts:
the rate of increase over the last five years has been generally steady
but small, which indicates that the court has some time in which to

design and implement procedures to meet this increase, if it béginéf

promptly; and the proportionate increase in the number of opinions when

the three new judges}were added was quite prompt. A momentary drop cf

- average judge productivity from 87.4 opinions per year to 86.5 follow-

1ng the ad@ition of three new judges, who had‘to be trained and acclimated
tq a previously nine judgg court, is small; and the very next year the?
overall productivity rose to an. average of 92 opinions per judge. This
relatively rapid acc]imatizétion is probably due to the rotation of .

Jjudges on the court, which affords new judges a fast exposure to the

-6 -




other judges and their work methods.

The office of the Clerk of thé Court of Appeals stated that as
of April 17, 1980, the number of cases docketed but not yet heard
was 542. Of these, 181 cases were calendared for oral argument
during the month of May. The remainder, 361 appeals, may be viewed
as backlog: cases in which the attorneys have completed their»tasks
but which the court is unable due to the press of volume to attend
to immediately. 1In comparison with other courts which we have ob-
served, this is a small backlog for fhis point--it amounts to a two
months' backlog of fully prepared cases--but it could grow, and no
reliable figures are available for backlogged cases at other poihts
in~thé appellate process.‘ |

(It is appropriate at this point to prbvide a working definition
of the term, "backlog". Backlog is best understood aé a subset of

the category, "case inventory". Case inventory consists of all the

cases currently filed before a court. If a court has no case inventory,

it has no business, and not all cases.in the case inventory are back-
}ogged. 'FQr examp]e, a case in which the notice of appeal was timely
filed two days ago is not backlogged because it is not in any way
delinquent. However, a case in which an extension has been requested
and the extension haé been grénted because the court was not itself

in a position to insist on prompt filing, is at least arguably a

 backlogged case; and one which is delinquent but which the court cannot
efficiently discipline, or-which is fully prepared for oral argument

. but which the court cannot immediately calendar, is a backlogged case.
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The line of demarcation may often be b]drred,.bqt'it‘is nécessary
to recognize the distinction.)
| One ;eason that no reliable figures are available on backlog
at other points in the appellate process is that the present rules
do not give the appe]]éte courts jurisdiction, and therefore manage-
ment contro], over appeals until the recofd, or a motion for an ex-
tension of time beyond the 150 day period, is filed in the appellate
court. If an appellate court does not have de jure jurisdiction over
a particular stage in an appeal, it will néither exercise de facto
management control over it, nor be likely to have much information
concerning‘it. | ‘ ‘ .
‘The productivity of the court is véry high. The twelve judges
are presently writing an average of more.than 100 opinions each per

year, and that average includes a Chief Judge who is heavily burdened

- with administrative matters. The central staff attorneys are producing

work on each of the more than 1,200 cases presently filed with the

Court of Appeals each year. Currently they are prodhcing prehearing

summaries in all cases, and in 15% of the cases the central staff

~also prepare draft opinions. In addition, the central staff research

all motions and petitions filed in the court. The interviews reveal

that both the judges and the central Staf? attorneys are working

. extremely hard, are working long hours, and are concerned about maintain-

ing the quality of their work as they try to cope with the increasing volume
of appeals. A brief review of the opinions, and of- the summaries and

draft opinions produced by the central staff, indicates that they are
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of exce]]éntAquaTity, but the qua]ity is thfeatened by increasing
volume.

D. Clerk's Office

The clerk, an experienced attorney, assumed the office four
yeérs ago. At that time, he was oriented to the Court of Appeals
by a senior clerk on loan from the Supremé Court. He percefves his
role as being more ministerial than administrative, and devotes a

good deal of effort to insuring the correctness of records and briefs.

- Attorneys are only infrequently contacted concerning tardiness of

submissions; at the same time, office staff answer daily telephone
ihquiries cbncerning format and rules. The clerk;s office also
correspondé frequently with pro se Titigants to determine the exact
nature of their requests and to instruct them on jurisdiction and.
formats.

‘ . The clerk is responsible for supervising a staff of six deputy
clerks aﬁd a messenger, who all have high school degrees but who
Vary g}eatly in experience. Each of the deputy c]erks has been

assigned a Separate clerical function as well as thé rotatiné duty

of responding to telephone and counter inquiries. One senior empluyee

acts as an unofficial assistant to the clerk by answering her

co11eaguesf procedural questions. Another'deputy'clerk serves part

time as the clerk's secretary. The messenger serves as court crier

and transports records and correspondence within the court house.
If an appellant wishes to extend the perfection of a record in

excess of 150 days from the notice of appeal, he or she must file a

S|
£
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motion in the Court of Appeals. These motions are received in the
clerk's office but do not initiate creation of a case file nor are
they ever joined with the official tase‘papers. Requests for exten-
sions currently are received in approximately 10% of the éases and
are increasing in frequency.

The Court of Appeals takes jurisdiction when the peffected record
is received from the superior court. The clerk insures thatw%he
correct fees are attached, and dockets the case, or holds the case
without doéket number until additional necessary fees are submitted.
The appellant is then notified that his or her brief is due in 20

days. The clerk checks the docketed record for any errors, then

routes it to the Supreme Court clerk's office where it is retyped,

by free-lance fypists, and copied in the court printshop. The filing
party is charged $3.00 pef retyped page.

The Court of Appeals receives 23 copies, of which staff mail two
tq<the fi]ihg party, one to each additional party, six to regional
law schools, while reta{ning eleven copies for court use, two for

permanent files, and one.for the U. S. Supreme Court if the case is

- certified to it. These retyping, copying, and distributing procedures

apply to all records and briefs except civil in pauperis cases which
are copied directly from the qrigina]s and distributed only to the
judges of the panel deciding the case.

Unless granted.an extension, the appellant submits his or her
brief, within 20 days of case docketing, to the clerk's office whilé

fprwarding a copy to the appellee whose brief is due 20 days (plus

-10 -
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three "mail days") after the appellant"s. Briefs may be delayed or bookcases and calendared files are placed in large multi-tiered

filed without page references to the official record if the attorney shelves in the middle of one room.‘

has not yet received a printed record or brief. The total number of

BETRTEY
| S

requests is increasing, and the requests are based most often on ' - ’ ITI. Conclusions
attorneys' trial conflicts. ¥L A. The Judges

Qopies of the official printed record and the briefs are sent ﬁ The judges of the North Carolina Court of Appeals are working
to the central staff at the time the case is calendared, 30 days ' . o very hard indeed. Their productivity is phenomenal. They are at

E—

before the hearing date. Notices are sent out for submission of any present producing an average of over 100 opinions per judge per

exhibits. Complete case files are presented to the court for hearing. ] . ~ year, which is all the more remarkable when one -considers that the

I
[

The clerk's office notifies attdrneys and reporting services, on court has a very broad general subject matter jurisdiction, and is

the first and third Tuesday of each month, as to which opinions are therefore 1ikely to get an accordingly broad range of legal and

then made available. A mandate is sent to the trial court 20 days _ . o fact issues; and also when one considers that this average is for a
after the filing of the opinion if there has been no receipt of a twelve judge court, not merely a two or three judge panel. In fact,
petition for rehearing or a petition for review by the Supreme Court. the judges are working far too hard. As one judge observed, if any

The clerk's office certifies the records of cases to be reviewed and S L judge were to be i11 it would be a severe blow to the court and if
sends them to the Supreme Court. ' ' o o 1 - ' '~~‘ ‘ twb.judges were to be even temporarily incapacitated it would be a

Statistics are computed twice a year by deputy clerks who tally catastrophe, since the court can't afford to "break stride". This

. record books to determine the semi-annual and annual number of record " A | - perception on the part of each judge of a duty to avoid breaking
filings, petitions, motions, dispositions and opinioné, organized | - ‘stride can often result in a conflict of conscience with the judge's
according to the jurisdiction from which the aﬁpea] ofiginated. No ‘ = o 'duty to be accurate and clear in deciding appeais. The judges are
statewide count of ndtices of appeal is made. - ; - _ 1 n n keenly aware of this conflict, and it is to their credit that while

The clerk's office facility consists of two large adjoining ‘ | - ‘ they strive to contend with the increasing volume of appeals, they
rooms, a private office for the clerk, av1ocked,stofage room, and : i‘ | are concerned that the use of the central staff may present some

basement storage.. Flat case folders are filed in cabinets which _ threat to their own accountability. As our subsequent discussion

1ine the walls of all rooms. Bound opinions are stored in tall L © Will show, we do not feel this to be a problem at present. -

-1 [ ' | . =12 -
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The judges of the court are concentrating on the production
of opinions to the inadvertent exc]ﬁsion~of other possible methods
of contendiné with 1ncreasing volume. This is a common situation'
in appellate courts, and is due primarily to two factors: first,
the fact that judges are trained in law, not in management; second,
the fact that regularly increaéing volume steadily usurps a judge's
time in writing more opinions until a point is reached where there is
very Tittle tihe left to the judge in which to try to plan changes
in the system. - - !

The currént system of rotating the judges, so that as nearly as |
poésib]e each judge will sit with each other judge of the court at
.1east once a year, is extremely valuable. Our research in other state
Appe]]ate courté has shown that for thbse courts which sit in panels,
rotation of the membership of the panels is the most effective method
developed so far to insure co11egia1ity on the court and to avoid
' inconsisteney among the opinfons. The Appellate Justice Improvement
Project of the National éehtér for State Courts has pérformed a two
- year statistical analysis of eleven state appe?]éte courts. One
finding was that a reduction in collegiality amqng the panels of an
'appe]1ate court resuits in an increase in the number of motions for
rehearing filed, and an increase:!in the average time necessary to
dispose of them. Reduced collegiality results in a diversity among
fhe opinions which in turn produces an increase in motions for re-
hearing to resolve the diversity. This does not appear to be happening

" in the North Carolina Court of Appeals: the number of motions for

-"13 -
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rehearing 'is small and the customary reasoﬁ for filing such motions
is not discrepancy among.opinions buf'rather the alleged failure of
an opinion to address a11’the questions raised on appeal. We also
found no evidence 'to indicate that the volume of petitioné for
hearing before the Supreme Court has changed in such a way as to
imp]y.a decrease in co]]egia]ity_in the Court of Appeals. We conclude
that the vigorous system of rotation on the court, together with the
practice of having the judges' Taw c1erks~review the opinions for
consistency prior to publication, has served to preserve collegiality
among the judges and uniformity of the law as stated by the court,
desbite the addition of judges, the system of sitting in pane]s,~and
the volume of opinions.

The judges of the court appear to be very interested in examining
and, where appropriate, adopting procedural reforms. it is cruéia]
that the judges be apprised of all substantial reforms to insure that
any changes which may be Qndertaken are pursued until they have been
given a fair opportunity to work.. In general, most‘appe11ate court
reforms take longer to succeed than the majority of the support staff
remain with the courts; therefore, it is necessary that the judges on
the court understand the reforms and support tHem. THeir understanding
and support providas necessahy stability to the reforms.

B. The Central Staff

Like the judges, the central staff attorneys are working extremely
hard are very consc1ent1ous and are being spread too thin. Filings

of records now exceed 1,200 per year. The central staff attorneys

- 14 -
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produce prehearing summaries on all the cases, and in addition
produce draft opinions on approximately 15% of them. The central
staff also produce résearch memoranda on all petitions and on all
motions which the director is not specifically authorized to grant.

The central staff attorneys are in dangek.of having their
usefulness diluted by the growing cése load. The prehearing summaries
and draft opinions which we sampled were quite literate and profession-

al, and compare well with those we have seen in other jurisdictions;

yet the summaries contained the occasional honest admission that a

specific fact situation or case history was too complex to be ade-
quately summarized in such a report. Our intefviews with the judges
support our conclusion that the central staff attorneys are pioducing

work of a high quality, and are very ab]y supervised; yet their use-

'fu11ness to the judges is being threatened by the volume of the cases
which they review and research, combined with the reluctance of the

- judges to rely unduly on preliminary résearch in the face of the in-

creasing volume lest they abaicate their responsibility to decide the
cases independently.

We also conclude that the central staff directors, like the

'judges, are preoccupied with the challenge of producing adequate_re—

search on every case coming before the court, to the partial exclusion
of developing alternative methods of coping with the volume. The

Supervisor of the prehearing attorneys expressed concern about main-

taining the accuracy of the recommendations in the prehearing summaries.

She suggested that the inclusion of the recommendations for disposition
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be eliminated in those cases where it could not be made with

sufficient confidence. We disagree. When an'aftorney includes

his or her recommendation for the ultimate disposition.o% a case,
the deciding judge can then assess that attorney's.bias, if any,
and account for it while independently arriving at a decision.
Further, requiring a recommendation from an attorney encourages

the attorney to think the issues through. We conclude that the
central staff should have their efforts focused on a smaller number
of appea1§, on which they can expend greater éffort, and should
Sérve as support staff to any alternative methods of case disposi-
tion the court selects. The risks involved in'so deploying the

central staff will be addressed Tater.

C. The Clerk's Office

Though the Court of Appeals' case load has doubled in the

last decade, the clerk's office staff has only increased by one

: employee. Yet the office processes cases at a volume that satis-

~féctori]y supplies the Judges' current disposition rate. This ability

to meet such a drastic change in case load with minimal increase in

personnel is due to the staff performing near the limits of their

capacity. If the case load continues to increase, additional staff
and a revision of work assignments will be necessary.

The clerk is currently the only attorney in his office. His
work day is therefore dominated by those office tasks that require
legal training, leaving 1ittle time for identifying and solving

systemic problems. In the clerk's absence, the office cannot perform

- 16 -
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the majority of tasks requiring a professional. If the clerk were .
to become seriously i1l or accept another posifién, the office would
be‘severeTy handicapped until a new clerk could be recruited, hired,
- : and trained. Orientation of a new.clerk of court hy office subordi-
- nates and Supreme Court personnel is awkward.

2 I The current work allocation will be inefficient if the number of
staff is increased. Since each deputy clerk is assigned one entire
office function, any new employee would have to accept a fragmented
- - ~ function tﬁat would reduce the senior employees' individual areas of
- responsibility and perhaps decrease staff accountability and motiva-
tion. The wofk structure's inflexibility would also make the éssUmp-
tion of new jurisdiction or the impTementapion of a]ternati?e case
disposition methods very difficult. '

F;‘ 1' | Stéff estimate that one hour of each work day, or approximaté]y
B . 13% of the office's work load, involves answering attorney questions
"on‘format and deadlines which are answéred.in the appellate rules.

é o _ Adﬁitibna] staff time is spent in.correctjng the format of filings
'fg | - while records and briefs are still béing retyped, although changes

- in court printing technigues now allow éopies to be made from letter-

= - sized originals. The court is therefore spending a substantial amount

of its support personnel resources in giving out information which

S

attorneys could obtain for themse1Ves, and in producing final copies

—

of a quality that should be expected from the attorneys' original

submissions.

———
ke H

Court retyping also contributes to litigation delay since many
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extension of time to file briefs are due to attorneys' tardy
receipt of the official record or of the opposing party's brief.
At a cost of $3.00 per original pagé, thfs practice is expensive
for the litigants, or in the case of criminal in pauperis.cgses,
for the state. - (Civil in pauperis cases are denied the clerk's
office services of format correction or quality copying.)

The clerk does not view the current assignment of his office
as including the identification df‘tardy cases, prompting attorneys
to submit overdue documents, of suggesting the dismissal of inac~
tive appeals. Since the court's current jurisdiction does not

include activities taking place prior to 150 days after the filing

‘of the notice of appeal, case management is necessari1y limited in

any event to only paft of thé abpe]]até process, and current data
gathering procedures do not prov{de the information needed to
identify delinguent cases.

" If the court should decidg to adopt any alternative methods of
caSe disposition, such as an apbe]]ate settlement conference, it
will be necessary for the.c]erk'§ office to maintain more current
and somewhat more detailed information on ai] appeals. This addi-
‘tionaf fnformation could also help the court to forecast its work
load and would be useful for reference in future discussions with
the legislature. .

Filing storage. is nearing capacit&, Timited both by current

facilities and by current records management practices. The clerk's

. office staff assess both the storage room and the basement as being

- 18 -




overcrowded. While-office space .is sufficient at present, any
increase in filings unaccompanied by changes in records retention

procedures would soon result in cramped quarters.

II11. Recommendations

| The court must develop alternative methods of disposing of
appea]shwﬁthout disturbing the extraordinarily high productivity
of the judges.  To do this, the court must create flexibility in
its central research staff and.in its clerk's office to enable it
to explore these alternatives. The judges must understand these
alternatives and yet not let them make substantial demands upon
the judges' time. Any methods adopted must be c]ear1y‘understood
by the practicing bar, and bé aéceptab?é to it at Teast in principle
and eventually in practice; '

A. The Supreme Court Danger

| At present the Supreme Court is disposing of a respectable
vo]hme of cases, but far less than the volume in the Court of
Appeals. This discrepancy has pfoduced a rather. awkward relation-
ship between the two courts. (We have not as yet interviewed any
members of the Supreme Court.)‘ The judges of the Court of Appeals
were both unwilling to appear unable to cope with their own case
volume, and yet keenly aware thét their expected output was numeri-
cally far below that demanded of the justices of the Supreme Court.

On this point we volunteer our observations regarding the allocation

of cases between a court of last resort and an intermediate court

-19 -

of appeal.

The worst thing that could hapﬁeh would be for the Supreme Court
to reach {nto the case load of the Court of Appeals and take up cases,
regardless of subject mafter category, which it considered to be of
sufficient pub]ﬁc interest to merit decision by the Supreme Court. !
This could result in a vicious byc]e of case a]jocation which would _
threaten the effective operatibn'of both courts. We have observed
this unfortqnafe pattern in various stages of development in several
states. First, the supreme court of a state becomes overburdened with
cases, and an ﬁntermediate appellate court is created. Then the inter-

mediate court itself becomes overburdened and the supreme court tries

to help by taking selected cases on a case by case basis, regardiess
of subject matter, prior to decision by the intermediate court. in
short order the intermediate court begins to perceive itself as being

allowed to decide only cases of lesser importance, and resentment builds;

'atlthe same time, the judges begin to take more time writing longer -

opinions on those cases of.gkeater importance which héve escaped the
screening of the supreme court. The supreme court, having assumed

the burden of deciding the selected additional cases, begins to resent
fhese longer opinions with their longer preparation time. The inter-
mediate court has trouble recruiting new judges of sufficiently high
caliber, due to the perception of the court as one which only decides
lesser cases. This difficﬁ]ty in acquiring new.intermediate court

Jjudges of appropriately high ability leads to the' supreme court coming -

"to regard the other court as being less competent; accordingly, the

supreme court takes up cases of decreasing difficulty which serves to
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aggravate- the process. The end resu]t can be two appellate courts:
which do not in normal terms speak to each other: the supreme court
resenting the intermediate court beéause of the ever growing burden
on the supreme court which the intermediate court was created to

eliminate, and 'the intermediate court resenting the supreme court

for appropriating all the cases of substantial interest. This vicious

cycle can lead to a total breakdqwn of the operation of both courts.
Therefore, it is recommended that if the Supreme Court should

at any time.decide to assume part of the burden of the Court of

Appeals' case Toad, it should only be done by assuming a predetermined

category of cases--e.g., felonies, or civil cases of some particular

category--and not by taking cases of "sufficient interest". Otherwise,

'vthe Court of Apbea]s would be better left to develop its own methods

of reducing volume.

B. The Attorney's Handbook

'_ We recdmmend that the Court of Appeals (and the Supreme Court, if
it’desires),prepare and distfibqte an attorney's handbook along the
general lines of the one which we have supp]ied to the court. (A copy
of this handbook, produced by the state court of appeals in St. Louis,
Missouri, is appended to this report.) This doéument can be produced
inexpensively and will serve, among other things, to assist those -
attorneys who are pursuing an appeal for the first time. (Figures are
incomplete, but we gstimate that such first-timers cdnstitute about |

25% of the average appellate court's cases.) It would. be a plain

- English, not-for-citation manual covering the mechanics of pursuing
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an appeal and emphasizing those aspects of the process which for .
one reason or another are regularly overlooked or misunderstood.

The handbook can be quickly and inekpensive]y updated, and since it
can be made available at the trial court level it can inférm the
practicing bar quickiy of any significant chaqges in appellate
substance or procedure. We recommend that the central staff immedi-
ately be assigned the task of drafting such a handbook, to be re-
viewed by the clerk's office qnd the judges of the Court of Appeals,
and then puE]ished. Again, it is not intended to be encyclopedic -in

its treatment'of the appellate process, but to be a point of first

reference.

C. _The Reorganization of the Central Staff
The presenf philosophy regarding the centhal staff attorneys
para]]e}s that regarding the judges of the Court of Appeals: get

the best you can and keep them as Tong as you can. This approach

~ has been successful so far but it is necessary .to examine it at this

point before it creates brob]ems. There are three major difficulties

with hiring central staff attorneys on a permanent,basis.

The first difficulty is one that is often summarized 1n the
phrase, "shadow judiciary". If a court has reséarch attorneys who
are employed on a gg_fgggg_pekmanent basis, the danger is not that
they will not be competent--the court would detect that--but that
they will be competent and will remain too long. vaa Jjudge has

been receiving memoranda from an attorney for several years and has

- received no bad work, no sloppy or misguided research, the temptation
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to the judge increases to simply approve the memorandum and}issue
the opinion without independent review. This temptation increases
further aé'the volume grows. Although cases may be correctly de-
cided, an ethical question arises since it was the judges‘who were
popularly elected and not the staff attorneys.

The second danger is that as the central research attorneys
acquire seniority, the court loses some very valuable flexibility.
Central staff attorneys can be deployed to meet a wide assortment of
demands upon a court's time without reducing substantially the court's
ability to produce opinions. They cén, as the court's staff now do,
perform preliminary reserach on petitions for writs and on motiohs;
they can also research potential changes in appellate rules and in
legislation, explore the ramifications of aTternative methods of
disposition of appeals, help to establish such methods, and in éenera]
serve as a flexiblz resource for the court. To a very substantial
degree this flexibility is lost as the central staff aftornéys gain

seniority. One cannot assign just any duty to an attorney who has

. been with the court for years. To the degree that this flexibility

is desirable, retention of central staff (other than the staff

~directors) beyond a few years is undesirable.

The third difficulty is purely economic. ~ If an attorney remains
in the court‘s employ, the court must provide at the very least an
annual cost-of-1iving sa]dry increase. When one adds merit raises

for good work, in rather short order the-salary of a capable central

staff attorney grows substantially beyond that of temporary staff.
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The difficulty here is allied with the consideration out]fned’
above: if an attorney is to be resfricted to non-judge functions,
that attofney can become véry expensive in view of the work done.
IF the attorney begins to perfofm judge functions, then the salary
is more defensfb1e--but the functions performed come into question.

Our observation has been fhat central staff are most valuable
to an appellate court when they perform two functions: routine
screening--work involving only a modest level of complexity--and
flexible Support, which can be very complex: serving as temporary
“extra clerk" to a judge, reviewing appellate rules for the court or _
‘fof presentation to the legislature, serving as support staff ;o
innovations such as appellate settlement conferences or accelerated
dockets, and so forth. These functioné, routine and flexible, are
both inhibited to some degree when central staff are retained for a.
long period.of time.

We suggest, therefore, the following two-tiered structure.

We recommend that, exc]dding specifically the director of the
central staff and the supervisor of the preheariﬁg staff, all attorneys
be hired for a fixed term, possibly two or thregvyears. Each attorney
would be notified upon hiring that he or she would be expected during
the first half of the employment period to perform essentially routine
work for the court--research on motions and petitions, providing
prehearing summaries. At the end of the first half of the projected.

term of employment, the attorney would, if capable, be promoted to

- a senior Tevel (with an appropriate salary increase) and be assigned

A}
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duties at the discretion of the director of the central staff
department. Those duties would include the prépération of pre-
hearing summaries and draft opinions, but would also involve
assisting the court in establishing alternative disposition programs
such as settlement conferences and accelerated dockets; updating

the attorney's handbook; assisting judges on extraordinary matters
sﬁch as election cases or rate cases; researching rules changes and

Tegislative proposals; and any other work the director felt was

_ appropriaté. The director would make every reasonable effort to see

that the senior attorneys came into direct contact with the judges

of the court.A At the end of the predetermined term of employment,

the attorneys would be expected to seek other jobs. ‘
This arrangement would provide the court with a centrg] staff

which could both perform the function of providing prehearing sum-

. maries and draft opinions, and also supply flexible support to the

" court for a variety of other tasks. The attorneys would learn a good

deé] about appellate procedures during the first half of their term of
employment, and would receive the opbortunity to work directly with

the judges during the second haTf. Since they would not become

‘permanent employees, the long term problem of rising salaries would

be avoided, which would enable the court to pay the director and the
supervisor higher salaries, thereby enabling the court to keep them
to provide stability to the central staff operation. Finally, the
problem of the "shadow judiciary" would.be avoided.

This arrangement would also help solve a problem endemic to
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central staff attorneys, that of lack of féedback. If central staff

attornéys do their job properly, thé judges are able to take their
research and proceed without direct communication with the attorneys;
we analogize the procedure to handing on the baton in a rélay race.
Unfortunately, this means that the attorneys rarely receive any indi-
cation as to how well they are doing, and how they might improve their
work. .They rely principally on two sources of feedback: comments by
their supervisors, who may themselves be receiving little regular
response from the judges, and reviewing the final opinions to see
whether their recommendations were followed. This latter approach is
notbrious1y untrustworthy since a research memorandum may be extremely
useful to the judge althouéh he decides the appeal differently, and a
poor memorandum may recommend the same decision which the Judge reaches
after doing all the research independently. This Tack~of direct feed-
back has been observed in other courts to lead eventually to some
difficulty in keeping and hiring qualified attorneys. Under the

proposed arrangement, the staff aftorneys would perform their research

.in the absence of regular feedback from the judges, but they would

know that during the second half of their term of employment they
would receiVe»the occasional opportunity to work directly with the
Judges. |

We recommend further that the central staff be relieved of the |
responsibility of performing preliminary research on 100% of the

appeals and other matters filed, so that they may perform other tasks

as directed (preparing an attorney's handbook, etc.) and also that
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accuracy or completeness of the prepared record in only about 10% of

‘Too often attorneys alter the facts, often unconsciously, perhaps out

they may perform more substantial research on the matters which they
do consider. With a steadily increasing volume of appeals, the
central staff are confronted with a dilemma: either increase the
size of the staff accordingly, which presents management problems, or
gradua11y and painfully reduce the scope and depth of the research
performed on each case, which presents the danger that the summaries
will become Tittle more than cover sheets to the files. This has been
observed in other states. If the-staff'are allowed to let some cases
by without researching them, they can perform more useful work on
those they do research. The directors should be assigned the respon-
sibility of selecting cases to be researched by central staff.

We also recommend that the central staff attorneys be officially
authorized, pursuant to Rule 9(b)(6); to order up the transcripts in
cases in which they consider it to be appropriate., One valuable
function of a central staff is to insure that the case described in
the record and the briefs is the one which actually occurred. At
present, the clerk's office reports that opposing counsel contest the‘
the cases. In our opinion, this is a very Tow percentage and it raises

suspicions about the accuracy of the records in describing the cases.

of a sense of drama or just plain intellectual boredom, and both
sides find themselves arguing issues which are not to be found in the
transcripts. The central staff attorneys can perform a valuable

service by policing the accuracy of the records.
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In conclusion, the central staff is one of the few potential

sources of f]ex1b111ty in a court which is straining to stay

current The Jjudges cannot be taken away from their duties without

severely impairing the productivity of the court, but the central

staff attorneys, to some degree, can.

D. The Establishment of an Appellate Settlement Conference

We recommend that the Court of Appeals establish an appellate
settlement conference using a retired judge. The conference should,
if possible, be established in such a8 way as to permit eventual
statistical evaluation of the effectiveness of the procedure. The
conference should also be so constructed as to allow the settlement
Judge to hold conferences on cases as soon after the appea1 is filed

as possible, .to allow the Titigants the maximum incentive to settle

and thereby to reduce the costs of the appeal. A central staff
attorney should be'assigned to assist in the initial insta]]ation
of the conference procedure, including the drafting of any rules which

may be necessary to establish a settlement conference and the designing

of an 1nformat1on form for use by the settlement Judge in each case.

Eventually, this procedure may be established in other parts of the

- state.

The Northeastern Regional Office of the Nationa1 Center for State
Courts has established appe11ate settlement conferences in three
courts, the Supreme Court of Connecticut, the Supreme Court of Rhode
Island, and the Superior Court (the intermediate court of appeals) of

These programs have been designed and are being conducted
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become accustomed to the idea.

'as.to permit an eventual statistical evaluation of the procedure so

- should also be designed to allow the evaluator to examine not only

'the overall effectiveness of the settlement conference procedure, but

- instances, parties and counsel are more 1ikely to arrive at fair and

so as to permit eventual empirical evaluations of their effectiveness.
Pending such evaluations, any estimétes of the effectiveness of them
are incomplete and subject to revision, but at present the available
evidence indicates that a properly designed appellate settlement con-
ference, using the services of a retired judge three days a week,
using also a central staff attdrney during the start-up period, and
using approximately one half of a secretary's time for those three
days each week, can produce an average minimum of over 50 settlements
and withdrawals per year initially; the evidence also indicates that

this productivity may well increase with time as the practicing bar

These estimates, of course, are drawn from the experiences of
three northern states, and the resu]ts'cou1d well be quite different
in North Carolina--the rate of settlements could be smaller or greater.

Therefore, we recommend that the conference procedure be so designed

that its effectiveness can be independently assessed. The procedure

é]so to examine the question of whether there may be some particular
category of case which in North Carolina is especially suitable to
settlement at the appellate level. ‘

The basic premise of an appellate settlement conference is the

same as that of a settlement conference at the trial level: 1in many

/
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satisfactory settlements if the topic of settlement ié intfoduced
by an experienced but impartial peréoh not involved in the litiga-

tion and if the discussions take place in a neutral forum. Counsel

and parties are usually reluctant to introduce the topic of settle-
ment for fear it might be taken as a sign of weakness in their cases

or in themselves. This reluctance may lead to cases proceeding

through. the entire Tegal process despite the fact that a settlement
was possib]g. We have observed also that in many instances a case
on appeal may be in some way connected with a case or cases in the
trial court; in such instances the attorneys are usually unable to
.reSO1ve the various issues to bring about a settlement of all the

cases, but a settlement Jjudge often can, to the benefit of both the

appellate and trial courts.

To initiate such a procedure, three preliminary steps are

necessary. First, the court must begin to consider whom it would

select to hold the appellate settlement conferences. We urge- that

the person be a judge, probably -retired, either from the trial or

EmpToying a judge for this function has two

crucial advantages. For one.thing, the judge will not feel under any

compulsion to produce a "box score" of settlements as a justification

for employment, as a non-judge might. For another, the very fact that

a Jjudge is holding the conferences operates to put the stamp of

legitimacy on the idea of settling cases after thé trial has concluded

and one side has lost. There is no intrinsic reason why a case may not

" be settled after the trial--indeed, a reasonable settlement is arguably
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more feasible after both sides have seen the other's evidence. Yet
' takes jurisdiction of an appeal only after the record is filed;

o e

an attorney who has just lost a trial is understandably shy about o
yet it found that to conduct an appellate settlement conference
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suggesting settlement, at least until he has rebuilt his aggressive
effectively, it needed to have notice of
image by initiating an appeal, and the danger is that the possibility " o7 the appeal from the ear]TESt
) p0551b1e point. While it was about th
of settlement may be lost in the details of appeal. If the court " sk of destaning an informa-
tion form for civil cases, the court decided it would be useful to

=}

employs a judge to preside over settlement conferences, the prestige

£

obtain information on all cases which w
of the court is tacitly conferred on the concept of post-trial e Tkely ventuatly to reach
it, so forms were designed for writs and
o criminal appeals, and a
‘ o special ordéer of court was promulgated r
The judge may be a retired appellate judge or a retired trial i ’ GQU1r1ng At they be f1]Ed
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with the appellate court in all cases.
judge. Both have been used in conference procedures instituted by ) e il form Performs o
: additional functions. It allows the settlement judge to have before

e

the National Center with apparently equal succe$s. It is necessary
| him some basic information about the ca in i 11

only that the judge chosen be a person who enjoys the respect of the °% %0 et he my begin intenli-

gently to conduct the conference. It also a]]ows him to conduct the

sy
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bar and who has the necessary qualities Qf‘mind and personality to

| | conferences as early in the appellate pro v
pursue settlements vigorously without in any way offending or dis- " eSS 58 possible. The

H
[

_ tressing the parties. It is not necessary that the settlement judge . : sectienert judge in fhode Istand 168 stated thet in his pinion.
“be especfally conversant with fine poinis of appellate law; in fact, IR | aree cases imolving Targe amounts °f Toney cah be settled, 1f el
the unanimous opinion of the appellate se?t]ement conference judges o o P°1“t " the sppetlate PP0C8553 but e Sma]]er Foses almost
we have spoken to is that cases very~rare1y if ever settie “on the aTW?yS TUSt e addressed ary on before e cost of appellate
e rather. ther settle u 2 recult of other factors—-including § ; Titigation--transcript, record, briefs--exceeds the amount in controversy

-and ”the stakes get too high". We recom
expense, fatigue, emotion, and practical modifications of the judgment. ; Tene that the central research

e sucond ot et 1 N tesian an nformation forn [m ‘ staff be ass1gned.tee task of producing a first draft of such an infor-
o b 1100 ot e cout 0% hopels 10 Tater than the F11ing of mation form for civil cases, and, if the court so chooses, for all
the notice of appeal in the trial court. Samples of information l Cases.' * the SEt?Teme“t Fonenence procedure wevelons, @ central
o desﬁgnéd for the fhode 151and Suprere Court are aopendad & staff attorney assigned to assist the settlement judge can modify the

| ~ civil information form to 1nc1ude information which the settlement

this report. That court, 1ike the North Carolina Court of Appeals,
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The third preliminary step is obviously to design some pro-
cedure by which the Court of Appeals will receive these completed
ihformation forms from the attorneys at the beginning of the apbea]s.
We recommend that the court confer with the Supreme Court and that

the two Eourts produce an appellate rule requiring the completion

“and filing of such information forms no later than the required

filing of the notices of appeal."
Regarding this step, we offer the following observation.
Eventually the appellate courts in North Carolina will be compelled

to assume jurisdiction over appeals from the moment of their incep-

.tion. This process has been observed in appellate courts throughout

the country. . Often it is described as a desirable step, and we agree;
but more than that, it is inevitable. If there is an fnterva],
however short or long, between the Tast entry by the trial court of
its judgment or order and the assumption by the appellate court(s)

of jurisdiction, cases will get lost in that iﬁterva1. Neithér the

trial courté nor the attorneys have sufficient motivation to police

the progress of the appeaTs to insure that some cases will not die

of neglect or proceed at an unacceptably slow pace, and in fact the
attorneys may die, retire, or move away leaving appeals in this
preliminary stage with the Titigants waiting, assuming that action

is being taken when it is not. The occasional scandal, the increased
expensé of such delays, and the sheer press of numbers eventually
force appellate courts to assume jurisdiction of appeals from the

earliest point. Therefore, we suggest that the appellate courts in
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North Caroiina draft any new procedures such as the information
forms or an accelerated docket with an eye te the fact that even-
tually they will assume jurisdiction of the entire appellate process.

E. The Establishment of an Accelerated Docket

We recommend that an accelerated docket be desfgned and
installed in the Court of Appeals. An accelerated docket, often
referred to as a "fast track", is a procedure whereby certain
appeals can receive appropriately abbreviated treatment. The
appellate court should be the onelto decide which cases are to
be placed on the special docket, but.the suggestions of counsel
should be invited. The docket should be designed so that cases on
it are prepared more quickly and at sdbstantia]]y less expense than
those on the regular docket, and are decided more quickTy and usually
with shorter opinions. The appellate court should haVe the optfon
at all times of returning a case to the regular docket if it decides
that full treatment is appropriate. ‘

At this point we also offer a general observation. The Anglo-

- -American system of jurisprudence, in some contrast to the European

system of codification, emphasizes the uniqueness of each case.

_ The-abpeTlate opinions traditionally set forth in some detail the

particular fact situations which led to the decisions. To arrive

at these individual decisions, the appellate courts developed methods
which would inform them of the specifics of each cage: transcripts,
briefs, oral arguments. Then to insure that the decisions were

accurately directed towards the specific cases, individually written
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opinions'were_deve1oped. The ironic result of this effort to
fashion an appellate procedure which would respond to the unique
features of each appeal was that the procedure itself has become
uniform rather then unique: all appeals are.expected to follow
the same format (and suffer the expense of so doing), regardless
of the. economic or personal factors involved. ‘Appe11ate court
reform is currently moving in the direction of designing alternative
methods of resolution which can afford appropriate treatment to the
individual cases; reserving the full traditionol procedure for those
cases which either intrinsically require them or which simply cannot
be resolved any other way.

We recommend that an accelerated docket be designed for the
Court of Appeals of North Carolina along the foT]owing,iines. First,
in the information form, there shou]d be a place tor the attorney
to indicate whether he would prefer his appeal to be aesigned to
the accelerated docket, and to giye a brief statement of why; for
example, an appeal may involve only a snall amount of money, or an
immediate decision may be desirable because one of the 1itigants is
aged or i11. The attorney would not be a]]owedito determine whether
hiS'cese went on the acce]ereted docket--that decision would be
reserved for the Court of Appeals—-out he would be allowed to state
hfs preference. If the case were deemed appropriate for the accelerated
dooket, it would be heard on the transcript without a prepared record,
thereby saving time and expense. The briefs would have a maximum

length, and no extensions for preparation of briefs would be granted.
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Finally, the court would agree
to make every effort (not, of course,

Ora1 argument would be shortened.

to guarantee) to produce a

short op1n1on as quickly as possible: such cases would go to the

“front of the line" for decision.

The National Center for State Courts has been honitoring and
preparing a preliminary evaluation of an accelerated docket along
these general lines in the Court of Appeals for the state of Colorado.

The procedure there is somewhat different from the one suggested here,

but the principle is the same. Al1 indications are that the procedure

is a success: it apparently has 1ncreased the productivity of the

court, reduced the expense to Titigants, and received the approbation

of the appellate bar.

There is an argument for having an acce]erated docket qu1te apart
from the promise of increased productivity. In many instances, a

straightforward appeal--an "easy" case--may be taken for preparation

(transcript, etc. ) and decision in the order of filing and assignment

and get stuck behind a comp11cated case. The attorneys and litigants

in the more complicated case may well understand why it takes a certain

amount of time to receive a decision, but those 1nv01ved in the "easy"

_ case may be Tess 11ke1y to understand why the1r case takes equally as

Tong. An accelerated docket a]]ows the court ‘to provide appropriately

prompt decisions on straightforward cases. At present all the
available evidence 1nd1cates that an accelerated docket does in fact
result in a total savings of time to the appellate court, that the

court gains more on the accelerated docket than it loses by having

- 36 -
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js still én argument for adopting an acce]erafed doéket even if it
were not to resylt in such an overal] saving of time,

I't should be noted that the accelerated docket, like the
settlement conference and the use of the information forms, cén be
described informally and at length in the éttofnéy's handbook
recommended above; and as each proceduyre 1; adopted or changed,

the handbqok can be updated accordingly.

F. i : o for o op
The Establishment of a _"Fast Track" for Criminal A eals
- » -

division of the Rhode IsTand Public Defender’s Office. We anticipate
‘that this proposal wii] be adopted fn 1§80; Of course, it will be
Tecessary for the procedure to be reviewed by the federal courts So that
its constithtiona]ity may be detefmfned. However, it is entirely a
Possible that the North Carolina Court of Appeals may want to adopt

this procedure for itself ip some modiffed form (the procedure atp
present is designed only for a Supreme court of fiye juStices), and

we enco i ’
urage the court to begin considering how it might modify it
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| directly with the attorneys. We are sure that this works to the

for its own structure and needs. It is also possible that, if

thé Rhode . Island court is for some reason delayed in adopting

this procedure, North Cafo]ina may want to go ahead with its own
version. Rather than attempt to summarize the probosed procedure,
we are appending a summary to this report.

G. Management of Court Reporters

At present, the court reporters are supervised by the resident

Jjudges in each superior court district, andvarrangelfor payment

disadvantage of the appellate system, and to the court reporters as
well. We recommend that the court reporters bé centrally managed.
Under the current arrangement, there is no efficient method of

‘determining whether a particular court réporter'is keeping up with

commitments to produce transcripts or is far behind. A reporter

- in one court may be overloaded with transcript orders while anqther
~may be idle.  Central management of the court réporfers would allow
for deploying the reporters‘wherelthey are most needéd,‘and would
‘provide more prompt production of transcripts and more efficient

‘use of the reporters, and therefore of the taxpayers' money.

The current arrangement alsc very Tikely operates to the

disadvantage of the court reporters. It is almost certain that two

scenarios are occurring regularly in North Carolina which have

been observed in other states. First, there is the situation where

the attorney orders a large and expensive transcript but only pays

the reporter a fraction of the estimated cost as a deposit. The

- 38 -
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reporter is understandably left with less motivation to complete

that transcript than others where the fu]]'ambunt'ha§ been paid

in advance, and may in fact subsequently encounter difficulties

in collecting the balance. Second, there is the situation where the

attorney orders a transcript but asks the reporter to defer starting

on the transcript until further notice. The reporter is left not

knowing'whether that transcript is really owing--has, in fact, really

been "ordered"--or not.

We recommend that the appellate courts begin to take sfeps to

put court reporters under central management; and that ordering a

transcript be defined as depositing the full estimated cost of the

transcript in advance with the central manager who will then pay

the sum to the court reporter immediately upon, but not before,

delivery of the completed transcript to him. This system could work

1.

generally along the following Tines:

Upon compietion of a'tria1, the court reporter would

estimate the length of the transcript (this can be done with

_great accuracy) and file with the manager of court reporting

a statement that the court reporter recorded that trial and
an estimate of the Tength of the transcript.

An attorney wishing to order a transcript would go to the
manager of court reporting and p]éce the order, stating the
trial and.the name of the court reporter.

The manager would Took in that court reporter's file, figure

the cost of the transcript from the estimate of its length,

- 39 -

o .
Ees v

P oer

[A—

£
| Saaname-cacr BN

—

and collect the full amount of the estimated fee in advance.

4. The m&nager would notify the reporter that the transcript
had been ordered and would direct the reporter to begin
preparation immediateiy.' The preparation deadline would
be set.

5. When the reporter. completed the franscript, he would deliver
it to the manager and collect the full deposited fee. The
manager would be responsible for dealing with any refunds
or further amounts due. .

6. The manager would notify the attorneys and the appellate .
court that the transcript had been filed and that the time
for preparing the record or thé brief had begun. The
attorney would be permitted to check‘out the transcript to
work on the record or the brief, if necessary.

-This' procedure would have several advantages over the current
system. Court reporters would not be in any doubt dt any time as to
How many transcripts they owed. Court reporters wou]ﬁ not have to
chase attorneys to collect the remainder of their fees upon completion
of the transcripts. The manager would know at all times how many pages
of transcript were owed by each rgpqrter and would if necessary be able
to reassfgn‘reporters to make their work 16ad equal. The state could
collect the interest on the money deposited for pending transcripts.
The court reporters would have an incentive for compTeting the tran-

scripts: when they'wére done, they would be paid in full. And the

manager would be able 'to keep the appellate courts informed as necessary.
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of the progress of transcripts ordered. (Among other things, this

could enable the appellate courts to identify those cases in which
éﬁ appea]ihad been filed but no. transcript ordered.)

Finally, 1itfgants would be compelled to consjder at, the very
outset of the appeals whether or not they wishgd to pursue the
appeals.‘ Under the present system, it is quite possible for an
attorney to file an appeal, order the transcript, and then receive
the transcript and the bill for it some months later, at which time
the attorney mayvinform the client for the first time of his 1iability
for the full amount of the cost of the transcript. This can lead to
many appeals being pursued in ignoran;e of the financial conseqguences.
The proposed system would g]]ow the client to be info?mgd, at the
start, of the full amount of the transcript cost, enabling him to make
a more informed choice as to whether or not to pursue an appeal. This
could be reinforced if ordering a transcript were to be made a
specific prerequisite ‘to filing a_non-vpidab1e noti?e of appeal.

A procedure of this nature would also enable the court eventually
“to adopt a case tracking procedure along the lines of ;hat recently

designed for the Rhode Island Supreme Court. A copy of that proposal

js appended to this report.

H. The Clerk's Office

The clerk's office staff should be increased by one attorney.
This "chief deputy clerk" should assume the majority of the clerk's
routiﬁe legal functions, fréeing the clerk for case load and personnel

management. This person should be trained to assume the clerk's duties
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when neéessary. This chief deputy -clerk could also be delegated

the tésks‘of maintaining the statistical and ministerial procedures
necessary to'suppqrt any new-alternative case disposition techniques,
and of maintaining the court Tibrary.

Deputy clerks should be assigned résponsibi]ity according to
case type; this involves assigning all clerical functions of an
entife case category %o one employee. Fof example, one deputy clerk
would be responsjb]e for processing all divorce appeals from start
to finish. This would make possible a more flexible use of staff.
If the case 1pad grows, the clerk could assign two deputy clerks as
a team to a given category of appeal. An article on this "team
prdcess" is appended to this report.

This method of work assighment has advantages for all concerned.
The employee gains increased responsibility, variéty in the work
content, and a senée of accomplishment in managing an entire process.
The court gains increased accduntabi]ity and productivity from its
employees. |

Eventually it will be necessary to inform attorneys that,; while

the clerk's office will continue to check documents for legal

~ correctness, all records and briefs will bé printed exactly as

submitted in spite of format or other non-legal mistakes or, aiterna—
tively, they will be rejected if the errors are too.extreme. Reducing
attorney dependence in this manner will significantly increase the
available personnel resourcés, decrease the‘typing and printing costs

charged to the 1itigants, and reduce delay in the filing of briefs
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caused by tardy receipt of official copies.

The clerk's office should assume an affirmative administrative
rbfe by initiating caseflow management, and by using the data
provided in the information forms discussed above. The clerk may begin
Timited caseflow management by establishing methods of regularly
identifying tardy post-docketing cases, and by discussing with the
Chief Judge how the court can best stimulate delinquent attorneys
to file documents promptly.

Any efforts to increase court effectiveness must be informed
by detailed and current case statistics. A satisfactory data
collection procedure can be designed to be inexpensive, minimize
staff demand and meet the Court of Appeals' specific needs. Statistics
are critical to forecasting work Toads, in determining if the court
is coping with caseload demands, and in evaluating the success of
'.procedura1 or managerial changes.

The addition of a new professional, an increase in total cése
Vo]ume, or a change in jurisdiction should be met with more efficient
methods of storing records. We recommend that the clerk's office
adopt thé procedure of microfilming closed case files, to increase the
amount of available space. The microfilm could be kept in the court
house and the closed paper'fi1es could be gtored elsewhere. Some
‘information on microfilming is appended to this report.

A reduction in the number of copies made for court use would
.also diminish storage demands. If the court expands its jurisdiction

over the entire appellate process, it may have to increase the number

s
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of employees in the clerk's office at some point, and eventually this
may lead to the clerk's office needing larger quarters.

The clerk, and perhaps a chief deputy clerk, should be bffered
opportuniﬁies to attend judicial administrative seminars, as wé]] as
relevant Tocal administrative educational courses, to increase their
knowledge of how other organizations are coping with similar problems.
Joint méetings attended by the clerk, the central staff supervisors,
and the Chief Judge should be held regularly to discuss planning and
the impact that changes may be having. | | |

I. The Certiorari Alternative

In our interviews, we encountered speculation that the court would
eventually be compelled to eliminate appeals of right in certain types
of cases and substitute certiorari. Like addin§ énother law clerk for
each judge (which we recomménd the court avoid), this alternative is
,possﬁb]e but ‘not advisable. It would be better to attempt first to
contend with.the rising vo]ume'of appeals by developing a1terﬁative
methods of disposition rather than by developing alternative methods of
assuming jurisdiction. ‘

One primary difficulty with resorting to certiorari is that the
decision of whether or not to accept jurisdiction is usually assigned
to some judges of the court who are then given responsibility for
deciding for all the court, a time consuming (if properly pefformed)

responsibility; otheﬁwise, all the court must decide, which in a twelve

.judge court is not feasible. Judges have different objective and sub-

jective criteria for accepting jurisdiction of appeals, based in part
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on their own differing backgrounds and areas of experience and
expertise. This can lead to inequality in granting certiorari.

| Some courts, notably the Supreme Court of Virginia, have
adopted_tota] certiorari jurisdiction. We have encountered 1in
interviews somé skepticism on the part of attorneys regarding

the amount of time and attention which the court devotes to these
petitions. We do not attempt to judge whether this skepticism

is justified, but we are convinced that the criticism is unavoidable
in cases of certiorari and we prefer other methods of copiné with

volume whenever possible.

IV. Summary

The North Carolina Court of Appeals is cufrent]y.étretched near

its limits. It is éb]y staffed with judges, central staff attorneys,

and other support staff, but it cannot contend with further increases

in.its case Toad without either making structural changes and adopting
alternative methods of case disposition, or else adopting undesirable

alternatives such as denying appeals to certain categories of cases

or having the Supreme Court assume part of the volume, which has

particular dangers if it is done on a case by case basis and which if
done otherwise may only operate to defer structural changes.

The court needs to adopt a variety of changes, some of which can
be done“prompt]y without further authorization and some of which

require the cooperation of the Supreme Court and the legislature.

 These éhanges are aimed at increasing the disposition of appea]s'without
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seriously disturbing the judges who are producing opinions at

a very remarkable rate. They are also aimed at expanding the
jﬁfisdiction and the control of the court over the entire appellate
process. Eventually, the court w111 need to address such guestions
as eliminating the printed record in favor of using the transcript,
and policing the timely filing of all steps in the appeal, not only
those occurring after the filing of the record/transcript. A1l
policy and: structural changes and all changes which involve the
adoption of alternative metﬁods of case disposition require the

understanding and agreement of the judges and the support of the central

staff and the clerk's office, who must adopt prbcedures to enable them

to assist the court in making these changes.

###
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A. INTRODUCTION

. This manual consists of a summary of the basic procedural
requirements for processing direct appeals and extraordinary
remedial writs in the St. Louis District of the Missouri Court .
of Appeals., It is designgdbto be used as a reference téol and
general information quide for attorneys practicing before this

Court; it is not to be used as a substitute for the Missouri -

Rules of Court (Supreme Court Rules).
Appellate practice before the St. Louis District of the
\

Missouri Court of Appeals is governed by the Supreme Court Rules,

which are applicable to all districts of the Missouri Court of

‘Appeals, and certain Special Rules promulgated'by the St. Louis

District. 1In addition, over the past few years this Court has

" - established several internal procedures and policies relatind to

the perfection of appeals. Members of the Bar practicing before

this Court should be aware of these Special Rules ahd internal
practices in addition to the Supreme Court Rules. Although the
matgrial iqc;uded herein should prove informative and helpful

to members of the Bar practicing before this Court, this material -

shall not p;oyide the sole basis for any action, taken by any party,

relative to any appeal or other proceeding pending before this

Court. Reference shoul& be made to the actual text of the Rules_

governing appellate practice and the decisions of the Missouri

Courts for authority.
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B. THE APPELLATE PROCESS: STEP BY STEP

" The following is a step by step summary of the procedure for

‘ filing and perfecting direct appeals in the St. Louis District of

0

the Missouri Court of Appeals. It-is intended to be both a logical
beginning—to-end overview of the appellate prosess (as contemplated
by the Supreme. Court Rules) and a practical guide to attorneys

3
practicing before this Court. _ .
e .

i..' STEP 1. PRESERVING THE RECORD
Although the appellate machlnery is set in motion upon the

f;ling of the notxce of appeal, the appellate process actually

beglns at the trial level, in the tr1a1 court. Counsel and the partﬁes.

r
are bound by the record made at the trial level. Trial errorsA
cannot be raised for the’flrst tlme on appeal. Two things are
important to keep in mlnd in this regard.

' First, objections during trial must be tieely and specific.

Untimely or general objections preserve nothing for appellate review.

Second, in jury tried cases, alleqations of error must be
incluaed‘in a motion fcrvnew trial to_be preserved for appellate
‘review. .A-motion for new trial must be timely filed in_the trial
court and must be specific as to the_allegations or error. In a
civil case a motion for new trial must be filed within 15 days
‘aftervtne entry of judgment on a jury verdict (jncgment is entereq
as of the.date of the.verdict). Tnevtine for filing may not be
extended either by the trial court or the‘appellate court. 1In a
criminal case a motion- for new trial must be filed within 10 days
after the return of the jury verdict but prior to judgment (judgment
is generally entered at time of sentencing). However, the time for

filing may be extended by the trial court for an additional period

. fen s h
not to exceed 30 days, provided proper application is made within the

original 10 day period. The extensjon must be a part of the record.
A motion for new trial, timely filed, is automatically overruled at
the expxrat1on of 90 days after the motion is filed if not Tuled on

pr;or ‘to that time.
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90 days from the filing of the motion for new trial,

- occurs first.- '

new trial is overruled,

of judgment

In court tried cases a motion for new trzal is not necessary

to Preserve error for appellate review, However, if a motion for

new trial is to be filed, it must be filed within 15 days after the

entry of judgment.

II. STEP 2: NOTICE OF APPEAL

Before the appellate court _Processes can begin, notice must
be given to the trial court of a party's intentlon to appeal from

an adverse judgment or ruling of that court.

Thie notlce of appeal must be filed w1th the clerk of the trial

court net later than 19 days after the judgment or order appealed

from becomes final.

In civil cases the judgment becomes final 30 days after the

‘entry of the Judgnent if no timely motion for new trlal is leed.
- In civil cases tried before a jury, judgment is entered as of .the

date of the verdict. If a timely motion for new trlal is flled,

the judgment, prev1ou=1y entered, becomes final on the date of

dxspOSJtion of the motion for new trial or at the expiration of

whichever
In crim1nal cases the Judgnent is final when the motion for

verdxct and sentence is imposed. S st

It is. important to note the dual effect that the faxlure R

to file a tlmely motlon for new trial has on an appeal--(l) alleged
trial errors are not preserved for appellate rev1ew and (2} the
date for filing the notice of appeal continues to run 'from the date

At the time of the filing of the notice of appeal with the

" elerk of the trial court, a $20 docket fee or a forma pauperzs

finding must also ha filed.

A jurisdictional statenent nust also be.

. 1
. ”
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filed either in the trial court at the time of the filing of the
notice of appeal or within 10 days tnereafter in the appellate court.

These are jurisdictional requirements. Beginning July 1, 1973,

* it will also be required by Special Rule (St. Louis District,

Special Rule.A) that the appellant or his attorney complete an

Appeal Information Form and submit such form to the clerk of the

trlal court together with the notice of appeal. The forms will

he available in the clerk's office of the trial court.

If tzmely notice of appeal has not been filed, a party may

seek leave from the appellate court to file a 'late notice of .

appeal Leave to file a "late” notice of appeal is sought by f;ling

-

';ith the clerk of the appellate court a written motion for a special

oxder permiﬁting-éhe filing of a notice of appeal out of time.

Leave to- file a';late' notice of appeal must be granted within

-6 months 'from the date of final judgment in civil cases and within
12 months from the date’ of final jngment in criminal cases. (It is
important to note‘rhat a proceeding pursuant to Rule 27.26, Post
Convlction'Relief, is a civil proceeding.) Leave to file a "late"
notice of appeal will be granted only upon a showing of good cause, .

i.e., that there is merit to the proposed appeal and that the delay

‘was not due to appellant's culpable negligence.

The filing of a notice of appeal does not automatically stay
execntion on a judgmentvduring the pendency of the appeal. In many
cases an appellant may, at or prior to the filing of the notice of

appeal, present to the trial court a supersedeas bond which shall,

- Af accepted by the trial court, have the effect of staying any

execution on the judgment while the appeal is pending. A supersedeas

bond is subject to the approval of the trial court as to form and
sufficiency and is conditioned by any terms set by that court. ‘
In cases when 3n appeal is taken out of time after special order

of the appellate court, the power to issue a stay rests exclusively
in the appellate court. In such cases an application for a stay
-of execution should be directed to the appellate court wyich may

in its discretion issue a stay upon such terms and condiftions with

-53-

s

e T
beomseezoned

=3

o

! H

T ST st

[}

i

- ¥espect to a supersedeas bond as it deems appropriate.

IIX. STEP 3: TRANSCRIPT

As soon as is Practicable, but not later than 30 days after

the filing of the notice of appeal, the transcript {(original and

at least two copies) should be ordered in writing from the court

repoxter({s) who participated in the tria’, Fruceedings. The written

s,

order should specify with certainty.those Portions of the trial

proceedings that are to be transcribed. The court reporter should

be requested to transcribe only those portions of the proceedings
that are necessary to a determination of the issues to be Presented

to the appellate court for review. Keep in mind that the appellate

court may tax the cost of unnecessary portlons of the transcrlpt agalnst

the party respon51ble for its inclusion.

Once the transcript has been ordered in wrltlng from the court
reporter, 2 copy of the written order should be flled with the clerk
of the trial court not later than 15 days after the date of such written
orxder,

The transcrlpt nust be flled in the clerk's office of the
appellate court within 90 days 'after the flllng of the notlce of

appeal unless the tlme for filing has been extended by the trial

. court or the appellate court upon proper applxcatlon by the appellant.

. The trial court may extend the time for filing the’ transcrlpt for

an additional 90 days o nly if the transcript has been-ordered in -

writing from the court reporter within 30 days after the filing
of the notlce of appeal and a duplicate copy of the wrltten ordez '
is filed with the clerk of the trial court within 15 days thereafter.
Under no circumstances may the trial court exteng . ‘the time for fxllng ‘
the transcript beyond 180 days from the filing of the notice of appeal.
Jurisdiction to extend the time for the filing of the transcript

rests exclusively in the appellate court (1) where either the

.appellant has failed to order the trasncript in wrztlng from the

court Yeporter within 30 days of the filing of the notice of appeal
or the appellant has failed to file a copy of the written order

with the clerk of the trial court‘wlthln 15 days thereafter, or
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’ '! - . ’ will be precluded from filing a
(2) if the add1t1ona1 time granted by the tr1a1 court and the original

brief and participating in oral

|

Basrein
| wtitcrass

-argument,

£

: Every eff h i
90 days equal 180’ days. ) Y ort should be made to adhere to the time Prescriptions

Applications for extensions of time to file the transcript

-

mandated by the Supreme Court Rules for the filing of transcrlpts

addressed to:this court must be in motion form and should be directed : : ( _ - and briefs. Of course, the appellate court may, in its dlscretion
to the clerk's office. Prior to the completion of the transcript ! ’ ' and for good cause shown, extend the time prescribed for filing the
by the court reporter all motions for extension of time to file “ i , o ;f . transcript and the briefs. _Requests forxextensions of time must be
the transcript must be accompanied by a court reporter statement i - , “in writing, in motion form, and must state with clarity the reasons
1n'compliance with St. Louis District, Specia1~Ru1e c. IB ‘ _for the request for add1t10nal time., 1In addltlon, all such motxons‘
The original transcxxpt is to be filed in the appellate court, ! '5 ‘must be filed prinr to the expiration of the time allowed by the
‘and wzthln 5 days thereafter a copy must be served on the respondent “B ) Rules or allowed by previous exten51on granted by the court for
Ain a civll,case and a copy must be filed in the trial court. Before ‘ o ‘ the flllng of a transcript or brief. - Untimely or dmproperly filed
tne original transcript may be filed in the’aPPEIlate court, it : J n'. motions may b? Summarily dismissed. ‘ ,
must be approved by both counsel or by the trial judge if an abbreviated Afte; tﬁe respondent's brief is filed, each case is screened
.'transcript is to be filed or if the parties‘capnot agree on the i : » for possible placement on the court's docket. Cases are set either
content of the. transcript. An abbreviated transcript is-generally = o ‘ on an accelerated docket or on a regular docket. Appeals placed
filed wherelthe issues on appeal can be resolved without resort to - ' : . on the accelerated docket are scheduled for early submission without
a review of any testimony taken at trial or where no testimony was | | ‘ oral argument. Attorneys of record are notified by letter of
taken at trial. . ‘ ] . .: - ‘the placement of a case on the accelerated docket. If oral argunent
'. . . . 1 . vd | . | ' is desired on such cases, written notification to that effect must be
IV. STEP 4: BRIEFS . . . o llate courg within 'i o ' made to the clerk of this court within 10 days after the court's
?he appellant's brief must be filed an tze a?peb {of must be i © letter is mailed to the attorneys. Placement of an appeal on the
' ipt is filed; respondent's brief m ‘ o
60 days affer the transcript t's brief is filed; and | k B accelerated docket is not a determination as to the merits of the
-£iled within 30 days after the appellant's o ’ {* : appeal. Cases selected for the accelerated docket will receive’
apgel}ant's rep}y brief, if any, must be fi%ed wlthfn 15.d:yi ‘the : ‘ ) . ' . the same consideratlon as cases taken under submission in the normal
thereafter. Each party must deposit 10 copies of his brl: ni . . 5 ‘ Acourse._ Cases selected for the accelerated docket are generally ‘
clerk's office of the court. Each party must.also serve C:Pbeiéf ) - | : those in which the issues raised on appeal are few, the fact situation
of his brief on each opposing counsel. The file copy of eac ir i : - is uncomplicated and the doctrines of law to be applied are settled.
must include notice of service upon opposing counsel before be ng I‘ Cases in which the issues to be resolved are many or are of precedential
filed by the court. . £ with the ,_-eqnirement:s importance, or in which the facts are extremely long or complicated,
" | The contents of the brief must conform wi ’ will normally no .
of Rule 84.04. Briefs not in compiiance with Rule 84.04 may be . [ B ' H ,? 0% B2 placed on the accelerated dOCket ;
stricken and the party ordered to file a new or amended brief- . V. . STEP 5: ORAL ARGUMENT . :
In severe cases an appeal may be dismissed because the‘appellant's L, ‘ - Court convenes at 9:30 a.m. to hear oral arguments. Oralvargument
brief fails to conform with the requirements of Rule 84.04. A _ . ‘ ds cptional. Cases may be submitted on the briefs without argument. :
restndent who fails.to file a brief or whose brief has been stricken ’ o 'i o : . ;. . 56- ’ ’ , f
-55- !
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if counsel are not present when court convenes, thé case_will be
submitted on the briefs. -

Cases are set for oral argument by session (January, April,
Sebtembér). Counsel»afe noﬁified of the specific time and blace
of oral argument approximately 6 weeks prior to the date scheduled
for the arguﬁent.

In cases which are set on the regular docket, the appellant is

H
allowed a maximum of 20 minutes for argument and may reserve

5 additional minutes for rebuttal. Respondent is allowed a maximum

of 20 pinutes. N

Oral arqument for cases which are set on the accelerated docket
is limited to 10 minutes for appellant, 10 minutes for respondent
. : Coe
and 2 minutes for rebuttal.

VI. STEP 6: POST OPINION PROCESS

A party may file in the Court of Appeals a motion for rehearing

‘or in the alternative to transfer to the Supreme Court of Missouri

after an opinion of the Court of Appeals has been filed. Such motions

must: be filed in the Court of Appeals before seeking transfer in

the Supreme Court. Opinions of the court are handed down and filed

each Tuesday at 10:00 a.m. A motion for rehearing or in the alternative

to transfer to the Supreme Court must be filed, if at all, in the

clerk's office of the Court of Appeals within 15 days after the opinion

is filed. _ '
If the Court of‘Appeals overrules the motion for rehearing
and denies the motion to transfer, a party may-make application to
transfrr difectly to the Supreme Court of Missouri. Application
to the Supreme Court for transfer must be filed in the office of
the clerk of the Supreme Court within 15 days after the~ﬂate on
which transfer was denied by the Court of Appeals. Application
to the Supreme Court must be accompanied by a copy of the opinion

of the Court of Appeals and a copy of the nmotion for rehearing or

transfer filed in the Court of Appeals.

'
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C. THE APPELLATE PROCESS: AN OUTLINE OF THE RULES

I. PRESERVING THE RECORD

A‘

c‘

'IT. CONTROL OF JUDGMENT BY TRIAL COURT

A.

buring trial, objections should be timely and specific
(Rule 78.09, 28.01).

-~

)

1. Allegations of error in a jury trial case must be
presented to, or expressly decided by, the trial
court to be considered by the appellate court
(Rule 84.13(a)).

Motion for New Trial - A motion ‘for new trial is automatically
denied if not ruled on within 90 days after the motion
is filed. (Rule 78.06, 27.20(b)).

1. Court tried cases -~ In court tried cases a motion

for new trial or a motion to amend the judgment is

not necessary to preserve any matter for appellate

review. If a motion for new trial is to be filed,

it must be filed within 15 days after the entry of
> judgment (Rule 73.01).

2, Jury tried cases - In jury tried cases, allegations
» of error must be included in a motion for new trial
. to be preserved for appellate review (Rule 78.07).

a. Civil cases =~ In civil cases a motion for new
trial must be filed within 15 days after the
entry of judgment on a jury verdict (Rule 78.04).

b. Criminal cases -~ In criminal cases a motion for
new trial must be filed within 10 days after the
return of the verdict, however, the time for filing
may be extended by the trial court for not more
than an additional 30 days, provided application
is made by defendant within the original 10 day
period. (Rule 27.20(a)).

Allegations of error included in a motion forlnew trial
must be briefed on appeal or such allegations will be
considered waived or abandoned - (Rule 28.02).

Plain Error - In the discretion of the appellate court
trial errors affecting substantial rights may be
considered on appeal, though not raised or preservegd,

or defectively raised or preserved, when the court finds
that "manifest injustice or a miscarriage of justice®
has resulted therefrom. (Rule 84.13(c), 27.20(c)).

The trial court retains control over judgments during the
30 day period after entry of judgment and may vacate,
reopen, correct, amend, modify, arrest or set aside the
judgment within that time (Rule 75.01, 27.22) - Note:

The trial court has a limited continuing jurisdiction
over the cause prior to the filing of the transcript on
appeal. (See C.IV.A.l.a.; C.VII.A.l.)
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III. NOTICE OF APPEAL : : .

Piling

"l. When to file - Notice of .appeal must be filed not later
- than 10 days after the judgment or order appealed
from becomes final (Rule 81.04, 28.03).

‘a. Finality - The judgment becomes final 30 days
after the entry of the judgment if no timely
motion for new trial is filed. If timely motion
,for new trial is filed, the judgment becomes
final on the date of disposition of the motion for
new trial or at the expiration of 90 days from
.the filing of the motion for new trial, whichever
occurs first (Rule 81.05, 78.06). Note: Date of

R . entry of judgment is different for civil and

criminal cases. ‘

b. Special Order ("Late Notice of Appeal®) -~ If
timely notice of appeal has not been filed, a party
may seek leave from the appellaté court to file
"late™ notice of appeal. Léave must be granted
within 6 months from the date of finzl judgment
in c¢ivil cases (Rule 81.07,27.26(a)), and within
12 months from the date of final judgment in
criminal cases (Rule 28.07).°

2. Where to file ~ Notice of appeal must be filed with

’ " the clerk of the trial court (Rule 81.04,81.08).
This is true even after leave is granted by the
appellate court to file "late” notice of appeal.

Contents - Notice of appeal should specify the parties taking
the appeal, the judgment or order appealed from and the
‘jurisdictional basis of the appellate court (Rule 31.08(a)).

1. Jurisdictional Statement - A jurisdictional statement,
must be filed either with the notice of appeal in the
trial court or in the appellate court within 10 days
of the filing of the notice of appeal. (Rule 81.08(b)).

. In criminal appeals. and post-convictison cases (Rule 27.26)
the nature of the offense and the section of the statute
under which defendant was convicted should be
specified (Rule 81.08(b)).

Form - Forms are available in the trial court -- Civil
Procedure Form No. 8-A (Supreme Court) and Form 8-B .
(Court of Appeals) or Criminal Procedure Form No. 36.

Fee - A $20 docket fee or an in forma pauperis finding
must accompany the notice of appeal (Rule 81.84). This is
a jurisdictional reguirement. .

Appeal Information Forms - Effective June 1, 1978, Special
Rule A shall require that at the initiation of any appeal
taken to this court, the appellant or his attorney shall
complete an Appeal Information Form and submit such
form to the clerk of the circuit court together with
- the notice of appeal. Civil (Appendix A) and Criminal
(Appendix B) Appeal Information Forms will be available
in the office of the clerk of the appropriate circuit

* court, along with the notice of appeal forms. ) -
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Appellant's Duty to Notify Clerk of Any Change - Effective
June.l, 1978, Special Rule B shall require that appellant ’
or. his attorney notify the clerk of this court, in writing,
of any actilon or ruling made by the trial court subsequent
to the filing of the notice of appeal which affects:

1. the time for filing the transcript on appeal,

21 the bail bond status of a defendant in a criminal

case, including any change of address of the
defendant, or a change of surety, or a change of
address of surety,

3. the entry of appearance or withdrawal of i
appellant's attorney in any case pending before
this court. : s -
Notice shall be mailed or delivered to the clerk of
this court within three (3) days of any such action or
ruling. . . . :

Filing

1. When to file - The transcript must be filed within
90 days after the filing of the notice of appeal unless
the time for filing has been extended by the-trial
court or the appellate court (Rule 81.18).

a. T@e trial court may extend the time for
filing the transcript for an additional
90 days only if (i.e. jurisdictional) the
transcript is ordered in writing from the
court reporter within 30 days after the filing
of the notice of appeal and a duplicate copy of
the written order is filed with the clerk ’
of the circuit court within 15 days thereafter.
tnder no circumstances shall the trial court
extend the time for £iling the transcript
beyond € months from“the filing in the trial
court of the notice of appeal (Rule 81.19).

b. Prior to the completion of the transcript
by the court reporter all motions for
extension of time to file the transcript
which are addressed to the appellate court
must be accompanied by a court reporter
statement in compliance with St. Louis
‘District, Special Rule C. (Appendix C) -

2. Where to file - The original transcript-is to:be

\ filed in the appellate court and within S days
thereafter a copy shall be served on the respondent
and a copy shall bhe filed in the trial court

(Rule 81.12(a)). Note: Cf. Rule 28.08.

Contents ~ The transcript should contain all of the
record necessary to the determination of all guestions
to be presented to the appellate court for decision
(Rule 81.12(b), 81l.14(a), 28.08). The transcript must
contain, but need not be limited to, the following: i

i

oy
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e ~-Civil Cases v
‘ : ' ‘ Y @& C. Contents - Appellant's brief shall contain:
M 1. leadings; SR a P :
- 2. gerdictg(if any) ; | . : : 1. Jurisdictional Statement - A concise statement of
- . 3. findings of court or jury (if any); e f ‘ J

Y the grounds upon which the jurisdiction of the

4. judgment or order appealed from; reviewing court is based. "No bare recitals.”

5. .motions and orders after judgment; |

j (Rule 34.04(b)); \
s : 6. notice of appeal; : ‘ ! ‘ . . - .
) 7. orders extending time to file transcript; ) 2. Statement of Facts - A fair and concise statement
~ " 8. exhibits, unless stipulated otherwise. y i) of the facts relevant to the issues presented for
; ; | review (Rule 84.04(c)). Page references to the
. : ~Criminal Cases il transcript must be included (Rule 84.04(h)); X
‘ 7 1. indictment or information; o ) ' 3. Points Relied On - A brief 'statement of what f
E 2. - arraignment or waiver thereof and plea; ’ : .

actions or rulings of the trial court are sought
3. ' fact of defendant's presence at trial;

| I—

_ . to be reviewed and wherein and why they are
74 q. verdict(s); . . ' » . claimed to be erroneocus. Citations of authorit
' - 5. granting of allocution; ) ; . i . must be included under each point relied on :

- ‘ : 6. 'Judgment(s) and sentence(s); . ) < . (Rule 84.04(3));

i 7. motions and orders after verdict (motion for new trial):; '

. ' ' 8. notice of appeal; . ] , : 4. Argument - The argument must substantially follow

- ‘ 9. orders extending time to file transcript; : NI the order of the "Points Relied On." If a point

10. -exhibits, unless stipulated otherwise. n g - relates to the giving, refusal or modification of

B i an instruction, the instruction must be set out
E‘ " C. Approval - The transcript must be approved by both counsel ° : 1. . . - in full in the argument portion of the brief

— or by the trial judge if an abbreviated transcript is ! . - - “ (Rule 84.,04(e)). Page references to the transcript

used or if the parties cannot agree on the content of : - ' -~ must be included (Rule 84.04(h)).

o the transcript (Rule 81.12(c)). A transcript cannot, = . - D. Screening and Docketing . . | e
K [ and will not, be filed unless properly approved: ° . » i ‘ . 1
: . B 1 . 1. Upon the filing of appellant's brief, the brief is-

o D. Costs - Rule 84.18, 81.12(b) . ' s . ) preliminarily screened for compliance with Rule

. . . _ , 84.04. Briefs found no: to be in substantial

E : ) ' : ' : compliance with the reguirements of Rule 84.04 may
} . v. BRIEFS . ‘ . ' be stricken and appellants ordered to file new or

! : . . . . - amended briefs, or may, in severe cases, result in -

A. Filing ) ) : ‘ C the dismissal of the appeal.
' B Appellant's brief must be filed within 60 days ‘ . S . . 2. After the respondent’s brief has been filed, the

| - ' . after the transcript is filed. Respondent's brief | 5 . case is-screened by a panel of Judges for possible
- . must be filed within 30 days after appellant's ! placement on the Court's accelerated docket. Cases

, v . brief is filed and appellant's reply brief, if . selected for the accelerated docket will be
[ any, must be filed 15 days thereafter (Rule 84.05). : Submitted on an accelerated basis without oral
. _ l : P ' argument, unless oral argument is expressly
— . 2. Ten (10) copies of each brief are required to be ) . = . . ‘ ) requested in writing. ) ' ;
o - deposited with the appellate court (Rule 84.285). ; . . ] ‘
-y : } Two (2) copies of the brief are required to be 1 vVI. Oral Argument .
] . served on each opposing counsel (Rule 84.05(a)). ) . .
: ‘ \ ) A. Oral argument is optional. Cases may be submitted on
- 3. The file copy of each brief must include notice of , : ‘

the briefs without argument. If counsel are not present,

service upon opposing counsel before being filed case is submitted on briefs.

B _ ‘ by the court (Rule 84.07).

D

minutes of which (5) minutes can be reserved for reply
by an approved process. Xerox briefs are approved or rebuttal. Respondent is allowed a maximum of
- : and may be filed without a motion, but they must.be

twenty (20) minutes (Special Rule D, St. Louis District,
8 1/2" by 11" (Rule 84.06) (Appendix D). A

1
{ . l ;
. } . , B. Appellant is allowed a maximum of twenty~five (25) i
B. Form - All briefs must be printed or duplicated [ - .
1
]
i effective June 1, 1978).
3
i

1. Appellant's brief shall not exceed 100 pages; : i : : 1. Oral arcurment for cases on the Accelerated Docket
Respondent's brief shall not exceed 90 pages: R will be limited to ten (10) minutes for appellant,
Appellant's reply brief shall not exceed 25 pages . v ten (10) ainutes for respondent and two (2) ;
(Rule 84.04(i)). : . ‘ minutes for rebuttal (Special Rule D, St. Louis |

, . : : District, effective June 1, 1978). l

)
i
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VII. WITHDRAWAL OR DISMISSAL OF APPEAL
A. Voluntary'
1. Prior to filing the transcript with the appellate

court an appeal may be withdrawn by filing a
written withdrawal in the trial court (Rule 81.20).

2. After the transcript has heen filed an appeal may
be voluntarily dismissed by appellant by filing a
written dismissal in the appellate court. (Rule
84.09).

B. ~~Involuntary

1. Twenty-four (24) hour notice must be given to the
appellant before a respondent may file a motion
.- to dismiss appeal or affirm judgment (Rule 84.10,
; o 28.09).

2. ,Criminal and Civil dismissal dockets are held.
. . 'monthly to remove those appeals which have not
. " been maintained in a perfected status (Rule 84.08,
' 84.27, 28.09).

a. Cases placed on the dismissal docket will not .
. be removed therefrom for reasons other than
+  those of "compelling necessity.”:

A1) The mere filing of a motion requesting
an extension of time for the filing of
a particular overdue document (e.g ]
brief, transcript) or the filing of the
delinquent document itself, after the
case has been placed on the dismissal
docket, will not be sufficient to remove
the case‘from the dismissal docket.

b. The timé¢ prescriptions mandated by the
Supreme Court Rules must be adhered to, and,
where compliance with the rules is impossible,
the timely filing of a written motion requesting
an extension of time for the filing of the
particular document is required. Timely means:
prior to the running of the time prescribed
for the filing of a particular document.

VIII. Motions
A. Filing

1. All notions must be in writing and must be
. delivered or mailed to the clerk's office of the
appellate court for filing. Motions should not -
be in letter form and should not bhe addressed to
a judge,; but to the clerk {(Rule 84.20).

2. All motions mﬁst be éigned and mhst include notice
cf service upon opposing counsel (Rule 84.01,84.07,
.84.11).

3. Mations are generally not argued, unless by .
direction of the court.
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Motions are generally held S days before disposition
(gule 84.01). Notification of disposition to St. Louis
City and St. Louis County attorneys is through

the Daily Record and Countian only.

All routine administrative motions require only
an original. Motions for rehearing reguire an
original and 12 copies. i

IX. POST OPINION PROCESS

.A. Court of Appeals

1.

N\,

\.

Motions for rehearing or transfer to the Supreme
Court must be filed within 15 days of the date upon
which the opinion of the court of appeals is filed
‘(Rule 83.02, 84.17). , : .

a. Opinions are filed each Tuesday at 10:00 a.m.
At?o;neys of record are mailed a copy of the
opinion, or may pick up a copy in the clerk's

- office of the appellate court.

B. Supreme Court

1.

- Application to transfer to the Supreme Court shall

be filed in the Supreme Court within 15 days of
the date on which transfer was denied by the Court
of Appeals. (Rule 83.03).

Ae Application to the Supreme Court is limited
to 6 pages and must be accompanied by a copy
of the Court of Appeals opinion and the motion
for rehearing or transfer filed with the '
Court of Appeals (Rule 83.04):

.
-

X. EXTRAORDINARY WRITS

é - " '

A. Filings and Procedure

1.

All petigions seeking extraordinary writs must be
accompanied by the following: | '

a. a filing fee of $20 or an affidavit to proceed
in forma pauperis;

b. a document showing that notice has been given
to the adverse party (Rule 84.24);

c. suggestions in support of the petition (Rule
84.24); and

d. a certi?icate of service upon the respondent
or a waiver of such service.

An ogiginal and eight (8) copies of all writ filings
{petitions and suggestions) shall be filed in the
clerk's office.

Unless qtherwise ogdered by the court, respondent
sbal} file suggestions in opposition to the petition .
within 5 days of notice.
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If a preliminary or -alternative writ issues, the
court will determine ‘the return date of the writ
and the time within which relator shall file an
answer to the return. (Rule 84.24).

a. A preliminary or alternative writ will not issue
until the adverse party has had at least 5§ days
notice of the filing of the application for the
writ, unless (1) the application is for a

* writ of habeas corpus or (2) a reguest for a’'waiver
of the 5 day notice is made at the time of the
filing of the application for the writ and the
waiver is granted by the court upon a showing

L that the 5 day notice would defeat the purpose
.of the writ. . .

b. . Alternative or preliminary writs and writs

of habeas corpus will be prepared by the

clerk's office and need not be prepared by

the attorneys. .

If a preliminary or alternative writ issues, the
case is docketed for oral argument when the return
is filed, and the briefing schedule will b& in
accordance with Rulé 84.24--relator's brief must
be filed within 30 days from the return date;
respondent's brief is due 20 days thereafter and
relator may file a reply brief 10 days thereafter,
unless otherwise ordered by the court.

‘a.  Generally no hearings or conferences will be

held with the attorneys before the denial or
issuance of a preliminary or alternative writ.
In exceptional cases a conference may be held,
at the direction of the court.

Y
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Appellate Case No.

D. APPENDIX A
MISSOURI COURT OF APPEALS - ST. LOUIS DISTRICT

Civil Case Information Form

Please type or neatly print the information requested. This
form must accompany the notice of appeal before the case will be

processed. Identify each party by inserting either App. for

appellant or Resp. for respondent in the~app{opriate parentheses.

JL County
en - ) Judge
. ] .
N
Circuit No.
2 ) - .
Division No..
g
. Appellant's Attorney Respondent's Attorney

Address Address
- City Z2ip Cocde City , Zip Code
- . Telephone . Telephone
-
| ! Name of Appellant Court Reporter

: ' . :

] Address Telephone

City - Zip Code
- .
i 0 !- } R .
- ' Date of Judgment Date Post Trial Motion Filed

O court [] Jury .
-3 Date Post Trial Motion Decided
[ﬁ . Number of Days of Trial

Brief Description of Case: Judgment or Order Appealed From:

: . ’ (Attach copy of judgment if desired)
" 1

B L -66-
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[~ | ' : : dd :
: . o E. APPENDIX B i : 3 COURT Rzpoggzz AFFIDAVIT -
: : . >)ISTRICT '
RT OF APPEALI ~ ST. LOUIS DISTR ' -I
B ,MISSOURI cou . ‘ 1 ,g Appellant
_ Criminal Case Information Form | '5 ' Circuit Court No. ——
o . . ! . ' .
T ' Appellate Case No. ___ Co ’ . v.
. i o \‘ N
B ) ‘ Please type or neatly print the information requesteeilnggs ' { Avpeal No.
- form must accompany the notice of appeal before ﬁhe ;ase ;or 2 ; ' . ReSpordsnt
' Identify each party by inserting either App. for ! ¥
processed. entity : in the appropriate parentheses. , ‘
appellant or Resp. for réspondent in . , . .
r . N\ ; - . TO . THE MISSOURI COURT OF APPEALS, S7T. LOUIS DISTRICT:
- . ‘ o o County : ' In support of the ‘appellant's motion for an extension of time
, : :
- C | T
B .o R - Judge to file the transcript on appeal in the above case I hereby certify
- . " vs. ‘ : ,and représent to the Court: . - ;
. . ! : Circuit No.. : : ’ g" A
' {: ‘ o ' ' . ( ) Division No. . S ’ ‘ ) 1) that I served as the off1c1a1 court reporter in the .
. ‘ . ) ‘ , g
‘ . . i ; . . . it Court . ' v - trial of the above case which ended on :
.Date Notice of Appeal Filed in Circui ; : . g}' ‘ ' (date oF Jodgment)
[ ‘ ' y L » ¢
i : . - _ . o - } - 2) that within 30 days after the flllng of the appellant'
Name of Defendant/Appellant . - Name of Defendant’'s Attorney ‘ ! [J . o notice of appeal the aopellant gave me-& written order for such
r; o Address : , ! ] ' transcript; (If not ordered within 30 days, state when transcript
L . Address - | - S L _ : .
: ) . . : 715 Code : i ) was ordered . ) ’ )
. Zip Code City P e i |
™ : City - . | ] R

‘Telephone 3)  that appellant

has not COUntermanded said order nor has °

1
e —— [ ——)

A Ianscrlpt,
o . . ‘
Name of Tr 1 }{ . = ) Y Y p epaza!;:(én of sa:d t

4)

" that the trlal court in accordance with Rule 81. 19'
Telephone : ) Telephone

! # !
Prnm—
L

extended the time for flllng the transcript to

H

1

— i, 5) that I have not pPrepared said transcript w1th1n the tlme
Date of Judgment Date of Post Trial Motion ) { S ‘ .
ate Bt T , . - requrred because s
[~ . - .
: ion for Ext. Filed (if any) 3 . !
_J Date of Verdict Pate HMotion B ! . . : A
: : . 3 ranted until § : .
F? - Number of Days of Trial Extension g » _ i ) | ) ?
i . ’ ’ . i ’
| ial Motion Ruled Upon
— ‘Date po?t Tf itions i . . ' 6) that 1 will complete the preparatlon of the transcript -
: . by: o .Bail/Jail Disposition: . ! _
- Defendant found guilty by ' {ited \ Ik on appeal in this case on or before .
! lea [7] jury []court [ committed [] not committed. i . .
31 ea . u
- Conslcted of Charges of: ] on bail/Amt. of Bond §__ % Date :
i ! { Official Court Reporter
3 Name of Surety :

. . : .o ' Phone Number of Court Reporter

L
Address : : e -

~

Office: ) !Court)

Home:

i Zip Code o
City . 2 ' o
Sentence or Punishment Imposed: : ,

| i —
S o | . % 0 |  -68-
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PROCEDURE FOR PROCESSING DIRECT APPFALS

! i
Verdict or Judgment
) ’ ‘ co In a civil case a MNT* must be filed
'G. APPENDIX D . B : . within 15 days of entry of
. i =2 cays
!

In a criminal case a MNT must be filed

& ~:“S
FTRMS APPROVED FOR DUPLTCATING PROCESS

: within 10 days after return of verdict
: : 1 judgment. (Rule 78.04) unless such time is extended by the
f . | dal trial court for an additional period
'\ i [ not to-exceed 30 days, upon timely
. Proce“'s o ?_;;‘.S-g A p . application. of the defendant. (Rule 27.20{a))
et . ’ : ot . L )
- ) ane : q ; ]
Rame - : ice Model £320, A.B. Dick . May 9, 1966 : ?_ﬁ Motion for New Trial _
o= Acme Reportindg Servi Offset Press ! In civil cases judgment becomes In criminal cases, judgment becomes final
‘ P. 0. BOX 275;,550‘“; ) _ final at the expiration of 30 days
. Kansas City, M1 = . . May 9, 1966
is Press Model #1250 Multilath ¥3y 3.
Francis Pres ) .
- . The . .

4515 Olive Street

when the MNT is overruled, judgment is
st. Louis, Mo. )

entered in accordance with the jury
verdict and sentence is imposeds

after the entry of judgment if no
timely MNT is filed. If a timely
MNT 1s filed, judgment becomes

’ final on the date of disposition

! o ‘ "of the MNT or at the expiration of
90 days whichever comes first.

 —

parch 14, 1966
Heimbuecher Bus’iness

Service - . . . | | |
7811 Carondelet Avenue N

Model $1250 Multilith

.

: ' (Rule 81.05, 78.06) ;
, ) . . v . .
. ' . ‘ ) _— - Final Judgment . .
e Clayton, Missourl 63105 s38 arch 14, 1966 | , N ' .
‘ e .r Shop Mimeograph Medel 1e0 P ‘ . o
] Kathryn i g?:iegtreet Multilith, Model . .
e 1005 Eas :

NOA** must be filed not laéer than 10 days after the judgment
Kansas City. Misscuri

or order appealed from becomes final. (Rule 28.03, 81.04) .
: L In civil cases, the appellate court In criminal cases, the appellate court may
Nbv. 10, 1969 N : o may grant leave to file "late NOA," grant leave to file "late NOA" within 12
Qffset Printing within 6 months from the date of months from the date of final judgment.
ij ' . postal Instant Press . final judgment. (Rule 81.07) (Rule 28.07) .
- T 108 Noxth 4;:3'1556\11:1 : ) | 66 Notice of Appeal ) ' | '
k st. Louis, M: - ’ : varch 14, 1966. _ ‘ , otice of Appea
. . . jce Press Multilith: !“odEI 1250 ) ) . ‘ , The transcript (original) must be filed in the appellate court
N Quick Servic . . within 90 days after the NOA is filed, and a copy of the
L . 823 Walnut . : : . . transcript must be filed in the circuit court within 5 days
' Kansas City, Missourd May 6, 1974 S thereafter. (Rule 81.18, 81.12(a)) »
. ~Reproductions ¥ 5. | . erealter. {Rule 5l1.18, &Li.
st. Louis Law printing Co. P(ggggeieg;ocess) v : . : . The time for filing the transcript The time for filing the. transcript may be
i- gl2 Olive Street 101 | . * in the appellate court may be . extended by the appellate court upon proper
- st. Louis, Missouri 63 _ . ) extended by the trial court for an |° application (motion). Prior to completion
i ; i h Céul‘t for various’ . additional period of time, not to of transcript by court reporter all motions
have beeh approved by the ; exceed 50 days, i1f and only 1f (1) for extension of time to file transcript
The following ’processes v cepared the transcript is ordered in writing must be accompanied by a court reporter
individuals: 2420 Xercx Copier tachine P wg;.th ; from the court reporter within 30 statement. (Special Rule C)
’ ;: use of 1BM electric type I days after the £iling of the NOA and .
Y size type i (2) a duplicate copy of the written :
pica '| order is filed with the clerk of the :
11i {al court within 15 days there- |
$1250 Multilith = atter. (Rule SL.19) '
. . h Machine ! . . ) N i
; L puplicating Mimeograp - , . ’  Briefs : ro
[\-‘ ' offset Printing ‘ i a A Appellant's brief is due within 60 days after the £1iling of
i . | the transcript; respondent's brief must be filed within 30 days
: Xerox - ] | ) a:tet appellant's brief is filed and appellant's reply brief,
¥ . . : } L . ) o L. ith the type ! 1€ any, must be filed 15 days thereafter, unless extended by the
5 i ) Offset printing grzce::';il.;:;r- - E ‘i appellate court upon proper application. (Rule 84.05) Y
=L , 2/12/16 - . set by'a mag card EYP : \ Y on
i

In the Court of Appeals, motions for
! rehearing or transfer to the Supreme
Court must be filed within 15 days
of the date upon which opinion of
the Court of Appeals is filed.

: . i
. ) . . : Post Opinion Process
. - . A . , .
_ ) . . . : ’ .o o { In the Supreme Court, application to
i . ] . ‘ . . . - transfer to the Supreme Court shall be
_Iz ] o o . . filed within 15 days after the date on

which transfer was deniéd by the Court
of Appeals. (Rule 83.03, 83.04)

.

*MNT-~Motion for New Trial !
*ANOA~-Notice of Appeal
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;IY' ror eppeals of rignt only.
s w"x. information form.

t TITLE IN FULL

3 “WUTIVIL APPEAL TNFORMATION STATEMENT [orees o7 s o O

For certiorari or other writs use the _ DOCKET #

?
!
&

.,..._.—

|
i
{
!
|

2TRIAL COURT -OR AGENHCY

%; CASE FIRST EILED

LIDISTRICT

CIsuPERIOR [IFAMILY
[ 4ORKERS COMP.

DIOTHER (SPECIFY):

[3TRIAL COURT
CASE NUMBER:

OWER COURT OR AGENCY:

§ TRIAL COURT

PRIVATE

UBL*C D’F:ND"R

LTATTORNEY G:NERAL
aPRO S -

'g' ITHER (SPECIFY):

od

:CK THIS BOX IF TH

—w-md.

h
-
»
&

v

TELEPHONE HO:_

. THERE ARE ADDITIONAL PARTIES AND LIST TH
PARTY FILING APPEAL g

14

1EIR ATTORNIES QN THE BACK.

JUDGE::
TATORIEY(S) FOR e,
? {ING PARTY WAIE: .
L_'ASSIG‘{"D ADDRESS:
£ PRIVATE ~
IWUBLIC DEFENDER
%:1 :;;ogrcasv GENZRAL -
TIoTHRR (sp=cr’Y)- TELEPHO'E NO: \.
07%1 “R PARTY
15 ASSIGNED ADDRE"'*S

PLAINTIFF

9DATt OF ORDER/JUDGHENT APD*’»‘.LED 10DATE NOTICE oOF

59

NEGITIABLE INSTRUMENT
! PERSONAL SERVICES
Urmu

AT"
TRUSTS -
WILLS.
OTHER:

fiy

L OTHER:

DOMESTIC RELATIONS

T ADGPTIONS
TICHILD CUSTODY
TIDIVORCE
TIRECIPROCAL DRDERS
TISUPPORT

DIUTHER:

TJPERSONAL PROPERTY ACTICN
{JREAL ESTATE PURCHASE/SALE
CI20KING/SUBDIVISION
TJOTHER:

DTHER STATUTORY ACTIONS
TITRESPASS & EJECTMENT
TIWORKERS COMPENSATION

TIEMPLOYEE APPEAL
{JEMPLOYER APPEAL
TIOTHER:

TINON-VEHICULAR

'_‘P"QSOVAL INSURY
DI PROPERTY DAMAGE

D MALPRACTICS
CILEGAL MEDTCAL

CIUNINSURED MOTORISTS

IPRODUCT LIABILITY
[ PROPERTY-RELATED
{2 OTHER:

CE OF APPEa rFil
DI PETITIONER "tomep(spscm)
1§ IDEFENDANT DRESPONDA‘H‘
.IAL CQURT ACTION APPEALED 12 STAGE OF PROCE=2 I G
IYMINCTION ) GENERAL CIVIL I PRE-TRIAL paST T
_UPLLIMINARY CIDENIED CIDEFAULT JUDGMENT £J JUDGMENT/JUDGE LIDURING TRIAL
- LJ PERMANENT OerRANTED L1DISMTSSAL/JURISDICTION CouoeMenT/aury - 113 CTVIL DAMAGZS
| e o B ooy Bl aatin | aoum suerS
ORIGINAL PETITION [ ALIMONY ' rn ' = ~nsyrEn SansitIa S
- TINEW TRIAL MOTION GRANTED ot DENTED  « 3ZSRANTID 2
MOTION TO MODIFY [ JSUPPORT n T AT T e
0w soueHT S WORKERS COMPENSATION 18 JUDGMENT/VERDIUE rug
CIPETITION FOR BENEFITS DPLAINTI“ TAITITIONSR
TIDSNIED  TIGRANTED § CIPETITION TO MODIFY 3 DEFENDANT _=~:.Pc:;;s‘7
m’{ R{SPECIFY): - T OTHER(SPECIFY) :
TVPE OF CASE MISCELLANEOUS PROPERTY JORTS
co‘{ RACTS CICIVIL RIGHTS ] ADVERSE Possassmn DINTENTIONAL
ARBITRATION CICONSUMER PROTECTION 3 CONDEMNATION CINEGLIGENCE
LICoMERCTAL D3IENVIRONMENTAL ) LEASEHOLDS CIVEHICULAR
1 INSURANCE {IPUBLIC UTILITIES

vSCRI PT ORHERED

uAL ISSUES YQU INTEND TG RAISE (NOTE:

You will not be bound by this answer):
. Y

Two  1TOvyes mmsn st S

1

TOURT REPORTER:

-T2
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ZDURING TRIAL

L | 10/79
8 WRIT INFORMATION STATEMENT [ETTERES B SUPTEE COURT CLERK
’ . NOCKET -#
'J.";’E' Usz this form for certiorari, habzas ccrpus ans otner wrils, it
=TS TTLE 1N FULL: TR DR ey
L PITITIONZR: ‘ RESPONDENT: ) 55§¥272§g$ ZZkégéf;< o, e {80 Y
- V. 3 TRIAL COURT OR AGENCY {
CASE NUMBER:
» K |
~DAT- CASE FIRST rilfD & TRIAL COURT o
i‘|‘ LOWER CCURT OR AGENCY JubGe: ' -
TRTTOANEY (S) rOR  NAME:
THE, ,,',z,';' IONER  ppmRess: N
. F'hlv : v .
_»L'SL.. SFENDER ‘ L
. == ArTORNZY GENERAL . ;
-=RL. CH TELEPHONE-NG:
TICTHER (SP:CLFY) : .
| TToREY Y R0 VAT
“TEZ RESPONDENT - .
TS RESPRIDENT . opRess: '
— PRIVATE .
i "?U:LIC DEFENDER s
L. 3ATI0RNEZY BINZRAL -
ZPRC SE TELEPHONE NO:
=07 hER {SPECIF \:\ _
2] 3257y FILING PETITION ¢ DATE OF ORDEA/JUDGMENT/ACTION SOUGHT |20 DATE PETITION ~ilzy
TIOLAINTIST Dp-'rrmnm' {3 oTHER REVIEHED -
"‘::- INDANT L_;PEQDONU:NT ' — 301”’-—_“:;:"-
"2 RIAL COURT ORDER/JUDGEMENT OR AGENCY ACTION SOUGHT TO BE REVIEWED léSaqu-’P -R AM--__.:. '.;.‘\'--
t PRZ-TRIAL o FOST IRIA

EREEEEAIL T TYPE OF CASE
TISTATUTORY RIGHT  L2HABIAS CORPUS LIVl = AGENCY
TCIRTIORARI. [IDISCRETIONARY  LIOTHER: G cnININAL - CJOTHER:
B TICOMMON LAW

- |2l ZEGAL ISSUES YOU IMTEND TO

RAISE (NOTE: You will not be bound by this answer. )

s
n il Jka
(LN

RIPT ORDERED - -
Toyss  ESTIMATED COST S

t-

CGURT REPORTER:

m

FILING ATTORNEY {PLEAS

SZ FRINT) REGISTRATION NG. SISNATURE

—{

P
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CRININAL APPEAL INFORMATION STATEMENT

ENTERED BY SUPREME COURT CLERK
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-
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CASE NUMBER

| for 2opeals of right only. For certiorari, habeas corpus or other DOCKETH y
i writs use the writ information form.
1-:&}35 TITLE IN FULL: : ’ 2 TRIAL" COQURT
| ifﬁ .. : _ 5 T%sni.penmn [deamnty [0 ovuep
Ul . | [
{ STATE V. . IRAL COURT

AT IN“ICTMENT/IN:—OP NATION/PETITION

.15 TRIAL COURT

: JUDGE _ ) i
?égjfﬁ.\r&"{ (SY FOR NAME::
L us nEsT
Tz DEFEADANT ADDRESS:
i ERIVATE \ .
| o PUSLIC DEFINDER
| E7Re ST ) i
fl CinzR (SPECIFY) TELEPHONE NO: !
[ =iiY FILING APPEAL . 8 DATE OF JUDGMEANT/ORDER APPEALED 9 DATE MOTICE OF APPZAL FILEL
§ Dynezsxpant  [DISTATE
: al;-‘- COURT ACTION APPEALED . |11 STAGE OF PROCEEDINGS
o CENVIZTION [0 GRANT OF JUDGMENT OF AQUITTAL ’ DIPRE-TRIAL
= :aax:.!: 0F BAIL [J GRANT OF POST-CONVICTION RELIZF LJDURING TRIAL
Z=[JTi03ATION VIOLATION. LI DENIAL OF POST-CONVICTION RILIEF 0IrPosT TRIAL
=1 [NT OF PRE-TRIAL MOTION [ DENIAL OF SZNTENCE MODIFICATION .
»... " "Sr’:\-I-V\
(= , - .
o - ey .'-..,.- -
;4.* =PZAL FROM CONVICTION
!
{ {
[TToENeE: - A o,
| T iNDENT ) SUSPENDE = . QTHER:
L[] seEztal srosaan D) ROBATION  p=iiol. AMOUNT S :
| (L FINE OR RESTITUTION [J DEFERED i
| SAIL CR RILIAS T STATUS:
i____g"* sza30nar RecoaN:zancs I sursTy somp 0 case gowp 3 WeLD IN LIEU OF BAIL ) KELD WITHOUT 8AIL 3 OTHER:
- H .:::l;-::.‘ “S:
-‘-[.'1-._ n}ll
' MoTTNs (CRECK IF MADE & ormco)
_____‘Hésr.:.:.s.zs EVIDENCE (O SUPRESS CONFESSION TJ SuPRESS IDENTIFICATION OO sever [0 OTHER:
TRIAL 1¥PZ
L fiuses O uRry
3 ,fAPaE. L FROM DECISIGN ON POST-CONVICTION RELIEF
f W23 THT CONVICTION THE RESULT OF: LI TRIAL [DoLEA
2 7 RAlL ISSUES YOU INTEND TO RAISE (NOTE: You will not be bound by this answer):
| N .
212 TAANST G -
URT RSPORTER: PROCEDING: cosT  § ORDERED:
' -74-
SATE FILING ATTORNEY (PLEASE PRINT) REGISTRATION NO. SIGNATURE
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*in all criminal appeals.

CRIMINAL CASE PROCESSING PROPOSAL

i

The Supreme’Cburt_of Rhode Island is receiving a consistently high
volume of criminal appeals which are straining the resources both of the-
court and of the advocates.l The following proposal has been designed

to provide the court with a flexible and efficient method of dealing

with criminal appeals. The aim is to interdict the appeals at an early

stage in the proceedings and to determine at that point whether a full

~appellate proceeding is necessary and appropriate.

Suggested Procedure

The court would require that the foT]owing procedure be followed
2 .

Within twenty (20)‘days after the filing of the record with the

~ Clerk of the Supreme Court, the appellant or other moving party shall

file a statemenf of the case and a brief summary of all the issues proposed

to be argued on appeal; this document shall be concise, not excceding

five pages. The party may take out the transcripts from the Clerk's

office to refer to in preparing the statement but shall return them
when the statement is filed. |

Within fifteen (15) days after the filing of the above statement,

| lsee Appendix.
2The procedure would be required in criminal appeals whether the

defendants were represented by the Public Defender or brought by private
counsel, so as to avoid equal protection challenges.
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e for ref in preparing thi -statement but shal .
‘be taken out for reference in preparing this counter-statement but shall without further briefing or argument.

be returned its filing. : - . . . :
€ 9_" upon g In addition, the justice conducting the conference can advise counsel

Upon the filing of the counter-statement or the expiration of the : ) ’ .
P gor piratio " . as to what further issues the court might be interested.in having briefed

t%me for filing it, whichever is earlier, the Clerk shall schedule. a o . .- )
! X and argued, or he may advise counsel as to which of the issues. proposed

re-briefi f' ence. This conference shall be conducted by a single . ] :
pre-brieting conter nreren ed by gie. in the statement to be raised he considers to be a waste of time. In

justice of the Supreme Court (chosen on a rotating basis) in the presence v .
J P ( 9 ) ¢ P 1. the latter ‘case he may provide counsel with a very brief written state-

of counsel for all parties. The justice will discuss the case and the . . . . . . . )
: ¥ ' ment of his preliminary opinion that certain points would be fruitless

P | gl

‘statements filed and.at the conclusion of the conference shall take '
. to pursue, for the attorney to refer to when subsequently conferring with

appropriate action, notifying counsel at that time what the action will ‘ BN o the c]iént

- be. The justice will be authorized to take any of the following actions ' : . . .
‘ In those cases in which show cause orders are issued, counsel for

he deems appropriate:

§ L ~_either side would be permitted if they so desired to amplify their state-

o He ma order that the case be fully briefed and argued. . : ] ‘ . » A : .
‘ e may case y rat : I S mwents to a maximum of ten pages. The attorney would also, within this

~ & He may order a special briefing schedule for individual cases | | L : - . . s ‘
€ may orce pec ering ‘ 2 : é .~ ten page Timit, be permitted to add issues not set out in the original

and order that a case be specially assigned t lendar o o -
nd may also order that a case be specia Yy a sjgne 0 a calen statement. (This would permit argument of points first brought to Tight

for oral argument and submission. .
: in the conference.)

¢ He may order that specific appeals be consolidated. AN The full court would hear arguments on the show cause orders. After

e He may remand a case for specific actions such as evidentiary

B . the argument the court Eou]d do the foliowing:

~hearings or entry by the trial court of : orders. . i o ‘A N
earing niry Oy thé trial couri OT necessary orde : . - o It could order that the case be scheduled for full:briefing and

e He may issue a show cause order requiring the appellant's
ey cause ¢ A 9 n3 he ppe‘ argument on all points.

a to appear be ‘ull : i bri fing t S
ttorney to appear before the full court prior to brie 1ng. ° L e It could order that additional issues be argued on appeal.

show éause why the judgment or order appealed from should not - ‘ ‘
UV Judg PP e It could remand the case for specific actions such as evidentiary

'. be suhmari]y affirmed without further briefing or argument. - hearihgs etc

@ He may issue a show cause order requiring the responding party’s ' R = : - L
e e may . use quiring ponding party . ' ' ® It could order that a case be assigned a specific schedule for

r o b full court to sho se why the o '
attorney tc appear before the full court to show cause why briefing and oral argument.

qngment or order appea1ed from should not be summarily reversed g - : o It could order that cases be consolidated.

[

e
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In addition, the court could by a four-justice majority vote to do

the fb]]owing:A

It could order that the judgment or order appealed from be.éummari]y
affirmed wi;h no further briefing or argument.

It coﬁ]d order that the judgment or order appealed from be

summarily reversed with no further briefing or argument.

It could order that the appeal be briéfed and argued but only

on specific issues and that any other issues previously pro-

'pbsed to be briefed and argued not be pursued.~

In the event that an order is promulgated by the court disposing

of an appeal (summa;y affirmance or summary reversal), it is suggested

" that the victorious'barty'be permitted the pbtion of requesting and re-

ceiving from the court a brief'officiaT statement of law on a specified

point or points.

Benefits of thé Procedure

' ~ The suggested procedure would have the following benefits:

1.

It would retain with the court the final decision on the appro-
priate disposition of each case.
It would di;pose of no criminal appeals without a hearing.

It wbu]d provide the court with the option of disposing of
appropriate appeals without the burden of full briefing and

full oral argumént.

It would provide the court with an oﬁportunity to "clean up" the

procedural aspects of cases before final submission, thus avoid-

~79-
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ing the possibility of those cases produqing multiple appeals. .

It would provide the court with the option of scheduling se-

'~ lected urgent cases more quickly than they would be otherwise.

It would provide the court with.the option of limiting full
briefing and argument to those pqints which the court.be]ieves
merit such attention. |

It would provide counsel and their clients with an oppor-
tunity. to make an informed decision whether or not vo1untar11y

to 1imit the issues on appeal.

. Alt would provide the court with a mechanism for ordering summary

reversal in criminal cases, an option it ddes not now have.

-80-
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'br{efs at a rate of approximately 20 per year.

. rate of filings may increase also.

- year.

endorsed the pre-briefing conference proposal,

'that the procedure be applied to all criminal appeals,

APPENDIX

' Tne Office of the Public Defender pre;ent]y has before it.a total
ot approximately 71 apne11ate actions pending, of which‘approximate?y
41 will require appellate briefs. It is estimated that new appellate .
matters requiring briefs are being filed at a current rate of 40 per year.
At the same time, the'Public Defender’s Office‘is currently preparing
' While this briefing rate

is expected to increase somewhat as new personnel gain experience, the

In short the Public Defender's Office

- is confronted with what amounts. to a two year br1ef1ng backlog which-is

”1ncreas1ng at the rate of one year's worth of backlog every calendar

The Public Defender’s 0ff1ce has reviewed its pending cases

and estimates that approximately 37% of its cases would be appropriately

-~handled without full briefing if this proposal were adopted.

The offices of the Public Defender and of the Attorney Genera] have
. ' on two minor conditions:
not_just to those
1nvo]v1ng the Pub11c Defender SO as to avo1d potential equal protection
cha]]enges, and that the procedure .be mandatory and not d1scret1onary

so that neither 51de is put in the untenab]e pos1t1on of se]ect1ng

those appea]s it considers weak.

-81-

i e SRS

e

. such order.

R A S T T D

Proposed Rule Relating to Pre-Briefing Conferences in Criminal Cases:

(a) Within twenty (20) days after the date on which the record is
filed with the Clerk of the Supreme Court, the appellant or other moving
party shall file in the Office of the Clerk a printed or typewritten
statement of the case, consisting of no more than five pages, which shall
include a brief summary of the facts and-prior proceedings in the case,
an outline of errors claimed, and an explanation of the reasons and grounds
upon which relief shall be granted The statement should not include ex-
tensive citation of authority. If the appellant or other moving party
‘has taken out any transcripts in the case, they shall be returned upon

~ the filing of the statement.

(b) Within fifteen (15) days after the statement of the appellant
or other moving party has been filed, the appellee or other adverse party
may file with the Clerk of the Supreme Court a similar statement setting
forth the reasons why relief should not be granted. If the appellee or
other adverse party has taken out any transcripts in the case, they shall
be returned upon the filing of the statement.

(c) Upon the filing of the statement of the appelliee or other adverse
party, or the expiration of fifteen (15) days from the date of the f111ng

- of the statement of the appellant or other moving party, whichever is

earlier, the Clerk of the Supreme Court shall place the case on a pre-
brlef1n§ conference calendar.

(d) Pre-briefing conferences shall be conducted by a single justice

 of the Supreme Court chosen on a rotating basis, in the presence of counsel

for all parties, unless counsel for-a party notifies the Court in writing
that s/he does not wish to be present. Following conclusion of the con-
ference, the justice presiding shall issue a written order specifying that

~“the judgment below is conditionally. reversed or conditionally affirmed or
- that the case shall proceed to full briefing and argument.

The presiding
Justice may alternatively issue an order remanding the case to the trial
court for specific further proceedings, including but not limited to evi-

dentiary hearings. Following any such proceedings in the trial court, the

- record shall be returned forthwith to the Clerk of the Supreme Court, in-

cluding any additional record made of such proceed1ng, and the case placed
on the pre-briefing conference calendar.

(e) Within ten (10) days of the issuance of an order cond1t1ona11y
reversing or affirming the judgment below, any party for whom such order
is adverse in whole or in part may petition the full court for review of

Such petition may consist of the original statement filed in
the pre-briefing conference and in any event shall not exceed a total of
ten (10) pages. Any opposing party may respond 1in similar manner within
five (5) days. If no petition for review is filed within the 10-day
period, the order of the single justice shail become final.

(f) Review of a single justice order shall occur at a closed con-
ference of the full court. The fuil court shall affirm or reverse or -
modify the order of the single justice by a four-justice majority. If
there is no such majority, the case shall proceed to full briefing and

argument The Court shall after conference enter any and all appropriate
written orders.
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Exp1anat1on to Proposed Rule Relating to Pre-Briefing Conferences

in Criminal Cases:

The purpose of this proposed procedure is to dispose of cases as
dhick]y as possible which do not demand plenary treatment. The proposed

time Timitations can be expected to_give the parties.adequate time to pre-

'pare their statements.

Insofar as criminal cases are concerned, \particu]ar1y where the
defendant is 1nd1gent and not bear1ng the costs of 1itigation, 1t is im-
perative that the pre-briefing procedure be potent1a11y d1spos1t1ve in the
proper case on formal action by the Court and not dependent on agreement of

the defendant or counsel. Under the eXxisting system, a defendant who pur-

" sues a plenary appeaﬁ has only to gain and virtually nothing to lose.

Counsel for such a defendant may not, consistent with ethical obligations,

advise any other course. Conceivably, a significant number of defendants

' m1ght be Tikely to forego voluntarily a full appeal if meaningful sentence

review were available, but absent such a p0551b111ty even weak cases could
not be "settled". Nor are most cases which cou1d potentially be resolved
through pre-briefing conferences so totally frivolous as to be disposable

under ‘Anders 'v. California. Thus, while in a civil case thebcost of 1iti-

., gating a full appeal might induce an appellant either to withdraw the appeal

or to settle the claim if the pre;briefing conference discloses that s/he

is unlikely to succeed on the'merits, a criminal defendant, perticu1ar1y an

“indigent and/or one who is incarcerated or facing incarceration, is not

vulnerable to the same considerations; where sentence negotiation is not

even available at the appellate Tlevel, compromise:is not possible.
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Because counsel for a defendant- -appellant 15 not able to induce

vo]untary withdrawal of an. appeal, and counsel for the State may be restra1ned
by various considerations from confessing error, final disposition of a sum-

mary nature must come from the Court. Since §ummary treatment is a drastic

measure in a criminal case, and new to this jurisdiction, it ought to bear.
the imprimatur of the full court unless the parties are otherwise agreeable.
'Thus we propose a simple mechanism for review of a single judge determina—

t1on requ1r1ng the assent of not less: than four. justices to any type of

summary d1spos1t1on

Specific provision has been made for remands to the trial court

following the single justice conference. This mechanism could serve to

further expedite cases and to increase overall efficiency of the system.

A significant number of criminal appeals involve issues which may not have

been properly preserved below. Where these are of constitutional or other-

wise s1gn1f1cant dimensions, remand would give the Supreme Court the option

- of u1t1mate1y hav1ng all raisable issues clearly before 1t in one f1na]

proceeding Alternatively, a remand m1ght result in the appeal being moot.

In any event, where this Court now often hears two appeals on the same case
(one‘direét]y from the conviction and the other from denial of co]]atefa]
relief), there would be in most cases only one appeal. The provision for’
remand is by no means mandatory and it would occur only where the single

Just1ce feels it serves the interests of the court and the Jud1c1al system.
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"~ briefing and without oral argument.

Proposed Amendment to Rule 16(q):

Within twenty (20) days of the docketing of an appeal, the appellant
or other moving party may file and serve a motion to reverse the grdgr or
judgment below. The sole ground for such a motion Shall be that it is
manifest on the face of the record and the memorandum filed on behalf of
the motion that the issue on appeal is clearly controlled by existing Rhode
Island or federal law. The provisions of Rule 28 shall be appliicable to
all procedures hereunder. If the motion to reverse shall be granted, an
order will be entered and a mandate will issue thereon, without further
If the motion shail be denied, the
appellant's or other moving party's brief will be due within forty (40)

«days of receipt of notice of such denial; and the appeal will proceed

through briefing, oral argument, and disposition as provided by these Rules.
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Explanation to Proposed Amendment to Rule.16(g):

Rule 16(g) currently é]1bws only for summdry.affirmance. There is
no reason why it should not be expanded to ch]ude summary reversal where
the case warrants it. While the number of cases falling into this category
is Tikely to be small, a review of the Public Defender caseload indicates

that there are cases pending at any given time which are Tikely candidates

for summary reversal. These are cases which would probably be disposed of
on a confession of error in a jurisdiction where such action is not uncommon. -

“In this jurisdiction, it is apparently unfea]istic to expect a confession

of error in a criminal case.

This proposed amendment is an alternative to thé“proposed pre-briefing -

conference procedure..
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National Center for State Courts

MEMORANDUM

TO  Walter Kane
| ‘ g‘ | FROM Michael Hudson
| g _ ¥ " RE Proposed Case Tracking Procedure for the
b ‘ E:‘ 5 Rhode Island Supreme Court
g: ; rg_ . " In response to your request, this memorandum sets forth a

i . . _;‘{ - ‘.
| Kot E . 2 -
¢

APPENDIX IV -

,pfbposalifor'a revised appellate procedure for the Rhode Island
Supreme Court which would enable the Court effectively to monitor

the préparation of the appeals from the point of the filing of the.

.. notices of appeal.

= f ? j By order, the Supreme Court has assumed concurrent jurisdiction
{’ 37 ) . - with the trial é0urts to sﬁpervise the course of épéeals.from the
% @ ' | - point of the filing éf the notices of appeal. The necessary step
\'?E i} »i 1 nowjis for tﬁe Court to adopt a proceduré which will keep it apprised
E% : g ‘ - . of tﬁg‘proéress of an appeal at all times, so that this newly assumed
R ) ’ . : :
Y ; :E B authority to.supervisé the appeals can.be exercised effectively to

»H,mﬁga
Ll L

prevent cases getting lost in the interstices of appellate procedure
and to reduce the frequency and length of dilatory appeals.

Supervision of Appeals

O R LD S e S i A A

The Supreme Court presently has no consistently reliable knowledge

of the status of an appeal until the record is filed with it by the trial

er "] court clerk. From the filing of the notice of appeal (NOA) to that point,

G g v et oy ® L X e
s e e

the trial court supervised the progress of the‘appeai. v
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Walter Kane
Page 2

The current practice is‘for the appellant to file the notice of
appeal in the trial court, which forwards a copy of it to the Supreme
Court Clerk. Then, within ten days of filing the NOA, the appellant

orders the transcript from the trial court reporter. The reporter

delivers it to the appellant upon completion. The appellant, in turn,

must file the transcript within sixty days after the date the NOA was filed.’

The appellant can obtain one thirty-day extension from the trial court and

" must apply to the Supreme Court for subsequent extensions. The trial

court clerk assembles the record on receipt of the transcript and sends

the record to the Supreme Court Clerk. When the record arrives, the Supreme

' - Court Clerk opens a file on the appeal and assigns it a docket number.

Only ‘at this point does the Supreme Court take jurisdiction over the

appeal and monitor its progress.

Our observation of, and experience in, a vide variety of appellate
court systems leads us to the firm uonclu31on that trlal courts caannot and
should not be relied on to supervlse appeals effectively. Once judgment

has been entered, trial judges tend to feel'that'their involvement in a

case is over: respon51b111ty for appeallng is seen as resting exclusively

on the‘attorneys. Furthermore, even if trial judges were of a mlnd rigorously
to police the steps required to perfect an appeal the decentralized nature ’

- of trlal courts would make unlformlty or eff1c1ency in doing so impossible.

Finally, if no specific court has assumed clear and active responsibility
for the early stages of appeals, attorneys in turn are likely to be less
energetic during these stages as a result of having no specific court to

which to be responsible or answerable.
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Page 3 ‘

Effective management of the appellate process requires centralized

administration of appeals to insure consistent treatment of all cases.

' This does not mean that Supreme Court justices should personally supervise

all aspects of the process. .It does mean that clear guidelines for granting

extensions of time or administering other rules of appellate procedureé should be

established and enforced. This can most effectively be done if the ﬁOA

is filed in the Supreme Court in the first instance. The Supreme Court
can then actively control all phases of the case until the appeal is
' terminated.

In addition, by the physical act of, filing the NOA, attorneys

will be made aware that they are in the Supreme Court and answerable to it.

'Ar ﬁresent, between the filing of the NOA and the transmittal of the record,

~-control of the case rests in part with trial court personnel and in part

with the attorneys. The concern of both for appellate efficiency is-

- secondary.

- Dilatory Appeals

For tactical reasons, attorneys oecas1onally‘want to prolong rather
than expedite an appeal. An attorney may adopt such stratagems as retaining
the transcript in hlS possession instesd of filing it promﬁtly with the
trial court clerk. Because of the ﬁress of other business, trial court

Judges and clerks often lack time to police the steps for taking an appeal

. as closely as the steps in pre-trial proceedings. Rather than scrutinize

the reasons given to Jjustify questionable requests for an extension of

time; trial courts are prone to grant them on the premise that the facts

as stated are' true, thereby inadvertently allowing ‘the dilaéorj tactics

90-
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Walter Kane
Page 4

of attorneys to succeed. . In fact, in mény bases, no clear reasons may
be offered’or rgquired. |

The Supreme Court can ﬁinimi;e the incidence of dilatory appeals by
taking ;esbonsibility for g;anting time extensions in an appeal from’
its inception. The Supreme Court Clerk's staff would be able to monitor
each step in the appellate proéess, tﬁereby insuring that extenéions
are‘ndt allowed automat;cally But only for genuinely good cause shown.
Atiention_to';uch details will reduce‘the frequency with which dilatory
.tactics succeed even if such tactics are not.altogether eliminated,

and will also reduce the likelihood of appeals bécoming inadvertently

"Jost" through confusion or disinterest.

Filing the Notice of fippeal in the Supreme Court .

-Authorities on appellate ‘courts agree that effective case maqéggment
requires that the NOA be filed in the.appellate court, and that the

appellate court take jurisdiction over the appeal from the filing of the NOA.

'E.g., see R. A. Leflar, Internal Operating Procedures of Appellate Courts

13-18 (Chicago: ABA Foundation, 1976).
At present, ten jurisdictions require that attorneys file the NOA in

the appellate court. Thirty-seven'require it to be filed in the trial

court, and three require it to.be filed in both. One jurisdiction, Oregon,

requires that the NOA be filed in the appellate court in criminal cases and
administrative agency abpeals, while the NOA is filed in the trial court
in civil cases. Appendix A contains a Fable showing which,jurisdictipns

fall into each‘ca;egory.
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Specifig Examples’
| New Hampshire.adopted new rules of appellate procedure, effective
July 3,'1§79. 'Key‘stepé in the NewbHampshire appfoéch are as
follaws: | |
1. The original NOA is filed with the Supreme Court Clerk, who
“in t;rn mails copies of it to the trial court clerk, the‘A
admiﬁistrative assisfant of the trial court, and all parties.
The'NOA contains a statement of issues to be raised in the |
appeal, described in the context of how they arose at trial.
2. Transcripts are not ordered until the Supreme Court reviews
the sFatemgnt of issues in the ﬁOA and éetermines‘what
portions Are required to hear the case: only those portions
are preparéd, and they are ordered by the Supreme Court Clerk.
The attorneyé may request the Supreme Court Clerk to order
additional portions of the tfanscript.
3. Court reporters have sixty days to prepare the transcript and
file it with the Supreme Court Clerk; One automafic.extension

«f fifteen days can be obtained from the Supreme~Court, but the

Clerk reviews the request to ascertain the number of pages involved

and to be sure that the request is warranted. Additional réquests

" for extension of time are viewed skeptically by the Court and

are not granted readily.

4. All motions for extensions of time following the NOA are heard in -

théfSupreme Court.

-92-
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Like Rhéde Islaﬁd,‘New Hampshire has only one appellate court. ' Thus, the
New Hampshire model couid serve in some iespects‘as a useful guide for
Rhode Island.

Desiénation of the transcript by the Supreme Court clerk is unique'
to New Hampshire among the New England states. Connecticﬁt's procedure
is more typical.. In Connecticu;, the appellant orders the transcript

on or before filing the NOA: the reporter fills out an acknowledgment

. form for the appellant,.whicﬁ states the number of pages and estimated

delivexy date, and'tﬁé ap?eliant sends a copy of that acknowledgment to
the appellate court to be filed with the NOA. The NOA is vulnerable to a
motion to dismiss if it.does not have the completed acknowledgment form

attached to it. The reporter also sends a copy of it to the appellate

~court clerk and to the chief state court administrator. When the transcript

. is delivered to the appellant, the reporter files a certificate of.delivefy

wi§h the appellate court clerk and the chief state éourt administrator.
Conne;ticut specifies no time limit within which the transcript must be
filed. If no certificate of delivery has been fiied by the estimated due
date, thé appellate court clerk contacts the reporter to détEfmih? the
reason for the delay and when delivery can be expected. Exceptionally
delinquent reporters are prddded by the ététe cdurtbédministrator‘é office
until fhey file the transcripts.. |

" New Jersey's transcript preparation procedures are much like

.’Connecticut's. " In New Jersey, the appellant must attach a copy of the
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transcfipt order to the NOA. The transcript itself is due thirty days

after the appellant filed the NOA. However, reporters need not ask for an

extension 1f they cannot prepare it within that time. The administrative

office of the courts puts out a weekly report showing, for each court

reporter in the state, the number of transcript pages owed and the

number of days each transcript is deiinquent. If a transcript becomes

foo‘delinquent, the reporter is pulled out of court until it is finished.

Vermont takes the same approach as New Jersey. The only difference is that
the initial due date of the transcript is sixty dayé, rather than thirtylv'

' - days, after the NOA 1s filed.

The New Hampshire model imposes substantial burdens on the Supreme

Court by makiﬁg it responsible for designating what portions of tie

" transcript are needed for an'appeél. Cohnecficut, New Jersey, and - .

"~ Vermont -leave that burden with the appellant. All threé appellate

'coprts police the * »ly preparation of transéripts to prevant undue

.delay in the appei.. ‘'process.

" Suggesteéd Procedure for Rhode Island

Elimination of unnecessary delay in the appellage process requires
two things to be done simultaneously. First, time periods for each of its
steps should be reviewed. - Reasonabl& brief time limits should be set for
each step. Second, once the steps have been streamlined, the appellate
court should make sure that the time limits specified are met. Leflar,

supra, pp..14-15. This means that the appellate court should itself rule

on -any motion affecting timely preparation of the record.
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The following i1s a summary of the proposed procedure
The appellant would have 30 days from the entry of the judgment
below to order the transcript and file the NOA. The information form

currently in nse would be made the NOA. The appellant would obtain

from the trial court administrator a date stamped certificate stating

that the transcript had been ordered, and giving its estimated length
and the amount of the deposit paid for it. By rule; a tranacript would
only be deemed to be "ordered" if the full estimated.price had been
depesited in advance with the trial court administrator unless the
appellant had been allowed to proceed in forna pauperis. The appellant
would be required to-attach the certificate of transcript crder to the
Without the certificate;‘the appeal would
be vulnerable to a motion to dismiss - vcidable,;not void.

Upon recelpt of the NOA, the Supreme Court clerk s office would open

a file, assign the case an appellate number, and mail a date stamped

copy of the NOA (with a copy of the certificate of transcript order)

to the appropriate trial court, the trial court administrator, and to

The trial court clerk would be responsible for

assembling the record and transmittlng it dlrectly to the Supreme Court

- within 30 days of the date of the filing of the notice of appeal.

The transcript would be due in the Supreme Court 60 days after the
date the transcript was ordered. ' The court reporter would deliver
the transcript to the trial court administrator, who would in turm

deliver it directly to the Supreme Court clerk's office. ‘The trial court
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adninistrator would be authorized, upon motion or sua sponte, to extend
the delivery date a maximum of 30 additional days, with notice to the
Supreme court and all tounsel; subsequent extensions could only be'
granted by the Supreme Court. Upon receipt of the tramscript, the
Suprene Court clerk's office would file it and mail a notice of ita
-fﬁling tc,all ccunsel, notifying them that the briefing schedule had

begun. While_the'appellant would not have possession of either the

‘record or the transcript before thelr being filed with the Supreme Court,

the appellant would be held primarily responsible for seeing that all

deadlines were met, and that extensions were obtained where necessary.

With the exceptlon of the one 30-day extens1on by the trial court
administrator for transcript preparatlon, all time exten31ons would be
granted by the Supreme Court. Trial courts would continue to rule ‘on

substantive motions.

The Procedure in Detail

e Filing the NOA

" The appellant should file the NOA with the Supreme Court Clerk. This

notifies the Court as soon as an appeal is taken and allows’

the subsequent progress of the appeal. The Clerk should open an appeal

file and assign a docket number when the NOA is filed. Among other benefits
assigning a docket number would greatly facilitate case monitorinz by SJIS.

It would also simplify record keeping regarding the preargument settlement

conference. The Clerk’s office should majl conies of the NOA to the °

trial court clerk and other parties.

-96-
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® Ordering the Transcript:

‘ ﬁ} e Delivery of the Record:

The appellant should be required to order the transcript before ‘ f - The trial court clerk should assemble and deliver the record directly
filing the NOA, optaining from the trial court administrator a - C Rﬁ to the Supreme Court within 30 days after the filing of the NOA, as
signed certificafe that shows the estimated length of the transcript ' f ;i ‘ showﬁ on tﬁe date-stamped copy mailed to the trial court by the
and the dollar amount of the deposit paid. A copy of that certificate % Eﬁ Supreme Court clerk. Since the transcript has been ordéred and paid

should be attached to the NOA. The absence of the certificate at filing ‘ for,'theré is no reason to wait for its completion béfore forwarding

| v
BT

would m;ke the appeal voidable, not void. This ensures that transcripts the record. Forwarding the record directly reduces the possibility

gy |
g |

are ordered progptly and indicates the size and nature of the transcripts . i of its going astray. Judges in both the Superior and Family Couyrts
actually ordered. : ' R I "F have said that-the. 30.day deadline would not significantly interfere
il : .
" ” b
- The Supreme Court should require that to °?der a transcript, a 8 - T with their use of the trial record in deciding substantive post trial
it

party must (a) pay the full amount of tye estimated cost in advance motions.

e
E

or (b) be adjudged in forma - pauperis. This would be in accord with o i e Time for Transcript Deliver}:

the current procedure in the Superior Court; a summary of that procedure

(===

The reporter should deliver the transcript to the trial court

is appended as Appendix B. It is suggested that a uniform policy be administrator within sixty days after the date of order. The

==

adopted for both the Superior Court and the Family Court.

=

Superior Court Administrator has stated that this is an adequate

® Fo;m‘of the Notice of Appeal: N . ‘ il amount of time in the great majority of cases. (Family court

The information form presently required by Provisional Order should be transcribt preparatiﬁn.may present a problem initially.)

AR

»

made the NOA. This eliminates the filing of multiple documents and E£tensions for Preparation:

ensures that the information will be obtained. ' b 1f the reporter finds that the transcript cannot be prepared by

F=

e Time For Filing: . the due date specified in the preceding paragraph, the trial court

The time for filing the NOA should be changéd from twenty days to administrator should be empowered to extend the time up to a maximum

B

thirty days. This would allow the appellant as much time as at of thirty additional days. The adwinistrator should fix the length

ki
= B

present to raise the transcript fee and order the transeript. of that extension in consultation with the reporter so that it

approximétes the time actually needed to finish the transcript.

[
“
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Walter Kane | Page 13
Page 12 / HJ ‘
. . filing in the Supreme Court by the administrator of a certificate

The trial court administrator should file a certificate of the : j

. : i £ - ‘ . .
new due date with tlie Supreme Court Clerk and serve copies on the br of extension will keep the Court apprised at all times of when

parﬁies. Extensions beyond this total 90 day period should be granted é trenseript is due. Third, the final responsibility for the

onlylby the Supreme Court, and oély on a cleaf and convincing showing - prOdUCti?n of the transcript officially rests at all times with

of cause. | : _ @ :d the appgllant's attorney, who is expected to stay in touch with
\ . g ] . ) tﬁe teporter>regarding its production and to be aware of and ensure

This procedure would remove from the trial court judges the
responsibility for initial tramscript preparation extensions, which | 1  | ‘f~' adherence.to any deadlines. Fourth, this procedure will aliow the

. . . s 3 .
accords with the fact that the trial court judges are in fact usually _ : upreme Court to know at all times when any document is due to be

. ] | filed in i
ignorant of reporters' production problems, and assigns this A § -3 ed A
- - Appendix C contains a flow chart diagramming the suggested procedure. -

responsibility to the person most able to assess and control those
' ' Motions

proﬁlems.

Earlier in this memorandum, it was noted that the Supreme Court alone

° Deiivery of the Transcript: |

The‘trial court administrator should deliver the transcripﬁ directly o should pass on motions affecting timely preparation of the record or the
to the Supreﬁe Court clerk's office, at which point the clerk should | transcript. The suggested procedure identifies two such motions.
notify counsel of the traﬁscript's delivery and filing and the - - 1. Motions for extensions of time to file the transcript.

“beginning of the briefing cycle. This way, the transcript is less 2. Motions for extensions of time to file the record.

likely to go aétray. Also, the clerk can make a rough estimate of the - | i These ;wo‘motions would be based on Rule 11(c) of the Supreme Court.

. . . I d . ’ ‘ ) . .
completeness of the transcript by comparing it with the estimate on na d;tlon, Rule 12(e) prOVid?S that the appellee may move to dismiss

. ' ) he a ' . . . -
the certificate of tramscript order attached to the NOA.. t e_ap?eal if the appellant fails to have the record timely transmitted

‘Four points should be noted. One: the ruling by the trial court to the Supreme Court.Clerk. FUIe 12(c) motions clearly affect the future

. . . ' . course o '
administrator on motions for extensions of time would be a ministerial f the appellate process and, therefore, should also b? heard by

function, not a judicial one. In fact, he should have the authority ' ' 7 ‘t | the Supreme Court.

to extend the time (up to the maximum of 30 additional days) sua §ponte, This procedure yould eliminate the motion for extension of time to

o

St

file a no;ice of appeal for excusable neglect; appropriate cases could be

as management of the court reporters may require., (Note that this could ' . 'é

eliminate a signifcant number of motions and orders.) Second the
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dealt.with by writs of certiorari. If the Court pkefers to keep the

"excusable neglect" motion, we recommend that éhe authority for ruling

on all sﬁch motions be exclusively assumed by the Supreme Court, in line

with the overall suggested policy that the Supreme Court have authority

over, aﬁd'knowledge of, everything affecting the time'intervalﬁ in appeéls.
All motions other than those asking for more time,.filed betweenb |

trial court judgment and transmittal of the record, should continue to

be heard by the trial court. Such motions, even 1f filed as part of the

gppellate process, do not affect the time gequence in the Supreme Court.

Research has identified fourteen such ancilléry motions in the Superiof

 Court. Appendix D contains a list of those ﬁotipns. Appéndix E contains

a list of all post trial motions which can bé filed in the Faﬁily Court
under both present and proposed rules. Of these Zé motions, only three
would be filed in the Supreme Court (Nos. 14, 15, and 21, and dnly If the
Supremé Court'continues to allow extgﬁsioné for time to file the NOA;
rotherjise, énly two motion types would be affected). |

Finally, we suggest that the clerk's'office perform the function of
ruling on routine motions for extensions of time rather than thevJustiCes

of the Supreme.Court. Unusualy, non-routine, or.gepéated motions for

extensionis could be brought to the-attention of the Justices as appropriate.
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Appendix A

Delaware
Indiana
Michigan
New Jersey
Ohio

Oklahoma
Pennsylvania

South Carolina

Texas
New Hampshire

Filing of Notice of Appeal (NOA)

.NOA Filed in Trial Court L - L] e .» L] - L] . . . Q . = L L4 L] L] L] N L2 i '. 37

.Alabama

Alaska
Arizona
Arkansas
California

"Colorado

Florida
Georgia
Hawaili
Idaho

Illinois
Tovwa

- Kansas

Keniucky'
Louisiana
Maine
Maryland
Massachusetts
Minnesota
Mississippi

Missouri .

Nebraska
Nevada

New Mexico
New York

N. Carolina
N. Dakota

. Rhode Island

S. Dakota
Ténnessee

Utah
Vermont
Virginia

* Washington

Wisconsin
Wyoming
D.C.

NOA Filed 2n Both:. « v v o o o o o « o o v o o s oo v eeeeeoays

Connecticut
Montana
W. Virgiaia

6regon (see p. 4)
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-Appendix B
'Summary of the Current Procedure for Obtaining

‘a Transcript in the Superior Court
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l. Upon completion of
stenographic tapes
preparation of the

2, The{court reporter

" kept on file under

3.

4.

5.

6.

7.

g,

9.

Appeﬂdix B

a trial, the court reporter measures her
and makes an estimate .as to the cost of
transcript of the proceedings.

then fills out an estimate form and brings
Court Administrator's office where it is

it to the Superior
that court reporter's nane.

An attorney wishing to claim an appeal to the Supreme Court
mast f£ile a notice of appeal in the Superior Court Clerk's
office within twenty (20) days from the date the judgment
appealed from is entered. Under Supreme Court Rule 10 (b),
the attorney is required to oxder a transcript of the pro-
ceedings within ten (10) days from the date the notice of

appeal is filed.
The attorney wishing to order a transcript must go to the

Superior Court Administrator's Office with the name of the
court reporter. There the secretary looks up the estimated

cost of the transcript on the estimate form.

To order the transcript, the attorney rmust £ill out and sub-
mit a transcript order form. This form contains the name of
the case, the name of the court reporter and the estimated

cost of the transcript.

Along with the completed order form the attorney must also
submit a check in the full amount of the estimated cost of
the transcript. It is upon receipt of these two items -that

the transcript is considered "ordered."

The transcript order form is stamped with the date anl time
it was received and photocopied. One copy is filed with the
record in the Clerk's office. The other is forwarded to the

court reporter. The original is retained on file in the
Superior Court Administrator's office.

The‘check in the amount of the estimated cost of the'tran-
script is deposited in an account set aside for this purpose

by the Superior Court Administrator's office.

Upon receipt of the copy of the order form, the court re
commences the preparation of the transcript.
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Flow Chart of Suggested Procedure = Appendix C
Appellant
Orders
Transcript
from Trial
Court
Administrator
&
Reporter
Trial Gourt , Maximum of 30 Motion in Delivers
Administrator's Days' Supreme Transcript
Certificate of j—m———— | Extension > | court to BEE— to
Transcript Order .} From Superior Extend Trial Court
w/Length & Amount Court Delivery Administrator
of Deposit Administrator Date
of Delivery ] ~
: Date .
5 s
® Copy of | Copy of
NOA and Trial Extension | Extension
Court Adminis- to { to Trial Court
trator's Certif- Supreme Attorney Administrator
; 30 Days_ {icate Filed in i Court | Files
. g:i:i' (————> [Supreme Court " 60 Days s | Transeript in Supreme Court
Judu at ’ Supreme ? | Notifies all
g gne Court Counsel of ’
; Filing of
5 Transcript
- b l‘z:xtensions Copy of NOA to Trial Court
- . a i rom Supreme
' o ) g : Court only . Trial Court, ) Clerk Assembles
, - ; i Trial Court Ad- 30 Days —_— Record and
, : . : . § ministrator, . ’ " sends to
S S 1 i and all other Supreme Court
/ ' ' S . . parties Extension
, : - : ' 7  from Supreme T e——
; t o . : o Court only
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! l ‘ ' Appendix D

1 ‘ ' .

S 1. Motion for an injunction pending appeal#*

£ . . Super. R. Civ. P. 62 (c)
£ T 4 .

gf‘ 53 2. Motion for a stay pending appeal#

Super. R. Civ. P. 61(a)

w
.

Motion for orders for protection of parties pending appeal
‘ Sup. Crt. Rule 7
: ' G.L. 1956 (1969 Reenactment)
: sec. 9-24-8

4. Motion to take a deposition pending appeal
- Super. R. Civ. P. 27(b)

£

AS. Motiqn for correction or reduction of sentence
Super. R. Crim. P. 35

Appendix D

=

6. Motion for stay of execution and relief pending appeal
- Super. ‘R. Crim. 'P. 38

Application for release after conviction pending appeal
Sup. Crt. Rule 9

p
-~
.

Motion for release on bail pending appeal
Super. R. Crim. P. 46

Qo
.

o . 3 HE 9. Motion by state for additional bail pending appeal
o o ‘ . . o G.L. 1956 (1969 Reenactment) sec.
12-22-12, as amended by P.L. 1972,
ch. 169, sec. 27.

A‘<wk
=

10. Motion to withdraw as counsel
: Super. R. Crim. P. 50(b)

—_—

11.. Motion by defendant to have state pay the cost of transcript for
purposes of appeal .
Griffin v. Illinois, 351 U.S. 12,
76 S. Cct. 585, 100 L.Ed. 891 (1956)

ww.MM«AW
k !

3 .
: E © 12 Motion for correction of clerical mistakes :
. ‘ ' Super. R. Crim. P. 36

e

13.. Motion for relief from judgment or order (clerical mistakes)
‘ Super. R. Civ. P, 60
14. Motion for correction or modification of record .
Sup. Crt. Rule 10(e)

=

% * Both -these motions must ordinarily be made in the first instance
An the trial court. See: Sup. Crt. Rule 8.
-109- || RS
. - s— e I ‘ /W. o T o M

RN . - SR e e sl . O i St A AT
: v r
L ¥ % $
o F l . s — - R .
S . .
. . . f




S T A S A 0M00% wmmivrevm -« 1 et oo S e e ek

M
E‘ Appéndix E
: 1. Motion to take deposition pending appeal.
AE“ R. Dom. Rel. P. 27(b)
‘ 2. Motion for relief from judgments or orders.
g’ R. Dom. Rel. P. 69(a), (b)
i 3. Motion for stay of proceedings to enforce judgment
pending disposition of motion to vacate judgment under
X R. Dom. Rel. P. 60.
{ R. Dom:. Rel. P. 62(b)
J . ‘ 4. Motion for injunctioﬁ pending appeal.
[  Appendix E R. Dom. Rel. P. 62(c)
" ‘5. Motion for ﬁodification of judgmént.
B R. Dom. Rel. P. 64(A)
i 6. Motion for allowance of fees to commissioners after
. ~ ‘partition and sale of real estate.
B R. Dom. Relf P. 66(A) :
K
- 7. Motion for execution to enforce judgment for the
| payment of money. - '
o R. Dom. Rel. P. 69
Ki 8. Motion to adjudge in contempt for failure to comply
: with court orders.
E "G.L. 1956(1969 Reenactment) sec. 8-6-1
E G.L. 1956(1969 Reenactment) sec. 8-10-38
,3 9. Motion for modification of orders in bastardy proceedings.
G.L. 1956(1969 Reenactment) sec. 15-8-11.
i |
L] 10. Application for release of person committed to A.C.I. for
: R failure to provide support for children.
3 G.L. 1956(1969 Reenactment) sec. 15-9-6
T : ' ' 4 | © 11. Motion for reversal of decree of adoption on application
K ' : . - of parent not notified.
L - G.L. 1956(1969 Reenactment) sec. 15-7-21, as amended by
L P.L. 1970, ch. 132, sec. 1.
k - i . ‘
- 5 ] 12, Motion for modification of orders of committment- Release,
! o detention or recommittment of juvenile. -
L 11 o G.L. 1956(1969 Reenactment) sec. 14-1-42
it , f? ] - ' - : ~112-
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14,

15.

16.

17.

18.

19.

20.

21.

22.

Application for discharge of delinquent previously
committed. ,

G.L. 1956(1969 Reenactment) sec. 14-2-4, as amended by
Reorg. Plan No. 1, 1970

Motion for extension of time for delivery of transcript
to attorney. :
Family Court Order No. 5.

Motion for extension of time for filing notice of appeal.
Sup. Crt. Rule 4(a)

Motion for oxrders. for protectlon of Dartles pending appeal
Sup. Crt. Rule 7

Motion for stay or injunction pending appeal.
Sup. Crt. Rule 8

Motion for trial court to approve statement of evidence of
proceedings when no report was made or when transcript is
unavailable. .

.Sup. Crt. Rule 10(c)

Motion for trial court to-approve agreed statement as
record on appeal.
SuD Crt. Rule 10(d)

Motion for correction or modificatibn of the record.
Sup. Crt. Tule 10(e)

Motion for extension of time for transmission of
the record.
Sup. Crt. Rule 11(c)

Motion to dismiss appeal for failure of appellant to
cause timely transmission of record or to docket appeal.
Sup Crt. 12(c) :
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Casa Manag@m@m
by Teams

by Lorraine Moore Adams,

L C)mthia Easterling-Smith, and William Popp

Lorraine Moore Adams, a staff associate f;r the
- Center's Northeustern Regional Office, has
. worked in the area of clerk's office procedures as
-- director of projects in Vermont, Rhode Island,

end New York developing court office manuals.
- Shei isa graduate of Gettysburg CcIIege

-- Cynthia Easterlmg -Smith is also a sraff associate
for the Northeastern Regional Office. She has

- worked on projects dealing with personnel sys-

" tems, collective bargaining, and the improvement

- of clerk’s office management. Ms. Easterling-

. Smith graduated from East Carolina University
" and holds an MBA from the University of New
Hampshire. »

William Popp, senior staff associate of the North-
" eastern Office, has directed or participated in

projects that include the areas of trial court case
~ maniagement, fury improvement, court reporting,
Jacilities, budget, planning, and systems analysis.

"t Mpr. Popp kas a BA in economics from Fairleigh
{ + Dickinson University and an MS in menagement

" from Rensselaer Polytechnic Institute.
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“I like my job,” said the veteragi team
member to the interviewer. Speaking
softly, with confidence and with a dis-
cernible sparkle in her eye, she contin-
ued, “I was here before the team ap-

- proach was tried, and frankly I didn’t

think it would work. We seemed to be
doing pretty well, each of us with sepa-
rate areas of responsibility. My job was

checking briefs for compliance with the .

rules. When 1 was asked to assume

complete responsibility for monitoring

a fourth of the criminal caseloads, I was
frightened. But it has turned out all

“right. I have to keep in contact with a
" wide variety of people including court

reporters, attorneys, and administrative
people in our office. I find being re-
sponsible for the case before it leaves
the trial court, through the appellate
process and until it is disposed of,

.makes my job much harder. Now I.

worry about my cases. But I go home at
night feelmg that I have accomphshed
something.”

These comments about the team ap-
proach to case management were made
by a middle-level clerk in the Federal
Second Circuit appella’e clerk’s office
during an interview with one of the au-

thors. The interview was conducted in -

the fall of 1978 as part of a review of the
New Jersey intermediate appellate divi-
sion’s clerk’s office.! Froject staff were
attempting to identify alternate casc-
management methods. We were im-
pressed by the Sccond Circuit’s use of

teams, and recommended a variation of

1y
Y

it for the New Jersey court. Our intent
here is not to prepare a balanced article
pointing out the strong and weak points
of the team approach. Quite simply, we
are presenting an advocate’s position,
written with the object of stimulating
thought and action as to its use else-
where in the courts, We shall show that
the tearn approach works in the courts
for the same reasons it works in private

corporations. In addition to the job sat- .

isfaction, job enrichment, and other
reasons cited for its effectiveness in the
private sector, this approach lends itseif
to a number of specxal characteristics of
the courts.

AUse.of Teams in the Private Sector and

at the Federal Second Circuit

While experiments involving the use
of work teams m English coal mines be-
gan as early &5 1945 the most widely

known application has been dev eloped :

by the Volvo Automobile Company in
Gbéteborg, Sweden. Like its American
counterparts, Volvo had previously

.used mass production work techniques,

in which the majority of the employees
were assigned repetitive assembly-line

"work. In an attempt to make the jobs-

more interesting and ultimately fo im-
prove the quality of its product, the

company adopted the use of teams in

the early 1970s.
Under the Volvo configuration, em-

"ployees were assigned to tcams, which,

in turn, were assigned to work stations
equipped with the machinery and tools
necessary to put a portion of the auto-
mobile together. These teams were giv-
en total responsibility for their part of
production, which involved a wide vari-
ety of tasks and the planning of a rota-
tion of duties among team members. In
order to make the concept work, Volvo
found it necessaty to make large invest-
ments in training programs. But work it
did, so much so that a number of Amer-
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ican corporations, including Ameri-
can Telephone and Telegraph, have fol-

lowed Volvo’s lead and have established.

the practice in their organizations.

In the early 1970s the Second Circuit

Court, like most courts, processed cases
in a highly segmented manner based

upon mass production systems employ- -
“ed in the private sector. In -assembly-

line fashion, case papers were transfer-

- red from one individual to another, . '

each responsible for a discrete process-
ing task for all cases filed. Typically,
one person screened initiating papers,
another made all docket entries, others
handled briefs or transcripts, another

. placed papers in the file room, one
scheduled hearing dates, and still an- .

other distributed case files to judges. -
The following excerpt shows that the
court was experiencing many problems

concerning work quality, efficiency, and -

responsibility.

Since a docket clerk could not ac-

con}modate situations that varied
even slightly from the norm, many
cases ‘“fell out” of the system and

had to be retrieved by upper-level .

management . ... Further, since no
one person was responsible for pro-
cessing an entire appeal, no one took
the initiative to ensure that all nec-
essary papers were filed, that dead-

lines were met or that the judges re-

ceived all briefs and papers in ad-
vance of the argument date. There
was no efficient way to provide infor-
mation about particular cases. And
because each worker knew how to do
only one or two tasks, replacing or
helping an overburdened co-worker
was difficult if not impossible.?

The Second Circuit clerk’s office an-

" alyzed its procedures in 1972 and con-

cluded that its methods of processing

- were ineffective in handling the in-

creased caseload. A new organizational

structure was designed, based on' cases
being processed by one of four teams.

The new system designed by the cir-
cuit executive called for integrated
case processing by four teams, each
composed of two case-management
clerks. Two clerks are designated
“captains.” Although the captains
are in charge of two téams, they con-
tinue to perform all the duties of
team members. In addition, each set
of two teams is aided by a case-man-
" agement trainee. A case-control su-
pervisor who reports to the chief dep-
uty clerk is responsible for the work
of all four teams. Cases are assigned -
to teams according to the type of liti-
‘gation involved. Each case-manage-
~ ment team handles every aspect of its
. cases. S ‘
Within each team, tasks are allo-
“cated according to personal prefer-
ence. Each clerk, however, must be
familiar with all operations, making
it possible for team members to fill
in for each other in case of absence
or to help out an overworked team.
With the thorough understanding
of case processing that the case man-
agers now have, fewer cases become
problems.. Even the most unusual
tasks can generally be accommo-
dated. When problems do arise, the
team members know that even
though they may seek advice from
their supervisor or fellow members,
it is their own responsibility. to solve
the problem.?

The employees approve of the new ar-
rangement, with its increased responsi-
bility, and find that it enables them to
see the importance of each task and its
relation to the work of the court. Attor-
neys also lik¢ the new procedure, since
it allows them to deal with fewer people
regarding a case. The same is true of
the judges, who are able to delegate
more responsibility for procedural mat-
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ters to the clerical staff once cases have
= bee‘n assigned to individuals.

& Why the Team Approach Can Work
.. In the Counrts

These observations suggest a key rea-
son why the team approach works. It
makes work more interesting, more fu!-
filling. In the language of management
specialists, this is job enrichment. The
g- additional complexity builds interest in
= the job. Typically, the result is lower ab-
senteeism, 'greater willingness to hélp

g’ others, and, ultimately, greater produc.
. tivity, - - .
These benefits need not result in

higher costs. Present court experience,

§~ while limited, suggests that personnel
~ costs will be about the same or slightly

higher under the team approach. The
use of teams, however, will require a

~ substantial change in the type of per-
. sonnel. A court adopting the team ap-
" proach could anticipate a reduction in
L. employees in its clerk’s office from, for
- example, 30 to 23 or 25, or about 20
~ percent. But in order to perform the
- added responsibilities, the team mem-
bers, in contrast to their predecessors,
would have to be betier trained, possi-

[ -bly better educated, and above all will-
ing to accept substantial individual re-
sponsibilities. Thus, in cost terms the
reduction in staff might be offset by in-

; creased individual salaries.
What has been said thus far about

—  job satisfaction, costs, and personnel
applies, more or less, not only to the
courts but also to other organizations.
Two further points, however, have to do
~with the unique characteristics of the
-~ courts. First, teams do not require
heayy use of computer technology. Thus
1 far, computer and other technological
methods have been applied to court
problems with limited success.* It is
true that the use of small-scale technol-
ogy, like audio recording and filing
techniques, has worked; this is because

Fall 1979
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the technology can be easily under-
stood and put to work. On the other
hand, expensive, complex computer
methods have fallen short of expec-
tations. Consider case scheduling by
computer, for example. It has not been
successful, despite a significant nation-
al effort to deal with the challenge.
With the use of teams, the techno-
logical problem may be lessened, be-
cause a team member schedules the
cases assigned to that team. The lower
volume for each team may make man-
ual scheduling techniques feasible.
Therefore, the need for less complex
technology prevails throughout the sys-
tem, for the work that might require
complex technology can be handled bya
team member. Teams, however, can
make good use of the computer’s capa-
bility to perform routine jobs efficiently,
such as the preparation of notices.
These jobs are relatively simple to de-
sign, develop, and implement, thus

_increasing the likelihood of successful

applications.

The team approach results
in lower absenteeism,
greater willingness to help
others, and, ultimately,
greater productivity.

The second point about the team ap-
proach in courts concerns the work
habits of judges. As often as not, judges,
before coming to the bench, worked for
themselves, or in small offices, or in
small group practices. In order to pros-
per in a small practice, a lawyer must
use his time wisely. He must meet with
clients, get to court, dictate correspon-
dence, and draft memoranda, all within
tightly prescribed time limits. His ef-
forts are towards making himself or one
or two other individuals very efficient.
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Coming from this background, judges
often give short shrift to large adminis-
trative bureaucracies, or cannot quite
understand them, or perhaps some. of
both. Since teams are generally small,
judges can identify with them, often

feeling more comfortable because the

teams closely resemble law offices and
other small groups of their experience.
Increasingly, judges are being assigned
greater administrative responsibilities
and, to date, judges’ performances in
this sphere have been quite uneven. If
this level of performance stems in part
from their alienation from large organi-
zations, then it is reasonable to postu-
late that judges, feeling a kinship with

-small groups, will be motivated to take

a greater interest in administration, a

basic condition for strong executive

leadership.

Twe Proposed Uses of the
Team Approach’

Let us consider how the team ap-
proach might be applied in clerks’ of-
fices in two hypothetical court situ-

‘ations, one an intermediate appellate

court, the other a trial court of general
jurisdiction.

An Intermediate Appellate Co‘ur,t

Use of the team approach is particu-
larly appropriate in an intermediate ap-
pellate court, which sometimes deals
with complex matters requiring contin-
uous monitoring of the documents nec-
essary to perfect the appeal. The basis
for establishing a team approach is
usually already there, for multijudge
panels hear appeals as teams.

In this example, the appellate court,
which has statewide jurisdiction, hears
appeals as of right from the several di-
visions of the general trial court, and
from the trial courts of limited juris-
diction and state administrative agen-

17

Y

I cies. The administrative judge exercises
general administrative superintendence

i jover the entire appellate division. The

16 judges who serve the appellate
~ court are organized into four “parts,”
., each part headed by a presiding judge,
who assigns individual cases to three of
~ the four judges in the part. The judges
. generally use unassigned time to draft
opinions. The caseload, which contin-
.} ues to rse, stood at about 3,500 filings
for the most recent court year. The ad-
"I ministrative processing of appeals is

centralized within the office of an ap-
' pelfate executive, who performs strictly

cessor, in contrast to the role tradition-
"~ ally performed by the clerk of the court.

The team configuration depicted in
organizational chart form in Figure 1

as a manager rather than as a case pro-,

proposes four groups of two teams each,

with one group assigned to each of the

. four judge-parts, and a fifth group of

four trainees to be assigned as needed
by the group coordinators. Each team,
composed of two individuals called case
managers, is expected to. handle be-
tween 500 and 600 cases annually. The
group coordinators, in addition to sup-
ervising the teams, make specific as-
signments, and maintain quality con-
trol. Reporting directly to the appellate
executive, the operations manager’coor-
dinates all team efforts, as well as the
calendaring and secretarial services.
Within legal services are four advising
attorneys, available to assist individual
teams as needed. The legal services
manager, the primary liaison with the
judges, assumes case-assignment re-
sponsibility, supervises the attorneys,
and addresses questions of a legal na-

ture. These two top-level managers,
legal services and operations, are key
personnel in the decision-making pro-
cess. !

When a notice of appeal is filed, it
first is transmitted to the legal services
manager, who consults with the calen-
dar supervisor to assign the case to one
of the four appellate parts. A tailor-
made scheduling order that specifies
due dates for submission of documents
necessary to perfect the appeal is pre-
pared by legal services. The scheduling
order and case papers are then assigned
to the team designated to the judge-part
assigned to hear the appeal. Responsi-
bility for a case is assigned to an indi-
vidual team member on the basis of a
constant formula (by odd or even case
number, for example). Teams monitor
cases according to the dates set in the

Figure 1: Intermediate Court Application
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 scheduling order and transfer a case to
the calendar supervisor when the ap-
= peal has been perfected. Each team
member becomes the contact between
the judge-part and the public for cases
. assigned to that member, initiating and
handling correspondence, telephone
™ cails, and personal contacts. The advis-
.. ing attorney screens motions, responds
to public inquiries of a legal nature, and
- is a chief information source as to cases
assigned to the judges and aftorneys.
" Close interaction with the judge-part
- throughout the process is necessary::’
Once the case has been assigned, the
~ team sees it through to completion.

Txial Court of General Jurisdiction

In the second example, a trial court
4~ of gerieral jurisdiction, five judges serve
{ a county population of 275,000. The

court has original jurisdiction of all
~ ctiminal and civil cases, and conducts
jury trials when necessary. The court
~ also has exclusive jurisdiction of juve-
.. nile delinquency, dependency, and ne-
B glect proceedings. One division is
. devoted to probate matters. T

_ Using teams for case

_ management holds out the
promise of a more effective
~ and more productive clerical
work force.

.8

Annual overall filings (cases ready to

go to trial) total about 6,500. This re-

.. ported caseload does not reflect the
amount of clerical work carried out,

' " however, particularly in the civil area.
4 E. Most torts, resolved by negotiated set-
tlement or arbitration, require little for-

> mal court involvement but do create
[ quite a few processing tasks, since pa-

pers are often filed long before the dis-
pute is resolved. A speedy-trial rule
requires trials in criminal cases to com-
mence within 200 days after arrest.
Judges are assigned to cases according
to a primarily individual calendaring
_system. Masters are appointed to hear
divorce cases.

In contrast to the appellate court, the
team configuration for this court is by
general case division. The existing de-
lineation of duties by civil or criminal
jurisdiction and the fact that liaison
with judges occurs primarily through
the court administrator’s office influ-
enced the decision to use this case-
assignment method. In both the civil |
and criminal offices, much case-pro-
cessing work does not involve formal
court involvement. For this reason, re-
tention of present employees who would
become proficient in one particular type
of matter would be more of an advan-
tage in this setting than building up a
close working relationship with judges.

The team organization for this court,
shown in Figure 2, is much simpler
than that in the appellate example, be-

*. - cause it involves a smaller, much more

specialized staff. The concept of the
team as the basic work unit, however;
remains the same. Because a team pro-
cesses a very specific type of matter,
quality control, supervised by the group
coordinator (formerly the deputy clerk
in the respective civil or criminal of-
fice), is easy to maintain. Here the com-
position of the team is somewhat dif-
ferent, each team having three mem-
bers. The most experienced staff person
becomes the captain, who closely super-
vises the work of the team members, re-
ports work-load adjustment needs tothe
group coordinator, and performs pro-
- cessing tasks in case of illness, vacation,
or burgeoning caseload. Promotions

are based upon merit rather than upon

the availability of a vacancy in a speci-
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- fied position title: an individual per-
forming satisfactorily as case manager I
during a three-to-six-month probation-
ary period may be promoted to case
manager II, and might eventually be-
come captain. Were a considerable in-
crease in caseload to occur, one team
and an additional group coordinator
could be added easily, with new staff
assuming case manager I roles in the
experienced teams. ‘

Civil matters are divided among three
teams, each with three members. One
team is devoted entirely te torts,
another to divorce matters (the two
largest civil case categories) and the
third to confession of judgment cases,
secured transaction filings, and other
miscellaneous matters. Two teams han-
dle criminal matters: the first is re-
sponsible for all criminal cases, post-
conviction relief petitions, bail forfei-
tures, and bench warrants, the second
processes juvenile, support, and sum-
mary conviction cases. Responsibility
for responding to inquiries received
across the counter is rotated among the
more experienced team members; ques-
tions regarding specific cases are di-
rected to assigned teamm members.
While in-court duties regarding civil
matters are rotated among the three
teams, a poo! of courtroom clerks is
available for the more frequent criminal
- sessions. .

When a case is initially filed in the
civil clerk’s office, it is assigned a dock-
et number by the group coordinator. A
divorce petition, for example, would be
routed to the Team B captain, who
would direct the case to the properteam
member on a rotation basis. The team

member would assume responsibility

for filing and docketing all pleadings,

motions, and the master’s report, and
would enter the decree granting or
denying the divorce. The notice to attor-
neys of the docket number specifies the
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" “court liaison person to whom inquiries

are to be directed,

In much the same way, misdemeanor
and felony cases are assigned to an in-
dividual team by the group coordinator,
who immediately informs the calendar-
control section in the administrator’s

. office of the case, to ensure strict com-

pl.iance with the 200-day standard to
trial date. Time standards for arraign-
ments and pretrial motions are speci-
fied by court rule. Individual team
mer.nbers work closely with the calen-
danf]g section, the district attorney, and
the j}ldge in scheduling cases to meet
the_ time standards. The careful moni-
toring of each case ensures the prompt
submission of all required documents
and readiness for court appearances.

e
PR

SUMMARY

Using teams for case management
lzolds out the promise of a more cffec-
tive and more productive clerical work
force'. The practice may also prove help-
ful in dealing with perennial court
problems, the proper role of the com-
puter, and uneven judge performance.
.If the potential of the approach is real-
1zed, routine cases will be handied with
as great or greater dispatch, Moreover,
wx.th a complete knowledge of a case in
mind, a team member can tailor his or
her approach to a unique or complex
case by, for example, devoting extra
time to schedule a diverse group of liti-

191

gants for a hearing or by arranging for

extra typing support for the production
of a transcript of a sensitive trial,

. It s worth repeating that this article
1s written by advocates, not by néutra]
parties. In considering the use of teams
a con.lrt must be aware of the hard fact;
relating to costs and the necessity of
attracting and keeping qualified per-
sorm.el. These items certainly require
detailed planning and may require in-
vol.ved negotiations with civil service or
union officials. But, given an imacin-
atu{e and determined effort by cc?urt
policymakers they can be dealt with.

Cne more, and perhaps the most im-
portant thought: the comments of the
Federal Second Circuit appellate clerk
quoted at the'beginning of this article

continued on page 38
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. Figure 2:. Trial Court of General J urisdiction Application
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. Team Approach cont'd
gove the reader a glimpse of the enthus-
iasm and personal growth that can take
place with the use of teams. It is quite
simply a more human method of work.

a

¢

NOTES -

'National Center for State Courts, A Study of
the New Jersey Appellate Division’s Clerk’s Of

" fice, May 1979, -

3*Job Enrichment for Court Clerks” Judica-
ture, Vol. 59, Number 8, March 7, 1977, p. 394-
399. ’

Adid. . :

“For detailed report on the courts and com-
puters, see Burton Kreindel, et al., National Eval-
uation Program, Phuse I Report: Court Informa-
tion Systems (Mitre Corporation, August, 1976).
Two magazine articles dealing with the same sub-
ject are Mae Kuykendendall and William Popp,
“Computers in the Courts,” Stare Court Journal
(Summer 1977); and Samuel Conti, William Popp
and David Steelman, “The Lessons of PIIS,”
State Court Journal (Summer 1978). For a more
general report on the use of computers in the
public sector, ses Gilbert W. Fairholm, “A Re-
ality Basis for Management information System
Decisions,” .Public Administrative Review
(March/April, 1979) and Regina Herzinger,
“Why Data Systems Fail in Nonprofit Organiza-
tions,”” Harvard Business Review (January-Febru-

H . ary, 1979).

i Minnesota cont'd

tures against the budget and to collect
all data needed to prepare the next
year’s budget. The budget procedures
required or recommended in the budget
.- manual were designed to enhance the
effectiveness of trial court budgeting
efforts and to ensure a degree of uni-

_ formity in the process statewide so that

- meaningful analysis and comparisons
of financia!l information on the opera-
tlon of ‘rial courts can be conducted.

The final product of the project
team’s efforts was the development of a
_conceptual design for a model financial

38

information system that would link to-
gether courts of the state through a
single financial database and provide
essential information for planning,

~budgeting, accounting and reporting,

management and administration, eval-
uation, and feedback. This system
would be designed to produce budget-
ary and financial reports on a responsi-
bility basis and contain files on the en-
tire range of funds flows through the

" court. In addition to recommending in- -

put forms and output reports, the pro-
ject staff identified basic elements in
the development process of the model
financial system. The final report sub-
mitted for this component of the Min-
nesota Financial Information Planning
Study includes the proposed budget
standards, chart of accounts, budget
manual, and financial information sys-
tem conceptual design. -

, CONCLUSION

The 18-month study was a significant
effort directed toward assisting the state
court administrator in complying with
the statutory mandate for statewide
trial court standards in the areas of per-
sonnel administration and financial
and budgetary operations, as well as for
an information-systems development
relative to each of these areas. More-
over, the project staff’s recommended
standards, supporting forms, proce-
dures, and reporting mechanisms can
provide a foundation for the achieve-
ment of great administrative unifica-
tion and improvement of the Minnesota
state court system, as well as at least
four management objectives. First, the
implementation of personnel, budget-
ing, and associated information-systems
standards should result in overall im-
provement in the short range by ensur-
ing minimum procedural adequacy in
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'legislature to assess more accurately

- process. Personnel and financial pro-
" cedures in the trial courts throughou.

the administration of personnel and fi-
nancial operations of all trial courts.
Second, standards implementation
should provide the administrative re-
sponsibilities necessary for state-level
planning and monitoring as well as the
basis for adequate responsiveness to
legislative requests for information on
trial court operations. Thitd, the stan-
dards should resuit in procedural uni-
formity required for the collection of
comparable data on trial court opera-
tions. This information should also
enable the Supreme Court and thc

the impact of future policy decisions
relating to the courts,. particularly
as to additional or full-time fund-
ing of trial court operations. Finally, i
.the event state funding shouid be au-
thorized in the future, the implemen-
tation of these standards can be expect-
ed to significantly ease the trausition

the state already will become substan-
tially similar, Trial court personnel wii

be accustomed to working within uni-
form guidelines promulgated by thc
state court administrator. -Moreover.
the components of the personnel anc
financial information reporting syster
designed for this project can emerge az
a foundation for developing a compre-
hensive and uniform personnel systen.
and a unified state court budget neces-
sary under a fully state-funded cour:
system. 0 '

NOTES

'Chapter 951, 197} Minn. Laws:

*Chapter 432, 1977 Minn. Laws,

*Minn. Stat. §480.15, Subd. 10a.

*Minn. Stat. §480.1S, Subd. 10b.

SHennepin County Court Employees Group v
Public Employment Relutions Board, 274 N.1¥
24492, 1979. -
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Microfﬁm and the Courts

Guide for Court Managers

Natioha] Center for
State. Courts

1976

Appellate Court - -
Applications of
* Microfilm

Microfilm technology can be applied
to some of the'larger appellate courts.
These courts may wish to utilize
microfilm for (1) reviewing the trial
courtrecord, (2) disseminating judicial
opinions, and (3) recording appellate
records and briefs. However, since
only the third application has actually
been implemented in some appellate
courts, the reader should view the first
two applications as suggestions for
future consideration.

Trial Court Record ™

Trial courts utilizing an active case
microfilm system can rapidly and
inexpensively produce a duplicate

microfiche copy of the entire case file

film-jacket for the court of appeals.
This record is more convenient to
handle and store than the bulky paper
case file. Appellate judges must be
provided inexpensive table-top readers
and reader-printers to review the
record. The size and format of the
microfiche (and film-jackets) should be
standardized within a state to facilitate

. this exchange of information.

Disseminating
Judicial Opinions

With the current proliferation of
judicial opinions and the wide
dissemination required, the appeliate
court may also consider using the
National Microfilm Association’s
standard 105mm x 148mm microfiche
at 24X reduction for recording
opinions. Generally a service bureau
can produce the microfiche more
conveniently and inexpensively than
the court itself.

Appellate Records
and Briefs

In some large appellate courts, the

- sheer volume of records and briefs has

exceeded the court’s storage capacity
or has hampered the retrieval of
information. Microfilm may provide an
effective solution to both these
problems. Some commercial
companies have already undertaken
this task and publish microfiche copics
of appeliate court records and bricfs at
an appropriate subscription rate.?

-123-

While the appellate court may have an
interest in microfilming these records
only for its intemal needs, a

commercial company is generally best

equipped to market the materials to a -

wider audience. The commercial
company might provide the appellate
court with a free or low-cost reference

copy in exchange for publication rights
to the microfilm.,

Publications
on Microfilm

A number of law-related
publications are currently available on
microfilm.® Courts may wish to utilize
the microfilm versicn instead of the
bound volumes due to potentially lower
cost and handling convenience.

The main problem with these
publications is that they are available
in a multitude of reduction ratios and
mjcroforms. Publicaiions on

ulirafiche, especially, are sometimes -

recorded in nonstandard reduction
ratios to accommodate a specific
quantity of information and to protect
the publisher’s proprietary interest by
precluding unauthorized duplication of
the ultrafiche without specialized
equipment. Microfilm readers acquired
for other court applications described
earlier in this report may not be
compatible with the microfilmed
publication.

This dilemma.can be resclved by
acquiring additional or-universal
readers to view the various types of
microfilm media used by publishers.
Most of these publications are provided
on microfiche or ultrafiche, and
compatible readers are priced under
$500. Under no circumstances,
however, should the court
microfilming program be
compromiscd to accommodate the
microfilmed publications by
stipulating unjustifiably high filming
reduction ratios. Instead, the
microfilmed publications should be
compatible with the cx:stm«' court
microfilm. system.

TE.g., the U.S, Supn_mc Court records and
briefs are published .by two companics on
microfiche.

*E.g., West Publishing Company’s **Na-
tional Reponcr Service® (First Series), Com-
merce Clearing House’s **U.S. Tax Reports,™
National Criminal Justice Reporting  Scrvice
(NCIRS) publications,

.21
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Many courts fall
| to properly inspect

- microfilm records

Several hundred courts around the
country now participate in programs
for microfilming their closed court

_ records. After evaluating many court
microfilm systems over the last few
years, project staff have consistently

. encountered one alarming problem:
courts fail to properly inspect their
microfilm. In most cases, courts are

--can see the unage, the mxcroﬁlm is
800d Mo e

mareader after it has been processed
and then proceed to destroy the

L ‘original paper if this visual inspection

[ does not uncover defects. This type

~ of inspection, however, is simply not
‘adequate to uncover significant prob-
lems that could affect the microfilm’s

Contmued on next page

v _The following inspection and test-
ing procedures should be followed to
ensure that the court microfilm is

. txon'

-»wyals using a light box, eye loupe,

:. ments. Original silver film
= ~ should normally not be in-
spected on a reader, -since the
. reader could scratchthe film.
The order and conient of the
microfilm images should be es-
tablished prior to filming through
proper document preparation,
rather than through post-filming
frame-by-frame inspection on a
reader. ,
'3 Density. The beginning and end
of each roll of film should be

[

| =)

checked using a densitometer to
determine the degree of dark-

'National Cemer for State Cou’rt's

OIRIC

A

Court Improvement Through
Applied Technology (CITAT)

oot even aware that microfilm re- |
1 I quires inspection. They are merely

-~ 'sold equipment and services and then
T mxstakenly led to believe that *‘if you

utihty and ability to last for a long

"“suitable for use and iong—tenn reten-

o D Vlsual Inspectlon. Each roll of .
=== film should be examined at inter- -

_and cotton gloves to reveal obvi- .
B " ous defects in microfilming such
= : *. as folded or overlapping docu-

A TECHNICAL ASSISTANCE PROJECT

OC'I_'OBER 1978

What does a court do when storage

- space is exhausted, records cannot
= Most courts wdl viewthe mlcroﬁlm

be transferred from the court to an
alternate storage location, and rec-
ords must be kept permanently? An
increasing number of courts are look-
ing to microfilm technology to help
solve this dilemma.

Microfilm has been used by both
industry and government, for many

years to store large volumes of rec- .

ords in a small amount of space. In

ness or lightness of the image
background. A blank piece of
paper of the same condition and

color as the documents being

+._filmed should be microfiimed on
the roll and used for this test
. rather than other documents on

- the microfilm which might con- .

tain lines. For a negative micro-
film image, the densitometer
should read between 0.9 to 1.3;
the closer to 1.10, the better the
density.

[J Base Plus Fog Densnty The den-

. sity . between frames of film .

should be measured, using a
densitometer to determine the
level of grey cast caused by film
characteristics and processing
chemicals, which prevent the
films from being totally clear.
For a negative microfilm image,
the densitometer should read
below 0.10.

[0 Resolution. Each roll of film
" should be checked, using a

-124-

_Courts beneﬁt from mlcroﬂlm

the last 10 years, many Cours have
also begun reaping the benefits result-

. ing from miniaturization. For most

courts, microfilm can rednce space
requirements for records storage by
over 90 percent, improve access to
records, and reduce costs. ‘
When microfilm is properly pro-
duced and stored (see accompanying
articles), most states will aliow the
courts to destroy the original paper
Continued on next page

Quahty contro! standards for microfilm

microscope: for the degree of
detail and sharpness of the
microfilm image. A special
micraofilm test pattern is micro-
filmed- for this purpose. The
microscope should resolve a test
pattern yielding a resolution of
90 lines/mm or higher.

[ Archival Quality. At least one
roll of microfilm should be tested
each week forresidual chemicals
remaining on the film after proc-
‘essing. A 10cm piece of film
Ieader is cut off and tested in-
house or by a service bureau,
generally using the methylene

" blue test. The concentration of
residual chemicals (hypo) must
be less than 0.7 micrograms per
square centimeter for permanent
microfilm; higher concentrations
might lead to film deterioration
and blotching. The test must be
performed within two weeks of
processing.




' ¥ B :

The original silver microfilm re-
quired for permanent retention
should never be used for daily opera-
tions. Instead, a drazo or vesicular
copy should be made for daily use
and ‘the original stored under the
conditions, indicated below. Since
few courts can provide these condi-

- tions, courts generally must store

the original microfilm in facilities
provided by archives or a commer-
cial service bureau.

COURT IMPROVEMENT
THROUGH APPLIED
TECHNOLOGY PROJECT
. ’ of the e
NATIONAL CENTER FOR STATE
’ COURTS

Denver Project Office
250 West 14th Avenue, Suite 802

- Denver, Colorado 80204 -
303/534-6424 “
Donald S. Skupsky

Project Director

Richard T. Martin, CRM

Staff Associate
Randy P. Wolfe

Staff Associate .

" This - project was supported by

. Grant Numbers 7755-99-6016 and

77TA-99-6001, awarded by the
Law Enforcement Assistance
Administration,. United States
Department of Justice. Points of
view or opinions stated in this pubfi-
cation do not necessarily represent
the official position or policies of
the U.S. Department of Justice.

|. Standards for microfilm storage

O Storage Containers. Film
should be wound on non-
corroding reels, and placed in
noncorroding and acid-free
containers. Corrosive metals,
rubber bands, and ordinary
cardboa-d boxes could damage
the film over time.

[0 Temperature and Humidity,
Room temperature and humid-
ity should be held constant, not
to exceed 70°F. and 40% rela-
tive humidity; changes should
not exceed 5 degrees in.tem-
perature or 5% relative humid-
ity in a 24-hour period. High
humidity and temperature can
foster the growth of mold and
fungus which can damage the
microfilm. (See photograph).

00 Physical Security. Original
permanent microfilm should be
protected from both natural

caused by improper storage

{Courtesy of Harold Dorfman, Microfilm
Systems Coordinator, City of New York, from
his article *'The Effect of Fungus on Silver
Gelatin, Diazo, and Vesicular Films,"’ Journal
of Micrographics, Vol. Il, No. 4, March/
April 1978.) , S

(fire and water) and man-made

_ threats (theft or sabotage).

[0 Air Impurities. Air condition-
ing is most appropriate for
filtering out from the air harm-
ful contaminants that could
damage the microfilm..

MICROFILM INSPECTION
Continued from previous page
period of time.

Permanent court records that will
be retained in microfilm form must be
tested for archival quality. This is a
legal requirement of most state stat-
utes and court rules regarding micro-
film and is also a practical require-
ment to ensure that the microfilm will

processing stage of microfilming,
chemicals are used to produce the
microfilm image. At the last stage in
processing, excess chemicals are
washed off the film with water. If the

wash is not adequate and the residual

1

COURTS BENEFIT

Continued from previous page
secords after they have been offered
to the archives or historical society
for permanent preservation. Docu-
ment information can then be read
from the microfilm using special
readers that enlarge the image to

original size. Microfilm can be inex-

" pensively duplicated for use in mul-

tiple locations, and paper copies of

the microfilm images can be made
using reader-printers.

Although most courts use micro-
film for inactive, closed records,

several courts are now recognizing
the benefits of microfilming active

records through the use of film-jacket

and updatable microfiche systems.
By microfilming new records as they
are received, courts can benefit from
improved information retrieval, dis-
tribution of copies, security, and
integrity of records. The new updat-~
able microfiche now enables courts to
rapidly and efficiently microfilm case
records as they 7ire received without
the time declay and problems as-
sociated with traditional microfilm
produced by photographic means.
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concentration of these chemicals on
the film is above the recommended
standard, the chemicals could begin
to react with the film and form
blotches over the images. This de-
terioration process could occur
within three years or 300 years, de-
pending on a variety of factors. The
only way that courts can safeguard

"~ the microfilm image is to perform an
not deteriorate with time. During the -

archival quality test, generally the
“methylene blue’ test, at least once
a week on their film. This type of

. testing takes time (30 minutes) and
~ does add to the cost of the microfilm

program (about $10 per test). The
cost for archival testing is minimal,
however, compared to the potential
loss in personnel time and personal
rights, which could result from in-
adequately prepared microfilm that
deteriorates over time. Such testing
is critical for permanent court rec-

rds when the original paper is de-
stroyed after microfilming.

A variety of other problems relat-
ing to the microfilm cannot be de-
tected by visual inspection alone.
Improper illumination, improper
operation of camera and processor
equipment, or defective film can only
be detected through testing for
density and resolution.
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