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THE APPELLATE SYSTEM IN THE 
NORTH CAROLINA COURT OF APPEALS 

[The' following material was addressed to North Carolina 
Court of Appeals Chief Judge Naomi E. Morris as pa~t 
of the technical assistance rendered by the Appellate 
Justice Improvement Project in June 1980.] 

At your request, we conferred with you, other members of your 

court, and your staff on April 16, 17 and 18, 1980. This report con-

tains our principal observations and recommendations resulting from 

that trip. We are each available for a follow-up trip to confer with 

you and the Supreme Court after you have reviewed them. 

I. The Current Situation 

A. Court Organization 

North Carolina's appellate courts are the Supreme Court and the 

Court of Appeals. The Supr'eme Court consists of se~en justices, 

elected at general elections. The Chief Justice must run for and be 

elected to that position. The Court of Appeals is the state's only 

inter.mediate appellate court and has twelve judges, also elected at 

general elections. The Chief Judge is appointed by the Chief Justice 

of the Supreme Court from the members of the Court of Appeals. The 

term of office for both cO,urts is eight years. Both courts sit in 

Raleigh. 

The clerk for each court is appointed by that"court and serves 

at its pleasure. Although not required by law, each clerk is an 
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attorney. The Court of Appeals has a central staff, divided into 

a prehearing section and a staff attorney section. Each judge also 

has one law clerk 

The Supreme Court hears appeals from superior court judgments 

which involve sentences of death or life imprisonment, and the court 

may grant petitions to review decisions of the Court of Appeals. 

The Supreme Court also has discretionary jurisdiction to grant extra­

ordinary writs. The Court of Appeals has initial appellate juris­

diction over (1) final judgments of the superior court; (2) final 

judgment~ of district courts in civil actions'; (3) appeals from inter­

locutory orders which have the effect of determining the actions; (4) 

superior court orders from which appeals are specifically authorized 

by statute; and (5) judgments in juve~ile proceedings. In addition, 

the Court of Appeals hears direct appeals from the Utilities 

Commission, the Industrial Commission, and or~ers from the Commissioner 

of Insurance, as well as appeals as a matter of right from the North 

Carol in.a State Bar pursuant to G.S. 84 - 28, and from the Property Tax 

Commission. The Court of Appeals also has discretionary jurisdiction 

to grant extraordinary writs. 

B. Appellate Pro~edure 

. The rules of appellate procedure are promulgated by the Supreme 
Court. Under the rules, a notice ~f appeal must be filed in the trial 

court. No copy of the ndtice is sent to 'the appellate court. The 
original transcript of the testimony is not filed in the appellate 

court. Instead, the appellant's attorney is responsible for obtaining 

the transcript and then writing a narrative summary of the testimony 

which, after review,by the appellee's attorney, is filed in the 

appellate court along with a transc~ipt of selected portions of the 

trial court file including the plead1·ngs. Th t· 1 ese ma ena s, the "record", 
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are required to be filed with the appellate court within 150 days 

after the filing of the notice of appeal. Extensions are obtained 

up to that ISO-day limit from the trial court and thereafter from 

the appellate court. ' The Court of Appeals does not open a file on 

an appeal until it receives the record. A motion for extension of 

time to file the record is placed on a separate docket. 

The court reporters in each district are supervised by the 

superior court resident judge of that district. In general, court 

reporters are reimbursed directly by the attorneys. 

The rules provide that the appellant has 20 days after the 

filing of the record (lldocketingll) in which to.file his brief and the 

appellee has 20 days after that in which to file his. Ap~el1ants' 
reply briefs are not normally permitted. Motions for extensions of 

time to fi 1 e bri efs are granted by the appe 11 a'te court. Moti ons to 

dismiss for delinquency in filing briefs are entertained by the court 

when filed by oPPosing counsel, but it is the very rare case in which 

the court moves to di smi ss a case, on its m<Jn motion (ex ~ motu). 

At present, there is an average waiting period of approximately 

four to five months after the appellee's brief is filed before the case 

is calendared for oral argument; after a case is calendared, the 

average time to oral argument is one additional month. During this 

period§ the court may choose to deny oral argument under Rule 30 (f). 

After the briefs are filed in an appeal, it is reviewed b~ the 

court's central staff. The director of the central staff screens the 

appeals. The central staff is organized into two groups, staff 
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Those appeals which the director attorneys and prehearing attorneys. 

selects are assigned to the staff attorneys (including the director) 

" " them All other who prepare ~esearch memoranda and draft oplnlons on . 

cases are referred to the supervisor of the prehearing attorneys, who 

assigns them to the attorneys for prehearing memoranda only. 

t are distributed among the staff All petitions filed in the cour 

attorneys by the clerk of the court. The staff attorneys prepare re-

search summaries on the petitions and state their recommendations for 

appropriate disposition of t e pe 1 10ns. h t OtO Similarly, all motions 

filed in the court are sent to the director of the central staff. He 

is authorized by an order of the court (promulgated in July 1979) to 

grant certain narrowly defined motions. For all oth~r motions, the 

a summary of the facts and when necessary performs director prepares 

legal research on the issues, and forwards these motions with his 

recommendations for their disposal to the Chief Judge for action. 

The Court of Appeals hears oral argument eleven months of the 

1 of app~oximately 23 weeks of oral argument. year, for a current tota 

Each week the court hears oral argumen " on t some 48 cases, and takes 

under submission about eight more cases Wlt ou ora a . " h t lrgument Since 

August 1979, cases are assigned to individual Judges for opinions 

after oral argument, rather' than before oral argument as was the 

There is a rule requiring each judge to produce previou~ practice. . 

1 ment The rule an opinion within a maximum of 90 days after ora argu . 

is not rigidly adhered to,but its effect can be seen in the fact 

that the average time for t e pro uc I h d tl'on of opinions is close to 
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45 days 'after oral argument. (It s,hould be noted that very few 

states have rules governing this time interval, and North Carolina 

is a happy eX'ception.) 

Opinions are normally circulated only among the three judges 

on each panel. Collegiality among the judges and consistency among 

the opinions is malntalne y 0 e lence so a , 'd b b d' f r as possl'ble to a 

statute which requires that each judge is to sit with each other 

judge on the court at least once a year. The recent expansion of 

the court from nine to twelve judges has made this mathematically 

problematic, but the goal is very nearly if not completely achieved. 

The judges' law clerks review the opinions prior to publication to 

note any potential inconsistencies among them. Rule 30 (e) provides 

for the issuance of unpublished opinions, which currently account for 

between ten and fifteen percent of the opinions issued by the court. 

After an opinion is issued, there is a waiting period of 20 

days before it becomes automatically final. A petition for hearing 

(review) by the Supreme Court must be filed within 15 days after an 
opinion is issued; a petition for rehearing may be filed within 40 

days of issuance. Due no doubt to the vigorous rotation of judges 

among the panels, petitions for rehearing based upon alleged dis­

crepancies among opinions are quite rare; most such petitions, and 

they are'few, are based upon allegations that the c~urt's opinion 

d{d not answer a questio~ #hich was properly presented. 

C. Volume, Backlog, ~nd Productivity 

The following table sets forth the filings and dispositions for 
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recent years. 

Year Judges 

1969 9* 
1970 9 
1971 9 
1972 9 
1973 9 
1974 9 
1975 9 
1976 9 
1977 9 
1978 12* 
1979 12 

Filings 
of 
Records 

561 
673 
767 
844 
828 

1,100 
1,078 
1,067 
1,078 
1,174 
1,206 

Central 
Staff 
Atty's 

3* 
3 
3 
3 
4* 
7** 

Total 
Dispo­
sitions 

999 
846 

1,133 
1,190 

944 
787 

1,038 
1,104 

Opinions 
per 
Judge 

104.8 
87.4 
86.5 
92.0 

*As of July 1. 
**A total of 8 attorneys were authori zed as of July 1; one of them has been 

on maternity leave. 

These figures reveal that the number of filings increased 115% 

during the last ten years. They also reveal two other interesting ~acts: 

the rate of increase over the last five years has been generally steady 

but small, which indicates that the court has some time in which to 

design and implement procedures to meet this increase, if it b~gins 

'promptly; and the proportionate increase in the numbe~ of opinions when 

the three new judges were added was quite promp,t. A momentary drop of 

average judge productivity frqm 87.4 opinions per year to 86.5 follow-

ing the addition of three new judges, who had to be trained an~ acclimated 

to a previously nine judge court, is small; and the, very next year the 

overall productivity rose to an, average of 92 opinions per judge. This 

relatively rapid acclimatization is probably due to the rotation of 

judges on the court, which affords new judge5 a fast exposure to the 
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other judges and their work methods. 

The office of the Clerk of the Court of Appeals stated that as 

of April 17, ,1980, the number of cases docketed but not yet heard 

was 542. Of these, 181 cases were calendared for oral ar'gument 

during the month of May. The remainder, 361 appeals, may be viewed 

as backlog: cases in which the attorneys have completed their tasks 

but which the court is unable due to the press of volume to attend 

to immediately. In comparison with other courts which we have ob­

served, this is a small backlog for this point--it amounts to a two 

months· backlog of fully prepared cases--but it could grow, and no 

reliable figures are available for backlogged cases at other points 

in'the appellate process. 

(It is appropriate at this point to provide a working definitiori 

of the term, IIbacklogli. Backlog is best understood as a subset of 

the category, IIca~e inventoryll. Case inventory consists of all the 

cases currently filed before a court. If a court has 'no case inventory, 

it,has no business, and not all cases in the case inventory are back­

logged. For example, a case in which the notice of appeal was timely 

filed two days ago is not backlogged because it is not in any way 

deJinquent. However, a case in which an extension has been requested 

and the extension has been gr~nted because the court was not itself 

in a position to insist on prompt filing, is at least arguably a 

, backlogged case; and one which is delinquent but which the court cannot 

efficiently discipline, or'which is fully prepared for oral argument 

but which the court cannot immediately calendar, is a backlogged case. 
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The line of demarcation may often be blurred, b~t it is necessary 

to recognize the distinction.) 

One reason that no reliable figures are available on backlog 

at other points in the appellate process is that the present rules 

do not give the appellate courts jurisdiction, and therefore manage­

ment control, ov~r appeals until the record, or a motion for an ex­

tension of time beyond the 150 day period, ;s filed in the appellate 

court. If an appellate court does not have Q~ jure jurisdiction over 

a particular stage in an appeal, it will neither exercise de facto 

management control over it, nor be likely to have much information 

concerning it. 

The productivity of the court is very high. The twelve judges 

are presently writing an average of more than 100 opinions each per 

year, and that average includes a Chief Judge who is heavily burdened 

with administrative matters. The central staff attorneys are producing 

work on each of the more than 1,200 cases presently filed with the 

Court of Appeals each year. Currently they are producing prehearing 

summaries in all cases, and in 15% of the cases the central staff 

, also prepare draft opinions. In addition, the central staff research 

all mo~ions and petitions filed in the court. The interviews reveal 

that both the judges and the central staff attorneys are working 

extl'emely hard, are work·ing long hours, and are concerned about maintain­

ing the quality of their work as they try to cope with the increasing volume 

of appeals. A brief review of the opinions, and of· the summaries and 

draft opinions produced by the central staff, indicates that they are 
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of excellent quality, but the quality is threatened by increasing 

volume. 

D. Clerk's Office 

The clerk, an experienced attorney, assumed the office four 

years ago. At that time, he was oriented to the Court of Appeals 

by a senior clerk on loan from the Supreme Court. He perceives his 

role as being more ministerial' than administrative, and devotes a 

good deal pf effort to insuring the correctness of records and briefs. 

Attorneys are only infrequently contacted concerning tardiness of 

submissions; at the same time, office staff answer daily telephone, 

inquiries concerning format and rules. The clerk's office also 

correspondi frequently with pro se litigants to determine the exact 

nature of their requests and to instruct them on jurisdiction and 

formats. 

, The clerk is resoonsible for supervising a staff of six deputy 

clerks and a messenger, who all have high school degrees but who 

vary greatly in experience. Each of the ,deputy clerks has been 

assigned a separate clerical function as well as the rotating duty 

,of responding to telephone and counter inquiries. One senior emp10jee 

acts as an unofficial assistant to the clerk by answering her 

colleagues' procedural que'stions. Another deputy 'clerk serves part 

time as the clerk's secretary. The messenger serves as court crier 

and transports records and correspondence within the court house. 

If an appellant wishes to extend the perfection of a record in 

excess of 150 days from the notice of appeal, he or she must file a 

- 9 -

,.! Q' , 
•. ·.1 d, , ' , 
" i I • 
l_~-,---·--.·-···· . 

. ... ', 

motion in the Court of Appeals. These motions are received in the 

clerk's office but do not initiate ~reation of a case file nor are 

they ever' joined with the official case papers. Requests for exten­

sions currently are received in approximately 10% of the cases and 

are increasing' in frequency. 

The Court of Appeals takes jurisdiction when the perfected record 

is received from the superior court. The clerk insures that the 

correct fees are attached, and dockets the case, or holds the case 

without docket number until additional necessary fees are submitted. 

The appellant is then notified that his or her brief is due in 20 

days. The clerk checks the docketed record for any errors, then 

routes it to the Supreme Court clerk's office where it is retyped, 

by free-lance typists, and copied in the court printshop. The filing 

party is cha,,.ged $3.00 per retyped page. 

The Court of Appeals receives 23 copies, of which staff mail two 

to the fili'ng party, one to e~ch addit'ional party, six to regional 

law schools, while retaining eleven copies for court use, two for 

permanent files, and one,for the U. S. Supreme Court if the case is 

certified to it. These retyping, copying, and di stri buting procedures 

apply to all records and briefs except civil in pauperis cases which 

are copied directly from the originals and distributed only to the 

judges of the panel deciding the case. 

Unless granted an extension, the appellant submits his or her 

brief, within 20 days of case docketing, to the clerk's office while 

forwarding a copy to the appellee whose brief is due 20 days (plus 

-' 10 -
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three "mail days") after the appellant'-s. Briefs may be de'layed or 

filed without page references to the official record if the attorney 

has not yet ~eceived a printed record or brief. The total number of 

requests is increasing, and the requests are based most o~ten on 

attorneys' trial conflicts. 

Copies of the official printed record and the briefs are sent 

to the central staff at the time the case is calendared, 30 days 

before the hearing date. Notices are sent out for submission of any 

exhibits. Complete case files are presented to the court for hearing. 

The clerk's office notifies attorneys and reporting services, on 

the first and third Tuesday of eacil month, as to 'which opinions are 

then made available. A mandate is sent to the trial £ourt 20 days 

after the fili'ng of the opinion if there has been no receipt of a 

petition for rehearing or a petition for review by the Supreme Court. 

The clerk's office certifies the records of cases to be reviewed and 

sends them to the Supreme Court. 

Statistics are computed twice a year by deputy' clerks who tally 

. record books to determine the semi-annual and annual number of record 

filings, petitions, motions, dispositions and opinions, organized 

according to the jurisdiction from which the appeal originated. No 

statewide count of notices of appeal is made.' 

The clerk's office facility consists of two large adjoining 

rooms, a private office for the clerk, a locked storage room, and 

basement storage. Flat case folders are filed in cabin'ets which 

line the walls of all rooms. Bound opinions are stored in tall 
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bookcases and calendared files are placed in large multi-tiered . 

shelves in the middle of one room. 

II. Conclusions 

A. The Judges 

The judges of the North Carolina Court of Appeals are working 

very hard indeed. Their productivity is phenomenal. They are at 

present producing an average of over 100 opinions per judge per 

year, whicb is all the more remarkable when one ·considers that the 

court has a very broad general subject matter jurisdiction, and is 

therefore likely to get an accordingly broad range of legal and 

fact issues; and also when one considers that this average is for a 

twelve judge court, not merely a two or three judge panel. In fact, 

the judges are working far too hard. As one judge observed, if any 

judge were to be ill it would be a severe blow to the court and if 

two. judges were to be even temporarily incapacitated it woul d be a 

catastrophe; since the court can't afford to "break stride ll
• This 

perception on the part of each judge of a duty to avoid breaking 

stride can often result in a conflict of conscience with the .judge's 

duty to be accurate and clear in deciding appeals. The judges are 

keenly aware of this conflict, and it is to their credit that while 

they strive to contend with the increasing volume of appeals, they 

are concerned that ~he use of the central staff may present some 

threat to their own accountability. As our subsequent discussion 

will show, we do not feel this to be a problem at present. : . 
-1 . 
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The judges of the court are concentrating on the production 

of opinions to the inadvertent exclusion of other possible methods 

of contending with increasing volume. This is a COITD1lon situation 

in appellate courts, and is due primarily to two factors: first, 

the fact that judges are trained in law, not in management; second, 

the fact that regularly increa;ing vo'ume steadily usurps a judge's 

time irr writing more opinions until a point is reached where there is 

very little time left to the judge in which to try to plan changes 

in the system. 

The current system of rotating the judges, so that as n~arly as 

possible each judge will sit with each other judge of the court at 

least once a year, is extrem~ly valuable. Our research in other state 

appellate courts has shown that for those courts which sit in panels, 

rotation of the membership of the panels is the most effective method 

developed so far to insure collegiality on the court and to avoid 

inconsistency among the opinions. The Appellate Justice Improvement 

Project of the National Center for State Courts has performed a two 

y~ar statistical analysis'of eleven state appellate courts. One 

finding was that a reduction in collegiality among the panels of an 

appellate court results in an increase in the number of motions for 

rehearing filed, and an increase 'in the average time necessary to 

dispose of them. Reduced collegiality results in a diversity among 

the opi'nions which 1.n turn produces an increase in motions forre­

hearing to resolve the diversity. This does not appear to be happening 

in. the North Ca ro 1 ina Court of Appea 1 s: the number of moti ons for 
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rehearing 'is small and the customary reason for filing such motions 

is not discrepancy among "opinions but rather the alleged failure of 

an opinion tQ address all the questions raised on appeal. We also 

found no evidence 'to indicate that the volume of petitions for 

hearing before the Supreme Court has changed in such a way as to 

imply a decrease in collegiality in the Court of Appeals. We conclude 

that the vigorous system of rotation on the court, together with the 

practice of having th~ judges~ law clerks "review the 6pinions for 

consistency prior to publication, has served to preserve collegiality 

among the judges and uniformity of the law as stated by the court, 

despite the addition of judges, the system of sitting in panels, and 

the volume of opinions. 

The judges of the court appear to be very interest'ed in examining 

and, where appropriate, adopting procedural reforms. It is crucial 

that the judges be apprised of all substantial reforms to insure that 

any changes which may be undertaken are pursued until they have been 

given a fair opportunity to work. In g'eneral, most" appellate court 

Y'eforms take longer to succeed than the majority of the support staff 

remain with the courts; therefore, it ;s necessary that the judges on 

the court understand the reforms and subport them. Their understanding 

and support provides necessary stability to the reforms. 

B. The Central 'Staff 

Like the judges, the "central staff attorneys are working extremely 

hard, are very conscientious, and'are being spread too thin. Filings 

of records now exceed 1,200 per year. The central staff attorneys 

"- 14 -



produce prehearing summaries on all the cases, and in addition 

produce draft opi.nions on approximately 15% of them. The central 

staff also produce research memoranda on all petitions and on all 

motions which the director is not specifically authorized to grant. 

The central staff attorneys are in danger of having their 

usefulness diluted by the growing case loa·d. The prehearing summaries 

and draft opinions which we sampled were quite literate and profession­

al, and compare well with those we have seen in other jurisdictions; 

yet the summaries contained the occasional honest admission that a 

specific fact situation or case history was too complex to be ade­

quately summarized in such a report. Our interviews with the judg~s 

support our conclusion that the central staff attorneys are producing 

work of a high quality, and are very ably supervised; yet their use­

fullness to the judges is being threatened by the volume of the cases 

which they review and research, combined with the reluctance of the 

, judges to rely unduly on preliminary research in the face of the~ in-

" creasing volume lest they abdicate their responsibility to deci'de the 

cases independently. 

We also conclude that the central staff directors, like the 

judges, are preoccupied with the challenge of producing adequate re­

search on every case coming before the court, to the partial exclusion 

of developing alternative methods of coping with the volume. The 

supervisor of the prehearing attorneys ~xpressed concern about main­

taining the accuracy of the recommendations in the prehearing summaries. 

She suggested that the inclusion of the recommendations for disposition 
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be eliminated in those cases where it could not be made with 

sufficient confidence. We disagree. When an attorney includes 

his or her recommendation for the ultl'mate d' 't' lSPOSl lonof a case, 

the deciding judge can then assess that attorney's bias, if any, 

and account for it while independently arriving at a decision. 

Further, requiring a recommendation from an attorney encourages 

the attorney to think the issues through. We conclude that the 

central staff should have their efforts focused on a smaller number 

of appeals, on which they can expend great~r effort, and should 

serve as support staff to any alternative methods of case disposi-

tion the court selects. Th . k . e rlS s lnvolved in so deploying the 

central staff will be addressed later. 

C. The Clerk's Office 

Though the Court of Appeals' case load has doubled in the 

las~ decade, the clerk's office staff has only increased by one 

employee'. Yet the office processes cases at a volume that satis­

factorily supplies the judges' cu~rent disposition r?te. This ability 

to meet such a drastic change in case load with minimal increase in 

personnel is due to the staff performing near the limits of their 

capacity. If the case load continues to increase, additional staff 

and a revi s i on of work assi gnments wi 11 be necessa ry . 

The clerk is currently the only attorney in his office. His 

work day is therefore dominated by those office tasks that require 

legal training, leaving little time for identifying and solving 

systemic problems. In the clerk's absence, the office cannot perform 
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the majority of tasks requiring a professional. If the clerk were 

to become seriously ill or accept another position, the office would 

be' severely handicapped until a new clerk could be recruited, hired, 

and trained. Orientation of a new· clerk of court by office subordi­

nates and Supreme Court personnel is awkward. 

The current work allocation will be inefficient if the number of 

staff is increased. Since each deputy clerk is assigned one entire 

office function, any new employee would have to accept a fragmented 

function that would reduce the senior employees I individual areas of 

responsibility and perhaps decrease staff accountability and motiva­

tion. The work structure's inflexibility would. also make the assump­

tion of new jurisdiction or the impiementation of alternative case 

disposition methods very difficult. 

Staff estimate that one hour of each work'day, or approximately 

13% of the office's work load, invo'lves answering attorney questions 

on format and deadlines which are answered in the appellate rules. 

Additional staff time is spent in ,correcting the format of filings 

while recdrds and briefs are still being retyped, although changes 

in court printing techniques now allow copies to be made from 1etter­

sized originals. The court is therefore spending a substantial amount 

of its support personnel resources in giving out information which 

attorneys could obtain for themselves, and in producing final copies 

of a quality that should be expected from the attorneys' original 

submissions. 

Court retyping also contributes to litigation delay since many 
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extension of time to file briefs are due to attorneys I tardy 

receipt of the official record or of the OPPOSing party's brief. 

At a cost of $3.00 per original page, this practice is expensive 

for the 1itiga~ts, or in the case of criminal in pauperis cJse~, 

for the state.' (Civil in pauperis cases are denied the c1erk ' s 

office services of format correction or quality copying.) 

The clerk does not view the current assignment of his office 

as including the identification of tardy cases, prompting attorneys 

to submit overdue documents, or suggesting the djsmissa1 of.inac~ 

tive appeals. Since the court's current jurisdiction does not 

include activities taking place prior to 150 days after the filing 

of the notice of appeal, case management is necessarily limited in 

any event to oniy part of the appellate process, and current data 

gathering procedures do not provide the information needed to 

identify delinquent cases. 

If the "court should decid~ to adopt any alternative methpds of 

case disposition, such as an appellate settlement conference, it 

will be necessary for the clerk's office to maintain more current 

and somewhat more detailed information on all appeals. This addi­

tional information could also help the court to forecast its work 

load and would be useful for reference in future discussions with 

the legislature. 

Fi.1ing storage is nearing capacity, limited both by current 

facilities and by current records nlanagement practices. The clerk's 

office staff assess both the storage room and the basement as being 
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overcrowded. While·office space ,is suffici~nt at present, any 

increase in filings unaccompanied by changes in records retention 

procedures would soon result in cramped quarters. 

I I 1. Recommendations 

The court must develop alternative method!;, of diJposing of 

appeals without disturbing the extraordinarily high productivity 

of the judges.' To do this, the court must create flexibility in 

its central 'research staff and in its clerk's office to enable it 

to explore these alternatives. The judges must understand these 

alternatives and let not let them make substantial demands upon 

the judges' time. Any methods adopted must be clearly understood 

by the practicing bar, and be acceptable to it at least in principle 

and eventually in practice. 

A. The Supreme Court Danger 

At present the Supreme Co~rt is disposing of a respectable 

volume of cases, but far 'less than the volume in the Court of 

Appeals. Tbis discrepancy has produced a rather awkward relation­

shi p between the two courts. (~Je have not as yet i ntervi.ewed any 

members of the Supreme Court.) The judges of the Court of Appeals 

were both unwilling to appear unable to cope with their own case 

volume, and yet keenly aware that their expected output was numeri­

cally f~r below that demanded of the justices of the Supreme Court •. 

On this point we volunteer our observations regarding the allocation 

,of cases between a court of last resort and an intermediate court 
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of appeal. 

The worst thing that could happen would be for the Supreme Court 

to reach into the case load of the Court of Appeals and take up cases, 

regardless of subject matter category, which it considered to be of 

sufficient public interest to merit decision by the Supreme Court. 

This could result in a vicious cycle of case allocation which would 

threaten the effective operation of both courts. We have observed 

this unfortunate pattern in various stages of development in several 

states. First, the supreme court of a state becomes overburdened with 

cases, and an intermediate appellate court is created. Then the inter­

mediate court itself becomes overburdened and the supreme court tries 

to help by taking selected cases on a case by case basis, regardless 

of subject matter, prior to decision by the intermediat~ court. In 

short order the intermediate court begins to perceive itself as being 

allowed to decide only cases of lesser importance, and resentment builds; 

at the same time, the judges begin to take more time writing longer 

opinions on those cases of. greater importance which have escaped the 

screening of the supreme court. The supreme court, having assumed 

the burden of deciding the selected additional cases, begins to resent 

these longer opinions with their longer preparation time. The inter­

mediate court has trouble recruiting new judges of sufficiently high 

caliber, due to the per.·c~ption of the court as one which only decides 

lesser cases. This difficulty in acquiring new. intermediate court 

judges of appropriately high ability leads' to the' supreme court coming' 

to regard the other court as being less competent; accordingly, the 

supreme court takes up cases of decreasing difficulty which serves to 
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aggravate'the process. The end result can be two appellate courts 

which do not in normal terms speak ~o each other: the supreme court 

resenting the intermediate court bec'ause of the ever growi ng burden 

on the supreme court which the intermediate court was created to 

eliminate, and 'the intermediate court resenting the supreme court 

for appropriating all the cases of sUbstantial interest. This vicious 

cycle can lead to a total breakdown of the operation of both courtsw 

Therefore~ it ;s recommended that if the Supreme' Court should 

at any time decide to assume part of the burden of the Court of 

Appeals' case load, it should only be done by assuming a predetermined 

category of cases--e.g., felonies, or civil cases of some particular 

category--and not by taking cases of "sufficient interest". Othen . .J"/se, 

the Court of Appeals would be better left to develop its own methods 

of reducing volume. 

B. The Attorney's Handbook 

We recommend that the Court of Appeal s (and the Supreme ,Court, if 

it desires) prepare and distribute an attorney's handbook along the 

genera 1 1 i nes of the one \'/h i ch we have s upp 1 i ed to the court. (A copy 

of this handbook, produced by the state court of appeals in St. Louis, 

Missouri, is appended to this report.) This document can be produced 

inexpensively and will serve, among other things, to assist those 

attorneys who are pursuing an appeal for the first time. (Figures are 

incomplete, but we ~stimate that such first-timers constitute about 

25% of the average appellate court's cases.) It would, be a plain 

English, not-for-citation manual covering the mechanics of pursuing 

I 

I 
/ 

an appeal and emphasizing those aspects of the process which for. 

one reason or another are regularly'overlooked or misunderstood. 

The handbook can be quickly and inexpensively updated, and since it 

can be made available at the trial court level it can inform the 

practicing bar 'quickly of any significant changes in appellate 

substance or procedure. We recommend that the central staff immedi­

ately be assi,gned the task of drafting such a handbook, to be re­

viewed by the clerk's office and the judges of the Court of Appeals, 

and then published. Again, it is not intended to be encyclopedic ,in 

its treatment of the appellate process, but to be a point of first 

reference. 

C. The Reorganization of the Central Staff 

The present philosophy regarding the cent~al staff attorneys 

parallels that regarding the judges of the Court of Appeals: get 

the best you can and keep them as long as you can. This approach 

has been successful so far bu~ it is necessary ,to exami ne it ,at this 

point before it creates ~roblems. There are three major difficulties 

with hiring central staff attorneys on a permanent basis. 

The first difficulty is one that is often summarized in the 

phrase, "shadow judiciary". If a court has research attorneys who 

are employed on a de facto permanent baSis, the danger is not that 

they will not be competent--the court would detect that--but that 

they will be compet~nt and will remain too long. If a judge has 

been receiving memoranda from an attorney for several years and has 

received no bad work, no sloppy or misguided research, the temptation 

... ,22 
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to the judge increases to simply approve the memorandum and issue 

the opinion without independent review. This temptation increases 

further as th.e volume grows. Although cases may be correctly de­

cided, an ethical 'question arises since it was the judges who 1tJere 

popularly elected and not the staff attorneys. 

~he second danger fs that as the centra 1 research attorneys 

acquire seniority, the court loses some very valuable flexibility. 

Central staff attorneys can be deployed to meet a wide assortment of 

demands upon a court's time without reducing substantially the court's 

ability to produce opinions. They can, as the court's staff now do, 

perform preliminary reserach on petitions for writs and on motions; 

they can also research potential changes in appellate rules and in 

legislation, explore the ramifications of alternative methods of 

disposition of appeals, help to establish such methods, and in general 

serve as a flexib12 resource for the court. To a very substantial 

degree this flexibility is lost as the central staff attorneys gain 

seniority. One cannot assign just any duty to an attorney who has 

. been with the court for years. To the degree that this flexibility 

is desirable, retention of central staff (other than the staff 

directors) beyond a few years is undesirable. 

The third difficulty is purely economic .. If an attorney remains 

in the court's employ, the court must provide at the very least an 

annual cost-of-living sala'ry increase. When one adds merit raises 

for good work, in rather short order the' salary of a capable central 

staff attorney grows substantially beyond that of temporary staff. 
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The difficulty here is allied with the consideration outlined' 

above: if an attorney is to be restricted to non-judge functions, 

that attorney can become very expensive in view of the work done. 

IF the attorney begins to perform judge functions, then the salary 

is more defensible--but the functions performed come into question. 

Our observation has been that central staff are most valuable 

to an appellate court when they perform two fu t· . nC~lons: routine 

screening--work involving only a modest level of complexity--and 

flexible support, which can be very complex: serving as temporary 

"extra clerk" to a Judge, reviewing appellate rules for the court or 

for presentation to the legislature, serving as support staff to 

innovations such as appellate settlement conferences or accelerated 

dockets, and so forth. These functi ons, routi ne and fl exi b 1 e, are 

both inhibited to some degree When central staff are retained for a 

long period of time. 

We suggest, therefore, the following two-tiered structure. 

~Je recommend that, excluding specifically the director of the 

central staff and the supervisor of the prehearing staff, all attorneys 

be hired for a fixe.d term, possibly two or three years. Each attorney 

would be notified upon hiring that he or she would be expected during 

the first half of the employment period to perform essentially routine 

work for the court--research on motions and petitions" providing 

prehearlng summaries~ At the end of the first half of the projected, 

term of employment, the attorney would, if capable, be promoted to 

a senior level (with an appropriate salary increase) and be assigned 
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duties at the discretion of the director of the central staff 

department. Those duties would include the preparation of pre­

hearing summaries and draft opinions, but would also involve 

assisting the court in establishing alternative disposition programs 

such as settlement conferences and accelerated dockets; updating 

the attorney's handbook; assisting judges on extraordinary matters 

such as election cases or rate cases; researching rules changes and 

legislative proposals; and any other work the director felt was 

appropriate. The director would make every reasonable effort to see 

that the senior attorneys came into direct contact with the judges 

of the court. A t the end of the predetermi ned .term of emp 1 oyment, 

the attorneys would be expected to seek other jobs. 

This arrangement \'lOul d provi de the court with a central staff 

which could both perform the function of providing prehearing sum­

mari~s and draft opinions, and also supply flexible support to the 

court for a variety of other tasks. The attorneys ~ould learn a good 

deal about appellate procedures during the first half of their term of 

employment, and would receive the opportunity to work directly with 

the judges' duri ng the second ha Tf. Si nee they woul d not become 

permanent employees, the long term problem of riSing salaries would 

be avoided,. which would enable the court to pay the director and the 

supervisor higher salaries, thereby enabling the court to keep them 

to provide stability to the central staff operation. Finally, the 

problem of the "shadow judiciary" would be avoided. 

This arrangement would also help solve a problem endemic to 
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central staff attorneys, that of lack of feedback. If central staff 

attorneys do their job properly, the judges are able to take their 

research and proceed without direct communication with the attorneys; 

we analogize the procedure to handing on the baton in a r~lay race. 

Unfortunately, this means that the attorneys rarely receive any indi­

cation as to how well they are doing, and how they might improve their 

work. They rely principally on two sources of feedback: comments by 

their supervisors, who may themselves be receiving little regular 

response from the judges, and reviewing the final opinions to see 

whether their recommendations were followed. This latter approach is 

notoriously untrustworthy since a research memorandum may be extremely 

useful to the judge although he decides the appeal differently, and a 

poor memorandum may recommend the same decision which the judge reaches 

after doing all the research independently. This lack of direct feed­

back has been observed in other courts to lead eventually to some 

difficulty in keeping and hiring qualified attorneys .. Under the 

proposed arrangement, the staff attorneys would perform their research 

. in the absence of regular feedback from the judges, but they would 

know that during the second half of their term of employment they 

W041 d receiVe the occasional opportunity to work directly with the 

judges. 

We recommend further that the central staff be relieved of the 

responsibility of performing preliminary research on 100% of the 

appeals and other matters filed, so that they may perform other tasks 

as directed (preparing an attorney's handbook, etc.) and also that 
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they may. perform more substantial research on the matters which they 

do consider. With a steadily increasing volume of appeals, the 

cet:ltral staff are confronted with a dilemma: either increase the 

size of the staff accordingly, which presents management problems, or 

gradually and painfully reduce the scope and depth of the research 

performed on each case, which presents the danger that the summaries 

will become little more than cover sheets to the files. This has been 

observed in other states. If the staff are allowed to let some cases 

by without researching them, they can perform more useful \'Iork on 

those they do research. The directors should be assigned the respon­

sibility of selecting cases to be researched by central staff. 

We also recommend that the central staff attorneys be officially 

authorized, pursuant to Rule 9(b)(6), to order up the transcripts in 

cases in which they consider it to be appropriate. One valuab1e 

function of a central staff is to insure that the case described in 

the record and the briefs is the one which actually occurred. At 

present, the clerk's office reports that opposing counsel contest the 

accuracy or completeness of the prepared record in only about 10% of 

the cases. In our opinion, this is a very low percentage and it raises 

suspicions about the accuracy of the records in describing the cases. 

Too often attorneys alter the facts, often uncpnsciously, perhaps out 

of a sense of drama or just plain intellectual boredom, and both 

sides find themselves arguing issues which are not to be found in the 

transcripts. The central staff attorneys can perform a valuable 

service by policing the accuracy of the records. 
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In conclusion, the central staff is one of the few potential 

sources of flexibility in a court which is straining to stay 

current. The' judges cannot be taken away from their duties' without 

severely impairing the productivity of the court, but the central 

staff attorneys, to some degree, can. 

B. The Establishment of an Appellate Settlement Conference 

We recommend that the Court of Appeals establish an appellate 

settlement conference using a retired judge. The conference shOUld, 

if possible, be established in such a way as to permit eventual 

statistical evaluation of the effectiveness of the procedure. The 

conference should also be ~o constructed as to allow the settlement 

judge to hold conferences on cases as soon after the appeal is filed 

as possible, to allow the litigants the maximum incentive to settle 

and thereby to reduce the costs of the appeal. A central staff 

attorney should be assigned to assist in the initial installation 

of the conference procedure, incl~ding the drafting of any rules which 

may be necessary to establish a settlement conference and the deSigning 

'of an information form for use by the settlement judge in each case. 

Eventually, this procedure may be established in other parts of the 

state. 

The Northeastern Regional Office of the National Center for State 

Courts has established appellate settlement confere~ces in three 

courts, the Supreme Court of Connecticut, the Supreme Court of Rhode 

Island, and the Superior Court (the intermediate court of appeals) of 

Pennsylvania. These programs have been designed and are being conducted 
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so as to permit eventual empirical evaluations of their effectiveness. 

Pending such evaluations, any estimates of the effectiveness of them 

are incomplete and subject to revision, but at present the available 

evidence indicates that a properly designed appellate settlement con­

ference, using -the services of a retiredjudg~ three days a week, 

using also a central staff attorney during the start-up period, and 

using approximately one half of a secretary's time for those three 

days each week., can produce an average mi nimum of over 50 settl ements 

and withdrawals per year initially; the evidence-also indicates that 

this productivity may well increase with time as the practicing bar 

become accustomed to the idea. 

These estimates, of course, are drawn from the experiences of 

three northern states, and the results could well be quite different 

in North Carolina--the rate of settlements could be smaller or greater. 

Therefore, we recommend that the-conference procedure be so designed 

" as to permit an eventual statistical evaluation' of the procedure so 

that its effectiveness can be independently assessed. The procedure 

should also be designed to allow the evaluator to examine not only 

the overall effectiveness of the settlement conference procedure, but 

also to examine the question of whether there may be some particular 

category of case which in North Carolina is especially suitable to 

settlement at the appellate level. 

The basic premi?e of an appellate settlement conference is the 

same as that of a settlement conference at the trial level: in many 

instances, parties and counsel are more likely to arrive at fair and 
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satisfactory settlements if the topic of settlement is introduced 

by an experienced but impartial person not involved in the litiga­

tion and if the discussions take place in a neutral forum~ Counsel 

and parties are usually reluctant to introduce the topic of settle­

ment for fear ft might be taken as a sign of weakness in their cases 

or in themselves. This reluctance may lead to cases proceeding 

through the entire legal process despite the fact that a settlement 

was possible. We have observed also that in many instances a case 

on appeal may be in some way connected with a case or cases in the 

trial court; in such instances the attorneys are usually unable to 

resolve the various issues to bring about a settlement of all the 

cases, but a settlement judge often can, to the benefit of both the 

appellate and trial courts. 

To initiate such a procedure, three preliminary steps are 

necessary. First, the court must begin to consider whom it would 

sel.ect to hold the appellate settlement conferences. We urge- that 

the person be a judge, probably -retired, either from the trial or 

th-e appellate bench. Employing a judge for thi s function has two 

crucial advantages. For one thing, the judge will not feel under any 

compulsion to produce a "box score" of settlements as a justification 

for employment, as a non-judge might. For another, the very fact that 

a judge is holding the conferences operates to put the stamp of 

legitimacy on the id~a of settling cases after the trial has concluded 

and one side has lost. There is no intrinsic reason why a case may not 

be settled after the trial--indeed, a reasonable settlement is arguably 
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more feasible after both sides have seen the other's evidence. Yet 

an attorney who has just lost a trial is understandably shy about 

suggesting settlement, at least until he has rebuilt his aggressive 

image by initiating an appeal, and the danger is that the possibility 

of settlement may be liost in the details of appeal. If the court 

employs a judge to preside over settlement'conferences, the prestige 

of the court is tacitly conferred on the concept of post-trial 

settlement. 

The judge may be a retired appellate judge or a retired trial 

judge. Both have been used in conference procedures instituted by 

the National Center with apparently equal success. It is necessary 

only that the judge chosen be a person who enjoys the respect of the 

bar and who has the necessary qualities of mind and personality to 

pursue ~ettlements vigorously without in any w~y offending or dis-

, tressing the parties. It is not necessary that the settlement judge 

, be 'especfally 
, 

the unanimous 

conversant with fine points of appellate law; in fact, 

opinion of the appellate se~tlement confer'ence judges 

we have spoken to is that cases very'rarelY if ever settle lion the 

law"; rather, they settle as a result of other factors--including 

expense, fatigue, emotion, and practical modifications of the judgment: 

The second preliminary step is 'to design an information form 

to be filed with the Court of Appeals no later than the filing of 

the notice of appeal in the trial court. Samples of information 

forms designed for the Rhode Island Supreme Court are appended to 

thi s report. That court, like the North Carolina Court of Appeals, 

- 31 -

. . , 
...... 

---

, , 

~ f'l 
! : 
Ii 

[ \ ' 
I' 
1 

f [ I 
J 
! 

I 
ill 

W i 1,1 , 
! 

Ii 
Ii n 
'! UJi I,J 

r h 

Ii 
"" 

~~ jl 

11 
n 

I n 
I H 

n 
n 
u 
u 
l] 

-j u 
n 
u 
r I 

. "-<"-- .... _--< .-. 

takes jurisdiction of an appeal only after the record is filed; 

yet it found that to conduct an appellate settlement conference 

effectively, it needed to have notice of the appeal from the earliest 

possible point., While it was about the task of designing an informa­

tion form for civil cases, the court decided it would be useful to 

obtain information on all cases which were likely eventually to reach 

it, so forms were designed for writs and criminal appeals, and a 

special order of court was promulgated requiring that they be filed 

with the appel1ate court in all cases. The civil form performs two 

additional functions. It allows the settlement judge to have before 

him some basic information about the case so that he may begin intelli­

'gently to conduct the conference. It also allows him to conduct the 

conferences as early in the appellate process as possible. The 

settlement judge in Rhode Island has stated that in his opinion, 

large cases 'involving large amounts of money can be settled, if at all, 

at any point in the appellate process; but the smaller cases almost 

always must be addressed early on before the cost of appellate 

litigation--transcript, record, briefs--exceeds the amount in controversy 

and "the stakes get too high". We recommend that the central research 

staff be assigned the task of producing a first draft of such an infor­

mation form for civil cases, and, if the court so chooses, for all 

cases. As the settl ement conference procedure develops, a centra 1 

staff attorney assigned to assist the settlement judge can modify the 

civil information form to include information which the settlement 

judg,e finds useful. 
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The third preliminary step is 9bviously to design some pro­

cedure bywhich the Court of Appeals will receive these completed 

information forms from the attorneys at the beginning of the appeals. 

We recommend that the court confer with the Supreme Court and that 

the two courts produce an appellate rule requiring the completion 

, and filing of such information forms no later than the required 

filing of the notices of appeal. 

Regarding this step, we offer the follo.wing observation. 
, , 

Eventually the appellate courts in North Carolina will be compelled 

to assume jurisdiction over appeals from the moment of their incep-

tion. This process has been observed in appellate courts throughout 

the country. Often it is described as a desirable step, and we agree; 

but more than that, it is inevitable. If there is an interval, 

however short or long, between the last entry by the trial court of 

its judgment or order and the assumption by the appellate court(s} 

of'jurisdiction, cases will get lost in that interval. Neither the 

trial courts nor the attorneys have sufficient motivation to police 

the progress of the appeals to insure that some cases will not die 

of neglect or proceed at an unacceptably slow pace, and in fact the 

attorneys may die, retire, or move away leaving appeals in this 

preliminary stage with the litigants waiting, assuming that action 

is being taken when it is not. The occasional scandal, the increased 

expense of such delays, and the sheer press of numbers eventually 

force appellate courts to assume jurisdiction of appeals from the 

earliest point. Therefore, we suggest that the appellate courts in 
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North Caronna draft any new procedures such as the information 

forms or an accelerated docket with an eye to the fact that even­

tually they will assume jurisdiction of the entire appellate process. 

E. The Establishment of an Accelerated Docket 

We recommend that an accelerated docket be designed and 

installed in the Court of Appeals. An accelerated docket, often 

referred'to as a "fast track", is a procedure whereby certain 

appeals can receive appropriately abbreviated treatment. The 

appellate court should be the one to decide which cases are to 

be placed on the special docket, but the suggestions of counsel 

should be invited. The docket should be designed so that cases on 

it are prepared more quickly and at substantially less expense than 

those on the regular docket, and are decided more quickly and usually 

with shorter opinions. The appellate court should have the option 

at all times of re~urning a case to the regular docket if it decides 

that full treatment is appropriate. 

At this point we also offer a general observatlon. The Anglo-

: "Ameri can sys tern of juri sprudence, in some contrast to the European 

system of codification, emphasizes the uniqueness of each case. 

The, appellate opinions traditionally set forth in some detail the 

particular fact situations which led to the decisions. To arrive 

at these individual decisions,the appellate courts developed methods 

which would inform them of the specifics of each case: transcripts, 

briefs, oral arguments. Then to insure that the decisions were 

accurately directed towards the specific cases, individually written 
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opinions were developed. The ;Y'oni,c result of this effort to 

fashion an appellate procedure which would respond to the unique 

features of each appeal was that the procedure itself has become 

uniform rather than unique: all appeals are expected to follow 

the same format (and suffer the expense of so doing), regardless 

of the, economic or persona'] factors involved. Appellate court 

reform is currently moving in the direction of designing alternative 

methods of resolution which can afford appropriate treatment to the 

individual cases, reserving the full traditional procedure for those 

cases which either intrinsically require them or which simply cannot 

be resolved any other way. 

We recommend that an accelerated docket be designed for the 

Court of Appeals of North Carolina along the following lines. First, 

in the information form, there should be a place for the attorney 

to indicate whether he would prefer his appeal to be assigned to 

the accelerated docket, and to give a brief statement of why; for 

example, an appeal may involve only a small amount of money, or an 

immediate decision may be desirable because one of the litigants is 

aged or ill. The attorney would not be allowed to determine whether 

his case went on the accelerated docket--that decision would be 

reserved for the Court of Appeals--but he would be allowed to state 

his preference. If the case were deemed appropriat~ for the accelerated 

docket, it would be heard on the transcript without a prepared record, 

thereby saving time and expense. The briefs would have a maximum 

length, and no extensions for preparation of briefs would be granted. 
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Oral argument would be shortened. Finally, the court would agree 

to make every effort (not, of course, to guarantee) to produce a 

sh6rt opinion as quickly as possible: such cases would go to the 

IIfront of the line" for decision. 

The National Center for State Courts has been monitoring and 

prepa~ing a preliminary evaluation of an accelerated docket along 

these general lines in the Court of Appeals for the state of Colorado. 

The procedure there is somewhat different from the one suggested here, 

but the principle is the same. All indications are that the procedure 

is a success: it apparently has increased the productivity of the 

court, reduced the expense to litigants, and received the approbation 

of the appellate bar. 

There is an argument for having an accelerated docket quite apart 

from the promise of increased productivity. In many instances, a 

straightforward ar:peal--an "easy II case--may be taken for preparation 

(transcript, etc.) and decision in the order of filing and assignment, 

and get stuck behind a complicated case. The attorneys and litigants 

in the more complicated case may well understand why it takes a certain 

amount of time to receive a deciSion, but those involved in the lIeasyfl 

case may be less likely to understand why their case takes equally as 

long. An accelerated docket allows the court 'to provide appropriately 
, 

prompt decisions on straightforward cases. At present, all the 

available evidence indicat'es that an accelerated docket does in fact 

result in a total savings of time to the appellate GQurt, that the 

court gains more on the accelerated docket than it loses by having 
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the straightforward cases culled from the regular docket; but there 

is still an argument for adopting an accelerated docket even if it 

were not to result in such an overall saving of time. 

It should be noted that the accelerated docket, like the 

settlement conference and the use of the information forms, can be 

described informally and at length in the 'attorney'S handbook 

recommended above; and as each procedure is adopted or changed, 

the handbook can be updated accordingly. 

F. The Establishment of a "Fast Track" for Criminal Appeals 

Criminal appeals pose a particular problem, in that the appellate 

court must observe the constitutional strictures which apply to such 

cases and therefore alternative methods of treatment have been slow 
to develop. 

However, the Northeastern Regional Office of the Nation~l Center 

for ~tat~ Courts has been working closely with the Rhode Island Supreme 

Court for the past year in developing a proposal for alternative dispo­

sition' of Criminal appeals which was designed originally by the appellate 

division of the Rhode Island Public Defender's Office. We antiCipate 

that this proposal will be adopted in 1980. Of course, it will be 

necessary for the procedure to be reviewed by the federal courts so that 

its constitutionality may be determined. However, it is entirely 

Possible that the North Carolina Court of Appeals may want to adopt 

this procedure for itself in some mOdified form (the procedure at 

present is des,igned only for a supreme court of five justices), and 

we encou~age the court to begin considering how it might modify it 
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for its own structure and nee s . 'd It ,'s also pos'sible that, if 

the Rhode Island court is for some reason delayed in adopting 

thi s procedure, North Ca~olina may want to go ahead with its own 

version. Rather than attempt to summarize the proposed procedure, 

we are appending a summary to this report., 

G. Management of Court Reporters 

At present, the court repor ers a t re supervised by the resident 

t district, and a~range for payment judges in ~ach superior cour 

We are sure that this works to the directly with the attorneys. 

disadvantage of the appellate sys em, an t d to the court reporters as 

t b~ centrally managed. well. We recommend that the court repor ers 

Under the current arrangement, there is no efficient method of 

part,'cular court reporter is keeping'up with determining whether a 

produce transcripts or is far behind. A reporter commitments to 

overloaded with transcript orders while another ' in· o'ne court may be 

t Of the court reporters would allow may be, i dl e., Cen tra I managemen , , 

for deploying the reporters ,where they are most needed,and would 

t production of transcripts and more efficient provide more promp 

'use of the reporters, and therefore of the taxpayers' money. 

The current arrangement also very l'j k,e ly operates to the 

It is almost certain that two disadvantage of ,the court reporters. 

I 1 . North Carol i na which have scenarios are occurring regu ar y ,n 

been observed in other states. First, there is the situation where 

large and expensive transcript but only pays the attorney orders a 

f th es timated cost as a deposit. the reporter a fraction 0 e 
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reporter is understandably left with less motivation to complete 

that transcript than others where the full amount ha~ been paid 

in advance, and may in fact subsequently encounter difficulties 

in collecting t~e balance. Second, there is the situation where the 

attorney orders a transcript but asks the reporter to defer starting 

on the transcript until further notice~ The reporter is left not 

knowing'whe~her that transcript i~ really owing--has, in fact, really 

been lIordered"--or not. 

We recommend that the appellate courts begin to take steps to 

put court reporters under central management; and that ordering a 

transcript be defined as depositing the full estimated cost of the 

transcript in advance with the central manager who will then pay 

the sum to the court reporter immediately upon, but not before, 

delivery'of the completed transcript to him. This system could work 

generally along the following lines: 

1. Upon completion of a trial, the court reporter would 

estimate the length of the transcript (this can be done with 

. great accuracy) and file with the 'manager of court reporting 

a statement that the court reporter recorded that trial and 

an estimate of the length of the transcript. 

2. An attorney wishi.ng to order a transcript would go to the 

manager of court reporting and place the order, stating the 

trial and the name of the court reporter. 

3. The manager would look in that court reporter's file, figure 

the cost of the transcript from the estimate of its length, 
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4. 

5. 

and collect the full amount of the estimated fee in advance. 

The manager would notify the reporter that the transcript 

had been ordered and would direct the reporter ,to begin 

preparation immediately.' The preparation deadline would 

be set. 

When the reporter completed the transcript; he would deliver 

it to the manager and collect the full deposited fee. The 

~anager would be responsible for dealing with any refunds 

or further amounts due .. 

6. The. manager would notify the attorneys and the appellate 

court that the transcript had been filed and that the time 

for preparing the record or the brief had begun. The 

attorney would be permitted to check out the transcript to 

work on the record or the brief, if necessary. 

. Thi s' procedure woul d have several advantages over the current 

sy~tem. Court reporters would not be in any doubt at any time as to 

how many transcripts they owed. Court reporters woul'd not have to 

chase attorneys to collect the remainder of their fees upon completion 

pf the transcripts. The manager would know at all times how many pages 

of transcript were owed by each reporter and would if necessary be able 

to reassign'reporters to make their work load equal. The state could 

collect the interest on the money deposited for pending transcripts. 

The court reporters would have an incentive for compl'eting the tra.n­

scripts: when they wer~ done, they would be paid in full. And the 

manager woul d be abl ~ ·-to keep the appell ate courts informed as necessary 
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of the progress of transcripts ordered. (Among other things, this 

could enable the appellate courts to identify those cases in which 

~~ appeal had been filed but no transcript ordered.) 

Finally, litigants would be compelled to consider at. the very 

outset of the appeals whether or not they wished to pursue the 

1 Unde r the present system, it is quite possible for an appea .s. 

attorney to file an appeal, order the transcript, and then receive 

the transcript and the bill for it some months later, at which time 

the attorney may inform the client for the first time of his liability 

for the full amount of the cost of the transcript. This can lead to 

many appeals being pursued in ignorance of the financial consequences. 

The proposed system would ~llow the client to be inform~d, at the 

start, of the full amount of the transcript cost, enabling him to make 

a more informed choice as to whether or not to pursue an appeal. This 

could be reinforced if ordering a transcript were to b~ made a 

specific prerequisite ,to filing a non-voidable notice of appeal. 

A procedure of this nature would also enable the court eventually 

to adopt a case tracking procedure along the lines of that recently 

designed for the Rhode Island Supreme Court. A copy of that proposal 

is ~ppended to this report. 

H. The Clerk's Office 

The clerk's office staff should be increased by one attorney. 

Th'is "chief deputy clerk" should assume the majority of the cler,k's 

routine legal func~ions, freeing the clerk for case load and personnel 

man~gement. This person should be trained to assume the clerk's duties 

.- 41 -

. ~.--- -.----.---.~~-~-~'''. ,. 
< 

I 
~ 
fl ~ 
II ~ 

.~ 

! !. 1 
1 

tJ ~ 
\1 

1 n 
! 

n 
[J 

o 
[1' 

rl 
fl 
[J 

r 0 
t 

, 11 D . 
I ""'"'=='"""" __ '_"-

/ 

when necessary. This chief deputy ·clerk could also be delegated 

the tasks of maintaining the statistical and ministerial procedures 

necessary to 'support any new alternative case disposition. techniques, 

and of maintaining the court library. 

Deputy clerks should be assigned responsibility according to 

case type; this involves assigning all clerical functions of an 

entire case category to one employee. For example, one deputy clerk 

would be responsible for processing all divorce appeals from start 

to finish. This would make possible.a more flexible use of staff. 

If the case load grows, the clerk could assign two deputy clerks as 

a team to a given category of appeal. An article on this "team 

process" i.s appended to this report.' 

This method of work assignment has advantages for all concerned. 

The employee gains increased responsibility, variety in the work 

content, and a sense of accomplishment in managing an entire process. 

The court gains increased accountability and productivity from its 

employees. 

Eventually it will be necessary to inform attorneys that, while 

the ~lerk's office will continue to check documents for legal 

correctness, all records and briefs will ~e printed exactly as 

submitted in spite of format or other non-legal mistakes or, alterna­

tively, they will be rejec.ted if the errors are too. extreme. Reducing 

attorney dependence in this manner will significantly increase the 

available personnel resources, decrease the typing and printing costs 

charged to the litigants, and reduce delay in the filing of briefs 
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caused by tardy receipt of official copies. 

The clerk's office should assume an affirmative administrative 

role by initiating caseflow management, and by using the data 

provided in the information forms discussed above. The clerk may begin 

limited caseflow management by establishing methods of regularly 

identifying tardy post-docketing cases, and by discussing with the 

Chief Judge how the court can best stimulate delinquent attorneys 

to file documents promptly. 

Any efforts to increase court effectiveness must be informed 

by detailed and current case statistics. A satisfactory data 

collection procedure can be designed to be inex'pensive, minimize 

staff demand and meet the Court of Appeals' specific needs. Statistics 

are critical to forecasting work loads, in det~rmining if the court 

is coping with caseload demands, and in evaluating the success of 

. prpcedural or managerial changes. 

The addition of a new professional, an increase in total case 

volume, or a change in jurisdiction shoultl be met with more efficient 

methods of storing records. We recommend that the clerk's office 

adopt the procedure of microfilming closed case files, to increase the 

amount of available space. The microfilm could be kept in the court 

house and the closed paper files could be stored elsewhere. Some 

information on microfilming is appended to this report. 

A reduction in the number of copies made for court use would 

.a1so diminish storage demands. If the court expands its jurisdiction 

over the entire appellate process, it may have to increase the number 
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of employees in the clerk's office at some point, and eventually this 

may lead to the clerk's office needing larger quarters. 

The clerk, and perhaps a chief deputy clerk, should be offered 

opportunities tp attend judicial administrative seminars, as well as 

relevant local administrative educational courses, to increase their 

knowledge of how other organizations are coping with similar problems. 

Joint meetings attended by the c'Ierk, the central staff supervisors, 

and the Chief Judge should be held regularly to discuss planning and 

the impact that changes may be having. 

I. The Certiorari Alternative 

In our interviews, we encountered speculation that the court would 

eventually be compelled to el'iminate appeals of right in certain types 

of cases and sUbstitute certiorari. Like adding another law clerk for 

each judge (which we recommend the court avoid), this alternative is 

possible but'not advisable. It would be better to attempt first to 

contend with the rising volume of appeals by developing alternative 

methods of disposition rather than by developing alternative methods of 

assuming jurisdiction. 

One primary difficulty with resorting to certiorari is that the 

decision of whether or not to accept jurisdiction is usually assigned 

to some judges of the court who are then given responsibility for 

deciding for all the court, a time consuming (if properly performed) 

responsibility; otherwise, all the court must decide, which in a twelve 

judge court is not feasible. Judges have different objective and sub­

jecti,ve criteria for accepting jurisdiction of appeals, based in par:t 
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on their own differing backgrounds and areas of experience and 

expertise. This can lead to inequal it yin granting certiorari. 

Some courts, notably the Supreme Court of Virginia, have 

adopted total certiorari jurisdiction. We have encountered in' 

interviews some skepticism on the part of attorneys regarding 

the amount of time and attention which the court devotes to these 

petitions. We do not attempt to judge whether this skepticism 

is justified, but we are convinced that the criticism is unavoidable 

in cases of certiorarl and we prefer other methods of coping with 

volume whenever possible . 

IV. Summary 

The North Carolina Court of Appeals is cuirently stretched near 

its limits. It is ably staffed with judges, central staff attorneys, 

and other s~pport staff, but it cannot contend with further increases 

in,its case load without eith~r making structural changes an~ adopting 

alternative ~ethods of case disposition, or else adopting undesirable 

alternatives such as denying appeals to certain categories of cases 

or havi~g the Supreme Court assume part of the ~olume, which has 

particular dangers if it is done on a case by case basis and which if 

done otherwise may only operate to defer structural changes. 

The court needs to adopt a variety of changes, some of which can 

be done' promptly without further authorization and some of which 

require the cooperation of the Supreme Court and the legislature. 

These changes are aimed at increasing the disposition of appeals ,without 
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seriously disturbing the judges who are producing opinions at 

a very remarkable rate. They are also aimed at expanding the 

jurisdiction ~nd the control of the court over the entire appellate 

process. Eventually, the court will need to address such questions 

as eliminating the printed record in favor. of using the transcript, 

and policing the timely filing of all steps in the appeal, not only 

those occurring after the filing of the record/transcript. All 

t 1 changes ,and all changes which involve the policy and· struc ura 

adoption of alternative methods of case disposition require the 

understanding and agreement of the judges and the support of the central 

staff and the clerk1s office, who must adopt procedures to enable them 

to assist the court in making these changes. 

# # # 
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A. INTRODUCTION 

This manual consists of a summary of the basic p~ocedural 

requirements for processing direct appeals and extraordinary 

remedial writs in the St. Louis District of the Missouri Court· 

of Appeals. It is designed to be used as a reference tool and 

general information guide for attorneys practicing before this 
, 

Court; it is not to be used as a substitute 'for the Missouri 

Rul~s of Court (Supreme Court Rules). 

Appeliate practice before the St.Louis District of the 
\ 

Missouri Court of Appeals is governed by the Supreme Court Rules, 

which are applicable to all districts of the Missouri Court o~ 

Appeals,' and certain Special Rules promulgated' by the St. Louis 

District. In addition, over the past few years this Court has 

established se~eral internal procedures and policies relating to 

the perfection of appeals. Members of the Bar practicing'before 

this Co'urt should be aware of these Special Rules and internal 

practices in addition to the Supreme Court Rules. Although the 

material included herein should prove informative and helpful 

to members of the Bar practicing before this Court, this material 

shall not provide the sole basis for any action, taken by any party, 
, . 

relative to any ap~eal.or other proceeding pending be~ore this 

Court. Reference should be made to the actual text of the Rules 

governing appellate practice and the decisions of the Missouri 

Courts for authority. 
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B. THE .APPELLATE PROCESS: STEP BY STEP 

The following is a step by step summary of the procedure for 

filing and )~erfecting direct appeals in the St. Louis District of 

the Missouri Court of Appeals. It is intended to be both a logical 

beginning-to-end overview of the appellate process (as contemplated 

by the Supreme. Court Rules) and a practical guide to attorneys 

practicing before this Court. 

I ... 'STEP 1: PRESERVING THE RECORD 

, "Althoug~ the' appellate machinery is set in motion upon the 

filing of the notice of appeal, the appellate process actually 

begins at the trial level, in the trial cour~. Counsel and the parties. 

are bound by the record made at the trial level. • Trial errors . 

cannot be raised for the"first time on appeal. Two things are 

important to keep in mind in ,this regard. 

First, objections dUl:'ing trial must be til:lely and specific. 

Untimel~ or general objections preserve noth~ng for appellate review. 

Second, in jury tried cases, allegations of error must be 

included in a motion for new trial to be preserved for appellate 

"review. A motion for new td.al must be timely filer.l in the trial 

court and must be specific as to the allegations or error.. In a 

civii case a motion for new trial must be filed withIn 15 days 

after the entry of judgment on a jury v~rdict (judgment is entered 

as of the date of the verdict). The time for filing may not be 

extended either by the trial court or the appellate court. In a 

crimina! case a motion tor, new trial must De filed ~rithin 10 days 

after the return of the jury verdict but prior to judgment (judgment 

is generally entered at time of sentencing). However. the time for 

filing may be extended by tl,1e trial court for an additional period 

not to exceed 30 days, provided proper application is made within the 

original 10 day period. The extension must be a part of the record. 

A motion for new trial, timely filed, is automatically overruled at 

the expiration of 90 days after the motion is filed if not ruled on 

prior 'to that time. 
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In co~rt tried cases a motion for n~w trial is not necessary 
to preserve error for appellate review. However, 

n~w trial is to be filed, it must be filed within 
if a motion for 

15 days after the 
entry of judgment. 

II. STEP 2: NOTICE OF APPEAL 

Before the appellate court processes can. begin, 
b • ~ e .9~ven to the trial court of a party's intention to 

notice must 

appeal from 
an adv~rse judgment or ruling of that court. 

This notice of appeal must be filed with the clerk of the trial 

court not later than lQ days after the judgment or order appealed 
from becomes f!nal • 

In civil cases the judgment becomes final 30 days after the 

entry of thejud~ent if no timely motion for new trial is filed. 

In civil cases tried before a jury, judgment is entered as of.the 
date of the verdict. 

If a timely motion for new tria'l is filed, 
the judgment, previously entered, b f" ecomes lonal on the date of 
d" "i loSPOSl, t. on of the motio.n for new trlo" al or t th ." 

a e exploration of 
90 d. ays from t.he filin f th g 0 e motion for new trial, Whichever 
occ~rs first •. 

In criminal cases the judgment is final when the motion for 

new trial is o~erruled, judnment is entered " 
~... lon accordance with the jury 

verdict and sentence is imposed. 

Xt is. important to note the dual effect. that the fa,ilure 
to f~le a timely motion for new trial has on 

an appeal--(l) alleged 
trial errors are not preserved for appellate . review and (2) the , 
date for filing the notice of appeal continues to run 'from the date 
of judgment , ...... ~. .." 

.,J. ~ • 

At the time of the filing of the notice of appeal with the 

clerk of the trial court, a $20 docket fee or 
a forma pauperis 

finding must also be filed. A" " 
Jurlosdictional statenent must also be 
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filed either in the trial court at the time of the filing of the 

notice of appeal or within 10 days thereafter in the appellate court. 

'd' '1 'ements Beginning July 1. 1918. Thes~ are jurJ.s l.ctJ.ona requJ.r • , 

it will also be required by Special Rule (St. Louis District, 

Special Rule A) that the appellant or his attorney complete an 

Appeal Information Form and submit such form to the clerk of the 
\ 

trial court togeth~r with the notice of appeal. The for,ms will 

he a~ailable in the clerk's office of the trial court. 

'If . t~~'IY -notice of appeal has not bee" filed, a party may 

8e~~ lea~e from the appellate court to file a -late" notice of 

appeal. Leave to file a "late- notice of appeal is sought by filing 

~ith the clerk of the appellate court a written 'motion f'or a special 

order permit~ing'the filing of a notice of appeal out of time. 

,Leave to file a '~late- notic~ of appeal must be granted '~ithin 

. 6 months 'from the date of final judgment in civil cases ,and within 

12 months from the date' of final j~dgment in criminal- ca:ses. (It is 

important to note that a proceeding pursuant to Rule 27.:26, Post 

i d') Leave to filiE~ a -late-Conviction Relief, is a civ 1 procee 1.ng. 

notice of appeal will be granted only upon a showing of l;Iood cause. 

i.e •• that there loS merl. o· e , 't t th proposed appeal and tha't; the de-lay 

. was not due to appellant's culpable negligence. 

The filing of a notice of appeal does not automaticially stay 

durJ.' ng the pendency of the appeal. In many execution on a judgment 

at or Prior to the filing of the notice of cases an appellant may, 

the trial court a supersedeas 'bond which shall, appeal, present to 

d b th trial court, have the effect of stayilng any ~f accepte y e 

execution on the judgment whi~e the appeal is pending. J\ supersedeas 

the approval of the trial court as to form and bond is subject to 

. condl.'tl.'oned by any terms set by that c:ou::t. su~ficiency and l.S 

appeal is t aken out of time after specicll order In cases when 9n 

of the appellate t;ourt, the power to issue a stay restsc~xclusively 

in the appellate court. In such cases ,an applica1;.ion fOll." a stay 

-of execution should be directed to the appellate court w~lich may 

stay upon such terms and condi1~ions with in its discretion issue a 
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respect to a supersedeas bond as it deems appropriate. 

~II. STEP 3: T~~CRIPT 

As soon as is practicable, but not later than 30 days after 

the fiiing of the notice of appeal, the transcript (original and 

at least two copies) should be ordered in writing from the court 

reporter(s) Who participated in the tria~, ~r-.lceedings. The written 

9~der should ~pecify with certainty those port~ons of the trial " , 

proceedings that mre to, be transcribed. The court reporter should 

be requested to transcribe only those portions' of t~e proceedings 

that are necessary to a determination of the issues to be presented 

to the appe!late court for review. Keep in mind that the appellate 

court may tax the cost of unnecessary portions of the transcript against 

the party resp~nsible for its inclusion. 

Once the transcript has been ordered in writing from the court . 

reporter, a copy of the written order should be filed with the clerk 

of the trial Court not later than'lS days after the date of such written 
order. 

The tr.anscript must be filed in the clerk's office of the 

appellate court within 90 days 'after the filing of the notice of 

appeal unless the time for filing has been extended by the'trial 

court or the appellate court upon proper application by the appellant • 
. ' 

The trial court may extend the time for filing the-transcript for 
J , 

an additional 90 days only if the transcript has b~en_~rdered in 

writing from the court reporter within 30 days after the filing 

of the notice of appeal ~ a duplicate copy of the written order 

is filed with the clerk of the trial court within 15 days,thereafter. 

Under no circumstances rnay the trial court extend ,the time for fi~ing 
\ 

the transcript beyond 180 days from the filing of the notice of appeal. 

Jurisdiction to extend the time for the filing of the transcript 

rests exclusively in the appellate court (1) where either the 

,appellant has failed to order the trasncript in writing from the 

court reporter Within 30 days of the filing of the notice of appeal 

~ the appellant has failed to file a copy of the written order 

with the clerk of the trial court within 15 days thereafter, or 
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(2) if the additional time granted by the trial court and the original 
I 

90 days equal IBO'days. 

Applications for extensions of time to file the transcript 

court must be in motion form and should be directed addressed to this 

to the clerk's office. Prior to the completion of the transcript 

by the court reporter all motiolls for extension of time to file 

the transcript must be accompanied by a court reporter statement 

in compliance with St. Louis District, Special Rule C. 

The original transcript is to be filed '~n the appellate court, 

and within 5 days thereafter a copy must be served on the respondent 

, ~ a civil, case and a copy must be filed in the trial court. Before 

th~ original transcript may be filed in th~ appellate court, it 

must be approved by both counselor by the trial judge if an abbreviated 

, transcript is to be filed or if the parties ca~not agree on the 

, t An abbreviated transcript is generally content of th~.transcr~p • 

filed where th~ issues on appeal can be resolved without resort to 

a review of any testimony taken at trial or where no testimony was 

taken .at trial. 

IV. STEP 4: BRIEFS 

The appellant's brief must be filed in the appellate court within 

, t' f~led,' respondent's brief must be ; 60 days after the transcr~p ~s • 

,filed within 30 days after the appellant's .brief is filedJ and 

reply brief, if any, must be filed within 15 days ap~ellant's 

thereafter. t deposl.'t 10 cap~,'es of his brief in the Each party mus 

t Each Party must also serve 2 copies clerk's office of the cour • 

of his brief 9n each opposing counsel. The file copy of each brief 

must include notice of service upon opposing counsel before being 

filed by the court. 

h contents of the brief must conform with the requirements . T e 

of Rule 84.04. Briefs not in compliance with Rule 84.04 may be 

stricken and the party ordered to file a new or amended brief. 

appeal may be dismissed because the .. appellant's In severe cases an _ 

brief fails to conform with the requirements of Rule 84.04. A 

fa~ls.to f~le a brief or whose brief has been stricken respondent who. • 
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will be precluded from filing a brief and participating in oral 
.argument. 

Every effort should be made to adhere to the time prescriptions 

mandated by the Supreme Court Rules for the filing of transcripts 

and briefs. Of course·, the appellate court may, in its discretion 

and for good cause shown, extend the time prescribed for filing the 

transcript and the briefs •. Requests for extensions of time must be 
'\ 

in writing, in motion form, and must state with clarity the reasons 

for the request for additional time. In addition, all such motions, 

must be file.d pril:>r to the expiration of the time allol'led by the 

Rules or allowed by previous extension granted by the court for 

the filin~ of a transcript or brief. Untimely or improperly filed 

motions may be summarily dismissed. 

After the respondent's brief is filed, each case is screened 

for possible placement on the court's docket. Cases are set either 

on ~n accelerated docket or on a regular docket. Appeals placed 

on the accelerated docket are scheduled for early submission without 

oral argument. Attorneys of record are notified by letter of 

'the ~lacement of a case on the accelerated docket. If oral argUI:\ent 

is desired on such cases, written notificatiqn to that effect must be 

made to the clerk of this court within 10 days after the court's 

letter is mailed to the attorneys. Placement· of an appeal on the 
• 

accelerated docket is not a determination as to the merits of the 

appeal. Cases selected for the accelerated docket will receive 

the same consideration as cases taken under submission in the normal 

course. Cases selected for the accelerated docket are generally 

those in which the issues' raised on appeal are few, the fact situation 

is uncomplicated and the doctrines of law to be applied are settled. 

Cases in which the issues to be resolved are many or are of precedential 

importance, or in which the facts are extremely long or complicated, 

will normally not be placed on the accelerated docket. 

v. " STEP 5: ORAL' ARGUMENT 

Court convenes at 9:30 a.m. to hear oral arguments. Oral argument 

is optional. Cases may be submitted on the briefs without argument. 
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If counsel are not present when court convenes, the' case will be 

submitted on the briefs. 

Cases are set for oral argument by session (January, April, 
- . 

september) • Coun'sel are notified of the specific time and place 

of oral ~rgument approximately 6 weeks prior to the date scheduled 

for the argument. 

In cases which are set on the regular docket, the appellant is 
I 

allowed a maximum of 20 minutes for argument and may reserve 

5 additional minutes for rebuttal. Respondent is allowed a maximum 

of 20 minutes. 

Oral argument for cases which are set on the accelerated docket 

is limited to 10 minutes for appellant, 10 minutes for respondent , , 

and 2 minutes for rebuttal. 

VI. STEP 6: POST OPINION PROCESS 

A party may file in the Court of Appeals a motion for rehearing 

or in the alternative to transfer to the Supreme Court of Uissouri 

after an opinion of the Court of Appeals has been filed. Such motions 

must· be filed in the Court of Appeals before seeking transfer in 

the Supreme Court. ppinions of the court are handed down and filed 

.each Tuesday at.10:00 a.m. A motion for rehearing or in the alternative 

to transfer to the Supreme Court must be. filed, if at all, in the 

clerk's office of the Court of Appeals within 15 days after the opinion 

is filed. 

If the Court of Appeals overrules the motion for rehearing 

and denies the motion to transfer, a party may make application to 

transi~r directly to the Supreme Court of Missouri. Application 

to the Supreme Court for transfer must be filed in the office of 

the clerk of the Supreme Court within 15 days after the date on 

which tran~fer was denied by the Court of Appeals. Application 

to the Supreme Court must be accompanied by a copy of the opinion 

of the Court of Appeals and a copy of the motion for rehearing or 

transfer filed in the Court of Appeals. 
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C. THE APPELLATe PROCESS: AN OUTLINE OF THE RULES 

PRESE~VING THE RECORD 

A. During trial, objections should be timely and specific 
(Rule 78.09, 28.01). 

1. Allegations of error in a jury trial case must be 
presented to, or expressly decided by, the trial 
court to be considered by the appellate court 
(Rule 84.l3(a». . 

B. Motion for New Trial - A motion 'for new trial is automatically 
denied if not ruled on within 90 days after the motion 

C. 

is filed. (Rule 78.06~ 27.20(b». 

1. Court tried cases - In court trie'd cases a motion 
for new trial or a motion to amend the judgment is 
not necessary to preserve any matter for appellate 
review. If a motion for new trial is to be filed 
it must be filed within 15 days after the entry of 

~ judgment (Rule 73.01). , . 

2. . Jury tried cases - In jury tried cases, allegations 
". of error must be included in a motion for new trial 
.' to be preserved for appellate review (Rule 78.07). 

a. Civil cases - In ci"il cases a motion for new 
trial must be filed within 15 days after the 
entry of judgment on a jury ~erdict (Rule 78.04). 

b. Criminal cases - In criminal cases a motion for 
new trial must be filed \dthin 10 days after the' 
return of the verdict, however, the time for filing 
may be extended by the trial court for not more 
than an additional 30 days, provided application 
is made by defendant within the original 10 day 
period. (Rule 27.20(a». 

Allegations of error included iQ a motion for new trial 
must be briefed on appeal or such allegations will be 
considered waived or abandoned (Rule 28.02). 

D. Pl~in Error - In the discretion of the appellate court 
trl.al erro~s affecting substantial rights may be 
considered on appeal, though not raised or preserved 
or defectively raised or preserved, when the court finds 
that "manifest injustice or a miscarriage of justice" 
has resulted therefrom •. (Rule 84.13(c), 27.20(c». 

CONTROL OF JUDGMENT BY TRIAL COURT 

A. The trial court retains control over judgments' during the 
30 day period after entry of judgment and may vacate, 
reopen, correct, amend, modify, arrest or set aside the 
judgment within that time (Rule 75.01, 27.22) - Note: 
The trial court has a limited continuing jurisdiction 
over the c''l.use prior to the filing of the transcript on 
appeal. (See C.IV.A.l.a.; C.VII.A.l.) 
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I~I. NO~ICE OF APPEAL 

, A. Filing 

B. 

. c. 

D. 

E. 

- 1. When to file - Notice of ,appeal must be filed not later 
than 10 days after the judgment or order appealed 
from becomes final (Rule 81.04, 28.03). ' 

'4. Finality - The judgment becomes final 30 days 
after the entry of the judgment if no timely 
motion for new trial is filed. If timely motion 
for new trial is filed, the judgment becomes 

'final on the date of disposition of the motion for 
new trial or at the expiration of 90 days from 
,the filing of the motion for new trial, whichever 
occurs first (Rule 81.05, 78.06). Note: Date of 
entry of judgment is ditferent for civil and 
criminal cases. 

b. Special Order ("Late Notice of Appeal") - If 
timely notice of appeal has not ~een filed, ~ party 
may seek leave from the appellate court to f~le 
"lateW notice of appeal. Leave must be granted 
within 6 months from the date of f'inal judgment 
in civil cases (Rule 81.07,27.26(a», and within 
12 months from the date of final Judgment in 
criminal cases (Rule 28.07).' 

2. Where to file - Notice of appeal must be filed with 
the clerk of the trial court (Rule 81.04,81.08). 
This is true even after leave is granted by the 
appellate court tO,file "lateW notice of appeal. 

Contents - Notice of appeal should specify the parties taking 
the appeal, the judgment or order appealed from and the 

'jurisdictional basis of the appellate court (Rule Bl.OO(a». 

1. Jurisdictional Statement - A jurisdictional statement, 
must be £iled either with the notice of appeal in the 
trial court or in the appellate court within 10 days 
of the filing of the notice of appeal. (Rule 81.0S(b». 
In criminal appeals, and post-convicti6~ cases (Rule 27.26) 
the nature of the offense and the section of the statute 
under which defendant was convicted should be 
specified (Rule 81.08(b». 

Form - Forms are available in the trial court -- Civil 
Procedure Form No. 8'-A (Supreme Court) and Form 8-B 
(Court of Appeals) or ~riminal Procedure Form No. 3~. 

Fee - A $20 docket fee or an in forma pauperis finding 
must accompany the notice of appeal (Rule 81.04). This is 
4 jurisdictional requirement. 

Appeal Information Forms - Effective June 1, 1978, Special 
Rule A shall require that at the initiation of any appeal 
taken to this court, theapnellant or his attorney shall 
complete an Appeal Information Form and, submit such 
form to the clerk of the circuit court together with 

, the notice of appeal. Civil (Appendix A) and Criminal 
(Appendix B) Appeal Information Forms wil~ be a,:,ail~blc 
in the office of the clerk of the appropr~ate c~rcu~t 
court, along with the nO,tice of appeal forms. 

. -59-

.-

\ 

\ 
I 

I 
1 

I ., 
I 

,--

aJ p 'j 
l 

I ~ i , 
,I 
I 
.j 

00 ,j 

Ii U 
I 
I 

~ I 
I 
1 

l 

~ 
!1 ~ 

I u 
I 'n 

'- I 
1 n 
1 

I n 
n 
fl 
II 
f I 
[ ! 

It 

I 1 
i 
I 

U 

!-I 
/ 

:: .. :;·~~~=l==:.'~ .. ,,,,,,,,.~.,..,,",,-,,,,,. 

I, 

, IV. 

" 

., ""~''''''''·~'-~r_ 

F. ' Appellant':; Duty to Notiflr Clerk of Any Change - Effective 
June 1, 1978, Special RulE~ B shall require that appellant 

,~ or. his attorney notify thl~ clerk of this court, in writing, 
of any action or ruling made by the trial'court subsequent 
to the filing of the notice of appeal which affects: 

1. the time for filing the transcript on appeal, 

2. the bail bond status of a defendant in a criminal 
case, including any change of address of the 
defendant, or a change of surety, or a change of 
address of. surety, 

3. the entry of appearance or withdrawal of 
appellant's attorney in any case pending before 
this court. 

Notice shall be mailed or delivered to the clerk of 
this court within three (3),days of any such action or 
ruling. 

TRANSCRIPT 

A. Filing 

B. 

1. ~hen to file - The transcript must be filed within 
90 cays after the filing of the notice of appeal unless 
the time for filing has been extended by the-trial 
court or the appellate court (Rule Bl.18). 

a. The trial court may extend the tir.1e for 
filing the transcript for an additional 
90. days only if (Le. jurisdictional) the 
transcript is ordered in writing from the 
court reporter within 30 days after the filing 
of the notice of appeal and a duplicate copy of 
the written order is filea-with the clerk ' 
of the circuit ,court 'l-Tithin 15 da1{s thereafter. 
Under no circumstances shall the trial court 
extend the time for ~iling the transcript 
beyond 6 months from'the filing in the trial 
court of ,the 'notice of appe,al (Rule 81.19). 

b. Prior to the completion" of the trans'ciript 
by the court reporter all motions for 
extension of time to file the transcript 
which are. addressed to the appellate court 
must be accompanied by a court reporter 
statement in compliance with St. Louis 
District, Special Rule C. (Appendix C) , 

2. Where to file - The original t'ranscript· is to· be 
\ filed in the appellate court and within 5 days 

thereafter a copy shall be served on the respondent 
and a copy shall be filed in the trial court 
(Rule 81.12(a». Note: Cf. Rule 28.08. 

Contents - The transcript should contain all of the 
record necessary to the determination of all questions 
to be presented to the appellate court for decision 
(Rule 8l.l2(b), Bl.l4(a), 28.08). The transcript must 
contain. but need not: be limited to, the following::; 
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';"Civil Cases 

1. pleadings~ 
2.' verdict (if any); 
3. findings of court or jury (if any); 
4. judgment or order appealed from; 
5. . mo,tions and orders after judgme7;lt: 
G. notice of ap~eal; 
7. orders extending time to file transcript; 
8. exhibits, unless stipulated otherwise. 

-Criminal Cases 

1. indicbnent or information; 
2. arraignment or waiver thereof and plea; 
3. fact of defendant's presence at trial; 
4. veJ~dict(s); 
s. granting of allocution; 
6. 'judgment(s) and sentence(s); 
7. motions and orders after verdict (motion for new trial); 
8. notice of appeal; 
9. orders extending time to file t,ranscrip'C; 
10. exhibits, unless stipulated otherwise. 

'C. Approval - The transcript must be approved by both counsel 
or by the trial judge if an abbre''1iated transcript is 
used or if the parties cannot agree on the content of 
the transcript (Rule 81.l2(c». A transcript cannot, 
and will not, be filed unless properly approved. 

D. Costs - Rule 84.18, 8l.l2(b) 

BRIEFS 

A. Filing' 

1. Appellant's brief must be filed within 60 days 
after the transcript is filed. Respondent's brief 
must be filed within 30 days after appellant's 
brief is filed and appellant's reply brief, if 
any, must be filed 15 days thereafter (Rule 84.05). 

2. Ten (10) copies of each brief are required to be 
'deposited with the appellate court (Rule 84.26). 

Two (2) copies of the brief are required to be 
served on each. opposing counsel (Rule 84.05(a». 

3. The file copy of eac~ brief nust include notice of 
service upon opposing counsel before being filed 
by the court (Rule 84,.07). 

B. Form - All briefS must be printad or duplicated 
by an approved process. Xerox briefs are approved 
and may be filed \'lithout a motion, but they mush. be 
8 1/2" by 11" (Rule 84.06) (Appendix D) • 

1. Appellant's brief shall not exceed 100 pages; 
Respondent's brief shall not exceed 90 pages; 
Appellant's reply brief shall not exceed 25 pages 
(Rule 84.04 (i» • 
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VI. 

C. Contents - Appellant's brief shall contain: 

1. Jurisdictional Statenent -
the grounds upon which the 
revie\,iing court is based. 
(Rule 34.04(b»; 

A concise statement of 
jurisdiction of the 
"No bare recitals." 

2. Statement of Facts - A fair and concise statement 
of the facts relevant to the issues presented for 
review (Rule 84.04(c». Page references to the 
transcript must be included (Rule 84.04(h»~ 

3. Points Relied On - A brief"statement of what 
actions or rUlings of the trial court are sought' 
to be reviewed and wherein and why they are 
claimed to be erroneous. Citations of authority 
must be included under each point relied on 
(Rule 84.04(d»; . 

4. Argument - The argument must substantially follow 
the order of the "Points Relied On." If a point 
relates to the giving, refus~l or modification o~ 
an instruction, the instruction must be set out 
in full in the argument portion of the brief 

,. (Rule 84.04(e». Page references to the transcript 
" must be included (Rule 84.04(h». 

D. Screening and Docketing 

1. Upon the filing of appellant's br'ief, the brief is 
preliminarily screened for compliance with Rule 
84.04. Briefs found not to be in substantial 
compliance with the requirements of Rule 84.04 may 
be stricken and appellants ordered to file new or 
amended briefs, or may, in severe cases, result in . 
the dismissal of the appeal. 

2. ~fter the respondent's brief has been .filed, the 
case is 'screened by a panel of Judges for possible 
placement on the Court's accelerated docket. Cases 
selected for the accelerated docket will be 
submitted on an accelerated basis without oral 
argument; unless oral argument is expressly 
requested in writing. 

Oral Argument 

A. Oral argument is opt.ional. Cases may be submitted on 
the briefs without argument. If counsel are not present, 
case is submitted on briefs. 

B. Appellant is allowed a maximum of twenty"'fiv~ (25) 
minutes of which (5) minutes can be reserved for reply 
or rebuttal. Respondent is allowed a maximum of 
twenty (20) minutes (Special Rule D, St. Louis District, 
effective June 1, 1978). . 

1. Oral arlJm~ent for cases on the Accelerated Docket 
will be limited to ten (10) minutes for appellant, 
ten (lO)~ainutes for respondent and two (2) 
minutes for rebuttal (Special Rule D, St. Louis 
District, effective June 1, 1978). . 

• , 
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VII. WITHDRAWAL OR DISMISSAL OF APPEAL 

A. Voluntary: 

B. 

1. Prior to filing the transcript 'with the appellate 
court' an appeal may be wi thdral'm by filing a 
written withdrawal in the trial court (Rule 81.20). 

2. After the transcript has heen filed an appeal may 
be voluntarily dismissed hy appellant by filing a 
written dismissal in the appellate court. (Rule 
84.09). 

, Involuntary 

1. Twenty-four (24) hour notice must be given to th.e 
appellant before a respondent may file a motion 

" to dismiss appeal or affirm judgment (Rule 84.10, 
2,8.09) • 

2. ,Criminal and civil dismissal dockets are held 
, monthly to remove those appeals wtdch have not 

been maintained in a perfected status (Rule 84.08, 
84.27,28.09). 

a. Cases placed on the dismissal. docket will not 
_ be removed therefrom for reasons other than 

those of "compelling necessity.", 

b • 

J1) The mere filing of a motion requesting 
an extension of time for the filing of 
a particular overdue document (e.g 
brief, transcript) or the filing of the 
delinquent dOClli~ent itself, after the 
case has been placed on the dismissal 
docket, will not be sufficient to remove 
the case from the dismissal docket. 

The time prescriptions malldated by the 
Supreme Court Rules nust be adhered to, and, 
where compliance with the .rules is impossible, 
the timely filing of a written motion requesting 
an extension of time for the filing of the 
particular document is required. Timely means: 
prior to the running of the time prescribed 
for the filing of a particular document. 

VIII. Motions 

A. Filing 

1. All notions must be in writing aild must be 
delivered or mailed to the clerk's office of the 
appellate court for filing. Motions should not 
be in letter form and should not he addressed to 
a judge; but to the clerk (Rule 84.20). 

2. All motions must be signed and must include notice 
of service upon opposing counsel (Rule 84.Ql,84.07, 

·84.11) • 

3. kotions are generally not argued, unless by 
direction of the court. 
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4. Motions are generally held 5 days before disposition 
(~ule 84.01). Notification of disposition to St. Louis 
C1ty and St. Louis County attorneys is through 
the Daily Record and Countian only. 

5. All r~u~ine adrnin~strative motions require only 
an or1g1nal. l-fot10ns for rehearing require an 
original and 12 copies. 

IX. POST OPINION PROCESS 

A. Court of Appeals 
\. 

1. Motions for rehearing or transfer to the Supreme 
Co~rt must b7 ~iled liithin 15 days of the date upon 
wh1ch the op1n10n of the court of appeals is filed 
'(Rule 83.02, 84.17). . 

a. Opinions are filed each Tuesc~y at 10:00 a.m. 
Attorneys of record are mailed a copy of the . 
opinion, or may pick up a copy in the clerk's 
office of the appellate cour~. 

B. Supreme Court 

1. 
,. 

Ap'plication 
be filed in 
the da,te on 
of App,eals. 

to transfer to the Supreme Court 
the Supreme Court within 15 days 
which transfer was denied by the 
(R~le 83.03). 

~;hall 

of 
Ctlurt 

a. Application to the Supreme Court is limited 
to 6 pages and must be accompanied by a copy 
of the Court of Appeals opinion and the motion 
for rehearing or transfer filed with the . 
Court of Appeals (Rule 83.04)~· 

.' 
X~ EXTRAORDINARY ~'lRn'S 

~ 

A. Filings and Pr.ocedure 

) , 

1. All pet.itio,r,ls seeking extraordinary writs must be 
accornfanied by the following:. 

2. 

3. 

a. a filing fee of $20 or an ~ffidavit to proceed 
in forma pauperis; 

b. a documl<;!nt showing that notice has been given 
t~ the aldverse party (Rule 84.24); 

c. suggestitms in support of the petition (Rule 
84.24); and 

d. a certifit:ate of service upon the respondent 
or a waiver of such service. 

A~ o~i~inal and eight (8) copies of all writ filings 
(pet1t10ns and suggestions) shall be filed in the 
clerk's office. 

Unless otherwise ordered by the court, respondent 
shall file suggestions in opposition to the petition 
within 5 days of notice. 
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If a preliminary or' 'alternative writ issues, 'the 
court will determine ,'the return date of the writ 
and the .time within which relator shall file an 
answer to the return. (Rule 84.24): 

a. A preliminary or alternative writ will not issue 
until the adverse party has had at least 5 days 
notice of the filing of the application for the 
writ, unless (1) the application is for a 
writ of habeas corpus or '(2) a request for a.'waiver 
of the 5 day notice is made at the time of the 
filing of the application for the writ and the 
waiver is granted by the court upon a showing 

.~ that the 5 day notice would defeat the purpose 
of the writ. 

b. Alternative or preliminary writs and writs 
of habeas corpus will be prepared by the 
clerk's office and need not be prepared by 
the attorneys. 

If'a preliminary or alte~native writ issues, the 
case is docketed fo'!' oral argument when the return 
is filed, and the briefing schedule will be in 
accordance with Rule 84.24--relator's brief must 
be filed within 30 days from the return date; 
respondent's brief is due 20 days thereafter and 
relator may file a reply brief 10 days thereafter, 
unless otherwise ordered by the court. 

a. 

: ' 

Generally no hearings or conferences will be 
held with the attorneys before the denial or 
issuance of a preliminary or alternative writ. 
In exceptional cases a conference may be held, 
at the direction of the court. 
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D. APPENDIX A 

l-iiSSOURI ,COURT OF APPEALS - ST. LOUIS DISTRICT 

Civil Case Information Form 

Appellate Case No. 

Please type or neatly print the information requested. This 
form·must accompany the notice of appeal before the case will be 
processed. Identify each party by inserting either App. for 
appellant or Resp. for respondent in the .appropriate parentheses. 

\.. 

vs. 

,. 

Appellant's Attorney 

, Address 

Cl.ty zip Code 

Telephone 

Name of Appellant 

Address 

city Zip Code 

Date of Judgment 

o Court o JUlY 

Number of Days of Trial 

Brief Description of Case: 

County 
) Judge 

Circuit No. 
) Division No. 

Respondent's Attorney 

Address 

city zip code 

. Telephone 

Court Reporter 

Te:\,ephone 

Date Post Trial ~lotion Filed 

Date Post Trial Motion Decided 

Judgment or Order Appealed From; 
(Attach copy of judgment if desired) 
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E. APPENDIX 'B 

MISSOURI COURT OF APPEAL!~ - ST. LOUIS DISTRICT 

Criminal Case Information Form 

Appellate Case No. 

p'lease type or neatly print the information requested. This 
form mu'st accompany the notice of appeal before the case "'ill bt~ 
processed. Identify each party by inserting either ~ for 
appellant or Resp. for respondent in the appropriate parenthese~;. 

\. 
county _____________________ __ 

) Judge 

vs. 

Circuit No., ------
Division No. 

Date Notice'of Appeal Filed in Circuit Court ~ ________________ __ 

Name of Defend~nt/Appellant 

Address 

City Zip Code 

Name of Trial Attorney 

Telephone 

Date of Judgment 

Date of Verdict 

Number of Days of Trial 

Defendant found guilty by: 

o plea D jury 0 court 
Convicted of Charges of: 

.-

-.67-

Na:ne of Defendant' s Attorne~( 

Address 

City Zip Code 

Na~e of Court Reporter 

Telephone 

Date of Post Trial Notion 

Date r-totion for Ext. Filed. (if any) 

Extension granted until 

Date Post Trial Motion Ruled Upon 

Bail/Jail Dispositiqn: 

o com.-nitted 0 not_committed 
[] on bail/A~t. of Bond $ 

Name of Surety 
~. 

Address 

city zip Code 
Sentence or Punishment lmpolsed: 

---------------------------------------------------;~------------------

r, 

., 
! 

rI 

u 

[j. 
" 

[} 
, ., 

,I 

Appellant 

v. 

Respondent 

P. APPENDIX C 

COURT REPORTE .. : AFFIDAVIT 
FORz.t 

Circuit Court No. 

Appeal No. 

T~ THE r-IISSOURI COURT OF APPEALS, ST. LOUIS DISTRICT: 

b ' 

--

sup~ort of the appellant's motion. ,for an extension of time 
to file the transcript on appeal in the above case I hereby 

,and represent to the Court: 
certify 

1) that I served as the official court reporter in the 

..-
th~t within 30 days after the f"l" . 

1 1~g ~f the appellant's 
2) 

notice of appeal the appellant gave me-a written order for such 
transcript; (If not ordered within 30 days, state when transcript 
was ordered 

3) tha~ appellant has not countermande~ said order nor has 

. he reques'ted me to defer. or tiel 
ay my preparat~6n' of said transcript: 

. that" the trial . 
court 1n accordance with Rule 81.19 

extended the time for filing the transcript to 
---------------------; 

5) that I have not prepared saJ."d 

required because 

""­< 

transcript within.the time' 

6) that I will complete the,prepa~a.tl."on of .the transcript 
On appeal in this pase on or before 

Date --------------------
Phone Number of Court Reporter 

Office: -------------------
Home: ------------------

--------------~ 
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. G. APPENDIX D 

NG PROCESS 
F'IRHS APPROVED FOR DUPL TCAT!. 

Name -Acme Reporting Secvice 
p. o. Box 2754. ; 
Kansas city, M~ssour-

The Francis pres~ 
4515 Olive stree~ 
St. Louis, Ho. 6310B 

Heirnbuecher Business 
Service 

1811 Carondelet ~venue 
Clayton, Missour~ 631Q5 

Kathryn's Letter Shop 
1005 East 31st.Stree~ 
Kansas Ci ty I M~s'sour l. 

postal Instant Press 
108 North 4th . 
St. Louis, Hisso~rl. 

Quick Service Press 
823 Walnut . 1 

Process 

Model i320. A.B. Dl.ck 
offset PresS 

Model # 1250 ~11J1till th 

Hodel 11250 Mu'ltilith 

Mimeograph lo~cde1 438 
Multilith, Hodel 1250 

Offset print~nc;J 

Mu1~ilith, Model !1250 

~lay 9, 1966 

~l;;!y 9, 1966 

~larch 14, 1966 

March 14, 1966 

NoV. 10, 1969 

r.arch 14, 1966. 

Kansas City, Ml.SSOUr 
Photo-~eproductions 

Louis Law Printing Co. (offset process) 
Olive Street 

St. 
812 
St. Louis, Missouri 63101 

!olay 6, 1974 

The following processes 
individuals: 

2/12/16 -

the Court for variouS' 
have been approved by 

Capler Machlne pr~pared 
·~420 xer~xlB~ electric type with 
by use 0 ' 
pica s1 ze type 

11250 Mul tili th 
h Machine Duplicating Ml.meograp 

Offset. Printing 

Xer9x 
Offset'printing process ~~th 
set by'a mag card typewr~~er. 

• 
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H. TIMETABLE: PROCEDURE FOR PROCESSING DIRECT APPF~LS 

Verdict or Judgment 

In a civil case a MNT* must be filed 
w1th!n 15 days of entry of 
judgment. (Rule 78.04) 

In a criminal case a MNT must be filed 
within 10 days after return of verdict 
unless such time is extended by the 
tr1al court for an additional period 
not to· exceed 30 days, upon timely 
application. of the defendant. (Rule 27.20(a» 

Motion for New Trial 

In civil cases judgment becomes 
final at the expiration of 30 days 
after the entry of judgment if no 
t~ely MNT is filed. If a timely 
MNT 1s filed, judgment becomes 
final on the date of disposition 

'of the MNT or at the expiration of 
90 days whichever comes first. 
(Rule 81.05. 78.06) 

In criminal cases, judgment becomes final 
when the MNT is overruled, judgment is 
entered in accordance with thE! jury 
verdict and sentence is imposed; 

Final Judgment 
I . 

NOA,* MUst be filed not later than 10 days after the judgment 
or o~er appealed from becomes final. (Rule 28.03, 81.04) 

In civil cases. ··the appellate court 1 In criminal cases, the appellate court may 
may grant leave to file "late NOA," grant leave 1':0 file "late NOA" within 12 
within 6 months from the date of months from the date of final judgment. 
final judgment. (Rule 81.07) (Rule 28.07) 

Notice of Appea~ 

the transcr~pt (original) ~ust be filed in the appellate court 
within 90 days after the NOA is filed. and a ,copy of the 
transcript must be filed in the circuit court within 5 days 
thereafter. (Rule 81.18. 8l.l2(a» 

The time for f11ing the transcript 
in the appellate court may be 
extended by the trial court for an 
additional period of time, not to 
exceed 90 days. if and only if (I) 
the transcript is ordered in vriting 
from the court reporter within 30 
days after the filing of the NOA and 
(2) a duplicate copy of the written 
order is filed with the clerk of the 
trial court within 15 days there­
after. (Rule 81.19) 

The time for fiUng the transcript may be 
extended by the appellate court upon proper 
application (moti.on). Prior to completion 
'of transcript by court reporter all motions 
for extension of t.ime to file transcript 
must be accompanied by a court reporter 
statement. (Special Rule C) 

Briefs -,--
~ppellant's brief is due within 60 days after the filing of 
the transcript; respondent's brief must be filed within 30 days 
after appellant's brief is filed and appellant's reply brief. 
1f any. must be filed 15 days thereafter. unless extended by the 
appellate court upon proper application. (Rule 84.05) 

"'" Post Opinion Process 

In the Court of Appeals. motions flO In the Supreme Court, application to 
rehearing or transfer to the Supreme transfer to the Supreme Court shall be 
Court must be filed within 15 days . filed within 15 days after the date on 
of the date upon vhich opinion of which transfer ~as denied by the Court 
the Court of Appeals is filed.. of Appeals. (Rule 83.03. 83.04) 

*HNT--Motion for New Trial 
**NOA--Notice of Appeal 
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CRIMINAL CASE PROCESSING PROPOSAL 

.. 

The Supreme tourt of Rhode Island is receiving a consist~ntly high 

volume of criminal appeals which are straining- the resol:lrces both of the 

court and of the advocates.! The following proposal has been designed 

to prdvide the court with a flexible and efficient method of dealing 

with criminal appeals. The aim is to interd1ct the appeals at an early 

stage in the proceedings and to determine at that point whether a full 

appellate proceeding is necessary and appropriate. 

Suggested'Procedure 

The court would require that the following procedure be followed 

... in all'criminal a~peals.2 

Within twenty (20) days after the filing of the record with the 

Clerk of the Supreme Court, the appellant or other moving party shall 

fi 1 e a statement of the case and a bri-ef summary of all .the issues proposed 

to be a.rgued on appeal; this document shall be concise, not exc(;eding 

five pages. The party may take out the transcripts from the Clerk's 

office to refer to in prepari.ng the statement but shall return them 

when the statement is filed. 

Wi th';n fi fteen (15) days after the fi 1 i.ng of the above statement, 

the. ~e~po~~i.~~ . .-~~~ty may file a counter-statement. The -transcripts may 

ISee Appendix. 

. 2The procedure woul d be requi red in crimi na 1 appeals whethe)~ the 
defendants were represented by the Public Defender or brought by private 
counsel, so as to avoid equal protection challenges. . 
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be taken out for reference in preparing 'this counter-statement but shall 

be returned upon its filing. 

Upon the filing of the counter-statement or the expiration of the 

t~me for filing it, whichever is earlier, the Clerk sha~l schedule-~ 
pre-briefing conference. Thi s conference shall be conducted by a single 

justice of the Supreme Court (chosen on a rotating basis) in th~ presence 

of counsel for all parties. The justice will discuss the case and the 

statements filed and,at the conclusion of the conference shall take 

appropriate action, notifying counsel at that time what the action will 

be. The justice will be authorized to take any of the following actions 

he deems appropriate,: 
.; 

• He may order"that the case be funy briefed and arg~ed. 

• He may order a speci a 1 bri efi ,ng schedul e for i nd.i vidua 1 cas~s, 

and may also order that a case be specially ass.igned to a calendar 

for oral aTgument and submission. 

• He may order that specific appeals be consolidated. 

• He may remand a case for specific actions such as evidentiary 

'heari,ngs or entry by the trial cour,t of necessary orders. 

• He may issue a' show cause order requiri,~g the appellant's 

attorney to appear before the full court p~i or to bri efi,ng to 

show ~ause why the judgment or order appealed from should not' 

be su~arilY affirmed w-ithout further briefing or a.rgument. 

-. He may issue a show cau~e order requiring the respondi,ng party's 

attorney to appear before the full court to show cause why'the 

j~dgment or order appealed from should not be summarily reversed 
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without further briefing or argument. 

in addition, the justice conducting the c~nference can advise counsel 

as to what furthe~ 'issues the court might be interested, in having briefed 

and argued, or he may advise counsel as to whi~h of the issues, proposed 

in the statement to be raised he considers to be a waste of time. In 

the latter 'case he may provide counsel with a very brief writte,n state­

ment of his preliminary opinion that certain points would be fruitless 

to pursue-, for the attorney to refer to when subsequently conferring with 

the client. 

In those cases in which show cause orders are issued, counsel fol" 

,either side would be permitted if they so ,desired to amplify their state­

n~nts to a maximum of ten pages. The attorney would also, within this 

ten page limit, be permitted to add issues not set,out in the original 

statement. (This would permit argument of points first brought to light 

in the conference.) 

The full court would hear arguments on the show cause orders. After' 

the a'rgument the court could do the following: 

• It could order that the case be scheduled for full:briefi~g and 

argument on all points. 

• It could order that addftionalissues be argued on appeal. 

• It could remand the case for specific actions such as evidentiary 

heari,ngs, etc. 

" It coul d order that a case be assi gned a speci fi c schedul e for 

briefi,ng and oral argument. 

• It could order that cases be consolidated. 

, -
I 
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In addition, the court could by a f9ur-justice majority vote to do 

the following: 

• It could order that ~he judgment or order appealed from be summarily 

affirmed with no further briefing or argument. 

• It could order that the judgment or order appealed from be 

summarily l'eversed with no further bri efi ng or argumen~. 

• It could order that the appeal be briefed and ar-gued but only 

on specific issues and that any other issues previously pro­

'posed to be briefed and argued not be pursued. ' 

In the event_that an order is promulgated by the court disposing 

of an appeal (summary affirmance or summary reversal), it is suggested ,-
that ·the victorious 'party be permitted the ,option of "equesti,ng and re­

ceiving from the court a brief official statement of law on a specified 

,poi nt or poi nts. 

. . . 

The s,ugges ted procedure wou1 d have the fo 11 owi ng benefi ts: 

1. It would retain with the court the final decision on the appro­

priate disposition of each case. 

2. It would dispose of no criminal appeals without a hearing. 

3. It would provide the court with the option of disposing of 

appropriate appeals without the burden of full briefi~g and 

full oral a,rgument. 

, 4 •. It would provide the court with an opportunity to "clean up" the 

,procedural aspects of cases before final submission, thus avoid-
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ing the possibility of those cases produc~ng multiple appeals. 

5. It would provide ~he court with the o~tion of scheduling se­

lected urgent cases more quickly than they would be otherwise. 

6. It would provide the court with the option of limiting full 

briefing and argument to those points which the court.believes 

merit such attention. 

7. It would provide counsel and their clients with an oppor­

tunity. to make an informed decision whether or not voluntarily 

to limit the issues on appeal. 

8. It would provide the court with a mechanism for ordering summary 

re'/Iarsal in criminal cases, an ,option it does not now have. 

. , 
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APPEND.IX 

The Office of'the Public Defender presently has before it a total 

of approximately 71 appellate actions pending, of which .approximate~y 

41 will require appellate briefs. It is estimated that new appellate 

matters requiring briefs are being filed at a current rate of 49 per year. 

At the same time, the Public Defender1s Office "is currently preparing 

bri'efs at a rate of approximiltely 20 per year. While this briefing rate 

is expected to increase somewhat as new personnel gain experience, the 

rate of filings may increase also. In short, the Public Defender's Office 

is confronted with wbat amounts. to a two year briefing backlog which' is 
" 

" increasing at the rate of one year's worth of backlog every' calendar 

. year. The Publ ic Defender'.s Office has reviewed its ~ending cases . 

and estimates that approximately 37% 'of its cases would be appropriately 

. "handled without full briefi~gif this proposal were adopted. 

The offices of the Public Defender and of the Attorney General have 

endorsed the pre-briefi.ng conference proposal, on two minor conditions: 

. that the procedure be applied to all criminal appeals, not.just to those 
. . 
involving the Public Defender so as to avoid potential equal protection . . " 

Chall~ng'es; and that the procedure .be mandatory an~ not discretionary 

so that neither side is put in the untenable position of selecting 

those appeals it considers weak. 
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Proposed Rule Relating to Pre-Briefing Conferences in Criminal Cases: 

(a) Within twenty (20) days after the date on which the record is 
filed with th~ Cl~rk of the. Supreme Court, the appellant or other mov.ing 
party shall f1le 1n the Off1ce of the Clerk a printed or typewritten 
~tatement of.the case, consisting of no more than five pages, which shall 
lnclude.a br1ef surrunary of the facts and'prior proceedings in the case, 
anoutl~ne of ~rrors claimed, and an. explanation of the reasons and grounds 
upon Wh1Ch rel1ef shall be granted. The statement should not include ex­
tensive citation of authority.- If the appellant or other moving party 

'has taken out any transcripts in the ca.se, they shall be returned upon 
the filing of the statement. " . . 

(b) Wit~in fifteen (15) day~ after the statement of the appellant 
or ot~er m?V1ng party has been f1led, the appellee or other adverse party 
may f1le w1th the Clerk of the Supreme Court a simila.r statement setting 
forth the reasons why relief should not be granted. If the appellee or 
other adverse party has taken out any transcripts in the case they shall 
be returned upon the filing of the-statement. ' 

(c) Upon the fili~g of the statement of the appellee or other adverse 
party, or the expiration of fifteen (15) days from the date of the filing 
of t~e statement of the appellant or other moving party, whichever is . 
earll~r, the Clerk of the Sup~eme Coutt shall place the case on a pre-
br1ef1n9 conference calendar. . .. 

(d) Pre-briefi,ng conferences shall be conducted by a single justice 
of the Supre~e Court chosen on a rotating basis, in the preience of counsel 
for all part1es,unl::ss counsel for'a party notifies the Court in writing 
that s/he does not w'lsh to be present. Following conclusion of the con-
fere~ce, the justic~ presi~i~g sh~ll issue a written order specifying that 
the Judgment below 'IS condltlonally. reversed or conditionally affi.rmed or 
~hat.the case shall proceed to full briefing and argument. The presiding 
Just1ce may al~e~natively issue an order remanding the case to the trial 
cour~ fOr spe~lf1c further.proceedi.ngs, including but not limited to evi­
dentlary hean-ngs. Follow1.ng any such proceedings in the trial court, the 
reco~d shall be.r~turned forthwith to the Clerk of the Supreme Court, in­
clud1ng any a~dl~lonal record made of such proceeding, and the case placed 
on the pre-br1ef1ng .conference calendar. . . . 

(e) Within ten (10) days of the issuance of an order conditionally 
reversi,ng o~ affirming ~he judgment below, any party for whom such order 
lS adverse 1n whole or 1n part may petition the full court for review of 
such order. Such petition may consist of the original statement filed in 
the pre-briefi.ng conference and in any event shall not exceed a total of 
t~n (10) pages. Any opposing party may respond in similar manner within 
flV~ (5) days. If no petjtion for review is filed within the 10-day 
perlod, the order of the single justice shall become final. 

{f} Review of a s~ngl~ justice order shall occur at a closed con­
fer~,nce of the full court. The full court sha 11 affi rm or reverse or . 
modlfy the order of the single justice by a four-justice majority. If 
there is no such majority, the case shall proceed to full qr.iefing and 
a.r~ument. The Court sha 11 after conference enter any and an appropri ate 
wrltten orders. 
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Explanation to Proposed Rule Relating to pre-Briefing Conferences 
in Criminal Cases: 

The purpose of this proposed procedure is to dispose of cases as 
,. 

quickly as possible which do not demand plenary treatment. The proposed 

time limitations can be expected to give the parties adequate time to pre­

pare their statements. 

Insofar as criminal cases are concerned, 'particularly where the 

defendant is indig,ent and not bearing the costs of litigation, it is im­

perative'that the pre-briefi.ng procedure be potentially dispositive in the 

proper case on formal action by the Court and not dependent on agreement of 

the defendant or counsel. Under the eXisting system, a defendant who pur-
./ 

sues a plenary appea'i has only to gain and yirtually nothing to lose. 

Counsel for such a defendant may not, consistent with ethical obl,igations, 

advise any other course. Conceivably, a significant number of defendants 

might be likely to for,ego voluntar"ily a full appeal if meaningful sentence 
. 

review were available, but absent such a possibility even.weak cases could 

not be "settled ll
• Nor are most cases which could potentially be resolved 

thr'o.ugh pre-briefi,ng conferences so totally frivolous as to be disposable 

under'Anders 'v; ·California. Thus, while in a civil case the cost of liti-

gating a full appeal might induce an appellant either to withdri;~w the appeal . . 

or to settle the claim if the pre-briefing conference discloses that s/he 

is unlikely to succeed on the merits, a criminal defendant, particularly an 

in~igent and/or one who is incarcerated or facing incarceration, is not . 

vulnerable to the same considerations; where sentence n,egotiation is not 

even avaiJable at the appellate level~ compromise~is not possible. 
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Because counsel for a defendant-appe·llant is·not able to induce 

voluntary withdrawal of an. a~peal, and counsel. fo~ the State may be restrained 

by various considerations from confessing error, final disposition of a sum­

mary nature mus t come from the Court. Si nee summary treatment is a drastic 

measure in a criminal case, and new to this ju.risdiction, it ought to bear 

the imprimatur of the full court unless the parties are otherwi.se agreeable. 

Thus we propose a simple mechanism for review of a single judge determina­

tion requiring·the assent of not less than four. justices to any type of 

summary disposition. 

Specific provision has been made for remands to the trial court 

following 'the single just'i~e conference. This mech'anism could serve to 

further expedite cases and to increase overall efficiency of the system. 

A significant number of criminal appeals involve issues which may not have 

been properly preserved below. Where these are of constitutional or other­

wise significant dimensions, remand would give the Supreme Court the option 

of ultimately having all raisable issues clearly before' it in one final 

proceeding. Alternatively, a remand might re'sult in the' appeal bei~g moot. 

In any event, where this Court now often hears two appeals on the same case 

(one directly from the conviction and the other from denial of collateral 

relief), there would be in most cases. only one appeal. The provision for' 

remand is by no means mandat~r~ and it would occur only where the si.ngle 

justice feels it serves the interests of the court and the judicial system. 
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Proposed Amendm'ent to Rule 16{g): 

Within twenty (20) days of the docketing of an appeal, the appellant 
or other moving party may file and serve a motion to reverse the order or 
judgment belm-I. The sole ground for such a motion shall be that it is 
manifest on the face of the record and the memorandum filed on behalf of 
the motion that the issue on appeal is clearly controlled by existing Rhode 
Island or federal law. The provisions of Rule 28 shall be applicable to 
all procedures hereunder. If the motion to reverse shall be granted, an 
order will be entered and a mandate will issue thereon, without further 
briefing and without oral argument. If the motion shail be denied, the 
appellant's or other moving party's brief will be due within forty (40) 
.days of receipt of notice of such denial; and the appeal will proceed 
through briefing, oral argument, and disposition as provided by these Rules. 
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Explanation to Proposed Amendment to Rule .16{g): 

Rule 16(g) currently allows only for surnma'ry affinnance. There is 

no reason why it should not be expanded to inc)ude surrmary reversal where 

the case warrants it. While the number of cases falling into this category 

is likely to be small, a review of the Public Defender caseload indicates 

that there are cases pending at any given time which are likely' candidates 

for summary reversal. These are cases which would probably be disposed of 

on a confession of error in a jurisdiction where sU,ch action is not uncommon. 

. In this jurisdiction, it is apparently unrealistic to expect a confession 

of error in a criminal case • 

This proposed amendment is an altern,ative to the proposed pre-briefing· 

conference procedure., 
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MEMORANDUM 

TO 

FROM 

RE 

Walter Kane 

Michael Hudson 

Proposed Case Tracking Procedure for the 
Rhode Island Supreme Court 

, In response to your request, ~his memorandum sets forth a 

,proposa~ for a revised appellate procedure for the Rhode Island 
'... . 

Supreme Court which would enable the Court effectively to monitor 
"', 

the preparation of the appeals from the point of the filing of the 

notices of appeal. 

By order, the Supreme Court has assumed concurrent Jurisdiction 

with ,the trial courts to supervise the course of appeals from the 

point of ,the filing of the notices of appeal. The necessary step 

now'is for the Court to adopt a procedure which will keep it apprised 

of th~ progress of an appeal at all times, s9 that this 'newly assumed 

authority to supervise the appeals can be exercised effectively to 

prevent cases getting lost in the interstices of appellate procedure 

and to reduce the frequency and length of dilatory appeals. 

Supervision of ,Appeats 

The Supreme Court presently has no consistently reliable knowledge 

of the status of an appeal until the record is filed with it by the trial 

court clerk. From the filing of the notice of appeal (NOA) to that point, 

the trial court supervised the progress of the appeal. 
;' 
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~---------~ -

, 
The current practice is for the.appel1ant to file the notice of 

appeal in the trial court~ which forwards a copy'of it to the 'Supre~e 

Court Clerk. Then~ within ten days of filing the NOA, the appellant 

orders the transcript from the trial'court reporter. The reporter 

delivers it to the appellant upon completion" The appellant, in turn, 
, , 

must file the transcript within sixty days after the date 'the',NOA:was filed.' 

The appellant can obtain one thirty-day extension from the trial court and 

. must apply to the Supreme Court for subsequent extensions. The trial 

court clerk assembles the record on receipt of the transcript and sends 

the record to the Supreme Court Clerk. When the record arrives, the Supreme 

Court Clerk opens a file on the appeal and assigns it a docket number. 

Only' at this point does the Supreme Court take jurisdi . .ction over the 

appeal and monitor its ~rogress. 

Our observation of, and experience ~n, a Wi,de va'(iety Qt appel1ate 

court systems leads us to the fi.rm l~onclusiQn that trial courts cannot ana 

should not be relied on to supervise appeals effectively. Once j~dgment 

bas been entered, trial j~dges tend to ~~el' that their involvement in a 

case is ,over: responsibility for appeal~ng is seen'as resting exclusively 

on the attorneys •. Furtherm.ore, even ;If trial judges: werebf a mind' rigorously 
•• > • 

to police the steps required to perfect an appeal, the'd~centralized nature 

of trial courts would, make uniformi.ty or. efficiency' in doi,ng so impossible. 

Finally, if no specific court has assumed clea~ and active responsibility 

for the early s~ages of appeal~, ~ttorneys in turn are likely to be less 
~ 

energetic during these stages' as a result of having no specific co~rt to 

which to be responsible or answerable. 
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Effective management of the appellate process req~ires centralized 

administration of appeals to insure consistent treatment of all cases. 

This does not mean that Supreme Court justices should personally supervise 

all aspects of the process. ' l·t does lI)ean that clear guidelines for, granting 

extensions of time or administering ot~er rules of ?ppellate proc~dure should be 

established and enforced. This can most effectively be done if the NOA 

is filed in' the Supreme Court in the first instance. The Supreme Court 

can then actively control all phases of the case until the appeal is 

. terminated. In addition~ by the physical act of~filing the NOA~ attorneys 

will be made aware that they are in the Supreme Court and answerable to it. 

A~ present, between the filing of the NOA and the transmittal of the record, 

control of the case rests in part with trial court personnel and in part 

with the attorneys. The concern of both for appellate efficiency is, 

secondary. 

. Diia tory Appeals 

For tactical reasons, attorneys occasionally want to prol~ng rather 

t~an expedite an appeal. An attorney may adopt such stratagems as retaining 

the transcript in his possession instead of filing it promptly with the 

trial court clerk. Because of the press of other business, 'trial court 

judges arid clerks often lack time to police the steps for taking an appeal 

as closely as the steps in pre-trial proceedings. Rather than scrutinize 

the reasons given to justify questionable requests for an extension of 

time, trial courts are prone to grant them on the premise that the facts 

as stated are'true, thereby inadvertently allowing ·''the dilatory tactics 
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of a'ttorneys to succeed. ,In fact, in many cases, no clear reasons may 

be offered'or required. 

The Supreme Court can minimize the incidence of dilatory appeals by 

taking responsibility for granting time extensions in an appeal from 

its inception. The Supreme Court Clerk's staff would be able to monitor 

~ach step in the appellate process, thereby insuring that extensions 

are not ~llowed automatically but only for genuinely good cause shown. 

At~ention to'such details ~ill reduce the frequency with which dilatory 

,tactics succeed even if such tactics are not altogether eliminated, 

and Will also reduce the likelihood of appeals becoming inadvertently 

"lost" through confusion or disinterest. 

Filing the Notice ~~ Appeal in the Supreme Court 

,Authorities on appellate 'courts agree that effective ~ase management 

requires that the NOAbe filed in'the,appellate court, and that the 

appel~ate court take jurisdiction over the appeal from the fili,ng of the NOA. 

E.g., see R. A. Leflar, Internal Operating Procedures of Appellate Courts 

13-18 (Chicago! ABA Foundation, 1976). 

At present, ten jurisdictions' require that attorneys file the NOA in 

the appellate court. Thirty-seven require it to be filed in the trial 

court, and three require it to ,be filed in both. One jurisdiction, Oregon, 

requires that the NOA be filed in the appellate court in criminal cases and 

administrative agency appeals, while the NOA is filed in the trial court 

in civil cases. Appendix A contains a table showing which_jurisdicti~ns 

fall into each cat:egory. 
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Specifi~ Examples' 

New Hampshire adopted new rules of appellate procedure, ~ffective 

July 3, 1979. 'Key steps in the New Hampshire approach ~re as 

follows: 

1. The original NOA is filed with 'the Supreme Court Clerk, who 

in turn mails copies of it to the trial court clerk, the 

administrative assistant of the trial court, and all parties. 

The NOA contains a statement of issues to be raised in the 

appeal. described in the context of how. they arose at trial. 

2. Transcripts are not ordered until the Supreme Court reviews 

the statement of issues in the NOA and determines what 

portions are required to hear the case: only those portions 

are prepared, and they are ordered by the Supreme Court Clerk~ 

The attorneys may request the Supreme Court Clerk to order 

additional portions of the transcript. 

3. Court reporters have sixty days to prepare the transcript and 

file it with the Supr.eme Court Clerk. One automa'tic extension 

,~,:f fifteen days can be obtained from the Supreme Court, but the 

Clerk reviews the request 'to ascertain the number 'of pages involver{ 

and to be sure that the request is warranted. Additional requests 

for extension of time are viewed skeptically by the Court and 

are not, granted readily. 

4. All motions for extensions of time follmving the NOA are heard in 

the Supreme Court. 
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Like Rhode Island,' New Hampshire has only one appellate court. Thus, the 

New Hampshire mqdel could serve in some respects as a useful guide for 

Rhode Island. 

Designation of the transcript by the Supreme Court clerk is unique 

to NeW Hampshire among the New England states. Connecticut's proce~ure 

is more typical.. In Connecticut, the appellant orders the t.ranscript 

on or before' filing the NOA: the reporter fills out an acknowledgment 

-
form for the appellant, which states the number of pages and estimated 

delivery date, and the appellant sends a copy of that acknowledgment to 

the appellate court to be filed with the NOA. The NOA is vulnerable to a 

motion to dismiss if it does not have the completed acknowledgment form 

attached. to it. The reporter also sends a copy of it to the appellate 

court clerk and to the chief state ~ourt administrator. When the transcript 

is delivered to the appellant, the reporter files a cer~ificate or delive~ 

with the appellate court clerk and the chief state court administrator. 

Connecticut specifies no time limit within which the transcript must be 

filed. If no certificate of delivery has been filed by the estimat:ed due 

date, the appellate court clerk contacts the reporter to determine the 

reason for the delay and when delivery can be expected. Exceptionally 

delinquent reporters a~e prodded by thp Htatecourt administrator's office 

until they file the transcripts •. 

. New Jersey's transcript preparation procedures are much like 

Connecticut's. In New Jersey, the appellant must attach a copy of the 

-93-

'. 

I. 

I 

[ 
i"f'1 
! 1 : 

It 

I n 
tI U 

1\ D , 

I n 
I fl 

U 
f] 

n 

,Walter Kane' 
Page 7 

transcript order to the NOA. The transcript itself is due thirty days 

ifter the appellant filed the NOA. However, reporters need not ask for an 

extens~on if they cannot prepare it within that time. The administ~ative 

office of the courts puts out a weekly report showing, for each court 

reporter in the state, the number of transcript pages owed and the 

number of days each transcript is delinquent. If a transcrip~ becomes 

too delinquent, the reporter is pulled out of court until it is finished. 

V'ermont takes the same approach as New Jersey. The only difference is that 

the initial due date of the transcript is sixty days, rather than thirty 

days, after the NOA is fiied. 

The New Hampshire model imposes substantial burdens on the Supreme 

Court· by making it responsible for d~signating what portions of the 

. transcript are. needed for an' appeal. Connecticut, New Jersey, and· . 

Vermont·leave that burden with the appellant. All three appellate 

coprts police the -"ly preparation of transcripts to prevent undue 

,delay in the appel .... 'process. 

Elimination of unnecessary delay in the appellate process requires 

two things to be done simultaneously. First, time periods for each of its 

steps should be reviewed~ Reasonably brief time limits should be set for 

each step. Second, once the steps have been streamlined, the appellate 

court shou14 make sure that the time limits specified are met. Leflar, 

supra, pp. 14-15. This means that the appellate court should itself rule 

on ,any motion affecting timely preparation of the, record. 
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The following is a summary of the propose~ procedure 

The appellant would have 30 days from the entry of the judgment 

h NO A The" information form below to order the transcript and file t e • 

currently in ~se would be made the N'OA. The appellant would obtain 

from the trial court administrator a date stamped certificate stating 

that the transcript had been ordered, and giving its estimated length 

and the amount 0 t e epos pa • , f h d it id for it By rule. a transcript would 

to be "ordered" if the full estimated price had been only be deemed 

deposited in advance with the trial court administrator unless the 

appellant had been allowed to proceed in forma pauperis. The appellant 

h the C"er' tl..·fl..·cato of transcript order to the would be r~quired to,attac ~ 

NOA at the time of fi,l..ng. w. 1 · ul.."thout the certificate, the appeal would 

be vulnerable to a motion to dismis~ - voidable. not void. 

Upon receipt of the NOA, the Supreme Court cle~k's office would open 

a file. assign t e case , h an appellate number. and mail a date stamped 

~opy of the NOA (with a copy of the certificate of transcript order) 

i trial court ., the trial court administrator. and to to the appropr ate , 

all other parties. The trial court clerk would be 'responsible for 

assembling the record and transmitting it directly to the Supreme Court 

wd.thin 30 days of the date of the filing of the notice of appeal. 

The transcript would be due in the Supreme Court 60 days after the 

i ordered. " The court reporter would deliver date the transcr pt was 

h i 1 t adminl..·strator, who would in turn the transcript to t e tr a COllr 

1 k ' office. 'The trial court deliver it directly to the Supreme Court c er s 
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administrator would be author'ized, upon motion" or sua sponte, to ~xtend 

the delivery date a maximum of 30 additional days, with notice to the 

Stlprem~ court and all 'i.'ounsel; subsequent extensions cO'uld only be' 

granted by the Supreme Court. Upon receipt of the transcript. the 

Supreme Court clerk's office would file it anQ mail a notice of its 

,f:Uing to, all c~~nsel, notifying them that the briefing schedule had 

begun. While the appellant would not have possession of either the ", 

'record or the transcript before thei~ being filed with the Supreme Court, 

the appellant would be held primarily responsible for see~ng that all 

deadlines were met, and that extensions were obtain~d where necessary. 

With the exception of the one 3Q-day extension by the trial court 

~dministrator for trans.cript preparation, all tim,e extensions would be 

granted by the Supreme ~ourt. Trial cou1;'ts would continue to rule 'o,n 

sub~tantiv~ mot~bns~ 

The Procedure 'in Detail 

• Filing the NOA 

The appellant should file the NOA with the Sup7;eme COU1;'t Clerk. This 

notifies the Court as soon as an appeal is taken and allows' "t to monitor 

the subsequent p~ogress o~ the appeal. The Clerk should open an appeal 

file and assign a docket number when the NOA is filed. Am~ng other benefits 

4s~igni,ng a docket num,ber woul~ greatly facilitate case monitoring by SJIS. 

It would also simpllfy reclord keeping t:egard,~ng t.h.e preargument settlement 

conference. The Clerk J s off;lce should ma;;'l co!'ies of tlJe NOA to the . . 

trial court clerk and other parties. 
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• Ordering the Transcript: 

The appellant should be required to order the transcript before 

filing the NOA, obtaining from the trial court administrator a . 

signed certificate that shows the estimated le~gth of ,the transcript 

and the dollar amount of the deposit paid. A copy of that certificate 

should be attached to the NOA. The absence of the certificate at filing 

would make thE7 appeal voidable, ,not void. This ensures that transcripts 

are ordered promptly and indicates the size and nature of the transcripts 

actually ordered,. 

The Supreme Court should require that to "order" a transcript, a 

pa~ty must (a) pa~ the full amount of the est~mated cost in advance 

or (b) be adjudged in forma pauperis. This would be in accord with 

the current procedure in the Superior Court; a summary of that procedure 

is appended as Appendix B. It is suggested that a uniform polic~ be 

adopted for both the Superior Court and the Family Court. 

• Form of the Notice of Appeal: 

The information form presently required by Provisional Order should be 

made the NOA. This eliminates the filing of mUltiple documents and 

ensures that the information will be obtained. 

• Time For Filing: 

The time for filing the NOA should be changed from twenty days to 

thirty days. This would allow the appellant as much time as at 

present to raise the transcript fee and order the transcript. 
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• Delivery of the Record: 

The trial court clerk should assemble and deliver the record directly 

to the Supreme Court within 30 days after the filing of the NOA, as 

shown on the date-stamped copy mailed to the trial court by the 

Supreme Court clerk. Since the transcript has been ordered and paid 

for,' there is no reason to wait for its comple~ion before forward~ng 

the record. Forward~ng the record directly reduces the possibi1~ty 

of its go~ng astray. Judges in both the Superior and Family Co~rts . 

have said that·the,30.day deadline would not significantly interfere 

with their use of the trial record in deciding substantive post trial 

motions. 

• Time for Transcript Delivery: 

The reporter should de1ive~ the transcri~t to the trial court 

administrator Within sixty days after the date of order. The 

~uper~or Court Administrato~ has stated that this is an adequate 

amount of time in th~ great majority of cases. (Family court 

transcript preparati.onmay p~esent a problem initially.) 

• Extensions for Preparation: 

If the reporter finds that the transcript cannot be p~epared by 

. the 'd~e date specified in the preced~ng ~a~agraph, the trial court 

adm.ini.str:a.tor should be empowered to extend the time up to a maximum 

ot; thirty additional days.. The a.dmi.nistrator should fix the le:ngth 

of that extension in cQnsultation with the reporter so that it 

approxi'M:te~ the time actually needed to finish the transcript. 
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The trial court administ~ator should file a certificate of the 

new due date with the Supreme Court Clerk and serve copies on the 

parties. ,Extensions beyond this total 90 day period should be granted 

only by the Supreme Court,. and only on a clear and convincing showi~g 

of cause. 

This procedure would remove from the trial court judges the ' 

responsibility for initial transcript preparation extensions; which 

accords with the fact that the trial court judges are in fact usually 

ignorant of reporters' production problems~ and assigns this 

responsibility to the person most able to assess and control those 

problems • 

• Delivery of the Transcript: 

, .' 

The trial court administrator should deliver the transcript direct.1y 

to the Supreme Court clerk's ,office, at which point, the clerk s'hould 

notify counsel of the transcript's delivery and filing and the 

beginning of the brief~ngcyc1e. This way, the transcript is less 

likely to go a~tray. Also~ the clerk can make a rough estimate of the 

completeness of the transcript by comparing it with the estimate on 

the certificate of transcript order attached to the NOA., 

Four points should be noted. One: the ru1~ng by the trial cOlllrt 

administrator on motions for extensions of time would be a ministE~ria1 

function, not a judicial one. In fact, he should have the authority 

to extend the time (up to'the maximum of 30 additi~nal days) ~~)onte, 

as management of the court reporters may require. (Note that this could 

eliminate a ~ignifcant number of motions and orders.) Second tIle 
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filing in the S,upreme Court by the administrator of a certificate 

of extension will keep the Court apprised at all times of when 

a transcript is due. Third, the final responsibility for the 

production of the transcript officially rests at all times with 

the appellant's attorney, who is expected to stay :i,n tQuch with 

the reporter regard:i,ng its production and to be aware of and ensure 

adherence. to uny deadll.·nes., F th hi our , t s procedure will allow the 

Supreme Court to know at all times when any document is due to be 

f~led in it;. 

Appendix C contains a flow chart diagramm, ing the suggested procedure, •. 

ifotions 

Earlier in this memorandum~ it w~s noted that the Supreme Court alone 

should pass on motions 'affecting timely preparation of the record or the 

transcript~ The suggested procedure identifies two such motions. 

1. 

2. 

Motions for extensions of time to file the transcript. 

Motions for extensions 9f time to file th~ record. 

These two. motions' would be based on Rule llCc) of the' Supreme Court. 

In add;J.tion, Rule 12 (c) provides' that the appellee may' move to dismiss, 

the, appeal if the appellant fails to have the r.ecord timeiy transmitted 

to the Supreme Court-Clerk: Rule 1'2(c) motions clearly affect the future 

course of the appellate process and th f h ld 1 , ere ore, s ou a so be heard by 

the Supreme Court. 

This procedure would eliminate the motion for extension of time to 

file a notice of appeal for excusable 1 neg ect; appropriate cases could be 
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dealt.with by writs of certiorari. If ~he Court prefers to keep the 

"excusable neglect" motion, we recommend that the authority for ruling 

on all such motions be exclusively assumed by the Supreme Court, in line 

with the overall suggested policy that the Supreme Court have authority 

over, and' knowledge of, everything affecting the time intervale in appe'als. 

All motions other than those asldng for more ti'me, filed between 

trial court judgment and transmittal of the record, should continue to 

be heard by the trial court. Such motions, even. if filed as part of the 

appellate process, do not affect the time ~equence in the Supreme Court. 
I 

Research has identified fourteen such ancillary motions in the Superior 

Court. Appendix D contains a list of those moti9ns. Appendix E contains 

a list of all post trial motions which can be filed in the Family Court 

under both present and proposed rules. Of these 22 motions, only three 

would be filed in the Supreme Court (Nos. 14, 15, and 21, and only If the 

Supreme Court continues to allow extensions for time to' file the NOA; 

otherwise, only two motion types would'be affected). 

Finally, we suggest that the clerk's office perform the funct'ion of 

rul~ng on routine motions for extensions of time rather than the Justices 

of the Supreme. Court. Unusualy, non-ro~tine, or ,~epeated motions for 

extensions could be brought to the 'attention of the Justices as appropriate. 
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Appendix A 

Filing of Notice of Appeal (NOA) 

NOA Filed in Appellate Court . . . . . . . • •• 10 

Delaware 
Indiana 
Michigan 
New Jersey 
Ohio 

Oklahoma 
Pennsylvania 
South Carolina 
Texas 
New Hampshire 

NOA Filed in Trial Court . . · . 
. Alabama 
Alaska 
Arizona 
Arkansas 
California 

. Colorado 
Florida 
Georgia 
Hawaii 
Idaho 

NOA Filed in Both. 

Connecticut 
Montana 
W.- Virginia 

Illinois 
IO\'7a 
Kansas 
Kentucky 
Louis;i.ana 
Maine 
Maryland 
Massachusetts 
Minnesota 
Mississippi 

. . . . . · . 

. . . . ... . Q 

Missouri 
Nebraska 
Nevada 
New Mexico 
New York 
N. Car-olina 
N. Dakota 
Rhode Island 
S. Dakota 
Tennessee 

. . . . . . 

Other. · . . . . . . . 
Oregon (see p. 4) 
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. . . '.' • 37 

Utah 
Vermont 
Virginia 

, Washington 
Wisconsin 
Wyoming 
D.C. 

. . . . . . 3 

1 

t I 
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. ~ ·~.il· 
~( ~~ 
W 
~ 
~ ~ 111 
~! .~ 
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·Appendix B. 

Summary of the Current Procedure for Obtaining 

a Transcript in the Superior Court 
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Appendix B 

1. Upon completion of a trial, the,: court reporter measures her 
stenographic tapes and makes an estimate ,as to the cost of 
pr~paration of the transcript of the proceedings. 

2. The court reporter then fills out an estimate fOrr:l and brings 
it to the Superior Court Administrator's office where it is 

. kept on file under that court reporter's name. 

3. An attorney wishing to claim an appeal to the Supreme Court 
must file a notice of appeal in the Superior Court Clerk's 
office \vithin bventy (20) days from the date the judgment 
appealed from is entered. Under Supreme Court Rule 10(b), 
the attorney is required to order a transcript of the pro­
ceedings within ten (10) days from the date the notice of 
appeal is filed. 

4. The attorney wishing to order a transcript must go to the 
Superior court Administrator' s Offic~ \V'i th the name of the 
court reporter. There the secretary looks up the estimated 
cost of the transcript on the estimate form. 

.' 

'5. To order the transcript, the attorney must fill out and sub­
mit a transcript order form. This form contains the name of 
the case, the name of the court reporter and the estimated 
cost of the tran~cript. 

6. Along with the completed order form tha attorney must also 
submit a check in tile full amount of the estimated cost of 
the transcript. It is upon receipt of these two items ,that 
the t:r.anscript is cons~dered "ordered." 

7. The transcript' order form is stamped \vi th the date an::~, time 
it was received and photocopied. One copy is filed ~li th the 
record in the Clerk's office. The other is forwarded to the 
court reporter. The original is retained on file in the 
Superior Court Administrator's office. 

8. The check in the amount of the estimated cost of the tran­
script is deposited in an account set aside for this purpose 
by the Superior Court Administrator's office. 

9. Upon receipt of the copy of the order Jorm, the court reporter 
conunences the preparation of the trans'cript. 
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10. 

11. 

12. 

13. 

When the court reporter has 
she delivers it to the Su ~ompleted the transcript he or 
The attorney is then noti~7r~or C~urt A~inistrator'~ 9ffice. 

~e o~ ~ts completion. 

l'lhen the attorney arrives to 'k 
he signs a fO~~l aCknowledgingP~~ce~Ppttohef completed transcript, 

the same. 

After the attorney has ' 
Court Administrator' received the transcr" t 

f th s office makes out a ~p ,.the Superior 
o e cost of the transcript and' .check ~n the amolli,t 
reporter. g~ves ~t to the court 

The attorney on receiving th . 
the Superior Court Clerk's ~f~ranscr~Pt must file it with 

d
record and eXhibits are tra~srn~~~ ~here it together with the 
ocketed there. e to the Supreme Court and 
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Flow Chart of Suggested Procedure - Appendix C 

Appellant 
Orders 

Transcript 
from Trial 

Court 
Administrator 

Trial Court 
Administrator's 
Certificate of 
T}:'an.scr.ip t Order 
w/Lertgth & Amount 

of Deposit . 

NOA and Trial 
Court Adminis­
tra tor "s Certif­

.30 Days , icate Filed in 
" 7 Supreme Court 

i 
Extensions Copy of NOA to 

Maximum of 30 
Days' 

Extension 
. From Superior 

Court • 
Administrator 

of Delivery 
Date 

Copy of 
Extension 

I to 
I Supreme 

Court 

----~ 

Copy of 
Extension 

to 
Attorney 

60 Days 

From Supreme Trial Court, 
Court only i Trial Court' Ad-I-_._.::.30~D~a:.lY:':::s~· __ ..... _~) 

ministrator, t 
Trial Court 

Clerk Assembles 
Record and 

sends to 
Supreme Court and all other L . 

parties Extension 

.' 

" 

from Supremet 
Court only 

/ . 

Motion in 
Supreme 

Court to 
Extend 

Delivery 
Date 

) 

Reporter 
Delivers 

T·ranscript 
to 

Trial Court 
Administrator 

\ 

Trial Court 
Administrator 

Files 
Transcript in 

Supreme ~--~ 
Court 

Supreme Court 
No,tifies all 
Counsel of 
Filing of 
Transcript 
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1. 

2. 

3. 

4. 

5. 

Appendix D· 

MotIon for an.injunction pending appeal;" 

Motion for a stay pending appeal* 

Motion for orders for protection of 

. Super. R. Civ. P. 62. (c) 

Super. R. Civ. P. 61(a) 

parties pending appeal 
Sup. Crt. Rule 7 
G.L. 1956 (1969 Reenactment) 
sec. 9-24-8 

Motion to take a deposition pending appeal 

Super. R. Civ. P. 27(b) 

Motion for correction or reduction of sentence 

Super.; R. Crim. P. 35 

6. Motion for stay of execution and relief pending appeal 
. Super. :R. Crim. ·P. 38 

7. Application for release after conviction pending appeal 
Sup. Crt. Rule 9 

8. Motion for release on bail pending appeal 

Super. R. Crim. P. 46 

9. Motion by state for additional bail pending appeal 

10. Motion to withdraw as counsel 

G.L. 1956 (1969 Reenactment) sec. 
12-22-12, as amended by P.L. 1972, 
ch. 169, sec. 27. 

Super. R. Crim. P. 50(b) 

11 •. Motion by defendant to have s~ate pay th~ cost of transcript for 
purposes of appeal 

12. 

Griffin v. Illinois, 351 U.S. 12, 
76 S. Ct. 585, 100 L.Ed. 891 (1956) 

Motion for correction of clerical mistakes 

Super. R. Crim. P. 36 

13 •. Motion for relief from judgment or order (clerical mistakes) 
Super. R. Civ. P. 60 

14. Motion for correction or modification of record 
Sup. Crt. Rule 10(e) 

Both·these motions must ordinarily be rr.~cle in the first instance 
.in the trial court. See: Sup. Crt. Rule 8. 
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Appendix E 

1. Motion to take deposition pending appeal. 
R. Dom. ReI. P. 27(b) 

2. Motion for relief from judgments or orders. 
R. Dom. Rel.'P. 60(a),(b) 

3. Motion for stay of proceedings to enforce Judgment 
pending disposition of motion to vacate judgment under 
R. Dom. ReI. P. 60. 
R. Dom. ReI. P. 62(b) 

.4. Motion for injunction pending appeal. 
R. Dom. ReI. P. 62(c) 

'5. Motion for modification of judgment. 
R. born. ReI. P. 64(A) 

6. Motion for allowance of fees to commissioners after 
partition and sale of real estate.' . 
R. Dom. ReI. P. 66(A) 

7. Motion for execution to enforce judgment for the 
payment of money. 
R •. Dom. ReI. P. 69 

. 8. Motion to adjudge in contempt for failure to com9 l y 
with court orders. 
G.L. 1956(1969 Reenactment) sec. 8-6-1 
G.L. 1956(1969 Reenactment) sec. 8-10-38 

9. Motion for modification of orders in bastardy proceedings. 
G.L. 1956(1969 Reenactment) sec. 15-8-11, 

10. Application for release of person committed to A.C.l. for 
failure to provide support for children. 
G.L. 1956(1969 Reenactment) sec. 15-9-6 

11.' Motion for reversal of decree of adoption on application 
of parent not notified. 
G.L. 1956(1969 Reenactment) sec. 15-7-21, as a~ended by 
P.L. 1970, ch. 132, sec. 1. 

12. Motion for modification of orders of committment- Release, 
detention or recommittment of juvenile. 
G.L. 1956(1969 Reenactment) sec. 14-1-42 
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13. Application for discharge of delinquent previously 
cormnitted. 
G.L. 1956(1969 Reenactment) sec. 14-2-4, .as a~ended by 
Reorg. Plan No.1, 1970 

It •. Motion for extension of time for delivery of transcript 
to attorney. 
Family Court Order No.5. 

15. Motion for extension of time for filing notice of appeal. 
Sup. Crt. Rule 4(a) 

16~ ~otion for orders. for protection of parties pending appeal. 
Sup. Crt., RpJ.e 7 

17. Motion for st'ay or inj unction pending appeal. 
Sup. Crt. Rule 8 

18. Notion for trial court to approve statement of evidc.:nce of 
proceedings when no report was made or when transcript is 
unavailable. 

,Sup. Crt. Rule 10(c) 

19. Motion for trial court to approve agreed statement as 
record on appeal. 
Sup. Crt. Rule 10(d) 

20. l-fotion for correction or modification of the record. 
Sup. Crt. ~~le lO(e) 

21. Motion for extension of time for transmission of 
the record. 
Sup. Crt. Rule ll(c) 

22. Motion·to dismiss appeal for failure of appellant to 
cause timely transmission of record or to docket appeal. 
Sup. Crt. l2(c) 
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... ~ Case Management 
c.'" " :by Tea, ms 

L. 
\' 

\ ' by Lorraine Moore A dams. 

r~ _ Cynth-fa Easterling-Smith. and William Popp 

LorraiM Moon Adams,' a staff associate lor the 

[

' Center's Northeastern RegiOlJal Office. Ms 
, '~orA:ed in the area of clerlc's office procedures.is 
. director of'projects in Vermont. Rhode Island; 

, eM New York developing court office manuals, 
r~ She is a gradu~te afGettysburg Colleg~. 

L Cynthia Easterling-Smith is also a siaff associate 
for rhe Northeastern Regional Office. She has 

/ 
.. wor}.td on projects dealing with personnel sys­

tems. collective bargaining. and the improvement 
{ of eler}.·, qffice manageme~t, Ms, Easterling­

Smith graduated from East Carolina Uni~'ersity 'r 1 tiM MI~ an MBA from the University of New 
Hampshire_ 

William Popp, je'nio,."-staff a.ssociate of the North­r' ccuteT7J Office. has directed or participated in 
t I projects rhat include the areas of trial court case 

., management. jury improvement. court reporting. 
facititin. budget. planning. and systems anaf;,''sis. 

'f,.' MT. Popp has a BA in economicsjrom Fairleigh 
Dickinson Universitj and an MS in management 
from Renuelae, Polfiechnic Institute, 
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"I like my job." said the veteran team 
member to the interviewer. Speaking 
softly. with confidence and with a dis­
cernible sparkle in her eye, she contin­
ued, "I was 'here before the team ap­
proach was tried, and frankly I didn't 
think it would work. We seemed to be 
doing pretty well, each of us with sepa­
rate areas of responsibility. My job was 
checking briefs for compliance with the , 
rules. 'When I was asked to assume 
complete responsibility for monitoring 
a fourth of the criminal case1oads, I was 
frightened. But it has turned out all 

'right'I have to keep in contact with a 
wide variety of people including court 
reporters, attorneys, and administrative 
people in our office. I find being re­
sponsible for the case before it leaves 
the trial court. through the appellate 
process and ,until it is disposed of, 

,makes my job much harder. Now I, 
worry about my cases. But I go home at 
night feeling that I have accomplished 

- something."' 
These' comments about the team ap­

proach to case management were m,ade 
by a middle-level clerk in the Federal 
Second Circuit appella~e clerk's office 
during an interview with one of the au­
thOIS. The interview was conduct'e<l in 
the fall of 1978 as part of a review of the 
New Jersey intermediate appeJlate divi­
sion's clerk's office.' l'roject staff were 
attempting to identify alternate 'ease­
management methods. We were im­
pressed by the Second Circuit's use of 
teams, and recommended a variation of 

, . 
it for the New Jersey court. Our intent 
here is not to prepare a balanced article 
pointing out the strong and weak points 
of the team approach. Quite simply, we 
are presenting an advocate's position, 
written with the object of stimulating 
thought and action as to its use else­
where in the courts. We shall show that 
the team approach works in the courts 
for the same reasons it works in private. 
corporations. In addition to the job sat- , 
isfactionp job enrichment, and other 
reasons Cited for its effectiveness in the 
private sector, this approach lends itseif 
to a number of special c.;haracteristics of 
the courts. 

Use of Teams in the Private SectOI and 
at the Federal Second Circuit 

White experim~nts implying the usc 
of work teams in English coal mL'1es be­
gan as early f:S 1945, the most Vtidely 
known application has been deyeloped 
by the Volvo Automobile Company in 
Goteborg, Sweden. Like its American 
counterparts, Voh'o had previously 

,used mass production work techniques, 
in which the majority of the employees 
were assigned repetitive assembly-line 

'work_ In an attempt to make the jobs' 
more interesting and ultimately to im­
prove the quality of its product, the 
company adopted the use of te.:ims in . 
the early 1970s. 

Under the Volvo configuration, em­
ployees were assigned to teams, which. 
in, tum, were assigned to 'work stations 
equipped with the machinery and tools 
necessary to put a p'ortioll of the auto­
mobile together. These teams were giv­
en total responsibility for their part of 
production, which involved a ,,,ide vari­
ety of tasks and the planning of a rota~ 
tion of duties among team members. In 
order to make the concept work, Volvo 
found it necessary to make large invest­
ments in training programs. But work it 
did, so much so that a number of Amer-
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iean corporations, including Ameri­
can Telephone and Telegraph, have fol­
lowed Volvo's lead and have established 
the practice in their organizations. 

In the early 1970s the Second Circuit 
Court. like most courts, processed cases 
in a highly segmented manner based 
upon mass production systems employ­
ed in the private sector. In assembly­
line fashion, case papers were transfer­
red from one individual to another. 
each responsible for a discrete proc~ss­
ing task for all cases ftled. TypicaIIy, 
one person screened initiating papers, 
another made all docket entries, others 
handled briefs or transcripts, another 
placed papers in the file room, one 
scheduled hearing dates, and still an­
other distributed case files to jUdges. ' 

The following excerpt shows that the, 
court was experiencing many problems 
concerning work quality, efficiency, and 
respo,nsibility. 

Since a docket clerk could not ac­
commodate situations that varied 
even slightly from the norm, many 
cases "fell out" of the system and 
had to be retrieved by upper-level, 
management •••• Further, since no 
one person was responsible for pro­
.cessing an entire appeal, no one took 
the initiative to ensure that all nec­
essary papers were filed, that dead­
lines were met or that the judges re­
ceived all briefs and papers in ad­
vance of the argument date. There 
was no efficient way to provide infor­
mation about particular cases. And 
because each worker knew how to do 
only one or two tasks, replacing or 
helping an overburdened co-worker 
was difficult if not impossible.l , 

The Second Circuit clerk's office an­
alyzed its procedures in 1972 and con­
cluded that its methods of processing 
were ineffective in handling the in­
creased cas,eload. A new organizational 

structure was designed, based on cases 
being processed by one of four teams. 

The new system designed by the cir­
cuit executive called for integrated 
case processing by four teams, each 
composed of two case-management 
clerks. ,Two clerks are designated 
"captains.'~ Although 'the captains 
are in charge of two teams, they con­
tinue to perform all the duties of 
team members. In addition, each set 
of two teams is aided by a case-man­
agement trainee. A' case-control su­
pervisor who reports to the chief dep­
uty clerk is responsible for the work 
of all four teams. Cases are assigned 
to teams according to the type of !iti­
g~tion involved. Each case-manage­
ment team handles every aspect of its 
cases. 

Within each team. tasks are aIlo-
. cated according to personal prefer­
ence. Each clerk, however, must be 
familiar with all operations, making 
it possible for team members to fill 
in for each other in case of absence 
or to help out an overworked team. 

With the thorough understanding 
of case processing that the case man­
agers now have, fewer cases become 
problems. Even the most unusual 
tasks can generally be accommo­
dated. When problems do arise, the 
team members know that even 
though they may seek advice from 
th,eir supervisor or fellow members, 
it is their own. responsibility to soh'e 
the problem.) 

The employees approve of the new ar­
rangement. \vith its increased responsi­
bility, and find that it enables them to 
see the importance of each task and its 
relation to the work of the court. Attor­
neys also lik(; the new proced ure, since 
it allows them to deal with fewer people 
regarding a case. The same is true of 
the judges, who are able to delegate 
more responsibility for procedural mat-
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[ ters to the clerical staff once cases have 
'" been assigned to individuals. 

I 

,[ Why the Team Approach Can Work 
_ In the Courts 

These observations suggest a key rea-

[
son why the team approach works. It 
m~kes work more interesting, more ful­

, fiUmg. In the language of management 
specialists, this is job enrichment. The 

[ additional complexity builds interest in 
"" the job. Typically, the result is lower ab-

senteeism, 'greater willingness to help 

[ 
~t~ers, and, ultimately, greater produc;. , 

'" tmty. " ,"" 
These ben.efits need not result in:' 

[
higher costs. it\-esent court experience, 
while limited, suggests that personnel 

"" costs wiil be about the same or slightly 

[

higher under the team approach. The 
use of teams, however, will require a 
substantial change in the type of per­

~. sonnel. A court ,adopting the team ap-

[
. proach could antidpate a reduction in 

employees in its cll~rk's office from, for 
example, 30 to 23 ,or 25, or about 20 

[
percent. But i'n order to perform the 
added responsibilities, the team mem­
bers, in contrast to their predecessors, 

[

would have to be better trained, possi­
,. '~ly better educated, and above all will­

Ing to accept substantial individual re­
sponsibilities. Thus, in cost terms the 

p red~ction in staff might be offset by in­
t creased individual salaries. 

What has been said thus far about 
r,.,' job satisfaction, costs, and personnel 
LJ applies, more or less, not only to the 

courts but also to other organizations. 
Two further points, however, have to do 

r: 'h U WIt the unique characteristics of the 
courts. First, teams do not require 
heayy use of computer technology. Thus 

[
"' far. ,computer and other techDII)logical 

.. J methods, have been appJied too court 
problems with limited success.4 It is 

ri.
l

! true that the use of small-scale technoI­
IJ ogy, like audio recording and tiling 

techniques, has worked; this is beca\us~ 

u· Fall 1979 

... ., 

the technology can be easily under­
stood and put to work. On the other 
hand, expensive, complex computer 
methods have fallen short of, expec­
tations. Consider case scheduling by 
computer, for example. It has not been 
successful, despite a significant nation­
al effort to deal with the challenge. 
With the use of teams, the techno­
logical problem may be lessened, be­
cause a team member schedules the 
cases assigned to that team. The lower 
volume for each team may make'man­
ual scheduling techniques feasible. 
Therefore, the need for less complex 
technology prevails throughout the sys­
tem, for the work that might require 
complex technology can be handled bya 
team member. Teams, however, can 
make good use of the computer's capa­
bility to perform routine jobs efficiently, 
such as the preparation of notices. 
These jobs are relatively simple to de­
sign, develop, and implement, thus 

, increasing the likelihood of successful 
applications. 

The team approach results 
in lower absenteeism, 
greater Willingness to help 
others, and, ultimately, 
greater productivity. 

The second point about the team ap­
proach in courts concerns the work 
habits of judges. As often as not, judges, 
before coming to the bench, worked for 
themselves, or in small offices, or in 
small group practices. In order to pros­
per in a small practice, a lawyer must 
use his time wisely. He must meet with 
clients, get to court, dictate correspon­
dence, and dr.aft memoranda, aU within 
tightly prescribed time limits. His ef­
forts are towards making himself or one 
or two other individuals very efficient. 
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Coming from this background, judges 
often give short shrift to large adminis­
trative bureaucracies, or cannot quite 
understand them, or perhaps some, of 
both. Since teams are generally small, 
judges can identify "ith them, often 
feeling more comfortable because the 
teams closely resemble law offices and 
other smaIl groups of their experience. 
Increasingly, judges are being assigned 
greater administrative responsibilities 
and, to date, judges' performances in 
this sphere have been quite uneven. If 
this level of performance stems in part 
from their alienation from large organi­
zations, then it is reasonable to postu­
late that judges, feeling a kinship "ith 

. smalI groups, wiIJ be motivated to take 
a greater interest in administration, a 
basic condition for strong executive 
leadership: 

'l'wo Proposed Uses ~f the 
Team Approach I 

Let us consider how the team ap­
proach might be applied in clerks' of­
fices in two hypothetical court situ­
. ations, one an intermediate appellate 
court, the other a trial court of general 
jurisdiction. 

An,Intermediate AppeJIate Com:t 

Use of the team approach is particu­
larly appropriate in an intermediate ap­
peJlate court, which sometimes deals 
with complex matters requiring contin­
uous monitoring of the documents nec­
essary to perfect the appeal. The basis 
for establishing a team approach is 
usually already there, for multijudge 
panels hear appeals as teams. 

In this example, the appellate court • 
which has statewide jurisdiction,hears 
appeals as of right from the several di­
'risions of the general trial court, and 
from the trial courts of limited juris­
diction and state administrative agen-

17 

,...... •• , 1 

u~ __________________________________________________________________________________________ ___ 

n 
[ J des. The administrative judge exercises 

general administrative superintendence 
ff lover the entire appellate division. The 
~ J16 judges who serve the appellate 
. court are organized into four "parts," 
, each part headed by a presiding judge, n who assigns individual cases to three of 

j the four judges in the part_ The judges 
generally use unassigned time to draft 

i 1 opinions. The caseload, which contin­
,t ues to rise,stood at about 3,500 filings 

for the most recent court year. The ad­
r.! ministrath'e processing of appeals is 
i ,centralized within the office of an ap­

pellate executive, who p'erfomls strictly 
i ! as a manager rather ,than as a case pro-, 
l . cessor, in contrast to the role tradition­

-. ally performed by the clerk of the court. 
i" The team configuration depicted in 
I i organizational chart form in Figure 1 

proposes four groups of two teams each, 

Judge Parts 

Part A 

I----B-~ 
I 
I 
I 
I 

PartC 

with one group assigned to each of the 
four jUdge-parts, and a fifth group of 
four trainees to be assigned as needed 
by the group coordinators. Each team, 
composed of two individuals called case 
managers, is expected to, handle be­
tween 50{) and 600 cases annually. The 
group coordinators, in addition to sup­
ervising the teams, make specific as­
signments, and maintai'n quaJity con­
trol. Reporting directly to the appellate 
executive, the operations manager'coor­
dinates all team efforts, as well as the 
calendaring and secretarial services. 
Within legal services are four advising 
attorneys, available to assist individual 
teams as needed. The legal services 
manager, the primary liaison with the' 
judges, assumes case-assignment re­
sponsibility, supervises the attorneys, 
and addresses questions of a legal na-

Figure h Intermediate Court Application 

Administrative 
Judge 

ture. "These two top-level managers, 
legal servi"es and operations, are key 
personnel in the decision-making pro-
cess. i 

When a notice of appeal is tiled, it 
first is transmitted to the legal services 
manager, who consults with the calen­
dar supervisor to assign the case to one 
of the four appellate parts. A tailor­
made scheduling order that specifies 
due dates for submission of documents 
necessary to perfect ,the appeal is pre­
pared by legal services. The scheduling 
order and case papers are then assigned 
to the team designated to the judge·part 
assigned to hear the appeal. Responsi· 
bility for a case is assigned to an indi­
vidual team member on the basis of a 
constant formula (by odd or even case 
number, for example). Teams monitor 
cases according to the dates set in the 

',' 

AppelIate 
Executive 

Administrative 
Services 

Calendaring 

\ 

Group 
Coordinator 

Operations 
Manager 

Group 
Coordinator 

I 
I 
I 

, I Teams Teams Teams Teams Teams 
I I 1 & 2 3 & 4 (trainees) 5 & 6 7 & 8 
I I (a) (b) (c) (d) 

B
'I I. I I ,I I ________ J I ' I I 

~___ Part D 1_ -=--=--=--=-=-:-..:::--=--=----=-..::.:--=-~ __________ I • 
-----------____ .,_~t> ________________ ..J 
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scheduling order and transfer a case to 
the calendar supervisor when the ap­

= peal has been perfected. Each team. 
member becomes the contact between 

[
the judge-part and the public for cases 

. assigned to that member, initiating and 
han.dling correspondence, telephone 

[
caIto;, and personal contacts. The advis­

.~ ing attorney screens motions, responds 
to public inquiries of a legal nature, and 

(
-. is a chief information source as to cases 

assigned to the judges and attorneys. 
~ Close interaction with the jUdge-part 

I
~ throughout the process is necessary.:,' 
_ Once the case has been assigned, the 

team,sees it through to completion. 

pers are often filed long before the dis­
pute is resolved. A speedy-trial rule 
requires trials in criminal cases to com­
mence '\yithin 200 days after, arrest. 
Judges are assigned to c?-ses according 
to a primarily individual calendaring 
system. Masters are appointed to hear 
divorce cases. 

In contrast to the appellate court, the 
team configuration for this court is by 
general case division. The existi~g de­
lineation of duties by civil or criminal 
Jurisdiction and the fact that liaison 
with judges occurs primarily through 
the court administrator's office influ­
enced the decision to use this case­
assignment methcx1. In both the civil 

[~. Trial Court of GeneraUurisdiction and criminal offices, much case-pro-
" cessing work does not involye formal 

In the second example, a trial court court involvement. For this reason, re-

[
of general jurisdiction, five judges serve tention of present employees who would 

: '. a county popUlation of 275,000. The become proficient in one particular type 
court has original jurisdiction of all of matter would be more of an ad van-

[

criminal and civil, cases, and conducts tage in this setting than building up a 
jury trials when necessary. 'The court close working relationship with judges. 
also has exclusive jurisdiction of juve- The team organization for this court, 

[

nile delinquency, dependency, and ne- shown in Figure 2, is much simpler 
, ,glect proceedings. One division is than that in the appellate example, be-
. devoted to probate matters. ' "'" cause it involves a smaller, much more 

[ Using teams for case 
management holds out the 
promise of a more effective 
and more productive clerical 

[_w_O_rk __ £_or_c_e_-____________ _ 

Annual overall fllings (cases ready to 

[
.• go~o trial) total about 6,500. This re­

ported case10ad does not reflect the 

[ 

[ 

amount of clerical work carried out, 
however, particularly in the civil area. 
Most torts, resolved by negotiated set­
tlement or arbitration, require little for­
mal court involvement but do create 
quite a few processing tasks, since pa-

specialized staff. The concept of the 
team as the basic work unit, however; 
remains the same. Because a team pro­
cesses a very specific type of matter, 
quality control, supen'ised by the group 
coordinator (formerly the deputy clerk 
in the respective civil or criminal of­
fice), is easy to maintain. Here the com­
position of the team is somewhat dif­
ferent, each team having three mem­
bers. The most experienced staff person 
becomes the captain, who closely super­
vises the work of the team members; re­
ports work-load adjustment needs tothe 
group coordinator, and performs pro­
cessing tasks in case of illness, vacation, 
or burgeoning caseload. Promotions 
are based upon merit rather than upon 
the availability of a vac~ncy in a speci-
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. fled position title: an indhiduaJ per- . 
forming satisfactorily as case manager I 
during a three-to-six·month probation­
ary period may be promoted to case 
manager II, and might eventually be­
come captain. Were a considerable in­
crease in caseload to occur, one team 
and an additional group coordinator 
could be added easily, v.ith new staff 
assuming case manager I roles in the 
experienced teams. 

Civil matters are divided among three 
teams, each with three members. One 
team is devoted entirely to torts, 
another to divorce matters (the two 
largest civil case categories) and the 
third to confession of judgment cases, 
secured transaction filings, and other 
miscelJaneous matters. Two teams han­
dle criminal matters= the first is re­
sponsible for all criminal cases, post­
conviction relief petitions. bail fOlfei­
tures, and ben~h warrants, the second 
processes juvenile, support, and sum­
maryconv1ction cases. Responsibility 

,for responding to inquiries received 
across the counter is rotated among the 
more experienced team members; ques­
tions regarding specific cases ~re di­
rected to assigned team members. 
While in-court duties regarding 'ch'il 
matters arc rotated among the three 
teams, a pool of courtroom clerks is 
available for the more frequen\~riminaT 

. sessions. 
When a case is initially filed in the 

civil clerk's office, it is assigned a dock­
et number by the group coordinator. A 
divorce petition, for example. would be 
routed to the Team B captain. who 
would direct the case to the proper 'team 
member on a rotation basis. The team 
member would assume responsibility 
for filing and docketing all pleadings, 
motions, and the master·s report. and 
would enter the decree granting or 
denying the divorce. The notice to attor­
neys of the docket number specifies the 

19 

I 
I 

, , 

'court liaison person to whom inquiries 
are to be directed. 

In much the same way, misdemeanor 
~~ felony cases are assigned to an in­
d1\1dual team by the group coordinator 
who in:unediately informs the calendar~ 
control section in the administrator's 
office of the case, to ensure strict com­
pliance v.ith the 200-day standard to 
trial date. Time standards for arraign­
ments and pretrial motions are speci­
fied by court rule. Individual team 
members work closely with the calen­
dari?g sect.ion, the district attorney, and 
the J~dge In scheduling cases to meet 
th~ time standards. The careful moni­
tonn~ o~ each case ensures the prompt 
submIssion of an required documents 
and readiness for court appearances. 

SUMMARY 

Using teams for case management 
~olds out the promise of a more effec­
tIVe and more productive clerical work 
forc~. The p~actice.may also prove help­
ful In dealIng WIth perennial court 
problems, the proper role of the com­
puter, and uneven judge performance. 
!f the pot~ntial of the approach is real­
Ized, routIne cases will be handled with 
a~ great or greater dispatch. Moreover, 
w~th a complete knowledge of a case in 
mInd, a team member can tailor his or 
her approach to a unique or complex 
c.ase by, for example, devoting extra 
tIme to schedule a diverse group of liti­
gants for a hearirig or by arranging for 

extra typing support for the producti~n 
of a transcript of a sensitive trial. 

. It ~s worth repeating that this article 
IS W:1tten by advocates, not by nbutraI 
partIes. In considering the use of teams 
a co~rt must be aware of the hard fact; 
reJatin? to costs and the necessity of 
attracting and .keeping qualified per­
sonx:el. These Items certainly require 
detailed planning and may require in­
vol.ved negotiations with civil service or 
u~lOn officials. But-, given an imagin­
atl~e and determined effort by court 
~ohcymakers they can be dealt with. 

One more, and perhaps the most im­
portant thought: the comments of the 
Federal Second Circuit appellate clerk 
quoted at the· beginning of this article 

contlilued Oil page 38 

Figu:re 2:, Trial Court of General Jurisdiction Application 
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I Team Approach cont'd 
g",ve the reader a glimpse of the enthus­
iasm and personal growth that can take 
place with the use of teams. It is quite 
simply a more humari method of work. 

o 
NOTES, 

'National Center for State Courts, A Study of 
the New Jersey Appel/ate Division's Clerk's OJ-
fice. May 1979. ' 

2"Iob Enrichment for Court Qedes" Judica­
tvre, Vol. 59. Number 8. March 7, 1977, p, 394-
399. " 

mid. 
'For detailed report on the courts and com­

puters, see Burton Kreindel, ct a!., National Eval­
ua!ion Program, Phase I Repurt: Court Informa­
tion System~ (Mitre Corporation, August, 1976). 
Two magazine articles dealing with the same sub­
ject are Mae Kuykendendall and William Popp, 
"Computers in the Courts," State Court Journal 
(Summer 1977); and Samuel Conti, William Popp 
and Da\'id Steelman, "The Lessons of PIlS," 
Stilte Court Journal (Summer 1978). For a more 
general report on the use of computers in the 
public sector, see Gilbert W. FairhoIrn, "A Re­
ality Basis for Management information System 
Decisions," .Public Administrative Review 
<March/April, 1979) and Regina Herzlingcr, 
"Why Data Systems Fail in Nonprofit Organiza-

",tiODS." Han'ard Business RevifM (January-Febru­
./ ary,1979). 

i Minnesota cOlZt'd 

tures against the budget and to collect 
all data needed to prepare the next 
year's budget. Tpe budget procedures 
required or recommended in the budget 
manual were designed to enhance the 
effectiveness of trial court budgeting 
efforts and to ensure a degree of uni­
Jonnity in the process statewide so that 

,meaningful analysis and comparisons 
of financial information on the opera­
tL:m oHrial courts can be conducted. 

The final product of the project 
team's efforts was the development of a 

, conceptual design for a model financial 

.~ 

infonnation system that would link to­
gether courts of the state through a 
single financial database and provide 
essential information for planning, 
budgeting, accounting and reporting, 
management and administration, eval­
uation, and feedback. This system 
would be designed to produce budget­
ary and financial repo:i:s on a responsi­
bility basis and contain files on the en­
tire range of funds flows through the 

, court. In addition to recommending in­
put forms and output reports, the pro­
ject staff identified basic elements in 
the development process of the model 
financial system. The final report sub­
mitted for this component of the Min­
nesota Financial Information Planning 
Study includes the proposed budget 
standards, chart of accounts; budget 
manual, and financial information sys­
tem conceptual design. 

CONCLUSION 

The 18-month study was a significant 
effort directed toward assisting the state 
court administrator in complying with 
the statutory mandate for statewide 
trial court standards in the areas of per­
sonnel administration and financial 
ana budgetary operations, as well as for 
an infonnation-systems development 
relative to each of these areas. More­
over, the project staff's recommended 
standards, supporting forms, proce­
dures, and reporting mechanisms can 
provide a foundation for the achieve­
ment of great administrative unifica­
tion and imprm'ement of the M:nnesota 
state court system, as well as at least 
four management objectives. First, the 
implementation of personnel, budget­
ing, and associated information-systems 
standards should result in overall im­
provement in the short range by ensur­
ing mini~um procedUral adequa,cy. in 
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the administration of personnel and fi­
nancial operations of all trial courts. 
Second, standards implementation 
should provide the administrati.·e re­
sponsibilities necessary for state-level 
planning and monitoring as well as the 
basis for adequate responsiveness to 
legislative requests for infonnation Oi1 

trial court operations. Third, the stan­
dards should result in procedural uni· 
formity required for the collection or 
comparable ,data on trial court opera­
tions. This info'rmation should also 
enable the Supreme Court and the: 

'legislature to assess more accurately 
the impact of future policy decisiom 
relating to the courts" particularly 
as to additional or full-time fund­
ing of trial court operations. Finally, in 
the event state funding shouid be au­
thorized in the future, the implemen,. 
tation of these standards can be exped· 
ed to significantly ease the trausitiorl 

.' process. Personnel and financial pro­
cedures in the trial courts throughou. 
the state already will become substan­
tially similar. Trial court personnel wii 
be accustomed to working ~ithin uni· 
fonn guidelines promulgated by th( 
state court administrator.' Moreover, 
the components of t~e personnel anC: 
financial infonnation r~porting sysir.m 
designed for this project can emerge a:. 
a foundation for developing a compre­
hensive and uniform personnel sysierr. 
and a unified state court budget neces· 
sary under a fully state-funded COUL 

system. 0 

NOTES 

'Chapter 951, 1971 'Minn. Laws; 
2Chapter432, 1977 Minn. Laws. 
'Minn. Stat. §480.15, Subd. lOa. 
'Minn. Stat. §480.15, Subd. lOb. 
'Hennepin County Court Employees Group \' 

Public Employment Rel.uions Board. 274 N. W 
2d 492. 1979. 
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From: 

Microfiim and the Courts 
Guide for Court Managers 

National Center for 
State. Courts 
1976 

Appellate Court 
Applications of 

. Microfilm 
Microfilm ~echnology can be applied 

to some of the'larger appellate courts. 
These courts may wish to utilize 
microfilm for (I) reviewing the trial 
court record, (2) disseminating judicial 
opinions, and (3) recording appellate 
records and briefs. However, since 
only the third application has actually 
been implemented in some appellate 
courts, the reader should view the first 
two applications as suggestions for 
future consideration. 

Trial Court Record ' 
Trial courts utilizing an active case 

microfilm system can rapidly and 
inexpensively produce a duplicate 
microfiche copy of the entire case file 
film-jacket for the court of appeals. 
This record is more convenient to 
handle and store than the bulkY.paper 
case file. Appellate judges must be 
provided inexpensive table·top readers 
and reader-printers to review the 
record. The size and format of the 
microfiche (and film-jackets) should be. 
standardized within a state to facilitate 
this exch,ange of information. 

Disseminating 
Judicial Opinions 

With the current proliferation of 
judicial opinions and the wide 
dissemination required, the appellate 
court may also consider using the 
National Microfilm Association's 
standard 105mm x 148mm microfiche 
at 24X reduction for recording 
opinions. Generally a service bureau 
can produce the microfiche more 
conveniently and inexpensively than 
the court itself, 

Appellate Records 
and Briefs 

In some large appellate courts, the 
sheer volume of records and briefs has 
'exceeded the court's storage capacity 
or has hampered the retrieval of 
information. Microfilm may provide an 
effective solution to both these 
problems. Some commercial 
companies have already undertaken 
this task and publish microfiche copies 
of appellate court records and briefs at 
an appropriate su~scription rate. 7 
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. . 
While the appellate court may have an 
interest in microfilming these records 
only for i.ts internal needs, a 
commercial company is generally best 
equipped to market the materials to a 
wider audience. The commercial 
company might provide the appellate 
court with a free or low-cost reference 
copy in exchange for publication ri"hrs 

h 
. l;; 

to t e microfilm. 

Publications' 
on Microfilm' 

A number of law-related 
publications are CUITently available on 
microfilm. 8 Courts may wish to utili7.c 
the microfilm version instead of the 
bound volumes due to potentially lower 
cost and handling convenience. 

The main problem with these 
publications is that they are available 
in a multitude of reduction ratios and 
mjcroforms. Publicaiions on 
ultrafiche, especially, are sometimes 
recorded in nonstJndard reduction 
ratios to accommodate a specific 
quantity of information and to protect 
the publisher's proprietary interest by 
precluding unauthori7.ed duplication of 
the ultra fiche without specialized 
equipment. Microfilm readers acquired 
for other court applications described 
earlier in this report may not be 
compatible with the microfilmed 
publication. 

This dilemma.can be resolved by 
acquiring additional or universal 
readers to view the various types of 
microfilm media used by publishers. 
Most oflhese publications arc provided 
on microfiche or ultrafiche, and 
compatible readers are priced under 
$500. Under no circumslances, 
however, should .the court 
microfilming program bc 
compromised to accommodate the 
microfilmed publications by 
stipulating unjustifiably high filming 
reduction ratios. Instead, the 
microfilmed publications should be 
compatible wilh the existing court 
microfilm system. 

7 E.g., the U.S. Supreme Court records aM 
briefs are published. by two companies on 
microfiche. 

~ E.g., West Publishing Company's "Na­
tional Reporter Service" (First Series), Com­
merce Clearing House's "U.S. Ta, R~'J>Orts:' 
National Criminal Justice Jteporling Sef\"k:C 
(NCJRS) puhlications. 
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\ ~~~ flJ.~'=;T:=:""~;<' -'~': ... ~.~ ':---·:'"7:7 '.':. 
I~~,' . Many courts fail 
11' m to properly inspect 
Ij - [fl' microfilm. records, . 

\ 
i ~J Several hund~e~ ~ourt~ around the 
I country now participate In programs 

II !"] for microfilming their closed court II - r~ords. After evaluating many court 
11 - Ullcrofilm systems over the' last few 
11. years, project staff have consistently 
U· {I encoun~e~ed one alarming problem: 
n •. :.' t='. courts fail to properly inspect their 
II ::~ ~_ microfilm. In most cases: courts are 

'National Center for State Courts 

IffiJEJFCQ)JEJr 
Court Improvement Through 
Applied Technology (CIT A T) .. ' ." . . . 

A TECHNICAL ASSISTANCE PROJECT OCTOBER 1978 

il..:;"J, 1·· not, even aware that mIcrofilm re-, 
I.=t t quires inspection. They are merely 
\'~~ -:-:::::. '~ld equipment and services and then 
It ":;"-~", mistalcenly led to believe that "if you 
!~~;i J~:'~' see the image, the microfilm is 

.~ ..... : •• ~.:~ "!~. ,I, __ " 

l -: :.>::-good." . , ",< '. : -::, '.i'.!-' • ."" ., 

r~.:.~:: ~.::- .;-: .. Mostc'oUrts'will viewthe'microfilm 

JI,~.",,·r k· inaread~rafterit has ~een processed 
'I ': l, 1- and then proceed to destroy the 

f .-: :::.,:. original paper if this visual inspection' 

! '-:'-f f .. does not uncover defects. This type 
I ',I o(inspection, however, is simply not 
J adequate to uncover significant proh-
I r' 1, 'Iemsthat could affect the microfilm's 

·1 ; utility and ability to last for a long 
Continued on next page 

-... . .... ~ . . 

Courts benefit from microfilm· 
• ~ • ,'. I .,. .... • '1 ....... ~... • 

.' What does a court do when storage 
space is exhausted, records cannot 
be transferred from the court to an 
alternate storage location, and rec­
ords must be kept pennanently? An 
increasing number of courts are lpok­
ing to microfilm technology to help 
solve this dilemma. 

Microfilm has been used by both 
industry and government, for many 
years to store large volumes of rec- . 
'ords in a small amount of space. In 

the last 10 years, many courts have 
also begun reaping the benefits result­
ing from miniaturization. For most 
courts, microfilm can reduce space 
requirements for records storage by 
over 90 percent, improve access to 
records, and reduce costs. 

When microfilm is properly pr~ 
duced and stored (see accompanying 
articles), most states will allow the 
courts to destroy the original paper 
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Ii Quality control standards for microfilm 
[

', 11 The following inspection and test-
j . . ing procedures should be followed to 
1 ensure that the court microfilm is I [I •. · ~::"Ie for use and IOng-te~,~ten-. _ 

1 _, ',·0 Visual Inspection. Each roll of 

ness or lightness of the image 
background. A blank piece of 
paper of the same condition and 
color as the documents being 
filmed should be microfiimed on 
the roll and used for this te~t 

11 .. .:~-. 'i ~~'. film should be examined at inter- . 
rL-JJ;·'~~~·· ·vals using alight box, eye IOllP~, . 
I .~ . ,. . _ . .:.~_. and cot/on gloves to reveal obvl- , 
'I ~..:-'-:'~:.:-::: qus defects in microfilming such . 

1

1 - ·r 1--: ~ , , as folded or overlapping docu-

,]
' - L.' ' .. ~::~ m,ents. Original silver film 

I' ". should normally ,not be in­
'J [J " spected on a reader, -since the 
'j re.ader could scratch'lthe film. 
j The order and content of the 
! n microfilm images sho'uld be es-
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IlJ tablished prior to filming through 
proper document preparation, 
rather than through post-filming 
frame-by-frame inspection on a 
reader. 

o Density. The beginning and end 
of each roll of film should be 
checked using a densitometer to 
detennine the degree of dark-

rather than other documents on 
the microfilm which might con-

. tain lines. For a negative micro­
film image, the densitometer 
should read between 0.9 to 1.3; 
the closer to 1.10, the better the 
density. 

o Base Plus Fog Density. The den-
. .sity . ,between, frames of.film. 

should be measured, using a 
densitometer to detennine the 
level of grey cast caused by film 
characteristics' and processing 
chemicals, which prevent the 
films from being totally clear. 
For a negative microfilm image, 
the densitometer should read 
below 0.10. 

0' Resolution. Each roll of film 
. should be checked, using a 

-124~ 

microscope' for the degree of 
detail and sharpness of the 
microfilm image. A special 
microfilm test pattern is micro­
filmed for this purpose. The 
microscope should resolve a test 
pattern yielding a resolution of 
90 lines/mm or higher. 

" 

o Archival Quality. At least one 
roll of microfilm should be tested 
each week for resid ual chemicals 
remaining on the film after proc­
essing. A JOcm piece of film 
leader is cut off and tested in­
house or by a service bureau, 
generally using the methylene 
blue test. The concentration of 
residual chemicals (hypo) must 
be. less than 0.7 micrograms per 
square centimeter for permanent 
microfilm; higher concentrations 
might lead to 'film deterioration 
and'blotching. The test must be 
performed within two weeks of 
processing. 
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The original silver microfilm re­
quired for permanent retention 
should never be used for daily opera­
tions. Instead, a drazo or vesicular 
ccpy should be made for daily use 
and ·the original stored under the 
conditions, indicated below. Since 
few courts' can provide these condi­
tions, courts generally must store 
the original microfilm in facilities 
provided by archives or a commer­
cial service bureau. 
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records after they have been offered 
to the archives or historical society 

[
Cor pennanent preservation. Docu­
Olent information can then be read 
from the microfilm using special 

[.
' . readers tbat enlarge the image to 

original size. Microfilm can be inex­
pensively duplicated for use in mul-

I 
tiple locations, and paper copies of 
t~e microfilm images can be made 
using reader-printers. 

D Storage Containers. Film 
should be wound on non·, 
corroding reels, and placed in 
noncorroding and acid-free 
containers. Corrosive metals, 
rubber bands, and ordinary 
cardboa:-d boxes could damage 
the film over time. 

D Temperature and Humidity. 
Room temperature and humid­
ity should be held constant, not 
to exceed 70oP. and 40% rela­
tive humidity; changes should 
not exceed 5 degrees in. tem­
perature or 5% relative humid­
ity in a 24-hour period. High 
humidity and temperature can 
foster the growth of mold and 
fungus which can damage the 
microfilm. (See photograph). 

D Physical Security. OriglIJal 
pennanent microfilm should 'be 
protected from both natural 

MICROFILM INSPECTION 
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period of time. 

Permanent court records that will 
be retained in microfilm form must be 
tested for archival quality. This is a 
legal requirement of most state stat­
utes and court rules regarding micro­
film and is also a practical require­
ment to ensure that the microfilm will 
not deteriorate with time. During the 
processing stage of microfilming, 
chemicals are used to produce the 
microfilm image. At the last stage in 
processing, excess chemicals are 
washed off the film with water. If the 
wash is not adequate and the residual 

several courts are now recognizing 
the benefits of microfilming active 
records through the use of film-jacket . 
and updatable microfiche systems .. 
By microfilming new records as they 
are received, courts can benefit from 
improved infonnation retrieval, dis­
tribution of copies, security, an~ 
integrity of records. The new updat': 
able microfiche now enables courts to 
rapidly and efficiently microfilm case 
records as they ;tire received without 
the time delay and problems as­
sociated with traditional microfilm 
produced by photographic means. 
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(Courtesy of Harold Dorfmarr. ,Uicrojilm 
Systems Coordinator. City of New York. from 
his artide "The Effect of Fungus on Silver 
Gelatin. Diazo. and Vesicular Films, .. Journal 
of Micrographics, Vol. II. No.4. Marrhl 
April 1978.) . '" 

(fire and water) and man-made 
threats (theft or sabotage). 

D Air Impurities. Air condition­
ing is most appropriate for 
filtering out from the air harm­
ful contaminants that could 
damage the microfilm. 

concentration of these chemicals on 
the film is above the recommended 
-standard, the chemicals could begin 
to react with the film and form 
blotchei; over ~he images. This de­
terioration process could occur 
within three years or 300 years, de­
pending on a variety of factors. The 
only way that courts can safeguard 

. the microfilm image is to perform an 
'. archival quality test, generally the 

"methylene blue" test, at least once 
a week on their film. This type of 
testing takes time (30 minutes) and 
does add to the cost of the microfilm 
program (about $10 per test). The 
cost for archival testing is minimal, 
however, compared to the potential 
loss in personnel time and personal 
rights, which could result from in­
adequately prepared microfilm that 
deteriorates over time. Such testing 
is critical. for permanent court rec­
ords when the original paper is de­
stroyed after microfilming. 

A variety of other problems relat­
ing to the microfilm cannot be de­
tected by visual inspection alone. 
Improper illumination, improper 
operation of camera and processor 
equipment, or defective film can only 
be detected through testing for 
density and resolution . 

" 
Allhough most courts use micro­I film for inactive, closed records, 
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