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A GUIDE TO THE READER

This report, like many such studies, is a compromise aimed at

both a specialist and a general audience. The two audiences may wish
to approach it differently.

chapters for background and elaboratian,
read -the brief subsections on the title,
and data collection in the overview s
seétion (it is inevitably rather dens
Chapter 3,

The non-specialist might
background of the study

e}, and turn directly to

The case illustrations and descriptions provide the best

and probably the most:enjoyable route to comprehension of the issues.

The reader will note another dualism in this report,

The issue
of maintenance order default is raised both as a troubling social
problem in its own right and as an especially clear indicator of

wider problems in family policy.

Discussion and Trecommendations are
pitched at these two levels,

-Because footnotes disturb some readers,

an assertion is less important than whether 0
no references are given in the text.

for whom the origin of
T not is seems sensible,
Because other readers

want to be able to check that an argument, however reasonable it may
seem, has been Properly drawn and Justly credited, footnotes gre
presented by chapter at the end of the text. Readers who feel

that certain technical terms Tequire more ¢xplanation than they
receive in passiﬁ% in the text may find some a

ssistance in a short
glossary at the very end of the report,

The specialist may start with the overview
* and Tecomuendations section (coloured pages) and read the other

ection, skim the remainder of that




Overview and Recommendations

About the Title

Excuses are central to the nature of the show cause hearings described
in this study. Men are called before the court to explain why they appear
to have fallen behind in their support payments and to show that they are not
willfully defaulting on their maintenance obligations. The explanations they
make and the excuses they offer - both good and bad ones - are set out in
detail below, The subtitle of the report - 'an analysis of court interaction'
~ reflects the fact that this is not a one-sided recitation but an interchange
between the man and the court, The court elicits excuses, evaluates them
and gives them legal meaning - as legitimate or not, showing good intentions
or contempt,

Beyond this, amalysis of the excuses that arise on a case-by-case basis
makes clear that the court, as an institution upholding our social values,
is itself on very shaky ground on the issue of maintenance, The family court
finds i.self choosing among excuses for lack of a consistent social policy;
it is being asked to enforce orders in the absence of any clear public

consensus on the central question of what is the continuing responsibility of

parents towards their dependent children after marriage breakup.

This study's conclusion, therefore, is that problems in enforcing
maintenance obligations can be seen as symptomatic of a wider social concern
about changes in the family and society. Clarification of these major
issues must begin well before the situation, often a tangled mess, arrives in
court for erforcement. And it must be based on more profound changes than
the court can effect, acting as it does on cases as they arise. For those
who must deal with the situation as they find it today, however, this research
also suggests some short-term reform in enforcement that might reduce the
number of excuses we have to make,

Background of the Study

In years past, divorce rates in Canada were low and quite stable and
the issue of arrangements for continuing support of children, while worrisome
for those involved, had little general visibility. The very dramatic rise
since reform of the divorce law has brought the problem into prominence.
In the last fifteen years, the national divorce rate has quadrupled while

British Columbia's has remained the highest in Canada.

The picture-postcard family of mother, father and two point one children
is now a statistical minority (if not yet an oddity) among household types;
by contrast, the single parent family has become an important type.

The merged family, a unit <¢reated through re-marriage of parents (who may
bring children fyrom previous marriage:s and may bear offspring of the. current
union) is alsc being seen as ¢ distinct variant of increasing significance.
These latter two household types each have important bearing on maintenance

as a social concern.

Most single parent families are female-headed; mothers and their
children. Because of women's disadvantaged earning capacity, these
families are found disproportionately among the poor. In fact, over 20,000
such families are in receipt of social assistance in B.C. The issue of the
non-custedial father's financial contributions to support of his family
demands cur attention.

Merged families raise a related social concern. Which family interests
are to be given priority - the financial needs of the children in the first

family or those of the second?

We know that provision for regular maintenance payments - made by the parent
at separation, attached to a divorce decree, or ordered by the family court -
is common. Just how common is not clear, however, as no statistics are
kept on the number of existing orders. The extent of nonpayment is also
unknown. This study is based on a sample of orders where payments are
made through the family court, which monitors them for enforcement.
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It would be expected that such a sample is not represemtative of the whoiet.on
gamut of maintenance orders in force. The very poorest part of the Po?: -
may be umder-represented; where there is a chronic shortage ?f funds, 1

any maintenance award is made at all, there is little incentive on the part
of the custodial parent to enforce it. It is even more likely tﬁat the
comfortabiy—off are under-represented. Where there are substantial ?sset?,
there are generally less cumbersome methods of ensuring maintenance is paid

(or assets suitably allocated) than by show cause proceedings.

The bulk of orders in this sample are for modest amounts. .
1 s up to
The great majority are under $200 per menth. But even that mounts up

2 " 3 ¢ ‘Jith about
considerable sums. The average show cause hearing studied deals v

a year's worth of arrears ~ approximately $2,000 .

- . d
If this sample is not wholly representative, the arguments wade an
R . - W
the problems they expose seem eminently generalizable. Indeed, the La
Reform Commission of Canada recently characterized the situation in

these terms:

Something is profoundly wrong with thetgcﬁyizfsiigezgg prg;?;gie

. . - ha .
that fails to attain 1ts ob;agts mnore it
is the universal characteristic of the tra@ltloni{ syszegliogxcepn
enforcing maintenance orders in Canada. With a few no 2 Lo Sxee
tions in recent yesrs, apathy has been the companion of fa .

It would be fair to comment that apathy has given way to conce;n and con-
siderable effort to make enforcement of maintenance orders succeed. The .
problem is by no means solved however. Indeed, some of its elements have barely
been touched. This study examines a few of these relatively une%plored elements.
Specifically, it aims at adding to our understanding of the %traln bétween the
legal and social aspects of maintemance enforcement by focusing on t?e' .

| interaction between defaulting fathers and the court. The joint spon-

sorship of the Ministry of the Attorney General of British Columbia and the

Social Planning and Research department (SPAR) of the United Way of the Lower

iv

Mainland reflects a common concern with this problem in that it affects many

families and also overtaxes the vesources and energies of the courts.

Four straightforward sorts of analysis are presented. Two are qualitative:
a brief overview of the literature on maintenance default and enforcement; and
a detailed description of interchanges between an officer of the Vancouver
Family Court and a sample of defaulting parents based on observation of show
cause hearings, the principal enforcement mechanism used. The other analyses
are quantitative: characterizing the maintenance orders in question; and de-~

scribing the usual path enforcement has taken in this court over the history of
this sample of orders.

Data Collection

The case descriptions are based on courtwatching at the Vancouver Family

Court in 1980. Specifically, the sample is composed of 68 alleged maintenance

defaulters who appeared before the court referee in response to a summons to
show cause during the Monday sittings from January 21st to March 3ist 1980.
The family court referee is a unique office specialized in maintenance enforce-

ment in the Lower Mainland (for background see Appendix B).
to note,

It is important
however, that as of the courtwatch period, the referee's powers (and court

procedures) were essentially identical to those of family court (provincial)
judges dealing with the same sort of cases,

an excellent source of data in that,

Moreover, the referee's court is

prior to this period, its powers wexe less

extensive and decisions were submitted as recommendations to the respective

judges. Judicial confidence in the referee suggests that this court's decisions are

reasonably consonant with general court thinking on maintenance enforcement.

The researchers sat in the back of the court and took nmotes on an outli

ne
sheet (see Appendix A).

This form reflected the court procedures which cover
the following points: a) going over the particulars; b)
hearing should proceed or adjourn;
o nonpayment ;

determining if the
¢} hearing explanations regarding payment
d) eliciting and considaring proposals for reconciling the

matter; and e) ultimately reaching a decision. Analysis of this material
is aimed at showing the ieg

zal and extralegal comsiderations that enter into
the non-custodial parent's thinking about his maintenance obligations and the




legal and moral quandaries facing the enforcing court.

collected mainly from

the courtwatch werxre

The quentitative analyses were based on informati?n
court files. The files on each of the cases observed in
examined and enforcement activities were noted (only.the ‘ e,
activity is discussed here)} as was relevant information on ?he pa o e s
marital history, employment and financial status, and the like).

( had R T 5 0o us pTo vide
two cases a ts and wexe lost t 3 )

5 been transferred to other cour -
‘ Vancouver F amll}' Court

show cause-related

information on 269 show cause actions initiated in the tions per
over the history of these orders, an average of four show caus? ac A
case. The quantitative information, limited as it is by.sometlmes Zai iper.
data and the difficulties of reducing enforcement histories of somew.j in;ted
ent kinds (e.g., some orders has been in force for year?, some had ?;f%cu1ties
outside B.C.) to a single model, gives another perspective On ?he.dl Zf e
of enforcement. In addition to providing some shorthand descrlp?lons .
maintenance orders, the major quantitative analysis attem?t? ? f%rst zlme .
estimete for the stages in the show cause process: from 1n1t1aﬁ%0n o] e;:z; .
action, service of the summons, and court appearance (and any adjournm

final disposition.

Literature Review

M i i i esearch
aintenance enforcement, a topic which generated only slight v y
;- i i v itious studies
activity in past decades, is now being addressed in several ambitiou s
. 0

m i ichi s r of other jurisdictions have produced less

ost notably in Michigan.” A mumber of other J ‘

4 in the process of completing

detailed studies or, as in the case of Alberta, are 1 :

i Vi v » of the findings
extensive research programs. This brief review covers some Ot the finding )
W i re is reviewe

hich bear particularly on the issues at hand. Related literature

, Vv ;5 e refer the intevested
in previous discussion on maintenance enforcement; w .
L

reader to that companion article,

sy ?
policies and procedures make for better enforcement (and at what costs)?

The literature on enforcement tends to be oriented to problems of justice
] i ems
system failure or of policy conflict between legal and social welfare system

i ‘hes s.
and thus often treats as implicit the social consequences of these problem

RS ——
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Nevertheless, American

studies show that the combination of a generally
ineffective

system of support enforcement along with the continuing teadency
to grant child custody to the mother places the major childrearing obligation
on women without adequate financial resources. Py contrast, the disposable

income of the non-custodial father tends to be greater than before separation

or diverce. If the custodial mother must discount any maintenance income

because of inability to enforce regular payment, sex-linked income differentials

will likely keep the family in a relatively financially insecure position even
if the mother is employed.

These same studies address the question of who defaults. Fathers who have
left the area tend to contribute only minimally. Poorer fathers tend to pay

proportionately more than their wealthier counterparts; however, no clear

profile of the defaulter emerges. It appears that enforcement variables are

more predictive of collection levels than any combination of characteristics

of the father. Similar conclusiors were drawn in a Denver study on the success

of enforcing out-of-state orders.6 Court experience there was that neither

the size of the award nor the income or occupation of the father were predictors

of payment.

The bulk of the literature reviewed here concerns the improvement of

enforcement procedures and collections. Again, the analysis of the Michigan

system provides the most sophisticated picture of the factors which lead to

success. While the most striking of these is the court's willingness to apply

the gaol sanction, it appears that the vigilance of the court expressed through

an efficient default monitoring system is important as is the factor of a self-

starting capacity of court staff to track down and serve or apprehend errant
fathers.

Studies reporting on jurisdictions which show none of these features,
as in the Denver court for example, vepori generally poor results.

Running an effective enforcement program me
costs, some of which may be high.

ans incurring various kinds of
The Michigan example (more specifically
certain Michigan - counties) can be criticized for too often sacrificing due

process by its "get tough" policy., 'The wrong kind of defaulting fathers tend

to be gaoled - those with chronic alcohol problems, the unemployed,

those with
welfare-dependent families and who are themselves economizally m

arginal.
Moreover, long gaol sentences (in Michigan, six months to a year) tend to be

used even though it seems that shorter Sentences 2we as effective in enhancing




payment rates, Other court options which may have a more desirable social
impact on balince, such as attachment of wages, were not sdequately explored

by the courts to assess their potential.

Reports on the situationm in B.C. generally confirm observations maue
elsewhere. The study of automatic monitoring procedures introduced in two
regions7 suggests that the introduction of these measures tends to improve
collection rates at least marginally. The other aspects of an effective
program are still problematic here. The range of options other than the
threat of gaol- including attachment, an improved garnishment poweT, and the
1ike - has increased but utilisation is still spotty. Problems of document

service are also unsolved.

. 8
Similar points were made in a Vancouver Family Court study.” The need
was also emphasised for a province-wide data system tc respond to the pro-
blems of accurate record-keeping, quick response and monitoring a mobile

population.

Background Statistics on the Maintenance Orders

Lifespan of the orders

The median order in this sample was made in 1975. Thirty-two percent
cover the custodial mother as well as the children. Based on some estimates,
child support orders were expected to remain in force for an average of nine
years, although arrears accrued<0ver that period and recoverable aftexrward

might extend that average.
Amount of the original award

Original awards averaged $157 per month although most were lower; the
median was $110. On average, awards covered two dependent children. Making
spme conservative assumptions, maintenance awards averaged about 3/4 of the

comparable basic welfare rates.

sn
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Originating jurisdiction

Orders made under various acts - the Divorce Act, Family Relations Act,
Children of Unmarried Parents Act, (or dealt with under Reciprocal Enforcement
of Maintenance Order - REMO - provisions) - were being enforced in the referee's
court. Extra-provincial orders which made up 23% of these cases, represented
special enforcement difficulties. Orders made in supreme court (36% of this
sample} were alse difficult in cases where variation might have shortcircuited
unnecessary enforcement efforts.

Award levels in this sample did not vary significantly by originating court,
origin in B.C. or out of province, or type of order (court order, separation
agreement, consent order).

Trends in award levels

Recasting awards in terms of average support levels per dependant suggested
that there has been a rise in recent years and that this has been more pronounced
in awards covering the custodial parent and children than in child support awards.
Overall, for the last five years, the latter awards averaged $138 per month
while the former averaged $335.

Another point this analysis suggests is that awards tended to be larger for
larger families but each additional dependant received a smaller incremsntal
increase. This is interesting in that awards are not specified in this manner

but rather are stated as equal amounts per child.

Arrears

Median arrears stood at $1,950 and tended to rise over the 1ife of the
order. The size of arrears also varied significantly by type of order
{court orders had higher arrears), by origin (extra-provincial orders tended
towards higher arrears), and very significantly by originating court (supreme
court orders had higher arrears). These relationships demonstrated that pressures
put on the enforcement mechanisms of the family court were too much for court

resources.
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Variation: Court-sanctioned change in the terms of the order.

In cases where there has been a significant change in circumstances,
variation might have saved a lot of enforcement effort. Nevertheless there
were barriers of time and expense if the order was an extra-provincial one or
originated in the supreme court. In fact, overall there was only one & ication

to vary for every four efforts to enforce by show cause proceedings.

Applications to vary were dismissed in about 25% of cases. In another
37%, arrears averaging 60% of the average total were rescinded. Virtually
equal numbers of applications resulted in an increase in the award level, a
decrease, or no change in quantum. That is, while half the hearings resulted
in a change in quantum, variation did not alter the size distribution of orders.
Rather, orders tended to be varied when dependants were added {as when custody
of a child reverted to the mother from another relative or the welfare authorities}

or deleted (when a child turned 18 or left home and was financially independent}.

Show Cause Statistics

An average of 4.2 show cause summonses were issued per case in the sample.
Issuance of the summons followed a mean of 13 days after the request for court
action - usually by the custodial mother-was made. Thirty-six percent of these
initiatives failed because of inability to serve the alleged defaulting father
with the summons. Where successful, the median length of time to effect service
was 12 days; 90% were served within a month. The median time a respondent father

had to prepare for his court appearance was 10 days.

Forty percent of the show cause actions which reached court were resolved
at first appearance. This brought down the average number of adjournments to
around one per show cause action and the median time between first and final
court appearance to 27 days. Overall, then, the median time pericd from request
for court action to disposition for cases'which came before the court was just
over two months, while a minority of these, perhaps 10%, dragged on for more than

a year.

For the show cause cases we observed, 32% were dismissed or withdrawn, 24%

resulted in consent agreements of some kind, and 44% ended with an order to pay

| —— st e e

judgement. The average ovder to pay recovered 20% of the arrears in question.

Show Cause Hearings: Excuses

The show cause hearing is the most widely used enforcement tool in British
Columbia and is often the main forum for exchange of information between the
court and the parties. Thus, the hearing may be described as a sort of conver-

sation or a miniature social and legal drama.

The court tries to impress upon the alleged defaulter his legal and moral
obligations to maintain his family. The respondent father, on his part, seeks
to explain or justify his actions and sometimes presses a personal counter-
interpretation of the situation and his responsibilities on the court. Given
the necessarily brief time span (appearances before the referee averaged about
10 minutes) and the sheer mechanics of collecting evidence on which to base a
decision, it is not surprising that the hearing often does not resolve all the
loose ends. Fathers in our sample have been before the court an average of
three or four times to explain their situations. 1In a small number of cases,

where men have been elusive, the court has initiated as many as fifteen show

cause actions, many of them failing to produce a hearing because service was not

effected.

Excuses made by respendents at the hearings vary from clear-cut legal
defenses to important but extraneous issues, misunderstandings and misapprehen~
sions, to attempts at evasion and obfuscation. The report deals with these,
implicitly, along three dimensions: defenses which stand in law versus
illegitimate ones; a related dimension of germaine issues versus tangential

ones; and the dimension of intent which ranges from sincerity to deceit.

The court attempts to deal with issues in a particular order; each issue
tends to elicit certain kinds of excuses. The first issues covered are
essentially technical and allow little scope for excuses. Typically the court
first goes over the particulars to determine that the man has been properly

served with the summons (and the court has jurisdiction), that there is a valid

order in a definite amount, that the stated arrears have been accurately calcul

and so on. This also is meant to help orient the respondent to the issues in t:

hearing.
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The stated sum of arrears is the first point which admitted of much dispute;
a significant minority questioned the am~unt. When there was simply a difference

of opinion as to payments, the respondent would be asked to compare his records

(cancelled cheques, etc.) with the court cashier and mistakes (or misunderstandings

about accounting methods or the terms of the order) by the respondent or the court
were eventually sorted out. More significant for our purposes were cases where

it was claimed the parties had made special (private) arrangements and had never
confirmed them with the court or regularized them through variation of the order.
While cost and accessibility (where variation had to be sought in another court)
were significant considerations, a general reluctance to involve the court further

or ignorance of legal options and responsibilities were also important.

These same considerations of cost, bother, reluctance, and ignorance also
enter into the next issue generally addressed - the respondent's “position',
i.e., whether he was ready to show cause or wanted to seek legal advice, to
apply to vary in another court, or whatever. Many respondents did not understand
their options or felt they were not worth pursuing. Some men appeared to be
searching for indications of how serious the show cause hearing outcome might be,

A large minority of respondents eventually asked for an adjournment.

With these issues out of the way, the central point in most hearings revolved
around the central issue of why payments had not been made. Inability to pay is
the simplest excuse and the only defence recognized in law; it was raised in
three versions. The first was a general assertion that the order was beyond
the defaulter's means. By itself this is a weak excuse as the court will advise
the man of his right (and obligation) to apply to have the order varied.

The second version - one made in a majority of cases - is a statement of
reduced income due to vnemployment, injury, illness, seasonal layoff, job change,
demotion, or business failure. In thesc cases, the court attempted to ascertain

that the respondent could not pay now and had not been able to pay over the period
when arrears were mounting.

There are some problematic aspects here, especially where the income drop
is due to seasonal layoff or business failure. In the former case, annual
income is the proper measure and saving for the off season (where possible} must
be assumed, a notion not necessarily held by the respondents. Business failure
is difficult because the court, for reasons of time as well as complexity, may

not be able to assess statements of personal income.

S | W
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The third version of the excuse of inability to pay is the most instructive;
it is the argument that the man is overburdened by large debts. Debt per se is
not a legitimate excuse because the obligation to pay maintenance has a high legal
priority: the maintenance order holder, the custodial parent, is a "secured
creditor" right behind the federal tax department. Although the court affirms
this priority, indebtedness is an impertant argument in practice because it
paralliels and réinforces ambiguities in the court's positions on another aspect

of the ability to pay, the question of legitimate expenses.

The court tended to avoid detailed accounting disputes {(but see the income
and expenses form, appendix C) and worked with a few simple premises: a) in
practice, two housecholds are more expensive to maintain than one so the standard
of living must fall after separation if there is no additional income; b) sac-
rifice cannot be demanded ©f the father, only prudence or, at least, no conspicuous
waste; c)} that is, the respondent can expect to live at a reasonable level himself
before he is expected to provide support for the divided family. The significance

of this position, however worldly wise and reasonable, is that the 'best interests

. of the children" are strongly prejudiced because the court accepts the notion

(held also by the respondent) that separation has fundamentally changed the

" position of the children as dependants. After separation there are two households

and two sets of expenses. TIn the intact household, the father's expenses on

rent, food, utilities, and the like, alsoc maintained his dependants; after

separation, his income goes first to maintain himself. Maintenance payments
thus come out of residual income.

Parallel ambivalence in the court's posture 3§§;§:gi§>indebtedness further
erodes the dependent children's position. The court could be seen as affirming
three general propositions: a) that respondents not beggar themselves to
avoid their maintenance obligations; b) that support payments have first
priority among debts; and ¢) that persons without the ability to manage their
debts should be directed to counselling and legal relief. Nevertheless, some
men countered successfully that it was in no one's interests to pauperize them
or ruin their chances of future income hy forcing them to liquidate their

remaining assets. So long as the business code - which stresses that a man must

meet his business obligations - takes social precedence over (and has more severe

personal consequences than) private family Tesponsibilities, the court should

expect some resistance. Certain defaulters clearly see it as in their best in-

terests to choose the less threatening road of neglecting family cbiigations.

At present, maintenance enforcement hardly compares with general debt collection,
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restricted credit, and so forth in jts persenal implications. The court's
only option to restore the family to its preferred creditor position, if personal

bankruptey seems warranted, is to put the respondent in touch with financial
counselliors,

In these matters, it is important to reiterate that fault should not be laid
at the feet of the court. The court merely reflects the public confusion and
unresolved conflict about the rights of children versus those of adults (not
so incidentally their parents), over the position of the family (in its various

forms), and the appropriateness of state initiatives related to public policy,
especially social welfare,

A number of other eXcuses, tangential or even baldly illegitimate, are sig-

nificant because they confront the court with other difficult social contradictions.
Three such examples are noted.

First, the court consistently tried to bolster the

legal obligation to pay maintenance with the moral sentiment that one should

love and support one's children. Some men tried an interesting end run around
their legal responsibilities by affirming their moral position. One such excuse
was that maintenance money was not being used for the children's benefit but
for the mother's. In fact, it is the woman as custodial parent

who is the creditor but the court must regard accusations of her misusing funds

as extraneous, If the situation were so blatant that it became apparent that

she was neglecting the children, custody might be at issue (but maintenance only

incidentally). It would seem that while maintenance is a specially earmarked ex-

penditure for the father, it is essentially general revenue for the custodial mother.

At any rate, the above excuse was not deemed a iegitimate one by the court. A
somewhat similar argument which the court also parried was that some men felt

reluctant to pay off arrears still owing to their ex-spouses when the children were
grown up and living independently.

A second significant extraneous excuse revolved around custody and access
disputes, particularly the latter. Respondents attempted to tie withholding of
maintenance to difficulties they had with visiting rights,
or. i1l1-will on the part of the custodial mother.

claiming obstruction

The court tried to explain that
maintenance was not a quid pro quo arrangement; if serious about it, the fathers
could seek relief through the court.

Some men, however, clearly feel that since
the non-custodial parent's role is reduced to a very few meaningful elements,
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denial of a key emotional element like access excuses withdrawal of support;

the needs of adults again versus the emotional and financial needs of the children.

The final example of this sort is the excuse that a man has a new family
to support. While the court may remonstrate that the respondent knew he had
continuing obligations to his first family which take legal priority, some
respondents countered forcefully that the children in their current household,
to whom they4act as father in a more complete sense, have a natural first cail
on their resources. This involves the court in an apparent denial of the inter-
ests of one or another of the sets of children with the added fillip that a
strong position might cause the father as provider to fail his second children
as he has already failed his first.

The airing of these and other like excuses leads to a final set of issues
in the typical show cause hearing - an attempt to have the respondent make a
proposal as to how he intends to make good his obligations (assuming he is indeed
in arrears and has some resources) and a final judgment: an corder to pay, a

consent agreement (i.e., one to which the mother agrees), some informal undertaking
or the like.

In about 40 percent of the cases observed, there was at least the promise
that some arrears would be paid and/or regular payments would commence. Most
orders to pay covered only a fraction of the total owed; the referee sought to
encourage payment and espoused a '"half a loaf is better than none philosophy.

In many cases, a fair amount of legal information was passed on and progress made

in clarifying the often "messy' and complicated situations.
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Recommendations for Policy Direction

If the above analysis is correct, and the problem of child support is
particularly subject to strain as law and social practice realign, the court
is placed in the difficult position of having to seek workable solutions where
compromise serves no one's best interests. Weli-intentioned but often ineffectual
enforcement of generally inadequate maintenance orders does not truly meet the
issue. In the long term, we have to work towards a family policy recognizing
current social changes and trends. As a first alternative, however, and as the

court's contribution to focusing public debate:

WE RECOMMEND that the enforcing court return to a more consistent application

of the "interests of society" model which is at the centre of existing legislation.

THIS RECOMMENDATION IMPLIES:

1. That the court should reinforce two key propositions -
a} that the primary responsiblity for the support of children lies with the

parents, according to their means; and

b} this responsibility should not be affected by the marital relationship

{("common law", married, separated, cr divorced) or by the custodial

arrang ement.

2. That the court should defend the fimancial needs of the children (and the

custodial parent on their behalf) over other creditors. Moreover, first

family dependents should be given strict priority as the 'preferred creditors"
over subsequently acquired dependents. That is, if a responsible parent
intends to take on a second family, he must take into consideration his
financial obligations to his first one.

3. That awards should be set and enforced in terms of gross income, not residual

income after expenses and debt service. The court should not look at the

accumulation of personal debt as an unnatural state of affairs.
Court-assisted debt consolidation or recourse to personal bankruptcy (so
long as the interests of the child support creditor are preserved) should
be considered when necessary, i.e., where they represent desirable personal

and secial tools in upholding the primacy of the family.

4. That the gaol sanction for contempt of the court order be replaced as the

major leverage in enforcement with other mechanisms - garnishment, attachment
3 _g_ g >

recource to bankruptcy - which attempt to motivate the maintenance debtor

to rearrange his financial affairs.

That child support should be based, so far as possible, on the real costs

of raising children, apportioned between the parents according to their means.

To heip the court in that determination, they should have available updated
indices of minimal costs and, where possible, adjust them to reflect the
accustomed standard of living enjoyed by that family. Ideally, orders should
take into consideration the specific needs of the children, which may differ

according to age and special circumstances.

That orders should be responsive to significant changes in the financial

Inflationaxry effects should be regarded

circumstances of the parties.

as changed circumstances. (Orders might be written in terms of parental
incomes relative to average income levels in the area and subsequently
compared in terms of "constant dollars™.) Unlike the other major points

in this policy, which can be accommodated within existing legislation,
changes would be needed to enable the enforcing family court to vary awards

originally set in a higher court or in another jurisdiction.
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Recommendations for Procedural Reform and Research Follow-up

Where policy decisions have an increasing impact on a problem over time,
the cases monitored in this study suggest some procedural reforms which
would have a beneficial impact in the interim and would also be consistent
with policy initiatives. As well, a number of short-term research goals
are outlined; studies to provide information on defined management problems in

enforcement. . These recommendations, which are illustrative rather than exhaustive,
are summarized under some key headings:

Form of the Order.

1. Child support orders be payable only through the court and automatically

monitored for enforcement unless the parents specify another suitable
arrangement,

2. One or two standard payment dates, say the 1st or 15th of each month be
adopted for all orders to aid in remembering to pay.

3. Payments should be payable monthly; this practice to be standardized.
Suitable redrafting of the payment schedules to conform to local practice

should take place when an award is registered for enforcement in a
reciprocating jurisdiction.

4. In keeping with recent practice, orders should specify how support is
apportioned among the various dependents.

[¥21
.

Standardized information dossiers on the orders should be exchanged by
reciprocating jurisdictions where an order is registered for enforcement.
These should include the financial information available to the originating

courts and the considerations taken into account in setting the award,

Recordkeeping

6. Records should contain all significant enforcement initiatives and be
reviewed to check for terms of dispositions,

7. Where appropriate, records hould be computerized for easier access and

transferability. (An important secondary benefit is improved management
control.}

e
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Document Service

8. Substitutional service should be more readily avéilable as an option,
when the usual method of serving the respondent personally (or pesting
the summons) has failed, especially when there is reason to suspect
svasion.

9‘

Courts should require a sworn statement of home and work addresses and an

undertaking to keep the court informed of changes from both parties at every
court action.

Crders to Pay

10. Orders to pay should not be for token amounts of cutstanding arrears
unless this is meaningful to the parties.

11. Orders to pay should always have a default term specified so that the
immediate enforcement consequences are clear.

Public Education

12. The nature and reason for court sanctions should be made clear to parties
(especially respecting default provisions).

13. Information packages (in nontechnical language) cutlining procedures,
Tesponsibilities and rights should be prepared for parties; i.e.,

"tailored' to address their particular circumstances.




Follow-up Research on Procedurcs

14,

15.

16.

17.

18.

19.

20,

Policy on the service of documents needs to be clarified and the v

arious
options tested and assessed.

The use of bench warrants as a method of getting evasive fathers before
the court should be evaluated.

Adjournments should be analyzed to discover any common characteristics
of cases which are protracted.

The impact of various court arrangements such as the use of assigned
prosecutors should be studied, 19

Attitudes of both parties to the role of the court and their views about
maintenance should be researched.

A cross-section of matrimonial lawyers should be canvassed on their per-

ception of the factors entering into maintenance disputes and what sorts

of arrangements have proved relatively enduring.

Reactions to research findings should be sought from the judiciary and

enforcement staff and treated as input into the elabora

. tion of study
lmplications.
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Chapter 0 - Introduction

Rationale

The show cause hearing1 is the primary tool used by B.C. Courts in the
enforcement of (child support and "spousal')maintenance orders. As such, it
is important to study the show cause hearing for the light it throws n related i
problems at two levels of concern: the pragmatic one of enforcement itself; and
the social palicy level concerned with the place of the family in contemporary
society.

The dramatic riz= of divorce »ates in Canada, following legal reform of the
Federal gizgzggﬁégg_(1968), is only one indicatur of the current scale of family
rupture. That rise is dramatic enough: the national rate went up from 250
divorces per 100,000 married women in 1967 to about 980 divorces per 100,000
married women a decade later; i.e. almost quadrupling. The B.C. rate is one-
third greater. If we bypass the broader soecial imp]icatiéns fur a mowent, at
the pragmatic level, there is a very clear and increasing impact on the "solial
backup! institutions, in this case the courts (and more broadly, the justice

|
cvstem) and welfarve. ' '
It appears that default on maintenans: o obligations has been pervasive for 1

a long time, in B.C. no less than elsewhere in the English-speaking world.

T,

An initial sub-study of the maintenarnce enforcement caseload of the Vancouver

range - that is, the large majority, about two~thirds of the cases, were in

Family Court confirmed that the situation here was well within the reportad ’
arrears. The mean value of arrears was calculated at $1,635, an apparent rise ‘

of 7% in less than a year,

Default on maintenance orders is of interest on the level of social policy

because of what it suigests about the state of health of the famiiy, Although
*he show cause hearing is » situaticn which is somewhat constrained by legal
formalities, there are few other contexts which are so rich in tecms of the
insight they provide into public attitudes about the family and family law.

In the Vancouver Family Court sample described below, alleged dcfaulters, most of
them unrepresented and apparently uncoached, expressed their cuwn perspectives

on failing to support their children. In turn, they received more or less



explicit information from the court on their legal (and more bhroadly, social)
responsibilities as parent and ex-spouses. This interchange, and its policy
impiications, form the main foci of the report.,

In sum, the question addressed is: what can we learn about maintenunce
default by considering the exchanges of information and sentiments in shew couse
hearings? This paper takes one approach - 2 descriptive one - to answer that.
Description is employed because many of those involved in setting policy - either
directly, as politicians or justice officials, or indirectly, as members of an
interested public - are unlikely to have more than passing knowledge of the show

cause hearing. These small courtroom dramas deserve wider attention because they
rtaise many unresolved social issues.

Methodology

The form used in recording information on the hearings can be found in Apnondis
A. The analysis draws on 11 days of observation in the Yancouver Family Court
sprezc over three months. The researchers sat in on the weekly hearings of the
referee, a court official specializing in hearing maintenance enforcement cases.
We recorded about 100 appearances involving approximately 60 cases. Thus, not all
cases were resolved in a single appearance; ladeed, some were adjourned several
times. We caught only the tail-end of some cases and a number were not resolved
during our courtwatch period.

Some background information on the cases, particularly that dealing with
previous enforcement efforts, was compiled by checking the court files. This
information is set out in Chapter 2 below and detailed in tabular form in
Appendix D.

Outline of the Report

This introduction is followed by a selected review of the Iiterature and a
chrpter which summarizes some information sn issues such as the size and life-
span of awards, the average arrears accruing, and the extent to which original
orders are varied (altered) to meet changes in the circumsfances of the parties,

i7%s background material introduces several major enforcement problems inciuding

e
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The very limited powe > of the family court to deal with higher court and especially
out-of-province orders and the related imability to deal with collsteral issues

such as the pon-custcdial parent's access to his children.

An analysis of the average time-lapse associated with specific show cause
procedures provides z capsule sense of other bottlenecks. Notable among these are
the difficulties ia serving defaulters wiih a summons to appear in court and
of tracing s me who fail to appear in cour

The largest part of the report describes the various elements in a typical
show cause hearing and then goes through them onc by one. This outline includes:
a) eliciting engd considering proposals for reconciling the matter; and
b) reaching a conclusion {or deferring one and adjourning to a future date).
This discussion is preceded by some information on the persons typically present
at the hearing and the courtroom context.

The show cause hearing itself is illustrated to bring out the lines of
argument made by the parties. While a large number of points are covered, the
argumenis are easy to keep track of because they are elements of a “stoxy! the
respondent builds up. Each line of argumeni can be incorporated into the story.
This description concludes with a discussion of respondents’ proposals for resolving

the probiem and how these are incorporated into the referee's dispositions.

Further discussion of these points, presenting a differvent emphasis,
follows. The primary functions of the hearing, to collect arvears and foster
more regular payment of maintenance, are separated from the "secondary' ones
such as giving the parties an understanding of their legal obligations and rights
and providing a forum for the play of values on post-divorce parental respon~
sibilities. The analysis suggests that these two sets of goals are important

sources of conflict and misunderstanding in maintenance enforcement.

The report conclndes with a series of recommendations and observations designed
to surface these misunderstandings and foster public debate aimed at clarifying
the social issues. The need is clearly for stronger and better-defined policies
in this troubled area of family law,

e N



Chapter 1

A Review of Selected Literature b

Maintenance order enforcement, a topic which had generated only a modest
amount of research attention in earlier decades, became the focus of considerable
study in the 1970's. For the first time, several detailed empirical studies were
publishedlvand many jurisdictions produced smaller studies or instituted research

2 . . . R
programs. A selection of this work is reviewed here.

A long-standing theme was that default on maintenance was common and widespread.
Most family legisiation now places the responsibility for support on both parents
according to their means and the "maternal presumption' in custody is not so strong
today as it was a generation ago. In practice,however, the great preponderance
of awards are for the wife or ex-wife as custodian of the children. It is fathers
who default, and mothers who must often raise the children in the face of fin-
ancial insecurity. For many of the single mothers, disposable income lagged far
behind tﬁat of the non-paying fathers.4 Income assistance was often the only
resort; even mothers in the work force, however, tend to be under financial

pressure as average female earnings have been much lower than the male average.

The other side of the concern with pervasive default is that enforcement
mechanisms to collect maintenance arrears are not up to the task.s The failings
are partly on the social policy side, where parental responsibility and state inter-
est in child support are not clearly delineated, and also on the side of procedures,
manpower, and technology. 1In some sense, the very ineffectiveness of the current
system protects it from the full force of the problem, as delays and costs in
trying to enforce through the courts are found to contribute substantially to
the reluctance of many single mothers to secure their rights to support.6 Before
continuing with some of the aspects of enforcement that have been singled out in

the literature, it is useful to consider some underlying questions.

7

. \ . aw re
The high incidence of default raises the question of whether awards a
The literature suggests that awards do not
¢ of raising children. In

set at an unreasonable level.

go very far towards meeting even the minimal cost

one study,7 the median figure in a B.C. sample hovered around $100 per month,

s 5 i s on welfare.
which coincides with the incentive income allowed to single mother

y 1 y 1 . 1lin
For such cases, it would be hypothesized that this allowable income ceiling

i i i] lect
depresses award levels (and also reduces the likelihood of attempting to col

i1i t to the
on arrears, as repayments in excess of the $100 per month ceiling rever

government) .

’ £ - - 3 - v » es
Quanta are set in different ways in different jurisdictions: some judg
jurisdicti ce scheduvles of costs
have informal rules of thumb; some jurisdictiomns use referen

of 1iving and guidelines for computing available income to establish awards,

. . ) . it sdietions
subject to judicial di5cretion.8 There is little evidence that jurisdictio

using such guidelines reallocate parental income more equitzbly and some evidence
suggests that guidelines tend not be be adhered to closely.” It thus appears that
consistency of application of guidelines throughout a jurisdiction is difficult

. . . heck
€0 achieve.10 in any event, the investigative capacity of the court to crosschec

the parent's statements of financial circumstances is limited.

If the general sentiment is that award levels are hardly excessive, it has
also been contended that many defaulters indeed have the ability to pay.
support of this, empirical studies have shown that low-income fathers paid pro-

In

portionately more of their income in child maintenance than their w?althier
counterparts.11 Another study of defaulters (in this case, those with orders from
another jurisdiction) indicated that their average award was lower than those
typically awarded in that jurisdiction but their payment record was worse.

Defaulters come from a wide range of occupations and failure to pay was not
clearly linked to low income. The observation that defaulters tend to come up

with the money when faced with a gaol sanction has also been put forward to supp;i
the contention that the order could have beenvpaid. A notable study in Michigan™
suggests, however, that some defaulters, who have chronic financial management

problems, manage to borrow money from relatives or friends to avoid gaol, and thu
displace the responsibility for the support of their children onto other. Arguab
many fathers who are able to pay avoid payment or pay erratically. There are how

few empirical studies of why this is so.
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Enforcement strategies are based on several general assumptions though

First, non-payment is used as a weapon of retaliation or a bargaining chip in
the continuing battle between the ex-spouses. Here the court tries to sever
the issues - often involving disputes over custody and access - and, through
the offices of family court counsellors and the like, may attempt to mediate

16 A second assumption is that default is a defiant

a better arrangement.
reaction against the legitimacy of the order (and perhaps of the court's right

to intervene in a personal matter). The enforcement strategy here is the
application of contempt of court sanctions, most notably short gaol sentences

for default of an order to pay or the use of a warrant to bring the man before

the court. Third, default may be a rational allocation of resources, the
defaulter calculating that cumbersome enforcement procedures will allow him to
delay or evade payment and resources can be expended elsewhere. The enforcement
approach in this regard is either to streamline and toughen up the enforcement
response or to apply involuntary payment mechanisms such as garnishment of income
or accounts, attachment of property, or applying pressure through requiring

the posting of a performance btond, registering a lien on property, or the like.
This model of man as a rational (if irresponsible) calculator of costs and punish-

ments is congenial to the courts.

The mix of motives among defaulters is not established; however, enforcement
programs have been evaluated to try to isolate features which improve payment
rates. The most influential study of this sort, in Michigan, focused, in a
preliminary analysis, on the most striking aspect of that jurisdiction's enforce-
ment efforts; that is, the relatively heavy use of gaol sanctions (up to one year
in any one instance).17 Application of the gaol sanction was strongly correlated
with increased collection rates. In the final analysis,18 the finding was generaliz
and modified to place priority on the establishment of an effective (and self~starti
monitoring system without which the threat of gaol did not secure high rates of

compliance.

This closer look at enforcement procedures revealed some aspects of decision-
making by the state agency empowered to collect support (the Friend of the Court)

and other officials. Fathers who were paying regularly were rarely gaoled for past
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arrears, sheriffs in one county were not highly motivated to seek out defaulters
from another county, and service of a show cause summons in one particular county
often prompted payment prior to the hearing date. In general, it was concluded
that enforcement variables were more influential in determining payment levels

than were characteristics of fathers.

This study raised several areas of concern regarding enforcement tactics.
Due process safeguards were generally not given a high priority, hearings were
often disposed of in several minutes, rather lengthy gaol terms (six months to
one year) were often set even though lighter sentences appeared to be as effective,
and groupings of offenders most subject to gaol terms included those with chronic
aicohol problems, the chronically unemployed, those with welfare-dependant families.
and offenders from lower socio-economic groupings. At times, a movalizing approach
seemed to eclipse more rational approaches to maintenance conflicts. The study
concluded that although gaoling appears to be effective in terms of recovering
arrears, mandatory deduction of support from wages may be the more rational
method of ensuring support payment, notwithstanding problems related to the

invasion of privacy, the cumbersome nature of such a scheme, and so cn,

A number of studies have considered the limitations of particular enforcement
mechanism. The show cause hearing in itself is no guarantee of effecting collectiow
even if an order to pay is made against an adjudged defaulter; default on the new

order may be as likely as default on the original one.19

There are various Iimitations to garnishment of wages, ircluding the exemption
of certain groupings including federal employees, armed forces personnel, and the 1%
{These exemptions have been strongly criticized as contrary to the public interest.)
In addition, the administrative burden on the employer to calculate and divert moni:
and weak statutory sanctions against those who fail to comply, or declare that the
employee has left, been laid off, and so forth, represent practical barriers.z1
Moreover, wage assignments are not applicable for the self-employed, the transient,

or the unemployed.22




Legal confusion in the area of maintenance enforcement also clouds the
effort. There is some controversy over the preferred status of the maintenance
ordey creditor.23 Despite often lengthy delays in bringing a case before the
court, some courts continue to limit their orders for repayment of arrears to
one year's worth. Attempts to eliminate this so-called "one year rule"” on the
grounds that it has no true legal standing nevertheless face several precedents

in case law in which the rule was applied.z4

A more serious problem relates to reciprocal enforcement of maintenance
obligations between jurisdictions. For one thing, not all jurisdictions have
such bilateral agreements.25 Where these exist, the reciprocating courts may use
quite different approaches and have divergent expecfations, each waiting for the
appropriate document or supplementary information to be submitted or transferred,
often with considerable delay. Clearly, a jurisdiction which is not effective
in enforcing its own orders will not do any better with réciprocal ones.26
A 197G Canadian study catulogued long delays and noted that most reciprocal
orders did not recover any money. 7 Limited success is still very much the

subject of comment~28

A review study summarized many of the difficulties noted in the 1iterature.29
Gaol sanctions were seldom applied; low ceilings on garnishment sums in some
jurisdictions served to thwart full recovery of arrears; and transients were
hard to find. Others have suggested that courts have not been scrupulous
enough in informing those who come before them of their rights and options and,
because there is little monitoring by appeal courts, may conduct proceedings

and make decisions on legally questionabile principles.30 Another rather pessimistic
conclusion reached was that most (U.8.) state and federal enforcement programs

reviewed were marginally cost-effective at best.31

e A e e

-

I i

Some recent studies in British Columbia

A study of automatic monitoring procedures related to maintepance default
in two regions of British Columbia was recently made available.dz The automatic
monitoring program, implemented in 1978, appeared to confirm one axiom of the
available literature: that maintenance payments increase when a more aggressive
enforcement program is sponsored. The research added the caveat that returns
may be slight in regions which have already established relatively high collection
rates. It was not, however, altogether clear whether the most effective next step
should be in the direction of more efficient procedures such as computerized or
mechanized information-processing, or, as the report suggesied, in establishing
a larger complement of enforcement staff. Other noteworthy findings were that
Sheriff Services staff indicated serious problems in effecting service of
sunmonses and the anomaly that although garnishing wages and warrants of
execution were believed to be effective in making fathers pay, they were not used
extensively. Registration against property in the Land Registry was also rarvely

employed as an enforcement strategy.

Prior to implementation of the automatic enforcement program, levels of

default were demonstrably high with 80 percent of applicants surveyed not receivin,

their maintenance at some time. Of more direct interest to policy-making was the
finding that 77 percent had attempted to enforce their order at some time but only
45 percent of the clients felt they had been successful in having the order enforce
Client satisfaction was not particularly high, with less than half describing the

program as 'wery helpful".

An in-house study directly related to the authors' research was produced
by the Administrator of the Vancouver Family Court with the assistance of staff.33
This unpublished report serves as a useful point of comparison with the authors'
results and a brief synopsis is presented prior to discussing the results of the

empirical study.

Service problems were noted in that 36 percent of persons summonsed to show
cause did not appear on the date set for first appearance. Delay was rather

common; only six percent of first appearances resulted in a final disposition.
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Show cause proceedings took 113 days from issuance of a summons to the date of

a disposition. On average, approximately one-third of the arrears claimed under
garnishing orders were paid out; however, no money was received in 43% of cases
studied, and, on average, 77 days elapsed between commencement of the action and
pay-out when no dispute was registered. Additional problems with garnishing orders
included problems in establishing the defaulter's place of employment, a statutory
time-lapse to permit service of a 'Notice of Money Paid In," and so forth., In
keeping with the study mentioned earlier,34 registrations against land, warrants
of execution, or attachment orders were not extensively used. The in~house study
concluded that greater recovery of arrears would require more 'teeth'' in the
enforcement process and underscored a number of statutory considerations which

could contribute to court delay.

Summary

Problems associated with the determination and enforcement of support awards
have recently attracted greater attentiocn from many organizations, including
government agencies. Support-related problems include relatively meagre awards
{relative, that is, to the needs of the first family), extensive default on support
obligations, and widely-reported difficulties of enfdrcement when default occurs.
The available literature provides evidence of jurisdictions which attempt to solve
these problems via guidelines to determine quanta, administrative agencies to
locate defaulters and secure arrears, expanded powers of the state to locate de-
faulters, more sophisticated information-retrieval systems to monitor cases,
greater reliance on garnishment, attachment, and the gaol sanction, improvement
in reciprocal enforcement Procedures, and increased pressure on jurisdictions
to enhance their overall collection rates.

The literature questions the assumption that defaulters are in arrears due

. . . .. 35 .
to inability to pay - the solz defence in show cause proceedings “and indeed
there is evidence that many well-to-do spouses refuse to honour their maintenance

obligations, It is nevertheless premature to make definitive statements about who

RS TEmRS——
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is most likely to default, or-to uncritically accept theories of default and
paymept. The lack of adequate, comparative data on defaulting fathers is
bparalleled by limited information on mothers! reactions to separation and on

the perceptions of both parties regarding negotiation and endorsement of main-
tenance orders.

The greatest attention of policy-makers and researchers currently seems to

focus on ways of streamlining maintenance procedures, keeping in mind that time,
Tesources, and funding are far from abundant.
aspects of related state procedures

Dramatization of the ineffective

» concerns about cost-recovery, and pressure

_ 36 .
from consumer groups, have contributed to official concerns over maintenance,
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Chapter 2

Background Data on the Maintenance Awa'rds1

2.01 The lifespan of the orders

Our sample consists of 68 cases which we were able to cross-check in the
court files. The original orders were made as far back as 1955 in one case and
as late as the end of 1979 in others. Nine percent were made before 1970, another

34% before 1975, and the remaining 57% from 1975 to date.
before the court for

years old.

The average order
enforcement originated in 1974-75; i.e., it was about five

Maintenance orders tend to fall into three categories. A handful - 4% -

. 2
are for "spousal' maintenance only; 31% cover the custodial parent (in all

cases in our sample, the mother) and one or more children; and the bulk - 645%
are restricted to chiid-support.

In this regard, the courtwatch sample closely

parallels a cross-sectional sample we drew in 1978 in the same court, In that

for spousal maintenance, 29% covering
for child support alone.

sample, the comparable pProportions were 7%
mother and children, and 64%

1 - o3 3
Alimony" is therefore a very residual element in maintenance cases. While
spousal maintenance awards may persist as lon

g as there is need, many are rescinded
when the dependent "'spouse!

remarries and the general trend is for awards to be
for a relatively short duration, designed to enable the ex-spouse to make the
transition to a self-supporting member of the work-force.

Child support obligations generally terminate at age 18 (16 for awards

made under the Children of Unmarried Parents Act) or earlier if the child is

living independently or has married. Given that the averag

child at the date of divorce can be estimated at nine years
orders to have an average life of nine years.

€ age of the youngest
> one might expect

This, however, neglects the fact
that arrears accrued over the course of the order remain paya

ble; thus, a child
Support case may remain active indefinitely,

S T
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2.02 The size of original awards and the dependants covered

The average original award was for $156.80 per month. The bulk were lower,
however: half were for $110 or less per month. That is, 35% of the cases had
all or part of the award for the spouse, bearing in mind that some of these
were purely nominal - one dollar awards - to keep open the possibility of
varying the amount should circumstances.merit. This average award covered 2.3
dependants in all. The average for the 96% of the orders which had a child
support component was two children covered. Since quanta were not always broken
down as a set amount for the ex-spouse and so much per child per month, only
a crude average could be calculated. This worked out to $67.94 per dependant per
month,

An equally crude comparison was calculated, using the GAIN rates for 1975
(the originating year of the average award). A single adult was eligible for a
basic rate of $160 per month, a single parent with two children for $320 per
month; thus, in effect, $160 per month was for the two children.3 The comparable
benefit for combined spousal and child support averaged $212.80 per month, 36%

greater than the average maintenance award.

2.03 Court of Original Jurisdiction

The originating court and jurisdiction have considerable implications for
enforcement (and see sections below). In this courtwatch sample, 77% of awards
originated in B.C. The remainder originated elsewhere, mainly in the Canadian
provinces from which large migrant flows come to B.C. {(e.g., Ontario, Alberta,
Saskatchewan) and, in the few foreign cases, from the U.X. and the western U.S.
The extra-provincial cases are enforced here under the Reciprocal Enforcement of
Maintenance Orders (REMO) Act which reflects bilateral agreements between juris-
dictions. Few people pretend to be expert in the matter. From an enforcement
perspective, however, the practical difficulties of dealing effectively with a
case in which the party is not easily accessible to the court tend to swamp most
of the subtle differences. As a class, REMO's are difficult to enforce4 and
this problem is a prominent one.5
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Even for awards originating in B.C , however, there are enforcement problemy.
The difficulties of dealing with a respondent Living 1s some remote corner of the
province can approximate those of REMO cases. There are alsc some differences
in procedure amoung courts within the province; for example, some judges take
the position that show cause or variations should be heard before the judge whu
made the original award and thus they may deny requests by the parties for trans-
fer of case files to another court. There are alsoc enforcement implications for
orders which originate in the Supreme Court of B.C. (36% of the awards in this
sample}. The family court {a provincial court} is empowered tc enforce Supreme
Court orders registered with it in the same manner that it enforces its own ones
The family court is not, however, empowered to vary the terms of orders originating
from the supreme court level. The precise legal implications of these restrictions

are matters of intevpretation and different judges take more or Jess leeway.

The bulk of the orders under consideration here are court orders - 62%,
(including many REMQ's)y . 28% are consent orders: and 11% are separation agreements
it has been hypothesized that separation agreements and consent orders, because
they are arrived at by negotiation between the parties. are less likely to run

tnto default. The differences between these types #s to guanta ave not statis-
tica'ty significant although the direction of the spread s interesting. Court
orders average $143 per month, consent orders $173 per month, and separation
agreements $193 per month. Tt is impossible, however. to determine from our

data whether this reflects official presumptions about court-ordered awards,

client characteristics, or a combination of two.

2.04 Trends in the Awards

Given the small number of orders under consideration
or more

- 68 made over a decade

- we cannot expect any clear pattern to be evident. Moreover, we wmust

be cautious about the inferences based on a retrospective sample since we simply
do not know ° % there is a bias in those orders which tend to remain in the enforce-
ment. files. Novertheless, despite the absence of a set formula applied by judges

in seiting awards, recasting the awards in terms of average support levels per
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dependant indicates that awards do follow some general trends.

On average, the award per child rose 41% from the first half of the 1970's
to the second half of that decade. Awards which were designated for the support
of the mother as well as the children went up much more, an average =f 96% per
dependant. It appears that the bulk of this increase is for the maintenance of
the mother. It is important to note that if inflation and the shrinking size

of families were taken into account, these absolute increases in the award levels
would be much reduced.

2.05 Arrears.

For this sample, arrears averaged $3,235; nearly one-half of the fathers
were $2,000 or more behind in their payments. For a sample of all enforcement
cases monitored by the family court, the average arrears would be smaller because
only about 60% of the cases are in default at any one time. On the other hand,

a minority of cases fall very seriously in arrears; 10% of arrcarages calculated
by the enforcement staff in early 19806 were over $7,000 -~ one case was over
$40,000 behind. The courtwatch sample was not quite so extreme; the largest
arrearage in any of these cases was $18,000.

Arrears are a reflection of the relative difficulty of enforcing different
kinds of orders. Because Supreme Court orders cannot be varied (or rescinded)
in the family court, and because action in the higher court tends to require

legal representation and a certain amount of expense, additional pressure is

placed on the ''cheap and easy' enforcement tools, most notably show cause hearings.

Just as Supreme Court orders tend to be associated with greater arrears, out of
province orders (REMO's), expressed in terms of months cf payments missed, are
clearly a problem area. They can only be varied in the originating locality.
As we would expect, given the pressure on enforcement, and procedural delays,
arrears tend to increase over the life of the order.
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2.06 Variations

An application to vary is heard in court in much the same manner as is an

original application for maintenance. It has to be brought in the court of orig-

inal application for maintenance. Thus, there are barriers of time and expense if

the order is an extra-provincial one and also if the order originated in the B.C.
Supreme Court. |

This point seems to be related to a major observation - applications to
vary were not made as often as the situation of these show cause respondents
would have suggested they might. "~

The original award was varied in 63% of these cases., The overall average
was only 1.03 variations per case. Only 14% had been varied three or more times,
and none more than five times. Awards made more than five years ago were no more

likely to have been varied subsequently than more recent ones.

Twenty-three percent of applications to vary were dismissed or withdrawn.
On the other hand, in 37% of the cases, arrears were cancelled or reduced.
On average, a substantial sum of $1,980 was forgiven by the court. Virtually
equal numbers of épplications resulted in an increase in the award level, a de-
crease in quantum, or no change. Changes in award level seem to be strongly
related to changes in the number of dependants covered. We do not have enough
financial data to test the relative strength of this factor.

2.07 Show Cause Statistics

An aveiage of 4.2 show cause summonses were issued per case in the sample.
Issuance of the summons followed a mean of 13 days after the request for court
action was made - in the first instance usually by the custodial mother. Thirty-
six percent of these initiatives failed because of inability to serve the alleged
defaulting father with the summons. Where successful, the median length of time
to effect service was 12 days; 90% were served within a month. The median time
a respondent father had to prepare for his court appearance was 10 days.

b e
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Forty percent of the show cause actions which reached court were resolved

at first appearance. This brought down the average number of adjournments to

around one per action and the median time between first and final court appear-

ance to 27 days. Overall, then, the median time period from request for court

_action to disposition for cases which came before the court was just over two

months, while a minority of these, perhaps 10%, dragged on for more than a year.

For the show cause proceedings that went forward to a disposition, 32%

were dismissed or withdrawn, 24% resulted in consent agreements of some kind,

and 44% ended with an order to Pay judgement. The average order to pay recovered

20% of the arrears in question.
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Table 3.01b Schedule Hearings and Outcomses

Chapter 3 The Courtwatch %
1 Average
f i N % per list
Section I Background : E Hearings which did not 3
’ % | go forward 37 31.4 3.4
! i
. ' } Hearings which did not
3.01 The Court List : involve a disposition 40 33.9 3.6
| 4
) ; 5earings which resulted
In the Vancouver Family, Court, the referee has been sitting Mondays with | in a disposition 41 34.7 3.7
a list entirely made up of maintenance order enforcement cases. The load varied ; ‘! .
' . . 1 b . 0.7
from week to week. If the court 1ist was long, it was broken into morning and % ' 118 100.0 1

afternoon sessions. Hearings began at around 9:30 a.m. and continued, with a

coffee break in the middle for the court recorder and staff, until noon (or earlier

if the list was exhausted). Afternoon sessions started at 2:00 and completed the
list.

We courtwatched for eleven consecutive Mondays, nine of them only in the
mornings, two at both morning and afternoon sessions. Those 11 sittings had
121 hearings scheduled; i.e., and average of 11 cases per hearing, and a range
of from four to 17 cases. Some cases were already in process at the date we began
our courtwatch and others had not yet been resolved at the date we ended. The
following table summarizes the throughflow.

Table 3.0la Scheduled Hearingslby Appearance

Average

N % per list
No Service - struck off list 30 25.4 2.7

No Appearance - Bench

warrant ordered 7 5.9 0.6
First - Appearance 49 41.5 4.5
Subsequent Appearance 32 27.1 2.9
118 100.0 ©10.7

The number of hearings was cut by a quarter by failure to serve the
respondent. A further small number of respondents had been summoned (or were
scheduled for another appearance) but failed to appear and warrants were issued
for their arrest. On the other hand, about half of the cases which went forward

resulted in a final disposition.

3.02 Waiting Before the Hearing

For a morning sitting, respondents (the alleged defaulters who must '‘respond"
to the charge) are summoned for 9:30 a.m. Although cases are numbered on the cour
list, because of the variable length of time required for hearings, no more
definite time is assigned. Cases are called in an order determined by who is
there and ready as much as anything else. By request - as for example when a
lawyer is involved and needs to get on to other courtwork - that case may be among
the first called. 1In general, however, people have to be prepared to give up
half a day to attend court,

The court list is posted on a bulletin board in the eﬁtrance hall but few

people appear to check it. Rather, people go (or are directed) to the waiting

rooms, really a large room partially divided down the middle. There are small
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tables ringed with chairs and a selection of popular magazines on a larger table
at one end. The partial division of the "double" waiting room is important.

If opposing parties must spend the hours waiting, and relations between them are
strained, it is more comfortable for each to sit in one of the waiting rooms and
so put some éocial distance between them.

Ten or fifteen minutes before court-time, the sheriffs call out the names
on their court lists and have people identify themselves. The sheriffs tell
them what court they will be called to, and begin to organise the order in which
cases will be called. When a party to a dispute identifies himself (herself),
he may be asked whether the opposing party is present or expected to appear.
This is hardly an unreasonable question but it is a sensitive one for some persons
and elicits the occasional touchy reply.

During the course of the morning, other business is transacted in the waiting
rooms. People meet with their lawyers, ask questions of the sheriffs, confer

with ex-spouses to try to come to consent agreements they can take before the
court, and so on.

3.03 The Setting

The bulk of the show cause hearing we observed took place in court room
three, one of four small courtrooms in the Vancouver Family Court on Yale Strect.

The courtrooms are paired, odd and even, each pair sharing a short entranceway off
the ends of a large louble waiting room.

Courtroom three, schematized on following page, can be thought, as being
divided into three slightly cramped aveas: the raised judge's desk; an area for
court personnel which is defined by an L-shaped table - the court recorder in the
centre and the sheriff, acting as court clerk, on one side; and the 'public' area

beyond that table, the area wherve the parties are seated on chairs or on a bench
against the back wall.

o
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FIGURE 1 COURTROOM'LAYOUT

4
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As we shall éee, in many cases only the respondent'is present. The petitione
(that is, his ex-wife) may also appear. The parties to the action may be represen
ed by a lawyer (or law student or other spokesperson) and accompanied by others -
a friend, relative, new spouse, or translator if their English is poor. These
latter people, the translator excepted, would ordinarily constitute the only
"public' or spectators at such hearings; there is no separate public gallery.

The researchers occupied the two chairs in the corner, a rather close observation

. 4
post, 10 feet at most from the parties.

3.04 Appearance in Court

Show cause hearings in the referee's court are relatively informal. Only
occasionally are parties in court at the entry or exit of the referee, so the
ceremony of "Order in Court! All rise!" does not set the scene for them. Rather,
the parties enter a court already in session. The sheriff consults his list,
suggests to the referee who he will call next, hands the case file to the referee,
and goes to call the parties,
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In 43% of the 83 appearances we coded, only the respondent was present; in six
percent, both respondent and petitioner appeared; and in four per cent, the pet-
itioner appeared but neither the respondent nor anyone representing him did.

In one quarter of all appearances counsel for the respondent appeared. In 16%
someone representing the petitioner appeared, but in only one case (two appearances)

were both sides represented by counsel.

A variety of others attended, presumsbly to provide moral support. These
included new spouses, friends, and relatives. As well, some others were there
to take an active role; one father spoke for his young adult son, and three cases

required translators. Overall, the respondent or someone speaking on his behalf

were present at 88% of the appearances, the petiiioner or someone representing

the children's interests in 24% of appearances, but in only 12% were both sides
represented. By way of summary, it is important to comsider that 60% of all

appearances involve only a single person,.usually the respondent,

Having called in the parties, the sheriff also seated them. If counsel
were involved, the lawyer would seat himself (herself) and also the client,
either next to himself on the seats facing the referee or on the bench behind.
If a respondent were alone, he wasgenerally seated in a chair but some preferred
the bench or stood until the referee invited them to sit. Petitioner's counsel
would take one of the chairs, but the petitioner was seated on the bench. When
both petitioner and respondent were present, they were generally seated more or
less at opposite ends of the bench. The bench was as far back in the court as one
could get. Thus others- friends, relatives and the like - were always relegated

to this bacl rung, serving as the "public gallexry".

The deputy sheriff formally announced the case by its court 1ist number
and the names of the parties involved, noting whether the respondent and petitivner
were appearing. The referee greeted the parties. If counsel or an agent appeared,

they introduced themselves for the record as in any court appearance.
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3.05 Court Time

The show cause hearing in the referee's court is a summary proceeding
designed to reach a quick conclusion. If that is not possible because further

preparation, oral evidence, or documentation are necessary, the case is adjourned.

The referee does take the time to go over the central issues, to exchange infor-
mation, and give some direction. The pace, however, is quite different from that
in a registrar's hearing in supreme court for example, where similar issues

might be argued in detail. For the courtwatch sample, the mean "court time"
(time actually before the referee) was 9.3 minutes, with a median of only just
over six minutes. The longest hearing we attended took 47 minutes,

Mean length of time in an appearance is a fairly straightforward reflection
of the nature of the proceedings. The table below outlines the relationship.

Table 3.02 Court Time by Outcome

-

L ) Struck Consent  Order
Outcome: Dismissed Adjourned off List Agreement to Pay  Overall
Court time in
Minutes
1 -5 7 22 2 _ 2 5 —] 38
6 - 10 4 12 3 3 2 24
11 + over 1 5 0 5 11 22
total
12 39 5 10 18 84
Average court time 5.6 6.4 7.0 14.0 16.4 9.3

(chi sq. = 24,1011 with 8 d.f., significant at .055)
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In general, the referee could quickly determine if the case was straight-

forward: two-thirds of the appearances fall into the categories of dismissed,

struck off the list, or adjourned. Thus, in cases where there was a clear-cut

valid excuse for non-payment, resolution came quickly. Cases were dismissed
: after an average of 5.6 minutes. Situations where the respondent needed more

time, wanted to consult a lawyer, or whatever, were also expeditiously handled; i
: adjournments were granted after 6.4 minutes on average. In the handful of cases J

where the respondent had not been served with a summons and the case was struck

off the list but we recorded an "appearance'" because the petitioner or her

representative was there, anticipating action, it took only a short time -

seven minutes on average -~ for the referee to expizin the situation.

A substantially longer hearing resulted when negotiation was required.
Thus, for appearances which ended in an agreement by consent {usually a proposal
as to how to repay arrears made by the respondent and accepted by the petitioner),
the average hearing lasted 14.1 minutes. When the referee had to determine the

terms of an order to pay towards arrears, court time averaged 16.4 minutes.
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Section II The Hearing

3.06 QGverview

The show cause procedure was schematized for purposed of easier recording

and analysis.7 The presentation here follows this outline:

On the first appearance, the referee normally went over the particulars

specified in the summons to show cause (section 3.97).

Special attention was usually paid to the amount of alleged arrears., The

respondent might acknowledge the figure or challenge it (section 3.09).

The respondent was queried as to whether he was prepared to show cause
or if he wanted an adjournment to get legal advice, prepare documentation,

take related action (notably to make application to vary), or the like.

If the hearing continued (or when it resumed at another date), the respondent
would present an argument, either formally showing cause or informally going
through his explanations. In this he might be guided by his counsel (if any)
or the referee as to what was pertinent. The basic documentation required
was summarized in an outline by the referee8 {sections 3.10 - 3.12). Some
respondents who had not completed the outline were asked to do so and the

hearing was stood down temporarily.

The referee might solicit or the respondent might offer one or more proposals
for satisfying the order. The referee would provide guidance as to what

sort of proposal might be incorporated into an order to pay, would require
the consent of the petitioner, or would be accepted as an informal under-

taking (section 3.13).

Finslly the referee would then make a disposition and go over its temms
(sections 3.14 - 3.15).
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This sequence of steps could be shortcircuited at any point if it became
clear that an adjournment were necessary. Depending on the circumstances,
subsequent hearings would pick up the line of argument or begin with a report
on the action taken in the interim, e.g., progress in securing documents, in
taking related action in another court, or whatever. Resolution of the situation
by the parties themselves or by the respondent paying the arrears would also

truncate the hearing.

3.07 Reviewing the Particulars

At the first appearance before the referee (56% of the appearances we ohserved
fall into this category), the referee reviewed the particulars with the respondent,
especially if he was not represented by counsel. The referee confirmed that the
man was served with a summons and then went over its main points. These cover
the respondent's full name, the date, place, and court at which the majintenance
order in force was made (sometimes with a notation as to the act under which the
order was made or what sort of order it was), the amount and terms of the order ,
the recipients (his ex-wife and/or the number of "infant"® children){G and the

arrears alleged as of a specific date.11

The question of arrears is frequently at issue; the other points are not
usually regarded as problematical. Nevertheless, in a handful of cases, the
respondent corrected the particulars. One objected that his name had been spelled
incorrectly over the years. Another complained that the order was for four childr

and that was a mistake: he had only three and wasn't sure if one of those was his.

3.08 The Respondent's Position

After going over the particulars, the referee generally asiied the respondent
Yhis position".12 If the man appeared not to understand, the referee rephrased his
question in terms of whether the respondent was prepared to deal with the issue the

and there or wanted to seek legal advice. Table 3.03 outlines the responses.

B R
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Table 3.03 Position by First and Subsequent Appearance

First Subsequent
Appearance Appearance
Prepared to show cause 16 10 26
Wants to consult counsel,
Prepare documentation 5 2 7
Wants to seek variation 13 g 22
Reporting on parailel action - 8 8
in another court
Lawyer needs rescheduling 6 2 8
Needs an interpreter 1 -
No position recorded 7 4 11
48 , . 35 83

The table reflects "final"™ positions in that, in 11 hearings, the respondent
changed his position, in the bulk of cases from feeling Prepared to show cause to
wanting to make an application to vary. Positions taken at first appearances
differed significantly from those taken in subsequent hearings but only because,
in 20% of the latter, a variation application had been made in another court.
Overall, in 40% of the hearings, the responden: began by stating he was prepared

to show cause and in 35% he decided to seek a variation (or reported on progress
in that matter),

While most respondents who felt ready to go ahead did so, having to state
a position seemed to cause some to reconsider, to wonder if the situation was more
serious than they had believed. Their search for indications of the gravity of

their situation paralleled a more significant interaction detailed below (p.39 )
3



3.09 Challenging the Arrears

The referee generally asked respondents appearing for the first time if they

agreed with the amount of arrears alleged in the summons.13 On this occasion,

37% affirmed them, 45% claimed (sometimes indirectly) that they were partly or

wholly inaccurate, and an interesting group of 8% were unsure. One of the latter

responded: ''Something like that, I'm not counting. Six thousand, eh? Maybe,
it doesn't matter anyway."

In fact, one might suppose that few respondents dre likely to have kept exact
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tallies of arrears. In one case, for example, the arrears alleged were a very

large sum specified to the last cent, representing just over 46 months of missed

payments. If this situation would defeat all but those with accounting proclivities,
a larger fraction of the respondents might be characterized as not keeping very
good track of how the money goes.

discussion below.

We will take up this point again in the
Here we focus on the 45% who contested the arrears. This

constitutes a first line of defense. Challenges fall into several categories
which are illustrated in turn.

A. The first was not a defense at all but an upward correction of the arrears.
Faced with alleged arrears of nearly $10,000, one respondent
stated matter-of-=factly that he thought the actual amount
was rather more., This turned out not to be material.

B.

In a small number of cases, the respondents affirmed the accuracy of the
arrears as stated but noted that they had paid them after the affidavit
of arrears was prepared or since receipt of the summons.

A respondent produced a receipt from the court cashier and,
the case was dismissed.

pE———
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C. A number of cases involved men who were fairly regular payers but

were allegedly a month or two behind. They challenged the accounting.

One respondent produced cancelled cheques for the supposed
missed payments. The case was dismissed.

Another, faced with the statement that the cashier had no
record of a cheque he claimed was sent, affirmed again that
it had been and was probably lost in the mail. He agreed

to the referee's suggestion to stop payment on the cheque
and write a new one.

Some minor but unfortunate problems arose when respondents didn't

understand how the accounting was done ~ notably, that an order payable by the
last of the month meant precisely that.

One respondent said he hadn't been able to pay by the end of the
previous month but instead had paid the first banking day of this
month. The cashier finally was able to explain to him that this
month's payments were first credited towards satisfying the order
‘and thus he had fallen an additional month in arrears.

Another respondent was unable to agree with the accounting even
after lengthy consultation with the enforcement staff and testimony
by the cashier. It turned out that part of the problém was that he
claimed never to hav. understood the original order (nor to have re-
ceived a copy of it} and so had missed the first payment because he
thought it fell due the beginning of one month, not the end of the
one previous. That error was compounded because he found it too
onerous to pay the total monthly sum at once and thus paid it in
installments every 2 weeks when he got his pay cheques. Thus,

some months he paid twice, other times 3 times; sometimes apparently
falling another half month in arrears, sometimes catching up.

That this latter respondent felt psychologically incapable of setting up
a bank account with a standing oxder to pay the total monthly payment at the

end of each month was an object lesson on the lack of control in money matters
some respondents displayed.

This point is taken up again below in the discussion
on debt,
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. z he
Much larger alleged arrearages were characteristic of cases where t

i i imes
payments did not go through the court. Monitoring problems were somet |
i Soimme pail
aggravated by payments made in ways other than those stipulated. Some p
e on
partly in kind or in money's-worth. The money's-worth argument aros

i : i stranged spouse
a few occasions - i.e., purchasing large appliances for an e g p

i isagree-
and our impression was that these respondents were in fundamental disag

ment that such Yset-off" could not be granted.

swened he had always paid voluntarily at one and

: wui cproed amount per month. Payments were neyer
1esei s ib&igh, but directly to his children, who y;ie
now Loth indenondent adults., This'arrangement.wa§ osten;iemy
at thear insistence since his ex-wife had a d;lnklng prg_rm chis
and couldn’t nandle money. However, even she would confi

arrangemem,

Even though he paid only half the moqth}y or@er directly, a
respondent argued that he made many 1n§1rect payments -an
bicycle, clothing for school, etc., which amounted tods ! .
hundéreds of dollars more per year than he was supposed to pay.

The respondent carried a briefcase_with notes ané Cflculat%gniér

le noted ¢ had paid directly to his ex—spcuae1aﬂf zlso pai

health insurance. The referee discoun?eé the litter as belqgs to be
an arrangensnt outside the order and,'ln any case, paymeyg girectly
thrrigh the court. The respondent said he had a%ways pai pectly
anc read a list of nayments which showed that while he haﬁ Palthoge
adicativ, when his income permitte@, he.accumglated enougf in o
mentis to be in a slight surplus sxtugt:on still, Thg re ??ee a

how he explained his ex-wife's complaint that he was in a?fwars.'f
He responded in some exszsreryation ?nat that was th? way h1§ ex-w1i§
thought: that the a2y thet was in excess was extra and it was

the past; this mponth norbing wes coming in.

In this case, too, the respondent never seems to have considered circumvent-
ing this problem by setting up a special bank account to keep the surplus

and make regular payments.

A reiated grouping of cases contained instances whexrs special (private)

arrangements existed but the parties never actually applied to vary the

’

‘order.

s
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One respondent made a private agreement with his ex-wife, when
he was out of work, to pay her a reduced sum out of his unemploy-

ment insurance. She appeared at the hearing to confirm this
arrangement .

Another respondent stated that his ex-wife had written to him some
years ago saying she didn't want his money. He had shown the
letter to anenforcement officer at the time and there might be

a record of it because they stopped enforcement. Unfortunately,

he had since lost the letter. Recently, his ex-wife wrote the
court and asked them to enforce the order.

A third challenged the arrears because he was contesting the custody

of one of his children (who had in fact been living with him for
some time).

F. Finally, there was a Suspect category of cases where respondents seemed

to have made unilateral changes of a cumbersome and obfuscatory sorv.

One respondent, faced with a rather grim lawyer representing his
€x-spouse, argued that arrears could not be calculated at all at
this point because the order was still in dispute in the supreme
court. He admitted that the registrar had made an order against
him but said that he had been given a further opportunity to
speak to the order when the default date was reached and had
taken advantage of this. He acknowledged the registrar himself
had been surprised by this arrangement. However, the respondent
did not see anything as settled yet. Currently he was trying to

negotiate an alternative consent agreement with his ex-spouse but
she wouldn't talk to him.

Overall, these cases (with the exception of the first and last examples)
involved respondents who regarded themselves as observing the spirit if not
always the letter of the orders. They did not see the importance of keeping
the court informed or of regularising special arrangements through variation.
Basic misinformation about their maintenance obligations, as well as the court's

role in recording and governing payments, was in evidence. This problem recurred

in other arguments and will be taken up again below.



3.10 Lines of Argument - Accepted by.the Court

A. Inability to Pay

Assuming there were arrears, the general line of defense in a show
cause hearing was that the respondent simply had no funds to pay the order.
If we discount those respondents who immediately asked for an adjournment
(oxr merely.reported on progress in another court and needed a further adjourn-
ment), arguments were appropriate in 49 cases, In 35 cases (71%) explanations
of this sort were tendered (and, as we shall see below, some parallel but
illegitimate arguments were made in a few others).

Arguments about inability to pay could be divided into 3 categories:
general assertions that the order was simply tooc high: submissions that income
had been significantly reduced (and expenses could hardly be met): and statements

about the unfavourable balance between large debts and paltry assets. Five of the
responderits made all three of these.

Ai. Order too high

The simple assertion that the order was too high cannot be regarded as a
strong one. It was made in 12 of the 35 cases (34%) but in nine of those it
was superceded by substantive arguments., The interest lies in that handful
of cases where this statement implied not that the order was too high given
the respondent's present circumstances, but rather that it was too high in
some absolute sense, that the man had been overgenerous in the past or had not

understood the financial implications of maintaining two households.

The respondent explained that his wife had requested the separation.
He had agreed, had given her custody of the children and paid main-
tenance. They went to court several times to vary the award. The last

- time, however, her lawyer had argued that the family should not have been
asked to live far beneath their accustomed standard. The respondent opined
that it didn't seem to make any difference that they had been living well
above their means and that was one of the problems which had led to the
breakup. The order was substantially increased, he was left with virtually
nothing for himself, and had eventually stopped paying.
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Aii. Reduced income

The most common reason given for inability to pay - made in 59% of these

ddses - -was that one or more circumstances had led to markedly reduced income.

Table 3.04
Reasons for Reduced Income

Primary Additional
Reason Reason

Laid off, unable to find work 8 1

Only part-time or seasonal work 5 1

Changed jobs recently 2 -

Injured, sick, mentally ill 11 5 16

Business failed . 3 3 6

29 10 39

In exploring these assertions, the referee often tried to ascertain how
long the period of reduced income had lasted and what prospects existed for
improvement. This was not only a pragmatic enquiry but also a moral one.

The respondent was implicitly asked to show thét he could not pay now and
had genuinely been unable to pay over the periocd when arrears were mounting.
Many did account for fairly long periods on reduced incomes as the table

following shows. The mean was 17 months (and the median a year) on littlg
or no income.

Table 3.05

Number of Months on Reduced Income

25 no figure
30r less 4 toé6 7 to 12 13 to 24 or moxe given

4 4 2 4 5 10 29




The illustrations which follow show the mixture of pragmatic and moral
aspects. The referee counselled respondents repeatedly (and often attached
as an informal condition of dismissal) that they must keep the enforcement
staff informed of their circumstances to show that they were thinking of
their responsibilities. On their part, many respondents tried to affirm
their willingness to work and that payments were missed only because their

circumstances were so strained.

The respondent, a general labourer in his fifties, could do only
light work because of back and knee injuries. The referee
recognised " him from an appearance a few months before and asked

if he were still on welfare. He was. Wasn't he to write to the
court monthly to avoid these hearings? Yes, he had done that but
became lax recently when his mother took sick. He was very worried
as she had to leave their home and enter an extended care home.

He would try to remember to write,

The respondent, a sSmall businessman, noted he was paid up (te

the following month in fact) since his bank account had just been
garnished. The case was dismissed but the man went on to explain
that he would surely fall in arrears again since his creditors

were seizing his business at the end of the month. The referce
urged him not to anticipate problems; he might find a job, mightn't
he? The respondent thought it would be difficult and was advised
to keep the court informed to try to forestall trouble.

The respondent, a carpenter, had been on welfare for two months.

He had been laid off earlier but hadn't worked long enough to collect
unemployment insurance. In response to the summons, he had sent

a post-dated cheque towards the arrears and hoped to honour it

even if he had to borrow money from his parents. As it was, he

had to borrow money for gag: just to get to court. He emphasised
that he had put his name in everywhere and hoped to get a job in
the bush which would pay enough to get him out of debt. At the
time of his divorce he had not been able to work for a year and had
suffered a series of nervous breakdowns. The referee told him to
keep the court informed to save everyone a lot of wasted energy.

The respondent, a landscape gardener who had operated on his own,
injured his back moving a rock and was out sick for much of last
year. His injury forced him to sell his business (and his truck)

to another gardener for $5,000 and by the time he was able to work
again, he picked up only some light work at the end of the fall
season, Then we was without income until Christmas when he worked
briefly as a dishwasher. He emphasised a great desire to work and
that he had been willing to work 10 hours a day, 7 days a week during
the holidays when no one wanted to. Now there was nothing until the
nurseries took him on in the spring so he's had to stop paying
maintenance. On top of that, he'd married again the beginning of
this year and his new wife was only working part-time.

RReerer e
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The other side of the defense of reduced income was the assertion that
expenses could not be shaved further. Expenditures were generally more
difficult to document than income. The referee avoided very detailed
accounting and worked with a few simple premises which we might set out
as follows: in practice, two households are more expensive to maintain
than one, so; unless there is additional income, people cannot expect to
maintain substantially the same standard of living after marital dissolution.
Sacrifice cannot be demanded, however; the legal test is prudence or, at
least, no conspicuous excess. Accordingly, while both non-custodial and
custodial parents should expect to make financial adjustments, and bearing
in mind that the interests of the children must be maintained, the respon-
dent can expect to live at a reasonable level before he is expected to
support the divided family. We pick up the implications of these premises

in the concluding discussion.

If the respondent had more than minimal income, the referee checked
claimed expenditures (or had the respondent's counsel go over them as part
of the respondent's testimony). The referee was usually able to judge
quite quickly if these were reasonable in the above terms. The following
illustration demonstrates the point, although more attention was paid to the

details of expenditures than usual.

The respondent had aggravated an old injury in a car crash some
months previously. He was out of work on doctor's orders and taking
rehabilitation therapy. His only income was the twice-monthly
payment from I.C.B.C. He explained very blandly that his expenses
included rent on the motel unit he occupied by the week, meals in
restaurants at $20 a day, a couple of packs of cigarettes, car
payments of $270 per month, and gas and car expenses of $15 per
week. The referee queried the car expenditures; what did the man
need a car for at this time? To go to the clinic. The referee
noted there was public transport. Moreover, the respondent appeared
to be spending $600 per month on meals but wasn't able to find a
small fraction of that tc support his children. The respondent,
who seeemed surprised that this sum was regarded as unreasonable,
thought he might be able to borrow some money from friends to pay
the order. Discussion turned to this.
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Aiii. Large debts and few assets

Thirteen respondents emphasised that debt burden was a significant

factor in their inability to pay. Seven of these noted that they were

entirely without realisable assets and were being supported by kin, spouses,

or girlfriends.

In several Senses, it is entirely appropriate to enquire about debts

and assets as integral elements of an examination of income and expenditures.

Assets can generate income or have maintenance payments charged against them;

debts might reduce a respondent's ability to borrow to pay arrears (or
generate income) and debt service is another expense.

In addition, a respond-

ent's handling of debts can be an importani indication of his intentions.

Again, several premises can be inferred from the referee's statements:

respondents must not beggar themselves to avoid their maintenance obligations;

that support payments legally have first prioity among debts (dependants

that

covered by the maintenance order are preferred creditors just as the state

is with respect to tax assessments); that persons without the ability to manage

their debts should be directed to counselling (and notably to the court

referee);16 and that persons genuinely without assets (and little income)

should be advised to consider applying to vary their orders.

These premises also mixed pragmatism with a moral posture.

But just as

the problems of disentangling debts and assets often proved more complicated

than those of income and expenses, so also the mix of pragmatism and morality

was more difficult.

ating their remaining assets,

Respondents could (and did) argue that it was in no one's
interests to pauperize them or ruin their chances of future income by liquid-

More important, they did not seem to accept

(and did not go very far towards even humouring the court when it expressed)

the proposition that maintenance payments must be given priority over other

debts.

_— e

Another case, that of the res
17

at all,
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T@e r§spondent had not received a referee's form (outline of

his financial position) but noted he simply had no income. He had

consulted his lawyer who advised him to tell his own story because

he couldn't afford legal representation anyway. In brief, he

was bgnkrupt, had not even been able to give his current wife

anything for the last six months. The referee stood the case down

for him to fill out the form.
When the hearing resumed, he stated that the small chain of

stores he had operated had gone bankrupt and that he was about

to file for personal bankruptcy because otherwise his creditors

- to whom he owed nearly $100,000 - would force him to. All the

fam%ly assets were in his second wife's name; the house always was

as it was bought at the time of his divorce and he had been afraid

his ex-wife was out to get whatever she could. In any case, his

second wife.worked and supported him. He was trying to start up
a small business and get on his feet again.

presented a considerably more convoluted story along similar lines.

This resandent had not been able to complete the referee's form
becau§e his situation differed from the ordinary householder;

gll his assets were in a holding company. He had run several bus-
inesses, one a partnership, but because of economic downturn and a
persona% problem - heavy drinking brought on by the trauma of his
Separation - the wholly-owned businesses turned sour. He had
fought to keep them afloat and in the process lost six years of

salary and his substantial shareholde

In the process, he hadn't been able to devote himself to the part-

nership and it had returned no income in the last three to four
years. It could be liquidated with his partner's approval but
would net the respondent only $10,000 and he hoped that wouldn't
be.orqered as he intended to build it up. He had solved his
drinking problem; hadn't touched liquor for two years. He always
workgd hard all his life and had made and lost a fortune; he was
confident he could turn it around again. ’

He was living with a common-law wife who supported him out of
her salary. She owned the house. It was true that he had guar-
anteed her mortgage but that was a fiction. Bankers preferrred a
male guarantor even if the woman qualified on the basis of her own
income. He hadn't actually had to put up any security; he just
answergd some vague questions about his businesses, which were
operating at the time, and the banker seemed quite satisfied.

pondent who argued arrears could not be calculated

r's loan when they went bankrupt.



Other respondents were not as deeply in debt. Their priorities were of

interest, especially comsidering the legal principle that recipients of main-

tenance orders enjoy a preferred crediter status.

The respondent who argued that thecorder had been
increased to the point where he earned nothing for

himselfl8 eventually stopped paying, quit his job,
and left town., He stressed, however, that he had
not run out on anyone. Before leaving, he had spent
all his money paying various creditors the $6,000
he owed them.

Another respondent, an electrical contractor, had
been out of work due to various injuries for almost
a year and was attending a rehabilitation clinic for
the past few months. He received $1,100 per month
in compensation but had other debts which he felt took
precedence over maintenance. He simply had to pay his
chiropractor, whose services were not covered by
medical insurance but were crucial for his long-term
recovery. No one hired a cripple in his business.
The other debt was rent on his small shop and storage
area. Without this, he would lose his tools and not
have work to go back to. His house was lost to the
bank and he would have to negotiate his other debts.
" The referee discussed the procedure for applying to vary.

If we understood these interactions correctly, it appears that these
respondents felt that it was more difficult for a man to maintain himself in
our society if he continually put off his creditors to maintain his family
than if he took the opposite tack.1? This seemed to be more than mere cal-
culation ot the relative sanctions available to the custodial parent versus
the credit card company:or others .20 The court itself may inadvertently
have given mixed messages. Court enquiry about periodic repayment of debts
other than maintenance arrears (and other priority créditors) may have con-
firmed respondents in their assessment of these as equally legitimate. This
line of analysis actually applies to court reaction to a number of defenses,

however, and we leave it for the concluding discussion (section 4.02).
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B. Children no longer dependent

children
were of age, were out of school, had married or were self-supporting.

Eight of the Trespondents made this argument.

22§Og§§pondent noted that both his children had finished
Sehoo énogﬁ was 17, the other nearly 19. He had made pay-
m e order gnd on another order towards substantial
srrears.that had built up but once they were self-
9ppor?1ng, he had stopped. He wanted to apply to vary

(in this case to rescind) these two orders,

Another respondent, speaking on behalf of his ex-wife
noteq that she had been gs suprised as he when he had’
;ecelved & summons to show cause, They had completely
grggtten that the application to enforce had not been
withdrawn and ?he British court in which it was made
must.have routinely processed it. One child was now
married and the other was out on his own. So he had a

letter from his e i
X-wife to the Britj ;
' to cease enforcement . Titish court asking them

This argument could be seen as a Particular kind of challenge to the
arre?rs and it raised similar issues, Specifically, respondents had not
realised that it was necessary to apply to vary (or rescind) the order or
even to let the court know about their own arrangements. On the other hand

s

So?e respondents were resistant to the notion that accumulated arrears should
5till be payable to the custodial parent once children were grown., By th ?
way of'thinking,‘if any debt could be considered to exist, it shoéld :;t ::r
to the spouse's benefit, The same sentiment arose in other related conte t
and we will take this up further below (see 3.12). -

3.11vThe Application to Vary

a change in circumstances, In such cases, the legal remedy is to avoid
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enforcement difficulties through variation of the crder. As noted in the
statistical background above, however, application to vary (to cut arrearS

or reset the quantum) was not made as often as might have been expected.
Within the family court, where the machinery for doing so is easily available,
there would seem to be a strong incentive for the respondent to bring an
application to vary when faced with‘a summons to show cause. Discounting

the nuisance value (a risk factor in any event), there would be scope for an
immediate readjustment of the order to match his circumstances if he proved

his case. Similarly, the custodial parent would have a motive to oppose the

application to vary the order downwards by counterapplying to have it increased

or applying to have it enforced. Where there was no opposition of view, the

ex-spouse could of course enter a consent agreement for court approval.

When the application has to be taken in another court, however, there
are obvious disincentives. These include the need to c¢btain counsel and

perhaps some travel costs, and the like. These disincentives had a sig-

nificant impact,.

Another lesson which came out of these cases was the apparent reluctance
of some parties to take their case before the courts, preferring instead
private (or implied) arrangements. Part of this was due to genuine ignorance
of options and legal procedures.z1

The respondent, a longshoreman, had been disabled
for over a year but had mostly kept up payments
(although not paid towards reduction of substantial
.arrears). He argued amiably that if there were a
debtor’s prison, he would be in it. His income

on compensation was $1,100 per month against
$1,860 per month owed to creditors, including the
maintenance payments. He simply had no more re-
sources. The referee asked if he had seen the
debtor's assistance branch. No, he didn't think

it would do any good, ''the stone was squeezed dry",
The referee felt that was all the more reason to
get debtor assistance but noted that even personal
bankruptcy would not affect the man's debt to his
-family. He would need to apply to vary. The
respondent asked how this was done and was sent to
consult a family court. counsellor following
adjournment.
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Another respondent, after a previous court appearance
which had resulted in an order against him, had
approached his ex-wife to seek her consent to forego
some arrears (these stood at over $15,000 at the time).
She had refused and he considered the option closed.
The referee told him he could simply apply to vary in
the supreme court himself. Apparently surprised, the
man asked how he could do this if his ex-wife refused?
The referee explained briefly and adjourned the hearing
so the man could consult a lawyer.

For some respondents who had considered applying to vary their supreme

court orders, the financial burden loomed large.22

The respondent {who had insisted that his arrears
were in fact higher than stated - see p.28.

noted that he had seriously considered applying to
vary in supreme¢ court but, after consulting two
lawyers, found he couldn't afford it. Both had
told him it would cost $1,000 just to "walk in -
the door'. The referee expressed skepticism but
the respondent was firm, he had been told the same
thing by both. The referee suggested the lawyer
referral service, an inexpensive way of getting
further advice.

Another respondent (whose argument about debt was

the first outlined above on p.37) argued that he
could not afford to apply to vary in supreme court.

A lawyer had advised him it would cost at least
$5,000. The referee thought this was a high estimate.

In other cases, expense was only one factor amoung several that

discouraged action.

One respondent wanted to apply to vary in the supreme
court and asked for a 10-month adjournment to do so
because there were also''other things on his plate”.

The referee said this was much too long. The man ex-
plained that his ''three year term for a second mistake"
-~ i.,e., his uncontested divorce based on a three year
separation from his second wife - was coming up as well
a8s a court case to end a dispute (about a business of
his) which had been dragging through the courts for
five years. He wanted to see how he stood after these
before tackling the maintenance again.
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The referee suggested that he might want to seek
legal advice and take quick action in supreme court to
get at least this first maintenance case settled. A
discussion ensued in which the respondent argued that
he had sought legal advice continuously since 1977 and
had no more money for lawyers, that several lawyers had
told him a variation hearing in supreme eourt would
cost over §1,000 and he simply could not contemplate
that expenditure. The referee told him he could not
delay action any longer and, in the circumstances, the
respondent could not afford not to go to the supreme
court. The only alternative was for the referee to
immediately enforce the order. He gave the respondent
a two week adjournment to seek further advice.

Another respondent, suffering from serious medical
problems which had kept him out of work, insisted

he was willing to pay the order, indeed had paid

some of the arrears that morning. The referee said
that he didn't want to discourage the man from

paying but, in view of his circumstances, was he
aware he could apply to vary and ask that some.arrears
be forgiven? Yes, but at the urging of his children,
the respondent was applying to gain sole custody and
didn't want this to create a possible obstacle.

A final illustration shows that even in casesmarked by the best of
goodwill, the courts retained an important role in clarifying the situation

and directing parties to legal information.

The ex-wife appeared; the respondent was in hospital
and could not appear. She explained that once she
started getting the old age pension, she telephoned
a court worker and asked if she was expected to apply
to rescind the maintenance order. The worker advised
her not to do so, asking if she didn't need a bit of
money since she had been living on so little for so
long. However, her policy was to only ask for what
was fair and equitable; she had always consented to
cancellation of arrears in the past, for example. She
only expected what her ex-husband could afford to give.
Now she was here in response to his application to vary,.
The family court always helped her; she thought it
should help him, especially since he was sick. The
- referee informed her about her options - to have the
order cancelled or stop enforcement - and sent her to
the court clerk for further assistance.
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3.12  Lines of Argument Rejected by the Court

Eighty-four percent of the cases {41 of 49) where there was an opportunity
to do‘so, raised one or more of the legitimate lines of argument discussed
above. In a@dition,however, 19 cases (39%), including three who had not
made any of the legitimate arguments, raised parallel considerations which
they considered germane. While the court rejected these, they were very

ins ive -
tructive for ouyr purposes. They fleshed out the views of these non-custodial
fathers on a number of maintenance-related issues.

C. A second family to support

The explanation that the respondent had other dependants to support -
a second wife, common-law-spouse, or new children - was difficult in that it
cut both ways. Respondents mentioned such dependants?3 in eight cases - 16%
of the total - in the expectation that, st least on a practical level, the
court mugt give this some consideration. Especially where there were new
children, it did not appear to make sense to these respondents that they would
be expected to see their new children do without in order to fuilfill obligations
to their f?rst family. On the other hand, in these and three or four other
cases where statements of expenses were unclear, the referee sought to impress

on the respondents the notion that maintenance was an obligation which they
Were not fiee to simply ignore.

It should be noted that none of the respondents advanced this defense
forcefully. It was almost a passing remark as in the case of the injured
gardener above '(p.34). This argument might have assumed greater importance
but for the fact that the referee seized the initiative. The referee soéght
information on dependants when there was any hint in the financial statement
that money wasvging to a second family. Some respondents made sure the referee
knew they were being supported by their new spouses. If not, the referece
articulated the court's view on priorities.

P
.
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The respondent argued that his common-law wife could
not work becuase she had recently borne him a child.
The referee countered that the effect of this was to
shift the burden for his first family from him to the
B.C. taxpayer.

The referee explained to another respondent, who was
making a proposal to pay off arrears at a rate of 1%

a month, that the expense of a second family was net

a defense. He could remarry hut not to the detriment

of his orginal family: "The sacrifice had to be borne."”

Faced with this line of questioning about their expenses, some respondents

backtracked.

The respondent who had stopped paying maintenance and

had paid off all his other debts and left town (see p.38 ),
agreed he was currently living with a woman, paying the
rmortgage on her house, and helping support her children.
Since he didn't have to buy furniture or pay for other
things, he maintained it was still cheaper than

living by himself although food costs were admittedly
high,

t

Another vespondent, a truck driver, had worked only
sporadically for the last five years. He said he
sometimes lived alone, sometimes, like the present,

with a lady friend. The referee asked if she paid rent?
No, but she might buy groceries. In effect, then,
wasn't he contributing towards her support? The
respondent was coy: he hadn't said there was only

omne woman.

D. Quid pro quo - Deénial of access

The explanation that a respondent had not paid maintenmance because
he was denied access to his children was a delicate point.24 The referee
had to explain both that the respondent could enforce access rights and also
that this issue was separate from maintenance. In law, maintenance cannot be

withheld as a retaliatory or negotiatory measure.

Respoﬁdents advanced this argument in 5 cases. The referee tried to gauge

TP
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whether this was a serious complaint or merely a convenient excuse. In some

cases, it appeared to be the latter.

One respondent, arguing that he had been denied access,
admitted quite candidly that he had seen his children
only twice in the 10 years since the divorce.

Another respondent, who had not bothered keeping track
of his arrears (see p.28), noted that he had stopped

' paying years aga becawse his wife would not let him see

the children. The referee stated that this was a

separate issure, that in any event the award was small,

Wasn't he concerned how they were getting along? Yes,

b.it he hadn't been able to see them in years. He would

not go to the old house; he supposed they were making

out, his ex-wife could look after herself. She was

probably living with someone. .
The referee tried to explain to him that he must keep

the issues separate and could certainly apply to enforce

his visitation rights. The man said he did not like to

have to enforce anything; if it wasn't proferred freely,

he wouldn't have it. He blamed the family court. Some

years ago, he'd asked them to do something about this and

all they had done was advise him to write to his ex-wife

himself.

In a few cases, the referee was successful in separating the issues of access
and maintenance,.

The respondent and petitioner both appeared. The man
explained that he hadn't been working regularly but

that wasn't why he hadn't paid. It was because his
ex-wife denied him access. She denied this but agreed
that the two of them seemed to fight every time he made
a visit. The referee explained maintenance and access
must be seen as separate; the respondent had a right to
see his children but, whether or not he did, the children
still needed food and clothing. The respondent loved his
children, did he not? Further discussion aimed at a
mutually acceptable arangement and the case was stood
down to give the parties a chance to talk it over.

In a final example, the issue of access was only part of a larger problem of
blocked communication which defeated the intent of the order.
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The respondent complained that his ex-wife would not
allow him to see his child. She would neither let hl@
near the house nor arrange to send the child out to @1m.
The referee tried to explain that he could enforce his
right but that this was a separate issue. However, the
man clearly didn't foilow this. He said that she rebuffed
his relatives when they tried to approach her and also
refused to accept the appliance he had bought her as part
of the court order.25 The referee agreed to subpoena the
woman to try to clarify matters.

E.No need, no use paying

Ten respondents argued there was no need to pay as their ex-wives had
alternate sources of income or more assets than they. Four of these men
also blamed their ex-wives for poor financial management or outright
parasitism. These arguments were usually adjuncts to others, explanations

for some of the respondents' debt for example,

One respondent, the injured landscape gardener (p.43),
explained a large debt he owed his mother, He had
borrowed the money to pay off Visa and a department
store charge account because he hated to be pestergd to
pay. ‘Those bills were for furniture and home apyllances,
which his ex-wife kept. He had left her everything.

The respondent, who had argued he coul@n't afford to
apply to vary the order (p.4l), emphasised th§t the
matrimonial home went to her and that he'd paid all
his ex-wife's debts. The referee rejoined that they
couldn't eat the house,

In a few cases, this argument was matter-of-fact.

The respondent countered the referee's objection§ that
he was supporting his common-law wife anq new child but
not making maintenance payments (p.44) with the argument
that his ex-wife was also living with someone else she
planned to marry, and was collecting welfare to boot.

More commenly, however, the ill-feeling was right at the surface. One
particular illustration was used by a number of respondents -~ that of the
ex-wife vacationing on their money. Issues of access and custody also

entered here.
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The respondent, who had challenged the arrears on the
grounds that one of his children was infact living

with him (p.39), stated caustically that it was too bad
if his wife complained about her financial situation.

It hadn't stopped her visiting relatives in the old
country last year.

Another respondent noted the order was for his wife's
benefit alone now since his children had long since
left home. His daughter was married to a doctor, his
son earned a good income. Still he would pay were he
able to,even though it was quite unnecessary. His wife
was working. He continued in a more exasperated tone -~
he simply couldn't understand this. He knows his wife
vacationed in Hawaii last winter, she lived in fairly
low rent accommodation, she earned an income. Why did
he have to pay "to the end of his days"?

A respondent, explaining why he had never made a main-
tenance payment, exclaimed that it was very embarrassing
to come to court and "wash his dirty linen in public',

He used to have custody of the child on weekends while
his ex-wife had him week-days. Then his ex-wife took

the money from the separation, travelled around the world,
and on her return sued successfully for sole custody

of his son. The courts had shown great prejuduce

against him.

At the very least, this line of argument showed the respondent’'s
ambivalence, his feeling that things had not worked out equitably.

The respondent who had been unable to deal with the

- court's system of accounting (p.29, last illustration),

also expressed annoyance at the agreement to which he

had consented. He felt his ex-wife's reasons for needing
more money had been "sprung at him' at the time and was
annoyed that she handled her affairs very badly. It seemed
to bim that no consideration was paid to that fact but of
course he had agreed tc the variation. He wanted to apply to
vary and have her called to testify as well. However, he
asked the referee if his ex-wife had to be subpoenaed, served by
a sheriff - it would be embarrassing for her. It had bothered
him that the children were termed "infants" on the summons -
they were both teenagers. Surely there was another way

of doing all this; it was 1980 after all.
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Another respondent, a butcher, owed various banks some
$60,000 after a series of business failures. He also

owgd his wife several thousand dollars in arrears on
main’.enance payments for their now adult children. He

was «#illing to pay but noted dryly that no one gave him a
c@ancg when his business failed; when his marriage failed,
his wife got the house. That should have been the end of it.

E. Ex-spouse was hoarding arrears.

One line of argument which we did not code separately was the defense that
the ex-spouse was "hoarding" arrears. That is to say, that she had not
really needed the payments but, seeing that the debt had mounted to a sub-
stantial sum, was tempted to go after it (as much to hurt him financially as
to enrich herself), Some.of the illustrations -~ for example, the respondent
who noted his wife had agreed not to enforce but then suddenly changed her
mind (.31, 2nd illustration) - would support this sort of érgument. Similar
arguments could flow out of assertions that the ex-spouse was a parasite, out
for whatever she could get. However, this defense in its full-blown form
is a technical argument and, perhaps becuase few respondents were represented

by counsel, it arose only once in this sample (see below, p.51)., But more

important, this line of argument suggests that the petitioner was not interested

in enforcement for a period of time while the arrears mounted. In that the
average respondent was appearing at his third or fourth show cause hearing,
there was not generally wmuch scope to make this point. Indeed, the tenor of
the previous sect’ons shows that respondents were much more likely to think
of themselves as continually harassed.

3.13 The Proposal - A Working Goal

Much of the interaction between referee and respondent, and particularly
the interpretation the referee provided when faced with questionable or
illegitimate explanations, seemed to be aimed at encouraging the respondent
to make a proposal, a gesture towards accepting his responsibility for
maintenance. Often the referee invited a proposal explicitly. In the end,
24 respondents (49% of the applicable cases) made one.

S
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The referee stressed again and again that, whatever the respondent's
circumstances, he should always be thinking of his family's needs. One
question appeared to‘elicit.proposals with some success: wu. 1't the respondent
able to spare even a dollar or two for his children? This question seemed
to be quite unexpected in this form., Indeed, it was calculatingly ingenuous.
Relatively feh respondents made partial payment526 and these were usually
in some simple fraction of the monthly total. Respondents thus .gppeared to
think in terms of either being able to make the payments or not. Partial
payments, whatever their moral (and practical) importance, did not protect
them from enforcement. Thus, while some respondents stated categorically
that there was never even a dollar to spare, others saw an opening for

negotiation and were encouraged to make a proposal.

Proposals were incorporated into all types of dispositions - as under-
standings in cases which were dismissed, as consent agreements2’/ (with the
approvzl of the petitioner), and as terms or conditions of orders to pay. In
the process these proposals might be substantially reworked to conform with
legal requirements but the referee made the attempt to translate at least
elements of them into the disposition. A certain amount of this legal ground

is covered in the illustration below.

Proposals were mostly along a single continuum. At one end were simple

requests for time (4 cases). The respondent would pay soon.

The respondent, who had a new family to support (p. 44)
first illustration), was prepared to pay his maintenance
order and make up the arrears if he were given a little
time, say five or six weeks. He was working now and
"doing very well too'. The referee made an order to pay
on that basis, setting the default date six weeks away.
The respondent said agreeably that he appreciated this
"last chance to catch up" and asked if he needed to come
back to court. The referee told him he needn't unless
he hadn't paid by the required date.
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Closely allied to the appeal for time were conditional proposals (9 cases).
The least specific of these was a respondent's undertaking to pay when and
what he could. Unless his situation were plainly hopeless, the referee
would try to push the respondent to make a more concrete plan. The next

level of specificity was that payments would resume when income picked up.

If there were no clear prospect of this, such a proposal was in effect of
little use to the court. One theme emerging here was the proposal of borrowing

money from friends, in effect displacing the responsibility for child support
(temporarily at least).

The respondent, an unemployed cook supported by his
girlfriend, argued it had been nearly impossible for

him to find work in his or any other field for the last
few years because of his age and poor English. However,
he still hoped to pay more toward his maintenance

order - a REMO - once he found a job. The referee noted
he was substantially in arrears and had an order dealing
With arrears to pay.29 It became clear the respondent
had never understood that. He had thought the order
towards arrears, made at the same monthly rate as the
original award, either merely confirmed or replaced the
latter. In any case, he hadn't been able even to keep
up with his payments; the award had been made in better
times when he had a small restaurant. Could he afford
to begin paying even half? Not on his own but perhaps

he could convince his girlfriend to lend him that

amount every month (and see p.53). The referee

explained that he had to enforce the order, that the
feasibility of applying to vary it in the original
jurisdiction should be explored, and made a nominal order
to pay, telling the respondent that he should keep in mind
that any amount, however small, he could pay towards the
order was better than nothing.

The respondent, who had been questioned closely about the
large sum he spent on restaurant meals (p.35), was then

asked if he couldn't contribute something tewards the

support of his child. Not immediately, he replied, but

given a little time he might be able to borrow some money

from friends. The referee agreed he should consider

borrowing if necessary and made an order to pay half the
arrears within five months' time, in default of which, 15 days.

If the respondent was in a seasonal occcupation and had clear expectations

of improved income, the proposal to repay once work started had a stronger
ring to it.

Both parties appeared. The respondent stated he had

been out of work for six months and his only income was
$131 per week from unemployment insurance. That was
barely enough to live on even though he lived at home
with his parents now. The referee asked if he couldn't
manage to spare even the odd five dollar bill? No, but
his work was seasonal and would pick up in the spring.
He proposed to catch up then. The referee accepted that
undertaking and adjourned the case until the end of July
to monitor compliance. The petitioner complained this
was too long to wait. The family lived on welfare and
some medical insurance payments; she didn't know how
they had made do even this long. He would be working
before July. The referee rephrased the understanding.
He expected the respondent would begin making payments
as soon as he was working and would be all caught up

by the July hearing date or there would be “severe
repercussions', He cautioned the petitioner, though,
not to expect "blood from a stone".

Further along the continuum were rather specific proposals which set out
rates of payment.

One respondent proposed to take up again where he had
left off seven months before when he had fallen ill. At
that time, his proposal had been to pay at $100 a month,
$20 of that towards substantial arrears of $4,000.2°
This arrangement had been accepted by his ex-wife. The
referee agreed that the same arrangement could be applied
but also explained that the order could be varied,
although that would entail an action in the original
jurisdiction in Ontario.

Because the referee did not regard periodic payments as part of a
properly-drawn order to pay30 (only single payments payable by a fixed date
and specifying a default to give the order full force), he reworked proposals
for monthly repayments (unless, as above, these could be made as consent

agreements),



Counsel for one respondent stated that he had examined

his client's affairs and now felt there was no scope for

a successful application to vary even though the respondent
did not earn much. The respondent did acknowledge his

" responsibilities to his child and proposed to pay $50

per month until he got a better job. He was * > oking for a
new job in any case as he worked as a taxi driver but had
recently been charged with drunken driving and might lose
his license. The referee felt the man found himself in this
position by his own doing and, in view of the fact that he
had never made a single payment over the life of the order,
required him to pay $400.

The respondent's lawyer hoped that no one got themselves
into these sort of fixes voluntarily and asked that his
client be given some time to pay this amount. Six months
was set as the default date. The lawyer suggested again

. that it would be better, in view of his client's record of
nonpayment which the referee had noted, to orient the man
towards payment by writing the order as a relatively
small sum to be paid monthly rather than as a lump sum due
sometime -in the future. The referee agreed with the logic
and said the respondent should perhaps think cf the order
in this way. However, since the statute spoke in terms of
one payment and a fixed default date, that was the form the
order would take. Counsel said he would encourage the
respondent to begin making regular payments so the
deadline would not catch him unprepared.

Two proposals were ocutside the continuum we have sketched, They centred

on the respondent’s desire to circumvent his ex-spouse and pay directly to the

In one case (p.464, 3rd illustratign), the children were young and

children.
The respondent's proposal

the issue was complicated by a custody dispute.
that he be permitted to set up:a trust fund for the children was rejected as

beyond the order. In the second, a strange case in which the respondent's
counsel won a dismissal on the technical grounds that the reciprocal order in
force had in fact been improperly drawn3l, resulted in a proposal, in effect
gratuitous, which the referee was therefore willing to accept.32 The

children the respondent wanted to pay were adults and the money was to be

sent to them.

“As an aside, the same case incorporated an element from the defense of

hoarding (see p.47 above) into the "proposai”, That is, the lawyer set the

amount of the Proposed payment
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to the children at 12 months' arrears, invoking

the "one year rule! i i
. le", This nOthH, that only one year of missed payments was
en:Eorceab e (t ] ‘
( 0 combat hoardlng) was a legal relic from ecc].esiastical

3.14 DPispositions - An Overview

We classified 41 cases ag

going to some final disposition,34 In that the

various ki i iti
nds of dispositions have aiready been illustrated (notably in the

Preceding section on pProposals)

Thirteen cases were dismissed or

conditions attached; i.e, that

Eighteen cases resulted in orders to
absence of the respondent or his counsel) .

arrears, with a median of $450.,

These generally were made in extra

average order to pay, if obeyed
eighteen cases,

» We merely review them here (also see 2.07)

withdrawn.

Seven of the dismissals had

o to ha tonned e the respondent would keep the court informed
Osition, or that some info
rmal undertaking +
) . - g to make
Payments or to take quick action to vary would be honoured

pPay, two of them ex parte (in the
These orders averaged $717 towards

An i
umber were termed *nominai” by the referce.

~Provincial orders (REMO's) where the

much income but the referee was obliged to

» Would ¥ecover

20

9
e

mpowered to dismiss it .35 Overall, the

of the arrears in these
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We have already noted that the referee attached default penalties to
orders he made to give them more "teeth" {and see below, pp. 53-55). These
penalties averaged 10 days in ggol and ranged from three to twenty-one days
depending on the size of the order and the sense the referee had of the

extra incentive a respondent required.

3.15 The Order to Pay - ths Balance of Forces in the
Referee's Court

The order to pay pits the strength of the court against the respondent.in
a very direct fashion. This is one reason the referee made efforts to elicit
proposals in many cases and where possible incorporated them into court
dispositions. Notionally, the court is the embodiment of social interest
attempting to help respondent and petitioner fulfill the%r respective role%
in maintaining the family after'separation. In this guise, the referee tried
to strike a balance, not pressing unreasonably hard on the respondent, but
also firmly meeting any threat of purposeful irresponsibility. Two argu-

ments in particular pointed up the difficuity of that balance.

The first argument was yet another aspect of the problem of the second
family (and see above, p.43}. While the referee was quick to make the point
that the respondent's second family should not prosper at the expense of the
first, he backed off from involving the current spouse (or girlfriend) who

was supporting an insolvent respondent in the payment of his maintenance order.

Whatever the legal argument, this was one moral obligation the referee felt

marriage did not contemplate.

One respondent, an unemployed cook (see 9,49),
testified he was supported by his glrlfrlenq. He
proposed borrowing money from her to make his
maintenance payments. This was not taken further
because it was apparently deemed inappropriate

to make an order based on the resources of a

third party.

frrammere——
‘
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The respondent, who saw bankruptcy as his only
alternative (see p.37, 1st illustration), explained
that his new wife was supporting him, The referee,
in stressing the man's continuing responsibility
for his first family, agreed that the second wife
should not be expected to pay his maintanance; it
would place a strain on their relationship,

A second point, the question of default, raised the issue of how the

court showed its power or, more correctly, upheld its dignity. The default
penalty attached to an order to pay, aside from its intended incentive effect,
punished the man for contempt of the court's order. Socme respondents saw

this as gaoling for debt. Their outrage only increased when the referee

explained that gaol was not in any sense an alternative to pPayment since

the obligation to pay the order survived the default. At this point, the

court was being forced to abandon its attempt at judicious balance and
arguably no longer acted in tandem with the petitioner to try to ensure
payment of maintenance.

A respondent, ordered to pay $500 within two months
or in default 10 days, asked "ipo days of what?"
"Gaol", the referee replied. The respondent literally
pounded the table and shouted he couldn't afford to
pay. The courts had no pity; he had always paid
faithfully. He had been haunted by this order, it
depressed him for years. After all, his wife had
left him. The referee again reviewed his option to
apply to vary and pointed out that if he had never
missed a payment, it was for a sum he set himself

and not the amount of the award. There was no choice
in a REMO but to order the respondent to pay. The
man warned that they could send him to gaol, society
would not be any better for it.

The respondent, who had quit his job and left town
because he felt the maintenance Payments left him too
little (see p.44, 3rd illustration), reluctantiy
agreed he had to apply to vary that order. However,
he was vehement about the fact that the situation had
been intolerable. He liked working; he had worked all
his life. But s he had to work for nothing, he might
as well not.

The referee outlined his options again and ordered
him to pay half his arrears within two months and in
default 21 days. The respondent asked if that meant
gaol: The referce explained that going to gaol would
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oy ‘s
not alter his obligation to pay. The m%n cons%dgredt§21
and retorted that "if I went to gaol, I'd be living
same way as if I paid.n

These respondents are raising a point as to whether the court is aCtlniei?
the public interest by invoking the gaol sanction. For those who are apyze -
ded and placed in custody, some will serve the term without the opportunity
earn income and at public expense. They come out knowing they have been

i ibiliti owards
punished, but not necessarily clearer about their responsibilities t

family or court.

S ———

Chapter 4 Sum .ary and Discussion

The show cause hearings described above did recover a certain amount of
money in maintenance arrears and also oriented some respondents towards paying
their orders. Beyond that, the knowledge that the court took enforcement
action might have had g general deterrent effect on the larger population
of persons with maintenance obligations. In the larger scise, these hearings
accomplished other (secondary and sometimes latent) goals which bear
emphasis. Two of these were central to our analysis,

First, the hearings had an important informational aspect, While
brief - averaging under 10 minutes in this sample - hearings often provided
parties with some basic legal information and direction for getting further
help on options, such as debt counselling, and so on. Second, ihe show cause
hearings provided a forum for the formal rehearsal of social values. The
respondent had to explain his situation in legally acceptéble terms. More
than that, his excuses had to pass tests for social responsibility and in the
Process,certain of his beliefs, notably those bearing on the family, continuing
parental roles, and the like, were exposed and sometimes opposed. The
implications of these two secondary activities are not easiiy assessed.
However, by way of summary, we describe the hearings illustrated above in
terms of the major points they raise in each of these areas.

4.01 Information Exchange and the Information-Giving Role

As our illustrations have shown, the respondent goes to court to tell
his story, to make excuses, and to give explanations; all of these are everyday
conversational skills which laypersons perform fairly well. But their
stories are "edited" and given legal point in interaction with the court,
Since many of the parties were not represented by legal counsel, and the
referee had to adopt a directive rolel - "teaching" the pParties as they went
along what information was needed, what sorts of arguments were germane and
which were illegitimate, what legal options they had and what procedures



should be followed - many of the procedural aspects of the show cause hearing

could be considered in information-exchange terms.

The information-giving role of the court is, in part, an cutcome of
values implicit in our common-law tradition. These include the beliefs that
the parties have a right to know what they are accused of, what the legal
consequences of their actions might be, what legal remedies they have, and
so on. The other part, however, is purely pragmatic. Thus, when the referee
informs a respondent claiming an inability to pay that he can apply to vary
the order in conformity with his altered circumstances, several inferences
are possible. He may be showing sympathy towards the respondent; he may
want to be sure that tHs man understands his legal rights; he may hope that
a better-tailored order will ield an optimal payoff for the man's dependents;
but quite certainly he is interested in saving overyone, not least the court,
the trouble of enforcing an order to no purpose. Providing information, and
especially directing parties to appropriate assistance, is a rational

management function of the court.

The show cause hearing is arguably not the best learning context -
obviously, it is not designed for that purpose. Parties may be anxious, perhaps
disoriented. On the other hand, in that motivation to learn is high when a
person sees the utility of the information provided, the parties could be

described as very receptive at the hearings.

Within the general outline of the proceedings, a number of common
concerns surfaced: Some of these touch on the hearing itself while others
betray misunderstandings and gaps that arose much earlier in the process.

The main ones are listed below:

1. Many of the parties needed information on the jurisdictional competence
of the court. Once before the court, they wanted their divorce-related
problems resolved, all of them. That the parties might have to take
even closely-related problems (like applications to vary or custody
matters) back to another court, often in another province or country,

‘required considerable explanation. While it is true that there has been
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consititcutional debate on the issue for some time, the various sides of the

qaestion are hardly common currency among the public affected.

Closely parallel to this concern, some parties expected that the hearings
would provide an opportunity to reopen issues they felt had never bggn
properly resolved. When faced with the information that the court could not
go behind the orders it was enforcing to reinterpret them (or even to

see where the person had gone awry}, further questions inevitably surfaced.

These included: what rights and obligations were enforceable at all -~

in this or another venue? Which were legally linked and which had to be
dealt with independently?

examples of this sort.

Custody and access problems especially are
However, other family law issues are implicated as
well, Division of assets, use of the matrimonial home, injunctions restrain-
ing one party from seeing the other, and the like, arise as collateral issues
in arguing ability to pay, the balance of needs and resources, indeed most
of the lines of argume:it described above. People needed direction on how
to separate out the issuss and where they should go to redress their

complaints if they wished to do so.

Stepping back a bit, even apparently simple issues were problematic.
Respondents wanted to understand what sort of hearing they were unvolved
in, particularly how serious their position was, what sanctions they
faced, what merits there were in seeking legal representation. The referee
gave respondents an opportunity to seek counsel; in fact, in rases where

he thought it advisable, he steered people around to this several times

until they took the hint and asked for an appropriate adjournment. Obviously,
though, many respondents do not start out with a clear idea of the import

of the proceedings.

Some respondents did not understand the enforcement role of the court and

why it was acting on behalf of their ex-spouse. Moreover, since she was

the petitioner, why wasn't she required to appear to answer the respondent's
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points and questions? Occasionally, adjournments were merited to enable

the petitioner to appear tg clarify issues.

If one option open to the parties was to apply to vary the oxder, why
was this necessary? Couldn't it be handled informally?

In a related issue which often went back still further, some respondents
needed information on how the orders were to be paid. This was more than
a question of the amount, the due date, whether through the court (but
addressed to the petitioner), and so forth. More basically, why did
special (or personal) arrangements - direct payments, payments in kind,

in services, adjustments for periods when the children were visiting,
gifts, and all the other variants whch turned up - need court sanction?
As well, even the straighforward notions that payments were meant to be

regular and received by -the due dates caused problems for some. Some

needed referral to debt counselling or financial advice. Our illustrations
suggest there are even a small number of "well-intentioned spendthrifts"
among respondents who need to learn how to set up a personally pilfer-~
proof account to remit their maintenance payments. The tax-deductible
nature of maintenance payments ¥egistered through the court also seemed to

be a revelation to some of the respondents.

Referring to the hearing once more, if an order were made agdainst him,
what was the implication of the attached default? Some respondents

claimed not to have understood they were liable to arrest without another
hearing. They were surprised and outraged to find themselves in gaol. They
did not see themselves as common criminals, after all. Some appeared é
shocked that they could be gaoled at all for failure to pay. The idea that

gaol was not an alternative to payment (but that they would be released

as soon as they paid their order) is arguably a difficult one.

How do orders to pay arrears relate to the maintenance order itself?
Often neither party seemed to be clear as to whether the order super-

seded the regular maintenance payments, which order would be credited if
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the whole sum was not forthcoming, or which order the default punishment
attached to? More than that, when an order to pay did not cover the whele
of the arrears, what happened to the rest? Could it be recovered later?

These clusters of questioms can place a heavy informational burden on the
hearing process. After all, the primary function of the interaction is to
facilitate a quick flow of information in the opposite direction - the respondent
getting his story across to the referee. The information role is not especially
well-suited to such interactors, especially when the caseload places pressures
of time on the staff. From another perspective, though, the questions are
often cenﬁral to the issues, because they expose problems of misunderstanding,
misdirection or obstructionism which block resolution. If elevating the
information-giving element of the show cause hearing seems to run contrary
to the court's view of its proper role and, expecially, of the effective
management of its time, larger considerations, not least the high recidivism

rate among maintenance defaulters, suggest its importance.

4,02 The Play of Values on Family Life

The other perspective that we have tried to take on these hearings is
that, technical legal issues aside, they were little morality plays in the
best sense of that term. The court was charged with upholding certain
social values in support of family responsibiiity arnd the centrality of the
family and reacted to the parties in those terms. The assumption was that
these values were "givens", about which reasonable persons would not quarrel.
Thus, even if it were true that some parents did not love their children, nor
wish to act in their best interests, nor act responsibly towards each other,

and so on, none of this would wash in court. The model of the "reasonable

person" in the family court context centered on responsibility, = very simple

(if often quite strict) test that people understood even if they did not
understand all the niceties of law.

In our observation, one question which provoked movement towards a
proposed’ resolution was whether the respondent ever had a few spare dollars



61

for his children. This moved the argument from the legalistic plane -
’ ount -
the respondent could not reasonable pay an order for such and such an am

to the plane of intentions.

Some respondents hold a strong belief in the concept of fault.2 To t?eir
mind, there may bé residual bad feeling after the breakup of a family ?nd it
may be unreasonable to expect "to aid and abet the enemy' by paying maintenance.
Even the ex-wife's role as petitioner, collecting payments on behalf of the
children, is suspect and the court is seen as wrong in siding with her. Payments
should go to the children in trust or she should be held accountaple for the
money. From this perspective, it is also illogical that the ex-wife can collect
on maintenance arrears when the children have left home. The court rejects
much of this argument, although the last point seems to be an uncomfortable
one in that the family court may see recovery of arrears in these circumstances

as too close to plain debt collection.

Another sentiment is that, if maintenance is an obligationm, there must
be compensating rights. The court is sympathetic to the notion that the non-
custodial parent's rights of access are important, but tries to separate that

issue from maintenance and rejects any simple quid pro quo argument.

Some respondents, however, imply that the argument goes further. They

hold that, for non-custodial parents, obligations are based on ties of sentiment.

If separation and divorce caused these to be stretched or severed, it is
unreasonable to expect continued sacrifice. For a man who is estranged from
his old family and forms a new one (because it is 'matural" in this society to
live in a family unit), his sentiments urge him to- support them, even to the

detriment of the first.

The court seems wthappy with the trade-offs in this situation. Fundamen~
tally, it rejects this argument as a matter of public policy. It is not
involved in the new family decisions of the respondent; in sanctioning him
if he acts irresponsibly, however, the court is implicated in his new family

circumstances almost as much as they are in the old. In doing its job, one
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set of innocent parties or another suffers. The court staunchly defends

public policy, but is largely an impotent gesture, as we argue further
below.

A less extreme argument is the pragmatic one that two households cannot
be run as cheaply as one. Therefore, both parties must accept a drop in
their standard of livings. Respondehts should act responsibly but not be
martyrs. As a practical matter, the court concurs entirely. But in considering
the respondent's ability to pay, it does not have a really even-handed test.
There is a good deal of evidence that the impact on income (raintenance
payments considered) is generally much more extreme for the custodial parent
than the non-custodial parent. Typically, the mother and children suffer a
greater drop in standard of living - measured in income terms - than the
father’. There was not much scope in the show cause hearings for elaborations
of an argument along these lines. Where it surfaced, the respondent would
be directed to the option of applying to vary.

One offshoot of this pragmatic line of argument was the respondent's
contention that, since the order was for a relatively small amount, and his
ahility to pay perhaps even smaller, the whole affair had no practical impact
on the welfare of the children. Though nearly everyoﬁe could use the extra

few dollars, in these terms, it was no use pretending that the respondent's
contribution was an important one5

As we have noted, the court totally rejected this view. In fact, the
referee argued the contrary. Paradoxically, the court's strong position may
give some comfort to those respondents. That is, the referee often suggested
that the award was really quite meager (as many were) and did not reflect the
ever-increasing costs of raising children. If the respondent was forced to
agree, it was easy for him to turn that ar:'~d to support his view that the
little he could (or was willing) to pay w.s inconsequential.

A particularly hard-nosed argument is the one illustrated in relation to

-debt. Some respondents firmly hold the idea that one simply cannot put
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obligations to the family first because, in the real wo?ld ?f bUSIHGiS;ff

this value is not honoured. . Thus, it is financially crippling to ?u ; .
other creditors and pay maintenance. In this regard, the referee'1s eqzi y
hard-nosed. He urges people to get their affairs in hand by seeking de e
counselling; consolidation of debts or personal bankruptcy gan Take ?rzv

for maintenanée payments and actually improve the respondent's financia

standing.

i altered
All of the above combine in a final point, the fundamentally al :
or less
position of the family following marital break-up. The court more

i nce of
systematically counters respondents' arguments against accepta

continuing parental responsibility. However, in some cr?Fial waYs,‘E?e cz::i
backtracks. The central anomaly is in the mix of pragmatismand 1?eaf}sT1
turns the notion of "ability to pay" on its head. The respond?nt.s azl y

is a preferred creditor aund, in theory, it has first.ca%l.on’slshlnz::ré

Tn practice, however, this is not what happens, nor is it what the N
maintains in the show cause hearing. That is because.now t?at there .
households, there are two kinds of expenses. Where, in a 51ngle hc‘>uset1 s
the respondent's expenses of rent, food, utilities, and the llfe dlrecehzld
(i.e. necessarily) maintained his dependants also, in a se?arabed ho?s ,
his income goes first to maintain himself. Family values in our S?CIGtZ*
state that in an iﬁtact family, the children's needs, at 16?St their moib .
basic ones, get first call on income. Failure to act in this ?ay CO?StltU
child neglect. Maintenance payments, however, come out of r651dua1f1ncoT:;t
The fight the court makes is to push up maintenance to that status from

place. In this fact is reflected all of the counter-arguments discussed here.

4,03% Some Recent Policy Decisions and Targeted Problems

The problems described in the preceeding discussio? are at a numbef if
levels, from fundamental policy, to procedures, to tactics and to mater;a i.
Because of the relative care with which changes can be made and explore ? )
the level of everyday practices, the court naturally addresses proble?s f?rsf. s
in that way. At present, the courts (and, more broadly, the back-up institution

which are called into play at separation or divorce) are sensitive to
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enforcement problems. Thus, a number of the specifics as laid out in the

description above have already been superseded. For example, a series of

policy decisions have been taken in family court which shouid result in a

Stronger enforcement stance vis-i-vis one problem group of defaulters.

Two of these policy initiatives were already in place during the

courtwatch period and were alluded te. The first was 2 decision to always

count a payment towards the satisfaction of the regular maintenance due and

only then count the residue against arrears. This short-circuts any attempt

to avoid the defauvlt penalty attached to an order to pay towards arrears
by paying that sum and not the regular monthly payments.
initiative taken by

The second is an
the referee that the man keep the court informed of his

circumstances as an informal rider to a dismissal and so avoid unnecessary

enforcement efforts, Placing the onus on the man to maintain contact with

the court is helpful in several ways; mnot least among these, it is a good

indicator of a respondent's intentions.

Two initiatives taken subsequent to the courtwatch period also aim at
men who seem to require a lot of goading or whose intentions are suspect.,

One is a decision to make more Systematic use of a provision in the provincial

legislation (the Family Relations Act, Section 15) which allows the court, in

cases where there is reason to suspect the respondent intends

3 to evade his
obligations, to require that a performance bond be posted.

maintenance forfeits the bond money, which is used to satisfy the order. A

related decision is aimed at persons who are suspected of "working the system"

Failure to pay the

by tending to pay up arrears at the last moment, often the morning of the

show cause hearing. Such respondents will be notified (by memo attached to

their summons) that they are still required to attend court, and will be asked

in the show cause hearing whiy they failed to pay the maintenance in the manner
stated in the order; that is, mwonthly,

but could pay when confronted with
imminent court action.

In certain notable respects; the court has no scope for

initiative, because
the problem lies outside its competence.

One such example is the disincentive

for mothers on welfare to press for enforcement. Maintenance payments fall
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under the earned income incentive aliowed Guaranteed Available Income for
Need (GAIN) recipients. One hundred dollars a month is allowed on top of
UAIN; any additional income results in a dollar-for-dollar reduction in the
GAIN payments. If the courts were to recover accrued arrears, much (or all)
of the money would go to the province even if the woman had not benefited
from the incentive income allowance (through part-time employment, for example)
during the period of missed payments. Likewise, the court is unable to alter
provisions of orders registered as a REMO in this jurisdiction. If the
respondent is unable to unwilling to return to the original court, the
British Columbia court is obliged to take some action,- even in the absence of
potentially important information on the case as a whole.

4.04 Procedural Change and Research Follow-up

This analysis of enforcement process suggests a number of procedural
reforms and initiatives that might contributeto improved compliance. These

were touched on in the discussion and they are summarized under some key

headings,

Form of the Order

1. Child Support orders be payable only through the court and automatically

monitored for enforcement unless the parents specify another suitable
arrangement.,

2. One or two standard Payment dates, say the first of fifteenth of each month,
be adopted for all orders to aid in remembering to pay.

3. Payments should be payable monthly;
Suitable redrafting of the payment sc

this practice to be standardized,
hedules to conform to local practice
should take place when an award is registered for enforcement in a
reciprocating jurisdiction.

In keeping with recent practice, orders should specify how support is
apportioned among the various dependants,

L T VN
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Standardized information dossiers on the orders shoul

reciprocating jurisdictions where an order is registered for enforcement,

These should include the financial in

d be exchanged by

Recordkeeping

6. Records should contain all significant enforcement initiatives and be

reviewed to check for terms of dispositions.

7. Where appropriate, records should be computerized

transferability. (an important secondary benefit is improved management
control.)

for easier access and

Document Service

8. Substitutional service should be more readi
when the usual method of serving the respondent personally (or posting
the summons) has failed, especially whe

n there is reason to suspect
evasion.

9. Courts should require a sworn Statement of home and work addresses and

an mmdertaking to keep the court informed of changes fr

om both parties at
every court action.

Orders to Pay

10. Orders to Pay should not be for token amount
unless this is meaningful to the parties,

11, Orders to pay should always have a default

immediate enforcement consequences are clear,

Public Education

12.  The nature and reason for court sanctio

(especially respecting default pProvisions).

formation available to the originating

P Y -
L



Public Education (cont'd)

13. Information packages (in nontechnical language) outlining procedures,
responsibilities and rights should be prepared for parties, 1.€.,

vtailored" to address their particular circumstances.

Follow-up Research on Procedures

' s £4 rious
14. Policy on the service of documents needs to be clarified and the va

options tested and assessed.

. s F fore
15. The use of bench warrants as a method of getting evasive fathers be

the court should be evaluated.

- istics of
16. Adjournments should be analyzed to discover any common characteristic

cases which are protracted.

igned
17. The impact of various court arrangements such as the use of assign

prosecutors should be studied .

. y . - 't
.18. Attitudes of both parties to the role of the court and their V1ews abou

maintenance should be researched.

. e
19, A cross-section of matrimonial lawyers should be canvassed on their pe
ception of the factors entering into maintenance disputes and what sorts

of arrzangements have proved relatively enduring.

20. Reas®icns to research findings should be sought from the judiciary and

~

enfosnapent staff and treated as input into the elaboration of study

impilications.

4.05 Touards Policy Definition

Thiu disenssion of maintenance enforcement places the court at th?
centre o tht nroblem. At the individual level, the court attempts, with
only moaass 3323288, O disentangle problems which may re?rese?t the result
of years oF inzorpersonal conflict or confusion by grappling with one aspect

of the larger tangle - maintenance default. At the societal level, the court
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tries to defend the public interest and hallowed social values in the face

of perceived massive social change, contradictory norms and values, and the
lack of any comprehensive family policy.

This situation is not peculiar to the issue of maintenance enforcement.
The courts, as institutions of conflict resolution, are often faced with
problems stemming from the failure of other aspects of our social conventions.
In this instance, however, it may be that the court, in improving its

enforcement policies, is in an excellent position to push towards more fun-

damental resolution of the social issues. Within the justice system, for

example, it would be desirable to force the issue from enforcement back to

the clarification of the goals and purposes of maintenance and how such

awards are to be set. Beyond the justice system itself, a strong position

on maintenance enforcement might highlight unresolved areas of social policy.

In general, the larger issues of policy have not yet received the sort of
attention that has made for progress in specific enforecement problem areas.
As the enforcing court's contribution to focussing public debate, therefore,

we recommend a return to the consistent application of the "interests of

society' model, which is at the centre of existing legislation. This model,

quite simply, is that it is best for society that parental responsibility be
treated very seriously.

1. At th: core of this legal philosophy are two pr0positionsAthat the courts

CY

shonilt wainforce. These are:

a) that the primary responsibility for the
support of children lies

with the parents, according to their means; and
b) this responsibility should not be affected by the marital relationship

("common law", married, separated, or divorced} or by the custodial arrangement.

This philosophy implies that the court should defend the financial needs of

the children (and the custodial parent on their behalf) over other creditors.
Morecver, fiest family dependants should be diven strict priority as

"prefiried JdraditorsY over subsequently acquired dependants.

That is, if
a responsible parent intends to take on a second family, he must take

into consideration his financial obligations to his first one.’
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Awards should be set and enforced in terms of grosé income, not residual

income after expenses and debt service. The court should not look at

the accumulation of personal debt as an unnatural state of affairs.
Court-assisted debt consolidation or recourse to personal bankruptcy (so
long as the interests of the child support creditor are preserved) should
be considered when necessary, i.e., where they represent desirable personal

and social tools in upholding the primacy of the family,

This would replace the gaol sanction for contempt of the court order as the

major lever. in enforcement with other mechanisms - garnishment, attachment,

recourse to bankruptcy - which attempt to motivate the maintenance debtor to

rearrange his financial affairs.

Insofar as possible, child support orders should be based on the real costs
of raising children, apportioned between the parents according to their
means. To help the court in that determination, they should have available
updated indices of minimal costs and, where possible, adjust them to
Ideally,
orders should take into consideration the specific needs of the children,

which may differ according to age and special circumstances.

reflect the accustomed standazid of living enjoyed by that family.

To keep this policy fair and workable, the orders should be responsive to
significant changes in the financial circumstances of the parties. Unlike
the other major points in this policy, which can be accommodated within
existing legislation, changes would be needed to enable the enforcing

family court to vary awards originally set in a higher court or in another
jurisdiction.

Inflationary effects should be regarded as changed circumstances. (Orders
might be written in terms of parental incomes relative to average income

levels in the area and subsequently compared in terms of constant dollars.)
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APPENDIX A

COURT: ( ) Yale St.
3EFORE: ( ) REFEREE

JASE NAME:

address:
tppearing:

' COURTWATCH OUTLINE FORM

Lype of order:

erms of order:

irrears alleged:

argument :

autcomes:

(

)

) Date: Time:
) ‘
V. S Court List No:
( ) Vancouver ( ° ' ; C ) van., ()
{ ) respondent ( ) petitioner
( ) lawyer { ) lawyer
E )} other ~ ( ) other
)

called three times . ¢ 3 no service ——m () struck off list
, ( )} bench warrant ordered
(
(
(

} other
( ) separation agreement ) Supreme Court ( ) Vancouver
( ) consent order IN )} Family Court IN ( ) other
( ) court order dated
$ FOR ( ) wife ( ) child/ren aged
$ as of . .
( ) not challenged . e
{ ) challenged
- vespondent's position: ( ) wants to consult counsel ’ T adj .
( ) needs to prepare documentation -ij adjourned to:
{ ) wants to seek redress in Supreme Court
()} will show cause
{ ) reporting re: previous appearance
( ) other o
re: payments ( ) paid directly ( ) paid in kind
( ) other
re: employment employer cccupation
( ) full-time since ' ; Treason
( ) part-time since ; reason
( ) unemployed since ; reason
re: income
re: expenditures { ) new family ( ) wife earns
() ‘child/ren
re: debts major creditors:
re: wife’s employment employer occupation
re: wife's income ( ) wife remarried or support:«
re: children of age ( ) self-supporting
Tre: no access o children
other
order to pay § by or in default
consent agreement § ~ by
dismissed
arrears of § forgiven
adjourned to 3 reason
advised to return when circumstances changed
other
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NOTES AND OBSERVATIONS (over):




 referees had for many years offered debtor assistance to people before the

APPENDIX B THE FAMILY COURT REFEREE PROGRAMME

The Family Court Referee, in the person of His Worship, Mr. D. Stevenson,

is a court official who sits in rotation in a circuit of family and provincial

courts in the Lower Mainland, dealing with a court list of maintenance enfor-
cement cases. By the period of our courtwatch in 1980, his powers were '
essentially identical (in this restricted area of enforcement) with those of a

family court judge.

"Mr. Stevenson brought his own ideas, considerable experience in the family

court and a close reading of the law to those cases. Therefore, his court was

a tailor-made location for our courtwatch, as the problems thrown up there

would likely be characteristic of the whole area.

In 1979, the circuit of sittings was developed and the extent of the
referee's powers was under active review. The model in use at that time was

more like that of the registrar in the Supreme Court. "Maintenance enforcement
cases (and in the registrar's case, applications to vary) would be argued
before him and his decision would come down in the form of recommendations

{in practice routinely accepted) to be ratified by the judge handling the
case. A specialized office, it was aimed at freeing judicial energies for
other matters, while, at the same time, providing quicker adjudication and
greater consistency.

The Family Court referee concept had grown out of an earlier project in

1975-761. The idea had been borrowed from Ontario where small claims credit

courts in a number of counties. The Ontarioc experience  influenced the assess-
ment of an initial project in Vancouver Small Claims Court in 1975, which
offered a mediation service for debtors and their (usually corporate) creditors,
The Ontario model was tested in pilot projects in Vancouver, Kamloops, Terrace,
and Campbell River in 1975-76 and then, in expanded form, in Victoria. It was

in this latter pilot that the referee concept was applied to Family Court matters.

The Victoria project was targeted at reducing a backlog of about 500
maintenance enforcement cases. The referee had the time to go over debts

pcd
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and expenditures, to determine ability to pay, and to try to negoetiate
consent agreements. Initially, the referee would take on cases prior to the
initial show cause hearing in the hopes a recommended solution could be
presented to the judge by the hearing date. Eventually, the Victoria program
devolved into the model amalogous to the Supreme Court registrar - cases

which seemed to warrant such investigation and mediation were referred to the
referee by the judges for a report and possible recommendations. The Victoria

Program appeared to cut down on subsequent default and thus saved further
enforcement effort.

The Lower Mainland is thus heir to both aspects of this experiment.
There is a Provincial Court Referee who specialized in debtor assistance and
the Family Court Referee whose quasi-judicial powers have evolved further
from the Victoria project in the manner noted above.




APPENDIX C FINANCIAL STATEMENT ~ REFEREE'S FORM

fu the Proviucial Court of Dritislh Columbia;

Held at
IN THE MATTER OF ENFORCEMENT OF MAINTENANCE ORDERS
¥0: The person named In the attached summons or notlce to appear: e
You will be given fﬁe opportunity to present evidence concerning your financial

circumstances. To assist that purpose, the following statement should be compl:

ang made available to the court on the date of hearing as sef forth in the summ
or notice,

FINAMCIAL STATEMENT

JFs  (NAME)
. (ADDRESS)
(DATE) {SIGNATURE)
. NCOME
ialary and/or commissions. § per month net  (§ psi- month gross)
‘otal income ot Spouse.... $ per month net (% per month gross)
Enemp!oyrenf Insurance .., $ per month net  (§ per month grpss)

jorkers' Compensation .... $

s PG MONTH i .
falntenanco/AlImony coeaes § per month
,am‘!y Al'owance ceseavagas per anfh
“enslon(s) . { .per ronth
‘nvestments/Interest ..... $ per manth
oclal Assistance .ceevees $ per month
) thér 2 2SOV GO O QRSOGO YUREBBY 5 per anTh.

QTAL per an*h (NET).I.li'l".'ti!lﬂ!..ll;l!0|!l!."!llb..'lQOIOIOQIQIIOl'Eﬂ s

L
~c.naqe..-v--o-uqo‘co-uu.-oetuooneontevco--o:i--nc.onw-c.;o:u.w@stﬁevﬂ:l.. eNED ™Y *Qﬁ

+SSETS  (present worth) _ ‘ o e i

“ipal Estate (equity) ...es §
otor Vehlcle(s) cvevionee
‘unds on hand/on deposi*.. $
.mrni?b?n ;\ggp" :
;ﬁ GRS 7 S0

ﬂ

4 W s .
@T&L v&iﬁﬁ «tttyciii!06'0000!39!000!‘!1!!.-eou‘lntuvelloac:-c»lctevlwiln'l!c s

T ————
T,

EXPENSES

Rent (type of accommodation T Joouoo$ pex m
Heating and/or electricity......... AN JR P per m
Telephone....coveveans e i e e AP per m
H O Mbrtgage(s) .............................. Cecens $ per m
0 W Taxes (1nclud3ng water & 1oca1 improvements)........ . per m
M N Utilities (heating and electricity).......c...evuen e S per m
E E INSUTGNCE.....oveveeruronrasscnrencnns e PPN per m
R Upkeep/Other...... Cedeverrereny s Creiear e RPN .8 per m
Food (for adult(s) Child/Ten) .. vvivecivnevenesorannes .$ per m
Clothing (for adult(s) child/ren).....cevuevreecnnn ceeld per m
Motor-Vehicle(s) (Licence-insurance-fuel-service)...... coeeansd per m
Transportation (Public}....vivieveeenrnirrvananns Ceraeeneas veel$ per m
Health Care (Medical- dental~prescrlpt10ns) ...... Ceeararreeanrne $ per m
Maintenance/Alimony......... Ceracereereecannn e rserarraran $ per m
Child care or baby-sitting......coevnvvinnenes Ceevae e $ per m
Life InSurance.....oeceeeecencons Ceeenneas M. per m:
Dry cleaning/Laundry........ Ceeeaenn Cheereetareseas P | per m
Entertainment § Subscriptions........ bt ereeneave ey .8 per m
Personal/Other....c.voviiencnonense v ecesrarenns S per m
TOTAL per month.....vuveun.. et eneenay . ceas beenn .
LIST OF CREDITORS
{Excluding real estate mortgage holders)
1. CREDITOR:
Balance of account outstanding §_ (Repayable: § per month)
Last payment in the amount of § made during the month of I
REASON FOR BORROWING:
@ through 8) ...
7. CREDITOR:
Balance of account outstanding § _ (Repayable: § per month)
Last payment in the amount of § __made during the month of 1

REASON FOR BORROWING:

SUMMARY
TOTAL NET INCOME PER MONTH ..........

oc-uocu--.eotoat-c--$

LESS: Total Expenses per month .......veivvveeenen. oo f
Total payment to creditors per month ........ .

BALANCE: «vuvivnvennne st ercer e PP
DEPRICENCY ! v eiverninvnannvsovannasscanrunnse . veeiceeresd



APPENDIX b TABLES AND ADDITIONAL COMMENTARY

x

1. Lifespan of the orders

This estimate is made using the average age of the mother at the birth of her
1.83 child (the average number of children born to a divorcing mother), which
comes out to approximately 26 years; the average age of a woman at divorce
is 35 years. These are 1978 statistics. (From STATSCAN, bulletin 84-204,
table 11; and bulletin 84-205, tables 1, 16, and 17).

2. Court of original jurisdiction

As to quantum, the extra-provincial awards are not significantly different
(in this sample) from those made in B.C. The latter average $159.59 per
month and the REMO's $147.33. Nor are Supreme and Family Court awards
significantly different. Family Court awards average $165.48 and Supreme
Court §141.62 per month.

3. Trends in the awards

Table DI  Award Level per Dependant by Year of Original Order
(for Child Support Awards only)

Yr. of original order to 1974 1975-79 OVERALL
# children covered 1 2 3or4 [Total 1 2 3or4 [Total
Award per child
{in dollars per month)
$1 - 50 0 5 7 12 2 1 3 20
$51 - 100 5 0 2 4 3 12 19
$101 and over 0 0 0 0 0 5 5
Total 5 5 9 18 10 11 4 25 44
Average award for child$79 $42  $45 $49 {1 $91 $77 367 $77 $69
Average award $79 ¢$84 $153 3118 $81 $153 $217 [$138 $129

Table D2  Award Level per Dependant by Year of Original Order
('Spouse' and Child Maintenance)

Yr. of original order to 1974 1975-79 OVERALL
Mother and
# dependants covered 1 2  3or4 [Total 1 2 Zor4 fotal

Award per dependant )
{in dollars per month)

$1 ~ 50 0 0 1 1 0 0 4] 0
$51 - 100 0 2 1 3 1 0 o0 1 4
$101 and over 2 3 1 6 2 3 2 7 13
Total 2 3 3 10 3 3 2 g 18

Average award per
dependent $68 $82  $25 $57 $142 $97 $107 H112 $£80

Averagé award $136 $246 $108 |$182 $283 $291 $481 335 $250

thozgecgsde?s covering depen@ent childrgn ogly are tabulated separately from
Many ordeerlng $p9use and chlldren: This §1v151on was used for several reasons.
ponci r; covering spouse anq ?h?ldren d;d not specify what portion of the
awa as ior each. It is art;flclal, however, to apportion the award equally
among Spouses and dependent children because, nominal awards aside, a spouse
gegerglly 1s awarded larger sums than a child in these orders in which there is
a designated breakdown. Therefore, a third table makes a crude estimate of the
average amount that might be attributed to the spouse alone.

Table D3 First Estimate of Award Levels for Spouse by
Year of Original Order
To 1974 1975 - 79 Overall

Average award for mathers

and children ' $182 $335 $250
Average award per child x

average number of children $49 x 2.2 $77 % 2.0 $69 x 2.1
Estimatod award for spouse $ 74 $101 3104

Maintenance orders, unlike schedules of welfare rates; for example, are
usually set out as equal amounts of money for each dependant child, I% the
breakdown of the award is specified, it is expressed as a set sum per month
for each child. 1In Practice, however, the average size of the total award

z;;;gases with the size of the family, but by smaller amounts for each additional

4, Arrears

Table D4 Arrears by Type of Order
Arrears - 81 - 15000 $1,001 - 3,500 $3,501+ Average Arrears
Type of Order
Separation 1 5 1 7 $2,234
Consent 7 5 4 16 $1,931
Court Order

(& REMO) 11 . 10 19 40 $3,768

19 .20 . 24 63 $3,120

The relationship.is not strong, but court orders.have significantly higher
arrears than separation agreements or consent orders, The relationship is

strengthened if we retabulate by number of months of mi i
with 4 d.£.; significant at ,01). | Tssed payments (Chi sq.-11.3710




Table D5 Arrears in Months by Type of Order

Number cof months behind 0 - 12 13 - 36 37+

Type of Order

Separation 2 5 0 7

Consent 10 3 3 16 :

Court Order (§ REMO) 14 10 16 40
26 18 19 63

Table D6 Arrears by Originating Court

Arrears $1 - 1,000 $1,001 - $3,500 $3,501+ Average Arrears

Originating

Court
Supreme 4 6 15 25 $4,911
Family 16 14 . 39 32,047

20 20 24 64 $3,184
5. Variation
Table D7 Change in Award Level by Change in Dependants Covered
Person added No change Person deleted
Quantum increased 5 17 0 22
No change 0 20 2 22
Quantum decreased 1 9 11 21
6 46 13 65

(chi.sq. = 27.3477 with 4 d.f.; significant at .001)

Persons added included cases where the mother is awarded support because of

a change in circumstances, or where a child that had been in someene else's care-

father's, relatives', or foster parents' - returns to live with the mother.
Deletion occurs when the woman remarries, a child becomes self-supporting or is
»f age, or a child is adopted by the mother's new spouse and responsibility to
maintain ends on the father's part.

g g e S e VT

Table D8 Award Level per-Dependent by Variation

Original First Second Subsequent
Award Variation Variation Variations
Average Number
of dependents 2.31 2.33 1.99 1.90
Average Award
per dependent $67 $67 $73 $83

When children come of age and are deleted from the order, the court may
tend to take the opportunity to improve the award level for the remaining
dependents. Related to this is an apparent trend towards greater awards per

dgpepdgnt in recent years, even though the overall distribution has not shifted
significantly.

Table D9 Award Level per Dependant by Year of Variation

1870-75 1976-77 1978-79 1980

Award per Dependent
(in § per month)
$1 - 50 7 8 4 5 24
$51 -~ 100 5 7 8 7 27
$101 and over 1 1 4 6 12
13 16 16 18 63
Average per person $58 $60 $72 $99

(chi.sq. = 7.4973 with 6 d.f.; not significant)
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Chapter 0 - Introduction

A parent (in our sample invariably
be paying support as set out in
before the court to "show causa"
He is the respondent.

If he does not have a valid excuse, the court can mak

to pay a sum towards the arrears, giving him a deadline for payment, and

strengthen the order by attaching a threatened term of up to 30 days in
gaol for default on that order.

the father), who is alleged not to
the maintenance order, is summoned
why he should not be held to the order.

e an order for him
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Chapter 2 - Background Data

Companion tables and additional discussion are in Appendix D.

These include what was formerly known as 'alirony' (i.e. maintenance
for the separated spouse prior to actual divorce) and continuing

maintenance for the ex-spouse. As a convenience, we will term them ''spousa:

3. Calculated from H. Lieber, The Adequacy of Basic Income Assistance Bgnefifg
in the Greater Vancouver Area, Vancouver, United Way of the wower Mainland,
November 1978, Appendix 1C, Table 9.

4. Hall, 1980; note I-2 supra.

5. A. Walmsley, "Tracing the Escape Routes of Errant Spouses; The Knotty
Problem of Collecting Maintenance Payments', Macleand, March 5, 1981,52-53

6. See note 4 supra.

Chapter 3 -~ The Courtwatch

1. Hall, 1980, Appendix C, provides comparable figures for 17 court days
from July 6 through October 22, 1979. These show a slightly longer
average court list but also (and perhaps related) a greater rate of
failure of service.

Table 3.01C Scheduled Hearings - Service
N % Average per list
—

Total Scheduled 230 100.0 13.5
No service ~ struck off list 81 35.2 4.8 “T
No appearance - bench warrant

ordered 11 4.8 0.6
No further comparisons can be made with his data because the powers of
the referee were restricted in that period largely to dismissal if
cause were shown, making consent orders, or referring cases to judges
for disposition.

2. We missed three hearings; therefore, the total we discuss is 118,

3.

The cases we report on below include a few which, strictly speaking, did
not go forward. As noted elsewhere, we reclassified seven of these as
"appearances" because the petitioner or her counsel appeared, the
respondent sent an explanatory excuse containing a proposal or a promise
of action, or, as in one case, the respondent, although never served,
heard that he was to appear and showed up in court,




Chapter 3 - (cont'd)

4.

10.

11.

12.

13.

14.

15.

Although we were openly taking notes (an unusual behavior for spectators
in court), our presence was more or less studiously ignored by mgst
parties. Counsel apparently put us down as law students, observing
hearings for class. We have no impression of what, if anything, mgst ]
parties themselves thought. Only one was heard to mention us, askin~ his
lawyer who "those guys" were; his lawyer told him not to pay any
attention.

We did not attend enough registrar's hearings to calculate a meaningful
average length. However, the shortest hearing in registrar's court was
longer than the longest hearing before the referee.

See note 13 below.
See Appendix A, the courtwatch record form.
See Appendix C, the referse's form.

In B.C., this is usually stated as so many dollars per month, payable
by a certain day, the first or fifteenth being common.

Infant has a literal meaning here, rather than its common one. It.means
the children can not speak for themselves in court. As noted earlier,
children did not appear at any of the hearings we observed.

The date is usually that on the affidavit of arrears, sworn by the
petitioner, who is often instrumental in initiating enforcement action
or in having such action withdrawn.

This occurred in 87% of the appearances. In second or third appearances,
however, the referee might not ask this question directly as the response
would be implicit. For example, the position of a person reporting on
progress in another court, an agent for counsel requesting a rescheduled
hearing, etc. imply a positiom.

We recorded responses to this question in 90% of first appearances

(44 of 49). None of the aspects of the "typical" hearinz we are presenting
is invariable. Foxr example, questions about arrears might be short-
circuited by the respondent or his cowisel cpening with quite another
excuse or query. As well, our failure to record a response to this as

to any other query need not be discounted. However, in this case, missed
responses would likely have been a tacit affirmation of the arrears; any
explicit challenge to them would be very difficult to miss as the referee
picked up on these. Therefore, we have confidence in the proportion

of the cases in which the arrears were challenged.

They might, however, have receipts for payments made (assuming any) if
they claimed these as an income tax deduction.

But see also the often detailed enquiry that the referee conducted on
the topic of claims of second families and common-law arrangements
{section 3.12C).

N
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16.

17.

18.

19,

20.

21.

22,

23.

The court referee, whose offices are in Vancouver, provides assistange.
in reorganizing a debtor's affairs under consolidation of debts provisions
or through personal bankruptcy (see Appendix B).

See above p. 31. The researcher's understanding of this case was that the
issue appeared to be the respondent's default on a lump sum maintenance
order of $7,500 which he had proposed (to the registrar) to pay off in
monthly installments of $100 and proposed (to the referee) ‘to satisfy
with a single payment of $1,800 payable within two months. Counsel for
the petitioner noted that there was a separate dispute over his failure

to pay another $32,500 towards the matrimonial home as stipulated in
the decree nisi,

See -below page 49.

In a previous research project (Wachtel et.al., Public Images of the Law,
research paper prepared for the Attorney-General of B.C. and the federal
Department of the Solicitor-General, 1980), a finance company manager
informed us that some loan officers did not count a man's maintenance
payments as expenses in assessing him for a loan because most men could
be counted on to default on these. We have not been able to confirm the
validity of this observation, although other anecdotal information has

since suggested that some loan officers assume men will not be paying
regularly or in full.

The cases we heard argued before supreme court registrars provided
Jinteresting anecdotal material on the importance for both ex~spouses of
maintaining their credit capacity with department stores and bank cards.
The custodial parent particularly seemed to value the ability to draw on
credit to deal with shortfalls in income (chronic as well as temporary!),
including the uncertainties of sporadic maintenance payments.

We cannot eliminate the possibility of feigned ignorance in these matters.
Readers will draw their own conclusions about the illustrations provided
here. The point remains that the court's best policy is to test intention
by offering the parties an informed choice.

As an aside, a few respondents also claimed they didn't have the resources
to file for bankruptcy but gave no further details.

A few other cases raised the issue of respondents supported by or responsibl:
for the care of their elderly parents, but not as a defense per se. Being
supported by parents, or being heavily in debt to them, was a sign of
inability to pay, as parents seemed to be put forward as creditors of last
resort. Living with parents, and thus possibly sharing expenses, was

used neither as a line of enquiry nor a line of explanation in this sample.
It merely came up in passing.




Chapter 3 ~ (cont'd)

24.

25.

26.

27.

28.

29.

30.

31.

32.

33,

; i d * y the
As an aside, there was one case in which the child was stated to be
cause of the diveorce:

The respondent, a trucker, argued that he was piYCh01§§;§ai;£

unable to pay the order, now or ever. He felt "the canted

replaced him; he had been traded 1n".‘ He had never w (ed by

children, the baby had "snuck up on him". He was snga eftainly
. the situation he said he didn't care what happened. He c

never wanted to see the child.

The referee noted the order under discussion was unusual}y §o§€1;§::§d.
It called for $400 forthwith, payable eith?rvln caih or ;n zixgmonths,
appliances, $25 per month towards the remaining aryrears 0§d oo
and $75 per month after that until all arrears had bee:hpa aéties <
orders use dispositions that are less complicated for ep

well as record-keeping personnel.

Wachtel et.al., "Provisional Analyses - Some Descriptive Data gn Milnzsgizﬁe
Awards Monitored by the Enforcement Section of t@e‘Vancouverh aﬁ%tirney ,
report prepared for the Images of Law Project, Ministry of the

General of B.C., April 1979,

jour 5 rt
Informal consent agreements were set up as adjournments so the cou
could monitor compliance.

Chambers, 1979; note I-3 supra.

The referee noted further that such an order for perioqic repaymentfgicement
arrears without a specified default was virtzaléy mea?lngiifzrég 325 J

i j of the man's ¢
terms. See page 53 on this point. As one -t :
over 18, it might have been argued that a greater proportion was going
towards arrears. The order had not, however, been varied.

See F.R.A., section 67,

i tisfaction, that his client
The lawyer noted, apparently almost with sa ! .
had gong to gaol,twice for default on orders to pay related to an invalid
order. The inference was that he should have gotten a lawyer soomner.

The lawyer had apparently intgndif to offer tgiispigs?zaiasz iegigiido:;e

i nt in satisfaction of all arrears.
zégzeg:ygz the man's ex-wife and would have had to.be a?guedpbefor;etgzason
originating court in England and the referee explained ir. oiazoof s
the lawyer went ahead and made the proposal anyway. The case e
interest for our purposes because it was one of only two in o?r eatp
which proposed an amount other than the total arrears in settlement.

The referee explained he held the one year rule had no standiqg inFlaw.
The lawyer however had recent case law w@1c§ appeared to use 1té4 or
more detail see Manitoba Law Reform Commission, 1980; note III-24,.
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34. But see below as this classification needs to be qualified; some informal
consent agreements were in fact adjourned.

35. The referee quoted the B.C. Court of Appeal decision in Meek v. Enright
on this matter. See § B.C. Law Review 11, and E. Colvin, "Family

Maintenance: The Interaction of Federal and Provincial Law" (1979)
2 Can. J. Fam. Law.

N-
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Chapter 4 - Summary and Discussion

1. These illustrations reflect procedures specific to the Vancouver Family
Court. In some other courts where the referee sits, there are crown

examine witnesses, and give some referral

which are sought and proferred. In our

in divorce law but not in the same sense., It

grounds for divorce but is not central to the
issue of setting maintenance awards,

in separation ang divorce also indicat
as a legal factor.

preme court registrars often centre

on this argument. The show cause hearing cannot deal with it in the

same way,

4. See the lengthy discussion in Chambers, 1979
For the Canadian case, see M. Boyd '"The For
Economic Status of Divorced and Separated
divorced women in the 1
men in 1970.

, note I-3 supra, forvexample.
gotten Minority: The Socio-
Women'"; she shows that

abour force earned only 63% as much as divorced

5. The symbolic value of the Payments was not
We assume this omission is significant in ¢
think of maintenance in these terms.

taken up in these interactions.
hat the respondents do not

Appendix B - The Family Court Referee Programme

1. See J.A. Clark and R.C. Worthington, The Court

; Referee Project Re ort,
Victoria, Courts Planning, Ministry of the Atto

rney General, May 1977,

Appendix D -~ Tables and Additional Commentary for Chapter 2

1. See note III-i6 éugrat

rmat is not the central issue here. Rather,

The advent of "mo-fault" considerations
es the diminished strength of morality




AFFIDAVIT OF
| ARREARS

BENCH WARRANT

CHILD SUPPQRT

CUSTODIAL PARENT/
NON-~CUSTODIAL
PARENT

DECREE NISI

BEFAULT PROVISION

. GLOSSARY OF TERMS

A sworn statement made by the woman who is
petitioning the court for enforcement of her
maintenance order. It attests to the amount of
supptrt owing and the summons is drawn up
accordingly. That is, enforcement in the
Vancouver Family Court is not "automatic', but
requires this request by the payment creditor,

An order to arrest an individual and bring him
before the court. Routinely drawn up when a
respondent fails to appear in court when properly
sumonsed, in practice it is often cancelled if
he gets in touch with the court and a new hearing
is arranged.

An agreed sum - ideally a specified monthly amount
for each child designated - paid by the non-cus-
todial parent towards the upkeep of the children.
Under the B.C. Family Relations Act, the duty to
support a child ends at age nineteen; under the
Divorce Act, it ends at sixteen or when the child
is independent and self-supporting (but it may be
extended indefinitely if the child is still in
school, is chronically ill, or whatever).

For our purposes, the custodial parent is the one
with whom the children are living. In Canadian
divorces, the mother usually has custody, especially
where the children are small. Custody can go to
the father, of course, if it is considered to be

in the children's best interests. Or neither parent
may have custody, the children being in the care

of the state, a relative, or whoever. Various

sorts of joint custody arrangements are also
possible. In such cases, however, were child
support payable, it would again be from one parent
when the children were living with the other.

The divorce decree granted by a judge. It can
incorporate various provisions-arrangements about
property division, custody of the children, access,
and also may deal with maintenance. If no appeal

is launched, a decree absolute, finalizing the terns,
is granted, usually after three months. It is the
decree nisi, however, that is the working document
for enforcemént purposes.

Qne.attached to an order to pay, stipulating that,
if its terms have not been complied wlth by the

. glven deadline, the defaulter is to be arrested

and gaoled for 'a stated period of time
(up to 30 days) for comtempt of the order.
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DEFAULT PROVISION
{cont'd)

GARNISHMENT OF
WAGES

MAINTENANCE

ORDER TO PAY

The gaol sentence is cut short as soon as a
person complies with the owxder and pays up.

It is important to note, however, that if he
remains in default and serves the gaol period,
the amount owing still stands.

An enforcement mechanism by which the court
instructs the maintenance debtor's exmployer.to
deduct from wages (leaving at least some minimum
aside as take-home pay) towards the maintenance
obligation or towards arrears.

Often is assumed to be a technical term of
convenience in legal drafting, denoting the general
person and avoiding the need to continually write
"he or she'., It is also true in law that both
parents have an obligation to support their
children and, given that more fathers are getting
custody of their children than was once the case,

* there are a small number of instances where

mothers are paying child support. While bearing
these facts in mind, we use "he" in this report

to refer to the payor (or debtor) because all

the cases we saw involved men in this role.
Furthermore, it is important to the logic of some
of the excuses discussed that it is the father,

the man, who makes them. Social assumptions about
what is ‘natural' behaviour for fathers still differ
significantly from our expectations of mothers.

The general term we use for court-sanctioned
af#rangements for payments to help support the family
after breakup. For several reasons, it is useful
to distinguish between payments for the children
(child support) and those to the wife or ex-spouse
('spousal' maintenance). Some would further
distinguish alimony (sums for the support of the
wife after separation) from 'spousal' maintenance
(sums for the support of the ex-spouse after
divorce). Maintenance can be awarded as a
lump-sum but the great majority of the cases we
consider here involve periodic payments, in this
province specified as monthly amounts.

An enforcement mechanism stemming from the finding
at a show cause hearing that the respondent is
indeed in default. Two kinds of orders to pay
are common. The first stipulates a one-time
payment of a sum of arrears payable by a

certain date (and often a default provision),

The second is an order for periodic repayments of
arrears, usually stated as monthly sums,on top

of the existing maintenance order,to be paid

until a stated total has been repaid (and sometimes
stipulating a default provision for any single




ORDER TO PAY
(cont'd)

PETITIONER

QUANTUM

FAMILY COURT
REFEREE

RESPONDENT

nonpayment). An important point to note is

that, in general, an order to pay does not replace
the existing maintenance order but is in force

in parallel with it, Thus a person may be required
to make payments on several orders.

The person asking the court for enforcement of ]
a maintenance order. In our examples, 2 custodial
mother on behalf of herself or her children.

The monthly amount payable; the award level.

An officer of the family (provimcial) court
empowered to deal with the enforcement of maintenance
orders. This specialized office is a project of

the courts in the Vancouver area; for background
information see appendix B.

The person required to respond to an allegation
that he is in arrears and has willfully
disregarded his obligations under the maintenance
order. In our examples, a non-custodial father.

SEPARATION AGREEMENT A private contract between separating spouses

SERVICE

SHOW CAUSE

SUMMONS

which arranges their affairs; one of its provisions
may cover maintenance.

The presentation of a summons. For these show
cause hearings, service was in the charge of the
sheriff's office and respondents were to

be served personally. Some courts have stipulated
dervice by mail, There has always been a large
minority of summons that are hard to serve. Iy
ordinary methods fail, and especially if there is
reason to believe a man is evading service,
substitutional service may be authorized by the
court. This can mean léaving the summons with
any adult at the respondent's known place of
residence; another method is to tack it to the
front door where it must come to the respondent's
attention.

A hearing in which the maintenance debtor

(in these instances, the non-custodial father)

is called before the cocurt to '"show cause" why

he should not be considered willfully in contempt

of the support order. Ordinarily, only the man
summonsed, the respondent, is required to be present;
it is up to him to answer to the court. The petitione
the person asking for enforcement,need not appear

as her basic statement is covered in the affidavit

of arrears.

A court document, specifying the date and the matter

.
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SUMMONS
(cont'd)

APPLICATION TO VARY

WARRANT OF COMMITTAL

Ain question, requiring the recipie

at court.. In these cgses, the gumﬁgngowzﬁpear
accompanied by a note explaining that the
respondent may be entitled to legal aid and
also by the referee's financial statement

(gee appendix C)} with a request that it be
filled out and brought to the hearing.

Whgre_the circumstances that underlay the
exxstlng.maintenance order have altered, either of
the parties can apply to the court to have the
order va?ied to suit the current situation.

In practice, it is more likely that the custodial
parent will apply to have the amount payable
increased while the non-custodial parent will

ask to @ave the order reduced or arrears forgiven.
When children come of age, application can be made
to have them deleted from the support order;

simi;arly, cne can apply to have an order
rescinded.

An order to arrest and gaol a man who defaults

on an order to pay which has a stipulat
at
default provision, d *
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