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A GUIDE TO THE READER 

This report, like many'such studies 1 ~s B. compromise aimed at 

both a specialist and a'gene::r"lil audience. The two audiences may wish 

to approach it different~y. The specialist may start with the overview 

. and reconnnendatioJl5 section (coloured pages) and read the other 
chapters for background and elaboration. The non-specialist might 

read~the bl:ief subsections on the title, backgrotUld of the study 

and data collection in the overview section, skim the remainder of that 
~ection (it is inevitably rather'dense), and turn directly to 

Chapter 3. The case illustrations and descriptions provide the best 

and probably the most enjoyable route to comprehension of the issues. 

The reader will note another dualism in this report. The issue 
of maintenance order defaUlt is raised both as a troubling social 

problem in its own right and as an especially clear indicator of 

wider problems in family policy. Discussion and reconpnendations are 
pitched a.t these two levels. 

,::Because footnotes ,disturb some readers I for whom the origin of 

an assertion is less important than \~hether or not is seems sensible ~ 
no references are given in the text. Because other readers 

want to be able to check that an argument
l 

however reasonable it may 
seem .. has been properly drawn ':and justly credited, footnotes ~re 
presented by chapter at the end of the text. Readers who feel 

that certain technical terms require more explanation than they 

receiVe in passi~g in the text may find some aSSistance in ~ short 
glossary at the very end of the report. 

, 
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Overview and Recommendations 

About the Title 

Excuses are central to the nature of the show cause hearings described 

in this study. Men are called before the court to explain why they appear 

to have fallen behind in their support payments and to SllOW that they are not 

\'w'illfully defaul til'lg on their maintenance obligations. The explanations they 

make and the excuses they offer - both good and bad ones - are set out in 

detail below. 1be subtitle of the report - 'an analysis of court interaction' 

- reflects the fact that this is not a one-sided recitation hut an interchange 

between the man and the court. The court elicits excuses~ evaluates them 

and gives them legal meaning - as legitimate or not, showing good intentions 

or contempt. 

Beyond this~ analysis of the excuses that ari~e on a case-by-case basis 

makes clear that the court. as an institution upholding our social values, 

is itself on very shaky ground on the issue of maintenance. The family court 

finds i~self choosing among excuses for lack of a consistent social policy; 

it is being asked. to enforce orders in the absence of any clear public 

consensus on the central question of what is the continuing responsibility of 

parents towards their dependent ch~ldren after marriage breakup. 

This study's conclusion, therefore, is that problems in enforcing 

maintenance obligations can be seen as symptomatic of a wider social concern 

about r.hanges in the family and society. Clarification of these major 

issues must begin well before the situation, often a tangled nless, arrives in 

court for enforcement. And it must be based on more· profound changes than 

the court can effect, acting as it does on cases as they arise. For those 

t'J'ho must deal with the si tuation as they find it today, however, this resea:rd' 

also suggests some short-term reform in enforcement that might reduce the 

number of excuses we have to make. 
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In years past.. divorce rates in Canada were low and quite stable and 

the issue ofaxr~mgements for continuing support of children, while worrisome 

for those involved~ had Ii ttle general visibility. The very dramatic l~ise 
since reform of the divorce law has brought the problem into prominence. 

In the last fifteen years, the national divorce rate has quadrupled while 

British Columbia's has remained the highest in Canada. 

The picture-postcard family of mother, father and two point one children 

is now a statistical minority (if not yet an oddity) a;Jlong household types; 

by contrast. the single parent family has become an important type. 

The merged family, a unit created through re-marriage of parents (who may 

bring children from previous marriages and may bear offspring of the. current 

tmion) is also being seen as ? distinct variant of increasing significance. 

These latter two household types each have important bearing on ma.intenance 

as a social concern. 

Most single parent families are fema.le-headed.: mothers and their 

children. Because of women's disadvantaged earning capacity, these 

families are found disproportionately among the poor. In fact, over 20 .. 000 

such families are in receipt of social assistance in B.C, The issue of the 

non-custodial father1s financial contributions to support of his family 

demands our attention" 

Merged families raise a related social concern. ~~ich family interests 

are to be given priority - the financial needs of the children in the first 

family or those of the second? 

We knml/ that provision for regular maintenance payments ~ made by the parent 

at separation, attached to a divorce decree. or ordered by the family court -

is common. Just how common is not clear .. however, as no statistics are 

kept on the number of existing orders. The extent of nonpayment is also 

unknown. This study is based on a sample of orders where payments are 

made through the family court. which monitors them for enforcement. 

~!t~ ... ____________________________________________ • ________________________________ ----__ --__ --------------------~--.---------~--~------
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h '" sample l' 5 not representative of the ,,,hole It t'fould be expected thCl.t suc "" 
gamut of maintenance orders in force. The very poorest part of the population 

may be under-represented; where there is ,a chronic shortage of f~ds~ if 

any maintenance a\l1ard is made at all ~ 

of the custodial parent to enforce it. 

comfortably-off are under-represented. 

there is little incentive on the part 

It is even more likely that the 

Where there are substantial assets, 

there are generally less cumbersome methods of ensuring maintenance is paid 

(or assets suitably allocated) than by show cause proceedings. 

The bulk of ordeTs in this sample are for 'modest amounts. 

The great majority are under $200 per ~nth. But even that mounts up to 

considerable sums. The average shovJ cause hearing studied deals \'lith about 

a year's worth of arrears - approximately $2 1 000 • 

If this sample is not wholly representative, the arguments made 3~d 

the problems they expose seem eminently generalizable. Indeed~ the Law 

Reform Commission of Canada recently characterized the situation in 

these terms: 

Something is profoundly wrong with the body.of law and prac~ice 
that fails to attain its objects more than :t.succeeds. Fa11ure 
is the universal characteristic of the trad2tlonal system for 
enforcing maintenance orders in Canada. With a f:w notable.excep-1 tions in recent yevrs. apathy has been the companlon of faIlure. 

It would be fair to comment that apathy has given way to concern and con­

siderable effort to ma1<e enforcement of maintenance orders succeed. 2 The 

problem is by no means solved hOllTever. Inde1ed, some of its elements have barely 

been touched. This study examines a few of these relatively unexplored elements. 

l't aI'ms at adding 'to our undex'standing of the strain between Specifically, 
le~al and social aspects of maintenance enforcement by focusing on the 

the 

. b defaultl'ng fathers and the court. The joint spon-interact~on etween 
sorship of the Ministry of the Attorney General of British Columbia and the 

Social Planning and Research department (SPAR) of the United Way of the Lower 

, , 

1/ : 
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Mainland reflects a common con.cern with this problem in that it affects many 

families and also overtaxes the resources and energies of the courts. 

Four straightforward sorts of analysis are presented. Two are qualitative; 

a brief overview of the literature on maintenance default and enforcement; and 

a detailed description of interchanges between an officer of the Vancouver 

Family Court and a sample of defaulting parents based on observation of show 

cause hearings, the principal enforcement mechanism used. The other analyses 

are quantitative: characterizing the maintenance orders in question; and de­

scribing the usual path enforcement has taken in this court over the history of 
this sample of orders. 

Data Collection 

The case descriptions are based on courtwatching at the Vancouver Family 

Court in 1980. Specifically I the sample is composed of 68 alleged maintenance 

defaulters who appeared before the court referee in response to a summons to 

show cause during the Monday sittings from January 21st to March 31st 1980. 

The family court referee is a unique office specialized in m<lj.ntenance enforce .. 

ment in the Lower Mainland (for background see Appendix B). It is important 

to note, however, that as of the courtwatch period. the referee's poweTS (and court 

procedures) were essentially identical to those of family court (provincial) 

judges dealing with the same sort of cases. Moreover, the referee's court is 

an excellent source of data in that, prior t.o this period, its powers wei'e less 

extensive and decisions.were submitted as recommendations to the respective 

judges. Judicial confidence in the referee suggests that this court's decisions are 

reasonably consonant with genera.l court thinking on maintenance enforcement. 

The researchers sat in the back of the court and took notes on an butiine 

sheet (see Appendix A). This form reflected the court procedures which cover 

the follo\'Jing points: a) going over -:he particulal's; b) determining if the 

hearing should proceed or adjourn; c) hearing explanations regarding payment 

or nonpayment; d) elicit:i.:ng and consid0ring proposals for reconciling the 

matter; and e) ultimately reaching a decision. Analysis of this material 

is aimed at shm'ling the legal and extralegal considerations that enter into 

the non-custodial parent t s thinking about his maintenance obligations and the , 
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quan..1lar_i es facing the enforcing court. legal and moral _u 

• r 

on information collected mainly from 111e qu'ntitative analyses were based 
c, b 7 d iTl the courtltlatch were 

court files. The files on each of the cases 0 sen e - related 
d (only the show cmlse-examined and enforcement activities were note . (age 

. formation on the partles , 
activity is discussed here) as was relevant 1n 'k) The 66 files 
marital history, employment and financial status, and the 1J. e • 

h ts and were lost to us) provide (two cases had been transferred to at er cour ' 
initiated in the VancOuver Family Court information on 269 show cause actions 

f four show cause actions per over the history of these orders~ an average o. 
it is by sometimes fragmentary case. The quantitative information, limited as , 

. f t historles of some1v-hat differ-data and the difficulties of reducl.ng en orcemen . , t d 
for years, some ha.d orlgJ.na e 

( Some orders has been in force ent kinds e.g. , 

outside B.C.) to 
, the difficulties a single model, gives another perspect1ve on 

h d descriptions of the of enforcement. In addition to providing some short an . 
. l's attempts a first tlme maintenance orders, the major quantitat1ve ana YSJ. •• ,.t 

s' from init1atJ.on of CaUl estimate for the stages in the show cause proces . " ) t 

action, service of 

final disposition. 

Literature Rev:h~w 

d court appearance (and any adjournments 0 the summons, an 

Maintenance enforcement, a topic which generated only slight research . 

activity in past decades, is nm>] being addr~ssed in several ambitious stud~es:, 
3 A number of other jurisdictions have produced es", most notably in Michigan. . 

Alberta,4 are in the process of completlllg detailed studies or, as in the case of 
. f . w covers some of the findings extensive research programs. This brl.e revJ.e 

d Related literature is reviewed which bear particularly on the issues at h.an . 
enforcement;S we refer the interested in previous discussion on maintenance 

reader to that compard on article. 

) what is the nature of the social Three questions are discussed here: a 
d f It d c) what f nt- b) who e au s; an problem presented by inadequate en orceme J ,; 

f ent (and at what costs)? poU des and procedures make for better en orcem , 

The literature on enforcement tends ,to'he ol'iented to problems of justice 

system failure or of policy conflict between legal and social welfare systems 

and thus often treats as implicit the social consequences of these problems. 
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Nevertheless, American studies shm\T th.at the combination of a gencl'ally 

ineffective system of support enforcement along with the continuing tendency 

to grant child custody to the mother places the major chUdrearing obligation 

on women without adequate financial resources. PI contrast, the disposable 

income of tlle non-custodial father tends to be greater than before separation 

or divorce. If the custodial mother must discount any maintenance income 

because of inability to enforce regular payment~ sex-linked income differentials 

will likely keep the family in a relatively financially insecure position even 
if the mother is employed, 

These same studies address the question of who defaults. Fathers who have 

left the area tend to contribute only minimally. Poorer fathers tend to pay 

proportiona'tely more than their wealthier counterpart~; however, no clear 

profile of the defaulter emerges. It appears that enforcement variables are 

more predictive of collection levels than any cODibination of characteristics 

of the father. Similar conclusions lv-ere drawn in a Denver study on the success 
6 of enforcing out-of-state orders _ Court exp~ricnce there was that neither 

the size of the award nor the income or occupation of the father were predictors 
of payment. 

The bulk of the literatUJ~e reviewed here concerns the improvement of 

enforcement procedures and collections. Again, the analysis of the Michigan 

system provides the most sophisticated picture of the factors which lead to 

success - Wllile the most striking of these is the court's will ingness to apply 

the gaol sanction, it appears that the vigilance of the court expressed through 

an efficient default monitoring system is important as is the factor of a self­

starting capacity of court staff to track down and serve or apprehend errant 

fathers. Studies reporting on jurisdictions which show none of these features, 

as in the Denver court for example. report generally poor results. 

Running an effective enfo'rcement program means incurring various !dnds of 

costs, some of which may be high. The l\-Uchigan example (more specifically 

certain Mjchigan· counties) can be criticized for too often sacrificing due 

process by its "get toughlt policy. The wrong kind of defaulting fathers tend 

to be gaoled ~ those with chronic alcohol problems, the unemployed, those with 

welfare-dependent famiJies and who are themselves ecol1o!njzally marginal. 

l\foreovel', long gaol sentences (in Michigan, six months to a ;veal') tend to be 

used even though it seems that shorter senten(..e5 :!'j:e as effective in enhancing- I 



payment rates. Other court options \~hich may have a more desirable sodal 

impact on bal~ nce, such as attachment of ilJages> 'VlerE; not <~dequately explored 

by the courts to assess their potentialo 

Reports 011 the situation in B.C. generally confirm observations ma":e 

elsewhere. The study of automatic monitoring procedures introduced in two 

regions7 suggests that the introduction of these measures tends to improve 

collection rates at least marginally. The other aspects of an effective 

program are still problema'tic here. The range of options other than the 

threat of gaol- including attachment, an improved garnishment power, and the 

like - has increased but utilisation is still spotty. Problems of document 

service are also unsolved. 

Similar points were made in a VancouveT Family Court study. 
8 

The need 

was also emphasised for '3. provincekwide data system tc respond to the pro­

blems of accurate record-keeping, quick response and monitoring a mobile 

population. 

Background Statistics on the Maintenance Orders 

Lifespan of the orders 

The median order in this sample was made in 1975. Thirty-two percent 

cover the custodial mother as well as the chHdren. Based on some estimates, 

child support orders were expected to remain in force for an average of nine 

years p although arrears accrued over that period and recoverable afte~ward 

might extend that average. 

Amount of the original awaTd 

Original awards averaged $157 per month although most wore lower; the 

median was $110. On average, awards covered two dependent children. Making 

some conservative assumptions, maintenance ~n"ards averaged about 3/4 of the 

compara.ble basic welfare rates. 
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Originating jurisdiction 

Orders made under various acts - the Divorce Act, Family Relations Act, 

Children of Unmarried Parents Act, (or dealt with under Reciprocal EnfoTcement 

of Maintenance O:r.der - REMO - provisions) - were being enforced in the referae's 

court. Extra-provincial orders which made up 23% of these cas('s, represented 

special enforcement difficulties. Orders made in supreme court (36% of this 

sample) were also difficult in cases where variati.on might have shortcir~uited 

unnecessary enforcement efforts. 

Award levels in this sample did not vary significantly by originating court, 

origin in B.C. or out of province. or type of order (court order, separation 

agreement, consent order), 

Trends in award levels 

Recasting awards in terms of average support levels per dependant suggested 

that there has been a rise in recent years and that this has been more pronounced 

in awards covering the custodial parent and children than in child support awards. 

Overall, for the last five years, the latter awards averaged $138 per month 

while the former averaged $335. 

Another point this analysis suggests is that aVJards tended to be larger for 

la:r.~er families but each additional dependant received a smaller incremental 

increase. This is interesting in that awards are not specified in this manner 

but rather are stated as equal amounts per child. 

Arrears 

Median arrears stood at $1,950 and tended to rise over the Hfe of the 

order. The size of arrears also v·aried significantly by type of order 

(court orders had higher arrears), by origin (extra-provincial orders tended 

towards higher arrears), and very significantly by originating court (supreme 

court ordel's hac'i higher arrelars). These relationships demonstrated that pressures 

put on the enforcement mechanisms of the family court were too much for court 

resources. 

f 
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Variation: Court-sanctioned change in the terms of the order. 

In cases where there has been a significant change in c.l..rcumstances, 

variation might have saved a lot of enforcement effort. Nevertheless there 

were barriers of time and expense if the order was an extra-provincial one or 

originated in the supreme court. In fact, overall there was only one a1- ication 

to vary for every four efforts to enforce by show cause proceedings. 

Applica.tions to vary were dismissed in about 25% of cases. In another 

37%, arrears averaging 60% of the average total were rescinded. Virtually 

equal numbers of applications resulted in all increase in the award level, a 

decrease, or no change in quantum. That is, while half the hearings resulted 

in a change in quantum, variation did not alter the size distribution of orders. 

Rather, orders tended to be varied when dependants were ?dded (as when custody 

of a child reverted to the mother from another relative or the welfare authorities) 

or deleted (when a child turned 18 01' left home and was financially independent). 

Show Cause Statistics 

An average of 4.2 show cause summonses were issued per case in the sample. 

Issu;:mce of the summons followed a mean of 13 days after the request for court 

action - usually by the custodial mother-was made. Thirty-six pc·.rcent of these 

initiatives failed because of ina.bility to serve the alleged defaulting father 

with the summons. Where successful, the median length of time to effect service 

was 12 days; 90% were served within a month: The medjan time a respondent father 

had to prepare for his court appearancf~ was 10 days. 

Forty percent of the show cause actj ons which reached court i\'cre resolved 

at first appearance. This brought dovm the average number of adjournments to 

around one per show cause action and the median time between first and final 

COUl't appearance to 27 days. Overall, then, the medial1 "time period from request 

for court action to disposition for cases which came before the court was just 

over two months, "l'lhile a minority of these, perhaps 10%, dragged on for more than 

a year. 

For the show cause cases we observed, 32% ''lere dismi~sed or withdrawn, 24"6 

resulted in consent agreements of some kind, and 44% ended with an order to pay 
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judgement. The average order to pay recovered 20% of the arrears in question. 

Show Cause Hearings: Excuses 

The show cause hearing is the most widely used enforcement tool in British 

Columbia and is often the main forum for exchange of information between the 

court and the parties. Thus, the hearing may be described as a sort of conver­

sation or a miniature social and legal drama. 

The court tries to in~ress upon the alleged defaulter his legal and moral 

obligations to maintain his family. The respondent father, on his part, seeks 

to explain or justify his actions and sometilnes presses a personal counter­

interpretation of the situation and his responsihilities on the court. Given 

the necessarily brief time span (appearances before the referee averaged about 

10 minutes) and the sheer mechanics of collecting evidence on which to base a 

decision, it is not surprising that the hearing often does not resolve all the 

loose ends. Fathers in OUT sample hnve been before ·the court an average of 

three or four times to explain their situations. In a small number of cases, 

where men have been elusive, the court has initiated as many as fifteen show 

cause actions, many of them failing to produce a hearing because service was not 

effected. 

Excuses made by respondents at the hearings vary from clear-cut legal 

defenses to important but extraneous issues~ misunderstandings and misapprehen­

sions, to attempts at evasion and obfuscation. The report deals '''ith these, 

implicitly, aIong three dimensions: defenses which stand in law versus 

il1.egitimate ones; a related dimension of germaine j ssues versus tangential 

ones; and the dimension of intent which ranges from sincerity to deceit. 

The court attempts to deal ~ith issues in a particular order; each issue 

tends to elicit certain kinds of excuses. The first issues covered are 

essentially technical and allow little scope for excuses. Typically the CO'.lrt 

first goes over the particulars to determine that the man has been properly 

served with the summons (and the court has jurisdiction), that there is a valid 

order in a definite amount, that the stated arrears have been accurately calcul 

and so en. This also is meant to help orient the respondent to the issues in t< 

hea.ring. 

, 
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The stated sum of arrears is the first point which admitted of much dispute; 

a significant minority questioned the aW(Ol..mt. When there was simply a. difference 

of opinion as to payments, the respondent would be asked to compare his records 

(cancelled cheques, etc.) with the court cashier and mistakes (or misunderstandings 

about accounting methods or the terms of the order) by the respondent or the court 

were eventually sorted out. More significant for our purposes were cases where 

it was claimed the parties had made special (private) arrangements and had never 

confirmed them with the court or regularized them through variation of the order, 

While cost and accessibility (where variation had to be sought in another court) 

were significant conSiderations, a general reluctance to involve the court further 

or ignorance of legal options and responsibilities were also important. 

These same considerations of cost, bother, reluctance, and ignorance also 

enter into the next issue generally addressed - the respondent's "positionl1~ 

i.e., whether he was ready to show cause or wanted to seek legal advice, to 

apply to vary in another court> or whatever. Many respondents did not understand 

their options or felt they were not worth pursuing. Some men appeared to be 

searching for indications of how serious the show cause hearing outcome might be. 

A large minority of respondents eventually asked for an adjournment. 

With these issues out of the way, the central point in most hearings revolved 

around the central issue of why payments had not been made. Inability to pay is 

the simplest excuse and the only defence recognized in law; it was raised in 

three versions. The first was a general assertion that the order was beyond 

the defaulter's means. By itself this is a weak excuse as the court will advis~ 

the man of his right (and obligation) to apply to have the order varied. 

The second version - one made in a majority of cases - is a statement of 

reduced income due to unemployment, injury) illne\ss, seasonal layoff, job change, 

demotion, or business failure. In these cases, the court attempted to ascertain 

that the respondent could not pay now and had not been able to pay over the period 
when arrears were mounting. 

There are some problematic aspects here, especially where th~ income drop 

is due to seasonal layoff or business failure. In the fc-rmer case, annual 

income is the proper measure and saving for the off season (where possible) must 

be assumed J a notion not necessarily held by the respondents. Business failure 

is difficult because 'the court, for :L-easons of time as well as complexity. may 

not be able to assess statements of personal income. 

~; 
, ! 
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The tnird version of the excuse of inability to pay is the most instructive; 

it is the argument that the man is overburdened by large debts. Debt per se is 

not a legitimate excuse because the obligation to pay maintenance has a high legal 

priority: the maintenaDce order holder, the custodial parent, is a Itsecured 

creditor ll right behind the federal tax department. Although the court affirms 

this priority, indebtedness is an important argument in practice because it 

parallels and reinforces ambiguities in the courtts positions on another aspect 

of the ability to pay, the question of legitimate expenses. 

TIle court tended to avoid detailed accounting disputes (but see the income 

and expenses form, appendix C) and worked with a few simple premises: a) in 

practice, two households are more expensive to maintain than one so the standard 

of living must fall after separation if there is no additional income; b) sac­

rifice cannot be demanded of the fa.ther, only prudence or, at least, no conspicuous 

waste; c) that is, the respondent can expect to live at a reasonable level himself 

before he is expected to provide sUJ)port for the divided family. The significance 

of this position, however worldly wise and reasonablE' > is, that the "best interests 

. of the children lt are strongly prejudiced because the court acc1:Ets the notion 

(held also by the respondent) that ~ara!.ion has fundamentally changed the 

. position of the children as dependants, After separation there are two households 

and two sets of expense~. In the intact household, the father1s expenses on 

rent, food. utilities. and the like, also maintained his sIgendants; after 

separation, his income goes f,irst to maintain himself. Maintenance payments 
thus come out of residual income. 

Parallel ambivalence in the court's posture vis-a-vis indebtedness further 

erodes the dependent children1s position. The court could be seen as affirming 

three general propositions: a) that respondents not beggar themselves to 

avold their maintenance obligation$; b) that support payments have first 

priority among debts; mid c) that persons without the ability to manage their 

debts should be directed to counselling and legal relief. Neverthe1.ess, some 

/lien countered suecessfully that it was in no one's interests to pauperize them 

or ruin their chances of future income by forcing them to liquidate their 

remaining assets. So lo~s the bush~~':.~_£ode - which stresses that a man must 

meet his business obligations - takes §ocial precedonc~ over (and has.more seve~ 

pers01!.~l consequences t~an) private famil)C responsibilities, the court shoul d 

~ect s.2me resistance. Certain defaulters clearly see it as in their best in­

terests to choose the less threatening road of neglecting family obligations. 

At present, maintenance enforcement hardly compares with general debt ~~ol1ectjon, 
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restricted credit) and s() forth ill its personal implications. The court's 

only option to restore the family to its preferred creditor position, if personal 

bankruptcy seems warranted, is to put the respondent in touch with financial 
counsellors. 

In these matters, it is important to reiterate that fault should not be laid 

at the feet of the court. The cou: ... t merely reflects the puhlic confusion and 

unresolved conflict about the rights of children versus those of adults (not 

so incidentally their parents), over the position of the family (in its various 

forms), and the appropriateness of state initiatives related to public policy, 
especially social welfare. 

A number of other excuses, tangential or even baldly ill egitimate, are sig­

nificant because they confront the court with other difficult social contradictions. 
Three such examples are noted. 

First, the court consistently tried to bolster the 

legal obligation to pay maintenance \-Ii th the moral sentiment that one should 

love and support one IS cpildren. Some men tried an interesting end rUi1 around 

their legal responsibilities by affirming their moral position. One such excuse 

was that maintenance money was not being used for the children t s benefit but 

for the mother's. In fact, it is the woman as c'ustodial parent 

who is the creditor but the court must regard accusations of her misusing funds 

as extraneous, If the situation were so blatant that it became apparent that 

she was neglecting the children, custody might be at issue (but maintenance only 

incidenta.lly). It would seem that while maintenance is a specially earmarked ex­

penditure for the father, it is essentially general revenue for the custodial mother. 

At any rate, the above excuse was not deemed a legitimate one by the court. A 

somewhat similar argument which the court also parried was that some men felt 

reluctant to payoff arrears still owing to their ex-spouses \<1hen the children were 
grown up and living independently. 

A second significant extraneous excuse revolved around custody and access 

disputes, particularly the latter. Respondents attempted to tie withholding of 

maintenance to difficulties they had with visiting rights, claiming obstruction 

or. ill-will on the part of the custodial mother. The court tried to explain that 

maintenance was not a quid pro quo arrangement; if serious about it, the fathers 

could seek relief through the court. Some men, however, clearly feel that since 

the non-custodial parent's role is reduced to a very few meaningful elements, 

xiv 

denial of a key emotional element like access excuses withdrawal of support; 

the needs of adults again versus the CIJlotional and financial needs of the children 

The final example of this sort is the excuse that a man has a new family 

to support. While the court may l.'cmonstrate that the respondent knew he had 

continuing obligatioI}s to his first family which take legal priority, some 

respondents countered forcefully that the children in their current household, 

to whom they act as father in a more complete sense, have a natural first call 

on their resources. This involves the court in an apparent denia.l of the inter­

ests of one or another of the sets of children with the added fillip that a 

strong position might cause the father as provider to fail his second children 

as he has already failed his first. 

The airing of these and other like excuses leads to a final set of issues 

in the typical shm<1 cause hearing - an attempt to have the respondent make a 

proposal as to how he intends to make good his obligations (assuming he is indeed 

in arrears and has some resources) and a final judgment: an Grder to pay, a 

consent agreement (i.e., one to which the mother agrees), some informal undel'taking 
or the like. 

In about 40 percent of the cases observed, there was at least the promise 

that some arrears would be paid a.nd/or regular payments WOUld-commence. Most 

orders to pay covered only a fraction of the total owed; the referee sought to 

encourage payment and espoused a "half a loaf is better than none philosophy. 

In many cases, a fair amount of legal infonnation was passed on a.nd progress ma.de 

in clarifying the often "messy" and complicated situations. 

1 
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Recommendations for Policy Direction 

If the above analysis is correct, and the problem of child support is 

particularly subject to strain as law and social practice realign, the court 

is placed in the difficult position of having to seek workable solutions where 

compromise serves no one's best interests. Well-intentioned but often ineffectual 

enforcement of generally inadequate maintenance orders does not truly meet the 

i.ssue. In the long term~ we have to work towards a family policy recognizing 

current social changes and trends. As a first alternative, however, and as the 

courtts contribution to focusing public debate: 

\~ RECO~~ND that the enforcing court return to a more consistent application 

of the "interests of society" model which is at the centre of existing legislation. 

THIS RECOMMENDATION IMPLIES: 

1. That the court should reinforce two key propositions -

a) that the Erimarl responsiblity for the sUEPort of children lies with the 

parents, according to their means; and 

b) this responsibility should not be affected by the marital relationship 

("common law", married, separated, or divorced) or by the custodial 

arrangement. 

2. That the court should defend the financial needs of the children (and the 

custodial parent on their behalf) over other creditors. Moreover~ first 

family dependents should be given strict priority as the "preferred creditors" 

over subsequently acquired dependents. That is, if a responsible parent 

intends to take on a second family~ he must take into consideration his 

financial obligations to his first one. 

3. That awards should be set and enforced in terms of &ross income, not residual 

income after expenses and debt service. The court should not look at the 

accumulation of personal debt as an unnatural state of affairs. 

Court-assisted debt consolidation or recourse to personal bankruptcy (so 

long as the interests of the child support creditor are preserved) should 

be considered when necessary, i.e., where they represent desirable personal 

and social tools in upholding the primacy of the family. 

4. That the gaol sanction for contempt of the court order be reElaced as the 

major leverage in enforcement with other mechanisms - garnishment, attaclunent, 

, ; 
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recource to bankruptcy - which attempt to motivate the maintenance debtor 

to rearrange his financial affairs. 

5. T11at child sUEPort should be based, so £a1' as possible, on ~ real costs 

of raising children, apportioned between the pa.rents according to their m.eans. 

To help the court in that determination, they should have available updated 

indices of minimal costs and~ where possible, adjust them to reflect the 

accustomed standard of living enjoyed by that family. Ideally, orders should 

take into consideration the specific needs of the children, which may differ 

according to age and special circumstances. 

6. That orders should be responsive to significant changes in the financial 

circumstances of the parties. Inflationary effects should be rega.rded 

as changed circumstances. (Orders might be written in terms of parental 

incomes relative to average income levels in the area and subsequently 

compared in terms of "constant dollars".) Unlike the other major points 

in this policy, which can. be acconnnodated within exhting legIslation, 

changes would be needed to enable the enforcing family court to vary awards 

originally set in a higher court or in another jurisdiction .. 

, 
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Recoml11endati.ons ~r Procedural ~m and Re.search Follow-up 

Where policy decisions have an increa.sing impact on a problem over time, 

the cases monitored in this stud}' suggest some procedural reforms which 

would have a beneficial impact in the interim and would also be consistent 

with policy initiatives. As well, a number of short-term research goals 

are outlined; studies to provide information on defined management problems in 

enforcement. These recommendations, which are illustrative rather than exhaustive, 
are summarized under some key headings: 

FOl':n of the Order. 

1. Child support orders be payable only through the court and automatically 

monitored for enforcement unless the parents specify another suitable 
arrangement. 

2. One or two standard payment dates, say the 1st or 15th of each month be 

adopted for all orders to ai.d in remembering to pay. 

3. Payments should be payable monthly; this practice to cbe standardized. 

Suitable redrafting of the payment schedules to conform to local practice 

should take place when an award is registered for enforcement in a 
reciprocating jurisdiction. 

4. In keeping with recent practice, orders should specify how support is 
apportioned among the various dependents. 

S. Standardized information dossiers on the orders should be exchanged by 

l'eciprocating jurisdictions where an order is registered for enforcement. 

These should include the financial information available to the originating 

courts and the considerations taken into account in setting the award. 

Recordkeeping 

6. Records should contain all significant enforcement j nitiati ves and be 
reviewed to check for tel'mS of dispositions. 

7. Where appropriate, records hould be computerized for easier access and 

transferability. CAn important secondary benefit is improved management 
control.) 
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Document Service 

8. Substitutional service should be more readily available as an option, 

when the usual method of serving the respondent personally (or posting 

the summons) has failed, especially when there is reason to suspect 
evasion. 

g. Courts should require a S\'lorn statement of home and work addresses and· an 

undertaking to keep the court informed of changes from both parties at every 
court action. 

Orders to Pay 

10. Orders to pay should not be for token amounts of outstanding arrears 
unless this is meaningful to the parties. 

11. Orders to pay shOuld always have a default term specified so that the 
immediate enforcement consequences are clear. 

Public Education 

12. The nature and reason for court sanctions should be made clear to parties 
(especially respecting default prOVisions). 

13. Information packages (in nontechnical language) outlining procedures, 

re::;ponsibili tj es and rj ghts should be prepared for parties; i.e., 

"tailored ft to address their particulal' circumstances. 

I 



xix 

Follow-up Research on Procedures 

14. POlicy on the service of documents needs to be clarified and the various 
options tested and assessed. 

15. The use of bench warrants as a method of getting evasive fathers before 
the court should be evaluated. 

\16. Adjournments should be analyzed to discover any common characteristics 
of cases which are protracted. 

17. The impact of various court arrangements such as the use of assigned 
prosecutors should be studied. 10 

18. Attitudes of both parties to the role of the court and their views about 
maintenance should be researched. 

19. A cross-section of matrimonial lawyers should be canvassed on their per­

ception of the factors entering into maintenance disputes and what sorts 
of arrangements have proved relatively enduring. 

20. Reactions to research findings should be sought from the judiciary and 

enforcement staff and treated as input into the elaboration of study 
implications. 

------ ---------...------
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Chapter 0 Introduct'~n 
---~."'- ..... ,_Q.-. 

Rationale 

The sho"'J cause hearing
l 

is the primary tool used by S.C. Courts in the 

enforcement of (chi1(1 support and IIspousalll)maintenance orders, As such, it 

is important to study the shm'l cause he~ring for the light it throws .m related 

problems at t\'10 levels of concern: the pragmatic one of enforcement itself; and 

the social policy level concerned with the place of the family in contemporary 
society, 

The dramatic 1'i:!'-'; of di ~r02'ce >,'ates in Canada, following legal reform of the 

F(~deral Div~e~ (1968), is only one i'lu!icatvr of the current scale of family 

rupture. That rise is dramatic enough: the national rate went ~lP from 250 

divorces per 100.000 mal~ied women in 1967 to about 980 divorce~ per 100,000 

married women a decade later; i.e. almost quadrupling. The S.C. l'ate is one­

third greater. If we bypass the broader !',ocial i:nplications £01' a mOMent ~ at 

the pragmatic level, the1'e is a very clear and increasing i'U,'QCl.ct on the lIsodal 

backup" institutions, in this case the courts (and more broadly. the justice 
:::,rstom) and \,;el fare. 

It appears that default nn maintenan;(~ obligations has been pp.rvasive for 

a long time, in B,C. no less than elsewhere in the English-speaking world. 

fu"1 initial sub-study of the maintena!:ce enforcement caseload of the Vancouver 

Family Court Con finned that the situation here was \Il{;ll within the reported 

range - that is, the large majority. about two-thirds of the cases, were in 

arrears. The mean value of arrears was calculated at $1,635. an app:.u.'ent rise 
of 7% in less than a year. 

Default on maintenance orders is of interest on t'he level of social policy 

because of what it su,:?gests about the state of heal th of the fami 1.y • Al though 

1-
h

e show cause hearing is ~ situatio:l 1"hich :i s somewhat constrai'r1ed hy legal 

formalities, there are few other contexts which are so rich in tf~:.cms of the 

insight they provide into public attitudes a~out the family and family law. 

In the Vancouver Family Court sample described below, alleged (li.:',faul tel's, most of 

them unrepresented and apparently uncoached, expressed their own pers~)ectives 
on failin,l'; to Support their c'hildren. In turn, they received Tilore or less 

, 
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explicit information from the court on their lega.l (and more broadly, social) 

responsibilities as parent and cx··spouses. This interchangc
3 

and its policy 

implications, form the main foci of the report. 

In sum, the question addressed is: what can we learn about maintemmC"c 

defaul t by considering the exchanges of information and sentiments in SfiOW cause 

hearings? This paper takes one approach - a. descriptive one - to answer that. 

Description is employed because many of those involved in setting policy - either 

directly, as politicians or justice officials, or indirectly, as members of an 

interested public - are unlikely to have more than passing knowledge of the show 

cause hearing. Th\~se small courtroom dramas deserve wider attention because they 

raise many unresolved social issues. 

Methodology 

The form used in recording infol'l1lation on the hearings ,~an be found in ApponJi It 

A. The analysis draws on 11 days of observation in the Yancouver r·amily Court 

spre;:i.(;' over three months. The :researchers sat in on the weekly hearbgs of ""he 

ref"l'ee, a court official specializing in hearing maintenance enforcement case~;. 

We recorded about 100 appearances involving approximately 60 cases. Thus, not all 

,:ases were resolved in a single appearance; Lldeed, some were adjourned several 

times. We caught only the tail-end of some cases and a number were not resolved 
during our courtwatch period. 

Some background infol'mation on the cases, particularly that dealing with 

previous enforcement efforts, was compiled by checking the court files. This 

information is set out in Chapter 2 belot~ and detailed in tabular form in 
Appendix D. 

Outline of the Report 

This introduction is followed by a selected review of the literature and a 

Ch::~1ter \"'hich summarizes some information ::m issu(;)s such as the s:i ze and life­

span of awards, the average arrears accruing, and the extont to which o1"iginal 

orders are varied Cal tered) to meet chanr:es in the circumstances of the partie-". 

'j ~ .; s background material introduces several major enforcement pl'oblems including 
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The very limited pot'/f'~' of the family cvu:rt to deal '(vi th higher court ano especially 

out-of-p'rovince ordelI s ann the rel;Jted :in.<3bilHy to deal with coll,,';:'eral issues 

such as the Don-custr.dial parent's access to his children. 

An analysis of the average time-lapse associated with specific show cause 

procedures providef a capsule sense of other b0~tlenecks. Notable among these aye 

the difficulties j 11 serving defaulters w:H:h a summ('ll1S to appear in court and 

of tracing s me who fail to appear j n court, 

The largest part of the report describes the various elements in a typical 

show cause hea'r:i.ng and then goes through them onG by one. This outline includes: 

a) elici ting rnd considering proposal s for reconciling the matter; and 

b) reaching a conclusion (OY' defeY'r:ing onc and adjourning to a future date) . 

This d:L:.cussion is preceded by some information on the persons typically present 

at the hearing and the courtroom context. 

The show cause hea'ring itself b illustrated to bring out the lines of 

argument made by the parties. Whlle a larg~ number of points are covered, the 

arguments are easy to keep track of bec.ause they are elements of a "story" the 

l'espondent builds up. Each line of a.rgument can be incorporated into the story. 

This description concludes with a discussion of respondents' proposals for resolving 

the problem and how these are incorporated into the referee 1 s dispositions. 

Further discussion of these points. presenting a diffel'ent emphasis, 

follows. The primary functions of the hearing, to collect m.·l~ears and foster 

more regular,payment of maintenance, are separated from the "secondary!! ones 

such 0.5 giving the parties an understanding of their le-gal obligations and rights 

and providing a forum for the play of values on post-divorce parental respon..; 

sibilities. The analysis suggests that these two sets of goals are important 

sources of conflict and misunderstanding in maintenance enforcement. 

The report concJ.J~des with a series of recommendations and observations designed 

to surface these misunderstandings and foster public debate aimed at clar.ifying 

the social issues. The need is clearly for stronger and better-defined policies 

in this troubled area of family law. , 
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Chapter 1 

A Review of Selected Literature 
" 

Maintenance order enforcement, a topic which had generated only a modest 

amount of research attention in earlier decades, became the focus of considerable 

study in the 1970 1s. For the first time, several detailed empirical studies were 

published
1 

and many jurisdictions produced smaller studies or instituted research 

programs.
2 

A selection of this work is reviewed here. 

~ 

A long-standing theme was that default on maintenance was common and widespread.·~ 

Most family legislation now places the responsibility for support on both parents 

according to their means and the ''ma.ternal presumptionll in custody is not so strong 

today as it was a generation ago. In practice, however, tl}e great preponderance 

of awards are for the wife or ex-wife as custodian of the children. It is fathers 

who default, and mothers who must often raise the children in the face of fin-

a.ncial insecurity. For many of the single mothers, disposable income lagged far 

behind that of the non-paying fathers.
4 

Income assistance was often the only 

resort; even mothers in the work force, however, tend to be under financial 

pressure as average female earnings have been much lower than the male average. 

The other side of the concern with pervasive default is that enforcement 

mechanisms to collect maintenance arrears are not up to the task. S The failings 

are partly on the social policy side, where parental responsibility and state inter­

est in child support are not clearly delineated, and also on the side of procedures, 

manpower, and technology. In some sense~ the very ineffectiveness of the current 

system protects it from the full force of the problem, as delays and costs in 

trying to enforce through the courts are found to contribute substantially to 

the reluctance of many single mothers to secure their rights to support. 6 Before 

continuing with some of the aspects of enforcement that have been singled out in 

the literature, it is useful to consider some underlying questions. 
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The high incidence of default raises the question of whether awards are 

set at an unreasonable level. The literature suggests that awards do not 

go very far towards meeting even 
7 one study, the median figure in 

the minimal costs of raising children. In 

a B.C. sample hovered around $100 per. month, 

l"ncome allowed to single mothers on welfare. which coincides with the incentive 
. . d h t thO allowable income ceiling For such cases, it would be hypotheslZe t a. lS 

1 0k l"h d of attempting to collect depresses award levels (and also reduces the 1 e 1 00 

th iling revert to the 
OJl arrears, as repayments in excess of the $100 per mon ce 

government). 

Quanta' are set in different \</ays in different jurisdictions: same judges 

have informal rules of thumb; some jurisdictiol1S use reference schedules of costs 

of 1i ving and guidelines for computing available income to establish awards, 

subject to judicial discretion. 8 There is Uttle evidence that juriSdictiO~S 
o 'itably and some eVldence using such guidelines reallocate parental lllcome more equ 

1 9 It thus appears that suggests that guidelines tend not be be adhered to close y. ." . 
consistency of application of guidelines throughout a jurisdiction 15 dlfhcult 

h · 10 In any event. the investigative capacity of the c()urt to crosscheck to ac levc. _ 
the parent's statements of financial circumstances is limited . 

1 1 dly excessive, it has If the general sentiment is that award leve s are 1ar 

also been contended that many d'efaul ters indeed have the ability to pay. In 

support of this, empirical 

portionately more of their 

studies have shown that low-income fathers paid pro­

income in child maintenance than their wealthier 

11 0 h O those with orders from counterparts,' Another study of defaulters (In t 15 case~ 

another jurisdiction) indicated that their average award was lower than th~~e 

typically awarded in that jurisdiction but their payment record was worse. 

Defaulters come from a wide range of occupations and failure to pay was not 

clearly linked to low income. The observation that defaulters tend to come up 

h 1 t · has also been put fOT.\'>Iurd to suppo: with the money when faced wit a gao sane lon 

the contention that the order could have been '·paid. A notable study in Michigan 1" 

suggests, however, that some defaulters, who have, chronic financial management 

problems, manage to borro,.,. money from relatives 01' friends to avoid gaol, and tIm 

displace the responsibility for the support of their children onto other. Arguab 

many fathel's who are able to pay avoid payment or pay erratically. There are hOl'? 

h
.. 14 

few empirical studies of why t IS IS so. 
f 
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Enforcement strategies are based on seve1'al general assumptions though. 

First, non-payment is used as a weapon of retaliation or a bargaj ning chip in 

the continuing battle between the ex-spouses. Here the court tries to sever 

the issues - often involving disputes over custody and access - and, through 

the offices of family court counsellors and the like, may attempt to mediate 

a better arrangement. 16 A second assumption is that default is a defiant 

reaction against the legitimacy of the order (and perhaps of the court's right 

to intervene in a personal matter). The enforcement strategy here is the 

application of contempt of court sanctions, most notably short gao] sentences 

for default of an order to payor the use of a warrant to bring the man before 

the court. Third, default maybe a ra.tional al1ocation of resources, the 

defaulter calculating that cumbersome enforcement procedures will allow him to 

delay or evade payment and resources can be expended elsewhere. The enforcement 

approach in this regard is either to streamline and toughen up the enforcement 

response or to apply involuntary payment mechanisms such as garnishment of income 

or accounts, attachment of property~ or applying pressure through requiring 

the posting of a performance bond, registering a lien on property, or the like. 

This model of man as a rational (if irresponsible) calculator of costs and punish­

ments is congenial to the courts. 

The mix of motives among defaulters is not established; hmo,lever, enforcement 

p:r:ograms have been evaluated to try to isolate features which improve payment 

rates. The most influential study of this sort, in Michigan, focused, in a 

preliminary analysis, on the most striking aspect of that jurtsdiction's enforce­

ment efforts; that is, the relatively heavy use of gaol sanctions (up to one year 

in anyone instance).17 Application of the gaol sanction was strongly correlated 

with increased collection rates. In the final analysis,18 the finding was generaliz 

and modified to place priority on the establishment of an effective (and self-starti 

monitoring system without which the threat of gaol did not secure high rates of 

compliance. 

This closer look at enforcement procedures revealed some aspects of decision­

making by the state agency empowered to collect support (the Friend 0-): the Court) 

and other officials. Fathers who were paying regulaTly were rarely gaoled for past 

I. 
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arrea-rs, sheriffs in one county were not highly motivated to seek out defaulters 

from another county J and service of a shO\v cause summons in one particular county 

often prompted payment prior to the hearing date. In general, it was concluded 

that enforcement variables were more influential in determining payment levels 

than were characteristics of fathers. 

This study raised several areas of concern regarding enforcement tactics. 

Due process safeguards were generally not given a high prio-rity, heal'ings were 

often disposed of in several minutes, rather lengthy gaol terms (six months to 

one year) we-re often set even though lighter sentences appeared to be as effective, 

and groupings of offenders most subj ect to gaol terms hlC'luded those \.;i th chronic 

alcohol problems, the chronica11y unemployed. those with welfare-dependant families. 

and offenders from lower socio··economic groupings. At times, a moral izing approach 

seemed to eclipse more rational approaches to maintenance conflicts. The study 

concluded that although gaoling appears to be effective in terms of recovering 

arrears, mandatory deduction of support from wages may be the more rational 

method of ensuring support payment, notwithstanding problems related to the 

invasion of privacy, the cumbersome nature of such a scheme, and so on. 

A number of studies have considered the limitations of particular enforcement 

mechanism. The show cause hearing in itself is no guarantee of effecting collectior 

even if an order to pay is made against an adjudged defaulter; default on the new 

order may be as likely as default on the original one. 19 

There are various limitations to garnishment of wages,. ir.cluding the exemption 

of certain groupings including federal employees, armed forces personnel, and the 11 

(These exemptions have been strongly criticized as contrary to the public interest.') 

In addition, the administrative burden on the employer to calculate and divert moni· 

and weak statutory sanctions against those who fail to comply, or declare that the 

employee has left, been laid off, and so forth, represent prac,tical barriers, 21 

Moreover, wage assignments are not applicable for the self-employed, the transient, 
22 

or the unemployed. 

f 
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Legal eonfusion in the area of maintenanee enforcement also clouds the 

effort. There is some controversy over the preferred status of the maintenance 

order creditor.
23 

Despite often lengthy delays in bringing a case before the 

court, some courts continue to limit their orders for repayment of arrears to 

one year's worth. Attempts to eliminate this so-called "one year Tule lt on the 

grounds that it has no tl~e legal standing nevertheless face several precedents 
in case law in which the rule was applied. 24 

A more serious problem relates to reciprocal enforcement of maintenance 

obligations bet\'Jeen jurisdictions. For one thing, not all jurisdictions have 

such bilateral agreements.
2S 

Where these exist. the reciprocatjng courts may use 

quite different approaches and have divergent expectations, each waiting for the 

appropriate document or supplementary information to be submitted or transferred, 

often with considerable delay. Clearly, at jurisdiction which is not effective 

in enforcing its own orders will not do any better WIt 1 reclproca ones. • 1 • 1 26 

A 1970 Canadian study catalogued long delays and noted that most reciprocal 
27 

orders did not recover any money. Limited success is still very much the 
subject of commen~.28 

A review study sununarized many of the difficulties note 1.n t. e Iterature. d · h I' 29 

Gaol sanctions were seldom applied; low ceiJings on garnishment sums in some 

jurisdictions served to thwart full recovery of arrears; and transients \I[ere 

hard to find. Others h.ave suggested that courts have not been scrupulous 

enough in informing those who come before them of their rights and options and~ 
because there is little monitoring by appeal courts, may 

k .. 1 11 . bI " 1 30 and ma e decIsIons on ega y questlona e prlnClp es. 

conclusion reached was that most (U.S.) state and federal 
. . 1 ff' b 31 reVIewed were margInal y cost-e- ectIve at est. 

conduct proceedings 

Another rather pessimistic 

enforcement programs 
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Some recent studies in British Columbia 

A study of automatic monitoring procedures related to maintenance default 
32 . in two regions of British Columbia was recently made available. The automatlc 

monitoring program, implemente 1n > appeare d · 1978 d to confirm one axiom of the 
available literature: that maintenance payments increase when a more aggressive 

enforcement program is sponsored. The research added the caveat that returns 

may be slight .in regions which have already established relatively high collection 

rates. It was not, however. altogether clear whether the most effective next step 

should be in the direction of mor.e efficient procedures such as computerized or 

mechanized information-processing, or, as the report suggested. in estabUshing 

a larger complement of enforcement staff + Other noteworthy findings \.zere that 

Sheriff Services staff indicated serious problems in effecting service of 

summonses and the anomaly that although garnishing wages and warrants of 

execution tlJ'ere believed to be effective in making fathers pay, they were not used 

extensively. Registration against property in the Land Registry was also rar.ely 
employed as an enforcement strategy. 

Prior to implementation of the automatic enforcement program, levels of 

defaul t were demonstrably high with 80 percent of applicants surveyed not receivin, 

their maintenance at some time. Of more direct interest to policy-making was the 

finding that 77 percent had attempted to enforce their order at some time but only 

45 percent of the clients felt they had been successful in having the order enforc( 

Client satisfaction l"as not particularly high ~ with less than half describing the 
program as lIvery helpful iI. 

An in-house study directly related to the authors' research was produced 

by the Administrator of the Vancouver Family Court with the aSSIstance 0 sta . . f ff 33 

This unpublished report serves as a useful point of comparison with the authors' 

results and a brief synopsis i.s presented prior to discussing the results of the 
empil'ical study. 

Service problems were noted in that 36 percent of persons sunmlonsed to show 

cause did not appear on the date set for first appearance. Delay We.5 rather 

common; only six percent of first appearances resulted in a final disposition. 

, 
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Show cause proceedings too C J ... _ • 1 11 7 days f~.I.om ~ssl'ance of a summons to the date of 

a disposition. On average, approX1mate y . 1 one-thl" rd of the arrears claimed under 

garnishing orders were paid out; however, no money was received in 43% of cases 

studied, and, on average, 77 days elapsed between commencement of the action and 

pay-out when no dispute was registered. Additional problems with garnishing orders 

included problems in establishing the defaulter's place of employment, a statutory 

time-lapse to permit service of a ''Notice of Money Paid In, If and so forth. In 

keeping with the study mentioned earlier,34 registrations against land, warrants 

of execution, or attachment orders were not extensively used. The in-house study 

concluded that greater recovery of arrears would require more IIteethl! in the 

enforcement process and underscored a number of statutory considerations which 
could contribute to court delay. 

Summary 

Problems associated with the determination and enforcement of support awards 

have recently attracted greater attention from many organizations, including 

government agencies. Support-related problems include relatively meagre awards 

(relative, that is, to the needs of the first family), extensive default on support 

obligations, and widely-reported difficulties of enforcement when default occurs, 

The available literature provides evidence of jurisdictions which attempt to solve 

these problems via guidelines to determine quanta, administrative agencies to 

locate defaulters and secure arrears, expanded powers of the state to locate de­

faulters, more sophisticated information-retrieval systems to monitor cases, 

greater reliance on garnishment, attachment, and the gaol sanction, improvement 

in reciprocal enforcement procedures, and increased pressure on jurisdictions 
to enhance their overall collection rates. 

The literature questions the assumption that defat\l ters are in arrears due 

to inability to pay - the sol~ defence in show cause proceedings 35and indeed 

there is evidence that many well-to-do spouses refuse to honour their maintenance 

obligations. It is nevertheless premature to make definitive statements about who 
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is most likely to default, OT'to uncritically accept theories of default and 

payment. The lack of adequate, comparative data on defaulting fathers is 

paralleled by limited information on mothers I reactions to separation and on 

the perceptions of both parties regarding negotiation and endorsement of main­
tenance orders, 

The greatest attention of policy-makers and researchers currently seems to 

focus on ways of streamlining maintenance procedures, keeping in mind that time, 

resources, and funding are far from abundant. Dramatization of the ineffective 

aspects of related state procedures, concerns about cost-recovery, and pressure 
36 

from consumer groups, have contributed to official concerns over maintenance. 
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Chapter 2 

1 Background Data on the Maintenance Awards 

2.01 The lifespan of the orders 

Our sample consists of 68 cases which we were able to cross-check in the 

court files. The original orders were made as far back as 1955 in one case and 

as late as the end of 1979 in others. Nine percent were made before 1970, another 

34% before 1975, and the remaining 57% from 1975 to date. 'the average order 

before the court for enforcement originated in 1974-75; i.e., it was about five 
years old. 

Maintenance orders tend to fall into three categories. A handful _ 4% _ 
2 

are for Itspousal
ll 

maintenance only; 319., cover the custodial parent (in all 

cases in our sample, the mother) and one or more children; and the bulk _ 64% _ 
are restricted to child-support. 

parallels a cross-sectional sample 

sample, the comparable proportions 

In this regard, the courtwatch sample closely 

we drew in 1978 in the sam.e court. In that 

were 7% for spousal maintenance, 29% covering 
mother and children, and 64% for child support alone. 

"Alimony" is therefore a very residual element in maintenance cases. While 

spousal maintenance awards may persist as long as there is need, many a.re rescinded 

when the dependent "spouse I! remarries and the general trend is for awards to be 

for a relatively short duration, deSigned to enable the ex-spouse to make the 
transition to a self-supporting member of the work-force. 

Child support obligations generally terminate at age 18 (16 fOor awards 

made under the Children of Unmarried Parents Act) or earlier if the child is 

living independently or has married. Given that the average age of the youngest 

child at the date of divorce can be estimated at nine years~ one might expect 

orders to have an average life of nine years. Thisyhowever, neglects the fact 

that arrears accrued over the course of the order remain payable; thus, a child 
support case may remain active indefinitely. 

-----------.....------
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2.02 The size of original awards and the dependants covered 

The average original award was for 15. per mon . $ 6 80 th The bulk were lower, 

however: half were for $110 or less per man • , th That is 35% of the cases had 

all or part of the al~ard for the spouse. bearing in mind that some of these 

were purely nominal - one dollar awards - to keep open th'i~ possibility of 
varying the amount 

dependants in all. 
should circumstances. merit. This average award covered 2.3 

The average for the 96% of the orders which had a child 

support component was two c 1 ren~covere . h 'ld d Since quanta were not always broken 

down as a set amount for the ex-spouse and so much per child per month, only 

a crude average could be calculated. This worked out to $67.94 per dependant per 
month. 

An equally crude comparison was calculated, using the GAIN rates for 1975 
(the or~g~nat1ng year ... of the average award). A single adult was eligible for a 

basic rate of $160 per month, a single parent with two children for $320 per 

month; thus, in effect, $160 per month was for the two children. 3 The comparable 

benefit for combined spousal and child support averaged $212.80 per month, 36% 

greater than the average maintenance award. 

2.03 Court of Original Jurisdiction 

The originating COHrt and jurisdiction have considerable implications for 

enforcement. (and see sections below), In this courtwatch sample, 77% of awards 
originated in B.C. The remainder originated elsewhere, mainly in the Canadian 

provinces from which large migrant flows come to B.C. (e.g., Ontario, Alberta, 

Saskatchewan) and, in the few foreign cases, from the U.K. and the western U.S. 

The extra-provincial cases are enforced here under the Reciprocal Enforcement of 

Maintenance Orde~ (REMO) Act which reflects bilateral agreements between juris-

dictions. Few people pretend to be expert in the matter. From an enforcement 

perspective, however, the pra.ctical difficulties of dealing effectively with a 

case in which the party is not easily accessible to the court tend to swamp most 
4 of the subtle differences. As a class, REMO's are difficult to enforce and 

. 5 
this problem is a prominent one. 
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Even for awards orlginating in B.C > h.owevel', there :lr€' enforcement problem!". 

Tht- difficulties of dealing ivith a 1"P spondent living '1<; some remote "orner of the 

p'rovince can approximate those of REMO cases. There are a 1 sc some differences 

in procedure amoung courts within th€- province; for example, some ,iudges take 

the -posj tion that. show <.:ause or variations should be heard befo:tf'l the .Judge who 

made the origina 1 award and thus they may deny requests by the part1e~ for trans·· 

fer of case fitec; to another court, There are also enforcement jmpltcations for 

orders t'lh ich originate in the Supreme Court of B.C, (36% of the award~ 1 n thJ fo, 

sample'" The £ami 1), court fa provindal court) j ~ empowered to enf()r~e Supreme 

r.ourt orders registered with it in the same manner that it enforc.es its own ones 

The fam; ly crmrt. is not J however 1 empowered to vary the terms of orde .... s originating 

from the supremt" court level. The precise legal i.mplications of these restru:tions 

are matters. of interpretatjon and different judges takE\ more or J e.% leeway. 

The bulk of the orders under consideration here are court (\:rders - 62%. 

(J.ncluding many REM:)'s,) .28~o aL'e consent ordel's; and 11% are separat.:iol) agreements 

It ha~ been hypothesi.zed that sepa't"Cltlon agreements and consent orders, because 

they arf. arrivpd at by negotiatlOn betl\Teen the part1.es. are less .llkely to run 

ULto default. Th<-' differences between these types <l& to quanta a-r-e not stat i.~-. 

tic8!ly :;;ignificant although the dlrection of the spread is :interesting. Court 

orders average $143 per month, consent orders $173 per month. and separation 

agreements $193 per month. It is impossible. however. to determine from our 

data whether this reflects official presumption!'= about court-ordered awards, 

c: I i.enl: characteristics J or a combination of two. 

2.04 Trends in the Awards 

Given the small number of orders under consideration . 68 made over a decadE: 

01' more we cannot expect any clt::lar pattern to be evident. Moreover: i\le must 
be caut.i.ous about the inferences based on a retrospective sample since we simply 

do not know ~ 7 there is a bias in those orders which tend to remain in the enforce· 
ment fil es. N(;vertheless J despite the absence of a set formu] a applied by judges 

in setting awards, recasting the awards in terms of average support levels pel" 

, 
, 
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dependant indicates that awards do follow some general trends. 

On average, the award per child rose 41% frclm the first half of the 19'10' s 

to the second half of that decade. Awards which were designated for the support 

of the mother as well as the children went up much more, an average ~f 96% per 

dependant. It appears that the bulk of this increase is for the main~enance of 

the mother. It is important to note that if inflation and the shrinking size 

of families were taken into account, these absolute increases in the awaxd levels 

would be much reduced. 

2.05 Arrears 

For this sample, arrears averaged $3,235; nearly on~-half of the fathers 

were $2,000 or more behind in their payments. For a sample of all enforcement 

cases monitored by the family court, the average arrears would be smaller because 

only abqut 60% of the cases are in default at anyone time. On the other hand, 

a minority of cases fa11 very seriously in arrears; 10% of arrQarages calculated 
6 by the enforcement staff in early 1980 were over $7,000 - one case was over 

$40,000 behind. The courtwatch sample was not quite so extreme; the largest 

arrearage in any of these cases was $18,000. 

Arrears are a reflection of the relative difficulty of enforcing different 

kinds of orders. Because Supreme Court ord.ers cannot be varied (or rescinded) 

in the family court, and because action in the higher court tends to require 

legal representation and a certain amount of expense, additional pressure is 

placed on the "cheap and easyfl enforcement tools, most notably show cause hearings. 

Just as Supreme Court orders tend to be associated with greater arrears, out of 

province orders (REMO's), expressed in terms of months of payments missed, are 

clearly a problem area. They can only be varied in t}1e originating locality. 

As we would expect, given the pressure on enforcement, and procedural delays, 

arre'ars tend to increase over the life of the order. 

, 
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2.06 Variations 

An application to vary is heard in court in much the same manner as is an 

original application for maintenance. It has to be brought in the court of orig­

inal application for maintenance. Thus, there are barriers of time and expense if 

the'order is an extra-provincial one and also if the order originated in the B.C. 
Supreme COHrt .. 

This point seems to be related to a major observation - applications to 

vary were not made as often as the situation of these show caus'e respondents 
w9uld have suggested they might .. 

The original award was varied in 63% of these cases. The overall average 

was only 1.03 variations per case. Only 14% had been varied three or more times, 

and none more than five times. Awards made more than five years ago were no more 

likely ,to have been varied subsequently than more recent ones. 

Twenty-three percent of applications to vary were dismissed or withdrawn. 

On the other hand, in 37% of the cases, arrears were cancelled or reduced. 

On average, a substantial sum of $1,980 was forgiven by the court. Virtually 

equal numbers of applications resulted in an increase in the award level, a de­

crease in quantum, or no change. Changes in award level seem to be strongly 

related to changes in the number of dependants covered. We do not have enough 
financial data to test the relative strength of this factor. 

2.07 Show Cause Statistics 

An average of 4.2 show cause summonses were issued per case in the sample. 

Issuance of the summons followed a mean of 13 days after the request for court 

action was made - in the first instance usually by the custodial mother. Thirty­

six percent of these initiatives failed because of. inability to serve the alleged 

defaulting father with the summons. Where successful, the median length of time 

to effect service was 12 days; 90% were served l'lithin a month. The median time 

a respondent father had to prepare for his court appearance was 10 days. 
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Forty percent of the show cause actions which reached court were resolved 

at first appearance. This brought down the average number of adjournments to 

around one per action and the median time between first and final court appear­

ance to 27 days. Overall, then, the median time period from request for court 

action to disposition for cases which came before the court was just over two 

months, while a minority of these, perhaps 10%, dragged on for more than a year. 

For the show cause proceedings that went forward to a disposition, 32% 

were dismissed or withdrawn, 24% resulted in consent agreements of some kind, 

and 44% ended with an order to pay judgement. The average order to pay recovered 
20% of the arrears in question. 

, 
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Chapter 3 The Courtwatch 

Section I Background 

3.01 The Court List 

In the Vancouver Family Court, the referee has been sitting Mondays with 
~ 

a list entirely made up of maintenance order enforcement cases. The load varied 

from week to week. If the court list was long, it was broken into morning and 

afternoon sessions. Hearings began at around 9:30 a.m. and continued. with a 

coffee break in the middle for the court recorder and staff, until noon (or earlier 

if the list was exhausted). After~oon sessions started at 2:00 and completed the 

list. 

We courtwatched for eleven consecutive Mondays, nine of them only in the 

mornings, two at both morning and afternoon sessions. Those 11 sittings had 

121 hearings scheiluled~; Le., and average of 11 cases per hearing, and a range 

of from four to 17 cases. Some cases were already in process at the date we began 

our courtwatch and others ha~ not yet been resolved at the date we ended. The 

following table summarizes the throughflow. 

Table 3.01a Scheduled Hearings1by Appearance 

Average 
N % per list 

No ServJ.ce - struck off list 30 25.4 2.7 

No Appearance - Bench 
warrant ordered 7 5.9 0.6 

First-Appearance 49 41.5 4.5 

Subsequent Appearance 32 27.1 2.9 

118 100.0 10.7 J 
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Table '3.0lb Schedule Hearings and Outcomes 

Average 
N % per list 

Hearings which did not 
373 go forward 31.4 3.4 

Hearings which did not 
involve a disposition 40 33.9 3.6 

Hearings which resulted 
in a disposition 41 34.7 3.7 

• 100.0 10.7 118 

The number of hearings was cut by a quarter by failure to serve the 

respondent. A further small number of respondents had been summoned (or were 

scheduled for another appearance) but failed to appear and warrants were issued 

for their arrest. On the other hand, about half of the cases which went forward 

resulted in a final disposition. 

3.02 Waiting Before the Hearing 

For a morning sitting. respondents (the alleged defaulters who ~st "respond" 

to the charge) are summoned for 9:30 a.m. Although cases are numbered on the cour 

list, because of the variable length of time required for hearings, no more 

definite time is assigned. Cases are called in an order determined by who is 

there and ready as much as anything else. By request - as for example when a 

lawyer is involved and needs to get on to other courtwork - that case may be amonf 

the first called. In general, however, people have to be prepared to give up 

half a day to attend court. 

The court list is posted on a bulletin board in the entrance hall but few 

people appear to check it. Rather, people go (or are directed) to the waiting 

rooms, really a large room partially divided down the middle. There are small 
I 



20 

tables ringed with chairs and a selection of popular magazines on a larger table 

at one end. The partial di vis ion of the "doubl e fI \..,rai ting room is important. 

If opposing parties must spend the hours waiting, and relations between them are 

strained, it is more comfortable for each to sit in one of the waiting rooms and 
so.put some social distance between them. 

Ten or fifteen Jninutes before court-time, the sheriffs callout the names 

on their court lists and have people identify themselves. The sheriffs tell 

them what court they will be called to, and begin to organise the order in which 

cases will be ca1led. When a party to a dispute identifies himself (herself), 

he may be asked whether the opposing party is present or expected to appear. 

This is hardly an unreasonable question but it is a sensitive one for some persons 
and elicits the occasional touchy reply. 

During the course of the morning, other business is transacted in the waiting 

rooms. People meet with their lawyers, ask questions of the sheriffs, confer 

with ex~spouses to try to come to consent agreements t.hey can take before the 
court, and so on. 

3.03 The Setting 

The bulk of the show cause hearin~we observed took place in court rOOM 

three, one of four sma1l courtrooms in the Vancouver Family Cou:rt on Yale Street. 

The courtrooms are paired, odd and even, each pair sharing a short entranceway off 
the ends of a large 10uble waiting room. 

Courtroom three, schematized on following page, can be thought as being 

divided into three slightly cramped areas: the raised judge's desk; an area for 

court personnel which is defined by an L-shaped table - the court recorder in the 

centre and the sheriff, acting as court clerk, on one side; and the 'public' area 

beyond that table, the area where the parties are seated on chairs or on a bench 
against the back wall. 
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FIGURE 1 COURTROOM'LAYOUT 
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As we shall see, in many cases only the respondent is present. The petitione 

(that is, his ex-wife)· may also appear. The parties to the actit'n may be represen 

ed by a lawyer (or law student or other spokesperson) and accompanied by others -

a friend, relative, new spouse, or translator if their English is poor. These 

latter people, the translator excepted, would ordinarily constitute the only 

"public" or spectators at such hearings; there is no separate public gallery. 

The researchers occupied the two chairs in the corner, a rather close observation 
. 4 post, 10 feet at most from the partles. 

3.04 Appearance in Court 

Show cause hearings in the referee'S court are relatively infdrmal. Only 

occasionally are parties in court at the entry or exit of the referee, so the 

ceremony of "Orcier in Court! All rise!" does not set the scene for them. Rather, 

the parties ent(~r a court already in session. The sheriff consul ts his list, 

suggests to the referee who he will call next, hands the case file to the referee, 
and goes to call the parties. 

, 
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In 43% of the 83 appearances we coded, only the respondent was present; in six 

percent, both respond~nt and petitioner appeared; and in four per cent, the pet­

itioner appeared but neither the respondent nor anyone representing him did. 

In one quarter of all appearances counsel for the respondent appeared. In 16% 

someone representing the petitioner appeared, but in only one case (two appearances) 
were both sides represented by counsel. 

A variety of others attended, presumably to provide moral support. These 

included new spouses, friends, and relatives. As well, some others were there 

to take an active role; one father spoke for his young adult son, and three cases 

required translators. Overall, the respondent or someone speaking on his behalf 

were present at 88% of the appearanc$, the petitioner or someone representing 

the children's interests in 24% of appearances, but in only 12% were both sides 

represented. By way of summary, it is important to consider that 60% of all 

appearances involve only a single person,·usuallY the respondent. 

Having called in the parties, the sheriff also seated them. If counsel 

were involved, the lawyer would seat himself (herself) and also the client, 

either next to himself on the seats facing the referee or on the bench behind. 

If a respondent were alone, he was generally seated in a chair but some preferred 

the bench or stood until the referee invited them to sit. Petitioner's counsel 

would take one of the chairs, but the petitioner was seated on the bench. When 

both petitioner and respondent were present, they were generally seated more or 

less at opposite ends of the bench. The bench was as far back in the court as one 

could get. Thus others- friends, relatives and the like - were always relegated 

to this bar1 rung, serving as the "publ ic gallery". 

The deputy sheriff formally announced the case by its court list number 

and the names of the parties involved, noting whether the respondent and petitiuner 

were appearing. The referee greeted the parties. If counselor an agent appeared, 

they introduced themselves for the record as in any court appearance. 
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3.05 Court Time 

The show cause hearing in the referee's court is a summary proceeding 

designed to reach a quick conclusion. If that is not possible because further 

preparation, oral evidence, or documentation are necessary, the case is adjourned. 

The referee does take the time to go over the central issues, to exchange infor­

mation, and give some direction. The pace, however, is quite different from that 
in a registrar's hearing ;n s p ~ .... u reme court .Lor example, where similar issues 
might be argued in detail. For the courtwatch sample, the mean "court time" 

(time actually before the referee) was 9.3 minutes, with a median of only just 
over six minutes. The 1 t h . onges earlng we attended took 47 minutes. 

Mean length of time in an appearance is a fairly straightforward reflection 

of the nature of the proceedings. The table below outlines the relationship. 

Table 3.02 Court Time by Outcome 

Outcome: 

Court time in 
Minutes 

1 - 5 

6 - 10 

11 + over 

total 

Average court time 

Dismissed 

7 

4 

1 

12 

5.6 

Struck 
Adjourned off List 

22 2 

12 3 

5 0 

39 5 

6.4 7.0 

Consent 
Agreement 

2 

3 

5 

10 

14.0 

(chi sq. = 24.1011 with 8 d.f., significant at .055) 

Order 
to Pay 

5 

2 

11 

lR 

16.4 

Overall 

38 

24 

22 

84 

9.3 

, 
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In general, the referee could quickly determine if the case was straight­

forward: two-thirds of the appearances fall into the categories of dismissed, 

struck off the list, or adjourned. Thus, in cases wllere there was a clear-cut 

valid excuse for non-payment, resolution came quickly. Cases were dismissed 

after an average of 5.6 minutes. Situations where the respondent needed more 

time, wanted to consult a lawyer, or whatever, were also expeditiously handled; 

adjournments \'lere granted after 6.4 minutes on average. In the handful of cases 

where the respondent had not been served with a sumnlons and the case was struck 

off the list but we recorded an "appearance" because the petitioner or her 

representative was there, anticipating action, it took only a short time -

seven minutes on average - for the referee to expl~dn the situation. 

A substantially longer hearing resulted when negotiation was required. 6 

Thus, for appearances which ended in an agreement by consent (usually a proposal 

as to how to repay arrears made by the respondent and accepted by the petitioner), 

the average hearing lasted 14.1 minutes. When the referee had to determine the 

terms of an order to pay towards arrears, court time averaged 16.4 minutes. 
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Section II The Hearing 

3.06 Overview 

The show cause procedure was schematized for purposed of easier recording 

and analysis. 7 The presentation here follows this outline: 

1. On the first appearance, the referee normally went over the particulars 

specified in the summons to show cause (section 3.97). 

2. Special attention was usually paid to the amount of alleged arrears. The 

respondent might acknowledge the figure or challenge it (section 3.09). 

3. The respondent was queried as to whether he was prepared to show cause 

or if he wanted an adjournment to get legal advice, prepare documentation, 

take related action (notably to make application to vary), or the like. 

4. If the hearing continued (or when it resumed at another date), the respondent 

would present an argument, either formally showing cause or informally going 

through his explanations. In this he might be guided by his counsel (if any) 

or the referee as to what was pertinent. The basic documentation required 

was summarized in an outline by the referee8 (sections 3.10 - 3.12). Some 

respondents who had not completed the outline were asked to do so and the 

hearing was stood down temporarily. 

5. The referee might solicit or the respondent might offer one or more proposals 

for satisfying the order. The referee would provide guidance as to what 

sort of proposal might be incorporated into an order to pay, would require 

the consent of the petitioner, or would be accepted as an informal under­

taking (section 3.13). 

6. Finally the referee would then make a disposition and go over its terms 

(sections 3.14 ~ 3.15). 

, 
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This sequence of steps could be shortcircuited at any point if it became 

clear that an adjournment were necessary. Depending on the circumstances, 

subsequent hearings would pick up the line of argument or begin with a report 

on the action taken in the interim, e.g., progress in securing documents, in 

taking related action in another court. or whatever. Resolution of the situation 

by the parties themselves or by the respondent paying the arrears would also 
truncate the hearing. 

3.07 Reviewing the Particulars 

At the first appearance before the referee (56% of the appearances we observed 

fall into this category)~ the referee reviewed the particulars with the respondent, 

especially if he was not represented by counsel. The referee confirmed that the 

man was served with a summons and then went over its main points. These cover 

the respondent's full name, the date, place, and court at which the maintenance 

order in force was made (sometimes with a notation as to the act under which the 
9. order was made or what sort of order Yt was), the amount and terms of the order, 

the recipients (his ex-wife and/or the number of "infant" children) ~o and the 
11 d f 'f' d 11 arrears a ege as 0' a spec~ ~c ate. 

The question of arrears is frequently at issue; the other points are not 

usually regarded as problematical. Nevertheless, in a. handful of cases, the 

respondent corrected the particulars. One objected that his name had been spelled 

incorrectly over the years. Another c:omplained that the order was for four child!' 

and that was a mistake: he had only three and wasn't sure if one of those was his. 

3.08 The Respondent's Position 

After going over the particulars, the referee generally asked the respondent 

"his position". 12 If the man appeared not to understand. the !'ef~ree rephrased his 

question in terms of whether the respondent was prepared to deal with the issue the 

and there or wanted to seek legal advice. Table 3.03 outlines the responses. 
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Table 3.03 Position by First and Subsequent Appearance 

First Subsequent 
Appearance Appearance 

Prepared to show cause 16 10 26 
Wants to consult counsel , 
prepare documentation 5 2 7 
Wants to seek variation 13 9 22 
Reporting on parallel action 

8 8 in another court 

Lawyer needs rescheduling 
6 2 8 Needs an interpreter 
1 1 No position recorded 
7 4 11 

48 35 83 

The table reflects "final" positions in that, in 11 hearings, the respondent 

changed his position~ in the bUlk of cases from feeling prepared to show cause to 

wanting to make an application to vary., Positions taken at first appearances 

~iffered significantly from those taken in subsequent hearings but only because, 

ln 20% of the latter, a variation application had been made in another court. 

Overall, in 40% of the hearings, the responden~ began by stating he was prepared 

to show cause and in 35% he decided to seek a variation (or reported on progress 
in that matter). 

While most respondents who felt ready to go ahead did so, having to state 

a position seemed to cause some to reconsider, to wonder if the situation was more 

serious than they had believed. Their search for indications of the gravity of 

their situation paralleled a more significant interaction detailed below (p.39), 

when certain respondents tried to decide if it was lY'orth the expense of applying 
to vary their orders in the supreme court. 
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3.09 Challe?~ing the Arrears 

, , 
•• < 

The refE!ree generally asked respondents appearing for the first time if they 

agreed with the amount of arrears alleged in the summons. 13 On this occasion) 

37% affirmed them, 45% claimed (sometimes indirectly) that they were partly or 

wholly inaccurate, and an interesting group of 8% were unsure. One of the latter 

responded: "Something like that, I'm not counting. Six thousand, eh? Maybe, 

it doesn't matter anyway." 

In fact, one might suppose that few respondents are likely to have kept exact 
14 tallies of arrears. In one case, for example, the arrears alleged were a very 

large s~m specified to the last cent, representing just oyer 46 months of missed 

payments. If this situation would defeat all but 1;h05e with accounting proclivities, 

a larger fraction of the respondents might be characterized as not keeping very 

good track of how the money goes. We will take up this point again in the 

discussion below. Here we focus on the 45% who contested the arrears. This 

constitutes a first line of defense. Challenges fall into several categories 

which are illustrated in turn. 

A. The first was not a defense at all but an upward correction of the arrears. 

Faced with alleged arrears of nearly $10,000, one respondent 
stated matter-of~factly that he thought the actual amount 
was rather more. This turned out not to be material. 

B. In a small number of cases, the respondents affirmed the accuracy of the 

arrears as stated but noted that they had paid them after the affidavit 

of arrears was prepared or since receipt of the summons. 

A respondent produced a receipt from the court cashier and 
the case was dismissed. 
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C. A number of cases involved men who were fairly regular payers but 

were allegedly a month or two behind. They challenged the accounting. 

One respondent produced cancelled cheques for the supposed 
missed payments. The case was dismissed. 

Another, faced with the statement that the cashier had no 
record of a cheque he claimed was sent, affirmed again that 
it had been ancl was probably lost in the mail. He agreed 
to tr.e ref~reefs suggestion to stop payment on the cheque 
and l-n'i te a new one. 

Some minor but unfortunate problems arose when respondents didn't 

understand how the accounting was done - notably, that an order payable by the 

last of the month meant precisely that. 

One respondent said he hadnrt been able to pay by the end of the 
previous month but instead had paid the first banking day of this 
month. The cashier finally was able to explain to him that this 
month's payments were first credited towards satisfying the order 
and thus he had fallen an additional month in arrears. 

Another respondent was unable to agree with the accounting even 
after lengthy consultation with the enforcement staff and testimony 
by the cashier. It turned out that part of the problem was that he 
claimed never to ha.r, understood the original order (nor to have re­
ceived a copy of it) and so had missed the first payment because he 
thought it fell due the beginning of one month, not the end of the 
one previous. That error ''las compounded because he found it too 
onerous to pay the total monthly sum at once and thus paid it in 
installments every 2 weeks when he got his pay cheques. Thus, 
some months he paid twice, other times 3 times; sometimes apparently 
falling another half month in arrears, sometimes catching up. 

That this latter respondent felt psychologically incapable of setting up 

a bank account with a standing order to pay the total monthly payment at the 

end of each month was an object lesson on the lack of control in money matters 

some respondents displayed. This point is taken up again below in the discussion 

on debt. 



D. 

E. 

30 

Much larger alleged arrearages were characteristic of cases where the 

the court. Monitoring problems were sometimes payments did not go through 

aggravated by payments made in ways other than those stipulated. SOlne paid 

partly in kind or in moneY's-worth. The money's-worth argument arose on 
. , . f an estranged spouse a few occasions - i.e., purchas~ng large appl~ances or 

and our imprc-sston was that these respondents were 

ment that m!ch I!';~t-off" could not be granted. 

in fundamental disagree-

A ,'( ".·.··.;:.:;,;,:.~-.'':l.:~·d. he It'1:i aJ\.lays paid voluntarily at one and 
" . , h P ,,·ts were never a:~:c . ::; .; , .... -: 'c ';::.~. -. ;':::'(;ed amount per mont. aymcn 

t,.: b.:::. c:·,:,· :.~ t hr..t;gh, but directly to his children, \'1ho ,,!e:ce 
nOl, l·{1'i:'h. -:;;J.~:!tHd.ent adults. This arrangement. wa~ ostensJ.bly 
at the;;)' :Ul:'i i scence since his ex-wife had a dr~nkJ.ng pro~lem . 
and COt;} r'j.) l.1; :landle money. However, even she would conflT1ll thlS 

Even th"ugh he paid only half the mo~th~y order directly, a 
respondent argued that he made many lnduect· p~yments - a 
bicycle, clothing for school, etc., which amounted to some 
hUTl(heds of doll~rs more per year than he was supposed to pay. 

The respondent carried a briefcase with notes and calculat~ons. 
Hc noted :1':; h~d p~dd direi.!tly to his ex-srcu,,:e '.n,] ~lso pa~d her 
health insnr:.race. The 1'eferee discounted 'Crm ]. j.{.I:~r as belng 
an arrang~;n€nt out~;ide the order and~ in any case s payme~t w~s to be 
th~f'(ft:p.h th3 C01.lrt. The respondent said he had a~ways pa~d dl:-ectly 
UlW l',::tid J. 1 i H of payments whjch showed that wh~le he had J..lald spor­
acbc!l~1.v, \\hen his int;o;ne permitted, he accumulated enough ln those 
mcntlts to be in a slight surplus situation still. The referee asked 
how he explained h5.5 CiC-W:i fe I s complgint that he .~as in a::rl~:=!:rs .. 
Ee n~sponded in $(.t1') 0'{C'fP"'¥8tion that that \J~,) ttle way h.1: ex-w~~e 
t1-0Ug:lt: that tP!1 '''·D,~'i:;'y tb&:t. Wl:.l in excess was extra and lt was ln 
the imc;t; this r.:<:'!n:h 11)i.:l>inr. Wf:.S co;ning in. 

In this case, too, the respondent never seems to have considered circumvent­

ing this problem by setting up a special bank account to keep the surplus 

and make regular payments. 

A related grouping of cases contained instances wher~ special (private) 

arrangements existed but the parties never actually applied to vary the 

·order. 

I 
I 

II 
I! 
I' 
'I I. 

11 
Ii 

Ii 

-.---------~----------~~------------------

!l 
'i 
i! 
iI 
!I 
!1 
Ii 
U 
ii 
Ii 
Ii 
" I' 
" tl 
Ii 
II 
u 
il 
II 
;1 
'j 
11 
il 
il 
Ii 

II 
11 

H 
li 
if 
I! 
Ii 

F. 

31 

One respondent made a private agreement with his ex-wife, when 
he was out of work, to pay her a reduced sum out of his unemploy­
ment insurance. She appeared at the hearing to confirm this 
arrangement. 

Another respondent stated that his ex-wife had written to him some 
years ago saying she didn't want his money. He had shown the 
letter to an enforcement officer at the time and there might be 
a record of it because they stopped enforcement. Unfortunately, 
he had since lost the letter. Recently, his ex-wife wrote the 
court and asked them to enforce the orde~. 

A third challenged the arrears because he was contesting the custody 
of one of his children (who had in fact been living with him for 
some time). 

Finally, there was a suspect category of cases where respondents seemed 

to have made unilateral changes of a cumbersome and obfuscatory sort. 

One respondent, faced with a rather grim lawyer representing his 
ex-spouse, argued that arrears could not be calculated at all at 
this point because the order was still in dispute in the supreme 
court. He admitted that the registrar had made an order against 
him but said that he had been given a further opportunity to 
speak to the order when the default date was reached and had 
taken advantage of this. He :acknowledged the registrar himself 
had been surprised by this arrangement. However, the respondent 
did not see anything as settled yet. Currently he ''las trying to 
negotiate an alternative consent agreement with his ex-spouse but 
she wouldn·rt talk to him. 

OVE;!'all, these cases (with the exception of the first and last examples) 

involved respondents who regarded themselves as observing the spirit if not 

always the letter of the orders. They did not see the importance of keeping 

the court informed or of regularising special arrangements through variation. 

Basic misinformation about their maintenance obligations, as well as the court's 

role in recording and governing payments, was in evidence. This problem recurred 
in other arguments and will be taken up again below. 
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3.10 Lines of Argument . A~ce.pted by, the Court 

A. Inability to Pay 

Assuming there were arrears, the 'general line of defense in a show 

cause hearing was that the respondent simply had no funds to pay the order. 

If we discount those respondents who immediately asked for an adjournment 

(or merely reported on progress in another court and needed a f~rther adjourn­

ment), arguments were appropriate in 49 cases. In 35 cases (71%) explana.tions 

of this sort were tendered (and, as we shall see below, some parallel but 

iliegitimate arguments were made in a few others) . 

Arguments about inability to pay could be divided into 3 categories: 

general assertions that the order was simply too high: submissions that income 

had been significantly reduced (and expenses could hardly be'met): and statements 

about the unfavourable balance between large debts and paltry assets. Five of the 
responderits made all three of these. 

Ai. Order too high 

The simple assertion that the order was too high cannot be regarded as a 

strong one. It was made in 12 of the 35 cases (34%) but in nine of those it 

was superceded by substantive arguments. The interest lies in that handful 

of cases where this statement implied not that the order was too high given 

the respondent's present circumstances, but rather that it was, too high in 

some absolute sense, that the man had been overgenerous in the past or had not 

understood the financial implications of maintaining two households. 

The respondent explained that his wife had requested the separation. 
He had agreed, had given her custody of the children and paid main­
tenance. They went to court several times to vary the award. The last 
time, however, her lawyer had argued that the family should not have been 
asked,to ~ive far beneath their accustomed standard. The respondent opined 
that 1t d1dn't seem to make any difference that they had been living well 
above their means and that was one of the problems which had led to the 
breakup. The order was substantially increased, he was left with virtually 
nothing for himself, and had eventually stopped paying. 
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Aii. Reduced income 

The most common reason given for inability to pay - made in 59% of these 
" 

cases -was that one or more circumstances had led to markedly reduced income. 

Table 3.04 

Reasons for Reduced Income 

Primary Additional 
Reasori Reason 

Laid off, unable to find work 8 1 

Only part-time or seasonal wOl.k 5 1 

Changed jobs recently 2 

Injured, sick, mentally ill 11 5 

Business failed 3 3 

29 10 

In exploring these assertions, the referee often tried to ascertain how 

long the period of reduced income had lasted and what prospects existed for 

improvement. This was not only a pragmatic enquiry but also a moral one. 

The respondent was implicitly asked to show that he could not pay now and 

had genuinely been unable to pay over the period when arrears were mounting. 

Many did account for fairly long periods on reduced incomes as the table 

following shows. The mean was 17 months (and the median a year) on little 

or no income. 

Table 3.05 

Number of Months on Reduced Income 
25 no figure 

3 or less 4 to 6 7 to 12 13 to 24 or more given 

4 4 2 4 5 10 

_---------~----__ -~--1~~-~-~- -~ 

9 

6 

2 

16 

6 

39 

29 
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The illustrations which follow show the mixture of pragmatic and moral 

aspects. The referee counselled respondents repeatedly (and often attached 

as an informal condition of di3missal) that they must keep the enforcement 

staff inf01~ed of their circumstances to shuw that they were thinking of 

their responsibilities. On their part, many respondents tried to affirm 

their willingness to work and that payments were missed only because their 

circumstances were so strained. 

The respondent, a general labourer in his fifties, could do only 
light work because of back and knee injuries. The referee 
recognised· him from an appearance a few months before and asked 
if he were still on welfare. He was. Wasn't he to write to the 
court monthly to avoid these hearings? Yes, he had done that but 
became lax recently when his mother took sick. He was very worried 
as she had to leave their home and enter an extended care horne. 
He would try to remember to write. 

The respondent, a small businessman, noted he lias paid up (to 
the following month in fact) since his bank account had just been 
garnished. The case was dismissed but the man went on to explain 
that he would surely fall in arrears again since his creditors 
were seizing his business at the end of the month. The referee 
urged him not to anticipate problems; he might find a job, mightn't 
he? The respondent thought it would be difficult and was advised 
to keep the court informed to try to forestall trouble. 

The respondent, a carpenter; had been on welfare for two months. 
He had b~en laid off earlier but hadn't worked long enough to collect 
unemployment insurance. In response to the summons, he had sent 
a post-dated cheque towards the arrears and hoped to honour it 
even if he had to borrow money from his parents. As it was, he 
had to borrow money for ga~ , just to get to court. He emphasised 
that he had put his name in everywhere and hoped to get a job in 
the bush which would pay enough to get him out of debt. At the 
time of his divorce he had not been able to work for a year and had 
suffered a series of nerVous breakdo\ffis. The referee told him to 
keep the court informed to save everyone a lot of wasted energy. 

The respondent, a landscape gardener who had operated on his own 
injured his back moving a rock and was out sick for much of last' 
year. His injury forced him to sell his business (and his truck) 
to another gardener for $5,000 and by the time he was able to work 
again, he picked up only some light work at the end of the fall 
season. Then we was without income until Christmas when he worked 
briefly as a dishwasher. He emphasised a great desire to work and 
that he. had been willing to work 10 hours a day, 7 days a week during 
the hol~days when no one wanted to. Now there was nothing until the 
nu~series t"ook him on in the spring so he's had to stop paying 
ma~ntenance. On top of that. he'd married again the beginning of 
this year and his new wife was only working part-time. 
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The other side of the defense of reduced income was the assertion that 

expenses could not be shaved further. Expenditures were generally more 

difficult to dlocument than income. The referee avoided very detailed 

accounting and worked with a few simple premises which we might set out 

as follows: in practice, two households are more expensive to maintain 

than one, so, unless there is additional income, people cannot expect :to 

maintain substantially the same standard of living after marital dissolution. 

Sacrifice cannot he demanded, however; the legal test is prudence or, at 

least, no conspicuous excess. Accordingly, while both non-custodial and 

custodial parents should expect to make fina.ncial adjustments, and bearing 

in mind that the interests of the children must be maintained, the respon­

dent can expel:t to live at a reasonable level before he is expected to 

support the divideld family. We pick up the implications of these premises 

in the concluding discussion. 

If the l.'espondent had more than minimal income, the referee checked 

claimed expenditures (or had the -respondent's counsel go over them as part 

of the respondent I' s testimony). The referee was usually able to judge 

quite quickly if these \'Iere reasonable in the above terms. The following 

illustration demonstrates the point, although more attention was paid to the 

details of expenditures than usual. IS 

The respondent had aggravated an old injury in a car crash some 
months previously. He was out of work on doctor's orders and taking 
rehabilitation therapy. His only income was the twice-monthly 
payment from I.C.B.C. He explained very blandly that his expenses 
included rent on the motel unit he occupied by the wee1k, meals in 
restaurants at $20 a day, a couple of packs of cigarettes, car 
payments'of $270 per month, and gas and car expenses of $15 per 
weelk. The referee queried the car expertditures; what did the man 
neeld a I:::ar for at this time? To go to the clinic. The referee 
noted there was public transport. Moreover, the respcmdent appeared 
to be slPending $600 per month on meal s but wasn' t abl(~ to find a 
sma~ll f:raction of that to support his children. The JL'espondent, 
who seelemed surprised that this sum was regarded as unreasonable, 
thought he might be able to borrow some money from friends to pay 
the) order. Discussion turned to this. 

, 



Aiii. Large debts and few assets 

Thirteen respondents emphasised that qebtburden was a significant 

factor in their inability to pay. Seven of these noted that they were 

entirely without realisable assets and were being supported by kin,' spouses, 

or girlfriends. 

In several senses, it is entirely appropriate to enquire about debts 

and assets as integral elements of an examination of income and expenditures. 

Assets can generate income or have maintenance payments charged against them; 

debts might reduce a respondent's ability to borrow to pay arrears (or 

generate income) and debt service is another expense. In addition, a respond­

ent's handling of debts can be an important indication of his intentions. 

Again, several premises can be inferred from the referee's statements: that 

respondents must not beggar themselves to avoid their maintenance obI igations; 

that support payments legally have first prioity among debts (dependants 

covered by the maintenance order are preferred creditors just as the state 

is with respect to tax assessments); that persons without the ability to manage 

their debts should be directed to counselling (and notably to the court 

referee);16 and that persons genuinely without assets (and little income) 

should be advised to consider applying to vary their orders. 

These premises also mixed pragmatism with a moral posture. But just as 

the problems of disentangling debts and assets often proved more complicated 

than those of income and expenses, so also the mix of pragmatism and morality 

was more difficult. Respondents could (and did) argue that it was in no one's 

interests to pauperize them or ruin their chances of future income by liquid­

ating their remaining assets. More important, they did not seem to accept 

(and did not go very far towards even humouring the court when it expressed) 

the proposition that maintenance payments must be given priority over other 

debts. 
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The respondent had not received a referee's form (outline of 
his financial :position) but noted'he simply had no income. He had 
consulted his lawyer who advised him to tell his OhTI story te~aUSb 
he couldn't afford legal representation anyway. In brief, he 
l'laS bankrupt, had not even been able to give his current wife 
anything for the last six months. The referee stood the case down 
for him to fill out the form. 

Mlen the hearing resumed, he stated that the small chain of 
stores he had operated had gone bankrupt and that he was about 
to file for personal bankruptcy because otherwise his creditors 
- to whom he owed nearly $100,000 - would force him to. All the 
family assets were in his second wife! s name; the house always was 
as it was bought at the time of his divorce and he had been afraid 
his ex-wife was out to get whatever she could. In any case, his 
second wife worked and supported him. He was trying to start up 
a small business and get on his feet again. 

Another case, that of the respondent who argued arrears could not be calculated" 
17 

at all, presented a considerably more convoluted story along similar line:s. 

This respondent had not been able to complete the referee's form 
because his situatlon differed from the ordinary householder; 
all his assets WeTe in a holding company. He had run several bus­
inesses, one a partnership~ but because of economic downturn and a 
personal problem- heavy'drinking brought on by the trauma of his 
separation - the wholly-owned businesses turned sour. He had 
fought to keep them afloat and in the process lost six years of 
salary and his substantial shareholder's loan when they went bankrupt. 
In the process, he hadn't been able to devote himself to the part­
nership and it had returned no income in the last three to four 
years. It could be liquidated with his partner's approval but 
would net the respondent only $10,000 and he hoped that wouldn't 
be ordered as he intended to build it up. He had solved his 
drinking prOblem; hadn't touched liquor for two years. He always 
worked hard all his life and had made and lost a fortune' he was 
confident he could turn it around again. ' 

He was living with a common~law wife who supported him out of 
her salary. She owned the house. It was true that he had guar­
anteed her mortgage but that was a fiction. Bankers preferrred a 
male guarantor even if the woman qualified on the basis of her own 
income. He hadn't actually had to put up any security; he just 
answered some vague questions about his bUSinesses, which were 
operating at the tIme, and the banker seemed quite satisfied. 

, 
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Other respondents were not as deeply in debt. Their priorities were of 

interest, especially considering the legal principle that recipients of main­

tenance orders enjoy a preferred crediter status. 

The respondent '''ho argued that the •. 'order had been 
increased to the point where he earned nothing for 
himself18 eventually stopped paying, quit his job, 
and left town. He stressed, however, that he had 
not run out on anyone. Before leaving, he had spent 
all his money paying various creditors the $6,000 
he owed them. 

Another respondent, an electrical contractor, had 
been out of work due to various inJuries for almost 
a year and was attending a rehabilitation clinic for 
the past few months. He received $1,100 per month 
in compensation but had other debts which he felt took 
precedence over maintenance. He simply had to pay his 
chiropractor, whose services were not covered by 
medical insurance but were crucial for his long-term 
recovery. No one hired a cripple in his bU$iness. 
The other debt was rent on his small shop and storage 
area. Without this, he would lose his tools and not 
have work to go back to. His ,house was lost to the 
bank and he would have to negotiate his otller debts, 

, The referee discussed the procedure for applying to vary. 

If we understood these interactions correctly, it appears that these 

respondents felt that it was more difficult for a man to maintain himself in 

our society if he continually put off his creditors to maintain his family 

than if he took the opposite tack. 19 This seemed to be more than mere cal­

culation ot the relative sanctions available to the custodial parent versus 

the credit card companY:1.or others. 20 The court itself may inadvertently 

have given mixed messages. Court enquiry about periodic repayment of debts 

other than maintenance arrears (and other priority creditors) may have con­

firmed respondents in their assessment of these as equally legitimate. This 

line of analysis actually applies to court reaction to a number of defenses, 

however, and we leave it for the concluding discussion (section 4.02). 
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B.Children no longer dependent 

The last of the leg't' d f 
I Imate e enses that arose in our courtwatch was 

the assertion that payments on the order should have ceased because the 
children were of 

age, were out of school, had married or were self-supporting. 
Eight of the respondents made this argument. 

On~ respondent noted that both his children had finished 
sc ~Ol; one was 17, the other nearly 19. He had made pay­
men s on the order and on another order towards substantial 
:rrears.that had built up but once they were self-

(~ppor~lng, he had stopped. He wanted to apply to vary 
In thIS case to rescind) these two orders. 

Another respondent, speaking on behalf of his ex-wife 
note~ that she had been as suprised as he when he had' 
receIved a summons to show cause. They had completel 
f?rf~tten that the application to enforce had not bee~ 
WIt rawn and ~he Ilritish court in which it was 'made 
must, have ro~tlnely processed it. One child was nOl" 
marrIed and t~e other was out on his own. So he had a 

tloetter fromfhls ex-wife to the British court asking them 
cease en orcement. 

. This ar~men~ could be seen as a particular kind of challenge to the 
arrears and It raIsed similar issues Spe 'f' 11 
'. • Cl lca y, respondents had not 

realIsed that It was necessary to apply to vary (or rescind) the order or 
even to let the court know about their own a 

rrangements, On the other hand, 
a particular issue surfaced in some cases which merits separate discussion 

So~e respondents were resistant to the notion that accumulated arrears Sho~ld 
st~ll be payable to the custodial parent once h" 

C Ildren were grown. By their 
way of thinking~' if any debt could be considered to exist, it should not b 
to the spousers benefit. The same sentiment arose' e 

In other related contexts 
and we will take this up further below (see 3.12). 

3.11 The Application to Va.,Et 

The legitimate lines of argument d' d 
ISCusse above generally turn around 

a change in circumstances. In such cases, the legal remedy is to avoid 
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enforcement difficulties through variation of the clrder. As noted in the 

statistical background above, however, application to vary (to cut arrears 

or reset the quantum) was not made as often as might have been expected. 

Within the family court, where the machinery for doing so is easily available, 

there would seem to be a strong incentive for the respondent to bring an 

application to vary when faced with a summons to show cause. Discounting 

the nuisance value (a risk factor in any event). there would be scope for an 

immediate readjustment of the order to match his circumstances if he proved 

his case. Similarly, the custodial parent would have a motive to oppose the 

application to vary the order downwards by counterapplying to have it increased 

or applying to have it enforced. Where there was no opposition of view, the 

ex-spouse could of course enter a consent agreement for court approval. 

When the application has to be taken in another court, however, there 

are obvious disincentives. These include the need to obtain counsel and 

perhaps some travel costs, and the like. These disincentives had a sig­

nificant impact. 

Another lesson which came out of these cases was the apparent reluctance 

of some parties to take their case before the courts, preferring instead 

private (or implied) arrangements. Part of this was due to genuine ignorance 

of options and legal procedures. 2l 

The respondent, a longshoreman, had been disabled 
for over a year but had mostly kept up payments 
(although not paid towards reduction of substantial 
arrears). He argued amiably that if there were a 
debtor1s prison, he would be in it. His income 
on compensation was $1,100 per month against 
$1,860 per month owed to creditors, including the 
maintenance payments. He simply had no more re­
sources. The referee asked if he had seen the 
debtor's assistance branch. No, he didn't think 
it would do any good, "the stone was squeezed dry". 
The referee felt that was all the more reason to 
get debtor assistance but noted that even personal 
bankruptcy would not affect the man's debt to his 
family. He would need to apply to vary. The . 
respondent asked how this was done and wa.s sent to 
consult a family court· counsellor following 
adjournment. 
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Another respondent, after a previous court appearance 
which had resulted in an order against him, had 
approached his ex-wife to seek her consent to forego 
some arrears (these stood at over $15,000 at the time). 
She had refused and he considered the option closed. 
The referee told him he could simply apply to vary in 
the supreme court himself. Apparently surprised, the 
man asked how he could do this if his ex-wife refused? 
The referee explained briefly and adjourned the hearing 
so the man could consult a lawyer. 

For some respondents who had considered applying to vary their supreme 

court orders, the financial burden loomed large. 22 

The respondent (who had insisted that his arrears 
were in fact higher than stated - see p.28. 
noted that he had seriously considered. applying to 
vary in supreme- court but, after consulting two 
lawyers, found he couldn't afford it. Both had 
told him it would cost $1,000 just to "walk in . 
the door". The referee expressed skepticism but 
the respondent was firm, he had been told the same 
thing by both. The referee suggested the lawyer 
referral service, an inexpensive way of getting 
further advice. 

Another respondent (whose argument about debt was 
the first outlined above on p.37) argued that he 
could not afford to apply to vary in supreme court. 
A lawyer had advised him it would cost at least 
$5,000. The referee thought this was a high estimate. 

In other cases, expense was only one factor amoung several that 

discouraged action. 

One respondent wanted to apply to vary in the supreme 
court and asked for a 10-month adjournment to do so 
because there were also"other things on his plate". 
The referee said this was much too long. The man ex­
plained that his nthree year term for a second mistake U 

- i.e., his uncontested divorce based on a three year 
separation from his second wife - was coming up as well 
as a court case to end a dispute (about a business of 
his) which had been dragging through the courts for 
five years. He wanted to see how he stood after these 
before tackling the maintenance again. 

I 
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The referee suggested that he mi?ht want to seek
t 

to 
k 'k tioll:m supremecour legal advice and ta e qu~c ac 1 d A 

get at least this first maintenance case sett ed'that 
discussion ensued in which the respondent,argu~977 and 
he had sought legal advice continuously s~nce h d 
had no more money for lawyers, that several lawyer~d a 
told him a variation hearing in supreme sourt, w~u t 
cost over $1,000 and he simply could ~ot con~~~~ ~o~ 
that expenditure, The referee told h~m he c the 
delay action any lor.ger and, in the circumstances. 
respondent could not afford not to go to the supreme . 
court The only alternative was for the referee t~ t 
immediately enforce the order. He gave th: respon en 
a two week adjournment to seek further advlce. 

Another respondent, suffering from seriou? m~dic~l 
problems which had kept him out of work, lllSlS~~ 
he was willing to pay the order, indeed had pa~ 'd 
some Jf the arrears that morning. The referee sal 
that he didn't want to discourage the man from 
paying but, in view of his circumstances, was he 
aware he could apply to vary and ask that,some;arrears 
he forgiven? Yes~ but at the urg~ng of hlS ch~ldren, 
the respondent was applying to ga:n sole custody and 
didn't want this to create a posslble obstacle. 

A final illustration shows t at even h l'n cases marked by the best of 

1 in clarifying the situation g~odwill, the courts retained an important ro e 

and directing parties to legal information. 

The ex-wife appeared; the respondent was in hospital 
and could not appear. She explained that once she 
started getting the old age pension, she telephoned 
a court worker and asked if she was expected to a~ply 
to rescind the maintenanc~ order" The worker a~vlsed 
her not to do so asking 1f she dldn't need a b~t of 
money since she had been living on so little for so 
long. However, her policy was to only ask for what 
was fair and equitable; she had always consented to 
cancellation of arrears in the past. for example. ?he 
only expected what her ex-husband. could ~ffo:d to glVe~ 
Now she was here in response to h~s appIJ.catJ.on ~o var) . 
The family court always helped her; she th~ught 1t 
should help him, especially since ?e was s1ck. The 
referee informed her about her opt10ns - to have the 
order cancelled or stop enforce~ent - and sent her to 
the court clerk for further ass~stance. 
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3.12 Lines of Argument Rejected by· the Cou~t 

EightY-~0ur percent of the cases (41 of 49) where there was an opportunity 

to do so, raised one or more of the legitimate lines of argument discussed 

above. In addition however, 19 cases (39%), including three who had not 

made any of the legitimate arguments, raised parallel considerations which 

they considered germane. While the court rejected these, they were very 

instructive for our PU:rposes. They fleshed ou.t the views of these non-custodial 
fathers on a number of maintenanr;e.:.related issues. 

C.A second family to support 

The explanation that the respondent had other dependants to support _ 

a second wife, common-law-spouse, or new children _ was difficult in that it 

cut both ways. Respondents mentioned such dependants23 in eight cases _ 16% 

of the total - in the expectation that, "",t least on a practical level J the 

court must give this SOlDe consideration. Especially where there were new 

children, it did not appear to make sense to these respondents that they would 

be expected to see their new children do without in order· to fulfill obligations 

to their first family. On the other hand, in these and three or four other 

cases where statements of expenses were unclear, the referee sought to impress 

on the respondents the notion that maintenance was an obligation which they 
were not Lee to simply ignore, 

It should be noted that none of the respond,ents advanced this defense 

forcefully. It was almost a passing remark as in the case of the injured 

g~rdener above ·(p.34). This argument might have assumed gTeater importan~e 
but for the fact that the referee seized the initiative. The referee sought 

information on dependants when there was any hint in the financial statement 

that money was ging to a second family. Some respondents made sure the referee 
knew they were being Supported by their new spouses. If not, the referee 
articulated the court' s vie~\I on priorities. 

, 
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The respondent argued that his common-law wife could 
not work becuase she had recently borne him a child. 
The referee countered that the effect of this was to 
shift the burden for his first family from him to the 
B.C. taxpayer. 

The referee explained to another respondent, who was 
making a proposal to payoff arrears at a rate of 1% 
a month, that the expense of a second family l~as n~t 
a defense. He could remarry ,but not to the detriment 
of his orginal family: lithe sacrifice had to be borne. 1I 

Faced with this line of questioning about their expenses, some respondents 

backtracked. 

The respond.ent who had stopped paying maintenanc<: and 
had paid off all his other debts and left town (see p.38). 
agreed he was currently living with a woman~ paying the 
~ortgage on her house, and helping support her children. 
Since he didn't have to buy furniture or pay for other 
things, he maintained it was still cheaper than 
living by himself although food costs were admittedlY 
high. 

Anothel' respondent, a truck driver, had "lorked only 
sPQradically for the last five years. He said he 
sometimes lived alone, sometimes, like the present, 
with a lady friend. The referee asked if she paid rent? 
No, but she might buy groceries. In effect, then, 
wasn't he contributing towards her support? The 
respondAnt was coy: he hadn't said there was only 
one woman. 

D.Quid pro quo - Denial of access 

The explanation that a respondent had not paid maintenance because 

he was denied access to his children was a delicate point. 24 The referee 

had to explain both that the respondent could enforce access riglits and also 

that this issue was separate from maintenance. In law, maintenance cannot be 

withheld as a retaliatory or negotiatory measure. 

" Respondents advanced this argument in 5 cases. The referee tried to gauge 
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whether this was a serious complaint or merely a convenient excuse. In some 

cases, it appeared to be the latter. 

One respondent, arguing that he had been denied access 
admitted quite candidly that he had seen his children ' 
only twice in the 10 years since the divorce. 

Another respondent, who had not bothered keeping track 
of his arrears (see p.28), noted that he had stopped 
paying years ago became his wife would not let him see 
the children. The referee stated that this was a 
separate issure, that in any event the award was small. 
Wasn't he concerned how they were getting along? Yes, 
c...:t he hadn't been able to see them in years. He would 
not go to the old house; he supposed they were making 
out, his ex-wife could look after herself. She was 
probably living with someone. 

The referee tried to explain to him that he must keep 
the issues separate and could certainly apply to enforce 
his visitation rights. The man said he Jid not like to 
have to enforce anything; if it wasn't proferrea freely. 
he wouldn It have it. He blamed the family court. Some 
years ago, he'd asked them to do something about this and 
all they had done was advise him to write to his ex-wife 
himself. 

In a few cases, the referee was successful in separating the issues of access 
and maintenance. 

The respondent and petitioner both appeared. TIle man 
explained that he hadn't been working regularly but 
that wasn't why he hadn't paid. It was because his 
ex-wife denied him access. She denied this but agreed 
that the two of them seemed to fight every time he made 
a visit. The ref~ree explained maintenance and access 
must be seen as separate; the respondent had a right to 
see his children but, \'lhether or not he did. the children 
still needed food and clothing. The respondent loved his 
children, did he not? Further discussion aimed at a 
mutually acceptable arangement and the case was stood 
down to give the parties a chance to talk it over. 

In a. final example, the issue of access was only part of a larger problem of 

blocked communication which defeated the intent of the order. 
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The respondent <:o.mplained that his ex.·wif~ would not. 
allow him to see his child. She would ne1ther let h1m 
near the house nor arrange to send the child out to ~im. 
The referee tried to explain that he could enforce h1s 
right but that this was a separate issue. However, the 
man clearly didn't fo11o\,1 this. He said that she rebuffed 
his relatives when ~hey tried to approach her and also 
refused to accept the appliance he had bought her as part 
of the court order. 25 'TIle referee agreed to subpoena the 
womaf'. to try to clarify matters. 

E.No need, no use paying 

Ten respondents argued there ViaS no need to pay as their ex-wives had 

alternate sources of income or more assets than they. Four of these men 

also blamed their ex-wives for poor financial management or outright 

parasitism. These arguments were usually adjuncts to others, explanations 

for some of the respondents' debt for example. 

One respondent, the injured landscape gardener (p.43), 
explained a large debt he owed his mother. He had 
borrowed the money to payoff Visa and a department 
store charge account because he hated to be pestered to 
pay. Those bills were for furniture and home appliances, 
which his ex-wife kept. He had left her everything. 

The respondent, who had argued he couldn't afford to 
apply to vary the order (p .41), emphasised that the 
matrimonial home went to her and that he'd paid all 
his ex-tdfe I s debts. The referee rejoined that they 
couldn't eat the house. 

In a few cases, this argument was matter-of-fact. 

The respondent countered the referee'S objections that 
he was supporting his common-law wife and new child but 
not making maintenance payments (p.44) with the argument 
that his ex-wife was also living with someone else she 
planned to marry, and was collecting welfare to boot. 

More commonly, however, the ill-feeling was right at the surface. One 

particular illustration was used by a number of respondents ~ that of the 

ex-wife vacationing on their money. Issues of access and custody also 

entered here. 
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The respondent, who had challenged the arrears on the 
grounds that one of his children was in fact 1i ving 
with him (p.39), stated caustically that it was too bad 
if his wife complained about her financial situation. 
It hadn't stopped her visiting relatives in the old 
country last year. 

Another respondent noted the order wus for his wife's 
benefit alone now since his children had long since 
left home. His daughter was married to a doctor, his 
son earned a good income. Still he would pay were he 
able tO,even though it was quite unnecessary. His wife 
was working. He continued in a more exasperated tone _ 
he simply couldn't understand this. He knows his wife 
vacationed in Hawaii last winter, she lived in fairly 
low rent accommodation, she earned an income. Why did 
he have to pay "to the end of his days"? 

A respondent, explaining why he had never made a main­
tenance payment, exclaimed that it was very embarrassing 
to come to court and "wash his dirty linen in public", 
He used to have custody of the child on weekends while 
his ex-wife had him week-days. Then his eX~\'1ife took 
the money from the separation, travelled around the world. 
and on her return sued successfully for sole custody 
of his son. The courts had sholm great prejuduce 
against him. 

At the very least, this line of argument showed the respondent's 

ambivalence, his feeling that things had not \'lorked out equitably. 

The respondent who had been unable to deal with the 
court's system of accounting (p.29, last illustration), 
also expressed annoyance at the agreement to which he 
had consented. He felt his ex ~wife! s reasons for needing 
more money had been "sprung at him" at the time and was 
annoyed that she handled her affairs very badly. It seemed 
to him that no consideration \'ias paid to that fact but of 
course he had agreed to the val'iation. He wanted to apply to 
vary and have her called to testify as well. However, he 
asked the referee if his ex-wife had to be subpoen~ed, served by 
a sheriff - it would be embarrassing for her. It had bothered 
him that the children were termed "infantsH on the summons _ 
they were both teenagers. Surely there was another way 
of doing all this; it \'las 1980 after all. 

, 
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Another respondent, a butcher, owed various banks some 
$60,000 after a series of business failures. He also 
owed his wife several thousand dollars in arrears on 
main' .enance payments for their now adult children. He 
was #illing to pay but noted dryly that no one gave him a 
chance when his business failed; when his marriage failed, 
his wife got the house. That should have been the end of it. 

R Ex-spouse was hoarding arrears. 

One line of argument which we did not code separately was the defense that 

the ex-spouse was "hoarding" arrears. That is to say, that she had not 

really needed the payments but, seeing that the debt had mounted to a sub­

stantial sum, was tempted to go after it (as much to hurt him financially as 

to enrich herself). Some of the illustrations for example, the respondent 

who noted his wife had agreed not to enforce but then suddenly changed her 

mind (P.31, 2nd illustration) - would support this sort of argument. Similar 

arguments could flow out of assertions that the ex-spouse was a parasite, out 

for whatever she could get. However, this defense in its full-blown form 

is a technical argument and, perhaps becuase few respondents were represented 

by counsel, it arose only once in this sample (see below, p. 51). But more 

important, this line of argument suggests that the petitioner was not interested 

in enforcement for a period of time while the arrears mounted. In that the 

average respondent was appearing at his third or fourth show cause hearing, 

there was not generally much scope to make this point. Indeed I' the tenor of 

the previous sect';ons shows that respondents were much more likely to think 
of themselves as continually harassed. 

3.13 The Proposal - A Working Goal 

Much of the interaction between referee and respondent, and particularly 

the interpretation the referee provided when faced with questionable or 

illegitimate explanations, seemed to be aimed at encouragi n g the re.spol1dent 

to make a proposal~ a gesture towards accepting his responsibility for 

maintenance. Often the referee invited a proposal explicitly. In the end, 

24 respondents (49% of the appllcable cases) made one. 
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The referee stressed again and again that, whatever the respondent's 

circumstances, he should always be thinking of his family's needs. One 

question appeared to elicit proposals with some success: W~t. 1't the respondent 

able to spare even a dollar or t~1O for his children? This question seemed 

to be quite unexpected in this form. Indeed, it was calculatingly ingenuous. 

Relatively fe~ respondents made partial payments26 and these were usually 

in some simple fraction of the montnly total. Respondents tbus;~ppeared to 

think in terms of either being able to make thepayrnents or not. Partial 

payments, whatever their moral (and practical) importance, did not protect 

them from enforcement. Thus, while some respondents stated categorically 

that there was never even a dollar to spare, others saw an opening for 

negotiation and were encouraged to make a proposal. 

Proposals were incorporated into all types of dispositions - as under­

standings in cases which were dismissed, as consent agreements27 (with the 

approv!',l of the petitioner), and as terms or conditions of orders to pay. In 

the process these proposals might be substantially reworked to conform with 

legal requirements but the referee made the attempt to translate at least 

elements of them into the disposition. A certain amount of this legal ground 

is covered in the illustration below. 

Proposals were mostly along a single continuum. At one end were simple 

requests for time (4 cases). TI1e respondent would pay soon. 

TIle respondent, who had a new family to support (p. 44) 
first illustration), was prepared to pay his maintenance 
order and make up the arrears if he were given a little 
time, say five or six weeks. He was working now and 
"doing very well too". The referee made an order to pay 
on that basis, setting the default date six weeks away. 
The respondent said agreeably that he appreciated this 
"last chance to catch up" and asked if he needed to come 
back to court. The referee told him he needn't unless 
he hadn't paid by the required date. 

, 
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Closely allied to the appeal for time were conditional proposals (9 cases). 

The least specific of these was a respondent's undertaking to pay when and 

what he could. Unless his situation were plainly hopeless, the referee 

would try to push the respondent to make a more concrete plan. The next 

level of specificity was that payments would resume when income picked up. 

If there were no clear prospect of this, such a proposal was in effect of 

little use to the court. One theme emerging here was the proposal of borrowing 

money from friends, in effect displacing the responsibility for child support 
(temporarily at least). 

The respondent, an unemployed cook supported by his 
girlfriend, argued it had been nearly impossible for 
him to find work in his or any other field for the last 
few years because of his age and poor English. However, 
he still hoped to pay more toward his maintenance 
order - a REMO - once he found a job. The referee noted 
he was substantially in arrears and had an order dealing 
with arrears to pay.29 It became clear the respondent 
had never understood that. He had thought the order 
towards arrears, made at the same monthly rate as the 
original award, either merely confirmed or replaced the 
latter. In any case, he hadntt been able even to keep 
up with his payments; the award had been made in better 
times when he had a small restaurant. Could he afford 
to begin paying even half? Not on his own but perhaps 
he could convince his girlfriend to lend him that 
amount every month (and see p.53). The referee 
explained that he had to enforce the order, that the 
feasibility of applying to vary it in the original 
jurisdiction should be explored, and made a nominal order 
to pay .. telling the respondent that he should keep in mind 
that any amount, however small, he could pay towards the 
order was better than nothing. 

The respondent, who had been questioned closely about the 
large sum he spent on restaurant meals (p.35), was then 
asked if he couldn't contribute something towards the 
support of his child. Not immediately, he replied, but 
given a little time he might be able to borrow some money 
from friends. The referee agreed he should consider 
borrowing if necessary and made an order to pay half the 
arrears within five months' time, in default of which, 15 days. 
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If the respondent was in a seasona.l occupation and had clear expectations 

of improved income, the proposal to repay once work started had a stronger 
ring to it. 

Both parties appeared. The respondent stated he had 
been out of work for six months and his only income was 
$131 per t'leek from unemployment insurance. That was 
barely enough to live on even though he lived at home 
with his parents now. The referee asked if he couldn't 
manage to spare even the odd five dollar bill? No, but 
his work was seasonal and would pick up in the spring. 
He proposed to catch up then. The referee accepted that 
undertaking and adjourned the case until the end of July 
to monitor compliance. The petitioner complained this 
was too long to wait. The family lived on welfare and 
some medical insurance pa)1lJlents; she didn't know how 
they had madf' do even this long. He would be working 
before July. The referee rephrased the understanding. 
He expected the respondent would begin making payments 
as soon as he was working and would be all caught up 
by the July hearing date or there would be "severe 
repercussions", He cautioned the petitioner, though, 
not to expect IIblood from a stone". 

Further along the continuum were rather specific proposals which set out 
rates of payment. 

One respondent proposed to take up again where he had 
left off seven months before when he had fallen ill. At 
that time, his proposal had been to pay at $100 a month, 
$20 of that towards substantial arrears of $4,000.29 
This arrangement had been accepted by his ex-wife. The 
referee agreed that the same arrangement could be applied 
but also explained that the order could be varied, 
although that would entail an action in the original 
jurisdiction in Ontario. 

Because the referee did not regard periodic payments as part of a 

properly-drawn order to pay30 (only single payments payable by a fixed date 

and specifying a default to give the order full force); he reworked proposals 

for monthly repayments (unless, as above, these could be made as consent 
agreements). 

, 
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d that he had examined Counsel for one respondent state there was no scone for 
his client's affa~rs ~nd now felt ven though the r~spondent 
a successful appl~cat10n to va~y ~ did acknowledge his 
did not earn much. The re~pon en 0 osed to pay $50 
responsibilities to his chlld an~ br PHe was; 'oking for a 
per month until he got a bett~r i O 

• a taxi driver but had 
new job in any case as he wor e as ivin and might lose 
recently been charged with drunk~n dr

n 
fo~nd himself in this 

his license. The referee felt ~ e ~aw of' the fact that he 
" . h" d 'ng and :tn V1e d poslt10n by lS own 01 , the life of the or er, had never made a single payment over 

required him to pay $400. h d that no one got themselves 
The respondent IS lal'lYer ope , I and asked that his 

into these sort of fixes vOluntarlh~ ount Six months 
. to pay t lS am . client be given some t1me The lawyer suggested again 

was set as the default da~e. , . f h's client's record of 
that it would be better, 1nv~e~ 0 te~ to orient the man 

- nonpayment which the :e~eree aor~~r a~ a relatively 
towards payment by wr:tt1ng the er than as a lump sum due 
small sum to be paid monthly ra~h e agreed w~th the logic 
sometime in the future. ~hel~ep:~~aps think 01 the order 
and said the respondent ~ ou tl statute spoke in terms of 
in this way. Howe~~r, s~~~:UI~edate, that was the form the 
one payment and a flxed 1 'd he would encourage the 
order would take .. Coun:e sal 1 payments so the 
respondent to beg1n maklng regu ar d 
deadline would not catch him unprepare • 

k h d They centred 'd the continuum we have s etc e . 
Two proposals were OutS1 e , and pay directty to the 

hts desire to circumvent h15 ex-spouse 
on the respondenL. , ) the children were young and 

(p 46A., 3rd illustrahon , 
children. In one case '. • "' The respondent's proposal 

. licated by a custody d1spute. 
the lssue was comp 1 f "'he children was rejected as ' d t set up"a t'X'ust funaor ~ 
that he be perm1tte 0.. . which the respondent's 

In the second, a strange case 1n , 
beyond the order. . d that the reciprocal order 1n dismissal on the techn1cal groun s 
counsel won a ~ 31 lted in a proposal, in effect ' perly drawn ; resu " force had in fact been 1mpro , , t 32 The 

' hich the referee was therefore lnl1mg tQ accep . 
gratu1tous, w d Its and the money was to be children the respondent wanted to pay were a u 

sent to them. 
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amount of the proposed payment to the children at 12 months' arrears, invoking 

the "
one 

year rule". This notion, that only one year of missed payments was 
enforceable (to combat hoarding) was a legal relic from ecc1esiastica1 

courts which somehow became adopted as a rule of thumb in maintenance disputes. 33 

Since this was an ex gratia payment, however, and not a consent agreement, the 
issue was not central. 

3.14 Qispositions - An Overview 

We classified 41 cases as going to some final disposition. 34 In that the 
various kinds of dispOSitions have already been illustrated (notably in the 

preceding section on proposals), we merely revie~" them here (also see 2.07). 

Thirteen cases were dismissed or Withdrawn. Seven of the dismissals had 
conditions attached; i.e. that the respondent would keep the Court informed 

as to his financial Position, or that some informal undertaking to make 
payments or to take quick action to vary would be honoured. 

Ten cases resulted in consent agreements, five of which were informal. 
Four of the latter were in fact adjourned to allow the court to oversee 

compliance. The consent agr~ements included a lump sum payment, one in 

which the mainte.nance order was rescinded and arrears were cancelled, and 

another which did not alter the order but forgave some arrears. The remainder 
called for monthly payments (averaging $95) towards arrears. 

Eighteen cases resulted in orders to pay, two of them ex parte (in the --absence of the respondent or his counsel). These orders averaged $717 towards 

arrears, with a median of $450. A number were termed "nominal" by the referee, 
Thes'e generally were made in extra-provincial orders (REMO f s) where the 

respondent did n.ot seem to have much income but the referee was obliged to 

enforce the case since he is not empowered to dismiss it.35 Overall, the 

average order to pay, if obeyed, Would ~ecover 20% of the arrears ~n these 
eighteen cases. 
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We have already noted that the referee attached default penalties to 

orders he made to give them more "teeth" (and see below, pp.53-55). These 

penalties averaged 10 days in g(:lol and ranged from three to twenty-one days 

depending on the size of the order and the sense the referee had of the 
extra incentive a respondent required. 

3.15 The Order to Pay - the Balance-df Forces in the 
Referee's Court 

The order to pay pits the strength of the court against the respondent in 

a very direct fashion. This is one reason the referee made efforts to elicit 

proposals in many cases and whel'e possible incorporated them into court 

dispositions. Notionally, the court is the embodiment of social interest 

attempting to help respondent and petitioner fulfill their respective roles 

in maintaining the famUy after separation. In this guise~ the referee tried 

to strike a balance, not pressing unreasonably hard on the respondent, but 

also firmly meeting any threat of purposeful irresponsibility. Two argu~ 

ments in particular pointed up the difficulty of that balance. 

The first argument was yet another aspect of the problem of the second 

family (and see above, p.43). While the referee wa~ quick to make the point 

that the respondent's second family should not prosper at the expense of the 

first, he backed off from involving the current spouse (or girlfriend) who 

was supporting an insolvent respondent in the payment of his maintenance order. 

Whatever the legal argument, this was one moral obligation the referee felt 
marriage did not contemplate. 

One respondent, an unemployed cook (see p .49), 
testified he was supported by his girlfriend. He 
proposed borrowing money from her to make his 
maintenance payments. This was not taken further 
because it was apparently deemed inappropriate 
to make an order based on the resources of a 
third party. 
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The respondent, who saw bankruptcy as his only 
altern~tive (see p.37, 1st illustration), explained 
~hat hlS ~ew wife was supporting him. The referee, 
ln stresslng the man's continuing responsibility 
for his first family, agreed that the second wife 
should not be expected to pay his maintanance; it 
would place a strain on their relationship. 

A second point, the question of default, raised the issue of how the 

court showed' its power or, more correctly, upheld its dignity. The default 

penalty attached to an order to pay, aside from its intended incentive effect, 

punished the man for contempt of the court's order. Some respondents saw 

this as gaoling for debt. Their outrage only increased when the referee 

explained that gaol was not in any sense an alternative to payment since 

the obligation to pay the order survived the default. At this point, the 

court was being forced to abandon its attempt at jUdicious balance and 

arguably no longer acted in tandem with the petitioner to try to ensure 
pa~nent of maintenance. 

A r~spondent, ordered to pay $500 within two months 
or ln default 10 days, asked "10 days of what?" 
"Gaol". the referee replied. The respondent Ii terally 
pounded the table and shouted he couldn't afford to 
pa~. The courts had no pity; he had always paid 
falthfully. He had been haunted by this order it 
depressed him for years. After all his wife had 
left~. The referee aga.in review~d his option to 
apply to vary and pOinted out that if he had never 
missed a payment, it was for a sum he set himself 
and not the amount of the award. There was no choice 
in a REMO but to order the respondent to pay. The 
man warned that they could send him to gaol, society 
would not be any better for it. 

The respondent, who had quit his job and left town 
because he felt the maintenance payments left him too 
little (see p.44, 3rd illustration), reluctantly 
agreed he had to apply to vary that order. However, 
he was vehement about the fact that the situation had 
b:-en ~ntolerable. He liked working; he had worked all 
hIS 11fe. But ·~s he had to work for nothing, he might 
as well not. 

. The referee outlined his options again and ordered 
hlm to pay half his arrears within two months and in 
default 21 days. The respondent asked if that meant 
gaol: The referee explained that going to gaol would , 
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The man considered this not alter his obligation to pay. 
1 I 'd be living the and retorted that "if I went to gao , 

same way as if I pa.id." 

as to whether the court is acting in These respondents are raising a point 

the public interest by invoking the gaol sanction. For those who are ap~rehen-

ded and placed in custody, some will serve t e erm W1 h t . thout the opportun1 ty to 

earn income and at public expense. They come out knowing they have been 

necessarily clearer about their responsibilities towards punished, but not 

family or court. 
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Chapter 4 . Sum~.:ary and Discussion 

The show cause hearings described above did recover a certain amount of 

money in maintenance arrears and also oriented some respondents towards paying 

their orders. Beyond that, the knowledge that the court took enforcement 

action migl]t. have had a general deterrent effect on the larger popUlation 

of persons with maintenance obligations. In the larger S~2'ISe, these hearings 
accomplished other (secondary and sometimes latent) goals which bear 
emphasis. Two of these were central to our analysis. 

First, the hearings had an important informational aspect. While 

brief - averaging under 10 minutes in this sample _ hearings often provided 

parties with some basic legal information and direction for getting further 

help on options, such as debt counselling, and so on. Second, the show cause 

hearings provided a forum for the formal rehearsal of social values. The 

respondent had to explain his situation in legally acceptable terms. More 

than that, his excuses had to pass tests for social responsibility and in the 

process,certain of his beliefs, notably those bearing on the family, continuing 
parental roles, and the like, were exposed and sometimes opposed. The 

implications of these two secondary activjties are not easily assessed. 

However, by way of summary, we describe the hearings illustrated above in 
terms of the major points they raise in each of these areas. 

4.01 Information Exchange and the Information-Giving Role 

As our illustrations have shown, the respondent goes to Court to tell 

his story, to make excuses, and to give explanations; all of these are everyday 
conversational skills which laypersons perform fairly well. But their 

stories are "edited" and given legal point in interaction with the court. 

Since many of the parties were not represented by legal counsel, and the 

referee had to adopt a directive rolel - "teaching" the parties as they went 

along what information was needed, what sorts of arguments were germane and 

which were illegitimate, w~at legal options they had and what procedures 

, 
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should be followed - many of the procedural aspects of 'the show cause hearing 

could be considered in information-exchange terms. 

The information-giving ~~le of the court is, in part, an outcome of 

values implicit in our common-law tradition. These include the beliefs that 

the parties have a right to know what they are accused of, what the legal 

consequences of their actions might be, wh~t legal remedies they have, and 

so on. The other part, however, is purely pragmatic. Thus, when the ref~ree 

informs a respondent claiming an inability to pay that he can apply to vary 

the order in conformity with his altered circumstances, several inferences 

are possible. He may be showing sympathy towards the respondent; he may 

want to be' sure that t1ismall understands his legal rights; he may hope that 

a better-tailored order will ield an optimal payoff for the man's dependents; 

but quite certainly he is interested in saving 0veryone, not least the court, 

the trouble of enforcing an order to n0 purpose. Providing information, and 

especially directing parties to appropriate assistance, is' a rational 

management function of the court. 

The show cause hearing is arguably. not the best learning context -

obviouslY, it is not designed for that purpose. Pa~ties may be anxious, perhaps 

disoriented. On the other hand, in that motivatioTi to lea:m is high when a 

perf-on sees the utility of the infol"IDation provided, the parties could be 

described as very receptive at the hearings. 

Wi thin the general out line of the proceed,ings, a number of common 

concerns surfaced; Some of these touch on the hearing itself while others 

betray misunderstandings and gaps that arose much earlier in the process. 

The main ones are listed below: 

1. Many of the parties needed jnformation on the jurisdictional competence 

of the court. Once before the court, they wanted their divorce-related 

p70blems resolved, all of them. That the parties might have to take 

even closely-related problems (like applications to vary or custody 

matters) back to another court, often in allother province or country, 

.required considerable expl.anation. While it is true that there has been 
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consiti'cutional debate on the issue for some time, the various sides of the 

qaestion are harQ:ly common currency am on g the public affected. 

2. Closely parallel to this concern, some parties expected that the hearings 

would provide an opportunity to reopen issues they felt had never been 

properly resolved. When faced with the information that the coutrt could not 

go behind the orders it was enforcing to reinterpret them (or even to 

see where the person had gone awry), further questions inevitably surfaced. 

3. These included: what rights and obligations were enforceable at a11-

in this or another venue? Which were legally linked and which had to be 

dealt with independently? Custody and access problems especially are 

examples of this sort. However, other family law issues are implicated as 

well. Division of assets, use of the matrimonial home, injunctions restrain­

ing one party from seeing the other, and the like, a.r;ise as collateral issues 

i~ arguing ability to pay, the balance of needs and resources, indeed most 

of the lines of argumelt described above. People needed direction on how 

to separate out the issUl~s and where they should go to redress their 

complaints if they wished to do 50. 

4. Stepping back a bit, even apparently simple issues were problematic. 

Respondents wanted to understand what sort of hearing they were l.nvolved 

in, partiCtllarly how serious their position was, what sanctions they 

faced, what merits there were in seeking legal representation. The referee 

gave respondents an opportunity to seek counsel; in fact, in cases where 

he thought it advisable, he steered people around to this several times 
, 

until they took the hint and asked for an appropriate adjournment. Obviously~ 

though, many respondents do not start out with a clear idea of the import 

of the proceedings. 

5. Some respondents did not understand the o:nforcement role of the court and 

\'lhy it was acting on behalf of their ex-spouse. Moreover, since she was 

the petitioner, why wasn't she required to appear to an3wer the respondent's 

, 
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points and questions? Occasionally, adjournnlents were merited to enable 

the peti~ioner to appear to clarify issues. 
\ \ .. ;::. 

6. If one option open to the parties was to apply to vary the order, why 

was this necessary? Couldn't it be handled informally? 

7. In a related issue which often went back still further, some respondents 

needed information on how the orders were to be paid. This was more than 

a question of the amount, the due date, whether through the court (but 

addressed to the petitioner), and so forth. More basically, why did 

special (or personal) arrangements - direct payments, payments in kind, 

in services, adjustments for periods when the children were visiting, 

gifts, and all the other variants whch turned up - need court sanction? 

As well, even the straighforward notions thrLt payments were meant to be 

regular and received by ·the due dates caused problems for some. Some 

needed referral to debt counselling or financial advice. Our illustrations 

suggest there are even a small number of "well-intentioned spendthrifts" 

among respondents who need to learn how to set up a personally pilfer­

proof account to remit their maintenance payments. The tax-deductible 

nature of maintenance payments ~egistered through the court also seemed to 

be a rev-elation to some of the respondents. 

8. Referring to the hearing once more, if an order were made against him, 

what was the implication of the attached default? Some respondents 

claimed not to have understood they were liable to arrest without another 

hearing. They were surprised and outraged to find themselves in gaol. They 

did not see themselves as common criminlls, after all. Some appeared 

shocked that they could be gaoled at all for failure to pay. The idea that 

gaol was not an alternative to payment (but that they would be released 

as soon as they paid their ordE'r) is arguably a difficult one. 

9. How do orders to pay arrears relate to the maintenance order itself? 

Often neither party seemed to be clear as to whether the order super­

seded the regular maintenance payments, whicl1 order would be credited if 
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the whole sum was not forthcoming, or which order the default punishment 

attached to? MOre than that~ when an order to pay did not cover the whole 

of the arrears, what happened to the rest? Could it be recovered later? 

These clustors of questions can place a heavy informational burden on the 

hearing pro~ess. After all, the primary function of the interaction is to 

facilitate a quick flow of information in the opposite direction ., the respondent 

getting his story across to the referee. The information role is not especially 

well-suited. to such interactors, especially when the caseload places pressures 

of time on the staff. From another perspective, though, the questions are 

often central to the issues, because they expose problems of misunderstanding, 

misdirection or obstructionism whieh block resolution. If elevating the 

information-giving element of the show cause hearing seems to run contrary 

to the court's view of its proper role and, expecially, of the effective 

management of its time, larger considerations, not least the high recidivism 
rate among maintenance defaulters , suggest its importance. 

4.02 The Play of Values on Family Life 

The other perspective that we have tried to take on these hearings is 

that, technical legal issues aside, they were little morality plays in the 

best sense of that term. The court wa.s charged with upholding certain 

social values in support of family responsibility ar.d the centrality of the 

family and reacted to the parties in those terms. The assumption was that 

these values were "givens", about which reasonable persons would not quarrel. 

Thus, even if it were true that some parents did not love their children, nor 

wish to act in their best interests, nor act responsibly towards each other, 

and so on, none of this would wash in court. The model of the "reasonable 
erson!! in the famB court context centered "b'l' on res onsl 1 lty, a very sim Ie 

(if often quite strict) test that people understood even if they did not 
understand all the niceties of law. 

In our observation, one question which provoked movement towards a 

proposed'resolution was whether the respondent ever had a few spare dollars 

I 
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for his children. This moved the argument from the legalistic plane -

pay an order for such and such an amount­the respondent could not reasonable 

to the plane of intentions. 

l ' f' th ncept of fault. 2 To their Some respondents hold a strong be 16 ~n e co 

lnind, there may be residual bad feeling after the breakup of a frunily and it 

may be unreasonable to expect lito aid and abet the enemy" by paying maintenance. 

Even the ex-wife I s role as petitioner, collecting payments on behl:Llf of the 
, in siding with her. Payments children, is suspect and the court 1S seen as wrong 

should go to the children in trust or she should be held accountaiJle for the 
, , 1 1'l.log1' cal that the ex-wife can collect money. From this perspective~ 1t 1S a so 

, h 1 ft h The court rejects on maintenance arrears when the ch11dren ave e orne. 

much of this argument, although the last point seems to be an uncomfortable 

one in that the family court may see recovery of arrears in these circumstan~es 

as too close to plain debt collection. 

Another sentiment is that, if maintenance is an obligation, there must 

be compensating rights. The court is sympathetic to the notion that the non­

custodial parent's rights of access are important, but tries to separate that 

issue from maintenance and rejects any simple quid pro quo argument, 

Some respondents, however, imply that the argument goes further. They 

hold that, for non-custodial parents, obligations a.re based on ties of sentiment. 

If separation and divorce caused these to be stretched or severed, it is 

unrea~onable to expect continued sacrifice. For a man who is estranged from 

his old family and forms a new one (because it is "natural" in this society to 

live in a family unit), his sentiments urge him to· support them, even to the 

detriment of the first. 

The court SeeJ115 mhappy with the trade-offs in this situation. Fundamen­

tally, it rej ects this argument as a matter of public policy. It is not 

involved in the new family decisions of the respondent; in sanctioning him 

if he acts irresponsibly, however, the court is implicated in his new family 

circumstances almost as much as they are in the old. In doing its job, one 

,~----------~--------~----------~----------------------
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set of innocent parties or another suffers. The court staunchly defends 

public policy, but is largely an impotent gesture, as we argue further 
below. 

A less extreme argument is the pragmatic one that t\'lO households cannot 

be run as cheaply as one. Therefore, both parties must accept a drop in 

their standard of livingS Respondents should act responsibly but not be 

martyrs. As a practical matter, the court concurs entirely. But in considering 

the respondent's ability to pay, it does not have a really even-handed test. 

There is a good deal of evidence that the impact on income (waintenance 

payments considered) is generally much more extreme for the custodial parent 

than the non-custodial parent. Typically, the mother and children suffer a 

greater drop in standard of living measured in income terms than the 

father
4

. There was not much scope in the show cause hearings for elaborations 

of an argument along these lines. l~lere it surfaced, th~ respondent would 
be directed to the option of applying to vary. 

One offshoot of this pragmatic line of argument was the respondent's 

contention that, since the order was for a relatively small amount, and his 

ability to pay perhaps even smaller, the whole affair had no practical impact 

on the welfare of the children. Though nearly everyone could use the extra 

few dollars, in these terms, it was no use pretending that the respondent's 
contribution was an important oneS. 

As we have note<;l, the court totally rej ected this view. In fact. the 

referee argued the contrary. Paradoxically, the court's strong position may 

give some comfort to those respondents. That is, the referee often suggested 

that the award was really quite meager (as many were) and did not reflect the 

ever-increasing costs of raising children. If the respondent was forced to 

agree, it was easy for him to turn that ar: "~id to support his view that the 

little he could (or was willing) to pay ~_g inconsequential. 

A particularly hard-nosed argument i:; the one illustrated in relation to 

debt. Some respondents firmly hold the idea that one simply cannot put 
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obligations to the family first because, in the real world of bmdness, 

this value is not honoured .. Thus, it is financiallY crippling to put off 

other creditQ",:,s and pay maintenance. In this regard, the referee is equally 

hard-nosed. He urges people to get their affairs in hand by seeking debt 

counselling; consolidation of debts or personal bank~lptcy can make provision 

for maintenance payments and actually improve the respondent's financial 

standing. 

All of the above combine in a final point, the fundamentally altered 

position of the familY following marital break-up. The court more or less 

systematically counters respondents' arguments against acceptance of 

continuing parental responsibility. However, in some crucial ''lays, the court 

backtracks. The central anomaly is in the mix of pxagmatisJll and idealism that 

turns the notion of "ability to payl! on its head. The respondent's family 

is a preferred creditor and, in theory, it has first call. on his income, 

In practice, however, this is not what happens, nor is it what the court 

maintains in the show cause hearing. That is because now that there are two 

households, there are two kinds of expenses. Where, in a single household, 

the respondent's expenses of rent, food, utilities, and the like directly 

(Le. necessarily) maintained his dependants also, in.a separated household, 

his income goes first to maintain himself. Family values in our society 

state that in an intact family, the childrents needs, at least their most 

basic ones, get first calIon income. Failure to act in this way constitutes 

child neglect. Maintenance payments, however, come out of residual income. 

The fight the court makes is to push up maintenance to that status from last 

place. In this fact is reflected all of the counter-arguments discussed here. 

4.03 Some Recent Policy Decisions and Targeted Problems 

The problems described in the preceeding discussion are at a number of 

levels, from fundamental policy, to procedures. to tactics and to materials. 

Because of the relative care with which changes can be made and explored at 

the level of everyday practices, the court naturally addresses problems first 

in that way. At present, the courts (and, more broadly, the back-up institutions 

which are called into play at separation or divorce) are sensitive to 
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enforcement problems. Th b us. a num er of the specifics as laid out in the 
description above have already been 

policy decisions have been taken in 
superseded. For example, a series of 

family court which should result in a 
stronger enforcement stance vis-'a· -V1'S one bl pro em group of defaulters. 

Two of these policy initiatives were already in place during the 

courtwat-ch period and were alluded to. The first was e. decision to always 

count a payment towards the satisfaction of the regular maintenance due and 

only then count the residue against arrears. This short-c{rcuts ... any attempt 
to avoid the default penalty attached to an order to pay tOl'Vards arrears 
by paying that sum and not the regular monthly payments. The second is an 
initiative taken by the referee that the man keep the court informed of his 
circumstances as an informal rider to a dismissal and so avoid unnecessary 

Placing the onus on the man to maintain contact with enforcement efforts. 

the court is helpful in several ways; not least among these, it is a good 
indicator of a respondeIlt IS • • lntentlons. 

Two initiatives taken subsequent to the courtwatch period also aim at 
men who seem to require a lot of goading or whose intent],' ons are suspect. 
One is a decision to make more systematic use of a provision in the provincial 
legislation (the Family Relations Act S , ection 15) which allows the court, in 
cases where there is reason to suspect the respondent intends to evade his 
obligations, to require that a performance b ond be posted. Failure to pay the 
maintenance forfeits the bond money, h' h ' 

\'/ 1C 1S used to satisfy the order. A 
related decision is aimed at 

by tending to pay up 
persons who are suspected of "working the system" 

arrears at the last moment, often th ' e mOl~lng of the 
s;',ow cause hearing, Such respondents will be notJ.' fl' ed (by memo attached to 
their summons) that they are still required to attend court 
. h h ' and will be asked 
:m t e s ow cause hea:ring W~iY they failed to pay the maintenance in the manner 
stated in the order,' that is thl -, mon y, but could pay when confronted with 
imminent court action. 

the 
In certain notable respects~ the court has no scope for initiative because 

problem lies outside its competence On h . . ' 
. e suc example 1S the diSincentive 

mothers on welfare to press for enforcement. Maintenance payments fall 
for 

, 



under the earned income incentive allowed Guaranteed Available Income for 

Need (GAIN) recipients. One hundred dollars a month is allowed on top of 

GAlNj any additional income results in a dollar-for-dollar reduction in the 

GAIN payments. If the courts were to recover accrued arrears, much (or all) 

of the money would go to the province even if the woman had not benefited 

from the incentive income allowance (through part-time employment, for example) 

during the period of missed payments. Likewise, the court is unable to alter 

provisions of orders registered as a REMO in this jurisdiction. If the 

respondent is unable to unwilling to return to the original court, the 

British Columbia Court is obliged to take some action," even in the absence of 
potentially important information on the case as a whole. 

4.04 Procedural Change and Research Follow-up 

This analysis of enforcement process suggests a number of procedural 

reforms and initiatives that might contribute to improved'compliance. These 

were touched on in the discussion and they are summarized under some key 
headings. 

Form of the Order 

1. Child support orders be payable only through the Court and automatically 

monitored for enforcement unless the parents specify another suitable 
arrangement. 

2. One or two standard payment dates, say the first of fifteenth of each month, 
be adopted for all orders to aid in remembering to pay. 

3. Payments should be payable monthly; this practice to be standardized. 

Suitable redrafting of the payment schedules to conform to local practice 
should take place when an award is registered for enforcement in a 
reciprocating jurisdiction. 

4. In keeping with recent practice, orders should specify how SUpport is 
apportioned among the various dependants. 

, , , 
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S. Standardized information dossiers on the orders should be exchanged by 

reciprocating jurisdictions where an order is registered for enforcement. 

These should inclUde the financial information available to the originating 

COurts and the considerations taken into account in setting the award. 

Recordkeeping" 

6. Records should contain all significant enforcement initiatives and be 
reviewed to check for terms of dispositions. 

7. Where appropriate, records should be computerized for easier access and 

transferability. (an important !'econdary benefit is improved management 
control.) 

Document Service 

8, Substitutional service should be more readily available as an option, 

,,>,,hen the USual method of serving the rC:lspondent personally (or posting 

the summons) has failed, especially when there is reason to suspect 
evasion. 

9. Courts should require a SWorn statement of home and work addresses and 

an undertaking to keep the court informed of changes from both parties at 
every court action. 

Orders to Pay 

10. Ord~rs to pay shOUld not be for token amounts of outstanding arrears 
unless this is meaningful to the parties. 

11. Orders to pay should always have a defaUlt term specified so that the 
imraedia~e enforcement consequences are clear. 

Public Education 

12. The nature and reason for Court sanctions shOUld be made clear to parties 
(especially respecting default prOVisions). f 
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Public Education (cont I d) 

13. 
. 1 langua6 e) outlining proceduTes, Information packages' (in nontechm.ca e 

d b Prepared for parties, i.e., responsibilities and rights shoul e 
"tailored!! to address their particular circumstances. 

Follow-up Research on Procedures 

14. 

15. 

16. 

needs to be clarified and the va'dous Policy on the service of documents 

options tested and assessed. 

a method of getting evasive fathers before The use of bench warrants as 

the court should be evaluated, 

to discover any common characteristics of Adjournments should be analyzed 

cases which are protracted, 

17. 
. court arrangements such as the use of assigned The impact of var10US 

-18. 

19. 

20. 

prosecutors should be studied " 

role of the court and their views about Attitudes of both parties to the 

maintenance should be researched. 

1 should be canvassed on their per-A cross-section of matrimonial awyers 
. . t nce disputes and what sorts ception of the factors entering J.n-to maln ena 

of a-r:r~l1gements have proved relatively enduring. 

Rea";.:;. "r;s to research findings should be sought from the judiciary and 

d input into the elaboration of study 
enl\~~',:'.:.rro?,!1t staff and treate as 

impliG3tions. 

4.05 T(M~:'"'ds Policy De.:finition ---"""- ... -" .. -." .. 

Th:'!f. di '3(,>Jssion of maintenance enforcement places the court at the 

cent.ro .:):- '::l'~ p'0blem. At the ir.(Uvidual level, the court attempts. with 

only n,c(.~'·':"" :,.': :205S, to disentangle problems which may represent the rasul t 

f . """'~: ;-'l"''''l'personal conflict or confusion by grappling with one aspect o year;:.> I.u. ..... ~." . 

I " 1 At the societal level, the court of the larg~r trmg e maintenance defau t, 

i· 

I, .... 

tries to defend the public interest and haIJ.o'Vled social values in the face 

of perceived massive social change, contradictory norms and values, and,the 

lack of any comprehensive family policy. 

This situation is not peculiar to the issue of maintenance enforcement. 

The courts, as institutions of conflict resolution, are often faced with 

problems stemming from the failure of other aspects of our social conventions. 

In this instance, however, it may he that the court, in improving its 

enforcement policies, is in an excellent position to push towards more fun­

damental resolution of the social issues. Within the justice system, for 

example, it would be desirable to force the issue from enforcement back to 

the clarification of the goals and purposes of maintenance and how such 

awards are to be set. Beyond the justice system itself, a strong position 

on maintenance enforcement might highlight unresolved areas of social policy. 

In general, the larger issues of policy have not yet'received the sort of 

attention that has made for progress in specific enforecement problem areas. 

As the enforcing court's contribution to focussing public debate, therefore, 

we recommend a return to the consistent application of the "interests of 

society" model, which is at the centre of existing legislation. This model, 

quite simply, is that it is best for society that parental responsibility be 

treated v~~y seriously. 

1. At th" .:::ore of this legal philosophy are two propositions that the courts 

sh('u;·~:?dnforce . These are: a) that the primary resppnsibili ty for the 

~2! of children lies with the parents, according to their means; and 

b) this responsibility should not be affected by the marital relationship 

("common law", married, separated, or divorced) or by the custodial arrangement. 

2. This philosophy implies that the court should defend the financial needs of 

~~bj}5~en (and the custodial parent on their behalf) over other creditors. 

MorN"'~ !~, fi:cst family dependants should be diven strict priority as 

"pr;:-·f{"~ i t.' (~ ,h-,)1i tors II over subsequently acquired dependants. That is, if 

a I'e~ponsible parent intends to take on a second family, he must take 

into consideration his financial obligations to his first one. 

, 
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3. Awards should be set and enforced in terms of gross income? not residu,al 

income after eXEenses and debt service. The court should not look 'at 

the accumulation of personal debt as an unnatural state of affairs. 

Court-assisted debt consol i.dation or recourse to personal bankruptcy (so 

long as the interests of the child support creditor are preserved) should 

be considered when necessary .. i.e., where they represent desirable personal, 

and social tools in upholding the primacy of the family. 

This would replace the gaol sanction for contempt of the court order as the 

major lever. in enf.orcement with other mechanisms. - garnishment, attachment~ 

recourse to bankl~ptcy - which attempt to motivate the maintenance debtor to 
rearrange his financial affairs. 

4. Insofar as ~ossible, child support orders should be based on the real costs 

of raising children, apportioned between the parents according to their 

means. To help the court in that determination, they should have available 

updated indices of minimal costs and, where possible, adjust them to 

reflect the accustomed standa.:rd of Ii ving enj oyed by that family. Ideally, 

orders should take into consideration the specific needs of the children, 

which may differ according to age and special circumstances. 

5. To keep this policy fair and workable, the orders should be responsive to 

significant changes in the financial circumstances of the parties. Unlike 

the other major points in this policy, which can be accommodated within 

existing legislation, changes would be needed to enable the enforcing 

family court to vary awards originally set in a higher court or in another 
juriSdiction. 

Inflationary effects should be regarded as changed circumstances. (Orders 

might be written in terms of parental incomes relative to average income 

levels in the area and subsequently compared in tel~S of constant dollars.) 
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APPENDIX A COURTWATCH OUTLINE FORM 
~;;,. 

~OURT: ( 
3EFORE: ( 

;ASE NAME: 

address: 
l.ppearing: 

) Yale St. ( ) 
) ) REFEREE ( 

__________________________ v. 

( 
( 
( 
( 
( 

) Vancouver ( ) 
) respondent 
) lawyer _______ _ 
) other 

Date: 

, ( 
( 
( 
( 

Time: 

Court List No: 
) Van. C ) 
) petitioner 
) lawyer 
) other 

) called three times 

\:1 ) no service· "... ( ) struck off list 
) bench warrant ordered 

type of order: ) separation agreement 
) consent order IN 

( 
( 

) other 

) Supreme Court () Vancouver 
) Family Court IN ( ) other 

( 
( 
( ) court order dated -----------

erms of order: 

!rrears alleged: 
$ FOR -------------------------
$ 

___ child/ren aged ____ _ ( ) wife ( ) 
_____ as of _______ _ 

. ;~espondent t 5 

a.rgument: ( 

( 

( 
( 

( ) not challenged 
( ) challenged 

position: ( ) ----------------------------------.---.----------wants to consult counsel 
~adjOUrned ( ) needs to prepare documentation 

( ) wants to seek redress in Supreme Court ( ) will show cause 
( ) reporting re: previous appearance ( ) other 

) re: payments 
( ) other 

( ) paid directly 

) 1'e: employment -------employer 
( ) full-time 
( ) part-time 
( ) unemployed 

) re: income 
) re: expenditures 

debts 

since 
since 
since 

( ) new family 

) re: 
) 

major creditors: 
re: wife 9s employment employer 

( ) paid in kind 

occupation 
reason 
reason 
reason 

( ) wife earns 
( ) . child/ren 

to: 

( 
( 
( 
( 
( 
( 

) 
) 

re: 'Wife t s ~ncome ----="( ~:---:-::---
re: children of age ( ) self-supporting 
re: no access ~o children 

occupation 
) wife rema.rried or supportf 

) 
) other 

Jutcomes: ( ) order to pay $ py or in default 
( ) consent agreement $ by ___ 
( ) dismissed '----___ _ 
(' ) arrears of $ _forgiven 
( ) adjourned to ; reason 
( ) advised to return when circumstances changed 
( ) other 

NOTES AND OBSERVATIONS (over): 

. »------ -;......,;....-----------------'------"----~~~~~---'---~. ~~.---­'" .• .tll'. 

, 
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APPENDIX B 'nIE FAMILY COURT l{EFEREE PROGRAMME 

The Family Court Referee, in the person of His Worship, Mr. D. Stevenson, 

is a court official who sits in rotation in a circuit of family and provincial 

courts in the Lowsr Mainland, dealing with a court list of maintenance enfor­

cement cases. By the period of our courtwatch in 1980, his powers were 

essentially identica.l (in this restrjcted area ~f enforcement) with those of a 

family court judge. 

Mr. Stevenson brought his own ideas, considerable experience in the family 

court and a close reading of the law to those cases. Therefore, his court was 

a tailor-made location for our courtwatch, as the problems thrown up there 

would likely be characteristic of the whole area. 

In 1979, the circuit of sittings was developed and the extent of the 

referee's powers was under active review. The model in use at that time was 

more like that of the registrar in the Supreme Court. "Maintenance enforcement 

cases (and in the registrar's case, applications to vary) would be argued 

before him and his decision would come down in the form of recommendations 

(in practice routinely accepted) to be ratified by the judge handling the 

case. A specialized office~ it was aimed at freeing judicial energies for 

other matters, while, at the same time) providing quicker adjudication and 

greater consistency. 

The Family Court 'referee concept had grown out of an earlier project in 

1975-761 . The idea had been borrowed from Ontario where small claims cr,edit 

referees had for many years orfer-ed debtor assistance to pc'ople before the 

courts in a number of counties. The Ontario experience influenced the assess­

ment of an initial project in Vancouver Small Claims Court in 1975, which 

offered a mediation service for debtors and their (usually corporate) creditors. 

The Ontario model was tested in pilot projects in Vancouver, Kamloops, Terrace, 

and Campbell River in 1975-76 and then, in expanded form, in Victoria. It was 

in this latter pilot that the referee concept was applied to Family Court matters. 

The Victoria project was targeted at reducing a backlog of about SOO 

maintenance enforcement cases. The referee had the time to go over debts 

and expenditures, to determine ability to pay, a.nd to tl'Y to negot iate 

consent agreements. Initially, the referee \'lould take on cases prior to the 

initial show cause hearing in the hopes a recommended solution could be 

presented to the judge by the hearing date. Eventually, the Victoria program 

devolved into the model analogous to the Supreme Court registrar - cases 

which seemed to warrant such investigation and mediation were referred to the 

referee by the judges for a report and possible recommendations. The Victoria 

program appeared to cut down on subsequent default and thus saved furthor 
enforcement effort. 

The Lower Mainland is thus heir to both aspects of this experiment. 

There is a Provincial Court Referee \'lho specialized in debtor assistance and 

the Family Court Referee whose quasi-judicial powers have evolved further 

from the Victoria proj ect in the marmer noted above. 
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APPENDIX C FINANCIAL STATEfvtENT ,.. REFEREE I S FORM 

He!d at 
IN THE MATT~R OF ENFORCEj·jEtn OF MA INTENANCE ORDERS 

Yo: .The person named In the attachecisummons or notice to appear'----

You will 'be given the opportunity to present evidence concerning your frnancial 
cfrcumstances. To assist that purpose, the following statement should be compl~ 
end made available to the court on the cate of hearing as set forth in the SUmrrK 
or notice~ 

'. 
F I NANC LA L S T A TEr.1ENT 

·jf: (NAME) 
(AODRES''"::'"s-=-) --------------
COATE) (SIGNATURE> ____ . ____ _ 

:NCOf4E . '.,' . 
~818ry end/or 'Comrntssfons. $. ____ per month 
,'otal Income of Spouse ••••. $. ____ per month 
.!nemployrr;ent Insurance ••• $.____ per month 
10rkcr s t Compensat r on •••• $ .. per month 
1aln'tenanco/AIJmony ••••• ~ $_. '" per month 
emi Iy Allo~/ance ••••••••• $_ I)er month 

,Jensfon(s) ............... $ per month 
; nvestments/l nterest ••••• $' per month 
oc t cd Ass I stance eo...... $:": per month 

~. ,ther •••••••••••••••••••• S per month 

net 
net 
ne1-

($--­($ __ 
($_ .. __ _ 

per month gross) 
per month gross) 
per month grpss) 

OTAl. per month CNET) ••••••••••••••••••••••••••••••••••••••••••••••• ,II ••••••• S ~ 
• •• • • • • • •• • • • (J •• c ••• C' •• , ••• 9. " ••••••• 0' •••••• , , ••••••••••••••••• (l <I *., i W 'II: it ••••. ~ ... ,,:~ 

;,SSETS (p:resent worth) 
.~. 

<market 
t_ lB'. , .. ~Y~~r, .tb'r~\~~J!:t"',· '" .. f." ';"l·IIIV. f'~~···i~_~~ ... ~~~. 

.. , .... :·~.:.t~.~:~>~4~~l~~/}y:·i:~ (:~":' , .. ,' , ' 

$_ -

I 

i 
I 
I 

\1 
! f 

'Ii 
\ j 

\ 

I 
,\1 
i 

-

EXPENSES 

Rent (type of acconnnodation ' ) •.••• $. ______ per mt 
Heating andior electricity ....................................... $__ per mr 

$ per 1I':i Telephone" .. _ Cio .. '" • to ............... /I " ••• " ..... It " ..... II • " " • ., ••• 1/ ti ••• '. " " .. II " • 

H 0 ~.r~ ( ) $ per m; lYlVrtgage s ."" .. " • .,,, II •• ". '" " .. ~ " ..... III .. " •• " GI ......... " •• " fI .. ft ... , ______ _ 

o W Taxes (including water & local improvements) .••..••.•. $ per m~ 
M N Utilities (heating and electTicity) .•.•.........••••.. ~ per m( 
E E Insul"ance ................. ., .. " ........... " ..... " ..... " . " ............ " ....... $ per mr 

R Upkeep/Other ......•...•....••.•••..••..•......••...••• $ per m! 
Food (for adult(s) child/ren) ......................... $ per rut 
Clothing (for adult(s)- child/ren) •..•••.•.•••.•....•••• $ perm' 
Motor-VehicleCS) (Licence-insurance-ruel-service) ......•.•••.. $ per m, 
Transportation (Public) •.•.•••••..•••..•.••.••..••.•..•...•.•.• $_ per m· 
Health Care (Medical-dental-prescriptions) .••.•••••.•..••••..•. $ per ru\ 
ll.faintenance/ Alimony ••...•.••.•......•.••••...••••••..•....•.... $ per mr 
Child care or baby-sitting •.••..•...••....•..••.•..•••.•••..•.. $__ per m' 
L'f r $ per ro: ~ e nsurance .. 01 .. III ..... " ..... " " .... ~ ......... " .......................... " ...... , .......... .. 

Dry cleaning/La1.llldry. " .. " ............ " ........ to .............. II ........ (I ...... " ............ $ per m{ 
Entertainment & Subscriptions ..••••..•.•..•...•..•••....•••••.. $ per m· 

$ per In' Personal/Other .. " ..................... II. " .a » .......... " .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. • .. .. .. .. • .. .... _____ _ 

TOTAL per ltlOnth .............. II ......... " /I ...... t ............... " ..... ., It ...... " ...... $ ________ _ 

LIST OF CREDITORS 

(Excluding real estate mortgage hold:e'rs) 

1 • eRED ITOR : 
Balance o~f~a-c-c-,vtlnt outstanding $ (Repayable: $ per month) 
Last payment in the amount of f'---- made during the month of 1; 
P~ASON FOR BORROWING: 

I~=!~!~~~~=§i~~~========:==:======::==:::=~==:=:===========:====:=:=====:======:=:= 
7. CREDITOR: 

Balance o~f-a-c-c-o-u-n-:-t-ou-t":"s-t:-a-n'""':c1;-::i-n-g-$T." --'----:(;:;:R;::e:-::p:-::a::y='ab~l;-:e~::--$- per month) 
La.st payment in the amount of $ .~~ made during the month of l' 
REASON FOR BORROWING: 

.. l • .. • • .. • .. " j} (I • .. .. 

SID.1MARY 

TOTAL NET INCOME PER MONTH .... " .......................... $ __ _ 
LESS: Total Expenses per month •..•••.•••.•...••..••. $ _. __ _ 

Total payment to creditors per month .•••..•••. $ ________ __ 
BALANCE: ...... co ........... II ........... ., ....... " • ~ " .... ., " " .. " .... " II .............. $ ====_=_: 
DEFICENCY: •• " ........................ ,IIt .. " .................. $ _===== 

~!,,--~~~----~---------------
-------------------~-. ~--------~-~~ 

, 



APPENDIX iJ TABLES AND ADDITIONAL COMMENTARY 

1. Lifespan of the orders 

This estimate is made using the average age of the mot~er a~ the birth of ~e~ 
1.83 child (the average number of children born to a dlvorclng mother~, Wh~C 
comes out to approximately 26 years; the average age of a woman.at8~1;~~C 
is 35 years. These are 1978 statistics. (From,STATSCAN, bullet1n - , 
table 11; and bulletin 84-205,.tables I, 16, and 17). 

2. Court of original ju~isdiction 

As to quantum, the extra-provincial awards are not significantly different 
(in this sample) from those made in B.C. The latter average $159.59 per 
month and the REMO's $147.33. Nor are Supreme and Family Court awards 
significantly different. Family Court awards average $165.48 and Supreme 
Court $141.62 per month. 

3. Trends in the awards 

Table D1 Award Level per Dependant by Year of Original Order 
(for Child Support Awards only) 

Yr. of original order 
# children covered 

Award per chi! d 
(in dollars per month) 

$1 - 50 

$51 - 100 

$101 and over 

Total 

Average award for child 

Average award 

1 

0 

5 

0 

5 

$79 

$79 

to 1974 
2 3 or 4 rrota1 

5 7 12 

0 2 7 

0 0 0 

5 9 19 

$42 $45 $49 

$84 $153 $118 

1975-79 
1 2 30r4 ~ota1 

2 5 1 8 

5 4 3 12 

3 2 0 5 

10 11 4 25 

$91 $77 $67 $77 

$81 $153 $217 $138 

Table D2 Award Level per Dependant by Year of Original Order 
('Spouse' and Child Maintenance) 

Yr. of original order 

# dependants covered 

Award per dependant 
(in dollars per month) 

$1 - 50 

$51 - 100 

$101 and over 

Total 

Average award per 
dependent 

Average award 

1 

0 

0 

2 

2 

$68 

$ 136 

to 1974 
Mother and 

2 30r4 

0 1 

2 1 

3 1 

5 3 

$82 $25 

$246 $108 

1975-79 

[rotal 1 2 Z or4 Potal 

1 0 0 0 0 
3 1 0 0 1 
6 2 3 2 7 

10 3 3 2 8 

$57 $142 $97 $107 $112 
$182 $283 $291 *481 $335 

OVERALL 

20 

19 

5 

44 

$69 

$129 

OVERALL 

; 

1 

4 

13 

18 

$80 

$250 
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The orders covering dependent children only are tabulated separately from 
those covering spouse and children. This division was used for several reasons. 
Many orders covering spouse and children did not specify what portion of the 
award was for each. It is artificial, however, to apportion the award equally 
among spOuses and dependent children because, nominal awards aside, a spouse 
generally is awarded larger sums than a child in those orders in which there is 
a designated breakdown. Therefore, a third table makes a crude estimate of the 
average amount that might be attributed to the spouse alone. 

Table D3 
First Estimate of Award Levels for Spouse by 
Year of Original Order 

To 1974 1975 - 79 
Average award for mothers 

and children $182 $335 
Average award per child x 

average nlli~ber of children $49 x 2.2 $77 x 2.0 

Estimatc-d award for spouse $ 74 $191 

Overall 

$250 

$69 x 2.1 

$104 

Maintenance order~1 unlike schedules of welfare rates, for example, are 
usually set out as equal amounts of money for each dependant child. If the 
breakdown o~ the award is. specified, it is expressed as a set sum per month 
for each Cllild. In practlce, however, the average size of the total award 
increases with the size of the family, but by smaller amounts f.:)1' each additional child. 

4', Arrears 

Table D4 

Arrears 

e of Order 

aration 

Typ 
Sep 

Con 

Cou 

sent 

rt Order 
(& REMO) 

Arrears by Type of Order 

• $1 001 , -

1 5 
7 5 

11 10 

19 20 

3 500 $3 501 , , + verage rrears A A 

1 7 $2,234 
4 16 $1,931 

19 40 $3,768 

24 63 $3,120 

The relationship is not strong 1 but court o:rders have significantly higher 
arrears than ~eparation agreements or consent orders l • The relationship is 
strengthened 1f we retabulate by number of months of missed payments (Chi sq.-ll.3710 
with 4 d.f.; significant at .01). 

, 



.. 

-~-~-----~-----~------------------------

Table D5 Arrears in Months by Type of Order 

Number of months behind o - 12 13 - 36 37+ 
1 

Type of Order 

Separation 2 5 0 7 

Consent 10 3 3 16 . 

Court Order (& HEMO) 14 10 16 40 

26 18 19 63 

Table D6 Arrears by Ori.ainatin~ Court 

Arrears $1 - 1,000 $1,001 - $3~500 $3,501+ Average Arrears 

Originating 
Court 

Supreme 4 6 15 2S 1.~4 ,911 

Family 16 14 9 39 $2,047 

20 20 24 64 $3,184 

5. Variation 

Table D7 Change in Award Level by Change in Dependants Covered 

Person added No change Person deleted 

Quantur~ increased 5 17 0 22 

No change 0 20 2 22 

Quantum decreased 1 9 11 21 

6 46 13 65 

(chLsq. = 27.3477 with 4 d.f.; significant at .001) 

Persons added included cases where the mother is awarded support because of 
a change in circumstances, or where a child that had been in someone else's cara­
father's, relatives', or foster parents' - returns to live with the mother. 
Deletion occurs when the woman remarries, a child becomes self-supporting or is 
~f age, or a child is adopted by the mother's new spouse and responsibility to 
maintain ends on the father's part • 
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Table D8 Al'lard Level per'Dependent by Variation 

Original First Second Subsequent 
Award Variation Variation Variations 

Average Number 
of dependents 2.31 2.33 1.99 1.90 

Average Award 
per dependent $67 $67 $73 $83 

When children come of age and are deleted from the order, the court may 
tend to take the opportunity to iMprove the award level for the remaining 
dependents. Related to this is an apparent trend towards greater awards per 
dependent in recent years, even though the overall distribution has not shifted 
significantly. 

Table D9 Award Level Eer Dependant by Year of Variation 

1970-75 1976-77 1978-79 1980 

Award per Dependent 
(in $ per month) 

$1 50 7 8 4 5 24 
$51 - 100 5 7 8 7 27 

$101 and over 1 1 4 ,; 12 

13 16 16 18 63 

Average per person I $58 $60 $72 $99 

(chi .sq. == 7.4973 with 6 d.f.; not significant) 

, 
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Footnotes 

Overview' 

1. Law Pefo-rm Connnission of Canada, Family Lal';: Enforcement of Maintenance 
Orders, Ottawa, 1976, p. 47. 

2. For a number of Canadian references see R.N. Komar, "The Show-Cause 
Enforcement of Maintenance Orders" (1978), 1 Can. J. Family Law 
at 511, and B. Burtch, C. Pitcher-LaPrairie and A. Wachtel, "Issues 
in the Determination and Enforcement of Child Support Orders ll (1980), 
3 Can. J. Family Law at 5, footnotes 5 and 40. For the most recent 
B.C. initiatives $6C: 
D. Windross; Family Court Enforcement Manual, Court Services, A-G Dept., 
October 1978; M. Sorensen, An Evaluation of the Automatic Enforcement of 
Maintenance Orders Pilot Project, Court Services, A-G Dept., March 1980; 
and E. Hall, "Enforcement of Maintenance Orders", Vancouver Family Court 
study paper, Feb. 1980. 

3. See J. Cassetty, Cllild Support and Public Policy, Lexington, Heath, 
1978; and D.L. Chambers, Making Fathers Pay: The Enforcement of Child 
Support, Chicago, University of Chicago Press, 1979. 

4. Institute of Law Research and Reform, "Matrimonial Supportll, working paper 
#27,Edmonton, University of Alberta, 1978; and "Matrimonial Support Failures 
Reasons, Profile and Perceptions of Individuals Involved - A Proposal", 1977 

5. Burtch et al., 1980; note 2 supra. 

6. L. M. Yee , "What Really Happens in Child Support Cases: An Empirical 
Study of Establishment and Enforcement of Child Support Orders in the 
Denver Family Court", 1979, 57 Denver Law Journal at 21. 

7. Sorensen, 1980; note 2 supra. 

8. Hall, 1980; note 2 supra, 

9. M. MacDonald and R. Komar, "Access Rights to Children and Maintenance 
Obligations: A Quid Pro Quo?" (1979),2 Can. J. Family Law at 299. 

10. The Vancouver Family Court curren~ly provides for representation of the 
petitioner's interests in show cause hearings. Similar arrangements 
exist in other courts on the referee'S' circuit. 
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Chapter 0 Introduction 

1. ~ pare~t (in our sample invariably the father). who is alleged not to 
b:f~~~-~fesupport asuset out in the maintenance order, is summoned 
He is the courtdto show caUS3" why he ~hould not be held to the order 

respon ent. . 
If he does not have I'd to pay at' d a va 1 excuse, the court can make an order for him 

sum owar s the arrears .. h' d . strengthen the ~ .' glvlng 1m a eadllne for payment, and 
gaol for d f lorder by attachlng a threatened term of up to 30 days in 

e au t on that order. 

Chapter 1 A Review of Selected Literature 

I. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

II. 

12. 

13. 

14. 

See note 1-3 supra. 

See notes I-4 and 1-6 supra. 

See notes I-I and 1-2 supra. 

Chambers, 1979; note 1 supra. 

Law Reform Commission of Canada, 1976,' note 3 

Cassetty, 1978; note I supra. 

See note V.-26 infra. 

supra. 

~. E~en, Estimating Child and Spousal Support - Economic Guidelines 
or uudges and Attorneys, San Mateo, 'L~t',~~lr9~7~7~.--~~~~~~~~~ 

See note 1-6 supra. 

J . W. Schmehl "Ca1cu1at' f Ch'l 
Dickins6n'La~ Review' .. /on old Sup:port in Pennsylvania" (1977)81 
Alimony and Child c.' 93-814~ K.W: WhJ.te and R.T. Stone, itA Study of 
. '1 L ... lupport Rull.ngs wlth Some ReconnncnJ-tions" (1976) 10 
raml y aw Quarterly, 75-96. ~ , 

See note 6 supra. 

See note 9 supra. 

See note 4 ,supra. 

M.F. Bennet, liThe Child Support Provisions' 
L~wll (1975) 9 Family Law Quarterly, 491-526. Comments on the New Federal 
dlverted to a second family see G C 1 "On the issue of income 
Factors to be Considered" Ci978) l'C 0 eJman

F
, Summary Maintenance Hearings: 

an. . aT,!. Law, 183 

15. Burtch et.aI., 1980; note 1-2 Supra. 
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Chapter 1 (cont'd) 

16. B. Amren and F. MacLeod, 1979 The B.C. Unified Family Court Pilot 
Project 1974 to 1977 - A Oescripti0l! and Evaluation, Victoria, 
Ministry of the Attorney-Generl1l. 

17. D. Chambers, "Men Who Know They Are Watched - Some Benefits and Cost of 
Jailing for Non-Payment of Support'~ (1977)75 Michigan Law Review 

18. See note 4 supra. 

19. Yee, 1979; see note 1-6 supra. 

20. B.T. Corrigan, HGarnishment of Federal Income for Child Support and 
Alimony Obligations in Texas'! (1978), 41 Texas Bar Journal, 245-252 

21. M.A. Heedy, "Remedies - Domestic Relations: Garnishment for Child 
Support" (1978), 56 North Carolina Law Review, 169-179 

22. See note 4 ~upra. 

23. See Gallivan v. Gallivan, a decision of the Ontario Provincial Court, 
1 Can:-J. Fam. Law, 300-302. Also see La", Reform Commission of B.C., 
Reyort on C~ditor's Relief Legislation, Vancouver, Report 42, 110-111. 

24. Komar, 1978; see note 1-2 supra. Also see Manitoba Law Reform Commission, 
Report on the One Year Rule for Enforcement of Arrears in Maintenance, 
Winnipeg, January 1980. 

25. See Drapeau v. Drapeau. 1 Can. J. Fam. Law, 162 

26. See note 19 supra. 

27. M. MasteT, Report on Research on Canadian Family Law: Part 1 - The 
~upport Obligation, Winnipeg, 1970 

28. Editorial, "For Runaway Fathers", The Globe and Mail, Toronto, 
June 13, 1979 

29. See note 6 supra. 

30. See note 4 supra.; also see Family Court MOnitoring Project, Second Report, 
N.Y. Fund for Modern Courts Inc., February 1978. 

31. See note 6 supra.; see also R. Eisler, DissOlution: No-Fault Divorce, 
Marriage, and the Future of Women, New York, MCGraw-Hill. 1977 

32. Sorensen, 1980; see note I-2 supra. 

33. Hall, 1980; see note 1-2 supra. 

34. See note 32 supra. 

35. Komar, 1978; not~ 24 supra. 

36. Eisler, 1977; note 31 supra. 
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Chapter 2 Bac1<[I'Clund Da ~ 

1. Companion tables and additional discussion are in Appendix D. 

2. These include what was formerly known as 'a.litr.onyl (Le. maintenance 
for the separated spouse prior to actual divorce) and continuing 
maintenance for the ex-spouse. As a convenience, we will term them "spousa 

3. ~alcu1ated from H. Lieber, The Adequacy of Basic Income Assistance Benefit~ 
m the Greater Vancouver Area, Vancouver, United Way of the Lower Main1and-; 
November 1978, Appendix lC, Table 9. 

4. Hall, 1980; note 1-2 supra. 

5. A. Walmsley, "Tracing the Escape Routes of Errant Spouses; The Knotty 
Problem of Collecting Maintenance Payments", Macleans, March 5. 1981,52-53 

6. See note 4 Supra. 

Chapter 3 The Courtwatch 

1. Hall, 1980, Appendix C, provides comparable figures for 17 court days 
from July 6 through October 22, 1979. These sho\'1 a slightly longer 
average Court list but also (and perhaps related) a greater rate of 
failure of service. 

Table 3.0lC Schedule~ Hearings - Service 

N 9" Average per list 
Total Scheduled ['230 100.0 13.5 

No service - struck off list 81 35.2 4.8 
No appearance - bench warrant 

ordered 11 4.8 0.6 

No further comparisons can be made with his data because the powers of 
the referee l'lere restricted in that period largely to dismissal if 
cause were shown, making consent orders, or referring cases to judges 
for disposition. 

2. We missed three hearings; therefore, the total we discuss is 118. 

I 

3. The casefi we report on below include a few which, strictly ~peaking, did 
not go forward. As noted elsewhere, \-le reclassified seven of these as 
"appearances lt because the petitioner or her counsel appeared, the 
respon~ent sent an. explanatory excuse containing a proposal or ~ promise 
of act~on, or, as ~n one case, the respondent, although never served, 
heard that he was to appear and shm ... ed up in court. 
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Chapter 3 (cont'd) 

4. Although we were openly taking notes (an unusual behavior for spectators 
in court), our presence was more or less stuuiously ignored by m~st 
parties. Counsel apparently put us down as lalW students, ohserv1ng 
hearings for class. We have no impression of what, if ~nything, m~st 
parties themselves thought. Only one was heard to rnent~on us, ask1n~ his 
lawyer who "those guys" were; his 1a:wyer told him not to pay any 
attention. 

5. We did not attend enough registrar's hearings to calculate a meaningful 
average length. However, the shortest hearing in registrar's court was 
longer than the longest hearing before the referee. 

6. See note 13 below. 

7. See Appendix A, the courtwatch record form. 

8. See Appendix C, the referee's form. 

9. In B.C., th:i,s is usually stated as so many dollars per month, payable 
by a certain day. the first or fifteenth being common. 

10. Infant has a l~teral meaning here, rather than its' common one. It means 
the children can not speak for themselves in court. As noted earlier, 
children did not appear at any of the hearings we observed. 

11. The date is usually that on the affidavit of arrears, sworn by the 
petitioner, who is often instrumental in initiating enforcement action 
or in having such action withdrawn. 

12. T'!1is occurred in 87% of the appearances. In second or third appearances, 
however, the referee might not ask this question directly as the response 
would be implicit. For example, the position of a person reporting on 
progress in another court, an agent for counsel requesting a rescheduled 
hearing, etc. imply a position. 

13. We recorded responses to this question in 90% of first ~ppearances 
(44 of 49). None of the aspects of the "typical" hearin6 we are presenting 
is invariable. For example, questions about arrears might be short­
circuited by the respondent or his couilsel opening with quite another 
excuse or query. As well, our failure to record a response to this as 
to any other query lleed not be discounted. However, in this case, missed 
responses would likely have been a tacit affirmation of the arrears; any 
explicit challenge to them would be very difficult to miss as the referee 
picked up on these. Therefore, we have confidence in the proportion 
of the cases in which the arrears ~ere challenged. 

14. They might, however, have receipts for payments made (assuming any) if 
they claimed these ~s an income tax deduction. 

15. But see also the often detailed enquiry that the referee conducted on 
the topic of claims of second families and common-law arrangements 
(section 3.12C). 
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~ter 3 (cont'dL 
16. The court referee, whose offices are in Vancouver, provides assistance 

in reorganizing a debtor'S affairs under consolidation of debts provisions 
or through personal bankruptcy (see Appendix B). 

17. See above p. 31. The researcher's understanding of this case was that the 
issue appeared to be the respondent's default on a lump sum maintenance 
order of $7,500 which he had proposed (to the registrar) to payoff in 
monthly installments of $100 and proposed (to the referee) to satisfy 
with a single payment of $1,800 payable within two months. Counsel for 
the petitioner noted that there l'laS a separate dispute over his faUure 
to pay another $32,500 towards the matrimonial home as stipulated in 
the decree nisi. 

18. See below page 49 • 

19. In a previous research project (Wachtel et .aI., Public Images of the Law, 
research paper prepared for the Attorney-General of B.C. and the federal 
Department of the Solicitor-General, 1980), a finance company manager 
informeci us that some loan officers did not count a man's maintenance 
payments as expenses in assessing him for a loan because most men could 
be counted on to default on these. We have not been able to confirm the 
validity of this observation, although other anecdotal information has 
since suggested that some loan officers assume men \'1i11 not be paying 
regularly or in full. 

20. The cases we heard argued before supreme court registrars provided 
interesting anecdotal material on the importance for both ex-spouses of 
maintaining their credit capacity with department stores and bank cards. 
The custodial parent particularly seemed to value the ability to draw on 
credit to de·al with shortfalls in income (chronic as well as temporary!), 
including the uncertainties of sporadic maintenance payments. 

21. We cannot eliminate the possibility of feigned ignorance in these matters. 
Readers t,>,i11 draw their own conclusions about the illustrations provided 
here. The point rema.ins that the court's best policy is to test intention 
by offering the parties an informed choice. 

22. As an aside, a few respondents also claimed they didn't have the resources 
to file for bankruptcy but gave no further details. 

23. A few other cases raised the issue of respondents supported by or responsibl! 
for the care of their elderly parents, but not as a defense per~. Being 
supported by parents, or being heavily in debt to them) was a sign of 
inability to pay. as parents seemed to be put forward as creditors of last 
resort. Living with parents, and thus possibly sharing expenses, was 
used neither as a line of enquiry nor a line of explanation in this sample. 
It merely came up in passing. 
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Chapter 3 (cont'd) 

24. As an aside, there was one case in 'I'l~dch the child was stated to be the 

25. 

26. 

cause of the divorce: 

The respondent, a trucker, ar~led that he was psychologically 
unable to pay the order, now or ever. He felt lithe child had 
replaced him; he had been tra.ded inf!o He had never wanted 
children, the baby had "snuck up on him". He was so galled ?y 
the situation he said he didn 't care what happened. He certa~n1y 
never wanted to see the child. 

The referee noted the order under discussion was unusually complicated. 
It called for $400 forthwith, payable either in cash or in de:ignated 
appliances, $25 per month towards the remaining arrears fo: s~x months, 
and $75 per month after that until all arT.-::ars had been pal.d. . Most 
orders use dispositions that are less complicated for the partles as 
well as record-keeping personnel. 

Wachtel et .al. "Provisional Analyses - Some Descriptive Data on Maintenance 
Awards Monitor~d by the Enforcement Section of the Vancouver Family Court". 
report prepared for the Images of Law Project, Ministry of the Attorney 
General of B.C., April 1979, 

27. Informal consent agreements were set up as adjournments so the court 
could monitor compliance. 

28. Chambers, 1979; note 1-3 sUEra. 

,29. The referee noted further that such an order for periodic repayment of 
arrears without a specified default was virtually meaningless in enforcement 
terms. See page S3 on this point. As one of the man's children was 
over 18, it might have been argued that a greater proportion was going 
towards arrears. The order had not, however, been varied. 

30. See F.R.A., section 67. 

31. The lawyer noted, apparently almost wit}l satisfaction, that his cl~ent . 
had gone to gaol twice for default on orders to pay related to an lnval1d 
order. The inference was that he should have gotten a lawyer sooner. 

32. The lawyer had apparently intended to offer this proposal as a final one­
time payment in satisfaction of all arrears. This would have required the 
consent of the man's ex-wife and would have had to be argued before the 
originating court in England and the referee explaj.ned it. For some reason, 
the lawyer went ahead and made the proposal anyway. The case was of 
interest for our purposes because it was one of only two in our sample 
which proposed an amount other than the total arrears in settlement. 

33, The referee explained he held the one year rule had no standing in law. 
The lawyer however had recent case law which appeared to use it. For 
more detail see Manitoba Law Reform Commission, 1980; note 111-24. 
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Chapter 3 (cortt'd) 

34. But see below as. this ctsssification needs to be qualified; some informal 
consent agreements were in fact adjourned. 

35. 
The r~feree quoted the B.C. Court of Appeal decision in Meek v. Enright 
on.thls matter. See 5 B.C. Law Review 11, and E. Colvin, "Family 
Ma1ntenance: The Interaction of Federal and Provincial Law" (1979) 
2 Can. J. Fam. Law. 

Chapter 4 
I 

Summary and Discussion 

1. 
These illustrations reflect procedures specific to the Vancouver Family 
Court. In s?me other courts where the referee sits. there are crown 

2. 

~ounsel ~o d~rect the hearings, examine witnesses, and give some referral 
7nf

?rmat10n. The particular format is not the central issue here. Rather, 
1t 1S th~ sorts of information which are sought and proferred. In our 
observat10n, these are quire similar in the various Court settings. 

Fault is a~so a ccn~ep~ in divorce law but not in the same sense. It 

3. 

4. 

5. 

~ay enter 1n ~stabllshlng grounds for divorce but is not central to the 
~ssue of s~thng maintenance awards. The advent of "no-fault" considerations 
1n separatlon and divorce also indicates the diminished strength of moraiity as a legal factor. 

Applications to vary heard by the supreme court registrars often centre 
on this argument. The show cause hearing cannot deal with it in the same way. 

See thelengt~y discussion in Chambers. 1979, note 1-3 supra, for-example. 
For th? Canadlan case, see M. Boyd '7he Forgotten Minority: The Socio­
E~onomlc Status.of Divorced and Separated Women"; she shows that 
dlvo;ced women ln the labour force earned only 63% as much as divorced men ln 1970. 

The symbolic value of the payments was not taken up in these interactions. 
We assume this omission is Significant in that the respondents do not 
think of maintenance in these terms. 

Appendix B The Family Court Referee Programme 

1. S~e J.~. Clark and R.C. Worthington, The Court Referee Project Report 
Vlctor~a, Courts Planning, Ministry of the Attorney General, May 1977: 

A endix D - Tables and Additional Commentary for Cha tel' 2 

1. See note 111-16 supra. 
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AFFIDAVIT OF 
ARREARS 

,. 
BENCH WARRANT 

CHILD SUPPORT 

CUSTODIAL PARENTI 
NON-CUSTODIAL 
PARENT 

DECREE NISI 

DEFAULT PROVISION 

. GLOSSARY OF TERMS 

A sworn statement made by the woman l-<lho is 
petitioning the court for enforcement of her 
maintenance order. It attests to the amount of 
supplrt owing and the summons is dra~n up 
accordingly. That is, enforcement in the 
Vancouver FrunHy Court is not "automatic", but 
requires this request by the payment creditor. 

An order to arrest an individual and bring him 
before the court. Routinely dral'in up when a 
respondent fails to appear in court when properly 
summonsed, in practice it is often cancelled if 
he gets in touch with the court and a new hearing 
is arranged. 

An agreed sum - ideally a specified monthly amount 
for each child designated - paid by the non-cus­
todial parent towards the upkeep of the children. 
Under the B.C. Family Relations Act, the duty to 
support a child ends at age nineteen; under the 
Divorce Act, it ends at sixteen or when the child 
is independent and self-supporting (but it may be 
extended indefinitely if the child is still in 
school .. is chronically ill~ or whatever). 

For our purposes, the custodial parent is the one 
with whom the children are living. In Canadian 
divorces, the mother usually has cu.;;.tody, especially 
where the children are small. Custody can go to 
the fa~her~ of course. if it is considered to be 
in the childrents best interests. Or neither parent 
may have custody, the children being in the care 
of the state~ a relative, or whoever. Various 
sorts of joint custody arrangements are also 
possible. In such cases, however, were child 
support payable II it \!/Ould again be from one parent 
when the children were living with the other. 

The divorce decree granted by a judge. It can 
incorporate various provisions-arrangements about 
property division, custody of the children, access, 
and also may deal with maintenance. If no appeal 
is launched, a decree absolute, finalizing the ter'TIs, 
is granted, usually after three months. It is the 
decree nisi, however, that is the working document 
for enforcem~nt purposes. 

One attached to an order to pay, stipulating that, 
if its terms have not been complied wHh by the 
given deadline, the defaulter is to be arrested 

. and gaoled for·a stated period of time 
(up to SO days) for comtempt of the order. 
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DEFAULT PROVISION 
(cont'd) 

GARNISHMENT OF 
WAGES 

HE 

MAINTENANCE 

ORDER TO PAY 

Th!;"l g~.ol sentence is cut short as soon as a 
person complies with the ol'.'der and pays up. 
It is important to note, however~ that if ~e 
remains in default a.nd serves the gaol per~o(l. 
the amount owing still stands. 

An enforcement mechanism by which the court 
instructs the maintenance debtor's exmployer to 
deduct from wages (leaving at least some minimum 
aside as take-home pay) towards the maintenance 
obligation or towards arre~rs. 

Often is assumed to be a technical term of 
convenience in legal drafting, denoting the general 
person and avoiding the need to continually write 
"he or she". It is also true in law that both 
parents have an obligation to support their . 
children and, given that more fathers are gett1ng 
custody of their children than was once the case) 
there are a small number of inst·ances where 
mothers are paying child support. While bearing 
these facts in mind, we use l'he" in this report 
to refer to the payor (or debtor) because all 
the cases we saw involved men in this role. 
Furthermore, it is important to the logic of some 
of the excuses discussed that it is the father l 

the man, who makes them. Social assumpt~ons about 
what is 'natural' behaviour for fathers still differ 
significantly from our expectations of mothers. 

The general term we use for court-sanctioned 
a~angements rOT payments to help support the family 
after breakup. For several reasons, it is useful 
to distinguish between payments for the children 
(child support) .and those to the wife or ex-spouse 
('spousal'maintenance). Some would further 
distinguish alimony (sums for the support of the 
wife after separation) from 'spousal' maintenance 
(sums for the support of the ex-spouse after 
divorce). Maintenance can be awarded as a 
lump-sum but the gr~at majority of the cases \ole 
consider here involve periodic payments, in this 
province specified as monthly amounts. 

An enforcement mechanism stemming from the finding 
at a show cause hearing that the respondent is 
indeed in default. Two kinds of orders to pay 
are common. The first stipulates a one-time 
payment of a sum of arrears payable by a 
certain date (and often a default provision). 
The second is an order for periodic repayments of 
arrears, usually stated as monthly sUffiS,on top 
of the existing maintenance ordertto be paid 
until a stated total has been repaid (and sometimes 
stipulating a default prOVision for any single 
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ORDER TO PAY 
(contI d) 

PETITIONER 

QUANTUM .... . 
FAMI LY COURT 
REFEREE 

RESPONDENT 

nonpayment). An important point to note is 
that, in general, an order to pay does not replace 
the existing maintenance order but is in force 
in pa.ralle! t'ii th it. Thus a person may be required 
to make payments on several orders. 

The person asking the court for enforcement of 
a maintenance order. In our examples, a custodial 
mother on behalf of herself or her children. 

The monthly amount payable; the award level. 

An officer of the family (provincial) court 
empowered to deal with the enforcement of maintenance 
orders. TIlis specialized office is a project of 
the courts in the Vancouver area; for background 
information see appendix B. 

The person required to respond to an allegation 
that he is in arrears and has willfully 
disregarded his obligations under the maintenance 
order. In our examples, a non-custodial father. 

SEPARATION AGREEMENT A private contract between separating spouses 
which arranges their affairs; one of its provisions 

SERVICE 

SHOW CAUSE 

SUMMONS 

may cover maintenance. 

The presentation of a summons. For these show 
cause hearings, service was in the charge of the 
sheriff's office and respondents were to 
be served personally. Some courts have stipulated 
~rvice by mail. There has always been a large 
minori ty of sununons that are hard to serve. h' 
ordinary methods fail, and especially if there is 
reason to believe a man is evading service~ 
substitutional service may be authorized by the 
court. This can mean laaving the summons with 
any adult at the respondent's known place of 
residence; another method is to tack it to the 
front door where it must come to the respondent's 
attention. 

A hearing in which the maintenance debtor 
(in these instances, the non-custodial father) 
is called before the court to "show cause" why 
he should not be considered willfully in contempt 
of the support order. Ordinarily, only the man 
summonsed, the respondent, is required to be present; 
it is up to him to answer to the court. The petitiom 
the person asking for enforcement, need not appear 
as her basic statement is covered in the affidavit 
of arrears. 

A court document, specifying the date and the matter 

, 

SUMMONS 
(cont'd) 

APPLICATION TO VARY 

WARRANT OF C~~ITTAL 

.in question requ';r;ng th .. , • ~ e reclp~ent to anpear 
at court: In these cases, the SUID,IDOnf> was ' 
accompam.ed by a note explaining that the 
respondent may be entitled to legal aid and 
also by the referee's financial statement 
(~ee appendix C) with a request that it be 
f~11ed out and brought to the hearing. 

Wh~re.the c~rcumstances that underlay the 
eX1st1ng.ma1ntenance order have altered, either of 
the part1~s can apply to the court to have the 
order va~1ed ~o :uit the current situation. 
In pract7ce, 1t l.S more likely that the custodial 
~arent w1ll apply to have the amount payable 
l.ncreased while the non-custodial parent will 
:~k to ~ave the order reduced or arrears forgiven. 
: e~ cl1l.1dren come of age, application can be made 
t? .ave them deleted from the support order' 
sl.m1~arly, one can apply to have an order ' 
rescl.uded. 

An order to arrest and gaol a man who defaults 
0dn IDl order to pay which has a stipulated 
efault provision. 
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