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Mr. Chairman, I;éppear before this Committee today to say
that the time has come to reform federal criminal law as a
whole. Since entering office just eight months ago, I and my
staff have been pleased to work with many members of the Congress
from both‘sides of the aisle to prepare the new criminal Code now
before this Committee.

After approximately fifteen years of reform efforts, the
time to act has come. During the last decade of deliberation
alone, the incidénce of violent crime reported to police has
increased by 85 percent. Last year, more than 1.3 million
violent crimes were reported -- and by some estimates almost half
of all violent crimes’are not reported. Over half of our
citizens say they are now afraid to walk alone in the streets of

their own communities.

Although no federal effort represents the full answer to

“this alarming growth in crime, new and better federal criminal

laws will at least contribute to the solution. The proposed
recodification of federal criminal law is itself a major contrif
bution to. that solution. | ’

The nevaodekwould clarify and rationalizé,federal
crimina; law. It would make investigations and prosecutions more
effibient. It‘would do much more than that, however. vIt
Contains well over a hﬁndred‘significant improvements in criminal

law.

I
i
s
it
‘r +
§
o
&
i
i
;
¥

SR Soww o




RN R LA i 5
s i A S ORI

The new Code would re~enforce our commitment to better

coordination‘among federal, state, and local law enforcement.

Its provisions on bailrreform,would help to solve the

problems resulting from pretrlal release of drug traffickers..

“The new Code would aid in the war against drugs and
organized crime and bring more effective approaches to bear

‘ ‘ - L) '
against the sophisticated financial manipulations of today’s

criminals. |

It would énsure longer sentencts of 1mprlsonment for
cr1m1nals conVLCted of serious offenses -- and make it possible
to know in advance the actual minimum time they will spend in

prison.

its forfelture prOV1s1ons -~ and its provisions that

‘greatly 1ncrease the max1mum flnes that may be 1mposed on crimi-

nals -- would be a major step toward- taklng profit out of‘crimeg
The Code also addresses the special problems of victims by
requiring restitution from crimlnals~who'can afford to pay’and by
,granting compensationifrom‘a'fine,fUnd’for viCtims:Of violent
offenses. : | ‘ i |
As -a whole; it represents the most 51gn1f1cant series of
law enfOrcement 1mprovements ever con31dered by the Congress.
Chalrman, I am well ‘aware that’ I am not the first
Attorney'Géneral'to'eall for the reform of the crlmlnal laws.
For .over a decade now, a small parade of Attorneys General has
appeared before ‘this- Commlttee and has otherw1se spoken out 1n

support of the reform of the cr1m1nal laws.

Recognition of the need for periodic reform of criminal
law to meet changes in criminal behavior is older still. 1In
1614, Francis Bacon, then Attorney General of England, stated
that "the penal laws should be reviewed by a Commission to the
end that such as are obsolete and.snaring may be repealed and

such as are fit to continue and concern one matter may be reduced

respectively to one clear form of law". The project he suggested

was begun, but was never completed. I hope, with some reason,
for greater success.
Similarly, this is not the first Congress to consider

reform of the criminal laws. 'Preceding Congresses have worked

‘diligently on the precursors of the current code reform bill now

before this Committee. Earlier still, however, the 2lst
Congress, over 150 years ago, had before it a genuinely modern,
comprehensive federal criminal code prepared by Edward

Livingston. According to the reported House debates of that

period, the "press of business" precluded COngreSSionalfconsid—

eration. It was not until the current effort was launched
approximately 15 years ago that the Congress again was presented
with a comprehensive proposal to make fundamental reforms in the

federal criminal laws.

What is. remarkable about these early efforts is not that

they wereiproposed at the time they were, but that efforts of

suchfimportancevcan lay dormant for‘so'long. Although argreat

'dealvcan be done administratively to improve the efficiency of
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the federal criminal justicé system, any major advance depends
upon a‘fundamehtalystreamlining and simplification of the laws
themselves.

The proposed‘Federal Criminal Code now pending before this
Committee, S. 1630, is a product‘shaped both by many members of
this Committee who héVe long perceived the need for refdfm and by
thoSe 6f us operating within the criminal justice System,who are
faced’with,the'day—tdmday probléms‘of attempting to enforce the

existing laws. I would like not only to acknowledge but to

stress that point -~ this bill is a joint product of an extra-

ordinarily close, harmonious, and productive working relationship

between the sponsoring Senators and the Depattmentkof Justice. I

.am impressed by, and grateful for, the courtésy and cooperation

kafforded‘us,_dnd'I;am gfatified by the product. You may be

assuged that this effort has my strong persohal support as well

as the support of the AdminiStration as a whole. |
Wheh’Ivfi:st Camé,to the,Dépa;tment’of Justice, the

subject of crimihél'code reform was one‘of the;first i£ems on my

agendakfor review.; After examiningfthe subject with several

’ otheps in the,Department;.I_directed a group of Departmental
kattorneys:‘ifirst, to prOceéd to work on criminal codeﬂréform as . -

~an important Departmental priority; second, to work closely with

the Congress in improving upon"ﬁhé effbrts of the recent past

rather than to‘laun¢h‘a'éeparate effo:t;7third,,to work toward a

"balanced,‘bipaptisahkCOdé that~wbuld aVoid seriously

controVersial chhnges_in the law; and'fourth —é a point that I

emphasized repeatedly -- to ensure that the evolving code would

not simply codify and clarify the law, but would also signifi-

~cantly improve law enforcement.

I was not in office long before becoming persuaded, as had

my immediate predecessors, of the basic importance of criminal

code reform. Many of you here have been working on the matter

longer than I, and I certainly need not recite to you the
specifickexamples of thekShortcominés of the existing laws
relating to crimé, sentencing, and criminal procedure. These
have long been matters oE public record, and we are repeatedly
reminded of them in our daily work. They are well summarized,
Mr. Chairman, in your statement upon introduction of S. 1630 a
week and a hals ago.

It also did not take much time to conclude that the past
efforts of this Committee revealed an organization, drafting

technique, and general technical quality that could not readily

be improved upon. The same proved true, for the most part,kwith

regard to the substantive provisions., Plainly, any Changes that

would be warranted could be easily accommodated inkbuilding upon

‘the code revision bill several of you introduced in the last

Congress, just as its provisions and those of its‘prEdeCessors
‘wérgibasediupon'the seminal work of the National CommiSSiOn'on
Réformyof the Federal Ctiminal Laws.

,‘rThe;heed‘ﬁo'WOrk ﬁoward a balanced, bipartisan bill also

appéared self-evident. It was not only practical, it was
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desirable. We are a nation of individuals with a wide diversity
of Views, but recent history has shown that we are largely of one
mind in desirihg efficient and fair criminal laws. Therefore,
the only serious impediment to achieving passage of a ratiodal
code would be the inclusion of that handful of criminal law sub-
jects upon which fundamental philosophical differences seem to
make agreement impossible, or concerning which widespread
misinterpretatidn or misdonception might make inclusion
impolitic. For this reason it appeared appropriate to continue

the approach that was initiated largely by Attorney General Bell

-and several members of this Committee -- the approach of

severing, for later congressional consideration on their
individual merits, those provisions attended by such controversy
or confusion.

It was this approach that led in the past to the severing

~of the issue of capital punishment from the bill -- which I

"support, as do several of the sponsors, even though we strongly

fajbrusgparate legislation to provide for thedimposition‘ofkthe
déath penalty under limited ci:cumstangds and under constitu-
tional}y.supportable‘procedUres. It was this approach that led
also to the;elimination of the offense of endangermentkfrom the
present bill. Mdréover, it was this apprdachkthat led tQ'the
décision not to proposé addin§‘CodefproviSions that would limit-
the application of the exciuédonary rule or that would restrict

the oppo:tunities for repeated petitions by prisoners for

- judicial review of their convictions.

Although the clarity and simplification that will be
. imparted to the 1awksimply by the process of codification will
make a significant contribution to a more effective criminal
justiCe process, more than that is needed. Unless a new code
makes genuine improvements in law enforcement, it will fail‘to
achiéve one of its most important potential advantages. There
are many areas in which the merit of substantive improvements has
produced broad bipartisan support. I have repeatedly stressed

that this should be one of the fundamental goals of the new Code

~-= a gdal that I'believe the current bill achieves to a degree
that its predecessors had not. Certainly, earlier bills have
Proposed important advances for law enforcement, but S.k1630
incorporates a series of improvements that go much further in
increasing thé Federal Government's capacity to respond to
serious crimekin our Nétion. ‘This is a contribution to the Code
in which,this Administration has piayed a major part, and we take
pride in this product of our joint efforts,

k Because of the stress I have placed on the need for law
enfqrcement improvements in the Code, I would like to outline
some of those improvements in the pending bill,

First, as a’general matter, many law enforcement improve-
ments stem from~the clarity’of the Code. As one of many
exampies, the_simpiicity of the Code's treatment of intent, and
dtherdmentalvelemeqts Ehat must accompany conductfbefore it may

be considered criminal, would make far clearer exactly what has

e :
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to be proved in the course of trial, and would make the process
of proof more efficient. This treatment would bring’the federal
laws into close accord with the laws of most States that have
recently modernized their own penal laus; in my own home state,i
which has not yet succeeded in enacting a new code, prosecutors
are still faced with the d1ff1culty of demonstrating malice in a
homicide case by proving that the defendant acted with "an
abandoned and malignant heart". While we plainly have some
abandoned hearts in California, and I dare say ~some malignant
ones, proving that particular combination beyond a reasonable
doubt in a criminal trial is a process that no sensible system‘of
justice should require. The current federal requirements are not
quite that burdénsome, but they areihnnecessarily antiquated.

Second, the bill contains a variety of imnrouements that
would help the Federal Governmént meet the problems of violent
crime. The outrage~and ohilling consequences of such crimes upon
our citizensdare so greatkthat it would be»unconscionable to
ignore the shared responsibility of the Federal Gouernment and
State governments to meet this threat. I do not mean to‘minimizek
the importance of the federal*responSibilities with regard‘to

serious large -scale frauds, of*”‘ses involving corruption of

)

officials and other areas of tlddltlonal federal concentration.

I wish only to empha51ze that crimes resulting in death, phys1cal
disfigurement, and emotional terror -—‘as opposed to crimes

nvolv1ng loss of money -- carry costs that only v1ct1ms and

gt il

their families can begin to understand. This is a reality to
which we must-respond.

Under current iaw, federal jurisdiction over criminals who
commit violent crimes is greater than is generally recognized.
Moreover, a recent empirical study has revealed that of the
career criminals prosecuted by the Federal Government, most of
whom have engaged in violent offenses, each commits an average of
40 non-drug offenses for'each year he is not incarcerated, and
another 160 drug-related offenses —-='a total of 200 offenses per
year. By improving'the federal laws to enable us to reach such
offenders more readily, and by concentrating on such offenders

with an appropriate proportion of our investigative and

‘prosecutorial resources, we should be able, by these means alone,

to have some measurable effect on the level of violent street
crime,

The new Code would make the federal effort against violent
crime more effective through a combination of individual
provisions. Perhaés‘most significantly, it would permit the
Federal Government to'prosecute a violent crime committed in the
course of any other federal offense, and would accomplish this
Without inappropriately }mpinging upon concurrent State

authority. In addition,’ the Code would directly provide federal

~Jurlsd1ction over murders for hire, and over murders and assaults
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committed against a wide variety of federal officials and"against
innocent bystanders in the course of attacks on officials. It
would clarify the provisions of the homicide statutes in a manner
similar to that employed in recent State codes, and it would
improve the statute covering maiming and serious disfigurement
and raise the penalty for such offenses.

‘The new Code would provide the federal jurisdiction over
large-scale arson committed for prefit, arson committed against
energy production facilities, and arson committed in the course
of civil tights offenses. It would expand the anti-terrorizing
offense, enact the first federal butglary statute, provide a new
offense to reach the leaders of enterprises engaged in organized
crime, and providekimproved coverage of violenE’Sexual‘
offenses., It weuld require a mandatory;penalty_bf imprisonment
for any criminal who uses a gun or a bomb inuthe course of
committing a federal offense. ;

The Code would permit judges for the first time to deny
- pretrial release On'baii to violent offenders whose release would
endanger the commﬁnity. It,wouldireqUire convicted offenders to

begin serving their sentences immediately after sentencingk-é

without longﬂdelays‘pending their appeals -- unless their appeals

seem well fodnded; It would permit'the transfer to State
hospitals of mentaliy ill offenders Whose release7WOuld pose a
danger to the safety of others. .And it would reduce the ability

of violent young adultsyto escape appropriate punishment. It

would even provide more effective means of reaching violence
‘involving American citizens overseas,.covering violence against
those in American embassies and assassinations by Americans in
foreign nations. It also would provide more effective methods
for extraditihg terforists and other criminals to nations where
they have committed offenses.

Third, the new Code also would make more effective the
investigation and prosecution’of offenses involving narcotics and

dangerous drugs -- offenses that themselves generate innumerable

- other offenses. The Code would provide increased penalties for

large-scale trafficking in heroin, cocaine, and PCP. It would
provide a mandatory penalty of imprisonment for anyone
trafficking in heroin. A mandatory penalty for most offenses
would be unneceésary in light of the Code's sentencing system,
but fqr heroin trafficking, as for the offense of using a gun or
bomb, itkseems warranted for its potential deterrent impact., The
Code would for the first time provide a basis for arresting

narcotics dealers who substitute counterfeit drugs in sales to

’undercovex agents. It also would provide a materially improved

means of securing the forfeiture of laundered proceeds from

narcotics transactions as well as from other lucrative organized
crime activities. It would, moreover, permit assistance from the
milita:y services'in inte:dictingknarcotics_being transported to

the United States.
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Fourth, the new Code would improve laws concerning the

criminal misappropriation of taxpayers' monies. It contains new

offenses to reach theft, fraud, and bribery involving money

supplied for federally funded programs. It contains improved
offenses relating to tax evasion, fencing of stolen property, and
forgery and counterfeiting. Moreover, it would more effectively
reach persons who destroy evidence concerning these and other
offenses, and prov1de for an extended statute of limitations for
of fenses involving .concealed fraud or corruptlon.

Fifth, the new Code would prov1de“more appropriate
attention to the needs of victims and witnesses caught up in the
criminal justice process. It would provide a more effective
series of offenses reaching intimidation of witnesses, and
provide a new 1njunct10n procedure to restrain such
intimidatlon. It incorporates a serles of provisions prov1d1ng

for restitution.from defendantsmto victlms of offenses. For

cases in which restitution is not possible, it provides, for the

first time, a program -- funded by offenders themselves through-

the finevcollection system ~-- for the‘basic COmpensation of -
v1ct1ms of v1olent offenses ‘who' cooperate with offlclals
1nvestlgat1ng and prosecutlng offenses. Flnally, for especially

serious cases, it 1ncorporates ‘improved prov151ons for the

protectlon and relocatlon of w1tnesses whose 11ves are in danger.,

Sixth, the new Code contalns numerous prov1sons of general‘

benefit to law enforcement.' The faC111tatlon and sollc1tat10n

R S e e S R S B T RN
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provisions would significantly increase the likelihood of
successfully prosecuting promoters and brokers of crime. The
conspiracy and the bail-jumping provisions for the first time
have penalties scaled to the seriousness of the crime that was
the object of the conspiracy or the charge for which bail was
set. The provisions of;current law concerning court-ordered
wiretapping would be modified to permit emergency wiretaps, with
subsequent notification to the court, in cases where life is in
danger. A new subchapter would facilitate the investigative
tracing of telephone calls, and bring the area under the juris-
diction of the courts for prior approval.

Of the improvements in the generally applicable provisions
of the Code, perhaps the most important are those related to
sentencing criminal offenders. Those provisions introduce a
totally new and comprehensive sentencing system that is based
upon a;coherent philosophy. They rely upon detailed guidelines
for sentenc1ng similar j'situated,offenders in order to prouide
for a greater certainty and uniformity in sentencing.

The purposeskof sentences are spelled out for the first
time.,'They would specifically embrace just punishment,
deterrence, and protection of the public, and they would lessen.
he previous emphasis on rehabilitation.

The»traditional forms of punishments would be made more
effective.} Probation would be recognized as a penaltyfrather

than as the”absence.of‘a_penalty. Afvariety’of potentially
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useful conditions of probation would be outlined for judges'
consideration. And, perhaps most important, every felon granted
probation would for the first time receive a discernible penalty
~- he would be required to make restitution to his Victims, to

work in community service, or to pay a fine. Fines would be

- significantly increased -- although with limitations based on

ability to pay and with safeguards against unfair multiplication
ofifines ~-- and for the first time effective procedures would be
available for their‘COllection. Imprisonment would no longer
involve artificially lengthy terms that are intended to be

shortened later at the discretion of parole authorities. Early

'release on parole would be abolished, and the Parole Commission

would be phased out. The imposed terms may appear;shorter, but

the result should be approximately the same terms actually served

in prison for most offenses; longer terms for the most serious
offenses; and overall greater nonesty, public credibility, and
effectiveness in sentences of imprisonment.

The sentencing procedure would be made far more fair --
botn to the public and the defendant -- and would be made more

certain. Judges would be directed to sentence pursuant to guide-

lines established by a Sentencing Commission in the judicial

branch of the Federal Government. The guidelines‘WOuld encompass

all combinations of‘aggravating and mitigating circumstances
under which offenses may be committed, as well as different char-

acteristics of offenders. For each federal offense,'the

¢
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guidelines would specify a variety of appropriate sentencing
ranges -- encompassing imprisonment, fines, and probation --
depending upon the particularkhistory and characteristics of the
defendant in the case and the particular circumstances under
which the offenSe was committed. The judge could sentence
outside the guidelinekrange in unusual circumstances, but would
have to give specific reasons for such a sentence.. If the judge
sentenced above the guideline range specified for a case, the
defendant could seek appellate rev1ew of the reasonableness of
the sentence.‘ Slgnlficantly, if the judge sentenced below the
guideline range, the government could -- on behalf of the public
- obtain appellate review of the reasonableness of the
sentence. This sentenc1ng system is a cohesive, 1nnovat1ve
package of proposals, and it has our strong support.

‘I have two additional comments about the proposed Code.

First, while achieving the benefits I have outlined, and
numerous others, it maintains a clear sensitivity to the division
of law enforcement respon51b111t1es in a federal republic. It
recognlzes the unimpeded concurrent jurlsdiction of the States
over almost all conduct that also falls within the federal
sphere. It directs the Department of Justice to give con51derat~
ion to that concurrent jurisdiction in individual cases and to
coordinate w1th State authorities on a regular basis. ‘For the

first time, it would provide explicitly for the sharing of

1nvestigat1ve 1nformat10n between federal and State agencies. It
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| would encourage agencies controlling federal Lands ‘to return levels, would far more than offset the costs of the training time

federal criminal jurisdiction to'the States with State required for its implementation.

concurrence, And it would permit States to seek.help from Although, as I noted earlier, I am not the first Attorney

e

federal agents on sparsely policed land owned by the Federal General to call for reform of the criminal laws, I will take
7

Government In comblnatlon, these prov151ons would prov1de the great satisfaction in being the last --

if last in this instance

basis for more effectlve coordlnatlon, at all levels of .

does not simply mean the latest. Some of you on this Committee,

government, agalnst cr1m1nal violations. who have been involved in this process far longer than I,

Second the beneflts that can be achleved by the new Code

undoubtedly share a similar feeling. Given the determination

can be achleved without outlays of new funds. There is nothlng that has been displayed by the sponsors of this bill, and the
. ) g r

f magic in thlS. It ‘is simply a consequence of the fact that we

spark provided by our common recognition of the terrible toll of

' nef nt : . - '
have been laborlng for decades under a complex and ine f1c1e crime on American citizens, I am confident that this Code will

crlmlnal justlce system -=a system that has been very wasteful not be allowed to languish

of existing resources. Durlng the three~year perlod before the

You have‘had our full cooperation in the past, and you may

Code becomes effectlve, some of our attorneys and other count on it in the future to make further refinements and

employees, who otherw1se would be concentrat;ng on the problems improvements in this bill. We will do our utmost to help o

t%ft‘ of the current system, would be diverted‘to train others in the achieve its passage.
. opetation of the simpler system the Code will provide. We look
~25§f | forward tohthe bossibility of working“with the federal Judiciaty
o | in a joint traihing effort; The costs of the new Sentenc1ng
Commission would be covered by the sav1ngs achleved in pha51ng

out the Parole Commission. - The start-up "costs" therefore,

would be the salarles of those who otherw1se would be 1abor1ng 1n

applying outmoded statutes. The States' experlences w1th such

changeovers have been very encouraglng. The increased eff1c1ency ‘
A e e S e T e DOJ-1g81-09
S of the new federal system, in conjunction with the higher fine
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