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The Texas Advisory Commission on Intergovernmental Relations (Texas

ACIR) is pleased to publish the 1980 Model Rules for Peace Officers: A g

Resource Manual on Police Discretion and Rulemaking. This Manual updates I

and completely revises the 1974 Model Rules for Law Enforcement Officers:

Eo A Manual on Police Discretion (prepared by the International.Association

of Chiefs of Police) to reflect current statutory and case law as well

as modern police procedures. In addition, the Model Ruies Manual now

includes an entirely new chapter on child abuse.
The present Model Rules have been developed by the Texas ACIR staff, '
with the advice and supervision of a Special Committee on Law Enforcement |

g@ Practices composed of law enforcement administrators and officers, prose-

cution and defense attorneys, elected government officials, and community
representatives. The project received funding from the Law Enforcement
Assistance Administration of the US Department of Justice, as administered
by the Criminal Justice Division of the Office of the Governor of Texas.
.This Manual, although it contains carefully analyzed and drafted
"model rules," is presented solely as an advisory research resource,
primarily for Tocal law enforcement agencies. Therefore, although this
Manual should assist a law enforcement agency in developing written
directives, it cannot eliminate the crucial need for key administrators
to study each rule and tailor it to individualized local needs. This
L ' éfff study should include a thorough legal review. The section entitled "Guide {J

for Law Enforcement Agencies in Designing, Implementing, Enforcing, and

T o i <t AL e
:



Austin, Texas

Updating Written Rules and Procedures" should facilitate this adaptation and @E:§
“customization" process. Until actually adopted by a particular agency, no
"rule" becomes operative. Thus, the Texas ACIR cannot assume aay responsi-
bility for a particular agéncy's‘re]iance on the Model Rules.

The Commission begah this project in November 1979. Stan Kantrowitz,
an attorney on the Texas ACIR staff, served as principal draftsman. Louise
Winecup provided supervisory and administrative assistance. Zirka Kaulbach
(a certified paralegal), Norma Villa (a 1980 graduate of the University of
Texas School of Law), and William Keitel (a joint degree candidate at the
University of Texas Schooi of Law and the Lyndon.B. Johnson School of Public
Affairs) served as Texas ACIR interns on this project. The Texas ACIR

approvéd this report for publication at its meeting on September 12, 1980.

Bob Honts

September 1980 Commission Chairman
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INTRODUCTION

Each day, virtually every peace officer makes innumerable discretionary
decisions. Many of these decisions involve tough choices that have a cru-
cial impact on people's lives. For example, an officer regularly decides:

e MWhom to arrest? When? For what offense?

* When to handcuff? When to draw a firearm?

* When to use force? How much?

. Whén to engage in "hot pursuit" to speed after a car?

* How to handle domestic disturbances, mentally 11 persons, child
abuse, and disorderly conduct?

* How to assist a rape victim?

e When to "stop" someone for questioning? When to "frisk"?

These decisions, which usually occur on the street and without supervision,
often have the potential to create controversy and community unrest. For

a brief discussion of police discretion, see Greenlee, Discretionary Decision

Making in the Field, Police Chief, Feb. 1980, at 50-51.

In order to minimize these problems and produce more efficient and
consistent Taw enforcement practices, numerous authorities have suggested
increased reliance on written internal "rules." For example, over a dozen
years agdo, the President's Commission on Crime recommended that each police
department "develop and enunciate policies that give police personnel spe-
cific guidelines for the common situations requiring’exercise of police

discretion." The Challenge of Crime in a Free Society 104 (1967). 1In 1973,

the National Advisory Commission on Criminal Justice Standards and Goals

e e e i v e st e S s 2o e a3 e ity
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reaffirmed this position. In its Report on Police, that Commission (at 21)

recognized that individual officers exercise a "broad range of administrative
and operational discretion.” The Commission then called for each police
agency to develop:

. . . comprehensive policy statements that publicly
establish the limits of discretion, that provide
guidelines for its exercise within those limits and
that eliminate discriminatory enforcement of the law.
Policies should be developed to guide and govern the
way policemen exercise this discretion on the street.

For an extensive bibliography on these issues, see Police Discretion pub-

lished by the National Criminal Justice‘Reference Service of the National
Institute of Law &nforcement and Criminal Justice (part of the Law Enforce-
ment Assistanbe Administration within the US Department of Justice).

Thus, over the years, each law enforcement agency's need for a system
of written directives has become virtually beyond debate. Law enforcement
administrators recognize that internal rulemaking can function as a crucial
administrative bridge between departmental goals and actual police practices.
Most administrators, therefore, have wrestled with the job of developing and

implementing written rules. This Manual, as a reference tool and informa-

§

tional resource, is meant to assist their ongoing efforts.

THE ADVANTAGES OF SYSTEMATIC RULEMAKING

Written rules and guide]ines cannot and should not eliminate the use
of discretion by the police officer. However, they can structure and guide
discretionary actions. Rules, for example, can implement departmental
policies (e.g., misdemeanor field release by citation, arrest and search

warrant procedures, responding to child abuse and rape, the use of force).
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Rules can summarize and reinforce training. Rules can also serve to in-
struct officers about the legal authority and requirements of particular

. police operations (e.g., the need for articulable reasons for a "stop-and-
frisk").

1. Improved officer herformance and morale. Unwritten policies are

often misinterpreted or forgotten. Through gstab]ished written rules,
higher level management can better control many enforcement decisions.
This should improve coordination and efficiency, enhance uniform enforce-
ment efforts; and reduce the likelihood of police misconduct. Numerous
books and articles have stressed the importance of police rulemaking to

structure and control police discretion, particularly in the area of
selective enforcement.

112-20 (1975).

See, for example, K. C. Davis, Police Discretion

Clearly expressed departmental policies should also increase the morale

and sense of responsibility of each officer. Impartial and raticnal dis-
cipline based on performance measured against accessible and coherent stan-
dards can only enhance an officer's sense of fairness and professionalism.
An officer who has a genuine opportunity to participate in the rulemaking and
disciplinary processes will be more 1likely to support such efforts. More-
over, the demand for professionalism in police work requires better educa-
tion and training. Coordinated departmental rules can make an indispensable
contribution toward those requirements.

By the nature of their work, peace officers face a substantial risk of
Titigation. In addition, police chiefs and other administrators increasingly

find themselves named as defendants in suits arising out of actions taken




by their officers. In the future, courts may hold these administrators
accountable for a failure to articulate adequately detailed policies and
procedures to govern discretionary decision-making by their officers, even
though the US Supreme Court has yet to accept federal judicial intervention

in police rulemaking. See Rizzo v. Goode, 423 U.S. 362 (1976).

structure of rulemaking and discipline has the capacity to reduce the fre-
quency and seriousness of incidents that produce litigation. Thus, from

the standpoint of legal 1iability for both law enforcement personnel and
their governmental employers, voluntary establishment of adequate procedureé
appears highly desirable.

2. Improved community relations.

have sought to expand their input into law enforcement practices. Citizen
expectations now influence the values, goals, and even some operating proce-
dures of police departments. Administrative rulemaking enab]ggua department
to incorporate community concerns while exercising positiveﬁ{agfiative. As
a community has increased access to a department's policies and rules, that
community should better understand and appreciate the scope,‘volume, sensi-
tivity, and complexity of the work of the police. Moreover, the 24-hour-a-
day availability of the Tocal police department makes it the agency that
many citizens first contact with an array of problems, including many that
do not involve traditional Taw enforcement functions. Therefore, improved

procedures in these areas will also promote community goodwill.

A systemized

Increasingly in recent years, citizens
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A _NOTE ON FORM

This Manual Targely follows the legal citation format of A Uniform

System of Citation (12th ed. 1976). This format generally eliminates the

introductory use of the word "page" or the abbreviation "p." In addition,
for convenience, this Manual uses masculine pronouns (e.g., "he" and "his")
when both genders are meant to be included. As noted several times through-
out this Manual, use of the term "chief" or "chief of police" does not mean
to exclude a "sheriff," "constable,” or other "law enforcement chief execu-

tive."
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GUIDE FOR LAW ENFORCEMENT AGENCIES

RULES AND PROCEDURES

Numerous governmental and private studies have strongly emphasized
the need for each law enforcement agency to develop and enforce a coor-
dinated set of written administrative rules and procedures which would
provide guidance for its officers. Although virtually every law enforce-
ment agency also recognizes this need for systematic rulemaking, many
agencies (particularly small ones) find that limited financial resources
and the pressing demands of daily operation have precluded a cohesive and
sustained effort toward rulemaking. For a discussion of these matters,

see the July 1980 issue of Police Chief which contains several articles

devoted to "Administering the Small Police Department."

This Guide provides a general checklist for a Taw enforcement agency
that wants to design, implement, enforce, and update its written rules
and procedures. The organization of this Guide makes it compatibie with
a department's joint consideration of substantive chapters within the

Model Rules for Peace Qfficers: A Resource Manhual on Police Discretion

and Rulemaking. This Guide is strictly advisory. Individual agencies

are encouraged to adapt it to meet their specific needs and circumstances.
This Guide outlines the major steps for establishing an ongoing
rulemaking procedure. It provides a framework for planning the develop-
ment, imp]emen;ation, and enforcement processes. It also highlights major
objectives and potential benefits of systematic rulemaking. The Guide
concludes with an appendix that suggests the structure and proceduresvof

a model ru1emaking committee.

G, IMPLEMENTING, ENFORCING, AND UPDATING WRITTEN
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RULEMAKING OBJECTIVES AND BENEFITS

'Systematic administrative rulemaking, particularly when thoroughly
integrated into training programs, will assist any law enforcement agency
in implementing its policies. It facilitates increased coordination be-
tween supervisory and field personnel. Rules should also promote effi-
ciency as well as uniformity and consistency in enforcement, arrest prac-
tices, and other police procedures "on the street."

If properly designed and implemented, a department's rulemaking should
improve the morale and attitudes of its officers. Most officers desire
stable, sound, and consistent guidance to help them handle the variety of
complex situations that confront them each day. They want to know, in
clear terms, what the top administrators expect from them. If incorporated
into a fair and impartial departmental disciplinary structure, rules can
simultaneously enhance accountability. Thus, officers can be held respon-
sible for knowing and following a specific set of written procedures.
Written rules, therefore, should upgrade the scope and standard of disci-
plinary review and improve overall peace officer performance. This, in
turn, should reduce unauthorized actions and iessen an officer's (as well
as his supervisor's and employer's) exposure to litigation.

For several reasons, an established rulemaking system should also
improve community relations. Written rules, adopted after thorough con-
sideration, will project a department's professional approach to law
enforcement. The presence of established rules and procedures reduces
the need for an ad hoc or stopgap approach to potentially inflammatory
issues. In addition, to the extent that the community has access to a

department's rules, police practices will be "de-mystified" and better
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understood. This openness will often buttress community support as it

channels community concern and participation into constructive paths.

DESIGN

Administrative Leadership. A system of written directives cannot

succeed without consistent and aggressive support and leadership by the
chief executive (e.g., chief of police, sheriff, etc.) of the law enforce-
ment agency. Effective rulemaking also requires careful planning. Top-
level administrators should help develop the key policies and gda]s of
the rulemaking effort. Top administrators should also strive to develop
earnest and dedicated support for rulemaking from the other levels of

personnel. . For a further discussion of the chief executive's role, see

National Advisory Committee on Criminal Justice Standards and Goals,

Police Chief Executive (1976). For a more general discussion of po]icé

management, see International City Management Association, Local Government

Police Management (B. Garmire ed. 1977).

Rulemaking Structure. A department should systemize its rulemaking

procedures. Rulemaking should become an ongoing and integrated function
of the agency. The chfef executive should ensure that the rulemaking
process includes participation from all personnel levels within the
agency. (The appendix details the composition and operation of a model
"Department Rulemaking Committee (DRC)" appointed by the head of the
agency.)

1. Establish basic policies. The chief executive (or the DRC), to

focus and guide the agency's rulemaking efforts, should establish underiying
policies. These policies should represent the philosophies and attitudes of

management. Regardless of the agency's size, these policies should serve
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as a touchstone to the rulemaking process. Policies represent an overall (j

“aizgr

3. Establish an overall program timetable. When appropriate (parti-
approach or general guide to action.

. . . : ; i stem), a
They provide a broader setting for cularly for an agency creating its first written directives system)
specific rules. These policies involve value choices and may include de-
partmental goals.

In general terms, a department might develop its rule-

timetable will structure the pace of the rulemaking. A timetable, although
making policies within the following parameters:

flexible, serves as a framework to identify initial and long-range priori-=

L s smat @ ermits
{ ties and assign a target date for each objective. A timetable also p
; is, i , will highlight
(a) Departmental rules will comply with the current law. : convenient and frequent progress evaluation. This, in turn
| . cation to assist
(b) Departmental rules will reflect up-to-date police practices i any need for additional personnel or other resource alloca
(c) Departmental rules will contain as much plain janguage, and i the project.
as little ambiguity, as possible and will be presented in a | . : -
clear format. e i ’ ; 4. Centralize promulgation. Only the chief executive of the Taw en
| ' : g i rule. Regardless
{d) The drafters of departmental rules will consider the impact ¥§ forcement agency should have the final authority to issue a 9
f each rul icers. b . . ) .
of each rule on the safety of officers ié of who may participate in researching, discussing, or drafting the rule, the
(e) The drafters will consider (and balance, as necessary) com- ; ther to implement
munity concerns and the concerns of officers. L chief administrator must evaluate the rule and decide whe p
: I . hiTd - the highest Tevel.
(f) Departmental rules will not create inconsistent requirements Ej it. This correctly places the responsibility squarely at 9
or procedures. T i ™ ) . . : 1 who can
(ﬂ§ % ] <£:¥ It also Tessens confusion by preventing a proliferation of personne
2. Set rulemaking priorities. The efforts of the chief executive (or L
: ) v _ 5 issue rules.
the DRC) should concentrate on drafting rules and procedures to cover topics 33 5 Develop an appropriate format. Following several basic principles
that most critically need departmental clarification and guidance. The chief ti

: will improve the format of the written directives:
(or the DRC) should identify these key topics through a variety of means. i
: ) Y ‘y P : Y (a) Standardize the format (e.g., as to layout, paper S1z€,
For example, a recent statute or court case may make an existing rule obso-

baper color, classification, numbering, method of dis-
, = i tribution, etc.).
lete, a particular incident or disciplinary matter may have shown a strong

need for a new or revised procedure, or one or more officers may have ex-

i d a subject-
and keep current both a sequent1a1 an
(o) Egigg:eindex (wgth adequate cross-indexing) to the rules.
e . . . esable.
| | | ' . format distinctive and read11y.1den§1f1a
pressed confusion over the interpretation of a particular rule. () giteeigﬁp]g’ s aistinceive nd reacly i ciriaile.

the entire agency and those which apply to one or more
jndividuals or units.

¥

The relative ease or difficulty of drafting a rule should not influ-

ence the selection priority. For example, drafting a rule on the use of

e i e b b e

7 (d) Clessify and group subjects logically.
force, although perhaps controversial and difficult to draft, should not

“

be even temporariiy ignored in favor of developing a simpler rule relating
to establishing a dress code.
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IMPLEMENTATION

Implementation of the rules issued by the chief executive of the agency
requires coordinated efforts by the entire management of the agency. Imple-
mentation involves distribution, orientation, and training. For a further

discussion of these issues, see Kazoroski, Policy Implementation, Police

Chief, Nov. 1979, at 63.

1. Establish a distribution system. Everyone affected by a particuiar

directive must individually receive a pefsona] copy of that directive. Thus,
the distribution system should contain an appropriate mechanism to ensure
that all affected personnel receive their copies. The mechanism should pro-
duce a written record that will prevent oversights. For example, a simple
sign-up sheet would serve well.

2. Communicate with and orient personnel. An officer's attitude *oward

a rule will often develop during the orientation session. Therefore, this

session requires appropriate planning. Following the decision to initiate
development of a system of written directives (or to create the DRC or analo-
gous committee), the administrators of the agency (generally after appropriate
briefing and discussion with the chief executive) should schedule meetings
with the officers to explain the policies behind the rulemaking effort.

These meetings should afford ample opportunity to explore the full scope
and purpose of the project. The meetings should encourage suggestions and
questions from the officers. The officers should receive adequate back-
ground on the reasons and policies behind a particular rule. The orientation
should emphasize the practical benefits and goals of each rule. This
initial exposure should also stress the problems and shortcomings of any

superseded rule.
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3. Train the affected personnel. Departmental directives often

address complex technical and legal matters. Administrators should anti-
cipate the need for significant levels of training to instruct officers
about a new or revised directive. In-depth, formalized training regarding
a department's rules and procedures should occur in, but not stop with,
recruit school. In-service training should occur regularly. Haphazard
instruction, Such as during roll call, cannot suffice.

Increased emphasi% on instruction about the department's rules and
disciplinary procedures improves personnel understanding and voluntary
support. Since-written directives incorporate departmental expectations
and frequently form the basis for disciplinary actions, training that
increases officer support will also help management achieve its goals.

To the extent feasible, a department should consider an officer's knowledge
of, and conformance with, its rules in making decisions on career advancement

and merit promotions.

ENFORCEMENT

Written directives, by definition, require compliance by the affected
personnel. The chief administrator of the law enforcement agency must
develop appropriate disciplinary procedures Tinked to the written directives.
These procedures must be fully understood by every officer. Regardless of
the discip]inary procedures an agency institutes, the agency administrators
must strive for consistency, fairness, and impartiality. (For a discussion
of disciplinary procedures, see Chapter Seventeen on Departmental Review
and Discipline.)

First-line supervisors have the greatest opportunity to detect miscon-

duct. Therefore, they have the primary responsibility for enforcing

13
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departmental rules and procedures. In addition, citizen complaints should

become an invaluable source of information on officer conduct. Each
department, to preserve its integrity, should develop a formal system
for responding to citizen complaints. In addition, the department should
help educate the community about the complaint process.

The affected officer's immediate supervisor may appropriately investi-
gate minor allegations, although the supervisor should ordinarily advise
the "internal affairs" unit of the complaint and its resolution. Serious
alTegations, however, should be directly assigned to an internal affairs
investigative unit. A department should have a centralized 1nternai investi-
gatory function. For a more detailed discussion of these issues, see Inter-

national Association of Chiefs of Police, Managing for Effective Police

Discipline {2d rev. ed. 1977).

UPDATING

Each department, to maintain the accuracy and usefulness of its written
directives, should systematically review each of its rules and procedures.

Review on a general "as needed" basis alone is insufficient. Review of

each rule should also occur at regular intervals, not less frequently than

every two years. This will help to keep the rules current and will encourage

an organized rulemaking effort.

14
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Appendi x
MODEL RULEMAKING PROCEDURE

This appendix suggests a model or prototype Departmental Rulemaking
Committee (DRC) to develop, review, and help implement written policies
and procedures. As noted, however, each law enforcement agency must

tailor its rulemaking structure to fit its own circumstances.

SECTION ONE: ESTABLISHMENT OF RULEMAKING COMMITTEE

1.01. This order creates a Departmental Rulemaking Conmittee ("the
DRC") [to replace the former committee designated as 1.
1.02. The DRC will develop, review, and help implement departmental

policies and rules.

1.03. The [law enforcement chief executive (the '"chief")] shall appoint,
to serve at his pleasure, the [total number] members of the committee
with representation from the following categories:

(a) BSenior staff officer [e.g., deputy chief, major, ete.l;
(b) Planning officer [any rank];

(¢) Training officer l[any rank];

(d) Patrol supervisor [e.g., sergeant];

(e) Patrol officers;

(f) Legal advisor; and

(g) . Investigators.

1.04. The chief or his designee shall chair the DRC meetings.

1.05. The DRC shall meet at the request of the chief.

This section establishes a Departmental Rulemaking Committee
which will meet to prepare and analyze departmental policies and rules
oh procedures, diécretion, and enforcement. The composition of the

DRC's membership, although within the discretion of the chief of police
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(or other "law enforcement chief executive"), should encompass (Sectibn 1.03)
a relatively broad spectrum of departmental viewpoints.

DRC composition might vary for each agency. For example, a small de-
partment may not have an in-house legal advisor. However, to enhance the
effectiveness of the DRC, it should include representatives from as many
Tevels within the department as possible. The rulemaking process will bene-
fit from a broad range of current experience in law enforcement. In general,
supervisors and patrol officers should be included because they are responsi-
ble for the daily enforcement and application of the rules.

If appropriate, the chief may wish to include community representatives
to provide further public input into the rulemaking process. The original
1974 Model Rules recommended community representation as well as open meet-
ings, at the discretion of the chief. However, in order to reduce unnecessary
politicization and to increase the harmony and productivity of the DRC, this
prototype does not suggest open meetings or the formal inclusion of community
representatives.

No department should expect to be able to take another department's
policy and directly attempt to graft ii into its own system without care-
ful consideration, including a review by counsel. Thus, before any depart-
ment considers adopting any policy or procedure, it should have that document
thoroughly analyzed by an attorney with experience in the appropriate areas
of Taw. For a discussion of the role of the "police legal advisor," see

ICMA, Local Government Police Management 382-401 (B. Garmire ed. 1977);

Seibert, The Police Legal Advisor, Police Chief, May 1978, at 18.

16
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SECTION TWO: RULE DEVELOPMENT AND DISSEMINATION
2.01. The DRC shall only act on requests from the chief to review or
develop policies and procedures. The DRC may also recommend, to the

tion.

2.02, The DRC shall review each departmental policy and procedure when-
ever needed but not less frequently than once every two years.

2,03. [The DRC may seek advice and information from any appropriate
departmental or other source to assist its development and analysis of
departmental policies and procedures.

2.04. In reviewing and developing departmental r-licies and procedures,
the DRC shall, at a minimum, consider the following factors:

(a) Legal requirvements and limits;

(b) Community needs and attitudes;

(¢) Practicality, effectiveness, and safety;

(d) Financial, personnel, and equipment resources and limits; and
(e) Existing related practices and procedures.

L 2.05. With the approval of a majority of the members, the DRC shall
forward its written recommendations (with a detailed explanatory commen-
tary) to the chief in the form of a proposed general order. Minority
recommendations, so designated, may also be forwarded to the chief.

2.06. The proposed general order will only take effect when approved
and issued by the chief. Each officer to whom an order applies shall
receive a copy of the order.

2.07. Approved policies and procedures shall be available (with copies
for sale at nominal cost) to the public, except at the discretion cf the
chief.

chief, areas of departmental operation appropriate for its own considera-

This section establishes a basic process for the development and
dissemination of police policies and procedures.
which has the discretionary authority to make decisions on enforcement
methods and practices also has the authority (if not the duty) to state
publicly and in advance how it will direct its officers to make those

decisions.

17
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Section 2.02 establishes a system of periodic review of departmental
rules. This rule sets a two-year maximum interval between the DRC's reviews
of any given rule. This review'requirement will promote rule reevaluation
in Tight of changing Taw and police practices. It should prevent rules
from going "stale" and'encourages efficient administration.

The DRC should develop policies and procedures in the form of general
or¢ars, written in a clear, concise, and analytical format. Descriptive
or explanatory commentary should accompany such crders and cite the
practical and legal foundation for the policy or procedure. In formulating
rules, Section 2.04 directs the DRC to consider varijous factors, to avoid
a narrow focus on a particular exigency confronting that law enforcement
agency.

Copies of a department's policies and procedures should be available
for public scrutiny (Section 2.07), except when the chief decides otherwise.
For example, certain exclusively internal rules may not merit pungc dis-
closure, Under the Texas Open Records Act (Tex. Rev. Civ. Stat. Ann. art.
6252--17a, sec. 3(a)(8) (Vernon Supp. 1980)), a Taw enforcement agency need
not "open" records maintained for "internal use." Of course, the Open
Records Act does not restrict an agency's authority to "open* even strictly
internal rules. In fact, section 3(a)(8) may not even apply to the type

of rules under discussion. For a further discussion of the Open Records

Act, see Section Three of Chapter Fifteen on the Control of Criminal

Justice Information.
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GLOSSARY OF TERMS

Abandoned Property - Discarded object or property (other than land)
over which all persons have fully relinquished ultimate control and
any reasonable ownership or privacy interest. [6:1.01]

Abuse - Nonaccidental infliction or threat of infliction of physical
injury or emotional or mental damage to a child by a person responsible
for the child's health or welfare. [4:1.01]

Access Area - The area (also known as the "area of immediate control")
into which an arrestee might reach in order to grab a weapon or destructible
evidence. [6:1.02; 9:1.01, with variation]

Administration of Criminal Justice - Performance of any of the following
activities: detection, apprehension, detention, pretrial release, post-

trial release, prosecution, adjudication, correctional supervision, or
rehabilitation of accused persons or criminal offenders. The administration

of criminal justice shall include criminal identification activities and

the collection, storage, and dissemination of criminal history record infor-
mation. (From section .002(b) of the CJD regulations.) [See Chapter ‘
Fifteen on the Control of Criminal Justice Information.] [15:1.01] ‘

Agency Disposition - Information from a criminal justice agency which
reveals the decision made by that agency with regard to its disposition
of the offender or his case or both. . (From section .002(j) of the CJD
regulations.) [See Chapter Fifteen on the Control of Criminal Justice
Information.] [15:1.02]

Allegation - A charge that an officer has violated a rule or reguiation
covered by the departmental disciplinary process. [17:1.01]

Armed - Cuvcrying a weapon or other object capable of inflicting death or
serious bodily injury. [9:1.02]

Arrest - The intentional seizure, whether actual or constructive, of a
person by an officer acting under real or assumed legal authority, coupled
with a recognition of the custody by the seized person, for the purpose of
charging him with a criminal complaint. (Chapter Nine on Stop-and-Frisk
discusses temporary restraints which fall short of "arrest.") [5:1.01]

Assault - A criminal act which causes bodily injury to another, including
one's spouse; a threat against another, including one's spouse, of imminent
serious bodily injury; any threat against another, including one's spouse,
made while brandishing a deadly weapon. [Defined solely for use in Chapter
One on Domestic Disturbances.] [1:1.01]

19
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Authorized Agency - A public social agency authorized to care for children
or to place children for adoption, or a private association, corporation,
or person approved for that purpose by the Department of Human Resources
through a license, certification, or other means. [4:1.09]

Authorized Weapon - A weapon approved by [this law enforcement agencyl]
for official use by its officers. A firearm cannot be authorized unless
it is registered with [this department] to a particular officer. [3:1.01]

Bodily Injury - Physical pain, illness, or any impairment of physical
condition. [1:1.02, 4:1.02, 5:1.02]

Book and Release - A procedure (also known as "identification release")
in which an officer arrests the violator and takes him to be booked; the
violator has a set of fingerprints and photograph taken (also known as
"printed and mugged"); and the violator secures his immediate release by
signing the Citation's waiver and notice to appear. [2:1.04]

Breach of the Peace - Any unauthorized and unwarranted act which involves
violence, or which 1ikely will provoke violence, and which significantly
disturbs or threatens the peace and quiet of a community. [1:1.03, 5:1.03]

Child - A person under 18 years of age who is not and has not been married
or who has not had his disabilities of minority removed for general purposes.
Under statutes regarding crimes against children, however, the age of a
"child" varies from under 14 to under 17. [1:1.03, with variation; 4:1.03]

Child Abuse and Neglect Reporting and Inquiry System (CANRIS) - The auto-
mated central registry of reported and investigated child abuse cases in
Texas. [4:1.04]

Child Abuse Hotlime ("the Hotline") - A statewide, toll-free telephone
number (1-800-252-5400) for 24-hour reporting of children in need of
protection. The Hotline refers all reports it receives to local pro-
tective services staff. [4:1.05]

Child Protective Worker - A staff member of the child protective services
of the Texas Department of Human Resources (DHR) or another designated
agency such as County Child Welfare, trained to investigate child abuse
and to handle civil legal actions involving child abuse. [4:1.06]

CHRI System - A system, including the equipment, facilities, procedures,
agreements, and organizations thereof, for the collection, processing,
preservation, or dissemination of criminal history record information
(CHRI). (From Section 20.3(a) of the LEAA regulations.) [See Chapter
Fifteen on the Control of Criminal Justice Information.] [15:1.03]

CJI System - A system, including the equipment, facilities, procedures,
agreements, and organizations thereof, for the collection, processing,
preservation, or dissemination of criminal justice information (car).
[15:1.04]
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Close Pursuit - (The term used in Louisiana for "fresh pursuit.") Under
Louisiana law, an officer's immediate pursuit of a person, continuously
or intermittently in the presence of the officer, in order to apprehend
and arrest that person for the commission of an offense. (Chapter
Eleven on Emergency Driving defines and discusses "high-speed pursuit”
(or "hot pursuit").) [5:1.04]

Complaint - The affidavit made before a magistrate or a district or

county attorney which charges a particular person with the commission of

an offense. The filing of a "complaint" triggers a suspect's right to

counsel at eyewitness identification procedures. For the purposes of

E?Zslch?gter, the term "complaint" includes a grand jury indictment.
:1.0

Continuing Misdemeanor -~ A misdemeanor which occurs over a period of time
and without intermission. [5:1.05]

Convietion Data - All notations of criminal transactions related to an
offense that have resulted in a conviction, guilty plea, or a plea of
nolo contendere. (From section .002(Z) of the CJD regulations.) ESee
Chapter Fifteen on the Control of Criminal Justice Information.] [15:1.05]

Corrections - Those criminal justice agencies which supervise criminal
offenders under sentence of a court whether incarcerated or not, e.g.,
probation departments, county jails, Texas Department of Corrections
(TDC), Board of Pardons and Paroles, and the Texas Youth Council. (From
section .002(h) of the CJD regulations.) [See Chapter Fifteen on the
Control of Criminal Justice Information.] [15:1.06]

Court - The District Court or Family District Court which has jurisdiction
in all c¢ivil proceedings affecting the parent-child relationship. [Defined
solely for use in Chapter Four on Child Abuse.] [4:1.07]

Criminal History Record Information (CHRI) - Includes records and related
data contained in either a manual or an automated criminal justice infor-
mation system, compiled by criminal justice agencies for purposes of
identifying criminal offenders and maintaining as to such persons notations
of arrests, the nature and disposition of criminal charges, sentericing,
confinement, rehabilitation, and release. Criminal history record infor-
mation is a general term which includes within its definition both conviction
data and nonconviction data. The term does not include identification
information such as fingerprint records to the extent that such information
does not indicate involvement of the individual in the criminal justice
system. (From section .002(c) of the CJD regulations.) However, this
chapter does not apply to CHRI contained in certain types of documents;
section .003 of the CJD regulations sets forth these exempted documents.
[See Chapter Fifteen on the Control of Criminal Justice Information.]
[15:1.07]

Criminal Justice Agency - Includes courts and any government agency or
any subunit thereof which performs the administration of criminal justice
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pursuant to a statute or executive order, and which allocates a substantial
part of its annual budget to the administration of criminal justice. (From
section .002(a) of the CJD regulations.) [See Chapter Fifteen on the
Control of Criminal Justice Information.]  [15:1.08]

Criminal Justice Information (CJI) - Includes CHRI (as defined in Rule
15:1.08) plus all other information collected by any criminal justice agency
on identifiable individuals, such as intelligence, analytical and investi-
gative data. [See Chapter Fifteen on the Control of Criminal Justice
Information.] [15:1.09]

Curtilage - The yard and buildings which relate to domestic activities

and surround a residence or dwelling place, generally including garages,
sheds, outhouses, driveways, barns, fenced-in areas around the house, and
the Tike. It does not include vehicles, commercial business structures,
or open fields surrounding a residence. For apartments or multi-unit
dwellings, it also does not include fire escapes, lobbies, or common hall-
ways. [6:1.03, 8:1.01]

Custodial Arrvest - A procedure in which an officer arrests and then
transports a person to a detention facility to await bond or an ap-
pearance before a magistrate. [2:1.02, 6:1.04]

Deadly Force - Force that is intended or known by the actor to cause, or
in the manner of its use or intended use is capable of causing, death or
serious bodily injury. [3:1.02]

Deadly Weapon - A firearm or anything manifestly designed, made, or adapted
for the purpose of inflicting death or serious bodily injury; or anything
that in the manner of its use or intended use can cause death or serious
bodily injury. [1:1.05]

Department - The law enforcement agency, e.g., the [police department of
the city of 1. [15:1.10]

Designated Agency - An agency designated by the court to protect children,
and to receive any reports of child abuse. [4:1.08]

Divect Access - Having the authority to access the CHRI data base. (From
section .002(m) of the CJD regulations.) [See Chapter Fifteen on the
Control of Criminal Justice Information.] [15:1.11]

Disposition ~ Information disclosing that criminal proceedings have been
concluded, including information disclosing that the police have elected

not to refer a matter to a prosecutor or that a prosecutor has elected not
to commence criminal proceedings and also disclosing the nature of the
termination in the proceedings; or information disclosing that proceedings
have been indefinitely postponed and also disclosing the reason for post-
ponement. Dispositions shall include but not be Timited to acquittal,
acquittal by reason of insanity, charge dismissed due to mental incompetency,
charge still pending due to insanity, charge still pending due to mental
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incompetence, guilty plea, nolle prosequi, nolo contendere plea,

failure to indict by the grand jury (no bill), convicted, youthful
offender determination, deceased, deferred disposition, dismissed--

civil action, found insane, found mentally incompetent, pardoned,
probation before conviction, sentence commuted, adjudication withheld,
mistrial--defendant discharged, executive clemency, placed on probation,
paroled, or released from correctional supervision. (From section .002(4)
of the CJD regulations.) [See Chapter Fifteen on the Control of Criminal
Justice Information.] [15:1.12]

Disorderly Conduct - Acts proscribed under the Texas Penal Code Annotated
and analogous municipal ordinances as: Disorderly Conduct (section 42.01),
Public Lewdness (section 21.07), Indecent Exposure (section 21.08),
Obstructing Highway or Other. Fassageway (section 42.03), Disrupting a
Meeting or Procession (section 42.05), Public Intoxication (section 42.08),
Hindering Proceedings by Disorderly Conduct (section 38.13). (The Appendix
[to Chapter Thirteen on Disorderly Conduct] sets forth the statutory
language of the cited offenses.) [13:1.01]

Dissemination of CHRI - The release, either verbally or printed (hard
copy), of CHRI by an agency to another agency or individual or the transfer
of CHRI from computer to computer. (From section .002(d) of the CJD
regulations.) [See Chapter Fifteen on the Control of Criminal Justice
Information.] [15:1.13]

Domestie Disturbance - A dispute, whether of a civil or criminal nature,
that occurs between members of the same family (or between persons who
share a similarly intimate relationship) and results in contact with a
law enforcement agency. [1:7.06]

Emergency Admission - A statutorily prescribed process (Tex. Rev. Civ. Stat.
Ann. art. 5547--27 through --30) by which a health or peace officer, who

has probable cause to believe that a person is mentally i11 and is therefore
Tikely to injure himself or others if not immediately restrained, may

obtain a warrant from any magistrate and take such person into custody

and immediately transport such person to the nearest appropriate hospital
for temporary detention. [12:1.01]

Emergency Removal - Removal of a child from his home without written consent
of his parents and before a court hearing, upon reasonable cause to believe
Ehat an]immediate danger exists to the child's physical health or safety.
4:1.10

Emotional Neglect - Failure of the parents or caretaker to provide adequately
for the developmental needs of the child (such as stimulation and affection)

-and to provide consistent care for the child. [4:1.11]

Evader - A driver who continues to drive his vehicle and fails to pull over
to the right and stop when he knows or should know of the audible and/or
visual signals to do so directed to him by an officer, but who does not

Ettempt to escape by driving recklessly and/or at an excessive speed.
11:1.02]
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Exigent Circumstances - An emergency or unforeseen occurrence or combi-
nation of circumstances which requires an officer to act immediately. For
example, exigent circumstances may exist if:

(a) A wanted suspect may escape, or

(b) Bodily injury may occur, or

(c) Evidence will be lost or destroyed, or

(d) Serious damaue to property, real or personal, may occur. [8:1.02]

Exploitation - The forcing or undue encouragement of a child to part1c1pate
in activities detrimental to his well-being, by a person respon§1b1e for
the child's health or welfare. (For example, exploitation may 1nv0!ve
begging, stealing, exposure to immoral or degrading circumstances, in-
appropriate responsibilities for the child's age, and too many working
hours for the child's age.) [4:1.12]

Expunction (or Expungement) - The official removal, obliteration, or
destruction of information from an information system by eliminating all
jndications that the information had ever been recorded. [15:1.14]

Felony - An offense so designated by Taw or punishable by death or confinement
in a penitentiary. [5:1.06]

Field Release - A procedure in which an officer arrests a vjo1§tor but
immediately releases him after the violator signs the Citation's waiver and
written notice to appear. [2:1.03]

First Amendment Activities - The lawful exercise by one or more persons of

the constitutional right (without prior restraint or fear of arbitrary
subsequent punishment) to assemble, to speak, or to engage 1in communicative
behavior which expresses a point of view. A]though.fTrst qmendmept activities
usually involve political, social, economic, or religious ideas, issues,

or opinions, they are not limited to those topics. [13:1.02]

Field Identification - A corporeal identification progedure (also known
as "confrontation," "showup," and "one-on-one") in which the suspect is
presented singly to the witness. [14:1.03]

Field Relerse Citation ("the Citation') - The official departmental form _

that an officer issues to a violator and which states the offense allegediy
committed. The Citation also contains both (1) a waiver.of the arrestee's

right to appear, without unnecessary delay, before a magistrate, and (2) a

"notice to appear," that obligates the violator to appear at a stated time

and place to face the charges against him. [2:1.01]

Piller - Any person, other than a suspect in a particular criminal investi-

Eation, who participates in a lineup which relates to that investigation.
14:1.07]
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Fresh Pursuit - (Commonly known as “"hot pursuit.") Pursuit of a person
without unreasonable delay, but not necessarily instantly or immediately,

in order to apprehend and arrest that person for the commission of an offense.
(Chapter Eleven on Emergency Driving defines and discusses "high-speed
pursuit" (or "vehicular hot pursuit").) [5:1.07]

Frisk - Jargon referring to a weapons search of a person generally Timited

to a patdown of his outer clothing to ensure the safety of the officer and
others. [6:1.05, 9:1.03]

High-Speed Pursuit (Vehicular Hot Pursuit) - Police vehicular pursuit of

another vehicle at speeds which exceed the legal speed for nonemergency
vehicles. [11:1.03]

Informal Identification - A procedure in which an officer takes a witness
to observe a suspect who is at liberty, and who is usually unaware that
he is being observed. [14:1.05]

Intoxication - Any disturbance of mental or physical capacity resulting
from the introduction of any substance into the body. [1:1.08]

In the Presence of - When an officer, through one or more of his five senses,
has probable cause to believe that an offense is being committed, that offense
occurs "in the presence of" that officer. [1:1.07, 5:1.08]

Investigation Division -~ The division of tle Department of Human Resources
responsible for criminal investigations of child abuse. [4:1.13]

Lack of Supervision - A failure of parents to account for a child's actions
and whereabouts. (Examples of lack of supervision include a young child
left unattended while the parents are working, or a preteen left to take
care of very young children for long periods of time.) [4:1.14]

Lineup ~ An identification procedure in which a suspect is placed in a Tlive
group-setting and presented to an eyewitness. [14:1.02]

- Medical Negleet - A failure of parents to secure necessary medical, surgical,

or psychiatric treatment to correct some condition in the child. (Examples
of medical neglect include a Tong-term failure to treat a seriously i1l
child, a malnourished child, or an emotionally disturbed child.) [4:1.15]

Mental Hospital - A hospital operated for the primary purpose of providing
in-patient care and treatment for the mentally i11. [12:1.02]

Mentally Ill Person - A person who displays symptoms of substantially im-
paired mental health and who is in danger of causing injury to himself or to

Ehe persgn or property of others or is in danger of being injured by others.
12:1.03
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Mental Patient - A person admitted or committed to any mental hospital or
a person under observation, care, or treatment in a mental hospital. [12:1.04]

Mere Evidence - Property or items (but not contraband or a fruit or instrumen-
tality of a crime) constituting evidence of an offense or tending to show
that a particular person committed an offense. [8:1.03]

Misdemeancr - An offense so designated by law or punishable by fine, by
confinement in jail, or by both fine and confinement in jail. [2:1.05, 5:1.09]

Neglect - Depriving the child of 1iving conditions which provide the
minimally needed physical and emotional requirements of 1ife, growth, and
development, by a person responsible for the child's health or welfare.
(Examples of child neglect include inauequate housing, clothing, or food;
Eack of1supervision; Tack of needed medical attention; and abandonment.)
4:1.16]

Nexus - Probable cause which, by connecting mere evidence to an offense,
permits an officer to seize mere evidence even if the search warrant does
not describe it. [8:1.04]

Nonconviction Data - Arrest information without disposition if an interval of
one year has elapsed from the date of arrest and no active prosecution of the
charge is pending; or information disclosing that the police have elected

not to refer a matter to a prosecutor, or that a prosecutor has elected not

to commence criminal proceedings, or that proceedings have been indefinitely
postponed, as well as all acquittals and all dismissals. (From section .002(k)
of the CJD regulations.) [See Chapter Fifteen on the Control of Criminal
Justice Information.] [15:1.15]

Noneriminal-Justice Agency - Any person, organization, or other entity which
is not a criminal justice agency. [15:1.16]

Nondeadly Force - Force which, under the circumstances, is not reasonably
capable of causing death or serious bodily injury. [3:1.03]

Nonsuspect - A person who an officer has no reasonable suspicion to believe
is involved in any criminal activity. [9:1.04]

Offender - A person whom an officer has probable cause to arrest or detain.
[5:1.10]

Offense - An act or omission, including misdemeanors as well as fe1onie§,
forbidden by law and for which, on conviction, the law prescribes a punish-
ment. [5:1.71]

Open Field - Unoccupied land outside the curtilage of any dwelling, usually

uncultivated and relatively remote, in which no person has a reasonable
expectation of privacy. [6:1.06]
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Overtake - Pursuit of a motorist, who does not yet realize that he is
being pursued, in order to:

(a) Position the police vehicle so that audible and/or visual signals
can effectively be communicated to the motorist; and/or

(b) Position the police vehicle so that the officer may more effectively
observe the motorist, his vehicle, -his passengers, and/or his
load. [11:1.01] :

Photo Identification Display .- An identification procedure (also known as
"photo display," "photo lineup," and “"photo array") in which a group of

E?zt?ggzghs, preferably in color, are displayed together before the witness.

Physical Strength and Skill - Any physical actions by one or more officers
(e.g., holding, restraining, pushing, and pulling) which may include special
skills (e.g., boxing, karate, and judo) but do not include the use of deadly
force or any authorized or other weapon. [3:1.04]

Primary Pursuing Unit - The police unit which initiates a pursuit or any
unit which assumes control of the pursuit. [11:1.06]

' Private Premises - A permanent or temporary personal residence including,

but not limited to, a house, and the grounds immediately surrounding it;
an apartment; a hotel room; and a trailer. [1:1.09]

Probable Cause - That total set of apparent facts and circumstances based
cn reasonably trustworthy information which would warrant a prudent person
(in the position. of and with the knowledge of the particular peace officer)
to believe something, for example, that a particular person has committed
some offense against the Taw. [1:1.10, 3:1.05, 5:1.12, 6:1.07, 7:1.07,
8:1.05, 9:1.05, 11:1.07]

Public Place - Any place to which the public or a substantial group of the
public has access and includes, but is not Timited to, streets, highways,
and the common areas of schools, hospitals, apartment houses, office -
buildings, transport facilities, and shops. [1:1.11]

Reasonable Suspicion - An officer's rational belief, based on credible

and articulable information and circumstances, that something may be true
(e.g., that a person might be armed or involved in past, present, or future
criminal .tivity). [6:1.08; 7:1.02; 8:1.06; 9:1.06, with variation]

Reckless Evader - A driver who, in order to escape or avoid apprehension
by a police officer, drives his vehicle recklessly and/or at speeds which
are so extreme under the conditions prevailing that his involvement in a
collision is probable should he continue. [11:1.04]
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Roadblock - Any method, restriction, or obstruction used to prevent free (: )

passage of motor vehicles on a highway, in order to effect the apprehension
of an actual or suspected violator in a motor vehicle. [11:1.05]

Search Warrant - A written order, jssued by a magistrate (on a showing of
probable cause) and directed to a peace officer, commanding him to search
for any property or thing and to seize the same and bring it before such
magistrate. [8:1.07]

Seizable Property - All property subject to seizure, including: unlawful
weapons, drugs, and other contraband; stolen or embezzled property ("fruits
of a. crime"); equipment, devices, instruments, and paraphernalia for com-
mitting an offense ("instrumentalities"); and evidence of a particular
crime ("mere evidence"). [6:1.09]

Serious Bodily Injury - Bodily injury that creates a substantial risk of
death or that causes death, serious permanent disfigurement, or protracted
loss or impairment of the function of any bodily member or crgan. [1:1.12,
3:1.06, 4:1.17, 5:1.13]

Sexual Abuse - The obscene or pornographic photographing, filming, or
depiction of a child for commercial purposes, or the rape, molestation,
incest, prostitution, or other such forms of sexual exploitation of a child
under circumstances that appear to harm or threaten the child's health or
welfare. [4:1.18]

Stop - A temporary investigative detention, generally including Timited {:,?

field questioning, of a suspect. [9:1.07]

Suit Affecting the Parent-Child Relationship - A suit brought under Title 2
of the Texas Family Code in which the appointment of a managing conservator
or possessory conservator, access to or support of a child, or establishment
or termination of the parent-child relationship is sought. [4:1.19]

Suspect - A person who an officer reasorunly suspects of involvement
in criminal activity. [9:7.08]

Violator - Any person at least 17 years old who an officer arrests, with-
out an arrest warrant, for violating a municipal ordinance or committing a
Class C misdemeanor other than a traffic violation. [2:1.06]

Voluntary Hospitaliszation or Voluntary Admission - A procedure in which
the head of a mental hospital may admit as a voluntary patient any person
Tfor whom a proper application is filed, if he determines upon the basis of
preliminary examination that the person has symptoms of mental illness or
will benefit from hospitalization. [12:1.05]

Witness - A victim or an eyewitness to a crime. [14:1.06]

¢
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CHAPTER ONE
DOMESTIC DISTURBANCES

Cﬂime statistics have Tong confirmed the seriousness of domestic
disturbances. For example, national statistics reveal that a high pro-
portion of violent crimes, including approximately one-fourth of all

murders, occur between family members. E.g., FBI Uniform Crime Reports:

Crime in the United States, 1978, at 13 (1979). With increasing frequency

in recent years, government and private studies have focused on domestic

violence and spouse abuse (including "wife beating"). See, e.g., Project

SHARE (US Dep't of Health & Human Services), Issues in Domestic Violence:

A Bibliography (1980). Project SHARE, for example, estimates that

1,800,000 husbands abuse their wives. The compilation and analysis of
this data has highlighted the scope and depth of this national problem.
Local Taw enforcement agencies are called on to play a crucial role
in many domestic disturbances. Domestic disturbance calls comprise a
high proportion of all calls received by police departments. Many of
these calls involve "repeat" visits to problem addresses. In some, the
level of violence escalates over time. Thus, each domestic disturbance
call may present a potential opportunity for future crime prevention.
In addition, officers intervening in a domestic disturbance often
face serious safety risks. One national study reported that 22 percent
of officer fatalities and about 40 percent of officer injuries resulted

during intervention into family disputes. Bard, Family Intervention Police

Teams as a Community Mental Health Resource, 60 J. Crim. Law, Criminology
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& Police Sci. 247, 248 (1969). More recent data, though showing reduced <,'

rates, still reveal a significant risk. FBI Uniform Crime Reports: Crime

in the United States, 1978, at 307. Therefore, a law enforcement agency's

approach to domestic disturbance calls may affect the safety of its officers.
The above information underscores the importance of departmental policies

and procedures in this area. This chapter presents suggested guidelines for

officers who answer a domestic disturbance call. Although this chapter

recognizes that any one of a myriad ‘of different factors in a domestic dispute

may suggest a different course of action, this chapter attempts to provide §
as much specific direction as possible. For an extensive overview of this

subject, see Domestic Violence: Hearings on H.R. 7927 & H.R. 8948 Before

the Subcommittee on Select Education of the House Committee on Education

e’

and tabor, 95th Cong., 2d Sess. (1978). (:'
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SECTION ONE: DEFINITIONS

1:1.01. Assault - A criminal act which causes bodily injgury to another,
including one's spouse; a threat against another, including one's spouse,
of imminent serious bodily injury; any threat against another, including
one's spouse, made while brandishing a deadly weapon.

1:1.02. Bodily Injury -~ Physical pain, tllness, or any impairment of
physical condition.

1:1.03. Breach of the Peace - Any unauthorized and unwarranted act
which involves violence, or which likely will provoke violence, and
which significantly disturbe or threatens the peace and quiet of a
community.

1:1.04. Child - A person under 18 years of age who is not and has not
been married or who has not had his disabilities of minority removed for
general purposes.

1:1.05. Deadly Weapon ~ A fivearm or anything manifestly designed,
made, or adapted for the purpose of inflicting death or serious bodily
injury; or anything that in the manner of its use or intended use can
cause death or serious bodily injury.

1:1.06. Domestic Disturbance - A dispute, whether of a civil or crwminalj
nature, that occurs between members of the same family (or between per-
sons who share a similarly intimate relationship) and results inm contact
with a law enforcement agency.

1:1.07. In the Presence of - When an officer, through one or

more of his five senses, has probable cause to believe that an
offense is being committed, that offense occurs "in the presence of"
the officer.

1:1.08. Intoxication - Any disturbance of mental or physical capacity
resulting from the introduction of any substance into the body.

1:1.09. Private Premises - A permanent or temporary personal residence
ineluding, but not limited to, a house, and the grounds immediately
surrounding it; an apartment; a hotel room; and a trailer.

1:1.10. Probable Cause - That total set of apparent facts and circum-
stances based on reasonably trustworthy information which would warrant
a prudent person (in the position of and with the knowledge of the
particular peace officer) to believe something, for example, that a
particular person has committed some offense against the law.

(continued)
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1:1.11. Public Place - Any place to which the public or a substantial
group of the public has access and includes, but is not limited to,
streets, highways, and the common areas of schools, hospitals, apart-
ment houses, office buildings, transport facilities, and shops.

1:1.12. Serious Bodily Injury - Bodily injury that creates a substan-
tial risk of death or that causes death, serious permanent disfigure-
ment, or protracted loss or impairment of the function of any bodily
member or organ.

Three considerations détermined the definition of each of the terms in

this section. The first was simplicity. Plain meaning usage of the

language was preferred over technical terminology. Second, where practical,
each definition was made consistent with current Texas law to minimize
possible confusion. Fina11y, each was patterned for its relevance to

domestic disputes. In this respect, a definition may be phrased more

narrowly Here than the general legal concept of that term, but only where
a more inclusive description seemed unnecessarily broad.

The above definition «~f "assault" differs markedly from the Texas
statutory definition (Penal Code sec. 22.01) in order to make it more
wieldy, practical, and appropriate to the subject matter. Thus, this
definition eliminates technical assaults involving noninjurious physical
contact which a person "knows or should reasonably believe that the other
Penal Code

[person] will regard . . . as offensive or provocative."

section 22.01(a){3). In addition, the definition also excludes mere
threats of "imminent bodily injury" (Penal Code sec. 22.01(a)(2)) not

involving use of a deadly weapon. The definition does include, however,
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threats of imminent serious bodily injury. This definition should serve as
the best guideline to trigger arrest in domestic disturbances. It also frees
the officer from any ultimate determination of fintentﬁ or "knowledge" on the
part of the aggressor.

The definition of "breach of peace,f no longer a specified crime under
Texas law, simplifies and adapts the views of the court in Woods v. State,

152 Tex. Crim. 338, 341, 213 S.W.2d 685, 687 (1948).

The definition includes
the traditional concept of that offense, although it omits outdated language.

See also Head v. State, 131 Tex. Crim. 96, 96 S.W.2d 981 (1936). Similarly,

"in the presence of" is defined as in Texas case law. The Texas Law Enforce-

ment Handbook.13-15 (1976 rev. ed.).

The definition of “child" comports with Family Code article 11.01 and
excludes emancipated persons in accordance with Family Code article 31.01
(Vernon Supp. 1980). (But see Family Code art. 51.02.) The term "domestic
disturbances" includes disputes within both traditional families as well as
other relationships which have an analogous depth of intimacy and emotional
involvement. Thus, a "lover's quarrel" and a dispute between long-term room-
mates would each quatify as a "domestic disturbance." The term "probable
cause" denotes the standard legal meaning in accordance with national and

Texas case law. The definition of "intoxication" was taken from Penal Code

section 8.04(d).

The definitions of "bodily injury," "serious bodily injury," and
"deadly weapon" are taken from the Penal Code section 1.07. "“Public place"
is defined as in section 1.07(29) of the Penal Code. "Private premises" are
nonpublic, residential places. The most obvious example is a person's own

house or apartment, including the outside areas legally known as curtilage.
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See The Texas Law Enforcement Handbook 53 (1976 rev. ed.). Logic and

case Taw has expanded the definition of "private premises." Thus “private
premises” include hotel and motel rooms, campers, trailers, and boats (if

presently inhabited). However, as noted in Austin v. State, 57 Tex. Crim.

611, 124 S.W. 639 (1910), a private residence thrown open to the public
generally for a single entertainment may become a public place for the dura-
tion of that entertainment. Conversely, a public place might also temporarily
become a private premises. Nevertheless, such places as public streets could

not generally become private premises.
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[SECTION TWO: INTRODUCTION

1:2.01. The nature of each particular domestic disturbance will deter-
mine the extent of appropriate intervention. However, officers must
respond to a domestic disturbance and attempt to:

(a) Restere and maintain order;

(b) Render emergency assistance;

(e) Prevent escalation in the level of violence;

(d) Determine if a crime has occurred; and

(e) Inform the disputants of their alternative options
and remedies, including specific social agencies
and community resources (see Section Five).

A domestic disturbance often has both criminal and civil aspects.
Regardless of the legal nature of a particular disturbance, each officer
must fulfill his general duties to preserve the peace and to prevent‘and
suppress crime. See Texas Code of Criminal Procedure article 2.13. In order
to ensure the officers' personal safety as they fulfill their statutory
duty to preserve the peace and prevent offenses, law enforcement personnel
must respond to domestic dispute calls conscientiously and carefully.

The complex relationship of the parties and their property interests
complicate domestic disputes. The privacy interaests of the disputants and,
if married, their community property rights, further complicate domestic
disputes. In addition, as a result of the strong bonds which generally
exist between disputing family members, they may redirect their anger
against police officers who attempt to intervene in their dispute. Thus,

special considerations must guide police conduct when dealing with "inti-

mately related parties." For a general discussion of these issues, see

‘+
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Crimes of Violence: A Staff Report Submitted to the Naticnal Commission on

the Causes and Prevention of Violence (1969).

Several police departments (e.g., Oakland, CA; New York, NY) have been
sued because of their domestic disturbance policies which purportedly dis-

couraged arrest and "screened calls" in a way which reduced the priority of

domestin disturbance calls. For a thorough discussion by the Police Executive

Research Forum of the issues involved in this type of litigation, see N. Loving,

Responding to Spouse Abuse & Wife Beatiig: A Guide for Police (1980).
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SECTION THREE: GENERAL PROCEDURE

1:3.01. Unless an officer has probable cause to believe that serious
bodily injury will occur if he does not immediately intervene in a
domestic disturbance, he should summon a back-up officer and not inter-
veng until they can do so as a team.

1:3.02. If a third party initiated the call to the police, a breach
of peace may have occurred aid the officers should inform the third
party of his right te file a formal complaint. The officers should
generally not inform the disputants that a third party called the
police. The officers must never rveveal the identity of the third
party to the disputants.

1:3.03. Whenever appropriate, upon intervening in the dispute, the
officers should take charge of the situation immediately by separating
the disputants, controlling access to weapons, and then limiting movement
of all persons involved. If possible, they should direct the disputants
into the most public area of the dispute loeation, such as the living
room. :

1:3.04. In attempting :: ascertain the facts of the disvute, the
officers should allow each disputant to present his/her :iorvy individ-
ually.

1:3.05. The officers should take measures (e.g., provide privacy) to
minimize any alarm or embarassment felt by the disputants or others
present.

1:3.06. The officers must remain impartial and should deal with the
disputants tactfully by:

(a) Avoiding brusqueness, irrelevant interrogation, favoritism,
and intimidation;

(b) Proceeding as informally and relaxed as possible; and

(¢) Dirvecting their manmer and effort toward reducing tension and
not making Judgments.

Much of the literature in the area of "domestic crisis intervention"

builds on the pioneering work of Morton Bard with the New York City Pctice

Department. The current approach to police intervention pays more attention

to the need to end the violent crimes involved in most domestic disturbance
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calls. These analyses have found that traditional approaches overrelied on

nonarrest remedies. E.g., Langley & Levy, Wife Abuse and the Police Response,

FBI Law Enforcement Bull., May 1978, at 4. For a further discussion of these
issues, see Wife Beating, IACP Training Key #245 (1976).

The danger to police officers inherent in domestic disturbance situations,
as well as the mechanics of effectively settling disputes involving at least.
two parties, indicate the preference for two officers. The presence of two
officers often minimizes the disputants' ability to involve the officers in
their dispute and better enables the officers to calm the parties in order to
ascertain the facts of the dispute. Although a lone officer may intervene
when necessary, the increased effectiveness and personal safety which the
presence of two officers provides often outweighs the need for intervention
before a second officer arrives. For a discussion of these issues, see

Serrill, The One-Man, Two-Man Debate, Police Mag., Mar. 1978, at 120.

Officers must ensure their own protection by controlling the disputants’
movement and access to weapons, while initially "breaking up" the dispufe
by separating the parties. Separating the parties serves to distract them
from their dispute by directing their attention away from the other
emotionally involved disputant and toward the neutral force represented by
the officer; it thus permits communication with the disputants in a calmer
and more deliberate manner. While the officers may have to use physical
force, they should only use the least amount of force necessary to achieve
their purpose because the successful resolution of the dispute depends to
a great extent upon the initial impression the officers make on the dispu-

tants. A firm but fair attitude indicates to the disputants that the officers
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wish to help, aids in calming the parties, and offers the best chance for a
peaceful resolution of the dispute.

By listening attentively to each party's jndividual explanation, and
then comparing these explanations, the officers should be better able to
analyze the situation objectively and to apply the appropriate remedies.
Thus, even if each disputant explains the cause of the dispute in a manner
most favorable to himself, these discussions 11 normaily provide needed
information to the officers. Moreover, speaking with a neutral officer
allows the disputants to release at Jeast some of their frustrations.

After stabilizing the situation, the officers' next goal is to obtain
the disputants' confidence and cooperation by impressing upon them that the

officers respect their feelings and sincerely wish to help them. The time

and effort which the responding officers spend in seeking a satisfactory

resolution to the dispute is well spent because it can 1imit additional

calls concerning the disputants and prevent escalation in the level of

violence. For a discussion of these issues, see Keogh, Crisis Intervention:

A Practical Approach, Police Chief, Jan. 1980, at 56; Investigation of Wife

Beating, IACP Training Key #246 (1976).
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SECTION FOUR: ENTRY AND INTERVENTION ON PRIVATE PREMISES

1:4.01. Where one of the parties to a domestic dispute requests police
intervention, the officers may enter the premises even if any other

party objects.

1:4.02. Where one disputant locks out another disputant, the officers
shall not assist the evicted party in foreing entry.

1:4.03. Where all parties to a domestic dispute voluntarily refuse to
adnit the officers to the dwelling, the officers shall not enter unless
they have probable cause to believe that immediate entry is necessary

to prevent serious bodily injury or to render emergency aid to an injure

person.

(a) In assessing whether or not to make immediate entry, -the
officers should consider the nature of the refusal and other
relevant circumstances.

(b) The officers should offer assistance if the dispute has
not ended.

1:4.04. After the officers have entered on the consent of any or all
of the disputants and subsequently all of the disputants voluntarily
request that the officers leave, the officers must leave unless they
have probable cause to believe that an assault or other offense is
imminent. The officers' actions should be guided by the rules in

Sections Five, Seven, and Eight of this chapter.

1:4.05. After the officers have entered on the consent of any or all
of the disputants and one disputant subsequently requests that they
leave, and no other disputant requests that they stay, the officers
shall leave unless they have probable cause to believe that an assault
or other offense will occur without their continued presence. If one
disputant requests that they stay, the officers may remain until they
believe that no assault or other offense will occur if they leave.

The officers' authority to enter private premises in-this type of
situation has two sources: (1) the parties' consent and (2) the officers’
statutory duty and authority to preserve the peace and prevent crime. For
example, article 6.06 of the Code of Criminal brocedure (Vernon Supp. 1980)

authorizes intervention "[w]henever, in the presence of a peace officer or
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within his view, one person is about to commit an offense against the
person. or property of anbther, including the person or property of his
spouse, or injure himself., . . ." Similarly, article 6.05 of the
Code of Criminal Procedure authorizes intervention to prevent "threat-
ened injury."

When all parties consent to police entry, no question of the officers'
authority to enter should arise for three reasons. First, the officers'
duty to preserve the peace and prevent injury supports their presence.
Second, the mere presence of the officers in an advisory capacity is, at
most, a minor invasion of privacy cured by the unanimous consent.
Fina]]y, subsequent rules direct the officers to respect a change in the
parties' wishes.

Rule 1:4.01 allows entry where only one party consents because it
is both unreasonable and inconsistent with the statutory duty of the
officers to deny assistance to one party because another party objects.
The officers' entry for the purpose of assistance and investigation is
not directed against any party and outweighs any intrusion on the objec-
ting party's privacy.

Only the doctrine of necessity, which balances competing interests,
justifies entry over the objections of both parties. (The Model Rules
also recognize this principle in Chapter Six on Warrantless Search and
Seizure.) Any rules on police intervention under these circumsténces
require extremely careful drafting in order to avoid unconstitutional
behavior.

Thus, although the ALI Model Code of Pre-Arraignment Procedure,

section 120.6(2) (1975), permits emergency entry onto private premises
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without prior demand if the officer has reasonable cause to believe that
a person he has authority to arrest for a felony or misdemeanor is
present and that making a demand to enter would jeopardize himself or
persons or property within the premises, the legality of such actions
remains subject to challenge. The same caution applies to a similar

provision (Rule 501) of Warrantless Searches of Persons and Places,

a volume in the 1974 Model Rules for Law Enforcement Series of the
Arizona State University College of Law and the Police Foundation. Rule
1:4.03, by seeking permission to enter, eliminates most of these legal
questions.

The stringent criteria of serious bodily injury or emergency aid,
in connection with entry not requested by either party, reflect the general
legal policy of restrained intervention regarding misdemeanors. Also,
in Tight of community property laws, prevention of property damage
cannot alone justify entry where both parties prefer nonintervention.

After entry, if even one disputant requests the officers to leave,
the officers must consider the privacy rights of that disputant in
balancing and reevaluating the interests affected by continued police
intervention. Thus, if it appears unlikely that violence will occur,
the necessity of the circumstances and duty of the officers may no
Tonger justify an intrusion upon even one party's privacy. These rules
minimize antagonisms by requiring a reevaluation of the situation if the

parties change their attitudes.
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SECTION FIVE: NONARREST REMEDIES i
1:5.01. In order to reduce the tension between the disputing parties

and to minimize the potential for violence, offtcers should apply the

most appropriate remedy involving the least police intervention neces-
sary.

1:5.02. Possible remedies (generally listed in ascending order of the
degree of intervention) include:

(a) Mediation;

(b) Informing disputants of appropriate social, medical, or legal
counseling (ineluding available social agencies and community
resources);

(e) Temporary voluntary separation;

(d) Informing the disputants of possible criminal liability;

(e) Informing the disputants of civil protective order, peace
bond, and complaint procedures;

(f) Voluntary surrendering of weapon(s); and

(g) Limited physical restraint.

1:5.03; When the officers reasonably suspect that a child has sufféredg
or is in danger of, abuse or neglect, they shall:

(a) Apply remedies to resolve the immediate dispute and
(b) Handle the matter in accordance with Chapter Four on Child
Abuse.

An officer must never discourage a disputant from seeking an arrest,
filing a complaint, or pursuing a civil remedy. In many family dispute
calls, an officer can be most effective by acting with common sense as a
mediator or by informing the disputants of appropriate social agencies,
community services, and other alternative remedies. Thus, a policy of
judicious restraint in the exercise of arrest power need not include a Tax
law enforcement approach toward "spouse abuse." For a discussion of these

issues, see US Commission on Civil Rights, Battered Women: Issues of Public

Policy (1978).




While officers should attempt mediation, in general, police officers
have neither the time nor the particular expertise to attempt to resolve
the undek]ying causes of domestic discord. Officers should become
familiar with local social agencies and the services provided by these
agencies so that they may suggest additional counseling to the disputants
when the dispute involves a matter dealt with by a particular agency.

The police department should prepare a written information sheet, bilin-
gual if appropriate, with the names, addresses, phone.numbers, and brief
explanations of the services of the local social service agencies. If
these information sheets are available, the officers should provide a
copy to the affected disputant, if the appropriate circumstances exist.

Temporary separation of the disputants can also reduce both the
tension between the parties and their capability of violence, by removing
the individual causing the tension from the potential target of an assault.
The disputants should voluntarily consent to such separation in order to

reduce the danger of aggravating the basic conflict and to limit the
possibility that the disputants will unite against the officers.

Officers should inform the parties that their behavior may require
authoritative police intervention if it continues. Officers should also
explain fhe availability of peace bond, protective order, and formal complaint

(The peace bond procedure is discussed further in the commentary

procedures.

to Section Seven.) Sections 71.01 through .19 of the Texas Family Code (Ver-
non Supp. 1980) provide a civil procedure, separate and apart from a divorce
action, for the use and protection of the victims of "family violence," in-

cluding threatened physical force. This "protective order" procedure includes

a hearing in which the court may issue an appropriate order against the assail-

ant. The "protective order" may contain a broad array of prohibitions and
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‘protect1ve remedies. The order can remain effective for any time period

not exceeding one year. On noticed motion, any party may seek to modify

a protective order. Without a full hearing, the court may also issue
an ex parte "temporary protective order" on a showing by the endangered
family member of "a c]ear and present danger of family violence." This
emergency order has validity for a maximum of three consecutive 20-

day periods. Violation of a protective order carries criminal sanctions,

including a maximum of a $2,000 fine and one year in jail. Section 71.18

obligates each mgnicipa] police department and sheriff to establish pro-
cedures to provide adequate information to law enforcement officers
concerning the parties affected by protective orders.

Officers should confiscate weapons only when it appears that such
action will significantly Timit the parties' capability of violence.
(This remedy is discussed in the commentary to Rules 1:8.10, 1:8.11, and
1:8.12.) ;

Physical restraint.without arrest is an extremely 1imited

remgdy, useful only where violence is imminent or in progress. Even

then, the officers should emphasize the use of minimal force and apply

it in conjunction with other remedies. The officers should not make any

arrests because of minor resistance. (See the standards of Rule 1:6.03.)
However, in accordance with constitutional law, a physical restraint may

be construed as an arrest. Therefore, formal arrest procedures may be
required under most circumstances of physical restréint. State Taw
obligates peace officers to take certain actions when they encounter
situations that appear to endanger the health or welfare of any child.
Specific rules and the statutory sections which relate to these issues

appear in Chapter Four on Child Abuse.
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SECTION SIX: PHYSICAL ASSAULTS

1:6.01. Where an assault occurs in their presence, the officers may
arrest the assailant. However, the officers shall arrest if the
assault:

(a) Caused serious bodily ingury, or
(b) Involved use of a deadly weapon.

1:6.02. Where an assault occurred prior to the officers' arrival, the

officers shall arrest if they have probable cause that the arrested
person caused:

(a) Serious bodily injury, or
(b) Committed the assault with a deadly weapon.

Arrest should be made if the assailant:

(a) Causes bodily ingury to the officers, or

(b) gubstantially interferes with the performance of the officers’
uty.

1:6.04. Where an assault occurs prior to the officers' arrival, they
may not arrest without a warrant unless the criteria of Rule 1:6.02
are met. If no evidence of an assault exists other than the al-
legation of the vietim, the officers should explain the complaint

process. An officer shall never discourage any disputant from filing
a complaint.

1:6.05. In all domestic disputes, officers shall consider the wer&re
and safety of all children present or otherwise under the care of the
disputants.

(a) When necessary, officers must provide for the care
of children.

(b) In general, officers must consider the care and
protection of children in determining the appropriate

action to take. (See Chapter Four on Child Abuse.)

1:6.03. Where the officers are assaulted, they may arrest the assailant.

Formulation of a proper response becomes most difficult where a
domestic dispute results in an assault but the assaulted disputant will

not proceed with the complaint process. In these cases, the fact that
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criminally proscribed conduct has occurred creates a conflict with the

| preventive approach generally preferred in domestic disturbances. The

low rate of success in attempting to pursue criminal sanctions against
violent family members largely reflects the unwillingness of assault
victims to support such actions because of their intimate or familial
relationship to the assailant. Many victims also justifiably fear further
violence or reprisals by the assailant. In addition, some victims who
fail to follow through with their complaints also cite negative experiences
with the criminal justice system.

To reflect these considerations, the Model Rules adopt a prospective
approach geared to reduce the Tevel of tenSion between the disputants.
The short-term objectives include a prevention of renewed violence between
the parties and elimination of the possibility of the redirection of
frustration by any of the disputants against the community. In the longer
term, the policy aims to offer recommendations for assisting the parties
in the resolution of their underlying disagreements and to enhance police-
community relations. Although "automatic" arrest may have an unsuccessful
Tong-term effect in a particular domestic situation, an officer must never
discourage one domestic disputant from filing a complaint against another

disputant. For a discussion of these issues, see Potter, Police and the

Battered Wife, Police Mag., Sept. 1978, at 40.

Because of the variety of possible situations, the Model Rules mandate
arrest only where the parties' conduct, in itself, manifests a continued
propensity toward violence. Under the criteria of Rules 1:6.01 and 1:6.02,
such a situation exists when the possibility of serious violence requires

an immediate and coercive response. For a thorough discussion of these
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issues, see N. Loving, Responding to Spouse Abuse and Wife -Beating:

A Guide for Police (1980).

Rule 1:6.03 permits broad discretion because the paramount con-

sideration is the safety of officers. Harrison v. State, 445 S.W.2d

216 (Tex. Crim. App. 1969); see also Code of Criminal Procedure article
14.01(b). However, the inherent emotionality of these disturbances
often results in precipitaus and unexpected reactions. Thus, again,
arrest and prosecution may not be the best response.
Consequently, the Model Rules take a prospective approach and

prefer to avoid arrest where warrantless-arrest authority exists, but
the circumstances do not indicate the appropriateness of exercising that
authority. Alternative remedies should be considered. For example, in
analyzing each disturbance, the officers should consider the following
circumstances:

(a) The nature of the dispute;

(b) Intoxication (including drug use) of one or more of the

disputants;

(c) Presence and type of weapon;

(d) Identity and background of complainants;

(e) Presence, number, and age of children; and

(f) Frequency and seriousness of prior incidents.

Intoxication may be an aggravating factor in an assault case since
intoxication may exacerbate a dispute and will often 1limit the officers'
ability to reason with the affected disputant. Thus, the effectiveness

of nonarrest remedies would be correspondingly limited unless the

assailant is no longer intoxicated or aggressive. However, voluntary
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intoxication does not provide a defense to assault. Penal Code section

8.04.

Officers must always provide for the care of children who cannot

care for themselves. Rule 1:6.05(a) simply emphasizes this point where,

for example, one parent is arrested and the other may require medical

treatment. 1In a less serious assault, Rule 1:6.05(b) allows the officer

to weigh this factor in selecting the appropriate response.

information, see Chapter Four on Child Abuse.
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SECTION SEVEN: VERBAL ASSAULTS

1:7.01. Officers should attempt to apply nonarrest remedies in order to
elininate the threat of future violence.

1:7.08. Officers may arrest if they have probable cause, based on the
threats and all other circumstances, that bodily injury to a person
will oeccur.

(a) When practical, officers should attempt alternative remedies
prior to arrest. The officers should inform the appropriate
party(ies) of peace bond, protective order, and criminal com-
plaint procedures.

(b) YWhen alternative remedies appear unlikely to reduce the
potential for violence, officers should arrest the appropriate
disputant(s). "

(e) A deadly weapon, in plain view, 8 a major factor in determining
the likelihood of violence.

Puréuant to Texas Penal Code section 22.01, a person commits an
assault if he "intentionally or knowingly threatens another with imminent
bodily irjury, including his spouse." In addition, Texas Code of Criminal
Procedure article 6.05 (Vernon Supp. 1980) sets forth the duty of a
peace officer as to threats:

It is the duty of every peace officer,
when he may have been informed in any manner
that a threat has been made by one person to
do some injury to himself or to the person or
property of another, including the person or
property of his spouse, to prevent the thyreat-
ened injury, if within his power; and, in
order to do this, he may call in aid any num-
ber of citizens in his county. He may take
such measures as the perscn about to be injured
might for the prevention of the offense.

Within this statutory directive, officers have flexibility in how they

respond to a given situation.
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In domestic disputes the police should primarily focus on eliminating
the potential for violence inherent in such disputes. That potential may
continue to exist in disputes which have already involved physical violence
or, as dealt with by Section Seven, may consist entirely of verbal threats
of future violence expressed by the dispﬁtants or ptherwise apparent to
police officers dealing with the disputants. Section Five has previously
set forth the policy regarding the use of nonarrest remedies in domestic
disputes. Rule 1:7.01 restates this policy and focuses upon the desired
result of its application.

Remedies which do not reqhire the high degree of physical intervention
involved in making an arrest, particularly suit situations which have not
involved physical conflict between the disputants. Wheré the dispute has
only involved threats, the resourceful application of nonarrest remedies
should enable officers to settle the immediate dispute and should also help
the parties constructively address their underlying problems. The
application of such remedies will also enable officers to avoid endangering
the safety of all parties by further antagonizing the disputants.

Section Seven does not prescribe spescific nonarrest remedies. Rather,
it emphasizes the usefulness of surh remedies. Each dispute involves
different facts and temperaments; officers must deal with such situations
flexibly and attempt to apply remedies which can resolve the particular
dispute they encounter. Rule 1:7.02 suggesis *he application of nonarrest
remedies but retains the alternative of arrest when appropriate.

Ruie 1:7.02 applies to situations in which bodily injury to a
person is threatened. Subsection (a) suggests informing the threatened

party of alternative legal remedies, including the peace bond. Texas Code
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of Criminal Procedure article 7.01 provides that when a magistrate is
informed upon oath that any person is about to, or has threatened to,
sommit an offense against the person or property of another, the magis-
trate shall issue a warrant for the accused's arrest. Under Code of
Criminal Procedure article 7.03, when the accused appears before the
magistrate and the magistrate hears proof of the accusation and finds
that the accused intended to commit the offense or seriously made the
threat, he may order the accused to post a bond to guarantee that he
will not commit the offense or breach the peace toward the threatened
party for a fixed period up to one year. If the accused fails to post the
bond he will be committed to jail for one year, or until he gives the
required bond. Cede of Criminal Procedure articles 7.08 and 7.09. As a

cautionary note, the constitutionality of the peace bond procedure has been

questioned. E.g., Davidow, The Texas Peace Bond, 3 Tex. Tech L. Rev.

265 (1972). (For a discussion of pratective order procedures, see the
commentary to Section Five.)

Case law indicates that the peace bond procedure is not frequently
employed in proctedings involiving a husband and wife who live tOgether,
but it is commonly used when they are separated. The procedure conflicts
with a situation in which the parties desire to maintain a close familial
relationship. In'addition, after one of the parties has filed for a
divorce, the court has broad discretionary powers to jssue orders re-
specting the parties. Family Code article 3.58. See also Florence v.
Florence, 388 S.W.2d 220 (Tex. Civ. App.--Tyler 1965, writ dism'd)

(temporary injunction prohikiting husband from entering family home or

interfering with wife's peaceful possession during pendency of divorce
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suit was valid). Explaining legal procedures may function as a warning
to the threatening party by informing him that the threatened party has
the power to involve him in legal proceedings which could have severe
consequénces.

Many factors may enter into the officers’ determination of the
Tikelihood of serious violence between the disputants. Rule 1:7.02(c)
emphasizes that the potential for serious violence substantially increases
where one or more of the disputants has secured instruments which could
be used as deadly weapons. Many objects, as previously noted, .can
become deadly weapons depending on the manner in which they are used and
the gravity of the wounds they inflict. Since such information often
becomes available only after injuries occur, police officers must make
decisions based on other factors. Therefore, the broad drafting of
subsection (c) enables officers to apply their judgment and experience

in determining the presence of deadly weapons in plain view.
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SECTION EIGHT: OTHER OFFENSES

This section collects rules designed to guide responses to a variety
of fact patterns or allegations freguently encountered in domestic disputes.
Officers may encounter these problems individually or in combination with
threats, assaults, or with each other. A combination of these problems
complicates and generally aggravates the situation. Officers should consider
the applicable rule for each problem and apply the appropriate remedies

either singly or in combination.

Intoxication

1:8.01. Officers shall not arrest a person solely for alcohol intoxica-

tion within any private premises. The officers should fully explain this
fact to the complainant. If chronic alecohol intoxication {or unsubstan-

tiated but alleged drug use) appears to be involved, the officers may:

(a) Inform the parties of medical counseling, [the appropriate local
soctal agencies], or
(b) When appropriate, inform the complainant regarding the filing of}
an aleoholic commitment petition.

(continued)

Although, when an assault has occurred Rule 1:6.06 makes the intoxication
of the assajlant an aggravating factor, Rule 1:8.01 recognizes that alcohol
intoxication in private premises is not, by itself, an offense. For the

statutory provisions on public intoxication, see Penal Code section 42.08.

Disorderly Conduct and Other Offenses Which Breach the Peace

1:8.02. Officers may arrest an individual involved in a domestic dis-
turbance in a public place, or in a private residence which he has no

right to occupy, if: (continued
» continued)
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(a) An oj#%@se involving a breach of the peace is oceurring or :
(b) The officers have probable cause to believe that an offense I
tnvolving a breach of the peace is about to occur. |

1:?.03. Where an offense involving a breach of the peace occurs, the 5
primary duty of the officers is to prevent or abate a public disturbance.
An arrest should not be made unless a specific offense oceurred and: |

(a) Altermative remedies prove ineffective or
(b) Only timely arrest will protect the disputants and the public I

interest. i
: : (continued) ‘

Often, a domestic disturbance also will involve a breach of the peace or
the threat of a breach of the'peace. Officers generally have warrantless
arrest authority where such a breach is occurring in their presence or
is about to occur. Code of Criminal Procedure articles 14.01(b) and i

14.03. Where a breach of the peace has ended, this authority exists

only to eliminate a danger of renewed breach. Woods v. State, 152 Tex. Crim. i

338, 213 S.W.2d 685 (1948); Shaw v. State, 113 Tex. Crim. 169, 18 S.W.2d 628 i

(1929). Chapter 42 of the Texas Penal Code, "Disorderly Conduct and Related
Offenses," sets forth the primary 1ist of offenses which "breach the peace."
For a further discussion of these issues, see Chapter Fourteen on Disorderly
Conduct.

Rule 1:8.03 places the interest in public peace above nonarrest policy i

in domestic disputes. Such altercations should be settled with alternative
remedies if they will not result in further significant public disturbance.
Under these circumstances, a warning may be especially useful. Where the
breach of the peace emanates from a private premises, such as the disputants'
residence, the same procedures apply. At the very least, the officers can

apply nonarrest remedies.
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Removal of, Threats to, or Destruction of Property

1:8.04. Where a party to a domestic dispute is removing or attempting
to remove property from the domestic dwelling, the primary duty of the
officer is to prevent violence and to preserve the peace. If an officer
has doubts about the ownership of the property in question, he should
attempt to preserve the status quo, by not permitting removal of the
property. The officer, if presented with a court order regarding the
property, should attempt to determine the current validity of that court
order. If he deems it appropriate, an officer may advise the parties to
seek legal counsel and inform them that their conduct may have civil and
eriminal consequences.

1:8.05. Where a domestic disputant seeks an arrest on the basis of past
property damage alone, the officers should inform the complaining party
that commuriity property considerations limit their authority and suggest
consultation with legal counsel.

1:8.06. Where a party to a domestic dispute is damaging or destroying
property in the presence of the officers, the officers may inform the
parties of potential civil and criminal consequences of their conduct
and suggest that the parties seek legal counsel to resolve their property
rights. [The officer should attempt to prevent the property damage. If
necessary, the officers may arrest the offending disputant. (”

P

1:8.07. Where one of the disputants nonviolently threatens property
damage alone, the officers shall apply nonarrest remedies. The officers
should inform the threatening party of the potential civil and criminal
consequences if that party carries out that threat. The officers may
advise the disputants to seek legal counsel to resolve their property
rights.

(continued)

Resolving domestic disputes involving property, real or personal, often

requires the difficult determination of each party's ownership interest in

the objects involved. Since complex community property issues often exist,

and adequate civil remedies for destruction or conversion are available, the

Model Rules attempt to reduce the burden on the officers of ascertaining

those rights. Even a settlement agreement or court order is not conclusive
because of possible modification or revocation. Moreover, such a determina-

tion would make the officer an adversary toward one of the parties. The (T }
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prevention of both present and future violence can best be accomplished
through assurance to each party that his/ﬁer‘interests would be most
certainly safeguarded by consulting legal counsel.

Rule 1:8.06 conforms with the general policy of police restraint
regarding domestic disturbances. The officers should attempt to Timit
the use of arrest in attempting to prevent the destruction of property.
Physical restraint and arrest, based solely on the property issue, may

not be appropriate since no criminal offense may have occurred. Police

'action, however, is authorized on the basis of Code of Criminal Procedure

articles 6.06 (Vernon Supp. 1980) and 6.07. In a dome§t1c disturbance,
the destruction of property can create a volatile situation which often
erupts into personal violence. Thus, arrest may become necessary because
an assault is occurring or a high probability exists that bodily injury
will occur.

Note that Rules 1:8.04 and 1:8.07 do not authorize physical
restraint and arrest in response to removal of or threats to property,
whereas Rule 1:8.06 does so in order to prevent damage or destruction of
property.‘ Minor matters involving, for example, a temporary dispossession
of personal effects do not warrant forceful restraint. Of course,
special circumstances may change the appropriateness of a given response.
For example, immediate threats of destruction regarding items of parti-
cular value or uniqueness might call for a higher level of intervention.

Rule 1:8.07 addresses the situation where only property damage
is threatened. Texas has a community system of property rights between
husband and wife. Tex. Const. art. XVI, sec. 15. Under this system, in

simpTified terms and unless they otherwise agree, all property of whatever
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character acquired by the husband 6r wife during marriage becomes the
community property of both spouses. See Fami]y Code article 5.01.
Property separately owned by the husband of wife before marriage remains
the separate property of each and is subject to management, control, and
disposition solely by the owner. Family Qode article 5.21. The complexi-
ties of determining the status of property threatened by the disputants,
and ‘the need to prevent officers from assuming an ad