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FOREWORD 

The Texas Advisory Commission on Inte,rgovernmental Relations (Texas 

ACIR) is pleased to publish the 1980 Model Rules for Peace Officers: A 

Resource Manual on Police Discretion and Ru1emaking. This Manual updates 

and completely revises the 1974 Model Rules for Law Enforcement Officers: 

A Manual on Police Discretion (prepared by the International Association 

of Chiefs of Police) to reflect current statutory and case law as well 

as modern police procedures. In addition, the Model RUles Manual now 

includes an entirely new chapter on child abuse. 

The present Model Rules have been developed by the Texas ACIR staff, 

with the advice and supervision of a Special Committee on Law Enforcement 

Practices composed of law enforcement administrators and officers, prose­

cution and defense attorneys, elected government officials, and community 

representatives. The project received funding from the Law Enforcement 

Assistance Administration of the US Department of Justice, as administered 

by the Criminal Justice Division of the Office of the Governor of Texas. 

This Manual, although it contains carefully analyzed and drafted 

II model rules,1I is presented solely as an advisory research resource, 

primarily for local law enforcement agencies. Therefore, although this 

Manual should assist a law enforcement agency in developing written 

directives, it cannot eliminate the crucia~ need for key administrators 

to study each rule and tailor it to individualized local needs. This 

study should include a thorough lega1 review. The section entitled IIGuide 

for Law Enforcement Agencies in Designing, Implementing, Enforcing, and 

Preceding page bla~ok' :' v 
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Updating Written Rules and Procedures" should facilitate this adaptation and 

II customi zati ~n" process. Until actually adopted by a parti cul aragency, no 

"rule" becomes operative. Thus, the Texas ACIR cannot assume any responsi­

bility for a particular agency's reliance on th~ Model Rules. 

The COl1ll1ission began this project in November 1979. Stan Kantrowitz, 

an attorney on the Texas ACIR staff, served as principal draftsman. Louise 

Winecup provided supervisory and administrative assistance. Zirka Kaulbach 

(a certified paralegal), NQrma Villa (a 1980 graduate of the University of 

Texas School of Law), and William Keitel (a joint degree candidate at the 

University of Texas School of Law and the Lyndon B. Johnson School of Public 

Affairs) served as Texas ACIR interns on this project. The Texas ACIR 

approved this report for publication at its meeting on September 12, 1980. 

Austin, Texas 
September 1980 
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INTRODUCTION 

Each day, virtually every peace officer makes innumerable discretionary 

decisions. Many of these decisions involve tough choices that have a cru-

cial impact on people's 1 i ves. For example, an officer regularly decides: 
• Whom to arrest? When? For what offense? 

• When to handcuff? When to draw a firearm? 

• When to use force? How much? 

• When to engage in "hot pursuit" to speed after a car? 

• How to handle domestic disturbances, mentally ill persons, child abuse, and disorderly conduct? 

• How to assist a rape victim? 

• When to "stop" someone for questioning? When to "frisk"? 

These decisions, which usually occur on the st~eet and without supervision, 

often have the potential to create controversy and community unrest. For 

a brief discussion of police discretion, see Greenlee, Discretionary Decision 

Making in the Field, Police Chief, Feb. 1980, at 50-51. 

In order to minimize these problems and produce more efficient and 

consistent law enforcement practices, numerous authorities have suggested 

increased re1iance on written internal "rules." For example, over a dozen 

years ago, the President's Commission on Crime recommended that each police 

department "develop and enunciate policies that give police personnel spe­

cific guidelines for the common situations requiring exercise of police 

discretion. II The. Challenge of Crime in a Free Society 104 (1967). In 1973, 

the National Advisory Commission on Criminal Justice Standards and Goals 
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reaffirmed this position. In its Report on Police, that Commission (at 21) 

recognized that individual officers exercise a "broad range of administrative 

and operational discretion." The Commission then called for each police 

agency to develop: 

.•. comprehensive policy statements that publicly 
establish the limits of discretion, that provide 
guidelines for its exercise within those limits and 
that eliminate discriminatory enforcement of the law. 
Policies should be developed to guide and govern the 
way policemen exercise this discretion on the street. 

For an extensive bibliography on these issues, see Police Discretion pub­

lished by the National Criminal Justice Reference Service of the National 

Institute of Law ~i1forcement and Criminal Justice (part of the Law Enforce­

ment Assistance Administration within the US Department of Justice). 

Thus, over the years, each law enforcement agency's need for a system 

of written directives has become virtually beyond debate. Law enforcement 

administrators recognize that internal rulemaking can function as a crucial 

administrative bridge between departmental goals and actual police practices. 

Most administrators, therefore, have wrestled with the job of developing and 

implementing written rules. This Manual, as a reference tool and informa­

tional resource, is meant to assist their ongoing efforts. 

THE ADVANTAGES OF SYSTEt>1ATIC RULEMAKING 

Written .rules and guidelines cannot and should not eliminate the use 

of discretion by the police officer. However, they can structure and guide 

discretionary actions. Rules, for example, can implement departmental 

policies (e.g., misdemeanor field release by citation, arrest and search 

warrant procedures, responding to child abuse and rape, the use of force). 
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Rules can summarize and reinforce training. Rules can also serve to in­

struct officers about the legal authority and requirements of particular 

police operations (e.g., the need for articulable rleasons for a "stop-and­

frisk"). 

1. Improved officer performance and morale. Unwritten policies are 

often misinterpreted or forgotten. Through established written rules, 
• 

higher level management can better control many enforcement decisions. 

This should improve coordination and efficiency, enhance uniform enforce­

ment efforts, and reduce the likelihood of police misconduct. Numerous 

books and articles have stressed the importance of police rulemaking to 

structure and control police discretion, particularly in the area of 

selective enforcement. See, for example, K. C. Davis, Police Discretion 

112-20 (1975). 

Clearly expressed departmental policies should also increase the morale 

and sense of responsibility of each officer. Impartial and Y'ational dis­

cipline based on performance measured against accessible and coherent stan­

dards can only enhance an officer's sense of fairness and professionalism. 

An officer who has a genuine opportunity to participate in the rulemaking and 

disciplinary processes will be more likely to support such efforts. More­

over, the demand for professionalism in police work requires better educa­

tion and training. Coordinated departmental rules can make an indispensable 

contribution toward those requirements. 

By the nature of their work, peace officers face a substantial risk of 

litigation. In addition, police chiefs and other administrators increasingly 

find themselves named as defendants in suits arising out of actions taken 
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by their officers. In the future, courts may hold these administrators 

accountable for a failure to articulate adequately detailed policies and 

procedures to govern discretionary decision-making by their officers, even 

though the US Supreme Court has yet to accept federal judicial intervention 

in police rulemaking. See Rizzo v. Goode, 423 U.S. 362 (1976). A systemized 

structure of rulemaking and discipline has the capacity to reduce the fre­

quency and seriousness of incidents that produce litigation. Thus, from 

the standpoint of legal liability for both law enforcement personnel and 

their governmental employers, voluntary establishment of adequate procedures 

appears highly desirable. 

2. Improved community relations. Increasingly in recent years, citizens 

have sought to expand their input into law enforcement practices. Citizen 

expectations now influence the values, goals, and even some operating proce­

dures of police departments. Administrative rulemaking enables a department 
.', . 

to incorporate community concerns while exercising positive initiative. As 

a community has increased access to a department's policies and rules, that 

community should better understand and appreciate the scope, volume, sensi­

tivity, and complexity of the work of the police. Moreover, the 24-hour-a­

day availability of the local police department makes it the agency that 

many citizens first contact with an array of problems, including many that 

do not involve traditional law enforcement functions. Therefore, improved 

procedures in these areas will also promote community goodwill. 
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A NOTE ON FORfr1 

This Manual, largely follows the legal, citation format of A Uniform 

System of Citation (12th ed. 1976). This format generally eliminates the 

introductory use of the word "page" or the abbreviation "p." In addition, 

for convenience, this Manual uses masculine pronouns (e.g., IIhe ll and IIhisll) 

when both genders are meant to be included. As noted several times through­

out this Manual, use of the term II chief ll or II chief of police ll does not mean 

to exclude a IIsheriff,1I "cons table,1I or other IIl aw enforcement ch'ief execu­

tive. 1I 
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GUIDE FOR LAW ENFORCEMENT AGENCIES 
ON DESIGNING, IMPLEMENTING, ENFORCING, AND UPDATING WRITTEN 

RULES AND PROCEDURES 

Numerous governmental and private studies have strongly emphasized 

the need for each law enforcement agency to develop and enforce a coor­

dinated set of written administrative rules and procedures which would 

provide guidance for its officers. Although virtually every law enforce­

ment agency also recognizes this need for systematic rulemaking, many 

agencies (particularly small ones) find that limited financial resources 

and the pressing demands of daily operation have precluded a cohesive and 

sustained effort toward ru1emaking. For a discussion of these matters, 

see the July 1980 issue of Police Chief which contains several articles 

devoted to IIAdministering the Small Police Department. 1I 

This Guide provides a general checklist for a law enforcement agency 

that wants to design, implement, enforce, and update its written rules 

and procedures. The organization of this Guide makes it compatible with 

a department's joint consideration of substantive chapters within the 

Model Rules for Peace Officers: A Resource Manual on Police Discretion 

and Rulemaking. This Guide is strictly advisory. Individual agencies 

are encouraged to adapt it to meet their specific needs and circumstances. 

This Guide outlines the major steps for establishing an ongoing 

rulemaking procedure. It provides a framework for planning the develop­

ment, implementation, and enforcement processes. It also highlights major 

objectives and potential benefits of systematic rulemaking. The Guide 

concludes with an appendix that suggests the structure and procedures of 

a model rulemaking committee. 
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RULEMAKING OBJECTIVES AND BENEFITS 

Systematic administrative rulemaking, particularly when thoroughly 

integrated into training programs, will assist any law enforcement agency 

in implementing its policies. It facilitates increased coordination be­

tween supervisory and field personnel. Rules should also promote effi­

ciency as well as uniformity and consistency in enforcement, arrest prac­

tices, and other police procedures lion the street. 1I 

If properly designed and implemented, a department's ru1emaking should 

improve the morale and attitudes of its officers. Most officers desire 

stable, sound, and consistent guidance to help them handle the variety of 

complex situations that confront them each day. They want to know, in 

clear terms, what the top administrators expect from them. If incorporated 

into a fair and impartial departmental disciplinary structure, rules can 

simultaneously enhance accountability. Thus, officers can be held respon­

sible for knowing and following a specific set of written procedures. 

Written rules, therefore, should upgrade the scope and standard of disci­

plinary review and improve overall peace officer pe}~formance. This, in 

turn, should reduce unauthorized actions a,nd lessen an officer's (as well 

as his supervisor's and emp1oyer's) exposure to litigation. 

For several reasons, an established ru1emakin~ system should also 

improve community relations. Written rules, adopted after thorough con­

sideration, will project a department's professional approach to law 

enforcement. The presence of established rules and procedures reduces 

the need for an ad hoc or stopgap approach 'to potentially inflammatory 

issues. In addition, to the extent that the community has access to a 

department's rules, police practices will be IIde-mystified ll and better 
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understood. This openness will often buttress community support as it 

channels community concern and participation into constructive paths. 

DESIGN 

Administrative Leadership. A system of written directives cannot 

succeed without consistent and aggressive support and leadership by the 

chief executive (e.g., chief of police, sheriff, etc.) of the law enforce­

ment agency. Effective ru1emaking also requires carefu.l planning. Top­

level administrators should help develop the key policies and goals of 

the ru1emaking effort. Top administrators should also strive to develop 

earnest and dedicated support for ru1emaking from the other levels of 

personnel. _ For a further discussion of the chief executive's role, see 

National Advisory Committee on Criminal Justice Standards and Goals, 

Police Chief Executive (1976). For a more general discussion of police 

management, see International City Management Association, Local Government 

Police Management (B. Garmire ed. 1977). 

Ru1emaking Structure. A department should systemize its ru1emaking 

procedures. Ru1emaking should become an ongoing and integrated function 

of the agency. The chief executive should ensure that the ru1emaking 

process includes participation from all personnel levels within the 

agency. (The appendix details the composition and operation of a model 

"Department Ru1emaking Committee (DRC)II appointed by the head of the 

agency. ) 

1. Establish basic policies. The chief executive (or the ORC), to 

focus and guide the agency's rulemaking efforts, should establish underlying 

policies. These policies should represent the philosophies and attitudes of 

management. Regardless of the agency's size, these policies should serve 
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as a touchstone to the rulemaking process. Policies represent an overall 

approach or general guide to action. They provide a broader setting for 

specific rules. These policies involve value choices and may include de­

partmental goals. In general terms, a department might develop its rule~ 

making policies within the following parameters: 

(a) Departmental rules will comply with the current law. 

(b) Departmental rules will reflect up-to-date police practices. 

(c) Departmental rules will contain as much plain language, and 
as little ambiguity, as possible and will be presented in a 
clear format. 

(d) The drafters of departmental rules will consider the impact 
of each rule on the safety of officers. 

(e) The drafters will consider (and balance, as necessary) com­
munity concerns and the concerns of officers. 

(f) Departmental rules will not create inconsistent requirements 
or procedures. 

2. Set rulemaking priorities. The efforts of the chief executive (or 

the DRC) should concentrate on drafting rules and procedures to cover topics 

that most critically need departmental clarification and guidance. The chief 

lOf the DRC) should identify these key topics through a variety of means. 

For example, a recent statute or court case may make an existing rule obso­

lete, a particular incident or disciplinary matter may have shown a strong 

need for a new or revised procedure, or one or more officers may have ex­

pressed confusion over the interpretation of a particular rule. 

The relative ease or difficulty of drafting a rule should not influ­

ence the selection priority. For example, drafting a rule on the use of 

force, although perhaps controversial and difficult to draft, should not 

be even temporarily ignored in favor of developing a simpler rule relating 

to establishing a dress code, 
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3. Establish an overall program timetable. When appropriat~ (parti-

cularly for an agency creating its first written directives system), a 

timetable will structure the pace of the rulemaking. A timetable~ although 

. flexible, serves as a framework to identify initial and long-range priori­

ties and assign a target date for each objective. A timetable also permits 

convenient and frequent progress evaluation. This, in turn, will highlight 

dd " 1 personnel or other resource allocation to assist any need for a ltl0na 

the project. 

4. Centralize promulgation. Only the chief executive of the law en-

forcement agency should have the f:1al authority to issue a rule. Regardless 

of who may participate in researching, discussing, or drafting the rule, the 

chief administrator must evaluate the rule and decide whether to implement 

it. This correctly places the responsibility squarely at the highest level. 

It also lessens confusion by preventing a proliferation of personnel who can 

issue rules. 
. t f t Following several basic principles 5. Develop an approprla e orma. 

will improve the format of the written directives: 

(a) 

(b) 

ec) 

(d) 

Standardize the format (e.g., as to.layout, paper size, 
paper color, classification, numberlng, method of dis-
tribution, etc.). 

Prepare and keep current both a sequential and a subject­
matter index (with adequate cross-indexing) to the rules. 

Make the format distinctive and readilY,iden~ifiable. 
For example, distinguish between directlves lssued for 
the entire agency and those which apply to one or more 
individuals or units. 

Cl~ssify and group subjects logically. 
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IMPLEMENTATION 

Implementation of the rules issued by the chief executive of the agency 

requires coordinated efforts by the entire management of the agency. Imple­

mentation involves distribution, orientation, and training. For a further 

discussion of these issues, see Kazoroski, Policy Implementation, Police 

Chief, Nov. 1979, at 63. 

1. Establish a distribution system. Everyone affected by a particular 

directivlc must individually receivl:.~ a personal copy of that directive. Thus, 

the distribution system should contain an appropriate mechanism to ensure 

that all affected personnel receive their copies. The mechanism should pro­

duce a written record that will prevent oversights. For example, a simple 

sign-up sheet would serve well. 

2. Communicate with and orient personnel. An officer's attitude ~oward 

a rule will often develop during the orientation session. Therefore, this 

session requires appropriate planning. Following the decision to initiate 

development of a system of written directives (or to create the DRC or analo­

gous committee), the administrators of the agency (generally after appropriate 

briefing and discussion with the chief executive) should schedule meetings 

with the officers to explain the policies behind the rulemaking effort. 

These meetings should afford ample opportunity to explore the full scope 

and purpose of the project. The meetings should encourage suggestions and 

questions from the officers. The officers should receive adequate back­

ground on the reasons and policies behind a particular rule. The orientation 

should emphasize the practical benefits and goals of each rule. This 

initial exposure should also stress the problems and shortcomings of any 

superseded rule. 
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3. Train the affected personnel. Departmental directives often 

address complex technical and legal matters. Administrators should anti­

cipate the need for significant levels of training to instruct officers 

about a new or revised directive. In-depth, formal ized training regat'ding 

a department's rules and procedures should occur in, but not stop with, 

recruit school. In-service fraining should occur regularly. Haphazard 

instruction, such as during roll call, cannot suffice. . 
Increased emphasis on instruction about the department's rules and 

disciplinary procedures improves personnel understanding and voluntary 

support. Since'written directives incorporate departmental expectations 

and frequently form the basis for disciplinary actions, training that 

increases officer support will also help management achieve its goals. 

To the extent feasible, a department should consider an officer's knowledge 

of, and conformance with, its rules in making decisions on career advancement 

and merit promotions. 

ENFORCEMENT 

Written directives, by definition, require compliance by the affected 

personnel. The chief administrator of the law enforcement agency must 

develop appropriate disciplinary procedures linked to the written directives. 

These procedures must be fully understood by every officer. Regardless of 

the disciplinary procedures an agency institutes, the agency administrators 

must strive for consistency, fairness, and impartiality. (For a discussion 

of disciplinary procedures, see Chapter Seventeen on Departmental Review 

and Discipline.) 

First-line supervisors have the greatest opportunity to detect miscon­

duct. Therefore, they have the primary responsibility for enforcing 
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departmental rules and procedures. In addition, citizen complaints should 

become an invaluable source of information on officer conduct. Each 

department, to preserve its integrity, should develop a formal system 

for responding to citizen complaints. In addition, the department should 

help educate the community about the complaint process. 

The affected officeris immediate supervisor may appropriately investi­

gate minor allegations, although the supervisor should ordinarily advise 

the "internal affairs" unit of the complaint and its resolution. Serious 

allegations, however, should be directly assigned to an internal affairs 

investigative unit. A department should have a centralized internal investi­

gatory function. For a more detailed discussion of these issues, see Inter­

national Association of Chiefs of Police, r1anaging for Effective Police 

Discipline (2d rev. ed. 1977). 

UPDATING 

Each department, to maintain the accuracy and usefulness of its written 

directives, should systematically review each of its rules and procedures. 

Review on a general "as needed" basis alone is insufficient. Review of 

each rule should also occur at regular intervals, not less frequently than 

every two years. This will help to keep the rules current and will encourage 

an organized rulemaking effort. 
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Appendix 

MODEL RULENAKING PROCEDURE 

This appendix suggests a model or prototype Departmental Rulemaking 

Committee (DRC) to develop, review, and help implement written policies 

and procedures. As noted, however, each law enforcGment agency must 

tailor its rulemaking structure to fit its own circumstances. 

SECTION ONE: ESTABLISHr·1ENT OF RULH1AKING COMMITTEE 

1.01. This order creates a Departmental Rulemaking Conunittee ("the 
DRC") [to replace the former committee designated as ]. 

1.02. The DRC will develop~ review~ and help implement departmental 
policies and rules. 

1.03'J The [l~ enforcement chief executive (the "chief")] shall appoint~ 
to sel~e at h~s pleasure~ the [total number] members of the committee 
with repre$entation from the following categories: 

(a) Senior staff officer [e.g.~ deputy chief~ major~ etc.]; 
(b) Planning officer [any rank]; 
(c) Training officer [any rank]; 
(d) Patrol supervisor [e.g.~ sergeant]; 
(e) Patrol officers; 
(f) Legal advisor; and 
(g) Investigators. 

1.04; The chief or his designee shall chair the DRC meetings. 

1.05. The DRC shall meet at the request of the chief. 

This section establishes a Departmental Rulemaking Committee 

which will meet to prepare and analyze departmental policies and rules 

011 procedures, discretion, and enforcement. The composition of the 

DRC's membership, although within the discretion of the chief of police 
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(or other "l aw enforcement chief executive"), should encompass (Section 1.03) 

a relatively broad spectrum of departmental viewpoints. 

ORC composition might vary for each agency. For example, a small de­

partment may not have an in-house legal advisor. However, to enhance the 

effectiveness of the ORC, it should include representatives from as many 

levels within the department as possible. The rulemaking process will bene­

fit from a broad range of current experience in law enforcement. In general, 

supervisors and patrol officers should be included because they are responsi­

ble for the daily enforcement and application of the rules. 

If appropriate, the chief may wish to include community representatives 

to provide further public input into the rulemaking process. The original 

1974 Model Rules recommendea community representation as well as open meet­

ings, at the discretion of the chief. However, in order to reduce unnecessary 

po1iticization and to increase the harmony and productivity of the DRC, this 

prototype does not suggest open meetings or the formal inclusion of community 

representatives. 

No department should expect to be able to take another department's 

policy and directly attempt to graft it into its own system without care-

ful consideration, including a review by counsel. Thus, before any depart­

ment considers adopting any policy or procedure, it should have that document 

thoroughly analyzed by an attorney with experience in the appropriate areas 

of law. For a discussion of the role of the "police legal advisor," see 

ICMA, Local Government Police Management 382-401 (8. Garmire ed. 1977); 

Seibert, The Police Legal Advisor, Police Chief, May 1978, at 18. 
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SECTION TWO: RULE DEVELOPMENT AND DISSEMINATION 

2.01. The DEC shall only aat on requests from the ahief to review or 
develop poliaies and proaedupes. T~e DEC may ~lso reao~end3 to th~ 
ahief3 areas of depaPtmental operat~on appropr~ate for ~ts own aons~dera­
tion. 

2.02. The DEC shaU review eaah depaP.tmental poliay and proaedure when­
ever needed but not less frequently than onae every two yeaPs. 

2.03. The DEC may seek adviae and information from any appropriate 
departmental or other soupae to assist its development and analysis of 
depaPtmental poliaies and proaedupes. 

2.04. In reviewing and developing depaPtmental F::::liaies and proaedures3 
the DEC shall3 at a minimum3 aonside~ the following faators: 

(a) Legal requirements and limits; 
(b) Community needs and attitudes; 
(a) PraatiaalitY3 effeativeness3 and safety; 
(d) Finanaial3 personnel3 and equipment resouraes and limits; and 
(e) Existing related praatiaes and proaedupes. 

~2.05. With the approval of a majority of the m~mbers3 the DEC shall 
- forward its written reaommendati.ons (with a detailed explanat0r:Y a~mmen­

tary) to the ahief in the form of a proposed general order. Mu,?nty 
reaommendations3 so designated3 may also be forwarded to the ah~ef. 

2.06. The p~oposed general order will only take effeat when.approved 
and issued by the ahief. Eaah offiaer to whom an order appl~es shall 
reaeive aaopy of the order. 

2.07. Approved poliaies and proaedur~s shall be availab~e (wi~h a~pies 
for sale at nominal aost) to the publ~a3 exaept at the d~saret~on vf the 
ahief. 

This section establishes a basic process for the development and 

dissemination of police policies and procedures. A law enforcement agency 

which has the discretionary authority to make decisions on enforcement 

methods and practices also has the authority (if not the duty) to state 

publicly and in advance how it will direct its officers to make those 

deC"! s ions. 
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Section 2.02 establishes a system of periodic review of departmental 

rules. This rule sets a two-year maximum interval between the DRC's reviews 

of any given rule. This review 'requirement w·ill promote rule reevaluation 

in light of changing law and police practices. It should prevent rules 

from going I sta1e" and encourages efficient administration. 

The DRC shou'ld develop policies and procedures in the form of general 

ord~rs, written in a clear, concise, and analytical format. Descriptive 

or explanatory commentary should accompany such orders and cite the 

practical and legal foundation for the policy or procedure. In formulating 

rules, Section 2.04 directs the DRC to consider various factors, to avoid 

a narrow focus on a particular exigency confronting that law enforcement 

agency. 

Copies of a department's policies and procedures should be available 

for public scrutiny (Section 2.07), except when the chief decides otherwise. 

For example, certain exclusively internal rules may not merit pubi'ic dis­

closure, Under the Texas Open Records Act (Tex. Rev. Civ. Stat. Ann. art. 

6252--17a, sec. 3(a)(8) (Vernon Supp. 1980)), a law enforcement agency' need 

not "open" records maintained for "interna1 use." Of course, the Open 

Records Act does not restrict an agency's authority to "open" even strictly 

internal rules. In fact, section 3(a)(8) may not even apply to the type 

of rules under discussion. For a further discussion of the Open Records 

Act, see Section Three of Chapter Fifteen on the Control of Criminal 

Justice Information. 
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GLOSSARY OF TERMS 

Abandoned FPoperty - Discarded object or property (other than land) 
over which all persons have fully relinquished ultimate control and 
any reasonable ownership or privacy interest. [6:1.01J 

Abuse- Nonaccidenta1 infliction or threat of infliction of physical 
injury or emotional or mental damage to a child by a person responsible 
for the child's health or welfare. [4:1.01J 

Access Area - The area (also known as the "area of immediate control ") 
into which an arrestee might reach in order to grab a weapon or destructible 
evidence. [6:1.02; 9:1.01, with variationJ 

Administration of Criminal Justice - Performance of any of the following 
activities: detection, apprehension, detention, pretrial release, post­
trial release, prosecution, adjudication, correctional supervision, or 
rehabilitation of accused persons or criminal offenders. The administration 
of criminal justice shall include criminal identification activities and 
the collection, storage, and dissemination of criminal history record infor­
mation. (From section .002{b) of the CJD regulations.) [See Chapter 
Fifteen on the Control of Criminal Justice Information.J [15:1.01J 

Agency Disposition - Information from a cr~minal justi'ce.agenSy wh~c~ 
reveals the decision made by that agency wlth regard to lts dlSposltlon 
of the offender or his case or both .. (From section .002(j) of the CJD 
regulati~ns.) [See Chapter Fifteen on the Control of Criminal Justice 
Information.J [15:1.02J 

Allegation - A charge that an officer has violated a rule or regulation 
covered by the departmental disciplinary process. [17:1.01J 

Armed - Ct.,,'rying a weapon or other object capable of inflicting death or 
serious bodily injury. [9:1.02J 

Arrest - The intentional seizure, whether actual or constructive, of a 
person by an officer acting under real or assumed legal authority, coupled 
with a recognition of the custody by the seized per~on, for the purpo~e of 
charging him with a criminal complaint. (Chapter Nlne on Stop-and-Frlsk 
discusses temporary restraints which fall short of "arrest.") [5:1.01J 

Assault - A criminal act which causes bodily injury to another, including 
on~'s spouse; a threat against another, including o~e's s~ouse, of imminent 
serious bodily injury; any threat against ano~her, lncludlng one'~ spouse, 
made while brandishing a deadly weapon. [Deflned solely for use ln Chapter 
One on Domestic Disturbances.J [1 :l.OlJ 
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Authopized Agency - A public social agency authorized to care for children 
or to place children for adoption, or a private association, corporation, 
or person approved for that purpose by the Department of Human Resources 
through a license, certification, or other means. [4:1.09] 

Authopized Weapon - A weapon approved by [this law enforcement agencyJ 
for official use by its officers. A firearm cannot be authorized unless 
it is registered with [this departmentJ to a particular officer. [3:1.01J 

Bodi~y .InjUY'lt. - Physical pain, illness,. or any impairment of physical 
condltlOn. L1 :1.02, 4:1.02 9 5:1.02J 

Book and Release - A procedure (also known as lIidentification release") 
in which an officer arrests the violator and takes him to be booked; the 
violator has a set of fingerprints and photograph taken (also known as 
"printed and mugged ll

); and the violator secures his immediate release by 
signing the Citation's waiver and notice to appear. [2:1.04J 

Bpeach of the Peace - Any unauthorized and unwarranted act which involves 
violence, or which likely will provoke violence, and which significantly 
disturbs or threatens the peace and quiet of a community. [1:1.03,5:1.03J 

Child - A person under 18 years of age who is not and has not been married 
or who has not had his disabilities of minority removed for general purposes. 
Under statutes regarding crimes against children, however, the age of a 
"child" varies from under 14 to under 17. [1 :1.03, with variation; 4:1.03J 

Child Abuse and Neglect Repopting and Inquipy System (CANRIS) - The auto­
mated central registry of reported and investigated child abuse cases in 
Texas. [4:1.04J 

Child Abuse HotUne ("the HoUine") - A statewide, toll-free telephone 
number (1-800-252-5400) for 24-hour reporting of children in need of 
protection. The Hotline refers all reports it receives to local pro­
tective services staff. [4:1.05] 

Child Pr>otective Wopkep - A staff member of the child protective slervices 
of the Texas Department of Human Resources (DHR) or another designated 
agency such as County Child Welfare, trained to investigate child abuse 
and to handle civil legal actions involving child abuse. [4:1.06J 

CHRI System - A system, including the equipment, facilities, procedures, 
agreements, and organizations thereof~ for the collection, processing, 
p\~eservation, or dissemination of criminal history record information 
(CHRI). (From Section 20.3(a) of the LEAA regulations.) [See Chapter 
Fifteen on the Control of Criminal Justice Information.J [15:1.03J 

CJI System - A system, including the equipment, facilities, procedures, 
agreements, and organizations thereof, for the collection, processing, 
preservation, or dissemination of criminal justice information (CJI). 
[15: 1.04 J 
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Close PuPsuit - (The term used in Louisiana for IIfresh pursuit. lI ) Under 
Louisiana law, an officer's immediate pursuit of a person, continuously 
or intermittently in the presence of the officer, in order to apprehend 
and arrest that person for the commission of an offense. (Chapter 
Eleven on Emergency Driving defines and discusses "high-speed pursuit ll 

(or IIhot pursuitll).) [5:1.04] 

Complaint - The affidavit made before a magistrate or a district or 
county attorney which charges a particular person with the commission of 
an offense. The filing of a "complaintll triggers a suspect's right to 
counsel at eyewitness identificatiola procedures. For the purposes of 
this chapter, the term IIcomplaint" includes a grand jury indictment. 
[14: 1. 01] 

Continuing Misdemeanop - A misdemeanor which occurs over a period of time 
and without intermission. [5:1.05] 

Conviction Data - All notations of c-rimina1 transacti.ons related to an 
offense that have resulted in a conviction, guilty plea, or a plea of 
nolo contendere. (From section .002(2) of the CJD regulations.) [See 
Chapter Fifteen on the Control of Criminal Justice Information.] [15:1.05J 

Coppections - Those criminal justice agencies which supervise criminal 
offenders under sentence of a court whether incarcerated or not, e.g., 
probation departments, county jails, Texas Department of Corrections 
(TDC), Board of Pardons and Paroles, and the Texas Youth Council. (From 
section .002(h) of the CJD regulations.) [See Chapter Fifteen on the 
Control of Criminal Justice Information.] [15:1.06] 

Court - The District Court or Family District Court which has jurisdiction 
in all civil proceedings affecting the parent-child relationship. [Defined 
solely for use in Chapter Four rin Child Abuse.] [4:1.07] 

CriminaZ Histopy Recopd Infopmation (CHRI) - Includes records and related 
data contained in either a manual or an automated criminal justice infor­
mation system, compiled by criminal justice agencies for purposes of 
identifying criminal offenders and maintaining as to such persons notations 
of arrests, the nature and disposition of criminal charges, sentencing, 
confinement, rehabilitation, and release. Criminal history record infor­
mation is a general term which includes within its definition both conviction 
data and nonconviction data. The term does not include identification 
information such as fingerprint records to the extent that such information 
does not indicate involvement of the individual in the criminal justice 
system. (From section .002(c) of the CJD regulations.) However, this 
chapter does not apply to CHRI contained in certain types of documents; 
section .003 of the CJD regulations sets forth these exempted documents. 
[See Chapter Fifteen on the Control of Criminal Justice Information.] 
[15:1.07] 

Criminal- Justice Agency Includes courts and any government agency or 
any subunit thereof which performs the administration of criminal justice 
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pursuant to a statute or executive order, and which allocates a substantial ( 
part of its annual budget to the administration of criminal justice. (From 
section .002(a) of the CJD regulations.) [See Chapter Fifteen on the 
Control of Criminal Justice Information.] [15:1.08J 

criminal Justice Information (CJI) - Includes CHRI (as defined in Rule 
15:1.08) plus all other information collected by any criminal justice agency 
on identifiable individuals, such as intelligence, analytical and investi­
gative data. [See Chapter Fifteen on the Control of Criminal Justice 
Information.J [15:1.09J 

Curtilage - The yard and buildings which relate to domestic activities 
and surround a residence or dwelling place, generally including garages, 
sheds, outhouses, driveways, barns, fenced-in areas around the house, and 
the like. It does not include vehicles, commercial business structures, 
or open fields surrounding a residence. For apartments or multi-unit 
dwellings, it also does not include fire escapes, lobbies, or common hall­
ways. [6:1.03,8:1.01] 

Custodial A1'l'est - A procedure in whi ch an offi cer arrests and then 
transports a person to a detention facility to await bond or an ap­
pearance before a magistrate. [2:1.02,6:1.04] 

Deadly Force - Force that is intended or known by the actor to cause, or 
in the manner of its use or intended use is capable of causing, death or 
serious bodily injury. [3:1.02] 

Deadly Weapon - A firearm or anything manifestly designed, made, or adapted 
for the purpose of inflicting death or serious bodily injury; or anything 
that in the manner of its use or intended use can cause death or serious 
bodily injury. [1:1.05] 

Department - The law enforcement agency, e.g., the [police department of 
the city of J. [15:1.10] 

Designated Agency - An agency designated by the court to protect children, 
and to receive any reports of child abuse. [4:1.08] 

Direct Access - Having the authority to access the CHRI data base. (From 
section .002(m) of the CJD regulations.) [See Chapter Fifteen on the 
Control of Criminal Justice Information.J [15:1.11J 

Disposition - Information disclosing that criminal proceedings have been 
concluded, including information disclosing that the police have elected 
not to refer a matter to a prosecutor or that a prosecutor has elected not 
to commence criminal proceedings and also disclosing the nature of the 
termination in the proceedings; or information disclosing that proceedings 
have been indefinitely postponed and also disclosing the reason for post­
ponement. Dispositions shall include but not be limited to acquittal, 
acquittal by reason of insanity, charge dismissed due to mental incompetency, 
charge still pending due to insanity, charge still pending due to mental 
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incompetence, guilty plea, nolle prosequi, nolo contendere plea, 
faflure to indict by the grand jury (no bill), convicted, youthful 
offender determination, deceased, deferred disposition, dismissed--
civi'1 action, found insane, found mentally incompetent, pardoned, 
probation before conviction, sentence commuted, adjudication withheld, 
mistrial--defendant discharged, executive clemency, placed on probation, 
paroled, or released from correctional supervision. (From section .002(i) 
of the CJD regulations.) [See Chapter Fifteen on the Control of Criminal 
Justice Information.] [15:1.12] 

Disorderly Conduct - Acts proscribed under the Texas Penal Code Annotated 
and analogous municipal ordinances as: Disorderly Conduct (section 42.01), 
Public Lewdness (section 21.07), Indecent Exposure (section 21.08), 
Obstructing Highway or Other Passageway (section 42.03), Disrupting a 
Meeting or Procession (section 42.05), Public Intoxication (section 42.08), 
Hindering Proceedings by Disorderly Conduct (section 38.13). (The Appendix 
[to Chapter Thitteen on Disorderly ConductJ sets forth the statutory 
language of the cited offenses.) [13:1.01] 

Dissemination of ~~I - The release, either verbally or printed (hard 
copy), of CHRI by an agency to another agency or individual or the transfer 
of CHRI from computer to computer. (From section .002(d) of the CJD 
regulations.) [See Chapter Fifteen on the Control of Criminal Justice 
Information.] [15:1.13J 

Domestic Distvn~bance - A dispute, whether of a civil or criminal nature, 
that occurs between members of the same family (or between persons who 
share a similarly intimate relationship) and results in contact with a 
law enforcement agency. [1:1.06] 

Emergency Admission - A statutorily prescribed process (Tex. Rev. Civ. Stat. 
Ann. art. 5547--27 through --30) by which a health or peace officer, who 
has probable cause to believe that a person is mentally ill and is therefore 
likely to injure himself or others if not immediately restrained, may 
obtain a warrant from any magistrate and take such person into custody 
and immediately transport such person to the nearest appropriate hospital 
for temporary detention. [12:1.01] 

Emergency Removal - Removal of a child from his home without written consent 
of his parents and before a court hearing, upon reasonable cause to believe 
that an immediate danger exists to the child's physical health or safety. 
[4:1.10] 

Emotior~l Neglect - Failure of the parents or caretaker to provide adequately 
for the developmental needs of the child (such as stimulation and affection) 
and to provide consistent care for the child. [4:1.11] 

EVader - A driver who continues to drive his vehicle and fails to pullover 
to the right and stop when he knows or should know of the audible and/or 
visual signals to do so directed to him by an officer, but who does not 
attempt to escape by driving recklessly and/or at an excessive speed. 
[11 : 1.02] 
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Exigent Circumstanaes - An emergency or unforeseen occurrence or combi­
nation of circumstances which requires an officer to act immediately. For 
example, exigent circumstances may exist if: 

(a) A wanted suspect may escape, or 
(b) Bodily injury may occur~ or 
(c) Evidence wi1'l be lost 0\" destroyed, or 
(d) Serious damane to propel-ty, real or personal, may occur. [8:1.02] 

Exploitation - The forcing or undue encouragement of a child to ~articipate 
in activ"fties detrimental to his well-being, by a person responslble for 
the child's health or welfare. (For example, ~xploitation may involve 
begging, stealing, exposure to immoral or degrading circumstances, ~n­
appropriate responsibilities for the child's age, and too many worklng 
hours for the child's age.) [4:1.12J 

Expunction (or Expungement) - The official removal, obliter?t~on,.or 
destruction of information from an information system by ellmlnatlng all 
indications that the information had ever been recorded. [15:1.14J 

Felony - An offense so designated by law or punishable by death or confinement 
in a penitentiary. [5:1.06J 

Field Release - A procedure in which an officer arrests a violator but 
immediately releases him after the violator signs the Citation's waiv~r and 
written notice to appear. [2:1.03J 

First Amendment Activities - The lawful exercise by one or more persons of 
the constitutional right (without prior restraint or fear of arbitrary 
subsequent punishment) to assemble, to speak, or to e~gage in communica~i~e. 
behavior which expresses a point of view. Although flrst amendme~t actlvltles 
usually involve political, social, economic, or religious ideas, lssues, 
or opinions, they are not limited to those topics. [13:1.02J 

Field Identification - A corporeal identification procedure (also known 
as "confrontation," "showup," and "one-on-one") in which the suspect is 
presented singly to the witness. [14:1.03] 

Field Relec.se Citation (lIthe C·itation") - The official departmental form ~ 
that an officer issues to a violator and which states the offense allegedlY 
committed. The Citation also contains both (1) a waiver of the arrestee's 
right to appear, without unnecessary del~y, before a magistrate, and (2~ a 
"notice to appear,1I that obligates the Vlolator to appear at a stated tlme 
and place to face the charges against him. [2:1.01J 

Filler - Any person, other than a suspe~t in a particular c~imina~ ;n~esti­
gation, who participates in a lineup WhlCh relates to that lnvestlgatlon. 
L14:1.07J 

24 

0, 
i 

, , 

l" ' 
. -----.-',-.-.-~~...,...........,..,.~-~~ 

;I I 
. ~ 

." 

'i 

1 , 
\ 
I 
\ 
1 r 

! 
1 
t ' 
1 
t t , . 

!'l 
I 
i' 

t 
L 
1 i 

l' 
I! 
II 
I.:' C.) 

I 

Fr:esh Pursuit - (Commonly known as "hot pursuit. ") Pursuit of a person 
~lthout unreasonable delay, but not necessarily instantly or immediately, 
lnorder to apprehend and arrest that person for the commission of an offense. 
(Chapter Eleven on Emergency Driving defines and discusses IIhigh-speed 
pursuit" (or "vehicular hot pursuit").) [5:1.07] 

Frisk - Jargon referring to a weapons search of a person generally limited 
to a patdown of his outer clothing to ensure the safety of the officer and 
others. [6:1.05, 9:1.03J 

High-Speed PUrsuit (Vehicular Hot Pursuit) - Police vehicular pursuit of 
another vehicre at speeds which exceed the legal speed for nonemergency 
vehicles. [11:1.03J 

Info~al Identification - A procedure in which an officer takes a witness 
to observe a suspect who is at liberty, and who is usually unaware that 
he is being observed. [14:1.05] 

Intoxication - Any disturbance of mental or physical capacity resulting 
from the introduction of any SUbstance into the body. [1 :1.08J 

In the Presenco of - When an officer, through one or more of his five senses, 
has probable cause to believe that an offense is being committed, that offense 
occurs Ilin the pt'esence of" that officer. [1 :1.07, 5:1.08] 

Investigation Division - The division of tLe Department of HUman Resources 
responsible for criminal investigations of child abuse. [4:1.13] 

Lack of Supervision - A fail ure of par'ents to account for a chi 1 dis actions 
and whereabouts. (Examples of lack of supervision include a young child 
left unattended while the parents are working, or a preteen left to take 
care of very young children for long periods of time.) [4:1.14J 

Lineup - An identification procedure in which a suspect is placed in a live 
group~setting and presented to an eyewitness. [14:1.02J 

Medioal Neglect - A failure of parents to secure necessary medical, surgical, 
or psychiatric treatment to correct some condition in the child. (Examples 
of medical neglect include a long-term failure to treat a seriously ill 
child, a malnourished child, or an emotionally disturbed child.) [4:1.15] 

Mental Hospital - A hospital operated for the primary purpose of providing 
in-patient care and treatment for the mentally ill. [12:1.02J 

MentaUy IU Person - A person who displays symptoms of substantially im­
paired mental health and who is in danger of causing injury to himself or to 
the person or property of others or is in danger of being injured by others. 
[12:1.03J 
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Mental Patient - A person admitted or committed to any mental hospital or 
a person under observation, care, or treatment in a mental hospital. [12:1.04] 

Mere Eviaence - Property or items (but not contraband or a fruit or instrumen­
tality of a crime) constituting evidence of an offense or tending to show 
that a particular person committed an offense. [8:1.03J 

Misdemeanor - An offense so designated by law or punishable by fine, by 
confinement in jail, or by both fine and confinement in jail. [2:1.05,5:1.09J 

Neglect - Depriving the child of living conditions which provide the 
minimally needed physical and emotional requirements of life, growth~ and 
development, by a person responsible for the child's health or welfare. 
(Examples of child neglect include ina~~quate housing, clothing, or food; 
lack of supervision; lack of needed medical attention; and abandonment.) 
[4:1.16] 

Nexus - Probable cause which, by connecting mere evidence to an offense, 
permits an officer to seize mere evidence even if the search warrant does 
not describe it. [8:1.04] 

Nonconviction Data - Arrest information without disposition if an interval of 
one year has elapsed from the date of arrest and no active prosecution of the 
charge is pending; or information disclosing that the police have elected 
not to refer a matter to a prosecutor, or that a prosecutor has elected not 
to commence criminal proceedings, or that proceedings have been indefinitely 
postponed, as well as all acquittals and all dismissals. (From section .002(k) 
of the CJD regulations.) [See Chapter Fifteen on the Control of Criminal 
Justice Information.J [15:1.15J 

Noncriminal-Justice Agency - Any person, organ';zation, or other entity which 
is not a criminal justice agency. [15:1.16] 

Nondeadly Force - Force which, under the circumstances, is not reasonably 
capable of causing death or serious bodily injury. [3:1.03J 

Nonsuspect - A person who an officer has no reasonable suspicion to believe 
is involved in any criminal activity. [9:1.04J 

Offender - A person whom an officer has probable cause to arrest or detain. 
[5:1.10] 

Offense - An act or omission, including misdemeanors as well as felonies, 
forbidden by law and for which, on conviction, the law prescribes a punish­
ment. [5: 1. 11 J 

Open Field - Unoccupied land outside the curtilage of any dwelling, usually 
uncultivated and relatively remote, in which no person has a reasonable 
expectation of privacy. [6:1.06J 
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overtake - Pursuit of a motoris.t, who does not yet realize that he is 
being pursued, in order to: 

(a) 

(b) 

Position the police vehicle so that audible and/or visual signals 
can effectively be communicated to the motorist; and/or 
Position the police vehicle so that the officer may more effectively 
observe the motorist, his vehicle, ,his passengers, and/or his 
load. [11 :1.01 J . 

photo Identification Disp~y - An identification procedure (also known as 
"photo disp1ay," "photo lineup," and "photo array") in which a group of 
photographs, preferably in color, are displayed together before the witness. 
[14: 1.04] 

Physical Strength and SkilZ - Any physical actions by one or more officers 
(e.g., holding, restraining, pushing, and pulling) which may include special 
skills (e.g., boxing, karate, and judo) but do not include the use of deadly 
force or any authorized or other weapon. [3:1.04J 

Primary PUrsuing Unit - The police unit which initiates a pursuit or any 
unit which assumes control of the pursuit. [11:1.06] 

Private ~e~ises - A permanent or temporary personal residence including, 
but not llmlted to, a house, and the grounds immediately surrounding it; 
an apartment; a hotel room; and a trailer. [1:1.09] 

Probable Cause - That total set of apparent facts and circumstances based 
on reasonably trustworthy information which would warrant a prudent person 
(in the position-of and with the knowledge of the particular peace officer) 
to believe something, for example, that a particular person has committed 
some offense .again·st the law. [1:1.10,3:1.05,5:1.12,6:1.07,7:1.01, 
8: 1 . 05, 9: 1. 05 ~, 11: 1 . 07] 

PUbZic Place - Any place to which the public or a SUbstantial group of the 
public has access and includes, but is not limited to, streets, highways, 
and the common areas of schools, hospitals, apartment houses, office· 
buildings, transport facilities, and shops. [1 :1.11] 

Reasonable Suspicion - An officer's rational b~lief, based on credible 
and articu1ab1e information and circumstances, that something may be true 
(e:g:, thRt ~ ~erson might be armed or involved in past, present, or future 
crlmlna1.tlvlty). [6:1.08; 7:1.02; 8~1.06; 9:1.06, with variation] 

Reckless Evader - A driver who, in order to escape or avoid apprehension 
by a police officer, drives his vehicle recklessly and/or at speeds which 
are so extreme under the conditions prevailing that his involvement in a 
collision ;s probable should he continue. [11 :1.04J 
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Roadbl,ock - Any method, restriction, or obstruction used to prevent free 
passage of motor vehicles on a highway, in order to effect the apprehension 
of an actual or suspected violator in a motor vehicle. [11:1.05] 

Search Warrant - A written order, issued by a magistrate (on a showing of 
probable cause) and directed to a peace officer, commanding him to search 
for any property or thing and to seize the same and bring it before such 
magistrate. [8:1.07] 

Seizabl,e Property - All property subject to seizure, including: unlawful 
weapons, drugs, and other contraband; stolen or embezzled property ("fruits 
of a.crime"); equipment, devices, instruments, and paraphernalia for com­
mitting an offense ("instrumentalities"); and evidence of a particular 
crime (" mere evidence"). [6:1.09] 

Serious Bodil,y Injury - Bodily injury that creates a substantial risk of 
death or that causes death, serious permanent disfigurement, or protracted 
loss or impairment of the function of any bodily member or organ. [l :1.12, 
3:1.06, 4:1.17, 5:1.13] 

Sexual, Abuse - The obscene or pornographic photographing, filming, or 
depiction of a child for commercial purposes, or the rape~ molestation, 
incest, prostitution, or other such forms of sexual exploitation of a child 
under circumstances that appear to harm or threaten the child's health or 
welfare. [4:1.18] 

Stop - A temporary investigative detention, generally including limited 
field questioning, of a suspect. [9:1.07] 

Suit Affecting the Parent-Chil,d ReZationship - A suit brought under Title 2 
of the Texas Family Code in which the appointment of a managing conservator 
or posse.ssory conservator, access to or support of a child, or establishment 
or termination of the parent-child relationship is sought. [4:1.19J 

Suspect - A person who an officer reaso~:';'Dly suspects of involvement 
in criminal activity. [9:1.08J 

Viol,ator - Any person at least 17 years old who an officer arrests, with­
out an arrest warrant, for violating a municipal ordinance or committing a 
Class C misdemeanor other than a traffic violation. [2:1.06J 

Vol,untary Hospital,ization or Vol,untary Admission - A procedure in which 
the head of a mental hospital may admit as a voluntary patient any person 
for whom a proper application is filed, if he deterrrrines upon the basis of 
preliminary examination that the person has symptoms of mental illness or 
will benefit from hospitalization. [12:1.05] 

Witness - A victim or an eyewitness to a crime. [14:1.06] 
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CHAPTER ONE 

DOMESTIC DISTURBANCES 

C\ime statistics have long confirmed the seriousness .of domestic 

disturbances. For example, national statistics reveal that a high pro­

portion of violent crimes, including approximately one-fourth of all 

murders, occur between family members. E.g., FBI Uniform Crime Reports: 

Crime in the United States, 1978, at 13 (1979). With increasing frequency 

in recent years, government and private studies have focused on domestic 

violence and spouse abuse (including "wife beating"). See, e.g., Project 

SHARE (US Dep't of Health & Human Services), Issues in Domestic Violence: 

A Bibliography (1980). Project SHARE, for example, estimates that 

1,800,000 husbands abuse their wives. The compilation and analysis of 

this data has highlighted the scope and depth of this national problem. 

Local law enforcement agencies are called on to playa crucial role 

in many domestic disturbances. Domestic disturbance calls comprise a 

high proportion of all calls received by police departments. Many of 

these calls involve "repeat" visits to problem addresses. In some, the 

level of violence escalates over time. Thus, each domestic disturbance 

call may present a potential opportunity for future crime prevention. 

In addition, officers intervening in a domestic disturbance often 

face serious safety risks. One national study reported that 22 percent 

of officer fatalities and about 40 percent of officer injuries resulted 

during intervention into family disputes. Bard, Family Intervention Police 

Teams as a Community Nental Health Resource, 60 J. Crim. Law, Criminology 
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& Police Sci. 247, 248 (1969). More recent data,· tho.ugh showing reduced 

rates, still reveal a significant risk. FBI Uniform Crime Reports: Crime 

in the United States, 1978, at 307. Therefore, a law enforcement agency's 

approach to domestic disturbance calls may affect the safety of its officers. 

The above information underscores the importance of departmental policies 

and procedures in this area. This chapter presents suggested guidelines for 

officers who answer a domestic distJrbance call. Although this chapter 

recognizes that anyone of a myriad~of different factors in a domestic dispute 

may suggest a different course,of action, this chapter attempts to provide 

as much specific direction as possible. For an extensive overview of this 

subject, see Domestic Violence: Hearings on H.R. 7927 & H.R. 8948 Before 

the Subcommittee on Select Education of the House Committee on Education 

and Labor, 95th Cong., 2d Sess. (1978). 
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SECTION ONE: DEFINITIONS 

1:1.01. Assault - A criminal act which causes bodily ~nJury to another3 
including one's spOUge; a threat against another3 including one's spouse3 
of imminent serious bodily injury; any threat against another3 including 
one's spouse~ made while brandishing a deadly weapon. 

1:1.02. Bodily Injury - Physical pain3 iZZness3 or any irrrpairment of 
physical condition. 

1:1.03. Breach of the Peace - Any unauthorized and unwaPranted act 
which involves violence3 or which likely will provoke violence3 and 
which significantly disturbs or threatens the peace and quiet of a 
community. 

1:1.04. Child - A person under 18 years of age who is not and has not 
been maPried or who has not had his disabilities of minority removed for 
general purposes. 

1:1.05. Deadly Weapon - A firearm or anything manifestly designed3 
made3 or adapted for the purpose of inflicting death or serious bodily 
injury; or anything that in the manner of its use or intended use can 
cause death or serious bodily injury. 

1:1.06. Domestic Disturbance - A dispute3 whether of a civil or c~~minal 
nature3 that occurs between members of the same family (or between per­
sons who share a similarly intimate relationship) and results in contact 
with a law enforcement agency. 

1:1.07. In the Presence of - When .an officer3 through one or 
more of his five senses3 has probable cause to believe that an 
offense is being committed3 that offense occurs "in the presence of" 
the officer. 

1:1.08. Intoxication - Any disturbance of mental or physical capacity 
reSUlting from the introduction of any substance into the body. 

1:1.09. Private Premises - A permanent or terrrporaPy personal residence 
inaZuding3 but not limited t03 a house3 and the grounds immediately 
surrounding it; an apaPtment; a hoteZ room; and a trailer. 

1:1.10. Probable Cause - That total set of apparent facts and circum­
stances based on reasonably trustworthy information which would waPrant 
a prudent person (in the position of and with the knowledge of the 
paPticulaP peace officer) to believe something3 for exarrrple3 that a 
particulaP pel'son has committed some offense against the law. 

(continued) 
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1:1.11. PUbZic PZace - Any pZace to which the pubZic or a substantiaZ 
group of the pubZic has access and incZudes, but is not ~imited to, 
streets, highways, and the common areas of schooZs, hosp~taZs, apart­
ment houses, office buiZdings, transport faciZities, and shops. 

1:1.12. Serious BodiZy Injury - BodiZy injury that creates a s~stan­
tiaZ risk of death or that causes death, serious permanent disf~gure­
ment, or protracted Zoss or impairment of the function of any bodiZy 
member or organ. 

Three considerations determined the definition of each of the terms in 

this section. The first was simplicity. Plain meaning usage of the 

language was preferred over technical terminology. Second, where practical, 

each definition was made consistent with current Texas law to minimize 

possible confusion. Finally, each was patterned for its relevance to 

domestic disputes. In this respect, a definition may be phrased more 

narrowly here than the general legal concept of that term, but only where 

a more inclusive description seemed unnecessarily broad. 

The above definition ;,f lIassaultli differs markedly from the Texas 

statutory definition (Penal Code sec. 22.01) in order to make it more 

wieldy, practical, and appropriate to the subject matter. Thus, this 

definition eliminates technical assaults involving noninjurious phYSical 

contact which a person "knows or should reasonably believe that the other 

[person] will regard . as offensive or provocative. 1I Penal Code 

sectiDn 22.01(a)(3). In addition, the definition also excludes mere 

threats of lIimminent bodi ly injuryll (Penal Code sec. 22.01 (a) (2)) not 

involving use of a deadly weapon. The definition does include, however, 
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threats of imminent serious bodily injury. This definition should serve as 

the best guideline to trigger arrest i~ domestic disturbances. Ii also free~ 

the officer from any ultimate detennination of lIintent li or IIknowledge li on the 

part of the aggressor. 

The definition of IIbreach of peace, II no 10.nger a specified crime under 

Texas law, simplifies and adapts the views of the court in Woods v. State, 

152 Te,x. Crim. 338, 341, 213 S.W.2d 685, 687 (1948). The definition includes 

the traditional concept of that offense, although it omits outdated language. 

See also Head v. State, 131 Tex. Crim. 96, 96 S.W.2d 981 (1936). Similarly, 

lIin the presence ofll is defined as in Texas case law. The Texas Law Enforce­

ment Handbook.137l5 (1976 rev. ed.). 

The definition of uchild" comports with Family Code article 11.01 and 

excludes emancipated persons in accordance with Family Code article 31.01 

(Vernon Supp. 1980). (But see Family Code art. 51.02.) The term IIdomestic 

disturbal1ces ll includes disputes within both traditional families as well as 

other relationships which have an analogous depth of intimacy and emotional 

involvement. Thl(~, a 1I1 0ver 's quarrel ll and a dispute between long-term room­

mates would each qualify as a IIdomestic disturbance. 1I The term IIprobable 

cause ll denotes the standard legal meaning in accordance with national and 

Texas case law. The definition of lIintoxication li was taken from Penal Code 
, . 

section 8.04(d). 

The definitions of IIbodily injury,1I IIserious bodily injury,1I and 

IIdeadly weaponll are taken from the Penal Code section 1.07. IIpublic place ll 

is defined as in section 1.07(29) of the Penal Code. IIPrivate premises ll are 

nonpublic, residential places. The most obvious example is a person's own 

house or apartment, including the outside areas legally known as curtilage. 
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See The Texas Law Enforcement Handbook 53 (1976 rev. ed.). Logi c and 

case law has expanded the definition of "privatE: premises." Thus "private 

premises" include hotel and motel rooms, campers, trailers, and boats (if 

presently inhabited). However, as noted in Austin v. State, 57 Tex. Crim. 

611, 124 S.W. 639 (1910), a private residence thrown open to the public 

generally for a single entertainment may become a public place for the dura­

tion of that entertainment. Conversely, a public place might also temporarily 

become a private premises. Nevertheless, such places as public streets could 

not generally become private premises. 

1-6 

)I I 
,-

c' 

t;) .. ~. 

f,; 

,~~. 

4
', 

11'( '., 'il, 
." I 
/: I 
~' ! 
;:;r",J 

SECTION TWO: INTRODUCTION 

1:2.01. The natu:roe of each particutar domestic distu:robance will deter­
mine the extent of appropriate intervention. However, officers must 
respond to a domestic disturbance and attempt to: 

(a) RestQr~ and maintain ordOr; 
(b) Render emepgency assistance; 
(c) Prevent escalation in the level of violence; 
(d) Dete!'mine if a crime hew OO(J'u:rored; and 
(e) Infor.m the disputants of their alternative options 

and remedies, including specific social agenoies 
and community resou:roces (see Section Five). 

A domestic disturbance often has both criminal and civil aspects. 

Regardless of the legal nature of a particu1ar disturbance, each officer 

must fulfill his general duties to preserve the peace and to prevent and 

suppress crime. See Texas Code of Criminal Procedure article 2.13. In order 

to ensure the officers' personal safety as they fulfill their statutory 

duty to preserve the peace and prevent offenses, law enforcement personnel 

must respond to domestic dispute calls conscientiously and carefully. 

The complex relationship of the parties and their property interests 

compl i cate domesti c di sputes. The pri vacy interl1i!sts of the di sputants and, 

if married, their community property rights, further complicate domestic 

disputes. In addition, as a result of the strong bonds which generally 

exist between disputing family members, they may redirect their anger 

against police officers who attempt to intervene in their dispute. Thus, 

special considerations must guide police conduct when dealing with "inti­

mately related parties. 1I For a general discussion of these issues, see 
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Crimes of Violence: A Staff Report Submitted to the National Commission on 

the Causes and Prevention of Violence (1969). 

Several police departments (e.g., Oakland, CA;. New York" NY) have been 

sued because of their domestic disturbance policies which purportedly dis­

couraged arrest and IIscreened calls ll in a way which reduced the priority of 

domestir. disturbance calls. For a thorough disc~ssion by the Police Executive 

Research Forum of the issues involved in this type of litigation, see N. Loving, 

Responding to Spouse Abuse & Wife Beating: A Guide for Pol ice (l980). 
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SECTION THREE: GENERAL PROCEDURE 

1:3.01. Unless an offiaer has probable cause to believe that serious 
bodily injury w·iZZ oaaur if he does not immediately intervene in a 
domestia disturbanae~ he should summon a baak-up officer and not inter­
vene until they aan do so as a team. 

1:3; 02. If a thi.rd party initiated the aaZZ to the poZiae~ a breaah 
of peaae may have occurred an-d the officers should inform the third 
party of his ,right to file a formal complaint. The officers should 
generally not info~ the disputants that a third party aalled the 
poliae. The officers must never reveal the identity of the third 
party to the dispu'!;ants. 

1: 3. 03. Whenever approp_r'iate ~ upon intervening in the dispute ~ the 
offiaers should take aharge of the situation immediately by separating 
the disputants~ aontrolling aaaeSB to weapons~ and then limiting movement 
of all persons involved. If possible~ they should dire at the disputants 
into the most publia area of the dispute loaation~ suah as the living 
room. 

1:3.04. In attempting '2:'.asaertain the faats of the disr;ute~ the 
officers should aZZow eaah disputant to present his/her Jr,.Jry individ­
uaZZy. 

1:3.05. The offiaers should take measures (e.g.~ provide privaayJ to 
minimize any alarm or embarassment felt by the disputants or others 
present. 

i:J.06. The offiaers must remain impartial and should deal with the 
disputants taatfully by: 

(aJ Avoiding brusqueness~ irrelevant interrogation~ favoritism~ 
and intimidation; 

(bJ FPoaeeding as informally and relaxed as possible; and 
(aJ Direating their mannep and effort toward reduaing tension and 

not making judgments. 

Much of the literature in the area of IIdomestic crisis intervention ll 

buil ds on the pioneering woy'k of Morton Bard with the New York Ci ty Pal i ce 

Department. The current approach to police intervention pays more attention 

to the need to end the violent crimes involved in most domestic disturbance 
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calls. These analyses have found that traditional approaches overrelied on 

nonarrest remedies. E.g., Langley & Levy, Wife Abuse and the Police Response, 

FBI Law Enforcement Bull., May 1978, at 4. For a further discussion of these 

issues, see Wife Beating, IACP Training Key #245 (1976). 

The danger to police officers inherent in domestic disturbance situations, 

as well as the mechanics of effectively settling disputes involving at least 

two parties, indicate the preference for two officers. The presence of two 

officers often minimizes the disputants' ability to involve the officers in 

their dispute and better enabl~s the officers to calm the parties in order to 

ascertain the facts of the dispute. Although a lone officer may intervene 

when necessary, the increased effectiveness and personal safety which the 

presence of two officers provides often outweighs the need for intervention 

before a second officer arrives. For a discussion of these issues, see 

Serrill, .The Dne-Man, Two-Man Debate, Police Mag., Mar. 1978, at 120. 

Officers must ensure their own protection by controlling the disputants' 

movement and access to weapons, while initially "breaking Up" the dispute 

by separating the parties. Separating the parties serves to distract them 

from their dispute by directing their attention away from the other 

emotionally involved disputant and toward the neutral force represented by 

the officer; it thus permits communication with the disputants in a calmer 

and more deliberate manner. While the officers may have to use physical 

fOr'ce, they should only use the least amount of force necessary to achieve 

their purpose because the successful resolution of the dispute depends to 

a great extent upon the initial impression the officers make on the dispu­

tants. A firm but fair attitude indicates to the disputants that the officers 
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~ .. '. ~ wish to help, aids in calming the parties, and offers the best chance for a 

peaceful resolution of the dispute . 

By listening attentively to each party's individual explanation, and 

then comparing these explanations, the officers should be better able to 

analyze the situation objectively and to apply the appropriate remedies. 

Thus, even if each disputant explains the cause of the dispute in a mannel" 

most favorable to himself, these discussions ~ill normally provide needed 

information to the officers. Moreover, speaking with a neutral officer 

allows the disputants to release at least some of their frustrations. 

After stabilizing the situation, the officers' next goal is to obtain 

the disputants' confidence and cooperation by impressing upon them that the 

officers respect their feelings and sincerely wish to help them. The time 

and effort which the responding officers spend in seeking a satisfactory 

resolution to the dispute is well spent because it can limit additional 

calls concerning the disputants and prevent escalation in the level of 

violence. For a discussion of these issues, see Keogh, Crisis InterventiQ!E.. 

A Practical Approach, Police Chief, Jan. 1980, at 56; Investigation of Wife 

Beating, IACP Training Key #246 (1976). 
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SECTION FOUR: ENTRY AND INTERVENTION ON PRIVATE PREMISES 

1:4.01. Whepe one of the paPties to a domestic dispute pequests poZice 
intepvention, the officeps may entep the premises even if any othep 
PaPty objects. 

1:4.02. Whepe one disputant Zocks out anothep disputant, the officepB 
shaZZ not assist the evicted PaPty in fopcing entpY. 

1:4.03. Whepe aZZ paPties to a domestic dispute voZuntariZy pefuse to 
admit the officeps to the dWeZZing, the officeps shall not entep unZess 
they have ppobable cause to believe that irrunediate entpY is necessaPY 
to ppevent sepiouB bodily injupy OP to pendep emepgency aid to an injupe 
pepson. 

(a) In assessing whethep OP not to make irrunediate entpy, . the 
officeps s~)uZd considep the natupe of the pefusaZ and othep 
relevant cipcumstances. 

(b) The officeps should offep assistance if the dispute has 
not ended. 

1:4.04. Aftep the officers have enteped on the consent of any OP all 
of the disputants and subsequently all of the disputants voluntarily 
pequest that the officeps Zeave, the officeps must leave unless they 
have ppobable cause to believe that an assault OP othep offense is 
irruninent. The officeps' actions should be guided by the pules in 
Sections Five, Seven, and Eight of this chaptep. 

1:4.06. Aftep the officeps have enteped on the consent of any OP alZ 
of the disputants and one disputant subsequently pequests that they 
leave and no othep disputant pequests that they stay, the officeps 
shall' leave unless they have ppobabZe cuuse to believe that an assault 
OP othep offense wiZl occup without theip continued ppesence. If one 
disputant pequests that they stay, the officeps may pemain until they 
believe that no assault OP othep offense will oCCUP if they leave. 

The officers' authority to enter private premises in this type of 

situation has two sources: (1) the parties' consent and (2) the officers' 

statutory duty and authority to preserve the peace and prevent crime. For 

example, article 6.06 of the Code of Criminal Procedure (Vernon Supp. 1980) 

authorizes intervention II[w]henever, in the presence of a peace officer or 
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within his v'jew, one person is about to commit an offense against the 

person. or property of another, including the person or property of his 

spouse, or injure himself ... II Similarly, article 6.05 of th~ 

Code of Criminal Procedure authorizes intervention to prevent IIthreat­

ened injury. II 

When all parties consent to police entry, no question of the officers I 

authority to enter should arise for three reasons. First, the Officers' 

duty to preserve the peace and prevent injury supports their presence. 

Second, the mere presence of the officers in an advisory capacity is, at 

most, a minor invasion of privacy cured by the unanimous consent. 

Finally, subsequent rules direct the officers to respect a change in the 

parties' wishes. 

Rule 1 :4.01 allows entry where only one party consents because it 

is both unreasonable and inconsistent with the statutory duty of the 

officers to deny assistance to one party because another party objects. 

The officers' entry for the purpose of assistance and investigation is 

not directed against any party and outweighs any intrusion 'On the objec­

ting party's privacy. 

Only the doctrine of necessity, which balances competing interests, 

justifies entry over the objections of both parties. (The Model Rules 

also recognize this principle in Chapter Six on Warrantless Search and 

Seizure.) Any rules on police intervention under these circumstances 

require extremely careful drafting in order to avoid unconstitutional 

behavior. 

Thus, a lthough the ALI Model Code of Pre-Arra i gnment Procedure, 

section 120.6(2) (1975), permits emergency entry onto private premises 
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without prior demand if the officer has reasonable cause to believe that 

a person he has authority to arrest for a felony or misdemeanor is 

present and that making a demand to enter would jeopardize himself or 

persons or property within the premises, the legality of such actions 

remains subject to challenge. The same caution applies to a similar 

provision (Rule 501) of Warrantless Searches of Persons and Places, 

a volume in the 1974 Model Rules for Law Enforcement Series of the 

Arizona State University College of Law and the Police Foundation. Rule 

1:4.03, by seeking permission to enter, eliminates most of these legal 

questions. 

The stringent criteria of serious bodily jnjury or emergency aid, 

in connection with entry not requested by either party, reflect the general 

legal policy of restrained intervention regarding misdemeanors. Also, 

in light of community property laws, prevention of property damage 

cannot alone justify entry where both parties prefer nonintervention. 

After entry, if even one disputant requests the officers to leave, 

the officers must consider the privacy rights of that disputant in 

balancing and reevaluating the interests affected by continued police 

intervention. Thus, if it appears unlikely that violence will occur, 

the necessity of the circumstances and duty of the officers may no 

longer justify an intrusion upon even one party's privacy. These rules 

minimize antagonisms by requiring a reevaluation of the situation if the 

parties change their attitudes. 
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SECTION FIVE: NONARREST REMEDIES 

1:5.01. In order to reduce the tension between the disputing pQPties 
and to minimize the potentiaZ for vioZence~ off~cer~ shouZd 0PPZy the 
most appropPiate remedY invoZving the Zeast poZ~ce ~ntervent~on neces-
sQPy. 

1:5.02. PossibZe remedies (generaZZy Zisted in ascending order of the 
degree of intervention) incZud8: 

(a) Mediation; 
(b) Info~ing disputants of appropPiate sociaZ~ medicaZ~ or Ze~aZ 

counseZing (incZuding avaiZabZe sociaZ agencies and commun~ty 
resoupces); 

(c) TemporQPY voZun~QPY separation; . .. . .. 
(d) Informing the d~sputants of poss~bZe cnm~naZ Z~ab~Z~ty; 
(e) Informing the disputants of civiZ protective order~ peace 

bond~ and compZaint procedUPes; 
(f) VoZuntQPy suprendePing of weapon (s); and 
(g) Limited physicaZ restraint. 

1:5.03. w.hen the officers reasonabZy suspect that a ahiZd has suffered~ 
or is in danger of~ abuse or negZect~ they shaZZ: 

(a) AppZy remedies to resoZve the immediate dispute and 
(b) HandZe the matter in accordance with Chapter Foup on ChiZd 

Abuse. 

An officer must never discourage a disputant from seeking an arrest, 

filing a complaint, or pursuing a civil remedy. In many family dispute 

calls, an officer can be most effective by acting with common sense as a 

mediator or by informing the disputants of appropriate social agencies, 

community services, and other alternative remedies. Thus, a policy of 

judicious restraint in the exercise of arrest power need not include a lax 

law enforcement approach toward "spouse abuse;" For a discussion of these 

issues, see US Commission on Civil Rights, Battered Women: Issues of Public 

Policy (1978). 
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While officers should attempt mediation, in general, police officers 

have neither the time nor the particular expertise to attempt to resolve 

the underlying causes of domestic discord. Officers should become 

familiar with local social agencies and the services provided by these 

agencies so that they may suggest additional counseling to the disputants 

when the dispute involves a matter dealt with by a particular agency. 

The police department should prepare a written information sheet, bilin­

gual if appropriate, with the names, addresses~ phone numbers, and brief 

explanations of the services of the local socia.l service agencies. If 

these information sheets are available, the officers should provide a 

copy to the affected disputant, if the appropriate circumstances exist. 

Temporary separation of the disputants can also reduce both the 

tension between the parties and their capabi1ity of violence, by removing 

the individual causing the tension from the potential target of an assault. 

The disputants should voluntarily consent to such separation in order 

reduce the danger of aggravating the basic conflict and to limit the 

possibility that the disputants will unite against the officers. 

to 

Officers should inform the parties that their behavior may require 

authoritative police intervention if it continues. Officers should also 

explain the availability of peace bond, protective order, and formal complaint 

procedures. (The peace bond procedure is discussed further in the commentary 

to Section Seven.) Sections 71.01 through .19 of the Texas Family Code (Ver­

non Supp. 1980) provide a civil procedure, separate and apart from a divorce 

action, for the use and protection of the victims of IIfamily vio1ence,1I in­

cluding threatened physical force. This IIprotective order ll procedure includes 

a hearing in which the court may issue an appropriate order against the assai1-

ant. The IIprotective order ll may contain a broad array of prohibitions and 
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protective remedies. The order can remain effective for any time period 

not exceeding one year. On noticed motion, any party may seek to modify 

a protective order. Without a full hearing, the court may also issue 

an ex parte IItemporary protective order ll on a showing by the endangered 

family member of "a clear and present danger of family violence." This 

emergency order has validity for a maxim!Jm of three consecutive 20-

day periods. Violation of a protective order carries criminal sanctions, 

including a maximum of a $2,000 fine and one year in jail. Section 71.18 

obligates each municipal police department and sheriff to establish pro­

cedures to provide adequate information to law enforcement officers 

concerning the parties affected by protective orders. 

Officers should confiscate weapons only when it appears that such 

action will significantly limit the parties' capability of violence. 

(This remedy is discussed in the commentary to Rules 1 :8.10~ 1 :8.11, and 

1:8.12.) Physical restraint. without arrest is an extremely limited 

remedy, useful only where violence is imminent or in progress. Even 

then, the officers should emphasize the use of minimal force and apply 

it in conjunction with other remedies. The officers should not make any 

arrests because of minor resistance. (See the standards of Rule 1 :6.03.) 

However, in accordance with constitutional law, a physical restraint may 

be construed as an arrest. Therefore, formal arrest procedures may be 

required under most circumstances of physical restraint. State law 

obligates peace officers to take certain actions when they encounter 

situations that appear to endanger the health or welfare of any child. 

Specific rules and the statutory sections which relate to these issues 

appear in Chapter Four on Child Abuse. 
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SECTION SIX: PHYSICAL ASSAULTS 

1:6.01. Where an assault occurs in their presence~ the officers may 
arpest the assailant. However~ the officers shall arrest if the 
assault: 

(a) Caused serious bodily injury~ op 
(b) Involved use of a deadly weapon. 

1:6.02. Whepe an assault occurred prior to the officers' arrival~ the 
officers shall arrest if they have ppobable cause that the arrested 
pepson caused: 

(a) Sepious bodily injupy~ or 
(b) Committed the assault with a deadly weapon. 

1:6.03. Where the officers are assaulted~ they may arpest the assailant. 
Aprest should be made if the assailant: 

(a) Causes bodily injury to the officers~ op 
(b) Substantially interferes with the performance of the officers' 

duty. 

1: 6.04. Where an assault occurs pl~iorto the officers' arrival~ they 
may not arrest without a wa~rant unless the criteria of Rule 1:6.02 
are met. If no evidence of an assault exists other than the al­
legation of the victim~ the officers should explain the complaint 
process. An officer shaU never discourage any disputant from filing 
a complaint. 

1:6.05. In all domestic disputes~ officers shall consider the welfare 
and safety of all children present or otherwise under the care of the 
disputants. 

(a) When necessary~ officers must provide for the care 
of children. 

(b) In general~ officers must considep the care and 
protection of children in determining the appropriate 
action to take. (See Chapter Four on Child Abuse.) 

Formulation of a proper response becomes most difficult where a 

domestic dispute results in an assault but the assaulted disputant will 

not proceed with the complaint process. In these cases, the fact that 
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criminally proscribed conduct has occurred creates a conflict with the 

preventive approach generally preferred in domestic disturbances. The 

low rate of success in attempting to pursue criminal sanctions against 

violent family members largely reflects the unwillingness of assault 

victims to support such actions because of their intimate or familial 

relationship to the assailant. r4any victims also justifiably fear further 

violence or l~eprisals by the assailant. In addition, some victims who 

fail to follow through with their complaints also cite negative experiences 

with the criminal justice system. 

To reflect these considerations, the Model Rules adopt a prospective 

approach geared to reduce the level of tension between the disputants. 

The short-term objectives include a prevention of renewed violence between 

the parties and elimination of the possibility of the redirection of 

frustration by any of the disputants against the community. In the longer 

term, the policy aims to offer recommendations for assisti~g the parties 

in the resolution of their underlying disagreements and to enhance police­

community relations. Although "automatic!! arrest may have an unsuccessful 

l~ng-term effect in a particular domestic situation, an officer must never 

discourage one domestic disputant from filing a complaint against another 

disputant. For a discussion of these issues, see Potter, Police and the 

Battered Wife, Police Mag., Sept. 1978, at 40. 

Because of the variety of possible situations, the Model Rules mandate 

arrest only where the parties' conduct, in itself, manifests a continued 

propensity toward violence. Under the criteria of Rules 1:6.01 and 1:6.02, 

such a situation exists when the possibility of serious violence requires 

an immediate and coercive response. For a thorough discussion of these 
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issues, see N. Loving, Responding to Spouse Abuse and Wife;Beating; 

A Guide for Police (1980). 

Rule 1:6.03 permits broad discretion because the paramount con­

sideration is the safety of officers. Ha.rrison v. State, 445 S.W.2d 

216 (Tex. Crim. App. 1969); see also Code of Criminal Procedure article 

14.01(b). However, the inherent emotionality of these disturbances 

often results in precipitous and unexpected reactions. Thus, again, 

arrest and prosecution may not be the best response. 

consequently, the ~·1odel Ru1 es take a prospecti ve approach and 

prefer to avoid arrest where wilrrant1ess· arrest authority exists, but 

the ci rcumstances do not'; ndi cate the appropri ateness of exerci sing that 

authority. Alternative remedies should be considered. For example, in 

analy~ing eilch disturbance, the officers should ~onsider the following 

circumstances: 

(a) The nature of the dispute; 

(b) Intoxication (including drug use) of one or more of the 

disputants; 

(c) Presence and type of weapon; 

(d) Identity and background of complainants; 

(e) Presence, number, and age of children; and 

(f) Frequency and seriousness of prior incidents. 

Intoxication may be an aggravating factor in an assault case since 

intoxication may exacerbate a dispute and will often limit the officers' 

ability to reason with the affected disputant. Thus, the effectiveness 

of nonarrest remedies would be correspondingly limited unless the 

assailant is no longer intoxicated or aggressive. However, voluntary 
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intoxication does not provide a defense to assault. Penal Code section 

8.04. 

Officers must always provide for the care of children who cannot 

care for themselves. Rule 1:6.05(a) simply emphasizes this point where, 

for example, ane parentis arrested and the other may require medical 

treatment. In a less serious assault, Rule 1:6.05(b) a1laws the officer 

to. weigh this factor in selecting the appropriate respanse. Far additianal 

infarmation, see Chapter Faur on Child Abuse. 
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SECTION SEVEN: VERBAL ASSAULTS 

1:7.01. Offiaer>s should attempt to apply nona:r>:r>est r>emedies in or>der to 
eli"anate the thr>eat of futU:l'e violenae. 

1:7.02. Offiaer>s may a:l'r>est if they have pr>obable aause, based on the 
thr>eats and aU other> air>awnstanaes, that bodily injUY'Y to a per>son 
wiZZ oaaur>. 

(a) When p:r>aatiaal, offiaer>s should attempt alte:r>native r>emedies 
p:r>ior> to a:l'r>est. The offiaer>s should inform the appr>opriate 
par>ty(ies) of peaae bond, pr>oteative or>der>, and anmina;l aom­
plaint pr>oaedU:l'es. 

(b)Wzen aZte:r>nat-i,"lJe r>emedies appear> unlikely to r>eduae the 
potential for> violenae, offiaer>s should ar>r>est the appr>op:r>iate 
disputant(s). . 

(a) A deadly weapon, in pZain view, is a major> faator> in ,determining 
the likelihood of violenae. 

Pursuant to Texas Penal Code section 22.01, a person commits an 

assault if 11\<; lIintentionally or knowingly threatens another with imminent 

bodily injury, including his spouse. 1I In addition, Texas Code of Criminal 

Procedure article 6.05 (Vernon Supp. 1980) sets forth the duty of a 

peace officer as to threats: 

It is the duty of every peace officer, 
when he may have been informed in any manner 
that a threat has been made by one person to 
do some injury to himself or to the person or 
property of another, i ncl udi ng the person Oi~ 
property of his spouse, to prevent the ~hteat­
ened i nj ury, if wi thi n hi s power; and, 111 
order to do this, he may call in aid any num­
ber of citizens in his county. He may take 
such measures as the person about to be injured 
might for the prevention of the offense. 

~~ithin this statutory directive, officers have flexibility in how they 

respond to a given situation. 
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In domestic disputes the police should primarily focus on eliminating 

the potential for violence inherent in such disputes. That potential may 

continue to exist in disputes which have already involved physical violence 

or, as dealt with by Section Seven, may consist entirely of verbal threats 

of future violence expressed by the disputants or ?therwise apparent to 

police officers dealing with the disputants. Section Five has previously 

set forth the policy regarding the use of nonarrest remedies in domestic 

disputes. Rule 1 :7.01 restates this policy and focuses upon the desired 

result of its application. 

Remedies which do not require the high degree of physical intervention 

involved in making an arrest~ particularly suit situations which have not 

involved physical conflict between the disputants. Where the dispute has 

only involved threats, the resourceful application of nonarrest remedies 

should enable officers to settle the immediate dispute and should also help 

the parties constructively address their underlying problems. The 

application of such remedies will also enable officers to avoid endangering 

the safety of all parties by further antagonizing the disputants. 

Section Seven does not prescribe specific nonarrest remedies. Rather, 

it emphasizes the usefulness of surh remedies. Each dispute involves 

different facts and temperaments; officers.must deal with such situations 

flexibly and attempt to apply remedies which can resolve the particular 

dispute they encounter. Rule 1 :7.02 suggests !he application of nonarrest 

remedies but retains the alternative of arrest when appropriate .. 

Rule 1:7.02 applies to situations in which bodily injury to a 

person is threatened. Subsection (a) suggests informing the threatened 

party of alternative legal remedies, including the peace bond. Texas Code 
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of Criminal Procedure article 7.01 provides that when a magistrate is 

informed upon oath that any person is about to, or has threatened to, 

f;:.ommit an offense against the person or property of another, the magis­

trate shall issue a warrant for the accused1s arrest. Under Code of 

Criminal Procedure article 7.03, when the accused appears before the 

magistrate and the magistrate hears proof of the accusation and finds 

that the accused intended to commit the offense or seriously made the 

threat, he may order the accused to post a bond to guarantee that he 

wi 11 not corruni t the offense or breach the peace towa,rd the threatened 

party for a fixed period up to one year. If the accused fails to post the 

bond he will be committed to jail for one year, or until he gives the 

required bond. Code of Criminal Procedure articles 7.08 and 7.09. As a 

cautionary note, the constitutionality of the peace bond procedure has been 

questioned. E.g., Davidow, The Texas Peace Bond, 3 Tex. Tech L. Rev. 

265 (1972). (For a discussion of protective order procedures, see the 

commentary to Section Five.) 

Case law indicates that the peace bond procedure is not frequently 

employed in proceedings involv'ing a husband and wife who live together, 

but it is commonly used when they are separated. The procedure conflicts 

with a situation in which the parties desire to maints,in a close familial 

re'lationship. In addition, after one of the parties has filed for a 

divorce, the court has broad discretionary powers to issue orders re­

specting the parties. Family Code article 3.58. See also Florence v. 

Florence, 388 S.W.2d 220 (Tex. Civ. App.--Tyler 1965, writ dism1d) 

(temporary injunction prohibiting husband from entering family home or 

i nterfer'i n9 with wife IS peacefu'j possess i on duri ng pendency of di vorce 
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suit was valid). Explaining legal procedures may function as a warning 

to the threateni'ng party by i nformi ng him that the threatened party has 

the power to involve him in legal proceedings which could have severe 

consequences. 

Many factors may enter into the officers' determination of the 

likelihood of serious violence between the disputants. Rule 1 :7.02(c) 

emphasizes that the potential for serious violence substantially increases 

where one or more of the disputants has secured instruments which could 

be used as deadly weapons. Many objects, as previously noted, .can 

become deadly weapons depending on the manner in which they are used and 

the grav'ity of the wounds they inflict. Since such information often 

becomes available only after injuries occur, police officers must make 

decisions based on other factors. Therefore, the broad drafting of 

SUbsection (c) enables officers to apply their judgment and experience 

in determining the presence of deadly weapons in plain view. 
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SECTION EIGHT: OTHER OFFENSES 

This section collects rules designed to guide t'esponses to a variety 

of fact patterns or allegations frequently encountered in domestic disputes. 

Officers may encounter these problems individually or in combination with 

threats, assaults, or with each other. A combination of these problems 

complicates and generally aggravates the situation. Officers should consider 

the applicable rule for each problem and apply the _appropriat~ remedies 

either singly or in combination. 

Intoxication 

1:8.01. Ot~ioers shall not arrest a person solely for alcohol int~xica: 
tion within any private premises. The officers should fully expla~n th~s 
fact to the complainant. If chronic- alcoho~ intoxication (o~ unsubstan­
tiated but alleged drug use) appears to be ~nvolved, the off~cers may: 

(a) 

(b) 

Inform the parties of medicaZ counseling, [the appropriate local 
social agencies L or . . . . 
When appropriate, inform the compla~nant regard~ng the f~hng 0 

an alcoholic commitment petition. 
continued 

Although, when an assault has occurred Rule 1:6.06 makes the intoxication 

of the assailant an aggravating factor, Rule 1:8.01 recognizes that alcohol 

intoxication in private premises is not, by itself, an offense. For the 

statutory provisions on public intoxication, see Penal Code section 42.08. 

Disorderly Conduct and Other Offenses Which Breach the Peace 

1:8.02. Officers may arrest an.indivi~ual invo~ved in a.domestic dis­
turbance in a public place, or ~n a p~vate res~dence wh~ch he has no 
right to occupy, if: 

continued 
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(a) An offense involving a breach of the peac~ is occurring or 
(b) The officers have probable cause to believe that an offense 

involving a breach of the peace is about to occur. 

1:8.0J. Where an offense involving a breach of the peace occurs, the 
primary duty of the officers is to prevent or abate a public disturbance. 
An arrest should !.!:5!.! be made unless a specific offense occurred and: 

(a) Alternative remedies prove ineffective or 
(b) Only timely arrest will protect the disputants and the public 

interest. ( 1\ 

continued) 

Often, a domestic disturbance also will involve a breach of the peace or 

the threat of a br~ach of the peace. Officers generally have warrantless 

arrest authority where such a breach is occurring in their presence or 

is about to occur. Code of Criminal Procedure articles 14.01(b) and 

14.03. Where a breach of the peace has ended, this authority exists 

only to eliminate a danger of renewed breach. Woods v. State, 152 Tex. Crim. 

338, 213 S.W.2d 685 (1948); Shaw v. State, 113 Tex. Crim. 169, 18 S.W.2d 628 

(1929). Chapter 42 of the Texas Penal Code, "Disorderly Conduct and Related 

Offenses, II sets forth the primary 1 i st of offenses whi ch IIbreach the peace. II 

For a further discussion of these issues, see Chapter Fourteen on Disorderly 

Conduct. 

Rule 1:8.03 places the interest in public peace above nonarrest policy 

in domestic disputes. Such altercations should be settled with alternative 

remedies if they will not result in further significant public disturbance. 

Under these circumstances, a warning may be especially useful. Where the 

breach of the peace emanates from a private premises, such as the disputants' 

residence, the same procedures apply. At the very least, the officers can 

apply nOnllrrest remedi es. 
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Removal of, Threats to, or Destruction of Property 

1:8.04. Where a party to a domestio dispute is removing or attempting 
to remove propel'ty from the domestio ch.ueUing, the primary duty of the 
offioer is to prevent violenoe and to preserve the peaoe. If an offioer 
has doubts about the oumership of the property in question, he shouZd 
attempt to preserve the status quo, by not permitting removal of the 
property. The offioer, if presented with a court order l·egarding the 
property, should attempt to determine the current vaZidity of that oourt 
order. If he deems it appropriate, an offioer may advise the parties to 
seek 'legal oounsel and inform them that their oonduot may have oivil and 
oriminal oonsequences. 

1:8.06. Where a domestio disputant seeks an arrest on the basis of past 
property damage aZone, the officers should inform the oompZaining party 
that oonu.m~lity property oonsiderations 'limit their authority and suggest 
oonsuZtation with ZegaZ oounseZ. 

1: 8.06. Where a party to a domestio dispute is damaging or destroying 
property in the presenoe of the offioers, the offioers may inform the 
parties of potentiaZ oivil and oriminaZ consequenoes of their oonduot 
and suggest that the parties seek ZegaZ oounseZ to resoZve their property 
rights. The offioer shouZd attempt to prevent the property damage. If 
neoessary, the offioers may arrest the offending disputant. 

1: 8.07. Where one of the disputants nonvioZentZy thz'eatens property 
damage aZone, the offioers shaZZ apply nonarrest remedies. The offioers 
shouZd inform the thl'eatening party of the potentiaZ o·iviZ and oriminaZ 
oonsequenoes if that party oarr-ies out that threat. The offioers may 
advise the disputants to seek ZegaZ oounseZ to resoZve their property 
rights. 

continued 

Resolving domestic disputes involving property, real or personal, often 

requires the difficult determination of each party's ownership interest in 

the objects involved. Since complex community property issues often exist, 

and adequate civil remedies for destruction or conversion are available, the 

Model Rules attempt to reduce the burden on the officers of ascertaining 

those rights. Even a settlement agreement or court order is not conclusive 

because of possible modification or revocation. Moreover, such a determina­

tion would make the officer an adversary toward one of the parties. The 
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prevention of both present and future violence can best be accompliShed 

through assurance to each party that his/her interests would be most 

certainly safeguarded by consulting legal counsel. 

Rule 1:8.06 conforms with the general policy of police restraint 

regarding domestic disturbances. The officers should attempt to limit 

the use of arrest in attempting to prevent the destruction of property. 

Physical restraint and arrest, based solely on the property issue, may 

not be appropriate since no criminal offense may have occurred. Police 

action, however, is authorized on the basis of Code of Criminal Procedure 

articles 6.06 (Vernon SUppa 1980) and 6.07. In a domestic disturbance, 

the destruction of property can create a volatile situation which often 

erupts into personal violence. Thus, arrest may become necessary because 

an assault is occurring or a high probability exists that bodily injury 

will occur. 

Note that Rules 1:8.04 and 1:8.07 do not authorize physical 

restraint and arrest in response to removal of or threats to property, 

whereas Rule 1:8.06 does so in order to prevent damage or destruction of 

property. Minor matters involving, for example, a temporary dispossession 

of personal effects do not warrant forceful restraint. Of course, 

special circumstances may change the appropriateness of a given response. 

For example, immediate threats of destruction regarding items of parti­

cular value or uniqueness might call for a higher level of intervention. 

Rule 1:8.07 addresses the situation where only property damage 

is threatened. Texas has a community system of property rights between 

husband and wife. Tex. Const. art. XVI, sec. 15. Under this system, in 

simplified terms and unless they otherwise agree, all property of whatever 
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character acqui:ed by the husband or wife during marri.age becomes the 

community property of both spouses. See Family Code article 5.01. 

Property separately owned by the husband or wife before marr'iage remains 

the separate property of each and is subject to management, control, and 

disposition solely by the owner. Family Code article 5.21. The complexi­

ties of determining the status of property threatened by the disputants, 

and the need to prevent officers from assuming an adversary stance toward 

one of the disputants, generally makes arrest inappropriate where only 

property damage is threatened. Nonarrest remedies should enable officers 

to remove the threat to property. In particular, informing the. party 

threatening damage that destroying the property of another is a criminal 

offense and that it constitutes a felony if the destroyed property has a 

value of $200 or more {Penal Code sec. 28.03 (4){a» should deter the 

threatened conduct. 

If the situation escalates, and the disputant attempts to carry out 

his threat to destroy or damage property, the officers can make an arrest. 

However, someone who threatens to destroy his own property has not committed 

a property offense or triggered the peace-keeping duty of the police. 

However, threatened objects will often be either community property or 

separate property of the nonthreatening party, which an officer has the 

duty to protect. Moreover, destruction of property often poses an inherent 

danger of physical injury to the officers and the disputants. Again, the 

officers must attempt to prevent such injury, even to the threatening 

party. Finally, police intervention may also prevent an assault which 

could occur if the nonthreatening party attempted to prevent the destruction 

on his own. 
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Adultery 

1:8.08. When one spouse seeks poZice intervention on an aZZegation of 
aduUeX'y: 

(a) 

(b) 

(c) 

The officeX's shaZZ p:r>ima:r>iZy attempt to prevent an assauZt oX' 
other vioZence. . 
The officers shaU not a:r>rest foX' aduUery. They shaU inform 
the parties that aduUery is not a c:r>iminaZ offense and suggest 
that they pt~sue civiZ X'emedies or contact ZegaZ counseZ. 
If the officers se~k entX'ance into the premises3 the :r>uZes of 
Section Four appZy. 

(continued) 

Hhen one spouse a 11 eges adultery by the other, the offi cers may not 

arrest, since adultery is no longer a criminal offense in Texas. The 

officer's should advise the parties that they may resolve such matters 

through legal counsel and/or divorce proceedings. This situation, however, 

is likely to be highly volatile. Of course, this rule does not preclude 

the use of alternative remedies to prevent the situation from escalating 

into a criminal offense. 

Divorce/Child Custody 

1:8.09.m~en one party to a domestic dispute aZleges that an estranged 
spouse is vioZating a court oX'der regaX'ding custody of the children3 the 
officeX's shaU: 

(a) 
(b) 

(c) 

Attempt to prevent violence ~d pre~e~ve the p~a~e3 . . 
Warn both parties of the poss~ble c~v~Z and cX'~m~naZ v~oZat~ons 
involved in theiX' conduct and suggest that they contact legaZ 
counseZ3 
If either party demands additionaZ action3 inform him/her of 
his/heX' :r>ight to file a complaint. 

continued) 
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Rule 1:8.09 describes a situation that may have possible criminal 

censequences under Penal Cede sectiens 25.03 and 25.04. Hewever, as in 

pure preperty disputes, custedy questiens inve1ve the petentia11y cemp1ex 

issue ef determining the parties' rights. Again, this is best rese1ved by 

referral to. legal ceunsel, particularly since children (especially yeunger 

enes) require pretectien. This censideratien in itself may previde the 

efficers with a pewerful argument fer ve1untary restraint by the parties. 

Removal ef Weapen 

1:8.10. When a weapon is present at the scene of a.domestic.dispute .and 
the officers reasonabZy beZieve that it may become ~nvoZved ~n the d~s­
pute~ the officers shaZZ: 

(a) 

(b) 

(c) 

Request written pemssion [or use "consent fO:ffl/~" if avaiZabZe] 
for the officers to take and maintain temporary custodY of the 
~apoo~ . h do 
Remove a firearm if one of the part~es requests that t ey so~ 

~the officers have probabZe cause to beZieve.that ~Zternative 
remedies have not aZZeviated the threat of se~ous v~oZence 
invoZvinguse of a weapon~ the officers shouZd arrest the sus­
pect and seize the weapon as an instrumentaZity of the offense. 

1:8.11. Whenever an officer'receives or remove~ a weapon~ that off~cer 
shaZZ issue a receipt to the owner and inform h~m that he c~ recZa~m the 
weapon from the [property division of the poZice department ~n accordance 
with departmentaZ precedures]. 

1:8.12. If an officer seizes 'a weapon in connection with an offense 
invoZving the use of a deadZy w.eapon or an offense under Chapter 46 of 
the 'PenaZ Code~ but not pursuant to a seara.h or arrest .warr~t~ the 
officer shaZZ prepare and deZiver to ~ mag~stra~e.a wr~tten ;,nven~ory of 
such weapon. However~ if the weapon ~s a "proh~b~ted weapon ~r .~s ... 
aUeged to be stoZen property~ articZe 18.19 of the Code of Cr~~na/' 
Procedure sets forth certain aZternative procedures. (centinued) 
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These rules previde fer remeval ef deadly weapens when it appears 

likely that that weapen may be used against ene ef the disputants. Altheugh 

the efficers cannot remeve all petential weapons frem the scene ef a 

demestic dispute, these rules apply particularly to. firearms and to. obvieus 

and cenvenient weapens. Statistics suggest that hemicides under these 

circumstances mest1y involve unplanned crimes ef passien, where a ready 

weapen may determine whether the crime eccurs. Firearms and Vielence in 

American Life: A Staff Report Submitted to. the Natienal Cenmissien en the , 

Causes and Preventien ef Vielence, vel. 7 (1970), at 43. Mereever, the 

fatality rate with fiY'earms is appreximately five times greater than the 

rate with a knife, the secend mest deadly weapon. Id. at 44-45. Hence, 

seeking to. remeve a deadly weapen which is in plain view and incensistent 

with its surreundings, er where its use has been mentioned er threatened 

by a party, sheuld significantly decrease the prebabi1ity ef serieus 

censequences during a moment ef passion. It must also. be ~mpHasized that, 

regardless ef what action is taken under these rules, Rule 1:6.04 applies 

fer the safety ef the efficers. These rules are directed at future 

pretectien of the parties. 

Rule 1:8.10(c) requires an arrest of the suspect prior to the 

involuntary seizure of any weapen. This requirement avoids any legal 

questions regarding the warrantless seizure of a weapon which does not 

accompany an arrest. Rule 1:8.11 does not fix a "cooling-off" period; 

rather, it leaves the details to individual departmental procedures. A 

department may wish to couple a minimum waiting interval with a requirement 

that, before being able to reclaim the weapon, the owner would discuss the 

1-33 

'." 

.. i 



situation with a police captain or other appropriate officer. Each depart­

ment should provide its officers with appropriate "consent forms," as sug­

gested by Rule 1:8.10(a). Each department should also have appropriate 

"property division" procedures in order to store the weapon without damage, 

physical alteration, or unreasonable risk of loss. 

Rule 1:8.12 derives from article 18.19 of the Texas Code of Criminal 

Procedure. That article deals with the police seizure in connection with 

certain offenses, and without any warrant, of weapons. That article also 

sets forth rules regarding seizure of statutorily "prohibited weapons," 

I sto1en" weapons, and other situations. 
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CHAPTER TWO 

MISDEMEANOR FIELD RELEASE BY CITATION 

Releasing misdemeanants who sign a "written notice to appear" is 

a relatively new concept in criminal justice. The mechanical process for 

doing this, however, is virtually the same as releasing a traffic violator 

who signs a citation in lieu of incarceration. (Traffit offenses, not 

included within the scope of these rules, receive special and separate 

treatment under Texas law. Tex. Rev. Civ. Stat. Ann. art. 6701d, sec. 

147 et ·seq. Article 6701d~ section ~48, provides that under certain 

conditions officers may release traffic violators who sign a written 

promise to appear.) This concept, generally called llfielc;i, re1ease,1l 

emphasizes releasing the violator at the scene of the offense, rather 

than incarcerating him in the traditional fashion. 

Field release improves efficiency in a police department. It saves 

time for the arresting officer, who usually must transport and start pro­

cessing the misdemeanant. Field release speeds the arresting officer's 

return to active patrol. It also provides a way, short of a jailing, to 

penalize a person who commits a minor offense. In addition, the public 

generally supports the program. A field release policy can often improve 

community relations by putting the community on notice that the police 

department can respond to misdemeanors without wasting time or subjecting 

all misdemeanants to the indignities of arrest and incarceration, especially 

for mi nor offenses,. A number of author; tati ve 1 aw enforcement studi es 

have recognized the value of a field release program. For example, 
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the Report of the President's Commission on Crime in the District of 

Columbia 511-12 (1966), the US Task Force on the Administration of Justice 

in its Task Force Report: The Courts 40-41 (1967), and the National 

Advisory Commission on Criminal Standards and Goals in its Report on 

Police 83-85 (1972) reported favorably on misdemeanor field release. 

Misdemeanor field release has also proven successful in practice. E.g., 

Berger, The New Haven Misdemeanor, Citation Program, Police Chief, Jan. 1972, 

at 46. 

Despite its benefits, the creation of misdemeanor field release programs 

for Texas police departments faces an apparent obstacle. Texas law, like 

the law in most states, requires a police officer v/ho makes any arrest to 

take the arrested person to appear before a magi stl'ate wi thout unnecessary 

delay. Tex. CodeCrim. Pro. Ann. art. 14.06. Although a magistrate can 

issue a summons ill lieu of'a warrant (Tex. Code Cr·jm. Pro. Ann. art 15.03) 

that procedure is no substitute for misdemeanor field release. 

Several states, though not Texas, have resolved this apparent conflict 

through legislation which gives police officers the power to release a mis­

demeanant by citation. E.g., Ariz .. Rev. Stat. Ann. sec. 13-3903 (1978); 

Cal. Penal Code:sec. 853.6 {West Supp. 1980}; D.C. Code Ann. sec. 23-1ll0{b}{1} 

(1973); La. Code Crim. Pro. Ann. art. 211 (West 1967). However, the absence 

of specifi~ legislation need not thwart the use of an appropriate mis­

demeanor fiel d rel ease program \'1hi ch protects the ri ghts of the mi sdemeanants. 

A police department can provide this protection by having its officers 

advise the arrested violator of his right to appear before a magistrate. 

Thus, the officer must present to the violator the choice of (1) being 
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immediately taken into custody to appear before the magistrate or 

(2) waiving this right by signing a "written notice to appear." 

Before a Texas law enforcement agency can institute field release 

by citation, it would have obtained the approval of the appropriate 

local 'courts that hear misdemeanor cases. In addition, a municipal 

ordinance may authorize "field release." Prior to implementation, the 

agency should also plan and'develop the citation format and the method 

of processing the citation. (The Appendix is a sample citation form which 

a law enforcement agency can customize to suit its individual needs.) 

No misdemeanant has a right to field release. The arresting officer 

has the discretion to decide the appropriateness of a field release. In 

addition, an officer who made a field or identification release should con­

tinue to conduct postarrest investigations just as if he made a custodial 

arrest. Therefore, the officer may (to the extent permitted by statute~ 

case law, and departmental policy) interrogate the violator and other 

witnesses, search for weapons or incriminating evidence, gather other 

evidence pertinent to the case, and complete written records. 

.some police agencies that have a misdemeanor field release program 

have excluded certain types of offens,es, such as sex and weapons offenses, 

from the scope of their rules. Police departments have justified these 

exceptions based on the need to fingerprint and photograph arrestees com­

mitting certain types of offenses. However, an "identification book and 

release" obtains the violator's picture and fingerprints but still permits 

release without incarceration. 

II-3 

," .. 



SECTION ONE: DEFINITIONS 

2: 1.01. Field Release Citation ("the Citation") - The official depart­
mental form that an offiaep i8sues to a violator and which states the 
offense allegedly committed. The Citation also contains both (1) a 
waiver of the arreste@'s rights to appear~ without unnecessary deZay~ 
before a magistrate~ and (2) a "notice to appear~" that obUgates the 
violator to appear at a stated time and place to face the chaPges 
against him. 

2:1.02. CUstodial Arrest - A procedupe in which an officep arrests and 
then t~nsports a person to a detention facility to await bond or an 
appearance before a magistrate. 

2:1.03. Field Release - A procedure in which an officer arrests a 
violator but immediately releases him aftep the violator signs the 
Citation's waiver and written notice to appear. 

2: 1.04. Book and Releas.e - A procedure (also known as "identifiaation 
release") in which an officer arrests the violator and takes him to be 
booked; the violator has a set of fingerprints and photograph taken 
(also known as "printed and mugged"); and the violatop secures his im­
mediate release by signing the Citationls waiver and notice to appear. 

2: 1.05. Misdemeanor - An offense 80 designated by law or punishabZe by 
fine~ by confinement in jail~ or by both fine and confinement in jail. 

2: 1. 06. Vio lator - Any person at least 17 years old who an officer 
arrests without an aprest warrant~ for violating a municipal ordinance 
or committing a Class C misdemeanor other than a traffic violation. 

Each department may create a particular format for the IIfield release 

citation. II The Citation should, however, contain an adequate IIwa iver ll and 

IInotice to appearll as described in Rule 2:1.01. Rules 2:1.02, 2:1.03, 

and 2:1.04 define the three alternatives available to the police officer 

when he arrests a violator. Only the IIfie1d re1ease ll fully achieves the 

benefits of the IIcitation ll procedure. Where practical, therefore, IIfield 

release ll is the preferred method of making misdemeanor arrests under this 

rule. 
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The actual release under the field release procedure (i.e., the 

violator signing the notice to appear) will general1y take place at the 

scene of the arrest. The definition of IIbook and re1ease ll (liidentification 

release ll
) contemplates photographing and fingerprinting the violator at 

a police station prior to release. However, where practical, a preferable 

method for lIidentification release ll might. involve taking the violator's 

picture and fingerprints at the scene of the offense or the arrest through 

the use 'of a mobile crime lab or other established field technique (e.g., 

having a camera and fingerprint kit available in the squad sergeant's 

vehicle). The definition of IIcustodial arrest ll entail's the incarceration 

of the violator. Section Four of this chapter sets forth the conditions 

under which a custodial arrest should occur. 

The definition of IImisdemeanor ll repeats the statutory definition of 

Texas Penal Code section 1.07(21).' The definition of II violator ll excludes 

all persons under the age of 17. Texas law establishes special procedures 

for taking juveniles into custody and for the issuance of warning notices 

in lieu of such action. Tex. Fam. Code Ann. art. 52.01. The definition 

of IIviolator ll also serves to require the police to arrest the offender 

before a misdemeanor field arrest can odcur. Thus, peace officers must 

at all times observe Texas statutory ~nd case law on il1isdemeanor arrest. 

(See Chapter Five on Arrest Without a Warrant.) 
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SECTION TWO: OPERATING PROCEDURES 

2:2.01. An offiaep may use fieZd reZease onZy if aZZ the foZZowing 
faa tops are ppesent: 

(a) 

(b) 

(a) 

(d) 

(e) 

(f) 

(g) 

The offiaep witnessed the vioZation of a CZass C 
misdemeanor op muniaipaZ ordinanae; 
The vioZatop has a ZoaaZ address and sUffiaient 
pepsonal identifiaation; 
The offiaer has no aptiauZabZe peason to beZieve 
that the vioZatop wiZZ faiZ to appeap; 
The offiaep has no aptiauZabZe peason to beZieve that 
aftep fieZd reZease the vioZatop wiZZ Zikely sUffep 
injupY3 aontinue the vioZation3 or aommit a mope 
sepious vioZation; 
The vioZator is not the subjeat of an outstanding 
arpest warpant; 
The offiaer has no peas on to suspeat that the 
vioZator is invoZved in a mope sepious offense; 
and 
The vioZator voZuntapiZy signs the notiae to 
appear. 

2: 2.02. An offiaep may "book and reZease" a vioZatop when faatops 
(a)3 (a)3 (e)3 and (g) of RuZe 2:2.01 ape ppesent but: 

(a) Removing the violatop fpom the saene of the 
inaident appears neaessary to ppevent a fuP'ther 
or more sepious vioZation; op 

(b) The vioZatop Zaaks a loaaZ address op suffiaient 
personaZ identifiaation; or 

(a) The vioZator3 though suspeated of othep offenses 
at the saene of an appest3 is aZeaped aftep 
fupther investigation at the station befope 
appearing in aoupt; or 

Cd) The vioZatop shouZd be fingepppinted op p~~togpaphed. 

2:2.03. An offiaep shaZZ make a austodiaZ appest of a vioZatop in.aZZ 
situations not aoveped by Rules 2:2.01 and 2:2.02. (See Chaptep F~ve 
on APrest Without aWaprant.) 

2:2.04. An offiaep's deaision to aonduat a fieZd pelease op book and 
reZease does not Zimit his authoritY3 established by law op depaptmental 
poZiaY3 to engage in poZiae investigatopy teahniques such as .searah and 
seizupe3 aoUeation of evidenae3 inteppogations3 and aompZet~on of 
written repopts. 
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To meet the dual objectives of reduced arrest transportation and 

processing time and improved community relations, field release should 

become a standard method of arrest by patrol officers. Police departments 

using misdemeanor field release have found that some officers apparently 

resist using field release because they consider the humiliation of 

arrest and incarceration as part of the violator's punishment. This 

attitude must be eradicated before the misdemeanor field release policy 

can succeed. In-service training programs should help eliminate this 

attitude by explaining the field release program and its objectives. 

On certain occasions, "book and release" becomes an important mis­

demeanor arrest technique (Rule 2:2.02). Rules 2:2.01 and 2:2.02 draw 

heavily on the rules of the Austin Police Department entitled "Field 

Release by Citation (Non-Traffic)." A particular police department may 

wish to limit the "field release" or the "book and release" procedures to 

enumerated misdemeanor and ordinance violations. (The Amarillo Police 

Department, for example, follows this method.) In addition, ongoing 

intell,igence-gathering efforts may require custodial arrests for certain 

misdemeanors. For example, for violators arrested for a felony within the 

past three years, the officer should use identification release in order 

to obtain a set of fingerprints and a recent photograph. Unlike finger­

prints, the changing nature of a person's appearance and the uncertainty 

of photographs makes it valuable to get a new picture of a criminal of­

fender charged with committing one of the specified offenses. This chapter, 

however, makes no attempt to compile a list of applicable offenses. 

The rationale ,for making custodial arrests man~atory in Rule 2:2.03 

is that a failure to arrest would defeat the misdemeanor field release 
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policy and cause the police department to risk legal liability and public 

censure (e.g., violators not showing up in court). 

In deciding whether to use a field release or a book and release, 

an officer must consider the violator's ties to the jurisdiction to 

determine the likelihood that the violator will honor his notice to 

appear. In determining if a violator has sufficient ties to the juris­

diction, the officer should consider whether the violator: 

(a) Resides in the the jurisdiction, 

(b) Has family ties to the jurisdiction, and 

(c) Works within the jurisdiction. 

The officer should ask the violator questions which relate to these three 

criteria. A negative response to anyone of those questions would raise a 

suspicion that the violator would not appear for his trial. A negative 

response to any two questions would raise a substantial likelihood of 

nonappearance and necessitate a custodial arrest by the officer. 

The nature of the offense and the violator's involvement in other 

criminal activity may mandate a custodial arrest. If the nature of the 

offense indicates that, if the officer left the scene without making a 

custodial arrest, the violator, would continue the offense or likely cause 

injury to himself or another person, a custodial arrest is required. For 

example, if the violator was arrested for public drunkenness which endan­

gered other persons or himself, a physical arrest would be necessary. A 

breach of the peace, such as a barroom fight or dispute between neighbors, 

might also require the custodial arrest of the violator to ensure that 

the offense would not continue when the officer leaves the scene. Other 
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cODlllon "continuing offenses" which may require custodial arrest include 

domestic disputes and landlord-tenant disputes. 

An officer should also make a custodial arrest of a violator who the 

officer believes is involved in a felony activity which requires the vio­

lator's presence at the police department for questioning or other investi­

gative action such as a lineup or blood test. For example, an officer 

might have personal knowledge that the violator is a suspect in a par-

ticular case. An officer might also have gained information of the violator's 

status in the case through other information sources (e.g., daily bulletins, 
, :. 

memoranda from the detective division, etc.). An officer must so notify 

the investigator having direct concern with the case in which the violator 

is a suspect. 

Texas law permits citizen's arrest for misdemeanors involving a breach 

of the peace committed in the citizen's presence or view. Tex. Code erim. 

Pro. Ann. art. l4.0l(b}. An officer, as discussed in Chapter Five on 

Arrest Without a Warrant, has limited authority to arrest someone who 

committed a misdemeanor outside the presence of that officer. Therefore, 

an officer should not use a field release or a book and release in such 

circumstances. Rather, the officer should request the complainant imme­

diately to accompany him to file a complaint under routine custodial' 

arrest procedures. After the complaint is filed {or, if the court is 

closed, after the complainant signs a statement of facts} the officer 

would then have the option of using field release, book and release, or 

custodial arrest. 
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SECTION THREE: COMPLETING THE HRITTEN NOTICE TO APPEAR 

2:3.01. Whepe the offiaep makes a fieZd peZease OP a book and peZease 
he shaZZ use the FieZd ReZease Citation. An offiaep shaZZ aompZy with 
the foZZowing ppoaedupes in aompZeting the citation: 

(a) The fpont of the Citation shaZZ inaZude the vioZatop's 
name~ address~ and othep peptinent infoPmation. 

(b) List eaah peptinent ahapge on the Citation. 
(a) The offiaep shaZZ wPite the date~ time~ and pZaae 

whepe the vioZatop shaU appeaP in aoupt. Fop a 
fieZd OP book and peZease~ the appeaPanae date 
must not be mope than .10 days aftep the appest~ not 
inaZuding hoZidays and weekends. Fop a austodiaZ 
appest~ the appeaPanae date must be the foZZowing 
mOPning~ not inaZuding hoZidays and weekends. 

(d) Fop a fieZd OP book and peZease~ the offiaep shaZZ 
pequest the vioZatop to sign a aopy of the Citation 
and shaZZ then issue the vioZatop a dupZiaate aopy 
of the Citation. 

(e) An apppoppiate aompZaint shaZZ be fiZed with the ppopep 
aoupt as soon as ppaatiaaZ. 

This section guides the officer in completing a model Field Release 

Citation. The Citation, as shown in the Appendix, looks substantially 

like a traffic citation and will also serve as a written notice to 

appear. 
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NAME OF DEFENDANT 

ADDRESS 

IUSINESS ADDRESS 

Appendix 

SAMPLE CITATION FORM: 
COMBINED TRAFFIC AND NONTRAFFIC CITATION (DALLAS) 

MUNICIPAL COURT CITY OF DAU.AS, TeXAS I TRAFFIC 
CITATION 

COURT 'I 
I!!TTING -. MONTH DAV J VIAR 

OHR.LlClNl. 1111. PHONE 

OCCUPATION IUS.,.V.,NE 

0 NON TRAFFIC 0 
CITATION 

HOUR Ml. COURT 

TIL:t OF 
; M 

OFF:lNSl 

DATE 0; 
OFFENSE 

RACE ISEX 10ATEOFilATH I VEHICLH.lCENSE ILlc.vR.ILlc.ST.lcARVII.l MAkE MODEL I TYPE COLORl 
~!=CIDENroll INVOLVE. DR. lEAL 

LOCATION; 

RANRID 0 
LIGHT 

OTHER 
VIOI.J\TION 

! ~ 
C7 .. 
'" .. a 0' 

Po 

IL 5 IMI'fIOHR 0 . 0 WIIOHQ ';'~'l. TURN PIIDHIIITID, ~I 

L1nIRINOO DIIOROIRLV 0 
CONDUCT 

.. 
I. CLAIIIFICATIOH 

fRIIWAvD IIIIIDINTIAL 0 OTHER 0 
J",!w....- 0 

I AGRIITO APPIAR AI DlRIClIO. THIIII NOT A 'LSA a' GUlL TV 

.IADGE • 

~ B ~ ~ • m r I J , ~ S. a. :c .. I '" , ! r K' III , II :c !' 
~ 

i , , &' 
!I 
'I 
i a 

I ... 

" f 
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SAMPLE CITATION FORM: 
SPECIALIZED FIELD RELEASE CITATIOtl (AUSTIN) 

CiTY OF AUSTIN POLICE DEPARTMENT 
Offense Number You are directed to appear at MUNICIPAL COURT #1, 700 East 

7th Street, AUSTIN, TEXAS, at 8:00 a.m. on any Tuesday not 
less than three (3) nor more than twelve (12) days from date 

Cause Number hereof to receive disposition instructions. AM "'IIi 
~D~A~TE~"'ITOr~~.-~T~lIiE PM .. 

NAME IU l,;AUCASIAN DO ()RIENTAL III 
(Prlnt) ____________________________ -1bIO~B.!:!LA:!!C~K~---.J~O:!..T!.!.Hr:E:!..!R ____ r'" 

RESIDENCE 00 FMEAML.E IAGE IDOB a ADDRESS ________________________ ~Ph~0~n~e2(~re~s.~)_. ________ +=--__.J~~ __ -L __ ~ ____ 

2g~WE~SSS Phone (bus.) IUN. i..i<;. " ~ 
I OTHER IDENTIFICATION III 

LOCATION _____________________________________ L._~_P_E_: ______ N_O_.: _______ ---------l: 
III 

VIOLATION~ ______________________________________________________________________ t\ 

:; 
REMARKS,------------------~L7is7t~~-p-e-o~fP-r-o-pe-r~ty-s-ei~ze-d~a-s-e-v~id~en-c-e~i-n7.th~is-c-a-s-e.----------------,. 

I IMPOITANT-THIS IS NOT A PLEA OF- GUILTY -t _______ -=,..-________ ;;---;:.,.-___ I I hereby acknowledge receipt of this notification and agree to 0-
Officer Emp. No. I appear at MUNICIPAL COURT "1. 700 East 7th Street. AUSTIN, 

I TEXAS, at 8:00 a.m. on any Tuesday not less than three (3) Z i nor more than twelve (12) days from date hereof. 
---"O"'tt"'icC::-er::-:::or""C"'i'"virlTlia=-=n:-W=itn=-=e:"::s-=-s ------------- II DEFENDANT'S 

I SIGNATURE ___________________________ _ 

PD·0140A (9175) ROUTING: WHITE-T'~ Court for Number; YELLOW-Disp. Copy; PINK-To Violator 
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CHAPTER THREE 

USE OF FORCE 

The use of force by police officers has developed into an issue of 

paramount concern to citizens, individual officers, and police admin­

istrators. In fact, no issue of law enforcement creates more contro­

versy. For a thorough discussion of this area, see US Department of 

Justice (National Institute of Law Enforcement and Criminal Justice of 

the Law Enforcement Assistance Administration), A Community Concern: 

Police Use of Deadly Force (1979). This controversy is understandable 

because no other law enforcement action involves such a dramatic, and 

potentially ultimate~ exercise of state power. 

Until the last half of the 1800s, existing technology provided 

no reliable or wieldy 1I1 ong-distance ll \I/eapon. Thus, without accurate 

sidearms, a fleeing suspect was more likely to be chased than shot. In 

addition, historically (i.e., at common law), most felons routinely, if 

not automatically, received death as a punishment. Therefore, a felon's 

death merely cheated the executioner. Thus, the death of an apparent 

felon during an attempted arrest scarcely created interest. 

In modern American society, however, a suspected criminal does not 

receive any formal punishment without first exhausting numerous constitu­

tional rights and safeguards. Thus, for example, an accused person 

generally has the right to an attorney, the right to remain silent, the 

right to a full jury trial, the right to be found innocent unless proved 

guilty beyond a reasonable doubt, and the right to pursue appeals. In 



addition to this array of protections, and numerous others not mentioned, 

even a perso~ convicted of a felony (for wiiich common law wou.ld have 

imposed death) might receive a relatively short jail sentence, or perhaps 

an even lesser penalty. Furthermore, most communities expect a very con-

trolled application of police use of force, particularly deadly force. 

Thus, it hardly seems appropriate to authorize an officer to use 

deadly force against a suspected felon, when, even if found guilty after 

exercising his full panoply of constitutional rights, that convicted 

felon would never receive the death penalty. This seems particularly 

true regarding property crimes. For a discussion of police rulemaking 

trends on the use of deadly force, see Cory, Deadly Force, Police Mag., 

Nov. 1978, at 8. See also, US Commission on Civil Rights, Consultation 

on Police Practices and the Preservation of Civil Rights (1978). 

A natural place to look for guidance on questions concerning the 

use of force by police is the Texas statutes. The statutes, however, 

do not directly address these matters. Reliance on the Texas Penal Code 

(such as the chapter entitled "Justification Excluding Criminal Responsi­

bility," sections 9.01-.63) provides inappropriate ~nd insufficient, 

guidance. In addition, the Penal Code only states when the government 

cannot prosecute behavior that would otherwise be criminal. It only 

outlines the cutting edge between criminal and noncriminal behavior. 

A court may construct a standard of civil liability that differs from 

the statutory or other standard of criminal liability. Tex. Penal Code 

Ann. sec. 9.06; Howsley v. Gilliam, 517 S.H.2d 531,532 (Tex. 1975). 

Therefore, the Penal Code provides scant, if any, useful direction for 

constructing a suitable law enforcement policy on the use of force. 
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The Code of Criminal Procedure provides scant additional direction 

(e. g., art. 15.24). 

This chapter attempts to combine the requirement~ and restraints of 

Texas and federal law with sound principles of police practice. This 

chapter approaches the use of force as an extension of the right to 

arrest. In short, this chapter requires an officer (who cannot make a 

peaceable arrest) to use the least amount of effective force necessary 

to make an arrest or stop violent behavior. An officer may only resort 

to deadly force when no alt~rnative exists to prevent extreme violence. 

An officer's use of force must, under the circumstances, always be 

reasonable and necessary. This approach places an officer in an appro­

priate position at the front of the criminal justice system. (These 

rules do not address specific policies regarding jail security or opera­

tions.) Except for the identified emergencies, these rules leave the 

determination of guilt and the imposition of punishment within the 

judicial system. 

This approach provides as much clarity and conciseness as the sub­

ject permits. Unavoidably, a determination about the propriety of the 

use of force in a particular case u~ually occurs after-the-fact as a 

subjective judgment based on incomplete evidence and inexact standards. 

Thus, the sp1it-se~ond and complex factors which produce the situation 

in which an officer uses force defy predictability and organization into 

a wieldy structure of specific rules. Since the misapplication of force 

can subject an officer to criminal and civil liability, this chapter 

strives to provide relatively direct and simple standards. This chapter 

does not attempt to fix the precise amount of force which an officer 
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should apply in each of a boundless variety of situations. 

Thus, although the use of force occurs in unique and subjective 

situations, this chapter should help an officer faced with making a 

life-and-death decision. Even a law enforcement agency which has no 

express policy on the use of force has the implied "policy" of relying 

on the unguided individual discretion of each officer. As part of an 

overwhelming trend, however, most agencies have developed a written 

policy on the use of force. Written rules promote a rational, unified, 

and practical policy and provide essential guidance in this crucia'j 

area. For an in-depth study of police use of force, see C. Milton, J. 

Halleck, J. Lardner & G. Abrecht, Police Use of Deadly Force, 38-64 

(1977) . 
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rSECTION ONE: DEFINITIONS . 
3:1.01. Authorized Weapan - A weapan appraved by [this lawenfarcement 
agency] far afficial use by its afficers. A firearm cannat be autha­
rized unless it is registered with [this department] to. a particular 
afficer. 

3:1.02. Deadly Farce - Farce tha·t is intenc$ed ar knawn by the actar to. 
cause~ ar in the manner af its use ar intended use is capable af causing~ 
death ar seriaus badily injury. 

3:1.03. Nandeadly Farce - Farce which~ under the circumstances~ is not 
reasanably capable af causing death ar serious badily injury. 

3:1.04. Physical strength and Skill - Any physical actians by ane ar 
mare afficers (e.g.~ holding~ restraining~ pushing~ and pulling) which 
may include special skills (e.g.~ baxing~ karate~ and judo.) but do. nat 
include the use of deadly farce ar any autharized ar other weapan. 

3:1.05. Prabable Cause - That tatal set af apparent facts and circum­
stances based an reasanably trustwarthy infarmatian which wauld warrant 
a prudent persan (in the pasitian af ar~ with the knawledge af the 
particUlar peace afficer) to. believe samething~ foT' example~ that a 
particular persan has cammitted same affense against the law. 

3:1.06. Seriaus Badily Injury - Badily injury that creates a sub­
stantial risk af death ar causes death~ seriaus p.3rmanent disfigurement~ 
ar pratracted Zass ar impairment af the function af any badily member 
ar argan. 

As defined, the term "deadly force" repeats the definition of Texas 

Penal Code section 9.01. Likewise, the definition of "serious bodily 

injury" directly tracks Texas Penal Code section 1.07(a)(34). The 

definition of "nondead1y force" includes a lesser degree of force 

with predictably less drastic consequences. Rule 3:1.06 defines "probable 

cause" in accordance with case law. An extended discussion of this def-

inition appears in Chapter Five on Arrest Without a Warrant. See also 

J. N. Ferdico, Criminal Procedure for the Law Enforcement Officer (1979). 
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The term "physical strength and skilP encompasses the preferred 

array of police responses to a situation requiring "nondeadly force." 

The rules anticipate that the appropriate and judicious use of nondeadly 

"physi ca 1 strength and ski 11" wi 11 enabl e one or more offi cers to 

accomplish their lawful objective in the overwhelming percentage of 

situations which necessitate physical force. 
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SECTION TWO~ GENERAL POLICIES AND PROCEDURES 

3:2.01. In general~ an offioer must strive to aohieve the following 
lawful objeotives: 

(a) To defend himself~ or another~ against unlawful violence to 
his pel?SOn 01' property; 

(b) To pl'ese1'Ve the peaoe~ to prevent oommission of offenses~ 
and to prevent suioide or self-inflioted injury; 

(0) To make lawful a1'rests and sea1'ohes~ to overoome resistanoe 
to suoh a1'rests or searohe8~ and to pl'event esoapee from 
ous tody; and 

(d) To pl'event or inter1'Upt an int1'Usion on~ or interference with~ 
the lawful possession of property. 

However~ an offioer shall only use foroe when oil'oumstanoes (e.g.~ 
resistance by the suspeot) prevent him from making a peaoeable arrest 
in time to aohieve one 01' more of the above objeotives. 

3:2.02. Before an offioel' may use any foroe against any suspeot~ 
the offioer must: 

(a) Have probable oause to a1'rest that suspeot; 
(b) Manifest his purpose to arrest and identify himself as a 

peaoe offioer (unless the offioer has probable oause to 
believe that the suspeot already knows his purpose and 
identity 01' unless the offioer oannot reasonably make that 
information known to the suspeot); and 

(0) Give the reason for the arrest~ unless impl'aotioal. 

3:2.03. The amount and degree of foroe whioh an offioer may use to 
aohieve an objeotive stated in Rule 3:2.01 must l'efleot the surrounding 
oiroumstanoes~ for example: 

(a) The nature and seriousness of the risk of 1:".1;jury to the 
offioel' or others; 

(b) The age~ physioal oondition~ and behavior of the subjeot 
of the foroe; . 

(0) Relevant aotions by any third parties; 
(d) Physioal oonditions (suoh as visibility) at the soene; 
(e) The feasibility and availability of alternative aotions; and 
(f) The opportunity and aotual ability of the suspeot to injure 

the officeI' or others. 

3:2.04. An offioer shall never use more foroe than is neoessary and 
reasonable under the oiroumstanoes. An offioer shall never use foroe 
in response to mel?e verbal provocation 01' abusive language direoted at 
the offioer. An offioer shaU never use deadly foroe exoept in the 
situations stated in Rule 3:4.03. 

(continued) 
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3:2.05. An offiaer shall only apply forae using the methods and weapons 
listed below. Unless impraatiaaZ3 an offiaer shalZ first exhaust every 
reasonable means of using the lowest level offorae before esaalating to 
a higher and more severe level of forae. 

(a) Physiaal strength and skill; 
(b) Authorized ahemiaal irritant; 
(a) Authorized baton; and 
(d) Authorized serviae revolver3 or o.ther approved firearm3 

with authorized ammunition. 

However3 an offiaer may use any unauthorized weapon (or use any weapon 
in an unauthorized manner) if emerge nay airaumstanaes make it neaessary 
to do so (e.g' 3 using a baton if ahemiaal irritant aanister is in­
operative or unavailable). 

3:2.06. Without departmental approval3 no offiaer shrrll in any 
material way modify or alter an authorized weapon. 

3:2.07. An offiaer may draw and ready any of his authorized weapons 
for use only when he reasonably antiaipates that he may have to use suah 
weapon(s). 

3:2.08. An offiaer must register all of his firearms with [this depart­
ment]. An offiaer shall only aarry and use an authorized weapon for 
whiah he has reaeived proper training. ("Training" shaZZ inalude both 
profiaienay in teahniaal and physiaal aspeats of the use of' the weapon3 
and also a thorough understanding of the law3 these rules3 and any 
other regulation regarding use of that weapon.) 

3:2.09. An offiaer should all/Jays use handauffs or other restraining 
deviae on an arrestee3 unZess unneaessary (e.g' 3 for the elderlY3 Y01A;ng 
juveniles3 arippled3 injured3 or other appropriate suspeatJ. An off~aer 
should reasonably proteat an arrestee from injury aaused by handauffs 
or other restraining deviaes. An offiaer shall not use a "strait­
jaaket" unless he has reaeived appropriate training. 

3:2.10. An offiaer has no obligation to retreat or baak down before 
resorting to the approved use of forae3 inaluding deadly forae. How­
ever3 if it would not inarease the risks to himself or others3 an 
offiaer should aonsider retreat or withdrawal where delay (e.g' 3 to 
seaure aSf{'J:stanae) aould make a more peaaeable ari.'est more likely. 

As discussed in the introduction to this chapter, an officer's 

primary ,role in the criminal judicial process turns on his an"est 
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powers. An officer will never use any force unless he has probable 

cause to make an arrest. In addition, before using any force, ~n 

officer must state his purpose and identify himself as a peace officer. 

These requirements, stated in Rule 3:2.02, appear in Texas Penal Code 

section 9.51(a). In addition, whenever practical, an officer must 

explain the reason for the arrest. Even a simple and brief explanation 

will often prevent aggression and accelerated resistance from the 

arrestee. 

In keeping the peace and enforcing the law, circumstances may 

compel an officer to use force, even deadly force, if he cannot make a 

peaceable arrest. Rule 3:2.01 lists objectives which an officer has the 

duty to pursue. In this pursuit, reasonable and necessary force becomes 

lawful. Although this chapter discusses when an officer may resort to 

force, it does not cover all circumstances. For example, this chapter 

does not address the particular procedures to use in riot control. (In 

addition, this chapter does not discuss rules regarding the use of force 

against animals, including "mercy" killings of dying animals. A parti­

cular department should coordinate its "animal" policies with other 

local agencies which might have jurisdiction over such matters. In 

general, an officer should not discharge a firearm in a nonemergency 

without obtaining departmental approval. Whenever practical, the 

officer should also obtain the written authorization of the owner of the 

animal. Regarding suspected rabid animals, certain other restrictions 

might apply, e.g., not shooting the animal in the head if possible.) 

Rule 3:2.03 requires an officer to gauge the degree of force he 

uses on the nature of the situation in which he finds himself. For 
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example, the officer must use force in proportion to the severity of the 

offense and the resistance offered. Thus, the proper and reasonable 

amount of force will reflect and vary with the attending circumstances. 

A person subjected to an officer's unreasonable force has the right to 

resist and defend himself. As Texas case law states, "when aggression of 

an officer in making an arrest exceeds what is reasonably necessary to 

effect arrest, the right of self-defense inures to the party assauited." 

Daugherty v. State, 146 Tex. Crim. App. 488,495, 176 S.\~1.2d 571,575 (1944). 

Thus, Texas Penal Code section 9.3l{c) states: 

The use of force to resist an arrest or search is justified: 

(l) if, before the actor offers any resistance, the peace 
officer (or person acting at his direction) uses or 
attempts to use greater force than necessary to make 
the arrest or search; and 

(2) when and to the degree the actor reasonably believes 
the force is immediately necessary to protect himself 
against the peace officer's (or other person IS) use or 
attempted use of greater force than necessary. 

However, Penal Code section 9.3l(d) limits the use of deadly force in 

such situations. 

This places the officer in a precarious position. If the officer 

uses force greater than necessary to effect an arrest, the intended 

arrestee may lawfully resist. In turn, if the arrestee escalates his 

resistance, the officer might then escalate his force to subdue the 

resistance. Potentially, if the resistor uses a weapon to resist, the 

officer might resort to deadly force in self-defense. A court might 

find that the initial unreasonable use of force by the officer caused 

the unlawful death of the resistor. Thus, this incident could yield 

criminal and civil charges against the officer and a civil suit against 
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the governmental agency which employed the officer. 

In general, an officer intervenes with force with the purpose of 

making an arrest. In making most arrests, an officer may only use as 

much force as necessary to control and take the arrestee into custody 

(Rule 3:2.04). If he uses more force, as noted, the officer commits an 

offense against the arrestee. The officer's duty to prevent offenses 

with appropriate force is governed by Texas Code of Criminal Procedure 

article 6.06 which states: 

Whenever, in the presence of a peace officer, or within 
his view, one person is about to commit an offense against 
the person 'or property of another, including the person or 
property of his spouse, or injure himself, it is his duty 
to prevent it; and, for this purpose the peace officer 
may summon any number of citizens of his county to his 
aid. The peace officer must use the amount of force 
necessary to prevent the commission of the offense, and 
no greater. 

As noted, the officer must observe the same rules on the use of force as 

must the private citizen. Thus, the Code of Criminal Procedure article 

6.07 states: 

The conduct of peace officers, in preventing offenses 
about to be committed in their presence, or within their 
view, is to be regulated by the same rules as are pre­
scribed to the action of the person about to be injured. 
They may use all the force necessary to repel the 
aggression. 

Rule 3:2.05 lists the authorized methods or weapons an officer may 

use to apply force to overcome resistance or to end a suspect's criminal 

action. The placement of chemical irritants between physical strength 

and the baton reflects its potential for physical damage, both immediate 

and long-term, and the perceived violence in its administration. These 

standard methods and instruments of police work may change as technical 
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advances produce additional nonlethal weapons. Regarding batons, the 

use of a lengthy flashlight (particularly the steel cased variety) as a 

striking device has caused serious injuries and even deaths. Therefore, 

a law enforcement agency may wish to prohibit or place special limita­

tions on the use of these devices as weapons. (Other devices, such as a 

sap, brass knuckles, and blackjack merit outright prohibition.) A 

threatened use of force (Rule 3:2.07) must also be reasonable. See Tex. 

Penal Code Ann. sec. 9.04. 

The last sentence of Rule 3:2.05 stresses that nothing should ever 

prevent an officer, who finds himself in an abnormal and emergency 

situation, from taking whatever unique or unauthorized measures he must 

to protect himself and others. Thus, an officer might have to resort to 

unauthorized weapons or methods if, for example, he is caught off-guard 

or empty-handed. In other words, the strictures of Rule 3:2.05 apply 

only when the officer has possession of his authorized weapons. Pro­

vided the use of force is appropriate under this chapter, these rules do 

not intend to thwart an officer from taking extraordinary measures in 

response to a life-threatening emergency. 

No officer may carry or use any instrument (including the type of 

firearm ammunition) for which he has not received proper training (Rule 

3:2.08) and departmental approval. Firearms training should, to the 

extent feasible, duplicate "real-life" situations. For a survey and 

discussion of police training in this area, see Teske & Niksich, Fire­

arms Training for Law Enforcement Personnel, Police Chief, Oct. 1979, 

at 58. Furthermore, Rule 3:2.06 prohibits the unauthorized alteration 

or modification of approved police weapons. Thus, no officer may load 
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or weight an approved police baton or carry or use for police purposes 

any unauthorized ammunition, firearm, or chemical irritant (Rule 3:2.08). 

In order to accomplish this, departmental procedure must provide for 

each member to submit all weapons, used for police purposes; to the 

chief of police (or his designated subordinate) for inspection, appro­

val, and departmental documentation. The use of unannounced "spot­

checks" may improve compliance. The appendix to this chapter provides 

a sample form for an "Officer's Record of Firearms. II 

Rule 3:2.09 establishes 'a policy on t~e use of handcuffs and other 

restraining devices. This policy makes the use of handcuffs 'the rule 

rather that the exception in order to accomplish the prima'ry police goal 

of safely getting a suspect into custody. An officer should guard 

against injuring the arrestee. Handcuffs, especially if they remain too 

tight, can cause serious nerve damage. Many departments have effectively 

used flexible handcuffs or tape, and thereby also avoided injuries to 

the arrestees. 

This chapter makes no specific recommendations regarding any parti­

cular type or brand of weaponry. Many law enforcement agencies have 

strict rules on these matters. Other agencies provide general guidelines 

or leave this area open to each officer's personal preferences. For 

example, some departments fix a maximum and minimum caliber for sidearms. 

A department might also prohibit certain ammunition or the use of fully 

automatic firearms. A department might restrict the carrying of privately 

owned rifles or other firearms to a specific tactical situation, and only 

upon the approval, of the officer's supervisor. A department might also 

loosen one or more of its firearms restrictions based on an individual 
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officer's spec,ific training, years of service, or particular assignment. 

An officer must also be certain that any weapon he owns or carries does 

not violate any state or federal law. 
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SECTION THREE: USE OF NONDEADLY FORCE 

3:3.01. To the extent necessary and reasonable3 and in accordance with 
this chapter3 an officer shaZl only use physical strength and skill3 
chemical irritant3 or a baton to apply nondeadly force. 

3:3.02. An officer may use chemical irritant to protect himself or 
another from assault or to subdue a person unlawfully resisting arrest. 
The proper and most effective use of chemical irritant requires holding 
the canister upright and spraying a short burst (one second or less) 
at the subject's face. An officer shall not use chemical irritant 
against someone a lready in custody in order to stop behavior (e'. g. 3 • 

shouting) which does not physically endanger the officer or others. 

3:3.03. An officer may use his baton to protect himseZf or another from 
assault or to arrest a person who unlawfully and violently resists 
arrest3 if lesser methods have failed or if circumstances warrant the im­
mediate use of the baton. (An officer may also use the baton as a 
barricade or to repel or control crowds.) However3 an officer should: 

(aJ Avoid making baton blows capable of inflicting permanent 
injury; 

(b) Not raise the baton above the head to strike someone or use 
the baton as a club or bludgeon; and 

(cJ Deliver only short and snappy baton blows3 to vulnerable areas 
of the bodY3 to incapacitate the opponent temporarily. 

As defined in Rule 3:1.03, "nondeadly force" would include the proper 

use of physical strength and skill and the authorized chemical irritant 

and baton as authorized in Rule 3:3.01. However, improper or unreasonable 

use of any of these methods could cause serious bodily injury and even 

death. Thus, if abused, even these w~apons have the potential to become 

an instrument of "deadly force." As noted iri the last sentence of Rule 

3:2.05, in an emergency which makes conformance with these weapons re­

strictions wholly impractical, an officer can use any available weapon 

to inflict the permitted level of force. 
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As established in Rule 3:2.05, to minimize the possibility of un­

necessary force, an officer must generally follow an escalating scale of 

force. Within this scale, the use of physical strength and skill rep­

resents the least drastic way to overcome unlawful resistance. Thus, 

direct physical intervention generally provides the basic and most 

reasonable method for overcoming the resistance of an unarmed person 

who simply fails to submit to an officer's lawful attempt to arrest him. 

Surprisingly few situations require an officer to resort to greater 

force than physical prowess. Whenever appropriate, an officer should 

attempt to summon a back-up unit. In addition, on potentially hazardous 

calls for service, more than one officer (if available) should be auto­

matically assigned. 

To control a subject, one officer may have to resort to a greater 

degree of force than if two officers were available (who might then just 

have to restrain the individual). Although each may constitute the 

lawful use of force, because each was necessary and reasonable under the 

circumstances, the latter uses a far more desirable and effective police 

tactic. Thus, superiority of manpower frequently provides the key to 

oVercoming resistance in the most peaceful manner. 

An officer should use a chemical irritant only if physical strength 

and skill appear ineffecti.\I~ or impractical (Rule 3:3.02). Although 

chemical irritant usually works effectively, it does not always succeed 

and may even further anger the subject, producing increased aggression. 

Several law enforcement agencies have a specific set of rules on the use 

of chemical irritan.t. For example, the rules may suggest more specific 

procedures to suit the particular type of irritant used. E.g., Kansas 
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City (Kansas) Police Department Rules (Nov. 2, 1978, No. 78-5). 

In instances where physical strength and skill and chemical irritant 

prove ineffective, or their use might constitute a danger to the officer 

or a third party, th~officer may use his baton to overcome resistance and 

to end the conflict (Rule 3:3.03). Use of the baton represents the most 

drastic form of nondeadly force. An officer must use it judiciously and 

only if lesser methods have failed or their use would be impractical. 
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SECTION FOUR: USE OF DEADLY FORCE 

3:4.01. To the extent necessay.y and reasonable (subject to emergency 
circumstances in accordance with Rule 3:2.05)~ and in accordance with 
this chapter~ an officer shall apply deadly force only by using an 
authorized weapon. 

3:4.02. To the extent an officer has reasonable time for consideration~ 
he shall never use deadly force (i.e.~ use his weapon) which creates a 
greater risk to himself and others (such.as hostages~ bys'{;anders~ and 
other officers) of causing death or serious 'bodily'injuy.y than if he did 
not use such deadly force. This decision must reflect the circumstances~ 
for example: 

(a) The nature and seriousness of the risk of injuy.y to the 
officer or others; 

(b) The age~ physical condition~ and behavior of the subject 
of the force; 

(c) Relevant actions by any third parties; 
(d) Physical conditions (such as visibility) at the scene; 
(e) The feasibility and availability of alternative actions; and 
(f) The opportunity and actual ability of the suspect to injure 

the officer or others. 

3:4.03. An officer shan not use deadly force except when immediately 
necessary to protect himself or another person from death or serious 
bodily injury. 

3:4.04. An officer shall not discharge a firearm as a warning or a 
threat. 

Rule 3:4.01 places general limits on how an officer may inflict 

deadly force. The circumscribed authority for using deadly force auto­

matically tends to limit the type of weapon that will appropriately 

deliver that degree of force. In other words, an officer will only use 

deadly force when confronted by an emergency in which he cannot make an 

arrest to stop or otherwise prevent the suspect from committing a 1ife­

threatening felony. Thus, an officer will most likely use a firearm to 
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the practicality of using weapons intended for inflicting nondeadly 

force (e.g., chemical irritant and baton). (The introduction to this 

chapter discusses this policy in greater depth.) 

Even though firing a service revolver or other firearm at someone 

will not always cause death or serious bodily injury, such action has 

the definite capacity to cause such injury. Therefore, regardless of 

intent, these rules consider it deadly force whenever anyone fires a 

firearm at someone else. 

Rule 3:4.02 requires an officer, if time permits, to attempt to 

balance the competing risks which accompany almost every incident where 

a firearm is discharged. Rule 3:4.03 states the only circumstance~ 

which permit an officer to use deadly force. An officer always has the 

right to protect himself and others from deadly attack. An officer must 

realize that this chapter, although it establishes a highly selective 

policy on the use of force, should not cause him to hesitate to shoot at 

someone who is attacking (or is about to attack) him or another person 

with unlawful dead1y force. 

This section does not permit the use of deadly force in an attempt 

to apprehend a mere fleeing suspect, even one who apparently committed a 

violent felony and whose mere presence in the community may create an 

inherent danger. (The Federal Bureau of Investi gation al so follows thi s 

policy.) Howevet, an officer has statutory protection from criminal 

prosecution if he does use deadly force against such a person (Tex. 

Penal Code Ann. sec. 9.51). As discussed in the introduction, the "use 

C-_~ del iver deadly force because the emergency situation has al ready surpassed _ y 

of force" policy stated in the rules of this chapter reflects a considered 

judgment on the appropriat~ role of law enforcement in light of current 
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legal developments and sound police practices. Thus, the Model Rules 

r~jectthe so-called IIfleeing felon" standard. 

However, to assist a law enforcement agency that determines that it 

wants its officers to use deadly force against certain suspected felons, 

the following language may prove helpful: 

An officer shall not use deadly force against a 
fleeing suspect unless the officer has probable 
cause to beli.eve that his own. actions will not 
further jeopardize innocent bystanders and that 
the suspect: 

(a) Cannot be apprehended by using less force, 
and 

(b) Committed a felony that involved the use 
of deadly force (or otherwise caused death 
or serious bodily injury), and 

(c) Will likely cause death or serious bodily 
injury to others if the suspect's arrest 
is delayed. 

This language, which draws on (but limits) Penal Code section 9.51, 

\'lOuld apply to a narrow category of suspects. It, by necessity, lacks 

the straightforward clarity of Rule 3:4.03 and places a heavier burden 

on the officer faced with making a complex, split-second decision. 

An officer who acts under any "fleeing felon" rule exposes himself 

to a broader risk of civil liability and disciplinary action. For these 

reasons, and as discussed elsewhere in this chapter, the Model Rules 

recommends the clear-cut and strict limitation on the use of deadly 

force as expressed in Rule 3:4.03. For a thorough discussion of these 

issues, see Boutwell, Use of Dea9ly Force to Arrest a Fleeing Felon, FBI 

Law Enforcement Bull., Sept. 1977 (pt. 1), at 27; Oct. 1977 (pt. 2), at 27; 

Nov. 1977 (pt. 3), at 9; C~ Milton et al., Police Use of Deadly Force, 127-47 
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(1977); US Department of Justice (Community Relations Service), Police 

Use of Deadly Force (1979). 

An officer should not fire his weapon as a threat or warning (Rule 

3:4.04). Warning shots have proved ineffective and inherently dangerous, 

particularly in cities. Warning shots may endanger bystanders and prompt 

return fire. The same risk imbalance generally overrules, whenever an 

alternative is possible, firing at or from a moving vehicle. In addi­

tion, to the extent that a department adopts a less restrictive policy 

on the use of force, that department should consider the need to specify 

additional safeguards. 

'. 
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SECTION FIVE: REPORTING USE OF FORCE 

3:5.01. An officep who dischapges a weapon~ applies fopce (othep than 
physical stpength and skill)~ op causes any injupy to a suspect op othep 
pepson must file the [apppoppicite pepopt] with the [chief of police op 
othep apppoppiate pepson op depaPtmental unit] as soon as ppactical. 

3:5.02. This pepopt will peceive executive peview to: 

(a) Ensupe that the officep's papticulap use of fopce complied 
with state law and depaptmental policy~ 

(b) DetePmine if the offieep's paPticulap use of fopce indicates 
a need fop special counseling op tpaining~ and 

(c) DetePmine whethep the situation pequipes fupthep action. 

This section establishes a reporting requirement for most uses of 

force, and for each weapons firing. This section, which appears in 

skeletal form, should be expanded and customized by each local law enforce­

ment agency. Many, if not most, police departments have a "reporting" 

requirement in order to monitor the implementation of their particular 

policy on the use of force. Reports also provide assistance in training 

and in anticipating potential questions of legal liability. Therefore, 

the chief of the policG department (or other designated person or group) 

shQuld automatically investigate each serious use of force and firearm 

discharge. 

III-22 

.1 I ---.--~,------------------~--
- , ,j(j ,< 

.. ' .. -

(7J 

--~-~- -'-- ------

I 
I 

? 
; 
1 

.. I 

I 

\ 
1 i 
; 
l 

I cr. 
I r 
j 
f 

1 I 
} I 

r i .' 

() 

Cj 

Appendix 

OFFICER'S RECORD OF FIREARMS 

Name: _______________ . ________ Emp. NO.: ______ Date: _______ _ 

Division: Shift: 
SIDEARM --------

1. Make:---________ Mode!: ________ Caliber: - _____ Action: ______ _ 

Serial No.: Finish: _. Grips: Barrel Length: ____ _ 
2. Make: Model: Caliber: Action: ------

Serial Number: Finish: Grips: Barrel Length: ____ _ 
3. Make: Model: Caliber: Action: ____ _ 

Serial No.: Finish: Grips: Barrel Length: ____ _ 
4. Make: Model: Caliber: Action: _____ _ 

Serial No.: Finish: Grips: Barrel Length: ____ _ 
5. Make: Model: Caliber: Action: ______ _ 

Serial No.:,_ Finish: Grips: Barrel Length: ____ _ 
6. Make: Model: Caliber: Action: 

Serial No.: Finish: Grips: Barrel Length: _____ _ 
SHOTGUN 

Make: --_________ Model: ________ Gauge: ______ Action: ______ _ 

Serial No.: Finish: Barrel Length: ____ _ 
CARBINE 

Make: ___________ Model: ________ Caliber: ______ Action: ______ _ 

Serial No.: Finish: Barrel Length: ____ _ 

SUPERVISOR'S SIGNATURE OFFICER'S SIGNATURE 

SOURCE: Houston Pol ice Department. 
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CHAPTER FOUR 

CHILD ABUSE 

Child abuse and negle~t occurs with alarming frequency. The National 

Center on Child Abuse conservatively estimates that 200,000 children a year 

suffer physical abuse and 800,000 per year suffer physical neglect. The 

National Center also estimates at least an additional 60,000 cases per year 

of sexual abuse and molestation. These figures do not even include the cases 

of emotional abuse and neglect or the number of children exploited economically 

or involved in the pornography market. Approximately 2,000 children die each 

year as a result of abuse and neglect. Department of Health, Education and 

Welfare, Resource Material: A Curriculum on Child Abuse ~nd Neglect 

9 (1979). As for Texas children, the Texas Council of Child Welfare 

Boards estimates the number of "youngsters in danger" at 283,000 to 

400,000. Child Abuse in Texas 5 (1979). 

Police officers play an expanding and crucial part in the discovery and 

handling of child abuse and neglect. In many communities, particularly smaller 

ones, only the police offer 24-hour service and have the ability and resources 

to respond to a situation quickly. Moreover, as federal funding has dwindled, 

the Texas Department of Human Resources (DHR) has established a strict set 

of priorities to select the limited number of cases that it can investigate 

within 24 hours. Children already in life-threatening situations and those 

under DHR care receive first priority. 

, 



An officer may investigate an initial complaint of child abuse or may 

encounter child abuse in the course of other duties. In either case, unl~ss 

the situation is serious enough for a prompt DHR investigation, tactful 

techniques and a thorough knowledge of avail~ble community services (for 

communication to the parents or person in charge of the child) might be the 

only measure the officer can take to attempt to benefit th~ cpild. In addi­

tion, some statistical evidence also indicates that when police first 

investigate reports of child abuse and neglect, they are more effective than 

other agencies 'in substantiating these reports. See Groenevald & Giovanni, 

IIDisposition of Child Abuse and Neglect Cases,1I 13 Social Work Research 

& Abstracts, no. 2, at 24-30 (1977). 

The pr'imary law enforcement functions in child abuse and neglect cases 

consist of (1) reporting~ (2) identification on the scene, (3) intervention 

in emergency situations, and (4) criminal investigation. A large number of 

statutes i~ the Texas Family Code (Chapters 17 and 34), the Penal Code, and 

even the Code of Criminal Procedure govern the general actions of officers 

in such cases, but provide no explicit procedures. Moreover, the constitu­

tional issues of due process, expectation of privacy in the home, and a 

parentis right to raise his children as he sees fit add to the legal confusion 

surrounding child abuse. These rules and commentaries attempt to provide 

officers, with less ambiguous courses of action to take in abuse and neglect 

cases, to emphasize the need for police cooperation with social agencies, and 

to deal with the growi ng need for pol i ce i nvo 1 vement 'j n chil d abuse and negl ect 

cases. For a discussion of these issues, see Bernstein, Police v. Child 

Abuse, Police Mag.,'Nov. 1978, at 58. 
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SECTION ONE: DEFINITIONS 

4:1.01. Abuse - Nonaccidental infliction or threat of infliction of 
physical injury OP emotional or mental damage to a child by a person 
responsible for the child's health or welfare. 

4:1.02. Bodily Injury - Physical pain3 illness3 or any impairment of 
physical condition. 

,4:1.03. Child - A person under 18 years of age who is not and has not 
been married or who has not had his disabilities of minority removed 
for general purposes. Under statutes regarding crimes against children3 
however3 the age of a "child" varies from under 14 to under 1? 

4:1.04. Child Abuse and Ne[/lect Reporting and Inquiry System (CANRIS) _ 
The automated central regist:ry of reported and investigated child abuse 
cases in Texas. 

4: 1.05. Child Abuse Hotline (l'the Hotline") - A statewide3 toU-free 
telephone number (1-800-252-5400) for 24-hour reporting of children in 
need of protection. The Hotline refers aZl reports it receives to local 
protective services staff. 

4:1.06. Child Protective Worker - A staff member of the child protective 
services of the Texas Department of Human Resources (DHR) or another 
designated agency such as County Child Welfare3 trained to investigate 

. child abuse and to handle civil lega'Z actions involving child abuse. 

4:1.0? Court - The District Court or Family District Court which has 
jurisdiction in all civil proceedings affecting the parent-child rela­
tionship. 

4:1.08. Designated Agency - An agency designated by the court to 
protect chiZCj.ren., and to receive reports of ,C!hild abuse. 

4:1.09. Authorized Agency - A public social agency authorized to care 
for children or to pZace children for adoption3 or a private associa­
tion3 corporation3 or person approved for that purpose by the Department 
of Human Resources through a license3 certification3 or other means. 

4:1.10. Emergency Removal - Removal of a child from his home without 
written consent of his parents and before a court hearing3 upon reason­
able cause to believe that an immediate danger exists to the child's 
physical health or safety. 

4:1.11. Emotional Neglect - Failure of the parent or caretaker to 
provide adequately for the developmental needs of the child (such as 
stimulation and affection) and to provide consistent care for the child. 

(continued) 
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4:1.12. Exploitation - The forcing or undue encouragement of a child to 
particir:ate in activities de.trimental to his weU· .. being., by a person 
respons~ble for the child's health or welfare. (For example., exploitation 
may involve begging., stealing., exposure to immoral or degrading circum­
stances., inappropriate responsibilities for the child's age;, and too many 
working hours for the child's age.) 

4:1.15. Investigation Division - The division of the Department of Human 
Resources responsible for criminal investigations of child abuse. 

4:1.14. Lack of Supervision - A failure of parents to account for a 
child's actions and whereabouts. (Examples of lack of supervision include 
a young child left unattended while the parents are working., or a pre­
teen left to take care of very young children for long periods of time.) 

4:1.15. Medical Neglect - A failure of parents to secure necessary 
medical., surgical., or psychiatric treatment to correct some condition 
in the child. (Examples of medical neglect include a long-term failure 
to treat a seriously ill child., a malnourished child., or an emotionally 
disturbed child.) 

4:1.16. Neglect - Depriving the child of living conditions which pro­
vide the minimaZly needed physical and emotional requirements of life., 
growth., and development., by a person responsible for the child's health 
or welfare. (Examples of child neglect incZude inadequate housing., 
clothing., or food; lack of supervision; lack of needed medical atten­
tion; and abandonment.) 

4:1.17. Serious Bodily Injury - Bodily injury that creates a substan­
tial risk of death or that causes death., serious permanent disfigure­
ment., or protracted loss or impairment of the function of any bodily 
member or organ. 

4: 1.18. Sexual Abuse - The obscene or pornographic photographing., 
filming., or depiction of a chiZd for commercial purposes., or the rape., 
molestation., incest., prostitution., or other such forms of sexual ex­
ploitation of a child under circumstances that appear to h~ or 
threaten the child's health or welfare. 

4:1.19. Suit Affecting the Parent-Child Relationship - A suit brought 
under Title 2 of the Texas Family Code in which the appointment of a 
managing conservator or possessory conservator., access to or support 
of a child., or establishment or termination of the parent-child 
relationship is sought. 
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No definition of child lIabuse" (Rule 4:1.01) appears in the Texas 

Family Code. In addition, the Texas Penal Code does not contain a specific 

child abuse statute. This term usually is defined in light of the "rights, 

privileges, duties and powers existing between a parent and child
ll 

as stated 

in Texas Family Code section 12.04 (Vernon Supp. 1980). The duties of a 

parent to his child include "care , control, protection, moral and religious 

training, and reasonable discipline,1I as well as "support, including provid­

ing the child with clothing, food, shelter, medical care and education. II 

The definition of "abuse ll in Rule 4:1.01 is taken from Item 7211 of the 

Department of Human Resources' Social Services Handbook (1978) C'DHR 

Handbook ll ). 

Texas statutes also do not define child IIneglectll (Rule 4:1.16). 

However, parents may lose their parental rights if they, for example, 

"knowingly placed or knowingly allowed the child to remain in conditions 

or surroundings which endanger the physical or emotional well-being of 

the child ll or lIengaged in conduct or knowingly placed the child with 

persons who engage in conduct which endangers the physical or emotional 

well-being of the child" (Tex. Fam. Code Ann. secs. 15.02(l)(D) & (E) 

(Vernon Supp. 1980)). (These actions would also determine child abuse.) 

Texas Penal Code section 22.04 ("injury to a child ll ) deals with one of the 

few offenses that may be committed with criminal negligence or by omission 

to act. The definition of "neg lect ll (Rule 4:1.16) also comes from the 

DHR Handbook, Item 7211. 

IIMedical neglect ll (Rule 4:1.15), as a specific type of neglect, may 

not exist when the parent legitimately practices his religious beliefs and 
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thereby does not provide specified medical treatment to a child. However, 

the protective services of DHR or the designated agency can still investigate 

this situation, and a court can order treatment of the child. (See DHR 

Handbook, Item 7225.) 

The definition of IIsexual abuse ll (Rule 4:1.18) is taken from the amend-

ment to the Child Abuse Prevention and Treatment Act of 1974, 42 U.S.C.A. 

sec. 5104(a)(3)(A) (1978). This general definition encompasses all the 

sexual offenses against children listed under Texas criminal statutes (rape, 

incest, indecency with a child, compelling prostitution, solicitation, and 

sexual performance by a child). The definition of lIexploitation" (Rule 4:1.12) 

also covers some forms of sexual exploitation under the same statutes. The 

definitions of "bodily injury" (Rule 4:1.02) and "serious bodily injury" 

(Rule 4:1.17) track the language of Penal Code section 1.07. 

The definition of "child" in Rule 4:1.03, largely derived from Texas 

Family Code section 11.01(1), governs all civil actions concerning children 

under the provisions of the Family Code, including the child abuse reporting 

statutes, emergency orders, and suits affecting the parent-child relationship. 

Under Texas Family Code section 51.02(1) dealing with delinquent children, 

"child" is defined as 

... a person who is: 

(A) 10 years of age or older and under 17 years 
of age; or 

(B) 17 years of age and under 18 years of age; 
alleged or found to have engaged in delinquent 
conduct or conduct indicating a need for super­
vision as a result of acts committed before 
becoming 17 years of age. 

For purposes of the. criminal statutes dealing with various forms of child 

abuse, the age of the victimized "child" varies. For "injury to a child" 

IV-6 

. "' 

c") 

c 

and "solicitation of a child" the upper age limit is 14; for "compelling 

prostitution," "rape of a child,1I "indecency with a child," and "sexual, 

performance by a child," the upper age limit is 17. For "incest," no age 

limit exists. 

Both CANRIS (Rule 4:1.04) and the Child Abuse Hotline (Rule 4:1.05) 

arose from a general requirement for a state system for reporting DHR 

investigations of child abuse in order to receive federal funds 

under the Child Abuse Prevention and Treatment Act of 1974, 42 U.S.C.A. 

sec. 5103 (1978). Texas Family Code section 34.06 authorizes the estab­

lishment of a central registry. DHR controls CANRIS and must cooperate 

with local child service agencies, hospitals, clinics, and schools, as 

well as other state reporting systems. Only authorized DHR staff members 

have access to CANRIS. Police officers and law enforcement agencies do 

not have direct access to CANRIS, but DHR includes information from CANRIS 

in reports to law enforcement agencies. 

A child protective services staff member (see Rule 4:1.06) of DHR or 

another designated agency (sych as the County Child Welfare Unit) differs 

from a staff member of the Investigation Division of DHR. As his primary 

goals, the child protective worker protects the child, investigates initial 

child abuse reports, provides social services to the members of the family 

in which child abuse has occurred, and expedites court orders for the welfare 

of the child. A staff member of the Investigation Division is an expert in 

the criminal investigation of child abuse. Each of the 12 regions established 

in Texas by DHR has at least one investigation unit. The Investigation 

Division investigates cases referred by other staff members, other agencies, 

or in cooperati on with a 1 aw enforcement agency. 
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The tet"m "designated agency" (Rule 4:1.08) arises out. of the Child 

Abuse Reporting statutes (e.g., Tex. Fam. Code Ann. secs. 34.02 and 34.05) 

as the local social agency (actually a part of DHR) designated to receive 

reports of child abuse and neglect, to investigate such reports, and to 

supervise further protection of the child. "Authorized agency" (Rule 4:1.09), 

wtrich tracks Family Code section 11.0l(7}, may include social agencies under 

contract to DHR, foster-care homes, and institutions Which provide temporary 

or long-term care for children. 

The definition of a "suit affec~ing the parent-child relationship" 

(Rule 4:l.l9) primarily tracks Texas Family Code section ll.0l(5}. The court 

hearing such suit may issue a variety of temporary orders for the safety and 

welfare of the child, including the taking of the child into possession of 

the court, temporary conservatorship or temporary support of the child, and 

restraining any party from molesting or disturbing the peace of the child 

or another party. Tex. Fam. Code Ann. sec. ll.ll(a). 
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SECTION TWO: REPORTING CHILD ABUSE AND NEGLECT 

!~2tOi'h A~~hofficer having cause to believe that a child's physical or 
n a ,ea or welf~e has been or may be affected by abuse or ne lect 

~:al:tf~Zet~ appro~~ate departmental report. (A copy of his writ~en 
pOl mus e submtted to DHR or a designated agency wi-thin five days. J 

~~2.02i An offieer,(o~ ~ispataherJ who receives a report of chiZd abuse 

the~goleZ:t.,fro~ ~ ~ndt~v~dual by telephone or otherwise shouZd obtain 
J' vw~ng ~nJorma ~on: 

(aJ 
(bJ 

(cJ 

(dJ 
(eJ 

N~ne3 age3 and address of the child, 
Name and aaaPess of the parents or persons in 
charge of the child' 
The ~ncident or inj~ry that prompted the report3 or 
deta~ls to support the belief that child abuse has 
occurred; 
The present condition of the child; and 
Any siblings at the home. 

Since 1967, all 50 states have had child abuse reporting statutes, but 

they differ as to who must report, types of incidents which must be reported, 

manner of reporting, agencies to which reports must be made, and the degree 

of immunity conferred on those who report. The Child Abuse Prevention and 

Treatment Act of 1974 restricts fund,'ng to t t h' h s a es w lC meet certain pro-

visions. Texas meets these provisions. The Act aims to protect and care 

for all abused and neglected children who may need such services. The Act 

also seeks the reporting and investigation of child abuse and neglect. 

"Investigation" in this context refers to "social investigation" by a social 

agency, not criminal investigation by the police. 
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The Texas Fam'ily Code section 34.01 apparently requires everyone, 

including peace officers and other professionals, to report suspected 

or threatened child abuse or neglect. Any local or state law enforcement 

agency, as well as DHR or an agency designated by the court to be respon­

sible for the care of children (such as the County Child Welfare Unit), 

may receive such a report. However, depending on the social welfare 

resources available in a community, the type of response to a report of 

chilo abuse often turns on which agency receives the initial report. All 

reports of child abuse and neglect must ultimately be referred to DHR (or 

another designated agency) for investigation and for registry in CANRIS. 

Tex. Fam. Code Ann. sec. 34.02(c) (Vernon Supp. 1980). 

A 1 aw enforcement agency recei v·i ng the i ni ti a 1 report of chi 1 d abuse 

or neglect must obtain certain information about the irlcident, to determine 

the urgency of the situation, and to relay this information to the designated 

social agency. Often the age of the child or children in question and a guess 

about the extent of the injury or threat to safety will determine the response 

required; Ideally, all reports should be referred to the designated social 

agency as soon as possible. Especially in small towns and rural communities, 

however, this. is not always feasible. 

A written report must follow, within five days, each oral report (Tex. 

Fam. Code Ann. sec. 34.02{d)). Whoever receives the initial report should 

also try to obtain the name of the complainant. However, "[a]nonymous 

reports, while not encouraged, will be received and acted on in the same 

manner as acknowledged reports" (Tex. Fam. Code Ann. sec. 34.02(d)). Although 

the name of the complainant is confidential information which usually should 
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not be revealed to the public or the parents or caretakers of the child 

allegedly suffering abuse or neglect, it helps further records checks to . 

determine the validity of the report. Any officer (or other person) who, 

in good faith, reports child abuse or neglect to a police or social agency 

has statutory immunity from civil and criminal liability (Tex. Fam. Code 

Ann. sec. 34.03). 

No cases have tested this personal immunity. Increasing municipal 

liability in many areas (e.g., Owen v. City of Independence, 100 S. Ct._ 

1398 (1980)) may become a factor in this situation. Any person who 

knowingly fails to report a child abuse or neglect, whether physical 

or emotional, commits a Class B misdemeanor (Tex. Fam. Code Ann. sec. 

34.07) . However, medical professianals (such as family phYSicians or 

psychotherapists) as well as clergymen and teachers, who often learn of 

child abuse in the course of treating family members, fear making a report 

which might disturb an already unstable family situation. Many states do 

not include lack of reporting as an offense. Certainly enforcement of this 

provision is secondary to concern for the best interests of the child. 

ever$ liability may arise for negligence in failing to file a report. 

How-

For 

examples in Landeros v. Flood, 17 Cal. 3d 399, 551 P.2d 389, 131 Cal. Rptr. 

69 (1976), the California Supreme Court ruled that a doctor and a hospital 

may be liable for malpractice for failing to report a suspected case of 

child abuse. In general, the rules of confidentiality, except between 

attorney and client, do not apply to reports of child abuse and neglect 

(Tex. Fam. Code Ann. sec. 34.04). 
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SECTION THREE: RESPONDING TO REPORTS Of CHILD ABUSE 

4:3.01. An officer must respond to situations of child abuse or neglect 
when: 

(a) He is assigned by his department; or 
(b) He encounters child abuse while on a 

domestic disturbance caZl~ on his regular 
beat, or otherwise. 

4:3.02. An officer responding to a report of child abuse or neglect 
should act based on: 

(a) His assessment of injury to the child~ 
(b) The potential risk to the child~ 
(c) The social agencies available to assist him 

at various times, and 
(d) Community stanc1.ards. 

4:3.03. If the responding officer finds signs of child neglect at the 
scene (e.g.~ unsafe environmental conditions or lack of supervision) 
which do not require emergency removal~ he should: 

(a) 

(b) 

(c) 

(a) 

Upon dete~ining no adult is available~ but 
before entering the home~ have a supervisor 
present; 
Identify the location of the parents or persons 
in possession of the child; 
Arrange for terrpara:t·y care in the home ~ whenever 
possible~ with responsible adult relatives or 
neighbors~ so that the child may remain in a 
familiar environment; and 
Immediately file a report with his supervisor (for 
purposes of social-agency investigation of the 
si iuation) . '.' 

4:3.04. If the officer finds signs of noncriticaZ child abuse at the 
scene (see Section Four on Identification of Child Abuse)~ he should: 

(a) 

(b) 

(c) 

Atterrpt to speak to the parents about his concern 
for the safety of the chi ld; 
Encourage the paren. tr:t or person in charge to obtain 
any required medici'cr.Z:treatment for ·the child; 
It: asked~ info~ tht:! parents about possible resources 
wt.thin the communit;y to help them with the care of 
their children; 

(continued) 
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(d) If necessary~ info~ the parents about the criminal 
consequences of child abuse; and 

(e) File a report with his supervisor. 

4:3.05. In all instances~ the officer should observe the details of 
the home for any report he will make. These details include: 

(a) Eating and sanitary facilities~ 
(b) Safety factors (e.g., plumbing, electrical wiring, 

windows), , 
(c) General cleanliness, 
(d) Appearance and cleanliness of children, 
(e) Behavior of the parents toward the child, and 
(f) Reaction to the officer's presence. 

4:3.06. As soon as possible, the officer should file the written report 
with his supervisor. 

Law enforcement personnel and social workers must cooperate in handling 

child abuse cases. Social agencies, such as DHR (the County Child Welfare 

Units), and law enforcement agencies have overlapping responsibilities. 

Each agency aim~ to protect the child. However, the social agencies stress 

rehabilitation, therapy, and restoration of the family unit; law enforcement 

agencies focus on the investigation and prosecution of offenses committed 

against the children. This difference in emphasis can produce misunderstand­

ing and conflict between the agencies. In order to lessen this problem, 

a police officer should know the resources and responsibilities of the 

agencies in his community and, whenever possible, work with these agencies. 

On the other hand, an officer should continue his involvement in cases 

of child abuse. Social agencies, some of which seek to limit police involve­

ment, argue that police officers IIhandle the situation differently.1I In 
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fact, police presence (contrasted with the presence of a social worker) 

may create a different response from the child abuser, but that does not, 

make the end result worse. An officer's intimate involvement in the 

criminal justice system can, in itself, serve useful functions. Since many 

forms of child abuse involve criminal offenses against the child (as they 

would be if committed against adults), an abuser who realizes that he has 

corrmitted unlawful acts might be deterred from repeating the offense. 

Similarly, prosecuting an alleged child abuser may be useful, even if it 

does not result in incarceration. The criminal court has the power to 

enforce psychological treatment and supervision of the abuser, which might 

also more successfully deter repetition of the offense than the work of a 

social agency. The primary concern--the welfare of t~e child--requires 

cooperation between law enforcement and the social agencies. 

The officer may respond to a child abuse report at various points in 

the process. His report and contact with the family may be the first; he 

may have to assist the child protective worker. In addition, he may enter 

the investigation only after the Investigation Division of DHR has notif,ied 

the iaw enforcement agency of the child's injury, or after the law enforcement 

agency has determined that the case warrants criminal investigation. 

Specific procedures for handling child abuse cases vary greatly, often 

depending on the city's location, size, and social services available. Some 

cities (e.g., Dallas, Houston) have child protective workers on call 24 hours 

every day, as well as 24-hour intake services, where children removed from 

the home can be transferred to the care of child protective workers who 

assume responsibility for the necessary legal actions. The Child Abuse 
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~' Hotline is always available to everyone. However, the officer may feel 

that the followup on a report takes too long. The Hotline call is referred 

to the locality in question, but local workers may not always be available 

(although they should be). Some communities have emergency shelters for 

battered wives and children; other localities may rely on community organ­

izations such as church groups to provide temporary foster care~ 

An officer has broad discretion. If he goes on a child abuse (or 

neglect) call, unaccompanied by a child protective worker, he must be able 

to identify the problem and the severity of the problem; determine to whom to 

refer it to at that time, and make some estimate of necessary police involve­

ment in the case (although the district attorney decides whether to press 

criminal charges). An officer must also decide, tentatively, whether 

the maltreatment or neglect exceeds the general community situation (i.e., 

what he perceives as grossly inadequate conditions may appear to a social 

worker as quite common and therefore of low priority). 

Child neglect sometimes requires more immediate police action than child 

abuse, simply because the absence of the caretaker may immediately endanger 

young children. The officer should attempt, depending on the condition of 

the child or children, to enlist the help of responsible relatives or neigh­

bors for temporary care of the chi 1 d, unti'1 chi 1 d protective workers can take 

charge of the situation. If this help is not available, young children (up 

to the age of three) who face the greatest threat to safety should be removed 

from the home, with the assistance of child protective workers whenever pos­

sible, and an attempt made to notify the parents. 

When investigating child abuse or neglect, the officer should observe 

the conditions of the home, the child, and the parent-child relationship. 
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An officer's observations will help him write his reports and aid other 

agencies' investigations. Even a report which does not immediately res~lt 

in an investigation may later become important because it indicates an 

incident in a recurrent series of child abuse in a particular family. 
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SECTION FOUR: IDENTIFICATION OF CHILD ABUSE AND NEGLECT 

4:4.01. An officer responding to a report of child abuse should be aware 
of the following indications of severe bodily injury: 

(a) 

(b) 
(c) 

(d) 

Burns3 especially patterns of burns (e.g.~ those 
with a definite boundary that suggest immersion 
in hot liquid or a particular kind of instrument 
su~h ~s a hot iron)~ or cigarette burns; 
InJur~es to the head or face; 
Bruises~ especially if extensive~ in various stages 
of heal~ng~ or suggest a specific type of instrument 
(e.g.~ coat hw~gers~ electrical cords~ wires); or 
Unexplained abdominal injuries indicated by sweZling 
of the abdomen~ ten4erness~ and serious vomiting. 

4:4.02. The officer should take note of the following circumstances: 

(a) 

(b) 

(c) 

(d) 

(e) 

The physical condition of the parent(s) (e.g.~ 
intoxicated~ drugged~ disoriented~ helpless in 
dealing with the child)~ 
Explanations given for the injury (especially any in­
consistencies in the expZanations given)~ 
Indications that the parent(s) has tried to obtain 
medical treatment for the injuries (regardless of 
the explanation given)~ 
Indications that one ohild has been singled out for 
"punishment .. 11 and 
B1:zarre forms of punishment (e.g.~ locking children 
in dark areas for long periods of time or signs of 
torture) which indicate mental instability on the 
part of the caretakers. 

4:4.03. An officer responding to a report of child neglect should look 
for: 

(a) 
(b) 

(c) 

(d) 
(e) 

Outright abandonment fOl? long periods of time; 
Lack of supervision~ taking into consideration 
the duration and time of day when the children 
are left alone.. and the ages of any older 
children left to take care of younger children; 
The presence of possible environmental dangers 
(e.g ... broken glass~ leaking gas~ poisons within 
easy reach .. exposed wiring~ lead paint); 
Inadequate food~ CZothing~ or warmth; 
Inadequate alternative care arrangements (e.g ... 
a landlady to "keep an eye" on several children 
from time to time); 

(continued) 
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(f) Geneml, c"leanUness of the dJ.ueUing and the 
chi Zdroen; and 

(g) Indications that the chil,droen need medical, or 
dental, attention. 

4:4.04. When investigating reports of sexual, 'abuse of chil,dren the 
J}/'ficer should take note of: ' 

(a) Difficul,ty in wal,king or sitting; 
(b) Stained, torn, or bloody underclothing; or 
(c) pl,ainl,y visible bl,eeding in the genital, or 

anal areas. 

4:4.05. The officer shoul,d be aware of the fol,l,owing additional, factors 
which might indicate chil,d abuse or negl,ect: 

(a) Probl,ems in talking, 
(b) Poor physical, devel,opment for the chil,d's age, 
(c) Extremel,y undernourished infants, 
(d) Behavioral extremes, and 
(e) Attempted or threatened suicide. 

4:4.06. Whenever an officer has reason to bel,ieve that a chil,d, with 
signs of chil,d abuse, needs medical, attention (but not emergency treat­
ment), he shoul,d try to get the permission (or cooperation) of the 
parents for medical, treatment. 

An officer, in responding to a report of child abuse, must first decide 

the severity and immediacy of the danger to the child. The officer must 

determine whether (1) child abuse or neglect is occurring, (2) the child is 

at risk in the home, and (3) immediate intervention is necessary to ensure 

the child's safety. 

Many types of physical injuries to the child can be observed, without 

medical examination, especially bruises, burns, injuries, and the presence 

.of pain. Some of the more serious indications of phYSical child abuse 

(including sexual abuse) can only be determined by a detailed physical 
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examination, performed by medical personnel. Such an examination would 

include x-rays to show evidence of bone or skull fractures, examination 

for internal injuries and bruises on parts of the body not immediately 

visible, injuries to unusual areas such as the soles of the feet and 

around the ears, and examination of injuries that indicate sexual abuse 

(including tests for venereal disease in children). The possibility of 

emoti ona 1 trauma caused by incest or sexual abus'e mi ght have to be deter­

mined by psychological or psychiatric examination, especially "'hen the 

chi1d is unwilling or unable to talk to investigators. (For the proper 

procedure, see Tex. Fam. Code Ann. sec. 34.05(c) (Vernon Supp. 1980).) 

Neglect caused by abandonment or lack of adequate supervision appro­

priate to the age of the child is often apparent. Most cases of neglect, 

however, involve a chronic failure to prcvide physical and emotional support 

for a child. These cases can be identified only by observation over a period 

of time and by the kind of contact with the family that a social worker, 

rather than a police officer, can provide. In the identification of 

neglect, courts have considered community standards, the presence of 

poverty, and cultural expectations in child rearing. 

In making the initial identification of child abuse, the officer must 

remember that reasonable discipline of the child is justified under Texas 

Penal Code section 9.61. For a young child, an officer may be able to 

ascertain whether "discipline" was unreasonable, but the question becomes 

harder to answer with an older child. The officer must determine if the 

discipline is appropriate to the child's age, condition, and transgressions, 

the nature and location of the physical force applied, and whether the other 

parent condoned the punishment. 
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The trained child protective worker, who will often accompany an 

officer to investigate a report of child abuse, frequently has a better 

opportunity, especially if he is of the same sex as the child, to check 

for physical injuries. A specialized unit within some police departments~ 

such as a Youth Services Unit that frequently deals with child abuse cases, 

makes the accurate identification of serious cases of child abuse and neglect 

more likely. 
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SECTION FIVE: POLICE INTERVENTION 

4:5.01. An offiaermust intervene on behalf of a child~ whether in the 
home or otherwise~ whenever: 

(a) A chUd has suffered ser·ious bodily injury as 
a result of neglect~ lack of supervision~ or 
physical abuse; 

(b) Substantial likelihood exists that a child is 
in imminent danger of physioal injury~ either 
inflicted nonaccidentally or as a result of 
neglect or lack of supervision; 

(a) A child has been sexually abused; or 
(d) A ahild needs immediate medical attention to 

prevent death~ severe disfigurement~ or sub­
stantial impairment of bodily functions~ and 
parents are unwilling or unavailable to provide 
or consent to needed treatment. 

4:5.02. If an officer encounters a child in distress outside the 
home~ he should: 

(a) 

(b) 

(a) 

(d) 

( e) 

(f) 

Identify the child's parents~ or person in charge~ 
whenever possible; 
Notify the parents or person in charge of the 
child~ whenever possibZe~ of the child's condition; 
Take the child and return him to the parents or 
person in charge; . 
If a ahiZd refuses to return home~ transfer the ch~ld 
to DHR or to any avaiZabZe emergency faciZity; 
When appropriate~ take the child to a medical 
faciZity where the parents (or designated persons) 
aan give consent to treatment; or 
Contact DHR or the designated agency~ if the parents 
cannot be reached~ to permit follow-up investi-
gation by the social agenay. 

4:5.03. If the child is in the home~ and the threat to t~e chUd 
requires intervention~ but not immediate removal~ the off~aer should: 

(a) 

(b) 

Remove the child from the home upon voluntary 
deUve,ry of the child by one of the parents 
or persons entitled to possession of the 
child; or 
If the chiZd needs medical attention~ ob~ain the 
permission of one of the parents for med~aaZ 
treatment and take the parent and chiZd to a 
medicaZ faciZity. 
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Section F'lve provides guidelines for situations in which a police 

officer finds a child ·in need of help, either in the home or elsewhere, . 

but the situation does not require emergency action, without either the 

voluntary permission of the parent(s) (or legal caretakers) or the order 

of a court. Whenever possible, the officer should seek the help of the 

parents, a child protective worker, or both, to remedy the situation. The 

guidelines for situations which require intervention are adapted from 
I 

Wald, State Intervention on Behalf of 'Neglected' Children: A Search 

for Realistic StEndards, 27 Stanford L. Rev. 985 (1975). 

Authority for Rule 4:5.02(c) comes from the Texas Family Code 

section 17.03 (Vernon Supp. 1980) which states in part: 

(a) An authorized representative of the Texas 
Department of Human,Resources~ a law,enforcement 
officer, or a juvenl1e probat1on off1cer may take 
possession of a child without a court order under 
the following conditions and no others: 

(1) upon discovery of a child in a situation of 
danaer to the child's physical health or safety 
whe~ the sole purpose is to deliver the child, 
without unnecessary delay to the parent, manag1ng 
conservator, possessory cons~rvator, guardia~, 
caretaker, or custodian who 1S presently entltled 
to possession of the child; .•. 

Texas Family Code section 17.03(a)(2) (Vernon Supp. 1980) discusses the 

voluntary delivery of the child by the parent covered in Rule 4:5.03(a). 

Under s~ction 35.04 of the Texas Family Code, a licensed physician or dentist, 

having reasonable grounds to believe that a child's physical or mental health 

has been adversely affected by abuse or neglect, can examine the child with­

out the permission of the child or the parents or caretakers. However, only 

the parents (or persons designated by Texas Family Code section 35.01 when 
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parents cannot be reached) or a court order can authorize the physician to 

treat the child. If an officer cannot obtain permission from the parents, 

the officer should contact a child protective worker to expedite the court 

order for treatment of the child. The officer may, however, deliver the 

child to the treatment facility under certain circumstances (see Section 

Six on Emergency Removal). 
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SECTION SIX: H1ERGENCY REMOVAL 

4:6.01. An officer shou1.q. remove a child from his home withou.t parental 
consent (or the consent of perGons entitled to possession of the chiZd) 
o~ without court order only upon probable cause that the child faces 
immediate danger to his physical health or safety3 and no time exists 
to obtain a temporary/ restrain'ing order or attachment of the chi ld. 

4:6.02. Whenever an officer seeks to enter private premises3 he shall 
first make diligent efforts to enter peacefully. However3 an officer 
may use reasonable force to enter private permises and remove a child 
in an extreme emergency (i.e' 3 to rescue a child when the officer 
has probable cause to believe that the child is in imminent danger 
of serious bodily injury). 

4:6.03. An officer may use reasonable force after entry only to 
defend 'the child from serious harm3 or to protect himself or the 
child protective worker. (8ee Chapter Three on the Use of Force. ) 

4:6.04. Upon removal of the child3 the officer should: 

(a) Deliver the child to the proper uedical facility for 
examinaUon3 and contact DHR or other agency for 
assistance in obtaining a court order for treatment; 
or 

(b) Deliver the child,to a predesignated temporary 
she~ter3 if available. 

4:6.05. An officer who removes a child must immediately submit a report 
~ that describes the circumstances of taking the child into possession3 
, the details of the physical injurY3 threat of ph't/sical injurY3 or threat 
to safety3 and the names ot the people involved. 

4:6.06. An officer shall not place a child who has been removed from 
his hom~3 pursuant to this section3 in jailor in a juvenile detention 
faoility. 

This section complies with the provisions of Texas Family Code section 

17.03 (Vernon Supp. 1980) (Taking Possession of a Child Without Court Order) 

that authorizes either a law enforcement officer or a child protective worker 

~--. 
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(or both) to remove a child from his home without a court order. The 

statutory standard for removal has changed several times. The current 

standard requires "an immediate danger to the physical health or safety 

of the child." Tex. Fam. Code Ann. sec. l7.03(a)(3) & (4) (Vernon Supp. 

1980). Only about 10 percent of the cases of child abuse and neglect 

result in removal from the home. 

, l'he ri ght to enter a dwell i ng in an emergency, a lthough not granted 

as 

directly by section 17.03 of the Texas Family Code, can be deduced by 

analogy. Judge Darrell Hester, in "Emergency Protection of Children," 

Child Abuse and Protective Services in Texas (1976) (hereinafter cited 

"Hester"), argues that lithe taking into possession of the abused or 

neglected child in an emergency under sec. 17.01 [now 17.03J, Tex. Fam. 

Code Ann. and the delinquent child under sec. 52.01, are in many ways 

analogous to effecting an arrest." He cites the use of necessary force 

to secure an arrest, and the restriction of forceful entry for the pur­

poses of making an arrest for felony offenses under article 15.25 of the 

Texas Code of Criminal Procedure. The judge (at C-10) makes the following 

suggestions: 

. (1) the use of force would not be justified solely 
to secure possession; (2) entry into private property 
accomplished without forc~ is.probably just~fied; \3) . 
forceful entry into a hab,tatl0n probably w,ll be Just,­
fied only in the extreme case of true rescue; (4) force 
could be used to defend against force initiated by an­
other during the seizure process; (5) frequ~ntl~ the 
officer will be acting in defense of the ch,ld ~n the 
very act of taking into possession and then ent,tled 
to use reasonable force in defense of a third person. 
See sec. 9.32 [now 9.2~J Tex. Pellal Code Ann. 
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Moreover, an officer may be able to enter the premises in direct response 

to an emergency which requires prompt action under the concept of exigent 

circumstances. See Rule 6:5.01 in Chapter Six on Warrantless Search and 

Seizure. 

Rule 4:6.03 depends upon the statutory authority of the Cpde of Criminal 

Procedure a~tic1e 6.06 (Vernon Supp. 1980), which authorizes a peace officer 

to use lithe amount of force necessary to prevent the cOl1l11ission of the 

offense [against another person}, and no greater." Article 6.07 also allows 

the peace officer to !luse all force necessary to repel the aggression ll in 

preventing offenses abQut to be committed in his presence. However, Rule 

3:2.02 of Ch,apter Three em the Use of Force requires that a peace officer 

have probable cause to arrest before he uses force against anyone. In order 

to protect the child and remove him from the premises, an officer may not 

always arrest at the time, but he should have probable cause to do so. 

Section 9.31 of the Texas Penal Code also allows the officer (as well as any 

other person) to use force against another lito protect himself against the 

ether's Use or attempted use of unlawful force." For a general discussion 

of these issues, see Chapter Three on the Use of Force. 

the emergency possession of a child formerly required immediate delivery 

of the child to a court of jUrisdiction and the filing of a petition "im­

mediately on delivery of the child to the court.1I Tex. Fam. Code Ann. secs. 

17.01 and 17.02 (1975). The requirement for delivery of the child before 

the court was often interpreted as constructive delivery, especially in the 

case of young children. For a discussion of this question, see Hester at 

C-10 to C-13. The '1980 revision of the Family Code seems to avoid this 

problem in section 17.03{b): 
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(b) When a.child is taken into possession under 
Subdivision (3) or (4) of Subsection (a) of this 
section, the person taking the child into possession 
shall, without unnecessary delay, cause to be filed 
a suit affecting the parent-child relationship and 
request the court to cause hearing to be held no 
later than the first working day after the child is 
taken into possession. 

Rule 4:6.05 carries out this provision. The individual officer usually will 

not obtain a court order, but his report will be used for this purpose. 

The Texas Family Code stipulates that a child protective worker or a 

peace officer may remove a child without civil liability if at the time 

"he had reasonable cause to believe that there was an immediate danger to 

the physical health or safety of the child." (Tex. Fam. Code Ann. sec. 

17.08 (Vernon Supp. 1980).) Pierson v. Ray, 386 U.S. 547 (1967), indicates 

that an officer could assert defenses of good faith and probable cause 

(i.e., reasonable cause) against a claim of damages for deprivation of 

civil rights (e.g., family privacy and due process). 

A r,ecent federal case, Sims v. State Department of Public l~elfare, 

438 F. Supp. 1179 (S.D. Tex. 1977), challenged the constitutionality of 

parts of Title 2 of the Texas Family Code by contending that the provisions 

infringed on family integrity and due process. The dist'r"ict cOUY't decision 

directly caused many of the changes included in the 1979 revision of the 

Family Code. It also produced changes in DHR's child abuse procedures. 

However, in Moore v. Sims, 442 U.S. 415 (1979), the US Supreme Court 

reversed the district court decision. The Court applied the Younger 

doctrine which required abstention in the absence of bad faith in state 

court proceedings. The Court also reasoned that the complexity of the 

issues warranted federal judicial abstention. The Supreme Court did not 
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comment on the constitutionality of various parts of the Texas Family Code. 

In addition, ~ never involved a challenge to the legitimacy of the st~te 

interest in seizing the children in an emergency. 

The officer's actions regarding the disposition of the child once he 

has actually removed him from the home depend on the condition and age of 

the child. In most cases, the officer will need the assistance of a child 

protective worker to arrange either for medical treatment (if a parent or 

designated person does not give wri:tten permission), or for temporary care 

of the child. Some large cities have shelters for children and 24-hour in­

take service, where the officer can bring the child. DHR provides foster 

homes for abused and neglected children. However, a child removed from his 

home can be placed in one of these foster care facilities only with the 

assistance of a child protective worker. A child removed from his home may 

not be placed in a jailor juvenile detention facility, even on an emergency 

basis (Tex. Fam. Code Ann. sec. 17.03(g) (Vernon Supp. 1980)). A police 

officer should know the resources of his community, so that the removal of 

a child will involve the least trauma possible. 
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SECTION SEVEN: CRIMINAL INVESTIGATIONS - SOCIAL AGENCY COOPERATION 

4:?01. Whenever a child protective services staff member (or the 
Investigation Division of DHR) notifies a local law enforcement agency 
of serious harm or injury to a child3 the law enforcement agency has 
the responsibility to investigate. 

4:?02. The following felony or misdemeanor offenses relate directly 
to child abuse: 

(a) Homicide of a child (Tex. Penal Code Ann. sec. 19.01); 
(b) Injury to a child (sec. 22.04); 
(c) Rape and/or incest of a child (secs. 21.09 & 25.02); 
(d) Sexual abuse of a child (sec. 21.10); 
(e) Indecency with a child (sec. 21.11); 
(f) Sale3 distribution3 or display of harmful material to 

a minor (sec. 43.24); 
(g) Compelling prostitution (of a child) (sec. 43.05); 
(h) Solicitation of a child (sec. 25.06); 
(i) Sale or purchase of a child (sec. 25.06); 
(j) Sexual performance by a child (sec. 43.25); and 
(k) Contributing to delinquency of a child (Tex. Rev. 

Civ. Stat. Ann. art. 2338-1a). 

4:?03. The investigating officer should ask for and obtain from DHR 
or the designated agency: 

(a) Results of any civil (social) investigation of the family; 
(b) Plans by DHR or the designated agency to return a child 

to his home or to close the case; 
(c) Notice of court action removing the child from the home; 
(d) Notice of removal of the child by a child protective 

worker'before'obtaining a court order; and 
(e) A complete written report whenever sufficient ground 

exists for 'the institution of a suit affecting the 
parent-child relationship. 

4:? 04. The investigating officer has a right to receive information the 
child protective services staff may have about the family or the alleged 
abuser. (The child protective services worker cannot withhold this in­
formation. ) 

4:?05. When particular expertise in interviewing children is neededs 
the investigating officer may ask the child protective services staff to 
assist in questioning: 

(a) A child victim3 or 
(b) A child who witnessed child abuse or neglect. 

(However3 the child protective services worker cannot question the child 
without a court order or permission from the parents.) ) 

, (continued 
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4:7.06. An officep may not ask a chi~d ppotective wopkep to: 

(a) Gathep evidence fpom othep soupces~ op 
(b) Question any othep pepson. 

4:7.07. An officep may pequest infopmation op assistance in making 
his investigation fpom the DHR Investigation Division in his pegion. 

Section Seven provides guidelines for cooperation between law enforce­

ment agencies aDd social agencies in the criminal investigation of cases 

of child abuse. The determination to conduct a criminal investigation 

(as distinct from a social investigation) may be made by (1) the law 

enforcement agency pursuant to an initial police investigation of a 

report of child abuse; (2) by the Investigation Division of DHR or a 

division of the local designated agency, and "eferred to the police; and 

(3) by the district attorney, upon notification of the death of a child, 

or serious injury to a child. 

DHR staff must notify the law enforcement agency of serious harm or 

injury to children. As noted in Item 7230 of the DHR Handbook: liThe obliga­

tion to notify a la'll enforcement agency of harm to children is analogous to 

the obligation of a person to report suspected child abuse to child protective 

services staff." In general, the social agency (either DHR or the designated 

local agency) must report felonies committed against children. Documented 

arrangements between DHR (protective services staff and Investigation Division) 

and local law enforcement agencies in the county, as well as county district 

attorneys and courts should be established to determine what types of harm or 
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injury to children should be reported. This arrangement should include: 

(1) what cases to report first to DHR's Investigation DiVision, (2) what 

cases to report first to which law enforcement agency, and (3) which cases 

will require the help of the Investigation Division, if requested. DHR 
Handbook, Item 7233.3. 

A law enforcement agency conducting a criminal investigation of its own 

has the right to certain information, upon request, from the social agency's 

files and investigations. The social agency must provide information about 

the current status of any agency suit affecting the parent-child relationship 

(Tex. Fam. Code Ann. sec. 34.05(e)). An investigating officer may also request 

oral information about the family and the facts surrounding the alleged child 

abuse. However, an officer may not enlist the help of any child protective 

worker in a police criminal investigation (except in questioning the child), 

since such a demand would distort the basic function of the social services 

staff to protect and care for the child, and not to prosecute the child 

abuser. The regional Investigation Division of DHR may work in cooperation 

with a law enforcement agency and may share their special expertise in 

such matters. Once a criminal investigation is completed, the local 

district attorney decides whether to prosecute. 
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SECTION EIGHT: CRIMINAL INVESTIGATION INTERVIEWS 

4:8.01. When questioning the parents or other persons suspected of 
committing chi'ld abuse.. the officer shan: 

(a) Infor'm them of their Miranda rights; and 
(b) [Info:rm the par'ents or 'legal gua:rdians of their' 

r'ights to info:rmation in the social agency's 
child abuse report.. and to r'ecords generated 
by the repor't. ] 

4:8.02. The officer need not te'll the person under investigation the 
name of the person who reported the child abuse. 

4:8.03. The officer should interview the parents (or other suspects) 
sepa:rately.. and check for' vagueness or inconsistencies in the explana­
tions of incidents in the report of chi'ld abuse. 

4:8.04. Whether an office.!' interviews a child (either the victim or 
another' child in the home) depends on: 

(a) Whether' permission was given by the parents.. legal care-
takers.. or court order'; 

(b) The child's age; 
(c) The child's abi'lity to evaZuate what happened; 
(d) The child's emotional state at the time; 
(e) The possibi'lity of retaliation against the child; and 
(f) Previous interviews of the child by child protective 

workers. 

4:8.05. Whenever possible .. the interviewer should be of the same sex 
as the chi'ld victim.. but especia'l'ly in cases of reported sexua'l abuse 
or rape. 

4:8.06. Pa:renta'l permission should be obtained .. whenever possible" to 
interview the child without the presence of the par'ents. 

4:8.07. An officer should conduct the inter'view in language that the 
child can understand.. and allow the child to exp'lain the situation 
in his own way .. as much as possible. 

4:8.08. All other investigative procedures in child abuse and neglect 
cases should follow departmental guidelines. 
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Section Eight concerns only those interviewing procedures unique to 

the criminal investigation of child abuse. An officer may readily find, 

evidence of child abuse. However, an officer will often have difficulty 

getting reliable evidence that identifies the abuser. Thus, whenever 

practical, an officer should carefully develop his case. Where the officer 

lacks probable cause to believe that the alleged abuser might leave the 

jurisdiction, it may prove counterproductive to make an immediate arrest. 

Further, if the abused child has died or has been removed from the dangerous 

environment, the primary objective--protection of the child--no longer re­

quires immediate arrest. 

Moreover, H[t]he mere fact that a petition alleging child abuse or neglect 

has been or will be filed in juvenile court does not require that the parents 

be arrested. H International Association of Chiefs of Police (IACP), The 

Police Perspective i~ Child Abuse and Neglect 29 (1977). Often, the effect 

on the family structure following arrest (with or without successful prosecu­

tion) must be weighed. However, arrest may be appropriate as an officer's 

initial response to a report of child abuse when (1) the injury to the child 

is very serious, (2) necessary to gain entrance to the home in order to 

protect the child, or (3) necessary to preserve the peace. See Chapter Five 

on Arrest Without a Warrant. 

Parents or caretakers interviewed on a criminal charge of child abuse 

are entitl ed to the same t1iranda warni ngs as any other suspects and cannot 

be interviewed without a lawyer present, unless they voluntarily waive their 

rights. In addition, according to DHR regulations, DHR personnel must 

explain the results of the investigation to the parents or caretakers, 

the child if interviewed, and the complainant (if a professional person 

IV-33 

, . ,'~ 

,I, 



working with the family). See Texas Department of Human Resources, 

Child Welfare Services, Rule 326.50.72.037(i), 5 Tex. Reg. 3807 (1980)., 

However, they have no right to information about the identity of the 

reporter of child abuse. Such information must be deleted from any record 

they obtain from DHR. DHR does not have to release the name to the parents 

or guardians. An investigating officer may choose to reveal the name 

of the reporter of child abuse, at his discretion, as an investigative 

te'chni que. 

When questioning parents or caretakers about an incident of child 

abuse, an officer should always be aware of inconsistent explanations of 

the injuries. Thus, whenever practical, an officer should interview each 

parent or caretaker separately. An officer should try to adopt a neutral 

attitude regardless of the feelings he may have about child abuse. An officer 

should not display anger, horror, or repugnance at the injuries to the child 

or the attitude of the parents or caretakers. His attitude is important not 

only to elicit information, but to avoid adding hostility to an a1ready volatile 

situation. 

A child may be interviewed in the home as well as at school, at a medical 

facility, or at a child care agency. If the child has already been removed 

from the home, DHR will have control over the child and parental consent to 

interview the child is not needed. However, if the child is at home, permis­

sion of the parents will be necessary. It takes a skilled interviewer to 

establish the facts of child abuse, given that a child: (1) is often eager 

to please adults, (2) may feel that he deserved punishment, and (3) may 

desperately wish to live with his parents, regardless of the fear or vio­

lence he has encountp,~ed at home. For all these reasons, it is best to 
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interview the child separately, if the parents will allow it, and to let 

the child tell his own story, although the narrative may be indirect. A.lso, 

a child who has suffered through a traumatic experience should not have to 

relive 'it by telling the story too many times. 

In cases of. sexual abuse (and whenever else possible, if the child is 

young), the interviewer should be of the same sex as the child. In addition, 

"[p]articularly in cases of sexual abuse, the officer should accept and use 

whatever terms for genitals and sexual acts the child uses while also asking 

for clarification and eliciting specific information regarding what has 

occurred. II D. Broadhurst, Ihe Role of Law Enforcement in the Prevention 

and Treatment of Child Abuse and Neglect 39 (1979). 

IV-35 
II 



i 
1 '\ 
1. 

" 

o 

, 

I' , 
I -- - , 



/ 

I 
I 
! 

--~0-1 

. ~) I 
__ ,_.1 

f 

. 
" 

/' ' .. 

," 

I~ 
Ul , '~ 

,J 

L r 
i " 

1 
i· 

f' 
i 
1 

I , 
1 

I-
I 

1 
I 

I 
! 
l· 
! 
I 
i 

\ 
i 

! 
I , . 
I 

i· 
\' 
Ii 
i ,: 
1; 
!. 

j~ 
') 

f 
I 
I 

I 

~ 

I I 

I 

II 
I 

, , 
1 i , , 
r J 

U 

() 
'-

(') 

I ",.::~,~,-:, 

CHAPTER FIVE 

ARREST WITHOUT A HARRANT 

SECTION ONE: DEFINITIONS 

5:1.01. Arrest - The intentional seizure, whether actual or constructive, 
of a person by an officer acting under reaZ or assumed legal authority, 
coupled with a recognition of the custody by the seized person, for the 
purpose of charging him with a criminal complaint. (Chapter Nine on Stop­
ai'1d-Frisk discusses temporary restraints which faU short of "arrest".) 

5:1.02. Bodily Injury - Physical pain, illness, or any impail~ent of 
physical condition. 

5: 1.03. Breach of the Peace - Any~:nauthorized and unwarranted act 
which involves violence, or which likely will provoke violence, and 
which significantly disturbs or threatens the peace and quiet of a 
community. 

5: 1.04. Close Pursuit - (The term used in Louisiana for "fresh pursuit",,) 
Under Louisiana law, an officer's immediate pursuit of a person, contin­
uously or intermittently in the presence of the officer, in order to 
apprehend and arrest that person for the commission of an offense. 
(Chapter Eleven on Emergency Driving defines and discusses "high-speed 
pursuit" (or "vehicular hot pursuit").) 

5:1.05. Continuing Misdemeanor - A misdemeanor which occurs over a period 
of time and with~ut intermission. 

5:1.06. Felony - An offense so designated by law or punishable by death 
.. or confinement in a penitentiary. 

5: 1. O? Fresh Pursuit - (Commonly known as "hot pursuit.") Pursuit of a 
person without unreasonable delay, but not necessarily instantly or imme­
diately, in order to apprehend and arrest that person for the commission 
of an of:ense. (Chapter Eleven on Emergency Driving defines and discusses 
"high-sp,:;ed pursu.it" (or "vehicular hot pursuit").) 

5:1.08. In the Presence of - When an officer, through one or more of 
his five senses, has probable cause to believe that an offense is being 
committed, that offense occurs "in the presence of" that officer. 

5:1.09. Misdemeanor - An Offense so designated by law or punishable by 
f'l:ne, by confinement in jail, or by both fine and confinement in jail. 

(conti nued) 
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5:1.10. Offender - A person whom an officer has probable cause to arrest 
or detain. 

5:1.11. Offense - An act or omission~ including misdemeanors as well as 
felonies~ forbidden by law and for which~ on conviction the law pre-
scribes a punishment. ~ 

5: 1.12. Pr>obable Cause - That total set of apparent facts and circum­
stances based on reasonably trustworthy information which would warrant a 
prudent person (in the position of and with the knowledge of the partic­
ular peace officer) to believe something~ for example~ that a particular 
person has committed some offense against the law. 

5:1.13. Serious Bodily Injury - Bodily injury that creates a substantial 
risk of death or that causes death~ serious permanent disfigurement~ or 
protracted loss or impairment of the function of any bodily member or 
organ. 

In large part, these definitions derive from current Texas law and 

the common usage of the terms in law enforcement. The definition of 

lIarrestli is the customary one. In order to constitute an arrest, custody 

and control must be assumed over the person, either by force or with his 

consent. Wyatt v. State, 120 Tex. Crim. 3, 47 S.W.2d 827 (1932,). The 

officer need not make actual physical contact with the person. An' 

arrest does not require the use of formal words. Bonatz v. State, 85 

Tex. Crim. 292, 212 S.W. 494 (1919); Shannon v. Jones, 76 Tex. 141,13 

S.W. 477 (1890). However, the mere fact that the officer told the person 

that he was under arrest is not sufficient to complete the arrest. 

Smith v. State~ 153 Tex. Crim. 230, 219 S,W.2d 454 (1949). There must 

be custody or detention and submission to arrest. 

Texas Code of Criminal Procedure article 15.22 defines lIarrestli 

as follows: 
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A person is arrEsted when he has been actually 
placed under restraint or taken into custody by an 
officer or person executing a warrant of arrest, or 
by an officer or person arresting without a warrant. 

The statute's failure to define II res traint li or IIcustodyli limits its 

usefulness as a guide for police action. Therefore, Rule 5:1.01 attempts 

to expand the definition in order to provide additional clarity. 

The definitions of IIbodily injury,1I IIfelony,1I "misdemeanor," and 

"serious bodily injury" track the language of Texas Penal Code 

sections 1.07(7), 1.07(14),1.07(21), and 1.07(34) respectively. The 

term "probable cause" denotes the standard legal meaning in accordance 

with national and Texas case law. This definition includes "reasonable 
J 

grounds" and other synonymous terms. 

The definition of "breach of peace," no longer a specified crime 

under Texas law, combines and adapts the views of the court in Woods 

v. State, 152 Tex. Crim. 338, 213 S.W.2d 685 (1948), with more basic 

language. The definition includes the traditional concept of that 

offense, although it omits outdated l~nguage. See also Head v. State, 

131 Tex. Crim. 96, 96 S.W.2d 981 (1936). Similarly, "in the presence 

of" is defined as in Texas case law. The Texas Law Enforcement Handbook 

13-15 (1976 rev. ed.). The definition of a "continuing offense" has 

particular applicability to offenses which breach the peace. Also, as 

defined, something may occur lIin the presence of" an officer but outside 

his IIview". 

The phrase "close pursuit:= appl i es sol ely to interstate pursuit 

into Louisiana in accordance with article 231 of the Louisiana Code of 

Criminal Procedure. Official Revision Comment (b) to article 231 explair.s 

". ", 
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this term as follows: 

In adopting the Uniform Act [on the Fresh Pursuit of 
Criminals Across State Lines], Louisiana employed the 
term IIc10se pursuit ll in lieu of the Uniform Act's 
IIfresh pursuit.1I The definition of IIfresh pursuit ll in 
section 5 of the Uniform Act specifically includes IIfresh 
pursuit as defined by the common law, II and further states 
that 'it "shall not necessarily imply instant pursuit~ 
but pursuit without unreasonable de1ay.1I Louisiana's 
more limited authorization of arrest by a foreign peace 
officer who is in IIc10se pursuit ll of the criminal meets 
the needs of the normal situation, and provides a test 
which JTI.ay be understood without resort to the common law 
or to artificial definition. 

Therefore, this chapter adopts a strict definition in light of both the 

limited intent expressed in Comment (b) and the apparent shortage of 

clarifying case law. 

The definition of IIfresh pursuit ll comports with the statutory definition 

of that term as set forth by the remainder of the states which share a 

border with Texas. See Arkansas Code of Criminal Procedure section 43-

513(1); New Mexico Code of Criminal Procedure section 31-2-5; and Oklahoma 

Code of Criminal Procedure section 225. These statutes, and Rule 5:1.08, 

are consistent with the common law definition. The definition also conforms 

with.the holding in Schindelar v. Michaud, 411 F.2d 80 (10th Cir.), cert. 

denied, 396 U.S. 956 (1969). That case applied a Colorado statute which 

incorporates the same version of the Uniform Act on the Fresh Pursuit of 

Criminals Across State Lines enacted by Arkansas, New Mexico, and Oklahoma. 

In applying this definition of fresh pursuit, the court held that an officer 

who departed from the scene of the crime for approximately 45 minutes, 

in order to get help, could still engage in "fresh pursuit. II The court, in 

dicta, noted that the cases stood for the propositi'on that IIconsider'ab'le 

time may be needed to procure necessary assistance. II 
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Additionally, when faced with determining whether or not officers 

engaged in fresh pursuit of a suspect, a court will rely primarily 

on the reasonableness of the officer's action. For example, in 

Parker v. State, 372 S.W.2d 320 (l~x. Crim. App. 1963), an officer, 

at about 11:30 p.m., received a man's billfold allegedly found in an 

automobile in which a rape had occurred. The officer found information 

in the suspect's billfold giving an out-of-town address, and other papers 

indicating the suspect's local place of employment. The officer proceeded 

to the suspect's place of employment, where he obtained the suspect's 

local address and the address of his brother-in-law. The officer 

arrested the suspect, without a warrant, in his brother-in-1aw's apart­

ment at 1:15 a.m. The Court of Criminal Appeals sustained this warrantless 

arrest and upheld the admissibility of evidence found in the search made 

incident to that arrest. 
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SECTION TWO: GENERAL PROCEDURE 

5:2.01. An offiaer who has reasonabZe time and opportunity to obtain an 
arrest warrant shaH do so. An offiaer shaH not make a warrantZess 
arrest exaept as provided in these ruZes or otherwise expressZy authorized 
by statute. AZthough the authority to arrest without a warrant is entireZy 
statutory~ an offiaer shouZd exeraise restraint in resorting to this 
authority. 

The majori ty of arrests occur without wal"rants and, as a result, 

receive no prior judicial scrutiny. The US Supreme Court has declined to 

transform the widespread judicial preference for the use of arrest warrants 

into a constitutional requirement. United States v. Watson, 423 U.S. 411, 

423-24 (1976). See Payton v. New York, 100 S. Ct. 1371 (1980). Thus, 

because the decision to arrest without a warrant ultimately flows from 

the discretion of the individual officer, each police department should 

offer guidance in order to promote uniformity and prevent abuse of that 

discretion. 

As noted, in Texas the authority to arrest without a warrant derives 

entirely from statute. E.g., Giacona v. State, 164 Tex. Crim. 325, 298 

S.W.2d 587 (1957); Heath v. Boyd, 141 Tex. 569, 175 S.W.2d 214 (1943). 

Any officer who acts outside his authority in making such an arrest subjects 

himself to both civil and criminal liability. See Tex. Penal Code Ann. 

sec. 20.02(d). 

The primary Texas statutes authorizing warrantless arrests appear 

in the Code of Criminal Procedure articles 14.01 through 14.06. These 

statutes can be divided into two categories: those which authorize 

warrantless arrests for offenses committed (1) in the officer's presence 
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or (2) outside his presence. In addition to the provisions of Chapter 14, 

several miscellaneous statutory prov"isions expressly confer authority to 

arrest without a warrant, for example: Tex. Alc. Bev. Code Ann. sees. 

101.02,103.04 (Vernon 1978) (liquor control act violations); Tex. Code 

Crim.Pro. Ann. art. 8.04 (dispersing a riot); Tex. Code Crim. Pro. Ann. 

art. 18.16 (preventing consequences of theft); Tex. Code Crim. Pro. Ann. 

art. 51.13, sec. 14 (authority under Uniform Criminal Extradition Act); 

and Tex. Rev. Civ. Stat. Ann. art. 6701d, sec. 153 (violation of traffic 

regul a ti ons) . 
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SECTION THREE: PROBABLE CAUSE FOR ARREST WITHOUT ~IARRANT 

5: 3.01. The off'iaer shaU employ his speaial training, skiUs, and 
experienae as a peaae offiaer in determining whether probable aause 
exists. 

5:3.02. The offiaer may aonsider all lawfully aaquired information avail­
abZe to him at the moment of the arrest regardless of its admissibility at 
trial. 

5:3.03. The offiaer shall reaord all the faats and surrounding airaum­
stanaes available to him at the time of the arrest. 

5:3.04. Though an offiaer shall not rely solely on wholly subjeative and 
undefined suspiaion or speaulation to Justify an aprest, he may use these 
faa tors as an initial step toward estabZishing probable aause to arrest. 

5:3.05. Generally suspiaious aonduat not suggesting a speaifia kind of 
ariminal aonduat is alone insuffiaient to establish probable aause to 
arrest. In order to establish probable aause, an offiaer may further 
investigate his suspiaions. 

5:3.06. An offiaer may have probable aause to arrest a person without a 
warrant if he knows that suah person aommitted an offense, even if the 
offiaer does not know whiah partiaular offense was aommitted. To estab­
lish probable aause the offiaer does not need proof beyond a reasonable 
doubt that a person has aommitted an offense. Probable aause only 
requires that amount of evidenae whiah reasonably shows that a person 
probably or most likely aommitted an offense. 

5:3.07. When an offiaer relies on information from an informant to 
establish probable aause, the offiaer must be able to artiaulate: 

(a) His reason(s) for believing the informant to be reliable, 
and 

(b) The underlying airaumstanaes from whiah the informant 
aonaluded that a partiaular person aommitted an offense. 

5:3.08. An offiaer's good faith will not alone justify an invalid arrest. 

5:3.09. If airaumstanaes permit, an offiaer shall seek some aorrobora­
tion or aonfirmation of the information he reaeives from a via tim or 
witness. For example: 

(a) The offiaer shall determine whether the viatim or witness was 
able to observe and remember what happened. 

(b) Visible results of an offense aan help aonfirm whether an 
offense oaaurred. 

continued 
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Where the airaumstanaes suggest that the viatim's or witness' allegations 
may be untrue the offiaer shall investigate further before making an 
arrest without a l/Klrrant. The more doubt an offiaer' has about the via­
tim'~ or wi~aess"ve~aaity, sinaerity, or ability to peraeive, the more 
he w~ll need to aonf~rm the information. 

5:3.10. An offiaer may make an arrest without a warrant when requested 
to do so by another offiaer, provided that the arresting offiaer has no 
!'eason to doubt that the offiaer requesting the arrest has p:'('obable aause 
to make that arrest. -

The requirements to establish probable cause in connection with warrant­

less arrests are at least as stringent as those applicable to the issuance 

of arrest warrants. Whiteley v.,Warden, 401 U.S. 560 (1971); Brown v. State, 

481 S.W.2d 106 (Tex. Crim. App. 1972). Unfortunately, since no fixed formula 

exists for determining the existence of probable cause, each case must be 

judged on its own particular facts. Wong Sun v. United States, 371 U.S. 471 

(1963). In discussing probable cause in Brinegar v. United States, 338 U.S. 

160, 175 (1949), the Supreme Court stated: 

In dealing with probable cause ... as the 
very name implies, we deal with probabilities. 
These are not technical; they are the factual and 
practical considerations of everyday life on which 
reasonable and prudent men, not legal technicians, 
act .... 

. .. Probable cause exists where lithe facts and 
circumstances within their (the [arresting] officers') 
knowledge and of which they had reasonably trust­
worthy information (are) sufficient in themselves 
to warrant a man of reasonable caution in the belief 
that" an offense has been or is being committed. 
Carroll v. United States, 267 U.S. 132, 162 
[1925J .... 

Though probable cause is defined in terms of what a reasonable 

person would believe, an officer can evaluate the eXisting facts in light 
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of his total police experience. E.g., Terry v. Ohio, 392 U.S. 1 (1968); 

Baity v. State, 455 S.W.2d 305 (Tex. Crim. App. 1970). Oftentimes, conduct 

which appears innocent in the eyes of an untrained observer may appear 

otherwise to an experienced officer. 

An offi car may cons i der numerous factoY's whi ch determi ne whether he 

has probable cause to arrest, but he must consider them together and in 

the context of thetctal situation. These factors may include: 

(a) Suspicion, rumor, gossip; 

(b) A person's general reputation; 

(c) A person's criminal record; 

(d) A person's appearance, statements, and conduct; 

(e) A person's furtive actions or flight at the approach of 
strangers or officers; 

(f) The high crime rate in a particular place or area, recent 
criminal activity in a particular area or place; 

(g) The possession, disposal, or concealment of an article; the 
attempt to dispose of or conceal an ~rticle; 

(h) Information provided by a victim, witness, or informer; 

(i) Official information received from other officers or through 
official channels; and 

(j) Direct observation of an offense in the view or presence of 
the officer. 

With the exception of the direct observation of an offense, the presence 

of anyone factor alone is rarely sufficient to justify an arrest. 

An arrest must be based on what the officer knows at the time of 

the arrest and cannot be justified by what he discovers afterwards. Beck 

v. Ohio, 379 U.S. 89 (1964). Neither should it be based on information 

which was unlawfully obtained. E.g., Texas v. Gonzales, 388 F.2d 145 
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(5th Cir. 19(8); l~ong Sun V. United States, 371. U.S. 471 (1963). However, 

the officer is not limited to evidence which would be admissible at trial 

but may properly consider factors such as a person's reputation and prior 

criminal record. Baity v. State, 455 S.W.2d 305 (Tex. Crim. App. 1970). 

Rule 5:3.04 states that an officer may not arrest on the basis of 

a hunch or mere suspicion. Brine~~ United States, 338 U.S. 160, 175 

(1949). Probable cause~ an objective test, requires some substantial and 

concrete basis for·the officer's belief that the person arrested committed 

a crime. Mere suspicion is so subjective and insubstantial that it cannot 

be articulated or rationally examined. Even reasonable suspicion will not 

support an arrest, although it wj11 justify an investigatory stop which may 

lead to information sufficient to establish probable cause. (See the rules 

in Chapter Nine on Stop-and-Frisk.) Probable cause also requires more than 

the existence of suspicious conduct. See, e.g., Sexton V. Gibbs, 327 F. 

Supp. 134 (N.D. Tex. 1970), aff'd, 446 F.2d 904, cert. denied, 404 U.S. 1062 

(1972); Talbert V. State, 489 S.W.2d 309 (Tex. Crim. App. 1973); Brown V. 

State, 481 S.W.2d 106 (Tex. Crim. App. 1972); Baker V. State, 478 S.W.2d 

445 (Tex. Crim. App. 1972). (The ,Baker, Brown, and Talbert cases are dis­

cussed further in Chapter Nine on Stop-and-Frisk, Commentary to Section 

Four. ) 

As stated in Rules 5:3.04 and 5:3,05, rather than jeopardize his case 

with an illegal arrest, an officer who is unsure whether probable cause 

exists should continue his investigation or await new developments. Infor­

mation, though insufficient to establish probable cause, can f~equent1J' lead 

to new facts which will justify and support an arrest. 
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Rule '.5:3.05 sets forth the amount of evide)lCe needed to estab1fsh 

probable cause. This chapter rejects the standard which limits arrest to 

situations where it is II more probable than not II that a particular person 

has committed a crime. See the similar result of the American Law 

Institute (ALI) A Model Code of Prearraignment Procedure sec. 120.1 

and Commentary at 294-96 (1975). In place of that standard, Rule 5:3.09 

requires independent judgment of the validity of each arrest: i.e., 

whether a reasonably prudent officer would believe that the person arrested 

had committed a crime. Thus, two or more persons (not accomplices) may 

be arrested for the same crime, 'provided probable cause supports each 

arrest. For example, the officer sees A and B bending over dead man D. 

A and B each accuse the other of murdering D. Although the officer 

cannot determine if either or both of them did the killing, he has probable 

cause to arrest each of them. He may therefore arrest either one or both. 

Restatement (Second) of Torts section 119, illustration 2 (1965). Simi­

larly, two officers may each unknowingly make a separate arrest for a 

single crime. 

Although the police may arrest more than one person for a particular 

crime, IIdragnet li arrests remain illegai. There is no magic maximum number of 

persons who may be arrested for a single offense; the only test is whether 

probable cause justifies each arrest. 

Under Rule 5:3.06 an officer may make an arrest even though he cannot 

determine the particular felony which has been committed. In part this 

distinction reflects the difference between the decision to arrest and the 

decision to cha\~ge. An officer should not be required to know all the legal 
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subtleties involved in determining with which offenses the offender should 

be charged. Equally important, the officer may have to take immediate 

action without yet knowing exactly what offense has occurred. E.g., Bell v. 

United States, 280 F.2d 717 (D.C. Cir. 1960). See also, Dodd v. Beto, 435 

F.2d 868 (5th Cir. 1970), cert. denied, 404 U.S. 845 (1971). 

Rule 5:3.07 concerns the reliability of information received by an 

officer from an informant. Rule 5:3.07 reflects the Supreme Court's hold­

ing in Spinelli v. United States, 393 U.S. 410 (1969), which extended the 

IItwo-pronged Aguilar test ll (Aguilnr v. Texas, 378 U.S. 108 (1964)) to cases 

where hearsay plus corroboration can establish probable cause. Consequently, 

whether the officer relies on hearsay alone or hearsay plus corroboration, 

he must be able to explain in detail how the informant previously has proved 

his reliability. Pertinent considerations include: whether the officer has 

relied on the informant's information on numerous past occasions and whether 

his information proved accurate and if such past information has led to con­

victions. The mere fact that the officer relied on the information in the 

past does not establish the informant's reliability. Draper v. United States~ 

358 U.S. 307 (1969). 

The second requirement in Rule 5:3.07 and in Spinelli, that the officer 

be able to state how the informant knows what he told him, applies to both 

the commission of the offense and the identity of the perpetrator. If the 

information has sufficient detail to permit verification, such specificity 

may be used to demonstrate that the informant has obtained his information 

in a reliable way. Stoddard v. State, 475 S.W.2d 744 (Tex. Crim. App. 1972). 

An officer may also receive information from an alleged victim or 

witness (Rule 5:3.09). Here too, the officer must be concerned with the 
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reliability of the information he receives. The officer should take pre­

cautions to ensure that he does not make an arrest based on information 

received from a person who did not observe, cannot remember, or cannot 

adequately describe what happened. Similarly, the officer should have 

some concern about the veracity of the accuser. He can frequently confirm 

at least the commission of a crime because the results of the offense are 

directly observable. When such confirmation is not available, an inter­

view with the alleged victim or witness may suffice. Howeve'r, where the 

circumstances suggest that the story may be fabricated, further investiga­

tion is required, particularly when the victim or witness may have a motive 

for mak'ing a fa.lse accusation. Of course, in certain situations where an 

officer must take immediate action, verification becomes unnecessary. For 

example, an officer responding to a call reporting a crime in progress 

would be justified in arresting a person who is fleeing from the scene 

and has been identified by bystanders as the culprit. 

An arresting officer who does not have probable cause for arrest 

can rely on a radio broadcast which requests a specific arrest; he can 

assume that the officer requesting the arrest had probable cause to justify 

'it. Muggley v. State, 473 S.~~.2d 470 (Tex. Crim. App. 1971). When one 

officer makes a warrantless arrest (Rule 5:3.10) at the request of another 

officer, the validity of that arrest turns on whether the information known 

to the requesting officer is sufficient to establish probable cause. 

Miller v. State, 442 S.W.2d 340 (Tex. Crim. App. 1969). 
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SECTION FOUR: OFFENSES COMMITTED IN THE OFFICER'S PRESENCE 

5:4.01. An offiaep acting within his jupisdiction may~ without a waPpant~ 
appest an offendep fop any offense committed in the ppesence of that 
officep. 

5:4.~2~. The offic;ep.shaZ~ obtain an aPpest WaPpant where the oflendep is 
co~t~~ng a cont~nu~ng ~sdemeanop in the ppesence of the officep but 
the oflicep has ppeviousZy acquiped the facts estabZishing ppobabZe cause 
ovep a pepiod of time, 

5:4.03. Whi~e outs~d~ his jupisdiction but within the state~ an officep 
may~ asa p~vate c~t~zen~ aPpest a pepson without a waPpant fop a feZony 
or- f~p an offense that bpeaches the peace which occups in his ppesence 
01' v~ew. 

~--------------~"--------------------------~ 
An officer's authority to arrest without a w~rrant for offenses 

committed in his presence derives from Texas Code of Criminal Procedure article 

14.01(b). Ru'le 5:4.01 restates this authority. 

In accord with the definition of "in the presence of" (Rule 5:1.08), 

an officer need not actually see the offense being committed. Rather, 

he need only obtain direct knowledge of the offense through any of his 

senses. Clark V. State, 117 Tex .. Crim. 153,35 S.W.2d 420 (1931). However, 

the officer cannot just be in a position where he might have detected the 

offense had it come to his attention; he must actually detect the offense 

during its commission. u.S. Fidelity & Guar. Co. v. Henderson, 293 S.W. 

339 (Tex. Civ. App.--Texarkana), rev'd on other grounds, 298 S.W. 404 (1927); 

Russel v. State, 37 Tex. Crim. 314, 39 S.W. 674 (1897). 

The essential factor in determining the legqlity of a warrantless arrest 

for an offense a 11 egedly committed in the offi cer' s presence is not whether 

the person arrested is convicted of the offense, but whether the officer had 
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probable cause to believe that the person was committing an unlawful act. 

~~rdin v. State, 387 S.W.2d 60 (Tex. Crim. App. 1965); Henderson v. State, 

422 S.W.2d 175 (Tex. Crim. App. 1967). The officer must know that an 

offense was being committed; he must also be able to identify the person 

he arrested as the one he observed committing it. Morris v. Kasling, 

1 1 15 S.W. 226 (1890); Cortez v. State, 47 Tex. Crim. 10, 83 S.W. 79 Tex. 4, 

812 (1904). With respect to continuing offenses dealt with in Rule 5:4.02, 

no reason generally exits to arrest without a warrant, since the officer 

knew the facts long enough to obtain one. 

Rule 5:4.03, which also derives from Texas Code of Criminal Procedure 

article 14.01, recqgnizes that an officer who is outside his jurisdiction 

(but still in Texas) has the same authority as any citizen to arrest with·· 

out a warrant for offenses committed within his presence. Consequently, 

he may make such an arrest only if the offense constitutes a felony, a 

breach of the peace, or falls within a specific statute. 
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..----------------------------... ----------------.---------------~ SECTION FIVE: FRESH PURSUIT AND WARRANTLESS ARREST 

5: 5. 0 ~. This seation disaus ses fresh pursui t (hot pursui t) as a aonaept 
rel.at~ng to warrantl.ess arrest. ~)ter El.even on Emergenay D~ving 
disausses "high-speed vehiaul.ar pursuit. " 

5: 5. 02. A peaae 0 ffiaer may ~ in aaaoj'('danae with this ahapter.!i pursue an 
offender and arrest him without a warl'ant even: 

(a) If the offiaer is outside hi:;; normal. jurisdiation and/or 
(b) After the offense has oaaurri~d. 

5:5.03. An offiaer may~ without a wa'!'rant~ pursue an offender wr.o is 
esaaping from the offiaer's presenae onl.y in the fol.l.owing aases: 

(a) 

(b) 

When the offiaer has probabZ,e aause to beZieve that 
the offender has aommitted a fel.ony~ or 
When the offender has~ in the presence of the offiaer~ 
aommitted a fel.ony or misdemeanor whiah invol.ves a 
breaah of the peaae~ and a reoacurrenae or aontinuation 
of the offense is l.ikel.y. 

5:5.04. A peaae offiaer shatz not engage in fresh pUJJ1suit 1:f at any time 
he del.ays suah pursuit for an unreasonabl.e amount of time~ or for an 
extraneous reason. 

5:5.05. An offiaer may use fresh pursuit in order to arrest an offender 
anywhere within Texas. (Chapter El.even~ whiah aovers Emergenay Driving~ 
disausses high-speed vehiaul.ar pursuits and fresh pursuit into neighboring 
states.) 

5:5" 06. When an offiaer apprehends an offender outside the offiaer's 
own jurisdiation or outside the jurisdiation where the offense oaaurred~ 
he shatz take the person arrested~ without unneaessary deZay~ before the 
nearest avail.abl.e magistrate of the aounty in whiah he made the arrest. 

IIFresh pursuit" (also known as "hot pursuit") is a legal concept without 

any inheren~ "speed" factor; thus, fresh pursuit may occur on foot, on bi­

cycle, or via any other mode of transportation. Chapter Eleven, on Emergency 

DriVing, incorporates the rules and policies of "high-speed vehicular pur-

suits. " 
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In general, the law of fresh pursuit authorizes a peace officer to 

make a delayed arrest, after the commission of an offense, even at a 

place outside the officer's normal legal jurisdiction. In order to come 

within the ambit of these rules, an officer must first have had authority 

to arrest the offender at the time and place of the commission of the 

offense. Fresh pursuit rules then determine when the arrest may be made 

at a later time and in a different place. In addition, in some cases, 

fresh pursuit itself may sometimes be an lIexigent circumstance ll authorizing 

arrest. and search without a warrant. See Warden v. Hayden, 387 U.S. 294 

(1967). Texas has no clear statutory authority for fresh pursuit. There­

fore, case law provides much of the authorization. All the rules in this 

chapter assume that the officer has grounds to arrest the offender before 

he engages in fresh pursuit. 

Rule 5:5.04 addresses the inherent factor of delay in making an 

arrest after a fresh pw'su1t. Normally, w'j thout a warrant, an offi cer 

must make an arrest without delay at the time he first detects the offense. 

(See Section Seven of this chapter which discusses delay in making an 

arrest.) This rule emphasizes that the officer cannot lIunreasonably 

delay" the initiation or continuance of the pursuit. While pursuit need 

not be instantaneous or immediate under' the common law definition, there 

must be good cause for the delay in initiating pursuit. This is espec'ially 

true in cases of breach of the peace. 

Texas la.w clearly prohibits a warrantless arrest for a breach of the 

peace if there is any delay at a.ll between the termi nati on of the offense 

and the attempted arrest, even if the breach of the peace occurs in the 
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officer's presence. The officer may not make the arrest if the offender 

has stopped his illegal act and fled, if there is no danger of a continua­

tion Or reoccurrence of the breach of the peace. Woods v. State, 213 S.W.2d 

685 (Tex. Crim. App. 1948). As stated in Woods (at 688): 

[T]he right . . . to arrest without warrant 
for a breach of the peace committed in his presence 
ol"view is limited to the time the offense is com­
mitted or while there is continuing danger of its 
renewal and does not include the right to pursue 
and arrest for the purpose of insuring the apprehen­
sion or future trial of the offender. 

Rule 5:5.03(b) incorporates this standard. The presence of a felony lessens 

the strictness of the limitation regarding delay. The Texas statutory 

authority (Code of Criminal Procedure art. 14.04) applicable to felony 

arrests provides: 

Where it is shown by satisfactory proof to a 
peace officer, upon the representation of a 
credible person, that a felony has been com­
mitted, and that the offender is about to 
escape, so that there is no time to procure a 
warrant, such peace officer may, without warrant, 
pursue and arrest the accused. 

Thus, an officer can pursue a warrantless arrest only if he has reason to 

believe that the offender is about to escape. Chivers V. State, 481 S.W.2d 

125 (Tex. Crim. App. 1972); Green V. State, 470 S.W.2d 901 (Tex. Crim. App. 

(1971). Artlcle14.04 uses the language IIrepresentation of a credible 

person" which Texas courts have interpreted as substantially equivalent 

to IIreasonable grounds to believe. II See Brown v. State, 481 S.W.2d 106 

(Tex. Crim. App. 1972). Code of Criminal Procedure article 14.01 authorizes 

arrest for a felony or a misdemeanor committed in the officer's presence. 

Thus, articles 14.01 and 14.04, together with their interpretive cases, 
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support Rule 5:5.03. Rule 5:5.05 deals with the issue of how far 

the pursuit may continue. Fresh pursuit, where authorized, may extend 

at least to the state line. In some cases, as prescribed in Chapter 

E1 even, it may conti nue beyond the s ta te 1 i ne. The authority for Rlfl e 

5:5.05 derives from statutes and cases defining the authority to arrest 

in Texas. The leading case, Minor v. State, 153 Tex. Crim. 242, 219 

S.W.2d 467, 472 (1949), holds that all acts from the time the pursuit 

begins until the offender is in custody "constitute part and parcel of 

the act of arrest. II Thus, the court (at 470) stated: 

... [W]here a police officer has the right to arrest 
. without warrant for an offense committed within 

the confines of his city ~nd initiates a pursuit 
of the malefactor, being in immediate pursuit, he 
can continue such pursuit, although such continuance 
leads him outside the corporate limits of the city, 
if necessary, his rights being the same as those of 
the sheriff in such event. . 

Dicta in Minor seems to imply that pursuit could only go as far as 

the county 1inf:t. However, the court also observed that it would be 

"illogical" to allow a criminai to defeat the law simply by crossing 

an imaginary line dividing two political subdivisions of the state, when 

the authority for the arrest emanates from the state itself.1I The court 

also noted that there is "nothing in [the law of Texas] to fix the limit 

of the pursuit in Texas" and that "[i]t would be a deterrent to law 

enforcement if we should fix one. II Minor at 472 (Beauchamp, J.). The 

accepted interpretation of Minor is that it authorizes pursuit through­

out the state. 

Rule 5:5.06 implements Code of Criminal Procedure article 14.06 which 

provides: 
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In evet~y case enumerated in this Code, the person 
making the arrest shall take the person arrested 
or have him taken without unnecessary del ay . . 
before some magistrate of the county where the 
arrest was made. • . • 

This requirement must be complied with in order to protect the accused's 

rights, and to avoid jeopardizing the state's case against the person 

arrestsd. See Code of Criminal Procedure article 15.17; McNabb V. United 

States, 318 U.S. 332 (1943); Ward V. Texas, 316 U.S. 547 (1942). 
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SECTION SIX: OFFtNSES COMMITTED OUT OF THE OFFICER'S PRESENCE 

5:6.01. An offiaer' shaU obtain an aT'r'est WaT'r'ant whenever' he has 
r'eas~nable time and oppor'~n~ty to pr'oaUT'e one. An offiaer' need not 
obta1.,.n an Gj·/.'est WaT'r'ant 1.,.f 1.,.t would r'eBuZt in: 

(a) The loss Or' destT'Uation of evidenae3 
(b) The esaape of the offender'3 Or' 
(a) Potential bodily injupy to the officer' Or' other's. 

5:6.02. An offiaer' is author'ized to make a waT'r'antless ar'r'est of a per'­
son when: 

(a) 

(b) 

A magistr'ate ver'ball~ or'der'~ the offiaer' to aT'r'est the per'son if 
that per'son has ao~tt~d3 1.,.n the pr'esenae of the magistr'ate3 a 
felony Or' an offense wh1.,.ah b~eaahes the peaae. 
The offiaer' finds a per'son in a suspiaious plaae and under' air'­
aumstanaes that give the offiaer' pr'obable aause to believe that 
suah per'son: 

(1) 
(2) 

(3) 
(4) 

Has aommitted a felony~ 
Has aommitted an offense whiah is a br'eaah of the peaae 
and whiah will likely aontinue3 
Thr'eatens to aommit some offense against the law Or' 
Is about to aommit some offense against the law.

3 

(a) A ar'edib~e per'son infoT'ms th~ offiaer' that a par'tiaular' per'son 
has aomm1.,.tted a felony (not 1.,.n the pr'esenae of the offiaer') and: 

(1) 

(2) 
(3) 

The offiaer' has pr'obable aause to believe that a paT'tiaular' 
per'son aommitted a feZonY3 and 
The offender' is about to esaape3 and 
The:re is no time to pr'oaUT'e an aT'r'est WaT'r'ant. 

Rule 5:6.01 expresses the overriding policy favoring the use of 

arrest warrants for offenses committed out of the officer's presence 

or view. Foremost among the reasons which support this policy is the 

fact that obtaining a warrant interposes the judgment of a neutral and 

detached judicial officer into the arrest process. This protects every­

one by providing an objective predetermination of probable cause. Beck 

v. Ohio, 379 U.S. 89 (1964); Wong Sun v. United States, 371 U.S. 471 (1963). 
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The rule does recognize that certain situations arise which would make it 

absurd to require the officer to obtain a warrant before making an arrest. 

For instance, if he sees an offender who appears likely to escape if 

not arrested immediately, he should not forego making the arrest because 

he did not have a warrant. 

In addition to certain miscellaneous statutes, such as those listed 

in the Commentary to Section One, Texas has three statutory provisions 

(Tex. Code Crim. Pro. Ann. arts. '14.02, 14.03, and 14.04) which give an 

officer authority to arrest without a warrant for offenses not committed 

in his presence. Since these three provisions are not mutually exclusive, 

more than one of them may authorize a single arrest. 

Rule 5:6.02(b) is based on Code of Criminal Procedure article 14.03 

which provides: 

Any peace officer may arrest, without warrant, 
persons found in suspicious places and under 
circumstances which reasonably show that such 
persons have been guilty of some felony or 
breach of the peace, or threaten, or are about 
to commit some offense against the laws. 

This statute does not authorize an arrest on the basis of suspicion alone. 

An officer can make an arrest pursuant to this statute only where the 

circumstances amount to probable cause to believe that a felony or breach 

of the peace has been committed. Brown v. State, 447 S.W.2d 908 (Tex. 

Crim. App. 1969). 

Rule 5:6.02(c)~ which restates Code of Criminal Procedure article 

14.04, permits the officer to make a warrantless arrest if, in addition 

to having probable cause to believe that a felony has been committed, 

he believes that the offender is about to escape. This provision has 
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been subject to considerable interpretation by the courts. A IIcredible 

person II is one IIworthy of belief." Beeland v. State, 149 Tex. Crim. 272, 

193 S.H.2d 687 (1946). The "offender ll must be named by the credible person 

or be accurately described so that the officer can arrest the prop~r suspect. 

Cortez v. State, 44 Tex. Crim. 163, 69 S.W. 536 (1902). For example, in 

Chivers v. State, 481 S.W.2d 125 (Tex. Crim. App. 1972), the court held 

that a description such as lIa Negro male with no upper teeth and a fuzzy 

looking moustache ll was adequate. 

Without the element of escape, the officer must get a warrant. 

Chivers v. State; Greenv. State, 470 S.W.2d 901 (Tex. Crim. App. 1971). 

If he does not know or have information that the offender is about to 

escape, the officer may not proceed under this provision. This rule com­

plies 'nith the limited "emergencyll exception to the arrest warrant 

requirement as enunciated in Payton v. New York, 100 S. Ct. 1371 (1980). 

Payton held that, absent exigent circumstances, the fourth amendment 

prohibits the police from making a warrantless, nonconsensual entry into 

a suspect's private residence to make a routine felony arrest. 

Whether there is "time to procure a warrant ll is determined by con-

sidering the time of day, day of the week, .and the availability of a 

magistrate at the moment in question. The legislature intended that 

article 14.04 apply only where the officer makes the arrest in fresh pursuit 

or close in time to the commission of the felony. Whenever the officer has 

the time and opportunity to obtain a warrant, such as during a delay, he 

must do so. Local ordinances may also provide direction in this area. See, 

e.g" Laube v. State, 417 S.W.2d 288 (Tex. Crim. App. 1967). 
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SECTION SEVEN: SELECTIVE ENFORCEMENT 

5:7.01. Excep~ as to feZonies~ an officer does not have to make an 
arrest every t~me he has probabZe cause to do 80. In some ciroumstances 
and for goo~ cause ~onsistent with the pubZic interest~ he may decline t~ 
arrest notw~thstand~ng the existence of probabZe cause to arrest. 

5:'1.02. When an ~fficer decUnes to make an arrest~ despite probabZe 
cause~ he shouZd ~nfoPim the suspect: 

(a) That his ~onduct has come to officiaZ attention~ and 
(b) That he w~ZZ be arrested if he continues or repeats such conduct. 

5:'1. OJ. An o~ficer shaZZ be abZe to articuZate the reason(s) for his 
faiZure~ desp~te the presence of probabZe cause~ to arrest a particuZar 
suspect. 

5:'1.04. In determining whether to arrest~ the officer shaZZ not con­
s~der the race~ cre~d~ .reZigion~ or any other arbitrary cZassification 
of the suspect or v~ct~m. 

5:7 •. 05. An officer shaU not arrest anYOHe for conduct which the 
off~aer has p~ovoked. 

5:'1.06. An officer shaZZ not make an arrest as a pretext for oonduoting 
a search or jor any other reason. 

Notwithstanding Code of Criminal Procedure article 2.13, which mandates 

a peace officer to lIarrest offenders without warrant in every case where he 

is authorized by law,1I tM Model Rules recognize that full enforcement 

of all laws, regardl ess of its desh'abi 1 i ty, is impossibl e .. Therefore, 

rather than continue to leave the entire arrest decision to the unguided 

discretion of the individual officer, these rules provide the officer 

with some basic factors to consider in determining the appropriate course 

of action in each case. These rules do not eliminate the officer's 

discretion; they s.tructure it, make it more uniform, and facilitate review. 
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Each department may wi sh to fmp1 ement a formal method of recordi ng and/or 

reviewin~ these decisions. 

The American Bar Association (Special Committee on Standards for the 

Administration of Criminal Justice), in Standards Relating to the Prosecution 

Function and the Defense Function, section 3.9 (Approved Draft, 1971), set 

forth guidelines for the exercise of discretion by the prosecutor in the 

charging decision. Rule 5:7.01, which presumes the existence of probable 

cause to arrest, draws on those standards and proposes to guide the officer 

in determining whether he should nevertheless refrain from making a mis­

demeanor arrest. For example, an officer may properly consider the following 

factors in determining whether to arrest: 

(a) If the victim expresses no serious interest in prosecution 
bec~iUse : 

(1) He desires restitution only, 
(2) He has a continuing relationship with the suspect, or 
(3) He is in a domestic or family-type relationship with 

the offender. 

(b) If the suspect can be referred to another agency which is 
better equipped to deal with the problem; 

(c) When an adequate civil remedy is available to the injured 
party; and 

(d) Whether arrest would result in unnecessary harm to the victim 
or offender which would clutweigh the risk of nonarrest. 

In essence, the rule provides the officer with a lI,but for ll test, i.e., 

he shall arrest IIbut for ll the existence of one or more of these considera-

tions. Subparagraph (a) deals with three of the most common situations 

where the victim, usually the complainant, manifests a reluctance to 

prosecute despite the fact that he may have summoned the police. The 

victim of a minor property crime is often interested in restitution only, 

particularly in shoplifting cases involving items of small value. In 
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such cases, the officer may properly decide not to arrest. Subparagraph 

(a)(2) contemplates a situation (such as an employer-employee or landlord­

tenant relationship) in which the disputants may best resolve their 

differences by terminating their relationship or seeking a civil remedy. 

Family-type relationships, are discussed in depth in Chapter One on 

Domestic Disturbances. 

Subparagraph (d) contemplates a situation where there is little 

likelihood that the suspected misdemeanant will engage in further criminal 

conduct, and arrest \'lOuld unduly harm him because of his age, personality, 

or other individual characteristics. Similarly, in certain cases, arrest 

and prosecution might cause the victim or his family great stress or 

embarrassment by requiring degrading testimony in court. (When time 

permits and an officer is uncertain whether arrest is appropriate under 

such circumstances, he should consult with his superiors or with the 

prosecutor before obtaining an arrest warrant.) As regards an informantls 

immunity, a determination of which criminal activities will be tolerated 

in exchange for information should be made on a departmental basis. 

An officer should also consider countervailing factors in order to 

determine whether to make a misdemeanor arrest, even in a situation where 

he usually would not arrest. For example, an officer should consider: 

(a) If the suspect is under investigation for another 
offense and in-custody investigation is desirable, 

(b) If arrest is necessary to safeguard witnesses or evidence, 

(c) If arrest is necessary to prevent the suspect from warn­
ing his conspirators, 

(d) ~'Jhen arrest is necessary to protect the offender 
from harm, 
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(e) When arrest is necessary to promote compliance with 
the law. 

Subparagraph (a) refers only to those instances in which an officer arrests 

a suspect primarily to have an in-custody investigation of that suspect 

in connection with another offense in which he is believed to be involved. 

However, an officer should not make even a legal arrest as a subterfuge 

to a search for evidence of an unrelated crime, since a court will not 

admit the proceeds of an incidental search if the arrest (eve" though 

legal) occurred as a mere pretext for conducting the search. United. 

States v. Lefkowitz, 285 U.S. 452 (1932); Amador-Gonzalez v. United States, 

391 F.2d 308 (5th Cir. 1968). Of course, without a bona fide arrest, 

both the arrest and the ensuing search are illegal. 

Subparagraph (b) enables the officer to arrest a suspect who appears 

likely to harm himself or be harmed by others if he ,is not taken into 

custody. For example, in a situation where ~he officer would normally 

not arrest a suspect for public intoxication, he might do so because 

the suspect appears unable·to get home safely on his own. While sub-. 

paragraph (e) provides that the officer may arrest a person in order to 

promote compliance with the law, it does not sanction "spite arrests," 

where a person is arrested merely because he has incurred the disfavor 

of a particular officer. Criticism, a refusal to obey, or a rude reply 

to an officer are not necessarily attacks on his authority, and the officer 

should refrain from arresting for such conduct alone. 

Rule 5:7.04 concerns the impact on selective enforcement of the 

constitutional guarantee of equal protection of the laws. The United 

States S,lpreme Court has said that, although equal protection covers 
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~ the enactment of fair and impartial legislation and extends to the 

application of these laws, the "conscious exercise of some selectivity 

in enforcement is not in itself a federal constitutional violation." 

However, the selection may not be based upon an "unjustifiable standard 

such as race, religion, or other arbitrary classification. II Oyler v. 

Boles, 368 U.S. 448, 456 (1962). 

Each police department should formulate and promulgate policies 

concerning whether or not to arrest in specific situations involving 

specific offenses. A similar recommendation \</as made by the President's 

Crime Commission in The Challenge of Crime in a Free Society: The Police 

104; support for the concept is gradually increasing. See, e.g., K. C. Davis, 

Discretionary Justice (1971); National Advisory Commission on Criminal Justice 

Standards and Goals, Report on Police, Standard 1.3 (1973). 

A selective enforcement policy developed at the police administrative 

level would be more visible and better subject to review than the present 

informal practices of individual officers. Such a policy should be 

formulated through established departmental rulemaking procedures. 

The following factors merit consideration in determining which offenses 

should or should not be enforced: 

(1) The amount of available law enforcement resources, 

(2) Ambiguity in statutory language which makes it unclear whether 
certain conduct is proscribed, and 

(3) History of nonenforcement of certain statutes with community 
acquiescence. 

V-29 

, 



SECTION EIGHT: DELAY IN MAKING AN ARREST 

5:8.01. An officer shall obtain an aPrest warrant in order to ~rrest. 
someone who committed a misdemeanor in the presence of that off~cer~ ~f 
that officer did not immediately make the arrest: 

(a) 
(b) 

At the time the misdemeanor occupred~ or 
While thel'e was a continuing danger of a renewal of the mis­
demeanor~ if it was a breach of the peace. 

5:8.02. An officer shall obtain an aPrest warrant if a felo~y ~s com­
mitted in his presence and he fails to aPrest the offenderw~th~n a 
reasonable time~ under the circumstances~ after the offense occurred. 
A delay in making the aPrest is reasonable when: 

(a) Necessary to overcome resistance by the offender~ 
(b) Necessary for the safety of the officer or others~ or 
(c) The officer is in fresh pupsuit of the offender. 

While a delayed arrest is not necessarily improper and may at times 

be good police practice, an officer should carefully weigh the conse-

'd ' d 1 The United States Supreme Court addressed quences when conSl erlng e ay. 

the issue of delay in Hoffa v. United States, 385 U.S. 293, 310 (1966): 

... There.is no constitutional right ~o be 
arrested. [Footnote omitted.] 1he pO~lce 
are not required to guess at thelr perll the 
precise moment at which they have probable 
cause to arrest a suspect. . . . Law enforce-
ment officers are under no co~stit~tiona~ , 
duty to call a halt to a crimlnal lnvestlgatlon 
the moment they have the minimum evidence to 
establish probable cause .. 

However, delay in obtaining an arrest warrant may deprive a defendant of 

a constitutional right by "showing that the delay ... \""as prejudicial 

purposeful and oppressive design for delay." or part of a deliberate, 

United States v. Wilson, 342 F.2d 782, 783 (2d Cir. 1965). 
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Rule 5:8.01 provides that an officer may not make a warrantlel,s 

arrest for a misdemeanor committed in his presence if there is any delay 

between the termination of the offense and the attempted arrest. More­

over, if the offense is a breach of the peace, he may arrest without a 

warrant only as long as there is a continuing danger of its renewal; 

he also may not pursue and arrest in order to ensure the apprehension 

or future trial of the offender. Woods v. State, 152 Tex. Crim. 338, 

213 S.W.2d 685 (1948). Thus, if the offender has stopped his illegal 

act and fled, and there is no danger of its renewal, the officer may 

not arrest him without a warrant. 

While the rules do not prohibit delay in making an arrest for a 

felony committed in the officer1s presence, an officer who does delay 

may risk departmental discipline or civil liability if he fails to obtain 

a warrant when he had reasonable time and opportunity to do so. Generally, 

when delay does not result from exigent circumstances a warrant will be 

required. Thus, if an officer is diverted to other matters or delays in 

order to obtain more evidence, he must obtain a warrant. If, however, 

he delays in order to plan strategy or await assistance, he could properly 

make a warrantless arrest. Delay may also have an impact on search and 

seizure since "every time there is a delay in the making of the arrest 

and there is a search made as incidental to the arrest, the law enforcement 

officers take the risk that they will be charged with using the arrest as 

a mere pretext for the search. II Carlo V. United States, 286 F.2d 841, 

846 (2d Cir. 1961). 

Rule 5:8.02 requires an officer to obtain a warrant whenever he has 

reasonable opportunity to do so. Since reasonableness depends upon the 
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par.ticular' circumstances in each case, time may be only one of several 

criteria. For instance, a magistrate may not be available or the suspect's 

identity may not be known. Since it would be impossible to anticipate 

all circumstances in which delay would be reasonable, the rules make no 

attempt to do so. 
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SECTION NINE: MISCELLANEOUS 

5:9.01. ~e officer shall ensure that the person arrested knows that he 
is being placed under arrest. When appropriate~ the officer shouZd 
give the arrested suspect the Miranda warnings. If the suspect is in 
custodial arrest~ an officer cannot question the suspect without first 
giving the Miranda warnings. 

5:9.02. When not in unifor% an officer making an arrest shaU disp"lay 
his badge (and/or other suitable identification) and state that he is an 
officer. 

5:9.03. When not impractical~ the officer shall inform the person he is 
arresting of the following factors: 

(a) 1~at the officer intends to take him into custody~ and 
(b) ~e reason for the arrest. 

Impractical circumstances include: e.g.~ when the person is in the act 
of committing the offense or fleeing from the scene of th~ crime or 
whe."~ such disclosure would endanger the officer or imperil the arrest. 

5:9. 04. ~e officer may place an uncon8cious~ mentaUy in~ or injured 
person under arrest even though such person is incapable of understand­
ing that he is under arrest. 

5:9.05. Each arrested person shaZl be taken without unnecessary deZay 
before a magistrate of the county where the arrest was made. 

As an essential element of an arrest, the person arrested must understand 

that he is being arrested. The test is whether the facts would reasonably 

create the impression in his mind that he is under arrest. Gilbreath v. 

State, 412 S.W.2d 60 (Tex. Crim. App. 1967). The rules of this section direct 

the officer to take several steps in order to ensure that the offender com-

prehends his situation. However, under certain circumstances such action 

coul d be unnecessary or imp'tacti ca 1. 

Rule 5:9.05 basically restates Texas Code of Criminal Procedure article 

14.06 \'/hich requires the arrested offender to appear before a magistrate. 

The arresting officer may either take him there himself or have him taken 

by another officer or other appropriate person. 
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CHAPTER SIX 

WARRANTLESS SEARCH AND SEIZURE 

As a general rule, an officer should obtain a search warrant when­

ever possible. Grounded on fundamental constitutional principles, the use 

of warrants based on probable cause provides the primary mechanism to 

balance the goal of thorough and efficient law enforcement against the 

desire to protect each citizen from unreasonable searches and seizul~es. 

The fourth amendment of the US Constitution states: 

The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no Warrants shail issue, but upon 
probable cause, supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons or things 
to be seized. 

The preference for first obtaining a warrant arises Ilbecause it places 

responsibility for deciding the de'licate question of probi).ble cause with 

a neutral and detached judicial officer. 1I J. N. Ferdico, Criminal Pro­

cedure for the Law Enforcement Officer 121 (1979). This removes the decision 

to search and seize IIfrom the sometimes hurried and overzealous judgment 

of law enforcement officers engaged in the competitive enterprise of 

investigating crime. 1I Ferdico at 122. 

With the decision of Katz v. United States, 389 U.S. 347 (1967), 

the emphasis of fourth amendment cases shifted from the historical 

concern with protected places to the modern focus on protecting personal 

privacy interests. In Katz, the US Supreme Court first enunciated the 

principle that the fourth amendment protects people, not places. The , 
, 



FBI had recorded Katz· incriminating conversation by attaching a lis­

tening devi.ce to the top of a phone booth which Katz was using. The 

prosecution argued that because they did not physically intrude into the 

phone booth, they did not violate Katz· constitutional rights. In 

rejecting this argument the Supreme Court (at 351-52) reasoned: 

... What a person knowingly exposes to the public, 
even in his own home or office, is not a subject of 
Fourth Amendment protection. . . . But what he seeks 
to preserve as private, even in an area accessible to 
the public, may be constitutionally protected .... 

In a concurring opinion, Justice Harlan (at 360) stated that this stan­

dard was to be tested by whether or not a person possessed a IIreasonable 

expectation of privacy. II In other words, the Constitution only protects 

a person who exhibits an actual, if subjective, expectation of privacy 

which society recognizes as reasonable. Since Katz reasonably expected 

that his conversation was private~ the Constitution protects it from 

government intrusion. Thus, the fourth amendment protects a person from 

unreasonable searches and sei.zures in an infinite variety of places, 

wherever a person has a reasonable expectation of privacy. 

Assuming that a particular situation falls within the scope of the 

fourth amendment, an officer must decide whether the search or seizure is 

unreasonable, and thus prohibited. The US Supreme Court has often stated 

the principle that searches and seizures conducted without a warrant are 

per se unreasonable under the fourth amendment subject to only a few 

specifically established and well-delineated exceptions. E.g., Katz 

v. United States, ;389 U.S. 347 (1967). Thus, only after determining 

that the warrant requirement is excused can the s~arch and seizure be 

judged against the fourth amendment standard of reasonableness: was 
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the intrusion both properly conducted and properly limited in scope. 

This chapter limits its discussion to nonstatutory warrantless 

search and seizures. For a background discussion, see Warrantless 

Searches of Persons and Places, a volume in the 1974 Model Rules for 

Law Enforcement Series by the College of Law of Arizona State University 

and the Police Foundation. Texas state law does authorize warrantless 

seizures in certain limited instances. For example, Texas Alcoholic 

Beverage Code section 103.03 (Vernon 1978) provides for the seizure of 

illicit alcoholic beverages, and related items, without a warrant. In 

addition, Texas Code of Criminal Procedure article 18.16 gives all 

persons the limited IIright to prevent the consequences of theft by 

seizing,1I without a warrant, any stolen personal property, as long as 

such person has a IIreasonable ground to suppose the property to be 

stol en. II 

Thts chapter aho does not discuss IIborder ll searches~ administra­

tive and regulatory searches, or lIimpounded ll vehicle or inventory searches. 

The US Supreme Court has stated that vehicle lIinventories pursuant to 

standard police procedures are reasonable. 1I South Dakota v. Opperman, 

428 U.S. 364, 372 (1976). However, if the defendant's arrest has no 

connection with an automobile, a warrantless search or inventory of 

that automobile may be unjustified. Stoddard v. State, 475 S.W.2d 

744, 749 (Tex. Crim. App. 1972). For a discussion of impounded vehicles, 

see Texas Law Enforcement Handbook 63-65 (1976 rev. ed.). 

An officer who gains custody of allegedly stolen property must 

follow certatn statutorily prescribed disposition procedures. Tex. Code 

Crim. pro. Ann. arts. 47.01-. 11 . Other statutes may apply to other types 
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of property. E.g., Tex. Code Crim. Pro. Ann. arts. 18.17 (abandoned 

or unclaimed property), .18 (gambling devices and prohibited weapons), 

.19 (prohibited weapons). 
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SECTION ONE: DEFINITIONS 

6:1.01. Abandoned Property - Discarded object or property (other than 
land) over which all persons have fully relinquished ultimate control 
and any reasonable ownership or privacy interest. 

6:1.02. Access Area - The area (also known as the "area of immediate 
control") into which an arrestee might reach in order to grab a weapon 
or destructible evidence. 

6:1.03. Curtilage - The yard and buildings which relate to domestic 
activities and surround a residence or dwelling place, generally includ­
ing garages, sheds, outhouses, driveways, barns, fenced-in areas around 
the house, and the like. It does not include vehicles, commercial busi­
ness structures, or open fields surrounding a residence. For apartments 
or multi-unit dwellings, it also does not include fire escapes, lobbies, 
or comnon hallways. 

6:1.04. Custodial Arrest - A procedure in which an officer arrests and 
then transports a person to a detention facility to await bond or an 
appearance before the magistrate. 

6:1.05. Frisk - Jargon referring to a weapons search of a person gener­
ally limited to a patdown of his outer clothing to ensure the safety of 
the officer and others. (For a detailed discussion, see Chapter Nine 
on Stop-and-Frisk.) 

6:1.06. open Field - Unoccupied land outside the curtilage of any dwell­
ing, usually uncultivated and relatively remote, in which no person has a 
reasonable expectation of privacy. 

6:1.07. Probable Cause - That total set of apparent facts and circum­
stances based on reasonably trustworthy infonm~tion which would warrant 
a prudent person (in the position of and with the knowledge of the 
particular peace officer) to believe something, for example, that a . 
particular person has committed some offense against the law. 

6:1.08. Reasonable Suspicion - An officer's rational belief, based on 
credible and articulable infonmation and circumstances, that something 
may be true (e.g., that an offense may have occurred or that a parti­
cular person may have committed an offense). 

6:1.09. Seizable Property - AU property subject to .seizure, including: 
unlawful weapons, drugs, and other contraband; stolen or embezzled prop­
erty ("fruits of a crime"); equipment, devices, instruments, and para­
phernalia for committing an offense ("instrumentalities"); and evidence 
of a particu lar crime ("mere evidence"). 
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In order to aid the interpretation and implementation of these rules, 

this chapter uses few technical terms. Any word or phrase not specifically 

defined within this section has the plain meaning of that term to an ordi­

nary and reasonab1.e person. In addition, J. N. Ferdico, in Criminal Procedure 

for the Law Enforcement Officer (1979), analyzes each of these terms and the 

legal issues and case law associated with them. 

The law on Babandoned propertyll has a long and complex history. In 

attempting to assess whether someone has actually abandoned a particular 

object, an officer should consider (Ferdico at 223-38) at least the follow­

ing factors: 

(a) The nature of the property, 

(b) The nature of the place where the officer finds 
the property, 

(c) Indications of an intent to abandon the property, 

(d) Reasonable expectation of privacy in the property, and 

(e) Lawfulnes~ of police behavior and presence. 

Courts never presume abandonment. The prosecution must prove it. Therefore, 

·the officer ~must be able to articulate specific factors and details which 

caused him to conclude that property was actually abandoned. This problem 

often becomes acute in determining whether someone intended to abandon II trash II 
or IIgarbage. 1I 

For a discussion of lIaccess area,1I see Section Three of this chapter. 

A discussion of IIcurtilage ll appears in Chapter Eight on the Execution of 

Search Warrants. The definition of IIcustodial arrest ll receives a more 

detailed discussion in Chapter Two on ~1isdemeanor Field Release by Citation. 
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The'definition of IIfriskll summarizes the applicable rules and commentary 

contained in Chapter Nine on Stop-and-Frisk. A thorough examination of 

the parameters of IIseizable propertyll appears in Chapter Eight on Execution 

of Search Warrants. IIProbable cause ll receives considerable attention in 

other chapters; for example, see Chapter Five on Arrest Without a Warrant. 

The definition of lIopen fie1d ll attempts to summarize a vague and 

lengthy legal history. In determining whether an area is an lIopen field,1I 

an officer should consider (Ferdico at 209-23) at least whether the land 

was: 

(a) Occupied or included within someone's residential 
yard, 

(b) Cultivated or enclosed by a fence, 

(c) Used by the public, 

(d) Di stant or remote from a dwell ing, 

(e) Used in connection with a dwelling for family 
purposes, and 

(f) Subject to someone's reasonable expectation of 
privacy. 

As with lIabandoned property,1I because of the trend marked by the US Supreme 

Court decision in Katz v. United States, 389 U.S. 347 (1967), the approach 

to analyzing the lIopen field ll doctrine should increasingly emphasize the 

issue of protecting each citizen's IIreasonable expectation of privacy,1I 

with less regard to the location of the intrusion. 
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SECTION TWO: MERE OBSERVATION AND PLAIN VIEW 

~:2.01 .. An o~ficep, .wi~hout a wappant, may seize any seizable ppopepty 
~f the s~tuat~on sat~sf~es all of the following pequipements: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

The officep ZawfulZy occupied his vantage point 
when he obsepved the ppopepty, 
~e officep can obse.p~e and seize the ppopepty 
w~thout unpeasonabZy ~ntpuding on any pepson's 
peasonabZe expectation of pPivacy 
The officep actuaZZy obsepves the' ppopepty 
thpough his senses, 
~e ppopepty actuaZZy obsepved by the officep Zies in open 
v~ew, 

The officep immediateZy pealizes that the obsepved ppop­
epty is "seizab Ze ppopepty, " and 
The obsepvation of the ppopepty occupped inadveptentZy. 

When ppacticaZ, ~d if the i~inent destpuction op pemovaZ of the ppop­
epty appeaps unZ~ke~y, an off~cep shouZd obtain a seapch wappant. If 
necessapy and ppact~caZ, an officep may guapd the ppopepty untiZ the 
seapch wappan t can be executed. 

This section draws on the analysis by J. N. Ferdico in Criminal 

Procedure for the Law Enforcement Officer 171-86 (1979). An officer's 

observation of the seizable property must have occur.red from a location that 

the officer lawfully.occupied (Rule 6:2.01(a)). The officer must often 

occupy that place as the result of a prior valid intrusion. For example, 

these areas include any place: 

(a) Normally accessible to the public, whether public 
or private; 

(b) Where the officer was lawfully effecting an arrest or search 
incident to arrest; 

(c) Where the officer was lawfully executing a search or arrest 
warrant (or other court order); 

(d) Where the officer lawfully engaged in fresh (hot) pursuit; 
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(e) Where the officer responded to an emergency; or 

(f) To which the officer received valid consent to occupy. 

Rule 6:2.01(b) requires the officer to avoid intrusion into any per­

son's reasonable expectation of privacy. For example, peeking (without 

probable cause) into private buildings, in order to see things that 

someone has chosen not to expose to the public, would violate his 

reasonable expectation of privacy. See Texas v. Gonzalez, 388 F.2d 145 

(5th Cir. 1968); People v. Triggs, 8 Cal. 3d 884,891,506 P.2d 232, 

236-37, 106 Cal. Rptr. 408,412-13 (1973). How~ver, the observation of 

objects exposed to public view, for instance through an open door or 

uncurtained window, would not amount to a search. Nevertheless, the 

method of seizure could violate Rule 6:2.01(b) and require a warrant. 

Under Rule 6:2.01(c), "actual observation" means direct and per­

sonal observation. The observation can occur through any of the senses, 

however, it generally occurs visually. Nevertheless, the "sensory 

observation" does not justify a search. See People v. Marshall, 69 Cal. 

2d51, 57,442 P.2d 665,668-69,69 Cal. Rptr. 585,588-89 (1973). 

(Held ill~gal: after a legal entry into a residence, smell of fresh 

marijuana led officers to search for and seize a closed bag inside a 

carton in a closet.) As to the "open view" requirement, an officer may 

use mechanical or electrical aids to observe the property, without 

unreasonably intruding someone's privacy expectations. This would 

include routine use of a flashlight or binoculars. E.g., United States 

v. On Lee, 274 U.S. 559 (1927); Marshall v. United states, 422 F.2d 185 

(5th Cir. 1970). 

Thus, the term "plain (open) view" only applies where the officer 
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has made a justifiable intrusion into a protected area before he sees 

the seizable items. Coolidge v. New Hampshire, 403 U.S. 443 (1971); 

Harris ·v. United States, 390 U.S. 234 (1968). The plain view doctrine 

supplements a valid intrusion by extending the seizure perimeter to 

those things within "plain view" from that legitimate vantage point. 

The plain view doctrine also requires that the sighting be inadvertent 

(Rule 6:2.01(f)). In other words, an officer cannot plan a warrantless 

seizure based on "plain view." If he knows in advance the location of 

the item and intends to seize it, he must have a justification other 

than plain view. This inadvertence requirement prevents the police 

from evading the warrant requirement by making an ostensibly legitimate 

entry into a protected area as a subterfuge for a "plain view" recon­

noitering. An'officer cannot contrive an "investigatory reconnaissance" 

or plan 'a "plain view reconnoitering." Brown v. State, 15 Md. App. 584, 

292 A.2d 762, 776 (1972). 
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SECTION THREE: CONTEMPORANEOUS SEARCH INCIDENT TO CUSTODIAL ARREST 

6:3.01. An officep may seaPch a pepson incident to that pepson's 
laMful custodial aPpest. An officep shall only conduct a "strip 
seaPch" (which cannot include a seaPch of body cavities op extend 
beneath the body supface) if he has ppobable cause to believe that such 
a seaPch is necessaPY to detect seizable evidence of a paPticulap cpime 
op a hidden weapon. 

6:3.02. An officep shall confine a seaPch incident to an appest to 
the pepson aPpested and that pepson's access apea at the time of the 
aPpest. An officep may also seaPch beyond the appestee's access aPea 
fop othep pepsons who the officep has peason to believe endangep the 
safety of the officeps. The seaPch shall be limited to locating and 
contpolling the movements of such pepsons. 

6:3.03. An officep shall not make an aPpest~ even though legal~ as a 
ppetext to seaPch fop evidence. An officep should not plan an aPpest 
in oPdep to cpeate a paPticulaP oppoptunity to conduct a seaPch inci­
dent to that aPpest. 

6:3.04. Whenevep ppactical~ an officep shall obtain a seaPch waPpant 
whenevep he obtains an aPpest waPpant if he has ppobable cause to 
believe that seizable items will be found at the expected place of 
aPpest. 

As regards the rights to search incident to an arrest, the courts 

have not distinguished between an arrest purs~ant to a warrant and an 

arrest made without a warrant. However, for a valid search, the arrest 

itself must be lawful in all respects. Beck v. Oh;o,379 U.S. 89 (1964). 

Anything found as a result of a search incident to an unlawful arrest is 

inadmissible in court. Moreover, an unlawful arrest cannot be valida~ed 

by what a subsequent search uncovers. The validity of this type of 

search also turns on whether the search is reasonable in view of the 

surrounding circumsta'lces. Such a search must be reasonable as to time, 

place, and the manner in which the police conducted it. 
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Time. A valid lIincident search" must occur substantially con­

temporaneous with the arrest. While the search will usually immediately 

follow the arrest, it may precede it, provided the officer quickly makes 

the arrest based on probable cause he had before the search. The pre­

cise sequence of happenings has little importance as long as the arrest 

and search occurred as close in time to the arrest as practically possible 

and as part of one continuous event. Thus, courts examine the reasonable­

ness of the search under the circumstances, even if the search occurs 

long after the arrest. 

For instance, in Broussard v. State, 166 Tex. Crim. 224, 312 S.W.2d 

664 (1958), the court upheld a stationhouse search of a woman lawfully 

arrested at her home. The court held that the right to search continued 

until the police could get her to a matron. Similarly, in Lara v. State, 

469 S.W.2d 177 (Tex. Crim. App.), cert. denied, 404 U.S. 1040 (1971), 

the police apprehended, handcuffed, and cursorily searched the defendant, 

who (along with several other persons) fled from a house as the officers 

approached. An officer then left to attempt to apprehend the other 

fleeing suspects. The officer later returned and took the defendant to 

the house from which he had fled, gave him his Miranda warnings, and 

then thoroughly searched him and discovered heroin. The court upheld 

the search on the grounds that, without allowing the other suspects to 

escape, the offic~r could not make more than a cursory search when he 

first apprehended the defendant. The US Supreme Court expressed a 

similar approach in United States v. Edwards, 415 U.S. 800 (1974). In 

Edwards, the Court allowed a delayed search because the 'officer had good 

reasons to delay and the duration of the delay related to these reasons. 
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Place. In Chimel v. California, 395 U.S. 752 (1969), the US Supreme 

Court limited an incident search to the "access area," within the 

immediate control of the arrested person, at the time of the arrest. 

The court concluded that such a limitation met the two legitimate objec­

tives of an incident search: (1) it removed any weapons which the 

arrestee might use to escape or resist arrest and (2) it prevented the 

arrestee from destroying or concealing evidence. Thus, in practical 

terms, the access area consists (at 763) of only that area from which an 

arrestee "might gain possession of a weapon or destructible evidence. II 

Consequently, the officer may search an unlocked desk or similar con­

tainer and all property within the person's reach at the time and place 

of arrest. 

Any search beyond the person's access area must have an independent 

'justification; without such justification the search will be invalidated. 

In fuLnello v. United States, 269 U.S. 20 (1925), the US Supreme Court 

refused to sustain ~ search of the defendant's house, which was several 

blocks from where the arrest occurred. Similarly, in Shipley v. California, 

395 U.S. 818 (1969), the Supreme Court held that a search of the defen-

dant's home did not occur incident to his arrest since he was arrested 

as he alighted from his car parked outside the house. In James v. Louisi­

ana, 382 U.S. 36 (1965), the Supreme Court prohibited the search of the 

defendant's car, which the police located two blocks from the site of 

the arrest. However, an officer who accompanies an arrestee into his 

dwelling because, for example, the arrestee wants to change his clothes, 

may make sufficient search to ensure his safety. The officer could also 

seize any seizable property he finds in "plain view." E.g., United States 
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v. Broomfield, 336 F. Supp. 179 (E.O. Mich. 1972); Giacalone v. Lucas, 

445 F.2d 1238 (6th Cir.), cert. denied, 405 U.S. 922 (1971). 

The Texas Court of Criminal Appeals has construed Chimel as pro­

hibiting "only routine searches of the area beyond the arrestee1s reach." 

Simpson v. State, 486 S.W.2d 807, 810 (Tex. Crim. App. 1972). Con­

sequently, even after safely restraining the arrestee, the officer may 

look over the premises including other rooms, but not drawers or closets, 

if he has reason to believe that other persons on the Rremises might 

possibly harm him. While he has no right to search for seizable items, 

he may seize items he finds in pldin view during the course of a check 

for other persons. 

In United States v. Chadwick, 433 U.S. 1 (1977), the US Supreme 

Court dramatically limited police authority, without a search warrant, 

to search luggage and other personal property seized incident to arrest. 

In Chadwick, the officers searched a double-locked footlocker, over 

which they had exclusive control, an hour and a half after they had 

arrested the defendants. The Supreme Court found no justification for 

that warrantless search; the situation lacked exigent circumstances and 

the search occurred remote in time and place from the arrests. The 

Court (at 15) reasoned: 

1 I 

... Once law enforcement officers have reduced 
luggage or other personal property not immediately 
associated with the person of the arrestee to their 
exclusive control, and there is no longer any danger 
that the arrestee might gain access to the property 
to seize a weapon or destroy evidence, a search of 
that property is no longer an incident of the arrest. 

... In our view, when no exigency is shown to sup­
port the need for an immediate search, the Warrant 
Clause places the line at the point where the property 
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to be searched comes under the exclusive dominion 
of po 1 ice autho rity. . -.. [Footnote omi tted. ] 

Thus, the warrantless search (at 13-14 n.8) violated the defendant's 

"legitimate expectation that the footlocker1s contents would remain 

private. II See United States v. Jankowski, 470 F. Supp. 464 (W.O. Pa. 

1979) . 

Search of the Person. In United States v. Robinson, 414 U.S. 218, 

235 (1973), the US Supreme Court held that a lawful custodial arrest 

authorizes a full search of the person as an exception to the warrant 

requirement of the fourth amendment, and also as a "reasonable" search 

under that amendment. The Court concluded that a full-scale personal 

search incident to any lawful custodial arrest requires no additional 

justification. Consequently, the arresting officer has the right to 

search the person whether or ~ot he has probable cause to believe that 

the person has weapons; contraband; or instrumentalities, fruits, or 

evidence of any crime. If in the course of the search the officer 

discovers any seizable items, he should seize them. See Gustafson 

v. Florida,_ 414 U.S. 260 (1973). 

In Schmerber v. Californ)a, 384 U.S. 757, 769-70 (1966), the US 

Supreme Court rejected the proposition that the government has an unre­

- stricted right to search the person of the accused as incident to lawful 

arrest. 

The interests in human dignity and privacy 
which the Fourth Amendment protects forbid 
any such intrusions [beneath the body1s surface] 
on the mere chance that desired evidence might 
be obtained. In the absence of a clear indication 
that in-fact such evi dence wi 11 be found, these 
fundamental human interests require law officers 
to suffer the risk that such evidence may disappear 
unless there is an immediate search. 
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The Court also concluded that an officer ordinarily must procure a 

warrant for a search beneath the body surface. Nevertheless, it upheld 

the warrantless, forcible taking of a blood sample from a drunk driver 

since the officer "might reasonably have believed that he was confronted 

with an emergency, in which the delay necessary to obtain a warrant, 

under the circumstances, threatened the destruction of evidence. II 

Had the officer waited for either a search warrant or the driver's con­

sent, the alcohol present in the blood would have. dissipated. 

However, under Texas law (Rev. Civ. Stat. Ann. art. 6701l--5, 

sec. 1), a person "shall not be deemed, solely on the basis of his 

operation of a motor vehicle upon the public highways of this state, 

to have given consent to any type of chemical test other than a chemical 

tt"~st, or tests, of his breath." Thus, in Texas, a warrantless blood 

sample cannot be legally taken without the consent of a person suspected 

of a traffi.c~related offense. Tex. Att'y Gen. Op. No. H-736 (1975). 

Texas case law also prohibits warrantless, nonconsensual blood samples 

in nontraffic offenses. E.g., Smith v. State, 557 S.W.2d 299 (Tex. Crim. 

App. 1977). 

Like the search of a premises, the search of a person may be 

invali.dated because of the way it is done. A search of the arrestee's 

body might include hair samples, nail clippings, blood, and drugs hidden 

within the body. Nevertheless, the procedures used in obtaining the 

evidence must be reasonable and painless. If the method of obtaining 

the evidence from a person is so brutal and offensive to human dignity 

.. as to shock the conscience, the search will not be upheld. Thus, in 

Rochin v. California, 342 U.S. 165 (1952), the US Supr~me Court held 
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that it. was unreasonabl e to extract morphine from a person's stomach 

against his will by means of a stomach pump. However, an officer may 

use reasonable force, such a grabbing the person by the throat and put­

ting his finger ;n his mouth in order to prevent the person from 

swallowing evidence. See McLeod v. State, 450 S.W.2d 321 (Tex. Crim. 

App. 1970). An officer may also have to force a person to submit to an 

examination. Blackford v. United States, 247 F.2d 745 (9th Cir. 1957). 

Although the courts recognize a search incident to arrest as a 

valid exception to the warrant requirement, when the conditions in Rule 

6:3.04 exist, an officer has no valid reason for failing to obtain a 

search warrant at the time he gets an arrest warrant. An officer's 

reliance on a search warrant substantially increases the likelihood that 

the search will be upheld. In addition, a search pursuant to a warrant 

may have a considerably broader scope than a search incident to an arrest. 

Moreover, by using a warrant, an officer decreases the possibility of 

being held civilly liable in the event of a mistake. 

Rule 6:3.03 provides that an officer cannot make an arrest, even 

though legal, as a pretext to conduct an otherwise illegitimate search. 

Amador-Gonzalez v. United States, 391 F.2d 308 (5th Cir. 1968). The 

officer should also be aware that "every time there is a delay in the 

making of the arrest and there is a search made incidental to the arrest, 

the law enforcement officers take the risk that they will be charged 

with using the arrest as a mere pretext for the search. II Amador­

Gonzalez, at 314, quoting from Carlo v. United States, 386 F.2d 841, 846 

(2d Cir.), cert. denied, 366 U.S. 944 (1961). 
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SECTION FOUR: CUSTODY SEARCHES 

6:4.01. An arrested person may be searahed duping the booking proaess in 
order to: 

(aJ Remove any seizabZe property and items he might use to esaape 
or to injupe himseZf., and 

(bJ Inventory and proteat his property from damage or theft whiZe 
he is inaaraerated. 

6:4.02. A penetration of an appestee's body aavities shaZZ onZy be aon­
due ted based on probabZe aause and under sanitar-y aonditions by mediaaZ 
personneZ in a mediaaUy approved manner. AU other searahes extending 
beneath the body surfaae shaZZ be aonduated under sanitary aonditions by 
appropriate mediaaZ personneZ in a mediaaUy approved manner. fVhen an 
offiaer has probabZe aause to beZieve that a person has seizabZe evi­
denae in his mouth; the offiaer may use reasonabZe forae to reaover the 
evidenae. 

The police routinely make a thorough search of the prisoner during 

the booking process. While both state and federal courts uphold the 

right of the police to take possession of and inventory clothes and 

other belongings on the person of an arrestee who is being jailed, 

some courts do not recognize this jailhouse search as distinct from a 

search incident to arrest. Howevel~, each type of search is based on 

a different premise. The legality of the jailhouse search rests upon 

the need to ensure both the efficient operation and administration of 

the jail and the safety of the prisoner and the offiL:rs. 
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SECTION FIVE: LIMITED SEARCH UNDER EXIGENT CIRCUMSTANCES 

6:5.01. In an emergenay~ an offiaer may enter a premises or vehiaZe 
w~thout a ~eara~ warrant if he has probabZe aause to beZieve that he 
must make ~mmed~ate entry to: 

i~j Aid perso~s in immediate danger of death or bodiZy injury or 
Prevent~ ~f appropriate~ the imminent destruation of prop~rty. 

Prior to,invoZuntary or foraed entry~ and within the 'limits aZlowed by 
th~ part~aula~ emergenay~ the offiaer shaZZ reasonabZy attempt to obtain 
vo ~ntay.y admittanae to the ,premises or vehiaZe. PoZlowing entry the 
off~aer may searah the premises or vehiaZe onZy to the extent nea~ssary 
to aarpy out the purposes of the entry. 

~:~.02. 'An offiae~ i~ fresh (h~tJ pursuit of a fleeing suspeated 
h~ on may pu:sue h~m ~nto a veh~aZe or premises in order to arrest 
t~m. ;oZlow~ng entpY~ the offiaer may searah the premises onZy to 

e e~ ent neaessary to loaate the suspeat and to proteat himself 
or o~ er~'h Onhae he has arrested the suspeat~ any fupther searah must 
aomp y w~t t e other ruZes of this ahapter. 

/' 

Rule 6:5.01 permits the officer to enter and search a premises 

without a warrant, or an underlying arrest, if required by exigent 

circumstances. However, an officer must be responding directly to an 

emergency which requires prompt action; the initial entry and search 

must have nothing to do with discovering or preserving seizable property. 

Thus, an officer may act under Rule 6:5.01 only to save human life, 

prevent personal injury, render aid to an endangered person, or prevent 

damage to property. For exampl h'l 1k' e: w 1 e wa lng past a house an officer 

hears a scream followed by two gunshots. He runs into the house and 

finds a person with a serious gunshot wound. He can then immediately 

search the house for the perpetrator and for any weapons. 

Courts strictly interpret emergency circumstances, E U' d . g., nl te 

States v. Jeffers, 342 U.S, 48 (1951); Root v. Gauper, 438 F.2d 361 
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(8th Cir. 1971). Only the existence of an emergency can justify an 

otherwise illegal entry and search. Wayne v. United States, 318 F.2d 

205 (D.C. Cir.), cert. denied, 375 U.S. 860 (1963); Bray v. State, 597 

S.W.2d 763 (Tex. Crim. App. 1980). Bray also notes (at 765) that the 

state has the burden to show that a particular incident falls within 

an objectively defined lIemergency doctrine. II The US Supreme Court has 

shown reluctance to expand the exceptions to the warrant requirement, 

par'ticular1y with respect to dwellings. See Chimel v .. California, 395 

U.S. 752 (1969). The Supreme Court has also stated that the imminent 

danger of the destruction or disappearance of seizable property does not 

alone authorize a warrantless entry into a dwelling. E.g., see Vale v. 

Louisiana, 399 U.S. 30 (1970); Agnello v. United States, 269 U.S. 20 

(1925) . 

Nevertheless, many courts support the principle that a warrantless 

search is justified when the officer has both probable cause to search 

and probabl e cause to beL eve that sei zabl e property wi 11 di sappear or 

be destroyed if a search is delayed while the officer obtains a warrant. 

E.g., United States v. Allard, 600 F.2d l30r (9th Cir. 1979); United 

States v. Davis, 461 F.2d 1026 (3d Cir. 1972); United States v. Nelson, 

459 F.2d 884 (6th Cir. 1972); United States v. Brown, 457 F.2d 731 (1st 

Cir.1972); Kleinbart v. United States, 439 F.2d 511 (D.C. Cir. 1970); 

United States v. Pino, 431 F.2d 1043 (2d Cir. 1970). 

Rule 6:5.02 provides that fresh (hot) pursuit, as an exigent cir-

cumstance, justifies a warrantless entry and limited search of a premises 

or vehicle for the purpose of arresting a fleeing suspected felon. In 

Warden v. Hayden, 387 U.S. 294 (1967), the US Supreme Court upheld the 
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right of the officers to make a warrantless search of premises in order 

to find an armed suspected felon who had run into the house moments 

before the officers arrived. While the search must be limited to find­

ing the suspect and protecti ng the offi cers, an offi cer may 1 ega lly 

seize inadvertantly discovered incriminating evidence. (See Rule 6:2.01.) 
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SECTION SIX: OPEN FIELDS AND ABANDONED PROPERTY 

6:~.01. An offiaep may~ without a waPpant~ seaPah fop and seize any 
se~zable .ppop~P~y found in any open field. (Howevep~ an offiaep shall 
not aomm~t a~m~nal tpespass undep Penal Code seation 30.05.) 

6:6.02. An offiaep may~ without a waPpant~ seaPah and seize any 
abandoned ppopepty. 

The fourth amendment's guarantee against unreason~ble searches and 

seizures does not extend to open fields and woods. Consequently, an 

officer needs no warrant for search and seizure within such areas. 

Hester v. United States, 265 U.S. 57, (1924). Moreover, even if the 

officer was trespassing on private property, the search or seizure 

in an open field does not become illegal. E.g., Atwell v. United 

States, 414 F.2d 136, 138 (5th Cir. 1969). 

The curtila~e, or area in the immediate vicinity of the dwelling, 

is not an open field. Care v. United States, 231 F.2d 22 (10th Cir. 

1956). While courts usually consider both the ground and buildings 

immediately surrounding the dwelling as part of the curtilage, and 

thus subject to fourth amendment protections, the extent of the curtilage 

will depend upon the facts of each case. Rosencranz v. United States, 

356 F.2d 310 (1st Cir. 1966). (For a more detailed definition and dis­

cussion of curtilage, see Chapter Eight on Execution of Search Warrants.) 

Under the open fields doctrine, Texas courts have upheld searches 

in the following places: 

Three-fourths of a mile from the defendant's residence. 
Wolf v. State, 110 Tex. Crim. 124, 9 S.W.2d 350 (1928). 
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Across a road and near a canal about 40 yards from 
the defendant's house. 'Sheffield v. State, 118 Tex. 
Crim. 329, 37 S.W.2d 1038 (1931). 

A pasture or enclosure 125 yards, 200 yards, and 
400 yards from the building described in the warrant. 
McTyre v. State, 113 Tex. Crim. 31, 19 S.W.2d 49 (1929); 
Davis v. State, 14·5 Tex. Crim. 69, 165 S.W.2d 732 (1942); 
Melton v. State, 121 Tex. Crim. 195, 49 S.W.2d 803 (1932). 

An abandoned house on premises rented by the defendant but 
located 300 or 400 yards from his dwelling. Robie v. State, 
117 Tex. Crim. 283, 36 S.W.2d 175 (1931). 

With the decision in Katz v. United States, 389 U.S. 347 (1967), 

as noted, the emphasis in fourth amendment cases has shifted from the 

protection of property interests to personal privacy interests. 1 W. R. 

LaFave, Search and Seizure, at 331-38 (1978) discusses the application of 

Katz to the open fields doctrine. While some courts have begun to analyze 

open fields cases in terms of the Katz test, the Fifth Circuit has applied 

the open fields doctrine without mentioning Katz. E.g., United States v. 

Brown, 473 F.2d 952 (5th Cir. 1973); United States v. Hollon, 420 F.2d 302 

(5th Cir. 1969); Atwell v. United States, 414 F.2d 136 (5th Cir. 1969). 

Accordingly, Rule 6:6.01 does not restrict the doctrine by limiting it to 

an individual's IIreasonable expectation of privacy. II 

The courts have long recogni~~d an officer's right to seize and 

search abandoned property. Hester v. United States, 265 U.S. 57, 

58. However, only since Katz have they v~iewed abandonment in terms of 

whether the suspect had given up his reasonable expectation of privacy 

in the item. United States v. Colbert, 474 F.2d 174 (5th Cir. 1973). 

According to this line of reasoning, the fourth amendment does not 

protect abandoned property. As a result, an officer may seize contra-
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b~~d that a suspect abandoned to prevent it from being found on his 

person following a police confrontation. Miller v. State, 458 S.W.2d 

680 (Tex. Crim. App. 1970). However, property abandoned as a result 

of unlawful police conduct will be inadmissible in court. An officer 

may also seize a seizable item which a suspect conceals in a place 

where a member of the public might have discovered it. In United 

States v. Brown, 473 F.2d 952 (5th Cir. 1973), the court determined 

that the defendant had abandoned a suitcase by leaving it buried 

in an unused chicken coop in an open field; therefore, the officers 

could open it without a search warrant. An officer may also search 

a vehicle abandoned by a pursued suspect. United States v. Edwards, 

441 F.2d 749, 751 (5th Cir. 1971). Nevertheless, when the officer 

has probable cause to search an abandoned premises, and time permits, 

he should obtain a search warrant. 

VI-24 

. ' . .-

--------

SECTION SEVEN: CONSENT SEARCHES 

6:?Ol. Whenever an officer wants to make a warrantless search he may 
request consent to search from any person who has authority over the 
thing or place to be searched. 

6:?02. The officer shall advise the person whose consent he seeks 
that: 

(a) He has the right not to consent~ and 
(b) If he consents~ anything found may be seized and used as 

evidence. 

6:?03. If appropriate~ such as when the subject cannot read or 
write~ an officer should attempt to have a neutral third party (such 
as a neighbor) explain these rights to that person. Whenever pos­
sible~ an officer shan not conduct a consent search unless ·the 
authorized person consents and signs the departmental consent form 
(see Appendix to this chapter). 

6:?04. If the consent to search is later revoked~ the officer must 
immediately stop the search. If the consent to search is later 
limited~ the officer must restrict it to the new limit. However~ 
the officer may still seize all seizable property discovered prior 
to the withdrawal or limitation of consent. (In addition~ an officer 
may then seek a search warrant.) 

6:?OS. An invitation to enter the premises does not give the officer 
consent to search. 

6:?06. An officer who seeks consent to search from a person in 
custody or under arrest shan inform the person that: 

(a) He has the right not to consent; 
(b) If he consents~ anything found may be seized and used as 

evidence; and 
(c) He has the right to consult with an attorney~ before deciding 

whether or not to consent. 

In general, an officer may seek consent to search in any situation. 

However, an officer should seek a consent search if he cannot obtain 

a search warrant aDd when no other exception justifies a warrantless 

search. For a further di scussi on of consent searches, see Cox, A Ptac-

tical Approach to Consent Searches, Police Chief, Feb. 1978, at 16. 
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In order to justify a consent search, when the sub,ject of the 

search is not in custody, the state must demonstrate that the consent 

was voluntarily given. In Schneckloth v. Bustamonte, 412 U.S. 218 

(1973), the US Supreme Court stated ~hat the totality of surrounding 

circumstances determines voluntariness. Schneckloth (at 231-32) does 

not require a particular or formalized warning. Although knowledge of a 

right to refuse consent does not prove voluntariness, courts will consi­

der such knowledge. Other factors include the details of the police 

request and the age, intelligence, and education of the party. For this 

reason, Rule 6:7.02 requires the officer to warn the person from whom 

consent is sought that he has a right to refuse permission to conduct 

the search. However, giving such a warning does not conclusively establish 

the voluntariness of a consent. 

Courts have recognized that a personls consent does not become 

involuntary just because he is under arrest or detained by the police. 

Weeks v. State, 417 S.1~.2d 716, cert. denied, 389 U.S. 996 (1967). 

Nevertheless, since the custodial situation implies intimidation and 

coercion, custody may increase the prosecutionls burden of proving the 

voluntariness of consent. Ribble v. State, 503 S.W.2d 551 (Tex. Crim. 

App. 1974). Therefore, Rule 6:7.06 applies the principles of Miranda 

v. Arizona, 384 U.S. 436 (1966), when the police seek consent from a 

person in custody. 

Rule 6:7.01 makes a consent to search sufficient if it comes from 

someone who has authority over the thing or place to be searched. That 

person need not be the owner or even the party whose privacy is invaded. 

As long as the person has the right to use and occupy the thing or place 
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to be searched, he may give consent to search it. Lowery v. State, 499 

S.I~.2d 160 (Tex. Crim. App. 1973). However, when two persons who have 

equal rights over the thing or place to be searched are present, and one 

consents while the other refuses, the officer must obtain a warrant. On 

the other hand, if only one of these persons is present, his consent is 

binding and he assumes the risks. United States v. Matlock, 415 U.S. 

164 (1974). Where a person al ready tinder arrest 'all egedly gave consent 

to search, courts will scrutinize the circumstances of that consent. 

As to the following, for example, an officer may obtain consent 

from persons other than the suspect or defendant: 

(a) 

(b) 

A defendantls spouse, in general. Burge v. State, 443 S.W.2d 
720 (Tex. Crim. App.), cert. denied, 390 U.S. 934 (1969). A 
spousels consent can override a suspectls refusal. Swinney v. 
State, 529 S.W.2d 70 (Tex. Crim. App. 1975). 

The woman who owned the apartment and with whom the defendant 
was staying. Powers v. State, 459 S~W.2d 847 (Tex. Crim. App. 
1970) . 

(c) A suspectls parents, in certain circumstances. Stephenson v. 
State, 494 S.W.2d 900 (Tex. Crim. App. 1973). 

(d) A person in lawful possession of an automobile. Jefferson v. 
State, 452 S.W.2d 462 (Tex. Crim. App. 1970); Johnson v. United 
States, 358 F.2d 139 (1966). 

(e) A person who controls, manages, and possesses the premises. 
Craft v. State, 107 Tex. Crim. 130, 295 S.W. 617 (1927). 

(f) A lessor, but only as to areas not covered by a lease. 
Self v. State, 107 Tex. Crim. 148, 296 S.W. 292 (1927). 

(g) Joint occupants with equal rights, in general. Swift v. State 
509 S.W.2d 586 (Tex. Crim. App. 1974). 

(h) A joint user and possessor of a duffel bag. 
394 U.S. 731 (1969). . 

Frazier v. Cupp, 

A hotel clerk may not consent to the search of a rented room, even if 

unoccupied. Stoner v. California, 376 U.S. 483 (1964). Similarly, an 
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owner of a house may give consent to search a room used in common but 

not to the part of the house assigned solely to the defendant. Persons 

visiting or temporarily residing at a house cannot give consent to search 

that house. Moffett v. Wainwright, 512 F.2d 496 (5th Cir. 1975). 

Rule 6:7.05 distinguishes a consent search from an invitation to 

enter the premises. A person who invites an officer to enter his pre­

mises does not thereby consent to a search. Gonzalez v. State, 467 

S.W.2d 454 (Tex. Crim. App. 1971). However, an officer invited to enter 

a premises may seize seizable items in plain view. E.g., United States 

v. Glasse,l, 488 F.2d 143 (9th ·Cir.), cert. denied, 416 U.S. 941 (1973). 

(See Rule 6:2.02.) However, silence, or lack or protest to a search, does 

not equal "consent." 
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SECTION EIGHT: SEARCH OF VEHICLES AND OCCUPANTS 

6:8.01. When an officer lawfully stops a vehicle (e.g. 3 when he 
reasonably suspects a traffic law violation)3 if he reasonably 
suspects that a person in that vehicle has a weapon on his person 
or.in his ac~ess area3 th~ officer ~hould require that person to 
e~t the veh~cle and subm~t to a f~sk. (For further rules on this 
situation3 see Chapter Nine on Stop-and-Frisk.) 

6:8.0~. Whenever ~n officer makes a custodial arrest of a person in 
a veh~cle3 the off~cer should search that person3 and his access area 
for evidence and weapons. This search should occur at the time and place 
of the arrest. However3 if the officer only issues a traffic citation 
to a person and then releases him3 the officer shall not search that 
person. (Although he may frisk that person under Rule 6:8.01.) 

6:8.03. When an officer has probable cause to believe that a vehicle 
con~ains seizable property3 he shall obtain a search warrant for the 
veh~cle. However3 when it appears that delay in obtaining a search war­
rant would probably cause the destruction3 removal3 or &isappearance of 
seizable propertY3 the officer need not obtain a search warrant. An 
officer should considel' at least the following factors in determining 
whether a search without a warrant is appropriate under this rule: 

(a) 

(b) 

(c) 

(d) 

Whether the vehicle could be easily removed from the juris­
diction3 
Whether any person might obtain access to the evidence 
believed to be contained in the vehicle3 
Whether the nature of the evidence makes it likely to be 
destroyed by the passage of time or exposure to the elements3 
and 
1~e likelihood that any person with access to the vehicle 
would know of the intended search and be inclined to remove 
or destroy the evidence. 

6:8.04. When an officer has grounds under Rule 6:8.03 to search a 
vehicle he may search: 

(a) Any part of the vehicle where the item sought could be 
located3 

(b) Whether or not an arrest (or a search incident to that arrest) 
was made 3 and 

(c) Either at the place where he first locates the vehicle or at 
a more convenient location where he moved the vehicle. 
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Searches of vehicles and their occupants raise several special 

legal issues. The basic warrant requirement remains the same, and the 

general categories of exceptions to the warrant requirement do not 

change when vehicles are involved. Nevertheless, the application of the 

general rules to vehicles requires some special interpretations. For a 

background discussion of these issues, see Searches, Seizures and Inven­

tories of Motor Vehicles, a volume in the 1974 Model Rules for Law 

Enforcement Series by the College of Law of Arizona State University and 

the Police Foundation. This section deals with warrantless searches 

incident to arrest or based on probable cause, when the object of the 

search is a vehicle or a person in or near a vehicle. Section Three 

of this chapter further discusses "search incident to arrest." Rules 

6:8.03 and 6:8.04 deal with searches based on probable cause and not 

on an underlying arrest. 

The stop-and-frisk rule of Terry v. Ohio, 392 U.S. 1 (1968), applies 

to persons in vehicles as well as to persons on foot (Rule 6:8.01). 

When a vehicle has been stopped for any reason, and the officer has a 

reasonable suspicion that an occupant is armed, that person may be 

ordered out of the car and "frisked." (See Chapter Nine on Stop-and­

Frisk for further discussion of this point.) 

The matter of searching a person incident to a traffic arrest is 

governed by United States v. Robinson, 414 U.S. 218 (1973). As stated 

in Robinson, a person in custodial arrest may be completely searched 

i,ncident to that arrest, even if the arrest was for a traffic offense 

which involved no discoverable evidence. The possibility of injury to 

the officer or other persons from concealed weapons, or of destruction 
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of,seizable property, and the relatively minor further intrusion upon 

the arrested person's privacy, combine to make searches incident to 

custodial arrest "reasonable." Rule 6:8.02 reflects this. However, 

when the person is merely issued a citation and released, as for a minor 

traffic violation, he should not receive a full search. Although tech­

nically an arrest, issuance of a citation does not equal a "full custody 

arrest" under Robi nson. Thus, without evi dence to be di t,covered or 

prolonged contact with the officer, a person may not be searched. See 

Amador-Gonzalez v. United States, 391 F.2d 308 (5th Cir. 1968). Where 

the search occurs incident to a custodial arrest, Chimel v. California, 

395 U.S. 752 (1969), requires that it be made contemporaneously with the 

arrest. If the arrestee has been moved, so that he could no longer have 

access to weapons or evidence in the vehicle, a search is not justified. 

carr~ll first acknowledged that a warrantless vehicular search, 

undertaken because a reasonable belief existed that it contained seiz­

able items, could comply with the prohibitions of the fourth amendment. 

Carroll involved the search ot an automobile stopped on the open highway 

by agents who had good reason to believe that the car contained pro­

hibited liquor. The US Supreme Court, in Carroll, recognized that the 

mobility of an automobile presents a threat that the automobile might be 

removed from the jurisdiction while a warrant is being obtained. The 

Court held that this possibility.justified an otherwise unjustifiable 

warrantless search of the automobile. The Carroll rationale, through 

the years, has helped develop the doctrines that have arisen to define 

an acceptabl e, warrantl ess, "probabl e-cause" search of an automobi1e. 

See also Brinegar v. United States, 338 U.S. 160 (1949). 
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Courts regard warrantless searches with a jaundiced eye. In their 

efforts to protect the efficiency of the fourth amendment, courts have 

frequently overturned searches based upon probable cause, which would 

have justified the issuance of a warrant, simply because the police did 

not obtain the warrant beforehand. As stated in Johnson v. United States, 

333 U.S. 10, 13-14 (1948): 

The point of the Fourth Amendme~t, which of~en 
is not grasped by zealous officers, 1S not that ~t 
denies law enforcement the support of the usual 1n­
ference which reasonable men draw from evidence .. 
Its protection consists in requiring that those.1n­
ferences be drawn by a neutral and detached mag1strate 
i.nstead of being judged by the officer.engaged i~ the 
often competitive enterprise of ferret1ng out cr1me. 
Any assumption that evidence suff~cie~t t.o s~pport a 
magistrate's disinterested determln~t10n ~o 1ss~e a 
search warrant will justify the offlcers ln mak1ng a 
search without a warrant woul d reduce the Airr~ndment 
to a nullity and leave the people's homes secure only 
in the di screti on of pol ice off; cers. [Footnotes 
omitted. ] 

Rule 6:8.03 reflects this preference for warrant searches and re­

quires an officer to obtain a warrant unless specified "exigent circum­

stances" makes it impractical to do so. Courts will inquire into the 

reasonableness of the decision to conduct a search without first obtain­

ing a warrant. E.g., United States v. United States District Court, 407 

U. S. 297 (1972). 

Federal courts routinely open their discussion of warrantless vehi­

cular searches with a statement from Katz that all warrantless searches~ 

even those based upon probable cause, are Ilper se unreasonable under the 

Fourth Amendment--subject to only a few specifically established and 

well delineated exceptions. II Katz v. United States; 389 U.S. 347, 357 

(1967). In reality, the exceptions are neither few nor we11 delineated. 
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H~wever, the "exigent circumstances" doctrine does seem to encompass 

most exceptions, and courts increasingly use it as a !;tandard by which 

to measure the constitutionality of challenged searches. Stated simply, 

"only in exigent circumstances will the judgment of the police as to 

probable cause serve as sufficient authorization for a search." Katz at 

357. Circumstances which render the "opportunity to search ... fleeting" 

may move a court to ratify a warrantless search. Chambers v. Maroney, 

399 U.S. 42, 51 (1970). Yet, courts have relied on this language to 

strike down searches as unconstitutional. E.g., Coolidge v. New Hampshire, 

403 U.S. 443, 460-62 (1971); United States v. Payne, 429 F.2d 169, 171 

(9th Cir. 1970). 

The mobility of vehicles frequently creates an "exigent circum­

stance" which makes the warrantless search reasonable. Thus, the poss; .. 

bility that the car in Carroll, stopped on the open highway, could be 

removed from the jurisdiction before a warrant could be obtained, caused 

the court to ratify the search. Numerous cases have followed this 

"Carroll Doctrine." Rule 6:8.03 presents the movability-of-the-vehicle 

rationale (the "Carroll Doctrine") as a specific circumstance that 

authorizes warrantless search. Rule 6:8.03 also includes the "destruc­

tibility of the evidence" language of Chambers as a general statement of 

conditions that authorize such a search. This should cover all the 

situations in which a court would ratify a warrantless search. 

A few cases discuss a "vehicular exception" to the warrant require­

ment, as if the police can automatically subject all vehicles to an 

exhaustive and warrantless search. This is not true. With vehicles, as 

with anything else, th~ situation must simultaneously satisfy two 
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pr~requisites to warrantless search: probable cause and exigent circum­

stances. Confusion arises because vehicles routinely involve "exigent 

circums'tances'." Certain cases (for instance, an auto up on blocks and 

without tires) do not satisfy the mobility requirement. In addition, 

without probable cause, an officer never has authority to conduct a 

warrantless search not incident to an arrest. 

Vehicle searches on probable cause most often take place concurrently 

with or just following at-rests, with both arrest and search arising out 

of the same circumstances. See Anderson v. State, 391 S.W.2d 54 (Tex. 

Crim. App. 1965). However, Carroll recognized (at 158-59) that a probable 

cause search is independent of arrest activity: 

The right to search and the validity of the seizure 
are not dependent on the right to arrest. They are 
dependent on reasonable cause the seizing officer 
has for belief that the contents of the automobile 
offend against the law .... 

Rule 6:8.04{b) reflects this position. Nevertheless, several courts have 

confusingly interpreted the right to search independent of arrest as an 

"extension" of the rule in Carroll. E.g., United States v. Castaldi, 

453 F .2d 506, 509 (7th Ci r. 1971), cert. deni ed, 405 U. S. 992 (1972); 

Gutierrez v. State, 423 S.W.2d 593 (Tex. Crim. App. 1968). 

An officer has significant discretion to decide how to conduct a 

warrantless vehicle search based on probable cause. Usually, the offi­

cer will want to search immediately at the scene. Sometimes, though, 

this may not be feasible or desirable. Thus, a vehicle search based on 

probable cause may occur at any convenient location. Chambers v. Maroney, 

399 U.S. 42 (,1970); Carroll v. United States, 267 U.S. 132 (1925). Hos-

tile crowds, lack of lighting, and other factors may enter into a 
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determination to conduct the search at the stationhouse or elsewhere. 

Rule 6:8.04(c) gives the officer the latitude to make this determina-

tion. 

Chambers v. Maroney, 399 U.S. 42 (1970), answered the question 

whether an officer can move a vehicle before searching it. Chambers 

involved the search of an automobile after the police towed it to the 

stationhouse. After affirming that the police had probable cause to 

make the search, the Court addressed whether the police should have 

obtained a warrant and then asked (at 51-52) whether the police could 

move the car before searching it: 

Arguably, because of the preference for a 
magistrate's judgment, only the immobilization 
of the car should be permitted until a search 
warrant is obtained. . . . For constitutional 
purposes, we see no difference between on the 
one hand seizing and holding a car before pre­
senting the probable cause issue to a magistrate 
and on the other hand carrying out an immediate 
search without a warrant. Given probable cause 
to search, either course is reasonable under the 
Fourth Amendment. 

... [The car] could have been searched on the 
spot when it was stopped since there was probable 
cause to search and it was a fleeting target for 
a search. The probable-cause factor still obtained 
at the station house and so did the mobility of 
the car unless the Fourth Amendment permits a 
warrantless seizure of the car and the denfal of 
its use to anyone until a warrant is secured ... 

Chambers has been widely cited as justification for the delayed 

search of an automobile provided that an immediate Carroll-type search 

would have been valid. E.g., Coolidge v. New Hampshire, 403 U.S. 443, 

463 & n.20 (1971). The Court in Chambers seems to see the following as 

interchangeable alternatives: 
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(a) Immediate warrantless search on-the-spot. 

(b) Removal of the car followed by warrantless search at the new 

location, justified because the two factors needed for a 

warrantless search (probable cause and mobility of car) still 

exist. 

(c) Seizure of a car, with or without removal to a new location, 

pending application for a search warrant. (Search warrant 

required because the seizure immobilized the car.) 

Coolidge and other cases indicate that the validity of a warrantless 

search on probable cause, after the police move the car to a new loca­

tion, requires a three-step justification. First, the police must have 

probable cause to search. Second, under Carroll, some exigent circum­

stance must exist that makes the search reasonable without a warrant. 

Third, invoke Chambers to validate the warrantless search after the 

police move the car. 
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Appendix 

CONSENT TO SEARCH AND WAIVER OF RIGHTS 

DATE: LOCATION OF SEARCH: 

TIME: 

I, ___________ , hereby authori ze offi cers of [name of 1 aw 

enforcement agency] to conduct a complete search of [describe person, place, or 

thing to be searched]. I am the owner or person in charge of the item or 

premises to be searched. These officers have my perm·ission to take any poten­

tially relevant evidence (e.g., stolen or illegal property, items used in a 

crime, evidence of an offense) which they may find and desire to take. 

I understand that the officers do not have a search warrant authorizing 

this search. I know that I have a constitutional right to refuse to consent 

to this search. I also understand that anything discovered during the search 

can and may be used against me in a court of law. 

I give this written permission voluntarily. No one has threatened me 

or promised me anything in return for permitting this search. 

SIGNED: ----_.-----------------
(Please print or type full name.) 

WITNESSES: 

[A Zaw enforcement agency in an area with a significant non-EngZish speaking 
popuZation shouZd prepare this form in the appropriate Zanguage(s).] 

[When seeking consent of a person under arrest~ the arrestee shouZd aZso be 
advised of his right to consuZt with his attorney.] 

[For a further discussion of consent searches~ see J. N. Ferdico~ CriminaZ 
Procedure for the Law Enforcement Officer 141-69 (1979).] 
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CHApTER SEVEN 

EXECUTION OF ARREST WARRANTS 

SECTION ONE: DEFINITIONS 

7:1.01. Probable Cause - That total set of apparent facts and circum­
stances based on reasonably trustworthy infor.mation lvhich would warrant 
a prudent person (in the position of and ,with the knowledge of the parti­
cular peace officer) to believe something3 for example3 that a particular 
person has committed some offense against,the law. 

7: 1.02. Reasonable Suspitrion - An officer's rational beZief3 based on 
credible and articulable infor.mation and circumstances3 that something 
may be true (e.g' 3 that a person might be ar.med or involved in past3 
present3 or future criminal activity). 

Rule 7:1.01 defines "probable cause" in accordance with case law. An 

extended discussion of this ucfinition appears in Chapter Five on Arrest 

Without a Warrant. "Reasonable suspicion," as defined in Rule 7:1.02, also 

derives from case law. An extended discussion of this term appears in 

Chapter Nine on Stop-and-Frisk. See also J. N. Ferdico, Criminal Procedure 

for the Law Enforcement Officer (1979). 

In this chapter, as throughout the Model Rules, the terms "chief ll 

and "chief of police" are used for convenience. These terms, however, 

are meant to refer generally to any chief executive or administrator 

of a law enforcement agency. This includes, for example, a sheriff or 

constable. 
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SECTION TWO: GENERAL DUTIES 

7: 2.01. UnZess permitted u'/',r.iler' the puZes of Chapter' Five on Ar'r'est 
Without a War'r'ant, an offiaer' shan never' ar'r'est anyone without an aPr'est 
WCl1:'r'ant. 

7:2.02. An offiaer' shaZZ never' aZter' the information on any ar'r'est 
waPr'ant in any manner'. 

7:2.03. An offiaep shaZZ ppesume that any appest wappant, whiah appeaps 
in ppopep form, is vaZid. To be in ppopep form and vaZid on its faae, 
an appest waPPant shaZZ: 

(a) Issue in the name of "The state of Texas"; 
(b) Speaify the name of the pepson whose aPpest is opdeped (if 

name unknown, speaify some peasonabZy definite desapiption); 
(a) state that the pepson is aaaused of a named state offense; and 
(d) Be signed by the magistpate (whose offiae must be named). 

7:2.04. An officeI' shaZZ execute a vaZid qppest waPpant as ppovided by 
Zaw and these puZes. 

7:2.05. If the appest wappant Zacks ppopep form, the officeI' shaZZ not 
execute it but shaZZ petUPn it to the magistpate who issued it. 

7:2.06. If an officeI' has any question about the detaiZs op cuppent 
vaZidity.ofan appest wappant, he shaZZ attempt to vepify the information 
on· the wappant befope making an aPpest based on such waPpant. Whenevep 
ppacticaZ~ anoffiaep.shaZZ automaticaZZy vepifythe auppency of any 
aPpest waPpant issued 30 days op mope befope the date of execution. 

This section sets out the general prohibition on arrest without 

warrant. It also establishes an officer's general duty to execute valid 

arrest warrants. Rule 7:2.01 emphasizes the preference for an intervening 

magisterial determination of probable cause by limiting warrantless 

arrests to defined categories. Texas Code of Criminal Procedure article 

15.01 defines an arrest warrant as: 

7 I 

... a written order from a magistrate, 
directed to a peace officer or some other 
person specially named, commanding him to 
take the body af the person accused of an 
offense, to be dealt with according to law. 
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A~.officer has no discretion to ignore the warrant or to fail to execute 

it if he has the power to do so. E.g., Morrison v. United States, 262 

F.2d 449 (D.C. Cir. 1958). However, an officer has the discretion (in 

accordance with this chapter) to determine the way to serve the warrant. 

Rule 7:2.03 authorizes an officer to rely on an arrest warrant which 

appears regular on its face. The requirements of an arrest warrant track 

Code of Criminal Procedure article 15.02. The officer is not liable for 

any defects in the issuance of the arrest warrant. Williamson v. United 

States, 285 F.2d 65 (5th Cir. 1960); W. Prosser, Handbook on the Law of 

Torts sec. 25 (4th ed. 1971). On the other hand, the officer has no authority 

to alter the warrant (Rule 7:2.02) even to correct a typographical error 

in a critical term such as a name or number. Newburn v. Durham, 32 S.W. 

112 {Tex. Civ. App. 1895, no \lwit). 

Under Rule 7:2.06, an officer must attempt to determine the accuracy 

and currency of a questionable warrant. An inquiry becomes automatically 

indicated when an arrest warrant is 30 days old. This procedure should 

help avoid the execution of "stale" warrants, where the named person has 

already been arrested. 
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SECTION THREE: GENERAL PROCEDURES 

7 :3.01. An offiaer need not have aatua7, physiaa7, possession of an a2'rest 
warrant in order to exeaute it. However, before exeauting a warrant not 
in his possession, the offiaer sha7,7, persona7,7,y determine the 7,oaation of 
the warrant and sha7,7, ensure that the arrestee sees a aopy of the warrant 
as soon as possib7,e after his arrest. 

7:3.02. In exeauting an arrest warrant, whether or not he has the warran 
in his possession, an offiaer sha7,Z an~~unae to the person being arrested 
that the arrest is made pursuant to an a~re8t warrant. If the offiaer 
1~s the warrant in his possession, he sha7,7, show it to the arrestee. If 
the offiaer does not possess the warrant, he sha7,7,: 

(a) Te7,7, the arrestee the offense aharged and where the warrant is, 
and 

(b) Ensure that the arrestee sees a aopy of the warrant as soon as 
possib7,e. 

7:3.03. Un7,ess an offiaer has informed the arrestee of his ~randa 
rights, the offiaer sha7,7, not interrogate the arrestee. 

7:3.04. The arresting offiaer shaH, without unneaessary de7,ay-, take 
the person arrested (or have him taken) before a magistrate of the aounty 
where the arrest oaaurred. 

This section sets out general procedures applicable to every arrest 

under warrant. Rule 7:3.01 incorporates the general rule that an officer 

need not have actual physical possession of the warrant in order to arrest 

on its authority. Tex. Code Crim. Pro. Ann. art. 15.26; Bradley v. State, 

478 S.W.2d 527 (Tex. Crim. App. 1972); Rutledge v. Stat~, 458 S.W.2d 670 

(Tex. Crim. App. 1970). However, article 15.26 does require the officer, 

upon request, to show the warrant to the arrestee as soon as possible. 

Rule 7:3.02 eliminates the requirement of a direct request on the assumption 

that the arrestee can receive a copy of the warrant without placing an 

undue burden on the officer of the department. 
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Rules 7:3.03 and 7:3.04 tie into Code of Criminal Procedure article 

15.17(a). Article l5.17{a) requires that the arrestee appear before a 

magistrate. (See Code Crim. Pro. Ann. art. 15.18.) It also obligates the 

magistrate, not the arresting officer, to inform the arrestee of his 

Miranda rights. Therefore, without interrogation, the officer need not 

give the Miranda warnings. Nevertheless, a department may decide to 

institute a policy of giving such warnings even whe~ no interrogation 

will occur. Such a policy might minimize challenges to the admissibility 

of statements the defendant may make unexpectedly or voluntarily. 
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SECTION FOUR: LOCAL ARRESr WARRANTS FOR MINOR TRAFFIC OFFENSES 

7:4.01. In executing ,q Zocally issued arrest warr~at for a nn:nor traffic 
offense (not including negligent homicide, reckless drivin~, or drug or 
alcohol offenses), and in Ueu of taking the pe1:'son into austody, a poUCG 
of1.icer may telephone the subject of the WQ2'~nt and'request him to pre­
sent himself voluntarily at the police department within a [reasonP-bte 
time] • 

Although a law enforcement agency may wish to expand this practice to 

other minor offenses, Rule 7:4.01 operates only in cases of minor traffic 

violations. Although not a substitute for the execution of the warrant, 

it only applies to the procedure by which the person gets taken into 

custody. For example, then the person has substantial ties to the juris­

diction, the minimal risk of flight and danger to the community does not 

require a full-custody arrest by the officer. A voluntary surrender 

satisfies the order of the court, improves police efficiency, and protects 

the interest of the community. Of course, if the person fails to show 

up, he subjects himself to arrest in the regular manner. 
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SECTION FIVE: ARREST WARRANTS FROM OTHER TEXAS JURISDICTIONS 

7:5.01 •. If an officer has knowledge that another Texas law enforcement 
agency holds a vaZid arrest warrant for a particular person, that officer 
may arrest that person. If an officer seeks to arrest such person, he 
shaU: 

(a) 

(b) 

(c) 
(d) 

Arrest and book the person named in the warrant, in accordance 
with these rules and department procedures; 
Notify the agency holding the warrant that this department 
executed the warrant and give the location of the arrestee; 
Have the arrestee appear before an appropriate magistrate; and 
Hold the arrestee as the magistrate prescribes, until releasing 
the arrestee to the custody or charge of the department holding 
the warrant. 

An officer shall also execute an arrest warrant telegraphed under the 
authority of an appropriate nonlocal Texas magistrate. (For further 
reference, see Code crim. Pro. Ann. arts. 15.06, .07, and .08.) 

7:5.02. If the department holding the warrant does not take custody of 
the arrestee within 10 days after the execution of the warrant, or 
if that department at any time indicates that it will not take custody 
of the arrestee, :)"A holding department wiU release the arrestee. 

This section prescribes the procedure for officers executing warrants 

issued by Texas courts sitting outside the local jurisdiction. In these 

cases, the officer usually has either received information from another 

law enforcement agency that an arrest warrant is outstanding against some 

person or the offic2r has lawfully detained a person on an unrelated matter 

and, through a routine record check, discovers that the person is wanted 

on a warrant. Under Rule 7:5.01, the officer may, after verifying the 

information received, proceed immediately to take the person into custody. 

Verification should involve checking with the department holding the warrant 

by radio or telephone to determine that the information ;s accurate and 

current. 
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Under Rule 7:5.01(c), the arrestee must appear before a local magis­

trate in order'to comply with Texas Code of Criminal Procedure articles 

15.16 and 15.17. The department holding the warrant must receive notice 

of the arrest so that it can cancel the warrant and take custody of the 

arrestee. However, if that department fails to do so within the 10-day 

statutory period (Tex. Code Crim. Pro. Ann. art. 15.21), the pl"isoner 

must be released (Rule 7:5.02). 

As noted in the last sentence of Rule 7:5.01, an officer must execute 

an arrest warrant forwarded by tel egraph if a proper magi strate! issued 

it. The details of this special situation appear in Texas Code of Criminal 

Procedure article 15.08. 
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SECTION SIX: OUT-Of-STATE WARRANTS 

7:6.01. Whenever any offiaer has p~obable aause to believe that a person 
stands aharged of a felony in another state~ the offiaer shall: 

(a) Arrest that person~ and 
(b) Bring the arrestee before a magistrate of the county where he 

was arrested (to identify the arrestee as the person named in thG 
warrant and to notify the arrestee of the aharges against him)~ 
and 

(a) Notify the department holding the warrant of the arrest. 

7:6.02. An offiaer shaZl not execute a misdemeanor arrest warrant issued 
outside Texas. 

Although Texas officers cannot arrest under the authority of an out­

of-state'warrant, they nevertheless may act under the authority of the 

Uniform Criminal Extradition Act to make an arrest IIwithout a warrant 

upon reasonable information that the accused stands charged ll of a felony 

in another state. Tex. Code Crim. Pro. Ann. art. 51.13(14). The 

Uniform Criminal Extradition Act (art. 51.13(7)) provides that the 

Governor of Texas, at the request of the other state, may sign a fugitive 

felon's warrant of arrest. An officer may also arrest a fugitive under 

an arrest warrant issued by a Texas magistrate on complaint made to the 

magistrate concerning escape from justice or out-of-state offenses. 

Code of Criminal Procedure articles 51.03,51.13(13). 

In addition, common law subjects fugitives to arrest and detention . 

.stallings v. Splain, 253 U.S. 339,341 (1920). In general, an officer may 

arrest a fugitive from another state as long as the arresting officer has 

probable cause to believe that the suspect has committed a felony in 

another state. Thus, the arrest can occur even if there is no arrest 
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w~:rant for him in that state and all steps necessary for his rendition 

have not been taken. (For a general discussion of warrantless arrest 

procedures, see Chapter Five on Arrest ~~ithout a Warrant.) 

The common law rule providing for the arrest of persons suspected 

of crimes committed in other states extends only to crimes considered 

felonies where they were committed. In the case of a fugitive, officers 

must necessarily rely on indirect information, usually through official 

law enforcement channels (such as the National Crime Information Center). 

Therefore, the courts have upheld arrests based on a broader standard of 

probable cause for fugitives. 5 Am. Jur. 2d Arrest sec. 47 (1962 & 

Supp. 1980). 

Under Code of Criminal Procedure article 51.13, section 14, an officer 

can arrest "without a warrant upon reasonable information that the accused 

stands charged in the courts of a State with a crime punishable by death 

or imprisonment for a term exceeding one year. II See, e. g. , 

State v. Klein, 25 Wis. 2d 394, 130 N.W.2d 816 (1964), cert. denied, 380 

U.S. 951 (1965). On the use of police radio broadcasts, see Merriweather 

v. State, 501 S.W.2d 887 (Tex. Crim. App. 1973). 
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SECTION SEVEN: CHANCE ENCOUNTERS 

'1:'1.01. Whenever an officer lawfully stops or otherwise detains and 
identifies a person, he may concurrently initiate a records check to 
determine whether any arrest warrant is outstanding against that person. 
(See Chapter Nine on Stop-and-Frisk.) 

'1:'1.02. To conduct a records check, an officer may detain a person (who 
he has laWfully stopped) for a reasonable period of time. 

(a) For a routine records ch~ck by radio, telephone, teletype, or 
computer terminal, the detevttion should not exceed more than 
[30] minutes. 

(b) However, detention may exceed [30] minutes (but not more than a 
total of [60] minutes) if the officer has a reasonable suspicion 
that a warrant is outstanding but, because of unusua~ circum­
stances, the officer does not receive the requested information 
within that time period. 

'1:?03. An officer may prevent a person detained for a warrant check 
from leaving the officer's presence. 

(a) 

(b) 

The person may be required to wait in the officer's vehicle, in 
his own vehicle, or in some other convenient place. 
The person may be frisked if the officer reasonably suspects 
that he may be armed. (See Chapter Nine on Stop-and-Frisk.) 

This section would apply, for example, in an on-the-street encounter 

in which the officer has lawfully stopped the person on some unrelated 

matter and, through a routine records check; discovers the existence of 

the warrant. The officer may not stop a person solely to determine if 

a warrant is outstanding; but where the stop or detention is otherwise 

lawful, and the officer may require the person to identify himself, the 

officer may have the records checked to determine whether the person is 

"wanted. II Terry v. Ohi 0, 392 U. S. 1 (1968). See Chapter Ni ne on Stop­

and-Frisk . 
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The person has no right to prevent the officer from discovering 

that he has been charged with a crime. However, the manner of the 

detention lTiust be reasonable. Under Rule 7:7.02, the officer may only 

detain the person for a records check for only a fixed and limited time 

under normal circumstances (e.g., 30 minutes). Current communications 

technology should make a fixed time of less than one hour adequate to 

determine if a warrant does exist. However, the officer may extend the 

detention period in unusual circumstances under Rule 7:7.02(b). Such 

circumstances might involve, for example, emergency breakdowns in com­

munications which prevent contact with the necessary authorities. Rule 

7:7.03 sets out additional guidel.ines for a reasonable detention to 

conduct a warrant check. If the officer reasonably suspects that a 

person is armed or dangerous, he may frisk that person. Terry v. Ohio, 

392 U.S. 1 (1968). 
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SECTION EIGHT.: PLANNED EXECUTIONS Qlf ARREST WARRANTS 

7: 8. 01. Prior to executing an arrest warrant "raid~ /I the officer in 
charge shall notify his chief of police (or the chief's designee) [and 
the district attorney's office (or the police legal advisor)]. 

7:8.02. The time of day for executing the arrest warrant shaZl be based 
on the following rules: 

(a) 

(b) 

(c) 
(d) 

(e) 

Execute during daylight~ unless circumstances make this dangerous 
or impractica l. 
Execute when the person named in the 'Warrant is most likely to be 
present. 
Execute when resistance is least expected and best controUed. 
Minimize the inconvenience to other persons who may be on the 
premises~ unless other circumstances make this impractical. 
Balance the safety~ effectiveness~ and convenienaeof the office 
and the occupants. 

7:8.03. An officer may serve the warrant at any place~ public or private~ 
where the individual named is reasonably believed to be located. 

7:8.04. Officers need not execute the warrant at the first possible 
opportunity to do so~ but may choose the time and place in accordance wit 
Rules 7:8.02 and 7:8.03. However~ an officer shall not select the time 
and place of arrest solely to create the opportunity to conduct a search 
incident to the arrest~ or to embarrass~ oppress3 or inconvenience the 
arrestee. 

7:8.05. Only peace officers will generally participate in the execution 
of an arrest warrant. However3 when appropriate~ the officer in charge 
may permit a police legal advisor and a member of the district attorney's 
office to accompany the officers during the execution of the arrest war­
rant. When necessary to the success of the arrest warrant execution3 the 
officer in charge may permit technical experts (e.g.~ a locksmith) to 
participate in such execution. 

7:8.06. An officer shalZ not use force to enter a private premises to 
execute a misdemeanor arrest warrant. 

7:8.07. In general3 when seeking to enter a private premises3 an officer 
shaZl ring the doorbell or knock on the door3 announce his identity and 
purpose3 and demand admittance. He shalZ then wait3 for a reasonable 
time under the circumstances3 to be admitted. While executing a felony 
a~rest warrant3 however3 if an officer reasonabZy believes that exigent 
c~rcumstances exist which would unduly jeopardize his safety or the 
security of the person sought3 the officer need nat announce his identity 
and purpose before entering private premises. 

continued 
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7:8.08. If an offiaer must make a foraible entry~ the offiaer shall enter 
the premises by the least foraeful means possible under the airOl@stanaes. 
Although entry may neaessarily inalude breaking a door or window~ an offi­
aer must strive to infliat as little damage as possible to the premises. 

7:8.09. Whenever an offiaer must foraibly enter private premises to 
exeaute a felony arrest warrant~ the offiaer in aharge of the operation 
shall have enough offiaers present~ and take other appropriate measures 
to proteat the safety and seaurity of all persons present. To identify 
the group aB offiaers~ at least one fuZly uniformed (or otherwise readily 
identifiable) offiaer should lead the entry into the premises. 

7:8.10. After foraibly entering private premises to exeaute a felony 
arrest warrant~ offiaers shall immediately seaure the premises by looat­
ing~ and aontrolling the movement of~ all persons who reasonably appear 
to present a threat to the safety of the offiaers. Offiaers shall also 
aontrol any objeat whiah may be used as a weapon. An offiaer may frisk 
any person who the offiaer reasonably suspeats may have a weq,pon aonaealed 
upon his person. 

7:8.11. Any detention~ warrantless arrest~ frisk~ searah~ seizure~ or 
use of forae,aonduated in aonjunation with the exeaution of an arrest 
warrant shaU aonform to the rules governing suah aativi ties. 

7:8.12. An offiaer shall leave the premises at least as seaure as when he 
entered~ for example~ by leaving it in the hands of a responsible per'son 
or by loaking all doors and windows. 

This section describes the procedures officers should fo110w when 

executing arrest warrants in planned operations, or "raids," in which the 

department believes that the named person is at a particular place within 

the jurisdiction. In general, the rules assume that the person may know 

he is being sought by the police, and might resist or avoid capture if 

possible. The coordination requirement of Rule 7:8.01 is explained in the 

commentary accompanying Rule 8:5.01 in Chapter Eight on the Execution of 

Search Warrants. 
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Texas Code of Criminal Procedure article 15.23 permits an arrest 

lion any day or at any time of the day or night. II Nevertheless, Rule 7:8.02 

establishes a preference for executing an arrest warrant during daylight. 

An explanation of this pref ' erence appears 1n the commentary accompanying 

Rule 8:3.02 in Chapter Eight on the Execution of Search Warrants. 

Rule 7:8.04 prevents timing an arrest warrant execution as a ruse to 

conduct a warrantless search. See Amador-Gonzalez v. United States, 391 

F.2d 308 (5th Cir. 1968). While the primary considerations are the Success­

ful arrest and safety of all persons involved, when multiple (and equally 

propitious) opportunities to arrest eX1'st, the 1 t' f se ec 10n 0 time and place 

should minimize the hardship to the defendant and those associated with him. 

Rule 7:8.05 restricts who can participate in an arrest warrant execution. 

The explanation of this rule appears in the commentary accompanying Rule 

8:5.02 in Chapter Eight on the Execution of Search Warrants. 

Rules 7:8.06 and 7:8.07 implement, and expand upon, Texas Code of 

Criminal Procedure article 15.25: 

In case of felony, the officer may break 
dow~ the door of any house for the purpose of 
mak1ng ~n,arrest~ if he be refused admittance 
after glv1ng not1ce of his authority and purpose, 

However, as upheld in Rodriguez v. Jones, 473 F.2d 599, 607 (5th Cir.), cert, 

denied, 412 U.S. 953 (1973), an officer may dispense with the announcements and 

seek immediate entry if exigent circumstances exist or the subject obviously 

already knows the officerls purpose, In general, circumstances become 

Ilexigent" if the announcement would increase the officerls peril or risk 

the subjectls escape. 

Rule 7:8.08 establishes the general policy of using the least amount 

of force necessary to acccmplish the obJ'ect1've. E t ' n er1ng private premises 
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to execute an arrest warrant can prove extremely hazardous and unpredictable. 

Therefore, Rule 7:8.09 (along with Rule 7:8.01) mandates adequate planning 

Many such operations have resulted in unnecessary tragedy and preparation. 

ff' 'the "raiding when persons on the premises mistook plain-clothes 0 ,cers,n 

ed Therefore, Rule partyll as dangerous criminals and resist~nce occurr . 

7:8.09 attempts to avoid this hazard by requiring at least one of the 

wear a un, 'form or be otherwise easily identifiable officers in the party to 

as a police officer. 

Under Rule 7:8.10, officers .must quickly secure the premises by finding 

all occupants and frisking those who present an apparent danger to the 

officers. A further discussion of this procedure appears in the conmentary 

accompanying Rule 8:5.05 in Chapter Eight on the Execution of Search Warrants. 

Rule 7:8.12 requires the officers to take reasonable steps to secure the 

d For additional discussion, see the commentary premises they have entere . 

accompanying Rule 8:5.07 in Chapter Eight. 
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SECTION NIlNE: DISSHlINATION OF WARRANT INFORMATION 

7:9.01. Whenevep a magistpate of [the ZoaaZ jurisdiation] issues an 
apY'est wo.Y'Y'ant, the information BhatZ be enteY'ed into Texas CY'ime Informa­
tion CenteY' (TCIC) and NationaZ CPime Information CenteY' (!:1CIC), in 
aaaoY'aanae with estabZished guideZines. 

7:9.02. WheneveY' an offiaep BuaaessfuZZy exeautefl an aY'Y'est wo.Y'pant he 
shaZZ take appY'opY'iate measupes to aanaeZ aZZ information regapding the 
existenae of that waY'Y'ant, in aaaOY'aanae with.estabZished guideZines. 

Modern police communication systems promote the effectiveness of law 

enforcement agencies by disseminating information regarding arrest warrants, 

Thus, state and national computer networks store data regarding II wanted 

persons II which all law enforcement agencies can receive instantly. However, 

to achieve effective use and to prevent misuse, these data systems must 

contain current information. Therefore, each department should adopt and 

enforce rules regarding the updating of information. Rule 7:9.01 attempts 

to ensure that information on new warrants achieves proper dissemination 

throughout the department and enters the interdepartmental information 

system. This section incorporates the existing procedure of each department. 

Rule 7:9.02 should prevent data in the system from becoming II stale. 1I 

Unless the information regarding the existence of a warrant is deleted 

from the system when the person is apprehended, he may be improperly picked 

up a second time. This section makes it the duty of any officer who 

actually executes the warrant to ensure that he takes all appropriate 

steps to delete the information. 
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SECTION .TEN: EXECUTION OF LOCAL WARRANTS BY OTHER DEPARTI>lENTS 

7:10.01. Whenever another law enforcement agency within Texas holds a 
prisoner on a warrant from this department, this department shall either 
pick up the prisoner withi'n five days or not;ify the holding department to 
release him. 

7:10.02. Whenever ,an out-of-state department notifies this department 
that the out-of-state department has executed an arrest warrant held by 
this department, and is holding the person arrested, this department 
shall immediately pursue extradition proceedings. 

Rule 7:10.01 implements Texas. Code of Criminal Procedure article 15.21. 

Although article 15.21 provides ~ 10-day limit, modern communication and 

transportation facilities permit a 5-day goal. With a 5-day limit, the 

department holding the prisoner will not be burdened, and the department 

holding the warrant will have the prisoner in its custody sooner. This 

also promotes society·s interest, in affording a prompt hearing to each 

accused. 

Rule.7:l0.02 requires the appropriate officer to recomnend extradition 

proceedings when an out-of-state law enforcement agency apprehends a 

person wanted on a Texas warrant. An extradition proceeding is the proper 

method to return the prisoner to Texas, as set forth in Texas Code of 

Criminal Procedure article 51.13. 
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CHAPTER EIGHT 

EXECUTION OF SEARCH WARRANTS 

r-----------------------------------------------------,---------.;,--------~ 
SECTION ONE: DEFINITIONS 

8:1.01. CurtiZage - The yard and buildings which relate to domostic 
ac,tivities and surround a residence or dwelling place, generally includ­
ing garages, sheds, outhouses, driveways, barns, fenced-in: a!'e(~s around 
the house, and the like. It does not include vehicles, commerc'Yial busi­
ness structures, or open fields surrounding a residence. For apartments 
or multi-unit duJellings, it also does not include fire eS('Japes,~ lobbies, 
or common hallways. 

8:1.02. Exigent Circumstances - An emergency or unforeseen oClOurrence 
or combination of circumstances which requires an offi,cer to (lOt immedi­
ately. For example, exigent ciz>cumstances may exist -;:f: 

(a) A wanted suspect may escape, or 
(b) Bodily injury may occur, or 
(c) Evidence will be lost or destroyed, or 
(d) Serious damage to property, real or personat" may ol::?cur. 

8:1.03. Mere Evidence - Property or items (but not I::?ontrabana or a 
.fruit or instrumentality of a crime) constituting evidence of an 
offense or tending to show that a particular person commi,tted an 

1

0ffense. 

8:1.04. Nexus - Probable cause whiah, by connecting meJ~e evidence to 
an offense, permits an officer to seize mere evidence eVlm if the search 
warrant does not describe it. 

8:1.05. Probable Cause - That total set of apparent; facts and eircum­
stances based on reasonably trustworthy information which would warrant 
a prudent person (in the position of and with the knowledge of the 
particular peace officer) to believe something, for ex~?le, that a 
particular person has committed some offense against: the law. 

8: 1.06. Reasonable Suspicion - An officer's rational beUef, based on 
credible and articulable information and circumstances, t';hat Bomething 
may be true (e. g., that a person might be armed or involved in past, 
present, or future criminal activity). (See Chap tel' Nine on stop­
and-F'J:>i.sk. ) 

(continued) I 
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8:1.0? Searah Warrant - A ~itten order~ issued by a magistrate (on a 
showing of probabZe aause) and direated to a peaae offiaer, aommanding 
him to searah for any property or thing and to seize the same and bring 
it before suah magistrate. 

The definition of "curtilage" draws principally on Worth v. State, 

111 Tex. Crim. 288, 12 S.W.2d 582 (1928). Although the concept of 

Ilcurtilage ll has ancient origins, it remains in use today. ~,Cantu v. 

State, 557 S.W.2d 107 (Tex. Crim. App. 1977). Rule 8:1.02 defines 

"exigent circumstances ll to include only emergencies which require an 

officer to act immediately and justify the officer's failure to seek 

routine warrant procedures. In determining whether exigent circumstances 

exist, an officer should consider all relevant factor's such as: 

(a) Time and type of premises; 

(b) Nature and severity of any offense involved; 

(c) Actions and numbers of all persons invol ved in the activity; 

(d) Natural and physical conditions (such as weather and geography) 
which miight interfere with routine search warrant procedures; 

(e) Availahility to the officer of equipment, tools, man-
power, reinforcements, and other resources; and 

(f) Information acquired from informants, personal observation, 
or official channels. 

The definitions of "mere evidence" and "nexus" relate to each other. 

"Mere evidence" describes property which an officer can seize, even 

though the search warrant does not describe that property, if the officer 

has a reasonable basis to believe that a "nexus" exists between that 

property and the particular crime. Chambers v. State, 508 S.W.2d 

.(Tex. Crim. App. 1974). "t~ere evidence" falls under subsection (10) 
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of article 18.02 of the Texas Code of Criminal Procedure. "Mere 

evidence" would not include contraband or an instrumentality or fruit 

of a crime. 

For example, assume that a search warrant directs an officer to 

search for and seize, at a particular premises, a particular rifle 

allegedly used in an armed robbery of a jewelry store. While executing 

that search warrant, an officer can only search for that rifle. He 

may seize that rifle when he finds it. However, during his search for 

that rifle, he finds a hidden cache of jewelry. He may seize that 

je~/elry as "fruit" of the crime (property acquired by theft). He may 

also seize, as contraband, a switchblade knife he finds. In addition~ 

he may also seize a plaid shirt if he reasonably believes that a nexus 

exists between that particular shirt and the armed robbery. Thus, if 

he happened to know that the suspect in that crime wore an identical 

shirt while committing the robbery, he has the requisite probable cause 

to seize that shirt even though it is only "mere evidence." 

The definition of "probable cause II sets fot'th the traditional meaning 

under national and Texas law. ~,Beck v. Ohio, 379 U.S. 89 (1964). 

Rule 8:1.06 defines "reasonable suspicion" with commonsense terms. The 

definition of "search warrant" tracks the statutory language of article 

18.01 of the Texas Code of Criminal Procedure. 
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SECTION TWO: GENERAL DUTIES 

8:2.01. Unless permitted under the rules of Chapter Six on Warrantless 
Search and Sei2ure" an officer shall never conduct a search or seize 
property without a search warrant. 

8:2.02. An officer shall never alter the information on any search 
waITan t in any manner. 

8:2.03. An officer shall presume that any search warrant" which appears 
in proper form" is valid. To be in proper form and valid on its face" 
a search warrant must: 

(a) Run in the name of "The State of Texas"; 
(b) Identify the property to be seized and the person" 

place" or thing to be searched; 
(c) Command any peace officer of the proper county to 

conduct the search immediately; and 
(d) Be dated and signed by the magistrate. 

8:2.04. An officer shall execute a valid search warrant as provided by 
law and by these rules. 

8:2.05. If the search warrant lacks proper form" the officer shall not 
execute it but shall return it to the magistrate who issued it. A war­
rant lacks "proper form" -if it appears on its face to be incorrect or 
if it contains significant errors in identifying the place to be 
searched or the property to be seized. 

8:2.06. Whenever an officer executes a search warrant" he shall bring 
it with him to the scene and exhibit it to the person" if any" in 
charge of the premises. 

8:2.07. In order to obtain consent -to search" or otheruise" an officer 
shall never falsely represent to any person that a search warrant has 
been issued or that the officer can obtain a search warrant. 

The fourth amendment of the United States Constitution prohibits 

"unreasonable searches and seizures. 1I The Texas Constitution (art. I, 

sec. 9) reaffirms this principle. A warrant procedure, based on a show­

ing of probable cause made before a neutral magistrate, protects individual 

rights. Thus, save a few important exceptions, a peace officer must have 

a warrant in order to conduct a search. Mancusi v. DeForte, 392 U.S. 364 

VIII-4 

'r I • Ct· 

.-

- ---------- ~---

( 

P) \. ~ 

~ 
\ 

I 
j 

! 
l. 
" \ 
f 

I 
f 
I 

I , 

./ 
'}, .-

";, 

(1968). Even as to the exceptions, the grounds for the search (if intended 

t? discover evidence of a crime) must meet or surpass the standard of 

probable cause that a magistrate would apply in issuing a warrant. E.g., 

Stoddard v. State, 475 S.W.2d 744 (Tex. Crim. App. 1972). Rule 8:2:01, there­

fore, requires an officer to search either under a warrant or within the 

limits of the rules on warrantless search, which discuss these exceptions. 

Officers should be familiar with the property for which a magistrate 

may issue a search warrant. Texas ~od f C . . 1 P d v e 0 rlmlna roce ure, article 18.02, 
reads as follows: 

A search warrant may be issued to search for and seize: 

(1) pr~perty acqui red by theft or in any other manner 
WhlCh makes its acquisition a penal offense; 

(2) property specially designed, made, or adapted for 
or commonly used in the commission of an offense; 

(3) arms and munitions kept or prepared for the purpose 
of insurrection or riot; 

(4) weapons prohibited by the Penal Code; 

(5) gam~ling devices or equipment, altered gambling 
equlpment, or gambling paraphernalia; 

(6) o~scene materials kept or prepared for commercial 
d~stribution or exhibition, subject to the addi­
tlonal rules set forth by law; 

(7) drugs kept, prepared, or manufactured in violation 
of the la\'/s of this state; 

(8) any property the possession of which is prohibited 
by law; , 

(9) implements or instruments used in the commission 
of a crime; or 

(10) property or items, ex~ept.the personal writings 
by the accus~d, constltutlng evidence of an 
offense or constituting evidence tending to show 
that a particular person committed an offense. 
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.. Rules 8:2.02 and 8:2.03 recognize that a search warrant is a court 

order directed at a peace officer. Rule 8:2.02 states the requirements 

of Texas Code of Criminal Procedure article 18.04. An officer has to 

obey the warrant, if it appears valid on its face. Tex. Code Crim. Pro. 

AM. art. 18.06(a). Only the magistrate may correct errors in the warrant; 

an officer has no authority to alter a warrant in any substantial term. 

Newburn v. Durham, 10 Tex. Civ. 'App. 655, 32 S.W. 112 (1895). (For a 

background discussion, see Search Warrant Execution, a volume in the 1974 

Model Ru1 es for Law Enforcement Seri es of the Coll eg,e of Law of Ari zona 

State University and the Police Foundation.) 

The rules for executing search warrants have many similarities to 

the rules for arrest warrants. They differ significantlys however, 

regarding personal possession of the warrant at the time of execution. 

Although Texas law (Tex. Code Ctim. Pro. Ann. art. 15.26), as in most 

states, provides that an officer need not have personal possession of 

an arrest warrant in order to execute it, no comparable language refers 

to search warrants. This leads to the presumption that the officer must 

have possession of the search warrant when he executes it. Rules 8:2.01 

and 8:2.06 comply with this presumption as a sound policy. Requiring the 

officer to have the search warrant in hand while executing it reduces the 

risk of error in identifying the place or property named in the warrant. 

Since search warrant executions are rarely accidental or unforeseen, this 

possession requirement does not unduly burden the officer. 

Rule 8:2.07 should prevent the type of situation that occurred in 

Bumper v. North Car.olina, 391 U.S. 543 (1968), where officers misrepresented 

that they had a search warrant in order to obtain consent to search. The 

US Supreme Court held that such consent was not voluntarily given. 
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SECTION THREE: TIME OF SEARCH 

8:3.01. A seaPch waPpant shaZZ be executed as soon as ppacticaZ aftep it 
is peceived3 but in no event mope than thpee (3) whoZe days aftep the 
magistpate issues it. In caZcuZating the days aUowed fop execution3 the 
day of issuance and the day of execution aPe excZuded. 

8:3.02. The time of day fop executing the seaPch waPpant shaZZ be based 
on the foZZowing ~Zes: 

(a) 

(b) 

(c) 

(d) 

(e) 

Execute during dayZight3 unZess cipcumstances make 
this dangepous OP imppacticaZ. 
Execute when the ppopepty to be seized is most 
UkeZy to be ppesent. 
Execute when pesistance is Zeast expected and best 
contpoZZed. 
Minimize the inconvenience to pepsons who may 
be on the ppemises to be seaPched3 unZess othep 
cipaumstances make this imppacticaZ. 
BaZance the safetY3 effectiveness3 and con­
venience of the officep and the occupants. 

A search warrant, unlike an arrest warrant, does not have an indefinite 

lifespan. For an arrest warrant, once probable cause exists to believe that 

someone committed an offense, that probable cause rarely dissolves. However, 

while probable cause may exist to believe that at a certain time a certa'in 

thing is at a certain place, there is often no reason to believe that it 

will remain at that place indefinitely (unless the item cannot be moved). 

Therefore, the law in most states establishes an automatic expiration period 

for search warrants. 

Thus, Texas Code of Criminal Procedure article 18.07 sets a limit of 

three (3) days for the execution of a search warrant. The issuing judge 

may require that it be executed earlier; in any case, officers may not 

unnecessarily delay the execution. Tex. Code- Crim. Pro. Ann. art. 18.06. 

However, failure to comply with a statutory time limit may not be an 
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error of constitutional magnitude. A search warrant execution after 

72 hours, therefore, may not invalidate the search unless the delay 

prejudiced the defendant. Smith v. ~tate, 478 S.W.2d 518 (Tex. Crim. 

App. 1972). Since prejudice is determined "after the fact," officers must 

adhere to the statutory restrictions. Although Texas Code of Criminal 

Procedure article 18.06 states that an officer should execute a search 

warrant "without delay," officers (as with arrest warrants) need not 

execute a search warrant at the first available opportunity. They may, 

within reason, choose the moment which will allow them to conduct the 

search safely and effectively. 

The law of many states restricts the execution of search warrants to 

daylight hours, without special permission from the issuing magistrate. 

In addition, Rule 4l(c}(1) of the Federal Rules of Criminal Procedure states 

that a search "warrant shall be served in the daytime, unless the issuing 

authority, by appropriate provision in the warrant, and for reasonable cause 

shown, authorizes its execution at times other than daytime •... II 

Texas, however, has no such requirement. Nevertheless, for safety and 

convenience, unless special circumstances exist, daylight execution is 

praferable. See United States ex rel. Bayance V. r~yers, 398 F.2d 896 

(3d Cir.1968). Note that the convenienc~ of the department is not an 

express consideration. An officer should not execute the search warrant 

when he believes that the property sought is not on the premises. In 

fact, execution of a search warrant under such circlJrYlstanC-9S might inval idate 

the warrant. Rule 8:2.02(b) seeks to avoid this difficulty. 
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SECTION FOUR: SCOPE OF SEARCH 

8:4.01. An officep shaZl only execute the seapch wappant and make the 
seapch at a pZaae descPibed in the 'l.iJar'pan-/;. 

(a) An offioep may seapoh aU buildings op stY'1A.otuPes~ 
within the cuptilage of the desopibed place~ whepe 
the items sought may be kept. 

(b) If a wappant desopibes the place to be seapohed 
as a limited poption of lapgep ppemises~ the offioep 
may not extend theseapoh to othep~ unnamed poptions. 

(0) The seapoh iwappant should specify any vehioles to be seapched 
at the ppemises. If it does not~ an offioep shall not 
seapoh vehicles found upon the ppemises unless the offioep 
has independent ppobable oause and exigent oipoumstanoes 
exist. 

8:4.02. An officep shall only seapch fop items named in the seapch 
wappant. An officep shall not seapch those places op things which 
could not contain oP conceal the items descPibed in the seapch wappant. 

8:4.03. An officep may seize items not named in the seapch wappant~ but 
discoveped duping a lawfuZ seapch~ if he found the items in a place 
peasonably within the scope of the seapch~ and he has ppobable oause to 
believe they ape: 

(a) 
(b) 
(0) 
(d) 

8:4.04. 

(a) 

(b) 

(0) 

(d) 

(e) 

Contpaband~ 
Fpuit of a opime (stolen ppopepty)~ 
EVidenoe of a opime~ OP 
Instpumentalities of a cpime. 

An officep may seapoh a peps on found upon the ppemises: 

Inoident to an appest of that pepson~ in aooopdanoe 
with Seotion Six of this ohaptep; 
If the wappant gives the name and useful desopipti~n 
of that pep30n (e.g.~ usually the ownep OP pepson ~n 
chapge of the ppemises); 
If the wappant 8recifies~ e.g.~ '~ny pepson3 OP pepsons 
unnamed~ found on the ppemises"; 
If the officep has peasonable suspioion that a paptioulap 
pepson is apmed and endangeps the offioer OP othep pepsons 
(in aooopdanoe with Rule 8:5.06); OP 
Toppevent the disposaZ OP oonoealment of any in­
stPUments~ aptioles~ 01~ things paptioulaply des-
oPibed in the wappant~ if the offioep has a peason-
abLe suspi(rion that the pepson may have such items 
on his pepson. In deter·mining whethep peasonable 
suspicion exists offioeps should oonsidep: 

(continuedl 
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(1) The nature and physical, quaUty of the item 
sought., 

(2) The ease with which the item may be disposed 
of if so aonceaZed., 

(3) Whether the officer has 'located the item on 
the premises., and 

(4) The reZationship of the person to the premises 
(such as owner., resident., visitor) and to those 
in control, of the premises. 

A search warrant must identify the place to be searched with enough 

particularity for the officers to distinguish it from other places in the 

area. Ex parte Flores, 452 S.W.2d 443 (Tex. Crim. App. 1970). The warrant 

extends to all parts of the place namQd, which generally includes all places 

or buildings within the "curtilage" of the named place. Welch v. State, 154 

S.W.2d 248, cert. denied, 315 U.S. 808 (1941). However, a search warrant 

that specifies the places to be searched with great detail may invalidate 

a search of a place not so named, even if the searched place lies within 

the I curti1age." Riojas v. State, 530 S.W.2d 298 (Tex. Crim. App. 1975). 

Thus, when appropriate, the warrant should include the phrase "including all 

other structures and places on the premises." In particular, some courts 

may not consider automobiles as part of the curtilage of a building. There­

fore, a search warrant for a general search of a premises should generally 

specify any vehicles on that premises. Of course, an officer might have 

independent grounds to search an automobile. See Chapter Six on Warrantless 

Search and Seizure. 

A search warrant for the seizure of certain items only authorizes a 

search of places which could cohtain those items. Thus, an officer executing 

a warrant to seize a stolen sofa would have no authority to look in a cookie 
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jar, but could look in the garage. On the other hand, a search warrant for 

narcotics would authorize a search of both the cookie jar and the garage. 

This principle produced Rule 8:4.02. 

Rule 8:4.03 discusses when an officer may seize items not named in 

the search warrant. Case law is inconsistent on this point. However, 

under the prevailing view, an officer lawfully executing a search warrant 

may seize contraband (i.e., property for which possession itself is a 

crime) aiscovered incident to the search. Valdez v. State~ 472 S.W.2d 754 

(Tex. Crim. App. 1971); see Abel v. Uni~ed States, 362 U.S. 217 (1960). 

This view also extends to instrumentalities and evidence of a crime. Chimel 
. 

v. California, 395 U.S. 752 (1969); Warden v. Hayden, 387 U.S. 294 (1967). 

The principle also applies to property reasonably believed to be stolen. 

Tex. Code Crim. Pro. Ann. art. 18.16. Moreover, an officer can seize 

mere evidence not described in the search warrant if a reasonable basis 

eXl£ts to believe that there is a nexus between the evidence and a 

particular crime. Chambers v. State, 508 S.W.2d 348 (Tex. Crim. App. 1974). 

Cady v. Dombrowski, 413 U.S. 433 (1973), supports this approach. 

Rule 8:4.04 states when an officer may extend the search to occupants. 

This right is clear where specified in the warrant. Tex. Code Crim. Pro. Ann. 

art. 18.04. A warrant to search a premises does not automatically give the 

authority to search persons found upon those premises at the time of the 

execution. Ybarra v. Illinois, 444 U.S. 85 (1979); State v. Bradbury, 

109 N.H. 105, 243 A.2d 302 (1968). An officer, lawfully on the premises, 

who reasonably suspects that a person may present a danger to the officer, 

may frisk him for weapons. Terry v. Ohio., 392 U.S. 1 (1968). 
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An officer may also search someone on the described premises if it 

reasonably appears that the items named in the warrant are concealed on his 

person rather than in some physical structure. Particularly in narcotics 

cases, the narcotics seller often has the contraband with him at all times, 

rather than deposited in some hiding place. It would be illogical to allow 

the person to defeat the search warrant by carrying his narcotics in his 

pocket rather than putting them in a drawer. People v. Pugh, 69 Ill. App. 

312, 217 N. E. 2d 557 (1966). However, a person I s mere presence at the time 

of the search does not create grounds for searchih~ him. Circumstances 

must indicate that the items sought are on the person Qf someone at the 

premises. State v. Bradbury, 109 N.H. 105, 243 A.2d 302 (1968). 
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SECTION FIVE: SEARCH PROCEDURE 

8: 5. 01. ppior to executing a search wa!'rant "raid" the officer in 
charge shaZZ notify his chief of poZice (or the chief's designee)[and 
the district attorney's office (or the poZice ZegaZ advisor).] 

8:5.02. OnZy peace officers wiZZ generaZZy participate in the execution 
of a search warrant. However, when appropriate, the officer in charge 
may permit a poZice ZegaZ advisor and a member of the district attorney's 
office to accompany the officers during the execution of the search waY'­
X'ant. When necessary to the success of the seaX'ch 'Warrant execution, the 
officer in chaX'ge may peX'mit technical experts (e.g., a Zocksmith) to 
paX'ticipate in such execution. 

8:5.03. The officer in charge shaZZ take appX'opriate measures to insure 
the safety and security of fellow officers, the items sought, and any 
peX'sons at i;he scene of the eXf!cution. 

8:5.04. An officeX' sr~Zl enter the pX'emises by the Zeast forcefuZ means 
possibZe undeX' the circumstances. 

(a) Subject to the exception in RuZe 8:5.04(b), 
when seeking to enteX' a private pX'emises, 'an 
officeX' shaU X'ing the dooX'bell or knock on the 
door .• announce his identity and purpose, and 
demand admittance. He shaU then wait, for a 
X'easonabZe time undep the circumstances, to be 
admitted. 

(b) If, in the view of the officeX' in charge,-axigent 
ciX'cumstances exist which unduZy jeopaX'dize the 
safety and security of the officeX's, the items 
sought, OX' peX'sons in the aX'ea, an officer shaU 
enter the premises by the most efficient means 
p08sibZe. However, although entry may necessariZy 
incZude breaking a door 01' window, an officer must 
strive to inflict as littZe damage as possibZe to 
the premises. 

8: 5.05. When necessaX'y, an officer shall fiX'st enter the building 01" 
othel~ premises and Zocate and contl~ol the movement of aU persons who 
hinder the seaX'ch or might pose a thX'eat to safety. The officers shalZ 
aZso Zocate and contX'oZ aZZ items which might be used as weapons. An 
officer may fX'isk any peX'son who the officer X'easonabZy suspects may 
have a weapon conceaZed upon hia person. The officers shouZd inform 
aZZ persons not needed at the search scene to vacate the premises for 
a reasonabZe peX'iod of time. ' 

(continued) 
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(a) An officer shalZ use the least amount of force 
necessary to secure the premises. 

(b) An officer shall~ as soon as practicaZ~ display the 
search ~~rant~ and explain the reason for the 
search. 

(c) As soon as the officers secure the building~ all 
unneeded officers should leave the area. 

8:5.06. After securing the premises~ an officer shall search for the 
items named in the search warrant. When possible~ a team of two 
officers shouZd search a single room or area. 

(a) 

(b) 

(c) 

(d) 

(e) 

An officer shaZl diligently attempt to prevent and 
minimize damage to the premises and property. 
An officer shall confine the search to places that 
could conceal the items sought. 
lJu:ping the course of the search~ the officer 
in charge shall keep a record of the date and 
time~ the areas examined~ who examined them~ the 
items seized~ and where each seized item was found. 
Each officer shall safeguard the admissibility of 
aU seized property by protecting the "chain of 
evidence": The officer who actuaUy seizes a 
particular item shall mark that item with his _ 
initials and the date and time. That officer shaU 
then turn over all seized items to the single of­
ficer in charge of the search. As to aU items 
seized~ the officer in charge shall furnish a de­
scriptive receipt to the person fl'om whose posses­
sion or controZ they were taken. (If no such person 
is present~ leave the receipt in a logical and 
conspicuous pZace in the premises.) The officer 
in charge shatZ complete the "return" to the 
search warrant by attaching to it an 'inventory 
of ,the items seized. The, officer shatZ a~so 
deliver the completed "return" to the mag7-S-
-{;rate. 
The office in charge shatz mark aU seized items as 
evidence and delive.r them to the [department evidence 
locker], 

8:5.07. An offiaeX' shatz leave the premises at .Zeast as secure as .when 
he entered~ for example~ by Zeaving ~hem in the hands of ~ respons7-ble 
person or by locking all doors and W7-ndows. Unless unav07-dable~ an 
officer shalZ not Zeave the premises in disorder or disarray caused 
by the search. 

8:5.08. A search warrant authorizes only one search of a premises. 
ThU3j an officer cannot search the premises again under th~ same 
warrant once he has executed the 1JJaz>rant and left the prem7-ses. 
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This section prescribes various mechanical and tactical steps to 

improve and standardize execution procedures. For example, Rule 8:5.01 

requires internal coordination and commun'ication. Particularly in larger 

departments, large-scale search warrant executions, or II ra ids,1I occur 

fairly often. Yet each raid is unpredictable and involves potenti:a1 

danger. The unit which conducts an investigation and obtains the war­

rant usually makes the IIraid. 1I Rule 8:5.01 eliminates the possibility 

that a unit could plan and execute a raid without informing other super­

visory officers of the department. In general, the disastrous risk of 

other officers interfering in a secret raid outweighs concern for the 

secrecy of the operation. 

Thus, Rule 8:5.01 ensures that command officers, made aware of the 

pending operation, may take steps to avert internal confusion. The 

officer in charge should also notify the police legal advisor or the 

district attorney·s office of a search warrant raid so that he may in­

vestigate and offer advice on any legal complications which may arise. 

The district attorney, who will often have to prosecute the case de­

veloped by the search warrant, may wish to attend the search warrant 

execution. Although each police department has its own territorial 

jurisdiction (sometimes expanded through interlocal assistance agreements), 

officers often go outside their jurisdiction to execute a search warrant. 

(Note that IIjurisdictionll may not be the same as the political boundaries 

of a city, town, or village. E.g., Tex. Rev. Civ. Stat. Ann. art. 999 

(Vernon Supp. 1963-79).) Nevertheless, whenever practical, communication 

and coordination between departments is advisable. 

Considerations of safety and security require that only essential per­

sonnel generally participate in a search warrant execution. (This policy shuns 
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reliance on Texas Code of Criminal Procedure article 18.08 which permits 

an officer to "call to his aid any number of citizens in his county" who 

are "bound to aid in the execution.") Rule 8:5.02 gener~lly prohibits non­

police personnel; such as press or media representatives, from accompanying 

officers. This rule also serves to prevent unfair pretrial publicity. 

When necessary, or with the chief's authorization, outside persons may 

accompany the officers. Thus, for example, the district attorney and 

the police legal advisor would often have a legitimate reason to go along, 

as would technical experts such as a locksmith. Strict rules cannot govern 

the tactical aspects of the raid. However, Rule 8:5.05 places the responsi­

bility on the officer in charge of the operation to assure that it is well­

planned and carefully executed. 

The moment of entering a premises is the most dangerous part of execut­

ing a search warrant.·At that point, an officer faces the greatest resis­

tance and is least able to control the situation. Even when an officer 

expects to enter without force, he must be prepared for resistance. Never­

theless, an officer must not "overreact" to the potential for danger or 

treat ~verywarrant execut'ion as- a hostile encounter. The way the police 

conduct a search-may cause an otherwise reasonable search to violate due 

process of law. As stated in Buckley v. Beaulieu, 104 Me. 56, 71 A. 70, 

72 (1908), 1I 0fficers must not allow their zeal and beliefs to blind them 

to the rights of owners and occupants of the dwelling house they search." 

As in most states, Texas law (Tex. Code Crim. Pro. Ann. art. 18.06(b)) 

requires officers to announce their purpose before executing a search 

warrant. However, at common law, where exigent circumstances increase the 

officer's peril 'or.frustrate the search and seizure, the officer may dispense 
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with the announcement. Ker v. California, 374 U.S. 23 (1963); 

Rodriguez v. Jones, 473 F.2d 599 (5th Cir.), cert. denied, 412 U.S. 953 

(1973). Nevertheless, the mere allegation that the search warrant 

identifies narcotics or other destructible evidence does not establish 

grounds for a "no-knock" entry. ~,People v. Gostelo, 63 Cal. Rptr. 10, 

67 Cal. 2d 586, 432 P.2d 706 (1967). An officer who believes that a 

"no-knock" entry will be necessary should spell out in the affidavit 

supporting the warrant those circumstances which require an unannounced 

entry. If the exigent circumstances only arose at the time of execution, 

the officer's report should explain the factors which required the un-

announced entry. 

At least one of the first officers into the building should wear a 

uniform. (or other readily identifiable article of clothing) in order to 

identify the search party as police officers. However, no law establishes 

this requirement. They should locate and control the movements of any per­

sons who may pose a threat to the safety of the execution process. They 

should also locate and control any items which might be used as weapons 

against them. Methods for accomplishing this will vary according to the 

circumstances, but it may help to gather all persons in one place and to 

observe them during the search. Since "controlling" a person may be 

deemed an "arrest," officers must exercise care in such situations. 
. ~ 

The best procedure involves first eliminating danger to the officers and 

then simply asking the occupants who have no connection to the search to 

leave voluntarily for a reasonable time. This will reduce hostilities and 

po~sible constitutional violations. See Ybarra v. Illinois, 444 U.S. 85 

(1979). 

The general procedures of Rule 8:5.06 should also reduce confusion, 

identify responsibility, maintain the chain of evidence, and eliminate 
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unne9~ssary damage. Rule 8:5.06(e) seeks to secure compliance with making 

a proper "return" in accordance with Texas Code of Criminal Procedure article 

18.10. In a large-scale search, or i'raid," a pol ice department may find it 

advisable that the search party not include members of the security party. 

This should reduce confusion and clarify responsibility by assigning an 

officer only one task. Keeping the search party small also reduces the 

likelihood of damaging the chain of evidence. 

After executing the search warrant, the officers have a responsibility 

to secure the premises or to leave the premises in the care of a responsible 

person. Although a search warrant authorizes the police department to enter 

and search the premises, it does not allow officers to abandon the build­

ing to vandals or to the elements. The police have a duty not to inflict 

unnecessary damage, including damage which results even indirectly from negli­

gent acts. Therefore, the officers must leave the premises at least as secure 

as when they entered. 
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(1 SECTION SIX: ARRESTS DURING SEARCH 

8:6.01. In cases of combined waPrants oommanding both arrest and search 
at a premises". or where an ~fficer reasonably suspects that an occupant 
may be named ~n an outstand~ng aPrest warrant" an officer may require 
any person on the searched premises to identify himself in order to 
determine.whether the aPrest warran~ names that person. An officer may 
also requ~re any person on the prem~ses" who witnessed the search or 
aPrest" to identify himself. 

8:6.12. During the search" an officer may inadvertantly find and seize 
con~raband or some other item which gives the officer probable cause to 
bel~~ve that ~ offe~se has been committed. This evidence may also 
prov~de an off~c~r w~th probable cause to obtain an arrest warrant for 
one or more part~aular persons on the searched'premises. Whepe the 
officer finds it i~racticaZ to obtain a warrant" he shouZd foZZow the 
puZes of Chapter F~ve on Arrest Without a Warrant. 

8:6.03. An offioer may aPrest any person who attempts to escape or 
who forcefully resists or interferes with the lawful execution of a 
search warrant. 

8: 6 .. 04. .An o:(ficer m~y a'lso aPrest anyone on the premises who refuses 
to ~dent~fy hunsel,f" ~f the officer has at 'least a reasonabZe suspicion 
that such person has committed an offense. 

8:6.05. An officer shall make aZZ aPrests in accordance with the appli­
cable pules in Chapter FiVe on Arr'est Without a Warrant and in Chapter 
Seven on Execution of Arrest Warrants. 

Texas Code of Criminal Procedure article 18.03 states that a search 

warrant may also order someone's arrest. In addition, independent of the 

search, an arrest warrant may be outstanding against someone, including 

a person whose property is to be searched. 

Therefore, while executing a search warrant, an officer may require 

identification from any person on the premises who he reasonably suspects is 

the subject of an outstanding warrant or is involved in criminal activity. 

The procedure, analogous to a "stop-and-frisk" detention for investigation, 

requires only reasonable suspicion, not probable cause. An officer may 

develop a reasonable suspicion about a person based on the nature of the 
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unlawful activity allegedly occurring on the premises, that person's 

relationship to those premises, and the likelihood of that person's 

involvement in the unlawful activity. Texas Penal Code section 38.02 

makes it an offense if a person "intentionally refuses to report or gives 

a falsa report of his name and residence address tc a peace officer who 

has lawfully stopped him and requested the infoirmation. il However, this 

statute would viOlate the fourth amendment unle"s the officer had at 

least a reasonable suspicion that the person was ~ngagec! 0\' had engaged 

in criminal conduct. Brown v. Texas, 443 U.S. 47 (1979). 

A search that yields evidence that illegal activity if~ occurring on 

the premises provides an officer with probable cause to arrest persons 

in control of the premises. With probable cause, ar officer can also 

ordinarily arrest Visitors on such premises, ~ersons who resist or 

interfere with the execution of the warrunt, or who unlawfully fail to 

identify themselves, may also be arresteci. Unless an officer has 

reasonable suspicion that a person has som~ involvement in criminal 

'activity, nci law requires that person to iden'i:ify himself. Residents and 

guests on the premises do not become automatic 5IJSpects by the issuance 

of a search warrant. 
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CHAPTER NINE 

STOP-AND-FRISK 

An officer may initiate a "stop-and-frisk" based on less than 

probable cause, for the purpose of investigation, crime prevention, and 

crime detect·ion. Despite the need for police to have "stop-and-frisk" 

authority, until the landmark case of Terry v. Ohio~ 392 U.S. 1 (1968), 

the courts in most jurisdictions excluded from evidence everything 

found during a "frisk." 

Although a stop-and-frisk does not equal an "arrest-and-search)" it 

still involves a significant state intrusion into a citizen's fundamen-

tal right of privacy. Therefore, federal and state courts strictly 

limit the scope of an officer's authority in this area. The officer 

must have specific articulable facts to warrant the intrusion of a 

"stop." Milton v. State, 549 S.W.2d 190 (Tex. Crim. App. 1977). An 

officer cannot base a stop on an inarticulate hunch, suspicion, or mere 

good faith. Talbert v. State, 489 S.W.2d 309 (Tex. Crim. App. 1973). 

Once an officer has probable cause to arrest, the rules of this 

chapter cease to apply. However, since probable cause may arise in the 

course of an investigatory stop-and-frisk (e.g., if the officer finds a 

concealed weapon) this chapter often ties directly into other chapters. 

Although the law in this area remains in flux, an officer will improve 

his chances for staying within legal bounds if he can justify his in­

trusive actions by citing specific and articulable factors on which he 

reasonably relied. 
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[Research Note: For a general discussion of stop-and-frisk issues, 

see J. N. Ferdico~ Criminal Procedure for the Law Enforcement Officer 

275-301 (1979). The work of the American Law Institute in A Model 

Code of Pre-Arraignment Procedure, section 110.2 and Commentary at 262-

88 (1975) (hereinafter cited as ALI Model Pre-Arraignment Code), pro­

vides a scholarly background to these issues. In addit'!on, the 1974 

~1odel Rules for Law Enforcement Series published by the C'::Jllege of Law 

of Arizona state University and the police Foundation includes a volume 

entitled Stop and Frisk.] 
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SECTION· ONE: DEFINlTIONS 

9:1.01. Access Apea - The aPea (also known as the "aPea of immediate 
contpol") into which a pepson rrright peadily peach in ozodep to gpab a 
weapon. 

9:1.02. Apmed - Cappying a weapon OP othep object capable of i~flicting 
death OP sePious 'bodily injupy. 

.9: 1.03. Fpisk - Japgon pefepPing to a weapons seaPch of a pepson 
genepally lirrrited to a patdOwn of his outep clothing to ensupe the 
safety of the officep and otheps. 

9~1. 04. Nonsuspect - A pepson who an officep has no peasonable sus­
picion to believe is involved in any cPirrrinal activity. 

9::1.05. FPobable Cause - That total set of appaPent facts and oipcum­
stances based on peasonably tpustwopthy infoT'mation which would wappant 
a p'Pudent peps on (in the position of and with the knowledge of the 
papticulaP peace officep) to believe something~ fop example~ that a 
papticulap peps on has committed some offense against the law. 

9: 1 .. 06. Reasonable Suspicion - An officep's pational beZief~ based on 
cpedible and aPticulable infoT'mation and cipaumstance8~ that something 
may be tI'Ue (fop example~ that an offense may have occupped OP that a 
papticulap pepson may have committed an off~nse). 

9: 1. 07. stop - A tempopary investigative, detention~ genepaZZy in­
cluding limited field questioning~ of a suspect. 

9:1.08. Suspect - A pepson who an officep peasonably suspeots of 
involvement in cpiminal activity. 

A "frisk" (Rule 9:1.03) refers to a limited weapons search of a 

suspect who the officer reasonably believes is armed and dangerous. 

Terry v. Ohio, 392 U.S. 1 (1968). Ordinarily, frisking the suspect's 

"person" satisfies the protective purpose of the limited weapons search. 

However, circumstances may require an officer to extend the weapons 

search to the suspect's "access area" (Rule 9:1.01). For example, to 

provide for his own safety, he may have to make a limited weapons 
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search of a suspect's purse or the "access area" beneath a suspect's 

seat. For a further di scussion, of -the concept of."access area, II see 

section Four of this chapter and section Three of Chapter Six on War-

rant1ess Search and Seizure. 

Rule 9:1.05 defines "probable cause" in accordance with case law. 

An extended discussion of this definition appears in Chapter Five on 

Arrest Without a Warrant. Section Three of this chapter contains a de­

tailed presentation of the concept of IIreasonable suspicion" (Rule 

9:1.06). A "stop" (Rule 9:1.07), although a "seizure" under the fourth 

amendment, falls short of being an "arrest" (as defined and discussed in 

Chapter Five on Afrest ,Without a Warrant). Although the distinction 

between a IIstop" and an "arrest" can become vague, Section Three of this 

chapter attempts to clarify the demarcation. 
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SECTION TWO: INTERVIEWING NONSUSPECTS 

9:2.01. Although an offiaep shall not apbitpaPily stop a nonsuspeat~ 
an offiaep may enaountep and bPiefly intepview anyone if the aipaum­
stanaes make ,the intepview 11easonable. (A nonsuspeat has the Pight to 
pefuse to stop and answep any questions.) 

9:2.02. Unless his identity is obvious~ an offiaep shall identify him­
self when he initiates an intepview. 

9:2.03. An offi~ep shall not fpisk op detain a nonsuspeat against his 
will. Howevep~ if the intepview op othep aipaumstanaes ppovide an offiaep 
with peasonabZe suspiaion that an individuaZ is invoZved in apiminal 
aativity~ the offiaep may detain that pepson as a suspeat. 

An officer has complete freedom to contact anyone and begin a 

conversation, provided the officer acts reasonably and can justify the 

encounter. Such lawful encounters rely upon the voluntary compliance of 

the citizen. An officer, however, has no automatic or affirmative duty 

to advise a citizen of his right to decline the interview and move on. 

An arbitrary interview, absent adequate articulable justifications, 

subjects subsequent police actions to constitutional attack. 

IX-5 

,.' 
~ 



SECTION THREE: STOPS FOR QUESTIONING 

9:3.01. An officer may stop and question a person (incZuding a pedes­
trian or motorist) who he reasonabZy suspects lnay be invoZved in past~ 
present~ or future criminaZ activity. If an officer has ZawfuUy stopped 
someone~ that person commits an offense if he refuses to report or faZse­
Zy r@ports his name and residence address. 

9:3.02. UnZess his identity is obvious~ an officer shaZZ identify him­
seZf when he stops a person for questioning. 

9:3.03. To the extent necessary and reaso~te~ an officer may use 
Zimited~ nondeadZy force to prevent a suspect from Zeaving the scene of 
a ZawfuZ st;op. 

9:3.04. Before an office; ;tops a pepson for questioning~ he mus~ be. 
abZe to descpibe specific suspicious conduct or circumstances to Just~fY 
that stop. For exampZe~ the foZZ~~ing factors (generaZZy a combination 
of one o~{' more of these factors) might contribute towards justifying a 
stop: 

(a) 
(b) 
(c) 

. (d) 
(e) 

(f) 

The suspect is making evasive op fuptive movements; 
The' suspect fits a "wanted" notice; 
The suspect has a feZony record; ., 
The suspect is near the scene of a recentZy co~tted c~me; 
The suspect's actions~ cZothing~ vehicZe~ or presence appear 
unusuaZ for the time or the pZace; and 
The officer observes some other factor or has received infonma­
tion (even if anonymous) which Zinks the suspect to criminaZ 
activity. 

9:3.05. In evaluating a person's suspiciousness~ an officeF shouZd reZy 
on rd,s training and experience. 

9:3.06. An officer must balance the Zevel of his susp~c~ons and the 
seriousness of the offense against the extent of interference with the 
stopped suspect. 

9:3.07. Subject to Rule 9:3.11~ an officer may detain a person he Zaw­
fuZZy stopped for a reasonabZe Zength of time to: 

(a) Verify his identification~ 
(b) Account for his conduct~ 
(c) Account for his presence~ and 
(d) Ascertain whether a crime occurred. 

9:3.08. If the questioning remains brief~ casuaZ~ and reZativeZy neutraZ 
and noncoercive~ an officer need not infonm the suspect of his Miranda 
Fights. However~ if the questioning begins to focus on the susPf!ct (e.g.~ 

contlnued 
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by becoming an accusatory interrogation regarding a specific offense) the 
officer GhaZl cease the questioning orinfonm the suspect of his Miranda 
rights before proceeding. 

9:3.09. An officer may infonm a ZawfuZZy stopped suspect that the officer 
wiZZ consider~ in detenmining whether probabZe cause exists to aprest that 
suspect~ the suspect's refusal or inabiZity to produce identification or 
otherwise satisfactoriZy answer the officer's questions. However~ inabil­
ity to produce identification is not an offense. 

9:3.10. UnZess he receives authorization from his supervisor~ an officer 
shaZZ reZease a suspect if the officer cannot deveZop probabZe cause to 
arrest the suspect within a reasonabZe time [e.g.~ 30 minutes]. 

An officer has the right to approach a person to investigate crim­

inal behavior even though he lacks probable cause to arrest. E.g., 

I~rry v. Ohio, 392 U.S. 1 (1968); Sibron v. New York, 392 U.S. 40 (1968); 

Peters v. New York, 392 U.S. 40 (1968); United States v. Edwards, 469 

F.2d 1362, 1364-65 (5th Cir. 1972). However, under the fourth amendment 

of the US Constitution, an officer cannot freely and arbitrarily detaih, 

int~rrogate, and search any individual. The fourth amendment only 

permits Ireason-ab1e" searches (including IIfrisks") and seizures (in­

cluding IIstopSIl). 

Thus, 1 aw enforcement (i. e., crime prevention, detection, and 

investigation) must not overstep constitutional boundaries. Unfortu­

nately, no statute or case law clearly marks these boundaries. This 

complex and sensitive area of the law remains in flux and packed with 

unanswered questions. However, existing case law does provide certain 

direction for making II stop-and-frisk li decisions. Not surprisingly, 

deciding IIreasonablenessll requires balancing the IIsuspicious factsll and 

the general public interest in law enforcement against the degree of 
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intrusion into individual personal liberty. 

As stated in Rule 9:3.01, in order to stop someone, an officer must 

reasonably suspect that person of criminal activity. A "stop" stands 

the best chance of surviving judicial scrutiny if the officer makes a 

complete record of every factor which, in light of his experience, 

contributed to his decision. .Texas Penal Code section 38.02(a) states: 

A person commits an offense if he intenti~nall~ 
refuses to report or gi ves a false report of hl s name 
and residence address.~to a peace officer who has law­
fully stopped him and requested 'the information. 

For an analogous rule, see ALI Model Pre-Arraignment Code, section 110.2 

(l)(b) and Commentary at 262-88. However, to comply with the fourth 

amendment, an officer can only apply section 38.02 when he has at least 

a reasonable suspicion that connects the person with criminal conduct. 

Brown v. Texas; 443 U.S. 47 (1979). The authority to stop a mere wit­

ness-to an offense (see the title of section 38.02) is questionable. 

Once an officer lawfully stops someone, the officer may ask him a limited 

array of questions (Rule 9:3.08). United States v. Salter, 521 F2d 

1326 (2d Cir. 1975). 

Texas case law on "stops," regrettably, has not paved a consistent 

path to follow. In large part, hOIl/ever, the problem stems from the 

inconsistent use of legal terms, rather. than, from fundamental changes in 

logic. For example, in Brown v. State, 481 S.W.2d 106, 110 (Tex. Crim. 

App. 1972), the court states: "Probab1e cause for an officer to detain 

a person temporarily for investigative purposes exists where the circum­

stances reasonably indicate that a particular person either has [com­

mitted] or is preparing to commit a crime." The use of the term "probable 

cause" creates unnecessary confusion. The term "reasonab1e suspicionll 
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eXRresses the same idea but with less confusion. (Bentsen v. State, 576 

S.W.2d 374, 375 (Tex. Crim. App. 1978), also appears to confuse IIreason­

able suspicion" with IIprobable cause. lI
) 

An officer's suspicions need not link a suspect to a particular 

crime. However, a court may refuse to acknowledge a "high crime" label 

applied to a large area and used by an officer to justify a broader 

latitude for "stopping" individuals. E.g., Talbert v. State, 489 S.H.2d 

309, 311 (Tex. Crim. App. 1973). The officer must point to specific, 

articulable, and concrete facts. E.g., Amorella v. State, 554 S.W.2d 

700 (Tex. Crim. App. 1977); Faulkner v. State, 549 S.W.2d 1 (Tex. Crim. 

App. 1976). Thus, in citing "high-crime areas,1I an officer must refer 

to a specific location and a particular type of crime. E.g., Wallace 

v. State, 467 S.W.2d 608 (Tex. Crim. App. 1971). 

Rule 9:3.04 presents a partial list of factors which an officer 

might consider in his decision to stop someone. An officer can justify 

a stop by showing how the suspicious factors, when analyzed together, 

were inconsistent with innocent behavior. To demonstrate the reason-

ableness of a stop, the officer must artiCUlate concrete facts which 

would have led a prudent person (with the officer's training and expe­

rience) to conclude that the stopped person appeared to have a connection 

with criminal activity. This standard also applies to automobile stops. 

Delaware v. Prouse, 440 U.S. 648 (1979). In Prouse, the us Supreme 

Court held that it was unconstitutional to stop a motorist arbitrarily 

to check his driver's license or vehicle's registration if no traffic 

violation occurred or other valid reason existed. A systematic alter­

native (e.g., stopping evel~yone) could pass constitutional muster. 
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A person's appearance will often alert an officer that something 

appears awry. Peculiar or unusual clothing, however, will rarely in 

itself justify a stop (or a: frisk). For example, in Baker v. State, 478 

S.W.2d 445 (Tex. Crim. App. 1972), officers stopped and frisked two 

barefooted, shabbily dressed youths with extremely long hair. The frisk 

yielded a switchblade knife. The court, however, held (at 449) the 

evidence inadmissible because lithe over'all circum~tances" did not fur­

nish the officers "wi·th a valid Istop and frisk ' situation." 

An officer who sees a person who the officer knows has a record of 

several arrests for burglary or robbery acting "suspiciously" has pro­

bably developed the basis for a "stop." Thus, in Baity v. State, 455 

S.W.2d 305 (Tex. Crim. App.), cert. denied, 400 U.S. 918 (1970), an 

officer observed the defendant, a man he knew had numerous arrests for 

theft and burglary, with appropriate suspicion. When the officer saw 

the defendant enter an alley, back out, and then walk away rapidly with 

his coat pulled tight, the officer acted reasonably when he stopped and 

interrogated him. The court (at 308) said: 

In the case at bar the experienced officer 
observed in the downtown business area a series 
of acts in the early morning hours, each of them 
perhaps innocent in itself but which when taken 
together with the officer's previous knowledge 
of the appellant warranted further investigation. 
In fact, it would have been poor police work for 
the officer to have failed to investigate appel­
lant's behavior further. Surely it cannot be 
argued that a police officer should refrain from 
making any investigation of suspicious circum­
stances until such time as he had probable cause 
for arrest. 

The court noted that the officer had served 13 years on the police force. 

The US Supreme Court had recognized this factor in Terry, by stating 
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that "in light of [the officer's] experience" he could interpret seem-

in91y innocent behavior and conclude that criminal activity was afoot. 

This principle produced Rule 9:3.05. 

As recognized in Rule 9:3.04(f), an officer's suspicions about an 

individual often arise from a report by another citizen. In Adams v. 

Wi 11 i ams, 407 U. S. 143 (1972), the US Supreme Court upheld an offi cer IS 

stop-and-frisk of a man based on a report of wrongdoing made by an 

informant the officer knew. However, the citizen who provides the 

information must give the officer articulable reasons for his suspicions 

linking a particular person to criminal activity. Thus, in Hinson v. 

State, 547 S.W.2d 278 (Tex. Crim. App. 1978), the operator of a truck 

rental business alerted a sheriff of his suspicions about two men to 

whom he had rented a truck. The court held the sheriff's stop of the 

two men invalid because the sheriff had insufficient facts on his own 

and had not received sufficiently specific facts from the rental operator. 

Rule 9:3.10 provides guidance on when a "stop" becomes "custodial" 

and triggers Miranda rights. Miranda applies if questioning becomes 

accusatory and continues after a temporary detention becomes coercive. 

E.g., Orozco v. Texas, 394 U.S. 324,326 (1969). In addition, providing 

Miranda warnings after making an unlawful investigatory stop (or arrest) 

does not break the causal chain to permit inadmissible testimony into 

evidence. ~rown v. Illinois, 422 U.S. 590 (1975). 

Rule 9:3.10 does not fix a maximum "holding" time [e.g., 30 minutes]. 

Fixing a time limit has obvious benefits and drawbacks. However, a de­

partment may find that a reasonable and workable maximum interval will 

eliminate most potential for abuse without interfering with an appropriate 
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ihvestigation. (See the ALI Model Pre-Arraignment Code t sec. 110.2(1) 

and Commentary at 283 t which sets a 20-minuta limit.) 
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SECTION FOUR: FRISKS 

9:4.01. An officer ma.y frisk a suspect he ZawfuZZy stops onZy if 
the officer reasonabZy suspects that the suspect is a~ed and dangerous. 
If approp:l'1:ate to protect himseZf or others3 an officer may f~isk such 
suspect immediateZY3 without providing an opportunity for the suspect to 
identify himseZf or expZain his presence. 

. , 

9:4.02. Before an officer frisks a sUSpect3 he must be abZe to describe 
specific factors which produce a reasonabZe suspicion that the suspect 
is ~ed and dangerous. In combination with the factors underZying the 
stop (RuZe 9:3.04)3 the foZZowing factors might contX'ibute towards 
justifying a fX'isk: 

(a) The suspect attemPts to f'lee from the officer when stopped3 
(b) The suspect faiZs to produce vaZid identification3 
(c) The suspect refuses to exp'lain his actions or presence or 

offers a faZse or unbeZievabZe storY3 
(d) A corrpanion of the suspect is ~ed3 
(e) The suspected crime invoZved the use of a weapon3 
(f) The suspect has a suspicious buZge in his. cZothing or 

atterrpts to conceaZ an Object3 and 
(g) , The officer has received information that the suspect 

customaX'iZy or occasionaZZy carX'ies a weapon. 

9:4.03. When practicaZ3 before an officer begins a frisk3 he shouZd 
have the suspect remove and set aside any hand-ca:l'X'ied or simiZar 
items (e.g.~ packages3 pU:l'seS3 pa:l'ceZs3 shouZder bags3 knapsacks3 
briefcases). After the fX'isk3 if the officer stiZZ reasonab'ly suspects 
that the suspect is dangerous and that such items couZd be readiZy 
opened and may conceaZ a'weapon3 the officer shouZd atterrpt a 'limited 
weapons search (e.g' 3 squeezing f'lexibZe items or opening injtexibZe 
items) of those items before retu:l'ning them. 

9:4.04. 'An officer sha'lZ end the frisk as soon as he no 'longer 
reasonab'ly suspects that the suspect is a:l'med and dangerous. 

9:4.05. When appropriate under the ci:r:aumstances3 an officer who has 
ZawfuZ'ly stopped a suspect may order that suspect to exit his vehic'le 
or othe:l'Wise to move a reasonabZe distance to a safer 'location (e.g' 3 
away from a crowd3 out of a dark aZZey) before frisking him. An 
officer may make a limited weapons search of the suspect's access 
a:l'ea if the officer reasonabZy suspects that the access area contains 
a weapon which endangers the officer or others. 

9:4.06. WhiZe conducting a fX'isk3 if an officer reasonabZy suspects 
that an object he fee'ls or othe:l'Wise discovers is a weapon3 he may 

(continued) 
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pemove that object fop closer examination. (If the pemoved object is 
a weapon and the suspect has no exemption which per.mits him to caPpy 
aweapon~ the officep shaZZ arrest the suspect~ inventopy the weapon as 
evidence~ and conduct a fuZZ search of the aprestee.) (If the removed 
object is contpaband~ op other seizabZe property~ the officep shall 
arpest the 'suspect~ inventory the seized property~ and conduct a fuZZ 
seaPch of the arpestee.) 

In Terry v. Ohio, 392 U.S. 1,27, the US Supreme Court set out limited 

authority for a protective frisk by law enforcement officers: 

. . . there must be a narrowly drawn authority to permit a 
reasonable search for weapons for the protection of the police 
officer, where he has reason to believe that he is dealing 
with an armed and dangerous individual, regardless of whether 
he has probable ,cause to arrest the individual for a crime. 

Adams v. Williams, 407 U.S. 352 (1972), established three grounds for a valid 

frisk: (a) the stop must be lawful, (b) the officer must reasonably 

suspect that th~ person is armed and dangerous to the officer or to 

others, and (c) the frisk procedure must relate to the production of 

weapons. As indicated by the rules within this section, an officer cannot 

automatically frisk each suspect he stops, even if each stop were lawful. 

Thus, an officer must be able to justify a frisk by pointing to 

articulable facts which would have led a prudent person, with the officer's 

training and experience, to have a reasonable suspicion that the suspect 

was armed and dangerous. E.g.,. Haley v. State, 480 S.W.£d 644 (Tex. Crim. 

App. 1972). 'This makes the frisk ilreasonable" as required by the US 

Constitution's fourth amendment. Without such facts, a court may declare 

the {risk unconstitutional. 

For example, in Davis V. State, 576 S.W.2d 378 (Tex. Crim. App. 1978), 

a store employee called the sheriff after observing the defendant loitering 
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out.side the store for most of the morning. The 'respond'ing deputy observed 

that the defendant appeared unsteady on his feet ana slurred his words. The 

officer· testified that he intended to arrest the defendant for public 

intoxication. However, he did not do so. Instead, upon noticing a bulge 

in a pocket of the defendant's tight pants, the officer demanded the 

defendant to hand over the object causing the bulge. The object was a 

package of marijuana. Although the court found the stop lawful, it 

ruled that the officer lacked specific fncts to create the reasonable 

inference that the defendant was armed and dangerous . 

Under Rule 9:4.01, an officer may make a justifiable frisk of a suspect 

without first giving him any opportunity to exculpate himself from the 

suspicion which led to the stop or the frisk. As a. practical neceSSity, 

an officer must have this right. For example, as Mr. Justice Harlan 

observed in his concurring opinion (392 U.S. at 33) in Terry, lithe right 

to frisk must be immediate and automatic if the reason for the stop 

is an articulable suspicion of a crime of violence. II Similarly, 

in Adams V. Williams, 407 U.S. 143 (1972), the officer justifiably reached 

into the suspect's waistband and retrieved the handgun because the officer 

had a reasonable suspicion that the de~endant was armed and dangerous. In 

fact, a reliable informant had told the officer that the defendant had a 

gun in his waistband. 

The protective weapons search (Rule 9:4.05) of the suspect's access 

area flows logically from the right to frisk. Particularly in automobile 

stops, an officer remains highly vulnerable to an attack with a weapon 

concealed within the suspect's "area of immediate control." Thus, an officer 

may conduct this limited weapons search to protect himself and others. 
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In an auto(,lobile, for examp1e, a suspect may have a weapon hidden under 

the seat, beneath the floor mat or some papers, tucked in the sun visor, 

or in an accessible glove box. E.g., Adams v~ Williams, 407 U.S. 143 

(1972).(machete under suspect's car seat); United States v. Ullrich, 

580 F.2d 765 (5th Cir. 1978) (revolver in holster under suspect's car 

seat). Moreover, it may be necessary for the officer to have the 

suspect leave the access area in order to conduct the protective search 

(e.g., have ~he driver exit his vehicle to check for a weapon under the 

driver's seat). The officer, however, has no right to seek out non­

dangerous contraband or other seizable property or to extend his search 

outside the access area (e.g., in the trunk). In addition, if the 

officer had no reason to frisk the stopped driver, he may not then 

search the access area after the suspect has exited. Government of the 

-------- -----~ --- -------------~ 

". 

Canal Zone v. Bender, 573 F.2d 1329 (5th Cir. 1978). ( 

As noted in Rule 9:4.06, in a properly confined frisk for weapons, 

an officer may seize any contraband and other seizable property (i.e., 

fruits and instrumentalities of a crime and other evidence of an offense) 

he discovers. Evidence found in that manner is admissible. E.g., Adams 

v. Williams (heroin); Peters v. New York, 392 U.S. 40 (1968) (burglar's 

tools). 

IX-16 

" , 

• 

I .. 
j' --,' 

! 

\ 

, 
l' 



, 'I. 

I>:; 

, ' 

\ 

, 
r 

" 

Cr 



-----~----

() 

, , . 

, , 

I 

o 

j 
J 

" I () 
.~ I, 

1 j . " 
. 

----- --

CHAPTER TEN 

HANDLING RAPE CASES 

The Federal Bureau of Investigation reported that 67,131 forcible 

rapes occurred in the United States during 1978, an increase of approxi­

mately 20 percent since 1974. During 1978 alone, 31 out of every 100,000 

females were reported rape victims. FBI Uniform Crime Reports: Crime in 

the United States, 1978, at 14-15. Moreover, these figures do not 

reflect the widely acknowledged high percentage of rapes that are not 

reported to the police. Although no one knows the exact percentage of 

unreported rapes, it probably remains uncomfortably high, conservatively 

estimated at nearly 50 percent. US Department of Justice, Sourcebook 

of Criminal Justice Statistics (1977). 

Although many factors may explain why victims fail to report that 

they have been raped, the treatment victims receive from the police 

always ranks uncomfortably high among the factors cited. Some victims 

do not contact the police because they fear that the investigative, 

medical, and prosecutorial procedures will be as psychologically trau­

matic as the crime itself. Indeed, police have frequently been accused 

of being indifferent, callous, and even accusatory and voyeuristic in 

their dealings with rape victims. 

In response to such criticism, many police departments have insti-

tuted procedures which attempt to insure that the rape victim receives 

sympathetic and understanding treatment. Such treatment not only bene­

fits the victim but also helps the investigation of the case because the 



attitude of the police officer can influence the victim's willingness to 

cooperate in the investigation and prosecution. In addition, growing 

public awareness of sympathetic and professional treatment of rape 

victims by the police should encourage more women to report the offense 

and generally increase publ1c confidence and respect for the police. 

These rules establi sh departmenta.l procedures for handl i ng rape 

cases. They outline how to conduct a thorough prelimillary investigation 

while helping the vfct';.m both physically and emotionally~ This chapter 

focuses primarily on the o~fficer's relationship with the rape victim. 

Consequently, it ddes not cover the technical aspects of the investiga­

tion, such ai the collection of evidence. 

A 1 arge proportibn 'of these rul es have appl i cabi 1 i ty to a broad 

range of· int~ractidn Between 'polite off~cers and the public. For exam~ 

ple, although these rules directly relate to "rape" (i.e., under Texas 

law, a male who engages fri nOh'consensual intercourse with a female (Tex. 

Penal Code Ann. ·sec.2l.02)), "aggravated rape!l (Tex. Penal Code Ann. 

sec. 21.03), and "rape of a child" (Tex. Penal Code Ann. sec. '21.09), 

they would "alSO have considerable relevance when dealing with the vic­

Ums 'of other types of crimes, such as "sexual abuse" (Tex. Penal Code 

Ann~ sec. 21.04), "aggravated sexual abuse" (Tex. Penal Code Ann. sec. 

21.05), "sexu'al abuse'of a child" (Tex. 'Penal Code Ann. sec. 21.10), and 

"indecency with a child" (Tex. Penal Code Ann. sec. 21.11). In parti­

cular, police interaction with victims of "homosexual rape," classified 

as "deviate sexual intercoUl:;se~i' (Tex.· Penal 'Code Ann. sec. 21.01(1)) in 

the crime of "sexual :abuse" 'or "aggravated sexual abuse," might be 

improved by adapting and applying the rules of this chapter to that 

situation. 
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SECTION ONE: GENERAL PROCEDURES 

10:1.01. The officer should attempt to gain the victim's confidence 
and establish a reZationship of trust with her and her family. 

10:1.02. The officer should let the victim know that he has concern for 
helping her as well as in arresting and prosecuting the offender. 

10:1.03. The officer should treat the victim with compassion3 considera­
tion3 understanding3 and patience3 although such sympathy should not 
prevent him from collecting evidence and asking necessary questions. 

10:1.04. When talking to the victim3 the officer should use language 
appropriate to her age3 intelligence3 and education. 

10:~.05. The officer should use inoffensive tePimS when referring to 
vanous Pal·ts of the body (e.g' 3 if appropriate3 use medical tePimS such 
as penis3 vagina3 etc.). 

10:1.06. The officer should never unnecessarily ask the victim to relate 
details of the offense. 

1~:1.0? . The officer should not ask any embarrassing or personal ques­
t~ons wh~ch are irrelevant to the investigation. 

10:1.08. An officer should not appear judgmental or express to the vic­
tim any personal opinion as to why or whether a rape or other offense has 
been commi tted. 

10:1.09. Although an officer should administer appropriate first aid3 he 
s~all never undertake a medical (e.g' 3 pelvic) examination of a rape vic­
t~m. 

The officer's understanding of the victim's emotional condition is 

highly important to the successful handling of a rape case. At all 

times he must remember the psychological effects of rape on its victims. 

It is essential that he view rape as both an emotional and physical 

assault on the victim. Rape frequently leaves emotional scars which can 

lead to marital problems, mental illness, and even suicide. 

A rape is a, brutal violation of a person's body because it deprives 
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fhe victim of both physical and emotional privacy and autonomy. See, 

e.g., Bard &. Ellison, Crisis Intervention and Investigation of Forcible 

Rape, Police Chief, May 1974, at 68. From the outset, the officer must 

express hi~ concern for the victim's well-being. He must gain her 

confidence and let her know that he is there for her benefit and pro­

tection. Though he should remain calm and professional at all times, he 

can demonstrate tolerance, compassion, sympathy, and patience while 

performing his official duties. Charl~, Sex Crime Units, Police Mag., 

Mar. 1980, at 52-61. Establishing good rapport with the victim's family 

can be just as import~nt as developing a good relationship with the 

victim. Family support is often extremely crucial to the rape victim's 

recovery. 

The offi cer shoul'd never cause the vi ctim to feel gui lty because 

she has been raped. In no way should he appear to judge her or her 
" 

actions. He must not appear embarrassed or extremely casual. He should 

. acknowl e.dge the vi ctim I s personal di gnitY by bei ng considerate and 

respectful. He should not reveal his own sexual attitudes, either 

overtly or subtly. 

In accordance with Rules 10:1.04 and 10:1.05, an officer should 

avoid unnecessary reliance on slang or colloquialisms, particularly when 

alluding to matters directly related to the offense. The officer, 

taking his cues from the victim, should discuss the incident by using 

the most appropriate inoffensive terms to suit the circumstances. Use 

of routine medical terms will often minimize embarrassment and enhance 

the professional atmosphere of the investigation. The officer may ask 

questions of a personal nature only if they relate to the purpose of the 
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.i~ye~tigation. For a discussion of the importance of the officer's 

interaction with the victim, see Merchant, Police Assistance to Rape 

Victims, Police Chief, June 1980, at 39-40, 77. 

Similarly, officers should never make ~ rape victim unnecessarily 

relate the details of the offense. Each time a victim recounts the 

details of the rape, she mentally relives the incident. If not properly 

handled, a detailed recounting can amount to a psychological rape. By 

gathering complete information at the proper times, officers can avoid 

putt~ng her through the ordeal of repeated questioning. (In order to 

reduce the need for repetition, at least one department tape-records the 

victim's account of the incident.) 
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SECTION TWO: INITIAL POLICE CONTACT WITH THE RAPE VICnM 

10:2.01. After explaining the importanoe of preserving evidenoe~ the 
offioer shall advise the viotim not to bathe~ shower~ douohe~ or take 
any measures whioh might destroy evidence. 

10:2.02. The first offioer to respond to a rape oomplaint is responsible 
for the preliminary investigation and immediate notifioation of [the 
proper investigative unit]. 

10:2.03. If the viotim requires immediate medioal attention~ the offioer 
should foZZow departmental prooedures regarding the administration of 
first aid and transportation to a hospital. 

10:2.04. Only one offioer should oonduot the preliminary questioning of 
the viotim. In order to minimize embarrassment to th~ viotim and the 
ohanoe for oonjl,ioting aooounts of the viotim' s statements~ .the question­
ing should take plaoe in private (away from all other offioers~ witnesses~ 
relatives~ and onlookers). In the beEJt inteZ'ests of the im'f;'stigation~ 
the offioer may make an exoeption and permit the presence of a person 
whom the viotim speoifioally requ.e8t!~. 

10:2.05. If an investigator is readily available~ the initial offioer 
should not question the viotim in detail about the incident~ but should 
briefly interview her in order to: 

(a) Determine the type of orime that has ooourred~ 
(b) Obtain a desoription of the offender and broadoast a piok-up~ 

if appropriate~ and 
(0) Obtain basio information for beginning an investigation (i.e.~ 

name~ address~ age~ oooupation~ eto.). 

However~ if the responding offioer will oonduot the investigation~ he may 
obtain a detailed aooount of the inoident from the viotim in aooordance 
with Seotion Three of this ohapter. 

The sequence of events in the way a particular police department 

proceeds with a rape case varies markedly among the different departments 

and depends, in large part, on the size of the department. This chapter 

attempts to provide flexible rules but cannot establish universally 

applicable procedures. For example, since each department will have its 
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own approach for investigating a rape case, this chapter always uses 

the more general term "officer,1I even in situations where many larger 

departments would generally deploy an "investigator," a "detective," or 

some other type of specialist. 

The first officer to arrive at the scene of a rape has an important, 

if sometimes limited, role in the investigation. The way he deals with 

the victim can greatly influence the victim's emotional recovery and 

determ~ne whether she will cooperate in the investigation and prosecution 

of the case. Consequently, he must demonstrate that he is there to help 

her. The victim's physical condition should have primary importance to 

the officer. If she does not require immediate medical attention, she 

should be interviewed by only one officer for the immediate purpose of 

obtaining the "information listed in Rule 10:2.05. 

The victim's privacy and emotional comfort should take precedence. 

Thus, the officer should separate the victim from everyone, unless the 

'victim requests someone's presence. Even if the victim makes such a request, 

the officer should only permit the presence of another person if doing so 

will benefit the investigation (e.g., where the victim is a small cl~ild 

who appears afraid to be alone with the officer). The victim may have 

trouble telling a stranger what has happened to her; having others 

listening may only add to her difficulty. Moreover, legal problems may 

arise where more than one person witnesses the same interview. At this 

time, the victim need not relate the details of the rape (and the officer 

should not ask her to do so) if another investigating officer will soon 

be assigned to the. case. This procedure will vary depending on the 

particular department's procedures. Therefore, the officer may require 
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only enough information to determine what type of crime has been com­

mitted and to broadcast a pick-up. 

However, if the first responding officer will also function as the 

investigating officer on the case, he may obtain a detailed and more 

complete account of the incident. Thus, this officer would be function­

ing under the rules of the following section. Regardless of the particu­

lar departmental procedures, the officers will follow the underlying 

poi icy of shielding the victim from needlessly repetitious and detailed 

recountings of the rape. 
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SECTION THREE: tNITIAL INTERVIEW 

10:3.01. -An officer witl be assigned to investigate a rape case as soon 
as possible after the initial complaint. The same officer will3 where 
posaible3 remain with the case from assignment until the close of the 
investigation. 

10:3.02. Where practical3 and subject to personnel availabilitY3 an 
officer should ask the victim if she would prefer to speak with a female 
officer. Whenever possible3 and particularly where the victim specifi­
cally and spontaneously requests to speak to a female officer3 the officer 
should attemp~ to accommodate the victim's request. 

10:3.03. [In situations where the investigating officer differs from 
the responding officer.] ~ior to interviewing the victim3 the officer 
shall obtain the basic investigative information from the officer who con­
ducted the preliminary investigation pursuant to Rule 10:2.05. 

10:3.04. The officer should concentrate on calming the victim and trying 
to minimize her emotional strain and psychological trauma. 

10:3.05. The officer should conduct a brief interview with the victim 
in private3 unless the victim's age 0'1' other circumstances indicate the 
need for the presence of someone else. The officer should: 

(aJ Allow the victim to tell her story in her own words and without 
interruption. 

(bJ Avoid askinfl questions that encourage merely a "yes 0'1' no" 
answer. ' 

10:3.06. The officer should e~pect the victim to omit embarrassing de­
tails about the crime. If such omission occurs3 he shouZd explain the 
need to discuss certain information in order to satisfy the legal aspects 
of the cr~me and to assist the investigation. 

10:3.07. The officer should ensure that the victim is never left alone. 
Except during the actual medical examination3 she should always be accom­
panied by the officer3 a friend3 ,a relative3 0'1' other person of her 
choice. 

10:3.08. ~e officer should inform the v~ctim how to contact available 
local organizations which offer assistance to rape victims. 

Ideally, as soon as possible after the initial complaint, the case 

should be assigned to an officer, preferably one trained and experienced 
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in handling sex crimes. This same officer should remain with the case 

throughout the investigation in order to gain the victim's confidence 

and to establish a close working relationship with her. Oftentimes, how­

ever, the officer who initially responded to the call will also have the 

primary (and, perhaps, exclusive) duty to conduct the investigation. 

Moreover, a department often finds )t impossible to keep the same officer 

working on any given case. The goal of .continuity, particularly in 

regard to direct communications with the victim, should not be disregarded. 
\ 

In most instances, an officer or investigator will be a male, 

since the number of female officers is still relatively small. If,' 

however, the victim asks to speak to a female officer, she should be 

provided with one if one is available. Some departments assign a male 

and a female officer to each case, thus giving the victim an immediate 

choice of interviewer. 

While many rape victims can discuss the details of the crime more 

'easily with a woman than with a man, there may be some advantages in 

having an understanding and sensitive male officer handle the case. 

At a time when the victim may resent and possibly detest men, a sup­

portive male officer can help her overcome this aversion. (Bard & 

Ellison, at 74.) 

Where an investigating officer assumes control of a case, in 

accordance with Rule 10:3.03, the investigating officer should obtain as 

much information as he can from the officer who took the preliminary 

report pursuant to Rule 10:2.05. Doing so will eliminate asking the 

victim repetitiou~ questions. The officer's interview with the victim 

represents another important part of the investigation. Since the 
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victim should have a medical examination as soon as possible, the first 

interview may necessarily be brief; Generally, the officer should 

conduct an in-depth, follow-up interview only after the victim has been 

medically examined and treated and has met her personal needs such as 

washing and changing clothes. (See Section Five on the Follow-up Interview.) 

In the officer's first interview with the victim, he must gain her 

confidence and lay the foundation for mutual cooperation and respect by 

demonstrating his interest in helping and protecting her. In addition, 

he must obtain the information required to determine if and how the 

crime occurred and the direction in which the investigation should 

proceed. Of course, the Way in which a rape victim responds to the 

interview varies, depending in part on the physical condition and indi­

vidual psychological makeup of the particular victim. The following dis­

cussion of various types of responses by victims derives from I11terviewing 

the Rape Victim, IACP Training Key #210 (1974) and Rape Intervention 

'Resource Manual (P. Mills ed. 1977). 

The verbal styles of the victims can range from quiet and guarded 

to talkative and unrestrained. Some victims find it extremely difficult 

to talk about the rape, perhaps because of the personal and traumatic 

nature of the subject or because they become uncommunicative while under 

pressure. Others find relief in discussing the details of the rape. 

Often a victim will alternately exhibit each pattern during the course 

of the interview. 

The two verbal patterns most frequently displayed by rape victims 

during an interview reflect general emotional states commonly associated 

with the psychological effects of rape. The victim may respond to the 
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crime in an expressive manner; that is, she verbally and physically 

exhibits fear, anger, and anxiety. Or, the victim may respond in a 

controlled behavior pattern. In this pattern the victim hides her 

feelings and outwardly appears to be calm, composed, or subdued. Thus, 

a parti~ular rape victim will physically show her feelings: crying, 

shaking, screaming, restlessness, and tenseness may all accompany dis­

cussion of the crime, especially the more painful details. Some women 

may react by smiling or laughing, often to avoid their true feelings. 

Comments such as IIReally, nothing is wrong with me ll combin'ed with laugh­

ter often serve as a substitute for the distressing memory of the attack. 

Rape victims who appear composed and able to discuss the rape calmly 

are usually controlling their true feelings. Presenting a strong 

controlled appearance during personal crises may be the way they cope 

with stress. In some cases, however, the victim's state of calmness 

reflects physical exhaustion rather than a conscious effort to remain 

·composed. Victims frequently have not slept since the previous night 

because most rapes occur after dark. 

Victims also often remain silent. The officer should realize that 

silence does not mean that the victim is hiding facts. Rather, it often 

merely means that she is having a difficult time in startin~"o talk 

about the incident. Rape victims also frequently express shock that the 

incident occurred. Statements such as "I can't believe it happened," 

lilt doesn't seem real ," or "I just want to forget it" are common responses 

to the trauma of rape. 

Although general emotional reactions to rape vary among individuals, 

the one common psychological denominator seems to be fear. The Victim 
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often feared for her life during the rape. In most cases, the emotional 

reaction to this fear has not diSSipated by the time of the interView. 

Regardless of the victim's emotional reaction to the crime, the 

interview itself creates additional anxiety. In many cases, the victim 

has no familiarity with police procedures; perhaps she has never before 

talked with a police officer. Nevertheless, the "stranger" conducting 

the interview will ask her to discuss the details of probably the most 

traumatic experience of her life. This produces a conflict within the 

victim: she knows that to aid the investigation she must discuss the 

details of the rape, but she feels apprehensive about describing the 

experience. 

The officer must be patient and avoid appearing aggressive or 

forceful. Initially, as stated in Rule 10:3.04, he should allow the 

victim to tell her story in her own words without interruption. How­

ever, the officer should anticipate a certain amount of hesitance or 

omission of embarraSSing or unpleasant details from her description of 

the offense (Rule 10:3.05). While the officer should encourftge her to 

talk about what happened, he may want to obtain this information at a 

later interview, particularly if the victim appears emotionally upset. 

The victim may also find it helpful for the officer to talk to the vic­

tim's family in order to explain what has happened and its significance to 

her. He should stress that neither the family nor the victim deserves 

blame for what has happened. This attitude may help the family to 

relate to her with compassion, understanding, and support. (Bard & 

Ellison, at 74.) 

In many jurisdictions, several organizations provide assistance to 
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the rape victim. Officers who handle rape cases,must become familiar 

with these groups, when available, and the services they provide. City 

or county social service agencies often offer counseling services or at 

least counseling referral. Public health agencies can provide needed 

medical services. In addition, women's groups have formed throughout 

the nation for the purpose of helping rape victims. Such groups now 

exist in many communities throughout Texas (e.g., the Rape Crisis Center 

in Austin). Counseling may also be available by telephone, such as 

through the use of a toll-free number. Many of the women'involved in 

organizing these groups are themselves rape victims. Exactly what type 

of services these groups offer varies from city to city, but many provide 

counseling or counseling referral, legal and medical service, and general 

assistance and comfort to rape victims. Several police departments through­

out Texas have excellent working relationships with such organizations. 

For a general discussion, see Landau, Volunteers in Rape Prevention, 

Police Chief, Mar. 1980, at 32. 
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SECTION FOUR: MEDICAL EXAMINATION 

10:4.01. The officer shouZd ask the victim to undergo a physicaZ examina­
tion after expZaining to her that: 

(a) FTosecution is unZikeZy without the examination~ and 
(b) The examination often yieZds important evidence~ and 
(c) She may require medicaZ treatment for possibZe pregnancy~ 

disease~ or injury. Thus the victim shouZd receive a medicaZ 
examination even when she beZieves that a medicaZ examination 
is unnecessary or when the circumstances surrounding the rape 
indicate that an exqmination wouZd yieZd no evidence. 

10:4.02. A physician (preferabZy a gynecoZogist) experienced in handZing 
rape cases shouZd examine the victim. 

10:4.03. The officer shouZd ,stress the importance of having the initiaZ 
examination performed at [a medicaZ facility where the department has 
arranged for the examination of rape victims]. (AZthough the poZice 
depar"tfnen:t wiU pay I:or the examination if performed at such faciUty~ 
the v~ct~m must pay ~f she chooses to be examined by the doctor of her 
choice. ) 

10:4.04. The officer shouZd accompany the victim to and from the medicaZ 
examination. A friend or a reZative may aZso accompany the victim to the 
hospitaZ. 

10:4.05. If possibZe~ the victim shouZd wait for the examination in a 
private room. The officer or a friend or reZative of the victim shouZd 
remain with her whiZe she waits. 

10:4.06. Before the examination~ the officer shpuZd advise the victim 
~f the generaZ nature, of the examination she wiZl undergo. He shouZd 
~mpress upon her the need~ in order to obtain the necessary evidence~ 
for compZete cooperation,with the examining physician. 

10:4.07. Neither the officer nor any friends or reZatives of the victim 
should be present during the examination. 

10:4.08. FTior to the examination and out of the victim's presence~ the 
officer shouZd inform the examining physician of the detaiZs of the 
offe~s~. ,The off~cer s~uZd ta~tfuZly inquire as to the examining 
~hys~c~~n s ex~er~ence .~nhandl~ng rape cases. If the physician is 
~nexper~enced ~n handZ'z,ng rape cases~ the officer should inform him 
of the type of examination which shouZd be condu.cted and of the need to 
obtain aZl.possibZe, evidence which corroborates the offense. He shouZd 
aZso expZa~n how to compZete the proper medical form. 
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If the officer cannot transport the victim to the medical examination, 

he should help arrange for an appropriate alternative method of transporta­

tion. The victim must undergo a medical examination as soon as possible. 

As a general rule, motile sperm can be found in the vagina from one to 

eight hours after coitus. Non-motile sperm may last up to 14 hours although, 

in exceptional cases, they have been found from 18 to 24 hours after inter-

course. 

Even if a medical examination will not serve any investigative 

purpose (e.g., if the victim did not report the rape until past the time 

when physical evidence of the offense could be obtained), the victim's 

health and comfort require that she receive prompt medical attention. 

Thus, the victim should be examined and treated for possible injuries, 

venereal disease, or pregnancy. Since the victim must not douche or 

bathe prior to the examination, she is likely to be uncomfortable during 

thi s time. 

Many police departments have arranged for a local hospita'i or 

medical facility, usually the city or county hospital, to handle rape 

examinations. If no such facilities exist in the area, similar arrange­

ments can be made with an individual doctor. Ideally, the arrangements 

should ensure that the rape victims are examined by gynecologists (usually 

resident doctors at the hospital) experienced in handling rape cases. 

Assigning all rape cases to the same doctor(s) is preferred because it 

results in better reports for evidentiary purposes, greater sympathy for 

and understanding of the victim's condition, more thorough and sophisti­

cated examinations, -greater cooperation with the police, and greater 
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willingness of the doctor to testify in court. (The doctor's use of a 

self-contained "rape evidence kit" facilitates thoroughness and the 

proper collection and preservation of evidence.) 

Although the victim may be examined by the doctor of her choice, 

the officer should explain the importance of the examination and gently 

try to persuade her to go to the faci 1 i ty where these arrangements 'have 

been made. Under no circumstances should she be coerced or intimidated 

into gOing there or into having an examination if she does not want one. 

Since a victim may be reluctant to incur the expense of an examination, 

it is wise to advise her that Texas law provides that the law enforce­

ment agency will pay the costs of the examination if it is done at the 

approved facility. (Tex. Rev. Civ. Stat. Ann. art. 4447(m) (Vernon 

1976).) However, the agency has no responsibility for the costs of 

treating the victim's injuries. 

If possible, the victim should wait for the examination in a private 

'room, accompanied only by the officer and perhaps a friend or relative. 

Many hospitals have designated a special room for this purpose. Prior 

to the examination, the officer should privately inform the doctor of 

the details of the offense so that the doctor will obtain all possible 

corroborative evidence. If the doctor has insufficient experience in 

examining rape victims, the officer should also explain the kind of 

examination that is required and the type of evidence needed. Fisher, 

Introduction of ~ Modified Evidence Collection Kit, Police Chief, May 

1980, at 34. 
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SECTION FIVE: FOLLOW-UP INTERVIEW 

10:5.01. When appropriate3 the officer should arrange for a follow-up 
interview with the victim. As soon after the incident as practical3 he 
should take a formal statement from her and reduce it to writi1~.' The 
officer should not unnecessarily repeat questions. The officer will 
then file the case. 

10:5.02. If the victim is emotionally distraught3 the officer should 
delay the interview until she is calm and has regained her composure. 

10:5.03. The interview should not take place in a police interrogation 
room. The interview should take place in a comfortable setting with 
privacy and freedom from distraction. 

10:5.04. In order to minimize embarrassment to the victim and the chance 
for conflicting accounts of the victim's statements3 only the officer 
and the victim [and optionally a person requested by the victim (such as 
a policewoman or appropriate third party) who does not inhibit the 
investigation] should be present at the interview. The officer3 when 
appropriate3 should explain the need for privacy (e.g' 3 the risk of 
impeachment and 'other evidentiary problems). 

10:5.05. The officer should make every effort to obtain all necess~ry 
information at or before this interview. Unless necessary for the ~nves­
tigation of the case3 the officer should not conduct a further interview 
1uith the victim. 

10:5.06. The officer should remain sympathetic3 but should emphasize 
that he may sometimes take an inquisitorial and even adversarial position 
in order to obtain vital information and not because he doubts the truth 
of her statements. The officer should tactfUlly explain to the victim 
that even if portions of the interview seem embarrassing or insulting3 
they are necessary because: 

(a) The information may help uncover the identity and the method of 
operation of the offender. 

(b) The information luiU help determine whether sufficient evidence 
exists to merit prosecution. 

(c) The information may enhance the chances of successfuUy pros­
ecuting a rape suspect. 

(d) Defense counsel may subject the victim to similarly thorough 
questioning if the case reaches court. 

10:5.07. InitiallY3 the officer should allow the victim to talk about 
the incident in her own words without interruption. 

(continued) 
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10:5.0B. After the victim has given her account of the incident3 the 
officer should question her about relevant details. These questions 
should uncover any important details about the offense which she has 
failed to mention (e.g' 3 the time of the offense3 details about the 
offender's method of operation3 words spoken by the offender3 whether the 
offender had a weapon3 whether the offender had any accomplices3 etc.). 

10:5.09. The officer should tactfully inquire into the victim's role in 
the incident and the type of resistance3 if anY3 that she offered. These 
questions should include at least the following areas: 

(a) The length and extent3 if anY3 of her acquaintance with the 
offender. 

(b) The duration and type of any previous personal relationship3 
including any prior sexual relations3 with the offender. (Do 
not ask questions concerning the victim's sexual activities with 
any person other than the offender.) 

(c) Her state of mind during the attack. 
(d) The details of her resistal'zce3 if any. 

10:5.10. The officer should present his questions in a manner that en­
courages conversation rather than implies interrogation. 

10:5.11. If the victim's explanation differs from the original facts 
she reported3 the officer should not accuse her of lying but should 
attempt to eliminate the discrepancies by asking for further explanation 
and detail3 as necessary. 

10:5.12. If the victim indicates that she does not wish to prosecute3 
the officer should nevertheless explain the importance of prosecution. 
If the victim refuses to prosecute3 the officer may nevertheless con­
tinue the investigation in order to: 

(a) Identify the offender and 
(b) obtain information that may help solve or prevent other offenses. 

10:5.13. If the victim has any bruises or other externally visible signs 
of assault3 the officer should have them photographed. H~wever3 if the 
victim must remove any clothing for the photograph3 the p~cture shall 
only be taken in private and by a female officer or a female police 
employee. 

10:5.14. The officer should ~~plain to the victim the need for her con­
tinued cooperation. He should advise her of the possibility of future 
interviews identification procedures3 and court appearances and should 
encourage her to call whenever she has any information or problems. 
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Another crucial stage in a rape investigation is the follow-up 

interview with the victim, at which time the investigator must obtain 

the often embarrassing detai1s of the offense. As noted, depending on a 

particular department1s procedures, this sequence of events may vary. 

For example, if the original responding officer will also conduct the 

investigation, the interview sequence may be compressed. Thus, that 

officer need not split the interview by waiting until the day after the 

medical examination. This in-depth interview should be conducted as 

soon as practical, although often after the medical examination, taking 

into account the victim1s physical and Emotional condition. The day 

after the offense may be the best time to have the interview because it 

gives the victim a chance to calm down and regain her composure. 

The setting of the interview is particularly important. The victim 

must feel as comfortable and relaxed as possible under the circumstances. 

In fact, it would be advisable to ask her where she would feel most at 

'ease. An interview conducted in a police interrogation room may make the 

victim feel that she is being investigated rather than helped. A crowded 

office or squad room is even worse since, once again, privacy is essential. 

Only the officer and the victim should generally be at the interview. 

However, the officer should permit the presence of a third party (such 

as a trained female officer, social worker, or nurse) if that will ease 

the victim1s anxiety and embarrassment and if she requests the presence 

of another person. Generally, however, it is less difficult for her to 

ten the intimate details of her story without others listening or 

interrupting. A private interview also eliminates the opportunity fOl~ 

a defense counsel to use the testimony of a third person to confuse or 
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impeach the testimony of the victim or the officer. 

Obtaining, at this interview, all the information necessary to file 

the case and conduct the investigation will spare the victim the ordeal 

of repeated questioning. It may, however, be difficult to overcome the 

victim1s reluctance to talk. Understandably, her psychological defenses 

and embarrassment frequently interfere with her ability and willingness 

to remember and relate all the details of the offense, particularly if 

some perverse form of sexual ,abuse occurred. She may omit, change, or 

be unable to recall certain facts. The officer must, therefore, create 

an atmosphere that encourages her to tell him all the pertinent informa­

tion. However, he must avoid suggestions which might lead a victim to 

tell him what she thinks he wants to hear rather than what she actually 

remembers. 

A large percentage of rapists have known or seen their victim prior 

to the attack. Therefore, the officer should ask the victim if, and how 

'long, she has been acquainted with her attacker. The officer must also 

inquire into the nature of their relationship, including any prior 

sexual activities. Only if appropriate under the circumstances, the 

officer may ask the victim whether she has: filed any rape complaints 

in the past, a criminal record, or a history of mental illness. In 

general, the officer should have exhausted alternative investigative 

methods in attempting to disclose such information before he makes 

direct inquiry. Furthermore, the officer should ask these questions 

with the utmost tact, and on1y after explaining why he needs this infor­

mation. 

Questions about the victim1s resistance to the attack should also 
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be handled with great care. An inappropriate question, or an appropriate 

question asked the wrong way, may unintentionally cause the victim to 

feel guilty or responsible for what has happened to her. It may prove 

helpful for the officer to explain (not just recite) the legal elements 

of rape and, in particular, the statutory definition of "without the 

female's consent." (Tex. Penal Code Ann. sec. 21.02 (Vernon Supp. 

1980).) 

The officer should never accuse the victim of lying if discrep­

ancies exist in her story or if it varies from her original report. 

Since these differences may have resulted from any number of things, 

such as an excited emotional state or embarrassment, the victim should 

have a full opportunity to explain them. If, however, factors strongly 

indicate that the victim is making a fah") report, the officer may 

remind her of the seriousness of a rape charge and of the penalty for 

the crime. (Tex. Penal Code Ann. secs. 21.02(c) and .03(b).) She may 

'also be informed of the penalty for making a false report. (Tex. Penal 

Code Ann. sec. 37.08.) 

Contrary to common assumptions, false accusations of rape are not 

numerous. Nationally, the police "unfound" an average of approximately 

15 percent of all reported rapes; in some places the rate is much lower. 

In New York City, for instance, only 5 percent are unfounded. This 

compares favorably with unfounded cases for other crimes. (National 

League of Cities and United States Conference of Mayors, Rape (1974) at 

8.) Furthermore, these figures do not distinguish between those cases 

which cannot be successfully prosecuted and those in which the victim 

confessed to lying. 
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A rape victim may refuse to prosecute for numerous reasons, among 

them: reluctance to testify in court, a desire to attempt to forget the 

crime, threats by the offender, and pressure from family or friends. If 

the victim does not want to prosecute, the officer should explain the 

importance of doing so. However, if she persists in her refusal, he 

should inform her that ho prosecution will be brought against her wishes, 

but that her cooperation is nevertheless needed to help identify the . 
offender and prevent him from committing future rapes. 

Since the various police and court procedures involved in prose­

cuting a case (e.g., lineup, preliminary hearing) bewilder many rape 

victims, the officer should acquaint the victim with these procedures so 

that she knows exactly what to expect at each stage. For example, in 

the District of Columbia, the police department found it helpful to give 

each rape victim a booklet which explains these procedures and provides 

other useful information. 
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SECTION SIX: SUBSEQUENT INVESTIGATION 

10:6.01. From time to time during the investigation, the offiaer should 
inform the viatim of the progress of the aase. 

10:6.02. OPdinariZy, the offiaer should not either require or request 
the viatim to take a polygraph test. ' 

10:6.00. The offiaer may only "alose" (defined to inalude "unfound," 
"alear, " and aU other possible reasons not to proaeed with a aase) a 
rape aomplaint if the proseautor agrees that a rape aonviation aZearZy 
aouZd not be obtained. 

Rape victims often complain of difficulty in finding out the status 

of the investigation'and prosecution of their cases. The victim should 

not have to call the pol1ce department repeatedly to learn what has 

happened with her case. As an essential part of the mutual cooperation 

that is needed for a successful prosecution, the officer should keep the 

victim informed of the progress of the investig~tion. 

The practice of requiring rape victims to take lie detector tests 

stems from the mistaken belief that women make many false accusations of 

rape. As noted, the overwhelming majority of reported rapes are not 

lIunfounded,1I and the number of false rape complaints compares favorably 

with the number of false reports of other crimes. No rational basis 

exists for the assumption that a woman will make a false rape report 

more readily than anyone else will make a false report of another crime. 

Asking a rape victim to take a polygraph test indicates to her that 

she is suspected at a time when she needs sympathy and understanding. 

It will be extremely difficult, if not impossible, for the officer to ~Iedn 
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her confidence and cooperation if he indicates that he does not believe 

her by asking her to take a 1 ie, detector test. The polygraph can never 

replace good investigative techniques. In rape cases as in other offenses, 

a good detective can usually determine which complaints are false with-

out resorting to its use. (Some departments have found that the use ,i 

of hypnosis may aid the investigation and also be more ::iU~portive than 

the polygraph.) 

Any investigation of the victim's sexual conduct or reputation for 

chastity will often embarrass the victim and destroy her rapport with 

the officer. r~oreover, statutory limitations (Tex. Penal Code Ann. 

sec. 21.13) restrict the admissibility of such evidence at'trial. 

Consequently, an officer should exercise great care in undertaking any 

such investigation. He may consult with the prosecutor in order to 

assess the need for such evidence. Most courts have not permitted the 

admission of such evidence even where the defendant has raised the issue 

of consent. E.g., Wilson v. State, 548 S.W.2d 51 (Tex. Crim. App. 

1977); Young v. State, 547 S.W.2d 23 (Tex. Crim. App. 1977). If the 

officer must proceed to inquire into these matters, he should always 

first ask the victim herself. A collateral investigation should be 

undertaken only when necessary. 

In order to allay certain fears of the victim, the officer should 

explain the statutory protections which strictly limit the admissibility 

of eVidence concerning the victim's sexual conduct and reputation. The 

officer should also advise the victim that all such discussions will be 

heard by the judge in a private (~camer~) hearing. Although evidence 
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of prior intercourse with the defendant may be admissible as bearing on 

the issue of consent, a court will rarely admit general evidence of 

unchastity. 

The decision to "close" a rape case should rest on the likelihood 

of obtaining a conviction. Even though the officer and prosecutor believe 

that a rape has occurred, they may be forced to "close" the case if they 

believe that the evidence is not strong enough to win a conviction. 

The officer and the prosecutor should consider, combine, and balance vary­

ing weights of the following factors: 

(a) Evidence that the victim was intoxicated; 

(b) Victim's delay in reporting the assault; 

(c) Lack of physical or other corroborative evidence 
supporting the allegation; 

(d) Victim's ability to identify the offender (particularly 
where no corroboration exists); 

(e) Victim's ability to testify and/or communicate (e.g., 
resulting from her early age, emotional instability, or 
mental illness);. 

(f) Victim's refusal to submit to a medical examination; 

(g) Recent sexual relationship between the victim and the 
offender; 

(h) Victim's reputation for unchastity; 

(i) Victim's failure to cooperate with the police investi­
gation; and 

(j) Victim's past history of filing unsubstantiated rape 
complaints. 

When a rape case is closed, the officer should always inform the victim 

of the reasons for not pursuing prosecution. He should emphasize that the 
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decision not to pursue prosecution resulted from the unlikelihood of 

obtaining a convicion and in order to spare her the ordeal of a fruit­

less prosecution. If the eVidence will support a charge other than 

rape, the prosecutor wi1l often pursue the alternate charge. 

In Texas, the testimony of the victim need not ordinarily be 

corroborated in order to support a rape conviction. (No corroboration 

needed if offense reported to any person within six months of occurrence. 

Tex. Code Crim. Pro. Ann. art. 38.07.) However, corroborative evidence 

has a definite effect on the willingness of a jury to convict an accused 

rapist. The corroborative factors which may affect the verdict include: 

scientific evidence of penetration, evidence of semen or blood on the 

victim or the accused, the victim's physical and emotional condition 

following the attack, the condition of her clothes, and the promptness 

with which she reported the assault. 

Texas law has historically required close scrutiny of a rape con­

viction resting on the uncorroborated testimony of a victim who fails to 

make a prompt report. Although delay may effect the weight given the 

victim's testimony, it never makes her testimony inadmissible. Lacy 

v. State, 412 S.W.2d 56 (Tex. Crim. App. 1967). There is, however, a three­

year statute of limitation on all sexual offenses. Tex. Code Crim. Pto. 

Ann. art. 12.01(4). 
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CHAPTER ELEVEN 

EMERGENCY DRIVING 

This chapter, which provides rules for operating emergency vehicles, 

should be read in conjunction with Chapter Three on the Use of Force. 

SECTION ONE: DEFINITIONS 

11:1.01. OVertake - Pursuit of a motorist~ who does not yet reaZize 
that he is being pursued~ in order to: 

(a) Position the poUce vehicZe so that a:udibZe and/or visual sig­
nals can effectively be communicated to the motorist; and/or 

(b) position the police vehicZe so that the officer may more 
effectiveZy observe the motorist~ his vehicle~ his passengers~ 
and/or his load. 

11:1.02. EVader - A driver who continues to drive his vehicle and fails 
to puZl to the right and stop when he knows or should know of the audibZe 
and/or visual signaZs to do so directed to him by an officer~ but who 
does not attempt to escape by driving reckZessZy and/or at an excessive 
speed. 

11:1.03. High-Speed Pursuit (Vehicular Hot Pursuit) - Police vehicular 
pursuit of a~other vehicle at speeds which exceed the legal speed for 
nonemergency vehicles. 

11:1.04. Reckless EVader - A driver who~ in order to escape or avoid 
apprehension by a police officer~ drives his vehicle recklessly and/or 
at speeds which are so extreme under the conditions prevailing that his 
involvement in a colZision is probabZe should he continue. 

11:1.05. Roadblock - Any method~ restriction~ or obstruction used to 
prevent free passage of motor vehicZes on a highway~ in order to effect 
the apprehension of an actual or suspected violator in a motor vehicle. 

11:1.06. Primary Pursuing Unit - The poZice unit which initiates a 
pursuit or any unit which assumes control of the pursuit. 

11:1.07. FrobabZe Cause - That total set of apparent facts and circum­
stances based on reasonably trustworthy information which would warrant 
a prudent person (in the position of and with the knowledge of tho 
particular peace officer) to believe something~ for exampZe~ that a 
particular person has committed some offense against the law. 

~~----------.. 



SECTION TWO: GENERAL PROVISIONS 

11:2.01. An offiaer may be held liable for the ~onsequenaes of hi~ reak­
Zess disregard for the safety of others. An off~aer's duty to avo~d . 
damage or injury to innoaent third parties takes preaedenae over pursu~t 
or emergenay response. No offiaer shall engage in negligent ~r reakless 
aations~ even in pursuit of aatual or Buspeated vioZators or ~n response 
to emergenaies~ whiah may damage or injure innoaent persons. 

11:2.02. Offiaers shall balanae the need for pursuit and apprehen~ion 
against the probability and severity of damage or injuy.y. The off~aer 
shall aonsider the seriousness of the offense whiah the evader or reak­
less evader aommitted (See Chapter Three on the Use of Forae). 

The uniqueness of each lIemergencyli makes it difficult to establish 

specific rules. However, each officer must balance the potential bene­

fits against the potential risks of personal injury and property damage 

for each instance of emergency driving. As a key factor in this balance, 

the officer must consider the magnitude of the offense committed by the 

,evader. Pursuit of an escaped murder suspect may warrant more high­

speed pursuit than pursuing a shoplifter who has fled the store. For a 

discussion of rules, based on this balancing principle, see Scafe & Round, 

High-Speed Pursuits, Police Chief, Dec. 1979, at 36; Chapin, The High 

Speed Chase, Police Mag., Nov. 1978, at 36. 

The r'ights of compensation for persons suffering injury or damage 

because of the negligent or reckless acts of pursuing officers remain in 

force despite the seriousness of the criminal acts of the pursued offen­

ders. An officer may suffer personal liability for damages caused by 

his negligent or reckless actions during pursuit or other emergency 

driv1ng. Governmental units may also be liable for certain damages 

caused by actions of their officers. 
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Section 3 of the Texas Tort Claims Act (Tex. Rev. Civ. Stat. Ann. 

art. 6252--19 (Vernon S~pp. 1980)) makes each governmental unit 

employing a peace officer liable in damages for the civil wrongs he 

corrunits, but limits this liability to $100,000 per person ($300,000 for 

any single occurreilce) for bodily 'injury or death and $10,000 for any 

single occurrence for damage to property. However, section 14 '(sub- , 

sections 8 and 9) of the Tort Claims Act specifically excepts the govern­

mental unit from liability in: 

(8) Any claim arising out of the action of an officer, 
agent or employee \>/hile responding to emergency 
calls or reacting to emergency situations when 
such action is in compliance with the laws and 
ordinances applicable to emergency action. 

(9) Any claim based on an injury or death connected 
with any act or omission arising out of civil dis­
obedience, riot, insurrection or rebellion or 
arising out of the failure to provide, or the 
method of providing, police or fire protection. 

Recently the Texas Supreme Court ruled in State v. Terrell, 588 S.W.2d 

784 (1979), that, under the Tort Claims Act: 

... the State of Texas is subject to liability for 
injuries arising out of the negligence, if any, of 
[DPS] Officer White in operating his vehicle, provided 
such negligence occurred while Officer White was acting 
within the scope of his employment and not in an emer­
gency. [At 789, emphasis added.] 

"The Supreme Court agreed (at 788) with the Austin Court of Civil Appeals 

that lithe State was not immune under the emergency provision [section 

14(~)] because Officer White had failed to utilize his siren or red 

1 i ght as requi red by arti cl e 6701d, secti ons 24 and 124. II 

In addition to the liability of the governmental unit, Texas law 

(Tex. Rev. Civ. Stat. Ann. art. 6252--19b, sec. 2(a) (Vernon Supp. 1980)) 
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now permits any politi ca 1 subdi vi s i on of the state to pay actua.l damages, 

court costs, and attorney's fees adjudged against an employee, 

... if damages are based on an act or omis~ion 
by the employee in the course and scop~ ?f.hlS or 
her employment TOr suth political SUba1V'iS~Oil aila 
if the damages arise out of a cause of actlon for 
negligence, except a wil!ul .or wrong!ul ~ct or 
omission or an act or omlSS10n constltutlng gross 
negligence or for official misconduct. 

The same monetary limits apply as do for the liability of the political 

subdivision itself. This same article also permits the local government' 

to provide counsel to represent the defendant, if it so desires. 

Any punitive damages awarded are the exclusive responsibility of 

the officer as an individual since the statutes exclude this type of 

compensation. In light of the lirnitations on the type and amount of 

money that the governmental unit may be liable for, officers may find 

themselves held personally liable for part or all of the damages awarded 

against them and the governmental unit. In Texas~ the issue of whether 

'a police officer may commandeer (take or use without the owner's per­

mission) a person's property, including a motor vehicle, remains unsettled 

as does the issue of liability that could arise from such action. 
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SECTION THREE: WARNING EQUIPMENT AND TRAFFIC REGULATIONS 

11:3.01. An officer opera'/;ing a poUce vehic'le shaU not disregard 
stop signs or signa'ls, exceed maximum speed 'limits, or disregard 
regu'lations governing the specified direction of traffic or turning, 
un'less he continuous'ly sounds a siren (and continuous'ly disp'lays an 
emez>gerwy Ught system if his w~hic'le has such equipment) as a 
warning to others. 

11:3.02. An officer must drive with due rego.rd for the safety of 
aU persons and shaU never operate any vehic'le in reck'less dis::t.1egard 
for the safety of Ufe and property. ( . 1\ 

contlnued, 

The Uniform Act Regulating Traffic on Highways (Tex. Rev. Civ. Stat. 

Ann. art. 670ld) permits an officer operating his police vehicle 

(automatically included within the definition of an "authorized emergency 

vehicle" under sec. 2(d) of the Uniform Act) on an emergency call to 

deviate from certain of the general traffic regulations of the Uniform 

Act. Section 24 of the Act states that: 

(a) 

(b) 

Unless specifically made applicable, the provlslons of 
this chapter except those contained in Article V of 
this Act and Articles 802b, 802c and 802e, Penal Code 
of Texas, 1925, as amended shall not apply to persons, 
teams, motor vehicles and other equipment while actually 
eng~ged in work upon the surface of a highway ~ut shall 
apply to such persons and vehicles when travellng to 
or from such work. 

The driver of an authorized emergency vehicle, when 
responding to an emergency call or when in the pursuit 
of an actual or suspected violator of the law or when 
responding to but not upon returning from a fire alarm, 
may exercise the privileges set forth in this section, 
but subject to the conditions herein stated. 

(c) The driver of an authorized emergency vehicle may: 

1. Park or stand, irrespective of the provisions of 
this chapter; 
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2. 

3. 

4. 

Proceed past a red or stop signal or stop sign, 
but only after slowing down as may be necessary for 
safe operation; 
Exceed the maximum speed limits so long as he does 
not endanger 1 i fe or pY'operty; 
Disregard regulations governing direction of move­
ment or turning in specified directions. 

(d) The exemptions herein granted to an authorized emergency 
vehicle shall apply only when such vehicle is making u'se 
of audible and visual signals meeting the requirements of 
Section 124·of this Act, except that an authorized emer­
gency vehicle operated as a police vehicle need not be 
equipped with or display a red light visible from in 
front of the vehicle. 

(e) The foregoing provisions shall not relieve the driver of 
an authorized emergency vehicle from the duty to drive with 
due regard for the safety of all persons, nor shall such 
provisions protect the driver from the consequences of 
his reckless disregard for the safety of others. 

(f) The provisions of this Act app'licable to the drivers of 
vehicles upon the highways shall apply to the drivers of 
all vehicles owned or operated by the United States, 
this State or any county, city, town, district, or any 
other political subdivision of the State, subject to 
such specific exceptions as are set forth in this Act with 
reference to authorized emergency vehicles. 

Despite these exemptions, the Uniform Act itself and court decisions 

involving negligent operation of police vehicles still require that safety 

be the officeris primary consideration. ~,Eubanks v. Wood, 304 S.W.2d 

567 (Tex. Civ. App.--Eastland 1957, writ ref'd n.r.e.). For example, 

the Act requires that before proceeding through a red signal or stop 

sign the'officermust slow down as may be necessary for safe operation. 

In addition, the Act permits prima facie and maximum speed limits, but 

never "safe speeds," to be exceeded. Section 24(e) of the Act best 

expresses·the legislative policy never unnecessarily to endanger life 

or property. 
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The specified exemptions granted to authorized emergency vehicles 

under section 24(d) of the Act apply only for police vehicles using 

their emergency signals. The type of emergency warning devices permitted 

a police vehicle is controlled by section 124 of the Uni'form Act. That 

section states: 

(a) 

(b) 

(c) 

(d) 

Every authorized emergency vehicle may, in addition to 
an~ other equipm~nt and.distin~tive markings required by 
th1s Act, be equ1pped w1th a Slren, exhaust whistle or 
bell capable of giving an audible signal. . 

Every s~hool ~u~ and every authorized emergency vehicle 
sha11, 1n add1t1on to any othe~ equipment and distinctive 
mark1ngs required by this Act, be equipped with signal 
lamps.mounted a~ high and as widely spaced laterally as 
pract1cable, Wh1Ch shall be capable of displaying to the 
front two alternately flashing red lights located at the 
s~me level and to the rear two alternately flashing red 
llghts located at the same level, and these lights shall 
have sufficient i ntensi ty to be vi si bl e at 500 feet in 
normal sunlight. A church bus .••. 

A P9lice vehicle when used as an authorized emergency 
veh1cle may but need not be equipped with alternately 
flashing red lights specified herein~ 

The alternately flashing lighting described in Subsections 
(b) and (c) of this section shall not be used on any 
vehicle other than a school bus, a church bus, or an 
authorized emergency vehicle. 

Of utmos~ importance, even with the use of emergency warning devices, 

the Act prohibits unsafe or reckless driving by officers. Each officer 

must always drive with proper control and without negligence. Thus, each 

officer must operate his vehicle in a manner and at a rate of speed which, 

with the use of ordinary care by third parties, will avoid any type of 

collision or accident which should reasonably have been foreseen. Again, 

if the emergency driving would unreasonably endanger tile safety of innocent 

third parties, it is prohibited under all circumstances. 
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When an authorized emergency vehicle approaches with its emergency ( 

warning devices in operation, the Uniform Act requires that other traffic 

yield the right-of-way. Officers should note that the emergency vehicle 

is not given the right-of-way or the right to take it. The emergency 

vehicle is only entitled to receive the right-of-way after it is yielded 

by others who knew, or shoul d have known as I~easonabl.e and prudent dri vers, 

of the approach of the emergency vehicle. This approach minimizes 

unnecessary risks to innocent third parties. 

11:3.03. An officep engaged in oveptaking shall not exceed the appaPent 
op maximum speed limit by mope than [ ] miZes pep houp (MPH) unless such 
a pate wouZd unpeasonably ext~nd the pU1~suit~ which makes a highep 
speed necessapy. 

11:3.04. An officep engaged in pesponding to a call fop emepgency sep­
vice may not exceed the speed limit by mope than [ ] MPH~ unless a Zife­
thpeatening situation exists ~ tpaffic conditions pePmit a highep 
speed without causing an unpeasonable piske 

Rules 11:3.03 and 11:3.04 attempt to minimize the possibility of 

collisions during routine pursuits and emergency responses. Routine 

pursuits rarely require extraordinarily swift apprehension or dangerous 

positioning of the police vehicle. In deciding whether to exceed the 

speed limitation, an officer should consider at least the following: 

the type of roadway and highway presently involv€!d and what may be ahead, 

the density and speed of other traffic at present and what can be 

expected ahead, the poss'ibility of losing contact with a pursued ve­

hicle, the relative danger of collision by either a pursued vehicle 

or the police vehicle, and the seriousness of the criminal matters 

involved or suspected. 
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SECTION FOUR: BLOCKADES AND BARRIERS 

11:4.01. An officep may constpuct a blockade op baPPiep to divept tpaffic 
op to stop a peckless evadep. In eithep event~ an officep must deploy a 
peasonably effective advance wapning system in opdep to alept motoPists 
(including the peck less ~vadep) of an apppoaching poadblock. Such deploy­
ment shall ocCUP no latep than at the time the poadblock op bappiep becomes 
opepative. 

11:4.02. Only if Chaptep Thpee on the Use of FOPce authopizes the use of 
deadly fopce~ and only aftep all othep peasonable means of apppehension 
have been exhausted~ an officep may attempt to apppehend a peck less evadep 
OP violatop (who is fleeing in a vehicle) by pesopt to the use of blockades 
OP baPl'ieps. 

11:4.03. Ppiop to constpucting a blockade OP bapPiep to stop a peckless 
evadep~ an off~cep must peceive pePmission and specific instpuctions on 
the type and placement of the blockade OP bappiep to be used fpom his 
chief of police OP [designated supepvisop]. 

11:4.04. Only when Chaptep Thpee on the Use of Fopce authopizes the use 
of deadly fopce~ mayan officep attempt to apppehend a peckless evadep 
by pamming his vehicle into the fleeing cap OP by using one OP mope police 
caps to contain the peck less evadep and bping him to a halt. 

11:4.05. An officep shall only use his fipeaPm in accopdance with 
Chaptep Thpee on the Use of Fopce. An officep positioned at a poadblock 
may have fipeaPms peady fop use. 

11:4.06. At no time shall an officep OP othep pepson position himself 
behind the blockade OP bappiep in a possible dipect line of the oncoming 
peck less evadep. 

The rules on the use of force provide the foundation for the rules 

on the use of roadblocks and other dangerous techniques for apprehending 

evaders and violators. Although these rules cannot cover all possible 

situations or describe the variety of techniques with which officers may 

attempt to apprehend such motorists, these rules emphasize the following 

key policies: 
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(a) Rarely, if. ever, will an officer be justified in using a procedure 

or technique that creates ~ reasonably foreseeable risk to the 

safety of innocent third parties. In all cases, an officer must 

take every reasonable precaution to ensure that innocent third 

parties will not suffer any personal injury or significant 

property damage by the officer's attempt to apprehend an evader. 

An officer must even provide sufficient advance warning to 

a felonious or reckless evader to permit him to avoid in-

jury by surrendering or stopping his evasive driving. 

(b) Even in an effort to apprehend a reckless evader through the 

use of blockades or barriers, an officer may only resort to 

techniques or procedures that have been authorized by a super-

visor. 

The "ramming" referred to in Rule 11:4.04 includes any intentional 

striking or collision of the suspect's car by any portion of the police 

vehicle, not just use of the front end of the police vehicle. Therefore, 

"ramming" includes application of the moving police vehicle's brakes 

so that the front rif the closely following evader's vehicle will collide 

with the rear of the police vehicle. These types of intentional impacts 

between two moving vehicles present the level of risk of personal 

injury which requires consideration as the use of "deadly force." 

"Containment" and "ramming" may also result in forcing a reckless evader's 

vehicle off the road. This includes situations where the officer places his 

vehicle alongside the violater's vehicle under the circumstanc~s which 

force the evader to choose between colliding with the police vehicle or 
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running off the road or into some obstacle. Such situations would 

include: where the number of traffic lanes decrease, on approaches to 

stopped or parked vehicles in the path of the violator's vehicle, and 

where a roadway shoulder (being used by the violator) ends. Thus, 

this rule extends beyond situations in which an officer directs his 

car laterally (or parallel) towards the evader's vehicle. 

The use of a police vehicle to ram or contain a reckless evader 

must still comply w;'th the rules of Chapter Thre.e on the Use of Force. 

This limitation recognizes that: 

(a) Even a reckless evader usually does not directly threaten 

a police officer, he merely wants to flee from the officer; 

(b) Once set in motion, an officer cannot control the result 

of these procedures; and 

(c) These procedures create a high risk of injury to the police 

officer and to innocent third parties, as well as to the 

police vehicles. 

Thus, although a police department may wish to have its officers consider 

their vehicles as another weapon in their peace-keeping arsenal, such 

consideration must reflect and safeguard against these added risks. 

XI-11 

I, 
! 

, , 
i 



SECTION FIVE: HIGH-SPEED PURSUIT POLICY 

11:5.01., An officer shall not engage in high-speed pursuit whenever 
it l'easonably appears that the potential harm to persons or property 
arising from such pursuit outweighs the potential harm threatened by 
the escaping offender. In the absence of an outweighing danger to 
persons or property~ a peace officer shall not engage in high-speed pur­
suit whenever it reasonably appears that apprehension of the escaping 
offender by other means is likely. In determining whether to engage in 
pursuit~ an officer may consider all relevant factors including: 

(a) 
(b) 
(c) 
(d) 

(e) 
(f) 
(g) 

(h) 

Nature of the offense committed by the offender~ 
t4ethod of the offender's escape~ 
Extent to which the offender may be identified~ 
Knowledge of the offender's possible destination or direction 
of movement~ 
Present ability of other officers to apprehend the offender~ 
Knowledge of previous activities of the offender~ 
Likelihood that the offender may use weapons or forcibly resist 
apprehension~ and 
Potential for physical harm to persons or property reSUlting 
from high-speed pursuit of the offender. 

(continued) 

High-speed pursuit should not be ~ndertaken lightly. EVen when an 

officer has received specific training in high-speed pursuit, such action 

on'his part can significantly increase the danger to himself and in-

nocent third parties through accident or equipment failure. Rule 11:5.01 

prohibits high-speed pursuit of an offender when it appears not reasonably 

necessary to the eventual apprehension of the offender, or when the potential 

harm arising from pursuit outweighs the potential harm threatened by the 

escaping offender. An officer may not engage in high-speed pursuit when 

he knows, or based upon his experience should know, that the apprehension 

of the offender by means other than such pursuit is likely, and that no 

outweighing harm will likely result. 
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11:5.02. An officer shazt not engage in high-speed pursuit to arrest 
someone for any misdemean~ except: 

(a) 

(b) 

A breach of the peace which just occurred in the presence of 
that officer and will likely reoccur~ or 
A violation of the state highway and vehicle laws. 

(continued) 

This rule makes clear that high-speed pursuit is not authorized for 

misdemeanor offenses not classified as breaches of the peace or traffic 

violations. 

11:5.03. An officer engaged in high-speed pursuit need not maintain a 
constant view of the escaping offender) but the pursuit must be constant 
and continuous and without unreasonable or extraneous delays. If the 
o~ficer engages in.a~tivities unrelated to the pursuit~ which remove 
h~m from the pursu~t~ he may not renew the pursuit. 

(continued) 

This rule further relates the scope of a high-speed pursuit with the 

defi ni tion of "fresh pursui til (see Chapter Five on Arrest Without a ~Jarrant). 

It'emphasizes that constant view is not necessary but that the act of pursuit 

must be continuous and uninterrupted. 

11:5.04. An officer shall notify his supervisor [or dispatcher] upon 
engaging in any high-speed pursuit~ unless to do so would unreasonably 
delay the initiation of such pursuit. 

11:5.05. When an officer engaged in high-speed pursuit finds that the 
offender wiZl flee beyond the boundary of the officer's local jurisdic­
tion or onto a government reservation~ he shall notify his supervisor 
[or dispatcher] and request him to notify officers of the jurisdiction 
into which the pursuit will lead. 

(continued) 
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Rules 11:5.04 and 11:5.05 place controls upon the initiation and 

extent of high-speed pursuit by requiring the officer to notify his 

supervisor or dispatcher when he begins a pursuit, and again when he finds 

that he will be required to leave his local jurisdiction. The supervisor 

or dispatcher can then take whatever steps he deems necessary. The notifi­

cation may be dispensed within certain cases under Rule 11 :5.04 but is 

manda tory under Rul e 11: 5.05 when the pursuit wi 11 extend beyond the 

officer's jurisdiction. The rule requires notification because pursuit 

outside the officer's local jurisdiction raises many issues other than the 

legality of the pursuit which may require action by the supervisor. Each 

law enforcement agency will handle pursuit onto government reservations 

according to procedures negotiated with the particular installation. 

11:5.06. A peaoe offioer in high-speed pursuit may enter the states of 
Arkansas3 Louisiana3 New Mexio03 or OkZahoma3 oontinue in pursuit3 and 
arrest a person only on the foZZowing grounds: 

(aJ The person oommitted a feZony in Texas in the presenoe of the 
offioer3 or 

(bJ The offioer knows or has probabZe oause to beZieve that a felony 
has been oommitted in the state of Texas and knows or has prob­
able oause to believe that suoh person oommitted it. 

A state cannot confer upon itself the power to arrest within another 

state. McLean v. Mississippi, 96 F.2d 741 (5th Cir. 1938). The law of 

the jurisdiction where the arrest occurred determines the legality of that 

arrest. Miller v. United States, 357 U.S. 301 (1958). Although each of 

the states adjoining Texas has different statutes and case law regarding 

arrest authority and procedures within their borders, these states all 

have "fresh pursuit" statutes based upon the Uniform Act on the Fresh 
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Pursuit of Criminals Across State Lines. These statutes (except for 

Louisiana's) are, in essence, identical. See Arkansas Code of Criminal 

Procedure sections 43-511 to -517; New Mexico Code of Criminal Procedure 

sections 31-2-1 to -2-7; Oklahoma Code of Criminal Procedure sections 

221 to 228. 

This rule prescribes the same criteria for officers engaging in 

"close pursuit" into Louisiana. See Louisiana Code of Criminal Procedure 

articles 231 and 232. However, "close pursuit" as required by Louisiana 

(and as defined in Chapter Five on Arrest Without a Warrant) is more 

1 imited than "fresh pursuit. II 
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SECTION SIX: HIGH-SPEED PURSUIT PROCEDURE 

11:6.01. When not coordinated by a dispatcher or supervisor~ the officer 
in the primary pursuing unit of a high-speed pursuit shall direct the pur­
suit by both his unit and others. 

11:6.02. The officer in the primary pursuing unit of a high-speed pur­
suit may request all units and the base station to observe radio silence 
whenever necessary to the proper conduct of the pursuit. The base sta­
tion operator will immediately repeat that request to all units on the 
frequency used by the primary pursuing unit. Thereafter~ untiZ termina­
tion of the high-speed pursuit~ only messages involving that high-speed 
pursuit or emergency radio traffic shall be transmitted. 

11:6.03. Only the primary pursuing unit shall engage in high-speed pur­
suit~ unless a supervisor or dispatcher authorizes additional units to 
engage in the pursuit. 

11:6.04. Intercepting units shall never intersect the path of an on­
coming high-speed vehicle. No assisting unit shall move toward the route 
of a high-speed pursuit without notifying the pursuing officer or the 
dispatcher of that movement. 

11:6.05. Where the primary pursuing unit is a motorcycle unit~ that 
unit shall abandon a high-speed pursuit when a four-wheeled unit has 
joined the pursuit and can follow the violator. 

11:6.06. When an air unit establishes visual contact with the viola­
tor's vehicle~ the ground units shall be notified of that contact. After 
such notification3 the air unit shall direct the movement of the primary 
pursuing unit and all other ground units. 

11:6.07. Upon encountering heavy traffic or densely populated areas3 
each ground unit should abandon its high-speed pursuit of a reckless 
evader when all of the following factors exist: 

(aJ The reckless evader's current violation3 the incident which 
prompted the pursu-it3 involved only a traffic offense; and 

(bJ !fhe reckless evade.r has not committed any felony during the 
purs~li t; and . 

(cJ The officer has no reason to believe that the reckless evader 
is attempting to escape from apprehension for any felony; and 

(dJ The officer has reason to believe that the evader will discon­
tinue his reckless and high-speed vehicle operation if the 
pursui t is abandoned. 

11:6.08. Except when directed otherwise by a supervising officer3 the 
primary pursuing unit of a high-speed pursuit may at any time abandon 

continued 
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that pursuit in the inte:l'est of safety; that unit and/or the base sta­
tion shall immediately communiaate that decision to all other units 
involved. Upon receiving such communication~ all units shall abandon 
that high-speed pursuit. 

These rules should provide for: 

(a) Coordination among pursuing units engaged in high-speed pursuit 

in order to make the intended apprehension efficiently, and 

(b) The utmost possible safety for the pursuing units and to the 

public. 

In light of this intention and the relative simplicity and explicitness of 

most of the rules within this section, no detailed commentary appears 

necessary. Note that, although an officer in the primary pursuing unit 

conducts a high-speed pursuit, only a supervisor should direct an apprehen­

sion attempt through the use of any type of roadblock. This difference 

in approach reflects the policy that a roadblock should only be used as a 

last resort. In either case, the officer should be aware of the guidelines 

in Chapter Three on the Use of Force. 
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SECTION SEVEN: EMERGENCY CALL RESPONSE 

11:7.01. An officer shall use emergency warning equipment in responding 
to caUs for seX'1..,ice only when specifically authorized to do 80 by the 
officer 01' dispatcher assigning him to the caU. 

11:7.02. Any officer acting as a radio dispatcher or in any other wa~ 
assigning a poZice officer in a vehicle to respond to a call for serv~ce 
shall, in addition to providing aZl other pertinent information, desig­
nate the response code which the assigned officer must use. 

11:7.03. Responses shall be designated as follows: 

(a) Non-Emergency Calls - Officer must respond to the call without 
using emergency equipment or procedures. 

(b) Emergency Calls - Officer must respond to the call immediately 
by proceeding directly to the call location as quickly as 
reasonably possible while utilizing emergency warning equipment 
and obeying traffic regulations as required in Section Three 
of this chapter. 

11:?04. Emergency CaUs may only be designated, but are not required, 
for the following categories: 

(a) Officer in trouble; 
(b) Felony in progress; 
(c) AssauU, involving weapon, in progress; 
(d) Accident, fire, or other calls which may jeopardize human life; 

and 
(e) [Others as the departmen~ may provide.] 

11:7.05. A field supervisory officer may override the provisions of this 
section and order an officer to use a different response call designation 
than here indicated, if he deems it necessary under the circumstances. 

11:7.06. A responding officer who changes the response call designation 
shall immediat.ely notify the radio dispatcher or field supervisory officer. 
The responding officer shall state his reasons for changing the response 
designation. 

This section addresses situations in which an officer is responding 

to a call for emergency services. Normally, such situations involve one 
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or two officers in a police vehicle who receive a message over the vehicle's 

radio that a matter of extreme urgency has occurred. The matter may involve 

a serious crime, a fellow officer in some danger, or a potential threat to 

human life. Police officers, quite naturally, may become overanxious in 

responding to such critical situations. The rules within this section 

attempt to place rational limitations and controls on the circumstances in 

which officers use emergency warning equipment and driving methods. In 

this manner, such extraordinary and inherently dangerous measures will 

be undertaken only in completely warranted situations and when the police 

dispatching officer can control the movements of all vehicles which 

become involved. 

These rules assume that the danger to public safety from a speeding 

police vehicle might outweigh the threat from the situation to which the 

officer is responding. The dispatcher, who received such information from 

the source of the call, should more likely know the nature and seriousness 

of , the situation and be better able to make a considered judgment as to 

how critical the situation is and thus what response designation is warranted. 

At the same time, the dispatcher may have a better idea of the relative 

location of the call scene and the responding vehicle. He has a better 

opportunity to prevent two speeding police vehicles from colliding 

at an intersection while responding to a call by designating only one of 

them to respond to an emergency call. 

The details of Rule 11:7.04 can vary as the police chief sees fit. 

The list provides only the most obvious categories. When necessary, 

in response to any unusually critical situation not listed, the dispatcher's 

supervisor or the line supervisor on the street can override the general 

rule. 
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CHAPTER TWELVE 

HANDLING MENTALLY ILL PERSONS 

Of the many perplexing problems facing the police officer, one of 

the most tragic and sensitive involves dealing with mentally ill persons. 

Menta 1 illness may fo'rce a person to 1 i ve ina worl d that he cannot 

comprehend and in which he cannot function normally. Fortunately, such 

cases are rare. Nevertheless, particularly in light of the trend towards 

community de-institutionalization of mentally ill persons, police officers 

must often deal with such persons. Even when no violation of the criminal 

law has occurred, citizens who display extremely abnormal or irrational 

social behavior provide a constant source of concern for the officer. 

An officer may encounter behavior which ranges from aimless and harmless 

wandering on public streets to instances of extremely violent behavior 

which threatens human life. In addition, the behavior of a mentally ill 

person may swiftly and unexpectedly escalate from minor and nonviolent 

actions into conditions which endanger the physical safety of the mentally 

ill person, innocent citizens, and the police officer. This chapter 

focuses on procedures for dealing with citizens who, because of their mental 

illness, may injure themselves, may injure others or the property of others, 

or may be injured by others. [The Texas Psychiatric Society, a district 

branch (1801 North Lamar Blvd., Austin, Texas 78701; telephone (512) 

477-6704) of the American Psychiatric Association, has expressed a willing-

ness to provide guidance to local law enforcement agencies in their handling 

of mentally ill persons.] 



SECTION ONE: DEFINITIONS 

12:1.01. Emergency Admission - A statutoriLy prescribed process (Tex. 
Rev. civ. stat. Ann. art. 5547---27 through --30) by which a heaLth or 
peace officer~ who has probabLe cause to beLieve that a person is men­
taLLy iLL and is therefore likely to injure himself or others if not 
immediately restrained~ may obtain a warrant from any magistrate and 
take such person into custody and immediateLy transport such person to 
the nearest appropriate hospital for temporary detention. 

12:1.02. Mental HospitaL - A hospital operated for the primary purpose 
of providing in-patient care and treatment for the mentalLy iLL. 

12:1.03. MentaLly ~l Person ~ A person who displays symptDms of sub­
stantiaUy impaired mental heaLth and who is in danger of causing injury 
to himseLf or to the person or property of others or is in danger of 
being injured by others. 

12:1.04. Mental Patient - A person admitted or committed to any mentaL 
hospital or a person under observation~ care~ or treatment in a mental 
hospital. 

12:1.05. Voluntary HospitaLization or Voluntary Admission - A procedure 
in which the head of a mental hospital may admit as a voluntary patient , 
any person for whom a proper application is fiLed~ if he determines upon 
the basis of preliminary examination that the person has symptoms of 
mental ilLness and wilL benefit from hospitaLization. 

These definitions do not attempt to duplicate technical medical or 

clinical meanings. Rather, the definitions should serve as a functional 

complement to the language and spirit of the Texas Mental Health Code 

(Tex. Rev. Civ. Stat. Ann. art. 5547--1 et seq.) while providing a 

clear and concise working vocabulary for use by law enforcement officers. 

Rule 12:1.01 summarizes the "emergency admission procedure," a type 

of involuntary hospitalization, which an off'icer has statutory authority 

to use. This procedure, which directly calls for immediate police 

action, underscores the requirement of an imminent risk of personal injury. 

The full statutory language of that article, as it relates to peace officers, 

appears in the commentary to Section Three of this chapter. 
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The definition of "mental hospital" (Rule 12:1.02) repeats lan­

guage from the Mental Health Code definition (Tex. Rev. Civ. Stat. Ann. 

art. 5547--4(g) (Vernon Supp. 1980)). Likewise, the definition of 

"mental patient" was also taken directly from the ~1ental Health Code 

(art. 5547--4(j) (Vernon Supp. 1980)). 

In defining "mentally ill person," Rule 12:1.03 draws on the 

statutory language (art. 5547--4(k)) but focuses on the practical 

standards which law enforcement officers need. Article 5547--4(k) 

of the Mental Health Code defines a "mentally ill person" as someone 

"whose mental health is substantially impaired," which "includes a 

person who is suffering from the mental conditions referred to in 

Article 1, Section 15a of the Constitution of the State of Texas." In 

turn, the constitution refers to "insanity" and "peY'sons of unsound 

mind.
11 

In light of the limited scope and purpose of police intervention, 

Rul e 12: 1.03 1 imits the defi niti on of a "mentally ill person" to some-

'one who, as a result of his mental illness, represents an immediate 

and likely danger to the person and property of others or to himself 

(including self-inflicted injuries and abuse by others). 

These rules assume that an officer has no professional medical or 

psychological training. Therefore, an officer should not be forced into 

determining whether a personls abnormal behavior results from mental 

illness, drug use, or some other medical problem. Thus, by referring to 

"symptoms of substantially impaired mental health," Rule 12:1.03 allows 

an officer to take action bas~d on the available, even if limited, 
I 

current information he has. Although the r~ental Health Code (art. 

5547--5) excludes epilepsy, senility, alcoholism, and mental deficiency 
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from its definition of mental illness, an officer cannot bear the respon­

sibility for determining the root cause of a particular person's problems. 

For example, an officer who encounters an elderly person who is 

currently suffering from a serious mental impairment (such as extreme 

loss of memory or highly irrational or confused behavior) rarely has the 

time or training to evaluate the physiological or psychological source 

of that person's present condition. Therefore, if the officer has 

probable cause to believe that such a person may harm himself or others, 

or be harmed by others, the officer should take action in accordance 

with this chapter. Nevertheless, an officer should have the training 

to realize that abnormal or irrational behavior may result from a medical 

cause, such as epilepsy or an insulin reaction from diabetes. Therefore, 

to the extent practical, an officer should take this possibility into 

account, for example, by considering and reporting such claims if made 

by the arrested person or his friends and relatives. In addition, an 

'epileptic, a diabetic, or other person with a medical condition, will 

frequently carry some appropriate identification or documentation (such 

as a bracelet or a card carried in a purse or wallet). 
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SECTION TWO: GUIDELINES 

12:2.01. An officer shaU only arrest a person who has violated the law. 
An officer has no authority to arrest a person solely on the basis of his 
mental condition because neither insanity nor any other form of mental 
illness violates any criminal statute. 

12:2.02. Although the law limits the degree to which an officer can 
intervene in situations involving a mentally ill person3 the officer 
should respond and take lawful action in an attempt to: 

(a) Protect the public from harm caused by a mentally ill person3 
(b) Protect the mentally ill person from harm which he or others may 

cause3 
(c) Provide a stabilizing force in any conflicts which may arise 

from the actions of the mentally ill person3 and 
(d) Aid in acquiring proper medical attention for the mentally ill 

person. 

12.:2.03. Incidents involving a mentaUy iU person require tactful3 
paUent3 and understanding responses. To the extent reasonably possible3 
an officer should: 

la) Attempt to learn as much as possible about the individual and 
the situation3 by talking with the mentally ill person3 his 
famiZY3 his friends3 and witnesses. 

(b) Regardless of the circumstances (e.g' 3 verbal abuse directed 
at the officer)3 respond in an objective3 unexcited3 nonabusive3 
unthreatening manner in order to calm and control the subject. 

(c) Not deceive the mentally ill person. (Deception often thwarts 
the chance for trust and endangers the subject's potential for 
recovery. Trust enhances the opportunity for controUing the 
situation.) 

Frequently, without warning and with little indication of the 

true nature of the problem, a police officer encounters a mentally ill 

person either in the course of patrolling or when dispatched to a 

location by radio. Hhen an officer must intervene, his actions should 

meet the objectives of protecting a mentally ill person from harming 

himself, or the person or property of others, while responding in a 

manner consistent with the medical status of the mentally ill person 
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involved. The Mental Health Code (Tex. Rev. Civ. Stat. Ann. art. 

5547--1 et seq.) states its purpose (art. 5547--2) as follows: 

Itis the purpose of this Code to provide humane 
care and treatment for the mentally ill and to facilitate 
their hospitalization, enabling them to obtain needed 
care, treatment and rehabilitation with the least pos­
sible trouble, expense and embarrassment to themselves 
and their families and to eliminate so far as possible 
the traumatic effect on the patient1s mental health of 
public trial and criminal-like procedures, and at the 
same time to protect the rights and liberty of every­
one. In providing care and treatment for the mentally 
ill, the State acts to protect the community from harm 
and to serve the public interest by removing the social 
and economic burden of the mentally ill on society and 
the burden and disturbing effect of the mentally ill 
person on the family, and by care and treatment in a 
mental hospital to restore him to a useful life and 
place in society .... 

The rules within this section attempt to state general principles which 

fulfill this legislative purpose and can guide a law enforcement agency 

in handling mentally ill persons. 

The rules within this section establish a basic foundation on 

which an officer should base his responses when he encounters a men­

tally ill person. The police officer on the scene must be aware that 

his initial contact with a mentally ill person will have a strong in­

fluence on that person1s immediate conduct and, perhaps~ on that person1s 

ultimate prognosis as well. Rule 12:2.03 stresses the need for tact, 

patience, and understanding and lists several suggestions to guide 

police behavior. 

The rules of this chapter clarify a police officer1s authority in 

dealing with mentally ill persons based on the underlying philosophy 

that police intervention resulting in involuntary custody is desirable 

only when necessary to prevent a mentally ill person from being harmed, 
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or from harming other persons or their property. As a general rule, 

as long as the situation remains nonviolent, the mentally ill person 

will be far better off if placed in the custody of a responsible 

sponsor (such as a relative or friend) and afforded medical assistance 

in a gradual and voluntary manner. Although this chapter expresses 

concern for the physical and psychological well-being of the mentally 

ill person, it also alerts the officer to the constant potential for 

disruptive and even violent acts. Thus, the officer must protect the 

general public as well as himself. Of course 5 an officer always has 

the authority to arrest any person who violates the criminal law, 

particularly where personal injury or extensive property damage occurs. 

Rule 12:2.02 directs the officer to respond to calls involving 

mentally ill persons in order to 'stabilize a conflict and to minimize 

future injury and damage. An officer1s role may be very limited, 

particularly in strictly civil matters. An officer who confronts a 

mentally ill person must often decide, for example, whether to take 

custodial control of the individual, to place the individual in the care 

of some responsible sponsor, or simply to allow the individual to continue 

on his own. For a discussion of these issues, see Texas Law Enforcement 

Handbook 91-93 (1976 rev. ed.). 
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SECTION THREE: PROCEDURES 

12:3.01. Whenever possible, if it appears likely that a situation 
involving a mentaUy iU person wiU require immediate poUae interven­
tion in order to prevent personal injury or extensive property damage, 
two offiaers should be dispatahedinitially. A lone offiaer who enaoun­
ters suah a situation should, whenever possible, request a baak-up 
offiaer. 

12:3.02. If an offiaer must control and restrain a mentally ill person, 
he shall use the least amount of force necessary in aacordance with the 
rules in Chapter Three on the Use of Force. 

12:3.03. If the officer has reason to believe that a person may be a 
mental patient who has left institutional care without authorization, the 
officer should investigate and notify the institution and let the insti-· 
tution arrange for the patient's return. 

12:3.04. An offiaer should handle a mentally ill person who needs 
attention in the following manner: 

(aJ Attempt to locate responsible relatives or frieruls who wiZl 
attend to the needs of the mentally ill person. 

(bJ If asked for advice, the offiaer may provide information about 
the availabiU·ty of voluntary hospitaUzation. 

(cJ If the mentally ill person has no friends or relatives who will 
take responsibility fop him and he will not apply for voluntary 
hospitaZization, the officer should refer the matter to the 
proper heaUh authorities or to a magistrate. 

12:3.05. When a mentalZy ill person's behavior requires confinement 
in order to prevent him from harming himself, harming another person, 
or committing a crime., the offiaer shall: 

(aJ Obtain a warrant of commitment in acaordance with Rule 12:3.08; 
(bJ Take the mentally ill person into custody and immediately 

transport him to the nearest mental hospital; 
(cJ Present the warrant to the hospital authori'l;ies., make an appU­

cation for emergenay admission., and turn the person over to 
hospital authorities. 

12:3.06. If an officer has no time to obtain a commitment warrant and 
must act immediately in order to prevent personal injury or extensive 
property damage., the officer shall: 

1 ; 

(aJ Arrest the mentally disturbed person for any criminal conduct 
which he committed., including disorderly conduct and threats; 

(continued) 
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(bJ Immediately present the matter to a magistrate and seek an 
emergency commitment ~~rrant-, then proceed in accordanae with 
Rule 12:3.05; and 

(cJ If ~he mentally ill person is aommitted, the officer should 
not7.-fy the prosecutor of thai; commitment. 

12:~. 07., Whe~ seeking a warrant of commitment., an officer shaU by 
aff7.-dav7.-t or 7.-n person before the magistrate., indicate those specific 
facts and ci~cumstances which would lead a reasonable person to believe 
that the subJe~t suffers from ~ental illness and requires observation 
and treatment 7.-n a mental hosp7.-tal for his own proteation or the pro­
tection of others. 

This section attempts to provide an officer with flexible alternatives, 

within the statutory limits of the Mental Health Code, for handling situa­

tions involving mentally ill persons. Rule 12:3.01 suggests that, if 

possible, a lone officer should not attempt to intervene in a potentially 

violent situation involving a mentally ill person without first attempting 

to receive back-up assistance. Rule 12:3.02 restates the general prin­

ciple regarding the limited use of force. Rule 12:3.03 establishes 

the procedure for responding to suspected mental patients who have left 

institutional care without authorization. 

The police have no authority to detain a person solely on the basis 

of mental illness. Mental illness becomes an official matter of police 

concern only upon finding an immediate threat of injury to the mentally 

ill person or others. Police are often called, however, to assist in 

matters concerning the mentally ill where no immediate danger to 

anyone exists. It will not satisfy community expectations, or the 

officer's general duty to the public, to avoid these matters on the 

grounds that the police lack statutory authority. In order to handle 
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the law enforcement problem of handling mentally ill persons without 

chaos, a department must develop an ap~ropriate plan. For example, a 

department must train its officers where and how to refer a mentally 

ill person who has not violated any law but who needs help and has no 

responsible friends or relatives available and willing to care for him. 

A department's planning should also cover night and weekend emergencies. 

Rule 12:3.04 outlines certain measures which an officer can take 

without invoking the Emergency Admission Procedure. An officer must 

exercise these measures, which are fundamentally advisory, with caution. 

Although an officer should inform the mentally ill person and other 

interested parties of the availability of voluntary hospitalildtion, the 

officer must take care to ensure that no one interprets his remarks 

regarding voluntary hospitalization as being coercive or threatening. 

Hospitalization achieved through coercion, although nominally "voluntary," 

may result in civil liability to the officer. 

Should the situation demand that the mentally ill person be detained, 

Rules 12:3.05 through 12:3.07 establish alternative procedures for use by 

an officer. Rules 12:3.05 and 12:3.07 comply with the Emergency Admission 

Procedure set forth in article 5547--27(a) of the Mental Health Code: 

. Any health or peace officer, who has reason to 
bel1ev~ and does believe upon the representation of 
a cred1ble person, in writing, or upon the basis of 
th~ condu~t of a person or the circumstances under 
Wh1Ch he 1S found that the person is mentally ill 
and be~a~se of hi~ mental illness is likely to 
cause, ~nJury to h1mself or others if not immediately 
res~ra1ned, may upon obtaining a warrant from any 
~ag1s~rate, take such person into custody, and 
1mmed1ately transport him to the nearest hospital 
or other facility deemed suitable by the county 
h~a~th officer~ except in no case shall a jailor 
slm11ar detent10n facility be deemed suitable unless 
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such jailor detention' facility is specifically 
equipped and staffed to provide psychiatric care 
and treatment, and make application for his admis­
sion, pursuant to the warrant of the magistrate. 
Such person admitted upon such warrant may be 
detained in custody for a period not to exceed 
twenty-four (24) hours, unless a further'written 
order is obtained from the County Court or Probate 
Court of such county, ordering further detention. 
Provided, however, that should the person be taken 
into custody after 12:00 o'clock noon on Friday, or 
on a Saturday or Sunday, or a legal holiday, then 
the twentY-four-hour period allowed for obtaining 
the court order permitting further detention shall 
begin at 9:00 o'clock a.m. on the first succeeding 
business day. 

Thus, a mentally ill perscm may be detained only upon the joint occurrence 

of two conditions: (1) a finding by the police officer that because of 

mental illness the person will likely cause injury to himself or others 

unless immediately restrained and (2) issuance of a warrant by a magistrate. 

The rules of this chapter attempt to make maximum use of responsible 

relatives and friends of the mentally ill person, as well as of the process 

of voluntary hospitalization, in order to minimize the need for invoking 

the Emergency Admission Procedure. As indicated by the language set 

forth above, the complex and cumbersome nature of securing an "emergency 

admission," leads to a pragmatic preference for first exhausting the 

voluntary and more expeditious measures detailed in this chapter. However, 

in the relatively limited circumstances where an "emergency admission" 

should occur, all officer has full authority to pursue that procedw'e, 

particularly where a magistrate is readily available and the time taken 
; 

in obtaining a warrant will not result in injury to the mentally ill 

person or to others, such as when two officers have responded and one 

can remain with the subject while the other obtains the warrant. 

As soon as the magistrate issues the commitment warrant (see Appendix), 
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an officer should immediately transport the mentally ill person to the 

appropriate institution. As to the method of transportation, the Mental 

Health Code (Tex. Rev. Civ. Stat. Ann. art. 5547--64) requires that: 

(b) 

(c) . 

Every female patient shall be accompanied 
by a female attendant unless accompanied by 
her father, husband or adult brother or son 
during conveyance to the mental hospital. 
The patient shall not be transported in a 
marked police or sheriff's car or accompanied 
by officers in uniform if other means are 
available. 

In turn, the rules prefer to have an officer resort to the "emergency 

admission" procedure rather than invoking the criminal process against the 

mentally ill person. Rule 12:3.06, which does involve the criminal process, 

necessarily contradicts the underlying policy of this chapter. Nevertheless, 

a mentally ill person's police custody and involvement in the criminal 

process should be kept as brief as possible. An officer should arrest 

the mentally ill person, however, where such person has violated the 

.criminal law and the officer cannot feasibly obta"in a commitment warrant 

but must take immediate action. In many cases, the prosecutor's office 

will dismiss the criminal charge once a commitment warrant is issued. 

This type of disrrissal involves prosecutorial discretion and does not 

taint the validity of the original arrest. 
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Appendix 
COMMITMENT I~ARRANT 

THE STATE OF TEXAS 

TO ANY PEACE OFFICER OF THE STATE OF TEXAS, GREETING: 

You are hereby commanded to Arrest: 

and immediately transport _____ to 

Hospital in Austin, Texas, and make application for -----
admission therein for emergency observation and treatment, 

pursuant to the provisions of Section 27 of the Texas Mental 

Health Code . 

HEREIN FAIL NOT but of this writ make due return, showing 

how you have executed the same, 

Witness my official signature, this ____ day of 

__________________ , A.D. 19 _____ _ 
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Municipal Court 
City of Austin 
Travis County, Texas 
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SHERIFF'S OR CONSTABLE'S RETURN 

Came to hand the ______ day of A.D. 19, ___ , at _____ o'clock __ .M. 

_____________ IU1d executed on the ______ day of _______________ -I.A.D. 

19, ___ , at _____ o'clock __ .M., by arresting the within named ________________ ""c·. _ 

___________________ -'-__ in Travis County, Texas, and taking his bond, placing him in jail at 

I actually and necessarily travelp.d _' miles in the service of this writ, in addition to any other mileage that I may 
have traveled in the service of other process in this cause in the same trip. 
FEES-Mileage $ ________ _ 

Making arrest $ 

Taking bond $ 

Commitment $ 
Sheriff. Conatable Travl. County. Ten. 

Release $ 

Total $ 
BY ______________ ~~~~--------__ ------

DEPUTY 
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CHAPTER THIRTEEN 

DISORDERLY CONDUCT 

Historically, the police function of maintaining order developed from 

roots significantly different from those which grew into the function of 

crime detection. E.g., Force, Decriminalization of Breach of the Peace 

Statutes, 46 Tulane L. Rev. 367, 394 (1972). Disorderly conduct statutes 

and ordinances generally proscribe long lists of comparatively minor 

crimes which in some way either disturb or threaten to disturb the public 

peace. The officer's primary role in this area should be to stop or prevent 

such disturbances and to ensure that those which have already occurred do 

not reoccur. These rules do not attempt to predict every circumstance or 

combination of circumstances which may confront an officer. They should, 

however, provide the officer with general guidelines to consider and apply 

when determining what action, if any, he should take. 

. Although the police and the public both accept and expect selective 

enforcement of disorderly conduct statutes, police officers have tradi­

tionally received little or no guidance in how to exercise their broad 

discretion in dealing with instances of disorderly conduct. See, e.g., 

J. Q. Wilson, Varieties of Police Behavior 6, 21-22, 130-32, 140-51 

(1968). Unlike more serious offenders, disorderly persons are not always 

arrested. An officer's discretion, moreover, is not limited to determining 

whether an arrest is warranted. He has a wide range of alternatives from 

which he may choose. Unless an officer arrests the offender, the officer's 

actions will rarely be reviewed. Even if the officer makes an arrest, his 

actions usually do not receive judicial scrutiny since the offender may forego 
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trial and pay a fine to obtain his release. 

These ~ules attempt to fill a portion of this void by providing 

officers with guidelines for handling disorderly conduct cases. However, 

the rules apply only to individual instances of disorderly conduct and 

not to disorderly crowds or riots. Likewise, the rules do not apply when 

the officer has probable cause to arrest the offender for an offense more 

serious than disorderly conduct. These rules attempt to channel, not to 

eliminate, police discretion in order to promote uniform application of the 

law in accord with departmental directives. Ideally, these rules will re­

duce the incidence of inappropriate responses without unduly restricting 

the officer in the performance of his daily duties. 
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FIRST AMEND~1ENT ISSUES 

Acts which seem to violate disorderly cond~ct statutes may be protected 

under the first amendment. An objective and impartial understanding of the 

facts should enable an officer, if he does interven~, to elect the type of 

intervention which complies with this chapter. 

The basic guarantee of the first amendment is the freedom to advocate 

ideas. Kingsley Intll P'jctures Corp. v. Regents of Univ. of N. Y. State, 

360 U.S. 684 (1959); West v. State, 489 S.W.2d 597, 600 (Tex. Crim. App. 

1972). Most cases regarding the freedom of expression have arisen in the 

context of public debate and political discourse. However, in Abood v. 

Detroit 3d. of Educ., 431 U.S. 209, 231 (1977), the US Supreme Court 

observed that 

. '.' ou~ cases.have never suggested that expression 
~~out phllosophl~al, social, artistic, economic, 
~~t~rary,or ethlcal matters--to take a non-exhaustive 
11S~ of labels--is not entitled to full First Amend­
ment protection. 

Thus, freedom of speech extends beyond political expression or comment 

on public affairs; it encompasses, at a minimum, the liberty to discuss 

publicly all matters of public concern without prior restraint or fear of 

subsequent punishment. Time Inc. v. Hill, 385 U.S. 374 (1967); Thornhill v. 

Alabama, 310 U.S-. 88 (1940); International Socly for Krishna Consciousness v. 

Eaves, 601 F.2d 809 (5th Cir. 1979). The US Supreme Court has emphasized 

that first amendment rights embrace all communicative types of action, not 

just spet;ch. Brown v. Louisiana, 383 U.S. 131, 142 (1966). In order to call 

attention to his opinion, however, a person may not just deliberately engage 
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in illegal conduct. A person's intent to expreSs an idea through his con­

duct does not necessarily provide constitutional protection for his activities. 

When a single course of a~ .. ion combines "speech" and "nonspeech" elements, it 

falls within the scope of the first amendment only if the activity is suffic­

iently imbued with elements of communication. E.g., Aryan v. Mackey, 462 F. 

Supp. 90, 92 (N.D. Tex. 1978). In ~aking,this determination, both the nature 

of the activity and the environment in which it occurs must be considered. 

When confronted with illegal conduct that contains a significant 

component of expression, courts have resolved the conflict by balancing 

first amendment rights, against the societal interests infringed by the 

comnunicative actions. Only a sufficiently important governmental interest 

in regulating the nonspeech element can justify even incidental limitations 

on first amendment freedoms. The US Supreme Court has used a variety of 

descriptive terms to characterize the quality of this countervailing govern­

mental interest: e.g.~ compelling, substantial, subordinating, paramount, 

cogent, and strong. Though somewhat imprecise, these terms emphasize that 

a government regulation has sufficient justification only: if it falls 

within the constitutional po~er of the government; if it furthers an 

important governmenta1 interest; if the governmental interest does not 

relate to the suppression of free expression; and if the incidental restric­

tion on alleged fi'rst amendment freedoms is no greater than necessary to 

further that interest. BUckiey v. Va1eo, 424 U.S. 1, 19 (1976); United 

States v. O'Brien, 391 U.S. 367, 376-77 (1968); Kew v. Senter, 416 F. Supp. 

1101 (N.D. Tex. 1976). 
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The police have a duty to protect a person engaged in first amendment 

activity, even if his speech or conduct annoys others or creates a minor 

disturbance. The first amendment even protects vulgar and coarse language, 

as long as that language occurs in a "communicative" context. Cohen v. 

California, 403 U.S. 15 (1971); see FCC v. Pacifica Foundation, 438 U.S. 

726, 747 (1978). First amendment communication frequently annoys or upsets 

listeners or viewers, but such annoyance provides absolutely no grounds 

for interference with a person's exercise of his rights. Cox v. Louisiana, 

379 U.S. 536, 551 (1965). In Cox, the US Supreme Court affirmed a speaker's 

right to'espouse unpopular views, even if greeted by a hostile reaction from 

the crowd which he is addressing. When the possibility of violence becomes 

imminent, however, the state can validly intervene and curtail first amend-

ment expression. The state has a valid interest in maintaining order and 

in preventing injury to the speaker as well as to any third parties. 

Grayned v. City of Rockford, 408 U.S. 104 (1972); Feiner v. New York, 340 
. . 

U.S. 315 (1951); Chaplinsky v. New Hampshire, 315 U.S. 568 (1942). Thus, 

the state has ample justification for intervening against persons who evoke 

violently hostile reactions from their audience. The US Constitution does 

not bar the enactment of laws regulating conduct connected with speech, 

press, assembly, and petition, as long as such laws aim carefully and narrowly 

at the forbidden conduct. International SoCly for Krishna Consciousness 

v. Eaves, 601 F.2d 809, 828 (5th Cir. 1979); Beck v. State, 583 S.W.2d 338, 

343 (Tex. Crim. App. 1979). 

The Supreme Court also recognized in Cox (at 554-55) that the state 

can even curtail the exercise of vital fi~st amendment rights if they 
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interfere with public safety or convenience. See Grayned v. City of 

Rockford at 111-12; International Soc'y for Krishna Consciousness v. State 

Fair of Texas, 461 F. Supp. 719, 722 (N.D. Tex. 1978). Such interference 

must be more than speculative. It must be present and actual. For example, 
, 

a person who obstructs a sidewalk and causes passersby to have to walk in 

a busy street needlessly endangers the safety of third parties. See 

Colten v. Kentucky, ~07 U.S. 104, 109; Feiner v. New York at 320. 

Thus, when a person's disorderly conduct unrA.asonably interferes with 

the public order, officers should act to restore order and to assure safety 

and convenience, even if the person is exercising his first amendment· rights. 

The crucial question in determi~ing ~easonableness is whether the manner of 

expression is basically incompatible with the normal activity of a particular 

place at a particular time. In making this difficult determination, the 

courts have given great weight to the presence of first amendment communication. 

E.g., Grayned v. City of Rockford, 408 U.S. 104,116 (1972). Where s.ociety's 

interests greatly outweigh an individual's interests, the individual loses 

his first amendment protection and becomes subject to intervention. Colten 

v. Kentucky 407 U.S. 104, 111 (1972); Aryan v. Mackey, 462 F. Supp. 90, 

93 (N.D. Tex. 1978). 

Courts have also recognized that although the government may prohibit 

the intrusion of certain views anJ ideas into the privacy of the home, it 

. 1 Outsl'de the home IIwe are cannot totally ban them from public dla ogue. 

often captives ll subject to objectionable speech. Rowan v. U.S. Post Office 

Dept., 397 U.S. 728, 738 (1970). Whether an act unreasonably invades a 

per-son's privacy interests depends on two key factors: the nature of the 
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act and the nature of the public interest. By this standard, first amend­

ment speech, even if it offends passersby, is- highly protected. The mere 

presumed presence of unwilling listeners or viewers does not justify the 

curtailment of all speech capable of giving offense. The state can curtail 

offensive expression only if the listener's substantial privacy interest 

suffers invasion in an essentially intolerable manner. Cohen v. California, 

403 U.S. 15, 21 (1971). A person's privacy interests vary, depending on the 

circumstances and place. Thus, a person has a strong and substantial 

expectation of privacy in his own hom~, but has little legitimate expecta­

tion of privacy while riding the bus or shopping in a store. Even when a 

person has only a slight expectation of privacy, another's disorderly 

acts can be proscribed if they have no social value. Thus, obscene and 

lewd acts are unreasonable whenever they violate an unwilling viewer's 

interest in prixacy. 

The US Supreme Court has repeatedly stressed that streets, sidewalks, 

parks, and other similar places have such a strong historical association 

with the exercise of first amendment rights that access to them for the pur­

pose of exercising such rights cannot constitutionally be denied broadly and 

absolutely. E.g., Food Employees, Local 590 v. Logan Valley Plaza, Inc., 391 

U.S. 308 (1968). However, some public places are so clearly committed to 

other purposes that their use for the airing of grievances becomes anomalous. 

When municipal or state property is open to the public, the exercise of first 

amendment rights may be regulated in order to prevent interference with the 

ordinary use of the property. Certainly, some conduct which would be proper 

on the street or in the park has no place in a courtroom or statehouse. 
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See, e.g., International Soc'y for Krishna Consciousness v. State Fair of 

Texas, 461 F.Supp. 719, 721 (N.D. Tex. 1978). 

Not every incidental interference with a public function will remove 

the cloak of privilege from first amendment communication or will require 

police intervention. Only unnecessary and significant disruptions require 
, 

intervention. However, even a minor disturbance might significantly disrupt 

a particularly sensitive public function. Thus, the amount of interference 

which requires police intervention will vary depending on the nature of the 

affected public function. For example, a school classroom needs quiet and 

order whereas noise would not interfere with municipal trash collection 

operations. See Grayned v. City of Rockford, 408 U.S. 104, 1'16-19; Tinker 

v. Des Moines Indep. Community School Dist., 393 U.S. 503 (1969); Aryan v. 

Mackey, 462 F. Supp. 90, 93 (N.D. Tex. 1978). 
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SECTION ONE: DEFINITIONS 

13:1.01. DisopdepZy Conduct - Acts pposcPibed undep the Texas PenaZ Code 
Annotated and anaZogous muniaipaZ opdinanaes as: DisoPMPZy Conduat (sea­
tion 42.01)., Pub'Ua Lewdness (seation 21.07)., Indeaent Exposupe (seation 
21.08)., Obstruating Hig]7JJ)ay OP Othep Passageway (s'eation 42.03)., Dis­
rupting a Meeting or Proaession (seation 42.05)., PubZia Intoxiaation 
(seation 42. 08)., H-inMPing Proaeedings by DisopdepZy Conduat (seation 
38.13). (The Appendix sets fopth the statutopY Zangv~ge of the aited 
offenses. ) 

13:1.02. Fipst Amendment Aativities - The ZawfuZ exepaise by one OP mope 
pepsons of the aonstitutionaZ Pight (without ppiop pestpaint OP feaP 
of aPbitpaPY subsequent punishment) to assembZe., "1;0 speak., OP to engage in 
aornmuniaative behaviop whiah exppesses a point of view. AZthough fipst 
amendment aativities usuaZZy invoZve poZitiaaZ., soaiaZ., gaonomia., OP 
peZigious ideas., issues., OP opinions., they ape not Zimited to those 
topias. 

The definition of "disorderly conduct" includes those acts classified as 

such under Texas Penal Code section 42.01 as well as related offenses under 

the Penal Code and similar municipal ordinances. Although the Penal Code 

does not label all of the itemized offenses as "disorderly conduct,1I the 

listed offenses should nevertheless be considered together because they each 

proscribe a relatively minor offense which interferes with the public's 

interest in preventing violence and protecting the safety and constitutional 

rights of individual citizens and the community. 

Disorderly conduct laws frequently proscribe conduct which may encompass 

first amendment expression. For example, Texas Penal Code sections 42.0l(a) 

(1) and (a)(2) each prohibit certain speech or conduct which "tends to incite 

an immediate breach of the peace. II The US Supreme Court (as previously dis­

cussed in this chapter) has held that a state may restrict first amendment 
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activities if the threat to public safety and order (such as a "breach of the 

peace") outweighs the first amendment interests. However, only a limited 

definition of "breach of the peace" would meet such a test. Thus, although 

Woods v. State, 152 Tex. Crim. 338, 213 S.W.2d 685, 687 (1948), broadly defines 

"breach of the peace" to ·incl ude offenses which cause "consternation, and 

alarm and disturb the peace and qUiet of the community," it offers poor 

direction in situations involving first amendment activities. These statutes, 

nevertheless, are not impermissibly vague or facially overbroad. Kew V. 

Senter, 416 F. Supp. 1101 (N.D. Tex. 1976). 

A narrow judicial definition of "breach of the peace II could preserve the 

constitutionality of that statutory language. Thus, the Practice Commentary 

to Texas Penal Code section 42.01 (Vernon 1974) notes that lI[mJuch of the 

language" of subsections (a)(l) and (2) comes from Chaplinsky V. New Hampshire, 

315 U.S. 568 (1942), and prohibits "fighting words. II The Practice Commentary 

in fact~ states that "[tJhe fighting words or acts requirement makes the 

remaining language of these two subdivisions [(a)(l) and (a)(2)J largely im­

material." The Practice Commentary also criticizes the use of the words 

"abusive, indecent, profane, or vulgar ll as imprecise and redundant. 

Pena 1 Code secti on 42.01 (a)( 4) may ra i se more seri ous cons ti tuti ona 1 

questions because it lacks the "fighting words" requirement (i .e., "tends to 

incite an immediate breach of the peace"). The authors of the Practice Com­

mentary believe that this subsection "is probably unconstitutional, at least 

on its face," unless the statutory phrase "obviously offensive manner" is 

equated with the "fighting words" requirement. As it stands, the statute 

suffers from vagueness and overbreadth which restricts constitutionally pro­

tected conduct by preventing a person of common understanding from knowing 
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exactly what conduct is prohibited. (The presence of the "provocation dr~fense" 

set forth in sUbsection (b) would not mitigate the constitutional problems.) 

Chaplinsky involved a statute which proscribed calling a person "any offensive 

or derisive Qr annoying" words. The US Supreme Court upheld the validity of 

the statute because the New Hampshire state courts had construed the statute 

to apply only to words wh·ich "have a direct tendency to cause acts of violence 

by the persons to whom, individually, the remark is addressed." The state 

court (quoted in 315 U.S. at 573) also said: 

The word lIoffensive li is not to be defined in terms of 
what a particular addressee thinks ... The test is 
what men of common intelligence would understand would 
be words likel~ to cause an average addressee to fight. 
... The Engllsh language has a number of words and 
expressions which by general consent are "fighting 
words" when said without a disarming smile .... Such 
words, as ordin~ry men know, are likely to cause a fight. 
So are threatenl~g, profane or obscene revilings. De­
rlSlve aryd annoylng words can be taken as coming within 
the purvlew of the statute as heretofore interpreted 
only when they have this characteristic of plainly 
tending to excite the addressee to a breach of th§ peace. 

Using the term lIunreasonable" in sections 42.01 (a)(3) and (a)(5) should 

not, on its face, create any constitutional problem. For example, in 
,.-

Cameron v. Johnson, 390 U.S. 611 (1968), the US Supreme Court dismissed an 

attack on a statute which used the term "unreasonably" as a standard. 

Whether section 42.05 will withstand constitutional scrutiny also depends 

on an interpretation which does not unreasonably infringe on first amend­

ment rights or curtail innocent activities. See Buckley v. Val eo, 424 U.S. 

1 0976); Grayned V. City of Rockford, 408 U.S. 104 (1972); Beck V. State, 

583 S.W.2d 338 (Tex. Crim. App. 1979). 
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SECTION TWO: GENERAL POLICIES AND PROCEDURES 

13:2.01. Officers should be primarily concerned with the maintenance of 
public order rather than the punishment of offensive conduct. Officers 
should take a preventive rather than punitive approach to the enforcement 
of disorderly conduct statutes. 

13:2.02. An officer shall not intervene in a disorderly conduct situa­
tion except as provided in this chapter. 

13:2.03. This chapter applies only to disorderly conduct committed by 
individuals3 not to the handling of riots as defined in Texas Penal Code 
section 42.02. 

13:2.04. This chapter applies only when the individual's illegal 
behavior amounts to no more than disorderlb conduct3 as defined by 
these rules. This chapter does not apply where an officer has prob­
able cause to arrest the offender for a more serious offense. 

13:2.05. When intervening in disorderly conduct situations3 each officer 
shall use the least intrusive method of intervention which will re­
establish order. 

13.2.06. An officer shall not intervene to stop an individual from 
exercising his first amendment rights simply because the officer or 
anyone else finds the individual's ideas unpopular3 unpleasant3 annoy­
ing3 irritating3 or insulting. 

13:2.07. An officer must remain impartial and deal tactfully with dis­
orderly individuals by: 

(a) Avoiding brusqueness3 
(b) Establishing his authority in a fi~ but 

unbiased manner3 and 
(c) Directing his approach and effort to reducing tension. 

13:2.08. Possible methods of intervention3 starting with the least 
degree of intrusiveness3 include: 

-

(a) 
(b) 

(c) 

(a) 
(e) 

Mediati.ng; ... 
Informing the person{s) of appropr·-z,ate soc-z,al3 med-z,cal3 
or Zegal counseling; . 
Contacting friends or relatives of the d-z,sorderly 
person; 
Giving a warning; 
Informing about peace bond or complaint procedure~; .\ 

\contlnuedJ 
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(f) 
(g) 

(h) 

Giving an order; 
with the consent of the disorderly person3 taking him 
home or to an appropriate treatment center' and 
Using physical restraint and arrest. ~ 

A~ officer should initially resort to methods (a) through (e)3 when they 
w-z,lZ enable the officer' to accomplish his purpose~ rather than to methods 
(f) through (h). 

13:2. 09. I~ determi~ing the type of intervention to use~ the officel? 
should exam-z,ne the c-z,rcumstances of a particular incident~ the purpose 
of the intervention3 and the speed with which the officer must act. 

Even without first amendment considerations, enforcement of disorderly 

conduct statutes should rest on a balancing of interests. The law must 

weigh an ind~~1dual's interest in engaging in certain conduct against the 

interests of the general public or of the affected group. Before interven­

ing, an officer must analyze the situation and determine whether the inter­

ference involves more than a petty or common irritation, annoyance, or in­

convenience. 

Rule 13:2.01 emphasizes the key goals of police intervention, regardless 

of the particular type of disorderly conduct. Thus, for example, the police 

must immediately intervene to prevent violence but may have more options in 

responding to less urgent offenses, even if they each are Class A mis­

demeanors. This range of response finds support in Rule 13:2.08. This 

rule should persuade an officer to exercise restraint in the variety of 

actions he may take. Rule 13:2.05 stresses 'that an officer can maintain order 

and resolve most situations involving disorderly conduct through limited inter­

vention. In all instances, once the police achieve order, continued inter­

vention is no longer required. 
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Rule 13:2.07 recognizes that the appearance of police neutra'iity is 

crucial in dealing with disorderly conduct, especially in situations 

involving two or more disputants or first amendment rights. An officer 

must never let his opinion of the actor's views influence his handling of 

a situation. Most disorderly conduct involves people who are angry (e.g., 

fights, abusive language), unreasonable (e.g., intoxicated persons), or 

aroused by political or social differences of opinion (e.g., first amend­

ment communication). Such persons, although legally bound to respect 

police intervention, may act irrationally because of their physical con­

dition or aroused state. An officer must, therefore, be prepared for 

angry, abusive, or even disruptive reactions from such persons. Even if 

taunted or provoked by disorderly persons, the officer should continue to 

act calmly and professionally, since this attitude will often defuse a 

volatile situation and help restore ,order. In his concurring opinion in 

Lewis v. New Orleans, 408 U.S. 913 (1972), Justice Powell observed that 

a police officer~ because of his training and experience, is expecteQ to 

exercise a greater degree of restraint than the ordinary citizen. After 

regaining order, an officer should not arrest someone solely because of his 

angry or abusive reaction to police intervention. 

Rule 13:2.08 lists possible methods of intervention in disorderly con­

duct situations. It emphasizes the need for flexibility. As the key to 

successful intervention, the officer must objectively analyze the situa­

tion and then apply the least intrusive method of intervention which is 

likely to maintain or restore public order. 
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An officer would not apply all of the methods of intervention listed 

in Rule 13:2.08 to every disorderly conduct situation. For example, some 

of the methods (such as (b), (c), or (g)) may be particularly appro­

priate in situations involving intoxicated persons. Other methods clearly 

would not apply in certain situations (for instance, mediation could not 

help where the disorderly conduct only involves one person). When confronted 

with disorderly conduct, the officer should determine the relevant alter­

natives. He should then apply the least intrusive of these which sti11 

will accomplish the goal of maintaining order. Frequently, the presence 

of the police officers will cool tempers, particularly in situations 

involving arguments. After the police arrive, disorderly individuals often 

cease their offensive conduct. If this result satisfies everyone, police 

intervention should end. 

Rule l3:2.08(a) recognizes the usefulness of settling disputes 

through mediation. If the disorderly incident involves a disagreement 

whether someone was unreasonably noisy or offensive, police officers may 

try to mediate the dispute as objective observers. Allowing disputants 

to talk to officers individually will encourage them to cool their tempers 

and respect the officer's neutral appraisal of the situation. Perhaps an 

objective view may reveal to the parties that the offending conduct resulted 

from a misunderstanding rather than intentional interference. 

Officers, however, cannot function as social workers or lawyers by 

seeking to resolve the underlying causes of serious disputes. Police 

officers have neither the time nor the particular expertise needed to under­

take such action. Officers should be apprised of the availability of local 

social agencies and of the services they provide. If so informed, they can 
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direct the disputants to a particular agency for additional counseling 

(Rule 13:2.08(b)). Referral to the appropriate social, medical, or 

legal agency is particularly appropriate when the offensive conduct has 

an identifiable cause. In a wide range of situations, a warning may remedy 

a disorderly situation (Rule 13:2.08(d)). A warning informs the disorderly 

person of the consequences if his behavior continues and urges him to dis-

continue it. 

When an officer believes that lesser alternatives have not succeeded, 

or that one of the disputants needs continuing protection from another, 

he may mention the availability of peace bond or formal complaint proce­

dures (Rule 13:2.08(e)). Informing persons of legal remedies reduces 

police intervention while allowing aggrieved parties an opportunity to 

press for justice. Moreover, requiring a person to initiate legal action 

himself will often placate a momentarily angered person who has no serious 

interest in prosecution. In many instances, an order (Rule13:2.08(f)) will 

be the last method of intervention an officer attempts to use before resort­

ing to arrest. All orders should be reasonable, but emphatic. Failure to 

obey a reasonable order given by an officer may constitute an offense under 

Texas Penal Code section 42.03(a)(2). 

At times, physical restraint and arrest (Rule l3:2.08(h)) may be the 

only feasible method of stopping disorderly conduct. In fact, in certain 

situations (usually involving ongoing violence) an officer must arrest 

someone before he can try any of the less intrusive means of intervention. 

If an officer must use force, he should exercise restraint because exces­

sive use of force may cause disorderly persons to turn their violence 

against the police. (See Chapter Three on the Use of Force.) The Penal 
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Code gives an officer the authority to release an individual arrested under 

section 42.08 if the officer "believes imprisonment is unnecessary for the 

protection of the individual or others. II Thus, contacting friends or rela­

tives of the'disorderly person (Rule 13:2.08(c)) may be especially useful for 

handling an intoxicated individual who may inadvertently injure himself 

or others. 

Rule 13:2.09 suggests factors for the officer to consider in deciding 

whether, and how, he should intervene. For example, regarding nonviolent 

lewd or offensive behavior, an officer should usually avoid making an arrest 

unless the conduct highly offended third persons. (See Chapter Two on ~1isde­

meanor Field Release by Citation.) On the other hand, offenses which involve 

ongoing violence or endanger public safety demand swift and forceful action, 

since the state has a duty to protect its citizens from bodily harm. Cox v. 

Louisiana, 379 U.S. 536, 554 (1965). This duty authorizes the police to stop 

arl imminent threat of violence or an interference with public safety. The 

Penal Code (sections 42.01(a)(l), (2), (4), and 42.03) forbids certain acts 

which create such dangers. In these situations, the officer should use any 

method of intervention, including arrest. These rules, therefore, do not 

require an officer to exhaust every l'esser alternative before relying on 

arrest. However, whenever time allows (e.g., when it appears that no one will 

be physically harmed within a few minutes), he should consider less intrusive 

means, such as a request, a warning, or an order. 

Although nonviolent, certain disorderly conduct "outrageously shocks" 

the community. An "outrageously shocking" act involves an outrageous, 

flagrant, and intentional violation of the law and the rights of third 

persons. Such behavior would, under the circumstances, evoke intense 
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revul s'ion or abhorrence from a representati ve sampl ing of persons of 

ordinary sensibilities within the community. This type of behavior, 

by its hature antithetical to a system of public order, mandates immedi­

ate police intervention. In such instances, the state1s interests over­

Whelmingly outweigh the offender1s rights. Therefore, immediate arrest 

serves both to stop the offensive conduct and to deter the offender and 

others from engaging in such conduct-in the future. Officers must realize 

the strictness of this standard. They must not invoke this label to cir­

cumvent the guidelines of this chapter. 
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Appendix 

DISORDERLY CONDUCT STATUTES 

MISCELLANEOUS PROVISIONS 
OF TEXAS PENAL CODE ANNOTATED 

§ 21.07. Public Lewdness 
(a) A person commits an offense if he knowingly engages in any 

of the following acts in a public place or, if not in a public place, he is 
reckless about whether another is present who will be offended or 
alarmed by his act: 

(1) an act of sexual intercourse; 
(2) an act of deviate sexual intercourse; 

(3) an act of sexual contact; 
(4) an act involving contact between the person's mouth or 

genitals and the anus or genitals of an animal or fowl. 
(b) An offense under this section is a Class A misdemeanor. 

§ 21.08. Indecent Exposure 
(a) A person commits an offense if he expo~es his anus or a,n.y 

part of his genitals with intent to arouse or gratify the sex.ual desne 
of any person, and he is reckless about whether another IS present 
who will be offended or ala~'med by his act, 

(b) An offense under this section is a Class C misdemeanor. 

§ 38.13. Hindering Proceedings by Disorderly Conduct 
(a) A person commits an offense if he intentionally hinders an of­

ficial proceeding by noise or violent or tumultuous behavior or distur­
bance. 

(b) A person commits an offense if he recklessly hinders an offi­
cial proceeding by noise or violent or tumultuous behavior or distur­
bance and continues after explicit officiall'equest to desist. 

(c) An offense under this section is a Class A misdemeanor. 
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Section 42.01. Disorderly Conduct' 

(a) A person commits an offense if he intentionally or knowingly; 

(1) uses abusive, indecent, profane; or vulgar language in a public 
place, and the language by its very utterance tends to incite an im­
mediate breach of the li2ace: 

(2) makes an offensive gesture or display in a public place, and 
the gesture or display tends to incite, an immediate breach of the 
peace: 

(3) creates, by chemical means, a noxious and unreasonable odor 
in a pUblic place: ' 

(4) abuses or threatens a person 'In a public place in an obviously 
offensive manner: 

(5) makes unreasonable noise in a public place or in or neal' a 
private residence that he has no right to occupy; , 

(6) fights wiUpmother~in a public place: 

(7) enters on the property of another and for J'l. lewd or unlaw­
ful purpose looks into a dwelling on the property th..,rough any window 
or other opening in the,dwelling; 

(8) discharges a firearm in a ~Ublic place other than a public 
road: 

(9) displays a firearm or other deadly weapon in a public place 
,n a manner calculated to alarm: 

, (10) discharges a fil"earm on or across a public road: or 

(11) exposes his aims or genitals in a public place and is reck­
less about whether another may be present who will be offended or 
alarmed by his act. , 

'(b) It is a defense to prosecution under Subsection (a) (4) of this 
section that the actor had significant provocation for his abusive or 
threatening conduct. 

(c) For purposes orthis section, an act is deemed to occur in a 
public place or near a privat"e residence if it produces its offensive or 
proscribed consequences in the public place or near a private resi­
dence., 

(d) An offense under this section is a Class C ?lisde~ean~r unl~ss 
committed under Subsection (a) (8) or (a) (9) of thiS sectlf;m, In which 
event it is a Class B misdemeanor; and further provide that a person who 
violates Subsection (a) (10) is guilty of a misdemeanor and on a first 
conviction is punishable by a fine of not less than $25 nor more than 
$200, on a second conviction is punishable by a fine of n?t l,:ss th~n $200 
nor more than $500, and on a third or subsequent convictIon IS pUnishable 
by a fine of $500. 
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§ 42.03. Obstructing Higbway or Other Passageway 

(a) A person commits an offense if, without legal privilege or au­
thority, he intentionally, knowingly, or recklessly: 

(1) obstructs a highway, street, sidewalk, railway, waterway, 
elevator, aisle, hallway, entrance, or exit to which the public or a 
substantial group of the public has access, or any other place 
used for the passage of persons, vehicles, .01' conveyances, regard­
less of the means of creating the obstruction and whether the ob­
struction arises from his acts alone or from his acts and the acts 
of others; o~ 

(2) ,disobeys a reasonable l:equest or order to move issued by a 
person the actor knows to be or is informed is a peace officer, a 
fireman, or a person with authority to control the use of the 
premises: 

(A) to prevent obstruction of a highway or any of those 
areas mentioned in Subdivision (1) of this subsection; or 

(B) to maintain public safety by dispersing those gath­
ered in dangerous proximity to a fire, riot, or other hazard. 

(b) For purposes of this section, "obstruct" means to l"ender im­
passable or to render passage unreasonably inconvenient or hazard­
ous. 

(c) An offense under this section is a Class B misdemeanor. 

§ 42.04. Defense When Conduct Consists of Speech or Other 
Expression 

(a) If conduct that would otherwise violate Section 42.01(a) (5) 
(Unreasonable Noise) or 42.03 (Obstructing Passageway) of this 
code consists of speech or other communication, of gathering with 
others to hear or observe such speech or communication, or of gather­
ing with others to picket or otherwise express in a nonviolent manner 
a position on social, economic, political, or religious question:3, the ac­
tor must be ordered to move, disperse, or otherwise remedy the viola­
tion prior to his arrest if he has not yet intentionally harmed the in­
terests of others which those sections seek to protect. 

(b) The order required by this section may be given by a peace of­
ficer, a fireman, a person with authority to control the use of the 
premises, or any person directly affected by the violation. 

(c) It is a defense to prosecution under Section 42.01 (a) (5) or 42.-
03 of this code: 

(1) that in circumstances in which this section requires an or­
der no order was given; . 

(2) that an order, if given, was manifestly unreasonable in 
scope; or 

(3) that an order, if given, was promptly obeyed. 
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§ 42.05. Disrupting Meeting or Procession 
(a) A person commits an offense if, with intent to prevent or dis­

rupt a lawful meeting, procession, or gathering, he obstructs or inter­
feres with the meeting, procession, or gathering by physical a~tion or' 
verbal utterance. 

(b) An offense under this section is a Class B misdemeanor. 

§ 42.08. Public Intoxication 

(a) An individual commits an offense if he appears in a public 
place under the influence of alcohol or any other substance, to the de­
gree that he may endanger himself or another. 

(b) A peace officer or magistrate may release from custody an in­
dividual arrested ul'l.der this section if he believes imprisonment is un­
necessary for the protection of the individual or others. 

(e) It is a defense to prosecution under this section that the alco­
hol or other substance was administered for therapeutic purposes by 
a licensed physician. 

(d) An offense under this section is a Class C misdemeanor. 
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CHAPTER FOURTEEN 

EYEWITNESS IDENTIFICATIONS 

Eyewitness identification procedures include lineups, field identifi­

cations, photo displays, and informal identifications. This chapter attempts 

to establish reliable and fair rules regarding the identification of suspects 

by witnesses. These rules build on case law and commonsense practices to 

create a consistent system for impartially conducting eyewitness identifi­

cations. For a thorough analysis of current law and the legal and practical 

problems in this area, see N. Sobel, Eye-Witness Identification (1972 & 

,Supp. 1980). 

In 1967, concerned with the dangers of improper eyewitness identifi­

cations, the United States Supreme Court established procedural safeguards 

and sanctions in the landmark trilogy of United States v. Wade (388 U.S. 

218), Gilbert v. California (388 U.S. 263), and Stovall v. Denno (388 U.S. 

293). Although the Court mandated certain constitutional and procedural 

safeguards to minimize the possibility of mistaken identification, it 

nevertheless left many questions unanswered, only some of which have since 

been dealt with in later decisions. In Wade~ the Supreme Court also opened 

the door for police departments to develop rules for eyewitness identifi­

cation. While the Court recognized that a postindictment lineup is a 

"critical stage in the prosecution" which entitles the defendant to assis­

tance of counsel, it also noted (at 239) that 

[l]egislative or other regulations, such as those of 
local police departments, which eliminate the risks 
of abuse and unintentional suggestion at lineup pro­
ceedings and the impediments to meaningful confron­
tation at trial may also remove the basis for regard­
ing the stage as "critical." [Footnote omitted.] 



. The courts examine the overall fairness and reliability of ey(~witness 

identifications. In Stovall, the Supreme Court reaffirmed a defendant·s 

ri ght to challenge any i denti fi cati on procedure on due .process grounds. 

The Court announced (at 301-02) that evidence of a pretrial confrontation 

could be excluded if the totality of the surrounding circumstances in-

di cated that lithe confrontation . . . was so unnecessari ly suggesti ve and 

conducive to irreparable mistaken identification that [the defendant] was' 

denied due process of law.1I Courts determine the necessity of a suggestive 

procedure by considering both why the police selected that procedure and 

how they implemented it. Simmons v. United States, 390 U.S. 377, 384-86 

(1968). 

In Neil v. Biggers, 409 U.S. 188 (1972), the US Supreme Court focused 

on the accuracy and reliability of a suggestive identification procedure. 

Biggers involved a station house showup seven months after the crime. 

Although concel~ned with the length of this delay, the Court1s decision 

'hinged (at 199) on IIwhether under ·the totality of the circumstances· the 

identification was reliable even though the confrontation procedure was sug­

gestive'" The Court suggested (at 199-200) an evaluation of the likelihood 

of misidentification based on the following five fact.or·s: 

(a) The opportunity the witness had to view the criminal 
at the time of the crime, 

(b) The witness· degree of attention, 

(c) The accuracy of the witness· prior description of 
the suspect, 

(d) The level of certainty the witness demonstrated 
at the confrontation, and 

(e) The length of time between the crime and the 
confrontation. 
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Using this framework, the Court held the identification evidence 

admissible. 

In Manson v. Brathwaite, 432 U.S. 98 (1977), the US Supreme Court 

suggested that cOUl~ts, in deciding the admissibility of identification 

information, should also (at 114) consider lithe corrupting effect of the 

suggestive identification itself. II Thus, the Court took the additional 

step of analyzing this corrupting effect ~nd balancing it against the 

five reliability indicators of Neil v. Biggers. In Manson, the question­

able evidence resulted from an undercover officer·s identification of a 

drug crime suspect in a single photograph left in his office by a fellow 

officer. Although agreeing (at 116) that lIidentifications arising from 

single-photograph displays may be viewed in general with suspicion,1I the 

Court concluded (at 116) that the officer made the identification under 
II '. II 
no coerClVe pressure and lIin circumstances allowing care and reflection.1I 

The Court also concluded (at 114) that "'reliability' is the linchpin in 

determining the admissibility of identification testimony.1I 

Since certain eyewitness identification procedures are more suggestive 

than others, an officer must determine the appropriate procedure for each 

case. However, to avoid suggestiveness he must also know how to conduct 

that procedure. In deciding whether to exclude evidence of a pretrial 

confrontation, courts will analyze the IIfairness and impartialityll of the 

'~total ity of the ci rcumstances ll as a factor in determining suggestiveness 

and the likelihood of misidentification. In balancing the IIcorrupting 

effect" of a suggestive identification, most courts will consider (1) the 

choice of procedure, (2) whether the defendant had a right to counsel and 

if the police honored that right, (3) whether the police violated the 
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defendant1s fifth amendment rights during the identification procedures, 

and (4) how the conduct of the police affected the witnesses. For a 

concise discussion of pretrial identification procedures, see J. N. 

Ferdico, Criminal Procedure for the Law Enforcement Officer 303-20 (1979). 
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Using this framework, the Court held the identification evidence 

admissible. 

In Manson v. Brathwaite, 432 U~S. 98 (1977), the US Supreme Court 

suggested that courts, in deciding the admissibility of identification 

information, should also (at 114) consider lithe corrupting effect of the 

suggestive identification itself.1I Thus, the Court took the additional 
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able evidence resulted from an undercover officer's identification of a 

drug crime suspect in a single photograph left in his office by a fellow 

officer. Although agreeing (at 116) that lIidentifications arising from 

single-photograph displays may be viewed in general with suspicion,1I the 
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II no coercive pressure ll and lIin circumstances allowing care and reflection.1I 
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determining the admissibility of identification testimony." 

Since certain eyewitness identification procedures are more suggestive 

than others, an officer must determine the appropriate procedure for each 

case. However, to avoid suggestiveness he must also know how to conduct 

that procedure. In deciding whether to exclude evidence of a pretrial 

confrontation, courts will analyze the "fairness and imparti.al itil of the 

IItota1ity of thecircumstances" as a factor in determining suggestiveness 

and the likelihood of misidentification. In balancing the IIcorrupting 
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defendant1s fifth amendment rights during the identification procedures, 

and (4) how the conduct of the police affected the witnesses. For a 

concise discussion of pretrial identification procedures, see J. N. 

Ferdico, Criminal Procedure for the Law Enforcement Officer 303-20 (1979). 
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SECTION ONE: DEFINITIONS 

14:1.01. CompZaint - The affidavit made befope a magistpate 01' a dis­
tpict 01' county attomey which chro·ges a papticuZaP pepson with the 
corronission of an offense. The fiUng of a "compZaint" tnggeps a 
suspect's nght to counseZ at eyewitnes.s identification ppocedupe.s. 
Fop the puppose.s of thi.s chaptep., the tenn "aompZaint" incZude.s a 
gpand j UY']j indictmen t. 

14:1.02. Lineup - An identification ppoceduPe in which a su.spect i.s 
pZaced in a Zive gpoup-setting and ppesented to an eyewitne.s.s. 

14:1.03. FieZd Identification - A coppopeaZ identification ppoceduPe 
(aZso 7mown as uconfpontation.," ".showup.," and "one-on-one /I) in which 
the su.spect is ppesented singZy to the witnes.s. 

14:1.04. Photo Identification Di.spZay - An identification ppoceaupe 
(aZ.so 7<nown a.s "photo dispZay.," "photo Uneup.," and "photo aPpay") 
in which a gpoup of photogpaphs., ppefepahZy in coZop., ape dispZayed 
togethep befope the witnes.s. 

14:1.05. InfonnaZ Identification - A ppocedupe in which an officep 
take.s a witnes.s to ob.se!'ve a .su.spect who 'is at Ubepty., and who is 
usuaZZy unawaPe that he is being obsepved. 

14:1.06, Witness - A victim 01' an eyewitness to a cT'ime. 

14:1.07. FiZZep - Any pepson., othep than a suspect in a papticuZap 
cnminaZ investigation., who paPticipates in a Zineup which peZates 
to that investigation. ~ 

In Texas, the filing of a "complaint" (Rule 14:1.01) initiates an 

"adversary judicial criminal proceeding" against a particular person. 

Texas Code of Criminal Procedure, article 15.04, defines "complaint ll and 

forms the basis for the definition used in Rule 14:1.01. The complaint 

turns a "suspect" into a "defendant." Thus, with the filing of a com-

plaint, the right to counsel at identification procedures first attaches. 

The definition of "adversary judicial criminal proceeding" derives from 

Kirby v. Illinois, 406 U.S. 682 (1972). In Kirby, the US Supreme Court 
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stated (at 689) that a.defendant's right to counsel attaches to lineups 

and showups held "at or after the initiation of adversary judiC'ial criminal 

proceedings--whether by way of formal charge, preliminary hearing, indict­

ment, information or arraignment. II In Texas the filing of a complaint 

equals the filing of a "formal charge. II The Court, in Kirby, reasoned 

(at 689-90) as follows: 

The initiation of judicial criminal proceedings 
is far from a mere formalism. It is the starting 
point of our whole system of adversary cr'iminal 
justice. For it is only then that the government 
has committed itself to prosecute, and only then 
that the adverse positions of government and 
defendant have solidified. It is then that a 
defendant finds himself faced with the prosecutorial 
forces of organized society, and irrmersed in.t~e 
intricacies of substantive and procedural crlmlnal 
law. It is this point, therefore, that marks the 
cOlMlencement of the IIcriminal prosecutions" to . 
which alone the explicit guarantees of the Sixth 
Amendment are applicable. [Footnote and citations 
omi tted.] , 

Thus, a suspect, even if arrested, has no right to counsel at identifica­

tion procedures until a complaint has been filed against him. As noted 

in the definition, the term IcomplJint" includes a grand jury indictment, 

which may occur without a preceding complaint. 
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SECTION TWO: GENERAL RULES 

14:2.01. Conduct all eyewitness identification ppocedures in a faip and 
impaPtial mannep in opdep to avoid suggestiveness and influence on any 
witness. An officep shall not say op do anything that might suggest to 
a witness the guilt op innocence of a suspect. 

14:2.02. An eyewitness identification is unnecessapy when: 

(a) Xhe witness could not identify th9 offendep because 
he nevep saw him when the offense occurped; op 

(b) Xhe witness knew the identity of the suspect befope 
the offense occurped, op ZeaPned the suspect's identity 
aftep the offense and wit;hout police assistance; op 

(c) Xhe suspect is aPpested 1J,lhile committing the cpime. 

14:2.03. When thepe aPe two op mope wit~esses, each witness shall view 
the suspect op his likeness (i.e., photo OP composite dpawing OP sketch) 
and make his identification sepaPate fpom the othep witnesses. Instpuct 
witnesses not to convepse OP othepwise communicate with any othep 
witness about the identification until all of the witnesses have com­
pleted theip pespective identifications. 

14:2.04. A complete pecopd of the identification ppocedure must be made. 
Xhe time, location, and identity of aU those ppesent, including the 
filZeps being viewed, must be noted. Xhe pecopd must also include any 
pemaPks made by any witnesses, officeps, suspects, OP lawyeps. When-

.. evep possible, photogpaphs and tape op stenogpaphic pecopdings shall be 
made. 

Section Two applies to all eyewitness identification procedures. Rule 

14:2.01 requires the police to conduct such procedures fairly and impartially. 

In United States v. Wade, 388 U.S. 218, 228 (1967), the US Supreme Court 

expressed concern about the risk of injustice caused by suggestiveness during 

witness identifications: 

... A major factor contributing to the high incidence 
of miscarriage of justice from mistaken identification 
has been the degree of suggestion inherent in the manner 
in which the prosecution presents the suspect to wit­
nesses for pretrial identification .... 

XIV-7 

-",.: 

\ 

, 



---------- ~- -

Suggestiveness in identifications arises from two sources. First, 

the identification procedure may itself be suggestive (e.g., placing a 

white suspect in a lineup with six black people, using an array of 12 

photographs in which the suspectls picture appears eight times). Rules 

14:3.15 and 14:5.05, for example, set forth specific procedures to avoid 

such suggestiveness. The second potential source of suggestiveness stems 

from the conduct of the police or prosecutor as it affects the viewer. 

Police procedures may, intentionally or not, produce an identification 

which reflects police suggestion rather than true choice. An officer should 

never inform any witness that a suspect has admitted guilt, that the police 

have recovered property similar to what was stolen, that the police have 

seized weapons like those used in the offense, or that the officer believes 

the suspect is guilty. Likewlse, an officer must always guard against in 

any way indicating to any witness that a particular person is a suspect or (- '1 

is in a lineup or other group to be viewed by the witness. Such sugges.­

tiveness may result in an irrepar,ble misidentification. Manson v. 

Brathwaite, 432 U.S. 98 (1977); Neil v. Biggers, 409 U.S. 188 (1972); 

Hudson v. Blackburn, 601 F.2d 785 (5th Gir. 1979). 

Rule 14:2.02 lists circumstances which make an eyewitness identifica­

tion unnecessary. A suspect has no right to a pretrial identification 

procedure. United States v. McGhee, 488 F.2d 781 (5th Gir. 1974). Rule 

14:2.02(b) applies when the witness already knows· the identity of the 

suspect and acquired this knowledge without any police assistance. This 

would occur, for instance, if the witness and offender were relatives or 

co-workers, or if the witness recognized the offender's picture in the 

newspaper. It would not be sufficient, however, if the witness had merely 
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seen the off~nder prior to or after the offense. The witness must either 

know his name or be able to point him out in order to obviate the identi-

fication procedure. The primary purpose of maintaining a complete record 

of all identification procedures (Rule 14:2.04) is to enable the police 

or a defendant to reconstruct at trial the relative fairness of such pre-

trial procedures. 

Rule 14:2.03 states general principles to observe when two or more 

witnesses are available to make an identification. While combined view-

ings do not necessarily violate due process, they become a key factor on 

which courts focus when exa~ining identification procedures. E.g., United 

States v. Br;dgefourth, 538 F.2d 1251 (6th Gir. 1976); Rudd v. Florida, 

477 F.2d 805 (5~h Gir. 1973). Separate v;ewings avoid the influence of 

"mutual reinfoY'cement" by the presence or reactions of other witnesses. 
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SECTION THREE: LINEUPS 

14:3.01. Use only a lineup following the aPPest of a suspect~ unless: 

(a) A field identification in accordance with Section 
Four is appropriate; or 

(b) No witness will attend a lineup due to illness~ 
refusal to cooperate with police~ or inconvenience 
caused by having the suspect in custody far from 
the witness (see Section Four on Field Identifica­
tion and Section Five on Photo Identification 
Displays); or 

(c) The suspect looks so unusual that other persons 
with similar physical characteristics cannot 
practically be found for a lineup; or 

(a) The suspect refuses to participate in a lineup~ 
despite Rule 14:3.11. 

14:3.02. A lineup should be held as soon as practical after the suspect 
appears before a magistrate. A Zineup may be held before the suspect 
appears before a magistrate when special circumstances indicate that 
delay of the lineup will seriously hamper an ongoing investigation. 

14:3.03. An officer may request a suspect~ once in austody~ to partic­
ipate as a filler in lineups relating to crimes for which he has not 
been arrested. A person~ whether or not in custodY3 has no right to 
counsel when he appears in a lineup as a filler. 

14:3.04. A suspect has the right to have a lawyer present at a lineup 
which' occurs after a complaint has been filed against him. After a 
complaint has been filed~ a suspect shall be advised that: 

(a) The results of the lineup can and will be used 
against him; 

(b) He has the right to have an attorney present 
to observe the lineup procedure; 

(cj If he cannot afford a lawyer3 he has the right 
to receive one free of charge; and 

(d) The lineup will be delayed for a reasonable 
amount of time in order to allow the lawyer 
to appear. 

Use Appendix A of this chapter as the form for a suspect's "Waiver of 
Right to Attorney at Lineup." 

14:3.05. When a suspect who has a right to counseZ at a lineup desires 
to have counseZ present~ the following procedures shall be foZlowed: 

Lconti nuedl 
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(a) 

(b) 

(c) 

If the suspect already has a Zawyer~ allow him 
to notify the lawyer. 
Allow a suspect who has no lawyer~ but wishes to 
retQ.in one~ a reasonable amount of time to do so. 
If th~ suspect is indigent~ the officer conducting 
the l~neup shall contact the court to provide a 
free lawyer for him. 

1~:3.06. Af~er be~ng ~dvised of his right to counsel~ if an accused 
~shes to wa~ve th~s r~ght~ request him to read (or read to him) and 
si~ the appropriate waiver form. If the accused refuses to waive or 
fa~ls to comprehend waiver of the presence of counsel and refuses to 
emp~oy an atto~ey or to have one appointed for him~ the investigating 
off~cer shall ~nform the court and request an attorney in the accused's 
behalf. 

!~:3.07. Even if a susp~ct may have no right to appointed counsel at a 
Z~neup (because a compla~nt has not been filed against him)~ advise the 
suspect that he may have the assistance of retained counsel at the Zine­
up. Delay the lineup a reasonable time to allow the attorney to appear. 

14:3.08. If~ despite not~f~cation~ the suspect's attorney fails to 
app~ar at t~e scheduled l~neup~ delay the lineup for a reasonably short 
per~od of t~me. If the attorney still does not appear~ the officer in 
charge may: 

(a) Delay the lineup until a later date; or 
(b) Notify the court which will appoint a substitute 

attorney to represent the suspect at the lineup; 
or 

(c) Hold the lineup without the attorney~ if the 
other alternatives are impractical. 

An officer who conducts a lineup without the suspect's attorney shall 
make a record of (1) all efforts to obtain substitute counsel~ (2) how 
long he delayed the lineup~ and (3) the circumstm~ces which made further 
delay impractical. (See RuZe 14:3.17.) 

14:~.09. A reasonable time prior to the lineup~ inform the prosecutor's 
off~ce of the date~ time~ and place of the lineup. 

14:3.10. Before placing the suspect in the lineup~ the officer conduct­
ing the lineup shall inform the suspect that: 

(a) 

(b) 

He will be placed in a Zineup along with other persons 
who look like he does; and 
During the lineup~ for identification purposes only~ 
he may be required to wear certain clothing~ say 
certain words~ or do certain things. 

(continued) 
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14:3.11. If a suspect refuses to participate in a lineup~ request a 
court order compelling the suspect to participate. If~ despite a court 
order~ a suspect continues to refuse: 

(aJ Advise him that he has no right to refuse and 
that he may be found in contempt of court~ and 

(bJ Make a record of the precise words of his 
refusal. 

If a suspect continues to refuse to participate~ do not force him to take 
part in the Zineup without a court order. 

14:3.12. ~ior to beginning the Zineup~ the officer in charge shalZ 
explain the lineup procedures and the responsibiZities of aZl parties 
to all attending witnesses~ poZice officers~ and attorneys. 

14: 3.13. 

(aJ 

(b) 

(c) 

(d) 

(e) 

(f) 

(gJ 

(h) 
(i) 

The officer conducting the Zineup shall: 

Extend aZZ professional courtesies to aZZ attorneys 
present. 
Prior to the lineup~ teZl the attorney for the suspect 
the date~ time~ pZace~ and nature of the offense 
involving his client. 
Not give the names or addresses of witnesses who will 
view the Zineup to the attorney for the suspect. 
Instruct the attorney(s) to direct all comments and 
'inquiries to him outside the pl'esence of the witnesses. 
Before the witnesses view the Zineup~ permit the 
attorney(s) to make suggestions regarding the 
arrangement and composition of the lineup. 
If two or more suspects appear in one Zineup~ 
per"dt each attorney to move his own cZient~ but 
only once and at the discretion of the officer 
in charge. 
Note on the record the objections or Zack of 
objections by the attorney(s) to the lineup 
arrangement or procedures. 
Eject attorneys who obstruct the Zineup. 
If a suspect's attorney Zeaves the Zineup or is 
ejected~ delay the Zineup until a substitute 
attorney is appointed. (See Rule 14:3.08.) If 
a substitute attorney cannot be obtained despite 
a concerted effort~ the Zineup may continue with­
out an attorney for the suspect. (However~ a 
complete record shaZl be made of the circumstances. 
See Rule 14:3.08.) 

(continued) 
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14:3.14. 

(aJ 

(b) 

(cJ 

(dJ 

(e) 

(fJ 

Prior to vie'wing the Uneup~ instruct each w'itness as foUows: 

Neither the witness' identity nor his address wilZ 
be reveaZed ,to the suspect or his counsel. 
Instruct witness not to taZk to anyone (except to 
the officer~ When necessar-yJ while in the line~p 
room. Witnesses must write aZZ comments~ such as 
the number of an identified suspect. 
The lineup shouZd exonerate the innocent as 
weU as identify the accused. 
Witnesses must look at the Zineup carefully and 
mus,t record any doubts or uncertainties about 
any identification they make. 
A W1.:tness may request the officer to require aU 
the participants in the Zineup to speak certain 
words~ make certain gestv;r>es~ or assume particular 
poses. 
Witnesses do not have to taZk to defense counseZ~ 
but may do so after the Zineup. 

(Appropriate speciaZ measures shaZZ be taken to assist witnesses who do 
not speak~ see~ hear3 or read and write EngZish.) 

14:3.15. In order to assure fairness to the sUSpect3 observe the foZlow­
ing procedu:res: 

(a) 

(b) 

(c) 

(d) 

If pl'actical~ the Zineup shouZd consist of at Zeast 
six participants (including the suspect). 
AU Uneup participants shaU be of the same sex 
and race. They must also have similar physical 
characteristics3 such as age3 skin color3 hair 
coloy.,~ height~ weight~ and hairstyle. 
AUou) the suspect to choose his initial position 
in the Zineup and to change his position before 
each subsequent viewing. 
InstY'uct the parti,cipants in the Zineup to conduct 
themseZves in a way which does not identify the 
suspect. 

14:3.16. AUou., the witness SUfficient time to view the Zineup. An 
officer may ask the witness~ while stiZl viewing the lineup3 to identify 
the lineup participants. The officer may aZso decide to conclude the 
lineup and then take the witness to a separate room and interview him 
alone to determine whether he is able to identify any of the persons in 
the lineup. (The witness may refer to any notes he may have made while 
in the Zineup room.) An officer may give a witness a "Witness Lineup 
Identification Form" (Appendix B to this chapter). 

14:3.11. Make a record of all lineup procedures. 
include at least the following: 
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(a) A large photograph or videotape (preferably in, 
color) of the lineup~ as originally set. If 
the line changed in any way~ take another picture 
as the lineup appeared to each witness. 

(b) A stenographic or tape recording of aU words 
spoken during the lineup~ including: 

(1) All instructions to the witness prior 
to viewing the lineup~ 

(2) Any objections or remarks made by 
defense counsel~ 

(3) Any notes made by the witness~ and 
(4) Any identification made by the witness. 

(c) Whether defense counsel was present. 
(d) The amount of time it took the witness to make an 

identification. 

Courts prefer the use of lineups to the use of field identifications and 

photo identification displays because of the greater fairness generally pro­

vided by lineup procedures. United States v. Wade, 388 U.S. 218 (1967); 

.Allen v. Estelle, 568 F.2d 1108 (5th Cir. 1978). For instance, lineups 

present the suspect in three dimensions and as he currently looks. Photos '. 

on the other hand, show the suspect the way he looked when his picture was 

taken. A field identification, although it also presents the suspect "in 

the flesh," is somewhat inherently suggestive because the witness has no 

choice to identify anyone other than the suspect. 

Following the arrest of a suspect, a lineup should be the only eye­

witness identification procedure used, without the presence of one or more 

of the circumstances enumerated in Rule 14:3.01. Alternative procedures 

should be used, under the circumstances enumerated in Rule 14:3.01(c), only 

after making reasonable efforts to compensate for a suspect's unusual 
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physical characteristics. If necessary, persons in the lineup may wear 

wigs, stand on hidden blocks, or otherwise disguise themselves in order 

to look like the suspect. 

Since an officer has to justify his use of another procedure when a 

lineup is available, he should make a record of those circumstances which 

make a lineup impractical. Rule 14:3.02 recognizes the need to hold eye­

witness identification procedures while the witness ' recollection of the 

offender is still fresh. Nevertheless, the rule requires delaying the 

lineup until the suspect has appeared before the magistrate e has been 

advised of his rights, and has been appointed counsel, if necessary. In 

most cases, this delay should be relatively brief, since articles 14.06 

and 15. 17 of the Texas Code of Criminal Procedure require that an arrested 

suspect be brought before a magistrate "without unnecessary delay." Although 

holding a lineup after the suspect's appearance before the magistrate will 

trigger his right to counsel at the lineup (Rule 14.3.04), the advantages 

. of having counsel present outweigh the administrative, logistical, and 

budgetary difficulties involved. 

The special circumstances which would permit holding a lineup prior to 

prompt appearance before a magistrate will vary from case to case (Rule 

14:3.02). For example, such action might be justified if the suspect would 

have to be released if the witness does not identify him. If, however, 

enough evidence exists to hold the suspect even if the witness failed to 

identify him, the lineup should be delayed. The availability of a magistrate 

is another prime consideration in determining when to hold a lineup since 

delay may jeopardize an ongoing investigation. In general, however, courts 

do not exclude reliable evidence obtained by the police during an authorized 

XIV-15 



delay in taking an accused before a magistrate. 

The fact that a magistrate is likely to release the suspect on bond 

or personal recognizance while awaiting trial does not justify holding a 

lineup prior to presentment. Rather~ an officer should have the magistrate 

issue an order requiring the suspect to appear in a lineup and forbidding 

him from altering his appearance before then. There is seldom any reason 

to hold a pre-presentment lineup for persons arrested on charges over which 

municipal courts have jurisdiction. Although the suspect may be released 

on cash bond or personal recognizance before appearing before a magistrate, 

such cases rarely require any lineup. 

Rules 14:3.03 and 14:3.04 recognize that the police have the right to 

compel a person they have in custody to participate as filler in a lineup 

which relates to a specific offense other than the one for which the police 

arrested him. Moreover, even if he has been formally charged with a particular. 

offense or otherwise acquired a right to counsel, this right does not extend 

to his appearance in any lineup which does not relate to that particular 

offense. United States v. Tyler, 592 F.2d 261, 263 (5th Cir. 1979); 

United States v. Anderson, 490 F.2d 785, 788 (D.C. Cir. 1974). However, 

without a court order, the police probably cannot compel someone who has 

not been arrested to participate in any lineup; such compulsion would 

greatly intrude on a person's liberty. 

Thus, even tho49h a suspect has been formally charged with an offense, 

he has no right to counsel at a lineup relating to another offense for 

which he has not been formally charged. Rule 14:3.04 states the law regard­

ing the right to counsel at pretrial identification procedures. In Kirby v. 
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c) 

Illinois, 406 U.S. 682 (1972), the Supreme Court (in a 5-4 decision) 

declined to extend the right to counsel at identification procedures 

held prior to the initiation of formal prosecution. In several cases, 

Texas courts have also held that a suspect has no right to counsel at a 

lineup until the state files formal charges against him. E.g., Wyatt v. 

State, 566 S.W.2d 597,600 (.Tex. Crim. App. 1978); Lane V. State, 506 S.W.2d 

212 (Tex. Crim. App. 1974). In Texas, formal charges are generally lodged 

against a suspect with the filing of a complaint. In Texas, a lineup held 

prior to formal charges remains "investigatory in nature and not accusatory. II 

Wyatt v. State at 600. A magistrate issues an arrest warrant only after a 

complaint has been filed. Thus, the right to counsel attaches with the 

issuance of an arrest warrant. Dickson v. State, 492 S.W.2d 267, 271 (Tex. 

Crim. App. 1973). 

The law prohibits the police from evading the counsel requirement by 

deferring formal proceedings. United States v. Sikes, 463 F.2d 540, 542 

'(5th Cir. 1972). In fact, the police have little if anything to gain and 

possihly much to lose by excluding counsel from a lineup. All identifica­

tion procedures, regardless of the suspect's right to counsel, must comply 

with due process standards which forbid any lineup that is unnecessarily 

suggestive and conducive to irreparable mistaken identification. Manson V. 

Brathwaite, 432 U.S. 98 (1977); Allen v. Estelle, 568 F.2d 1108 (5th Cir. 

1978). In summary, except in unusual circumstances, Rule 14:3.02 would 

py'event the police from holding a lineup before the suspect is formally 

charged. 

The right to counsel and the requisite warnings have no meaning unless 

the suspect can obtain a lawyer. Rules 14:3.04 and 14:3.05 explicitly 
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obligate the police to ensure that the suspect has the opportunity to have 

counsel present at the lineup. In addition, courts have long recognized 

that an accused may waive his right to counsel at a lineup. However, a 

suspect must make any such waiver knowingly and intelligently. The suspect 

should be told, consequently, not only that he has a right to counsel, but 

also that if he cannot afford counsel, he will have one appointed for him 

without charge. A suspect must voluntarily waive his right to counsel. 

Thus, officers should not exert either direct or indirect pressure to 

encourage the suspect to waive his right to counsel. Texas courts 

have found effective waivers in cases even where the defendant made no 

express oral or written waiver. Nevertheless, Rule 14:4.05 adopts a more 

stringent procedure in order to remove any doubt whether the suspect made 

a knowing and intelligent waiver. Perryman v. State, 470 S.W.2d 703 (Tex. 

Crim. App. 1971); Miller v. State, 468 S.W.2d 818 (Tex. Crim. App. 1971). 

Rule 14:3.08 prevents a defense attorney from using his failure to 

attend a lineup as a delaying tactic. After allowing a suspect's lawyer 

a reasonable time to appear, the officer in charge may arrange for substitute 

counsel to represent the suspect at the lineup. United States v. Wade, 

388 U.S. 218, 237 & n.27 (1967); Chapman v. State, 489 S.W.2d 584 (Tex. Crim. 

App. 1973). If counsel for ether suspects in the lineup are present, the 

officer in charge should request one of them to substitute for the absent 

attorney. However, he should not ask an attorney to serve as substitute 

counsel for a codefendant of his own client. As a second alternative when 

counsel fails to appear, the officer in charge may postpone the lineup until 

a later date. Only if both substitution and delay are impractical, may the 

lineup be held without counsel. Thus, for instance, if substitute counsel 

XIV-18 

~ -

r i . '\ 

--------~--------.'. ---~-

( J 

c, 

() 
". 

were unavailable, and delay would greatly inconvenience the witness or 

cause great difficulty in assembling a sufficient number of similar look­

ing participants, the lineup could proceed without the suspect's counsel. 

Though not required, a prosecutor should attend all lineups to prevent 

unfairness or suggestiveness which might taint the proceedings. He might 

also save the police from making needless changes in the lineup composition 

and procedures. However, his role (as is the role of defense counsel) is 

only advisory. The officer in charge should make all final decisions. 

Rule 14:3.10 encourages cooperation on the part of the suspect by 

informing him of lineup procedures. In United States v. Wade, 388 U.S. 218, 

222-23 (1967), the US Supreme Court specifically approved compelling a 

suspect to utter specific words or perform certain actions during a lineup. 

Several years later, Texas courts also permitted this practice. E.g., 

McInturf v. State, 544 S.W.2d 417 (Tex. Crim. App. 1976). Prior to Olson v. 

State, 484 S.W.2d 756 (Tex. Grim. App. 1969), Texas courts had held that 
, 

'requiring a suspect to utter words spoken by the ,perpetrator violated the 

Texas constitutional privilege against self-incrimination (art. I, sec. 10). 

See, ~~<Beachem v. State, 144 Tex. Crim. 272, 162 S.W.2d 706 (1942). 

Olson expressly overruled Beachem by holding that the Texas Constitution 

extended its protection only to "testimonial" compulsion. 

A suspect has no right to refuse to participate in a lineup, and no 

law requires the police to warn him of the consequences of his refusal to 

do so. However, such a warning often increases a suspect's cooperation by 

insuring that he understands the seriousness of a refusal. See United 

States v. Parhms, 424 F.2d 152 (9th Cir. 1970). A suspect's cooperation 

has particular importance because forced participation will inherently 
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appear highly suggestive, even if the other participants also feign 

resistance. For this reason, a suspect should not be forced to partic­

ipate, withou~ a court nrder. 

Rule 14:3.13 emphasizes the limited role of defense counsel as an 

observer during the lineup. United States v. Wade, 388 U.S. 218, 224-

38 (1967). While no law requires the police to solicit suggestions 

regarding lineup composition and arrangement from defense attorneys, it 

makes sense to do so because the suggestion may relate to an oversight 

which could have jeopardized both the lineup and the in-court identifica­

tions. On the other hand, adopting an improper suggestion might taint 

the lineup. If the lineup contains only one suspect, counsel should be 

given more latitude. If the lineup contains two or more suspe~ts, Rule 

14:3.13(f) limits each attorney's ability to move his client, to avoid 

creating suggestiveness with respect to the other suspects. 

Just as a defense attorney cannot stop a lineup by failing to appear, 

he cannot halt it by walking-out. (Rule 14:3.13(i).) Indeed, argumenta­

tive defense counsel can be ejected from the lineup room. United States v. 

Cunningham, 423 F.2d 1269, 1274 (4th Cir. 1970) (dictum). In either case, 

the officer in charge should del,ay the lineup for a short time while trying 

to obtain substitute counsel. (See Rule 14:3.08.) Only after these efforts 

have failed, may the lineup continue without defense counsel. Alternatively, 

the lineup may be postponed, provided such delay will not hinder the investi­

gation or greatly inconvenience the witness. 

Rule 14:3.13{c) recognizes that defense counsel may not transform a 

lineup into a discovery device or an opportunity to interview witnesses. 
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() United States v. Cunningham, 423 F.2d 1269, 1274 (4th Cir. 1970); United 

states v. Eley, 286 A.2d 239 (D.C. 1972). Refusal to allow defense counsel 

to questdon a witness prior to _a lineup does not violate the defendant's 

right to due process. Vasquez v. State, 500 S.W.2d 518 (Tex. trim. App, 

1973). However, a witness may talk to defense counsel after the lineup 

(Rule 14:3.14(f)). 

Rule 14:3.14 lists the lineup procedures for witnesses. A witness 

should be told that his identity and address will not be revealed during 

the lineup. Thus, no one should ever address witnesses by name in the 

presence of the suspect or defense counsel. The police should also avoid 

revealing whether the witness is an eyewitness or a victim, since that 

might embarrass the witness or others. Under Rule 14:3.14(e) a witness 

may seek to compel the lineup participants to say or do certain things 

during a lineup. The police should only ask the participants to say or 

do something at the witness' request, and only if all the participants 

in the lineup say or do the same thing. (See Rule 14:3.10(b).) Thus, 

even if a witness wants someone he has tentatively identified to say or 

do something, all participants must do the same thing. Crume v. Beto, 

383 F.2d 36, 40 (5th eire 1967). 

Rule 14:3.15 discusses the composition of a fair lineup. When 

pr-actical, the lineup should have at least six people. Although no 

law mandates a particular number of participants, the Supreme Court 

approved a six-person lineup in Coleman v. Alabama, 399 U.S. 1 (1970). 

The court in Graham v. State, 422 S.W.2d 922 (Tex. Crim. App. 1968), 

approved a fQur-person lineup. In their 1974 Model Rules for Law 
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Enforcement Series, the College of Law of Arizona State University and 

the Police Foundation published a volume on Eyewitness Identification 

(hereinafter cited as ASU Model Rules). Rule 407A of the ASU Model Rules 

fixed the required number at five. While the courts in other jurisdictions 

have approved three-person lineups, at least six participants should be 

used whenever possible. 

To eliminate unfairness and suggestiveness, Rule 14:3.15(b) requires 

that lineup participants have the same sex and race. Courts do not auto­

matically equate dissimilarity with suggestiveness. Garcia v. State, 

553 S.W.2d 925 (Tex. Crim. App. 1978). Indeed, total similarity would make 

identification impossible. Thus, although the participants should look 

reasonably like each other, they need not look identical. Dissimilarity 

becomes suggestive only to the extent that it singles out and focuses the 

attention of a witness on a suspect. United States V. Kopacsi, 488 F.2d 

900 (5th Cir. 1973). Consequently, the uniqueness of any described 

feature (such as a scar, beard, or tattoo) must be eliminated by removing, 

concealing, or duplicating the feature. On the whole, Texas courts have 

realized that, while it might be better practice, neither due process nor 

common sense requires the use of persons whose every feature matches. 

Jordan V. State, 495 S.W.2d 949 (Tex. Crim. App. 1973). In Chapman V. State, 

489 S.W.2d 584 (Tex. Crim. App. 1973), the court approved a lineup in which 

the defendant was from four to eight inches taller than the other partici­

pants. In that case, however, the problem of finding similar participants 

was compounded because the defendant had an unusual scar. Similarly, in 

Martin V. United States, 462 F.2d 60 (5th Cir. 1972), the court upheld a 
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lineup comp~sed of four males, the youngest of whom was 10 years older and 

seven inches taller than the 18 year-old defendant. The other two men were 

31 and 41 years old. In Glover V. State, 470 S.W.2d 688, 690 (Tex. Crim. 

App. 1971), the court used the IItota1ity of the circumstances" test in 

approving a lineup in which the defendant was lithe only blond ... or at 

least the blondest. II 

Rule 14:3.15(c), like Rule 407C of the ASU Model Rules, allows the 

suspect to select his initial position and to change his position after 

each viewing. This opportunity should avoid a claim of suggestive position­

ing without causing confusion or unnecessary delay. 

Rule 14:3.15(d) attempts to avoid suggestiveness arising from the con­

duct of the participants during the lineup proceedings. Suggestiveness 

often becomes acute when in-custodY "fillers" participate in the lineup. 

Consequently, all participants must be instructed to behave uniformly. If· 

the suspect must remain handcuffed during the lineup, handcuff all the 

participants (or at least instruct them to keep their arms behind them). 

However, if the suspect draws attention to himself, by hiding his face or 

refusing to speak cer'tain words, this suggestiveness will not taint the 

procedure. 

Rule 14:3.17 supplements Rule 14:2.03 by listing specific record­

keeping procedures during lineups. Such stringent procedures enable the 

Court to reconstruct the proceedings in order to determine whether they were 

properly conducted. Also, strict procedures may one day eliminate the need 

for having counsel present. United States V. Wade, 388 U.S. 218, 239 (1967). 
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SECTION FOUR: FIELD IDENTIFICATIONS 

14:4.01. If a suspect is aPrested neaP the scene of the offense and 
within approximately one hour after it occur8~ he may be: 

(aJ Held at the location of his aPrest for identification 
by the witness~ or 

(b) Taken to the witness for identification. 

14:4.02. Frior to using a field identification~ an officer should 
consider the mental and emotional condition of the witness. For example~ 
if the witness appeaPs hysterical or disoriented~ an officer should not 
hold a field identification but should use a lineup after an appropriate 
delay. 

14:4.08. A field identification must tqke place as soon as practical 
after the arrest. If the witness dbes not identify the suspect~ the 
offiaer shall release the suspect unless the officer still has probable 
cause to believe that he committed an offense. ~e suspect has no right 
to counsel at an on-the-scene showup. 

14:4.04. If there is probable cause to arrest a suspect~ but the suspect 
consents to a field identification~ the officer may conduct a showup with­
out first aPresting the suspect. 

14.4.05. EVen without probable cause~ if an officer reasonably suspects 
that a person (who he detained at the scene within approximately one hour 
of an offense) committed that offense~ the officer may detain him for [no 
more than 80 minutes] in order to conduct a field identification. (See 
Chapter Nine on Stop-and-Frisk.) ~e witness shall be brought to the 
scene of the detention as soon as possible. Without his con8ent~ the 
suspect shall not be taken to the witness' location. ~e suspect has 
no right to counsel at a field identifiaation held during a temporaPy 
detention. 

14:4.06. Following the aPrest of a suspect~ an officer may aPrange a 
field identification if a medical emergency exists and medical author­
ities approve. A medical emergency exists when a witness is in danger 
of death or blindness~ or the suspect is in danger of death. ~e 
exigent circumstances of a medical emergency showup excuses the absence 
of counsel for the suspect. 

14: 4.07. If there aPe two or more witnesses~ to the extent practical~ 
only one witness should view the suspect. Use the other witnesses at 
a lineup to verify the identification. 

(conti nued) 
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14:4.08. ~e officer shall make a written record of the circumstances 
of the showup. ~e record should include: 

(a) 

(b) 

(c) 

(d) 

(e) 

A description of the place where the showup 
occur,roed~ inc luding lighting conditions; 
~e distance during the showup between the 
suspect and the witness; 
~e number and identity of each witness who 
viewed the suspect at the showup; 
~e name of all persons present during the 
showup; and 
All remaPks made by witnesses~ the officer~ 
the suspect~ or anyone else present during 
the showup. 

No law requires that special circumstances prevent a formal lineup 

before police may resort to a field identification. E.g., United States v. 

Hines.,_ 455 F.2d 1317, 1329 (D.C. Cir. 1971). However, greater accuracy 

should result when a witness views a suspect in the company of others who 

look like him (i.e., have similar facial and physical characteristics) and 

under circumstances which minimize suggestions of a suspect's guilt. In 

addition, in highly emotional crimes (such as those involving violence and 

bodily injury) a witness' identification loses reliability. The delay 

needed to hold a lineup may yield a more considered and reliable identifi­

cation (Rule 14:4.02). This explains the preference for lineups. 

Concerned with the relationship between suggestiveness and misidentifi­

cation, the US Supreme Court noted the widespread condemnation of the practice 

of showing suspects Singly for the purpose of identification. Stovall v. 

Denno, 388 U.S. 293, 302 (1967). However, a field identification does not 

in itself violate due process. Rather, due process depends upon the totality 
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of the cir.cumstance~ surrounding the particular showup. ~,Manson v .. 

Br~thwaite, 432 U.S. 98 (1977); Allen v. Estelle, 568 F.2d 108 (5th Cir., 

1978); United States v. Abshire, 471 F.2d 116 (5th Cir. 1972). However, 

if a very substantial likelihood of misidentification does exist, most 

courts will exclude evidence of the identification. Thus, each cow·t will 

individually analyze and decide the admissibility of a particular identifi­

cation. According to Manson, each court must first decide whether the 

police used an impermissibly suggestive identification procedure. If the 

court concludes they did, it must then determine whether the procedure 

created a'substantial risk of misidentification. The US Supreme Court, 

as indicated, has focused on the reliability of the identification. The 

Court expressly rejected a ~~ exclusionary rule. Thus, reliable 

information produced by 'impermisSibly suggestive identification procedures 

could remain admissible, even when a more reliable procedure was available. 

The Texas Court of Criminal Appeals has not yet specifically ruled on 

'whether to apply an exclusionary rule to unnecessarily suggestive con­

frontations which do not violate due process. 

Rule 14:4.01 allows an officer to bring a suspect to the witness for 

identific3tion. Courts have upheld such procedures since the accuracy 

and reliability of a fresh identification more than compensate for the 

dangers inherent in one-person field identifications. Furthermore, a 

prompt return to the scene reduces unnecessary detentions and allows 

police to resume their investigation if they have detained the wrong 

person. E.g., Harris v. Dtes, 421 F.2d 1079,1082 (5th Cir. 1970). To 

make these considerations effective, however, the on-the-scene identifi­

cation must occur promptly. The one-hour limit between the time of the 
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.offense and the apprehension of the suspect has some flexibility although 

officers should act conservatively in extending it. The rule does not 

specify any time limit within which the confrontation must occur. How­

ever, in most cases it will occur immediately, since the rule requires that 

the confrontation follow the apprehension as soon as practical. 

Certainly the freshness of an on-the-scene identification would be 

lost by any unnecessary delay in presenting the suspect to the witness. 

Courts have not yet placed any absolute limits on the amount of time that 

may elapse between the offense and the identification. In fact, many courts 

have rejected an artificial time limit in favor of a more elastic standard. 

~, United States v. Perry, 449 F.2d 1026 (D.C. Cir. 1971); Writt v. State, 

541 S.W.2d 424, 427 (Tex. Crim. App. 1976); Piper v. State, 484 S.W.2d 776, 

778 (Tex. Crim. App. 1972). Rule 14:4.01 contains no specific geographic 

limitation, since the place of apprehension depends on variables such as the 

,time of day, access to transportation, and geographic location. A suspect 

has no right to counsel at a prompt on-the-scene showup because adversary 

judicial criminal proceedings have not yet begun. Kirby v. Illinois; 

Wyatt v. State. 

Under Rule 14:4.04, an officer may delay an arrest if the suspect 

consents to a field identification. If the witness is sure that the 

suspect is not the offender, the officer should reassess his probable 

cause to arrest. Rule 14:4.05, in conformity with Section Three of Chapter 

Nine on Stop-and-Frisk, permits an officer to detain a suspect temporarily 

upon reasonable suspicion. Rule 14:4.05 amplifies this rule by suggesting 

a maximum holding time of 30 minutes for a showup confrontation. If 
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probable cause for arrest develops during the detention, an officer may. 

take the suspect into custody and follow Rule 14:4.01. However, if prob­

able cause does not develop within that time, the officer must allow the 

suspect to leave, although he may ask him to remain voluntarily. The 

witness should be brought to a temporarily detained suspect, unless the 

suspect consents to be taken to the witness. Any involuntary removal of 

the suspect infringes on his liberty more than necessary. 

Rule 14:4.06 recognizes that under exigent circumstances a field 

identification confrontation may not only be proper, but may also be the 

only feasible identification procedure. In Stovall v. Denno, 388 U.S. 

293 (J967), the Supreme Court approved a face-to-face confrontation because 

of the possible irr~inent death of the victim. No time limitations have 

been placed on emergency showups, since they may be used whenever necessary. 

In Stovall, for instance, the defendant was arrested the day after the 

offense and presented to the critically ill witness the day after that. 

. An emergency field identification may still be necessary after a suspect 

has been formally charged and thereby acquired the right to counsel at 

idehtification procedures. In such instances, 'the field identification 

must be fair and impartial but the exigent circumstances will probably 

excuse the requirement of counsel, since time is of the essence. When 

practical, however, counsel should be notified and permitted to attend 

the field identification. 

Rule 14:4.07 extends the principle of Rule 14:2.03 regarding separate 

viewings. Although simultaneous viewings by more than one witness do not 

necessarily violate due process, courts have consistently urged separate 
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viewings when possible. This ru1e also limits, when practical, the use 

of field identification to one witness; Other witnesses can be used 

more profitably at a subsequent lineup. 

An officer, because of the suggestiveness inherent in all showups, 

must avoid saying or doing anything which might suggest to the witness the 

guilt of a suspect. (See Rule 14:2.01.) Suggestiveness often results from 

the unavoidable fact that the suspect is in custody. However, even having 

a suspect viewed in handcuffs in the back of a police car does not in itself 

violate due process. A suspect may also be wearing clothing which the wit­

ness recognizes as similar to clothing worn by the offender. Watkins v. State, 

'452 S.W.2d 444 (Tex. Crim~ App. 1970) (dictum). Nevertheless, defense counsel 

will often raise these types of factors to show that the identification 

was unreliable. Consequently, the officer should do all that he can to 

minimize the suggestive nature of the showup. 

Rule 14:4.08 lists factors to include in the record of a showup. 

A written record by the officer will suffice, since use of photographs, 

audio recordings, or videotapes will be impractical, if not impossible. 
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SECTION FIVE: PHOTO IDENTIFICATION DISPLAYS 

14:5.01. A photo identification display may be used only when a lineup 
is imppactical because: 

(aJ Thepe is no suspect, 
(b) No ppobable cause exists to appest the suspect, 
(c) The suspect cannot be located, 
(dJ The suspect pefuses to paPticipate in a lineup, 
(e) The suspect is in custody faP fpom the witness, 
(f) The witness is unable oP pefuses to attend a 

lineup, op 
(g) Pepsons who look like the suspect cannot be 

found fop a lineup. 

14:5.02. If a lineup is imppactical fop the peason listed in eithep 
Rule 14:5.01(e) or Rule 14:5.01(f)~ the witness may look at a photogpaph 
(ppefepably in colop) of a ppopep lineup that includes the suspect. When 
possible~ an officep should use this ppocedupe instead of the ppocedupe 
set fopth in Rule 14:5.05. 

14:5.03. A mug book op photogpaphs (ppefepably in colop) may be used 
when the police have no paPticulap suspect. To assupe a mope accupate 
identification~ show the witness a peasonable numbep of photos even if 
the witness selects the suspect almost immediately. 

14:5.04. Use composites~ dPawings~ sketches~ op othep nonphotogpaphic 
pictopial peppesentations only when photogpaphs aPe unavailable. 

14:5.05. Whenevep a witness views a photogpaph of a definite suspect: 

(a) Show the witness a pandomly aPpanged sepies of at 
least eight photos (ppefepably in colop)~ including 
only one of the suspect. 

(b) As faP as ppactical~ make supe that all the photos 
aPe unmaPked and are the same size and natupe. 

(c) Make supe that the pepsons in the photogpaphs look 
substantially alike (i.e.~ size~ height~ weight~ 
age~ haipstyle and colop~ and skin colop). 

(d) If thepe aPe two OP mope suspects~ include only one 
pep sepie's of photogpaphs. 

14:5.06. If a witness fails to identify the offendep in a photo display~ 
do not use a second photo display. 

(continued) 
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14:5.07. If a witness' positive photo identification establishes ppob­
able cause to aPpest a paPticulaP suspect~ aPpest that suspect and 
(whepe possible) use lineup ppocedupes instead of showing the photogpaphs 
to othep witnesses. 

14:5.08. An officep shalZ nevep: 

(a) Assist a witness in identifying photogpaphs~ OP 
(b) Indicate OP in any mannep suggest to the witness 

who the suspect is~ OP 
(c) Pressupe the witness to identify a paPticulaP 

photogpaph. 

14:5.09. When a witness identifies a photogpaph of a 8uspect~ on the 
back of that photogpaph he shall sign~ date~ and wpite the time an~ 
place whepe he made the identification. The officej~ should also S1-gn 
as witnessing the identification and signai;upe of tne witness. 

14:5.10. The offiaeY' conducting the photo display must secupe aU dis­
played photos as evidence and keep a wpitten pecopd of the entipe ppo-
ceajupe including: 

(a) 1~e identity of all pepsons ppesent dUPing the 
viewing~ 

(b) A U the photogpaphs used~ 
(c) How the photos wepe displayed~ 
(d) All pemaPks made by the witness whiZe viewing 

the photos~ 
(e) AU mistakes OP faiZupes in identification~ and 
(f) How long it took the witness to identify the suspect. 

14:5.11. The suspect has no pight to counsel at any photogpaphic 
identification ppocedupe. 

Use of photographs for identification is often effective both in 

apprehending offenders and in sparing innocent suspects the ignominy 

of arrest. However, photo identification displays are inherently more 

suggestive than lineups and should be used only when a lineup is impractical. 

Photo displays often work well in the investigative stage, particularly when 

the police have no suspect. They may also be used to develop probable cause 
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to arrest a suspect. Once the police have a suspect in custody, however, 

they have no reason to use photographs unless a lineup is not available. 

In Simmons v. United states, 390 U.S. 377 (1968), the Supreme Court 

imposed a due process test for all photo identification procedures, holding 

(at 384) that: 

convictions based on eyewitness identification 
at trial following a pretrial identification by photo­
graph will be set aside on that ground only if the 
photographic identification procedure was so im­
permissibly suggestive as to give rise to a very 
sUbstantial likelihood of irreparable misidentifi­
cation .... 

The Court further concluded that the pr.opriety of a photo identification 

must be determined on a case-by-case basis. However, it did mention several 

unfair procedures for the police to avoid. This chapter has adapted those 

suggestions. 

Rule 14:5.01 restricts the use of a photo identification displays par-

. ticularly after the arrest of a suspect. The Fifth Circuit has said 

that the availability of more desirable methods of identification has no 

re1evance in determining whether a photo identification was impermissibly 

suggestive. United States v. Sutherland, 428 F.2d 1152 (5th Cir. 1970). 

Nevertheless, because of their greater suggestiveness, police should use 

photo identifications only when a lineup is unavailable. In Simmons, the 

US Supreme Court recognized (at 383) that even if the police follow the 

most correct photographic identification procedures, some danger still 

exists that the witness will make an incorrect identification. There-

after the witness will likely remember the image of the photograph 

rather than of the person seen. This would correspondingly reduce the 

trustworthiness of a subsequent lineup or courtroom identification. If 
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the witness cannot attend the lineup or the suspect is in custody at a 

distant location, the police should use (Rule 14:5.02) a "Lawrence 

Lineup,1J where the witness is shown a photograph of a proper lineup. 

People v. Lawrence, 4 Cal. 3d 273,481 P.2d 212,93 Cal. Rptr. 204 

(1971) (en banc). However, the police cannot use this procedure to 

circumvent the Wade requirement of counsel at a corporeal lineup. 

Rule 14:5.03 recognizes that mug books or other photographic ma­

terials may prove particularly helpful during the investigatory stage, 

before there is any suspect. A witness may view an unlimited number of 

photographs. However, even if the witness makes a quick identification, 

he should still look at a reasonable number of additional photographs. 

Rule 14:5.04 allows the police to use composite drawings or sketches as 

a last resort, when use of a mug book or other photographs are unavail­

able. Once a suspect is recognized, the police should arrest him and 

conduct a lineup. 

Rule 14:5.05 lists procedures to follow when showing a witness a 

photo identification display. For example, never show the witness only 

a single photo. Manson v. Brathwaite, 432 U.S. 98, 117 (1977); Hudson v. 

Blackburn, 601 F.2d 785 (Gth Cir. 1979); Navajar v. State, 496 S.W.2d 

·61,64 (Tex .. Crim. /\pp.1973} (five photographs used). On the other hand, 

no law requires a minimum number of photographs. In Simmons v. United 

States, 390 U.S. 377, 386 n.6 (1968), six pictures were apparently used, 

but the Supreme Court noted that it would have been preferable to have 

shown the witness more. In most cases, the police can readily assemble 

eight photographs. (Rule 306 of the ASU Model Rules also suggested at 

least eight.) 
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The police should not call attention to a suspect by having his 

photograph recur or placed in a conspicuous place. In Simmons., the 

Supreme Court noted that the likelihood of misidentification heightens 

if the picture of a single individual recurs in a photo spread. While 

such a ~ecurrence does not require a court tD find the procedure unneces­

sarily suggestive~ its use should be distouraged. United States v. Cooper, 

472 F.2d 64, 66 (5th Cir. 1973). In Smith v. State, 459 S.W.2d 642 (Tex. 

erim. App. 1970), the court approved the use of a stack of photographs with 

a photo of the suspect on top. However, the Fifth Circuit has indicated that 

placing the defendant's photo on the top of the stack becomes a key element 

in analyzing the "totalityof the circumstances." United States v. Gibson, 

462 F.2d 400 (5th Cir. 1972). To the extent pr'actical, all the photos in a 

display should be unmarked and of the same size ana nature (e.g., all fu11-

length or all mug photos). This avoids accentuating any particular photo­

graph. Ward v. State, 474 S.W.2d 471,474 (Tex. Crim. App. 1971). 

The police should also avoid suggestiveness by preventing anything from 

appearin~ in the photographs which would make the suspect Gtand out, such as 

unusual clothes or hairstyle. Although it may be impossible to use eight 

photographs of very similar looking persons, the police should ensure that 

not only the suspect's photograph matches the description of the offender. 

Ward V. State, 474 S.W.2d 471,476 (Tex. Crim. App. 1971). In order to avoid 

guilt by association, the police should not present more than one suspect 

together in a single photo display. If the witness identifies one suspect, 

the chance that he will "guess ll the second suspect increases if both suspects 

appear in the same group. Un,i ted States v. Johlison, 452 F. 2d 1363, 1368 

(D.C. Cir. 1971). 
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Rule 14:5.06 also attempts to avoid suggestiveness by forbidding the 

Use of a second photo spread. Rule 14:5.07 reflects the preference for 

lineups, as expressed in Rules 14:3.01 and 14:5.01. Th l' b'l' e re 1 a 1 1 ty of an 
idehtification procedure can be increased by allowing only one of several 

witnesses to view pictures of the suspect. If that one witness identifies 

the suspect, the other witnesses 'h may Vlew im later in a lineup. In this 

way, the accuracy of a corporeal identification supplements the use of photo-

graphs. United States v. Simmons, 390 U.S. 377, 385 n.6 (1968). A witness 

who previously identified the suspect's photograph may later view the suspect 

in a lineup. Ward v. State, 474 S.W.2d 471, 477 (Tex. Crim. App. 1971). 

Nevertheless, this probably increases the hazards of miSidentification, in 

contrast to holding a lineup not preceded by a photo display. However, if 

probable cause does not exist, despite the composite identification, other 

witnesses may be sn,'own pho'to d1'spiays" d t 1n or er 0 establish probable cause, 

Rule 14:5.08 applies the general rule against suggestiyeness to photo­

graphic identifications. A witness may feel obliged to pick out a picture 

and may even tend to select one that he thinks looks like a criminal. The 

officer must, therefore, not only avoid creating any additional suggestive­

ness, but must also seek to minimize inherent suggestiveness. In order to 

remove any question about which photograph ~ witness identifies, Rule 

14:5.09 requires the officer to sign the identified photo and to have the 

witness sign and date the back of the photo. 

Rule 14:5.10 applies the general record-keeping requirements of 

Rule 14:2.04 to photo identifications. Courts will often want to reconstruct 

the identification procedure in order to determine if it was unneces$arily 
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suggestive. Keeping the photographs and a record of how they were displ~yed 

will help dispel claims of undue suggestiveness. The officer must secure as 

evidence all of the photographs used in a photo identification display. This 

will permit a court to answer any questions regarding that procedure. Rule 

14:5.11 reflects US Supreme Court cases which hold that the sixth amendment 

right to counsel does not apply to showing photographs of suspects at any 

time, whether prearrest, postarrest, or even after the filing of formal 

charges. Moore v. Illinois, 434 U.S. 220 (1977); United States v. Ash, 

413 U.S. 300 (1973). 
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SECTION SIX: INFORMAL IDENTIFICATIONS 

14:6.01. An officer may use informal identification procedures only when 
probable cause to arrest the suspect does not exist. 

14:6.02. If a witness suggests an appropriate public location where the 
suspect may be located" the witness may be taken to that location to 
attempt to identify the suspect. 

14:6.00. A detailed record shall be kept of all informal identifica­
tion procedurp-s" including: 

(aJ The date and time of any observation or 
identification" 

(bJ The exact location of any observation or 
identification" 

(cJ The approximate number of viewed persons who 
looked like the suspect" 

(dJ The suspect's reaction if he became aware that 
he was being viewed" and 

(eJ The witness' reaction upon seeing the suspect. 

Informal identification procedures are least objectionable during 

preliminary investigations, before the police have a definite suspect and 

when suggestiveness regarding a particular suspect is unlikely. For 

example, a witness may know a place frequented by the alleged offender 

without being able to provide a sufficient description or knowing the 

name of that suspect. Therefore, as the best way to identify that suspect, 

an officer should accompany the witness to that suggested location where 

the witness can informally point out the suspect. However, once suspicion 

has fucused on a particular individual, an officer should use informal 

procedures only when he has no probable cause to arrest and other identifi-

cation procedures are not feasible (for instance, if he cannot get a picture 

of the suspect or if a witness believes he can make only a lllive ll identifi-
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cation). An officer may also Use informal, procedures when a witness 

has tentatively made a photo identification, but the officer still lacks 

probab1e ,cause to arrest. Conducting an informal confrontation after the 

suspect has been charged probably violates his right to counsel. See 

Kirby v. Illinois, 406 U.S. 682 (1972); Massiah v. United States~ 377 U.S. 

201 (1964). (For a contrary interpretation, see Section V of the ASU 

Model Ru1es.) 

The main objection to informal identification procedures stems from 

the difficulty of contro11ing, and later reconstructing, the conditions 

which surrounded them. Clemons v. United States, 408 F.2d 1230 (D.C. 

Cir. 1968). Therefore this section largely rejects the rules and commentary 

of Section V of the ASU Model Rules. However, Rule 14:6.04 requires strict 

record-keeping procedures and draWs on Rule 503 of the ASU Model Rules. 
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Appendix A 

WAIVER OF RIGHT TO ATTO~NEY AT LINEUP 

Name Place 

Address Date 

Age Time 

WARNING 

Before appearing at any lineup or other confrontation with any 
witnesses being conducted by [Name of Police Department] in rela­
tion to [Description of Offense]. you must understand your legal 
rights. 

The results of the confrontation can and will be used against 
you in court. 

You have the right to the presence and advice of an attorney 
of your choice at any such confrontation. The lineup will be 
delayed for a reasonable time in order to allow your attorney 
to appear. 

If you want an attorney but cannot afford one, an attorney 
will be appointed for you at no cost to you, before any confronta­
tion is held. 

WAIVER 

I have been told that I have a right to the advice of an 
attorney and to have an attorney present at any confrontation 
with witnesses. I have also been told that, if I cannot afford 
a lawyer, one will be appointed for me before any such confronta­
tion occurs. I completely understand these rights, but I volun­
tarily want to waive them. 

I understand and know what I am doing. I do not want a lawyer. 

The police made no promises to me. No pressures of any kind 
have been used against me. 

Name of Suspect 
(Typed or Printed) 

CERTIFICATION 

S1gnature of Suspect 

I, [Name of Officer], hereby certify that I read the above 
warning to [Name of Suspect] on [Date], that he indicated that 
he understood his rights, and tnat he signed the WAIVER form in 
my presence. 

Signature of Witness 

Name of Witness 
(Typed or Printed) 

Signature of Officer 

Name of Officer 
(Typed or Printed) 

SOURCE: Adapted from J. N. Ferdlco, Criminal Procedure for the 'Law 
Enforcement Officer 305 (1979). 
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Appendix B 

WITNESS LINEUP IDENTIFICATION FORM 

The positions of the persons in the lineup will be numbered 
left to right, beginning with number 1 on your left. 

A. If you have previously seen one or more of the persons 
in the lineup~ place an "X" in the space which corresponds to 
the number of the person in the lineup. 

Name of Witness 
(Typed or Printed) 

Signature of Law Enforcement 
Officer 

Signature of Attorney for 
Suspect 

Signature of Witfiess 

Date and Time 

Name of Officer 
(Typed or Printed) 

Name of Attorney 
(Typed or Printed) 

SOURCE; Adapted from J. N. Ferdico, Criminal Procedure for the Law 
Enforcement Officer 309 (19791. 
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CHAPTER FIFTEEN 

CONTROL OF CRIMINAL JUSTICE INFORMATION 

These rules attempt to ensure that each law enforcement organization 

operates its criminal justice information system, and handles all criminal 

justice information, with completeness, accuracy, integrity, fairness, 

and security while protecting each individual's privacy and other rights. 

These rules apply wherever such information appears and they relate to 

procedures involving data collection, storage, and dissemination. 

Each law enforcement agency may face a situation involving record 

disclosure which presents a question not answered by a specific rule or 

regulation. In these instances, the agency should attempt to weigh, 

evaluate, and balance the legitimate competing interests. Thus, the 

agency may have to balance the "people's right to know" with an individual's 

right to privacy. The leading case of Houston Chronicle Publishing Co. v. 

City of Houston, 531 S.W.2d 177 (Tex. Civ. App.--Houston [14th Dist.] 1975), 

writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976), addresses these 

issues. In addition, the Attorney General of Texas renders "Open Record 

Decisions" on these matters as they relate to the Texas Open Records 

Act, Texas Revised Civil Statutes Annotated article 6252--17a (Vernon 

Supp. 1980). 

The Law Enforcement Assistance Administration (LEAA) of the US 

Department of Justice, pursuant to sections 501 and 524(b) of the Omnibus 

Crime Control and Safe Streets Act of 1968 (42 USCA sees. 3751 and 3771(b), 

respectively), as amended by the Crime Control Act of 1973, has promulgated 



regulations which affect this area. In brief, any state or local criminal 

justice agency which collects, stores, or disseminates criminal history 

record informatioll processed by manual or automated operation where such 

collection~ storage, or dissemination has been or will be funded, even 

,if only indirectly and partially, with funds the LEAA made available after 

July 1, 1973 to the Criminal Justice Division (CJD) of the Office of the 

Governor, must comply with the CJD and LEAA regulations. These LEAA 

regulations, upon which the Model Rules are partly based, appear in the 

Code of Federal Regulations, Title 28, Part 20--Criminal Justice Information 

Systems. The LEAA regulations appear as Appendix A to this chapter. 

Thus, federal law and LEAA regulations required the CJD to adopt 

regulations addressing this same subject. These state regulations, which 

became effective on January 9, 1980 comply with the federal requirement 

that the CJD document and certify the implementation by participating 

criminal justice agencies throughout Texas of both the federal regulations 

and the CJD guidelines for such items as individual access, challenge 

and review requirements, administrative security, maximum physical security, 

description of dissemination of criminal history record information, and 

opera ti,ng s tanda rds and procedures. 

The promulgation of the CJD regulations eliminates the need for the 

Model Rules to set forth detailed guidelines and procedures in this area. 

Therefore, this chapter will incorporate the CJD provisions and focus 

on intraagency controls and suggest further, optional protections which a 

given law enforcement agency may wish to consider. For convenience, the 

CJD regulations, which appear in the Texas Register (volume 4, number 96, 

December 25, 1979), appear as Appendix B to this chapter. The CJD regulations 
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require (sec •• 010(e)) that each employee who works with or has access 

to the CHRI system "be made familiar with the sUbstance and intent of 

[the CJD] rules and guidelines." 

These rules also draw upon the Project SEARCH (System for Elec­

tronic Analysis and Retrieval of Criminal Histories of the California 

Crime Technological Research Foundation) Technical ~'emorandum No.4, 

Model Administrative Regulations for Criminal Offender Record Informa­

tion (1972), although much of the SEARCH format is based upon legislation 

and administrative orders which are not in effect in Texas or in any 

other state. (References throughout this chapter to "Project SEARCH 

Regulations" relate to sections of this Technica~ Memorandum No.4.) 

While the language of these Model Rules often does not track the source 

documents, in substance they are often similar. Frequently, the rules 

differ from the sources because they exceed the minimum protections 

mandated by Texas and federal law or because they relate to implementa­

tion within a single autonomous department. (For a background discussion, 

see Release of Arrest and Conviction Records, a volume in the 1974 

Model Rules for Law Enforcement Serie~ of the College of Law of Arizona 

State University and the Police Foundation.) 

The orientation of the LEAA and CJD regulations, and these rules, 

is to ensure security and to protect individual constitutional rights in 

criminal justice information systems. Except in connection with an 
. . 

individual's access right to his own records, the rules and regulations 

do not mandate or increase access to anyone (see sec .. 007 of the CJD 

regulations). Each law enforcement agency remains able to establish its 

own operating rules, as long as those rules do not fall below the state 
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or federal standards. Thus, for example, a department may choose to 

than required in the establishment 'institute tighter security measures 

and maintenance of the CHRI system. 
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SECTION ONE: DEFINITIONS 

15:1.01. Administpation of Criminal Justice - Pepformance of any of the 
folZowing activities: detection~ apppehension~ detention~ ppetrial 
peZease~ post-trial pelease~ pposecution~ adjudication~ coppectional 
supervision~ op pehabilitation of accused pepsons op cpiminal offendeps. 
The administpation of cl~minal justice shall include criminal identifi­
cation activities and the collection~ storage~ and dissemination OJ 
criminal histopY pecQPd information. (Fpom section .002(b) of the CJD 
pegulations.) 

15:1.02. Agency Disposition - Information fpom a cpiminal justice agency 
which peveals the decision made by that agency with pegapd to its dis­
position of the offendep OP his case or both. (Fpom section .002(j) of 
the CJD pegulations.) 

15:1.03. CHRI System - A system~ including the equipment~ facilities~ 
procedupes~ agreements~ and opganizations thepeof~ fop the collection~ 
ppocessing~ ppesepvation~ OP dissemination of cpiminal history pecopd 
information (CHRI). (From section 20.3(a) of the LEAA pegulations.) 

15:1.04. CJI System - A system~ including the equipment~ facilities~ 
ppocedupes~ agpeements~ and opganizations thepeof~ fop the colZection~ 
ppocessing~ presepvation~ OP dissemination of cpiminal justice informa­
tion (CJI). 

15:1.05. Conviction Data - All notations of cpiminaZ tpansactions pelate 
to an offense that have pesulted in a conviction~ guilty plea~ or a plea 
of noZo contendepe. (From section .002(l) of the CJD pegulations.) 

15:1.06. Coppections - Those criminal justice agencies which supervise 
criminal offendeps undep sentence of a coupt whethep incapcepated OP not~ 
e.g.~ ppoba-tion depaPtments~ county jails~ Texas Depaptment of Coprections 
(TDC)~ Boapd of Papdons and ParoZes~ and the 1'exas Youth Council. (Fpom 
section .002(h) of the CJD pegulations.) 

1 E. 1.0? CpirrrinaZ HistopY Recopd Information (CHRI) - Inc Zudes recopds 
al1i re?ated data contained in eithep a manual OP an automated ariminal 
justice information system~ compiZed by criminal justice agencies fop 
purposes of identifying cpiminaZ offendeps and maintaining as to such 
pepsons notations of appests~ the natupe and disposition of cpiminal 
chapges~ sentencinp~ confinement~ pehabilitation~ and pelease. Criminal 
histopy pecopd -iri;f'ormation is a genepaZ term which includes within its 
definition both conviction data and nonconviction data. The tepm does 
not include identification information such as finger,pPint pecopds to the 
extent that such infopmation does not indicate involvement of the indi­
vidual in the criminal justice system. (Fpom section .002(c) of the I 
~ ________________________________________________ ~~ontinued) _ 
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CJD pegulations.} Howevep, this chaptep,does not apply to CHRI contained 
in ceptain types of documents; section .003 of the CJD regulations sets 
fopth these exempted documents. 

15:1.08. Criminal Justice Agency - IncZudes courts and any govepament 
agency or any subunit thereof which pepfo~s the administration of 
criminal justice pursuant to a statute or executive order, and which 
allocates a s~stantial part of its annual budget to the administration 
of cPiminal justice. {From section. 002{a} of the CJD l·egulations.) 

15:1.09, CPiminal Justice Information {CJI} - Includes CHRI {as defined 
in Rule 15:1.0?} plus all other information collected by any cPiminal jus 
tice agency on identifiable individualsj such as intelligence, analytical, 
and investigative data. 

15:1.10. Department - The law enforcement agency [e.g., the police 
department of the city of ]. 

15:1.11. Dipect Access - Having the authoPity to access the CHRI data 
base. {From section .002{m} of the CJD regulations.) 

15:1.12. Disposition - Information disclosing that criminal proceedings 
have been concluded, including information disclosing that the police 
have elected not to refer a matter to a prosecutor or that a prosecutor 
has elected not to commence criminal proceedings and also disclosing the 
nature of the termination in the proceedings; or information disclosing 
that ppoceedings have been indefinitely postponed and also disclosing 
the reason for postponement. Dispositions shall include but not be 
limited to acquittal, acquittal by reason of insanity, charge dismissed 
due to mental incompetency, charge stiZZ pending due to insanity, charge 
still pending due to mental incompetence, guilty plea, nolle prosequi, 
nolo contendepe plea, failure to indict by the grand jury (no bill), 
. convicted, youthful offendep determination, deceased, deferred disposi­
tion, dismissed--civil action, found insane, found mentally incompetent, 
pardoned, probation before convictior:, sentence commuted, adjudication 
withheld, mistPial--defendant discharged, executive clemency, placed on 
ppobation, paroled, or peleased from correctional supervision. {From 
section .002{i} of the CJD regulations.} 

15:1.13. Dissemination of CHRI - The release, either verbally or printed 
(hard copy), of CHRI by an agency to another agency or individual or 
the transfer of CHRI from computer to computer. {From section .002{d} 
of the CJD regulations.} 

15:1.14. Expunction (or Expungement) - The oft~cial removal, oblitera­
tion, or destruction of information from an information system by 
eliminating all indications that the information had ever been recorded. 

conti nuc!) ----01 
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15:1.15. Nonconviction Data - Arrest information without disposition if 
an interval of one year has elapsed from the date of arrest and no active 
prosecution of the charge is pending; or information disclosing that the 
police have elected not to refer a mattel' to a prosecutor, or that a 
pposecutor has elected not to commence criminal proceedings, or that 
proceedings have been indefinitely postponed, as well as all acquittals 
and all dismissals. {From section .002{k} of the CJD regulations.} 

15:1.16. Noncriminal-Justice Agency - Any person, organization, or 
other entity which is not a criminal justice agency. 

As indicated, most of these definitions refer to the definitions set 

forth in the CJD regulations (Appendix B to this chapter). The definition 

of "CJI system" sweeps broadly in order to encompass all information about 

ascertainable individuals within the entire system, including its physical 

components. As noted in Rule 15:1.09, and as discussed in Rule 15:3.01 

and the accompanying commentary, "criminal justice information" includes 

"criminal history record information" (CHRI) as well as other types of 

information. The definition of lIexpunction" and "expungement" complies 

with the Texas Code of Criminal Procedure articles 55.01-.05 which 

appear as Appendix C to this chapter . 
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SECTION TWO: SPECIAL REQUtREMENTS FOR JUVENILE RECORDS 

15:2.01. The. department shall maintain all juvenile offender criminal 
justice information separately from adult criminal justice information. 

15:2.0~. The Te~as Family Code (secs. 51.14-.16~ which appear a8 
Append~x D to th~8 chapter) sets forth the controlling law on handling 
juvenile offender files and records. No rule in this chapter shall 
8upersede~ or in any 1JXly lessen the individual safeguards of~ the 
statutory provisions. Where no confZict exi8ts~ the laws~ regulations~ 
and rules of this chapter which apply to nonjuveniles shall be imple­
mented. 

15:2.03. To the extent that juvenile offender criminal justice informa­
tion subsequently forms part of an~dult individual's criminal justice 
information~ they shall remain subject to the rules and laws which would 
govern them as juvenile offender records. 

The Model Rules do not address procedures relating to juvenile records. 

The Family Code estab1ishes a separate procedure to follow. However 

where the Family Code is silent, an agency's handling of juvenile records 

?hould comply with the general laws, regulations, and rules which apply 

to the collection, storage, and dissemination of criminal justice infor­

mation. 
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SECTION THREE: DISSEMINATION CONTROLS 

15:3.01. The following CJI shall not be entered into the CHRI system or~ 
~xce~t by court order~ disseminated to or reviewed by any noncriminal­
Jusince agency: 

(a) Intelligence data and records about any person(s) that deal with 
the detection and investigation of crime; 

(b) Information~ notations~ and recor4s about an individual main­
tained for internal use in matters relating to law enforcement; 
and 

(c) Informal~ speculative~ or subjective information regarding 
an individual's guilt~ innocence~ credibility~ behavior~ or 
attitudes. 

15:3.02. Only those persons and agencies ~hich the chief of police spec­
ifically and expressly designates in writing shall have the authority to 
receive or review CHRI or CJI from this department. However dissemina­
tion of nonconviction data must comply with section .005 of the CJD 
regulations and dissemination of CJI must comply with Rule 15:3.01 above. 
No member of this department shaU disseminate CHRI or CJI to any un­
authorized person or agency. 

15:3.03. The chief of police has the exclusive authority to issue~ and 
keep current~ a list of each authorized individual and each designated 
representative of each authorized agency entitled to receive or review 
this department's CJI. This list shall also set forth any limitations 
on such authorization. This list shaU be issued to aU mo.mbers of this 
department who have the authority to disseminate CJI~ and shaU be 
available to aU other members of the department and to ,the public. 

Rule 15:3.01 deals with a broad category of data and information 

included in CJI but not included within CHRI as set forth in the regulatory 

scheme of the LEAA and CJD. Early support for not entering th'js type of 

CJI into the CHRI system appears in Project SEARCH Regulation 7. Sub­

sequently, both the LEAA and CJD defined CHRI to exc'iude these types of 

data. The commentary to section 20.3(b) of the LEAA regulations specifies 

that the definition of CHRI: 



does not extend to other information contained 
in criminal justice agency reports. Intelligence or 
investigative information (e.g., suspected criminal 
activity, associates, hangouts, financial information, 
ownership of property and vehicles) ;s not included 
in the defihition of criminal history information. 

Significantly, the Texas Open Records Act (sec. 3(a)(8)) carves out 

the following exception' from its definition of IIpublic information"': 

(8) records of law enforcement agencies that deul 
with the detection and invest'igation of crime and 
the internal records and notations of such law 
enforcement agencies which are maintained for 
internal use in matters relating to law enforce-
ment .... 

Other exceptions of the Open Records Act might also close this category 

of information to public scrutiny. For example, section 3(a)(1) refers 

to ";,nformation deemed confidential by law." See also sections 3(a)(3), 

3(a)(7), 3(a)(11). The Houston Chronicle case, cited at the beginning 

of this chapter, also deals with this issue by holding (531 s.W.2d 177, 

187) that th.e public's right of access to governmental information: 

.•. shOUld not extend to such matters as a synopsis 
of a purported confession, officers' speculations of 
a suspect's guilt, officers' views as to the credi­
bility of witnesses, statements by informants, ballis­
tics reports, fingerprint comparisons, or blood and 
other laboratory tests .... 

For the opinion of the attorney general on this question, see Tex. Att'y 

Gen. Op. No. ORD-18 (1974). The attorney general has also held that the 

Open Records Act does not require a police department to compile or 

- extract any information (e.g., a 1ist of individuals arrested for a 

particular Offense) for someone if the requestor himself could gather 

that information by having access to general records (e.g., a daily 

police blotter or arrest sheet). Tex. Att'y Gen. Op. Nos. ORD-243 

(1980), ORD-144 (1976), ORD-127 (1976). 
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This section, in general, establishes a general prohibition on 

release of CJI to unauthOl"ized persons or agencies by obligating each 

chief of police to make written designations of who can receive CJI. 
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SECTION FOUR: AUTHORIZED DISSEMINATION PERSONNEL 

15:4.01.' OnZy the foZZowing members of this department have the authoritb 
to disseminate or approve the dissemination of CJI: 

(a) 

(b) 

Offioers in oharge of bureaus, seotions, divisions, and pre­
oinots, and any offioer aoting in the pZade of suoh offioer in 
oharge; and . 
Any supervisory member of th~ der:ar-tlnent ass'&gr;e~ to .reg;.£Zar 
duty in the [Reoords~ Commun'&oat'&ons~ or Ident'&f'&oat'&onJ Seo-
tions. 

The ohief of poZioe has the exoZusive authority to ~peoifY by name suoh 
other personneZ as he deems neoessary. A ourrent Z'&st of aZZ suoh autho­
rized personneZ shaZZ be issued to every m~mber of the deparbnent and 
shaZZ be avaiZabZe to the pubZio. A new Z'&st shaZZ be prepared whenever 
neoessary. No member not so authorized shaU disseminate CJ.I to any 
person or agency outside thi~ departmen~, ev~n if su~h outs'&de person or 
agency has authority to reoe'&ve the subJeot '&nformat'&on. 

Rule l5:4.0l(a) establishes that any officer in a command-level position 

has the requisite authority to disseminate CJI. The second category extends 

authorization to officers whose assignments, by their nature, require 

them to handle and release such information. In order to eliminate doubt 

as to who has release authority, a list of all such persons should be main­

taihed. Whehever possible~ the list should specify such persons by harne, 

even officers in command positions. This requirement subjects the 

release of any information to a command-level decision. Thus, unless 

desighated oh the list, a patrolman or sergeant would not have the 

authority to give CJI to a civilian or an officer from another department. 

In sum, this rule does not limit release of any information within the 

department but does restrict the channels for allowing the ihformation 

to leave the department. 
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SECTION FIVE: SECURITY, ACCURACY, AND LOGGING 

15:5.01. No person shalt make or authorize any addition~ deZetion~ or 
change of any kind upon the reoords maintained in the CHRI system 
except to reoord some offioiaZ action by a oriminaZ justice agenoy 
whioh reZates to the CHRI of an individual. Any suoh addition~ deZetion~ 
or ohange shalZ be made solely and exoZusiveZy by a person speoificaZly 
authorized to do so by the ,chief of poZice~ and only after express 
approval from the officer in oharge of the CHRI system or his designee. 

15:5.02. Whenever any officer deaZs with any information or aotivity 
whioh may be recorded in a CJI system or log~ that offioer shalZ take 
every reasonable step to ensure that the information wiZZ be oompZeteZy 
and aoourateZy entered into the CJI system. Eaoh member of this depart­
ment who handZes CJI bears the responsibiZity to ensure the acouracy and 
oompZeteness of such information. 

15:5.03. Eaoh dissemination of any CHRI shaZZ be promptZy reoorded in a 
Zog~ subjeot to the exoeptions of seotion .008 of the CJD reguZations. 
The Zog entries shaZZ be made ohronoZogioaZZy and grouped by individuaZ 
in order to faoiZitate the abiZity of an individuaZ who wishes to correct 
his CHRI to traoe when and where the department has sent his CHRI. Each 
transaotion shaZZ incZude the following information: 

(aJ Requesting agency (and the agency's designated reoipient) or 
individuaZ; 

(b) Date of dissemination; 
Co) Name of person whose record is being disseminated; 
(d) pa}:,ticuZar nature of the released CHRI; 
(e) Name of pereon who approved the dissemination; and 
(f) Name of person who made the dissemination. 

Each entry on the Zog shalZ be retained in the CHRI system for at Zeast 
three years after it is made. 

Section Five establishes general rules to assure the accuracy and 

security of the system. The particular steps or procedures taken to 

implement this section will vary in every department according to the 

size and physical nature of the system. Under Rule 15:5.01 the officer 

in charge of the information system must authorize changes in information 

contained in the the system. Subordinates may handle the actual paperwork, 
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but a senior officer or his designee must review and approve (preferably , ~~ 
in writing) all changes in information. This method assures accountability 

for the accuracy of the system and prevents tampering. Again, the 

particular procedure for obtaining this approval may vary. 

Rule 15:5.02 in pa~t, responds to section .004 of the CJD regulations 

(sec. 20.21(a) of the LEAA regulations) regarding completeness and accuracy 

of all the CHRI in the system. Since local procedures for reporting such 

information may vary, the officers responsib'le for the action generating 

that data must bear the burden of assuring that new data correctly enter 

the system. Each officer who deals with any information which may be 

recorded in the CJI system, and not just persons who actually place the 

data in the system, remains responsible for the accuracy and promptness 

of his own participation in the record-keeping process. This directive 

relates to an officer who gathers or receives CJI as well as to the person 

who physica11y enters the information in the CHRI or CJI system. 

Rule 15:5.03 requires maintenance of a detailed l?g which will 

contain a record of all releases of information. The log might be a nota­

tion or a letter in the individual IS "main fo1der ll or "rap sheet. 1I 

It might also be a separate computerized record. The key elements of the 

logging requirement--that it be both chronological and readily accessible 

for a person to find where his records have been sent--could be accomplished 

in a variety of ways. The logging system, \'/hatever its configuration, must 

permit tracing and later correction or expunction, if necessary, of 

released information. (See secs .. 011 (d) and (e) of the CJD regulations; 

secs. 20.21(e) and 20.21(g)(4) and (5) of the LEAA regulations; and 

Regulation 15 of Project SEARCH.) More generally, this rule, while not 
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mandating a written request in all instances (such as requests by radio 

or telephone), does require notation of all disseminations, subject to 

the specified exceptions. 

Section .008 of the CJD regulations establishes three categories of 

permissible exceptions to the logging requirement. Of course, a law enforce­

ment agency or police department cannot expand these exceptions but may 

narrow or eliminate them. For example, a department may find it easier 

to log every request than to follow a list of excepted agencies. In 

addition, even if a department establishes these exceptions, a department 

should facilitate authorized correction or expunction of CHRI by routinely 

sending all such updated information to the excepted agencies. 

More complete logs increase the efficacy of the safeguards to protect 

each individualls privacy and other rights. Towards this end, Rule 15:5.03 

limits the proviso (lito the extent that logs are avai'lable") which the 

CJD regulations (secs .. 011(d) and (e)) attached to the original LEAA 

1anguage (secs. 20.21(g)(4) and (5)). Similarly, the last sentence of 

Ru1a 15:5.03 requires the department to retain its logs for at least three 

years, the minimum proposed by section .008(a) of the CJD regulations. 

Where no undlle burden arises, it seems unreasonable to destroy the log 

as long as the underlying CHRI, to which the log relates, exists in the 

department's records. Otherwise, gi ven the potential for del ay in the 

criminal justice system, an individual seeking to have his records 

corrected or expunged may have a right without a fully effective remedy. 

Although perhaps uncommon, such delays can exceed three years. E.g., 

Dean v. Gladney, 451 F. Supp. 1313 (S.D. Tex. 1978). 
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SECTION SIX: EXPUNCTION/EXPUNGEMENT 

15:6.01. No expunction of any CHRI shalZ occur without the express 
approval3 in writing3 of the chief of police. 

Each po1ice department must fo11ow the expunction rules and procedures 

set forth in articles 55.01-.05 of the Texas Code of Criminal Procedure 

(Vernon Supp. 1980) which appears as Appendix C to this chapter. An 

expunction generally occurs pursuant to an appropriate court order. In 

accordance with article 55.05 of that statute: 

r I 

On release or discharge of an arrested person, 
the person responsible for the release or discharge 
shall give him a written explanation of h~s.rights 
undEr this chapter and a copy of the provls10ns of 
this chapter. 
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SECTION SEVEN: PERSONAL REVIEW AND CERTIFIED COPIES 

15:7.01. Any person~ upon satisfactory verification of his identity3 has 
the right to review without undue burden to either the department or that 
person any CHRI maintained about him by this department~ in accordance 
with section .011 of the CJD regulations. This department shall permit 
such review according to the following procedures: 

(a) The files and records made available to the person shall not 
be removed from the premises of this department3 or leave the 
presence of a designated officer of this department. 

(b) Such personal review shall be allowed only during normal daytime 
business hours. 

(c) Such personal review shall be permitted only after the person 
has submitted a written application requesting a review of CHRI 
about him and verifying his identity. The request shall include 
the following information: 

(1) Name and address of applicant; 
(2) Complete set of applicant's fingerprints taken by a police 

officer on an approved FBI form; 
(3) Date of file review; 
(4) Signature of applicant; 
(5) Signature of officer verifying identity; and 
(6) Time review began and ended. 

Where possible3 the applicant's fingerprints shall be compared 
with police records in order to verify his identity. Finger­
prints taken for verification of identity need not be retained 
unless it appears that the requesting person is not the subject 
of the information he seeks to review~ and may be furnishing 
faZse information to the polioe. 

(d) A successful applicant may bring one attorn~y or other advisor 
of his choice to review his CHRI with him. 

(e) The reviewing individual may make and retain a written summary 
or notes in his own handwriting of the information reviewed. 

(fj If3 after an applicant has reviewed his CHRI~ he believes that 
the CHRI is incorrect or incomplete in any respect and he wishes 
to chaUenge .. change3 correct .. or update his CHRI .. he has the 
right to receive (without undue burden to either the department 
or himself) a copy of the affected portion of his CHRI. 

This section establishes a procedure to implement the personal review· 

requirem~nts mandated by the CJD and LEAA regulations. The CJD and LEAA 
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regulations state that an 

'.' • individual shall •.. be entitled to review 
wlthout undue burden to either the criminal justice 
~gency o~ the ~ndi~idual, any criminal history record 
lnformatlon malntalned about the individual and obtain 
a copy thereof when necessary for the purpose of 
challenge or correction. 

(See section .Oll(a) of the CJD regulations, section 20.21(g)(1) of the 
LEAA regulations. See also section 20.34 of the LEAA regulations.) Rule 
15:7.01 also draws upon Project SEARCH Regulation 13. A recent opinion 
by the Attorney General of Texas directly addresses the issue of an 

individual~s access to his oWn criminal history record information. 

Tex. Atey Gen. OPe No. MW-95 (1979). This attorney general opinion 

indicates that a law enforcement agency probably cannot assess a fee 
against an individual because he requests access to, or receives a copy of, 
his CHRI. 
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SECTION EIGHT: CORRECTION OF RECORD 

15:8.01. Upon request~ the individuaZ may be provided with a form 
(see Appendix E) upon which to record any exceptions or chaZZenges to 
information in the I·ecord. The form shaU be apcompanied by a notice of 
the procedure for obtaining review and correction of any inaccurate or 
incompZete information in the record. 

15:8.02. Upon appointment by the chief of poUce., an impartiaZ officer 
or review committee shaU receive and review chaUenges to criminaZ record 
history information by the person to whom they reZate. Upon receipt of 
suoh a chaUenge., this investigating officer or committee shaU audit the 
record to identify those entries on the record which ol'iginated with this 
department. The officer shaZZ then investigate any transaction underZying 
those chaUenged records to determine luhether the I'ecord does or does 
not completely and accurately refZect the nature of the transaction. 
Any chaUenged record which did not originate with this department shaU 
be forwarded to the or1:ginating department aZong with a copy of ·the 
chaUenge to that record. The individuaZ shaU be referred to that 
department for further action. 

15:8.03. If the investigating ofj~cer determines that the record does 
not compZetely or aC6urateZy refZect the underZying transaction3 he 
shalZ report to the chief of poZice., in writing., in what manner the 
record shouZd be aZtered. Only the chief of poZice may then authorize., 
in wri-ting~ the correction to be mrzde in the record and such authori­
zation shall then become a part of the fiZe. A copy of such correction 
shalZ also be forwarded to each person or agency to whom the originaZ 
inaccurate or incomplete information was reZeased. 

15:8.04. If the investigating officer determines t7mt the record as it 
stands is in his jUdgment compZete and acc1,I!'ate., he shaU in writing so 
inform the person requesting correction and deta·il the reasons for this 
determination. (See Appendix F.) 

15:8.05. If the determination of the investigating officer does not 
sat'1:sfY the individuaZ., he may request the chief of poUce to make a 
speciaZ review of the evidence and decide whether to correct the infor­
mation. The judgment of the chief of poUce shaU be finaZ., subject to 
dudicial review. 

Section Eight outlines a rather skeletal procedure for examining and 

correcting CHRI. Project SEARCH Regulation 13 proposed establishment of 

a "revie\,1 committee"' and Project SEARCH ~'~9ulation 14 set forth extensive 

XV-19 

., .. " 

1.1" j ~. 
I l' 

-' 
,~ 

, 
, 
1 1 

~. I 

j 
I , 

i 
I" 



-c ,. 
"', 

administrative review procedures. However, this section assumes that, 

in the overwhelming proportion of cases, the review will primarily 

involve a relatively straightforward factual determination as to whether 

the record accurately reflects the actual circumstances. 
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SECTION NINE: RESEARCH USE 

15:9.01. The department shall not disseminate3 or permit access to3 
CHRI for any research3 evaluative3 or statistical activity unless it is 
pursuant to section .005(a)(4) of tne CJD regulations and in compliance 
with the puies set forth in this chapter. 

15:9.02. In addition3 the chief of police or his designated officer klS 

the exclusive authority to examine the research plan and monitor its 
implementation to assupe compliance with the following conditions: 

(a) The department shaU not permit any research use of any non­
convicvion data CHRI' unless such data does not identify the 
identity of any particular individual and the requesting per­
son or agency: 

(1) Prepares wpitten procedupes reasonably calculated to 
minimize thPeats to individual privacy and to prevent 
injupy or embarrassment3 and 

(2) Will not use the research to the detriment of persorts to 
whom the infoPmation relates or for any purpose other tt~n 
those specified in the reseaPch project. 

(b) The department shall not disseminate~ or pePmit any research 
access to3 any nonconviction data CHRI which identifies a 
paPticular individua&3 except where such dissemination is 
required by a state or federal statute or federaZ executive 
order. Absent such special authorization3 all names and other 
identifying data shall be deleted and obscu~ed before release 
of the information. This department shall require each par­
ticipant in a research program which involves access to CHRI 
to execute a sworn statement that he shall r~t disclose any 
such information to any unauthorized person or agency. 

~--------------------~,=----------------.------------------~ 

Although no law now appears to require Texas police agencies to 

release·CHRI to any noncriminal-justice agency, this rule establishes a 

controlled procedure by which a local department may permit such dissemina­

tion if a research organization can meet the department1s requirements 

regarding heed and security. 

This section implements special procedures to control the release of 

CHRI for research uses. These additional rules attempt to conform with 

XV-21 

", 

, 



"1 

; ., 

1;': 

the CJD regulations (sec .. 005(a)(4)) and the LEAA regulations (sec. 20.21 

(b)(4)). These particular rules, in substantial part, follow Project 

SEARCH Regulation 11. 

Research requests regarding a department's CHRI occur infrequently. 

Nevertheless, a department may wish to have an established procedure for 

dealing with such requests. If a research organization (or any other 

authorized entity permitted pursuant to sections .005(a)(2), (a)(3), or 

(b) of the CJD regulations) wishes to receive or have access to any CHRI, 

a department's. procedures should probably require that such organization 

submit a written request to the chief of police on forms provided by the 

department. The request should probably include the following inform.ation, 

plus any other information the chief may demand: 

(a) Name and address of the agency; 

(b) Name and address of all officers and managers/directors (or 
analogous officials) of the agency; 

(c) Business form of agency (e.g., corporation, partnership, 
whether publicly or privately Owned, place of incorporation, 
etc.); 

(d) 

(e) 

(f) 

(g) 

(h) 

Nature and purpose of the agency; 

A list of all agency personnel who would or might have access 
to the requested information if the request is granted; 

Purpose for which the CHRI will be used and a detailed state­
ment which explains and justifies the need for such information, 
including reference to any legal authorization for receipt and 
use of such information; 

Two clear sets of fingerprints (taken by a police officer on 
an approved FBI form) of all agency personnel who would or might 
have access to the requested information if the request is granted; 

A sworn statement by each such person that he will use the 
CHRI only for the purpose stated in the request, will take 
sufficient measures to safeguard the security of the CHRI, and 
will not disseminate, disclose, or permit access to any CHRI 
to any unauthorized person or agency; and 
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(i) A sworn statement by each such person that he has familiarity 
with, and will comply with, the LEAA and CJD regulations 
relating to CHRI. 

In evaluating a request from an agency for authoriz~tion to review 

or receive a department's CHRI, the chief of police may wish to consider 

the following factors: 

(a) Hhether the reques ti ng agency has shown a compe 11 i ng need 
for such information; 

(b) Whether release of such information to the agency could aid 
in the prevention of crime; 

(c) Whether any existing law prevents or requires the release of 
such information to the agency; 

(d) Whether the request can be narrowed and still accomplish the 
purpose of the request; and 

(e) Whether it appears that the agency can and will use the infor­
mation only for the stated purpose and w'1ll protect the security 
of such information. 

The chief would balance the competing interests between the purpose 

of the agency's request and the risk of injury to the privacy and 

confidentiality of each affected individual's CHRI. This balancing, of 

course, must not breach the parameters of state and federal law, as set 

forth in the CJD and LEAA regulations. Whenever possible, the department 

should attempt to respond to the request within 15 days from the date of 

the request. The best practice might be for the chief of police to 

state in writing his reasons for either approving or disapproving the 

request. The department may wish to send one copy of the statement to 

the requesting agency and to file one copy at the department. The depart­

ment file may be open to the public. Of course, the chief's determination 

shall be final, subject to judicial review. 

Even if the request is granted, the chief of police may withdraw his 
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approval of any request, and revoke or limit the authorization to receive 
( . 

CHRI, for any violation of the letter or spirit of departmental rules. 

Once again, the chief may wish to issue and explain such revocation in 

writing. In general, the chief shall limit the dissemination to the 

fewest people and least amount of information which will accomplish 

the purpose of the request. 
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Subpart B-State and Local Criminal Hillory 
Record Information SYlteml 

20.~10 Applicability. 
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ApPENDIx-Commentary on selected sec­
tions of the regulations on criminal histo­
ry record In[ormatlon systems 

AUTHORITY: Pub. L. 93-83. 87 Stat. 197. (42 
U.S.C. 3·Wl. et seq.; 28 U.S.C. 534). Pub. L. 
92-544. 86 Stat. 1115. 

SOURCE: Order No. 601-75. 40 FR 22114. 
May 20. 1975. unless otherwise noted. 

Subpart A-General Provilionl 

SOURCE: 41 FR 11714. Mar. 19. 1976. unless 
otherwise noted. 

§ 20.1 Purpose. 

It is the purpose of these regulations 
to assure that criminal history record 
information wherever it appears is col­
lected. stored. and disseminated in a 
manner to insure the completeness. in­
tegrity. accuracy and security of such 
information and to protect Individual 
privacy. 

§ 20.2 Authority. 

These regulations are issued pursu­
ant to sections 501 and 524(b) of the 
Omnibus Crime Control and Safe 
Streets Act of 1968. as amended by the 
Crime Control Act of 1973. Pub. L. 93-
83. 87 Stat. 197. 42 USC 3701. et seq. 
<Act). 28 USC 534. and Pub. L. 92-544. 
86 Stat. 1115. 
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§ 20.3 Definitions. 
Als used in these regulation:;: 
(a.J "Criminal history record infor­

ma1~ion system" means a system in­
cluding the equipment. faci1itl~s. pro­
cedures. agreements. and organiza­
tions thereof. for the collection. proc­
essnng. preservation or dissemination 
of f=riminal history record information. 

(Ib) "Criminal history record infor­
ma,tion" means information collected 
by criminal justice agencies on individ­
ua!ls consisting of identifiable descrip­
tions and notations of arrests. deten­
tions. sngictments. informations. or 
other formal criOOnal charges. and 
any disposition arising therefrom. sen­
tencing. correctional supervision. and 
reJ!ease. The term does not include 
identification information such as fin­
gerprint records to the extent that 
such information does not indicate In­
volvement of the individual in the 
criminal justice system. 

(c) "Criminal justice agency" means: 
(1) Courts; (2) a government agency or 
any subunit thereof which performs 
the administration of criminal justice 
pUlrsuant to a statute or executive 
order. and which allocates a substa.n­
tia.! part of its annual budget to the 
administration of criminal justice. 

(d) The "administration of criminal 
justice" means performance of any of 
the following activities: Detection. ap­
prehension. detention. pretrial release. 
post-trial release. prosecution. adjudi­
cation. correctional supervision. or re­
habilitation of accused persons or 
criminal offenders. The administra­
tion of criminal justice shall include 
criminal identification activities and 
the collection. storage. and dissemina­
tion of criminal history record infor­
mation. 

(e) "Disposition" means information 
disclosing that criminal proceedings 
have been concluded. including infor­
mation disclosing that the police have 
elected not to refer a matter to a pros­
ecutor or that a prosecutor has elected 
not to commence criminal proceedings 
and also disclosing the nature of the 
termination in the proceedings; or in­
formation disclosing that proceedings 
have been indefinitely postponed and 
also disclosing the reason for such 
postponement. Dispositions shall in­
clude. but not be limited to. acquittal. 

,\ 

, 
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acquittal by reason of insanity, acquit­
tal by reason of mental incompetence, 
case continued vJ:\;hout finding, charge 
dismissed, charge dismissed due to in­
sanity, charge dismissed due to mental 
incompetency, charge still pending 
due to insanity, charge still pending 
due to mental incompetence, guilty 
plea, nolle prosequi, no paper, nolo 
contendere plea, convicted, youthful 
offender determination, deceased, de­
ferred disposition, dismissed-civil 
action, found insane, found mentally 
Incompetent, pardoned, probation 
before conviction, sentence commuted, 
adjudication withheld, mistrial-de­
fendant discharged, executive clemen­
cy, placed on probation, paroled, or re­
leased from correctional supervision. 

(f) "statute" means an Act of Con­
gress or State legislature of a provision 
of the Constitution of the United 
States or of a State. 

(g) "State" means any State of the 
United States, the District of Colum­
bia, the Commonwealth of Puerto 
Rico, and any territory or possession 
of the United States. -

(h) An "executive order" means an 
order of the President of the United 
States or the Chief Executive of a 
State which has the force of law and 
which Is published in a manner per­
mitting regula~ pubUc access thereto. 

<ll "Act" means the 'Omnibus Crime 
Control and Safe Streets Act, 42 USC 
3701, et seq., as amended. 

0) "Department of Justice criminal 
history record information system" 
means the Identification Division and 
the Computerized Criminal History 
File systems operated by the Federal 
Bureau of Investigation. 

(k) "Nonconviction data" means 
arrest information without disposition 
if an interval of one year has elapsed 
from the date of arrest and no active 
prosecution of the charge Is pending; 
or Information disclosing that the 
police have elected not to refer a 
matter to a prosecutor, or that a pros­
ecutor has elected not to commence 
criminal proceedings, or that proceed­
ings have been indefinitely postponed, 
as well as all acquittals and all dismis­
sals. 

(]) "Direct access" means having the 
author-ity to access the criminal hlsto-

ry record data basl~, whether by 
manual or automated methods. 

Subpart B-State and Local Criminal 
Hi.tory Record Information Sy.tem. 

SOURCE: 41 FR 11715, Mar. 19. 1976. unless 
otherwise noted. 

§ 20.20 Applicability. 
(a) The regulations in this subpart 

apply to all State and local agencies 
and individuals collecting, st,oring, or 
disseminating criminal history record 
information processed by manual or 
automated operations where sUch col­
lection, storage, or disseminatllm has 
been funded in ",hole or In part. with 
funds made available by the Law En­
forcement Assistance Administration 
subsequent to July 1, 1973, pursuant 
to Title I of the Act. U.se of informa­
tion obtained from the FBI Identifica­
tion Division or the FBI/NCIC system 
shall also be subject to limitations con­
tained in Subpart C. 

(b) The regulations in this subpart 
shall not apply to criminal history 
record information contained in: (1) 
Posters, announcements, or lists for 
identifying or apprehending fugitives 
or wanted persons; (2) original records 
of entry such as police blotters main­
tained by criminal justice agencies, 
compiled chronologically and required 
by law or long standing custom to be 
made public, if such records are orga­
nized on a chronological basis; (3) 
court records of public judicial pro­
ceedings; (4) published court or admin­
istrative opinions or public judicia'l, 
administrative or legislative proceed­
Ings; (5) records of traffic offenses 
maintained by State departments of 
transportation, motor vehicles or the 
equivalent thereof for the purpose of 
regulating the issuance, suspension, 
revocation, or renewal of driver's, 
pilot's or other operators' licenses; (6) 
announcements of executive clemency. 

(c) Nothing in these regulations pre­
vents a criminal justice agency from 
disclosing to the public criminal histo­
ry record information related to the 
offense for which an individual is cur­
rently within the criminal justice 
system. Nor Is a criminal justice 
agency prohibited from confirming 
prior criminal history record infDi"ma-

XV-26 

C) 

() 

() 

, . 
< 

.I 

tion to members of the news media or 
an~ other person, upon specific in­
qUiry as to whether a named individu­
al was arrested, detained, indicted, or 
whether an information or other 
forma~ charge was filed, on a specified 
date, If the arrest record information 
or criminal record information dis­
closed is based on data excluded by 
paragraph (b) of this section. The reg­
ulations do not prohibit the dissemina­
tion of criminal history record infor­
mation for purposes of international 
travel, such as Issuing visas and grant­
Ing of citizenship. 

§ 20.21 Preparation and submission of a 
Criminal History Record Inform&t1cn 
Plan. 

A plan shall be submitted to LEAA 
by each State on March 16, 1976, to 
set forth all operational procedures 
except those portions relating to dis: 
semination and security. A supplemen­
tal plan covering these portions shall 
be submitted no later than 90 days 
after promulgation of these amended 
regulations. The plan shall set forth 
operational procedures to-

(a) Completeness and accuracy. 
Insure that criminal history record In­
formation is complete and accurate. 

(1) Complete records shOUld be 
maintained at a central State repOsi­
tory. To be complete, a record main­
tai~ed at a central State reposit.ory 
whIch contains information that an in­
~i-:idual has been arrested, and which 
IS available fur dissemination must 
contain information of any disposi­
tions occurring within the State 
;Vi thin 90 days after the disposition 
nas occurred. The above shall apply to 
all :3.rrests occurring subsequent to the 
effective date of these regulations. 
Procedures shall be established for 
criminal justice agencies to query the 
central repository prior to dissemina­
tion of any criminal history record in­
formation unless it can be assured 
that the most up"to"date dispOSition 
data is being used. Inquiries of a cen­
tral State repository shall be made 
prior to any dissemination except in 
those cases where time Is of the es­
sence and the repository is technically 
incapable of responding within the 
necessary time period. 

(2) To be accurate means that no 
record containing criminal history 
record information shall contain erro­
neous information. To accomplish this 
end, criminal justice agencies shall In­
stitute a process of data collection, 
entry. storage, and systematic audit 
that will minimize the possibility of re­
cording and storing inaccurate infor­
mation and upon finding inaccurate 
information of a material nature shall 
notify all criminal Justice ag~ncies 
known to have received such informa­
tion. 

(b) Limitations on dissemination. 
Insure that dissemination of noncon­
viction data has been limited, whether 
directly or through any intermediary 
only to: 

(ll Criminal justice agencies. for 
purposes of the administration of 
criminal justice and criminal justice 
agency employment: 

(2) Individuals and agencies for any 
purpose authorized by statute ordi­
nance, executive order, or court rule, 
decision, or order, as cO:1strued by ap­
propriate State or local officials or 
agencies; 

(3) Individuals and agencies pursu­
ant to a specific agreement with a 
criminal justice agency to provide 
services required for the aruninistra" 
tion of criminal justice pursuant to 
that agreement. The agreement shall 
specifically authorize access to data 
limit the use of data to purposes fo; 
which given, insure the security and 
confidentiality of the data consistent 
with these regulations, and provide 
sanctions for violation thereof; 

(4) Individuals and agencies for the 
express purpose of research evalua­
tive, or statistical activities pursuant 
to an agreement with a criminal jus­
tice agency. The :agreement shall spe­
cifically authorize' access to data. limit 
the use of data to research, evaluative 
or statistical purposes, insure the con: 
fidentiality and security of the data 
consistent with these regulations and 
with se?tion 5~4(a) of the Act and any 
regulatIOns Implementing section 
5~4(a), and provide sanctions for t.he 
Violation thereof. These dissemination 
limitations do not apply to conviction 
data. 

(c) General policies on use and di3" 
semination. (1) Use of criminal history 
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record Information disseminated to 
noncriminal justice agencies shaU be 
limited to the purpose for which it was 
given. " 

(2) No agency or individual shall 
confirm the existence or nonexistence 
of criminal history record information 
to any person or agency that would 
not be eligible to receive the informa-
tion itself. • 

(3) Subsection (b) does not mandate 
dissemination of criminal history 
record information to any agency or 
individual. States and local govern­
ments will determine the purposes for 
which dissemination of criminal histo­
ry record information is authorized by 
State law, executive order, local ordi­
nance, court rule, decision or order. 

(d) Juvenile records. Insure that dis­
semination of records concerning pro­
ceedings relating to the adjudication 
of a juvenile as delinquent or in need 
or supervision (or the equivalent) to 
noncriminal justice agencies Is prohib­
ited, unless a statute, court order, rule 
or court decision specifically autho­
rizes dissemination of juvenile records, 
except to the same extent as criminal 
history records may be disseminated 
as provided In § 20.21<b) (3) and (4). 

(e) Audit. Insure that annual audits 
of a representative sample of State 
and local criminal justice agencies 
chosen on a random basi~ shall be con­
ducted by the State to ver-ify adher­
ence to these regulations and that ap­
propriate records shall be retained to 
facilitate such audits. Such records 
shall Include, but are not limited to, 
the names of all persons or agencies to 
whom information Is disseminated and 
the date upon which such information 
is disseminated. The reporting of a 
criminal justice transaction to a State, 
local or Federal repository Is not a dis­
semination of information. 

(0 Security. Wherever criminal his­
tory re.::ord information is collected, 
stored, or disseminated, each State 
shall insure that the following require­
ments are satisfied by security stand­
ards established by State legislation, 
or in the absence of such legislation, 
by regulations approved or Issued by 
the Governor of the State. 

(1) Where computerized data proc­
essing is employed, effective and tech­
nologically advanced software and 

hardware designs are instituted to pr'!" 
vent unauthorized access to such In­
formation. 

(2) Access to criminal history record 
Information system facilities, systems 
operating environments, data file con­
tents whether while In use or when 
stored in a media library, and system 
documentation is restricted to author­
Ized organizations and personnel. 

(3)(1) Computer operations, whether 
dedicated or shared, Which support 
criminal justice information systems, 
operate in accordance with procedures 
developed or approved by the partici­
pating criminal justice agencies that 
assure that: 

(ct) Criminal hhltory record informa­
tion is stored by the computer In such 
manner that it cannot be mOdified, de­
stroyed, accessed, changed, purged, or 
overlaid in any fashion by non-crimi­
nal justice terminais. 

(b) Operation programs are used 
that will prohibit Inquiry, record up­
dates, or destruction of records, from 
any terminal other than criminal jus­
tice system terminals which are so dt!s­
ignated. 

(c) The destruction of records is Jim-" 
ited to designated terminals under the 
direct control of the criminal justice 
agency responsible for creating or 
storing "11e criminal history record in­
formation. 

(d) Operational programs are used 
to detect and store for the output of 
designated criminal justice agency em­
ployees all unau thorized attempts to> 
penetrate any criminal history record 
information system, program or file. 

(e) The programs specified in para­
graphs (f)(3)(i)(b) and (d) of this sec­
tion are known only to criminal justice 
D.gency employees responsible for 
criminal history record information 
system control or individuals and 
agencies pursuant to a specific agree­
ment with the criminal justice agency 
to provide such programs and the 
program(s) are kept continuously 
under maximum security conditions. 

(/) Procedures are instituted to 
assure that an Individual or agency au­
thorized direct access is responsible 
for (A) the physical security of crimi­
nal history record Information under 
its control or In its custody and (E) 
the protection of such information 
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from unauthorized I!.CCeS3, disclosure 
or dissemination. 

(g) Procedures are instituted to pro­
tect any central repository of criminal 
history record Information from unau­
thorized access, theft, sabotage, fire, 
flood, wind, or other natural or man­
made disasters. 

(ll) A crimInal justice agency shall 
have the right to audit, monitor and 
Inspect procedures established above. 

(4) The criminal Justice agency will: 
(f) Screen and have the right to 

reject for employment, based on good 
cause, all personnel to be authorized 
to have direct access to criminal histo­
ry record Information. 

(il) Have the right to Initiate or 
caus,~ to be initiated administrative 
action leading to the transfer or re­
moval of personnel authorized to have 
direct access to such information 
where such personnel violate the pro­
visions of these regulations or other 
security requirements established .for 
the collection, storage, or dissemina­
tion of criminal history record infor­
mation. 

(iii) Institute procedures, where com­
puter processing Is not utilized, to 
assure that an Individual or agency au­
thorized direct access Is responsible 
for (a) the physical security of crimi­
nal history record information under 
its control or In its custody and (b) the 
protection of such information from 
unauthot'ized access, disclosure, or dis­
semination. 

(iv) Institute procedures, Where com­
puter processing is not utilized, to pro­
tect any central repository of criminal 
history record information from unau­
thorized. access, theft, sabotage, fire, 
flood, wmd, or other natural or man­
made disasters. 

(v) Provide that direct access to 
criminal history record Information 
shall be available only to authorized 
officers or employees of a criminal jus­
tice agency and, as necessary, other 
authorized personnel essential to the 
proper operation of the criminal histo­
ry record information system. 

(5) Each employee working with or 
having access to criminal history 
record information shall be made fa­
miliar with the SUbstance and intent 
of these regulations. 

(g) Acce88 and review. Insure the In­
dividual's right to access and review of 
criminal history lniormation for pur­
poses of accuracy and completeness by 
instituting procedures so that-

(1) Any individual shall, upon satis­
factory verification of his Identity, be 
entitled to review without undue 
burden to either the criminal< Justice 
agency or the Individual, any criminal 
history record information maintained 
about the Individual and obtain a copy 
thereof When necessary for the pur­
pose of challenge or correction; 

(2) 4dmlnistratlve review and neces­
sary correction of any claim by the In­
dlvidual to whom the information re­
lates that the Ir!.formatlon Is inaccu­
rate or incomple~e is provided; 

(3) The State shall establish and im­
plement procedures for administrative 
appeal where a criminal justice agency 
refuses to correct challenged informa­
tion to the satisfaction of the individu­
al to whom the information rehtes; 

(4) Upon request, an individual 
whose record has been corrected shall 
be given the names of all non-criminal 
justice agencies to whom the data has 
been given; 

(5) The correcting agency shall 
notify all criminal justice recipients of 
corrected information; and 

(6) The individual's right to access 
and review of criminal history record 
information shall not extend to data 
contained in Intelligence, investiga­
tory, or other related files and shaH 
not be construed to Include any other 
information than that defined by 
§ 20.3(b). 

[H FR 11715. Mar. 19, 1975. as amended at 
42 FR 61595, Dec. 6, 1977J 

§ 20.22 Certification of Compliance. 
(a) Each State to Which these regu­

lations are applicable shall with the 
submission of Its plan provide a certifi­
cation that to the maximum extent 
feasible action has been taken to 
comply with the procedures set forth 
in the plan. Maximum extent feasible 
in this subsection, means actiorui 
which can be taken to comply with the 
procedUres set forth in the plan that 
do not require additional legislative 
authority or involve unreasonable cost 
or do not exceed existing technical 
ability. 
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(b) The certification shall include­
(1) An outline of the action which 

has been instituted. At a minimum. 
the requirements of access and review 
under § 20.21<g) must be completely 
operational: 

(2) A description of any legislation 
or executive order. or attempts to 
obtain such authority that has been 
instituted to comply with these regula­
tions; 

(3) A description of the steps taken 
to overcome any fiscal. technical. and 
administrativa barriers to the develop­
ment of complete and accurate crimi­
mi.l history record information; 

(4) A description of existing system. 
capability and steps being taken to up­
grade such capability to meet the re­
quirements of these regulations: and 

(5) A listing setting forth categories 
of non-criminal justice dissemin.a.tion. 
See § 20.21(b). 

§ 20.23 Documentation: Approval by 

LEAA. 
Within 90 days of the receipt of the 

plan. LEAA shall approve or disap­
prove the adequacy of the provisions 
of the plan and certification. Evalua­
tion of the plan by LEAA will be based 
upon whether the procedures set forth 
will accomplish the required objec· 
tives. The evaluation of the 
certiflcation(s) will be based upon 
whether a good faith effort has been 
shown to initiate and/Or further com­
pliance with the plan and regulations. 
All procedures in the approved plan 
must be fully operational and imple­
mented by March 1. 1978. A final certi­
fication shall be submitted in March 1. 
1978. 
Where a State finds it is unable to pro­
vide final certification that all re­
quired procedures as set forth in 
§ 20.21 will be operational by March 1. 
1978. a further extension of the dead­
line wil' be granted by LEAA upon a 
showing that the State has made a 
good faith effort to implement these 
regulations to the maximum extent 
feasible. Documentation justifying the 
request for the extension including a 
proposed timetable for full compliance 
mllst be submitted to LEAA by March 
1. 1978. Where a State submits a re­
quest for an extension, the implemen­
tation date will be extended an addi-

tional 90 days while LEAA reviews the 
documentation for approval or disap­
proval. To be approved, such revised 
schedule must be consistent with the 
timetable and procedures set out 
below: 

(a) July 31, 1978-Submission of cer­
tificate of compliance with: 

(1) Individual access, challenge, and 
review requirements: 

(2) Administrative security; 
"3) Physical security to the maxi­

mum extent feasible. 
(b) Thirty days after the end of a 

State's next legislatIve session-Sub­
mission to LEAA of a description of 
State policy on di;ssemination of crimi­
nal history record information. 

(c) Six months after the end of a 
State's legislative session-Submission 
to LEAA of a brief and concise descrip­
tion of standards and operating !)roce­
dures to be followed by all criminal 
justice agencies covered by LEAA reg­
ulations in complying with the State 
policy on dissemination. 

(d) Eighteen months after the end of 
a State's legislative session-Submis­
sion to LEAA of a certificate attesting 
to the conduct of an audit of the State 
central repository and of a random 
number of other criminal justice agen­
cies in compliance with LEAA regula­
tions. 
[41 FR 11715, Mar. 19. 1976. as amended at 
42 FR !l1596, Dec. 6, 1977] 

§ 20.24 State laws on privacy and security. 

Where a State origina.ting criminal 
history record information provides 
for sealing or purging thereof, nothing 
in these regulations shall be construed 
to prevent any other State receiving 
such information. upon notification, 
from complying with the originating 
State's sealing or purging require­
ments. 

§ 20.25 Penalties. 

Any agency or individual violating 
Subpart B of these regulations shall 
be subject to a fine not to exceed 
$10,000. In addition, LEAA may initi­
ate fund cut-off procedures against re­
cipients of LEAA assistance. 
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Subpart C-Fedwral SYltem and Inter­
Itate Exchange of Criminal Hiltory 
Record Information 

§ 20.30 Applicability. 

The provisions of this subpart of the 
regulations apply to any Department 
of Justice criminal history record in­
formation system that serves criminal 
justice agencies in two or more states 
and to Federal, state and local crimi­
nal justice agencies to the extent that 
they uUIize the services of Depart­
ment of Justice criminal history 
record information systems. These 
regulations are applicable to both 
manual and automated systems. 

§ 20.31 Responsibilities. 

.' (a) The Federal Bureau of Investiga­
tion (FBI) shall operate the National 
Crime Information Center (NCle), the 
computerized Information system 
which includes telecommunications 
lines and any message switching facili­
ties which are authorized by law or 
regulation to link local, state and Fed­
eral criminal justice agencies for the 
purpose of exchanging NCIC-related 
information. Such information in­
cludes information in the Computer­
ized Criminal History (CCH) File, a co­
operative Federal-State program for 
the interstate exchange of criminal 
history record information. CCH shall 
provide a central repository and index 
of criminal history record information 
for the purpose of facilitating the in­
terstate exchange of such information 
among criminal justice agencies. 

(b) The FBI shall operate the Identi­
fication Division to perform identifica­
tion and criminal history record infor­
mation functions for Federal, state 
and local criminal justice agencies, and 
for noncriminal justice agencies and 
other entities where authorized by 
Federal statute, state statute pursuant 
to Pub. L. 92-544 (86 Stat. 1115), Presi­
dential executive order. or regulation 
of the Attorney General of the United 
States. 

(c) The FBI Identification Division 
shall maintain the master fingerprint 
files on all offenders included in the 
NCIC/CCH File for the purposes of 
determining first offender status and 
to identify those offpnders who are 

unknown in states where they become 
criminally active but k.:lown in other 
states through prior criminal history 
records. 

§ 20.32 Includable offenses. 
(a) Criminal history record informa­

tion maintained in any Department of 
Justice criminal history record infor­
mation system shall include serious 
and/or significant offenses. 

(b) Excluded from such a system are 
arrests and court aotions limited only 
to nonserious che.rges, e.g., drunken­
ness, vagrancy, disturbing the peace, 
curfew violation loitering, false fire 
alarm. non-specific charges of suspi­
cion or investigation, traffic violations 
(except data will be included on ar­
rests for manslaughter, driving under 
the influence of drugs or liquor. and 
hit and run). Offenses comnjitted by 
juvenile offenders shall also be ex­
cluded unless a juvenile offender is 
tried in court as an adult. 

(c) The exclusions enumerated above 
shali not apply to Federal manual 
criminal history record information 
coll~cted. maintained and compiled by 
the FBI prior to the effective date of 
these Regulations. 

§ 20.33 Dissemination of criminal history 
record information. 

(a) Criminal history record informa­
tion contained in any Department of 
Justice criminal history record in'~r­
mation system will be made available: 

(1) To criminal justice agencies for 
criminal justice purposes; and 

(2) To Federal agencies authorized 
to receive it pursuant to Federal stat­
ute or Executive order. 

(3) Pursuant to Pub. L. 92-544 (86 
Stat. 115) for use in connection with li­
censing or local/state employment or 
for other uses only if such dissemina­
tion is authorized by Federal or state 
statutes and approved by the Attorney 
General of the United StaLes. When 
no active prosecution of the charge is 
known to be pending arrest data more 
than one year old will not be dissemi­
nated pursuant to this SUbsection 
unless accompanied by information re­
lating to the disposition of that arrest. 

(4) For issuance of press releases and 
publicity designed to effect the appre· 
hension of wanted persons in connec-
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tlon with serious or significant of­
fenses. 

(b) The exchange of criminal history 
record Information authorized by 
paragraph la) of this section Is subject 
to cancellation If dissemination is 
made outside the receiving depart­
ments or related agencies. 

(c) Nothing In these regulll.tlons pre­
vents a criminal Justice agency from 
disclosing to the public factual Infor­
mation concerning the status of an in­
vestigation, the apprehension, arrest, 
release, or prosecution of an Individu­
al, the adjudication of charges, or the 
correctional status of an Individual, 
which is reasonably contemp(j\raneous 
with the event to which the infcTt'!'!!l­
tion relates. 

§ 20.34 Individual's right to access crimi­
nal history record information. 

(a) Any individual. upon request, 
upon satisfactory verification of his 
Identity by fingerprint comparison 
and upon payment of any required 
processing fee, may review cr:lmlnal 
history record information maintained 
about him In a Department of Justice 
criminal history record information 
system. 

(b) If, after reviewing his ·identiflca­
tion record. the subject thereof be­
lieves that it is incorrect or incomplete 
in any respect and wisher. changes, 
corrections or updating of the alleged 
deficiency, he should make applicati'on 
directly to the agency which contrib­
uted the Questioned Information. The 
subject of a record may also direct his 
challenge as to the accuracy or com­
pleteness of any entry on his record to 
the Assistant Director of the FBI 
Identification Division, Washington, 
D.C. 20537. The FBI will then forward 
the challenge to the agency which 
submitted the data requesting that 
agency to verify or correct the chal­
lenged entry. If the contributing 
agency corrects the record. it shall 
promptly notify the FBI and. upon re­
ceipt of such a TlOtification. the FBI 
will make any changes necessary in ac­
cordance with the correction SUpplied 
by the contributor of the original in­
formation. 
IOrder No. 601-75, 40 PH 22114. May 20, 
1975. ;".0; amended by Order No. 805-78, 43 
PH 50173, Ocl. 27,19781 

§ 20.35 National Crime Information 
Center Advisory Policy Board. 

There Is established an NCIC Advi­
sory Policy Board whose purpose is to 
recommend to the Director, FBI, gen­
efal policies with respect to the philos­
ophy, concept and operational pri;tci­
pIes of NCIC, particularly Its relatIOn­
ships with local and state systems re­
lating to the collection, processing, 
storage. disseminat.ion and use of 
criminal history recurd information 
contained in the CCH File. 

(a)(1) The Board s:.'1all be composed 
of twer.ty-six members. twenty of 
w~um are elected by the NCIC users 
from across the entire United States 
and six who are appointed by the Di­
rector of the FBI. The six appointed 
members, two each from the Judicial. 
the corrections and the prosecutive 
sectors of the criminal justice commu­
nity, shall serve for an indeterminate 
period of time. The twenty elected 
members shall serve for a term of two 
years commencing on January 5th of 
each odd numbered year. 

(2) The Board shall be representa­
tive of the entire criminal justic'e com­
munity at the state and local levels 
and shall Include representation from 
law enforcement, the courts and cor­
rections segments of this community. 

(b) The Board shall review and con­
sider rules, regulations and procedures 
for the operation of the NCIC. 

(c) The Board shall consider 0- :!r­
ational needs of criminal justice agen­
cies in light of public policies, and 
local, state and Federal statutes and 
these Regulations. 

(d) The Board shall review and con­
sider, on a continuing basis. security 
and privacy aspects of the NCIC 
system and shall, as needed, appoint 
ad hoc subcommittees to provide infor­
mation and recommendations to the 
Board concerning security and privacy 
of the NCIC system 

(e) The Board shall recommend 
standards for participation by criminal 
justice agencies in the NCIC system.· 

(0 The Board sha,ll report directly 
to the Director of the FBI or his desig­
nated appointee. 

(g) The Board shall operate within 
the purview of the Federal Advisory 
Committee Act. PUb. L. 92-463. 86 
Stat. 770. 
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(h) 'Ihe Director. FBI, shall not 
adopt recommendations of the Board 
which would be in violation of these 
Regulations. 
(28 U.S.C. 509. 510 ,534; 5 U.S.C. 301) 
[Order No. 601-75, 40 PH 22114. May 20, 
1975, as amended by Order 819-79, 44 PH 
12031. Mar. 5. 1979) 

§ 20.36 Participation in the Computerized 
Criminal History Program. 

(a) For the purpose of acquiring and 
retaining direct access to CCH File 
each criminal justice a;rency shall ex­
ecute a signed agreement with the Di­
rector, FBI, to abide .by all present 
rules, policies and procedures of the 
NCIC, as well as any rules, policies and 
procedures hereinafter approved by 
the NCIC Advisory Policy Board and 
adopted by the NCIC. 

(b) Entry of criminal history r .. cord 
information into the CCH File will be 
accepted only from an authorized 
state 0," Federal criminal justice con­
trol terminal. Terminal devices in 
other authorized criminal justice agen­
cies will be limited to inquiries. 

§ 20.37 Responsibility for accuracy. com­
pleteness. currency. 

It shall be the responsibility of each 
criminal justice agency contributing 
data to any Department of Justice 
criminal history record information 
system to assure that information on 
individuals is kept complete, accurate 
and current so that all such records 
shall contain to the maximum extent 
feasible dispositions for all arrest data 
included therein. Dispositions should 
be submitted by criminal Justice agen­
cies within 120 days after the disposi­
tion has occurred. 

§ 20.38 Sanction for noncompliance. 

The services of Department of Jus­
tice criminal history record informa­
tiond'systems are subject to cancella­
tion in regard to any agency or entity 
which fails to comply 'with the provi­
sions of Subpart C. 

ApPENDIX-COMMENTARY ON SELECTED SEC­
TIONS OF THE REGULATIONS ON CRIMINAL 
HISTORY RECORD INFORMATION SYSTEMS 

Subpart A-§ 20.3Cb). The definition of 
criminal history record information is in-

tended to include the basic offender·based 
transaction statistics/computerized criminal 
history. COBTS/CCH) data elements. If no· 
tations of an arrest, disposition. or other 
formal criminal Justice transactions occur in 
records other than the traditional "rap 
sheet" such as arrest reports, any criminal 
history record information contained in 
such reports comes under the definition of 
this subsection. 

The definition, however. does not extend 
to other information contained in criminal 
justice agency reports. Intelligence or inves· 
tigative information (e.g .• suspected crimi­
nal activity. associates. hangouts. financial 
information, ownership of jJroperty and ve­
hIcles) is not Included in the definition of 
criminal history information. 

§ 20.3(c). The definitions of criminal jus· 
tice agency and ad:ninistration of criminal 
justice of § 20.3(c) must be considered to­
gether. Included as criminal justice agencies . 
would be traditional police. courts. and cor· 
rections agencies as well as subunits of non­
criminal justice agencies performing a func· 
tion of the administration of criminal jus· 
tice pursuant to Federal or State statute or 
executive order. The above subunits of non­
criminal justice agencies would include for 
example, the Office of Investigation of the 
U.S. Department of Agriculture which has 
as its principal function the collection of 
evidtmce for criminal prosecutions of fraud. 
Also included under the definition of crimi­
nal justice agency are umbrella· type admin· 
intrative agencies supplying criminal history 
information services such as New York's Di· 
vision of Criminal Justice Services. 

§ 20.3(e). Disposition is a key concept in 
section 524(b) of the Act and in § 20.2I<a)(.\) 
and § 20.2I<b). It. therefore is defined in 
some detail. The specific dispositions IL<ted 
in this subsection are examples only ana are 
not to be construed as excluding other un­
specified transactions concluding criminal 
proceedings within a particular agency. 

§ 20.3(k). The different kinds of acquittals 
and dismissals as delineated in § 20.3(e) are 
all considered examples of nonconviction 
data. 

Subpart B-§ 20.20Ca). These regulations 
apply to criminal justice agencies receiving 
funds under the; Omnibus Crime Control 
and Safe Streets Act for manual or auto­
mated systems subsequent to J4,1y 1, 1973. 
In the hearings on the regulations. a 
number of those testifying challenged 
LEAA's authority to promulgate regulations 
for manual systems by contending that sec­
tion 524Cb) of the Act governs criminal his· 
tory information contained in automated 
systems. 

The intent of section 524Cb). however. 
would be subverted by only re!rUlating auto· 
mated systems. Any agency that w~hed to 
circumvent the re!rUlations would be able to 
create duplicate manual files (or purposes 
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contrary to the letter and spIrit of the regu­
lations. 

Regulation of manual systems. therefore, 
is authorized by section 524Cb) when coup­
)"'0 with section 501 of the Act which autho­
rIzes the Administration to establish rUles 
and regulations "necessary to the exercise 
of its functions· ••. " 

The Act clearly applies to all criminal his­
tory record info.rmation collected, stored, or 
disseminated with LEAA support subse­
quent to July I, 1973. 

Limitations as contained in Subpart C also 
apply to information obtained from the FBI 
Identiffcation DivisIon or the FBI/NCIC 
System. 

§ 20.20 Cb) and Cc). Section 20.20 (b) and Cc) 
exempts from regulations certain types of 
records vital to the apprehension of fugi­
tives, freedom of the press, and the publlc's 
right to know. Court records of publfc Judi­
cial proceedings are also exempt from the 
provisions of the regulations. 

Section 20.20CbH2) attempts to deal with 
the problem of comp4terized pollce blotters. 
In some local jursidictions, it is apparently 
possible for private individuals and/or news­
men upon submission of a. speciClc na.me to 
obtain through a computer search of the 
blotter a historY of a person's a'l'rests. Such 
ffles create a partial criminal history data 
bank potE:ntially damaging to individual pri­
vacy,. especially since' they do not contain 
Clnal dispositions. By requiring that such 
records be accessed' solely On a chronological 
basis, the regulations limit inquiries to spe­
cWc time periods apt! discourage general 
fishing expeditions Into a person:s private 
Ilfe. 

Subsection 20.20(c) nl~o~rzes that an­
nouncements of ongoing duvel'optnalts In 
the criminal Justice protess .should not be 
precluded from public d~cl05Uh~. Thus, an­
nounc'!ments of arrest. CO""llltfon.~,· new de­
\'elopmentJI in the course of aft investigation 
may be made. It is also pp,rmis.~ible for a 
criminal Justice agency to conftrrri certain 
matters of public record Informatldn upon 
specific inquiry. Thus, if a question is raised: 
"Was X arrl'sted by your agenc~ on January 
3, 1975" and this can be conCirme~ or denied 
by looking at one of the records enumerated 
in subsection Cb) above, then the criminal 
justice agency may respond to the inquiry. 
Conviction data as stated in § 20.21Cb) may 
be disseminated without limitation. 

§ 20.21. The regulations deliberately re­
frain from specifying who within a State 
shouid be respon.<!ble for preparing the 
plan. This specific determination should be 
made by the Governor. The State has 90 
days from the publication of these revised 
rl'l':ulatlons to submit the porlion of the 
plan covering §§ 20.2lCb) and 20.2lCf>. 

§ 20.21<a)( 1). Section 524(b) of the Act re­
quires that LEAA insure criminal history in· 
formation be current and that, to the maxi-

mum extent feasible, It contain disposition 
as well as current data. 

It is, however, economically and adminis· 
tratively Impractical to maintain complete 
criminal histories at the local level. Ar­
rangements for local police departments to 
keep track of dispositions by agencies out· 
side of the local Jurisdictions generally do 
not exist. It WOUld, moreover, be bad publir 
policy to encourage such arrangements 
since It would result In an el!pensive dupli­
cation of files. 

The alternatives to locally kept criminal 
histories are records maintained by a cen­
tral State repository. A central State reposi­
tory Is a State agency llaving the function 
pursuant to a statute or executive order of 
maintaining compr'!hensive statewide crimi­
nal history record information files. Ulti­
mately, through automatic data processing 
the State level will have the capability to 
handle all requests for In-State criminal his­
tory information. 

Section 20.20Ca)<1) Is written with a cen­
tralized State criminal history repositorY in 
mind. The first sentence of the subsection 
states that complete records should be re­
tained at a central State repository. The 
word "should" Is permissive: it suggest.s but 
does not mandate a central State repository. 

The regulations do require that States es­
tablish procedures for State and local crimi­
nal justice agencies to query central State 
repositories wherever they exist. Such pro­
cedures are Intended to insure that the most 
current criminal Justice information is used. 

As a minimum, criminal Justice agencies 
subject to these regulations must make in· 
qulries of central State repositories when­
ever the repository is capable of meeting 
the user's request within a reasonable time. 
Presently, comprehensive records of an 1-:11-
vidual's transactions within a State are 
maintained In manual files at the State 
ievei, fC at ail. It is probably unrealistic to 
expect manual systems to be able Immedi­
ately to meet many rapid-access needs of 
police and prosecutors. On the other hand, 

'Queries of the State central repository for 
most noncriminal Justice purposes probably 
can and shOUld be made prior to dissemina­
tion of criminal history record information. 

§ 20.21<bl. The limitations on dissemina­
tion in this subsection are essential to fulfill 
the mandate of section 524Cb) of the Act 
which requires the Administration to assure 
that the "privacy of all information is ade­
quately provided for and that information 
shall oniy be used for law enforcement and 
criminal justice and other lawful purposes." 
The categories for dissemination established 
In this section reflect suggestions by hear­
ing witnesses and respondents submitting 
written commentary. 

The regulations distingUish between con­
viction and nonconviction Information in.~o­
far as dissemination Is concerned. Convic-
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tion information is currently made avallabie 
without limitation In many jurisdictions 
Under these regulations, conviction dat~ 
a!1d p~ndlng charges could continue to be 
disseminated. routinely. No statute, ordi­
nance, executive order, or court rule Is nec­
essary in .order to authorize dissemination 
of conviction data. However, nothing in the 
regulations shall be construed to negate' a 
State law limiting such dissemination. 

After December 31, 1977, dissemination of 
nonconvlctlon data would be allowed, If au­
thorized by a statute, ordinance, executive 
order, or court rule, decision, or order. The 
December 31, 1977, deadline allows the 
States time to review and determine th 
k.lnds of dissemination fornon-crlmlnai Jus: 
tlce purposes to be authorized. When a 
State enacts comprehensive legislation In 
this are.a, such legislation wl11 govern dis­
seminatIOn by local Jurisdictions within the 
State. It is possible for a public record law 
which has been construed by the State to 
authorize. access to the public of all State 
records, including criminal history record 
Information, to be considered as statutory 
auth.0rity under this subsection. Federal leg­
islatl,on ~nd executive orders can also au­
thOrIze. dissemination and wouid be relevant 
authority. 

Section 524(0.) of the Act which forms 
part of the requirements of this section 
states: 

"Except as pro\'ided by Federal law other 
than this title, no officer or employee of the 
Federal Government, nor any recipient of 
assistance under the provisions of this title 
shall use or reveal any research or statisti. 
cal Information fUrnished under this title by 
an.y person and Identlflabie to any specific 
PrIvate person for any purpose other than 
the purpose for which It was obtained in ac­
cordance with this title. Copies of such in­
formation shall be Immune from legai proc­
ess, and shall not, without the consent of 
the person furnishing such Information be 
admitted as evidence or used for' any pur. 
pose In any action suit, or other judiCial or 

For example, Clvll Service suitabllty Inves­
tlgllt10ns are condUcted under Executive 
~rder. 10450. This is the authority for most 
Investlgati.ons conducted by the Commls­
si,?n: SectIOn 3(a) of 10450 prescribes the 
ml~llmum scope of Investigation and re­
qUires a check of FBI 'fingerprint files and 
written Inq~lrles to appropriate law enforce­
ment agencies. 

§ 20.21Cb)(3). This subsection wouid permit 
private. agencies such as the Vera Institute 
to receive criminal histories where they per­
form ,a necessary adm.inistration of justice 
fUnctIOn such as pretrial release. Private 
co.nsuiting firms which commonly assist 
CrIminal Justice agencies in informat.lon sys­
tems development would also be included 
here. 

§ 20.2~(b)(4). Under this subsection, any 
g?~d faith researchers Including private in­
dl.vlduals would be permitted to use criminal 
history reco~d information for research pur­
poses. As With the agencies designated in 
§ 20.21(b)(3) researchers would be bound by 
an a.gre,:ment with the disseminating crimi­
nal Justice agency and wouid, of cOUrse, be 
subject to the sanctions of the Act. 
~he drafters of the regulations expressly 

:!'Jected a suggestion Which would have lim­
Ited arcess for research purposes to certified 
r!'s~ar~h ~rganizations. Specifically "certlfi. 
rall?n Criteria would have been extremely 
difficult to draft and would have inevitably 
ied to unnecessary restrictions on iegltimate 
research. 
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LEAA anticipates l~:uing regulations, pursu­
ant to Section 534Ca) as soon as possibie 

§ 20:21(C)(2). Presently some empl~yers 
are clrcumv~n~lng State and iocal dissemi­
nation restrIctIOns by requesting applicants 
to. o.btaln an, Official certification of no 
Criminal record. An employer's request 
under the above c!rcumstances gives the ap­
p~lcant the unenViable choice of invasion of 
h. IS privacy or loss of possible job'tlpportuni­
ties. Under this SUbsection routine certifica­
U~ns of no recorct would no longer be per­
mitted. In extraordinary Circumstances 
however, al,l. i!ldh'idual could obtain a court 
order permlLtIng such a certification. 

§ 20.21<c)(3). The ianguage of this subsec­
tlen ieaves to the States the question of 
Ilfho a,;"ong the agencies and indh'iduais 
hs.te~ In § 20.2lCb) shall actually receive 
CrIminal records. Under these regulations a 
~tat~ C~lUld place a totai ban on dissemina­
tIOn If It so wished. The State couid. on 'he 
other hand, enact laws authorizing any 
member of the pri\'ate sector to have access 
to non-conviction data. 

.§ 20.2lC1;I). Non-criminal justice agencies 
W!lI not be able to r~cei\'e records of Juve­
nlie:: unless the i:lmruage of a statute or 
court .orde~, rule, or court decision specifies 
t~at Jl!venJle records shall be available for 
d!ssemInatlon. Perhaps the most controv"~­
slai part of this SUbsection is that It deril~s 
access. to records of jUveniles by Federal 
agencies condUcting background im'estiga­
tlons for eligiblllty to classified information 
under existing legai authority 

§ ~0.2lCe) Si,nce It wouid b~ too costly to 
audit each criminal Justice agency in most 
States CWisconsin, for ·exampie has 1075 
cri,~inal Justic~ agencies) rando~ audits of 
a representative sample" of agencies are 
the n~xt best altemative. The term "repre. 
5en~atlve samp,ie" is used to insure that 
audits do. not Simply focus on certain types 
of agenCies. Although this subsection reo 
quires that there be records kept with the 
names of all persons or agencies to whom in-

,. , 

.\ 

, 



formalioll Is disseminated, criminal Justice 
agencies are not required to maintain dis­
semination logs for "no record" responses. 

§ 20.21(0. Requirements are set forth 
which the States must meet In order to 
assure that criminal history record informa­
tion is adequately protect.ed. Automated syS­
tems may operate in shared environments 
and the regulations require certain mini­
mum assurances. 

§ 20.2l<g)(lJ. A "challenge" under this sec­
tion is an oral or written contention by an 
individual that l}ls record is Inaccurate or 
incomplete; It would require him to give a 
correct version of his record and explain 
why he believes his version to be correct. 
While an Individual should have access to 
his record for review, a copy of the record 
should ordinarily only be given when It Is 
clearly f'stabilshed that It Is necessary for 
the purpose of challenge. 
The drafters of the subsection expressly re­
jected a suggestion that would have called 
fo!' a satlsfaclory verification of Identity by 
fingerprint comparison. It was felt that 
States ought to be free to determine other 
means of Identity verification. 

§ 20.2l<g)(5). Not every agency will have 
done this In the past, but henceforth ade­
quate records Including those required 
under 20.2l<e) must be kept so that notifica­
tion can be made. 

§ 20.2l<g)(6). This section emphasizes that 
the right to access and review. extends only 
to criminal history record inforinatlon and 
does not Include other Jnformai.lon such as 
Intelligence or treatment data ... 

§ 20.22(a). The purpose for the: certifica­
tion requirement Is to Indicate the extent of 
compliance with these regulations. The 
term "maximum extent feaslbleh v-eknowl­
edges that there are some areas sucn jIS the 
completeness requirement which' create 
complex legislative and financial problems. 

NOTE: In preparing the plans requ'lre~ by 
these regulations, States should loo.k for 
guidance to the follOWing documents: Na­
lional Advisory Commission on Crlmltlal 
Justice Standards and Goals, Report on the 
Criminal Justice System; Project SEARCH: 
Security and Privacy Considerations In 
Criminal History Information Systenw, 
Technical Reports No.2 and No. 13; Project 
SEARCH: A Modei State Act for Criminal 
Offender Record Information, Technical 
Memorandum No.3; and Project SEARCH: 
Model Adminlstra tive Regulations for 
Criminal Offender Record Information, 
Technical Memorandum No.4. 

Subpart C-§ 20.31. Defines. the criminal 
hlsL0ry record information system operated 
by the Federal Bureau of Investigat.ion. 
Each state having a record in the Comput­
erized Criminai History (CCH) file must 
have a fingerprint card on file in the FBI 

Identification Division to support the CCH 
record concerning the Individual. f 

Paragraph <b) is not intended to limit the 
identification services presentl)' performed 
by the FBI for Federal, state and local agen. 
cies. 

§ 20.32. The grandfather clause contained 
In the third paragraph of this Section is de­
signed, from a practical standpoint, to elimi­
nate the necessity of deleting from the 
FBI's massive flies the non-InCludable of­
fenses which were stored prior to February, 
1973. 
In the event a person is chargee in court 
with a serious or significant offense arising 
out of an arrest Involving a non-Includable 
offense, the non-Includable offense will 
appear In the arrt'st segment of the CCH 
record. 

§ 20.33. Incorporates the provisions of a 
regulation illsued by the FBI on June 26, 
1974, llmlLlng dissemination of arrest Infor­
mation not accompanied by disposition In­
formation outside the Federal government 
for non-criminal justice purposes. This regu­
lation Is cited in 28 CFR 50.12. 

§ 20.34. The procedures by which an Indi­
vidual may obtain a copy of his manujl.l 
Identification record are particularized In 28 
CPR 16.30-34. 
The procedures by which an individual may 
obtain a copy of his Computerized Criminal 
History record are as follows: 
If an individual has a criminal record sup­
ported by fingerprints and that record has 
t-een entered in the NCIC CCH File, it is 
available to that individual for review, upon 
presentation of appropriate identification, 
and In accordance with applicable state and 
Federal administrative and statutory regula­
tions. 
Appropriate Identification includes bping 
fingerprinted for the purpose of InsUring 
that he Is the individual that he purports to 
be. The record on file will then be verified 
as his through comparison of fingerprints. 

Procedure. 1. All requests for review must 
be made by the subject of his record 
through a law enforcement agency which 
has access to the NCIC CCH File. Ti'lat 
agency within statutory or regulatory limits 
can require additional Identification to 
assist In securing a positiVe identification. 

2. If the cooperating law enforcement 
agency can make an Identification with fin­
gerprints previously taken which are on file 
locally and If the FBI identification number 
of the individual's record is available to that 
agency, it can make an on-line inquiry of 
NCIG to obtain his record on-line or, ii it 
does not have suitable equipment to obtain 
an on-line response, obtain the record from 
Washington, D.C., by mail. The individual 
will then be afforded the opportunity to see 
that record. 

3. Should the cooperating law enforce­
ment agency not have the Individual's fin-
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gerprints on file locally, It is necessary for 
that agency to relate his prints to an exist­
ing record by having his identification 
prints compared with those already on file 
in the FBI, or, possibly. in the State's cen­
tral identification agency. 

4. The subject of the reqUested record 
shall req uest the appropriate arresting 
agency, court, or correctional agency to ini­
tiate action necessary to correct any stated 
inaccuracy in his record or provide the in­
formation needed to make the record com­
plete. 

§ 20.36. This section refers to the require­
ments for obtaining direct access to the 
CCH file. 

§ 20.37. The 120-day requirement in this 
section allows 30 days more than the similar 
provision in Subpart B in order to allow for 
processing time which may be needed by 
the states before forwarding the disposition 
to the FBI. 
[Order No. 662-76, 41 FR 34949, Aug. 18, 
1976] 
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Appendix B 

CRIMINAL JUSTICE DIVISION REGUlJ,TIONS 

Office of the Governor 
Criminal Justice Division 
Criminal Justice Information Systems-Securlty 

and Privacy 001.55.21 
The Criminal Justice Division adopts Rules 
001.55.21.001-.016, concerning criminal justice information 
systems-security and privacy. These adopted rules and 
guidelines cover collection, maintenance, dissemination, and 
security of criminal history record information. 

The Criminal Justice Division received two written responses 
from John B. Duncan, executive director, Texas Civil Liber­
ties Union, and written response from Robert E. DeLong, Jr., 
general counsel, Texas D~'partment of Corrections. The 
Criminal Justice Division held a public hearing to receive 
comments on Wednesday, November 21, 1979, at the request 
of John B. Duncan, executive dir~ctor, Texas Civil Liberties 
Union, and DavLd Spencer, attorney at law, Austin. 

The first objection raised by the Texas Civil Liberties Union 
was the definition of "conviction data" in Rule .002(1) of the 
proposed ruleR and guidelines. The interpretation placed by 
the Texas Civil Liberties Union upon this dtlfinition leads to 
an unintended result since the definition is not explicit and 
is, to some extent, ambiguous. The Criminal Justice Division 
adopts the following definition of "conviction data" in lieu of 
Rule .002(J) of the proposed rules. "Conviction data" means 

.all notations of criminal transactions related to an offense 
that have resulted in a conviction, guilty plea, or a plea of 
nolo contendere. This definition is taken from the Privacy 
and Security Instructions, Criminal Justice Information 
Systems, revised April 1976, issued by the Law Enforcement 
Assistance Administration, and A Guide to Dissemination, 
published by the Law Enforcement Assistance Administra-' 
tion. . 

The next objection raised was the limitation on dissemination 
being confined to nonconviction data under Rule .005. The 
Texa'l Civil Liberties Union suggested that Rule .005 on dis­
semination limitations apply to all criminlll history record in­
formation, including conviction data, and not be limited to 
nonconviction data. The federal regulations provide that 

SOURCE: 4 Tex. Reg. 4708 (1979). 
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conviction data may be disseminated to anyone without any 
limitation. Therefore, the Criminal Justice Division adopts 
Rule .005 as proposed. 

The next objection raised by the Texas Civil Liberties Union 
was including "ordinances and executive orders" under Rule 
.005(a)(2). The Criminal Justice Division concurs that the 
executive orders issued by the governor do not have the force 
and effect of law as a statute, and that local agencies do not 
have the power to pass ordinances under Texas law, which 

, would allow the release of such information. The Criminal 
Justice Division adopts Rule .005(a)(2) as proposed with the 
deletion of the words "ordinance, executive order." 

The next objection raised by the Texas Civil Liberties Union 
waa that the one·year period for maintenance of dissemina­
tion logs is too short under Rule .OOB. This same objection 
was raised by David Spencer, attorney at law, and more par­
ticularly in the area of expunction of arrest records as pro· 
vided for in Chapter 55 of the Code of Criminal Procedure. 
The federal regulations place no time limit for maintaining 
diBBemination logs. The Privacy and Security Planning In­
structlQns, published by the Law Enforcement Assistance 
Administration, recommends that the dissemination logs be 
retained for a period of not less than one year. It should be 
noted that recipients of federal funds from the Criminal 
Justice Divioion are required to keep all other records for a 
minimum of three years. The adoption of a three-year period 
for maintenance of dissemination logs should provide adequ· 
ate time for Jracking through court proceedings any dis­
-emination' of arrest information to be expunged under 
lhapter 55, Code of Criminal Procedure. Further, it should 
provide adequate time to anyone who wishes to review and 
challenge the record being maintained on that person. 
Therefore, the Criminal Justice Division adopts Rule .OOB as 
proposed with a three·year maintenance of disseminlltion 
logs requirement in lieu of t.he proposed one·year require· 
ment. 

The next objection raised by the Texas Civil Liberties Union 
was the exemption from maintenance of dissemination logs 
under Rule .OOB(b) and (c). The concern expressed is to 
assure that CHRI is not disseminated outside the criminal 
justice system. The provisions of Rule .00B(b) and (c) limit 
dissemination to other criminal justice agencies within the 
criminal justice system. Therefore, the Criminal Justice 
Division adopts Rule .008(b) and (c) as proposed. 

David Spencer raised an objection that there were no provi­
sions for defense lawyerll to obtain criminal recorda by court 
order, as in the case of witnesses or prospective witnesses in a 
case, criminal or civil, a.nd that there should be an exception 
where defense lawyers can get their own client's "rap sheet" 
without a court order. The Privacy and Security Planning In­
atructions, Criminal Justice Information Systems, revised 
April 1976, issued by the Law Enforcement Assistance Ad­
ministration points out that the definition of "administration 
of criminal justice" does not include criminal defense func­
tions. Criminll1 defense attorneys are, therefore, not eligible 
to obtain criminal history record information except by court 
order. 

iilavid Spencer e1!pressed a concern that the Criminal Justice 
• vision does n'ot have the authority to pass rules which 
would automatically bind every sheriff and police depart­
ment and any other criminal jUBtice agency. He thought it 

ight be poeaible to do what the federal government has done 
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in cutting off funds for failure to comply with the rules. Th,e 
Criminal Justice Division follows the federal government 8 

approach and provides for withholding of funds for non· 
compliance in Rule .014 and termination of funds for COil' ( 

tinued noncompliance after withholding of funds in Rule . 
.015. 

David Spencer also raised a general objection to dissemina· 
tion of any criminal history record information outside the 
criminal justice system without the person'ij consent. It a'p' 
pears that his general objection includes information on 
police blotters (see Rule .003(b) (2)-may be disseminated to 
the publiC>, criminal history record information related on an 
offense currently in the criminal justice system (see Rule 
.003(c)-may be disseminated to the public), conviction data 
(see Rule .005 (b)-may be disseminated to the publiC> and in­
formation in offense reports (except front page, Houston 
Chronicle u. City of Houston, 531 SW2d 177,536 SW2d 559 
nre-may not be disseminated to the public), and personal 
history and arrest record (Houston Chronicle u. City of 
HOllllton, 531 SW2d 177, 1)36 SW2d 559 nre-may not be dis­
seminated to the public). 

The proposed rules and guidelines as adopted comply with the 
federal regulations, Texas statutes, Texas case decisions, and 
'texas attorney general's opinions. Legislation would be reo 
quired to effectuate the changes sought .. 

David Spencer further raised an objection to the fact that ar· 
rest information may be disseminated (see Rules .003 (b) (2) 
and .003(c», but the rules and guidelines prohibit di(lsemina· 
tion of information regarding acquittal or dismissal of char.ge 
resulting from an arrest (see Rule.002(k». To allow dio· 
semination of acquittals and dismissals would require legis· 
lative change. ( 

The Texas Department of Corrections expressed. concern 
about the provision of Rule .011 (b) whic,h provides that points 
of review shall be the Texas Department of Corrections (for. 
inmates of TDC only) because it appears that this is in con· 
flict with Article 4~D2, Section 27, Texas Code of Criminal 
Procedure. 

The Criminal JUsti,ce Division concurs that it appears that 
there is a probable conflict and therefore adopts Rule .011 (b) 
deleting the following "the Texas Department of Corrections 
(for inmates of TDC only)." These rules and guidelines are 
adopted under the authority of Title 28, Judicial Administra­
tion, Chapter 1, Department of Justice, Parl 20, Criminal 
Justice Information Systems, Code of Federal Regulat.ions, 
and issued pursuant to Sections 501 and 524(b) of 'rille I, Om­
nibus Cl;me Cont.rol and Safe Streets Act of 1968, as 
amended, and pursuant to rules and guidelines promulgated 
by thtl Law Enforcement Assistance Adminisl rnticn. 

.001. Purpo3e. It is the purpose of t.h2i:le rules and 
guidelines to insure that criminal history record information, 
wherever it appears, is collected, stored, and cHfls(:minoied in 
a manner to insure the completeness, intc>grity, accurac.y, 
and security of !luch information a.nd to prot.ect individual 
privacy. 

.002. Definitions. 
(a) "Criminal justice agency" includes courts and any 

government agency or any subunit thereof which performs 
the administration of criminal justice pursuant tll f!. statuw 
or executive order, and which allocates a sUbstantiul part of ( 
its annual budget to the administration of criminal justice. ' 
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(b) "Administration of criminal justice" meana 
performance of any of the following activities: detection, ap' 
prehenoion, detention, pretrial release, posttrial release, 
pro3ecution, sdjudication, correctional supervision, or 
rehabilitation of accused persons or criminal offenders. The 
administration uf criminal justice shall include criminal 
identification activities and the collection, storage, and dis­
semination of criminal history record information. 

(c) "Criminal history record information" (CHRI) in­
cludes records and related data contained in either a manual 
qr an automated criminal justice information system, com­
piled by criminal justice agencies for purposes of identifying 
criminal offenders and maintaining as to such persons nota­
tions of ai'rests, the nature and disposition of criminal 
charges, sentencing, confinement, rehabilitation, and 
release. Criminal history record information is a general 
term which includes within its definition both conviction 
data and nonconviction data. The term does not inClude iden­
tification information such as fingerprint records to the ex­
tent that such information does not indicate involvement of 
the individual in the criminal justice system. . 

(d) "Dissemination" means the release, either verbally 
or printed (hard copy), of CHRI by an agency to another 
agency or individual or 'the transfer of CHRI from computer 

. to computer. 
(e) "Law enforcement" means those criminal justice 

agencies which employ sworn peace officera and are signit1· 
cantly involved in detecting and apprehending criminal of­
fenders. 

(f) "Prosecution" means those criminal justice agen­
cies which represent the state in the prosecution of criminal 
cases. 

(g) "Clerk" includes both district and county clerks. 
(h) "Corrections" means those criminal justice agen· 

cies whic;h supervise criminal offenders under sentence of a 
court whether incarcerated or not, e.g., probation depart· 
ments, county jails, Texas Department of Corrections (TDC) , 
Board of Pardons and Paroles, and the Texas Youth Council. 

(i) "Disposition" means information disclosing that 
criminal proceedings have been concluded, including infor­
mation disclosing that the police have elected not to refer a 
matter to a prosecutor or that a prosecutor has elected not to 
commence criminal proceedings and also discJooirlg the 
nature of the termination in the proceedings; or information 
disclosing that proceedings have been indefinitely postponed 
and also disclosing the reason for postponement. Dispositions 
shall include but not be limited to acquittal, acquittal by 
reason of insanity, charge dismissed due to mental incompe· 
tency, charge still pending due to insanity, charge still pend· 
ing due to mental incompetence, guilty plea, nolle prosequi, 
nolo contendere plea, failure to indict by the grand jury (no· 
bim, convicted, youthful offender determination, deceased, 
deferred disposition, dismissed-dvil action, found insane, 
found mentally incompetent, pardoned, probation before con· 
viction, sentence 'commuted, adjudication withheld, 
mistrial--defendant discharged, executive clemency, placed 
on probation, paroled, or relelUled from correctional supervi­
sion. 

(j) "Agency disposition" means information from a 
criminal justice agency which reveals the decision made by 
t..1:tat agency with regard to its disposition of the offender or 
his case or both . 

(k) "Nonconviction data" means arrest information 
without disposition if an interval of one year has elapsed from 
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the dale of arrest and no active prooecution of the charge ih 
pending; or information disclosing that the police have 
elected not to refer a matter to a prosecutor, or that a 
prosecutor has elected not to commence criminal proceed· 
ings, or that proceedings have been indefinitely postponed, as 
well as all acquittals and all dismissals. 

0) "Conviction data" means all notations of criminal 
transactions related to an offense that have resulted in a co~­
vict/on, guilty plea, or a plea of nolo contendere. 

. (m) "Direct access" means having the authority to ac-
cess the CHRI data blUle. . 

.008. Applicability. 
(a) These rules and guidelines apply to all state and 

local agencies and individuals which collect, store, or dis· 
seminate CHRI processed by manual or automated operation 
where such collection, storage, or dissemination has been 
funded in whole or in part with funds.,made available by 
LEAA subsequent to July 1, 1973. 

(b) These rules and guidelines shall not apply to CHRI 
contained in: 

(1) posters, announcements, or lists for identifying or 
apprehending fugitives or wanted persons; 

(2) original records of entry such as police blotters 
maintained by 'Criminal justice agencies, compiled 
chronologically and required by law or longstanding cwtom 
to be made public, if such records are organized on a 
chronological basis; . 

(3) court records of public judicial proceedings; 
(4) published court or administrative opinions or 

publi~ judicial, administrative, or legislative proceedings; 
(5) records of traffic offenses maintained by the 

Depdrtment of Public Safety for the purpose of regulating the 
issu!lnce, suspension, revocation, or renewal of driver's, 
pilot's, or other operators' licenses; 

(6) announcements of executi~'e clemency. 
(c) Nothing in these rules or guidelines prevents'crimi· 

nal justice agencies from disclosing to the public CHRI re­
lated to the offense for which an individual is currently with-

. in the criminal justice system. Nor are criminal justice agen· 
cies prohibited from confirming prior CHRI to members of 
the news media or any other person, upon specific inquiry, as 
to whether a named individual was arrested, detained, in .. 
dicted, or whether an information or other formal charge was 
filed, on a specific date, if the arrest record information or 
criminal record information disclosed is based on data ex­
cluded by subsection (b) of this rule. These rules and 
guidelines do not prohibit the di3semination of CHRI for pur­
poses of international travel, such as issuing visas and grant: 
ing of citizenship. 

.004. Ccmpieteness and Accuracy. Each criminal justice 
agency shall query the Department of Public Safety prior to 
dissemination of any CHRI unless it can assure that the most 
up·to·date disposition data is being used. The only exception 
is where time is of the essence and the Department of Public 
Safety is technically incapable of responding within the 
necessary time period. 

.005. Dissemination-Limitations. 
(8) Dissemination of nonconviction data shall be 

limited, whether directly or through any intermediary, only 
to: 

(1) Criminal justice agencies forrthe purpose of ad· 
ministration of criminal justice and criminal justice agency 
employment. 

, 



(2) Individuals and agencies for a purpose a~thorized 
by statute or court rule decision or order as construed by ap­
propriate state or local officials or agencies_ 

(3) Individuals and agencies pursuant to specific 
agreement with a criminal justice agency to provide services 
required for the administration of criminal justice pursua'nt 
to that agreement. The agreement shall specifically author­
h:e access to data, limit the use of data to purposes stated, and 
insure the security and confidentiality of the data consistent 
with these rules and guidelines_ 

(4) Individuals and agencies for the express purpose 
of research, evaluative, or statistical activities pursuant to an 
agreement with a criminal justice agency. The agreement 
shall specifically authorize access to data, limit the use of 
data to research, evaluative, or statistical purposes, and in­
tiure the confidentiality and security of the data consistent 
with these rules and guicielines and with Section 524(a) of the 
Omnibus Crime Control and Safe Streets Act, Title I, as 
amended, and any regulations implementing Section 524(a). 

(b) These dissemination limitations do not apply to con­
viction data. 

(c) Dissemination of information obtained from the 
FBI Identification Division or the FBIINCIC system shall be 
disseminated only to criminal justice agencies for criminal 
justice purposes and agencies with specific statutory 
authority. 

.006. Existence or Nonexistence ofCHRI. No agency or in­
dividual shall confirm the existence or nonexistence of CHRI 
to any person or agency that would not be eligible to receive 
the information itself. 

.007. Dissemination Not Mandated. Dissemination of 
CHRI is not mandated to any agency or individual. 

.OOB. Dissemination Logs. 
(a) Dissemination of CHRI must be recorded in a log. 

The information required for each transaction shall include 
the requesting agency or individual, date, and the name of 
the person whose record is being requested. The log shall also 
be Qljpss-indexed by the person's name whose record is being 
requested and the requesting agency. The logs may be 
destroyed after a period of three years from the date of the re­
quest. 

(b) No log is required when CHRI is diaseminated in the 
normal course of processing through the t:riminal justice 
system. 

(c) No log is required when CHRI is disseminated by a 
criminal justice agency to another criminal justice agency in 
the same county. 

(d) No log is required when CHRI js disseminated to the 
Department of Public Safety for inclusion in that person's 
CHRI. 

.009. Dissemination of Juvenile Records. Dissemination of 
juvenile records shall be in accordance with Section 51.14, 
Texas Family Code. 

.010. Security. 
(a) Where computerized data processing is employed, 

effective and technologically advanced software and hard­
ware designs shall be instituted to prevent unauthorized ac· 

'cess to such information. 
(b) Access to CHRI system facilities, systems operating 

envirbnments, data file contents, whether while in use or 
when stored in a media library, and system documentation 
Jhall be restricted to authorized organizations and personnel. 
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(c) Computer operations, whether dedicated or shared, 
which support criminal justice information systems, shall be 
operated in accordance with procedures developed or ap­
proved by the participating criminal justice agencies that 
aSBure tha t: 

(1) Criminal history record information shall be 
stored by the computer in such manner that it cannot be 
modified, destroyed, accessed, changed, purged, or overlaid in 
any fashion by noncriminal justice terminals. 

(2) Operation programs I:lhall be used that will 
prohibit inquiry, record updates, or destruction of records 

.from any terminal other than criminal justice system ter­
minals which are so designated. 

(3) The destruction of records shall be limited to 
designated terminals under the direct control of the criminal 
justice agency responsible for creating or storing the CHRI. 

(4) Operational programs shall be used to detect and 
store for the output of designated criminal justice agency 
employee/! all unauthorized attempts to penetrate any CHRI 
system, program, or file. 

(5)' The programs specified in (2) and (4) of this rule 
shall be known only to criminal justice agency employees 
responsible for CHRI system control or individuals and agen­
cies pursuant to a specific agreement with the criminal 
justice agency to provide such programs and the programs 
are kept continuously under maximum security conditions. 

(S) Procedures shall be instituted to assure that an 
indiviclual or agency authorized direct access is responsible 
for tht physical security of CHRI under its control or in its 
custody and the protection of such information from 
unaut}.Qrized access, disclosure, or dissemination. . 

(7) Procedures shall be instituted to protect any 
central repository of CHRI from unauthorized access, theft, 
sabotage, fire, flood, wind, or other natural or manmade dis­
asters. 

A criminal justice agency shall have the right to audit, moni­
tor, and inspect procedures established above. 

(d) The criminal justice agency will: 
(1) screen and have the right to reject for employ­

ment, based on good cause, all personnel to be authorized to 
have direct access to CHRI; 

(2) have the right to initiate or cause to be initiated 
administrative action leading to the transfer or removal of 
personnel authorized to have direct access to such informa­
tion where such personnel violate th,~ provisions of these 
rules and regulations or other.security requirements estab­
lished for the collection, storage, Ijr dissemination of CHRI; 

(3) institute procedures, where computer processing 
is not utilized, to 'assure that an individual or agency 
authorized direct access is responsible for the physical 
security of CHRI under its control or in its custody and the 
protection of such information from unauthorized access, dis­
closure, or dissemination; 

(4) institute procedures, where computer processing 
is not utilized, to protect any central repository of CHRI from 
unauthorized access, theft, sabotage, fire, flood, wind, or 
other natural or manmade disasters; 

(5) provide that direct access to CHRI shall be availa­
ble only to 'authorized officers or employees of a criminal 
justice agency and, as necessary, other authorized personnel 
essential to the proper operation of the CHRI system. 

(e) Each employee working .with or having access to 
CHRI shall be made familiar with the substance and intent of 
these rules and guidelines. 
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.011. Access and Review. 
(a) Any individual shall, upon satisfactory verification 

of his identity, be entitled to review without undue burden to 
either the criminal justice agency or the individual, any 
CHRI maintained about the individual and obtain a copy of 
the portion challenged thel'eof when necessary for the pur­
pose of challenge or correction. 

(b) Points of review shall be DPS headquarters, and all 
sheriffs' offices, police departmenbs, and federal criminal 
justice agencies which have fingerprint identification 
capability. 

(c) Administrative review shall be provided and neces­
sary correction made of any claim by the individual to whom 
the information relates that the information is inaccurate or 
incomplete. 

(d) Upon request, an individual whose record has been 
corrected shall be given the names of all noncriminal justice 
agencies to whom the data has been given to the extent that 
logs are available. 

(e) The correcting agency shall notify all criminal 
justice recipients of corrected information to the extent that 
logs are available .. 

(f) The individual's right to access and review of CHRI 
shall not extend to data contained in intelligence, in­
vestigatory, or other related files and shall not be construed 
to include any other information than that defined by the 
CHRI definition in Rule .002(c). 

.012. Audit. Each state and local agency shall retain the 
appropriate records which shall include but nol be limited to 
the names of all persons or agencies to whom information is 
disseminated and the date upon which such information i.e 
disseminated. (The reporting of a criminal justice transac­
tion to a state, local, o~ federal repository is not a dissemina­
tion of information.) 

.013. Certification. Each state and local criminal justice 
agency which collects, stores,' or disseminates CHRI pro­
cessed by manual or automated operation where such collec­
tion, storage, or dissemination has been funded, either 
directly or indirectly, in whole or in part, with funds made 
available by LEAA subsequent to July 1, 1973, shall im­
mediately certify compliance with these rules and guidelines 
to the ,general counsel, Criminal Justice Division, 411 West 
13th Street, Austin, Texas 78701. Each state or local crinii­
nal justice agency which collects, stores, or disseminates 
CHRI processed by manual or automated operation where 
such collection, storage, or dissemination is funded subRe· 
quent to these rules and guidelines, either directly or in­
directly, in whole or in part, with funds made available by 
LEAA shall certify compliance with these rules and 
guidelines upon the acceptance of the grant award to the 
general counsel, Criminal Justice Division, 411 West 13th 
Street, Austin, Texas 78701. . 

. .014. Failure to Comply with Any LEAA Rule or CJD Rule 
or GuidelinelClIRllSecurity and Privacy. Failure of any state 
or local criminal justice agency to comply with any LEAA 
rule or CJD rule or guideline/CHRI/security and privacy may 
result in withholding of all grant funds. 

.015. Termination of Funds. Failure of any grantee to 
comply with any LEAA rule or CJD rule or 
guideline/CHRI/security and privacy within 30 days after 

XV-43 

fundI! are withheld <nay result in a termination of all grant 
funds. 

Issued in Austin, Texas, on December 17, 1979. 
Doc. No. 799584 James B. Adams 

Execullve Director 
Criminal Jusllce Division 

Effecllve Dato: January 9, 1980 
Proposal Publica lion Date: October 16, 1979 
For further Informallon. pleaso call (512) 475-6065. 
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Appendix C 

EXPUNCTION OF CRIMINAL RECORDS 
TEXAS CODE OF CRIMINAL PROCEDURE ARTICLES 55.01-.05 

(Vernon Supp. 1980) 

CHAPTER FIFTY-FIVE-EXPUNCTION OF 
CRIMINAL RECORDS 

Article 55.01. Right to expunction 
A person who has been arrested for commission of either a felony or ~ 

misdemeanor is entitled to have all records and files relating to the arrest 
expunged if each of the following conditions exist: . 

(1) an indictment or information charging him with commission of a 
felony has not been presented against him for an offense arising out of 

. the transaction for which he was arrested or, if an indictment or informa­
tion charging hini with commission of a felony was presented, it has been 

. dismissed and the court finds that it was dismissed because the present­
ment had been made because of mistake. false information, or other simi­
lar reason indicating absence of probtible cause at the time of the dis­
missal to believe the person committed the offense or because it was 
void; 

(2) he has been released and the charge, if any, has not resulted in 
a linal conviction and, is no longer pending and there was no court or­
dered supervision under Article 42.13, Code of Criminal Procedure, 1965, 
as amended, nor a conditional discharge under Section 4.12 of the Texas 
Controlled Substances Act (Article 4476-15, Vernon's 'l'exas Civil Stat-
utes); and . 

(3) he has not been convicted of a felony in' the five years preceding 
the date of the arrest. ' 
Amended by Acts 1979, 66th Leg., p. 1333, ch. 6.04, § I, eff. Aug. 27, 1979. 

Art. 55.02. Procedure for Expunction 
Section 1. (a) A person who is entitled to expunction of records and 

files under this chapter may file an ex parte petition for expunction in a 
district court for the county in which he was arrested. 

(b) The petitioner shall include in the petition a list of all law en­
forcement agencies, jails or other detention facilities, magistrates, courts, 
prosecuting attorneys, correctional facilities, central state depositories of 
criminal records, and other officials or agencies or other entities of this 
state or of any political subdivision of this state and of all central federal 
depositories of criminal records that the petitioner has reason to believe 
have records or files that ate subject to expunction. 

Sec. 2. The court shall set a hearing on the matter no sooner than 
thirty days from the filing of the petition and shall give reasonable notice 
of the hearing to each official or agency or other entity named in the pe­
tition by certified mail, return receipt requested, and such entity may be 
represented by the attorney responsible for providing such agency with 
legal representation in other matters. 

··Sec. 3. (a) If the court finds that the' petitioner is entitled to ex­
punction of any records and files that are the subject of the petition, it 
shall enter an order directing expunction and directing any state agency 

. that sent information concerning the arrest to a central federal depository 
to request such depository to return all records and files subject to the 
order (if expunction. Any petitioner or agency protesting the expunction 
may appeal the court's decision in the snme manner RS in other civil cases. 
When the order of expunction is final, the clerk of the court shall send a 
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certified copy of the order by certified mail, return receipt requested, to 
each official or agency or other entity of this state or of any political sub­
division of this state named in the petition that there is reason to believe 
has any records or files that are subject to the order. The clerk shall 
also send a certified copy by certified mail, return receipt requested, of 
the order to any central federal depository of criminal records that there 
is reason to believe has any of the records, together with an explanation 
of the effect of the- order and a request that the records in possession of 
the depository, including any information with respect to the proceeding 
under this article, be.de-;troyed or returned to the court. 

. (b) Ali returned receipts received by the clerk from notices of the 
hearing and copies of the order shall be maintained in the file on the 
proceedings under this chapter. 

Sec. 4. (a) If the state establishes that the petitioner is still subject 
to conviction for an offense arising out of the transactio.n for which he 
was arrested because the statute of limitations has not run and there is 
reasonable cause to believe that the state may proceed against him for 
the offense, the court may provide in its order that the law enforcement 
agency and the prosecuting attorney responsible for investigating the of­
fense may retain any records and files that are necessary to the investi­
gation. 

(b) Unless the petitioner is again arrested for or charged with an 
offense arising out of the transaction for which he was arrested, the pro­
visions of Articles 55.03 and 55.04 of this code apply to files and records 
retained under this section. 

··Sec. 5. (a) On receipt of the order, each official or agency or other 
entity named in the order shall: 

(1) return all records and files that are subject to the expunction 
order to the court or, if removal is impracticable, obliterate all portio?s 
of the record or file that identify the petitioner and notify the court vf Its 
~tioo; od ' 

. (2) delete from its public records all index references to the records 
and files that are subject to the expunction order. 

(b) The court may give the petitioner all records and files returned 
to it pursuant to its order. 

"(c) If an order of expunction is issued under this article, the court 
records concerning expunction proceedings are not open for inspection by 
anyone except the petitioner unless the order permits retention of a record 
under Section 4 of th is article and the petitioner is again arrested for or 
charged with an offense arising out of the transaction for which he was 
arrested. The clerk of the court issuing the order shaH obliterate all pu~­
lic references to the proceeding and maintain the files or other records In 

an area not open to inspection. 
Amended by Acts 1979, 66th Leg., p. 1333, ch. 604, § 1, eff. Aug. 27, 1979. 

XV-46 

(~) 

C) 
t: I. 

r 

n 

\ I 
. j 
1 ' 

\ j 

\1 0 
1 

1 

---~-----

Art. 55.03. Effect of Expunction 
After entry of an expunction order: 
(1) the release, dissemination, or use of the expunged records and 

files for any purpose is prohibited; 
'(2) except as provided in Subdivision 3 of this article, the petitioner 

may deny the occurrence of the arrest and the existence of the expunction 
order; and 

(3) the petitioner or any other person, when questioned under oath 
in a criminal proceeding about an arrest for which the records have been 
expunged, may state only that the matter ill question has been expunged. 
Amended by Acts 1979, 66th Leg., p. 1333, ch. 604, § 1, eff. Al!g. 27, 1979. 

Art. 55.04. Violation of Expunction Order 
Section 1. A person who acquires knowledge of an arrest while an 

offiGer or employee of the state or of any agency or other entity of the 
state or any political subdivision of the state and who knows of an order 
expunging the records and files relating to that arrest commits an offense 
if he knowingly releases, disseminates, or otherwise uses th~ records or 
files. 

Sec. 2. A person who knowingly fails to return or to obliterate iden­
tifying portions of a record or file ordered expunged under this chapter 
commits an offense. 

Sec. 3. An offense under this article is a Class B misdemeanor. 
Amended by Acts 1979, 66th Leg., p. 1333, ch. 604, § 1, eff. Aug. 27, 1979. 

Art. 55.05. Notice of Right to Expunction 
On release or discharge of an arrested person, the person responsible 

for the release or discharge shall give him a written explanation of his 
rights under this chapter and a copy of the provisions of this chapter . 
Amended by Acts 1979, 66th Leg., p. 1333, ch. 604, § I, eff. Aug. 27, 1979. 

XV-47 

:, \ 

, 
l 

t 

I 



() 

() 

o 

f I 
'----.,,=~ .. ; 

.-. " 

!' , • , 

I 
I 

o 

, I . 
" / ,:t1 ' 

Appendix D 

HANDLING JUVENILE OFFENDER FILES AND RECORDS 
TEXAS FAMI L Y CODE, SECTIONS 51.14-. 16 

§ 51.14. Files and Records 

(a) All files and records of a juvenile court, a clerk of court, or a 
prosecuting attorney relating to a child who is a party to a proceed­
ing under this title are open to inspection only by: 

(1) the judge, probation officers, and professional staff or 
consultants of the juvenile court; 

(2) an attorney for a party to the proceeding; 
(3) a public or private agency 01' institution providing super­

vision of the child by arrangement of the juvenile court, or hav­
ing custody of the child under juvenile court order; or 

(4) with leave of juvenil~ court, any other person, agency, or 
institution having a legitimate interest in the proceeding or in 
the work of the court. 

(b) All files and records of a public or private agency or institu­
tion providing supervision of a child by arrangement of the juvenile 
court or having custody of the child under order of the juvenile court 
are open to inspection only by: 

(1) the professional staff or consultants of the agency or in­
stitution; 

(2) the judge, probation officers, and professional staff 01' con­
sultants of the juvenile court; 

(3) an attorney for the child; or 

(4) with leave of the juvenile court, any other person, agency, 
or institution having a legitimate interest in the work of the 
agency or institution. 

(c) Law-enforcement files and records concerning a child shaH be 
kept separate from files and records of arrests of adults and shall be 
maintained on a local basis only and not sent to a central state or fed­
eral depository. 

(d) Except for files and records relating to a charge for which a 
child is transferred under Section 54.02 of this code to a criminal 
court for prosecution, the law-enforcement files and records are not 
open to public inspection nor may their contents be disclosed to the 
public, but inspection of the files and records is permitted by: 

(1) a juvenile court having the child before it in any proceed­
ing; 

(2) an attorney for a party to the proceeding; and 

(3) law-enforcement officers when necessary for the dis­
charge of their official duties. 
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Ch. 51 (;ENImAL PHOVIHIONH § 51.15 

§ 51.15. Fingerprints and Photographs 

(a) No child may be fingerprinted without t~e con~ent of th€: juve~pe 
court except as provided in Subsection (f) of t~llS se~t.lOn. Howeveri~n a 
child 15 years of age or older is referred to the Juvemle court ~orf~.fe .y: 
his fingerpl"ints may be taken and filed by a law-enforcemen 0 lcer In 
vestigating the case. 

(b) No child taken into custody may be photographod without. th.e 
consent of the juvenile court unless the chUd is t~ansferred to crImI­
nal court for prosecution under Section 54.02 of thIS code. 

(c) Fingerprint and photograph files or records of children shall 
be kept separate from those of adults, and f~nge.rprints or photo­
graphs known to be those of a child shall be mamtam~d on a local ba­
sis only and not sent to a central state or federal depOSItory. 

(d) Fingerprint and photograph files or records of children are 
subject to inspection as prodded in Subsections (a) and (d) of Sec­
tion 51.14 of this code. . 

(e) Fingerprints and phot0!5raphs of a child shall be removed from 
files or records I'\nd destroyed If: 

(1) a petition alleging that the child engag~~ :In, deli.nq~ent 
conrluct or conrluct indicating a need for sup~r.vlSI?n I,S not ;II~~~ 
or the proceedings are dismhised after a petitIOn IS flIed, 0 

child is found not to have engaged in the alleged conduct; or 
. f and there is no record (2) the pel'l-iOn reaches 18 yeal s 0 age , _ 

that he committed a criminal offense after reachmg 17 yeals of 
age. 

. . t· l' f an (f) If latent fingerprints are found dUrIng the mves Iga IOn o. 
offense and a law-enforcement officer has reasonabl,e cause to .behe~e 
that th~y are those of a particulaI~ child, if otherWIse authOrIzed 0;' 
Jaw, he may fingerprint the child reg~rdle!<s of the a15.e or ,of:'ense f If 
purpose of immediate comparison WIth .the lat?nt f1l1gel PI mt~, of 
the comparison is negative, the fingerprlllt card and other copIes 
the fingerprints taken shall be destroyed immedia~ely .. If thertCOt~-

. . 't' e and the child is referred to the Juvemle cou , e parlson IS POSI IV , . k hall be 
fingerprint card and other copies of the finger~ru~ts ta en s d t 
delivered to the I'ourt for disposition. If the chIld IS not referre. ~ 
the court, the fiI;gerprint card and other copies of the fingerprm 
taken shall be rlestroyed immediately. 

. (g) When destruction of fingerprints or photograp~s is require~ 
by Subsection (e) or (f) of this section, the agency WIth c~stOd~thO 

I -I II c d with destructIOn WI -the fingcrprints or photograp 1S s 1:1 proc e 
out judicial order. However, if the fingerprints or photographs are 

not dr.st royecl, the j \I \'l'llile ('ourt, Oil ifs own motion or on application 
by the pel'son fi Ilgel'pl'i IIted or phol.ographed, shall order the dpstl'uc­
tion as l'C'CJU i red by th is },cction. 
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§ 5 I .16. Sealing of Files and Records 

(a) On the application of a person who has been found to have 
engaged in delinquent conduct or conduct indicating a need for super­
vision, or a person taken into custody to determine whether he en­
gaged in delinquent conduct or conduct indicating a need for supervi­
sion, or on the juvenile court's own motion, the court, after hearing, 
shall order the sealing of the files and records in the care, including 
those specified in Sections 51.14 and 51.15 of this code, if the court 
finds that: 

(1) two years have elapsed since final discharge of the person, 
or since the last official action in his case if there was no ad­
j udication; 

(2) since the time specified in Subdivision (1) of this subsec­
tion, he has not been convicted of a felony or a misdemeanor in­
volving moral turpitude or found to have engaged in delinquent 
conduct or conduct indicating a lleed for supervision, and no pro­
ceeding is pending seeking conviction or adjudication; and 

(3) it is unlikely the pe~-son will engage in further delinquent 
conduct or conduct indicating a need for supervision or will com­
mit a felony or a misdemeanor involving moral turpitllde. 

(b) The court may grant the relief authorb:ed in Subsection (n) of 
this section at any time after final discharge of the person or after 
the last official action in his ease if there was no adjUdication. 

(c) Reasonable notice of the hearing shall be given to: 

(1) the person who made the application or who.is the subject 
of the files or records named in the motion; 

(2) the prosecuting attorney for the juvenile court; 

(3) the authority granting the discharge if the final discharge 
was from an institution or from parole; 

(4) the public or private agency or institution having custody 
of files or records named in the application or motion; and 

(5) the law-enforcement agency having custody of files or 
records named in the appiication or motion. 

(d) Copies of the sealing order shall be sent to each agency or offi­
cial therein named. 

(e) On entry of the order: 

(1) all law-enforcement, prosecuting attorney, clerk of court, 
and juvenile court files and reconis ordered sealed shall be sent 
to the court issuing the order; 

(2) all files and records of a public or private agency or insti­
tution ordered sealed shaIJ be sent to the court issuing the order; 

(3) all index references to the files and records ordered sealed 
shall be deleted; 

(4) the juvenile court, clerk of court, prosecuting attorney, 
public or private agency or institution, and law-enforcement of­
ficers and agencies shall properly reply that no record exists 
with respect to such person upon inquiry in any matter; and 

(5) the adjUdication shall be vacated and the proceeding dis­
missed and treated for all purposes, including the purpose of 
showing a prior finding of delinquency, as if it had never oc­
CUlTed. 
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§ 51.16 

(f) Inspection of the sealed files and records may be permitted 
thereafter by an order of the juvenile court on the petition of the per­
son who is the, subject of the files or records and only by those per­
sons named in the order. 

(g) On the final discharge of a child or on the last official action 
in his case if there is no adjudication, the child shall be given a writ­
ten explanation of his rights under this section and a copy of the pro­
visions of this section. 

(h) A person whose files and records have been seal~d under this 
Act is 'not required in-a'ny proceeding or in any application for employ­
ment, information, or licensing to state that he has been the subject of a 
proceeding ~nder this Act; and any statement that he has never been 
found to bt; n delinquent child shall never be held against the person in any 
crimina.l or civil proceeding. 
Amended by Acts 1975, 64th Leg., p. 2156, ch. 693, § 13, eff. Sept. 1, 1975. 

1975 Amendment. Added subsec. (h). 
1. In general 

Vernon's Ann.Clv.St. art. 6701/-5 nuthor­
Izes the ndtnlnl~tr8 tlon of breath tests to 
minors as well as adults; records ot such a 
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test. when admlnlstnred to a person umler 
17 yenrll of age. mURt be maintained In 
conforlllance with the requirements of this 
section and I 51.14. Op.Atty.Gen.1977. No. 
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Appendix E 

CHALLENGE TO CRIMINAL RECORD HISTORY INFORMATION 

1. Name of individual submitting challenge: -------------------------

2. Name of agency: --------------------------------------
Records to which exceptions taken: --------------------------------3. 

Name of individual to whom records relate: ----------------------

Identification number: ------------------------------------------
4. Summary of exceptions and reasons therefor: --------------------

5. Verification. 

I affirm that I have taken the above exceptions in good faith, and to 
the best of my knowledge and belief. 

Signature of Individual 

Date of verification: 

6. Notice of Procedure. [Insert local procedure.] 

SOURCE: Project SEARCH Tech. Hemo. No.4, p. 60. 
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Appendix F 

NOTICE OF RESULTS OF AUDIT OF CRIMINAL RECORD HISTORY INFORMATION 

To: --------------------

Pursuant to excepti ons taken on __________ , 19 __ , 

by _____________________ to criminal record history 

information within the custody or under the control of ________ _ 

-------------, an audit of the information has been conducted 

and, in accordance with the results of that audit, the exceptions have 

. been ----- . ________ . _______________ . The fo 11 owi ng 

actions have been taken, or now are in progress, to implement the a~d;t's 

findings: 

Date: 

[Name of officer conducting the audit.] 
[Title] 

SOURCE: Project SEARCH Tech. Hemo. No.4, p. 61. 
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CHAPTER SIXTEEN 

CONDUCT AND PERFORMANCE 

This chapter sets forth suggested departmental rules on conduct and 

performance for peace officers to follow. Having all sworn members of a 

department observe the provisions of this chapter should promote discipline 

and good public relations. For a method of handling alleged violations of 

these rules, see Chapter Seventeen on Departmental Review and Discipline. 

A variety of law enforcement agencies should be able to adapt the rules of 

this chapter. Thus, although the rules refer, for the sake of convenience, 

to the "chief of police" or lithe chief," they are meant to include any 

other "law enforcement chief executive," such as a sheriff or a constable. 

For a more thorough analysis of rules on conduct and performance, see 

International Association of Chiefs of Police (IACP), Managing for Effective 

Police Discipline (2d rev. ed. 1977). 
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SECTION ONE: UNIFORM, EQUIPMENT, AND APPEARANCE 

16:1.01. Pepsonal AppeaPance - An officep on duty shall maintain a 
neat3 well-gpoomed appeaPance and shall style his haip and weaP his 
unifopm in accopdance with established depaPtmental ppocedupes. 

16:1.02. Condition of UnifoPm - An officep shall always keep his 
unifopm neat3 clean3 and in good pepaip. 

16:1.03. Identification - An officep shall always have his identifica­
tion caPd on his pepson OP in his immediate ppesence3 except when in­
app:r'opnate (e. g. 3 whi le swimming). 

16:1.04. Use of DepaPtmental Equipment- An officep shall use depaPt­
mental equipment in accopdance with established depaptmental ppocedupes 
and shall not intentionally OP negligently abuse3 damage 3 OP lose 
depaPtmental equipment. . 
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SECTION TWO: RESPONSIBILITIES AND GENERAL CONDUCT 

16:2.01. Genepal Conduct - An offi~ep shall always be consideped on 
duty while within the depaPtment's jupisdiction; he shall always be 
ppepaPed to act whenevep cipcumstances indi·cate his sewices aPe 
pequiped to ppotect life OP ppopepty. 

16: 2.02. Out-of-Unifopm Enfopcement - An officep not in unifopm shaH 
not seek an aPpest based on minop tpaffic violations and Class C 
misdemeanops. (This exception does not apply to flagpant OP dangepous 
offenses such as rlfailupe to stop and give infopmation3" "failupe to 
S1/0p and pendep aid3" OP "dr>iving while intoxicated.") 

16:2.03. Request fop Identification - An officep shall politely fupnish 
his name and badge numbep to any pepson pequesting such infoPmation 
except when instpucted othepwise by ppopep authopity OP when necessaPY 
in the pepfopmance of police wopk. 

16:2.04. Couptesy - An officep shall be coupteous to the public. An 
officep shall pepfoPm his duties with tact3 by contpolling his tempep 
and exepcising the utmost patience and discpetion. An officep shall 
not engage in aPgumentative discussions even in the face of extpeme 
ppovocation. In the pepfopmance of his duties3 he shall not use 
cOaPse3 violent3 ppofane3 OP insolent language OP gestupes. An 
officep shall not exppess any ppejudice concePning pace3 peligion3 
politics3 national opigin3 OP simi lap pepsonal chaPactenstics. 

1.6:2.05. Unbecoming Conduct - An officep shall always conduct himself 
(both on and off duty) in a way which peflects most favopably on the 
depaPtment. Unbecoming conduct includes unjustified behaviop which 
bPings the depaptment into dispepute3 discpedits a membep of the depaPt­
ment3 OP. impaips the opepation of the depaPtment. 

16:2.06. Repopting fop Duty - An officep shall pepopt fop duty at the 
time and place specified by his supepiop officep. At the time he 
pepopts3 an officep shaZl be mentalZy and physically fit to pepfonn his 
duties. He shall be ppopeply equipped so that he can immediately assume 
his duties. 

16:2.07. Aleptness on Duty - An officep shall pemain awake and alept 
duping the entipe time he pemains on duty. If unable to do S03 he 
shall immediately pepopt to his supepiop officep. 

16:2.08. Neglect of Duty - An officep shall not engage in any activitY3 
enteptainment3 OP pepsonal business which would distpact him OP cause 
him to neglect his official dutie.s. 

(continued) 
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16:2.09. Meals - An officer assigned to continuo~s duty for a period 
of eight or more hours may suspend patrol or other assigned activity., 
subject to immediate call., for the purpose of having one meal., but only 
for such period of time and at such time and place as permitted by 
departmental procedures. An officer assigned to uniform patrol shatz. 
request permission from (and give location of the meal stop to) the 
dispatcher to permit emergency communication. 

16:2.10. Use of Tobacco - An officer., when in uniform., shall not use 
tobacco unless: 

(a) He does not thereby offend citizens in his presence., 
(b) He is not in formation., and 
(c) He does not have to leave his post for the sole purpose 

of using tobacco. 

16:2.11. operation of Vehicles - An officer shall operate an official 
vehicle carefully and prudently. An officer shall obey all laws of 
the state as well as departmental orders pertaining to vehicle oper­
ation. 

16:2.12. Use of Weapons - An officer shall handle and use weapons 
with extreme care and prudence. An officer shall use weapons in 
strict accordance with established departmental procedures. 

16:2.13. P~cessing Evidence - An officer shall process evidence in 
strict accordance with departmental procedures. An officer shaU not 
convert to his own use., destroy., or remove any evidence or other 
material found at the scene of any police investigation incident., 
unless otherwise authorized by the established departmental procedures. 

16: 2.14. Interference with Cases _ 

1 

(a) Arrest and Prosecution - A member shaU not interfer·e with 
any arrest or prosecution brought by other members of the 
department or by any other agency or person. 

(b) Investigations - An officer., without consent., snall not 
interfere with cases assigned to other officers for 
investigation. A member shall not undertake any investiga­
tion or other police action not part of his regular poZice 
duties., unless he must act immediately. If he does take 
such action., the officer must make a written supplement 
on the case and notify the appropriate supervisor. 

(c) operations - An officer shall not interfere with the 
operation of any departmental bureau., division., section., 
or unit. 

(continued) 
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16:2.16. Conflicting Orders - An officer luho receives a proper order 
that conflicts with a previous order shall respectfully inform the 
superior who issued the second order of the conflict. If the superior 
officer does not alter or retract the conflicting order., the order 
shall stand. The superior issuing the second order shall have 
responsibility for any consequences of the conflicting order. 

16:2.16. Request for Assistance - An officer shall respond to any 
citizen's reasonable request for assistance by obtaining all pertinent 
information in an official and courteous manner. The officer shaU,. 
then act upon the request consistent with established departmental 
procedures. 

16:2.1? Suggestions Pertaining to Services - An officer shall not 
renommend or suggest in any manner., except in the transaction of 
personal business., the employment or procurement of a particular product., 
professional service., or commercial service (e.g . ., an attorney., 
ambulance service., towing service., bondsman., mortician" etc.). For 
ambulance or towing service., when such a service is necessary but the 
person needing the service cannot or refuses to procure same., the 
officer shall proceed in accordance with established departmental 
procedures. 

16:2.18. Equal Enforcement - An officer shall treat all persons fairly 
and equatly in the enforcement of the law without regard to race., sex., 
religion., social status., ethnic origin., or other irrelevant personal 
characteristic. 

16:2.19. Treatment of Persons in Custody - An officer shall not 
mistreat persons in his custody. An officer shalZ follow established 
departmental procedures for handling such persons. 

16:2.20. Departmental Reports - An officer shall submit all necessary 
reports on time and in accordance with existing regulations. All 
reports submitted by an of.ficer shall be truthful. No officer shall 
knowingly include or cause to be included any inaccurate., false., or 
inproper information in any departmental record., report., or investi­
gation. 

16:2.21. Citizen Complaints - An officer shaU never attempt to dis­
suade any citizen from lodging a complaint. An officer may attempt to 
resolve the complaint. If t;he officer cannot readily resolve the 
complaint., the officer shall promptly and courteously refer the citizen 
to the [appropriate supervisor or unit of the department]. 

(continued) 
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16:2.22. Violation of Rules An officer shall not commit or omit 
any act that violates any of the rules and regulations of the department. 
Ignorance of the rules and regulations never justifies any such viola­
tion. An officer has fuZZ responsibiZity for his own acts; he shaZZ not 
shift the burden of responsibility for executing or failing to execute a 
lClJJ)ful order or police duty. 

Constitutional questions can arise when a department disciplines an 

officer for lIunbecoming conduct II (Rule 16:2.05). Whenever possible, a 

department should base a disciplinary action on a violation of a rule with 

)ess vagueness. To maintain morale and to protect itself from liability, a 

department should follow a rationa,l and con~istent enforcement policy. Thus, 

the conduct termed lIunbecomingli should relate to the officer's ability to 

perform his duties. In addition, all officers should know, with significant 

specificity, what conduct the department will consider unbecoming. See IACP, 

Managing for Effective Police Discipline 46-47, 130-31, 270-77 (2d rev. 

ed. 1977). 
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SECTION THREE: PROFESSIONAL CONDUCT AND PERSONAL BEHAVIOR 

16:3.01. Conformance to LClJJ)S - An officer shall obey all federal3 state3 
and local laws. An officer violating any law shall be subject to appro­
priate disciplinary action, in accordance with departmental procedures 
and at the discretion of the chief. 

16:3.02. Abuse of Position -

(a) Use of Official Identification or Position - An officer shall 
not use his official position3 identification card3 or badge 
for personal or financial gain or privilege except in the 
performance of duty. An officer shall not lend his identifi­
cation card or badge to another person3 or permit it to be 
photographed or reproduced. 

(b) Use of Name3 Photograph3 or Title - An officer shaZZ not 
permit or authorize the use of his name3 photograph3 or 
official title3 which identifies him as a member of the [depart­
ment.or agency] for testimonials or advertisements of any com­
modity or commercial enterprise3 or for any personal reasons3 
without the approval of the chief of police, 

16:3.03. Press Relations at Crime Scenes - An officer at the crime 
scene shall grant access and supply public facts about the crime to the 
working press3 to the extent this dOes not conflict with sound police 
procedure 01' interfere with the investigation. Whenever an officer is 
uncertain whether to provide access or release certain information3 he 
should refer the press to the [appropriate supervisor (e.g. 3 the highest 
ranking supervisor at the scene}J· 

16:3.04. Public Statements and Appearances - Without approval from the 
~hief of police (or unless it is part of his assigned duties}3 an office 
shall not permit himself to be held out (in public or in any of the 
media) as an official representative of this department. An officer 
shaU not3 directly or indirectlY3 seek publicity for his restoration 
to duty or for his promotion3 transfer3 or return to a particular duty 
station. 

16:3.05. Confidentiality of Information - An officer shall treat the 
official business of the department as confidential. An officer shall 
only disseminate official information to those intended to receive it 
in accordance w£th established departmental procedures. An officer 
may remove or copy official records or reports from a police instal­
lation only in accordance with established departmental procedures. 
An officer shall not divulge tHe identity of a person giving confi­
dential information3 unless instructed otherwise by proper authority. 

continued 
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16'3 06. Insubordination - An officer shaZZ promptZy obey any ZawfuZ 
orde~ of a superior offic~r. IfSuperio.r off~cerlf ~ncZu~es any officer 
having authority to exerc~se command ~n a g~ven s~tuat~on. Insub­
ordination incZudes the wiZZfuZ disobedience of any order ZawfuZZy 
issued by a superior officer~ or any insoZent Zanguage or conduct 
toward a superior officer. 

16:3.07. Criticism - An officer shaZZ not publicly criticize or ridi­
cule the department~ its policies~ or its members by talking~ writ~ng~ 
or otherwise making defamatoy.y~ obscene~ or unlawful statements wh~ch 
impair the operation of the department. 

16: 3. 08. Po lygraph and Other Examinations - A U examinations carried 
out under this rule shaU specificaUy relate to activities concerning 
the scope of empZoyment or departmental affairs. 

(aJ 

(bJ 

Polygraph Examinations - When ordered by the chief~ an of~ice~ 
shall submit to a polygraph examination when such an exam~n~t~on 
relates to a particular investigation by the [Internal Affa~r~ 
Division]. However when a citizen's complaint forms the bas~s 
for the investigati~n~ and the conduct complained of is non­
criminaZ and no corroborating evidence has been discovered~ the 
chief witl ordinariZy not require the officer to submit to a 
polygraph examination unless the citizen first submits to ,one. 
Medical Examinations - An officer shaU submit to any med~cal~ 
chemical~ drug~ aZcohol~ balZistics~ photographic~ or other 
test when so ordBped by the chief of police. 

16:3.09. Immoral Conduct - An officer shall maintain a Zevel of moral 
conduct in his personal affairs in keeping ,with the highe~t,stan~rds 
of the lmJ enforcement profession. No of~~cer sh~ll ~art~c~pa~e,~n 
any incident involving moral turpitude wh~ch may ~mpa~r h~s ab~l~ty to 
perform as an officer or cause the department to suffer d~srepute. 

16:3.10. 

(aJ 

Use of Intoxi(Jants -

On Duty or in Uniform - An officer shall not use intoxicants 
re.g.~ alcohol or other drugJ while in uniform. An officer 
shall not report for duty~ or be on duty~ while under the 
influence of any intoxicants to any degr~e.whatsoev~r. A 
plainclothes officer on duty may only d~nK aZcohol~c 
beverages (but shall not become intoxicated~ ~hen such, 
activity is appropriate in furthering a leg~t~mate pol~ce 
mission. 

(conti nuedl 
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(bJ AZcohoZ in PoZice InstaZlations - An officer shaZZ not bring 
into or store aZcoholic beverages in any poZice facility 
or vehicZe~ except those which may be heZd for evidence. 

(cJ Off Duty - An officer~ whiZe off duty~ shaZZ refrain from 
consuming intoxicating beverages to the extent that it resuZts 
in offensive behavior which might discredit the department. 

rdJ Nonalcoholic Drugs - An officer shall not use narcotics~ 
hallucinogens~ or dangerous drugs except when prescribed by 
a physician or dentist. Whenever an officer must take 
dangerous drugs~ narcotics~ or halZucinogens~ the officer 
shalZ so notify his supervisor. 

16:3.11. Gambling - An officer shall not engage or participate in gam­
bUng in any form while on duty or in uniform or whi.le in any departmental 
faciZity. He shall not engage in any form of ilZegal gambling at any 
time~ except in the performance of duty and while acting under proper 
and specific orders from his superior. 

16:3.12. Associations - Except as directed by a superior~ an officer 
shall avoid associating with persons whom he knows~ or should know~ 
are racketeers~ gamblers~ convicted felons~ persons under criminal 
investigation or indictment~ and persons with a reputation in the 
community for felonious criminal behavior. The superior officer will 
note the need for and status of rehabilitation of such persons and the 
need for some such associations because of a family relationship of 
the officer to such persons. 

16: 3.13. Prohibited EstabUshments - An officer shaU not frequent~ 
visit~ or enter a house of prostitution~ gambling house~ or establish­
ment where federal or state laws are violated~ except as directed by 
a superior. 

16:3.14. Gifts or Bribes - An officer shall not ask for or accept 
any gift or bribe~ including food or drink for himself or others~ 
from any individuaZ~ business establishment~ or organization~ which 
in any way results from his position as an officer. However~ an 
officer may accept nominal food and drink only after his firm but 
courteous efforts to pay have failed. An officer should not frequent 
an estabZishment which he reasonably believes will not accept his pay­
ment. An officer shaZl not ask for or accept any fee~ reward~ or 
other direct or indirect reimbursement or benefit for the performance 
or nonperformance of his official duties~ except as directed by the 
chief of police. An officer shall immediately report any such offer 
which may have occurred in an effort to affect his offiaial conduct. 

(continued) 
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16:0.15. Abuse of Process - An officer shall not make any false 
accusation or criminal charge, or intentionally manufacture, falsify, 
destroy, or withhold evidence or infonmation. 

16:0.16. Telephone - An officer shall have a telephone in his 
residence and shall immediately report any change of telephone 
number or address to his supervisor. 

16 :0.17. Financial Disclosure - An officer shall submit financial 
disclosure and responsibility statements in the manner prescribed by . 
the Chief of Police in connection with an investigation of an alle~at~on 
which makes such information material. To the extent the law perm~ts, 
these statements shall be kept confidential. 

16:0.18. Payment of Debts - An officer shall not incur any fin~cial 
obUgation which he knows or should kr:ow h~ canr:ot .meet.. An off~cer 
shall pay his just debts when due. F~nanc~al ~~ff~cult~es ste~ng 
from unforeseen medical expenses or persona~ d~saster shall not be 
cause for discipline, provided that the off~cer h~s undertaken a 
good faith effort to settle all accounts. An off~cer shall not 
cosign a note for any superior officer. 

16:0.19. Carrying of Firearms - An officer, when off duty, shoul~ . 
carry an authorized firearm if he is traveling in public places w~th~n 
the jurisdiction of his department. When weari~g ~vilian ~lothes, 
the officer shaU conceal his firearm from pubhc v~ew. Wh~le off-duty 
and outside [the local jurisdiction], an officer need not earry 
a fireanm. 

Some law enforcement agencies find it beneficial to have a residency 

requirement. Other agencies find that it serves no purpose and creates 

recruiting and other problems. On balance, the Model Rules recommend not 

having a residency requirement. However, those agencies which wish to 

include one might consider the following alternatives: 

Residence - An officer shall reside within the local .juris~ic~;on 
sey'ved by the department. A new officer shall ha~e resl~ed wlthw 
the local jurisdiction at least one year before hlS appolntment. 
[Alternative: An officer shall reside within [30] minute~ travel 
time from hlS duty station. A new officer shall have reslded 
within [30] minutes of his duty station at least [one year] 
tefore his appointment.] 
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An officer has a somewhat limited statutory exemption (Tex. Penal 

Code Ann. sec. 46.03(1) (Vernon Supp. 1980)) from the statutory prohibition 

against unlawfully carrying certain weapons (Tex. Penal Code Ann. sec. 46.02 

(Vernon 1974)). Section 46.02(a) prohibits a person from carrying lion or 

about hi s person a handgun, ill ega 1 kni fe, or cl ub. II The terms IIhandgun, II 

lIillegal knife,1I and II club ll are defined in sections 46.01(5), (6), and (1) 

respectively. IIClub ll includes, e.g., a blackjack, nightstick, and chemical 

irritant. Section 46.03(1) exempts a peace officer while lIin the actual 

discharge of his official duties. 1I 

Thus, even as regards IIhandguns" and IIclubs ll authorized by his depart­

ment, an officer may have no special legal authority to carry such weapons 

outside his jurisdiction. (Other citizens have other exemptions under 

section 46.03, e.g., while IItraveling.") Case law, although arguably out­

dated, which interpreted the statutory antecedents to section 46.03, also 

casts doubts on an officer's authority to carry the IIprohibited ll weapons 

outside his jurisdiction unless he is actually discharging his official 

duties (or, e.g., "traveling ll
). See, e.g., Gandara v. State, 94 Tex. Crim. 

535, 252 S.~v. 166 (1923); Ray v. State, 44 Tex. Crim. 158, 70 S.W. 23 (1902); 

Corley v. State, 33 S.W. 975 (Tex. Crim. App. 1896); Munn v. State, 33 S.W. 

977 (Tex. Crim. App. 1896). But see Williams v. State, 42 Tex. 466 (1875); 

Clayton v. State, 21 Tex. Crim. 343, 17 S.W. 261 (1886). 

Discipline based on IIcriticism ll (Rule 16:3.07) creates problems similar 

to those discussed regarding lIunbecoming conduct ll (Rule 16:2.05). See IACP, 

Managing for Effective Police Discipline 253-5q, 277-81 (2d rev. ed. 1977). 

Although certain expressions of criticism enjoy first amendment protection, 
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"free speech" will generally be balanced against a law enforcement agency's 

need to maintain discipline. E.g., Attaway v. City of Mesquite, 563 S.W.2d 

343 (Tex. Civ. App~--Dallas 1978, no writ). 
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SECTION FOUR: OUTSIDE ACTIVITIES 

16:4.01. Outside EmpZoyment - [Alterna.tive: An officero shaU not be 
empZoyed in any capacity in othero business~ troade~ occupation~ oro proo­
fession while empZoyed by the deparotment.] [Alternative: An officero 
may be empZoyed in any ZawfuZ capacity in any othero business~ troade~ 
occupation~ oro proofession whiZe empZoyed by the deparotment~ as 'long 
as such empZoyment does not broing the deparotment into disroepute~ 
roefZect discroedit upon the officel·.; oro confZict with his empZoyment 
oro peroforomance foro this dep~rot.ment. Beforoe accepting any othero 
empZoyment~ the officer must obtain pe~mission froom the chief of 
poZice (oro his designee). Peromission w[U be denied if the empZoy­
ment CkJes not satisfy the above roestroictions. When so empZoyed~ 
the officero shaZZ notify the chief of po 'lice (oro his designee) in 
wroiting of the pZace of empZoyment and houros of worok.] [Alternative: 
An officero may be empZoyed outside the deparotment onZy upon roe­
ceiving proioro approovaZ froom the chief of poZice (oro his designee). 
ApproovaZ wiZZ be groan ted onZy when: 

(a) The officero is underogoing a croiticaZ financiaZ harodship~ 
(b) " Resolution of the harodship roequiroes empZoyment outside the 

deparotmen t ~:c.nd 
(c) The empZoyment sought by the officero wiZZ in no way confZict 

with his empZoyment foro the deparotment.] 

16:4.02. Laboro Activities -

(a) An officero shaZZ have the right to join Zaboro oroganizations~ 
but nothing shall compel the deparotment to roecognize oro to 
engage in colZective barogaining with any such Zaboro orogani­
zation. 

(b) It is unZawful foro any officero to engage in any stro'ike 
against the deparotment. An officero who vioZates this proo­
vision commits a misdemeanoro and shall~ aftero conviction~ 
be subject to fine~ improisonmeni~ and/oro discharoge froom' 
the deparobnent. (Tex. Rev. Giv. stat. Ann. arot. 1269m~ 
sec. 27 (Veronon 1963).) 

16:4.03. Political and Othero Activities -

(a) 

(b) 

No person may coeroce an officero to paroticipate oro to refroain 
froom paroticipating in a poZitical campaign. (Tex. Rev. Giv. 
Stat. Ann. arot. 1269n (Veronon Supp. 1980).) 
An officero~ whiZe in uniforom or on active dUtY3 shall not 
take an active parot in any political campaign of anothero 
foro an elective position of the city. The term "active parot" 
means making poZitical speeches~ passing out carods or othero 
political literoature3 writing letteros3 signing petitions3 
activeZy and openly soliciting votes~ and making public 
deroogatory roemaroks about the candidates. (Tex. Rev. Giv. 
Stat. Ann. arot. 1269m~ sec. 22 (Vernon Supp. 1980).) 

(continued) 
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(c) No one may pequipe an officep to contpibute to any political 
fund op to pendep any political sepvice. No one may punish 
an officep in any way fop pefusing to do so. (Tex. Rev. Civ. 
Stat. Ann. apt. 1269m~ sec. 22 (VePnon Su~~. 1980).) 

(d) An officep shall peceive peasonable leave of absence; ppovided 
thepe ape a sufficient numbep of employees to capPy out the 
nor,mal fun.ctions of the depaPtment~ to attend any police 
school~ conventions~ op meetings to secupe mope efficient 
depaptments and bettep wopking conditions. An officep may 
exepcise his constitutional r-ight to appea:l? befope op petition 
the Texas legislatupe. (Tex. Rev. Civ. Stat. Ann. apt. 1269m~ 
sec. 22 (VePnon Supp. 1980).) Such leave shall be without pay 
unless such peppesentation involves the immediate and dipect 
benefit of the depaPtment~ as deter,mined by the chief of 
police. 

Rules l6:4.02(b) and l6:4.03(b), (c), and (d) derive directly from 

Texas Revised Civil Statutes Annotated art.icle l269m which applies to 

cities with a statutory Civil Service Commission. However, in general, 

these rules suggest applying the above standards to all law enforcement 

agencies. 
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CHAPTER SEVENTEEN 

DEPARTMENTAL REVIEW AND DISCIPLINE 

Diligent internal review of complaints against officers should 

serve both the professional interests of police administrators and officers 

and the general interest of the community in deterring police misconduct. 

The integrity of a law enforcement agency often depends on the way that 

agency handles complaints against its officers. A department should 

implement review and discipline procedures that promote the fair, prompt, 

and impartial resolution of all complaints made against officers. 

This chapter presents alternative approaches that a variety of law 

enforcement agencies can adapt and tailor according to their particular needs. 

For ease of reference, this chapter uses the term "chief" or "chief of 

police'" However, this term is meant to include any other "law enforce­

ment chief executive," such as a sheriff or a constable. For a thorough 

discussion of police discipline and departmental procedures, see Inter­

national Association of Chiefs of Police (IACP), t1anaging for Effective 

Police Discipline (2d rev. ed. 1977), particularly at 156-83. For a 

general discussion of internal affairs divisions, see Krajick, Police v. 

Police, Police Mag., May 1980, at 6. 

SECTION ONE: DEFINITION 

17:1.01. Allegation - A charge that an officer has violated a rule or 
regulation covered by the departmental disciplinary process. 
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SECTION TWO: GENERAL PROVISION~ 

17: 2. 01. This chapter sets forth the method to handZe every a ZZegation 
that an officer violated a statute3 ordinanae3 [city charter]3 departmen­
tal rule3 regulation3 order3 or proce4ure. 

17: 2.02. AUegations of misconduct may be pre:sented by supervisory or 
commanding officers3 other officers or employr:.Js of this department3 
members of the general pubUc3 or pv.bUc officials. 

17:2.03. An officer shall not be disciplined except for just cause 
involving a sustained violation of a statute3 ordinance3 [city charter]3 
departmental rule3 regulation3 order3 or procGldure. AU officers shaZZ 
receive a written Ust of specific potential tliolations and the expected 
corresponding range of penalties that apply tei each violation. 

17: 2. 04. As soon as practica l3 but no later ithan be fore the irrrposi tion 
of any discipUne3 the officer under investigation shaZZ have received a 
[aopy of the complaint or a] detailed summary of the charges against him 
and have had an adequate opportunity to rebut those charges. 

17:2.05. Control logs -

(a) The [Internal Affairs Division] shaU record and maintain a log 
of every aZZegation and matter coming before it in accordance 
with Rule 17:2.05(e). 

(b) The control log shaU contain the foZZowing infol1mation: 

(c) 

(d) 

(e) 

(1) 
(2) 
(3) 
(4) 
(5) 
(6) 
(7) 

A separate control number for ,gach aZZegation or matter; 
Name3 rank3 and identifying nwnber of the officer involved; 
Date and hour report received; 
Name and addxoess of the compla'inant3 if known; 
Disposition of investigation; 
Hearing disposition3 if any; and 
Action taken3 if any. 

Not less than once every [60] dayS3 the appropriate officer shaZZ 
verify that every aUegation has been recorded and handled in 
accordance with this chapter. Any unresoZ.ved aUegation shaU 
be promptly investigated. 
Only authorized personnel may receive access to the control log. 
Logs and aU complaint and investigatory materials must be kept 
confidential. 
Anonymous aUegations of misconduct3 whether oral or written3 
wiU be courteously accepted. Howev'er3 an anonymous aZZegation 
will be investigated only at the chief's discretion or if it 
involves an alleged felony or CZass A misdemeanor. 

(continued) 
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(f) Whenever a report of an allegation is entered in the control log~ 
the officer involved ~hall be notified in writing of the sub­
stance of the complaint within [24] hOl~s3 unless the chief 
determines that the notification should be delayed for good 
cause. 

The way a law enforcement agency handles citizen complaints often 

becomes a focal point of administrative and community concern. As dis­

cussed in detail in IACP, Hanaging for Effective Police Discipline 37-40, 

45-61, 98-101, 159-62 (2d rev. ed. 1977), a law enforcement agency should 

view citizen complaints as a resource which indicates community perceptions 

as well as possible incidents or patterns of misconduct. If properly used, 

complaints from the public can assist the law enforcement chief executive 

to improve the performance of his agency. For a discussion of these issues, 

see Zavislak, The Citizen Complaint Process: More Than A Necessary Evil, 

~olice Chief, Mar. 1976, at 26. Viewed in this light, even anonymous reports 

of relatively minor allegations may merit attention. ~1any anonymous com­

plaints have proven truthful and accurate. Thus, the proper investigative 

response varies in relation to the specific attributes of the allegation. 

For example, a full-scale investigation would only occur in response to a 

corroborated allegation of serious misconduct. 

However, Texas law (Tex. Rev. Civ. Stat. Ann. art. 6252-20) imposes 

requirements on certain complaints against peace officers (and others): 

In order that a complaint against a ... 
po 1 i cerna n may be cons i de\"'ed by the head of a 
state agency or by a chief ... of a ... 
police department, neither of which is under 
the protection of a civil service statute, 
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the complaint must be in writing and signed 
by the person making the complaint. A copy 
of the signed complaint must be presented to 
the affected officer or employee within a 
~eas~nable amount of time after the complaint 
1S flled and before any disciplinary action 
may be taken against the affected employee. 

This statute, although perhaps unclear, does not appear to restrict an 

investigation of an unwritten or unsigned complaint by department personnel 

other than the chief. Nonetheless, it does limit reliance on such com­

plaints. In addition, almost every agency must cal~efully husband 

the lim1ted amount of personnel' and financial resources it has available 

for internal investigations. Thus, anonymity may be appropriately con­

sidered as one of the factors in determining the level of attention a 

particular complaint merits. Moreover, without investigatory safeguards, 

officer morale might suffer. 

First-line supervisors carry the bulk of the responsibility for 

enforcing departmental rules. See, e.g., Jackson, A Practical Approach 

to Discipline, Police Chief, Feb. 1980, at 44. The chief executive often 

is the last to learn of alleged misconduct. Thus, a department needs to 

develop an appropriate complaint logging process. A department should also 

develop a system for periodically keeping the complainant apprised of the 

progress of the investigation and any action taken. If any part of this 

system becomes unwieldy or too burdensome to the department, adjustments 

can then be made. For a concise discussion of these issues, see Knox, 

A Procedural Model for Processing Citizen Complaints, FBI Law Enforcement 

Bull., Apr. 1980, at 10. 

Community relations and education programs should explain complaint 

procedures. A department should not have needlessly complex or burdensome 
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procedures which would discourage a citizen from filing a valid com­

plaint. Rather, the strong need to screen out frivolous complaints should 

be satisfied through prompt and efficient investigation. Thus, for 

example, a policy of ignoring all citizen complaints until the citizen 

comes to the station and signs a sworn statement and agrees to take a 

polygraph test presents undue deterrence. However, each of these steps 

may become proper at a later stage in the process. A simplified complaint 

form efficiently satisfies most initial documentation needs. 
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SECTION THREE: SUPERVISORY REPRIMANDS 

17:3.01. A supervisory 01" corrunanding officer shaZZ have the authority to 
reprimand a subordinate oj~icer for minor infractiona. Such reprimands~ 
whether oraZ or written" may incZude a warning" corrective advice" or 
recorrunend additionaZ counseZing or training. A supervisor properZy im­
poses a reprimand when he reasonabZy determines that the aZZeged miscon­
duct does not require fu.rther invest·igation or action. 

17:3.02. After imposing a reprimand" the supervisory or corrunanding 
officer shaZZ expZain that reprimand in a written report promptZy for­
warded to the chief. 

17:3.03. The corrunanding or supervisory officer shaZZ aZso promptZy notify 
the invoZved officer that he has the right to have a supervisory reprimand 
reviewed. If the officer desires such review~ he shaZZ notify the chief ' 
within five days of receiving the supervisory reprimand. By faiZing to 
request such review" the officer permanentZy lvaives his right to such 
review. 

17:3.04. A supervisory or corrunanding officer shaZZ have the authority to 
temporariZy reZieve from duty any officer for the baZance of the working 
day (with fuZZ pay and benefits) if the officer" by continuing to work" 
wouZd tend to discredit or impair the operation of the department. The 
supervisory or corrunanding officer shaZZ irrunediateZy notify the chief in 
writing of any such temporary action. The chief shaZZ have the authority 
to continue such reZief from duty for cause. 
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SECTION FOUR: INTERNAL INVESTIGATIONS 

17:4.01. The chief~ through the [InternaZ Affairs Division] [or the 
chief's designee]~ shaZZ have the responsibiZity for investigating aZZe­
gations of misconduct by officers of the department. 

17:4.02. 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

Procedures -

PromptZy upon receipt of an aZZegation of misconduct" the 
[InternaZ Affairs Division] shaZZ assign an investigator to 
that matter. When feasibZe" the officer shaZZ receive a surrunary 
of the charges against him. 
The investigator shaZZ make every effort to interview the 
compZainant (if known)" the accused offi3er" witnesses" the 
officer's irrunediate supervisor" and any other persons whose 
statements might assist in the just resoZution of the matter. 
EVery statement shaZZ be reduced to writing and verified 
by both the person makina it and the investigator. EVery 
page s~Z~ ~ncZude the Z;g number" be sequentiaZZy numbered" 
and be ~n~t~aZed by both the person making the statement 
and the investigator. 
Whenever a compZainant or witness refuses either to make a 
statement or to verify a statement made and transcribed" 
the investigator shaZZ note this refusaZ (and any expZa­
nation) in the record. A reviewing authority may weigh the 
refusaZ to make a statement or to verify a statement when 
considering the case and deciding whether to continue the 
investigation. 
Whenever chemicaZ or other tests or photographs ~f the officer seem 
reasonabZy necessary to the investigation" the chief may (with a 
written order) require such tests performed or photographs taken. 
When ordered by the chief" an officer shaZZ submit to a poZy-
graph examination concerning the matter under investigation. 
However" when a citizen's compZaint forms the basis for the 
investigation" and the conduct compZained of is noncriminaZ" 
and no corroborating information has been discovered" the 
chief wiZZ ordinariZy not require the officer to submit to 
a poZygraph examination unZess the citizen first submits to 
one. 
Any interview of the officer invoZved shaZZ tak~ pZace at a 
reasonabZe time in reZation to the officer'S work scheduZe" 
unZess the situation requires otherwise. The interviewer 
shaZZ identify himseZf to the officer and inform him of the 
administrative or criminaZ nature of the investigation. The 
interview may be recorded and transcribed. The officer may 
receive a copy upon request. 
The chief or his designee may order the officer to answer aZZ 
materiaZ and reZevant questions specificaZZy" directZy" and 

(continued) 
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(h) 

(i) 

(j) 

narrowty retating to the officer's perfor,mance of his officiat 
duties. However3 any statement (and the fruits of that state­
ment) made by an officer based on a threat of dismissat for 
faiting to respond witt be inadmissibte against him in any 
subsequent criminat proceeding. 
In accordance with the type of investigation3 the officer witt 
be informed that his faiture or refusat to answer any appro­
priate question3 to take any test3 or to.be photographed (as 
set out in Rutes 17:4.02(d)-(g)) is grounds for discipUne or 
dismissat from the department as conduct prejudiciat to good 
order. 
If an officer is under arrest or is a suspect in a criminat 
investigaM.on and any answer sought by the investigator (or 
any infor,mation derived from such answer) is intended for 
use in a criminat triat3 the officer shatt be infor,med that: 

(1) He has the right to remain sitent3 
(2) Anything he does say can and witt be used against him 

in a court of taw3 
(3) He has the right to counset during the interrogation3 
(4) He has the right to have a free counseZ appointed if 

he cannot afford to' hire counset3 and 
(5) He has the right to stop answering questions at any 

time. 

Upon comptetion of his investigation3 the investigator shaU 
prepare a detailed report of his investigation and conctu­
sions. The investigator shatt arrive at one of the fottowing 
generat conclusions: . 

(1) The investigation tends to disprove the atZegation of 
misconduct3 

(2) The investigation ·tends to support the reported facts 
but the conduct does not appear improper3 

(3) The investigation yielded insufficient infor,mation 
either to prove or disprove the attegation of miscon­
duct3 or 

(4) The investigation tends to support the altegation of 
misconduct. 

(k) Azt pages of azt investigatory reports and other documents 
retating to investigations shatt be identified by log number. 
One copy of every repori; shatz. be retained [in the Internat 
Affairs Division files], and one copy shatl be forwarded to 
the chief. 

(t) Untess special circumstances prevent it3 all investigations 
must be compte·ted (and the report made) w-ithin 30 days from 
the receipt of the nriginat allegation. 
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An internal administrative investigation faces fewer legal restrictions 

than a criminal investigation (e.g., no right to counsel). However, the 

interface between the two types of investigation creates a unique set of 

problems. r~ost of these problems arise when an internal disciplinary 

matter also involves an apparent violation of a criminal law. As soon as 

this potential for criminal liability arises (with an accusatory focus 

on a particular suspect), it triggers an array of constitutional require­

ments (e.g., Rule 17:4.02(i)). Generally, information gathered for in-

ternal discipline cannot be used in a criminal prosecution unless the 

investigation conformed to the standards of a criminal investigation. 

E.g., Garrity v. New· Jersey, 385 U.S. 493 (1967). Although Garrity involved 

an express threat of dismissal for failure to answer questions, implied 

threats may also render evidence inadmissible. 

An officer must answer administrative questions that IInarrow1y and 

direct1 y ll relate to his performance of his law enforcement duties, pro­

vided he receives assurance that his answers (and the IIfruits li of those 

answers) cannot be used against him in a criminal proceeding. E.g., 

Gardner v. Broderick, 392 U.S. 273 (1968). Similarly, an officer must 

also cooperate with other investigative actions (e.g., polygraph, line-up 

participation). An officer's failure to cooperate may result in further 

disciplinat~y action, provided he first received a warning to that effect. 

An officer may not be disciplined solely for invoking his constitutional 

rights, such as his fifth amendment privilege against self-incrimination, 

or for refusing to sign a waiver of immunity. 

To avoid the pitfalls in this area, the best approach in each case 

may require an initial assessment prior to each investigation to decide 

XVII-9 

; \ 

\ } . 
. , 

( ~ 

I' 

, 



whether to proceed in a strictly lIadministrative" or strictly "crimina1 11 

framework. For a practical discussion of these legal issues, see Davis, 

Interview.of Public Employees Regarding ~rimina1 Misconduct Allegations: 

Constitutional Considerations, FBI Law Enforcement Bull., Mar. 1980 (pt. 1), 

at 26; April 1980 (pt. 2), at 27. 
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SECTION FIVE: PROBATIONARY OFFICERS 

17:5.01. An officer shall serve in a probationary oapacity for a 
period of [one year]3 including academy training period3 following 
his actual employment by the department. 

17:5.02. A probationary officer may be disciplined (by his supervisory 
officer or the chief) or discharged (by the chief) without a hearing 
provided there is no public disclosure of the reasons for the action 
taken. A probationary officer shall be privately advised of the 
reasons for his discipline or discharge. 

17:5'.03. A disciplined or discharged probational'y officer may submit 
a wr~tten rebuttal or explanation in response to the discipline or 
discharge. 

This section provides that all police officers be required to .serve 

an initial one-year probationary period. See Tex. Rev. C'iv. Stat. Ann. 

art. :~69m, sec. 12 (Vernon Supp. 1980); cf., Tex. Rev. Civ. Stat. Ann. 

art. 4413(29aa), sec. 6 (Vernon Supp. 1980). This one-year probation 

should afford the administration an opportunity to observe the probationary 

officer on the job to determine his capab'i1ity to perform his responsibili­

ties as a police officer. 

Rule 17:5.02 provides that a probationary officer may be disciplined 

or discharged without an opportunity for a hearing if there is no public 

disclosure of the reason for the action taken. The probationary officer 

has no legal claim of entitlement to his employment. Thus, without 

public d~sclosure of the reason for the action, he cannot claim that his 

IIgood name, reputation, honor, or integrity" have been tarnished. Board 

of Regents of State Colleges v. Roth, 408 U.S. 564, 573 (1972). There­

fore, he has not been deprived of a property or liberty interest protected 
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by the due process clause of the fourteenth amendment of the US Constitu­

tion. An officer who accepts a position that includes a probationary 

period accepts that his employment is terminable at the will of the 

employer. Thus, he has no right to further due process if the employer 

makes no public disclosure of any "stigmatizing" reasons for the discipline 

or discharge. Bishop v. Wood, 426 U.S. 341, 348 (1976). 

Rule 17:5.02 does suggest, in the interest of fairness, that the 

probationary officer be privately notified of the reasons for his disci­

pline or dismissal. This notification will provide the officer an 

explanation for the action taken. If the case did not include discharge, 

the officer will also have an opportunity to amend his behavior accordingly. 

Rule 17:5.03 permits an officer to contribute to the "record ll of a 

disciplinary action or discharge. This provides the officer with the 

opportunity to have the record reflect his explanation of the incident. 
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INTERNAL DISCIPLINE BOARDS 

This section discusses various approaches a department may wish to 

consider in developing an appropriate administrative body to hear and 

review disciplinary matters. For prototype disciplinary procedures, see 

IACP, Managing for Effective Police Discipline 156-83 (2d rev. ed. 1977). 

The following discussion merely presents a few of the alternative com­

ponents of a disciplinary structure. For a further discussion of these 

issues, see Fairbanks & Stewart, A Participative Due Process Model for 

Police Discipline, Police Chief, June 1979, at 67. 

In general, regardless of its structure, an internal discipline 

board serves as a board of inquiry. It usually may request investigative 

assistance from another division (e.g., internal affairs). To achieve ef­

fectiveness,. the board must diligently, fairly, and impartially investigate 

complaints concerning police officer misconduct. The board may conduct 

hearings to review and investigate allegations of misconduct. At the 

termination of a discipline hearing, the board will generally make findings 

of fact and submit recommendations to the chief regarding the proper disci­

plinary action to take in a given case. As an outgrowth of its hearings, 

the board may also informally make suggestions to the chief regarding the 

need for new or revised departmental rules, regulations, or procedures. 

A properly established and functioning internal discipline board 

should fulfill the following goals: 

(a) Improved morale and an esprit de corps will arise from 
impartial and just handlin9 of disciplinary cases. Al­
though the members of the agency will know that they 
receive close supervision to assure their proper con­
duct, they will respect discipline procedures that 
provide them with adequate safeguards and equitable 
accountabi 1 i ty. 
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(b) 

(c) 

(d) 

Members will feel a sense of participation in the 
maintenance of discipline. 

The community will recognize that its c~mplai~ts . 
are properly considered, that adequate lnvestl~atlon 
is made, and that appropriate disciplinary actlon 
will follow the inquiry. 

The chief of police and elected officials will have 
confidence that the law enforcement agency serves.the 
best interests of its members as well as the publlC. 

For a ftij·th,er discussion, see International City ~1anagement Association, 

Local Government Police Management 346 (1977). 

In addition to these general goals, local circumstances (e.g., size 

and nature of the agency, existence of a civil service commission, particular 

local needs) will influence the structure of a department's disciplinary 

process. Thus, each department should weigh the various alternatives 

and select the internal discipline board structure which best meets its 

needs and circumstances. At a minimum, the agency should consider 

alternative compositions of the board, the nature of the hearing, the 

. range of penalties, and the appeals process. 

Composition of Internal Discipline Board 

The board should be composed of persons who are neutral, impartial, 

and detached from prior involvement in the matter under investigation. 

Board members may pe selected in a variety of ways. For example, in 

many departments the chief appoints each member of the internal discipline 

hoard and they serve at his pleasure. The chief may appoint members to 

serve on an ad hoc, rotating, or permanent basis. Although some depart­

ments have internal discipline boards comprised of only upper-level 

administrators, the trend is toward including personnel of various ranks. 
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Relying on a broad range of employees to serve as board members often 

benefits the agency. For example, a department in which responsibility 

for discipline is widespread improves voluntary compliance and "tends 

to become self-di sci p1 i ni ng" (Id. at 345). However, commentators sug­

gest that at least one board member hold ·the same rank as the officer 

facing charges but that no board member hold a lower rank. 

The chief need not appoint each member of the board. For example, 

an internal committee might select the board members. Alternatively, 

the agency might use an arbitration panel format. This procedure 

allows the accused officer and the chief each to appoint one member 

(or another equal number of members) of the panel. These appointees, 

in turn, agree upon the third member (or another odd number of members) 

of the panel. Under this format a new panel or board is selected to 

hear each case of alleged misconduct. Advocates of this procedure 

approvingly cite its balanced structure and lack of bias. 

The board may also have a rotating membership. Under this alterna­

tive, board composition would rotate or change periodically (e.g., once 

every three months). Although this board should probably include repre­

sentatives of all ranks, it might be appropriate to require a certain 

minimum membership of certain higher ranks. In an ad hoc format, the 

chief would, as needed, appoint a new board to hear each case. This 

alternative might prove most attractive in a small department which hears 

few cases. 

Nature of Hearing 

Each law enforcement agency has broad administrative discretion in 
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decidi:ng the amount of "process" due an accused officer in a hearing 

before an internal discipline board. In an administrative setting, 

constitutional law has significant flexibility. Generally, it is advisable 

to conduct the hea ri ng i nforma 11 y with the nonadversa ri a 1 obj ecti ve of 

determini.ng the facts of an allegation and arriving at a just and effec­

tive remedy. The hearing shou'ld not be conducted as an adversary proceeding. 

Thus, individual departments are free to decide whether, for example, to 

permit cross-examination or to allow the officer to have an attorney or 

other r~presentative present at the hearing. 

Range of Penalties 

The chief can mandate the range of penalties from which the discipline 

board must select. In general, however, at the termination of the hearing, 

the board should reach one of the following conclusions: 

• Unfounded: The investigation reveals no verifiable 
factual base for the complaint. 

• Exonerated: The investigation reveals that the officer 
acted properly. 

• Not Sustained: The investigation verified a basis for 
the complaint but did not reveal sufficient evidence 
to determine the officer's guilt or innocence. 

• Sustained: The investigation reveals that the officer 
is guilty of the complaint as charged. 

Culver, Policing the Police: Problems and Perspectives, 3 J. Police 

Sci. & Ad. 125, 127 (1975). 

Pending an investigation and determination in a serious matter, an 

agency may wish to place an officer on "desk" duty or otherwise restrict 

his official activities. If the charges against an accused officer are 

sustained, an appropriate penalty should be imposed by either the boal"d 
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or the chief of police. The range of penalties, for example, may include 

any of the following: 

• Oral or written reprimand, 

• Counseling or training, 

• Suspension (with or without pay) for a fixed period 
of time, 

• Demotion, or 

• Discharge. 

In addition, special penalties might be considered for specific misconduct. 

For example, restitution could be required for damaged departmental property 

or deductions from salary could compensate for tardiness. In other words, 

penalties could be tailored to fit the infraction. 

Disciplinary Appeals Process 

In general, an agency need not provide for an administrative 

appeals procedure from decisions of the internal discipline board. An 

agency that decides to permit an administrative appeal usually structures 

it to run through the chain of command to the chief of police. However, if 

the chief originally prescribed the discipline, an officer must take his 

appeal as provided by local ordinances or other established procedures 

(e.g., to the city manager, mayor, or civil service commission). An 

aggrieved officer may, as a last resort after exhausting his administrative 

appeals, appeal to the courts for a trial de novo (or pursue arbitration, 

if appropriate). 
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Cities with Civil Service Commissions 

~lany cities have passed ordi nances or adopted state 1 egi sl ation 

to establish local civil service commissions. (Tex. Rev. Civ. Stat. Ann. 

art. 1269m sets forth the limitations and requirements placed on police 

internal disciplinary action by statutory civil service commissions.) 

A local civil service commission may have the authority to oversee police 

department disciplinary actions against po'1ice officers. They are often 

a step in the appeals process. If applicable, an agency must understand 

the operation of the local civil service commission and its rules regarding 

police disciplinary action. For a general discussion of these issues, 

see National Institute of Law Enforcement and Cl~iminal Justice (Law 

Enforcement Assistance Administration of the US Department of Justice), 

Civil Service Systems: Their Impact on Police Administration (1979). 
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