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EXECUTIVE SUMMARY

INTRODUCTION

The Speedy Trial Act {(Pub. L. 93-619) was passed by Congress in 1974. It
embodies several important and innovative concepts, one of which is its
recognition of the public's right to have defendants speedily tried. It is
often thought that the defendant is the primary beneficiary of a rapid trial
process, but the public also benefits from timely case processing which keeps
criminals from extended release on bail while awaiting trial. Thus, the time

limits established by the Act are triggered independently of requests by the
defandant.

The law, which governs all Federal criminal cases, specifies time limits
within which certain key events must occur. These time }imits were pro-
gressively shortened during a four-year phase-in period. As amended in
1979, the Act establishes two basic time limits:

® Arrested defendants must be indicted within 30 days of
their arrest; and

® Trials of all defandants must commence within 70 days of
their indictment.

For purposes of this report, these are referred to as Interval I and Interval
II time limits, respectively. These time limits are not hard and fast,

however. The Act enumerates "excludable delays," which are intended to
afford flexibility. Some are "automatically" invoked when certain delays
occur. In addition, the judge may order a continuance i€, in his or her

view, it would serve the "ends of justice."

Finally, the Speedy Trial Act provides that cases which exceed the time
limits may be dismissed with or without prejudice. While the dismissal
sanction was to become effective on July 1, 197?, the amended Act postponed
implementation of sanctions until July 1, 1980.

1This phase~in period incorporated research and planning activities
which culminated in passage of the Speedy Trial Act Amendments Act of 1979
(Pub. L. 96-~43).

2'I'he intervals may be triggered and terminated by a number of other key
events as described in Chapter 3.

3For a more detailed discussion of the Speedy Trial Act, as amended,
see Chapter 1.




jThis summary highlights the results of the Speedy Trial Act Study conducted
by Abt Associates Inc. under the sponsorship of the Federal Justice Research
Program of the Qffice for Improvements in the Administration of Justice. The
purpose of this Congressionally mandated study was to examine the "impact of
the implementation of [the Speedy Trial Act of 1974 (as amended in 1979)]
upon the office([s] of the United States attorney(s].” More specifically,
the Department of Justice was charged with informing Congress regarding:

(1) the reasons why, in those cases not in compliance, the excludable
time provisions of the Act, enumerated in § 3161(h), have not
been adequate to accommodate reasonable periods of delay;

(2) the nature of the remedial measures which have been employed
to improve conditions and practices in the offices of the United
States attorneys in districts with low compliance records and the
practices and procedures which have been successful in those
with high compliance records;

(3) the additional resources which would be necessary for the offices
of the United States attorneys to achieve compliance with the
time limits;

(4) suggested statutory and procedural changes which the Department
of Justice deems necessary to further improve the administration
of justice and meet the objectives of the Act; and

(5) the impact of compliance with the time limits upon the litigation
of civil cases by the offices of the United States attorneys and
the rule'changes, statutory amendments, and resources necessary
to assure that sucg litigation is not prejudiced by full compli-
ance with the Act.

In addition to addressing the five topics listed above, the study focuses on

a sixth issue which is implied in § 9(e)(4) of the Speedy Trial Act Amendments
Act of 1979: +the impact and unintended consequences of compliance with the
Speedy Tgial Act of 1974, as amended, on the administration of criminal
justice.

1‘I‘he Speedy Trial Act Amendments Act of 1979, Pub. L. 96-43, § 9(e).

2This study, coupled with U. S. Department of Justice, "Department of
Justice Implementation of the Speedy Trial Act of 1974 (as amended 1979),"
Report to the United States Congress: No. 1, Washington, D.C., January 1980,
was intended to fulfill the reporting requirements of Pub. L. 96-43, § 9(e).

3The Speedy Trial Act of 1974, as amended, is hereinafter referred to
as "the Speedy Trial Act"” or "the Act.
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J&he report includes findings from three study components:

e Records Study--a survey of 1,351 cases in 18 United States
attorneys' offices;

e District Approaches Study--an analysis of district approaches
to compliance based on on-site interviews with approximately
90 respondents in six United States districts; and

e Civil Backlog Component=--an analysis of the impact of speedy
trial constraints on civil backlog, using historical data
supplied by the Administrative Office of the United States
Courts (ROUSC).

Below we summarize the results of the study and discuss the policy implica-
tions of our findings. It should be noted that, with the exception of the
analysis of civil backlog, all of our results are based on a relatively small
sample of districts and respondents. While these districts were chosen to
reflect the range of United States attorneys' offices and constituencies
affected by the Act, we cannot generalize fully to the entire set of offices
in the Federal system or to all groups involved in speedy trial implementation.

FINDINGS

Patterns of Compliance

When a uniform standard of excludable time (based on detailed knowledge and.”
understanding of the Judicial Conference Guidelines) was applied to a sample
of cases,” the estimated level of compliance was 94 percent for Interval I,
92 percent for Interval II, and 91 percent for the combined compliance in
bot% Intervals I and II. (See Chapter 2.) Actual compliance levels may
change, however, as the courts rule on interpretation of specific sectiogs of
the Speedy Trial Act, as United States attorneys' offices and courts modify
their administrative practices in response to the imposition of sanctions,
and as defense counsel seek to use the speedy trial dismissal sanction on
behalf of their clients.

1The speedy Trial Act of 1974, as amended, is hereinafter referred to as
"the Speedy Trial Act" or the "Act."

2All cases initiated during November and December, 1979 in a repre-
sentative sample of United States attorneys' offices.
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The most frequently cited reason for noncompliance in Interval I was the
failure to complete a deferred prosecution agreement within the speedy
trial time limits. Court congestion was most frequently cited in Interval
II. A number of other reasons were also offered. With the exception

of protracted plea negotiations, however, many of these problems could have
been averted through full use of relevant excludable time provisions and
careful monitoring of the time limits.

The level of compliance--even using a uniform policy on exclusion of time--
varied greatly among both sample districts and all United States district
courts. In general, large districts had a lower rate of compliance for
both intervals than did smaller districts.

In addition to speed in case processing, compliance with the Speedy Trial

Act depends upon using the excludable time provisions specified in the Act.
During the post-indictment interval, slow districts making more frequent use
of continuances in the "ends of justice" had a higher rate of compliance than
slow districts using such exclusions rarely (94 percent vs. 86 percent
compliance).

Measures Designed to Reduce Case Processing Time: Strengths and /
Weaknesses

while the United Staﬁés attorneys' offices and courts in the six District
Approaches sites face a number of common problemsg that suggest a need for
administrative--if not statutory--change, all have adopted affirmative
policies and procedures designed to achieve compliance with the time limits
of the Act, as described in Chapter 4 of this report. At least one, and in
some cases a combination, of the procedures listed below were used by these
districts to speed case processing. The weaknesses discovered in each
procedure are noted where appropriate:

® Monitoring and Reporting. All districts have developed monitoring
and reporting systems of varying sophistication to remind assistant
United States attorneys (AUSAs) and/or judges of impending dead-
lines. Monitoring by United States attorneys' offices is concen-
trated in the arrest-~to-indictment interval, while court monitoring
is focused in the indictment-to-trial interval. The two largest
courts have implemented computerized management information
systems designed to produce regqgular status reports to judges and
prosecutors on all or selected defendants. An automated case
tracking system is being implemented in one of the United States
attorney's offices we visited. Given the intricacy of the Act and
the pressures faced by AUSAs in fulfilling their responsibilities
for case preparation, a major weakness is the lack of centralized
and automated monitoring of intervals—-particularly Interval
II--in the United States attorneys' offices.
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® Coordination with Investigative Agencies. In all six districts,
United States attorneys' offices have increased coordination with
investigative agencies, including expedited handling of cases
facing speedy trial limits, joint determination of law enforcement
priorities, and coordination of arrest policies and practices.
However, in some districts there continue to be problems obtaining
investigative reports in timely fashion.

¢ Planning and Coordination. All six districts have made some
effort to develop a coordinated approach to compliance with the
Act. None has given its Speedy Trial Planning Group an ongoing
role in planning and coordinating the compliance effort, however;
nor is there an adequate flow of speedy trial information from
prosecutor to court and vice versa. Some respondents felt that
serious separation of powers and due process issues would be
raised by increased court-to-prosecutor information flow.

® Allocation of Resources. All districts have attempted to make
more efficient use of existing staff, including flexible assigment
and reassignment of judges and AUSAs. However, no district
visited yet makes full use of United States magistrates to ease
the pressure on judges' calendars, nor has any United States
attorney's office assigned coordination of speedy trial compliance
to a single individual.

® Scheduling Case Events. All courts have attempted to expedite
scheduling of arraignments, discovery, motions practice, and
trials with varying effectiveness. Some United States attorneys'
offices have scheduled more grand jury sessions to meet the
pressures of the Act.

e Training and Dissemination. Although some of the United States
attorneys' offices visited have distributed the Act and related
administrative materials, none has instituted formal training on
the provisions of the Act and only a few have produced local
instructional materials. This fact helps to explain the relatively
low level of familiarity with specific provisions of the Act
displayed by AUSAs in some study districts. Wwhile training and
dissemination efforts in the courts have been more widespread,
there continues to be variability in interpretation of various
provisions among all respondent groups.

In summary, it appears that in most districts, most of the principal actors v
are making efforts to comply with the Act. As one might expect, however, the
level of commitment to carrying out the mandate of the Act is not uniform
across districts nor across individuals within any one district. Moreover,
there are general areas in which substantial improvement might help bring
about full compliance.
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Impact on Civil Backlog ~ ; D e Given the above problems, many ASUAs simply treat the arrest-to~-indictment
period as a fixed 30-day interval. This, in turn, occasionally leads to one
of two practices which may be viewed as unintended consequences of the Act.
One is premature indictment before the full facts of the case are known or
before the entire case (involving all counts and all defendants) has been

- developed. The second is dismissal of the complaint prior to indictment,
which may be followed by reopening the case as a grand jury original.

The extent to which this practice occurs cannot be determined at this time.

When the Speedy Trial Act of 1974 was first passed it was feared that speedy
processing of criminal cases might adversely affect civil litigation, unléss
substantial resources were added to the judicial system, and this concern
continues to be widespread. Nevertheless, empirical analysis of historical
data collected by the AOUSC has failed to support those fears. Based onv”
this analysis, it appears that the increase in civil backlog is largely a
function of the recent increase in civil filings; it does not appear to he

a:5001ated Wlﬁﬁ ac§elerated criminal case processing. In gegera} we found : § R With respect to the indictment-to-trial period, judges, prosecutors, and
that current district speed is largely due to pre-existing district character- ‘ defense attorneys alike expressed concern over continued judge variability in

istics. Simply stated, the fastest civil courts have always been the fastest o 0T the use of exclusions. All parties cited narrow construction of the "ends of
C%V%l courts. MoFeover, Fhe fastest criminal courts are also the fastest ik o justice” provision as the major reason for continuing difficulties in securing
civil courts. This relationship appears not to be an effect of speedy trial ; °

continuity of counsel and adequate time for effective case preparation. On
! CoT the other hand, some respondents expressed the opinion that excessive use of
: continuances may also violate the spirit, if not the letter, of the statute.

but the consequence of long-standing mechanisms which condition the generally

fast or slow handling of cases--mechanisms that compose what has been described ] ;
as the "local legal culture."” See Chapter 6 for a detailed discussion of de e
this topic.) '

Finally, monitoring of excludable time poses a serious administrative burden
on both the United States district courts and United States attorneys'
. offices. Moreover, determination of compliance (i.e., calculating total
l calendar time for an interval less all non-overlapping excludable time) is

. - not a trivial task. Particularly in cases involving overlapping pre-trial
The excludable time provisions were designed, at least in part, to balance Y

; o ) , ; motions, documentation of excludable time and determination of speedy trial
the interest of the public in speedy trials with the right of the defendant -

: . s . # : time limits may require a great deal of effort.
to due process. In actuality, these provisions pose a number of adminis- g ;

trative problems, as described in Chapter 3 of this report.

Use of Excludable Time Provisions and Determination of Compliance

. o | ] Unintended Consequences
In general, we found that many prosecutors fail to rely on the exciudable v* i . 3

time provisions to achieve compliance with the arrest-to-indictment interval

due to the following: . ki

B R E A number of prosecutorial policies and practices are discussed in Chapter 5

s of this report, all of which mitigate the pressures of the Speedy Trial Act.
To the extent that these are direct responses to the Act, they may be viewed
as its unintended conseguences.

e lack of explicit exclusions for delays which prosecutors feel are
unavoidable in this interval; 3 -

e lack of familiarity with or disagreement over proper interpre- ’ o
tation of the provision governing excludable time in complex cases
[§ 3161(h)(8)(B)(iii)];

There is anecdotal evidence that speedy trial requirements have played a role
" e in the following:

; s o . e increased declination and deferral;
e avoidance of pre-indictment exclusions by prosecutors who fear

that since t@elr rquests for exclusions méy be denied by the i e reduction in the number and percentage of cases initiated by
court, the time required to request exclusions could be better oo - arrest:
spent in other ways; '

e,
==

N , . ; . : { e premature indictment;
e administrative burden associated with monitoring the use of i

excludable time and requesting exclusions from the court; and e pre-indictment dismissals, followed by indictment at a later

: . . . . = date; and
e lack of clear guidance as to the means of identifying, recording,

and notifying the court of excludable time occurring during this
interval.
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e downgrading of offenses and liberalization of plea negotiation
practices.

The perceptions of prosecutors and other respondents are partially supported
by analyses of secondary data and data from our Records Study component.
Clearly, however, many factors other than the Speedy Trial Act-~-including
local conditions and national law enforcement priorities--are exerting strongv
influence on these prosecutorial decisions.

Finally, it should be pointed out that several districts continue to use v/
waivers of speedy trial limits in the belief that they are a proper exercise
of defendants' constitutional rights. Generally, there is disagreement among
those whom we interviewed as to the legality of this practice.

POLICY IMPLICATIONS

Local Measures

We did not find a clearcut relationship between any single measure designed
to achieve compliance with the Act and actual compliance in the six site~
visited districts in our study. Nevertheless, we believe that the intricacyV
of the Act and the additional demands it places on prosecutors, court person-
nel, and investigative agents, require that current measures be strengthened
and that additional measures be adopted in order to achieve full compliance.
Continued and expanded efforts are needed in order to avoid not only the risk
of court~ordered dismissals once sanctions are in effect, but also policies
and practicgs which may be counter to the spirit, if not the letter, of the
law.

Local implementation effects might be strengthened by the following:

e Improved coordination between the United States attorney's office
and the court through:

- use of planning croups as ongoing coordinating committees; and

- increased information sharing, particularly with respect to
excludable time and action deadlines on individual cases.

e The development of more specific dissemination and training
materials on the Act's provisions in order to increase uniformity

in the interpretation of the Act.

- For judges, these materials would focus on the use of "ends of
justice" provisions.
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- For AUSgs,.the emphasis would be on the interpretation and use
of pre-indictment exclusions.

® Centralized and, where feasible, automated systems within both the

courts and United States attorneys' offices for monitoring compli-
ance. \

® Designation of individuals within both the courts and United

States attorneys' offices to perform speedy trial coordination
functions. ‘

° Care?ul assessment of local staffing policies and practices,
particularly with respect to the use of magistrates.

Department of Justice Initiatives -

Obv1ously( our findings also have implications for the Department of Justice
Clearly, increased dissemination of materials covering both interpretation oé
the Actfs provisions and application of these provisions would be helpful.

In particular, such materials might highlight the allowable exclusions in the
arrest-to-indictment interval and mechanisms for entering them in the ecord
of the case, thus clarifying the Department's policy on these matters.
Respondents have requested examples illustrating how to deal with common
proble@s pertaining to various types of exclusions. 1In addition, development
of moanoring forms, dissemination of information on successful management
strategies, and local or nationally focused training activities might be
helpfgl. Finally, continued technical assistance in the form of computerized
tracking systems and other case management techniques might assist tﬁe United
States attorneys' offices in managing the recordkeeping burden of the Act.

Changes in the Statute and/or Implementing Guidelines

In o?d?r to reduce some of the problems pertaining to the excludable time
Provisions, we would suggest the following:

® Congress consider incorporating in the Act specific exclusions
for the pre-indictment interval to provide prosecutors additional
flexibility and obviate the "dismiss-reopen" practice. These
might include:

. As this report went to press, a new version of that section of the
Un;?ed States Attorneys' Manual dealing with the Speedy Trial Act was dis-
seminated. This section addresses some of the concerns raised here.
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=~ reasonable delays in obtaining investigative and laboratory
reports in certain circumstances, 2.9., translations of
statements, transcripts of wiretaps, handwriting and finger-
pPrint analyses;

- reasonable delays in obtaining records subject to the Financial
Privacy Act;

- reasonable periods of time necessary to develop evidence of
conspiracies or continuing criminal activity through cultiva-
tion of cooperating defendants; and

- reasonable pericods of time necessary to negotiate deferred
prosecution or pre~-trial diversion arrangements.

® Clarification of excludable time provisions through:

- continuing refinement of implementing gquidelines, possibly
by a panel representative of all affected constituencies; or

- designation of and provision of authority to an agency to
promulgate binding regulations.

Although the Act is extremely intricate, we found little evidence that argues
for major structural change at this time. However, the need to consider
structural revisions may become significantly mure compelling once sanctions
are in effect and the defense bar has had the opportunity to move for dismig-
sals. Under these circmstances, an inordinate amount of time may be spent
not only in identifying and recording exclusions and calculating net time,
but alsc in litigating motions for dismissal. This may provide stronger

justification for legislative action to simplify the excludable delay provi-
sions of the Act.

In addition to providing additional pre~indictment exclusions, other statutory
refinements might include:

® clarification of provisions relating to the practice of pre~indict-
ment dismissal followed by indictment at a later date;

e clarification of the way in which § 3161(d)(2) and § 3161(h)(6)
apply to superseding indictments, including clarification of the
distinction between "old" and "new" charges and its implications
for speedy trial intervals; and

® reconciliation of Department policy with respect to court appro-
val of deferred prosecution agreements and the wording of the

§ 3161(h)(2) exclusion intended to cover these agreements.

Chapter 7 of this report amplifies these policy implications.
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1.0 INTRODUCTION

This report presents the results of the Speedy Trial Act Impact Study
conducted by Abt Associates Inc. under the sponsorship of the Federal Justice
Research Program of the Office for Improvements in the Administration of
Justice. The purpose of the study was to examine the "impact of the imple-
mentation of [the Speedy Trial Act of 1974 (gs amended in 1979)] upon the
office(s] of the United States attorney(s]." The report includes findings
from three study components: a survey of cases recently processed in 18
United States attorneys' offices; intensive site visits to six districts:

and a secondary analysis of data gathered by the Administrative Office of the
United States Courts (AOUSC).

1.1 Background

The Speedy Trial Act of 1974 was intended to address the related problems of
delay in the handling of federal criminal caseg and of commission of crime by
persons released pending trial of those cases. As stated in the preamble,
the purpose of the legislation was "to assist in reducing crime and the
danger of recidivism by requiring speedy trials and by strengthening the
supervision over persons released pending trial." To achieve the speedy
trial goal, the statute codified "two extremely important and innovative
concepts: an enforceable public right to speedy trial, independent of the
defendant's rights and wishes...[and]...an exzensive program for research and
planning" during a four-year phase-in period.

The public right to a speedy trial was embodied in time limits (to be progres-
sively narrowed over the four-year period) within which arrested persons must

Tpub. L. 96~43, § 9(e).

2Title I of the Act addressed the speedy trial issue; the question of
release pending trial was the subject of Title II of the Act. This study
addresses Part I of the Act only.

3Preamble, Pub. L. 93-619.

4Richard S. Frase, "The Speedy Trial Act of 1974," The University of
Chicago Law Review 43 (Summer 1976): 669.




be inujcted and all defendants indicted must be arraigned and brought to
trial. The final time limits were to be 30, 10, and 60 days, respectively.
These time limits were to be triggered automatically without any demand for
trial by the defendant. The Act specified a number of "excludable delays"
which could be taken into account to extend these time limits. It also
provided courts with the authority to grant continuances which were found to
be "in the ends of justice." Finally, the Act provided for dismissal of
charges on motion of the defense should any time limit be exceeded. The
dismissal sanction was to be effective June 30, 1979.

The research and planning program was to be carried out during the phase-in
period. The courts were to study the problem of delay, compile comprehensive
statistics on case processing, make recommendations for statutory and pro-
cedural changes, and submit requests for additional resources required to
achieve compliance with the final time limits.

In August 1979, shortly after the sanctions went into effect but before any
dismissals had occurred, Congress amended the Act with passage of the Speedy
Trial Act Amendments Act of 1979 (Pub. L. 96-43). BAmong the major amendments
were the following:

e suspension of the dismissal sanction until July 1, 1980;

e merger of the 10-day indictment-to-arraignment and the
60-day arraignment-to-trial limits into a single 70-day
indictment-to~trial period;

e establishment of a 30-day minimum from the defendant's
first appearance through counsel to trial;

o clarification and broadening of certain excludable delay
provisions, notably those for filing and consideration of
pre-trial motions and "ends of justice continuances" in
both the pre-indictment and post-indictment intervals; and

e amendments to the provisions relating 50 the extension of
time limits due to judicial emergency.

1'I‘he intervals may be triggered and terminated by a number of other
events. FPFor a full discussion, see Chapter 3.

2For a detailed discussion of the amendments and the rationale for
these changes, see U.S. Congress, House, Speedy Trial Act Amendments aAct of
1979, H. Rept. No. 96~390 to accompany S. 961, 96th Cong., lst sess. (Washing-
ton, D.C.: Government Printing Office, 1979).
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In addition to these substantive modifications, the Amendments added a

number of reporting reguirements. Among them was a report to be submitted by
the Department of Justice to include:

(1) the reasons why, in those cases not in compliance, the excludable
time provisions of the Act, enumerated in § 3161(h) have not been
adequate to accommodate reasonable periods of delay; '

(2) the nature of the remedial measures which have been employed
to improve conditions and practices in the offices of the United
States attorneys in districts with low compliance records and the
practices and procedures which have been successful in those with
high compliance records;

(3) the additional resources which would be necessary for the offices

of the United States attorneys to achieve compliance with the
time limits;

(4) suggested statutory and procedural changes which the Department
of Justice deems necessary to further improve the administration
of justice and meet the objectives of the Act; and

(5) the impact of compliance with the time limits upon the litigation
of civil cases by the offices of the United States attorneys and
the rule changes, statutory amendments, and resources necessary

to assure that such litigation is not prejudiced by full compli-
ance with the Act.

The Spee?y Trial Act Impact Study was designed in response to this Congressional
mandate. In addition to addressing the five topics listed above, it

focuses on a sixth issue which is implied in § 9(e)(4) of the Amendments Act:
the impact and unintended consequences of compliance with the Speedy Trial

Act of 1974, as amended, on the administration of criminal justice.

1.2 Study Components

T@ree distinct but interrelated approaches were used to address these objec-
tives. Each of these study components is described briefly below. For a
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1This study, coupled with U.S. Department of Justice, "Department of
Justice Implementation of the Speedy Trial Act of 1974 (as amended 1979),"
Report to the United States Congress: No. 1, Washington, D.C., January 1980,
is intended to fulfill these reporting requirements.

2 .
The Speedy Trial Act of 1974, as amended, is hereinafter referred to as
"the sSpeedy Trial Act" or "the Act."




more detailed discussion of study methodology, we refer the reader to
the technical appendices.

1.2.1 Survey of Case Records (Records Study)

The Records Study component was designed to provide detailed information on
the processing of criminal cases within a representative sample of United
States attorneys' offices. More specifically, the Records Study, apart from
identifying offices which might be experiencing serious compliance problems,
was to provide empirical answers to the following questions:

. What is the incidence of compliance since passage of the 1979
Amendments?

e What characteristics distinguish cases which fail to comply from
those which comply with the limits? For example, does the type of
offense charged or the number of defendants involved affect
compliance?

e What types of exclusions are utilized in order to achieve com-
pliance?

e What characteristics distinguish high compliance from low com-
pliance offices?

e What activities or events that are currently non-excludable
cause delay in case processing?

In order to address these questions, assistant United States attorneys (AUSAs)
in 18 offices were asked to complete record forms for all defendants whose
cases were initiated between November 1, 1979 and December 31, 1979. The
offices were selected to be representative of all offices relative to the
volume of criminal cases, level of compliance with the Act, and magnitude of
civil backlog. Table 1.1 displays the list of participating offices.

Extensive on-site monitoring was conducted in order to insure that the record
forms were completed in a timely manner. In addition, each form was checked
against court-supplied docket sheets to validate the accuracy of kev infor-
mation. Finally, a variety of analytic methods were employed to answer the

1It should be noted that AUSAs did not necessarily complete all the
forms personally. In some offices, forms were completed by on-site clerks or
legal assistants in the United States attorney's office; in other sites Abt
Associates staff members were instrumental in gathering necessary data from
available records and personal interviews,
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Table 1.1

UNITED STATES ATTORNEYS' OFFICES PARTICIPATING

IN THE RECORDS STUDY

Low Complianceb Medium Compliance

High Compliance

: : '
I
l l |
Volume of | Low | High | Low | High I Low | High
Criminal | Civil c | Civil | Civil | Civil | Civil | Civil
Cases } Backlog } Backlog : Backlog | Backlog | Backlog | Backlog
| [ |
| | ] | i |
Fewer | Indiana N.| North | Texas E. | Arkansas | New IWisconsin
than I | Carolina | | W. | Magxico | W.
20 AUSAs | | E. l I I I
| l l l | I
I l | I T |
20-50" | Florida S.| Massa- | Ohio S. | Colorado | South | Missouri
AUSAs } : chusetts : | | Carolina | W.
I l I
l l l | i [
More thaa l [I1linois N.| New Jersey| California| |
50 AUSAs " | INew York E.| | C. | |
| |INew York S.]| | ! I
| |Washington, | l | I
| | D.C. I I ! |
| | I I I

a .
The number of AUSAs is taken to reflect the volume of criminal cases

b

within the office.

Level of compliance was measured in terms of average overall compliance

with respect to the final speedy trial time limits for the period begin-

ning July 1, 1978 and ending June 30, 1979.

Ceivil backlog was estimated from the percentage of civil cases pending
for three years or more in each district as of July 1, 1979.

d

All six of these offices were included in the study.
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above questions. A full description of the sampling design, instrumentation,
data collection and analytic techniques utilized for the component may be

found 1n Appendix A.

1.2.2 District Approaches to Achieving Compliance

The District Approaches component of the study was based on intensive 1inter-
views carried out by senior Abt Associates' staff members with selected
respondents 1in six districts. The districts were chosen on the basis of
three variables: volume of criminal cases; level of compliance with the Act;
and magnitude of civil backlog. For each of three district sizes, one
district was selected from among those high in compliance and low in civil
backlog, while another was chosen from among those low in compliance and high
in civil backlog. Within strata, districts were selected to be representa-
tive of the range of types of cases processed.

The six districts are displayed in Table 1.2. As can be seen, two of these
districts-~Northern Illinois and New Jersey--participated in both the Records
Study and District Approaches components. It should be pointed out that

given the high levels of compliance nationally, the difference between high
and low compliance districts 1s not dramatic. For example, while 99.6

percent of the defendants in Middle Georgia were processed within final

speedy trial limits, 85.6 percent of.the defendants in the Western District
of New York were also processed within those limits according to the AOUSC
figures for the year ending June 30, 1979. While the gap for the medium-sized
and large districts was somewhat wider, one still might not expect marked
differences among these districts in their approaches to achieving compliance.
In fact, we reach that conclusion in Chapter 4.

The purpose of this component was to describe the implementation of the Act
fully and from multiple perspectives 1n order to identify either statutory or
procedural changes which might facilitate compliance and further the ends

cf justice. Interviews were conducted with respondents in the United States
attorneys! offices, district courts, investigative agencies, and defense
bars. 1In all, approximately 90 interviews were conducted. Table 1.3 lists
the key respondents for the District Approaches analysis and identifies the
1ssues that were addressed by each.

Interviews were guided by topic agendas keyed to the major research questions.
Site teams were responsible for obtaining adequate information on each topic,
but because of variations among the respondents and specific information
required from each, team members determined the specific questions to be
asked. Appendix B contains a more detailed description of the methodology
used for this study component, including a summary of the topic agendas

utilized.
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Table 1.2

CHARACTERISTICS OF THE SIX DISTRICTS INCLUDED
IN THE DISTRICT APPROACHES STUDY

B I l
District? City ; Compliance | Backlog
= ¥
Smaél ia (Middl | |
eorgia (Middle) Macon i
New York (Western) Buffalob : E;gh : g?gh
Rochester | l
| I
Medium : ;
Missouri (Eastern) St. Louis | High | Low
- Pennsylvania (Western) Pittsburgh | Low | High
Erie | |
l |
l l
Large | |
New Jersey Newark | Medium® |  Low
Trenton | l
o Camden | |
Illinois (Northern) Chicago | Low | High
l |

a . . . .
High compliance districts are listed first within size
strata.

b The central office is listed first.

o . . . .
No large district was high in compliance.

Both compliance and civil backlog measures were based on AOUSC data for
the year ending June 30, 1979.




Table 1.3

ISSUES TO BE ADDRESSED BY KEY RESPONDENTS

IN THE DISTRICT APPROACHES STUDY

| | | | | &
| | | R
| | | l&s 15 °
| | | >3 1850
g | | | 1§° 18538
S 1 1. 1854883
5.0 | g 19 E%'U s
“E g |3 | 2 18 2861 &F
28l as |l Sl 28 luidluEs
o S 3 5 E 0 0 G o
291 %3 | el | E2 1838 0l g LE
3558 1°88 ) 98 B ETg
| [ I l l
U.S. Attorney's Office l | | | |
U.S. Attorney X | X | X D ¢ I X I X
Assistant U.S. Attorneys ] ! | ] |
-Chief, Criminal Division X | X | X | X | | X
-Chief, Civil Division ] ¢ | X | X |
—Chief, Other Criminal X X I X | X | | X
Divisions | ] | I |
—Other AUSAs within X I X | X | X ! | X
Criminal Division | | | | |
Coordinator of Records/ X | X | X D ¢ | |
Dockets | | | [ |
Speedy Trial Coordinator X | X | X I X | | X
i I I I l
U.S. District Court | | | ! !
Chief Judge and Other Judges X | X X | X | | X
Magistrate(s) | X | X | X | X | X
Clerk of Court X | X I X | X ] X | X
Chief Federal Probation X I X | X | X | I X
Officer | | | I |
Federal Public Defender X | | I X l I X
Speedy Trial Coordinator X | X | X | X l | X
Pre-trial Service Agency Ch. X | X | X | X | | X
U.S. Marshall X | X I X | X l ¢
| l I | I
Others b I | | | l
Special Agent in Charge X | x | x | x | | X
Reporter for the X [I.:¢ | X T ¢ I X | X
Planning Group | l | | |
Private Attorney-Criminal X | l | X I | X
Private Attorney-Civil I | | X D G
Public Defender (CJA) X | f | X | [ X
I | l | l

aOnly in Northern Illinois

bFBI, DEA, others as identified by district
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1.2.3 Impact of Speedy Trial Compliance on Civil Backlog (Civil Backlog Study)

One of the goals of the study was to examine the possibility that the resources
required to accelerate criminal case processing have been withdrawn from

civil cases, causing increased delay in their processing. To measure the
impact of speedy trial compliance on the age of cases in the civil backlog, a
model was constructed which described the relationship between each dis-~
trict's civil processing time and the changes which had occurred in its
handling of criminal cases in the preceding year. The model incorporated
information about the types of civil and criminal litigation, the history of
district differences in civil case processing prior to the Speedy Trial Act

of 1974, the size of the jurisdiction, and the parties to the case.

Data were analyzed for each civil case pending in the United States district
courts from June 30, 1974 to June 30, 1979, and on each criminal case from
June 30, 1972 to June 30, 1979. Several measures of the speed of criminal
processing were computed in each district and year. These measures were
statisti&ally adjusted to account for differences in the composition of
criminal caseloads in the districts, and changes in composition over time.
With the implementation of the Speedy Trial Act, some districts moved to
accelerate their criminal case processing. In others, where processing was
already rapid before the Act, there was less difference. A regression
analysis was used to measure the effect on the age of pending civil cases of
the criminal acceleration experienced by the districts under the Speedy Trial
Act. The statistical models of case length were then used to estimate actual
changes in civil delay which would be associated with varying degrees of
criminal acceleration in an "average" district.

1.2.4 Summarv of Study Components

Table 1.4 below summarizes the manner in which each component of the study

was designed to address the six study issues. As can be seen, the District
Approaches component was the broadest in scope; the Civil Backlog component
was the narrowest.

1.3 Organization of this Report

In the chapters which follow, we summarize findings from all three study
components. Chapter 2 describes current levels of compliance and the

1In some instances we also use secondary data to supplement the discussion.




Table 1.4

ISSUES ADDRESSED BY THREE SUB-STUDIES

I [
Records | Civil Backlog | District
Issues Study | Study | Approaches

I |
i I

(1) Reasons for non-compliance X | | X

(2) Remedial measures X | | X

(3) Resources needed to achieve | X I X
compliance | |

(4) Recommended changes in J ] X
guidelines/statutory amendments | |

(5) Impact of Speedy Trial Compliance | X I X
on civil backlog | l

(6) Impact and unintended conse- X f | X
quences on the administration ] |
of criminal justice | ]
! |

characteristics of districts and cases which affect compliance with speedy
trial time limits. Chapter 3 describes the use of excludable time provisions
designed t» tailor the time limits to the particular circumstances of cases,
as well as the problems associated with the interpretation and use of these
provisions. Together these chapters, which draw upon Records Study and
District Approaches data, address the first objective of the legislative
mandate: to describe the reasons why, in those cases not in compliance, the
excludable time provisions of § 3161 (h) have not been adequate to accommodate
reasonable periods of delay.

The fourth and fifth chapters describe district responses to the requirements
of the Act. Chapter 4 describes direct, affirmative actions designed to
reduce case processing time. These include planning, coordination, monitor-
ing, and effective resource utilization. Chapter 5 describes a number of
prosecutorial policies and practices which may mitigate speedy trial pres-—
sures and thus help to achieve compliance. BAmong these are changes in case
priorities, arrest and indictment policies and practices, and disposition
strategies. To the extent that these are adopted in order to achieve compli-
ance, such mechanisms may be described as unintended consequences of the Act.
These chapters, which are based primarily on the District Approaches compo-
nent, address the second and sixth objectives of the study: to describe the
nature of the remedial measures used in the offices of the United States
attorneys to achieve compliance as well as the unintended consequences of the
Act.
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Chapter 6 explores the fifth study objective: an examination of the impact
of speedy trial compliance on civil litigation. Based on data from the Civil
Backlog component, this chapter attempts to identify the reasons for the
recent increase in civil backlog.

Finally, Chapter 7 draws upon all the information presented in the preceding
chapters in discussing the policy implications of the study. Thus, Chapter 7
addresses the third and fourth objectives: to describe the changes required
in the statute or implementing guidelines necessary to achieve compliance
together with resource implications.

We have included a copy of the Speedy Trial Act of 1974 (as Amended 1979) in
Appendix E.
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2.0 COMPLIANCE WITH SPEEDY TRIAL TIME LIMITS

period between arrest of an individual and filing of an indictment against
that person (defined as Interval I); and the period between indictment of the
defendant and commencement of trial (defined as Interval II). This chapter
reports levels of compliance with the Interval I and Interval II time limits

of the Speedy Trial Act based on analysis of the data from our Records Study.

The Records Study had two pPrimary goals:

(1) To estimate the number and proportion of current cases that
would be dismissed if sanctions were imposed; ang

(2) To describe those cases that would be dismissed, in order to
assist in forming recommendat ions for further statutory
amendments and procedural modifications.

The Records Study was unique in several ways. It was the first systematic
study of cases pProcessed in their entirety under the act as most recently
amended. Moreover, the study furnished several types of information not
available from such Sources as the Speedy Trial Act Reports published by the
Administrative Office of the United States Courts (AoQusc). Tt examined all
cases covered by the Act, including arrest cases dismissed pre-indictment
which are not Feported to the aousc. The study also attempted to identify
those activities not now excluded by the Act which consume significant
amounts of Processing time. Finally, the study applied a uniform standard
for compliance, as described below.

As discussed in Chapter 1, the Records Study assembled data on all cases
initiated between N?vember 1 and December 31, 1979 in 18 United States
attorneys' offices. The figures reported here are based on case records
updated through May 1, 1980.

1The analyses reported here incorporate data from follow-up activities
conducted after an earlier report, dated April 15th, 1980.

2In the remainder of this chapter, we define the term "case" to mean
a single defendant even when more than one defendant is named in an indictment.
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Before compliance can be measured, the Act must be interpreted so as to

define compliance. As we shall describe in subsequent chapters, there is

considerable disagreement within and among districts on a number of provi-
sions of the Act. Given this disagreement, it is almost impossible to

predict how an individual judge will rule when confronted for the first time
with a motion for dismissal pursuant to the sanctions of the Act. However,
we do believe that once sanctions go into effect and case law emerges, the
disparity in interpretation now apparent will be reduced. The Guidelines and
Model Plan prepared by the Judicial Conference of the United States appear
to us to be the best available prediction as to the ultimate consensus on the
meaning of the Act. 1In addition, they constitute the only comprehensive
interpretation of the Act with nationwide legitimacy. Therefore, we have

chosen to define compliance as adherence to the time limits of the Act as
interpreted by the Judicial Conference Guidelines.

It should be pointed out that in order to determine compliance for each case
exceeding the applicable speedy trial time limits, Abt Associates staff
members attempted to identify any period of time which woyld be "automati-
cally"” excluded under the Judicial Conference Guidelines. All such time
periods were credited, whether or not there was a written record of the event
in the case file or the relevant exclusion had been credited by the court.
Thus, the compliance estimates reported reflect what would happen if personnel
in both the courts and United States attorneys' offices were thoroughly
familiar with the intricacies of the excludable time provisions when dealing
with motions for dismissal. We believe that this approach is valid since it

represents what is most likely to happen when assistant United States attorneys

(AUSAs) are actually confronted-with the possibility of case dismissals on

speedy trial grounds. Under these circumstances, we expect that every effort

will be made by the prosecution (and the court) to identify excludable
periods of time available in the record of the case. Many of these will be

automatically excludable whether or not the AUSA was aware of them at the
time they occurred.

Judicial Conference of the United States, Committee on the Administra-
tion of the Criminal Law, "Guidelines to the Administration of the Speedy
Trial Act of 1974, As Amended," December 1979 revision; and Judicial Confer~
ence of the United States, Committee on the Administration of the Criminal

i
Law, "Model Statement of Time Limits and Procedures for Achieving Prompt -
Disposition of Criminal Cases," December 1979.

AL %

All court ordered "ends of justice"™ continuances were also used in
determining compliance, although we were not able to ascertain whether the
court had set forth in the record of the case its reasons for finding that

1
the ends of justice outweigh the best interest of the public and the defend-
ant in a speedy trial as required by the Act.

P

Some of these exclusions were in fact recorded. Others were recog-

nized in open court, but not readily available from court dockets and case
files,
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On the other hand, our estimates are based
case processing procedures were employed.

Jnited States attorneys' offices, district
modify case processing methods in response

Given improved case management techniques, compliance levels may not only
reach but exceed these estimates. Compliance levels may also be adversely

affected, depending on how defense counsel react to the opportunity for
speedy trial dismissals.

on what would happen if current
It is impossible to predict how
courts, and defense counsel will
to the imposition of sanctions.

Aprendix A provides a detailed discussion of the collection
these data. Briefly, AUSAs were asked to complete forms on all of their
cases initiated during the sampling period. Relevant dates were validated
from court docket sheets collected by mail and through site visits during
February and May, 1980. Excludable time was identified through telephone
calls to court docket clerks and AUSAs for all cases where sufficient exclud-
able time to make the case compliant did not appear on the docket sheet.

calculation of all relevant time periods for each case was carried out by
computer and was checked by manual calculation.

and analysis of

The

In the sections which follow, we estimate the probability of compliance of
those cases that were still pending when data collection ceased, and we
compute national estimates of the numbers of compliant cases based on our
sample of 18 districts. We also describe the probable reasons for noncom-
pliance of those cases which were known to have exceeded the Interval I or

Interval ITI time limits. Finally, we explore district level variation in
compliance with the Interval I and Interval II limits.

2.1 National Estimates of Compliance

During November and December of 1979, the 18 United States attorneys' offices
which participated in our Records Study initiated cases against 1351 defend-
ants. Nineteen of these defendants no longer belong in the study. Most of
these 19 cases have been transferred out of a study district under Rule 20 of
the Federal Rules of Criminal Procedure. We were unable to obtain full
information on another 27 defendants. This left a total of 1305 defendants
for whom compliance estimates could be computed. Seven-hundred-and-fourteen
of these defendants were in cases initiated by arrest and these defendants
were included in our analvsis of Interval I compliance.
of the arrested defendants were later indicted;

indicted without saving been arrested first.

A large percentage
other defendants were

In all, a total of 1103 defend-

ants entered Interval II and were included in our analysis of the 70-day time
limit.

We use this term broadly to cover all cases entering the indictment-
to~trial period through indictment, information, or other means.
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not be determined directly. To arrive at an estimate of the compliance rate
which would eventually be attained when the last cage was terminated, we
employed a statistical model similar to that used by actuaries to estimate
life expectancies based on death rates in populations some of whose members

average of compliance rates computed in each of the 18 sample districts by
the actuarial method. When constructing the sample, large districts (those
with more than 50 AUSAs) were automatically included. Smaller districts
were randomly selected from Strata composed of districts with similar levels
of past compliance, similar civil backlogs, and similar numbers of AUSAs.
This meant that our sample had a disproportionate share of defendants from
some types of districts, pParticularly large districts. The standard statis-
tical correction for disproportionate Lepresentation is to apply weights to
the sample defendants in such a way that the weighted sample totals become
proportional to the national number of defendants. The national compliance
rates for Intervals I and IT were, therefore, computed by weighting the data
from each sample district in proportion to the total number of defendants
contributed by_that district and others like it to the national total number
of defendants.

2.1.1 Compliance in Interval I

Table 2.1 shows the numbers of defendants disposed within and outside the
30-day time limit invoked by arrest. Only 36 of the 714 cases in the Interval
I sample were still pending when data collection ended, and over a third of
these (13 of the 36) were known to be noncompliant. Thus the compliance

1For more detail on this procedure, see Appendix A.

2The formula used was:

ns

W, = =

s Ns

where ws = the weight for District s,
n = the number of Interval I (or II) defendants in the stratum
s ) .
that district s comes from, and
NS = the total number of Interval I (or II) defendants in the

United States.
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estimates for this interval were based on 691 defendants with known outcomes
(678 terminated and 13 pending but known noncompliant) and 23 pending cases

for which compliance was unknown. When the statistical model was applied to
these cases and the results were weighted according to the stratification.of
the national sample, an estimated six percent of the defendants who experi-

enced Interval I were not processed in compliance with its limits.

Table 2.1

a
SAMPLE SIZE FOR COMPLIANCE ESTIMATES, INTERVAL I

Net Age of Case
1-30 days | Over 30 days | Total
l I
Number of'Defegdants 641 | 37 I 678
in Terminated Cases ; ;
Number of.Defendants 23 | 13 : 36
in. Pending Cases { l
TOTAL 664 l 50 | 714
| |

aInsufficient data: 21 defendants (3 percent of total)

2.1.2 Compliance with Interval II

Under the amended Speedy Trial Act, 70 days are allowed between the filing

of an information or indictment and the beginning of trial. Since most cases
are terminated by guilty pleas rather than trials, the interval agtually
measures time to disposition of the case in district court, by trlalf plea,

or dismissal. Table 2.2 shows the numbers of cases in our sample which were
terminated or pending at the end of our data collection period. O? the 1126
defendants in our sample who experienced an Interval II, 1103 provided
sufficient usable data to permit an estimation of whether their cases would
comply with the 70-day limit. Nine-hundred-and-forty-seven of these cases

had in fact been disposed by the end of data collection. BAnother 28 were
still pending, but had already exceeded the 70-day limit, and were presumably
noncompliant. The national estimates of compliance with Interval II werg

thus based on 975 defendants whose compliance status was known (94? termlnéted
and 28 pending but known noncompliant) and 128 whosg ?ases were still ggnd%ng
and might possibly be completed within the 70-day llmlt.. When Fhe staulsglcal
model was applied to these cases and the results were weighted in proportion
to the sizes of their strata, we estimated that eight percent of a}l.cases
experiencing an Interval II would fail to comply with the 70-day limit.
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Table 2.2

SAMPLE SIZE FOR COMPLIANCE ESTIMATES, INTERVAL i

Net Age of Case
1-70 days | Over 70 days Total
l
Number of.Defendants 900 | 47 | 947
in Terminated Cases ; {
Number of'Defendants 128 | -8 | 156
in Pending Cases ; %
TOTAL 1028 ] 75 | 1103
l |

qrnsufficient data: 23 defendants (2 percent of total)

2.1.3 Total Compliance

The total number of cases which failed to comply with either the Interval I
or Interval IT time limit is slightly smaller than the sum of the respective
noncompliance rates because a few cases exceeded both limits. According to
our weighted data, approximately one-third (35 percent) of all deféndants
nationally experience an Interval I. As calculated above, approximately

6 percent of these take longer than the 30-day period allowed by the Act.
Multiplying 6 percent by 35 percent gives 2 percent of all defendant§ w?o can
be expected to fail at this juncture. Prosecutors are expected Fo dismiss 16
percent of the compliant Interval I defendants voluntarily, leaving a total
of 28 percent of all defendants to start Interval II after having completed
Interval I. Multiplying the 8 percent noncompliance rate for this group‘by
the 28 percent of all defendants who are in the group, we find another.Z
percent of defendants who will have complied with Interval I but not with
Interval II. Finally, a similar calculation gives 5 percent of all defend-
ants who skip Interval I and fail to comply with Interval II. Altoggther, 9
percent of all defendants are estimated to fail at some point in their path
through the system.

1This estimate was made by applying the sampling weights to the per-~
centage of all cases initiated by arrest in the 18 Records Study districts.
According to AQUSC data for the year ending June 30, 1979, 32 percent of the
cases filed were initiated by arrest. The fact that our estimate is slightly
higher is probably due to the fact that cases dismissed pre-indictment are
typically not reported to AOUSC and thus not included in AOUSC counts.
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2.1.4 Comparison with Earlier Estimates

In summary, compliance levels for Intervals I and II were found to be approxi-
mately 94 percent and 92 percent, respectively, while overall compliance was
found to be 91 percent. 1In an earlier edition of the present report, esti-
mates based on 689 defendants completing Interval I (plus 55 whose cases were
still pending) indicated that as many as 11 percent might ultimately fail to
comply in that interval. At the time that report was prepared, fewer than

60 percent of the defendants who had begun Interval II had finished it. On
the basis of those cases it was estimated that as many as 15 percent of the
defendants might ultimately fail to comply with the 70-day limit.

The main difference between the earlier estimates and those reported here may
be attributed to the procedures applied to the large number of pending cases
in the earlier analysis. Given the time constraints of the earlier report,
it was not possible to pursue excludable time for pending cases beyond what
was ‘reported by our respondents and what was available on docket sheets. As
discussed in the earlier report, it was clear that our respondents and the
docket sheets tended to underreport excludable time. For the current report,
a great deal of effort was devoted to identifying excludable periods of time
which could be used to bring defendants into compliance. We attempted to
include all exclusions permitted by the Judicial Conference Guidelines in the
calculation of compliance. Our staff sought out every permissible event on
the docket or elsewh?re in the case record on which a legitimate exclusion of
time could be based. As a result, a large number of cases which initially
appeared noncompliant were actually found to be completed within the time
limits specified by the Act. In Interval II, for example, 70 percent of the
defendants whose cases lasted more than 70 calendar days were found to comply
through the use of excluded time.

In interpreting these results, it is important to recall once again that
practices for recording and computing excluded time are not now uniform among
districts. The rules we have used reflect our prediction of the interpre~
tation of the Act most likely to be used in the future; however, as more case
law accumulates in response to dismissal motions, some of the assumptions on
which we based our estimates may be invalidated. Our calculations are

also based on a detailed knowledge and understanding of these rules, assuming
that heightened familiarity with the Act will be achieved with further
experience under the dismissal sanction.

On the other hand, with the imposition of sanctions, prosecutors, defense
counsel, and the courts may change their policies and practices. For example,
United States attorneys' offices may institute improved case monitoring

1We also disallowed those exclusions reported by our respondents which
ware based on a misunderstanding of the Act.
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techniques, while defense council may find it to their clients' advantage to
change motion and plea strategies in ways which increase the probability of a
dismissal on speedy trial grounds. Our data do not allow us to speculate
about how such administrative and strategic shifts may affect either the
outcome of cases or their degree of compliance with the Speedy Trial Act.

2.2 Reported Reasons for Noncompliance

Table 2.3 displays the reported reasons for Records Study cases failing to
meet speedy trial limits. These reasons were supplied by AUSAs and/or
staff in the court clerk's office in response to probes by Abt Associates
staff members. As can be seen, for a large number of noncompliant cases
(18 or 36 percent in Interval I and 17 or 23 percent in Interval II), no
reason was available. In a small number of these cases, the relevant AUSA
was no longer on staff or the records were no longer available. Thus, even
though there may have been a reason, it could not be ascertained. 1In the
majority of these cases, however, respondents simply could not pinpoint the
reasons for delay. Without the threat of sanctions, several of these cases
simply exceeded the time limits due to lack of monitoring and timely sched-
uling. We do not know if any of these cases exceeded the time limits due to
lack of sufficient resources.

For Interval I, the most common reason cited involved delay in arranging for
deferred prosecution (pre-~trial diversion). During the course of our follow-
up efforts, deferred prosecution agreements appeared to pose a number of
problems. Under § 3161(h) (2), the Act provides for the exclusion of "any
period of delay during which prosecution is deferred by the attorney for

the Government pursuant to written agreement with the defendant, with the
approval of the court, for the purpose of allowing the defendant to demon~
strate his good conduct."™ Some believe that this provision refers to general
court-wide approval of an established pre-trial diversion program which makes
use of the probation services of the court. On the other hand, others
interpret the provision to mean that the court must approve access of specific
individuals to a pre-trial program. The Department of Justice opposes the
latter interpretation as a matter of policy, since it is viewed as an intru-
sion on p&osecutorial discretion and a violation of the separation of powers
doctrine. Instead, the Department recommends that prosecutors reguest

"ends of justice" continuances in such cases. If it is Congress' intent

that deferred prosecution agreements be automatically excluded, rather than

1A related group of cases, those dismissed in Interval I for speedy
trial reasons, is discussed in Section 5.4.

2United States Attorneys' Manual, Title 9, Criminal Division, Chapter 17,
p. 16, April 1, 1980.
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Table 2.3

REPORTED REASONS FOR NONCOMPLIANCE WITH INTERVALS I AND II

Reason

Deferred prosecution agreement not
completed in time

Failure of court to rule on requested
"ends of justice" continuances or to rule
on other motions within 30 days

Low priority case/case overlooked

Court calendar/court congestion/judicial
emergency

Unavailability of counsel/change in
counsel or prosecutor

General case complexity
Cooperating witness
Protracted plea negotiation
No reported reasons

Other

Total noncompliant cases

|
Number of |  Number of
Noncompliant | Noncompliant
Defendants | Defendants
Interval I | Interval II
|
l
|
17 | 3
l
l
l 5
l
l
l
2 l 4
l
| 16
I
l
2 l 8
l
l
| 5
l
2 I
l
2 | 6
|
18 I 17
l
7 | 10
—- | —_—
l
50 | 74
|
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being subject to judici?l discretion, some clarification of the wording of
§ 3161(h) (2) is needed.

There may be an additional problem in establishing such agreements. While
time necessary to set up g deferred prosecution under the Narcotic Addict
Rehabilitation Act (NARA)™ is excludable under § 3161(h) (1) {B), there is no
comparable exclusion for the more common deferred prosecution cases w! ich do
not involve NARA. Districts handle this issue in different ways. Several
cases known to be noncompliant with the Interval I clock in one district were
dismissed after delays in establishing deferred prosecution agreements caused
the case to exceed the Interval I time limits. In another district we found
that instead of dismissing such cases, a waiver of speedy trial rights was
signed by several of the deferred prosecution defendants. In a third district
we found extensive use of § 3161(h) (8) continuances to make such cases
compliant.

It is not clear to us whether there are inherent problems in setting up

deferred prosecution agreements, or whether AUSAs simply give very low

priority to deferred prosecution cases. One might conceivably argue that

such cases are not significant cases, in that they frequently involve

less serious offenses. On the other hand, assuming deferred prosecution

represents a useful alternative to full-scale prosecution or outright dis-

missal, it might be desirable to provide an autcmatic exclusion for some 3
period to cover the negotiation of deferred prosecution agreements.

The other reasons included: (1) unavailability of counsel or change in
counsel requiring additional preparation time for which no "ends of justice"
continuance was requested; (2) delay involved in developing a cooperative
witness; (3) protracted plea negotiations; and (4) low priority. The fourth
reason is generally supported by our on-site interviews. According to
respondents in our six District Approaches sites, the Speedy Trial Act
encourages increased selectivity; borderline cases may be dropped if they
cannot be developed guickly or if resources must be diverted away from more
important cases to meet the statutory deadline for indictment.

The first reason for delay would seem to be what was intended by Congress in

§ 3161(h) (8) (B) (iv) which allows continuances in the "ends of justice" if

failure to grant such a continuance would "deny the defendant reasonable time :
to obtain counsel [or] would unreasonably deny the defendant or Government g

1In a relatively small number of cases where written notification of a i
deferred prosecution agreement was given to the court without asking for
court approval and where no "ends of justice" continuance was reguested, we
treated the relevant time period as excludable in anticipation that some
accommodation between these two positions would occur.
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continuity of counsel...." Delay involved in develo?ing a cooperative
witness 1s not as clearly covered under §3161(h) (8). Finally, plea
negotiations are not covered by the Act, with the exception of delay
resulting from consideration by the court of a proposed plea agreement

[§ 3161(h) (1) (I)]. Plea negotiations pose special problems for the prose-
cutor because negotiations are often lengthy and may fall through unexpect-
edly, For example, the prosecutor may be caught unprepared if the defense
rejects a plea offer on the last day of an interval. Such delays may cause
the prosecution to resort to a last minute grand jury presentation. There-
fore, to prepare in advance, the prosecutor must either seek a § 3161(h) (8)
exclusion to cover negotiation delays, or adhere strictly to the speedy trial
limits (e.g., indict during negotiations).

wWith respect to Interval II, respondents re orted approximately 22 percent of
the noncompliant cases exceeded the time limits due to court congestion
and/or Judicial Emergency status. Respondents in several Judicial Emergency
sites anticipate that such congestion will decline through the filling of
authorized but vacant judgeships, increased use of visiting or senior judges,
and/or the more efficient use of current court personnel.

Another 24 percent of the cases exceeded Interval II limits due to unavail-
ability of counsel, change in defense counsel or prosecuting attorney,
failure to rule on requested continuances or to rule on other motions within
30 days, or general case complexity. In many of these instances, utilization
of "ends of justice" continuances might have made the case compliant. Again
in Interval II protracted plea negotiations, low case priority, and delay in
completing a deferred prosecution agreement appear as reasons for noncompli-
ance. Finally, among the "other" reasons is the use of waivers, which is
discussed in Section 5.5 below.

As mentioned above, occasionally non-excludable delay will result from court
inaction and will be beyond the control of the prosecutor. Typically this
problem arises where the court takes a motion under advisement for more than
thirty davs, and the excess time results in non-excludable delay. A related
dilemma, which may compound this problem, occurred in one case where the
court failed to file an order formalizing its decision on a pretrial motion
and thereby precluded the filing of an interlocutory appeal which would have
triggered a § 3161(h) (1) (E) exclusion. Non-excludable court delays are
potentially serious because they may penalize the prosecution by giving

the defense legitimate grounds for a motion to dismiss.

1See Chapter 3 for a discussion of this and other sources of pre-
indictment delay which might be explicitly incorporated in the Act as
"automatic" exclusions or recognized as proper reasons for continuances in
the ends of justice.




In summary, of all the reasons offered for noncompliance, many could be
handled through aggressive exercise of relevant excludable time provisions
and careful monitoring of cases. The exceptions may be delay in arranging
deferred prosecution agreements and in negotiating plea agreements. While
court congestion was cited as a reason for noncompliance, heavy caseload in
the United States attorney's office was not. As will be discussed in Chapter
5, it may be that United States attorneys' offices handle their excess
caseloads in one of two ways: (1) increased declinations and deferrals or
(2) dismissal of cases pre-indictment.

2.3 District Variation in Compliance

2.3.1 Variation Among the 18 Records Study Districts: Interval I

Table 2.4 shows the estimated percentage of defendants in each of the 18
Records Study districts covered by Interval I whose cases were terminated
within 30 net days. Two of the 18 Records Study districts (the Western
District of Arkansas and the Eastern District of North Carolina) reported no
pre~indictment arrests d:ring the entire two-month period of our study, and
so are not displayed in the table. Of the remaining 16 districts, nine show
100 percent compliance. These nine districts, however, include the eight
smallest districts in the sample (in terms of Interval I cases). Only
one-fifth of the arrested defendants are found in the fully compliant

districts.

The list of compliance levels shows one atypical district: Massachusetts.

Excluding Massachusetts and the nine fully compliant sites, levels of Interval

I compliance for the remaining six sites range from 87 percent to 98 percent.
For purposes of discussion there appear to be three clusters of districts:

® Eleven fully compliant districts with no Interval I cases or no
cases exceeding Interval I time limits;

® Six districts with about 90 percent compliance or better; and

® One atypical district.

These clusters are consistent with qgualititative information derived from

our study of district approaches to compliance. Avoiding arrest is clearly
perceived, by respondents in at least some districts, as one means to achieve
Interval I compliance. The districts exhibiting 100 percent compliance are
able to achieve that level at least in part because they have so few arrest
cases to process. Five of the six districts in the middle cluster are large
districts with more than 50 AUSAs. As will be discussed in Chapter 4, large
districts may face particular problems in achieving compliance generally,
irrespective of the numbers of cases initiated by arrest. The only other
district in this cluster is Southern Florida which had more cases initiated
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Table 2.4

ESTIMATED DISTRICT COMPLIANCE WITH INTERVAL I

1 !
Estimated % of defendants | Estimated Mean | Number
X whose cases were terminated | Net Time | of
District within 30 net days | (days) | - Defendants

' I |

I I
California—C 100% ! 11 | 78
Colorado 100 | 12 | 15
District of Columbia 96 | 25 | 49
Florida-S 95 | 18 | 132
Illinois—N 98 | 23 ] 45
Indiana-N 100 | 3 | 1
Massachusetts 61 | 36 | 38
Missouri-W 100 | 21 | 2
New Jersey 91 | 17 | 53
New Mexico 100 | 19 | 7
New York-E 87 | 28 | 113
New York-S 92 | 25 ] 139
Ohio-S 100 | 12 | 16
South Carolina 100 | 17 ] 22
Texas-E 100 | 4 ] 2
Wisconsin—W 100 | 4 | 2

| |




by arrest during the sampling period than any other district in our study.
Finally, the low compliance level in Massachusetts is not fully explained by
the number of cases covered by Interval I, Nor is it explained fully by
size: Massachusetts is a middle-sized district. The fact that Massachusetts
is currently under Judicial Emergency status may be indicative of resource or
other pro?lems faced by the district in achieving compliance with this , :
interval. It should be noted that on the basis of available data, it '§
appears that the compliance rate in Interval II for this district is sub-
stantially better than the rate for mest other districts.

Column three of Table 2.4 displays the estimated mean net time spent in
Interval I for cases in the Records Study districts. As can be seen, the Do
high compliance districts are generally faster, although the estimated mean S
net time for the fully compliant districts varies considerably, ranging from )
3 to 21 days. For the one atypical district, Massachusetts, the mean net 4
time exceeds 36 days. i

[AS—— 1
3

2.3.2 Variation Among the 18 Records Study Districts: Interval II

Table 2.5 displays for each of the 18 Records Study districts the percentage
of defendants whose cases terminated Interval II within 70 net days. Six of B
the districts achieved full compliance in Interval II. ~Three of these are |
small districts (fewer than 20 AUSAs); three are medium-sized districts.
Another six districts, including four of the six largest jurisdictions,
processed 90 percent or more of their defendants within 70 net days. Six
districts had somewhat more difficulty in achieving compliance, processing :
between 74 percent and 84 percent of their defendants within the applicable i
time limits. Of these, two are among the six largest districts nationwide : |
and three were under Judicial Emergency status during this time period. ?

b
R T B

As displayed in column three, the estimated average net time in which
Interval II cases were processed also varied widely. For example, East
Texas, a small, fully compliant district, processed its average case in 15
net days, disposing of virtually all cases through plea negotiation or g
dismissal. At the other extreme, cases in the Southern Florida district, .
which handled a large volume of cases during the data collection period, took

an average of 60 net days for case completion. In this district, approximately i
37 percent of the completed cases ended in trial. The Eastern District of §
North Carolina also had an extremely long average time to disposition—--67 net )
days. ' f

TS

1Note that Judicial Emergency status does not apply to Interval I.
Even in district courts requesting and receiving such status, the 30-day
limit to indictment is not extended.

b
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Table 2.5

ESTIMATED DISTRICT COMPLIANCE WITH INTERVAL II

| < |
Estimated % of defendants | Estimated Mean | Number
whose cases were terminated | Net Time | of

District within 70 net days | (days) | Defentants

| |

] !
Arkansas-W 94% | 24 | 16
California-C 96 | 40 | 165
Colorado 100 | 38 ] 51
District of Columbia 95 | 26 | 91
Florida-S 83 | 60 | 169
I1linois-N@ 74 | 55 | 52
Indiana-N°® 100 | 37 | 17
Massachusetts® 100 ! 38 | 48
Missouri-w 100 | 18 | 13
New Jersey 84 | 41 | 77
New Mexico 100 | 31 | 15
New York-EZ 95 | 36 | 116
New York-S 95 | 37 | 117
North Carolina—E2 74 ! 67 1 35
Ohio-8 77 | 39 | 38
South Carolina 90 | 31 ] 51
Texas—E 100 | 15 ] 15
Wisconsin-w 80 | 36 | 17

| |

% hese districts were under Judicial Emergency Status during the time period under study.




2.3.3 Variation Among All United States District Courts

C Table 2.6
In the preceding sections, we pointed out that there was considerable varia- o
tion among the 18 Records Study districts in compliance levels. Unfortunately, % AVERAGE PERCENT OF CASES COMPLYING WITH
the limited number of districts in our sample precluded statistical analysis S SPEEDY TRIAL LIMITS BY SIZE OF DISTRICT

of the district factors affecting compliance. Data available from AOUSC, (ALL U, S. DISTRICTS)

however, did allow us to examine variation in compliance among all United

Percent Compliance with Interval

States districts courts.
I IIT

% : Number of Authorized Judgeships

Data utilized were for the year ending June 30, 1979. It should be noted
that in the data collected by AOUSC for this period, the indictment-to-trial
interval was monitored in two separate intervals in accordance with the Act
as it read at that time: indictment-to-arraignment (Interval II) and arraig-

Fewer than 3 94,3%
(n = 25)

95.9%

nment-to-trial (Interval III). The later interval was analyzed here in place E 3to7 95.5% 93.0%

of the present indictment-to~trial interval since it most nearly approximates ! (n = 43)

the applicable time period. Compliance was defined according to the appli- :

cable time limits for that year: 35 days for Interval I and 80 days for T Over 7 89.4% 91.2%
: (n = 24)

Interval III.

Table 2.6 displays the relationship betwen compliance and district size.
Large districts have the lowest rate of compliance in both intervals. For
the pre~trial interval small districts have higher levels of compliance than
do medium-sized districts, while both small and medium-sized districts seem

to do about equally well in the pre-indictment interval. :

Table 2.7

] % { PERCENT OF CASES COMPLYING WITH
! ; SPEEDY TRIAL LIMITS BY SIZE AND SPEED OF DISTRICT

The simple calendar speed with which criminal cases are processed during the i
(ALL U, S. DISTRICTS)

same period bears an obvious relationship to compliance as shown in Table i
2.7. Averaging across all districts, fast districts are more likely to have :

a high level of compliance than slow districts in both the pre-indictment and E ! % District Interval I | Interval III
post-indictment intervals. Moreover, this pattern is fairly consistent o ; Speed |
within each category of district size. . District Size Fast Slow | Fast Slow
P ; l
i f Small 95.2 92.2 | 95.8 96.0
Simple calendar speed is not the only factor affecting compliance, however. ]
Use of exclusions may also enhance a district's compliance level. Since few ! ; Medium 96.5 92.8 | 95,2 86.5
exclusions of any kind are reported in Interval I, it is not surprising that i |
use of exclusions has little impact on compliance levels in the pre-indictment Large 93.8 84.2 I 94,2 87.7
period. As displayed in Table 2.8, however, use of § 3161(h) (8) exclusions, : s |
commonly referred to as "ends of justice" continuances, does affect compliance : ! |
in the post-indictment interval. TOTAL 95.6 89.5 | 95.1 89.5
I

. a N . N . . o s
f Fast districts are defined as those with median criminal
processing time under four calendar months.

1For tabular presentations in this section, size was measured in i
terms of the number of authorized judgeships in the district court.
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Table 2.8

PERCENT OF CASES COMPLYING WITH SPEEDY TRIAL LIMITS
BY USE OF EXCLUSIONS AND PROCESSING SPEED®
(ALL U. S. DISTRICTS)

District Interval III

Use of Speed
Exclusions Fast Slow
[
1
3161(h) (8) 94,5 | 86.0
rarely used (n = 43) | (n=17)
|
|
3161(h) (8
St él) b 9?.6 | 94.1
equently used (n = 19) [ (n=13)
l

a . .
Fast districts are defined as those with median

b

Those districts using & 3161(h) (8) ex i i
s clu

over 6 percent of their cases. ) Sions

:Zéetiitiiste;fdi:tricts, the use of "ends of justice" continuances seems to
e effect on ability to comply with the indi imi
; post-indictment limit Th
average compliance level for fast distri i i . ©
. . cts making infrequent >
exclusions is 95 percent; for tho i s 57 perach
se making frequent use, it is 97 per
. : cent.
fg)%:e io slow dls§r1cts, @owever, those which frequentiy invoke §p3161
) have dramatically higher rates of compliance with the post-indictment

limit (94 percent vs. 86 percent). We were able to find little or no relation-

:?tﬁ E;Zw:sntr§p§¥tégg of "automatic" exclusions and the level of compliance
St-lndictment interval, however Wh di i
§ 3161 (h (8) eaapimmont int ' ver. en district speed and use of
ere taken into account, we found ini
: : ' . no rema
correlation between "automatic" exclusions and compliance. e

2.4 Summary and Conclusions

Z:g:r:tunégorm standard gf.excludable time (based on detailed knowledge and
anding of the Judicial Conference Guidelines) was applied to a sample

30

Nz

EERELE

-<—t:-"“.

=

p—

U e

[ S—

msie) g

B

L ) [ S

S |

4l 4

Aoy

[

i

of cases,1 the estimated level of compliance was 94 percent for Interval I,
92 percent for Interval II, and 91 percent for the combined compliance in
both Intervals I and II. Actual compliance levels may change, however, as the
courts rule on interpretation of specific sections of the Speedy Trial Act,
as United States attorneys' offices and courts modify their administrative
practices in response to the imposition of sanctions, and as defense counsel
seek to use the speedy trial dismissal sanction on behalf of their clients.

The most frequently cited reason for noncompliance in Interval I was the
failure to complete a deferred prosecution agreement within the speedy
trial time limits. Court congestion was most frequently cited in Interval
II. A number of other reasons were also offered. With the exception

of protracted plea negotiations, however, many of these problems could have
been averted through full use of relevant excludable time provisions and

careful monitoring of the time limits.

The level of compliance--even using a uniform policy on exclusion of time--
varied greatly among both sampie districts and all United States district
courts. In general, large districts had a lower rate of compliance for
both intervals than did smaller districts.

In addition to speed in case processing, compliance with the Speedy Trial

Act depends upon using the excludable time provisions specified in the Act.
During the post-indictment interval, slow districts making more frequent use
of continuances in the "ends of justice" had a higher rate of compliance than
slow districts using such exclusions rarely (94 percent vs. 86 percent

compliance) .

1All cases initiated during November and December, 1979 in a repre-
sentative sample of United States attorneys' offices.
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3.0 USE OF EXCLUDED TIME AND DETERMINATION OF COMPLIANCE WITH
SPEEDY TRIAL TIME LIMITS

Since cases passing through the Federal criminal justice system are extremely
diverse, all cases cannot be made to fit a single set of procedural require-
ments. Realizing this, Congress built flexibility into the time limits
established in the Act. 1In order to accommodate unavoidable delays, Congress
provided for certain periods of time to be excluded from the mandated time
limits. There are two basic categories of excludable time. The first
comprises "automatic" exclusions: that is, periods of delay which "shall be
excluded 1in computing the time within which an information or indictment must
be filed, or in computing the time within which the trial of any such offense
must commence." The 1974 Act included here delays resulting from other
proceedings concerning the defendant~~e.qg., mental or physical competency
examinations, trials with respect to other charges, and hearings on pre-trial
motions, as well as the absence or unavailability of the defendant or an
essential witness, the inability to stand trial, and a number of other
specified events. The second type of exclusion allowed judges flexibility
1n granting continuances, as long as they entered in the record of the case
their reasons for believing that a continuance was in the "ends of justice"
and that the need for it outyeighed the interests of the public and the
defendant in a speedy trial.

This combination of time limits and exclusions was deslgned to ensure speedy
processing of criminal cases while maintaining the flexibility needed to
process the range of cases handled by the United States attorneys' offices
and district courts. In the Speedy Trial Act Amendments Act of 1979 (Pub. L.
96~43) Congress clarified and reinforced this flexibility. Impetus for these
amendments was provided when the Department of Justice and the Judicial
Conference of the United States, concerned over the feasibility of existing
limits, submitted proposed amendments to increase the time limits of the Act.
In the Senate Judiciary Committee hearings preceding enactment, Professor
Daniel Freed and Judge Robert J. Ward both argued strongly that the Act was
workable 1f judges, clerks, and attorneys would take advantage of its

118 U.S.C. § 3161(h).

218 U.S.C. §§ 3161(h) (1)~-(7).

318 U.5.C. § 3161 (h) (8).
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flexlblllty.l Judge Ward described the formulation of the Second Circuit
Guidelines which he asserted incorporated the necessary flexibility. The
Judge recommended a two-pronged approach to the use of exclusions: greater
attention to the "automatic" exclusions in §§ 3161 (h) (1-7) and a liberal
construction of the "ends of justice" exclusion in § 3161(h){(8). By full and
proper use of automatic exclusions, abuse of the "ends of justice" continuance
was to be prevented. Judge Ward criticized the Judicial Conference Guidelines
promulgated in response to the 1974 Act for presenting an overly restrictive
interpretation of § 3161 (h) (8) and several of the automatic exclusions as
well,

Relying heavily on the testimony of Professor Freed and Judge Ward, Congress
rejected the proposals of the Department of gustice and the Judicial Confer-
ence that the basic time limits be enlarged. The Amendments did include
expansion and liberalization of the exclusions, however, incorporating
specific recommendations from the Justice Department and the Judicial Confer-
ence. The exclusions for pre~trial motions were expanded to cover the entire
period from filing through disposition, provided that the judge did not keep
the motion under advisement in excess of 30 days. Congress also broadened
the exclusion for examinations and hearings as to the defendant's mental or
physic¢al condition and added several types of other "proceedings concerning
the defendant" to the list qualifying for exclusions. Among these were
transfers from other districts, removal proceedings, deferral of prosecution
under the Narcotic Addict Rehabilitation Act, and consideration by the court
of proposed plea agreements.

In addition, the "ends of justice" provision was expanded and clarified with
respect to both pre~indictment and post-indictment intervals. Under the
amended Act, a continuance is now authorized if a defendant 15 arrested 1in
the final days of a grand jury session, indictment cannot reasonably be
obtained before the end of the session, and another grand jury will not be
convened within 30 days. This Amendment was directed to the problems faced
by rural districts in which grand juries are not in contilnuous session. The
Amendments also broadened the language as to the granting of continuances

1n unusual or complex cases. Now such continuances may be granted to cover

LTestimony of Professor Daniel J. Freed and Testimony of Judge Robert
J. Ward, 1in U.S. Congress, Senate, Hearings Before the Committee of the
Judiciary, United States Senate on § 961 and § 1028 to Amend the Speedy
Trial Act of 1974, 96th Cong., 1st Sess. (Washington, D.C.: Government
Printing Office, 1979): 72-92; 135-145; 147-~148.

2Congress did suspend for one year the effective date of the dismissal
sanction and adopted the Judicial Conference's recommendation that the ten-
day indictment-to-arraignment interval be eliminated in favor of one 70-day

indictment—~to-trial period.
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delay in all phases of a case including, for example, the preparation of
complex pre-trial motions. In addition, continuances are now possible to
cover delay in obtaining an indictment if "the facts upon_ which the grand
jury must base its determination are unusual or complex." K

Finally, a new subsection was added to § 3l61(h)(8) to allow continu-

ances 1n cases not deemed unusual or complex, but in which a continuance may
be necessary to allow adequate time to obtain counsel, to guarantee the
defendant or the Government continuity of counsel, and to permit eitﬂer art
reasonable time for effective preparation of the case, due diligence hav?nq Y
éeen exercised. This subsection was intended to address many of the remaiﬁ-
}ng problems cited by prosecutors and defense counsel in balapcing the
interests of justice with the public right to a speedy trial. )

The Judicial Conference revised its implementing quidelines subsequent to the
péssage of.the Amendments. Reflecting the changes in the Act, these guide-
lines considerably broadened the interpretation of the excludable time

provisiogs. However, the quidelines ackgowledge continued uncertainty as to
the meaning of certain parts of the Act.

In the following sections, we discuss the problems which continue to hamper
full and effective application of these provisions. We also discuss thep
d?f?iculties associated with calculating net time under the speedy trial
11m1t§ and thus defining compliance with the Act. We draw here primarily
upon interview data collected in our six District Approaches si+=s, supple-
mented by information gleaned from the Records Study component. ‘

1
18 U.s.c. § 3161(h)(B)(B)(iii).

Forla full discussion of these changes, see U.S. Congress, House,
Speedy Trial Act Amendments Act of 1979, H. Rept. 96-390 to accompany S. 961
- e ’
%6th Cong., lst sess. (Washington, D.C.: Government Printing Office 1979): 12.

) See, for example, the discussion of "other proceedings concerning the
cefgndant" in Judicial Conference of the United States, Coémittee on the
Administration of the Criminal Law, "Guidelines to the Administration of
the Speedy Trial Act of 1974, As Amended," December 1979 revision, p. 25.

1
Net time may be defined roughly as the total calendar time from

becinning to end of a speedy trial interval less the number of non-overlapping
excludable days. ’ -
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3.1 Prohlems in’Use of Exclusions in the Arrest-to-Indictment Interval
(Interval I)

smong the districts participating in our study, exclusions are sometimes
relied on to achieve compliance with the arrest-to-indictment time limit.
However, in many districts the alternatives to use of exclusions may include
pre-indictment dismissal, premature indi¢tment, or other policies and prac-
tices presumably unintended by Congress. That is, all too often, prosé-
cutors use other means to achieve compliance with the letter, if not the
spirit, of the law.

There are a number of explanations for prosecutors' infrequent use of exclu-
sions to meet Interval I time limits. First, few of the "automatic" exclu~
sions are relevant to this phase of case processing. In particular, the most
commonly used exclusions-~those covering pre-trial motions--are rarely
applicable to the pre-indictment period. Indeed, respondents in several of
the District Approaches sites recommended adding explicit exclusions of
particular usefulness in Interval I. BAmong these were exclusions to cover:

e delays in obtaining investigative and laboratory reports
in certain circumstances, e.g., translations of statements,
transcripts of wiretaps, handwriting and fingerprint
analyses;

e delays in obtaining records subject to the Financial
Privacy Act;

e time necessary to develop evidence of conspiracies or
continuing criminal activity through cultivation of
cooperating defendants; and

® time necessary to arrange for deferred prosecution or
pre-trial diversion.

Data from our United States attorneys' Records Study show that pre~indict-
ment dismissals are often attributed to these types of delay, particularly
those in obtaining reports and recgrds, developing cooperating defendants,
and arranging pre-trial diversion.

1

These will be discussed in Chapter 5.
2 . -

See section 5.5 below.

3 .
See section 2.1.2 above for a more detailed discussion of probhlems
pertaining to deferred prosecution exclusions.
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A second problem is that due to lack of familiarity with the Act among
prosecutors and lack of clarity in the Act itself, exclusions presently
applicable to Interval I are not being fully utilized in most of the study
districts., Few AUSAs in site-visited districts were aware that the 1979
Amendments to § 3161(h) (8) were intended to encourage wider use of exclusions
in the arrest-to-indictment interval. As noted above, several respondents
recommended adding an exclusion for delay in obtaining investigative and
laboratory reports. During the course of the hearings on the 1979 Amend-
ments it was suggested, as do the Judicial Conference Guidelines, that a
reasonable interpretation of § 3161(h) (8) (B) (iii) might include "reasonable
periods" of time required to obtain investigative and laboratory reports.
Indeed, the Second Circuit Guidelines state that the "ends of justice"
provision in its pre-amendment language could have been considered to cover
time for completion of laboratory reports, time during which the defendant
was cooperating with the Government, and reasonable periods (not to exceed 60
days) for the prosecutor to consider pre-trial diversion and obtain necessary
reports. Nevertheless, these exclusions were not explicitly incorporated

in the legislation or the Senate Committee Report and the fact that they
continue to be recommended as additional exclusions indicates a belief that
they are not presently covered by the Act.

Third, there are powerful disincentives which discourage prosecutors from
using exclusions in the arrest-to-indictment period. Because it is a short
interval, prosecutors may face considerable pressure in preparing cases for
the grand jury. 1In view of their other responsibilities, many prosecutors do
not feel that they can take the time to apply for § 3161(h) (8) continuances
or perform the recordkeeping and monitoring necessary for automatic exclusions.
They are uncertain that such exclusions will be authorized and believe that
it is better to take a safe approach: either obtain an indictment within 30
days or dismiss the complaint. Of more than 100 cases in our Records Study
that were dismissed pre-indictment, only six had exclusions recorded by the
AUSAs on the record forms. As will be discussed in Chapter 5, many of the
cases dismissed pre-indictment may be, and often are, reopened later as grand
jury originals.

A fourth problem is that, even assuming that AUSAs have knowledge of and
desire to rely on excludable time provisions to meet speedy trial time limits,
there are few established mechanisms for them to do so. Among the six site-
visited districts there was a lack of knowledge concerning procedures for

1Testimony of Allen Voss, in U.S. Congress, Senate, Hearings to Amend
the Speedy Trial Act of 1974, p. 23; and Judicial Conference, "Guidelines,"

p. 56.

2U.S. Courts, Judicial Council of the Second Circuit, Judicial Council
Speedy Trial Act Coordinating Committee, Second Circuit Speedy Trial Act
Guidelines, January 16, 1979," in U.S. Congress, Senate, Hearings to Amend
the Speedy Trial Act of 1974, pp 428-429.
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obtaining approval of pre-indictment exclusions. Does the court clerk record
"automatic" exclusions when information is received from the United States
attorney's office or 1s a court order required? How are § 3161(h) (8) exclu-
sions granted in this interval? Without clear guidance, monitoring of these
tntervals by the United States attorney's office may be problematic, reinforc-
1ng the adoption of a fixed, but safe approach. In order to assist the
monitoring effort, the Judicial Conference's Model Speedy Trial Plan, C
as amended, provides that the United States attorney should file motions for : 3.2 Problems in Use of Exclusions in the Indictment-to-Trial Interval
determination of excludable time due to "automatic" exclusions. It also . : (Interval II)

suggests the same procedure f?r granting of § 3161(h) (8) continuances .
1n the pre-indictment period. However, these proceudres were not widely -

known to staff in the six site-visited United States attorneys' offices. } - Exclusions are employed much more freguently in the indictment-to-trial

Lo : interval than in Interval I. However, many of the same general problems

. ’ . ‘ affect their use in both periods. The major difficulties with indictment-to-
Court recordkeeping, in turn, is problematic. Court clerks are supposed to . trial exclusions appear to be lack of specific knowledge and variable inter-

record Interval I exclusions on docket sheets. However, since they do not pretation of the excludable time provisions, as well as problematic record-

receive cases until an indictment or information is filed, clerks must rely L “ keeping. These difficulties exist in both the courts and the United States
on the United States attorney's office to supply information on excluded time . attorneys' offices.

prior to such filing. Given the lack of widely known mechanisms for secur ing
pre-indictment exclusions, it 1s not surprising that systems for conveying
information on pre-indictment exclusions from United States attorneys'
offices to clerks' offices have been largely unsuccessful, and that the - } T 3.2.1 Problems of Knowledge and Interpretation
information supplied has been fairly minimal. i 4

in Interval I1. Finally, 1f Congress wishes to provide additional flexi-
bility to accommodate the problems cited by our respondents, 1t may wish to
make explicit the éxclusions which are intended to be covered under § 3161
(h) (8) (B) (111).

ey ey DR R

[SESPR

It 1s clear that many prosecutors lack specific knowledge of the excludable

Among the District Approaches sites, the United States attorneys' offices in 1 3 f time provisions of the Act and lack understanding of the flexibility they
the two large districts had developed cover sheets to be submitted by the : i were designed to provide. In at least 42 percent of the 531 cases in our
United States attorney to the court on each defenqant processed. Thesg , Records Study sample with pre-trial motions reccrded on the gquestionnaire,
sheets were supposed to include a listing of pre-indictment excluded time, ; i the AUSA responded "no" to a question asking "if consideration of this motion
but this section was rarely filled out. The clerk in one of the small ; i resulted in time ordered or recognized as excluded by the court.” It seems
districts stated that he had great difficulty obtaining information on the quite clear that Congress intended that the filing of any pre-trial motion
pre-indictment interval from the United States attorney's office. : B should result in the recognition of excluded time.

In summary, despite the 1979 Amendments, many AUSAs continue to treat the , . Conversely, 1n 49 (or 21 percent) of the 230 cases for which AUSAs recorded
arrest-to-indictment interval as fixed. Due to a lack of specific automatic i ! exclusions other than those covering pre-trial motions, it was determined by
exclusions, coupled with a desire to avoid uncertainty and administrative v " project staff that at least one of these exclusions was not allowable under
burden, prosecutors have generally chosen not to rely on excludable time, the Judicial Conference Guidelines. 1In 20 of these 49 cases, the AUSA

even where possible and necessary, to achieve compliance in the arrest-to- P i reported an exclusion type never mentioned in the Act. In one case involving
indictment interval. This situation could be reversed by providing more j R three defendants moving in lockstep fashion through the system, the AUSA
aggressive training of AUSAs on the relevant provisions of the Act and . reported an identical excludable event for all three but used three different
on the recordkeeping system proposed by the AOUSC. There should also be " i exclusion types. Moreover, this group of 49 cases with impermissible exclu-

clear policy guidance from the Department of Justlce on the use of exclusions sions does not include cases 1n which a valid excludable period had occurred

and the AUSA recorded it under the wrong category.

[
¥

e nies w2y

1Judlclal Conference of the United States, Committee on the Administra-
tion of the Criminal Law, "Revised Model Plan - 1979: Statement of Time
Limits and Procedures for Achieving Prompt Disposition of Criminal Cases,”
December 1979.

1 . . .
Policy guidance might include information on the circumstances under
which exclusions can and should be exercised.
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" continuance outweighs the interests of the public and the defendant 1in a
speedy trial. The Act requires such explanation but many judges continue to

| justify continuances by a general invocation of § 3161(h) (8). Another

visions of the Act. The latest implementation report of the Administrative o I procedurgl 1ssue 1is whether fends of justice COn§inuances" may be granted_

Office of the United States Courts (AOUSC) covering defendants terwinate@ i ; if;ftzctlvely, after a case is determined to be in trouble with speedy trial

fram July 1, 1978 to June 20, 1379 reveals some uses of excluded time which - §§ T .

appear to be gquestionable. For example, 40 percent of the_128 reported C J

exclusions for superseding indictments--that is, covering time between

There is also evidence tha“ -ot only prosecutors, but also the cou;ts, are
having some difficulty understanding and applying the excludable time pro-

- . i n i i n 1 1 i nd
dismissal of an indictment on motion of the Government and filing a- supersed- : “a The gnds of jus§1ce provision may alsq be'subjecF t? Qroblems o? substan
1ng indictment [§ 3161 (h) (6)]--are reported to have occurred in the arrest-to- . t;ve ;nterpre;atlon. Qurrently, there is wide variability among judges and
.ng' e erval This does not appear to be an appropriate. use of this : é ws dlSt;lCtS 1n interpreting exactly what circumstances warrant § 3161 (h) (8)

i ic nen . S continuances. In part, this variation may stem from a lack of guidance or
exclusion. i .

! information. Several judges reported confusion over the interpretation of
these provisions; others expressed the desire for additional guidance on the
of 540 ted exclusions for periods of deferred prosecution [§ 3161 : specific circumstances under which an "ends of justice" continuance could be
repor c - . : . lied.
(h) (2)]1, 46 percent were for less than 43 days. Typlcal}y,‘perlodg of ] app
deferred prosecution are six months to one year. While it is possible that : |
; i i ent Seems a ver . . . .

some agreements might have aborted within 43 days, 46 percen Y _ The variation may also result not from a lack of information but from actual
high percentage. oo . : differences in perception concerning the meaning of these provisions. Thus,

‘ in interpreting the provisions of § 3161 (h) (8) , many judges have concluded

. 4 " 2 T L] : . o . .
Many of the examples just cited may reflect unfamiliarity with the Act's = that the "ends of justice" provision offers a broad source of justification

S

provisions or simple errors in application of the Act. However, some of the
apparent lack of knowledge may actually reflect the fact tha? many of_thg
excludable time provisions are open to differing interpretations. This is

for delay. Some judges, in fact, have argued that the amended provision is
SO sweeping and so full of "loopholes" that it has essentially "gutted the
Act." Such observations stem from the position that granting "ends of

justice" continuances represents an evasion of the Act's spirit rather than a

T : legitimate method of exercising the full flexibility allowable under the law.
b Nevertheless, these judges' fears have been supported in some instances. For
example, in some districts and courtrooms, § 3161(h) (8) is used to justify

" almost any delay, including many which are covered by "automatic" exclusions.

. . . e .
true of both "automatic" exclusions and "ends of justice" continuances.

Despite legislative intent that the exclusions in §§ 3161 (h) (1-7) bg fauto- 4
matic,” there continue to be conflicting applicatiqns of these provisions.
In many districts, the exclusions are "automatic"® in that Fhe cler&'s office
independently 1dentifies excludable events, determines their duration, and ‘
records them on the docket sheet. However, there is some questlon‘whetheF .. i
the judgment of a court deputy or docket clerk 1s‘re11ab}e enough to Qrgdlct f e
with confidence how a court will rule on a dismissal motion when examining t
the full record of a case. Thus, some courts have moved tq tgke gregter

control of these exclusions. The Northern District of Illinois requires a ;
minute order from the judge for all exclusions except interlocutory appeals. i
Other districts--such as the Central District of California and Massachusetts~- -
requilre a court order for every exclusion. o C o

On the opposite end of the spectrum, same judges felt that Congress intended
"ends of justice" continuances to be granted only in exceptional cases, that
Congress had in mind a "tight construction." Thus, in some districts the
provision for such continuances is almost never used. In general, despite
indications that "ends of justice" continuances are becoming more common,

there are still many judges and attorneys who view the provision in a very
restrictive Ffashion.

- For example, 1n Middle Georgia, judges will grant continuances only 1in

the most unusual circumstances. The tradition of speedy processing in the
Eastern District of Missouri has led some of the judges there to be very
reluctant to postpone trials, particularly after the seven-day period
allotted by local rules for requesting continuances has elapsed. One judge
' = stated that more attention should be given to the spirit of the Act than to
o . its exact language. His general rule was thus: "Speedy trial unless it

Provisions cor ;erning "“snds of justice" continuances are open to even wider
variations in interpretation. Procedurally there is uncertainty whether such
exclusions are valid merely because the judge invokes § 3161(h) {8) generally
or whether the judge must cite the specific reasons that the need for a

1Administrative Office of the United States Courts. Fifth Report on the
Implementation of Title I of the Speedy Trial Act of 1974, washington, D.C.,

February 1980, p. 26. ) }
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causes harm to the defendant or the Govetnment.” enother judge in this
district agreed that the premium placed on sSpeed might well ﬁave an unfor-
tunate "chilling effect" on motions for continuances. That is, some defense
and Government attorneys may decline to seek continuances even though tyey
may be entitled to them and the continuance may be ngcessary for ?ffectlve
case preparation. In general, respondents repre§ent1ng bqth partlgs agreed
that the reluctance of some judges to grant contlnuanc?s is the pr1mar¥ .
reason that current exclusions do not allow adequate time for preparation in

complex cases.

In conclusion, the interpretation and administration of the "ends of

justice™ continuance is extremely variable. As a result, both progecu—

tors and defense counsel are uncertain what to expect. HeFe, és w1t§ the'
"automatic" exclusions, there is a need for further clarification, dissemina-

ticn, and training.

3.2.2 Problems of Recording

Apart from the issue of interpretation, there are proplems.ip identifying and
recording exclusions which hamper monitoring of the.t}mg limits, ?n t@e
indictment-to-trial interval, the burden of responsibility f9r monitoring
excludable time shifts from the United States attorney!s office to Fhi court.
This responsibility is virtually total with respect to the "automatic
exclusions. Moreover, while the prosecuting and defense attorneys may
initiate requests for "ends of justice" continuances, the court must rule on

those requests.

This leads to problems of information f£low. Prosecutors view t@e identifica-
tion and recording of exclusions as a court function, and see little need to
perform these tasks themselves or monitor court pe;formance of them: At the
same time, despite the fact that regular notification of excluded time and
net time remaining in the interval might be useful to.prosecutors, few courts
we visited routinely notified the parties. An exception was Massachusetts,
where the speedy trial coordinator has initiated a pract%ce of regularly
informing both parties of all court-ordered excludable time.

Some respondents in the court were uncertain as.to_the pro?riety of such
communication, fearing that the provision of this information t? t?e.prose—
cutor alone might violate the separation of powers between the judicial and
executive branches and put the defense at a disadvantage. Many of thg
prosecutors interviewed felt that such informa?ion woul§ be useless since
they have very little control over the-schedu%lng_of trial dates. .Few o
appeared to be aware that, through ac?lye monitoring of excluded time, ey
might obtain the full flexibility envisioned by the Act.
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Assuming that complete information is collected, it may not always be faith-
fully recorded on the docket sheets. The Judicial Conference's Model Plan
proposes a thorough procedure for recording excluded time. The clerk of
court 1s to enter the starting and ending dates of all excludable periocds on
the docket sheet in the manner prescribed by the Aousc. Furthermore, both
prosecutor and defense counsel are to check the clerk's records at each court
appearance and bring any problems to the attention of the court.

Our examlnation of court dockets in the Records Study reveals that while
some districts are recording exclusions properly in some cases, none of the
18 Records Study districts is following the prescribed procedure in all
cases and for all exclusions. Indeed, some districts appear not to be using
the procedure at all., It should be pointed out that most of the docket
sheets we examined were for pending cases. It is possiblé that exclusions
will _be added to the docket retroactively, perhaps at the time the Js-3

card” is completed. In some districts the file containing the complete
record of the case may reflect exclusions not posted to the docket sheet.

According to respondents in some of our Records Study districts, exclusions
are occasionally added retroactively in cases with speedy trial problems.
This may be difficult, however, when the information on which exclusions are
based 1s "perishable” in nature and not clearly entered in the record of the
case. This problem underscores the point that proper use of exclusions
involves both identifying and recording excludable periods. Given that many
excludable periods are not posted to the docket as they occur, it appears
improbable that AUSAs and defense counsel are checking the records as the
Model Plan envisions.

These problems may help account for the GAO finding that 22 percent of the
"noncompliant™ cases followed up could have been compliant if excludable time
had been properly identified and recorded. We had a similar experience

in our Records Study. Of 117 completed cases with gross times greater than
30 days in Interval I or greater than 70 days in Interval II, 49 cases did
not have enough excludable time recorded on our forms to make the cases
compliant. However, by identifying excludable time periods from court

docket sheets and through telephone calls to docket clerks and AUSAs,

we determined that half of these cases were compliant,

1Judiclal Conference, "Revised Model Plan -~ 1979," p. 29,
2The case termination report submitted to AQUSC.

3General Accounting Office, Report to the Congress of the United States,
by the Comptroller General, entitled, "Speedy Trial Act--Itg Impact on the
Judicial System Still Unknown, May 2, 1979, GGD-79-55,"
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There are good reasons why the identification and recording of exclusions
have posed problems. The procedures envisioned by the Model Plan are
cumbersome and time consuming particularly with respect to pre-trial mo-
tions. The major portion of the recordkeeping task appears to be produced by
the need to keep track of filing and disposition dates for all pre-trial
motions. The problems are compounded when there are overlapping motions.
Since most cases wi1ll routinely comply with the time limits, there is a real
temptation to forego the continuous recording of excludable periods. Several
respondents suggested that a simpler approach would avoid many of the problems
currently associated with the use «f excluded time. One possibility would

be to allow a fixed time period for filing and disposition of pre-trial
motions and to do away with the "automatic" exclusions for pre-~trial motions.
Presumably unusual cases would be made compliant through the use of § 3161
(h} (8) continuances.

In summary, the use of exclusicns in the indictment-to-trial interval

1s problematic due to lack of knowledge, conflicting interpretation of
statutory provisions, and unreliable identification and recording of exclu-
dable periods., These nroblems might be addressed by improved education and
training programs and oy improved and uniform guidelines for implementation
of the excludable time provisions. In addition, as noted above, some of the
recordkeeping difficulties might be alleviated by simplifying the exclu-
sions, particularly those covering pre-trial motions.

3.3 Calculation of Net Time and Determination of Compliance

The diversity of Federal criminal cases dictated the need for a fairly
complex Act; however, the authors of the legislation may not have antlclpa-~
ted all the ramifications of this diversity. One indication of the intri-
cate nature of the process is siaply the number of ways the speedy trial
clock can be triggered. Although commonly referred to as the arrest-to-
indictment interval, Interval I can actually be initiated by:

® arrest;
o service of summons;
o first appearance following an informal notice of charges; or

o transfer of defendant from state to Federal custody.

This interval may end in the following ways:
» dismissal of complaint;

o filing of indictment in arresting or other district;
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e filing of information in arresting or other district; or

® consent by defendant to be tried on the complaint before
a maglistrate.

Although ugually referred to as the indictment-to-trial interval, Interval
II may begin with a variety of events, including:

e filing of indictment;
e filing of information;
® making public of a sealed indictment;

® ?irst appearance of the defendant before a judicial officer
in the charging district;

® consent by defendant to be tried on the complaint
before a magistrate;

® receipt of Rule 20 papers;
e declaration of mistrial;
® reinstatement following appeal or collateral attack;

@ f%ling of superseding indictment if the original in=
dictment was dismissed on motion of the defense; and

e filing of new charges contained in a superseding indict-
ment.

Thus,.due to the variety of initiating and closing events, cases within the
same 1pterval may follow a wide variety of paths, Moreover, these paths age
often 1ntricate; cases may enter and leave a particular interval any number
of tlmgs, depending on the sequence of initiating and closing events which
occur 1in thei; progress. This poses a challenging problem in the determina~
tlop of net time: courts face the simultaneous responsibility of correctly
noting the initiating and closing events for each case and recording the
dates associated with these events.

During the course of our speedy trial impact study, it became apparent that
precise specification of these paths would be necessary for the determination
of total case processing time. Thus, to assist in conceptualizing the timing
and use of different intervals and the various initiating and terminating .
events for these periods, project staff prepared elaborate flow diagrams.
After project staff developed substantial familiarity with the provisions of
the Act, reference to these diagrams still proved to be essential for the
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determination of total calendar time 1in some cases. Responses on our Records
Study forms demonstrated that our respondents alsc found such calcula-

tions to be a challenging task: there weére numerous cases with incorrect
case initiating events and dates for these events.

A particularly telling example of the intricate nature of these determina-
tions is provided by cases in which there is a superseding indictment.

These cases present specixl problems for the determination of net time. One
key question is whether the superseding indictment contains "old" or "new"
charges or both. § 3161 (h) (6) defines what is referred to here as "olg"
charges as "the rame offense or any offense required to be joined with

that offense.” Anthony Partridge of the Federal Judicial Center has sugges-
ted that the latter be interpreted to mean any offense whose prosecution
would be barred by double jeopardy considerations. Correspondingly, "new"
charges would be any charges which would not be barred by the double jeopardy
clause.

§ 3161(h) (6) implies that whenever "new" charges are filed, these charges are
governed by a "new" speedy trial clock and must be treated under the Act as if
they constituted a separate case. Thus, if a superceding indictment is filed
naming new charges while the original indictment is still pending, the "new"
charges must be treated as if they represented a separate case, Two separate
sets of time limits must be calculated and satisfied. Moreover, these clocks
may conflict with one another so that, barring an "ends of justice™ continu-
ance, all of the charges could not be tried simultaneously withcut violating
the Act.

lFor example, trial on the superseding indictment containing the
"new" charges must begin no earlier than 30 days after filing and no later
than 70 net days after filing. By implication, under § 3161 (h) (6) the "olg"
charges contained in the superseding indictment must be tried within 70 net
days of the original indictment. Consider the example depicted below in
which the superceding indictment is filed 50 days after the original indict-
ment:

Original indictment days
("old" charges) 0 30 50 70

Superseding indictment
("new" charges) 0 30 70

| S g . I\

Unless a section 3161 (h) (8) continuance were granted with respect to the
"0old" charges the 70-day maximum on them would expire before the 30~-day
minimum on the "new" charges had been satisfied.
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The distinction between "0ld" and "new" cherges is also important when an
indictment against an individual has been dismissed on motion of the Govern-
ment and later that individual is indicted again. Clearly, if the charges
contained in the second indictment are all "new" charges, the two indictments
are entirely unrelated under the Act. If the charges contained in the

second indictment are “olg" charges, however, the second indictment is
considered g Superseding indictment and the excludable time provisions of

§ 3161(h)(6) apply. That is, the two indictments constitute a single
continuous case with the time between the original dismissal and second
indictment being excludable.,

dictments. Nor is it clear how much attention is devoted to the distinction
between "old" and "new" charges and to the decisions on this matter in parti-
cular cases. In one of our Records Study districts we were told that all
indictments of individuals not under charges are treated as if they con-
tained only "new" charges. According to this source, in this district the
term "superseding indictment" is reserved for indictments filed while

ment, just as it does in Interval I by dismissing the complaint and reopening
the case later as a grand jury original. Thisg latter practice will be
discussed in Chapter 5.

In addition to the basic intervals, there is also a 90-day maximum from
beginning of continuous detention to commencement of trial and a 30-day
minimum from defendent's first "appearance through counsel" to commencement
of trial. This minimum interval has presented various problems. For
example, there is uncertainty in determining when it a tually begins--that
is, the meaning of "first appearance through counsel." Moreover, there
1s disagreement as to whether the exclusions apply to the 30~day minimum.
In arguing against their applicability, the Judicial Conference Guidelines
point to the ancmalous possibility that there may be "no permissible trial
date because the 70-day limit, as extended by exclusions, would expire
before expiration of the 30-day maximum period, similarly extended."”

1 ., . .
Judicial Conference, "Guidelines," pp. 10-11.

2Senate Report 96-212 on the 1979 Amendments states that exclusions
should apply (p. 32). This interpretation is followed by the Northern
District of Illinois' Speedy Trial Memorandum for United States Attorneys,
P+« 3, which was written before the Judicial Conference issued its revised
Guidelines.
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In the larger districts, calculations of net time have been automated. The
clerk of court in the Northern District of Illinois feels that such automa-
tion is essentia. to accurate computation of speedy trial intervals. Whgn
he compared computer generated and manually produced compliance figures in
his district, he found that the latter method produced consistent undere§t1~
mates of net time. Unfortunately, in the medium-sized and smaller districts
most calculations of calendar and net case processing time are produced by
hand. It should be pointed out that given the complexity of the task, the
accuracy of all calculations--whether manual or automated—-méy be questionable.
In short, without some simplification or at least clariflcatlon‘of many of
the provisions, it will remain difficult to monitor compliance 1n many cases
and dismissals may result once the sanctions take effect.

3.4 Summary and Conclusions

In summary, based on interview data 1n our six site~visited districts and.
analysis of Records Study data from 18 distric;s, there appear to.be continu-
ing problems associated with the use of excluslons and determlnatlon.of
compliance. In Interval I, exclusions are not utilizgd fully.to achieve .
compliance; in Interval II, exclusions are employed w1§h considerable vari-
ability across judges and districts. Finally, monitoring of excludable time
and determination of compliance pose severe administrative burdens on both
the courts and the United States attorneys' offices. Thus, although ghe Act
was designed as a comprehensive mechanism for ensuring speedy processing
while still providing flexibility necessary to accommodate the variety of
cases in the Federal system, 1ts implementation is not without both problems

and costs.

There are five major reasons for the problems cited above:

e the tendency of United States attorneys' offices to treat the
intervals as fixed;

e lack of specific knowledge of the excludable time provisions on
the part of prosecutors and court personnel;

e difficulties in interpreting the excludable time provisions;

e difficulties faced by both prosecutors and courts 1in recording
exclusions; and

e the overall intricacy of the Act and the resultant difficulty of
calculating net time.

United States attorneys' staff generally view the spegdy trial time limits--
part;c-ularly 1in the arrest-to-indictment period--as rigid deadlines. In
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Interval I, a limited number of applicable exclusions, coupled with a lack
of familiarity with those that are applicable, have led prosecutors in some
districts to take a simple and safe approach--either indict within 30 days
or dismiss the complaint. Interval II is considered by United States
attorneys' offices to be under the courts' control. They feel that they
have little to say about automatic exclusions or trial dates and believe
that judges will rarely if ever grant them an "ends of justice" continuance.

Roth our District Approaches interviews and our Records Study data evidence

a poor state of knowledge of the Act's specific provisions. This is parti-
cularly acute in the United States attorneys' offices hut it is also evident
on the court side. The courts' problems in interpreting § 3161(h) affect the
use of both "automatic" and "ends of justice" exclusions. As to the former,
there are different views of just how automatic these exclusions should be.
Identifying excludable periods also presents problems. The "ends of justice"
provisions pose additional concerns, involving lack of consensus over Congres-—
sional intent and disagreement over the degree of judicial discretion.
Presently there is wide variation in interpretation of § 3161(h)(8), with
some Jjudoes taking a very restrictive view of its application. Overly narrow
interpretations, in turn, may preclude continuances which are allowable under
the Act and necessitated by the interests of justice.

All of the problems discussed so far could be addressed by the development
of clearer and more complete guidelines as to the use of exclusions. 1In
particular, the use of "ends of justice" continuances in the arrest-to-
indictment interval needs clarification. Additional exclusions might also
be considered with particular attention given to the arrest-to-indictment
interval. The focus of effort should be on establishment of clear, com-
plete, and uniform standards of interpretation. If possible, an administra-
tive body should be designated by Congress to promulgate rules that have the
force of law. Otherwise, no matter how clear and, complete the guidelines,
diversity of interpretaton will remain a problem. There is also an urgent
need for improved training and dissemination. (Several respondents called
for a manual providing numerous examples of the proper application of each
excludable time provision.) The Department of Justice should formulate clear
policy on the use of exclusions (particularly in Interval I) and disseminate
this policy to the United States attorneys' offices. 1In addition to na-
tional guidelines and manuals, local publications and training programs
should be developed in order to ensure that this information reaches all
AUSAs.

A fourth major prcblem concerns recording exclusions. Obviously, some of
the difficulties in recordkeeping arise from the problems of knowledge and

1 o .
An alternative might be to convene a panel representing all of the

involved constituencies to develop uniform guidelines.
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interpretation already discussed. But there are administrative issues as
well. For example, mechanisms for requesting and recording exclusions in
Interval I are not well understood by AUSAs. In Interval II, courts have
not always been able to capture all information relating to excludable ti@e
and ensure that it is docketed on an ongoinag basis. This poses problems in
detecting cases about to exceed time limits. In both intervals, there .
is inadequate information flow between clerk and prosecutor. These defiC}—
encies suggest a need for more reliable and better coordinated recordkeeping
systems if the separation of powers issues can be resolved. Uniform manuals
a;d training programs would also be of help in this area.

Finally, the intricacy of the Act poses difficulties in the calculation

of net time and the ultimate determination of compliance. Speedy trial
intervals may start and end with a variety of events. When a superseding
indictment includes "new" charges, this may reguire two separate 70-day
clocks for the same case. Identifying and recording exclusions and calculat-
ing net time intervals represent a tremendous administrative burden. This
leé a number of respondents in our study to wonder whether the legislative
goal--speedy case processing--could not he achieved by simpler means.
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4.0 MEASURES DESIGNED TO REDUCE CASE PROCESSING TIME

In this chapter, we describe the local planning process and the measures
adopted in the six District Approaches sites to achieve compliance with the
Act. Where appropriate, we have also drawn on the experiences of our Records
Study districts as well as examples cited in Congressional hearings. We
focus particularly on affirmative measures designed to reduce the overall
time required for case processing. These include monitoring and record-
keeping systems, coordination mechanisms, case scheduling procedures, train-
ing and information dissemination efforts, and resource allocation policies.
Other policies and practices may serve to circumvent or mitigate speedy trial
pressures--particularly those that are discussed in Chapter 5.

Included here are measures developed by United States attorneys' offices,
United States district courts, and federal investigative agencies. While the
Congressional mandate for the Speedy Trial Act Impact Study called for
examination of United States attorneys' offices, a full understanding of
compliance efforts requires a broader approach. One reason for this is the
differential locus of control over case processing: The United States
attorney's office is in charge in the arrest-to-indictment interval, and
indeed in all pre-indictment proceedings, while the court takes control in
the indictment-to-trial period. Another reason is the fact that local
implementation efforts require cooperation from all these constituencies.

The Speedy Trial Act of 1974 provided for the gradual adoption of final time
limits, to be accompanied by local planning efforts designed to ease the
implementation process. = Each district was required to convene a Speedy Trial
Planning Group and to produce speedy trial plans specifying policies and
procedures developed to achieve compliance. Congress specified the compo-
sition of the planning groups in an effort to ensure coordinatlion among the
various constituencies affected by the Act. Furthermore, Congress intended
that each district have the option to implement the final time limits earlier
than the Act required. Each district was also to develop and adopt proce-
dural techniques to expedite the disposition of cases, report progress in
achieving compliance with the applicable time limits of the Act, and identify
remaining problems in implementation. Coupled with federal reporting require-
ments, these provisions served two basic objectives. They encouraged dis-
tricts to plan for, monitor, and improve local implementation efforts. They
were also designed to provide feedback to both federal administrators and to
Congress, so that statutory and procedural changes could be adopted if
necessary. Indeed, many of the amendments which were included in the Speedy
Trial Act Amendments Act of 1979 (Pub. L. 96-43) emerged as a direct result
of this planning process.

51




I+ should be pointed out that, in general, we cculd not discern a clear
connaction in the six study districts between the nature and scope of the
administcative mechanisms designed to achieve compliance and the degree of
success 1n meeting that objective., 1In part, this may reflect the fact that
even "low compliance” districts are ¢éisposing of tine bulk of their cases
within the time lim:its estaclished by law. Thus, one might not expect to
discover dramatic contrasts in procsdures.
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asscciated record of processing spesd, have, tu
procedural crnange necessitated by the Speedy Trial
the three "high compliance” districts visited--mMiddle Gcorgla and Eastern
Missouri--had a history cf expeditious case processing which predated the
Speedy Trial Act. This was cited by respondents in both districts as a
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rements of tha legislation. One AUSA 1in
St. Louls, for example, charact & the Act as "a codification of what the
distraict had always done.® In shcrt, few new procedures had to be developed
in these districts in response to the &ct. Moreover, the established norms
were nct easily doccumented within the scorpe of this study.

r Do

In contrast, Western New York, Western Pennsylvgnia, and Northern Illinois
had a history of slow criminal case processing.J The first two districts
were slow in the disposition of both civil and criminal cases, whereas
Northern Illinois traditionally processed its civil cases rapidly. Prior

to the Speedy Trial Act this court scheduled its criminal cases around its
clvil calendar. Since the latter represented the bulk of its caseload, the
district achieved a high level of efficiency overall. Thus, in Northern
Illinocis, the Act disrupted long-standing case scheduling patterns and caused
severe dislocations. It should be pointed out that this district currently

1Thomas Church, Jr. et al., Justice Delayed: The Pace of Litigation in

Urban Trial Courts (Williamsburg, VA: National Center for State Courts, 1979):

2In FY 1975, the median criminal case processing time from filing to
disposition in all United States district courts was 3.6 months. The median
times in Middle Georgia and Eastern Missouri were 2.6 and 2.9 months, respec-
tively. These median times placed both districts in the top third of all
United States district courts. AOUSC, Management Statistics for United
States Courts, 1975.

3All three were in the bottem third of United States district courts

in median criminal case processing time. Their median times were 8.4, 6.0,
and 5.1 months, respectively. Ibid.
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appears to ?e making intensive efforts to comply with the final time 1limits
of the Act.

A second factor which helps to explain variations in administrative proce-
dures, if not compliance levels, is district size. 1In general, large dis-
tricts have devoted more effort to developing centralized, formal compliance
mechanisms than their medium-sized and small counterparts., It may be that
the former, with large and relatively complex caseloads, face additional
difficulties in bringing about reductions in case processing time--difficul-
ties which require additional management tools and resources.

4.1 Planning

Each of the six study districts convened a planning group in response to the
requirements of the Act. As displayed in Table 4.1, the number of partici~
pants varied, partly as a function of district size. Each of these planning
groups met early in the phase-in period to respond to the Congressional
mandate for definition of local time tables governing speedy trial implemen-
tation.

There was also national level planning and guidance. In order to aid in
compliance and standardize interpretation of the Act, the Judicial Conference
of the United States ncot only developed and disseminated a set of guidelines
but also distrib&ted a model Speedy Trial Plan for possible adoption by
planning groups. These steps were of great value to the districts in the
preparation of local plans. They may have also had an unintended conse-
guence, however. A number of districts simply used the Model Plan to produce
"boiler plate" district olans. This procedure required little if any close
examination of the Act's provisions or development of guidelines tailored to
local conditions. Thus, in many districts, the early planning process failed
to consider the need for local adaptations designed to accommodate district-
specific circumstances and conditions.

1 C e ; -

Northern Illinois is presently operating under a Judicial Emergency;
the district has decided not to request an extension and is readving for the
implementation of sanctions in July.

2The latest versions of these materials are: Judicial Conference of
the United States, Committee on the Administration of the Criminal Law,
"Guidelines to the Administration of the Speedy Trial Act of 1974, as
Amended," December 1979; and "Revised Model Plan=- 1979: Model Statement of
Time Limits and Procedures for Achieving Prompt Disposition of Criminal
Cases," December 1979.
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Table 4.1

COMPOSITION OF THE PLANNING GROUP IN SIX SAMPLE DISTRICTS
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Two of the districts in our sample--New Jersey and Northern Illinois--wrote
extensive coordinating and monitoring procedures into their speedy trial

plans. 1Indeed, as discussed in later site reports, these early plans were
extremely ambitious, requiring manually generated record forms from virtually
every actor in the system. With the introduction of computerized recordkeeping
systems, both districts have streamlined their procedures.

The district plans have generally provided high quality data on the progress

of the compliance effort, as well as on caseload and other factors affecting
compliance. In some plans, however, these data were used mainly to demonstrate
continuing problems in complying with the Act, while little was said of
procedures developed to improve the district's performance.

The schedule mandated for the planning process suggests that the planning
groups were not intended to be ongoing advisory bodies. By requiring that
plans be submitted once every two years, the Act fostered a limited view of
the planning groups' functions. In some districts, the group has not met
officially since submission of the last plan in June 1978, In New Jersey and
Northern Illinois, the group has met only once since then to decide whether
to request a judicial emergency. There is other evidence that the planning
groups have not played an active, continuing role in local implementation
efforts. Some respondents in both the courts and the United States attorneys'
offices were unaware of the planning group's existence or were unfamiliar with
its composition. Moreover, locally produced plans have not been widely
disseminated in some districts.

Since the planning group was designed as the primary mechanism for coordina-
tion among involved agencies, offices, and individuals, its limited role in
speedy trial implementation has a number of consequences. Many individuals
within the United States attorneys' office, for example, are simply unaware
of the district's compliance record and, thus, of the need for increased
efforts in meeting the time limits. As will be described below, lack of
coordination may also result in inadequate training and dissemination con-
cerning the Act's provisions and their local application. This, in turn, may
lead to unnecessarily restrictive use of the excluded time provisions and
policies and practices designed to avoid what are perceived to be the "fixed"
time limits of the Act.

In summary, there is a clear need for the role of the planning group to be
enlarged and continued. This committee has potential for developing, coordi-
nating, and overseeing district compliance programs--but as yet it is largely
untapped.
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4.2 Monitoring and Reporting

Much of the activity undertaken to achieve compliance in both the United
States attorneys' offices and the courts has been devoted to the design of
monitoring and recordkeeping'systems. New Jersey's speedy trial nlan, for
example, refers to recordkeeping as the "cornerstone" of speedy trial com-
pliance. As noted earlier, we did not find levels of compliance to be
directly related to the quantity or nature of the procedures designed to .
achieve compliance. Yet there is a strong argument to be made for monitoring
and recordkeeping systems. As discussed in Chapter 3, the Act is intricate,
In order to achieve and determine compliance, AUSAs should carefully and
continuously monitor speedy trial time limits, taking into account allowable

excludable time periods.

Furthermore, if the United States attorneys' offices fail to monitor the
speedy trial intervals, there is no check on the court's administration of

the Act. Ultimately, the prosecutor may pay the price for a clerk's error of
omission or commission in identifying, recording and calculating excludable
time. This point is emphasized in a manual prepared for AUSAs in the Northern
District of Illinois:

Because of the severe sanction provided for under the Act...it is
essential that every government attorney keep careful track of the
elapsed time on his or her cases. This includes all periods of
excludab}e delay. You cannot rely on the district court to do this
for you,

Lack of monitoring mav also deprive the United States attorney's office of
the benefits of the Act's flexibility. For example, if an AUSA is not aware
of the excludable time in a case, he or she is not in a position to ask for a
postponement of the trial date to reflect such exclusions.

In general, the extent of monitoring and recordkeeping is closely related to
the size of the district. Larger districts tend to have more elaborate
procedures; smaller districts may have few if any formal procedures. Monitor-
ing activities also differ by speedy trial interval. Primary responsibility
for the arrest-to-indictment interval rests with the United States attorney's
office, while responsibility for post-indictment monitoring lies largely with

the court.

1Northern District of Illinois, United States Attorney Memorandum
Related to the Speedy Trial Act, 1979 Revision.
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4.,2.1 Pre-Indictment Monitoring Systems

In cases 1initiated by arrest, the United States attorney's office must see
that the 30-day limit to indictment is met. We found that each of the United
States attorneys' offices has established procedures for monitoring this
interval, but that these procedures vary widely.

In three of the sample districts, responsibility for complying with the
arrest-to-indictment limit rests primarily with the AUSA handling the case
and his or her immediate supervisor. For example, in New Jersey, despite a
relatively largelcase}oad, there is presently no other case tracking or
monitoring procedure. In the Middle District of Georgia, which has a

small caseload, no formal monitoring system 1s used, nor does there appear to
be a need for one. The AUSAs simply keep track of their own cases. 1In

the Eastern District of Missouri, a medium-sized office, there is no central-
1zed tracking system, but cases in speedy trial difficulty are discussed at
weekly staff meetings and corrective action is taken.

The other three offices we visited currently employ formal monitoring
systems for the 30-day clock. In general, these systems are not highly
sophisticated, relying primarily on manually generated records and "tickler
systems." In the Western District of Pennsylvania, the United States attor-
ney's docket clerk advises the AUSA by memorandom of the last scheduled grand
jury session before expiration of the 30-day limi%. A follow-up memorandum
1s also sent within two weeks of the arrest date. In the Northern Dis-
trict of Illinois, the office affixes red tags to case jackets noting the
expiration of the 30-day limit. It also distributes 14 and 20-day reminders
to AUSAs and their supervisors to alert them of dates by which indictments
must be filed. Finally, in the Western District of New York, a card file
system 1s employed. Cards are filed by date of arrest and reviewed a few
days prior to expiration of the 30-day clock. If an indictment has not yet
been returned, the AUSA is reminded of the upcoming deadline.

The courts have thus far exercised little control over cases prior to
indictment. In the past, the major task of the court clerk in the arrest-to-
indictment interval has been to obtain and record information on arrests and

1It should be pointed out, however, that this office has been chosen
as a pilot district for the Prosecutor Management Information System (PROMIS)
being developed for the Department of Justice by the Institute for Law
and Social Research. When the system is in full operation, it will permit
much more comprehensive tracking of all cases during both speedy trial
intervals. :

2Thls district also has a computerized tracking system in the planning
stage.
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excluded time. In many districts, however, even this task poses serious
problems. Accurate arrest dates are often difficult to obtain from magis-
trates, whose recordkeeping activities are frequently decentralized and
informal. As was discussed in Chapter 3, court clerks also have difficulty
obtaining information from United States attorneys' offices on pre-indictment
excluded time.

There is evidence that as the date for implementing sanctions approaches, the
courts are becoming more involved in monitoring the arrest-to~indictment
interval., For example in both New Jersey and Illinois, the court clerk now
gathers and summarizes case information for this interval, distributing
monthly status reports to magistrates on all cases initiated by arrest. Some
magistrates have requested status hearings on these cases; others have infor-
mally notified the appropriate AUSA that time is about to or has expired.

In general, however, there is a need for more reliable and better coordinated
monitoring systems in the arrest-to-indictment interval. Particularly in
large districts, centralized and automated tracking systems would be verv
helpful to the United States attornevs' offices. Moreover, the courts

and the prosecutors need to improve the flow of information between them on
case events and excluded time during the pre-indictment period.

4.2.2 Post~-Indictment Monitoring Systems

In the indictment-to-trial interval, the burden of responsibility for speedy

trial compliance shifts dramatically to the court. The United States attornev's

office in Rastern Missouri is the only one in our study sample to take an
active role in monitoring the indictment-to-trial interval. The key to
monitoring in this district is a coordinated approach to setting trial dates
which will be discussed in section 4.4 below. Elsewhere, recordkeeping and
monitoring activites are the province of the court.

In New Jersey, all speedy trisl information--starting dates and deadlines of
intervals and excludable periofis--is currently contained in a rolodex file in
the court clerk's office with a card for each defendant. This file is used
to prepare monthly status reports for each magistrate and judage, copies of
which are sent to the lnited States attorney's office. WNew Jersey is in the
process of implementing the computerized Sweedy Trial Act Reporting System
(STARS) which will permit the court clerk's office to track all cases in the
district more effectively. The system will contain up-to-date information on
the status of each defendant; it will also be used to generate "speedv trial
defendant inventories" for each magistrate and judge, and for the fnited
States attorney's office. With minor modification, it could provide each
AUSA with up~to-date reports on the status of all of his or her cases.
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In the Northern District of Illinoils, the court clerk monitors cases through
the automated COURTRAN system installed in 1977. This system contains full
docket sheet information on all defendants, as well as calendar and net time
for each interval, pending exclusicns, and current action deadlines. COUR-
TRAN 1s used to produce regular status reports for the judges on all of their
assigned cases. Moreover, the Chief Judge frequently requests status reports
on all cases approaching speedy trial time limits. The court clerk's office
provides no reports or status updates to the United States attorney's office.
This 1dea was abandoned due to the volume of paperwork reguired.

Monitoring of the post-indictment interval in small and medium-sized dis-
tricts 1s less centralized and formal than in large districts. In the
Western District of Pennsylvania, for example, each courtroom deputy collects
and records excludable time information, monitors the time limits of the Act,
and keeps the judge informed of deadlines. In the Middle District of Geor-
gia, the caseload is so small that the clerk's policy is to examine each
pending case on a weekly basis to make decisions on excludable periods and
ensure that these are entered on the docket sheets. However, in view of the
impending dismissal sanction, the clerk plans to institute a "tickler"

system and regular speedy trial reports to the judges and the United States
attorney's office,

With the exception of Eastern Missouri, the United States attorneys' offices
have few, i1f any, formal procedures for monitoring the indictment~to-trial
interval. In Middle Georgia, Western Pennsylvania, and New Jersey, monitor-
ing of cases post-indictment is the responsibility of individual AUSAs. In
the Western District of New York, the clerk in the United States attorney's
office keeps a card file which is supposed to permit monitoring of the 70-day
clock. The system, however, has not been implemented fully. In Northern
Illinols, AUSAs are reviewed by their supervisory attorney every 60 days.
This review has many purposes, one of which is to monitor speedy trial
compliance,

In summary, where they have been installed, automated case tracking systems
are enhancing the court's monitoring efforts. Such systems would be helpful
1n all large and medium-sized districts. In the large and medium-sized
United States attorneys' offices, there is also a need for centralized
monitoring of the indictment-to-trial interval, Moreover, in districts of
all sizes, AUSAs must take a more active role in tracking cases during the
post-indictment period. Bearing in mind possible separation of power prob-
lems, lncreased court-prosecutor coordination and information exchange should

zemwmiry

1Net time 1s defined roughly as the total number of calendar days for
a given speedy trial interval minus all non-overlapping excludable days.
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also be considered. The complexity of the Act and the attgndant computa—
tional difficulties make the introduction of more systematic case tracking

and monitoring systems extremely important.

4,2.3 Reporting

The court clerks 1in New Jersey and Northern Illinois devote a great deal of
effort to producing annual (and regularly updatgd) progress reports.

These reports describe overall case processing in the court, as well as the
performance of individual judges (and vicinages in the case of New Jersey).
In fact, these reports have been used to refine local court pFocgdures and to
reallocate resources. They also serve as "report cards" for individual
judges, creating an incentive for incregsed.efficiency. Such reports have
potential as management tools and all districts should he encouraged to

devalop them.

Several United States attorneys' offices also produce annual reports;_how-
ever, these do not typically report case processing da;a oF speedy trial
performance. Rather, they are narrative reports highllgbtlng achlgvements of
;he past year. United States attorneys should consider 1lncorporating into
thelr annual reports information on speedy trial performapcg as a way of
“eeping their staffs aware of compliance records and remaining problems.

4.3 Coordination With Investigative Agencles

Smooth working relationships with investigative agencies are cruc1a; to the
effective functioning of United States attorneys' off;ces, 1n§luenc1ng

not only speedy trial matters but also the proper admlnlstratlonlof fed?ral
criminal justice. Substancial effort has beeg devotzd to lmproving such
coordination in order to achieve compliance with spegdy trial limits. .

In general, coordination betwer s investigative agencies and prosecutors is
focused on the period before fr.mal case initiation. ;nvestlgatlve aggnCLes
are intimately involved in the development of declingtlon, case selection,
and arrest policies. These will be discussed fully in Chapter 6.

among the s1x District Approaches offices, New Jersey perhaps best’exempll—
fies such early coordination. Investigative agents and prosecutorial staff

1n this district serve together on a Federal Law Enforcement Cognc1l. In
addition, 1nvestligative agency staff are ex officio members o§ ;he Federal-
State Law Enforcement Committee which is designed to develop 1nFer-level ;
coordination of goals and resources. This coordination helps channel investi-
gatlve resources into priority areas. It also provides early warning to the
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United States attorney's office about impending matters, thus aiding in case

assignment and grand jury scheduling. Such initial coordination can often
prevent subsequent delay in case processing.

The aspect of coordination which most directly affects processing time of
cases already in the system is the effort to expedite investigative and
laboratory reports, particularly in cases facing impending speedy trial
limits. Several districts have established time limits within which the
United States attorney's office must receive all investigative and laboratc-y
reports. Other districts report making priority requests for cases in speedy
trial difficulty. Generally, agencies have responded to such requests by
reassigning staff in order to complete investigations and prepare necessary
reports within the required limits. Such cooperation is particularly good in
New Jersey, according to the Chief of the Criminal Division. In the Middle
District of Georgia, on the other hand, agency staff reductions have made
availability of sufficient resources in crisis situations somewhat more
uncertain.

Despite the level of effort and willingness to reassign staff, however, there
are continuing difficulties in some districts in obtaining necessary reports
quickly enough to comply with speedy trial deadlines. Predictably, there

are disagreements between investigative agents and prosecutors as to the
extent and source of this problem. Prosecutors often cite failure to receive
needed laboratory or investigative reports as the reason for noncompliance
with the arrest-to~indictment limits or for pre-indictment dismissals, as
will be discussed in Chapter 5 beiow. Reports which must be obtained from
Washington D.C.--e.g., handwriting and fingerprint analyses--are a particular
cause for concern. On the other hand, investigative agents repcrt that the
United States attorney's office does not always notify them of priorities
among cases or how to deal with conflicts among priority cases.

Most investigative agents interviewed agreed that given adequate information
on prilorities, they could meet required deadlines in the vast majority of
cases. As will be discussed in Chapter 7, additional exclusions to cover

unusual delays in obtaining investigative and laboratory reports would help to
ease remaining difficulties.

4.4 Scheduling Case Events

The court has tremendous impact on the speed with which criminal cases are
processed due to its power to schedule key case events: arraignments,
discovery, filing of motions, hearings, and trials. 1In the pre~indictment
period, the United States attorney's office may use 1its control of grand jury
scheduling to achieve improved compliance with the Act.
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4.4,1 Scheduling Grand Juries

In response to speedy trial pressures—-particularly in arrest cases--many
districts have had to impanel more grand juries and schedule more grand jury
sessions. For the most part, these changes have been less dramatic in urban
districts where continuous grand jury sessions have bheen the rule for some
time. However, arranging for grand jurv time on short notice remains a
difficulty in such large districts as New Jersey. There is a shortage of
grand jury rooms in some districts, as well.

The problems with grand juries are perhaps more severe in geographically
large rural districts. Grand jurors are typically drawn from the entire
district, so repeated sessions called on short notice are disruptive and
expensive. Some districts with multiple far-flung court divisions have
regular schedules of grand jury sessions coordinated with the reqular terms
of court in the division. This was the practice in the Middle District

of Georgia long before the Speedy Trial Act, while in South Carolina such a
schedule was instituted in response to the Act. In the latter district,
grand juries meet in each division on a rotating basis and arraignments and
trial periods are scheduled for seven and 60 days later, respectively, so as
to comply with the limits of the Act.

Such scheduling practices should be considered in rural multi-division
districts, while large districts should consider convening more grand juries
or using grand juries more efficiently so as to ensure that cases can

be handled within speedy trial time limits even during unexpectedly busy
periods. Of course,; any ilncrease in grand jury scheduling will have cost
implications, particularly if additional space or travel is required.

4,4,2 Scheduling Arraignments

Pricr to the 1979 Amendments, the Speady Trial Act required that arraignments
be held within ten days of indictment. Despite the elimination of this time
limit from the Act, a number of districts continue to hold timely arraignments.
In %astern Missouri, for example, magistrates continue to set arraignments
within ten days of indictment. In Northern Illinois, the court clerk has
recently taken over the responsibilitv for setting arraignments from the
United States attorney. Arraignments are now automatically set upon filing

of an indictment or information, substantially speeding case processing.

Since many districts set trial dates at arraignment, timely arraignments tend
to produce timely trial dates.
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4.4.3 Setting Trial Dates

As required by the Act, many judges currently set trial dates early in the
case--usuallly at arraignment. Others, however, follow the traditional practice
of not setting the trial date until after the disposition of pre-trial motions.

Eastern Missouri has perhaps the most innovative approach of the six study
districts to setting trial dates. This is influenced by the district's
tradition of rapid case proc .+ ~+ and involves a unique coordination effort
between the United States atinrney's office and the court. As noted earlier,
this is the only district in our sample in which the prosecutor takes an
active role in monitoring the indictment-to-trial interval. As each case
enters this interval, the United States attorney sends the assigned judge a
notification of the starting date of the interval and the deadline for
commencement of trial. The judge sets the trial date at the arraignment,
using the United States attorney's letter as a reference in making the
decision. DNefense counsel is present at arraignment and can inform the judge
of any sche:duling conflicts or other matters bearing on trial scheduling.
After arraignment, the court in Eastern Missouri sends an "Order of Court
Relating to Trial®” to the defense counsel and the AUSA responsible for the
case. This order notifies the parties of the trial date and requires any
motions for continuance to be made within seven days. Requests for continu-
ance made after this seven-day period are considered only in extreme circum-
stances. Thus, 1n almost all cases, the court is aware of any requests for
postponemen§ within a week of arraignment.

The Eastern District of Missouri's Order of Court Relating to Trial makes
clear the court's expectation that both parties will be prepared for trial on
the scheduled date, barring automatic exclusions. Here an important balancing
of priorities must take place. Speedy case processing and compliance with

the Act are important, to be sure, but these goals must be mediated by need
for adequate case preparation, accommodation of case complexities, and
consideration of other exigencies which frequently affect the processing of
criminal cases.

4.4.4  Daiscovery

Early, and 1in some districts automatic, discovery policies have been either
orisred by the court or initiated by the United States attorney's office in
order to accelerate case processing and obviate numerous pre-trial motions.
Furthermore, some districts have expanded discovery to cover more material
than required by Rule 16 of the Federal Rules of Criminal Procedure. 1In one
court with expanded discovery the parties are expected to resolve indepen-
dently any disputes concerning discoverable materials. The court makes it
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clear that if matters are not settlad in this fashion, 1t will be to the
detriment of the recalcitrant party.

Liberal discovery pollicle:z answer a maj"r crit cism of defense counsel. 1In
hearings before ihe Senate Judiciary Crail:tee, the Federal Defender for the
Souths=rn District of Californ:a testified that perhaps the defense bar's most
serious pro?lem with the Speedy Trial Act was the limited discovery allowed
by Rule 16.

4.4.5 Motions Practice

In addi*icon to requiring =arly and full discovery, many districts have
expedited case processing by establishing and enforcing local time limits for
f1ling and responding to pre—trial motions. Rule 12(c) of the Federal Rules
of Criminal Procedure allows either such local rules or case~by-case scheduling
by judges.

In order to minimize hearings on pre-trial motionsg, the Middle District of
Georgia and many other districts require written motlons, responses, and
briefs to be filed before any hearing is held. Even then, hearings are held
only 1f evidence must be taken to dispose of the motion. The requirement
that everything be submitted in writing is designed to discourage the filing
of Z‘rivolous and purely dilatory motions and thus to speed case processing.

It is interesting to note that in some other districts it is felt that requir-
ing everythirs; ~: writing produces delay, while encouraging oral motions

and following more informal procedures tends to speed case processing. This
is dramatic evidence of the heterogeneity of policies and practices in Uniteé
States district courts.

Although omnibus hearings on pre-trial motions have been mentioned as a device
for expediting cases, we did not find them 1n use in any of the six districts
surveyed. Several respondents arqued that such hearings are impractical,
given the sequential manner in which cases normally devel.p.

1Testimony of John Cleary in United States Congress, Senate, Hearings
to Amend the Speedy Trial Act of 1974, p. 97.
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4.5 Training and Dissemination

We found some evidence of training and dissemination efforts related to
implementation of the Speedy Trial Act in all six study districts. However,
this is an area in need of substantial improvement, particularly in the
United States attorneys' offices. As noted above, the Judicial Confurence of
the United States has developed and disseminated Guidelines designed to
assist courts in implementing the provisions of the Speedy Trial Act. The
latest Guidelines incorporating the 1979 Amendments were distributed in
February 1980. The other major dissemination effort undertaken by the
Federal Judiciary is the ongoing series of "Speedy Trial Advisories" produced
by the AO0USC.

At the local level, efforts at training and dissemination within the court have
been spotty. The Second Circuit developed a pioneering set of guidelines for
the implementation of the Act. However, no other circuit or district has
followed the example. In the Northern District of Illinois, the Chief Judge
has conducted informal training sessions for the other judges on the inter-
pretation of excludable time provisions and has attempted to bring about
increased use of applicable exclusions., Elsewhere we found little in the way
of coordinated training programs. Most courts simply distribute the materials
they receive from Washington. Particularly in view of the narrow interpre-
tation held by many judges of the "ends of justice" exclusion (see Chapter 3)
and the diverse interpretation of many other provisions of the Act, there seems
to be a clear need for further clarification and training.

It should be pointed out that guidelines and advisories--whether local or
national-~~have no force of law. Only the statute per se, case law, or
binding rules can provide such force. As we shall discuss in Chapter 7, a
possible solution to the problem of diverse interpretation lies in the
promulgation of binding rules by a duly authorized body.

In the United States attorneys' offices that we visited, training on the
Speedy Trial Act consists essentially of distributing materials sent out by
the Department of Justice: the amended Act, the legislative history, and the
Judicial Conference Guidelines, together with the comments of the Criminal
Division. Significant case law on the Act has been reported in the United
States Attorneys' Bulletin. Finally, the United States Attorneys' Manual is

currently being revised to reflect the 1979 Amendments, and this revision
will be distributed in the near future. 1In general there is a need for more
and clearer policy guidance on the Act from the Department of Justice to the
United States attorneys' offices.

Some offices reported that speedy trial issues were discussed at regular
staff meetings and that new AUSAs received information on the Act as part of
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Table 4.2

their orientation program. However, we found no formal, ongoing training i : ; o et TN STUDY DISTRICTS
! . YEAR ENDED JUNE 30, 1979

programs in any of the offices we visited. Moreover, there is very little
locally generated instructional material on the Act. The United States
attorneys' office in the Northern District of Illinois, alone in our study ;

sample, has a manual on the Act. This manual is an extensively annotated set : o
of guidelines which follows the Judicial Conference Guidelines in most 3 Co. J ]
respects. As noted earlier, this manual places the burden of responsibility : ) ) ) Number of Author- | Number of Additional]
for monitoring speedy trial intervals on the AUSAs. L j District by Size ized Judgeships | Judgeships Author- | Vacant Judgg-
P : and Lgvel gf Prior to Omnibus | ized by Omnibus | ship Months8
, Compliance Judgeship Act | Judgeships Act | ’
Certainly the Act has high visibility within both the United States attorneys' | |
offices and the investigative agencies. Virtually everyone interviewed in ﬁ : | |
the six District Approaches sites was familiar with the basic time limits. : Small . ' |
However, there was a surprisingly low level of familiarity with the specific T o Georgia-M 2 | 0 | 0
provisions of the Act. Many attorneys were unfamiliar with the 1979 Amend- [ 2y New York-W 3 ] 0 I 0
ments. Some were even unaware that the 10-day indictment-to-arraignment ’ ¢ . ] |
time limit had been eliminated. 1In general, there appears to be a need for : : Med%um . | |
additional training and dissemination of information to make attorneys aware ; ; MlSSOUfl—E. 4 ' 1 | 7.7
of the provisions of the Act and the flexibility intended by Congress to be a ~ g Pennsylvania-W 10 ' 0 | 12.0
cornerstone of it., Such training, together with uniform binding standards of o | |
interpretation, may help to eliminate the rigid view of the time limits which b - Large l |
appears to guide current compliance efforts. fo o New-Jerey 9 ' 2 | 29.3
! . Illinois~N 13 | 3 i 27.3
" I '
| : | l
4.6 Allocation of Resources
The increase in judgeships provided by the Omnibus Judgeship Act, and the P Source: AOUSC, Management Statistics for U.S. Courts, 1979.
associated increase in United States attorneys' office staff, were designed ; a.. . . .
in part to improve compliance with speedy trial limits and to accommodate the P < High compliance districts are listed first within size strata.
recent rise in civil filings. Respondents in both New Jersey and the Northern S 'y b .
District of Illinois felt that the increase in judgeships would substantially o Calculated on the basis of authorized judgeships after Omnibus Judgeship Act.
improve compliance levels. (However, of the three judgeships authorized in l
Northern Illinois, none has yet been filled.) Vacancies existed in all four !
medium~sized and large districts in the last year. Table 4.2 summarizes 1979 | - '
judge strength in the six study districts. J .
Apart from requesting additional staff, the courts, United States attorneys' P )
offices, and investigative agencies have taken a number of steps to maximize é j
use of existing resources. Such measures are particularly important because ; ¢
of the need to meet unforeseen difficulties such as occur when a judge or
AUSA is tied up with a particularly complex trial or case and cannot attend ‘; Loy
to other assignments. £ ’ ?w

66 ) - ; f ‘ 67

|




4.6.1 Assignment and Reassignment of Staff

A flexible personnel structure is useful 1in meetipg»unexpeczed speedy trial
problems Cases may have to be reassigned or additional staff may have '

* 0 . . «
fo be put on a case to see it through a crisis. all Unl?ed states éttor@ejs
offices and 1nvestigative agencies visited engaged in this kind of ?uggllng
as necessary.

The New Jersey office seems to have a partigularly f%egiple organ.lzatl.ont.)e
AUSAs are frequently "loaned" to other secﬁlgns or divisions. This miy

done at the division chief level, thus avoiding tbe red‘tape qf execu 1v:USAS
staff clearance. Furthermore, although one AUS@ 1s assligned to a caseé

may f1ll in for each other as required for particular court appearances.

Although it was not included in the District Approaches §amp}e, ;he.Centr;ie
District of California employs a noteworthy caseload monltorlng' iv;g:.la "
Chief of the Criminal Divislon maintains a wall-length bgard whic lll z ﬁick
AUSA assignments and Key action dates for all.casgs. fhls.boagdtaa Z:d q
and continuous assessment of caseload and monitoring of trlalt.alegor

other key events to avoid conflicts.. It also has great potentia

tracking cases through speedy trial intervals.

All six United States district courts in our study esen§1ally employlan
individual calendar system. That is, each judge is assigned a; eg:?n
numpber of cases which he or she is personally responsible for‘ and 2;Ch—
Cases are assigned either by rotation 9r by some other_randomlzgtton o
nigue. In many districts, the complexity of the case is taken ;n ie::cof :
that 1s, judges are assigned egqual numbers of cases of varying deg

complexity,

Within the basic framework of the individual calendar system, a numbezhof

additional assignment and reassignment policies have been adopted :zlrdeof

courts to speed case processing. In New Jersey, for gxample, one- d.t

the crlmlnai cases originating in Newark are system;tl:aily assiizz cazeload
ici in an effor o equa

judges in the Camden and Trenton vicinages 1n‘ '

i;rauqhout the district. The clerk makes further re§SSLg?ments as necessary

to mo&e the criminal calendar. In the Western District or.Penr_xsylv;n;ii -

basis, The Northern District o 1noil

reassignments are made on an ad hoc . : ‘ .

nas degeloped a task force of volunteer judqes‘from the dlstr%ct, c1rfu1t

court of appeals, and other districts in the circuit. These 3u§ges a_ed

called upon 1n the 2avent of conflict between two cases approachiny speedy

trial deadlines.
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The Eastern District of Missouri has developed a way of easing the pressure
on judges involved 1in lengthy criminal trials. Any judge presiding at a
criminal trial expected to last more than seven days receives no new civil
cases for a periocd of time. Such measures should be considered for use 1in
other districts so they may be better able to accommodate unforeseen sched-
uling conflicts, comply with speedy trial limits, and control civil backlog.

4.6,2 Use of Speedy Trial Coordinators

Both large districts in our sample--Northern Illinois and New Jersey--have
full time speedv trial coordinators in the court clerk's office, These
coordinators play a key role in keeping the records and monitoring systems
up-to-date, preparing status reports, assisting in coordination of the
planning group, and Preparing the district plan. An equally important
figure in both districts, however, is the clerk of court. These officials
have primary responsibility for court management, and have been instrumental
1n the design of management information systems and procedures for recording
exclusions. In general, they have overall supervision of the monitoring and
reporting system. Both clerks also play key roles in writing the district
plans and in preparing local and Federal reports. It is clear that in these
large districts, speedy trial compliance would be most difficult to achieve
without the involvement of these clerks.

In the four medium-sized and small districts there are no full time speedy
trial coordinators. In the Western District of Pennsylvania, courtroom
deputies monitor and record speedy trial information for each judge. In

‘Middle Georgia, the court clerk currently handles coordinating functions;

nowever, the district intends to hire a chief deputy to serve as speedy trial
coordinator.

Within the United States attorneys' offices, there is typically no one person
designated as speedy trial coordinator. Rather, a number of individuals
perform discrete speedy trial functions. Generally, docket clerks keep
office-wide records and secretaries prepare reports within the criminal
division. Training and follow-up activities are the function of the chief of
the criminal division or other supervising AUSAs. Finally, planning and
coordination between the office, various agencies, and the court may be
handled either by division chiefs or staff in the executive office.

In general, this fragmentation of responsibilities within the United States
attorney's office poses problems, particularly in the larger districts. It
inhibits coordination between the United States attorney's office and the
court and helps create an environment in which implementation becomes
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reactive rather than creative. More attention should be given to th:is
coordinating function in the United States attorneys' offices, particularly
those 1n large districts. Moreover, it would be very useful to have staff at
the district level who have detailed knowledge of the Act and who know

where to obtain additional guidance when necessary. Indeed, glven the
intricacy of the Act, much of the current weakness of United States attorneys'
compliance efforts may be traced to the lack of a coordinated approach to its

management and monitoring.

4.6.3 Use of Magistrates

Full use of magistrates is a potentially important device for improving
speedy trial compliance. Table 4.3 shows the number of United States
magistrates in each of the six study districts. The Federal Magistrates Act
of 1979 significantly expanded the power of United States magistrates in both
civil and criminal cases. They may now hear and enter judgment on any civil
case, jury or non-jury, if both parties consent. On the criminal side
magistrates may now hear jury and non-jury misdemeanor trials upon written
consent. of the defendant. In order to exercise their newly authorized powers
in civil or criminal cases, magistrates must be formally "designated"” by the

district courts,

Admittedly, the statutory expansion of maglstrates' powers is very recent.
However, none of the districts we visited had taken full advantage of the new
iegislation. According to some respondents, the "designation” process is not
clear; thus 1ts application has been limited. There are other problems as
well. Some judges are loathe to relinquish any of their jurisdiction to
maglstrates. This may be evidenced by reluctance to turn misdemeanor cases
over to magistrates or by unwillingness to allow magistrates to handle
certaln appearances 1ln a case. Many judges prefer to maintain control of a
case from assignment to disposition. Several judges argued that only with
such continuous control could they "know" a defendant properly and be in a
positlon to 1mpose a fair sentence in the event of conviction. As a result
of these factors, no district 1in our study sample is currently utilizing
maglstrates to the extent possible.

In general, there appears to be wide variation among both districts and judges

1n the use of magistrates. Generally, larger districts tend to give magis-
trates more responsibilities than do smaller districts, but it is noteworthy
that the large high-compliance district in our study (New Jersey) makes
somewhat more use of magistrates than does the large low-compliance district
{Northern Illinois). The most striking difference between the two is the
contrast in numbers of minor offenses handled--a great many in New Jersey and

very few 1in Northern Illinois. It should be pointed out that increased use of

magistrates for disposing of minor offense and misdemeanor cases requires a
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Table 4.3

UNITED STATES MAGISTRATES IN STUDY DISTRICTS IN 1980

)

District ny
Size and Level

of Compliance® Full-Time Magistrates

Part-Time Magistrates

Small
Georgia-M 0 5
New York-W 1 1
Medium
Missouri~E 2 0
Pennsylvania-W 2 2
Large
New Jersey 5 2
Il1linois-N 4 1

Source: Information collected on site visits.

a.. . . . . .
High compliance districts are listed first within size strata.

convergence of court and prosecutorial policy. The courts must move to
empower magistrates to handle these cases and the United States attorneys
must be willing to downgrade offenses to categories triable by magistrates.
The latter decision, in turn, requires a balancing of speedy processing
concerns with concerns for the ends of justice. It would be unfortunate to
see wholesale downgrading of offenses simply to improve compliance with the
Speedy Trial Act. With all of these considerations in mind, courts and
prosecutors should make the maximum use of magistrates that is consistent
with the proper administration of Federal criminal justice.

4,6.4 Use of Senior and Visiting Judges

Utilization of senior and visiting judges should be encouraged as an aid in
the compliance effort. Table 4.4 shows the number of senior judges in the
six study districts. Utilization of senior judges varies across disricts.
tastern Missouri and Middle Georgia have very active senior judges, while
Northern Illinois has recently expanded their involvement in criminal cases.

71




R - . - s mmi i b

10F3




23

’

i case events, and resource allocation. A&ll United States attorneys' offices
visited have worked hard to achieve relationships with federal investigative

: agents, particularly with respect to obtaining laboratory and investigative

li reports. As will be discussed in Chapter 5, there has also been substantial

i coordination in the development of declination and arrest policies. 1In some

e districts, however, additional coordination is still necessary to expedite

‘ complation of investigations and reports. Additional exclusions might also

As already noted, Northern Illinois makes use of visiting judges in its task
force. By contrast, New Jersey rarely employs visiting judges. Vis%tin?
judges are sometimes assigned by the Second Circuit to the Western District
of New York in the event of calendar congestion.

e

Table 4.4 jand be provided to cover delays in this process.
able 4. | .
Y i i
SENIOR JUDGES IN STUDY DISTRICTS g ? e While most districts have developed some form of monitoring scheme, the
1980 ( complexlity of the Act and the computations required by it suggest a need for
; ; ; more systematlic monitoring of speedy trial intervals. United States attorneys'
~ ' Y offices have developed either formal or informal monitoring systems for the
District by Size an . . T arrest-to-indictment interval. Where tiere are no centralized "tickler”
Level of Compliance Number of Senior Judges . ? e systems, AUSAs and their immediate supervisors assume responsibility for
; ‘ } { meeting the 30-day clock. More centralized monitoring systems might be
& | implemented, particularly in larger districts. Improved coordination and
Small ) L. information exchange with court clerks should also be developed, particularly
ieorgla;MW é 0 . j{ with respect to recording of excluded time.
New York- i A :
Medium )
Missouri~Ek 4 5 i United States attorneys' offices currently pay little attention to monitoring
Pennsylvania-W 3 § % ‘ﬁ' the post-indictment interval, primarily because they consider this a court
Large ; ? function. However, prosecutors must actively monitor this time period
New'Jerey > N ; k 1f they wish to have a check on the court's administration of the Act
Il1linois—N 3 ] P and fully avail themselves of the flexibility envisioned by Congress. In
- o large and medium-sized districts, automated case tracking systems might be
. . s o o considered. The courts have developed mechanisms for monitoring the indict-
Source: Information collected on site visits. P P ment-to--trial period, some of which involve sophisticated management infor-
a.. . . o as . . First within size stratum. ¢ k 1 nation systems and some of which are decentralized and less formal. Auto-
High compliance districts are listed first within T b mated systems should be implemented to the extent possible. There is also a
| ! 1 need in this interval for niore effective information flow between the offices
E - of the clerk and the United States attorney and for clarification of separa-
. i ticn of powers 1ssues. That is, courts need some guidance as to whether
4.7 Summary and Conclusions 3 Lo provision of information to the United States attorney's offices on case
§ ; é‘ status erodes the independence of the court. To ensure fairness, defense
In this chapter we have described a broad array of procedures developed s 5 attorneys should also have full access to information on speedy trial events.
in ;ix sampie districts to improve compliance with the Speedy Trial‘Act. It B N i
is clear that the compliance effort is taken seriously in the dis?rlgts . {. ; ! The courts--and, to a lesser extent, the United States attorneys' offices--
visited. It is just as clear th?t the s;ope, fo;mallty, and SODhlSFlcatlon : - have adopted or improved pre-existing methods of scheduling and controlling
of procedures varies Wid?lY- While we did not find lEVElSdOf coizi;azge to i : ;& case events., These include expanded and/or rotating grand jury sessions,
be §irectly ??lated t; t:e_quan:;ign:ra:;E;::toiorhzdgzzigﬁzie:easu;es ko be éM oo sarly arraignments, early and expanded discovery, firm time limits ﬁor filing
achlev% comp_laTce, there 1ipa strethhened. As discussed in Chapter 3, the ) f - motions and responses, and tlmely schgdul}ng of trlals. Such p;actlces
adopted and current approacnes g i ot b are necessary to some degree in all districts, according to their particular
ct is intricate; full compliance requires concerted efforts to improve f PoL character and circumstances. However, close attention must be paid to the
district performance. = { proper balance between the need for speedy processing and the importance of
1 i flexibility to accommodate the range of casas in the system.
mne procedural areas which have thus far received the most effort and attenT Hi i,
tion.are coordination with investigative agencies, case monitoring, scheduling B
i ?5
i i
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In the area of resource allocation, most districts have used flexible
2ssignment and reassignment policies to maximize utilization of available ‘
district court judges and AUSAs. There is substantial variability in the . c

use of magistrates, senior judges, and visiting judges, however. Although S 5.0
recent legislation has broadened the responsibilities of the magistrates, few . :

courts appear to be taking active steps to increase their role in criminal g
case processing. Districts should make full use of magistrates, as well as

senior and visiting judges. Furthermore, while many United States attorneys'

offices may not need a full-time speedy trial coordinator, it is recommended

PROSECUTORIAL POLICIES AND PRACTICES

United States district courts and United States attorneys' offices in re-
éions§btg the §peedy tr{al mandate. For the most part, these measures can be
aescrined as direct, affirmative actions to administer the provisions of the

that individuals be designated to carry out necessary monitoring, training, b .
dissemination, and coordination functions. : : AC#- This chapter reviews a number of prosecutorial policies and practi
o which may also facilitate speedy trjal compliance. practices

The olanning effort needs improvement. The speedy trial planning groups ~ ~ _
appear to have been helpful in initial implementation efforts, drafting local . : | S?me ©f these procedural tactics have been developed explicitly to mitigate
speedy trial plans and designing initial administrative procedures. They . . Fne pfessures of Fhe Act. In some cases, these tactics may also vitiate the
have not generally served as ongoing coordinating committees, however, - rntent of the legislation ang may be viewed as its unintendeq consequences.

Others are partly the result of broader changes in Federal law enforcement

nor have they provided continuing feedback to those involved in the compli- ‘ olici
ance effort. 1In general, their activities have been largely directed to : . policies.
meeting Federal reporting obligations. The role of these groups should be ! )

expanded and made ongoing. ;
) ¢ g g o ; A definitive analysis of the magnit e
545 0L whe magnitude of these changes, their origins, and

) tbelr consequences for the administration of justice, was beyond the informa-
Pernaps the weakest areas in implementation of the Act are training and ; ; tlona} resources available for this report. Rather, we use the results of
dissemination. Many AUSAs are unfamiliar with the specifics of the Act. - o our field observations and interviews, supported where possible by analyses
All districts visited would benefit from more systematic proqrams to produce P ) of sgcondaFy data, to draw inferences about the extent to which speedy trial
and disseminate speedy trial information and to train personnel at all levels . cons%deratlons have affected prosecutorial behavior. Case data from the

in the use of that information. Moreover, to accommodate local circumstances . p T? site Records Study have also been included, wherever they bear on the

and conditions, districts should not simply distribute materials received ; ’ Giscussion.
from Wasnington; they should develop local manuals of procedure to quide ’

their own staff, TPinally, as will be discussed in Chapter 7, there is a need Banv of ti .
~any ol tne issues examined in this chapter were raised during the legislative

Zor uniform binding rules interpreting the Act and setting standards for its i ; . debate that .
for uniforn bir at preceded enactment of the 1979 Amendments. Where appropriate, we

reference that debate in the discussions that follow.

R
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i Filings
—===0198

T?er% nas‘been a dramatic reduction in the number of criminal cases filed in
; fne.Lﬁlten §tates district courts over the last several years. According to
Pl ndm}nlstratlve Cfifice of the United States Courts (AcUsC) statisticé the
aumner of cases filed declined from 41,020 in the vear ending Jun 36 1976
t0.32,688 ?n the vear ending June 30, 1979, a dropuof 20 peréent. P;rt of
this drop is due to change in the Way superseding indictments are counted
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AOUSBC, 1979 Annua. Report of the Director, D. 7.
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hut, excluding those cases, there was still a 15 percent reduction in the
number of cases filed. It is virtually impossible to associate this decline
with available indices of criminal activity.

& compelling explanation for the reduction in case filings is the recent
shift in Federal law enforcement priorities. In 1277, the Attorney General
announced that the Department of Justice would concentrate its resources on
the investigyation and prosecution of white collar crime, narcotics violations,
organized crime, and official corruption. These cases are more complex than
those handled previously and reguire longer periods of investigation and case
preparation. According to AOUSC, this policy change has contributed to a
substantial decline in the criminal caseload through:

¢ deferral to state or local authorities of auto theft
violators when the theft is not connected to organized
criminal activity;

@ dJdeferral to state and local authorities of other offenses--
such as narcotics violations, larceny and theft~--that are
committed by persons under 21;

@ deferral to state and local authorities of first time
offenders accused of weapons and firearms violations;

8 deferral to state and local authorities of bank robbery
cases; and ‘

o =fforts to reach the main manufacturer and distributor of
illicit drugs, with somewhat less emphasis on the small
street operator.”

In one respect implementation of the Speedy Trial Act has led to a measurable
reduction in the number of casses filed, albeit through a technical change

in enumeration procedures. In accordance with § 3161l(h)(6) of the Speedy
Trial Act, superseding indictments and informations are no longer included in
the count of new filinas, except when the original indictment was dismissed

While Index Offenses (e.g., robbery, homicide) remained stable
over this period, these are not wholly comparable to Federal crimes. More-
over, for many classes of Federal offerses, where incidents are revealed by
investigatzion (and victims mav be unaware of their victimization), it is
difficult to generate reliable estimates of criminal activity.

ZAOJSC, 1879 Annual Report of the Director.

ey

[ Sppus |

el

TRENRITLY

—

Y

e

g g

R ]

FEt=m——

L

L

Ty

£l

e

=

e

pursuant to the defendant's request. This change has resulted in a substan-
tial drop in the reported number of indictments and informations filed. Had
these superseding indictments and informations been counted as before, the
number of filings for 1979 would have been 35,056, rather than 32,688.

Whether the speedy trial limits have had an impact on the number of case
filings beyond this recordkeeping change is difficult to assess. Clearly,
a reduction in filings would facilitate overall speedy trial compliance.
With resources concentrated on a smaller number of cases, cases could be
expectzd to proceed more quickly. Moreover, a shift away from routine
offenses typically initiated by arrest would eliminate some of the pressures
in the arrest-to-indictment interval. Thus, speedy trial requirements may
actually reinforce changing law enforcement priorities in shaping prosecu-
torial behavior. On the other hand, pursuit of more complex cases might
increase difficulties in the indictment-to-trial period, since these cases
often require lengthy trial preparation. In the sections which follow we
attempt to examine the impact of speedy trial requirements on filings by
examining declination and deferral policies and practices in the six site-
visited districts.

5.1.1 Declination

Interviews conducted at the six site-visited districts explored whether the
respondents felt the Act had influenced the number of declinations. Assess~
ments of this influence were quite varied. The Middle District of Georgia
cited only two causes for their reduction in case filings: (1) the Depart-
ment of Justice directives on prosecutorial priorities; and (2) a reduction
in the local office staffs of various investigative agencies. Furthermore,
the Western District of New York's formal declination policy, which is in
line with the national priorities, does not seem to have been affected by
speedy trial considerations. On the other hand, respondents in the Western
District of Pennsylvania, the District of New Jersey, and the Northern
District of Illinois reported that speedy trial constraints had at least
partially reduced their rate of filings. Supervising attorneys at the last
site believed that greater flexibility in case processing time would permit
additional small cases to be pursued without impeding the prosecution of high
briority cases. Faced with stringent time limits, they argued, assistant
United States attorneys (AUSAs) were forced to be more selective in prose-
cuting cases than they would have been if work on small cases could have been
scheduled around complex ones.

it must be noted that if the Act does have this effect on the declination rate,
ic is difficult to verify from available records. Declination reports cite
case characteristics more often than speedy trial constraints per se as jasti-
fications for failure to prosecute. Thus, the extent to which speedy trial
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concerns are actually affecting declinations can only be assessed through
anecdotal reports such as those discussed above. For example, while respond-
ents in tne Northern District of Illinois reported an inhibiting effect on
filings, declination reports in that district generally attributed declina-
tions to "insufficient evidence" and "severity of the offense,'" not to

speedy trial constraints. This corroborates results cited in a recent
Lepartment of Justice survey of United States attorneys' offices, which found
zhe most frequently cited justifications for case declination to be: (1)
availability of alternatives to Federal prosecution, including prosecution at
the state or local level; (2) the severity of the offense, usually measured
by the extent of injury or property loss involved; (3) the defendant's
history and persoral circumstances; and (4) the strength of the evidence.

n

1.2 Deferral

1

iD
3
[t

, declination and deferral policy work together. Only cases

less serious offenses are declined entirely; the others are deferred

authorities for prosecution. Successful deferral strategies require

rdination between Federal and state and local prosecutors. If this
esent, cases may "fall through the cracks,”" local and Federal

inv igaters may target the same subjects without being aware of each

other's work, unanticipated arrest may occur, and the already overburdened

iocael rrosecutors' offices and state courts may become the dumping ground for

large numbers of cases the United States attorney's office does not wish to

randle.
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Lmony the Uistrict Approaches sites, deferral strategies were variable in
nature. Some respondaents reported that cases deferred to local prosecutors
were a burden to the state court. Others reported that coordination with

local prosecutors was not entirely satisfactory.

At least one of the six site-visited districts, New Jersey, has achieved a
high' level of coordination among Federal, state, and county authorities. New
Jersey has a historv of joint Federal-state investigation and prosecution.

I Januvary 1978, the pattern of informal cooperation was formalized through

the estallishment of a Federal-state law enforcement committee. This committee
1s composed of the State Attorney General, the Director of the Division of
Criminal Justice, the President of the Counrty Prosecutors Association and the

hi
- -

U.5. Department of Justice, "United States Attorneys' Written
rlines for the Declination of Alleged Vinlations cf Federal Criminal
: A Repcrt to the United States Congress," Washington, D.C., November
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United States Attorney. Investigative agency staff are ex officio members.
The committee has improved coordination among jurisdictigzs, particularly
wita respect to the sharing of resources, the identification of problem
areas, and the establishment of law enforcement priorities. The result of
these improvements is an effective deferral program which has eased speedy
trial pressures on the United States attorney's office.

The fact that the current United States Attorney in the District of New
Jersey was formerly First Assistant State Attorney General in charge of
criminal prosecution and that there is a high degree of centralization of
criminal prosecution in the State Attorney General's office help account for
this degree of cocperation. That is, the Speedy Trial Act per se did not
bring about coordination in this district. However, joint law enforcement
efforts have in fact facilitated compliance, and coordination is mentioned by
respondents as a cornerstone of this district's efficiency in case processing.

5.1.3 Conclusiog

In conclusion, while criminal filings have, in fact, declined over the past
several years, this reduction can be attributed in large part to changes in
Federal law enforcement policy. It is possible that in some districts,
particularly those having difficulty achieving compliance, speedy trial
considerations may limit prosecution of "borderline" cases that might other-
wise be pursued. Evidence on this point is difficult to collect, however.
The impact of the reduction in filings on the public interest depends on the
causes of the decrease. Future policy should be sensitive to the possibility
that speedy trial compliance is causing some "significant" cases to be
dropped or diverted to already overburdened state and local courts.

5.2 Arrest Policies and Practices

5.2.1 Reduction in Use of Arrest

During the Senate Judiciary hearings preceding enactment of the 1979 Amend-
ments, a great deal of debate centered on the issue of declining arrests.
Essentially the debate focused on three questions:

® How large a reduction in the number or percentage of
cases initiated by arrest has there been since imple-
mentation of the Speedy Trial act of 19747

® Can this rediction be attributed to speedy trial limits?
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® Has this reduction had a negative effect on the adminis-—
tration of justice? :

With respect to the first question, DOJ cited AOUSC data showing a decline in
arrests from 18,849 in the 12-month period ending June 30, 1977 to 9,169 the
following year. In subsequent testimony, Professor Daniel Freed argued

that these figures did not take into account two factors: (1) the overall
decline in total filings; and (2) the fact that the . 1978 AOUSC figures, which
were based on counts of terminated cases, did not at that time contain

all cases terminated during fiscal year 1978. Professor Freed estimated that
a final tally would show Ehat 16,300 arrests were made in fiscal year 1978,
or a drop of about 2,600.

With respect to the second and third issues, a number of witnesses testified
that the decline in arrests could be attributed to speedy trial constraints
and that this reduction represented a severe handicap to effective law
enforcement. It was pointed out that without an arrest, the speedy trial
clock does not run during investigation and presentation of preliminary
evidence to the grand jurv. Others contradicted this testimony, stating that
there was no causal relationship between speedv trial pressures and the
reduction in arrests. Furthermore, even if such a relationship existed, it
was argued, the decline in arrests might actually be in the public interest.
Professor Freed was the chief proponent of the latter position, arguing that
the Speedy Trial Act had "enabled, and in many cases compelled, the United
States attorneys to take earlier control of cases which they traditionally
did not see until after an arrest had been made by the FBI or other agency."

Professor Freed testified that by declining arrests except in dire emergencies,

United States attorneys' offices might reduce the number of cases initiated
ard leter declined. He also argued that all too many cases were initiated by
arrests which were not necessary to protect the public interest or carry out
essential investigations.,

Respondents in all six site-visited districts reported a substantial decline

in the percentage of defendants whose cases were initiated by arrest. Table 5.1

supports their perceptions. Some reduction was found in all six site-visited
districts, altheough the observed changes are smaller than the reported ones.
Most attributed this reduction primarily to speedy trial constraints; indeed,
changes in arrest policy were viewed as one of the primary mechanisms used in
achlieving compliance. Secondary analysis of AQUSC data also reveals that the
percentage of defendants in cases initiated by arrest has declined over the

1Testimony of pPhilip 8. Heymann, in Hearings to Amend the Speedv Trial
adct of 1974, p. 51. !

? > [} . . . s
“Testimony of Daniel Freed, in Hearings to Amend the Speedy Trial Act of

1974, p. 75.

*1bid., p. 35.
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Table 5.1

PERCENTAGE OF DEFENDANTS IN TERMINATED CASES ARRESTED PRIOR TO IN y
. 7 ! ) S WSTED E ] INDICTMENT
BY DISTRICT APPROACHES SITES FOR THE PERIODS JULY 1, 1876 THROUGH JUNE 3¢, 1877

AND JULY 1, 1978 TIROUGH JUNE 30, 1979

l
July 1, 1976 | July 1, 1973
th;ough l through
June 3¢, 1977 279
Mistricte ’ ; June 30, 1979
i
(1) (2) (2)/(1) | (1) (2) (2)/(1)
I
N l
Total 49,224 18,633 36% | 3€,896 12,279 32%
|
Vestern New York 418 131 31 | 3949 94 23
Mew Jersey 1,345 380 28 | 769 155 20
Western Pennsylvania 502 110 22 | 446 74 17
Central Ceorgia 855 32 i | 1,061 9 1
Northern Illinois 1,201 544 45 | §19 308 34
pastern Mbissourid 388 147 38 | 222 79 gé
Feraining Listricts 44,515 17,289 | 35,680 11,541 33
l

Source: Speedy Trial [ile created from the INFOREX file rrovided hy the

Administrative Office of the United States Courts.
in Appendix C.

(1) Pefendents in terminated cases

(2) LCefendants arrested prior to indictment
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last few years. The percentage of defendants arrested prior to indictment
was 38 percent nationally for the year ending June 30, 1977, whereas for the
year ending June 30, 1979, the comparable figure was 32 percent.

As with declinations, it may be difficult for prosecutors to distin-

guisn between those changes attributable to changing case priorities (empha-
sizing white collar crime and related cases that may rely more heavily on
investigation and indictment) and those attributable to speedy trial consider-
ations. Az displayed in Table 5.2, however, this reduction was fairly
uniform across offense types. With the exception of immigration cases,

arrest rates declined slightly in all categories of offenses displayed in the
table.

Examining the actual numbers of defendants in cases initiated by arrest, one
sees a slightly different picture. For the year ending June 30, 1977, this
number was 18,633; for the year ending June 30, 1979, it is 12,279. 1In
absolute terms, then, the reduction in the number of cases initiated by
arrest was 34 percent.

Table 5.3 presents changes in filings and arrest rates by type of offense for
the periods July 1, 1976 through June 30, 1977, and July 1, 1978 through June
3, 1979. Taken together, these figures may be summarized as follows:

® Overall, there has been a 21 percent reduction in filings from
the first time period to the next.

# The percentage reduction is somewhat larger for those cases
which are non-priority offenses.

® Thne percentage reduction in cases initiated by arrest is larger
than the percentage reduction in filings.

# The percentage reduction in arrests is greatest in cases
involving priority offenses. In particular, there are large
percentage changes in cases involving United States Government
fraud, forgery, and racketeering.

One possible interpretation of these findings is that the Speedy Trial Act
nas had an impact on arrest policies and practices over and above changing
nationzal law enfeorcement priorities. Unfortunately, these data still do not
rules out the possibility that changing priorities have focused prosscutorial
resources on a smaller number of important cases not typically initiated by
arress.

Regardless of the motivation, interviews conducted with our respondents indicate

that this reduction in arrests has been brought about in two ways. PFirst, all
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Table 5.2

PERCENTAGE OF DEFENDANTS IN TERMINATED CASES ARRESTED PRIOR TO INDICTMENT
BY OFFENSE TYPE FOR THE PERIODS JULY 1, 1976 THROUGH JUNE 30, 1977
AND JULY 1, 1978 THROUGH JUNE 30, 1979

Offense Type

July 1, 1976
through

June 30, 1977

July 1, 1978

through

June 3G, 1979

l
I
l
l
|
(1) (2) (2)/(1) | (1) (2) (2)/(1)
|
Total 49,224 18,633 38% | 38,896 12,279 32%
|
Theft 5,592 1,954 35% I 4,610 1,500 32%
Embezzlement 2,116 445 21 | 1,859 324 17
Defraud United States 3,616 427 12 [ 3,664 242 7
Other Fraud 2,138 517 24 | 2,521 570 23
Forgery 4,432 1,986 43 | 3,186 1,070 34
Drugs 9,548 5,416 57 [ 6,494 3,555 55
Racketeering 10,498 2,756 26 | 8,857 1,118 13
Immigration 1,535 1,295 84 | 2,140 1,877 88
Remaining Offenses 9,549 3,837 40 | 5,5R5 2,023 36
|

Source: Speedy Trial File created from the INTOREX file provided by the

Administrative Office of the United States Courts.

in Appendix C.

(1} Defendants in terminated cases

(2) Defendants arrested prior to indictment
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Tahle 5.3

PERCENTAGE CHANGE IN THIS NUMBER OF DEFENDANTS IN TERMINATED CASES AND
ARRESTED PRIOR TO INDICIMENT BY OFEFENSE TYPE FOR THE PERIODS JULY 1, 1976
THROGUH JUNE 30, 1977 AND JULY 1, 1978 THROUGH JUNE 1, 1979

Defendants in Terminated Cases Defendants Arrested Prior to Indictment:

Offense Type July 1, 1976 July 1, 1978
through through Percent
June 30, 1977  June 30, 1979 Change

July 1, 1976 July 1, 1978
through through Percent
June 30, 1977  June 30, 1979 Change

Total 49,224 38,896 -21% 18,633 12,279 -34%
[as]
faN
Embezzlement 2,116 1,859 -12 445 324 -27
Defraud United States 3,616 3,664 1 427 242 -43
Other Fraud 2,138 2,521 ' 18 517 570 -10
Forgery 4,632 3,186 -31 1,986 1,070 -46
Drugs 9,548 6,494 -32 5,416 3,555 -34
Racketeering 10,498 8,857 ~16 2,756 1,118 =59
Remaining Offenses 16,676 12,315 -26 7,086 5,400 -24

l
l
l
|
l
l
|
:
l
Priority Offenses 32,548 26,581 -18 I 11,547 6,879 ~40
|
l
|
|
I
Il
I
l
|

Source: Speedy Trial File created from the INFOREX file provided by the Administrative Office of the
United States Courts. See Table C-1 in Appendix C.
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six site-visited United States attorneys'

local investigative agencies asking them
essential arrests. If an arrest must he
to postpone it until after an indictment

offices have issued directives to
to refrain from making all but
made, agents are strongly encouraged
has been returned, or at least

until investigative reports have been completed. Secondly, in cases where
arrest is deemed essential, investigative agents have been instructed to
notify the United States attorney's office either prior to making the arrest

or immediately thereafter, and to follow

any oral communication with written

confirmation. In several of the sample districts visited, this directive
goes even further: agents may not arrest anyone without authorization from

the United States attorney's office. To
several United States attorneys' offices
deal with the investigative agencies.

5.2.2 Consequences of Change in Arrest

strengthen channels of communication,
have designated liaison personnel to

Policy

whether a reduction in the percentage of
to the public interest depends partly on

cases initiated by arrest is counter
the magnitude and reasons for that

reduction. Certainly, a number of respondents in the six sample districts,
like Professor Freed, viewed the increased coordination between the United
States attorneys' offices and the FBI and other investigative agencies as a
rositive outcome of controlled arrest policv. Moreover, given the prevalence
of rélatively liberal pre-trial release policies, some respondents claim that

i

decline in arrests has virtually no impact on pre-trial crime.

Cn the other hand, some prosecutors and investigative agents reported that a
restrictive approach to the use of arrests posed serious problems, including
the increased likelihood of flight to avoid prosecution and continued criminael

activitv. It also may pose problems for

effective investigation and case

rreparation. For example, by having to obtain prior approval in making an
arrest, agents may lose the immediate opportunity to seize evidence or
capture & suspect. In addition, in certain cases, arrest may lead to the
uncovering of a conspiracy or a pattern of continuing criminal enterprise.

In these instance., law enforcement officials must sometimes mhake tradeoffs:
either arrest and prosecute the immediate offense in the face of speedy trial

limits, or defer arrest until the larger

case can he developed more fully.

Cne final concern was expressed by FBI agents in one district who felt that
without the publicity generated by arrests, witnesses were less likely to

come forward.

5.2.3  gummary

In summary, there seems to Le general agreement among respondents in the six

site-visited districts that there has been a decline in arrests and analysis of
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ROUSC data provides some support for this perception. According to respon-
dents, this decline is directly traceable to speedy trial constraints.
Certainly, increased cooperation between investigative agencies, coupled with
increased restraint on the part of agents, is in the public interest.
However, to the extent that the Act, as currently implemented, inhibits the
use of arrest as a necessary evidentiary and investigative tool, as well as a
preventive device, the interests of justice may not be served.

5.3 Indictment Policies and Practices

5.3.1 "Pramature" Indictment of Cases Initiated by Arrest

While some districts may respond to speedy trial pressures by avoiding arrest
unless absolutely necessary, those that do arrest may be forced by time
pressures to indict without the benefit of full evidence. t issue is: (1)
the extent to which such "premature" indictments occur; and (2) the extent to
which such indictments adversely affect criminal justice.

Districts wvary greatly in their indictment policies. Some reguire that all
evidence be in hand--laboratory and investigative reports, handwriting and
fingerprint exemplars, results of lineups--and that all witnesses be tho-
rougnly interrogated prior to grand jury proceedings. Others have Jess
rigorous requirements.

number of respondents reported that speedy trial limits were forcing
rosacutors to make a difficult choice: either dismiss the case or go

o the grand jury without a critical piece of evidence or without having
nterviewed witnesses fully. Some cases were submitted to the grand jury
with only £ield tests of drugs and other controlled substances or without
benefit of fingerprint analysis. ther cases were brought on lesser charges
than they might have been were there additional time for investigation. Two
axamples illustrate this dilemma.

R

U

o

Pirst, responden=s in both the United States attornevs' offices and DEA
offices in our districts reported that speedy trial limits have had an
adverse 2ffect on prosecution of certain classes of drug offenders. Accord-
inT to resonondents, arrest is an essential tool in the developmant of many
dr cases, particularly those involving continuing criminal enterprise or

ug cas
Tonspiracy. Undercover agents often must seize the opportunity to obtain the
evidance at hand by arresting individuals in the process of "making a buy" or
delivering a shipment, Often it is the "little quy" who is caught in the
set; greater difficulty is encountered in trying to identify and develop a
case against those involved higher up. In the past, investigators would
attempt to enlist the cooperation of the arrested defendant as an informer
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in a continuing investigation. Respondents believe that now, faced with the

certainty of indictment or dismissal within 30 days, the defendant has little

; 1ncentive to cooperate. Thus, cases initiated by arrest may be terminated
- "speedily" at the expense of continuing case development.

& second example involves the arrest of persons accused of mail fraud. Often

such cases can only be broken by arresting the offender at a post office box,
i as they pick up their mail. Once the arrest is made, however, the speedy
f trial clock starts running. Developing the full case may involve extensive
interviewing of potential victims or tracing bank deposits and other financial
- racords that are subject to the Financial Privacy Act. Given speedy trial
/ time constraints, the prosecutor may be forced to indict the individual on

lesser charges.

Respondents have a number of concerns with respect to these practices.

First, lack of proper evidence plus pressure to produce an indictment may
} increase the tendency for the grand jury to become a "rubber stamp" for the
! prosecutor, negating its importanv screening and investigative functons. If
a case passes through this screen, only to be dismissed upon receipt of

[T

indictments may lead to the filing of
; is uncovered or additional defendants
indictment involving original charges
indictment, the defense has only five

1.

- additional evidence, it represents a costly error both in terms of due
process concerns and the waste of prosecutorial resources.

Second, fallure to obtain sufficient evidence during the arrest-to-indictment
period can pose problems during the indictment-to-trial interval. Premature

superseding indictments as new evidence
are identified. If a superseding

is filed on, say, the 65th day following
days to respond to these charges unless

additional exclusions are invoked. Thus, defense attorneys may have little
time to develop a new trial strategy in response to the amended charges.

With respect to the Records Study districts, superseding indictments were
filed in 97 cases or 8.5 percent of the 1145 cases where an indictment or

information had been filed. Of these, 31 were filed while the original

reported by our respondents:

o

indictment was still pending for the sole purpose of carrying out plea
negotiations., The remaining 66 were filed for the following reasons as

8 Fourteen were filed to add new counts that appeared to

. be "... offenses required to be joined with ..." the

Superseding indictment was defined for purposes of analysis as any
indictment or information charging a defendant with an offense that had
w previously been charged in an indictment or information.
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original offenses and so did not require new speedy .
trial clocks.

® TFive ware filed to add new offenses that did regquire new
speedy trial clocks.

® Eight were filed to add some counts and drop other
counts.

® Six were filed to add new defendants to the case.

o Seven were filed to make minor changes in the wording of
the original indictment.

@ Nine were filed for miscellaneous other reasons, while 17
reported no reason at all.

Thus, summing the first six categories, one-half of the 66 fupe§sedlng .
:ndiétments which did not reflect plea negotiations involved major changes in

the offenses charged.

In conclusion, given the uremendous variability in pros?cgtoFlal pzllcicizies
practice, it is almost impossible to ascribe "prematuré lndlcFmin p; cric
to speedy trial pressuraes. There is ?oge i:igiztaléiZtgzzcetizaRezzgds tudy
id ions do enter into prosecutors ec . : , ‘
2;2:r§§;;est that the use of superseding indictments is no; uiczmiznét:iE?Zign
nearly one-third of such indictments reflgct FPe outcome 9 ple o gOther
rather than any change in the charges facing the defendant. On tge e
hand, the Records Study data neither refutg nor support thedhgpoh eseS ;nd,
speedy trial pressures result in early indictments and amended charg

that these may pose problems for the defense.

3.

8]

Delayed Indictment in Cases Not Initiated by Arrest

ut

force premature indictment in cases

v
.

[o el

that speedy trial Llimits .

Szgeb;rzjjest, ot%ersjare concerned that Qrosecutors arefdelgz%zf
ent in non-arrest cases until thev are virtually read¥ oF fii 1:.eli-

a, 1f a court is particularly congested and there is }1tu v-giﬁeld
that a defendant will flee, fully prepared caﬁes are s?metimes.w1_kz
the grand jury until the congestion is reduced. For examp ?’ ;? th
of iénending Speedy Trial Act sanctions and a cour? recessllnr‘fi
of 1979, an informal arrangement was worked o%t‘ln Sne dlst~1; cilin
n the court and the United States attonrney's office to delay the fi g
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Such practices can be viewed critically for a number of reasons. First, they
nay give the prosecutor an unfair advantage during the indictment-to-trial
interval. While the Prosecutor may have virtually unlimited time in preparing

the case, constrained only by the statute of limitations, the defense counsel
has only 70 net days.

Second, there are those who argue that preparing all cases fully for trial
before going to the grand jury, leads to wasted effort because many of these
cases ultimately result in guilty pleas. On the other hand, some respondents
view this extra preparation in a more favorable light. By laying out all the
facts early in the case, some prosecutors believe they increase the likelihood
of a plea of guilty or nolo contendere that is fair to both parties. Moreover,
early and thorough preparation of witnesses and collection and documentation

of evidence may reduce some of the costs associated with the pre-trial

pericd. Thus, these respondents view the increased costs of filing indictments
as being partially offset by savings in the indictment-to-trial interval.

A third criticism is that by encouraging delayed indictments, the Act may
defeat its own avowed purposes. Perhaps the strongest statement of this
point came from the Middle District of Georgia where the Speedy Trial Act was
seen as producing no real change in the timing of prosecution or, worse,
"delayed justice." Respondents argued that the Act changed the milestones
used to measure case processing time. Instead of being measured from the
commission of the offense to the disposition of the case, time is now mea-
sured from the date of indictment to the commencement of trial. 1In order to
comply with the indictment-to-trial time limit, prosecutors simply "tie the
bow knot later," to use the Chief Judge's phrase.

Prosecutors have always had discretion in deciding when to file an indictment,
however. Furthermore, given the increased focus on organized crime, official
corruption, and white collar crime, which require substantial investigative
activity, pre-indictment time can only be expected to increase. 1In short,
there seems to be little evidence that the Act alone has caused increasing
pre-indictment delays in cases not initiated by arrest. Even if the Act
clearly had this effect, the nature of the impact on the costs of prosecution
are debatable. while pre-indictment delay and extensive preparation for the
grand jury may result in increased costs to the prosecutor, they may also
lead to savings of time in the post-indictment interval. while delayed
indictments may result in an initial disadvantage to the defense they

may also lead to fairer resolutions through plea.
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5.4 Pre-~Indictment Dismissal
| , Table 5.4

One simple way for prosecutors tc avoid exceeding the 30-day arrest-to- PRE-INDICTME
NT DISMISSALS IN RECORDS ST
UDY CASES

indictment limit is to dismisgs the complaint and, if desired, to indict at

some later time. § 3161(d)(1) provides that should a complaint be dismissed

by the Government and an indictment be filed later charging the same offense, - ;I
a new 70-day interval is to commence with the filing of such indictment. !
case law and scholarly intefpretation confirm the permissability of this ‘r Defend ! [
*dismiss-reopen" procedure. o Az Entef?g;s } g?fepdangs |
: , ¢ : . . sSmisse 2
% - District Interval I | Interval I Il Dism?sged
We were unable to document the number of cases dismissed and later reopened Lo I |
within the period of our data collection effort. However, even if pre- ' - Arkansas - W 0 ! |
indictment dismissals are not later reopened as new cases, they may reflect ] . California - C 78 [ - | -
speedy trial pressures. That is, prosecutors may be forced to dismiss v | ’ Colorado 15 | 3 | 3.8
marginal cases in danger of exceeding the speedy trial limits. Therefore, we - - District of Columbia 48 | 1 | 6.7
attempted to examine the number of, and justification offered for, all Records o . Florida ~ S 157 | 6 | 12.5
Study cases dismissed pre-indictment, irrespective of whether they were o ” Illinois - N 47 | 15 | 9.6
reinitiated at a later date. - N Indiana - N 1 | 25 | 53.2
.| Massachusetts 38 : g ' 0
o o o L Missouri - W 2 l | 15.8
Table 5.4 reports the incidence of pre~indictment dismissals among our Records o ‘ New Jersey 54 0 | 0
study cases. Two of the urban districts—-Northern Illinois and Eastern New : = New Mexico 7 | 6 | 11.1
vYork--reveal substantial percentages of such dismissals, while others, such - % - New York - F 115 | 0 | 0
as Central California, do not. ) b New York - S 137 I 28 | 24.3
. T = North Carolina 0 ,l l? | 13.9
Abo _ . ' ‘ . - ) . - - Ohio - S 16 , 0 ’ -
ut one-third of the pre-indictment dismissals in our sample were attributed ; South Carolina 23 l 0
by our respondents to the pressures of the Speedy Trial Act. Table 5.5 Do - Texas - E 5 I 0 ' 0
depicts the reported reasons for such dismissals. If one focuses on those Wisconsin - W 5 ' 0 | 0
cases dismissed after 18 and before 30 net days had elapsed in Interval I, ] b | 0 l 0
the reported connection becomes even stronger. Of 16 such cases in Northern f f [ | |
Illinois, 14 were said to be dismissed for reasons related to the Speedy f - TOTAL | |
Trial Act. ;o \ 742 Il 109 | 14.7
|
It is uncertain as to how many of the cases dismissed pre-indictment for ' : .
speedy trial reasons either have been or will be reopened as grand jury P ’ I
originals. Our respondents in the District of Columbia and Northern Illi- B o
nois reported that this procedure is common in those districts. Indeed, ;
one respondent in the latter site asserted that this practice is the only :
! 4
]
1United States v. Hillegas, 578 F. 2d 453 (2d Cir. 1978); Richard s. § 4.
Frase, "The Speedy Trial Act of 1974," The University of Chicago Law Review N
43 (Summer 1979), p. 669; a Speedy Trial memorandum prepared for AUSAs in the ﬂ B
Northern District of Illinois--a district with a high rate of pre-indictment g ‘l
dismissals--also discusses the validity of this procedure. : '
ﬁ' :3':‘
!} ,." f
| -
n- | -
I ;
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Table 5.5

REPORTED JUSTIFICATIONS FOR PRE-INDICTMENT DISMISSALS
RECORDS STUDY SAMPLE

|
I % of All
Justifications No. | Pre-Indictment
Defendants: | Dismissals
l
|
Related to Speedy Trial Act: |
l
Reports/Investigation 16 |
Pre-trial Diversion Arrangements 5 |
Major Clerical Tasks 4 |
Plea Negotiations 2 |
Development of Cooperating Defendant 5 |
Case Complexity 2 [
Sub-total 34 | 31.2
I
‘ !
Unrelated to Speedy Trial Act: |
I
Magistrate finds no probable cause 3 I
Insufficient Evidence 7 |
Other 32 |
Sub-total a2 | 38.5
|
a l
Unknown ) 33 l 30.3
l
TOTAL 109 | 100.0
|

%The unknowns represent cases dismissed early in the interval or well after
the 30 days had expired. Such dismissals are less likely to be speedy trial

related.
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thing that keeps the Act from being totally unworkable in the pre~indictment
period.

We were told by most respondents that the "dismiss~reopen" practice was
employed only if there was reason to believe that the defendant would not
flee while not actually under charges. This points to a danger resulting
from this procedure. It may not be in the public interest to dismiss charges
against a defendant for a peqiod of time if there is a danger of flight or
continued criminal activity.

Indeed, some respondents perceive this practice as an unfortunate~-albeit
sometimes necessary--consequence of speedy trial limits. They would rather
have the accused under charges as a deterrent to additional criminal activity
and flight to avoid prosecution. The "dismiss-reopen" procedure has been
challenged by defendants in the Southern District of Indiana on the grounds
that it is merely a plan to circumvent the Speedy Trial Act. In one of the
Indiana cases, the judge indicated that were it_not for a technicality,

he would have granted the motion for dismissal. Increasingly, prosecutors
are experiencing informal pressure from judges to stop this practice. Some
report that a case reopened as a grand jury original is likely to be met with
hostility by the judges in their district. :

A possible alternative to the "dismiss-reopen" option would be to use addi-
tional exclusions particularly desiagned to ease some of the difficulties
experienced in the arrest-to-indictment interval. By keeping the defendant
continuously under charges, the public interest and Congressional intent
might be better served.

5.5 Other Practices

Of fense classification, plea negotiation, and the use of waivers are other
procedures available to prosecutors to speed case processing. These are
discussed below.

1One of the original ohjectives of the Act was to process accused
persons speedily in order to isolate quilty persons quickly and prevent
additional crimes.

2Virginia pill McCarty, U.S. Attorney, Southern District of Indiana,
Memorandum to Patricia Wald, Assistant Attorney General for Litigation,
January 30, 1978, in Hearings to Amend the Speedy Trial Act of 1974, p. 38.
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5.5.1 Offense Classification

New Jersey appears to be the most active user of offense reclassification
practices. The United States attorney's office has downgraded certain
offenses which were previously treated as felonies-~forgery of Treasury
checks, postal theft, small bank embezzlement--to minor offenses triable by
magistrates with the consent of the defendant. Roughly 30 percent of all
filings in New Jersey are classified as minor offenses, far more than the
national average. This policy is cited in the district's Speedy Trial Plan
as a mechanism for achieving compliance. Since minor offenses may be tried
before magistrates, with the written consent of the defendant, this strategy
may eliminate long waits for district court time.

.

The Magistrates Act of 1979 allows magistrates "designated" by the district
court to hear and dispose of misdemeanor cases as well, as discussed in
Chapter 4. However, the study districts have thus far not taken full rivan-
tage of the expanded magistrates' jurisdiction. Clearly, adjustments in
offense classification by United States attorneys' offices would allow
greater use of magistrates. Such a policy, in turn, would ease the pressure
on the district court calendar, allow judges to devote more time to priority
cases, and aid in the effort to comply with speedy trial time limits.
However, as with discouragement of arrest, there are serious questions as to
whether downgrading of felonies to minor offenses always serves the public
interest.

5.5.2 Plea Negotiation

The same caution is due in considering the use of plea negotiation as a
device for expediting case disposition and easing calendar congestion. Some
respondents are concerned that the pressure to meet speedy trial deadlines
will lead prosecutors to offer and judges to accept more and increasingly
lenient plea bargains--a pervasive problem in state courts which Federal
courts have prided themselves on avoiding.

An analysis of historical data from AOUSC reveals little change in the
overall percentage of cases in the United States district courts going to
trial, although there is some variability among the site-visited districts.
(See Table 5.6)

Thus, although there may be a change in practice when sanctions qre in
effect, there is little evidence to date to support these fears.

1Indeed, there are some who expect that the opposite outcome may take
place, i.e., that more cases will go to trial once sanctions are in effect.
These persons argue that defense counsel will be reluctant to negotiate
plea settlements when there is a possibility of dismissal should the case exceed
speedy trial limits.
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Table 5.6

PERCENTAGE OF DEFENDANTS IN TERMINATED CASES BY DISPOSITION AND
DISTRICT APPROACHES SITES FOR THE PERIODS JULY 1, 1976
THROUGH JUNE 30, 1977 AND JULY 1, 1978 THROUGH JUNE 30, 1979

Sé6

District Courts
Western New Western Central Northern Eastern Remaining
Period Dispositions Total New York Jersey Pennsylvania Georgia Illinois Missouri Districts
: I
Total 1008 | 99% 100% 100% 100% 100% 99% 100%
(49,224) | (418) (1,345) (502) (855) (1,201) (388) (44,515)
l
July 1, 1976 Dismissed 2% | 20% 10% 23% 1% 6% 6% 12%
through Plea 72 | 63 78 53 87 70 73 72
June 30, 1977 Trial 16 | 17 11 24 12 24 20 16
l
———————————————————— for e m e e e e e o e e e e e e e e e e e e =
!
Total 100% | 100% 100% 100% 100% 100% 99% 100%
(38,896) | (399) (769) (466) (1,061) (919) (222) (35,080)
I
July 1, 1978 Dismissed 13% | 10% 6% 12% 13 5% 6% 14%
through Plea 69 | 79 82 66 89 70 73 68
June 30, 1979 Trial 18 ] 11 12 22 10 25 20 18
l .

Source: Speedy Trial File created from the INFOREX file provided by the Administrative Office of ‘the United
States Courts. See Table C-1 in Appendix C.
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5.5.3 wWaivers

The Speedy Trial Act explicitly permits defendants to waive their right to
have a minimum of 30 days from "first appearance through counsel” to
commencement of trial. Defendants may also effectively waive the dismissal
sanction in Interval II by failing to move for dismissal of the case should
the time limits be exceeded.

It seems apparent from the legislative history that waivers of other provi-
sions of the Act are not permitted. In its report on the 1979 Amendments,
the Senate Judiciary Committee stated that waivers of the time limits are
"contrary to legislative intent and subversive of [the Act's] primary objec-
tive." The key to the argument that waivers are not valid lies in the
reasoning behind passage of the Act, which was designed to protect the rights
of both the defendant and the public to speedy trials. Delay frequently
works to the defendant's advantage and can figure prominently in defense
strategy. Thus, to allow defendants to waive the time limits would allow
them to pursue this strategy with impunity while affording no protection to
the public right to expeditious disposition of criminal cases. In United
States v. Beberfield the court stated that:

"Congress in enacting the Speedy Trial Act...has determined
that the immediate participants cannot be relied upon to
further.the public interest in prompt disposition. It
would be antithetical to this entire design if the parties
were permitted to free themselves from the constraints
imposed by the, Plan through the simple expedient of...sign-
ing a waiver."

118 U.s.Cc. § 3161(c)(2).

218 U.s.c. § 3162(a)(2).

3Senate Report 96-212, p. 29.

4408 F. Supp. 1119 (S.D.N.Y. 1976). Cited in the Northern District

of Illinois' Memorandum for AUSAs on the Speedy Trial Act, 21-22. This memo
notifies the AUSAs that "The defendant cannot waive all rights under the
Act." See also Robert I. Misner, "Delay, Documentation, and the Speedy Trial
Act," Journal of Criminal Law and Criminology 70 (1979), pp. 214, 229, which
points to stipulated continuances as a likely tactic for subverting the Act.
However, Misner cites cases that have prohihited stipulated continuances.
United States v. LaCruz, 441 F. Supp. 1261, 1264 (S.D.N.Y. 1977); United
States v. Rothman, 567 F. 2d. 744, 749 (7th Cir. 1977).
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Notwithstanding this opposition to waivers, some of our respondents believe
that they represent a legitimate exercise of defendants' constitutional

rights and serve to nullify the time limits of the Act. Examination of court
docket sheets for our Records Study revealed that at least 11 of the 18
districts employed waivers. At least two of our six District Approaches sites
also allowed waivers.

It should be pointed out that despite the widespread use of waivers, few were
found in those cases deemed to be noncompliant with the Act. Indeed, some
judges require both parties to sign a waiver before they will grant an "ends

of justice" continuance, suggesting that the use of waivers does not necessarily
preclude use of excludable time provisions to achieve compliance.

5.6 Summary and Conclusions

It is clear from the study's respondents that the time pressures created by
the Act have been mitigated by a variety of means not explicity envisioned by
the framers of the legislation. Controlled arrest policies, more active
declination strategies, premature and delayed indictment practices, and more
frequent use of dispositional alternatives including pre-indictment dismissals,
offense reclassification and plea negotiation, all have been cited as aids to
speedy trial compliance.

In many cases, it is not entirely clear whether the use of these pratices has
accelerated in response to the Act, or whether they reflect more generally on
local conditions and national law enforcement priorities. Nor is it clear
that the effects of some of these policies are necessarily counterproductive.
In the following paragraphs, the presumed advantages and disadvantages of
each policy are summarized.

5.6.1 Case Filings

A minority of study respondents attributed the decline in cases filed, at
least in part, to speedy trial pressures. That view is far from unanimous,
nowever, and it is more likely that the reduction may be attributed largely to
changing Federal law enforcement priorities. Regardless of its source, two
commonly cited advantages of pressures to reduce or change the mix of cases
filed are:

e the development of more effective criminal case screening

mechanisms, including explicit declination policies,
coordinated with investigative agencies; and
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® the development of deferral mechanisms that foster inter-
jurisdictional cooperation and resource sharing.
Countering these arguments are two concerns:

e the potential for increased deferral of cases to already
overburdened state courts; and

® the opportunity for coordination failures and the loss
of significant cases.

5.6.2 Arrest Policy

Changes in arrest policy were reported as one of the primary mechanisms used
to achieve compliance. Again, however, some portion of the declining arrests
may be attributed to changes in case mix. The postulated benefits of a
restricted arrest policy include:

e the reduction of unnecessary street arrests through
restraints placed on investigative agents; and

® earlier control of cases by prosecutors and improved
cooperation between agents and prosecutors.
According to our field respondents, the costs of these policies include:

® increased likelihood of flight to avoid prosecution and danger of
recidivism; and

® constraints on investigation and case preparation

efforts where arrest is an essential tool in continuing
case development.

5.6.3 Delayed Indictments

while increasing tendencies to delay indictments in non-arrest cases were
ascribed to speedy trial pressures, it is likely that these bressures have
merely enhanced the visibility of the Prosecutor's traditional strategic
choices. Those who view this tactic as a liability note:

® excessive preparations for the grand jury; and

® the needless expense for cases which end in pleas.
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Others view this preparation time more favorably, noting:

¢ the increased likelihood of plea negotiations which are
fair to both parties; and

® savings in the post-indictment period through early and thorough
Preparation of witnesses and collection of evidence.

5.6.4 Pre-indictment Dismissalg

Our interview results Suggest that pre-indictment dismissals and the "dismiss-
reopen" practice are fairly common as tools for achieving compliance. Pro-
ponents note the advantages of the latter as:

® a remedy for handling unavoidable street arrests which
cannot be prosecuted effectively within the 30-day limit; and

® a mechanism for saving court time that might otherwise be devoted
to status hearings and filing motions.
Critics.express concern for:

® the loss of the leverage presumably exerted by the threat of
pending charges; and

® the emerging judicial hostility towards the px:actice.1

5.6.5 Other Concerns

Respondents also expressed concern that the speedy trial mandate might
adversely influence case pProgress through premature indictments and increased
pressure to negotiate pleas or reclassify charges. Use of wailvers--a practice
of unclear proportions--was also found to be prevalent among study districts.

1It should be noted that subsequent to publication of the earlier
edition of this report, the Department of Justice issued a policy statement
discouraging the use of dismiss-reopen practice unless all other options have
been exxplored. (See the revision to Title 9, Chapter 17 of the Unjted States
Attorneys' Manual, dated June 20, 1980.)
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6.0 IMPACT OF SPEEDY TRIAL COMPLIANCE ON CIVIL BACKLOG

6.1 Introduction and Overview of Findings

The Speedy Trial Act of 1974, in enumerating the conditions under which
criminal prosecutions could exceed the time limits set for indictment and
trial, specified that:

No continuance under paragraph (8)(A) of thisg subsection
(18 U.s.Cc. § 3161(h)] shall be granted because of general
congestion of the court's calendar, or lack of diligent
breparation or failure to obtain availab%e witnesses on the
part of the attorney for the government.

In view of this Provision, neither the courts nor the United States attorneys
could allow pressures of civil business to interfere with the brompt disposi-
tion of criminal cases. If there were conflicts, civil cases were to take
second place to criminal. Congress was aware that such absolute prority
might increase the difficulties of civil litigation, and included the issue
of civil backlog as a concern to be addressed by each district court in its
pians for implementing the act.

Further evidence of Congressional concern with the issue of civil backlog is
provided in the 1979 Amendments to the Speedy Trial Act. as part of the
mandate for this study, it was ordered that the Department of Justice address
in its report to Congress "...the impact of compliance with the time limits
of subsections (b) and {(c) of § 3161 upon the litigation of civil cases

by the offices of the United States attorneys and the rule changes, statutory
amendments, and resources necessary to assure Ehat such litigation is not
prejudiced by full compliance with [the Act] ."

Even the most cursory examination of the comparative amount of resources
necessary to process civil and criminal cases lends Support to the Congres-
sional concern over civil delay. Civil cases, while more numerous, consume
far fewer court resources than criminal cases, on the average. The following
statistics illustrate this point: Four out of five of the cases disposed in

118 U.S.C. § 3161(h)(8)(C).

218 U.S.C. § 3167(C)(5).
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Federal district courts are civil cases.1 Criminal trials, however, take
an average of 30 percent longer than civil trials. Moreover, criminal
cases are more likely to go to trial than are civil cases: One-fifth of
criminal cases end in trial, while only one civil case in twelve is tried.
Thus, when we multiply the probability of trial by the average length of
trial, we find that each criminal case requires on the average more than
three times as much trial time as an average civil case.

The Civil Backlog component of the Speedy Trial Act Impact Study was designed
in response to this Congressional concern. Briefly, the results of this
component suggest that these fears have been largely unfounded to date, as
demonstrated in the following highlights:

(1) While the total backlog of civil cases has grown at an average
rate of 8.25 percent per year since the first speedy trial time
limits became effective on July 1, 1976, the three years preceding
these limits showed an even faster growth rate. Moreover, there
were proportional increases in the rate of civil filings both
before and after implementation of the Act.

(2) The median time required for civil case processing has not sig-
nificantly increased from 1974 (8.9 months) through 1979 (10.3
months), indicating that the majority of civil cases faced no
greater delays following the implementation of the Act.

(3) For the minority of cases pending the longest times, there was a
sustained increase in processing time from 29.7 months in
1975 to 37.9 months in 1979, despite the fact that caseload
composition appears to have changed in the direction of reducing
the number of long civil cases. In attempting to explain this
increase, we found that:

- together, district and case type bear only a small relation-~
ship” to the age of civil cases; and

1In FY 1979 there were 143,323 civil and 33,411 criminal cases termi-
nated. Annual Report of the Director (Washington, D.C.: Administrative
Office of the United States Courts, 1979).

2Ibid., Table C-8. Average time for civil trials was approximately 2.27
days in 1979, compared to 2.97 days for criminal trials.

Sixteen percent of the total variance in the age of civil cases is
accounted for by these two factors.

102

—- most of the variation among districts in current case process-—
ing speed is due to bPre-existing district characteristics.
Simply stated, the fastest civil courts have always been the
fastest civil courts; and, the fastest criminal courts are
the fastest civil courts. This relationship is not an
effect of speedy trial but simply the consequence of long-
standing mechanisms which condition the generally fast or
slow handling of cases--mechanisms that compose what has
been described as the "local legal culture."

Once we control for all of the above, there is only a slight
tendency for accelerated criminal processing to be associated

with longer civil processing. In considering this finding, it
should be noted that:

- the size of the effect is such that a large change in criminal
speed (25 percent acceleration) is required to produce even
a small change (2 percent increase) in civil delay;

- the effect appears only in 1979; no earlier years show any
speedy trial effect, probably because of the longer time
limits specified by the Act; and

the effect applies only to non-Government cases; there is

no indication that either United States plaintiff or United
States defendant cases are delayed at all.

In the remainder of this chapter we describe the methods used to estimate levels
of civil and criminal speed and to test the relation between the two. We also
present a more detailed discussion of the findings highlighted above. The
reader who wishes to bypass the methodology may skip directly to section 6.3.

642 Methodologx

tany factors besides compliance with the Speedy Trial Act influence the

%itigation of civil cases. To distinguish the effects of these extraneous
factors from speedy trial impact required that we ask:

Does accelerating criminal processing in a district cause
civil cases in that district to wait longer for disposition?

Eighty-one percent of the variance in current district speed is
accounted for by past district speed.’
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Specifically, there were three distinct components to this question: (1)
assessing the precise changes in gross criminal case processing time which
have occurred since 1974 in all United States districts; (2) assessing
changes in civil processing time; and (3) testing the association between
civil and criminal changes.

Finding such an association does not constitute a rigorous proof that compli-
ance with the Speedy Trial Act has caused increased civil delay. In any
analysis of historical data, some ambiguity remains because an unmeasured
causal factor might have been at work producing the same effect at the same

time. The evidence of causality is strongest, however, when it can be shown
that:

e changes in the cause occur in the same places as changes in
the effect;

e changes in the cause precede changes in the effect; and
e the changes are not due to known extranecus variables.

Our analysis of district variation in case processing speed sought over time

sought to test these three conditions to the extent permitted by the historical

record.

In investigating the relationship of accelerated criminal processing and
civil disposition time, there were a number of subsidiary questions which
were of interest. These are enumerated below:

e If there is an effect of accelerating criminal processing, what is
the size of that effect?

@ If there is an effect, does it apply uniformly to all cases or
do cases involving different parties (e.g., private cases versus
cases processed by United States attorneys) experience difference
levels of delay?

o If there is an effect, is it consistently replicated for every
year in which the Speedy Trial Act was in effect, or are the
effects larger for those years in which the Act's time constraints
are more restrictive?

In the sections which follow, we explore the data sources used, for our
analysis and the measures employed to characterize these data.

The basic analytic method is a cross-sectional repeated measures
analysis of covariance.

104

Bram

s atis ]
s

6.2.1 Data Sources

The analysis covered every civil and criminal case in the United States
district courts from 1974 to 1979. Records on cases filed, pending, and
terminated in each year are maintained by AOUSC on the basis of informa-
tion reported by the districts. A limited number of variables are available
on each case. For pending civil cases our analysis included: (1) district;
(2) date of filing: (3) basis of jurisdiction; and (4) nature of suit. For
criminal cases the data used were: (1) district; (2) number of months from
filing to termination; and (3) nature of offense.

The limited content of these records substantially restricted the kinds of
analyses that could be performed. The variables which AOUSC provided probably
were the most informative choices possible, but we could do no exploratory
analyses to confirm that assumption.

6.2.2 Measures

If criminal and civil case processing are related to one another, the rela-
tionship must exist at the district, rather than the case, level. All the
measures discussed above refer to individual cases. Thus, the first task was
to develop district level measures which would characterize the processing of
all civil or criminal cases within a district. 1In the process of developing
such measures it was important to take into account potential differences in
the complexity of cases due to case type, as well as the fact that even
within any given type of case the length of time required for adjudication
varies widely.

Civil Delay

The Speedy Trial Act specifically requires that the district plans report
on:

The increase or decrease in the number of civil cases pending

at the close of [the year before filing the plan], compared to the
number pending at the close of the previous twelve calendar month
period, and the length of time each such case has been pending.

pe e §

118 U.s.C. § 3166(c) (7) (C) .
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Thus, to accomplish our assessment of civil delay we were required to
develop measures of two features: (1) the number of cases delayed; and (2)
the amount of civil delay experienced by each case.

While the number of cases delayed--i.e., pending in the backlog--can be
measured by a simple count, this approach is of doubtful utility in assessing
the effect of speedy trial limits because the volume of pending cases is
directly related to the volume of cases filed. The workload of the courts

has been steadily increasing, and growth in the backlog reflects this increase
in addition to any effects of greater processing time.

Furthermore, whether a case is counted as pending is sometimes a rather
arbitrary decision. Most civil cases are settled out of court, and court
records may not reflect the fact that a settlement takes place until some

time after the event. Some of the cases nominally counted as pending in the
data have therefore actually been adjudicated. Others which are listed as
pending are waiting not for access to the courts, but for completion of some
preliminary stage (usually discovery or motion preparation) by one of the
parties. In both instances the number of cases reported as pending overstates
the number of cases actually delayed by the condition of the court docket.

We were also required to find a measure which reflects the delay suffered by
each case, rather than the total volume of cases. The actual length of time
each case spends' in the backlog (i.e.; from filing to disposition)} provides
such an independent measure. Two slightly different measures of the age

of cases are available:

e For cases terminated in a year, one may count elapsed time
from filing to disposition.

e TFor cases pending at the end of a year, one can measure the
length of time pending so far.

To maximize the comparability of data in this report with that which is
required from the district courts, we chose the latter. Thus, most analytic
results pertain to the year-end age of pending cases, although in general the
same patterns could be reproduced for the age of terminated cases.

As noted in the above highlights, changes in the median age of pending civil
cases were relatively minor from year to year for most cases. Those changes
which did occur were evident among the older cases. Since much of the

1Length of time may not be completely independent of volume effects if
filings are so numerous as to saturate the capacity of the courts. This
appears not to have been the case.
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concern in the current analysis was with the age and number of these older
cases, it was particularly important that the statistic chosen to measure
average case age for each year deal appropriately with them.

Two of the most common statistics--the median age and the mean age--both
suffer from limitations which rendered them inappropriate for the analysis.
As noted above, median processing times did not adequately characterize
changes in the slower half of the cases under consideration. Mean ages,
which did respond to changes in all parts of the distribution, were unsuitable
for a different reason. Given the particular distributions of our data,
means were too responsive to changes of a few extreme cases. For example,
four cases on the files date to the early part of the twentieth century, and
at least one was reportedly filed in the 1890s. These few cases may well
have been simple keypunch errors. Whether real or erroneous, however, their
effect on the average age of cases was sizeable, since each one contributed
about 50 times as much to the mean as did the more typical cases lasting
approximately one year. A third statistic was therefore_ chosen, one which
adjusted for the particular distribution described here. Since the mean -

of this adjusted measure is approximately equal to the median, this statistic
may be used as a measure of the typical experience of cases.

Compliance with the Speedy Trial Act

We were also forced to specify the characteristic of criminal processing
which would represent compliance with the Speedy Trial Act in the analysis.
One might hope to use as a direct measure the percent of cases in literal
compliance with the provisions of the Act. Both theoretical and practical
considerations, however, prevented such an approach. Adequate data collection
systems to record the precise time spent by criminal defendants in each phase
of adjudication, and the amount of time excluded due to special circumstances,
were not in place until 1977, so that historical analysis was virtually
precluded. Moreover, the meaning of compliance changed during the early
years of the Act as the time limits contracted from 250 days for cases
initiated on or after July 1, 1976, to 100 days for cases initiated on or
after July 1, 1979.

With this gradual change in the definition of compliance, districts could
maintain a constant level of compliance with the Act only by accelerating the
processing of criminal cases or by increasing the use of excluded time. It
was this acceleration, rather than legal compliance per se, which was feared
to exert an adverse effect on the resolution of civil cases. Furthermore,
the first interval (arrest=-to-indictment) was not expected to bear much
relationship to the processing of civil cases--at least by the courts--~since

1 , ) .
A normalization transformation (square root of age) was used.
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cases did not enter the court docket until filing of an indictment or infor- ‘
mation, and thus were unlikely to compete for resources until the second i N Figure 6.1
interval. In view of these considerations, the analyses described here used : !
the calendar time from filing to disposition as the measure of criminal i S MONTHS FROM FILING TO DISPOSITION
processing changes associated with implementation of the Speedy Trial Act. g ( CRIMINAL CASES

For all analyses, the same adjustment used for the civil measure was applied. AR : ‘ 1972 ~ 1979

Case Tvypes

B Key: . 50% 80%
Lo of of
It was necessary to establish one final measure before beginning the analysis S all ail

of civil case delay. Different types of cases will require varying amounts : : cases cases
of time to resolve. Since the caseload composition differs among districts, » : - _L
reflecting their local .environments and economics, some of the differences in .

the speed with which districts process their cases may be attributable to . \

differences in district caseloads. The composition of caseloads has also : N -
been changing over the years. The volumes of cases with the United States as P

plaintiff or defendant have both grown, the former even more rapidly than the ; _
latter. Since the different types of cases take differing lengths of time to : o -

resolve, these shifts in caseload composition could influence the distribu-~ ¢ " . r—
tions of ages of pending case overall. Thus, we used a measure of the j - -1
observed calendar time required for various case types to be processed so 3 _
that caseload differences among districts could be egualized. : ' _r
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6.3 Findings :] ;

6.3.1 Change in Criminal Processing Time 5

Figure 6.1 shows how the distribution of time from filing to adjudication of
criminal cases has changed since implementation of the Speedy Trial BAct. As . .
can be seen, while most cases fall within the lower to middle ranges of speed, 2 _l_ -L' —L- _l_ _J_ .J~ ~
a minority take very long times. The Act sets an upper limit on the time .

which may be taken, rather than mandating goals for the average time for all i . 1972 197

cases. As the figure clearly shows, the upper portions of the distribution § ; 273 1974 1975 1976 1977 1978 1979
have fallen significantly, indicating that there has been a reduction in i

the percentage of cases taking very long times to complete. In 1972, 1973, i
and 1974, ten percent of the cases took longer than 13 months. By 1978 i '
and 1279, nine months sufficed for all but ten percent of the cases. Simi- '
larly, where over seven months were needed for the longest quarter of cases
in 1972-74, only five months were needed by 1977-79. The median number of § .
months (three) and the lower quartile point (one month) were virtually un- T
changed throughout the period. It is even possible that there was an
increase in the time required for the fastest tenth of the cases in 1979.
Such an effect would be entirely consistent with the present structure of
the Speedy Trial Act, which treats compliance as a yes/no variable. United -

i
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States attorneys might be able to increase their formal level of compliance
by diverting attention away from cases safely within the limits to accelerate
the termination of those just above the limits.

6¢3.2 Number of Civil Cases Pending Over Time

Figure 6.2 shows the number of pending civil cases on June 30 of each vear
from 1966 to 1979. During those years the total number of pending cases rose
by 125 percent, from 79,117 to 177,805 cases. The yearly average increase
over the whole period was 6.4 percent per annum. Since the first interim
speedy trial limits took effect on July 1, 1976, the number of pending cases
has been growing at an average rate of 8.25 percent per annum.

However, attribution of this growth solely to the influence of the Speedy
Trial Act would clearly be a mistake. The three years preceding the imposi-
tion of time limits showed an even faster growth rate (11.3 percent per
annum) than the post-~implementation period. Moreover, both before and after
implementation of the Act, the rate of civil filings had been growing more or
less consistently: In 1973-1976 filings increased an average of 9.8 percent
per annum, while in 1976-1979 the average rate was 5.8 percent per year.

This simple growth in the volume of business before the courts could be
expected to exert primary influence over the number of cases pending on any
date.

The number of cases pending at any moment is the product of the number filed
and the average time between filing and termination. The longer a case
spends in the backlog, the higher the probability that it will be included in
one of the June 30 counts. 1In a dynamically changing system, this relation-
ship is only approximate, because of ambiguities in determining which rate of
filings to apply at any moment and which definition of "average" age to use.
To resolve these ambiguities, we turn to direct measures of the length of
time cases have been pending.

.

6.3.3 Change in Civil Processing Time

Figure 6.3 shows that the median age of pending civil cases has remained
approximately ccnstant from 1974 to 1979. It also shows that the median does
not tell the whole story: for the tenth of cases pending longest, there is a
sustained increase in age from 29.7 months in 1975 to 37.9 months in 1979.
Thus, while the majority of cases were experiencing no greater delays at the
end of the decade than they had faced in earlier years, it was distinctly
possible that some kinds of cases were being adversely affected by speedy
trial constraints.
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Civil CIVIL CASES FILED, TERMINATED, AND PENDING.
Cases 1966 - 1979 -é
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An alternative explanation was that the caselocads of the districts were
changing in ways which resulted in greater concentrations of more complex
cases in the later years. If so, the growing number of long-~pending cases
might reflect an increase in those types of cases which require a long time
to resolve. Table 6.1 shows that the caseload of the United States attorneys'
offices was undergoing change. The number of contract suits brought by the
Government was five times as large in 1979 as it had been in earlier years

and made up twice as large a fraction of all United States plaintiff cases.
Referring to Table 6.2, we see that these cases are in fact unusually short,
having the lowest average age of any of the sub-groups shown in the table.
Similarly, in cases where the United States appears as defendant, the greatest
growth in volume occurs in the category involving property rights, Social
Security, and related matters. These again are not unusually long cases,
requiring approximately the same amount of time as the average of other case
types. On the other hand, the unusually long civil rights cases have repre-
sented a progressively smaller fraction of the total United States attorney's
office caseload over the years, declining from 7.9 percent of all government
cases in 1975 to 4.6 percent in 1979. Thus, the major trends in litigation
by United States attorneys' offices all point in the direction of reducing

the number of long civil cases.

6+3.4 Relation of Criminal and Civil Speed in Case Processing

With the data adjusted as described in section 6.2.2 above to reflect differ-
ences in casload composition, we can begin to examine the ways in which
districts differ in their speed of processing civil cases. The correlation
between the age of civil cases pending on June 30 in a given year and the
same variable in the same district in the prior year averages .90 across all
districts. This means that most (81 percent) of the total variance among
districts in a given year is attributable to conditions which existed in the
district a year earlier. This correlation reflects the combined effect of
all those attributes of a district which persist as the cases change: types
of litigation, productivity of judges, experience and expectations of local
attorneys, and so forth. This cluster of persistant attributes has come to
be aaggregated under the rubric of local legal culture. It is apparent not
only in the statistical descriptions of case processing, but in the verbal
descriptions which participanté give of the litigating styles of various
courts, when they speak of a particular judge moving cases more or less
rapidly than is normal for the court.

Local legal culture plays a significant role in determining the relationship
between criminal and civil speed in a district. Table 6.3 shows the relation-
ship between median time to disposition for criminal and civil cases in 1979
in the Federal district courts. Of the 28 fastest districts relative to
criminal processing, half also process civil cases faster than average. Of
the 30 slowest criminal courts, only two (seven percent) are fast in their
processing of civil cases. At the other extreme, only 14 percent of the fast
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criminal courts are slow on civil matters, while 43 percent of the courts Table 6.2

which are slow in treating criminal cases are also slow on civil business. J ; ! J:
This mean§ that, ?n the averaqe{ fast courts, whosg cowp}lance with the. 4 ; [ AVE E AGE OF PENDING CASES, IN MONTHS
Speedy Trial Act is generally high, also clear their civil backlogs rapidly. } E 30, 1979 ’
JUN 14 ’
jﬁ BY PARTIES AND NATURE OF SUIT

) ‘J l I
Table 6.1 T oo United States | United States | Privat
: : Plainti rivate
TYPES OF CASES LITIGATED BY U.S. ATTORNEYS i - laintiff ; Defendant |
1975-1979 i N I :
: i Contracts 3.6 ' 12.0 l
.. ° . 11.0
i T 3eal Property 12.7 | 14.0 | 0.1
S Torts 13.6 | 10.6 , 10.9
United States Plaintiff : Clvil Rights 18.0 | 14.4 l 18.8
) : = Prisoner Petitions NA | 7.7 | 9.5
1975 1977 1979 ] K Forfeiture & Penalty 7.6 | NA | NA
. - Labor Law 10.0 | 10.4 , 10.4
: 7 . Property & Social Security 9.8 [ 11.8 | 14.8
Contracts 14.9% 13.2% 27.2% | ; Local Question * l * | 12‘7
Real Property 36.1 45.7 48.4 i e Total Number of Cases 2 :
Torts 1.8 1.3 .6 . (27,220) : (28,813) | (121,559
Civil Rights . 6.5 5.6 2.5 A « '
Prisoner Petitions NA NA NA v :
Forfeiture & Penalty 15.1 12.3 7.2 -
Labor Law 13.5 11.2 6.2 7 o *Since there are fewer than 10 ]
Property & Social Security 10.9 10.2 7.8 | g unreliable. n 100 cases in these cells, averages are
Local Question : 1.1 .5 —_— £ e '
(Total Cases) (9,718) (14,621) (27,220) . .
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Contracts 5.9% 4.0% 3.0%

Real Property 2.7 2.1 2.7 . v
Torts ' 16.0 11.9 13.5 e ~
Civil Rights 8.7 7.4 6.5 v i -
Priscner Petitions 10.7 8.4 8.5 o o
Forfeiture & Penalty NA NA A 3 ; I
Labor Law .7 .8 .9 Lo i
Property & Social Security 55.1 65.3 64.9

Local Question .1 .1 .1 | L }j
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Table 6.3

CLASSIFICATION OF UNITED STATES DISTRICT COURTS
ACCORDING TO MEDIAN PROCESSING TIMES, CIVIL
AND CRIMINAL CASES, 1979

e i

Speed of Processing
in Criminal Cases
Speed of Processing

in Civil Cases Fast Medium Slow

Fast 14a 4 2
(50%) (12%) (7%)

Medium 10 20 15
(36%) (39%) (50%)

Slow ’ 4 10 13
(14%) {29%) (43%)

TOTAL 28 34 30
(100%) (100%) (43%)

[ Lo
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aThis cell entry, for example, means that half of the 28 districts
with speediest criminal case procesing were also significantly

faster than average in their processing of criminal cases.
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6.3.5 Relationship of Speedy Trial Compliance and Civil Backlog

The relationship described above is not an effect of speedy trial, but simply
a consequence of longstanding mechanisms which condition the generally fast

or slow handling of cases. We can use the year-to~-year relationship of civil
speed and criminal speed (in 1976 through 1979) to attempt to separate local
legal culture effects from the effects of accelerated criminal case processing.

Initially our findings indicate that, on the average, civil speed in a court
is nearly constant from year to year. Moreover, there is little relationship
between the processing of criminal cases and age of civil cases. Only in
1979 is the effect significantly larger than one would expect by chance. In
this year, 85.1 percent of the total variance in age of civil cases is
attributable to pre-existing conditions, and an additional 1.2 percent is
contributed by information about criminal cases.

This change in 1979 is consistent with the phased implementation of t. 2
Speedy Trial Act. No limits were in effect in 1976. In 1977 the time

limit from arraignment to trial was 180 days (plus any excluded time). Over
the next two years the limits contracted to 120 and 80 days, respectively.
Under the more liberal early limits, most districts needed only minimal
processing acceleration in order to comply with the legislated requirements.
As the limit fell, greater changes were presumably required to achieve the
same measure of compliance, so that only in the most recent year were the
changes large enough to be evident in the statistical data.

In either absolute orx relative terms, the effect of criminal acceleration from
1978-1979 was small. The mathematical model indicates that a district whose
criminal cases were accelerated by one full month (an extremely large change)
would find its civil cases aging an additional three to seven days, depending
on initial levels of criminal and civil backlog. Since the median age of

=g 3

e

1Table D=1 in Appendix D shows the coefficients estimated in four
separate regression equations employing the transformed and adjusted district
civil processing times in 1976 through 1979 as dependent variables. The
relative sizes of these regression coefficients are an indication of the
strength of the relationship between the contemporary age of civil cases and
past civil and criminal processing, taking into account the other independent
factors in the equation.

2The criminal information accounts for only 1.2 percent of the total
variation at the district level. District level variation, in turn, is 16
percent of the total variation in the ages of individual cases. The total
criminal effect is thus approximately one five~hundredth of the total variance
in the age of civil cases.
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criminal cases in most districts is three or four months, while that of civil
cases is ten to 12 months, this means that a 25 percent change in criminal
speed corresponds to a two percent change in civil speed.
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7.0 SUMMARY AND CONCLUSIONS

These analyses describe the general pattern of all civil litigation in the
United States district courts. In addition, parallel analyses were run on
cases in which the United States appeared as either plaintiff or defendant,
and on the largest class of civil cases not litigated by United States . these results, and discuss the policy implications of our findings. While
attorneys' offices, i.e., those involving a Federal question. No significant | : specific cost estimates were beyond the scope of the study, we also discuss
effects were found in either group of Government cases. Nor did we find : F the general areas in which additional resources may be needed to ensure full
an effect on the subset of civil cases actually going to trial. compliance. It should be noted that, with the exception of the analysis of
civil backlog, all of our results are based on a relatively small sample of
districts and respondents. While these districts were chosen to reflect the
range of United States attorneys' offices and constituencies affected by the
Act, we cannot generalize fully to the entire set of offices in the Federal
system or to all groups involved in speedy trial implementation.

In the preceding chapters we described findings from the three components of
Abt Associates' Speedy Trial Act study. 1In this section, we summarize

Pl Fewia] Rt
e

%
foiy

7.1 Patterns of Compliance

When a uniform standard of excludable time (based on detailed knowledge and
understanding of the Judicial Conference Guidelines) was applied to a sample
of cases, the estimated level of compliance was 94 percent for Interval I,
92 percent for Interval II, and 91 percent for the combined compliance in
both Intervals I and II. Actual compliance levels may change, however, as
the courts rule on interpretation of specific sections of the Speedy Trial
Act, as United States attorneys' offices and courts modify their adminis~
trative practices in response to the imposition of sanctions, and as defense
counsel seek to use the speedy trial dismissal sanction on behalf of their
clients.
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The most frequently cited reason for noncompliance in Interval I was the
failure to complete a deferred prosecution agreement within the speedy
trial time limits. Court congestion was most frequently cited in Interval
II. A number of other reasons were also offered. With the exception

of protracted plea negotiations, however, many of these problems could have
been averted through full use of relevant excludable time provisions and
careful monitoring of the time limits.
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1In the United States plaintiff cases, criminal information contributed
1.2 percent to the total variance, but the residual variance is large enough
that this is no better than would be expected by chance (p=.3). The same
situation prevails for cases naming the United States as defendant: here one
percent of the variance is contributed by criminal processing (p=.125). 1In
contrast, the private cases involving a Federal question almost exactly
mirror the total civil backlog analysis, but with even stronger effects.

1All cases initiated during November and December, 1979 in a repre-
sentative sample of United States attorneys' offices.
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The level of compliance--even using a uniform policy on exclusion of time--
varied greatly among both sample districts and all United States district
courts. In general, large districts had a lower rate of compliance for
both intervals than did smaller districts.

In addition to speed in case processing, compliance with the Speedy Trial

Act depends upon using the excludable time provisions specified in the Act.
buring the post-indictment interval, slow districts making more frequent use
of continuances in the "ends of justice" had a higher rate of compliance than
slow districts using such exclusions rarely (94 percent vs. 86 percent
compliance).

7.2 Measures Designed to Reduce Case Processing Time: Strengths and
Weaknesses :

While the United States attorneys' offices and courts in the six District
Approaches sites face a number of common problems that suggest a need for
administrative-~if not statutory--change, all have adopted affirmative
policies and procedures designed to achieve compliance with the time limits
of the Act. At least one, and in some cases a combination, of the procedures
listed below were used by these districts to speed case processing. The
weaknesses discovered in each procedure are noted where appropriate:

® Monitoring and Reporting. All districts have developed monitoring
and reporting systems of varying sophistication to remind assistant
United States attorneys (AUSAS) and/or judges of impending deadlines.
Monitoring by United States attorneys' offices is concentrated in
the arrest-to-~indictment interval while court monitoring is
focused in the indictment-to~trial interval. The two largest
courts have implemented computerized management information
systems designed to produce regular status reports to judges and
prosecutors on all or selected defendants. An automated case
tracking system is being implemented in one of the United States
attorney's offices visited. Given the intricacy of the Act and the
pressures faced by AUSAs in fulfilling their responsibilities for
case preparation, a major weakness is the current lack of central-
ized and automated monitoring of intervals~-particularly Interval
II--in the United States attorneys' offices.

e Coordination with Investigative Agencies. In all six districts,
United States attorneys' offices have increased coordination with
investigative agencies, including expedited handling of cases
facing speedy trial limits, joint determination of law enforcement
priorities, and coordination of arrest policies and practices.
However, in some districts there continue to be problems obtaining
investigative reports in timely fashion.
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e Planning and Coordination. All six districts have made some
effort to develop a coordinated approach to compliance with the
Act. All have convened Speedy Trial Planning Groups, although
none has given them an ongoing role in planning and coordinating
the compliance effort. Another major weakness is that there is an
inadequate flow of speedy trial information from prosecutor to
court during Interval I and from court to prosecutor during
Interval II. (However, some respondents felt that serious separa-
tion of powers and due process issues would be raised by increased
cour t-to~-prosecutor information flow.)

® Allocation of Resources. All districts have attempted to make
more efficient use of existing staff, including flexible assigment
and reassignment of judges and AUSAs. There is varying use of
senior and visiting judges; however, no district visited yet makes
full use of United States magistrates to ease the pressure on
judges' calendars. The two largest courts employ full-time speedy
trial coordinators. However, none of the six United States
attorneys' offices had assigned coordination of speedy trial
compliance to a single individual.

® Scheduling Case Events. All courts have attempted to expedite
scheduling of arraignments, discovery, motions practice, and
trials with varying effectiveness. Some United States attorneys'
offices have scheduled more grand jury sessions to meet the
pressures of the Act.

e Training and Dissemination. Although some of the United States
attorneys' offices visited have distributed the Act and related
administrative materials, none has instituted formal training on
the provisions of the Act and only a few have produced local
instructional materials. This fact helps to explain the relatively
low level of familiarity with specific provisions of the Act
displayed by AUSAs in some study districts. Training and dissemin-
ation efforts in the courts have been more effective as evidenced
by the higher levels of knowledge of the Act displayed by staff in
clerks' offices. There continues to be widespread variability in
interpretation of various provisions among all respondent groups,
however,

In summary, it appears that in most districts, most of the principal actors
are making efforts to comply with the Act. As one might expect, however, the

level of commitment to carrying out the mandate of the Act is not uniform
across districts nor across individuals within any one district. Moreover,

there are general areas in which substantial improvement might help bring
about full compliance. ' :
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7.3 Impact on Civil Backlog

When the Speedy Trial Act of 1974 was first passed it was feared that speedy
processing of criminal cases might adversely affect civil litigation, unless
substantial resources were added to the judicial system, and this concern
continues to be widespread. Nevertheless, empizical analysis of historical
data collected by the Administrative Office of the United States Courts
(a0UsC) has failed to support those fears. Based on these data, we found
that:

@ While the total backlog of civil cases has grown at an average
rate of 8.25 percent per year since the first speedy trial time
limits became effective on July 1, 1976, the three years preceding
these limits showed an even faster growth rate. Moreover, there
were increases in the rate of civil filings roughly proportional
to the increases in civil backlog both before and after implemen-
tation of the Act.

e The median time required for civil case processing has not sig-
nificantly increased from 1974 through 1979, indicating that the
majority of civil cases faced no greater delays following the
implementation of the Act.

e For cases pending the longest times, there was a sustained in-
crease in processing time from 1975 to 1979, despite the fact that
caseload composition appears to have changed in the direction of
reducing the number of long civil cases.

e In attempting to understand the reasons underlying this increase,
we found that current district speed is largely due to pre-exist-
ing district characteristics. Simply stated, the fastest civil
courts have always been the fastest civil courts. Moreover, the
fastest criminal courts are also the fastest civil courts. This
relationship appears not to be an effect of speedy trial but the
consequence of long-standing mechanisms which condition the
generally fast or slow handling of cases--mechanisms that compose
what has been described as the "local legal culture."

e Once we control for all of the above, there is only a slight
tendency for accelerated cr iminal processing to be associated with
longer civil processing. In considering this finding, recall
that:

- he size of the effect is such that even with large changes in
criminal speed (25 percent acceleration) only small changes (2
percent increase) in civil delay result, (Changes in criminal
speed as large as 25 percent are extremely rare.)

- the effect appears only in 1979; no earlier years show any
speedy trial effect, possibly because of the longer time
limits specified by the Act;
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- the'efgect applies only to non-Government cases; there is
no indication that either United States plaintiff or United
States defendant cases are delayed at all; and

~- the effect was not found for the subset of civil cases
actually going to trial.

7.4 Use of Excludable Time Provisions and Determination of Compliance

In order to accommodate the variety of cases entering the Federal judicial
system, the Act had to be extremely intricate. The excludable time provi-
§1ons were designed, at least in part, to balance the interest of the public
%n speedy trials with the right of the defendant to due process. In actual~
ity, these provisions pose a number of administrative problems.

In general, we found that many prosecutors fail to rely on the excludable

time provisions to achieve compliance with the arrest-to-indictment interval
due to the following:

e lack gf explicit exclusions for delays which prosecutors feel are
unavoidable in this interval;

e lack of familiarity with or disagreement over proper interpre=-

tation of the provision governing excludable time in complex cases
[(§ 3161(h) (8) (B) (1ii)];

e avoidance of pre-indictment exclusions by prosecutors who fear
that since their requests for exclusions may be denied by the

court, the time required to request exclusions could be better
spent in other ways;

o administrative burden associated with monitoring the use of
excludable time and requesting exclusions from the court; and

® lack of clear guidance as to the means of identifying, recording,

and notifying the court of excludable time occurring during this
interval.

Givgn the above problems, many AUSAs simply treat the arrest-to-indictment
period as a fixed 30-day interval. This, in turn, occasionally leads to one
of tyo practices which may be viewed as unintended consequences of the Act.
One is premature indictment before the full facts of the case are known or
before 'the entire case (involving all counts and all defendants) has been
developed. The second is dismissal of the complaint prior to indictment,
which may be followed by reopening the case as a grand jury original. The
extent to which this practice occurs cannot be determined at this time.
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With respect to the indictment-to-trial period, judges, prosecutors, and
defense attorneys alike expressed concern over continued judge variability in
the use of exclusions. Some judges have adopted a relatively restrictive
interpretation of the "ends of justice" continuance. Indeed, both prosecuting
and defense attorneys cite narrow construction of the provision as the major
reason for continuing difficulties in securing continuity of counsel and
adequate time for effective case preparation. On the other hand, some
respondents expressed the opinion that other judges use continuances with .
such high frequency that they appear to violate the spirit, if not the

letter, of the statute.

Finally, monitoring of excludable time poses a serious administrative burden
on both the United States district courts and United States attorneys'
offices. Moreover, determination of compliance (i.e., calculating total
calendar time for an interval less all non-overlapping excludable time) is
not a trivial task. Particularly in cases involving overlapping pre~trial
motions, documentation of excludable time and determination of speedy trial
time limits may require a great deal of effort.

7.5 Unintended Consequences

A number of prosecutorial policies and practices have been discussed in this
report, all of which mitigate the pressures of the Speedy Trial Act. To the

extent that these are direct responses to the Act, they may be viewed as its un-

intended consequences.
There is anecdotal evidence that speedy trial requirements have an impact, at
least in part, on the following:

® declination and deferral strategies;

e arrest policies and practices;

e premature indictment;

e pre-indictment dismissals, followed by indictment at a later
date; and

e offense classification and plea negotiation.

The perceptions of prosecutors and other respondents are partially supported
by analyses of secondary data and data from our Records Study component. For
example, AOUSC data suggest a small declire in the percentage of cases
initiated by arrest in all districts, from 38 percent in the year ending June
30, 1977 to 32 percent in the year ending June 30, 1979. 1In addition, we
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found evidence of a number of cases in our Records Study which were dis-
missed pre-indictment, reportedly because of speedy trial pressures.
Clearly, however, many factors other than the Speedy Trial Act--including
local conditions and national law enforcement priorities--are exerting
strong influence on these prosecutorial decisions.

Finally, it should be pointed out that several districts continu~ to use
waivers of speedy trial limits in the belief that they are a proper exer-
cise of defendants' constitutional rights. Generally, there is disagreement
among those whom we interviewed as to the legality of this practice.

7.6 Policy Implications

7.6.1 Local Measures

We did not find a clearcut relationship between any single measure designed
to achieve compliance with the Act and actual compliance in the six site-
visited districts in our study. Nevertheless, we believe that the intricacy
of the Act and the additional demands it places on prosecutors, court person-
nel, and investigative agents, require that current measures be strengthened
and that additional measures be adopted in order to achieve full compliance.
Continued and expanded efforts are needed in order to avoid not only the risk
of court-ordered dismissals once sanctions are in effect, but also policies
and practices which may be counter to the spirit, if not the letter, of the
law. '

Local implementation efforts might be strengthened by the following:

® Improved coordination between the United States attorney's office
and the court through:

-use of planning groups as ongoing coordinating committees; and
~increased information sharing, particularly with respect to
excludable time and action deadlines on individual cases.

® The development of more specific dissemination and training
materials on the Act's provisions in order to increase uniformity
in the interpretation of the Act.

- For judges, these materials would focus on the use of "ends of
justice" provisions.

- For AUSAs, the emphasis would be on the interpretation and use
of pre-indictment exclusions.
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e Centralized and, where feasible, automated systems within both the
courts and United States attorneys' offices for monitoring compli-

ance.

e Designation of individuals within both the courts and United
States attorneys' offices to perform speedy trial coordination
functions.

e Careful assessment of local staffing policies and practices,
particularly with respect to the use of magistrates.

Some of these recommendations obviously have resource implications. Among

those measures which may incur increased costs are the continued operation of

local planning groups, implementation of automated case tracking systems, and
designation of individuals to perform speedy trial coordination functions.

The latter, in particular, requires explanation. .

It was impossible based on the small number of sites visited to assess
whether or not United States attorneys' offices and courts have sufficient
staff to meet both the letter and the spirit of the Speedy Trial Act.
Clearly, local legal culture has an impact on the speed of case processing,
independent of staffing ratios. Furthermore, recent increases in the number
of judgeships authorized by the Omnibus Judgeship Act, coupled with a rise in o
staffing levels in thHe United States attorneys' offices, appear to have
alleviated the pressures posed by the Speedy Trial Act in at least some
districts. Nevertheless, other districts continue to feel a need for in-
creased prosecutorial and/or court staff, particularly given the expectation
that the rise in civil filings will continue. These needs have been docu-~
mented in their requests for additional staff submitted to the Department

of Justice and the AQUSC.

Without commenting on overall staffing needs, we did find that the ordinary S
pressures faced by both the United States attorneys' offices and the courts T
make it difficult for existing staff to absorb the additional duties imposed ‘
by speedy trial constraints. In fact, in one district with a sizeable
caseload and a relatively poor compliance record, a number of monitoring
procedures have been developed but not implemented for lack of sufficient ;
staff. Therefore, we believe that additional resources, targeted to speedy §
trial monitoring and coordination functions, would help achieve Congressional v
intent. Since large districts appear to face particular problems in achiev- 1
ing compliance, resources should be directed to these districts as a minimum.

7.6.2 Department. of Justice Initiatives

Obviously, our findings also have implications for the Department of Justice.
Clearly, increased dissemination of materials covering both interpretation of

o
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the Actfs provisions and application of these provisions would be helpful

In partlcu%ar, such materials might highlight the allowable exclusions in.the
arrest-to-indictment interval and mechanisms for entering them in the record
of the case, thus clarifying the Department's policy on these matters.ﬁ
Respondents have requested examples illustrating how to deal with common
pro?lems related to various types of exclusions. 1In addition, development of
monitoring forms, dissemination of information on successful management
strategies, and local or nationally focused training activities might be
helpf?l. Finally, continued technical assistance in the form of computerized
tracking systems and other case management techniques might assist the United
States attorneys' offices in managing the recordkeeping burden of the Act.

Once égainf these recommendations have resource implications. Identification
and dlssgmlnation of exemplary practices, development and installation of
compu?erlzed tracking systems, and preparation and distribution of annotated
mgtezlals degigned to clarify the Act's provisions all involve certain costs.
G%ven competing priorities, additional resources targeted to these activities
might facilitate full implementation of the Act.

7.6.3 Changes in the Statute and/or Implementing Guidelines

In oFd?r to reduce some of the problems pertaining to the excludable time
provisions, we would suggest the following:

® Congress consider incorporating in the Act specifi~ exclusions
for the pre-indictment interval to provide prosecutors additional
flexibility and obviate the "dismiss-reopen" practice. These
might include:

= reasonable delays in obtaining investigative and laboratory
reports in certain circumstances, e.g., translations of
stétements, transcripts of wiretaps, handwriting and finger-
print analyses;

- reésonable delays in obtaining records subject to the Financial
Privacy Act;

- reaso?able periods of time necessary to develop evidence of
c9nsp1rac1es or continuing criminal activity through cultiva-
tion of cooperating defendants; and

- reasonable periods of time necessary to negotiate deferred
prosecution or pre-~trial diversion arrangements.

o |
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. As this report went to press, a new version of that section of the
Uaned States Attorneys' Manual dealing with the Speedy Trial Act was dis-
seminated. This section addresses some of the concerns raised here.




® Clarification of excludable time provisions through:

- continuing refinement of implementing guidelines, possibly
by a panel representative of all affected constituencies; or

- designation of and provision of authority to an agency to
promulgate binding regulations.

Although the Act is extremely intricate, we found little evidence that argues

for major structural change at this time. However, the need to consider

structural revisions may become significantly more compelling once sanctions

are in effect and the defense bar has had the opportunity to move for dismis-

sals. Under these circmstances, an inordinate amount of time may be spent

not only in identifying and recording exclusions and calculating net time,

but also in litigating motions for dismissal. This may provide stronger ;
justification for legislative action to simplify the excludable delay provi- -
sions of the Act, :

In addition to providing additional pre-indictment exclusions, other statutory
refinements might include: : .

e clarification of provisions relating to the practice of pre-indict-
ment dismissal followed by indictment at a later date;

e clarification of the way in which § 3161(d) (2) and § 3161 (h) (6)
apply to superseding indictments, including clarification of the
distinction between "old" and "new" charges and its implications
for speedy trial intervals; and

® reconciliation of Department policy with respect to court appro- ‘

val of deferred prosecution agreements and the wording of the }
§ 3161 (h) (2) exclusion intended to cover these agreements,
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APPENDIX A

INTRODUCTION

In this technical appendix, we describe the Records Study design, data
collection process, data conversion and editing procedures, and analytic
methods.

e e e
Py

B s
N it

gt et

4

SAMPLING
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The study examined compliance with the 30-day pre~indictment and 70-day
post-indictment time limits for each defendant in a stratified sample of
cases. Eighteen districts were selected from the 96 United States attorneys'
offices, and data were collected on a total of 1351 defendants in those
districts between November, 1979 and June, 1980. Nineteen of these defendants
no longer belong in the study. Most of these 19 cases have been transferred
out of a study district under Rule 20 of the Federal Rules of Criminal

Records Study Methodology ’ o Procedure. We were unable to obtain full information on another 27 defendants.
oL This left a total of 1305 defendants for whom compliance estimates .ould be
computed. Seven-hundred-and-fourteen of these defendants were in cases
initiated by arrest and these defendants were included in our analysis of

i Interval I compliance. A large percentage of the arrested defendants were
later indicted; other defendants were indicted without having been arrested
first. 1In all, a total of 1103 defendants entered Interval II and were
included in our analysis of the 706-day time limit.
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3; Site Selection
o
- The universe of 96 United States attorneys' offices was stratified by size,
g e level of speedy trial compliance in the year ending June 30, 1979, and number
+od of civil cases pending over three years as of June 30, 1979. There are six

United States attorneys' offices with more than fifty AUSAs. These six
offices alone account for 18 percent of all federal criminal filings, and
thus exercise a significant role in determining national levels of compliance.
All six of these districts were included in the sample, i.e., large districts
were sampled with certainty. Each remaining stratum was represented by one
district selected from it at random. Because districts and strata are of

1We use this term broadly to cover all cases entering the indictment-
to-trial period through indictment, information, or other means.

i
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gngqual size, this meant that different defendants had different probabil~
ities of entering the sample, depending on the districts from which they
came. To provide unbiased estimates of national levels of speedy trial

compliance, each district was assigned a weight equal to the total number of
defendants in its stratum.

Defendants Included in the Study

All defendants1 whose cases were initiated between November 1 apd December
31, 1979 in the 18 sample districts were included in the study. The date
of initiation for Interval I defendants was defined as the date of arrest,
service of summons, or, if there was an informal notice of charges, defend-

ant's first appearance. Cases without an Interval I were considered initiated

on the date of filing of an indictment or information. When a defendant was
addéd t9 a case by superseding indictment, the date of filing of the super-
seding indictment was taken as the date of initiation of the case.

To egsgre that the sample included all cases covered by the Speedy Trial Act,
Provisions for several rare events were incorporated in the data collection
rules:

® Three cases had new trials ordered. In accordance with 18 U.s.C.
§ 3161(d) (2) and § 3161(e) the initiation date for these cases

was taken to be the date the action occasioning the retrial became
final.

® Twenty-two defendants entered the study by a Rule 20 transfer
from another district. These cases were considered to be initi-
ated on the date the Rule 20 transfer papers were received in the
district where the case was finally adjudicated. (Defendants who
were transferred_ggg of a study district were excluded from the

study in order to avoid double representation of transferred
cases.)

1 , .

The unit of count in all analyses is the defendant, rather than the
caser eyen though there may be multiple defendants per case. In standard
statistical usage, observations are called cases, and readers should be aware

that in this report the term "case" often refers to defendants within legal
cases,

2The initiation dates defined here are used for the purpose of speci-
fying rules for inclusion of cases in the study based on this date. The
initiation dates defined here are not necessarily the dates when various
speedy trial "clocks" begin to run.
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e Superseding indictments filed after an original indictment was
dismissed on motion of the government occurred in two instances.
All such indictments occurring during November and December
1979 were included regardless of when the original indictments
were filed in order to represent similar cases where the super-—
seding indictment would occur after December 1979 without our
knowledge.

It is important to consider how representative of the entire year the months
of November and December are. 1In order to do this we examined the monthly
distribution of all cases filed in the U.S. District Courts between July 1,
1978 and June 30, 1979. Because cases initiated by arrest during late
December in our study would be filed in court in January, 1980, we were
interested in the percentage of all cases filed during this year that were
filed during November, December and January. These figures are presented in
Table A.1.

If cases were filed at a constant rate throughout the year, one would expect
to find approximately 25 percent filed during these three months. While the
difference between the percentage actually filed for the nation as a whole
(23 percent) and that observed in our sample is statistically significant,
the magnitude of the difference is so small that seasonal variation in total
filings need not be a concern when looking at the nation as a whole.

There is variation from district to district in these percentages, ranging
from a low of 10 percent to a high of 36 percent. (When we looked at varia-
tions across districts in the November through January filings of different
types of offense, we also found variation by offense category.) Despite such
variation, we would conclude that overall the November through January filing
rate approximates that for the entire year. Thus, we believe that the cases
reported here are not substantially different from those filed at other
seasons of the year.

1These data were derived from a computer tape provided by AQUSC listing
all JSs-2 forms filed during this period. While certain types of cases that
were clearly not speedy trial cases were eliminated from the counts, no
effort was made to delimit this universe to include only speedy trial cases.
Moreover, this universe clearly does not include all speedy trial cases. For
example, pre-indictment dismissals are not reported to AOUSC. However, the
intent here is merely to gauge the general magnitude of seasonal effects.
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r_; INSTRUMENTATION
Table A.l ﬁ | i Data on the cases included in the study were collected primarily through an
> AUSA self-reporting system. A major reason for choosing an ongoing examina-
PERCENTAGE OF ALL CASES FILED IN EACH DISTRICT . - tion of cases initiated during a specified period rather than a reconstruc-
DURING NOVEMBER, DECEMBER AND JANUARY BY DISTRICTa J J { } tion of cases terminated during a specified period was to allow AUSAs to
i Lo record events as they occurred and when details were fresh in their minds.
] ! f« The data collection instrument was developed in close collaboration with
Percentage of Cases Filed f Department of Justice (DOJ) project monitors and was pre-tested in three
District November - January v }" United States attorneys' offices in New England. It was designed to capture
i [ the following types of information on each defendant in the study:
Arkansas W. 10% o g o o defendant characteristics;
California C. 25 i/
Colorado 21 - o ® nature of charges;
District of Columbia 25 = )
Florida S. 19 LR g ® Kkey dates-~-starting and ending dates of Speedy Trial
Illinois N. 31 f ! N ‘ intervals;
Indiana N. 24 !
Massachusetts 22 C i ® outcome of case through dismissal, plea of guilty, or
Missouri W. 26 :[f 23 verdict; and
New Jersey 25 o
New Mexico 19 . Lo e data on the pace of processing, i.e.
New York E. 20 B S . .
New York S. 28 - ) - motions filed
North Carolina E. 36 - - excluded time .
Ohio S. 17 E' { - time required to obtain regorts.and records
South Carolina 24 8 ! - other non-excluded processing time.
aigiingin W. gg - ‘ E' The instrument is included as Exhibit 1 to this Appendix.
% 1,
ALl Other Districts 23 ‘ It should be pointed out that although the study was designed to rely on AUSA
All Districts in U.S. 23 g' ‘ ( }f self—reportivg, in several districh none of‘the_forms were completed by the
e A AUSA responsible for the case and in other districts only some of the forms
i were completed by the AUSA. Some AUSAs were uiwilling or unable to partici-
1 é pate in the data collection. As a result, law clerks, paralegals, United
a i T States attorneys' office docket clerks, AUSAs' secretaries, other attorneys,
Based on data provided by AOCUSC for the year . : and Abt Associates field monitors had to fill out many of the record forms.

ending June 30, 1979. g0
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DATA COLLECTION PROCEDURES
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Once the instrument had been approved by DOJ, it was introduced to the 18
districts on visits by Abt Associates' senior staff. Prior to these visits,
each site was contacted and a liaison person was identified in the United
States attorney's office., The initial visits occurred in late November and
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ear ly December 1979.1 The visits usually involved meetings with thg United
States attorney and the designated liaison. 1In these meetings the instrument
and the instructions for its completion were discussed with the liaison
and/or groups of criminal division AUSAs. 1In some sites, project staff.gave
presentations on the instrument at reqular criminal division staff me?tlngs.
In general, AUSAs were asked to maintain the instruments in the case jackets
and enter information on them as events occurred.

Soon after the initial visits, Abt Associates field monitors were assigned to
each site to maintain contact with the liaison person and to conduct follow-up

visits.

An important element in the follow-up process was the early and careful
identification of the cases to be reported and the preparation of a master
case log for each district. This was particularly important since, due to
the timing of project start-up, initial visits did not begin until three
weeks after the official start of data collection. Thus it was necessary
to identify cases initiated early in November retroactively for inclusion
in the study.

Concerted efforts were made to identify all cases that belonged within the
sampling frame. 1In some sites, liaison persons identified ?he sample of.cases
and prepared the case log after receiving detailed instructions from'prOJect
staff. In other districts these tasks were carried out by Abt Associates
monitors. Since district recordkeeping differed substantially, various.
sources had to be used to compile the master lists. These included magis~
trates' minutes, arrest logs, court minutes, lists of indictments and infor-
mations filed, and logs of Rule 20 cases. Information on "unusual cases"
--mistrials, superseding indictments, magistrates cases--was developed
through discussions with liaison persons, United States attorneys' docket
clerks, and court minute clerks.

Between February 19 and 29, 1980, Abt Associates field monitors visited ten
districts to collect and review record forms on pending and completed cases.
They also obtained copies of court or magistrate docket sheets_on as many
cases in the study as possible. These were used for cross~validation of the
data recorded by the AUSAs. The other eight districts in the study--the
small and several of the medium-sized offices--mailed their forms and docket
sheets to Abt Associates during this same period. These data were analyzed
and presented in an earlier report to Congress dated April 1980.

1There was one exception: the Northern District of Illinois was not
visited until late December.
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A second phase of data collection was carried out in order to gather more
complete information on the cases that were still pending (approximately 44
percent of the total) when the Phase I data collection effort ended. In
order to reduce the reporting burden on AUSAs, court docket sheets and
magistrate docket sheets were relied on as the primary data sources. Between
May 5 and 21, 1980 Abt Associates staff visited six districts to obtain
updated copies of docket sheets for cases which were still pending at the end
of Phase I and for completed cases lacking docket sheets at the end of Phase
I. The remaining twelve districts provided updated docket sheets by mail for
the comparable set of cases in those districts.

DATA CONVERSION AND EDITING

The bulk of the coding and editing task involved verifying information
reported on the record forms. Because the most important analytic task was
the determination of compliance, most of the editing resources were devoted
to obtaining accurate starting and ending dates for Intervals I and 1I so
that valid numbers of calendar days could be calculated. This made it
possible to focus our efforts on identification of excludable time periods
in those cases where excludable time played a role in determining compliance
—-—cases having more than 30 calendar days in Interval I or more than 70
calendar days in Interval IJ. Efforts to calculate accurate excludable and
net time for cases that were compliant even without the use of excludable
time were abandoned when it became apparent that the limited usefulness of
this information did not justify the high cost of obtalning it,

To validate the starting and ending dates of intervals, the dates provided
on our record forms were compared to those on court docket sheets. Where
the docket and the questionnaire disagreed or the information was missing
from the questionnaire, the docket sheet information was used. When a
necessary date was not available on either the docket sheet or the record
form, project staff attempted to obtain the information directly from

the AUSA or court docket clerk. Docket sheets and telephone calls to AUSAs
were also used to obtain required information not requested on the question-
naire. The most important such item was the date of the defendant's initial
appearance before a judicial officer in the charging district for cases
initiated by indictment.
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1Because there is often a delay in posting information to the docket
sheets, a number of trial and plea dates reported on the guestionnaire could
not be verified. 1In approximately 14 percent of the arrest cases we were
unable to validate the arrest date reported on the questionnaire. In about
62 percent of arrest cases, we could not verify dates of release from custody.
For this reason, we have not included the data on compliance with the
custody time limits in our analysis.
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ANALYTIC METHODS

Calculating Calendar Time

Using the data produced by the manual editing procedure just de#cribed,
calendar times for each of the sueedy trial intervals were calculated using a
computer program written specifically for this purpose. While the manual
editing procedure was directed at capturing as many speedy trial dates as
possible, the logic of determining the beginning and ending dates of the
intervals was embodied in this computer program. A complex computer program
was required to capture the intricacies of the Act, including provisions
governing Rule 40 cases, Rule 20 caseg, superseding indictments, consents to
trial on complaints, sealed indictments, and overlapping excludable periods.
The program also allowed for automatic extension of intervals with expiration
dates falling on non-business days, pursuant to Rule 45(a) of the Federal
Rules of Criminal Procedure., The program also included extensive cross-checks
of the over 100 dates required in our data base. Thus we have confidence

in the accuracy of the calendar times calculated for all cases in the study.

Determining Compliance

To determine compliance, we used a three-phase strateqy. First, we identi-
fied all cases with Interval I calendar times in excess of 30 days and/or
with Interval II calendar times in excess of 70 days. The second phase
consisted of a careful follow-up procedure to identify all excludable time in
these potentially non-compliant cases. In the third phase, the compliance of
those pending cases which had not yet exceeded the time limits was estimated.

The follow=-up procedure involved an intense effort to bring cases into
compliance by making use of all exclusions permitted by the Judicial Conference
Guidelines. First we used any exclusions that could be documented from the
court docket sheets. If sufficient excludable time could not be found there,
calls were made to the clerk of court in search of any exclusions not posted
on the dockets. If these steps could not produce compliance, project staff
contacted the AUSA responsible for the case. Of the cases which we ultimately
judged to be compliant, we were able to document compliance for 98 percent of
these cases through court docket sheets or through telephone conversations
with court docket clerks working from other cvourt records. In two percent of
the cases which we judged to be compliant, we were not able to document
sufficient excludable time from court records, and instead we relied on

information provided to us over the telephone by the AUSA responsivle for the
case.

The most frequent kinds of exclusions utilized to bring cases into compliance
are given below in approximate order of frequency of usage:
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® "ends of justice" continuances under § 3161(h) (8); (we found that

even where we had magistrates' dockets, many of these exclusions
were not recorded on the docket in Interval I);

® use of Rule 45(a) to exclude non-business days occurring at the
end of an interval;

® pre-trial motions excludable under § 3161(h) (1) (F) and (J) :

exclusions under § 3161(h) (7) which make compliant a co-defendant
joined with a defendant whose case is compliant on other grounds;

exclusions for "other proceedings concerning the defendant" not
explicitly listed in the Act. This includes court days spent in
bail hearings, preliminary examinations, arraignments, and pre-

trial confefences as described in the Judicial Conference Guidelines
on page 42.

Phase three involved estimating compliance for pending cases not yet exceeding
the time limits. By definition, the group of cases pending at the end of )
data collection included those with very long life spans. Unbiased estimates
of compliance required development of a method which would take into account
the fact that cases had been exposed to different periods of observation.
These estigates can be produced by applying a Markov model to the data

available. In this technical appendix we present a formal description of
the model used in Chapter 2.

For estimating compliance, the key statistic is the fraction of cases which
would be pending on the 31st or 71st day (for Intervals I and II, respectively)
taking into account periods of delay excludable under the provisions of the
Act. Cases which are still pending at the beginning of the 30th day of
Interval I can experience three fates during that day. Some will terminate
on that day, hence comply with the time limit. (Let us say there are T

such cases.) A second group will not have been completed by the end of3ghe
day, hence will fail to comply. (Let us call the number of such cases

P3 .} Finally, the last day of our data collection effort might have

faglen on the 30th day of a small number of cases. This last group of cases
is unlike the other two groups in that we are not able to observe what
happened to these cases on the 30th day. (Let X30 denote the number of

’

1When such a proceeding occurred on the day beginning an interval, it
was not counted as an exclusion, because there appears to be disagreement
over whether such a day is legitimately excludable. Since it seems to be
clear that such proceedings occurring on the last day of an interval are not
excludable, these were not counted in our study.

Readers seeking a theoretical development of Markov processes may con-
sult any of several standard texts. Samuel Karlin's A First Course in Sto-

chastic Processes (Academic Press, New York, 1969) is one of the most complete.
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these cases.) We can estimate what will happen to these cases on the 30th
day by assuming that the percentage of terminations that will occur in cases
we cannot observe on tp» 30th day will be the same as the percentage of
terminations that occurred in cases we were able to observe on the 30th day
(T30/(T30 + P O)). This alsoc gives us an estimate (P 0/(T3 + P30)) of

the percentage of the unobserved cases that will be noncomp?iant as a result
of being pending at the end of the 30th day. Thus, if we had an estimate

of the number of Interval I cases which would begin day 30, we could use

T30 and Pyq to estimate the total number of noncompliant cases.

We could similarly define T29, P2 , and X to represent the numbers of
cases terminated, pending, Or uno%served &n their 29th day, and then

use T../ (T + P 9) to estimate how many of the 29-day-old cases would

becomé” 30~ ay-olé cases. This chain of logic can be pushed all the way back
to cases which begin day 1 (i.e., all cases in the sample). Thus as long as
we can assume that cases of a particular age which were still pending ~on the
jast day of the study will experience the same chance of terminating during
fhat day as cases which reached the same age on an earlier date, we can apply
the successive probabilities to compute the total fraction of cases which
would eventually fail to comply with either the 30-day or 70-day time limit.

Estimating Overall Compliance

Figure A.1 displays the main paths which a given case could follow and the
percentage of defendants following each path. These percentages were used to
estimate overall compliance. According to our data, approximately one-third
(35 percent) of all defendants experienced an Interval I. our analysis
estimated that 5.6 percent of these took longer than the 30-day period
allowed by the Act. Multiplying 5.6 percent by 35 percent gives approxi-
mately 2 percent of all defendants who can be expected to fail at this
juncture. Cages will be dismissed against 16 percent of the compliant
Interval I defendants, leaving a total of 27.7 percent of all defendants to
start Interval II after having completed Interval I. AS indicated in the
figure, compliance with the Interval II time limits for these defendants
appears to be slightly less likely than for those not arrested. Multiplying
the 7.9 percent noncompliance rate for this group by the 27.7 percent of all
defendants who follow this path, we f£ind roughly 2 percent of all defendants
who will have complied with Interval I but not with Interval II. ¥inally, a
similar calculation gives approximately 5 percent of all defendants who skip
Tnterval I and fail to comply with Interval II. Altogether 8.9 percent of
all defendants are estimated to fail at some point in their path through the
system.

1The national estimate is roughly comparable. For the year ending
June 30, 1979, 32 percent of all cases filed were initiated by arrest
according to AOUSC statistics. We pelieve our data base includes some cases
initia%ed by arrest put not indicted and therefore not known to AOUSC.
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Record Number L1 [ 11 1 [ l_] 1-8/

Abt Associates Inc. DISTRICT  OFFICE CASE
55 Wheeler St. (For Office Use Only)
Cambridge, Mass. 02138 CARD. 1
9-10/(01)

Department of Justice |
Federal Justice Research Program
Speedy Trial Act Study, 1979 - 1980

Instructions

Forms are required on all cases in which a “case initiating event’” occurs from November 1, 1979 through December 31,
1979. A separate form should be completed for each defendant in all cases which qualify for reporting. For the purposes
of this study, case initiating events include the following:

1. arrest;

2. filing of information or indictment, whichever occurs last;

3. filing of superseding indictment, even if the original indictment was filed before November 1, 1979.

If a superseding indictment is filed before January 1, 1980 in a case already being reported, complete the form

covering the original indictment and begin a new form, treating the superseding indictment as the case initiating
event in Question 10 on page 4.

4. event occasioning retrial or new trial, even if the case actually began before November 1, 1979.

If an event occasioning a retrial or new trial occurs before January 1, 1980 in a case already being reported,
complete the form covering the original indictment or information and begin a new form, treating the event
oceasioning such retrial or new trial as the case initiating event in Question 10 on page 4.

The form should be maintained in the case jacket and items should be completed as the events occur. |f more than one
attorney participates in a case, each should enter the data relevant to the period of his/her participation. Final entries

should be made upon adjudication of the case or upon notification by an Abt Associates representative that the period of
data collection has ended, whichever occurs first.

If any questions arise concerning completion of this form, please call Dr. Theodore Hammett collect at {617} 492-7100,
extension 578,

This record will be used solely as a statistical research or reporting
record, In accordance with 5 USC § a (b} (5), data will be reportec
only at the aggregate and not the individual level.
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. District B. Office
. Name of Defendant = e -
. Number of Codefendants [:D 11/12 E. Criminal Case Number

(Enter the complaint number or other preindictment num-

Court Docket Numberi l l J 13.20/ ber used by the U.S. Attorney's Office to identify this case. ”
' (if applicable) Year Docker  Det. If more than one number, enter the first number only.) B
No. R
. Person(s} completing this form: -
i1
1 : Phone No._ 31»
’ Last First M.
2 Phone No -
) Last First M.l 4
3 Phone No. -
: Last First M.t
. Magistrate/Judges responsible for this case: f g
1. :
l.ast First M. 1,
2 Last First M. 1.
3. Last First M. 1. _
A
. Type of defense counsel. {Check as many as apply:) . o
Court appointed counsel D 21-1 Pro se D 24-1 de
Publié Defender D 22-1 Other (please specify) [:] 25-1 .
i
Privately retained D 2341 26/ o
. Defendant’s date of birth: ED 27/28 Dj 29/30[]131/32 =
Month Day Year ;
{
. Number of prior felony convictions? Dj 33/34 .
Is the defendant designated ‘high risk” by the U.S. Attorney? No [:] as-1 Yes D -2 S,
1
s i
. Was the defendant detained? No D 36-1 YesD -2 Date: MEQFQ:DEJ 37-40/ -
. Was the defendant released? *T
1y
. . : L1 ] 42/43 Ll 44/45 S
No @1 411 A. Date v P 5o
Yes -2 | B. What was the condition of release/bail? (Check only one response.) =
O
Personal recognizance D 46-1 Unsecured bond -2 '
10% bond D -3 Surety bond D -4 -
il
Third party D -5 Pre-trial services agency E’ -8 ';J
Other {please specify) D -7
a7t i
H
i
fr
i
s
F»‘J
{?'
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7. What agencies investigated this case? {Check as many as apply.) .

D 48-1 Secret Service D

Alcohol, Tobacco, and Firearms (ATF) 5541
Customs D 49-1 Local Police D 56-1
Drug Enforcement Administration D 50-1 State Police D 57-1
FBI D 511 Other (please specify) D 58-59/
IRS D 52-1 6o/
Naturalization/Immigration D §3-1 61/
Postal D 54-1 62/
8. Is this a prosecution on a superseding indictment?
No D 62-1
A, What was the reason(s) for the supersedin indictment?
Yes D -2 P ’
64-65/
66-67/
68-69/
B. Who filed the motion for dismissal of the original information/indictment? (Check only one
response.
P ) Defense D 70-1 Prosecution D -2
C. Date of that dismissal:D:] 71/72 ED 73/74
Month Day
D. What was the original case number? {Note only if different from the present criminal case
number on page 2.)
CARD 2
9/10 - (02)

9, What were the specific offenses alleged in this case? {If there were more than 8, list the first 8 only.)

Please indicate the number of counts for each offense in the designated column; do not list multiple counts of
the same offense separately {e.g., 18 s 201 {b), bribery of pubiic official, 3 counts).

Title Section Subsection

11712 ED:D 13-16/ D 17/
22/23 DID 24-27/
33/34 !:D:D 35-38/
44/45 [:ED:] 46-49/

Description of Offense Counts

18/19

29/30

40/41

ogoono

L1 2021
28/ I
35/ ' L1 ces
o/ (1] sose

51/62
ssiss 1] 1] sreo 61/ (L] eures
62/63
66/67 E[:[D 68-71/ 72/ ED 75/76
73/74
CARD3
9/10-{03)

nre LITT] ssae
22 (LT T awan

18/19

14

29/30

17/ D:] 20/21
28/ D:] 31/32

Total Number of Counts (include all I:D 33/34

counts, even if more than 8 offenses).
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10. Key Dates

A. What was the case initiating event? (Check only one response and enter appropriate dates. )

(1) Information or indictment filed D 35-1
{whichever occurred last)

{2) Arrest D 2

(3) Other Case Initiating Event;

Mistrial declared D -3

New trial ordered D -4

Reinstatement following appeal D -5

Retrial order resuiting from D -6

collateral attack

Other {please specify) D .7
60-61/

B. Please enter all other dates that apply:
Arraignment
Entry of plea of guilty or nolo contendere
Withdrawal of guilty plea (date accepted by court)

Trial commences

retrial or new trial

[ Month Day E
Date Filed [:]:] D:l 36-39/ )
Date of Arrest ED D:] 40-43/

Month Day ’ %
Date of Arrest [ l ' l l
44-47/ . :
Preliminary {Probable
Cause) Hearing ED ED 48-51/ I
{
Information Filed D:] D:] 52-55/ !
indictment Filed D] D:] 56-59/
Month Oay ‘ f‘

Date of event occasioning trial, Dj [:D 62-65/

T

T T

Month Day

R

11. On what date did the defendant make his/her first court appearance through defense counsel?

I O O I B
Month Day

23/24 BLANK

Not applicable Dzrm

A. What was the nature of that court appearance {e.q., bail hearing, etc.)?

ED ED 66-69/
ED Dj 70-73/ sifoﬂ-o(:a)
ED D:] 11-14/ ;
(N O '"’
]
:':»‘
1
26-27/ ’q

12. Did the defendant waive minimum 30-day period from first appearance through counsel to commencement of trial?

No D 2841 Yes D -2
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[ o Sk ive i) i B =0 gy e I d s e? ko - -y - ,.,[. - o - - - » - - - o i o P e -~ res - = E T»
(% | Pt e i . < 5 & L N - - b - a ” b - o w L < & s B
= SKIP TO QUESTION 15, PAGE 6.
13. Has this case been adjudicated?  No (j 291 Yes -2
A. Were all offenses dismissed? No D 30-1 Yes I |-2 “
i. By whom? (Check only one response.}
Prosecutor, pre-indictment [:] 311 By the court, with prejudice D -3
By the court, without prejudice D -2
ti. On what date were the offenses dismissed?  Month D:] 42/33 Day D:]M/as
NOW SKIP TO QUESTION 14 BELOW.
B. By what means was this case adjudicated? (Check only one response, ) Jury D 36-1 Judge D -2 Plea D 3

Guilty on all original counts D 371

Not guilty on all original D 2
counts

Other [:] -3

38/blank

C. What was the disposition of this case? (Check only one response.)

NOW SKIP TO QUESTION 15, PAGE 6.

w N

o u &

Title

ED 39/40
[ 1] sors
[ ] ] sz
ED 72/73
[T ] 2021
[T ]swe2
[T ] a2raz
[T sarsa

Section Subsection

[T e [
[ s oo
[TTI ssoor o

CARDS
9-10 {05)

(T 11 D 18/

[TIT] o Qoo
I I l | l 33-36/ D 37/
[T e oo

Total Number of Counts (include all counts, even if more than 8 offenses) L—_D 64/65

i. List all specific offenses on which the defendant was determined to be guifty. Please indicate the number of counts
for each offense in the designated column. If there were more than 8 offenses, list the first 8 only.

Description of Offense Counts
46747 L—_D 48749
— ED 59/60
e D:I 70/71
s [T o
. [ 1] 2er30
55755 [:D 40/41
- U1 sws2
e EI__—_] 62/63 f

14. If any offenses (counts) were dismissed, with or without prejudice, please explain in what way this was affected by the Speedy Trial Act (e.g., drug case dismissed
because lab report could not be obtained in time to comply with the 30-day arrest to indictment period).

66/67

68/69

70/71




15. List below all pretrial motions except those on other motions.

10.

11.

12,

18.

19.

20.

Type of Motion
(Use generic term,
e.g., suppress,
continuance)

72/73

20/21

32/33

44:/45

56:57

68/69

16/17

28/29

40,41

12/13

24725

36/37

4849

60/61

72:73

20/21

32/33

4a4/45

Party Filing
{Check
one response) Date Filed
Praos. Def. Other Manth Day
CARD 6
9/10 - (086)

[]ran RE []-
D22-1 D-z [:]-3
D34-1 D-z [:]-3

.
0
.

({f more than 20, use additional sheets)

.
ooooooo0oo
]

000

B

(T s

y

Date Disposed
Month Day

[:I:Dj 15-18/
ED:I:} 27.30/
ID:] 39-42/
E[]:D 51-54/
EEE[:] 63-66/
EI:ED 1114/
DID 23-26/
EED:J 3538/
ED:[] 47-50/
E]:ED 59-62/
CT T e,
D:Ij:l 19.22/
D:D:] 31-34/
[:ED:] 43-48/
EEI:D 55.58/
ED]:] §7-70/
D:D:l 15-18/
ED:D 27-30/
ED:D 39-42/

No

L]
O
L

O
u

CARD 9

8/10

CARD 7
- 109) 9/10-{07)

CARD S8
9/10 - {08}
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431

55-1

39-1

5141

63-1

231

35-1

59-1

1941

43-1

Check if consideration
of this motion resulted
in time ordered or
recognized as excluded
by the court

Yes

-2

-2 I

-2

-

2 H
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16. List below all periods of time ordered or recognized as excluded by the court. Refer to the listing of

excludable time appearing on this page and enter the code from that list in the first column below.

Dates
From . To
Code
Month Day Month Day
. CARD 10 66/67 CITT] ssrv [TTT1]
9/:2-110)
1112 e [T ]

21722 (LT L] za2e

HHHHBHHHHH

62-65/

72-78/

17-20/

31/32 m:D 33-36/ Dj:[] 37-40/
41742 . D:ED 43-46/ D:ED 47-50/
51/52 D:m 53-56/ DID 57-60/
61/62 CTIT] seeer CTI ] s77
AL P ED:]:] 12-15/ DID 16-19/
2021 | 21001 [(TTT] 2208 D::[:D 26-29/
List of Excludable Time
Amended
Code Category Section 3161
A Exam or hearing for mental or physical incapacity (18 U.S.C. 4244) (h} (1} (A)
B NARA Exam (28 U.S.C. 2902) (h)y (1) 8
c State or Federal trials or other charges {(h) (1) (D)
D Interlocutery appeals , (h} (1} {E)
E Pretrial Mations {from filing to hearing or other prompt disposition) th) {1} (F)
F Transfers from other districts (Per F.R.Cr.P. 20, 21, and 40} (h} (1) (G)
G Proceeding under advisement not to exceed 30 days (h) (1} d
H Miscellaneous proceedings: Parole or probation revocation, deportation, extradition
5 Deferral of prosecution under 28 U.S.C. 2902 (h) (1) {C)
6 Transportation from anothér district or to/from examination or hospitalization in ten days or less {h) (1) (H)
7 Consideration by court of proposed plea agreement (h} (1) (1)
| Prosecution deferred by mutual agreement (h) (2)
M Unavailability of defendant or essential witness {h} {3) {A) (B)
N Period of mental or physica! incompetence of defendant to stand trial (h) (4)
o] Period of NARA commitment or treatment {(h} (5]
P Superseding indictment and/or new charges ) (h) (6)
R Defendant awaiting trial of co-defendant when no severance has been granted (h} {7}
T. Continuances granted per th} (8) — use T’ alone if more than one of reasons below are given in
support of continuance or if none of them are given {h} (8) (A) (B)
T 1) Failure to continue would stop further proceedings or result in miscarriage of justice (h) (8} (B) (i}
T2 2! Case unusual or complex {h} (8) (B) {ii}
T3 3) Indictment following arrest cannot be filed in 30 days {h} {8) {B) {(iii)
T4 4} Continuance granted in order to obtain or substitute counsel, or give reasonable time to prepare
or maintain continuity of counsel {n) (8) (B} (iv)
U Time up to withdrawal of guilty ples (i}
w Grand jury indictment time extended 30 more days (b)
Other Specify
Other Specify
z Other Specify
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17. Please enter below the time required to obtain reports, records and legal research in this case. Also enter the specific type

Laboratory Reports 1.

2.

2,

2,

2,

2.

2.

of items obtained.

30/31
40/4'1
Investigative Reports 1. 75T
60/61
Obtain Records Subject to
Federal Privacy Act 1. 57
15/16
Obtain Other Records from
Other Federal Offices 1. 3753
35/36
Obtain Records from State
or Local Offices 1. YT
55/56
Legal Research or
Guidance Requested 1. 5576
11/12

18.

[~ S S o

1.
12.
13.

. Other (specify)

Date Begun/

Requested
Month Day

[ | I l l 72-75/

.Date Compieted/

Obtained
Month Day

CARD 12
9/10-1(12)

Please estimate the non-excluded pre-indictment and post-indictment processing time attributable to each of
the following activities. Non-excluded time is time neither ordered nor recognized as excluded by the court.
List other substantial periods of non-excluded time {e.g., scheduling grand jury, liaison with state/local

prosecutors) initems 12 - 14,

Activities

Awaiting witness availability

Awaiting defense counsel availability

Awaiting prosecutor availability

Scheduling court appearances/conferences with court

Transfers of defendant within district

Travel of Assistant U.S. Attorneys

Plea negotiations

Interaction with DOJ/other federal prosecutors

Discovery/scheduling depositions

Other case preparation
Major clerical tasks

Other (specify)

CARD 14
9/10- (14)

23/24

31/32

Other (specify)

39/40

Days
Pre-indictment

[T L]z
[T 22
[T ssas
m 39-41/
m 45-47/
[T L] srser
[T 1] eaesr
m] 69-71/

Thank You For Completing This Form

150

Days
Post-indictment

Dj] 2426/
[T 17 sosz
m 36-38/
D:I:] 42-44/
[CTI] sssor
[T 1] saser
Er_—D 60-62/
CT T seeer
[TT] r20a
[T 1] raer
[T17 2022
m‘ 28-30/
[T 1] seas
D:D 44-45/

36-39/

46-49/

56-59/

66-69/

11-14/

21-24/

31.34/

41-44/

51-54/
61-64/
71-74/

PO
17-20/

)

CARD 13
9-10 - (13)

Exhibit 1

LRSS |

ey

prtie Ul

¥
£

g -}
F]

i




Eelaemninyy  peeesdng | irateduemy

L

§ APPENDIX B
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The District Approaches component of the study is based on intensive inter-
e views carried out by senior Abt Associates: staff with selected respondents in
’ [ six districts, The districts were chosen on the basis of three variables:

heid Size of United States attorneys's office (as reflectd in the number of
assistant United States attorneys); level of compliance with the Act; and
size of civil backlog.

i All United States attorneys' offices were divided into three groups: small
oo offices~-fewer than 20 AUSAs; medium offices--21 to 50 AUSAs; and large

! offices--more than 50 AUSAs. Two districts were then chosen in each size
1» category from each of two strata: one combining high compliance with low

; civil backlog and one combining low compliance with high civil backlog.

§ el Within each stratum, an effort was made to identify districts considered

: representative with resvect to criminal caseloads.

APPENDIX B f
N ~alt
District Approaches Methodology C Compliance level was @ete;mined by éveraging compl?ance rates across all
. three pre-amendment time intervals in the'year ending June 30, 1979. These
oo averages were used to divide districts into three equal groups: low compli-
: ance~~lower than 88,6% compliance; medium compliance--88.6% to 96.1% averaqge
E S compliance; angd high compliance--higher than 96.1% compliance. The compli-
| A s ance fiqures for the six districts are displayed in Table B.1. Civil backlog
- was based.on the number of cases pending for three years or more as of June
"~ 30, 1979. Districts were divided into two groups: high backlog--above
: .@ the median, and low backlog-~below the median.
) it
i ?” Key respondents in each district were drawn primarily from the speedy trial
§ - planning groups. These committees, which were mandated in section 3168(a) of
; the Act, included the United States attorney, the chief judge, a United
: ’? States magistrate, the clerk of the district court, the Federal public
; \{ defender (if applicable), two private attorneys (one experienced in criminal
o cases and one experienced in civil cases), the chief United States probation
- officer and the reporter for the Planning group (usually a law school pro-
; I fessor experienced in criminal justice research). We attempted to interview
P all members of the Planning groups. 1In addition, the heads of the criminal
}’ . and civil divisions of the United States attorneys' offices were interviewed.
% 7’ 1Both compliance and civil backlog measures were based on AOUSC data
S 1 for the year ending June 30, 1979,
;
.
| Do - |\
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Table B.1

PERCENTAGE OF DEFENDANTS WHO WERE PROCESSED
WITHIN APPLICABLE TIME LIMITS AS REQUIRED
BY THE SPEEDY TRIAL ACT OF 1974,

ALL CRIMINAL CASES TERMINATED
JULY 1, 1978 - June 30, 1979°

AR

| | |
Arrest to Indict- | Indictment to | Arraignment to |
b ment in 30 Days | Arraignment in | Trial in 60 | Average
District or Less | 10 Days or Less | Days or Less | Compliance

| | |

| | |

Small | | |
Georgia (Middle) 99,7 | 99,4 | 99.8 | 99.6
New York (Western) 81.0 | 94.6 | 81.1 ] 85,6

| | |

Medium | | |
Missouri (Fastern) 98.7 | 98.2 | 100.0 | 98.9
Pennsylvania (Western) 71.9 | 83.2 | 65.4 | 73.5

| | |

Large [ | |
New Jersey 90.4 | 94.9 i 88.7 | 91.3
I1linois (Northern) 39.7 | 88.4 | 65.4 | 64.5

| | |

aPreliminary Statistical Report compiled for AOUSC, Fifth Report on the Implementation of
Title I of the Speedy Trial Act of 1974, Washington, D.C., February 28, 1980.

bHigh compliance districts are listed first within size stratum.
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Finally, the United States attorney and the chief judge were asked to iden-
tify other respondents in their district (e.g., special agents in charge of
the FBI and DEA, the United states marshall, docket clerks in t?e United
States attorney's office and court, and other assistant (AUSAs) . Table
B.2 lists the key respondents for the district approaches analysis and
identifies the issues that were addressed by each.

Qur approach to data collection combined case study and survey met’nodology.2
This approach allowed us to specify the types of information nceded in
greater detail than would a traditional case study approach. The processing
of the qualitative data was structured to allow ccocmparisons across and
generalizations from the cases. This was done Ey means of a standardized
report outline and an extensive review process.

Interviews were guided by topic agendas keyed to the major research questions.
Summaries of the topic agendas are provided at the end of this Appendix.

Site teams were responsible for obtaining adequate information on each topic,
but because of variation among the respondents and specific information
required from each, team members determined the specific questions to be
asked. The site teams also identified the specific people to be interviewed
in each district within the group of respondents described earlier.

The first topic agenda~-contextual factors--was designed to describe the
essential characteristics of the United States attorney's office, the court,
and the other offices and agencies in each district. It also attempted to
identify pre-existing attributes of office organization and caseload which
might be associated with compliance levels. This issue was also addressed by
asking respondents to discuss reasons for the noncompliance of particular
cases,

The second topic agenda was designed to discover the measures used by high
and low compliance districts to implement the Act. Questions were designed
to elicit information on overall policies with respect to speedy trial

1One of the study districts, Northern Illinois, has a Pre-trial Ser~
vices Agency. Representatives from this agency were interviewed as well.

2For: purposes of this report a case represents one of the six
sample districts.

3For a detailed discussion of the case survey methodology, see
"rField Plan for the Case Studies Component, Speedy Trial Act Study 1979-1980."
Submitted to Department of Justice, Federal Justice Research Program, Con-
tract No. JAO1A-80~C-0016.
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Table B.2

ISSUES TO BE ADDRESSED BY KEY RESPONDENTS

IN THE DISTRICT APPROACHES STUDY

Reasons for

Non-Compliance

Remedial

Measures

Resources
Needed

Recommended
Changes

Impact of Speedy Trial
Compliance on Civil
Case Backlog

Impact and Consequences
on Administration of

Criminal Justice

U.S. Attorney's Office
U.S. Attorney
Assistant U.S.. Attorneys
~Chief, Criminal Division
~Chief, Civil Division
~Chief, Other Criminal
Divisions
-Other AUSAs within
Criminal Division
Coordinator of Records/
Dockets
Speedy Trial Coordinator

U.S. District Court

Chief Judge and Other Judges

Magistrate(s)

Clerk of. Court

Chief Federal Probation
Officer

Federal Public Defender

Speedy Trial Coordinator

Pre-trial Service Agency Ch.

U.S. Marshall

Others _ b
Special Agent in Charge
Reporter for the

Planning Group
Private Attorney-Criminal
Private Attorney-Civil
Puhlic Defender (TJA)
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FBI, DEA, others as identified by district
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time limits, as well as policies governing the use of excludable delay and
specific provisions of the legislation. Among the procedures addressed were
case selection and declination, arrest and indictment tactics, case schedu-
ling and case management procedures, monitoring of time limits, training and

dissemination activities, and coordination among the various parts of the
FPederal criminal justice system.

The third topic agenda was designed to elicit recommendations for additional
resources needed to comply with the Act. Resources were defined broadly to
include not only staff but also non~human resources such as data base manage-
ment systems, technical assistance and training, and instructions/materials.
While our primary focus was on the resources requested by the United States
attorneys' offices, as specified in the mandate for this study, we also
touched on the resources requested by the courts and other agencies involved,
insofar as such resources might affect the ability of the United States
attorneys' offices to comply with the time limits.

The fourth topic agenda was used to elicit suggestions for statutory and
procedural changes which might further improve the administration of justice
and compliance with the Speedy Trial Act. Many of these recommendations may
be inferred from analysis of responses to other issues. That is, policies
and practices that distinguish high compliance from low compliance districts
might be considered candidates for suggested procedural changes. In addition,
we questioned key respondents directly about changes they would like to see
in the Act or its administration and implementation.

The fifth and six topic agendas dealt with the impact of the Act as amended
on the processing of civil and criminal cases. We were interested both in
the impact of the speedy trial time limits on civil litigation and in the
Act's overall impact on the administration of criminal justice.
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I.

II.

SUMMARY OF TOPIC AGENDAS

CONTEXT/REASONS FOR DELAY

A,

General District Characteristics

1. 8Size of populatinn

2. Major cities

3. Other background characteristics of the district which may

affect caseload.

Characteristics of United States Attorneys' Offices
l. Organizational structure
2. Staff
3. Remote office(s)
4. Management Strategies
a. Role of supervising attorneys
b. Manner in which criminal cases are assigned
C. Manner in which criminal cases are monitor ed/supervised
d. Manner in which civil cases are assigned and monitored

District Court

1. staff

2. Divisions

3. Caseload characteristics

Other Agencies/Offices (e.g.,FBI, DEA, Public Defender, Pretrial
Services Agency, U.S. Marshall, etc.)

1. Organizational structure

2. Staff
3. Working relationship with United States Attorney's office

POLICIES AND PRACTICES which have been developed in order to achieve

compl iance

Overall policy of United States Attorney's office and the court with
respect to Speedy Trial time limits

Specific policies developed to improve compliance

Use of excluded time

Interpretations of specific provisions in the Act

Record keeping

Training/information dissemination

Scheduling and monitoring case flow

Coordination with the Court

Coordination with other agencies/offices
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III.

Iv.

V'

RESOURCES REQUIRED

A. United Stateg At torney! i
Y's offi
B. Court °

C. Ogher agencies/offices

RECOMMENDATIONS

A. United states Attorney's office
1. Statutory changes

2. Policies/procedures that
could be u : ; \
of the Act in other distriote < useful in the implementation

IMPACT ON CIVIL BACKLOG

A. Iocal perceptions of the i
lmpact of ;
Processing of civil cases P the Speedy Trial act on the

B. Rescheduling of civi]l c
: ases to accommodate trial of imi
in danger of exceeding the Speedy Trial Act limits crininal cases
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Number of Records and Records Excluded from Files

Preceding page blank

%

APPENDIX C

for the AOQOUSC Data Bases Referenced in
Chapter 5 of this Report

lel

.

| SO |
Gornmeen

-
4
i

Table C,1

NUMBER OF RECORDS AND RECORDS EXCLUDED FROM FILES
FOR THE AOUSC DATA BASES REFERENCED IN
CHAPTER 5 OF THIS REPORT

Records Excluded From Files
] | | ] ] ]
| 1 l gncl !
b, b 251
I R I - B
v ol i = glg I _ | 2
| ¢Sl e 12wl 53ul &
T 4 Q0 Q2 W fon
e gl&al , lEg D BlEn g
559l 2laElEEladl &
Number of Records ogldawul 2 | 4558l T O
Ty I, 1976 T July I, 1978 | 5§10 °l § | LT 88 2
threugh | through 88I?3I§!@§|&%5313
June 30, 1977 | June 30, 1979 [Z 9 P y<=jag an o
1 ] ] | | | !
INFOREX File (All records)? 57,862 | 44,700 | | | | l |
! I | | | | ]
Criminal File (Defendants Terminated) 53,1899 | 41,1759 A
] | | | | | |
Criminal File (Cases Terminated) 44,111°% | 33,442% /bl v | ] ] !
] ] | | | } }
Speedy Trial File (AAOUSC)S 46,897 ; 36,818° g v i v/ { v/ ; v/ : v ; v
Speedy Trial File (Abt)S 49,224 : 38,896 { v : v/ : v/ : v : v } v
Sources:

A criminal case is terminated only after final disposition of all defendants in a case.

2wore in the past than now, several districts would file separate indictments on a deferdant for each of
several charges, thereby creating several docket numbers or cases, for that defendant. additionally,

some districts made more use of superseding indictments than others. This had the effect of giving some
districts the appearance of heavier workloads. In order to increase the level of comparability between
districts, workload statistics are computed by counting a defendant only once per year per district, no

matter how many times the defendant's name may appear on different docket numbers.

an intensive, but unsuccessful attempt was made to match the number of defendants cited in the various
Speedy Trial Act reports. The difference in the size of these two values reflects an inability to
replicate the AOUSC figure, rather than a difference in definition of whom should or should not be
included in the file.

a
“Administrative Office of the United States Courts, Fifth Report on the Implementation of Title I of
the Speedv Trial Act of 1974, (Washington, D.C., February 29, 1980), Table 20, p. 35.

®Ibid., Table 1, p. 3

s

“Ibid., Table 1A, p. 27,

Preceding page blan 163




APPENDIX D

Regression Equations
Civil Speed with Past and Present Criminal Speed
1976-1979
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Table D.1

REGRESSION EQUATIONS
CIVIL SPEED WITH PAST AND PRESENT CRIMINAI SPEED

1976-1979
| Lag Contemporary lag
| Constant Civil Criminal Criminal
!
l
I
1976 , 2178 . 954 091 -.093
’ criminal contribution = .1% (p = «3)
| ,
1977 ‘ -'060 l.OlO -.029 -046
‘ criminal contribution  .05% (p = .7)
l
1978 , «101 «804 «289 -.183
’ criminal contribution = .9% (p = .2)
|
1979 I -l267 .987 .241 -.291
: criminal contribution = 1.2% (p = .005)
Preceding page blank 167
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APPENDIX E

Speedy Trial Act of 1974, Title I, as Amended
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CRIMINAL PROCEDURE Part 2

CHAPTER 208—SPEEDY TRIAL

Sec.

3161. Time limits and exclusions.

3162. Sanctions.

3163. Effective dates.

3164. Persons detained or designated as beiag of high risk.
3165. District plans—generally.

3166. District plans—contenta.

3167. Reports to Congress.

3168. Planning process.

3169. Federal Judicial Center.

3170. Speedy trial data.

3171. Planning appropriations.

3172. Definitiona.

3173. Sixth amendment rights.

3174. Judiciai emergency and implementation.

§ 3161. Time limits and exclusions

(2) In any case involving a defendant charged
with an offense, the appropriate judicial officer, at
the earliest practicable time, shall, after consulta-
tion with the counsel for the defendant and ghe
attorney for the Government, set the case for trial
on a day certain, or list it for trial on a weel_d)' or
other short-term trial calendar at a place within the
judicial district, so as to assure a speedy trial.

(b) Any information or indictment charging an
individual with the commission of an offense shall
be filed within thirty days from the daw on which
such individual was arrested or served with a wum-

Preceding page blank

Complete Annotation Materials, see Title 18 U.S.C.A.
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Ch. 208 SPEEDY TRIAL

mons in connection with such charges. If an indi-
vidual has been charged with a felony in a district
in which no grand jury has been in session during
such thirty-day period, the periocd of time for filing
of the indictment shall be extended an additional
thirty days.

(eX1) In any case in which a plea of not guilty is
entered, the trial of a dnfendant charged in an
information or indictment with the commission of
an offense shall commence within seventy days
from the filing date (and making public) of the
information or indictment, or from the date the
defendant has appeared before a judicial officer of
the court in which such charge is pending, which-
ever date last occurs. If a defendant consents in
writing to be tried before a magistrate on a com-
plaint, the trial shall commence within seventy days
from the date of such consent.

(2) Unless the defendant consents in writing to
the contrary, the trial shall not commence less than
thirty days from the date on which the defendant
first appears through counsel or expressly waives
counsel and elects to proceed pro se.

(d)(1) If any indictment or information is dis-
missed upon motion of the defendant, or any charge
contained in a complaint filed against an individual
is dismissed or otherwise dropped, and thereafter a
complaint is filed against such defendant or individ-
ual charging him with the same offense or an
offense based on the same conduct or arising from
the same criminal episede, or an information or
indictment is filed charging such defendant with
the same offense or an offense based on the same
conduct or arising from the same criminal episode,
the provisions of subsections (b) and (c) of this
section shall be applicable with respect to such
subsequent complaint, indictment, or information,
as the case may be.

(2) If the defendant is to be tried upon an indict-
ment or information dismissed by a trial court and
reinstated following an appeal, the trial shall com-
mence within seventy days from the date the action
occasioning the trial becomes final, except that the
court retrying the case may extend the period for
trial not to exceed one hundred and eighty days
from the date the action occasioning the trial be-
comes final if the unavailability of witnesses or
other factors resulting from the passage of time
shall make trial within seventy deys impractical.
The periods of delay enumerated in section 8161(h)
are excluded in computing the time limitations
specified in this section. The sanctions of section
8162 apply to this subsection.

(e) If the defendant is to be tried again following
a declaration by the trial judge of a mistrial or
following an order of such judge for a new trial, the
trial shall commence within seventy days from the

18 § 3161

date the action occasicaning the retrial becomes fi-
nal. If the defendant is to be tried again following
an appeal or a collateral attack, the trial shall
commence within seventy days from the date the
action occasioning the retrial becomes final, except
that the court retrying the case may extend the
period for retrial not to exceed one hundred and
eighty days from the date the action occasioning the
retrial becomes final if unavailability of witnesses
or other factors resulting from passage of time shall
make trial within seventy days impractical. The
periods of delay enumerated in section 3161(h) are
excluded in computing the time limitations specified
in this section. The sanctions of section 3162 apply
to this subsection.

(f) Notwithstanding the provisions of subsection
(b) of this section, for the first twelve-calendar-
month period following the effective date of this
section as set forth in section 3163(a) of this chapter
the time limit imposed with respect to the period
between arrest and indictment by subsection (b) of
this section shall be sixty days, for the second such
twelve-month period such time limit shall be forty-
five days and for the 'third such period such time
limit shall be thirty-five days.

(g) Notwithstanding the provisions of subsection
(¢) of this section, for the first iwelve-calendar-
month period following the effective date of this
section as set forth in section 3163(b) of this chap-
ter, the time limit with respect to the period be-
tween arraignment and trial imposed by subsection
(c) of this section shall be one hundred and eighty
days, for the second such twelve-month period such
time limit shall be one hundred and twenty days,
and for the third such period such time limit with
respect to the period between arraignment and trial
shall be eighty days.

(h) The following periods of delay shall be ex-
cluded in computing the time within which an infor-
mation or an indictment must be filed, or in com-
puting the time within which the trial of any such
offense must commence:

(1) Any period of delay resuiting from other
proceedings concerning the defendant, including
but not limited to—

(A) delay resulting from any proceeding, in-
cluding any examinations, to determine the
mental competency or physical capacity of the
defendant;

(B) delay resulting from any proceeding, in-
cluding any examination of the defendant, pur-
auant to section 2902 of title 28, United States
Code;

(C) delay resulting from deferral of prosecu-
tion pursuant to section 2902 of title 28, United
States Code;

(D) delay resulting from trial with respect to
other charges against the defendant;

Complete Annotation Materiais, see Titie 18 U.8.C.A,
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ap(pEezil?elay resulting from any interlocutory

(F) delay resulting from any pretrial i
from the filing of the motionyt}?rough t?eot:g:-,
cl'uswr'x.of the hearing on, or other prompt
dls(%o)mgloln of, such motion;

elay resulting from any proceedi -
lating to the transfer of a casg’ oe' thie(:::r%oxl
of any defendant from another district under
the Federal Rules of Criminal Procedure;

(H) delay resulting from transportati'on of
any defendant from another district, or to and
from places of examination or hospitalization
except that any time consumed in excess of ten'
days fro_m tl_xe date an order of removal or an
order dxr?ctmg such transportation, and the
defendant’s arrival at the destination shall be
presumed to be unreasonable;

(I) delay resulting from consideration by the
court 9f 8 proposed plea agreement to be en-
tered into by the defendant and the attorne
for(-J;hg ?overnment; and d

elay reasonably attributable to an i-
od, not to exceed thirty days, during whighp::y
proceeding concerning the defendant is actuslly
Exznder advisement by the court.

(2) Any period of delay during whic

tion is deferred by the attorneygfor th}:a %:?3233-

ment pursuant to written agreement with the

cpileli;rgg:nt? »Tllth .the. aﬁapmval of the court, for the
ol alicwing t
bie Dove, of allow g the defendant to demonstrate
{3) (A) Any period of delay resulting f h
absence or unavailabili Sant or o
e or unave bility of the defendant or an
(B) For purposes of subparagraph (A i
paragraph, a defendant or an g:ssF;ntgal) Vsiftnt:sl:
shall be considered absent when his whereabouts
are unknown and, in addition, he is attemipting to
avoid apprehension or prosecution or his where-
abouts cannot be determined by due diligence
For purposes of such subparagraph, a defendan£
or an essential witness shall be considered una-
v?.llable whenever his whereabouts are known but
g:i presence }for trial cannot be obtained by due
gence or he resists i i
turned for trial. SPPEAring at or being re-

(4) Any period of delay resulting from the fact
that.the defendant is mentally incompetent or
ph(ysxcally unable to stand trial,

5) Any period of delay resultin
treatment of the defendagt pursuangt go;gctggs
.290? of title 28, United States Code.

(6) If the information or indictment is dis-
missed upon motion of the attorney for the
Government and thereafter & charge is filed
agrinst the defendant for the same offense, or

CRIMINAL PROCEDURE Part 2

any offense required to be joined with t -
fense, any period of delay from the da.hti:t t(;ﬁa
qharge was dismissed to the date the time limita-
tion would commence to run as to the subsequent
charge had there been no previous charge.

(M A r.'ea_sqnab]e period of delay when the de-
fendant is joined for trial with a codefendant as
to whom the time for trial has not run and no
motion for severance has been granted,

(8} (A) Any period of delay resulting from a
continuance granted by any judge on his own
motion or at the request of the defendant or his
counsel or at the request of the attorney for the
Government, if the Judge granted such continu-
ance on the basis of his findings that the ends of
Justice served by taking such action outweigh the
best Interest of the public and the defendant in a
?peedy trial.  No such period of delay resulting
rom a continuance granted by the court in ac-
cordance.wuh this paragraph shall be excludable
under this subsection unless the court sets forth
in _the rgcord of the case, either orally or ir;
writing, its reasons for finding that the ends of
Justice served by the granting of such continc-
ance outweigh the best interests of the public and

the defendant in a speedy trial.

(B) Thq factors, among others, which a judge
shall_ consider in determining whether to grant a
continuance under subparagraph (A) of this para-
grapl} In any case are as follows:

' (i) Whe_ther the fajlure to grant such a con-
tinuance in the proceeding would be likely to
rpake a continuation of such proceeding impos-
sxbl_fz, or result in a miscarriage of justice.

(ii) Whether the case is so unusual or 30
complex, due to the number of defendants, the
nature of the prosecution, or the existence of
novel questions of fact or law, that it is unrea-
sonable to expect adequate preparation for pre-
trial proceedings or for the trial itself within
the“pme limits established by this section.

(iii) 'Wh.ether, in a case in which arrest pre-
ped.a indictment, delay in the filing of the
mdlct_ment is caused because the arrest occurs
at a time such that it is unreasonable to expect
return and 'filing of the indictment within the
period specified in section 3161(b), or because
the facts upon which the grand jury must base
its _determination are unusual or complex.

(iv) Wh_ether the failure to grant such a con-
tinuance in & case which, taken as a whole, is
not so unusual or so complex as to fall witiain

claus.e (ii), would deny the defendant reasona-
ble time to obtain counsel, would unreasonably
deny the defendant or the Government continy-
ity of counsel, or would deny counsel for the
defendant or the attorney for the Government
the reascnable time necessary for effective

Complete Annotatisn Materials, see Title 18 U.S.C.A
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Ch. 208 SPEEDY TRIAL 18 § 3162

preparation, taking into account the exercise of

due diligence.

(C) No continuance under paragraph (8XA) of
this subsection shall be granted because of gener-
al congestion of the court's calendar, or lack of
diligent preparation or failure to cbtain available
witnesses on the part of the attorney for the
Government.

(i) If trial did not commence within the time
limitation specified in section 3161 because the de-
fendant had entered a plea of guilty or nolo conten-
dere subsequently withdrawn to any or all charges
in an indictment or information, the defendant shall
be deemed indicted with respect to all charges
therein contained within the meaning of section
3161, on the day the order permitting withdrawal of
the plea becomes final.

(G) (1) If the attorney for the Government knows
that a person charged with an offense is serving a
term of imprisonment in any penal institution, he
shall promptly—

{A) undertake to obtain the presence of the
prisoner for trial; or

(B) cause a detainer to be filed with the person
having custody of the prisoner and request him to
so advise the prisoner and to advise the prisoner
of his right to demand trial.

(2) If the person having custody of such prisoner
receives a detainer, he shall promptly advise the
prisoner of the charge and of the prisoner's right to
demand trial. If at any time thereafter the prison-
er informs the person having custody that he does
demand trial, such person shall cause notice to that
effect to be sent promptly to the attorney for the
Government who caused the detainer to be filed.

(8) Upon receipt of such notice, the attorney for
the Government shall promptly seek to obtain the
presence of the prisoner for trial.

(4) When the person having custody of the pris-
sner receives from the attorney for the Government
a properly supported request for temporary custody
of such prisoner for trial, the prisoner shall be made
available to that attorney for the Government (sub-
ject, in cases of interjurisdictional transfer, to any
right of the prisoner to contest the legality of his
delivery).

(Added Pub.L. 93619, Title I, § 101, Jan. 3, 1975, 88 Stat.
2076, and amended Pub.L. 9643, §§ 2-5, Aug. 2, 1979, 93
Stat, 327, 3238.)

§ 3162. Sanctions

(a) (1) If, in the case of any individual against
whom a complaint is filed charging such individual
with an offense, no indictment or information is
filed within the time limit required by section
3161(b) as extended by section 3161(h) of this chap-

ter, such charge against vnat individnal contained in
such complaint shall be dismissed or otherwise
dropped. In determining- whether to dismiss the
case with or without prejudice, the court shall con-
sider, among others, each of the following factors:
the seriousness of the offense; the facts and cir-
rumstances of the case which led to the dismissal;
and the impact of a reprosecution on the adminis-
tration of this chapter and on the administration of
justice.

(2) If a defendant is not brought to trial within
the time limit required by section 3161(c) as extend-
ed by section 3161(h), the information or indictment
shall be dismissed on motion of the defendant. The
defendant shall have the burden of proof of sup-
porting such motion but the Government shall have
the burden of going forward with the evidence in
connection with any exclusion of time under sub-
paragraph 3161(h)(3). In determining whether to
dismiss the case with or without prejudice, the court
shall consider, among others, each of the following
factors: the seriousness of the offense; the facts
and circumstances of the case which led to the
dismissal; and the impact of a reprosecution on the
administration of this chapter and on the adminis-
tration of justice. Failure of the defendant to
move for dismissal prior to trial or entry of a plea
of guilty or nolo contendere shall constitute a waiv-
er of the right to dismissal under this section.

(b) In any case in which counsel for the defend-
ant or the attorney for the Government (1) know-
ingly allows the case to be set for trial without
disclosing the fact that a necessary witness would
be unavailable for trial; (2) files a motion solely for
the purpose of delay which he knows is totally
frivolous and without merit; (3) makes a statement
for the purpose of obtaining a continuance which he
knows to be false and which is material to the
granting of a continuance; or (4) otherwise willful-
ly fails to proceed to trial without justification
consistent with section 3161 of this chapter, the
court may punish any such counsel or attorney, as
follows:

(A) in the case of an appointed defense counsel,
by reducing the amount of compensation that
otherwise would have been paid to such counsel
pursuant to section 3006A of this title in an
amount not to exceed 25 per centum thereof;

(B) in the case of a counsel retained in connec-
tion with the defense of a defendant, by imposing
on such counsel a fine of not to exceed 25 per
centum of the compensation to which he is enti-
tled in connection with his defense of such de-
fendant;

(C) by imposing on any attorney for the
Government a fine of not to exceed $250;

Complete Annotation Materials, see Titie 18 U.S.C.A.
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(D) by denying any such counsel or attorney
for the Government the right to practice before
the court considering such case for a period of not
to exceed ni{lety days; or

.(E) by filing a report with an appropriate disci-
plinary committee. :

The authority to punish provided for by this subsec-

tion shall be in addition to any other authority or

power available to such court.

(¢) The court shall follow procedures established
in the Federal Rules of Criminal Procedure in pun-
ishing any counsel or attorney for the Government
pursuant to this section.

ggged Pub.L. 93-619, Title I, § 101, Jan. 3, 1975, 88 Stat.
)

§ 3163. Effective dates

(8) The time limitation in section 3161(b) of this
chapter—

(1) shall apply to all individuals who are arrest-
ed or served with a summons on or after the date
of expiration of the twelve-calendar-month period
following July 1, 1975; and

(2) shall commence to run on such date of
expiration to all individuals who are arrested or
served with a summons prior to the date of
expiration of such twelve-calendar-month period,
in connection with the commission of an offense,
and with respect to which offense no information
or indictment has been filed prior to such date of
expiration.

(b) The time limitation in section 3161(c) of this
chapter—

(1) shall apply to all offenses charged in infor-
mations or indictments filed on or after the date
of expiration of the twelve<calendar-month period
following July 1, 1975; and

(2) shall commence to run on such date of
expiration as to.all offenses charged in informa-
tions or indictments filed prior to that date.

() Subject to the provisions of section 3174(c),
section 3162 of this chapter shall become effective
and apply to all cases commenced by arrest or
summons, and all informations or indictments filed,
on or after July 1, 1980.

(Added Pub.L. 98619, Title I, § 101, Jan. 8, 1975, 88 Stat. ;

2080, and amended Pub.L. 9643, § 6, Aug. 2, 1979, 93
Stat. 328.)

§ 3164. Persons detained or designated as be-
ing of high risk
' (8) The trial or other disposition of cases involv-
ing—
(1) a detained person who is being held in
detention solely because he is awaiting trial, and

(2) a released person who is awaiting trial and
. has been designated by the attorney for the
Government as being of high risk,
shall be accorded priority.

(b) The trial of any person described in subsec-
tion (a}1) or (a}2) of this section shall commence
not later than ninety days following the beginning
of such continuous detention or designation of high
risk by the attorney for the Government. The
periods of delay enumerated in section 3161(h) are
excluded in computing the time limitation specified
in this section,

(¢) Failure to commence trial of a detainee as
specificd in subsection (b), through no fault of the
accused or his counsel, or failure to commence trial
of a designated releasee as specified in subsection
(b), through no fault of the attorney for the
Government, shall result in the automatic review by
the court of the conditions of releasr. No detainee,
as defined in subsection (a), shall be held in custody
pending trial after the expiration of such ninety-
day period required for the commencement of his
trial. A designated releasee, as defined in subsec-
tion (a), who is found by the court to have inten-
tionally delayed the trial of his case shall be subject
to an order of the court modifying hiy nonfinancial
conditions of release under this title to insure that
he shall appear at trial as required.

(Added Pub.L. 93-619, Title I, § 101, Jan. 3, 1975, 88 Stat.

2081, and amended Pub.L. 9643, § 7, Aug. 2, 1979, 93
Stat. 329.)

§ 3165. District plans—generally

(a) Each district court shall conduct a continuing
study of the administration of criminal justice in
the district court and before United States magis-
trates of the district and shall prepare plans for the
disposition of crimi..dl cases in accordance with this
chapter. Each such plan shall be formulated after
consultation with, and after considering the recom-
mendations of, the Federal Judicial Center and the
planning group established for that district pursu-
ant to section 3168. The plans shall be prepared in
accordance with the schedule set forth in subsection
(e) of this section.

(b) The planning and implementation process
shall seek to accelerate the disposition of eriminal
cases in the district consistent with the time stan-
dards of this chapter and the objectives of effective
law enforcement, fairness to accused persons, effi-
cient judicial administration, and increased knowl-
edge concerning the proper functioning of the crim-
inal law. The process shall seek to avoid underen-
forcement, overenforcement and diseriminatory en-
forcement of the law, prejudice to the prompt dis-
position of civil litigation, and undue pressure as
weli as undue delay in the trial of criminal cases.

Complets Annotation Materials, see Title 18 U.S.C.A.
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(c) The plans prepared by each district court shall
be submitted for approval to a reviewing panel
consisting of the members of the judicial council of
the circuit and either the chief Jjudge of the district
court whose plan is being reviewed or such other
active judge of that court as the chief judge of that
district court may designate. If approved by the
reviewing panel, the plan shall be forwarded to the
Administrative Office of the United States Courts,
which office shall report annually on the operation
of such plans to the Judicial Conference of the
United States.

(d) The district court may modify the plan at any
time with the approval of the reviewing panel. It
shall modify the plan wherr directed to do so by the
reviewing panel or the Judicial Conference of the
United States. Modifications shall be reported to
the Administrative Office of the United States
Courts.

(e) (1) Prior to the expiration of the twelve-cal-
endar-month period following July 1, 1975, each
United States district court shall prepare and sub-
mit a plan in accordance with subsections (a)
through (d) above to govern the trial or other
disposition of offenses within the jurisdiction of
such court during the second and third twelve-cal-
endar-month periods following the effective date of
subsection 3161(b) and subsection 3161(c).

(2) Prior to the expiration of the thirty-six calen-
dar month period following July 1, 1975, each Unit-
ed States district court shall prepare and submit a
plan in accordance with subsections (a) through (d)
above to govern the trial or other disposition of
offenses within the jurisdiction of such court during
the fourth and fifth twelve-calendar-month periods
following the effective date of subsection 3161(b)
and subsection 3161(c).

(3) Not later than June 30, 1980, each United
States district court with respect to which imple-
mentation has not been ordered under section
3174{c) shall prepare and submit a plan in accord-
ance with subsections (a) through (d) to govern the
trial or other disposition of ofienses within the
Jurisdiction of such court during the sixth and sub-
sequent twelve-calendar-month periods following
the effective date of subsection 3161(b) and subsec-
tion 3161(c) in effect prior to the date of enactment
of this paragraph.

(f) Plans adopted pursuant to this section shall,
upon adoption, and recommendations of the district

planning group shall, upon completion, become pub-
lic documents,

(Added Pub.L. 93-619, Title 1, § 101, Jan. 3, 1975, 88 Stat.

2081, and amended Pub.L. 9643, § 8, Aug. 2, 1979, 93
Stat. 329.) i

18 § 3166

§ 3166. District plans—contents

(a) Each plan shall include a description of the
time limits, procedural techniques, innovations, sys-
tems and other methods, including the development
of reliable methods for gathering and monitoring
information and statistics, by which the district
court, the United States attorney, the Federal pub-
lic defender, if any, and private attorneys experi-
enced in the defense of eriminal cases, have expedit-
ed or intend to expedite the trial or cther disposi-
tion of criminal cases, consistent with the time
limits and other objectives of this chapter.

(b) Each plan shall include information concern-
ing the implementation of the time limits and other
objectives of this chapter, including:

(1) the incidence of and reasons for, requests or
allowances of extensions of time beyond statutory
or district standards;

(2) the incidence of, and reasons for, periods of
delay under section 3161(h) of this title;

(3) the incidence of, and reasons for, the invo-
cation of sanctions for noncompliance with time
standards, or the failure to invoke such sanctions,
and the nature of the sanction, if any invoked for
noncompliance;

(4) the new timetable set, or requested to be
set, for an extension;

(5) the effect on eriminal justice administration
of the prevailing time limits and sanctions, in-
cluding the effects on the prosecution, the de-
fense, the courts, the correctional process, costs,
transfers and appeals;

(6) the incidence and length of, reasons for,
and remedies for detention prior to trial, and
information required by the provisions of the
Federal Rules of Criminal Procedure relating to
the supervision of detention pending trial;

(7) the identity of cases which, because of their
special characteristics, deserve separate or differ-
ent time limits as a matter of statutory classifica-
tions;

(8) the incidence of, and reasons for each thir-
ty-day extention ! under section 3161(b) with re-
spect to an indictment in that district; and

(9) the impact of compliance with the time
limits of subsections (b) and (c) of section 3161
upon the civil case calendar in the district.

(c) Each district plan required by section 3165
shall include information and statistics concerning
the administration of criminal justice within the
district, including, but not limited to:

(1) the time span between arrest and indict-
ment, indictment and trial, and conviction and
sentencing;

(2) the number of matters presented to the
United States Attorney for prosecution, and the

Complete Annotation Materiais, see Title 18 U.S.C.A.
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numbers of such matters prosecuted and not pros-

ecuted;

(3) the number of matters trangferred to other
districts or to States for prosecution; '
(4) the number of cases disposed of by trial and

by plea; o

(5) the rates of nolle prosequi, dlsn.nssal',_ac-
quittal, conviction, diversion, or other dlsp.omtlon;

(6) the extent of preadjudication detention and
release, by numbers of defendan.ts ar}q days in
custody or at liberty prior to dlsposxtxon.; ar}d

(TXA) the number of new civil cases glled in
the twelve-calendar-month period preceding the
submission of the plan; ‘

(B) the number of civil cases pending at the
close of such period; and

(C) the increase or decrease in the number: of
civil cases pending at the close of such period,
compared to the number pending at the.close of
the previous twelve-calendar-month period, and
the length of time each such case has been pend-
ing.

(d) Each plan shall further specify thg g'ule
changes, statutory amendments, and appropn.atxons
needed to effectuate further improvement§ in the
administration of justice in the district which can-
not be accomplished without such amendments or
funds. st ,

e) Each plan shall include recommendations to
thé )AdminiStrative Office of the United Stgtes
Courts for reporting forms, procedures..a.nd time
requirements. The Director of the Adr_mmstratlve
Office of the United States Courts, with the_ap-
proval of the Judicial Conference of the United
States, shall prescribe such forms 'and prgcedures
and time requirements consistent with section 3170
after consideration of the recommendations con-
tained in the district plan and the need to re.flect
both unique local conditions and uniform national
reporting standards. o

(f) Each plan may be accompanigd by g'uldglmgs
promulgated by the judicial council of thg circuit
for use by all district courts within that circuit to
implement and secure compliance with this chapter.
(Added Pub.L. 93-619, Title I, § 101, Jan. 3, 1975, 88 Stat.
2082, and amended Pub.L. 9643, § Xa){c), Aug. 2, 1979,

98 Stat. 329.) -
'S0 in original. Probably should be “extension”.

§ 3167. Reports to Congress ‘
(2) The Administrative Office of the Un_xtgd
States Courts, with the approval of the Judicial
Conference, shall submit periodic reports to Con-
gress detailing the plans submitted pursuant to
section 3185. The reports shall be submitted within
three months following the final dates for the gub«
mission of plans under section 3165(e) of this title,

CRIMINAL PROCEDURE Part 2

(b) Such reports shall includ'e recommendations
for legislative changes or additlonal. appropriations
to achieve the time limits and obJect_wes of_ this
chapter. The report shall also contain pertinent
information such as the state of the criminal docket
at the time of the adoption of the plan; the extent
of pretrial detention and release; anq a desgnptxon
of the time limits, procedural techniques, innova-
tions, systems, and other methods by which the trial
or other disposition of criminal cases have been
expedited or may be expedited in the districts,
Such reports shall also include the followmg:

(1) The reasons why, in those cases not in com-
pliance with the time limits of subsections (b) and
{c) of section 3161, the provisions of section
3161(h) have not been adequate to accommodate
reasonable periods of delay.

(2) The category of offenses, the pumber gf
defendants, and the number of counts mvolvgd_m
those cases which are not meeting the tixpe limits
specified in subsections (b) and (c) of section 31§1.

(8) The additional judicial resources Vflhlch
would be necessary in order to achieve compliance
with the time limits specified in subsections (b)
and (c) of section 3161, ‘

(4) The nature of the remedial measures which
have been employed to improve conditions and
practices in those districts with low compliance
experience under this chapter or to promote the
adoption of practices and procedure_s which have
been successful in those districts with high com-
pliance experience under this chapter.. ' .

(5) If a district has experienced dlffm_xlty'm
complying with this chapter, but an application
for relief under section 3174 has not been made,
the reason why such application has not been
made. . _

(6) The impact of compliance with qhe time
limits of subsections (b) and (c) of section 3161
upon the civil case calendar in each district as
demonstrated by the information assembled. ‘and
statistics compiled and submitted under sections
3166 and 3170.

(c) Not later than December 31, 1979, thg Depart-
ment of Justice shall prepare and submit to the
Congress a report which sets forth the impact 9f the
implementation of this chapter upon thc:e om‘iflce of
the United States Attorney in each district and
which shall also include— '

(1) the reasons why, in those cases not in com-
pliance, the provisions of section 3161(h) have not
been adequate to accommodate reasonable peri-
ods of delay; _

(2) the nature of the remedial measures which
have been employed to improve .condltlons and
practices in the oflices of thg United State§ At-
torneys in those districts with low compliance
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experience under this chapter or to promote the
adoption of practices and procedures which have
been successful in those districts with high com-
pliance experience under this chapter;

(3) the additional resources for the offices of
the United States Attorneys which would be nec-

. essary to achieve compliance with the time limits
of subsections (b} and (c) of section 3161;

(4) suggested changes in the guidelines or oth-
er rules implementing this chapter or statutory
amendments which the Department of Justice
deems necessary to further improve the adminis-
tration of justice and meet the objectives of this
chapter; and

(5) the impact of compliance with the time
limits of subsections (b) and (c) of section 3161
upon the litigation of civil cases by the offices of
the United States Attorneys and the rule
changes, statutory amendments, and resources
necessary to assure that such litigation is not
prejudiced by full compliance with this chapter.

(Added Pub.L. 93-619, Title I, § 101, Jan. 3, 1975, 88 Stat.
2083, and amended Pub.L. 9643, § %e), Aug. 2, 1979, 93
Stat. 330.)

§ 3168. Planning process

(a) Within sixty days after July 1, 1975, each
United States district court shall convene a plan-
ning group consisting at minimum of the Chief
Judge, a United States magistrate, if any designat-
“ed by the Chief Judge, the United States Attorney,
the Clerk of the district court, the Federal Public
Defender, if any, two private attorneys, one with

. substantial experience in the defense of criminal
cases in the district-and one with substantial experi-
ence in civil litigation in the district, the Chief
United States Probation Officer for the district, and
a person skilled in criminal justice research who
shall act as reporter for the group. The group shall
advise the district court with respect to the formu-
lation of all district plans and shall submit its
recommendations to the district court for each of
the district plans required by section 3165. The
group shall be responsible for the initial formulation
of all district plans and of the reports required by
this chapter and in aid thereof, it sha!l be entitled to
the planning funds specified in section 3171.

{b) The planning group shall address itself to the
need for reforms in the criminal justice system,
including but not limited to changes in the grand
jury system, the finality of criminal judgments,
habeas corpus and collateral attacks, pretrial diver-
sion, pretrial detention, excessive reach of Federal
eriminal law, simplification and improvement of
pretrial and sentencing procedures, and appellate
delay.

SPEEDY TRIAL
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{c) Members of the planning group with the ex-
ception of the reporter shall receive .no additional
compensation for their services, but shall be reim-

.bursed for travel, subsistence and other necessary .

expenses incurred by them in carrying out the
duties of the advisory group in accordance with the
provisions of title 5, United States Code, chapter 57.
The reporter shall be compensated in accordance
with section 3109 of title 5, United States Code, and
notwithstanding other provisions of law he may be
employed for any period of time during which his
services are needed.

(Added Pub.L. 93-619, Title I, § 101, Jan. 3, 1975, 88 Stat.
2083, and amended Pub.L. 9643, § S(d), Aug. 2, 1979, 93
Stat. 330.)

§ 3169. Federal Judicial Center

The Federal Judicial Center shall advise and con-
sult with the planning groups and the district courts
in connection with their duties under this chapter.

(Added Pub.L. 93-619, Title 1, § 101, Jan. 3, 1975, 88 Stat.
2084.)

§ 3170. Speedy trial data

(a) To facilitate the planning process, the imple-
mentation of the time limits, and continuous and
permanent compliance with the objectives of this
chapter, the clerk of each district court shall assem-
ble the information and compile the statistics de-
scribed in sections 3166(b) and (c) of this title. The
clerk of each district court shall assemble such
information and compile such statistics on such
forms and under such regulations as the Adminis-
trative Office of the United States Courts shall
prescribe with the approval of the Judicial Confer-
ence and after consultation with the Attorney Gen-
eral.

(b) The clerk of each district court is authorized
to obtain the information required by sections
3166(b) and (c) from all relevant sources including
the United States Attorney, Federal Public Defend-
er, private defense counsel appearing in criminal
cases in the district, United States district court
judges, and the chief Federal Probation Officer for
the district. This subsection shall not be construed
to require the release of any confidential or privi-
leged information. '

(c) The information and statistics compiled by the.
clerk pursuant to this section shall be made availa-
ble to the district court, the planning group, the
circuit council, and the Administrative Office of the
United States Courts.

(Added Pub.L. 98-619, Title I, § 101, Jan. 3, 1975, 88 Stat,
2084, and amended Pub.L. 9643, § 9(f), Aug. 2, 1979, 93
Stat, 331.)
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§ 3171. Planning appropriations

_(8) There is authorized to be appropriated for the
flscgl' year ending June 30, 1975, to the Federal
Judiciary the sum of $2,500,000 to be allocated by
the Administrative Office of the United States
.Cqu.rts to Federal judicial distriets to Carry out the
initial phases of planning and implementation of
speedy trial plans under this chapter. The funds so
appropriated shall remain available unti] expended.

{b) No fundg appropriated under this section may
be expended in any district except by two-thirds
vote of the planning group. Funds to the extent
available may be expended for personnel, facilities
and any other purpose permitted by law, ,

g‘.ggfc)ed Pub.L. 98-619, Title I, § 103, Jan. 3, 1975, 83 Stat,

!

§ 3172, Definitions
As used in this chapter—

(1) the terms “judge” or “judicial officer"”
mean, unless otherwise indicated, any United
States magistrate, Federal district judge, and

'(2). the term “offense” means any Federal
cniminal offense which is in violation of any Act
of Congress and is triable by any court estab-
lished by Act of Congress (other than a petty
offense as defined in section 1(3) of this title, or
an offense triable by ccurt-martial, military cc’)m-
mission, provost court, or other military tribunal),

l\Add;d Pub.L. 93-619, Title [, § 101, Jan. 3, 1975, 88 Stat,

§ 3173. sixth amendment rights

No provision of t}}is chapter shall be interpreted
as a_bar to any claim of denial of speedy trial as
required by amendment VI of the Constitution,

gésdsd;ed Pub.L. 93-619, Title I, § 101, Jun, 8, 1975, &8 Stat,

§ 3134. Judicial emergency and implementa.
ion

{a) In the event that any district court is unable
to comply with the time limits set forth in section
31531(c') due to the status of itg court calendars, the
chng Jjudge, where the existing resources are b’eing
effmen.tly utilized, may, after seeking the recom-
mep@atxons of the planning group, apply to the
)udlmgl council of the circuit for a suspension of
;uch time limits as provided in subsection (b). The
Judlcxgl_ council of the circuit shall evaluate the
Fapgbxhtxes of the district, the availability of visit.
ing iudges from within and without the circuit, and
make any recommendations it deems appropriate to

alleviate calendar congestion resulting from the
lack of resources,

CRIMINAL PROCEDURE Part 2

(b) If the judicial council of the circuit finds that
no remedy for such congestion is reasonably availa-
ple, such council may, upon application by the chief
J'ud.ge of a district, grant a suspension of the time
lxml_t.s in section 3161(c) in such district for g period
of time not to exceed one year for the trial of cases
for which indictments or informations are filed dur.
ing suclh one-year period. During such period of
Suspension, the time limits from arrest to indiet-
ment, set forth in section 3161(b), shall not be
reduced, nor shall the sanctions set forth in section
3162 be suspended; but such time limits from in-
dictment to trial shall not be increased to exceed
one hundred and eighty days. The time limits for
the trial of cases of detained persons who are being
detained solely because they are awaiting trial shall
not be affected by the provisions of this section,

(c)(}) If, prior to July 1, 1980, the chief judge of

any d‘lsmct concludes, with the concurrence of the
p!anpmg group convened in the district, that the
dlstpct 13 prepared to implement the provisions of
section 3162 in their entirety, he may apply to the
judicial council of the circuit in which the district is
lqcated to impiement such provisions. Such applica-
tion shall show the degree of compliance in the
district with the time limits set forth in subsections
(b) and (c) of section 3161 during the twelve-calen.
dar‘-month period preceding the date of such appli-
cation and shali contain a proposed order and sched-
ule for such implementation, which includes the
date on which the provisions of section 3162 are to
pecome effective in the district, the effect such
implementation will have upon such district'’s prac-
tices and procedures, and provision for adequate
notice to all interested parties,

(2) After review of any such application, the judi-.
cial council of the circuit shall enter an order imple-
menting the provisions of section 3162 in their en-
tirety in the district making application, or shall
return such application to the chief judge of such
district, together with an explanation setting forth
st;((j:h council's reasons for refusing to enter such
order,

(dX1) The approval of any application made pur-
suant to subsection (a) or (c) by a judicial council of
a circuit shall be reported within ten days to the
Director of the Administrative Office of the United
S_tates Coug'ts, together with a copy of the applica-
tion, a written report setting forth in sufficient
detan! the reasons for granting such application,
and, in the case of an application made pursuant to
subsection (a), a proposal for alleviating congestion
in the district.

(2) The Director of the Administrative Office of
the United States Courts shall not later than ten
days after receipt transmit such report to the Con-
gress and to the Judicial Conference of the United

[
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States. The judicial council of the circuit shall not !
grant a suspension to any district within six months . i
following the expiration of a prior suspension with- ;;‘ ) ;
out the consent of the Congress by Act of Congress. i K

The limitation on granting a suspension made by
this paragraph shall not apply with respect to any
judicial district in which the prior suspension is in
effect on the date of the enactment of the Speedy
Trial Act Amendments Act of 1979,

(e) If the chief judge of the district court con. L
cludes that the need for suspension of time limits in ! ; ~ ‘
such district under this section is of great urgency, : -
he may order the limits suspended for a period not
to exceed thirty days. Within ten days of entry of e

Iy
-

rM

et

such order, the chief judge shall apply to the judi- !

cial council of the circuit for a suspension pursuant i

to subsection (a).

(Added Pub.L. 98-619, Title I, § 101, Jan. 3, 1975, 88 Stat. ac
2085, snd amended Pub.L. 9643, § 10, Aug. 2, 1979, 93 SR
Stat. 831.) i

References in Text The date of the enactment of the Speedy
Trial Act Amendments Act of 1979, referred to in subsec. (d),
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meant the date of enactment of Pub.L. 9643, which was enacted 'I :
Aug. 2, 1979, l

’ !
i
|
{ o
i
! 1{ H
i i
[
b
1

|
3
N
! b
i i
! H :
% 5
FR
i
R
s
T g
| ‘

oo
ey

Complete Annotation Materials, ses Title 18 U.5.C.A.

e A

DOJ-1980-10 180

[ oaia Y
[RPINS® N






