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, e 1-5 3 ! 1. Events of recent years seem to bear out Lord Acton's maxim that "Power tends
I. SCOPE AND FOCUS v & v v v v o v v o v v . . L 6 - 1k ) o to corrupt, and gbsolgte power corrupts absolutely." 1/ Yet the manifestations
_ ©oc { and processes which might warrant this statement must be analysed to sift out the -
‘II. TYPES OF CRIME RELATED TO ABUSES OF POWER . e 15 - 2l 8 f elgments that may lead t9 this c?nclgsiog, draw up a.balance—sheet reflecting the :
L evidence at hand and derive the implications for action.
ITI. FACTORS CONTRIBUTING TO THE ABUSE OF POWER A A v
CUEFFECTS . . . ... .. ND ITS \ 25 b 10 2. That a potentially controversial topic such as "crime and the abuse of power"
: et : has been selected for discussion at a United Nations world congress on crime
A. Contributory factors . . . . . . . . .-2 .« . . . }25 - 33 10 % Prgvgntion.is testi@ony to a ch§nging climate: Until.recently,.the main focus of
8 - ] criminologists, national authorities and the international criminal justice
. e | R > 13 community, which shares their priorities, has been on the control of so-called
IV. DEVELOP . "street crime". Occasional attempts to take up matters of increasing concern,
. AND oo %gG MORE EFFECTIVE POLICIES FOR THE PREVENTION such as corrupbion, particularly in the developmental context, were deemsd risky
SONTROL OF THE ABUSE OF POWER « & v & . + « . . . 50 - 1ko 19 and unlikely to yield fruitful results. Serious infringements of human rights,
A b . : amounting to genocide in some countries, were argued to be within the internal
. use of economic POWEr « . . .« 4 o 4 4 . . . . . 51 - OF 19 E jurisdiction of Member States, some of whose populations have suffered
B. Abuse of public POWEr « « + o o o v o W . . . . e 98 - 123 3L i immeasurably as & result of this tenet.
C. Collusion between the abuse of public and 3. The increased ihternationalization of work, trade, transport and communication,
CONOMIC POWEY '« & &4 & & 4 o & o & o & o & » o . 124 - 1ko Lo and the growing interdependence of the world in every aspect of human life, all
‘ ‘ indicate that abuses of economic and political power can transcend national
V. INFORMATION AND RESEARCH PROSPECTS e e s 4 e v v 4 . 11 - 158 L8 frontiers and are thus of common concern. A greater consciousness of the need to
A Availabild safeguard fundamental human rights makes flagrant violations an urgent matter for
. vailability of data . . . . . .. .. .. ... 1b1 - 147 , L8 all. A declared aim of the international development strategy for the 1980s and
B. Research priorities . . . . . . . . . . .. .. 148 - 158 51 the new international ecogomi? order is to bring about more equitable rglations
' between and within countries in the quest for greater social and economic justice. °
VI. SUMMARY OF RECOMMENDATIONS . . . . . . C e e e e e .. 159 - 167 55 National development is no longer seen merely in terms of a higher gross national
product, but, rather, as being aimed at "the constant increase of the well-being
- ' : . _ of the entire populabion on the basis of its full participation in the process
Annex, RESOLUTION OF THE WORKING GROUP ON CRIME AND THE ABUSE OF POWER of development and a fair distribution of the benefits thereof", with a view to
' _ promoting human dignity and a better quality of life.
L, That these objectives are still far from being realized remains a fact of life. Ivff
Thus processes which perpetuate inequities and imbalances and divert the gains of e
development assume particular. significance, as do ways of offsetting them. :
) 5. This perspective guides the consideration of the topic. The broader context ‘
in which it unfolds camnot be ignored. Yet a sharp enough focus must be sought to
yield productive results and avoid the dangers that such a discussion entails. To
do this is one of the major challenges facing the Congress. !
1/ Lord Acton, Historical Essays and Studies, eppendix, London, 190T. ;
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I. SCOPE AND FOCUS

6. P (] L) -
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oo ne s;ng extent, these congresses have stressed Chetmoen
o . .
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Fitth Gompened phaﬁgln% to mlnlglze negative side-effects of ecoﬁomic growthlveTh
and dimensions’ofec a G§neva in 12753 considered such questions as the new.f :
Sovan sl ° hrlﬁe, including "Crime as business" and its negative eff e on
dev researcﬂ and the @co§om1c and social consequences of erime: new chel s
cor reses ec.ail plannlng (sge A/CONF.56/7). Some estimates of the ¢ : oo o0
crime’ whfchlih'z economic crime, were cited. In considering the hi hoso zf
power%ul we com;itmos§ sevef:ly the weaker members of society permi%tingst;eOf
crimes with impunity"”, +h ;
pov ¥, the Congress noted t "
expanded beyond the fears engendered by ordinary crimes ofh::szgit :;gcginft
e

to the serious effects i
of illegal activiti i
and the corruption of public officialg" and that oS 2nd b

communlty.of certain economic crimes
contr?l might be much more serious th
on which the apparatus of criminal justice had ¢

7. Deliberations on crimi i
' : riminal legislation, sudici
social control in crime prevention, emphasizgd ;E;:l Froeoaies and: otter forns o

"In addition to th
. e dark number of off
de;gg?lon, there were numbers of 'gilded’ enders who esc
OL1T1L . . . "
. $o ower and wielded it with impunity when injuring citizens and the

community for the benefit of thei i

. elr oligarchy, or who po i

g;zerfghat was being developed to the detrimént of thg isesseq v e
Ollences of those criminals wer of corrary o vhole.

Justice functionaries who Violated the law by abuse of their rover and
and

remained unpunished because of th
" ) at power. Such off i
bribery and corruption to torture of persons in custsg;ef ?;ghﬁ range from

nde aped all official
criminals - namely those who had

8. These e i
C Xpressions of concern led to th

- - - e
1ntens1Ye consideration, in the hope of develz
Preventive and corrective strategies,
offences and Qffenders characterig

:%ection of the present topic for

ng appropriate, multipronged

o l:ElL"he Pro?lgm is urgent: these kinds of
ically victimize large groups of citizens, often

2/ Fifth United Natio

2, ns Congress on the
§f Offendersi Geneva, 1-12 September 1075 (Un
0. E.76.IV.2 and corrigendum), chap. II

Prevention of Crime and th

. : e Treatment
ited Nations publication, Sales

» paras. 304, 305 and 318,

/ 1 2 ~

European Consortium for Politd
: : olitical Research held i
which provided the conceptual framework fo; this Ezpiguvaln From 0 %o 13 April 1976)9
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entire segments of the population, and in such ways that the harm to the individual
is virtually unidentifiable. The perpetrators are often shielded by their power
and privilege from prosecution and punishment and, indeed, "some of the most
demaging antisocial acts /are/ not yet legally defined as crimes in some
jurisdictions". 4/ Thus, the term "beyond the reach of the law" has to be
understood in two senses: first in the sense of acts that are not criminal or
illegal according to existing laws, but are nevertheless harmful to society, and
secondly., in the sense of acts that are already covered by legal prohibitions but
are still beyond the reach of the law-enforcement process, owing to the selective
and differential application of the law.

9. Even in the case of acts already covered by legal prohibitions, the offences
committed are usually not reflected in crime statistics, because of non-detection,
non-reporting, non-prosecution or preferential treatment by the criminal justice
process. Such behaviour thus remains hidden in the unknown "gilded" /as opposed to
"dark’/ figure of crime. But criminologists, criminal justice specialists, social
reformers and others concerned, including the public at large, seem to an
increasing extent to be questioning the validity of the traditional focus on
conventional offences perpetrated by small-scale offenders, often operating from a
position of initial disadvantage compounded by the selective operation of the
machinery of justice itself. 5/

10. The relationship of crime and its differential treatment by the power
structure is central to the consideration of this topic. The Interregional
Preparatory Meeting of Experts on this topic agreed that protracted discussion on
the definitions of power would serve little purpose. Those who subscribe to
different definitions of power may support similar prevention or control strategics
for dealing with specific types of behaviour. The main distinction would seem to
be in terms of the legitimate and illegitimate uses of power, particularly as
related to the criminal justice system. Legitimate power is invariably derived
from the mandate of the people for the purpose of serving the community - both in
terms of the constitubional end legislative authority of government officials and
bureaucratic functionaries in the public or political sphere, and in terms of the
economic power exercised by business enterprises, such as corporations, which owe
their legal status to the laws of the State.

L/ Fifth United Nations Congress on the Prevention of Crime and the Treatment
of Offenders ..., para. 309.

5/ A recent study, carried out on a representative sample of 60,000 persons
points to increased public recognition of the social and material harm caused by
so-called "white-collar" crime, especially when committed by those in high places.
Tt concludes that such grave crime is as serious as violent crime and other forms
of "street" crime, or more so, "affecting everybody, the body politic", and that it
deserves more serious sanctions. It suggests that elective officials should take
notice of these public perceptions, "fitting the punishment to the crime in a more
rational and equitable manner", particularly since the United States Supreme Court
has tied decisions in this respect to community standards or community sentiments.
(Marvin E. Wolfgang, "Crime and punishment', New York Times, 2 March 1980,

ol E.2l).
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II. TYPES oF CRIMES RELATED TO ABUSES OF POVER
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to the First European Sympos ium on Econon

have been suggested: for example, by the Council of Europe in a recent basic
research questionnaire circulated among its Member States, 8/ and by socialist
authors. 9/ Such activities require the maintenance of false accounts and
documentation, unrecorded receipts, keeping of different sets of accounts for tax
evasion and currency violations. In the domestic market, intentional bankrupteies,
illegal payments, kickbacks, fraud of ereditors, and misappropriation of socialized
property represent forms of abuse of economic power., The abuse of economic power
occurs most glaringly in the contacts between producers, intermediaries in the
distribution network and the mass of consumers; it contravenes the public good for

special advantage.

20, The threat which such activities pose to national viability is recognized in
the measures against them in various countries, for example, the socialist countries,

especially when deemed a usurpation of communal property and challenge to the
In some countries, (e.g. African ones) they are viewed as

prevailing value system.
(See A/CONF.8T7/BP,L,)

a continuation of a long-standing victimization processs

21. Various countries seem particularly concerned with the following abuses of
public power: torture, msltreatment, apartheid, persecution of political
dissidents, elimination of political opponents by official or semi-official
institutions, abuses of office, infringements of the right to privacy, etc.

22, Abuses of public power can be categorized in various ways, including
international and national abuses; the former involve the violation of norms of
international law, such as the United Nations Charter, which call for peaceful
co-existence among States; the abuse of national public power infringes the legal
basis of peaceful co-existence among citizens. Abuse of public power also comprises
crimes against the public administration committed by those carrying out public
functions, which harm or jeopardize the structure or proper operation of public
institutions or services. Such acts may cause serious damage whether by infringing

individual rights or countering widespread legitimate interests.

23, A distinction was made at the Latin American preparatory meeting between an
excess of power and an abuse of power: the first, consisting of a deplorable
overstepping of authority, often circumstantial, by the agents of power, and their

—

8/ Council of Europe, European Committee on Crime Problems, Select Committee orn

Economic Crime, "Preliminary draft report" (Secretariat memorandum by the
Directorate of Legal Affairs at Strasbourg dated 19 February 1980).

9/ See, for example, USSR All-Union Institute for the Study of the Causes of
Delinquency and Elaboration of Measures for Crime Prevention, Criminology
(Moscow, 1976) and the Hungarian National Group, International Association of Penal
Law, Prestuplenya sovershennye v khode khoziaistvennoi deiatel'nosti /Economic
International Round~Table Conference, Szeged, 2~6 October 1978

crime/:

(Budapest, 1979). [eos
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the temptation to use managerial and public position or political opportunity for
illicit short-cuts to the ''good life". 11/

27. Developing countries usually lack the enforcement resources of wealthy
countries for the maintenance of commercial standards. Ixploitation becomes more
likely when controllers of corporations are not ultimately answerable to the host

The powerful often face a variety of contradictory pressures, some of

countries.
Such conflicts, whether

which pull them in the direction of the abuse of power.
they involve material gain or political profit, can create a sense of moral
confusion and ambiguity and lead to the development of "situational:ethics" used to
justify the abuse of power in the name of expediency. The faint borderline between
unethical practice and criminality can become even more blurred in this context, so
that there appears to be little difference between "what is legal and ethical, wvhat
is legal but unethical, and what is illegal and unethical., 12/ Just as individual
criminal personality structures exist, so do criminogenic organizational structures,
ineluding those without adequate financial record systems and lines of
accountability. The organizational perspective encompasses more than the simplistic
assertion that the drive for profits is the source of all corporate crime: it
reveals hierarchies of goals, including the goal of organizational stability or
survival. Changing market conditions, especially in economic crises or other kinds
of adversity, may impel corporations to resvond in ways that are of a criminal
nature. 13/ Technological advances make it easier to commit sophisticated, massive

frauds (for example, computer crime) and to escape detection.

28, Legal conditions can also influence the forms of crime. The level and
direction of law enforcement and regulatory activity may discourage certain kinds
of law-breaking while encouraging others. Powerful enterprises often use their
power to shape the legal and other environments in which they operate. While the

wanton abuse of power by those wielding it is not a rarity, powerful persons or
entities more often break societal rules to achieve goals they cannot attain through

legitimate means.

29, A major reason for the spread of white-collar (or, more properly, "gilded")
crime is that penalties are relatively light, often only fines, written off as a
business risk and passed on to consumers through price increases. Most companies

11/ Seé.élso Muamba Kanama, La criminalité dans les institutions publiques au

Zaire (Feculté des Sciences juridiques, politiques et sociales de 1'Université de

Lille, 1976), p. 10k,
12/ John E. Conklin, Illegal but Not Criminal:
(Englewood Cliffs, New Jersey, Prentice-Hall, 1977).
13/ See also Ronald G. Kramer, "Corporate crime: an organizational perspective"
(paper presented at the Conference on Trends and Problems in Research and Policy
Dealing with Economie Crime, held at the State University of New York at Potsdam

from T to 9 February 1980).

Business Crime in America
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can finally settle out of court on lenient terms, often by consent decrees and the
c;rPOﬁatihiefendant's promise "never to do again what it denied it did in the first
place',

30. In rural.areas, villagers are often victimized by fictitious land registration

gnd co-ogeratlve loan schemes, Such illegal activities seem to be deeply entrenched
in thg village system in various areas, in spite of the controls which local village
councils seek to impose. A massive increase in the quality of local administrati;n
would seem to be necessary to curtail and prevent sucﬂ abuse, which may wipe out the
scant means of the members of the community who have fallen prey to it.

31. Abuse of public power can arise from a public official refusing to act when he
or sye hgs a Quty to do so (non-feasance) or from the deliberate commission of an
act in v191at10n of the law., There may be non~enforcement of the law because the
offender is sheltered or protected, or because the act by its very nature is hard
to detect and prosecute owing, for example, to evidentiary requirements. Also the
law may not be enforced because of the inefficiency of the system (de facto
non—enfgrcement) or negligence, or because an official (for example a prosecutor)
possessing a discretionary power to act decides not to do so (de jure
non~enforcement ) because of political pressure, bribery, or out of a desire to
protect a fellow high official. Whatever the form, the intent and effect of an
a:uii of power are to use the authority of an office to advance some private gain
zbjec:iig?ense of the public good as defined in a statute or in a programme

32.. Poirer exercised by public organs or officials affect the rights, status and
qut%es of persons. Sensitivity to its uses and possible abuses must,be greater when
1? is e;erc1sed by law enforcement and criminal justice personnel and by executive
glnglgdlng 19c§l government) bodies or agents, for example, inspectors, customs and
Judlc%al officials and police authorities., These bodies or officials ’particularl
can, in the course or under the guise of performing their duties coméit crimes 7
against the dignity of the person or for economic gain. Iﬁmunit} might then aris
frog the lacg of legislation or from the absence of punitive sanctions at the ¥
nat}ogal or international levels, or from the offenders being, by virtue of
pollt%cal power or.protection, beyond the reach of the judicial or law enforcement
agenc1§s. ﬁuch crimes may even he justified by doctrines of "state of subversive
dgnger or s?ate of war". In such cases there might be a generalasuppression vf
QlV}l and political liberties, and institutionalized violence in the form of °
arbitrary arrest;, disappearance of persons, kidnapping, torture, and murder Th
preparatory megtlngs noted that abuses of that nature were partiéularly prev;le te
under autocratic régimes, in which established legal protections and defences ;
tended not to work because the judicial system itself was subverted by the rul? o
group for the purpose of preventing or frustrating legal challenges to its arbigf
use of.pOWer. Furthermore, even under more normal conditions, violations of civ'iry
liberties and human rights do occur, for instance in the case of police brutalit;

3

14/ David Pauly et al. "Crime in the suites:

3 1]
3 December 1979, p. 119. on the rise", Newsweek,
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including the use of torture in order to procure evidence from suspects.
"Scapegoating” can focus the abuse of public power on vulnerable population groups

who have no adequate means of recourse.

33. The selective operation of criminal justice, an instrument of the power
structure, allows some literally to get away with murder, while ordinary offenders
often pay a disproportionate price. A number of studies and even cursory analysis
reveal the differential sentencing of the strong and the weak, reflected in most
prison populations. 15/ Calls for " aw and order" are too often made by tainted
politicians against petty street criminals, a pattern which cannot but breed
eynicism and erode confidence in a criminal justice system in which a double

standard obviously prevails.

34, The attitude of the public has, in the past, mirrored the differential
operation of the criminal justice system; it has been either relatively unaware or
more tolerant of offences at high levels of the social ladder and motivated by the
fear of visible "street crime". Even if aware and indignant, the public is often
too poorly organized to take effective action against the abusers of power,
especially in countries which lack an organized consumer or trade union movement,
or an organized political opposition. Although the public may tolerate or acqulesce
in certain abuses of power, the more typical situation is for the public to condemn
such abuses but to feel powerless to do anything about them. Being victimized by
the abusers of power often reinforces this sense of powerlessness. Pyblicity about
acts of corruption and other abuses in a number of countries has forced people to
face the problems at hand, and served as a catalyst for governmental and public

resction: whether real change results remains to be seen.

B. Effects

35, In the pervasiveness and perniciousness of their effects, crimes committed

through the abuse of power cause far greater damage than the entire repertoire of
conventional, so-called "street" crimes. A recent study of corporate crime in the
United States notes that "illegal corporate behaviour causes more social harm than

15/ Jeffrey Reiman, The Rich Get Richer and the Poor Get Prison (New York,
Wiley, 1979). See, for example, Manuel Lopez-Rey. Criminologia. (Madrid, Aguilar,
1978); Juan Manuel Mayorta, Criminalidad de la Burguesia (Caracas, Italgrafica,
1977); Pierre Lascoumes, Justice pénale et délinquance d'affaires (Paris, Ministére
de la Justice, Service d'etudes pénales et criminologiques, 1979); and I. K. Minta,
"Opime and the abuse of Power: the control of international economic crimes in
African countries" (paper submitted to the interregional preparatory meeting on
topie III). The analysts conclude that usually only the "small fry" get caught,
while high-level criminality receives relatively minor attention.
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any other type of criminal behaviour". 16/ Such crimes may pose a greater threat

to l%fe and health than those caused by traditional "street' crimes: in one country,
f9r instance, over 100,000 deaths a year are attributed to occupationally-related
diseases, the majority of which are caused by the disregard of government health and
safety laws, as compared with an average of 18,000 murders and non-negligent
manslaughters per year reported during the 1970s. 17/

3?. Thus, the facts do not support the belief that organizational crimes are not
violent: violence in the place of work is related to organizational wrong-doing.
A ?e§30nable conclusion is that "far more persons are killed through corporate
grlmlnal activities than by individual criminal homicides; even if death is an
indirect result, the person still died". 16/

37._ Not only the employee but also the general public is victimized by an
gnv1ronment made unsafe by certain corporate acts or omissions. Thelr potential
impact can range from environmental catastrophes, such as nuclear plant accidents

or the collapse of an improperly built dam, to the critical or chronic effects of
industrial pollution. The manufacture or sale of unsafe harmful products, including
obsole?e or unproven drugs, is a cause of significant harm, sometimes even death,

to their users, particularly in developing countries, where they are often exported
due to trhe less stringent regulations in those countries. 18/

38. Ecopomic crimes also exact a tremendous financial cost, estimated at up to
231 billion dollars annually in the United States of America (see A/CONF.56/T7) and

ié/ Marshall B..Clinard and Peter C, Yaeger, Illicit Corporate Behavicr,
(Washington, DC, National Institute of Criminal Justice and Law Enforcement, 1979).

) 17/ In another, the death rate among workers from employment-related cancer is
estimated to be double that of the general population. See Charles Reasons, "Crime
and the abuse of power: offences and offenders beyond the reach of the law;"
(prepared for the Solicitor-General of Canada, 1 March 1979), p. 25; see also
Joel Swartz, "Silent killers at work'", and G. Geis, in M. D. Ermann,and R. J. Ludman
CorPorate and Governmental Deviance (New York, Oxford University Press, 1978); ’
Elliott Leyton, Dying Hard: the Ravages of Industrial Carnage (Toronto McCl;lland
and Stewart, 1975); and John Braithwaite and Barry Condon, "On the clas; basis of
criminal violence", in Paul R. Wilson and John Braithwaite, eds., Two Faces of
Deviance: Crimes of the Powerless and the Powerful (St. Lucia, University of
Queensland Press, 1978), pp. 232-251., A recent study has sought to derive testable
hypothesis concerning corporate violence, defined as "behaviour producing an
unreasonable risk of physical harm to consumers, employees or other persons as a
result.of a deliberate decision-making by corporate executives or culpable negligence
on their part", J. Monahan, R, W, Novaco and G. Geis, "Corporate violence: research
strategies for community psychology", in T. R. Sarbin, ed., Challenges to the
Criminal Justice System (New York, Human Sciences Press, 1980).

18/ See, for example, papers submitted to the Conference on the Exportation of
Hazardous Industries to Developing Countries, held in New York on 2 and
3 November 1979, and B. Ehrenreich, "If there are no side-effects, this must be
Honduras" in "Corporate crime of the century" (paper submitted to,the Conference). A

bill is currently before the United States Congress to impose penalties for

. 11 . eg
non-disclosure by business entities and personnel of serious concealed dangers in
products and business practices”. ‘
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over twice the total budgets of the Ministries of the Interior, Justice and Health
combined in France; 19/ in Sweden, 10 per cent of the gross national product is
said to escape tax - a figure probably considerably higher in some other
countries; 20/ in the Union of Soviet Socialist Republics it was estimated through
sample surveys that misappropriations currently ranked high among the various types
of crime (up to 20 per cent) and had not shown any notable sign of decrease; the
authorities stressed "the necessity of a decisive struggle against -
misappropriations, embezzlements and similar phenomena inherited from the past". gl/
In the Federal Republic of Germany, the damage resulting from collusive tendering
in the construction industry has been estimated at about T billion marks annually;
for tax fraud, 5.5 billion marks annually; for bankruptcies (of which 50 per cent
were Jjudged to be fraudulent) several billions of marks, and for unpaid cheques and
bills of exchange, 2 billion marks per annum. gg/ A study of illicit practices in
the Furopean Economic Community revealed that 50 per cent of all scrap imports were
faked imports, some 30 per cent of the subsidized scrap not existing at all. g;/
The contagious effects of this kind of criminality have been revealed in criminal
investigations that have shown entire industries following fraudulent practices
whenever possible, and citizens too, subsequently imitating the acts of powerful

wrongdoers.

39. While the range of violations may be wider in developed countries, patterns of
power abuse in developing countries may have more serious negative national impacts,
particularly in view of the poverty and inequalities which they may exacerbate, as
well as other depredations they may inflict. 24/

40. One of the most flagrant practices is overpricing. It is reported, for
example, that the tranquilizers Librium and Valium were sold in Colombia at 65 times
the price proposed on the European market; yet the offence was so difficult to
prosecute as an economic one (i1l1icit prices), that it had to be prosecuted as a
tax or foreign exchange offence, as a result of which 17 companies were sentenced
to a fine of sbout 2 million pesos. Overpricing rates of between 30 and

19/ Réponses & la violence: Rapport du Comité préside par Alein Peyrefitte.
(Paris, Documentation frangaise et Presses Pocket, 1917, Pe 229).

20/ Council of Burope, Ops cite, Ds 6o
tax evasion and the outflow of capital at 10 to 40 billion Swedish kroner yearly.

Sten Hekscher, "Modern ekonomisk brottslighet", Modern economic criminality,
Nordisk Tidsskrift for Kriminalvidenskab, vol. 67, No. 1, 1979-80, pp. 27-36.

21/ See USSR All-Union Institute for the Study of the Causes of Delinquency and
Flaboration of Measures for Crime Prevention, Criminology (Moscow, 1976).

22/ Klaus Tiedemann, "Combating economic crimes in the Federal Republic of
Germany - with special regard to organized forms of economic criminality" (paper
prepared for the interregional meeting of experts on this topic). ‘

23/ Mireille Delmas-Marty and Klaus Tiedemann, "La criminalité, le droit pénal
et les multinationales", La Semaine juridique, 4 January 1979, p. 2935 ff.

oL/ See also Leon Sheleff, "International white collar crime"; K, Tiedemann,
Multinationale Unternehmen uud Strafrecht: Missbrauch von Wirtschaftlichen Macht.
Cologne, Heymann, 1979, and Lernell, op. cit. ; y

Another source estimates the losses from
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7C0 per cent in the pri
] price for dr ; .
Latin American countries. 25/ ugs have also been documented in several other

k1, Nearl { ;

suffered bﬁcZiiedszelOP%ng countries complain of the enormous financial losses

usually involves & hﬁzglpulatl?ns of transfer-prices. 26/ This practice, which

in by transnattonal en forelgn exchagge offence as well as tax evasiog engaged

for deverommont corporations, contributes to the loss of funds sorel ’n g ie

involving the ovzurgose§,. X oh prac

equivalect of 50 2-12v01e1n§ of importe and under-invoicing of exports, cost th
o 60 million cedis a year lost in foreign exchange. 57/ ° ©

42, Transfer-pricing and oth iviti
P pr ) er'act1v1t1es harmful to the developi i
1ega;it§ei§fsgi§f§r::::§ in naglonal legislations to maintain aogezglzzzth;eS e
P 1egislatiogs Oflgns. *?ey also profit from the absence of, or loop-holes
0, fne legisiat eveloprng countries to avoid local prosecation a i

ome, Thus, their real extent may be extremely difficul% ts ment

determine, 28/ especi .
&9, pecially in view of the wi i
for example to minimize local tax liabiliz;despread practice of double-accounting,

43, In a subst i
. antial number of ca
devel : N ses, obsolete machinery h
emiopizg i r ner oo vy el ot P ot edmetog T
: 0 be a vehiele for th : :
technolo r the exportation of in i
e
iness practices are often built i ‘ -
into such agreements
L

4, The adverse
. effects of economic mal i
many developi S practices on the embattl : ; .
(inycase: gglzﬁe;:untgle§ include not only the loss of actual Za:g zgoniglestOI
of foreign exchan em‘l ?lsapproPrlatiog of funds, for instance, but afsopig yl
- ge in the inflated prices paid for tainted tragsactions aseweiis
3

25/ R. J. Barnet and R. E. Miiller, Global Reach:

Corporations (New York, Simon and Schuster, 197L4) the Power of Multinsbional

26/ See, for example, R. F. P1
Corpooasione, le, R. F. asschaert, Transfer Pricing an i i
Zozporatio Stud;nagge§Z;§¥ Oi_COHCQPtS, Methods and Regulatiois (gofgizlngzignal
Sl v ma; ron.on Multinational Corporations, Saxon HSuse §;$n)
M S ,( De c1?., and.G. Ramos, "Delincuencia de cuello bl " 70
al”, (Maracaibo, University of Zulia Institute of Crgmingigo N
&Y

1979).

i / S . K . . y y—
L]

28/ Though a study conducted i i i
- : d in Nigeria was not ab i i
pricgiglogligggit:g ﬁg; syitegatlc use of transfer pricizgt§nfi§g izigeg§e ven
D O or meChaﬁig;sezlals, %nterviews revealed unanimous agreementozﬁr;
T e e e e eie being employed extensively to disguise c¢ 'ta
o rEe Tﬂomas that people are leaving this country with suitcases ?ﬁilal Fovs
capabilities in Nigeria",egitggszértigzezgagionil e eoponoaue and domestgi
the Multinational Corporation (Cambridge, Maszzcgﬁzzgtg, Szgtgggégi P§r§D§Ctéve3 =

» MeI.Te Press,

1978), p. 88-89.
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The Government of Ghana has estimated that such practices
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as currency trafficking and illegal transfers of foreign exchange. Thus, vital
resources available to a country are considerably reduced through high-level crime;
the whole country paying a high price through economic stringency and impaired
development performance. 29/ 1In addition to the costs imposed on labour, CONsSUNMEYS ,
investors or taxpayers {(or on other corporations), economic crime is detrimental

to the efficiency and stability of economic and political institutions. 30/
Whatever the material costs of acts related to abuses of power, their non~monetary
costs are far greater still, in both moral and social integration terms: the
damage to the social fabric may be irreparable. 2}/

45. The abuse of public pover does not lend itself to assessment in terms

of its material effects on society. There is no doubt, however, that its cost

is vast. It has to be counted in terms of inefficiency, public frustration and
loss of faith in the government . Indirectly it impedes the wholesome development
and the cohesiveness of society. Abuse of public power also represents a breach
of confidence, not only in the sense of the "abus de confiance" (punishable under
the French Penal Code as a violation of the personal sense of trust in the veracity
of individuals serving in public offices or enterprises), but also as a breach of
social confidence of the population in the functioning of the entire system.

Abuses of public power may undermine the legitimacy of the government , thus

giving rise to instability, the overthrow of rulers, and harm to the societal and
moral unity of a nation. They may also serve as justification for conventional

crimes by the masses and for political terrorism.

the prevention of the proad participation of the people
in decision-making and in the benefits of development have contributed to the
marginalization of entire segments of the population, 32/ and sometimes to the
suppression of entire peoples. Inadequate) 3ifferential wage scales and denial
of basic rights can raise levels of frustration from hopeless apathy to violent

counter-violence and other forms of official repression can create a

protest;
spiral of escalation, whose result is bloodshed and, perhaps, eivil war.

L6. At the same time,

———rae

gg/ See also Minta, OR. cit., V. Pandeya, Social and Economic Offences_in
Tndia, UNAFEI Resource Materials No. 15, 1978, pp. 204-209; and Gopal C. Dorai,
Theonomic. crime: its nature and dimensions for South Asia™,

affects inflation and the economy has been
Chairman of the Subcommittee on Crime of the
£ Representatives of the United States Congress,
Joint Economic Committee in

30/ Research on how such crime
urged by Congressman John Conyers,
Judiciary Committee of the House o
who has called for the co-operation of the Congress's

this regard.

31/ At the inaugural session of the Venezuelan Organizing Committee for the
gixth Congress, the Minister of.Justice cited a statement by the President of
Venezuela to the effect that the social threat of such acts (administrative

corruption, smuggling, monopolies, profiteering, destruction of the natural

environment , speculative price manipulation, cheating on quality standards etc.)
(See Fl Nacional,

was greater than that imposed by street~fighting and robbery.
dated 15 January 1980). .

ggj See, for example, the proceedings of the Ninth Tnternational Congress on
Social Defence, held at Caracas from 3 to T August 1976, which dealt with the
subject of social marginality and justice.
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pgiitgngStlces d§r1v1ng from %nternal domination within States by groups wielding
> economic and/or social pover, as for instance in the case of apartheid
——‘————-—-_’

i:szegin;tféagrant abuses of power. These, though "legitimized" by the national
. afte v the powerful minority, contravene United Nations human rights

: Those who abuse power are able. b ild
X > v that ve ;
shield themselves from accountability while committinggtheir damap§igczgzzlllt}9 *e

)48. . .
WideSgigzgpiigﬁugzﬁogavetgarz1cularly pervasive effects. Some andalysts claim that
actively promotes development, 33, but thi
challenged by others, who point o i AETnately. to rostor t
Leng 3 o I ut that it tends, wltimatel i i
and inefficiency, slowin 4 dermiation. oy atie
g down the movement towards moderni i i
and : . a odernization. 34/ While the
areegzzeoi&:rzzsaggsiiemiy bedcgnzalned in developed countries, where there usually
: cks and balances, their consequences for developi
- - . » O ln
;;ﬁszilesAmay be far-reaching, ferlously undermining national viabilit£ aﬁd
growt .to :uggeazn:izsttnotei, gthe general prevalence cof corruption in their
’ €nt as To have a direct bearing on economic i
‘ a and social
2:zziogmenz,'as"well as on the stability of their Govehnmentsj'is felt in most
Asian ountries". 35/ ?he use of "speed" money to "oil" the machinery, far from
i;;§f§r§t1ng bureaucratic Procedures, on the contrary, usually adds to,the
caseslcéency :§d delays suffered by those who do not bay such bribes. In revenue
» corruption usually tends to favour those belonging to middle or upper income

?i;rei‘il?ﬁidcl‘iini?CEiii?né‘.’Stéﬁil’hﬁ?iﬂt‘s’riﬁerf&l§°mpti°n eincome popetel
i ey L e Wil thone o Hgh piice omre veaisy g
iz;irgggiizieiidzikioizrgingsgigzs;binnio%£ ZﬁgZ:rsgyigﬁcﬁﬁiiﬁpziﬁﬁﬁéfgineﬁigpiién
Ei;::?;:g,bgzgagizedtcrime in othe? ?iimz igoiizitﬁgge§t:ngofi?gsgziezéglzgéeﬂas
build management Z:it;gi:nghfguzgs;::aﬁiz o ?1a0k e iUl some “pepcles
been to undermine the Process of national gigégﬁtsiooggz ggzgiitiZEe:§§ECteE:§e

, er

P h

33/ J. 8. I\.ye, "CO[‘I'U.pt].O[l and po itd \Y e
== 3 litical de elOpm nt :
analy S1s " Ameri can Politi cal Sci i :
s en v W
. ‘ . 1 ce Revie 3

34/ See, for example, Gun i

34 5 nar Myrdal, Asian Drama:
of Nat%ons (NeW.York, Twentieth Century Eund, 1968)
expansion and distribution of crime:
appraisal (New York, Praeger, 1973).

35/ V. N. Pillai, "Crime and the

35, abuse of power: offences
beyond the reach of the law - some Asian aspects" (paper pre an offenders
interregional meeting of experts on this topic). pared for the

a cost-~benefit
vol. ILXI, No. 2 (June 1967)

9

an Inquiry into the Poverty
196 .and Manuel Lépez-Rey, "The
corruption”, in Crime: an analytical

36/ A. T. Rafique Rahman. "B i
36/ - Re s ureaucratic corr i i i
for the interregional meeting of experts on this Eﬁ;;g? in Asia" (paper brepared
. /oo
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DEVELOPING MORE EFFECTIVE POLICIES FOR THE PREVENTION AND
CONTROL OF THE ABUSE OF POWER

Iv.

50. The forms of offences involving the illegal abuse of power are almost
unlimited, as are their ramifications. Specific manifestations and major concerns
will vary with national circumstances and particular socio-economic and political
They may depend on the stage of development and range of opportunities

systems.
for such acts, presenting various configurations in different contexts. To remain
at the descriptive level could be endless and unproductive. To analyse the

It would,

dynamics of such abuses may be more relevant, yet hardly conclusive.
then, seem preferable to focus on the action to be taken in terms of the major

problem areas that exist.

A. Abuse of economic power

51. The relationship of crimes and other noxious acts imvolving abuses of power to
the source of this power is clearly evident in the case of so~-called "economic
crimes". The structure, patterns and means of such crimes will, of course,

depend on a country's type of economy and political philosophy. Certain activities
that are pivotal to market economies are illegal in the centrally planned economies:
for example, private initiatives to establish large-scale enterprises, attempted
competition in business, strikes, international contacts by private businessmen etc.
Conversely, certain economic activities that are central to socialist economies are
illegal in capitalist systems: for example, economic monopolies and price-fixing.
The different ideoclogical meanings of a particular type of economic behaviour and
related value judgements are also apparent in relations between developed and
developing countries and the interests operating in each: what multinational
companies based in developed countries may view as utilization of the untapped
potential of the developing world to mutual advantage, the latter may consider to be

exploitation and appropriation of its indigenous wealth.

52, If polarizations are to be avoided, the relativity of perspectives must be
stressed at the outset. But this should not of itself thwart efforts to find a
common ground and identify issues and principles which, with appropriate adaptations,
would be helpful to countries throughout the world. The very nature of abuses of
economic power makes it likely for them to transcend national frontiers,
particularly with the continued expansion of international trade. . Thus,
co-operative solutions to the problem of abuses of economic crime would seem

essential.

1. National policies for the prevention and control of abuses of economic power

The law as an instrument of social control

(a)

53. ‘While the declared objective of the law has usually been the protection of the
national economy, sometimes through stringent dispositions, in many countries the
existing legal provisions have not served as an effective instrument of social
control. The idea of deterrence, based on the assumption that legal proscriptions

will have a crime-inhibiting effect on the citizenry, particularly where there is
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an element of choice » i

, presumably operates in most eco i i
often not been the case: et te the o
strategies.

ziéruieb:zécuigzglem haz bezn the frequent misuse of the law, including both its
use and, above all, its failure to kee i i
. ruse 8 v L p pace with ever-changin
25:2: ofTZ:tgs%zlpllc1ty and intricacy of legislative dispositions regardinggceitain
o opriate ﬁeipzrgﬁvieseen : szz;cefof abuse by unscrupulous operatives able - with
pre " D - to take full advantage of them and of the diffi
; : ) ran iculty of
€;§Z;Hﬁsi2ii;.figﬁiedizp:rSI??'Oflma?y provisions regarding economic infractionz,
pecific legislation rather than in 1
let them be taken advanta D ertitiolatn Io
ge of by those who see such crimes "artificial”
some areas, legislation imported from abroad i B e eonitions an
; : . and unsuited to loca iti
rapidly changing circumstances, has contributed to the problem cal conditions and

Zziecf? the same time, the mechanisms and use of power in themselves add to the
initia;z;nesi Zf th:m%ay:t many economic infractions are handled - at least
- under administrative and civil law th imi i i
(a1ibone menal senctin v , rather than criminal legislation
ns for non-compliance may be foreseen
: as a subsequent
z;g::ris)ée izzsia:lzo ?1ays i role in the operation of the regulatory gechanisms*
ed often play a significant part in determini ‘
ng the regul
standards and procedures adopted. The freguent cross-over of perionnel fiomatory

regulatory agencies to the areas under their Jjurisdicti
eir Jju i
S ooy e aeas Jurisdiction accentuates this problem

oy : Yet this has
e reasons are manifold as must be the corrective

Zgéno£§e review and revision of national legislations pertaining to abuses of
e 1es:cs£;¥§ish2?fzein sugiest:d as a twofold process: & partial decriminalization
L nces and, at the same time, a more incisive foc
(3 . - . us on
::ﬁiiuzxgczs Whi?h iause significant harm to the community. 37/ Where l?g;eholes
ist, particularly in developing countries - and ake °
powerful trading partners - such 100 e sloneo ool cxianiely OF 1Y
rfu p-holes need to be closed and isti
provisions modernized and enforced. Contin Tt pros
v X . uous efforts are needed to i
noxious acts which are not yet criminalized but i B e
: S @ should be, in accord i
international frame of reference. Th ing et cetatont
L £ ce. e preparatory meetings agreed that crimi
é:g Yas tridltlonally created in order to deal with conventional crime azémigZ% th
Tho:eoggez .of a ﬁezlbody of doctrines for criminal law appeared to begnecessary ©
ctrines should be adapted to the changing world si i .
characteristics of offences involvin 5 sconond e g e he
i _ i g abuses of economic power, 38/ su
corpora?e.cylme, especially in regard to matters of culpabilit§ -Eéim'Chlas
responsibility and the burden of proof. ’ e

Mirei _ .. . .
37/ Mireille Delmas-Marty, "Criminality and paracriminality: the example of

I3 .

38/ See, also, the article entitled " i

38/ 8 3 ¢ ed "Se requiere modernizar la i 16

i:?re Qelltos econémicos" in Kl Nacional of Caracas, dated 15 Januar;eiggéaCIon
erring to the call by the President of Venezuela and the Minister of Ju;tice for

im
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(b) The burden of proof

57. Many sophisticated economic crimes reguire advanced systems of intelligence and
technology, and use means of organization which render detection and proof extremely
difficult. Deception and the destruction or concealment of evidence aggravate the
problem of furnishing evidence and proof. Offences involving abuses of economic
pover are frequently unreported because they tend to be invisible, the victims not
even realizing that they have been gbused (though the cumulative harm may be
great), or feeling they have no adequate recourse. Detection is problematical,
since the means used in committing offences of this kind are generally the same as
those used in legitimate business transactions; may involve acts of omission,

yather than commission; investigation of them may be very technical, time-consuming

and costly, requiring multiple types of specialized expertise.

58. 1In corporate offences, the problems are still more complicated. In the rare
instance when a case actually reaches the criminal justice system, although many
legal violations and other abuses may occur, the chances are that the overburdened,
understaffed and ill-prepared judicial systems in most countries will be a pooxr
match for companies disposing of vast means and batteries of astute and experienced
lawyers and accountants. Even when action is initiated, it can suffer from endless
delays because of technicalities and successive appeals. When prosecution is
delayed, victimization often continues unless the behaviour can be deterred or
interrupted prior to adjudication. The legal means, consistent with justice, for
enjoining such continued victimization pending adjudication must be developed.
Similarly, changes in the eriminal justice system that would ensure swifter and
surer justices should be encouraged, §2/ with the proper procedural guarantees, to
avoid the loss of the moral authority and public support of sanctions which undue
delays entail. To remedy the situstion, trained teams need to be developed,
specializing in the investigation, prosecution and adjudication of economic crimes,
to include investigation specialists, ex-jurists and experts from the field of
economics, accounting, management etc., as well as specially trained prosecutors and

judges. 40/

39/ See also "Human rights in the administration of justice: draft guidelines
for expeditious and equitable handling of criminal cases” (E/AC.5T/34). Specific
measures to improve prosecutions in cases of this kind have been suggested, for
example, by increasing "pre-trial reciprocal discovery", i.e., pre-trial disclosure
of evidence between the defence and the prosecution in order to expedite trials.

See "Economic Offences” (recommendations of the fmerican Bar Association, Section of
Criminal Justice, Committee on Fconomic Offences, 1978).

Lo/ Special units to deal with economic crime have been established in a
aumber of countries, for example, in Australia, Belgium, France, the Pederal
Republic of Germany, Japen and the United States of America. See Council of
Europe, op. cit.; Barry R. Kinchington, "The detection, investigation and
prosecution of corporate crime" (Australian paper on this topic, submitted in 1979);
W. C. Clifford, "White-collar and corporate crime: the modern challenge to
Commonwealth criminal justice systems" (1977); and N. D. Dick and R, S. Cavanaugh,
"A hard-hitting white-collar crime unit of the U.S. Goverrment™, Police Chief,

May 1980, pp. 26-28.
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(c) Criminal responsibility

sfé agg:gp€§:lzgztoﬁrgeﬁirmining criminal intent and blacing criminal responsibility
2 Y 2 ublesome in dealing with economic crimes especially th
» - - 3 . N ose
1§volYipg o?ganlzatlons. The principle societas delinguere noﬁ potest, siill
ﬁeigaz ing in mos? Roman law count?ies, implies that only natural persons can be
éertaiilﬁzﬁz%izellible, though an increasing number of exceptions are being made and
) 5 nave come to recognize the principle of collecti iabili
modern penal codes continue to focus crimir n5ibility on inaivisge or. Yet
‘ : . riminal responsibility on individuals rath
th§n.on organlza?lons, and to develop criteria for proof based on individual .
criminal responsibility or conspiracy.

Sgé No?b9n}y haxe the exi§t%n§ restrictions on and manipulations of corporate
re Egziiciilty é iespgnsablllte des personnes morales") L1/ reduced the likelihood
ons but, when such convictions have been obt ined, t
of lower-level operatives rather than tives. o ma L ce
: upper-level executives, who usually clai
ignorance of the prosecuted act(s) It has b 3 . meiple of
pooorane responsiﬁilit " - ! e€en proposed that the prineciple of
Y T ¥y~ should obtain to avert such denials: in s i
hot : ) 3 Y ; ome countries,
E;eziedgiiusesmiﬁotbﬁ provision in legislations on vicarious)liability for a piea
se at ne or she has taken all reasonable i
he & precautions to prevent the
commission of the offence ho/ In others wh i Y
: : . 42, » Where there are certain problems in t
przsecutlon of "special offences" (Sonderdelikte) that can be commigted by ong e
g:ceg?ry of persogs only (for exgmple, businessmen) - which is not generally the
prgsiggoacts c;Tmltzid by companies where division of labour prevails - a specific
I usually allows for prosecution in cases of a joi
L Ly prose Joint offence.
the 1ssue of ecriminal responsibility for the abuse of economic powes angeverthEless’
parzlcula?ly, that of co?p?rate responsibility continues to present seri;us
DProblems in regard to criminal prosecution. Remedial measures are called for

61. To investi i i
. gate and prove organizational offences and t
] i : el O resolve th
Zzza;?irESPOESIEliﬁ doctrines of collective responsibility have to be pioiggzéem gﬁe
lishment o e principle of corporate criminal 11 bilid .
‘ ty was recommended b
the preparatory meetings, namel i or coly v
e I > ) ¥, that any corporation or collectivit i
privately owned or State-owned, should be liabl imi AR
: ' e for criminal or h ful
without precluding the individ&al liability i ek s 5 fore’
ity of its officials. Thi inei
be used to emphasize that there is a s i : 11ty for moeppould
pecial burden of responsibilit
actors Qn.b?half of corporate units, as well as a burden o? individuglril_for sorporate
iispon51blllty for crimes committed behind the corporate veil. Countries facin
e_problem gust determine the forms of corporate liability in the context f tﬁ i
Socio-economic development and objectives. ° =

41/ For example, the i
4, ) use of expedients to avoid admissir: .= d
e of
nolo contendere pleas or consent decrees (agreeing not to ofvend ingzilt
a form of plea bargaining. - ©

s such as
future), as

%g/ The problem.has recently been attracting increased attention. See, for
example, the proceedings of the colloquium "La responsabilit& péhale des e;s
morales en droit communautaire", held.at Messina from 29 April to 5 May 187§ onnes
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62. With regard to personal responsibility - and the principle might also be
applicable to institutions or groups - it has been contended not only that powerful
offenders should be held responsible for their acts but that positions of economic
and social power and advantage carry with them heavier demands for social
responsibility, which may warrant increased criminal responsibility. E;/ This is
largely a reaction to the fact that such offenders are generally treated more
leniently than the perpetrators of street crimes, who usually operate from a
position of disadvantage.

63. While equity may justify such an approach, it poses the difficult problem of
how and by whom such increased social capacity and responsibility are to be judged.
Those invoking it have pointed out that expert testimony is utilized in the
difficult task of determining diminished responsibility on the grounds of impaired
mental capacity, and that with regard to social capacity the criteria might at

least be more factual. This problem raises other important issues of equity and
Justice: perhaps, indeed, one must be unjust in order to be Just", 4l/ seeking to
equalize ~ as far as is humanly possible - the balance-~sheet of advantage and
disadvantage through the mechanism of criminal justice as a complement to social
justice. On the other hand, the very principle of discretion in sentencing is
currently under fire because of its subjectiveness and the seemingly arbitrary
variations it has produced. The movement towards flat sentences has grown as a
reaction to what is perceived as the "ecriminal justice lottery", which defeats the
deterrent purpose of the law and the principle of equal treatment for all who come
before it. While the possibility of increased responsibility for powerful offenders
is an issue for discussion, the converse is not the case: +they should not escape
Justice nor be treated more leniently, as has all too often been the case in the past.

(d) Sanctions

6L. The question of the societal response to offences involving sbuses of economic
power raises the wider problem of choice of the most appropriate sanctions.

Empirical evidence of the relative effects of different kinds of sanctions is lacking
because of the infrequent use of imprisonment in such cases and the consequent lack
of a scientific basis for comparison. Some analysts hold that prosecution and
conviction are an ample punishment for high-status offenders, and that suspended
sentences, nominal fines, brief periods of probation or community service are thus
sufficient. Judges who end to identify with these offenders frequently advance

this rationale for leniency in such cases. 45/ The possibility of professional
disqualification is also invoked as a sufficient punishment in itself. &é/

E;/ See Juan Manuel Mayorca, et al., in Venezuelan working paper on topic V of
the Congress. .
44/ 8. C. Versele, "Equité et justice", 1978 (unpublished).

45/ See also Kenneth Menn, Stanton Wheeler and Austin Sarat, "Sentencing the
white-collar offender: choosing among alternative sanctions", American Criminal Law
Review, vol. 17, No. 4, spring 1980, pp. 479-500; and study by Clinard et al.,
op. cit., which found that 85 per cent of all sanctions against corporate offenders
were administrative, and that they were not subjected to the full force of legally
possible sanctions.

E§/ Severe punishments for offenders through abuse of power were recommended by
the Ninth Arab Conference for Social Defence (convened in preparation for the
Congress at Cairo, from 3 to 6 July 1978), besides prohibiting them from occupying
any posts in which they could exploit their power and confiscating what they had
amassed illicitly. /...
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65. The penalties adopted to date have for the most part not. been adequate to the
probl§m.. Professional interdictions imposed by self-protecti%e professional
a§s001§t10ns may not be commensurate with the possible severity of the offence
Fines imposed by regulatory agencies or even criminal justice organs have been.
modest. .Where more substantial ones have been exacted, for example, from
corporations, their payment has hardly presented a problem and the éost has usually
been Passed"on to consumers. Criminal sanctions are still rarely imposed. The 7
oc$a51onal shgw ?ases" of imprisonment have been used mainly for their s&mbolic
value of reafflrmlng that the criminal justice system operates impartially - which
for the m?st part, it does not appear to do. Even if imprisoned, the affluent tené
to be subjected to less rigorous regimens in less oppressive inséitutions and

have often been able to purchase more favoured treatment. ’

66.t If they are to dispense.impartial Justice, the criminal and civil justice
;gileﬁztmgzttiiggez ?gggeiquiiab%e ba:is of operations. To ensure that the powerful
: . ent.ly from the powerless, conventional penalties such as
imprisonment for the former might be more widely applied, showing th h i
themselves to be above the law that they are not, I . neeosted that e
"short sharg shock" of confinement Woulg be an effecziszsd:::?r:;%gizt:getzzzetgi
zon«conYentlonal offenéers. EI/ It might be argued that this approach runs counter
o thg }ncreaseq curtailment of short-term imprisonment and that it, too. is
discriminatory in being too lenient - that, as in the case of conve;tion;l
offgnders, the greater the harm inflicted, the longer the prison term should be. 48/
Slmllar%y, the level of the fines imposed should be increased so as to be B
proportionate to the damage inflicted - but even the largest fine can easilv b
offset by.corporate profits. These issues can obviously not be easil resoi; 2’
they require careful consideration and Judicious implementatioﬁ. d o

67. Different t
. ypes of response have been used geared t
S 5 0 the nature of the
End the values tyat are being protected. Some countries - such as the East erfence
uropean ones - impose hegvy penalties for economic crimes, especially those
?ons?rued as offences against soeialist property. Others are coming to
imprisonment more often. ¢ e

68. nge countries have special provisions for the compensation of victims of
économic and other offences in accordance with the offender's means, for ex . 1
in the case of spegial offences such as fraudulent bankruptcy (Unitéd Kin dgzg =
There are alsg various provisions for injunctions, mediation and arbitrat?o l
However, special provisions in this field frequently have a restrictive cha?écter

which limits their applicability, both in +
- e ; . .
which they may be used. ’ Tms of scope and of the instances in

47/ See also Klaus Tiedemann. "Cri
47, n, "Crime and the abuse of power: offenc
;ff?nder§ beyond the.reach mf.law?" (general report of +he Internationale;ezgi and
enltegtlary Foundation, submitted to the interassociation colloquium held at
Bellagio from 21 to 24 April 1980. ' :

&Q( In Japag, a su@stantial term of imprisonment is sometimes imposed on thos
iespon51ble for industrial calamities on a large scale and tax evasion involvin )
arge amounts may also be punished by a prison term. See Yoshio Suzuki, "The rgle

b

Of criminal law in the control of social i
Vaterinre Neo 1a" TheC and economic offences", UNAFEI Resource
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69. The preparatory meetings of experts «alled for a sustained effort to develop
more appropriate and effective ways of curbing economic offences, particularly
corporate criminality. It was also felt that the gap between the penalties
available and the penalties actually imposed and applied should be dealt with. As
the objective of any approach to criminalization was the protection of identified
community interests and values, which differed from country to country, it was
recommended that sn appropriate mix of material sanctions be employed, such as
punitive fines (including multiple fines), the recapture of illegal gains, cease.
and-desist orders (with effective sanctions in cases of contempt of those orders),
and imprisonment of corporate officers in cases of persistent or intentional or
reckless conduct, or that which caused serious harm. Sanctions might be levied
both against damaging acts and attempts to commit acts involving potential harm.
Professional interdictions and disbarment of corporations, which would prohibit them
from operating in those sectors of industry where they had been flagrant violators
and otlier measures, preferably at the expense of the firm, could serve as a
powerful sanction, provided due regard was given to the rights of the accused who

had not been proved guilty.

T0. It was recommended that the United Nations should formulate suggested
legislative guide-lines on corporate crimes. Individual countries could then
fashion their own domestic legislation according to their individual systems and
circumstances, without neglecting the guarantees of legal procedure and rules of
evidence as essential instruments of criminal Justice,

T1. The development of more Just and appropriate sanctions is one of the challenges
facing researchers and policy-makers in the future. Some progress toward those aims
has been made in countries vhere social responsibility is particularly stressed, and
where some standards for dealing with the privileged have been developed. Others
are seeking to develop wider and more effective sentencing options. 49/ Various
modalities must be explored and further inroads made if the recalcitrant problems
of economic abuse are to be effectively faced in the context of national priorities

and development needs.

(e) Preventive strategies

72. It has been recognized that social and material costs of crime prevention are
less than those of crime control and that the effects more long-~ranging. The issue,
however, is how to prevent abuses of economic power; it is a complicated one, with
no easy answers, particularly in view of the many aspects involved.

73. Since economic power is usually closely linked to political and social power -
whether directly or more subtly so - it can be argued that structural reforms are

49/ See, for example, Suzuki, op. cit., and Y. Fujinaga (paper prepared for
interregional meeting of experts on this topic). In the United States of America, .
the Criminal Code Reform Act of 1977, now before Congress, would widen such cptions
and sharply increase fine limits, as well as permitting alternative fines of double
the monetary gain to the defendant or double the loss caused to the victim,

whichever is greater.
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the only way of preventing its abuse. Indeed, a redistribution of power in the

direction of greater eguity may well be the ulti . :
power. 50/ imate solution for the abuse of

Th., At tbe same time, there must be greater accountability in the exercise of
power, wh%ch would serve as & built-in mechanism for abuse control. The more open
a system is t9 sc?utiny, the less the chances of abuses being perpetuated, and tﬁe
greater the likelihood of some kind of redress. An educated and vigilantapublic is
the necessary partner in such a system if this goal is to be fulfilled. 50/

75. In addition to these broad approaches, aimed at preventing different kinds

of abu§es of power, specific strategies can be instituted to prevent abuses of
economic pover. .Some of the most effective ones might be those based on the
Prem%se.that it is most appropriate to fight economic crime by economic means, as
it might Le to.flght organized crime with organizational means. In addition éo
various economic and institutional measures, it is also a matter of employing a
cost/benefit app?oach in making policy decisions about industrial and business
forms and ogeratlons, with & view to minimizing the potential for criminal abuse
The sugge§t%on has, for example, been made that preventive efforts should be focﬁsed
on the critical (most vulnerable) points in the economic system and operations so
structured as to increase accountability at all stages, thus reducing the potential
for gbuse: 51/ Other approaches have also been suggested, such as the charterin

or l}c§n51gg of domestic corporations and foreign trading partners, management ®
part1C}patlon by workers, the appointment of public interest direcgors and the
§stabllshment of shareholders' tribunals to increase accountability. fmprovements
in the.systems of regulatory justice have also been called for to increase their
effectiveness and minimize the influence of special interest groups. 52/

76. ¥n soge market economies, measures have been proposed for the deconcentration
and‘dlvestltur§ of conglomerates and holding companies acting in restraint of trad
gatlongl secuylties commissions can also be established to encourage fair tradera §°
investigate v1ola§ions of laws. Regulation of intra-corporate pricing can be =
promotﬁd tgrngh investigative and information systems and legal standards on "aim!'
length pricing. International exchanges of information on the regulator s
stringency erught to bear against transnational corporations can help cointries t
adopt appropriate measures. Developing countries have a special opportunity in °

shaping their policies and practices so as to i iti
: . : avoid. oppor i
impairs economic development. PROFLunitics for shuse which

TT. ghe {ole of law—maging and t?e criminal Justice system has been considered in
some detail, as has their preventive potential. The crucial question here, perhaps
b 2

50/ See, for example, John Braithwaite, Inequali :
— ality, C : :
(London, Routledge and Keéan Paul, 1979). ’ guality, Crime and Public Policy

51/ Leszek Lernell, Przestepczodé Gos ieni 1

21 e : Rits - podarcza: Zagadnienia spoleczno-
ekonoglczne /Economic criminality: socio-economic quewstions/ (Warsaw, Wydawnictw
Prawnicze, 1965); see also Braithwaite, op. cit. - ’ °

52/ See also Robert A. Kagan, Regulatory Justi
Foundation, 1978). > €6 y Justice (New York, Russell Sage
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is under what conditions do laws and their application deter? 53/ A sure and
even-handed application of equitable laws would evidently have greater preventive
force than the present haphazard and profoundly inequitable situation and would help
to foster respect for the stipulations of a system that dispensed justice fairly to
all, limiting the abuse of economic and other privilege.

78. Self-regulation by those holding economic power has also been suggested as a
means of preventing and controlling abuse. For example, trade associations and
business enterprises might be encouraged to develop codes of ethical conduct, and
ethical behaviour inculcated in business schools (though many businessmen receive
no formal business education). Some movement in this direction can be observed in
a number of countries, particularly in response to calls for greater social
responsibility of business voiced in the aftermath of the questionable payments
scandals of the mid-1970s. 2&/ However, scientific evaluations of some corporation
codes of ethical conduct reveal that they tend to give most attention to illegal and
unethical conduct likely to decrease a firm's profits (for example, conflict of
interest, embezzlement, drunkenness), and least attention to illegal or unethical
conduct that might increase the profits (for example, pollution. unsafe working
conditions, the manufacturing and selling of unsafe products), although corporate
codes usually state or clearly imply that profits should be acquired only through
ethical means. ééj While there has been progress in achieving safer working
conditions and products and in environmental protection, it is probably being made
largely in response to governmental and public pressures. Appropriate enforcement
procedures are often lacking, but there is some evidence that, if the threat of
government action is great enough, corporations and other institutions may develop
internal policing mechanisms through "eompliance officials” or other means; their
effectiveness is, however, open to question. Measures can be devised to protect
employees who denounce abuses of power by their organizations, but such complaints
must be subject to proper legal procedures so that those holding power are not
accused falsely of violations.

53/ See, for example, Robert F. Meier and Gilbert Geis, "The abuse of power as
eriminal activity: toward an understanding of the behavier and methods for its
control" (paper prepared for interregional meeting of experts on this topic), and
N. K. Block, F. C. Nold and J. G. sidak, "The deterrent effect of anti-trust
enforcement: a theoretical and empirical analysis" (Stanford, California,
Stanford University, Center Tor Feonometric Studies of the Justice System,

December 1978).

54/ See, for example, Donald R. Cressey and Charles P. Moore, Corporation Codes
of Ethical Conduct (Santa Barbara, California, 1980). It could also be argued that
such codes might fulfil a symbolic function of standard-setting, whose adoption and
communication to the staff can be used to absolve the officers at the top from
possible criminal responsibility for corporate wrongdoing.

55/ Ethics courses have been introduced in some business colleges and
universities in some countries. See, for example, "Codes of Ethics in Corporations
and Trade Associations and the Teaching of Ethics in Graduate Schools: a Survey
Conducted for the Ethics Research Center" (Princeton, N.J., Opinion Research

Corporation, 1979).
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international economic system and to enhance the capacity of developing countries
for self-sustained development. The growing recognition of the importance of
transnational corporations in the world economy, as well as their perceived role in
certain deleterious business practices and instances of alleged political
interference, have led to a movement to strengthen the legal mechanisms applicable
to transnational corporations at the national and international levels and to

redefine their role in the development process. 56/

85. That such controlling measures are urgently needed is clear from the evidence
of economic abuses by powerful trading partners in many devsloping countries. The
range and repercussions of such abusés have been noted before, as has the tendency
to profit from loop-holes and differences in national legislation. Collaborative
strategies are needed to supplement national legislation and procedures designed to
control such malpractices. Bilateral, regional and international action of various
kinds, joint strategies and exchanges of information can help to prevent and contain

many of these abuses.

86. The preparatory meetings recommended, for example, international co-operation
in the investigation and prosecution of individual cases, through the exchange of
or access to information and evidence available only outside the prosecuting
jurisdiction, in respect of all types of corporate crimes. International
co-operation can take place during the investigation phase as well as during the
judicial proceedings. Computerized systems for sharing relevant data and closer
co-operation between the respective organs and services dealing with the problem in
different countries (police, prosecutors, tax, and customs officials etc.) are a

prerequisite for more effective action.

87. In order to avoid the exploitation of differences in national legislation and

of legal and procedural intricacies favouring '"gilded" crime, jurists would need to

have a better knowledge of the laws in force in different countries to deal more

adequately with cases on an international as well as a national level. Given the
transnational nature of many of the illegal abuses of economic power, and the

individual and collective ability of violators to circumvent, or avoid compliance ;
with, the law of any one jurisdiction by transferring operations as convenient, o
the harmonization of laws and law enforcement on a regional or international basis, L7

to the extent possible, has bteen strongly recommended.

(a) Norms and guidelines

88. One of the more pressing tasks suggested by the preparatory meetings is the
development of guidelines and norms aimed at the prevention and control of
transnational abuses of economic power, to provide criteria against which countries
can assess their efforts. Some kind of "minimum rules" in this area have been
urged. Where conventions and other binding agreements are not yet feasible, the
adoption of international codes of conduct can formalize and systematize

56/ "Progress made towards the establishment of the new international

order: the role of transnational corporations: report of the Secretariat”

(E/C.10/TL4).
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is being considered. 5
1 has also produced Principles and guidelineSZ/
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international context (also in relation to transfer-pricing and tax havens), of
possible solutions to problems of tax avoidance and evasion, and of bilateral and
multilateral arrangements for mutusl assistance in the collection of taxes and the

eventual harmonization of tax policies.
and unification of international trade law, with input from the various bodies and

organizations concerned with this matter. 62/

91. The initiatives undertaken underline national and international concern with

transactions in business and trade, especially from the standpoint of ensuring more
equitable arrangements between the developed and developing world. Their
co-ordination and integration is required, wherever possible, if their usefulness

is to be enhanced.
for enforcement, are crucial in providing a common framework for action against

problems facing many nations and a basis for mutual co-operation. The preparatory
meetings felt that their effectiveness would be enhanced with the provision of
appropriate investigative and enforcement machinery.

(p) Other initiatives

92, A number of other initiatives with a bearing on the problems under discussion
have also been taken at the international level. The increased emphasis on
environmental protection in view of the dangers to the biosphere has led to the
establishment of the United Nations Environment Programme, which is engaged in a
range of activities. While other preventive strategies are needed in this respect,
the penal law might have a significant deterrent effect. if appropriately used. The
recently established Group of Experts on Environmental Law could usefully take this
aspect into account and draw on the increasing number of criminological
contributions in this field (see A/CONF.8T/9). 63/

93. The growing international concern with consumer protection is reflected in
a recent resolution of the United Nations Economic and Social Council, calling for
a comprehensive report on this subject, to include, inter alia, proposals for
adequate standards and other measures which States could consider adopting, with
special attention to the needs and problems of developing countries and the

contributions in this area of various United Nations bodies (see Economic and Social

62/ See "Current activities of international organizations related to the
harmonization and unification of international trade law" (A/CN.9/192) and the
report of the United Nations Commission on International. Trade Law on the work of
its twelfth session (Official Records of the General Assembly, Thirty-fourth

Session, Supplement No. 17 (A/34/1T7)).

63/ See also G. 0. W. Mueller, "Offencws against the environment and their
prevention: an international appraisal", Annals of the American Academy of
Political and Social Science (1979); and Riuichi Hirano, "The criminal law
protection of the enviromment"., Report to the Twelfth International Congress of

Penal Law, Hamburg, September 1979.

/o..

Work is also under way on the harmonization

the potential negative (as well as positive) aspects of international activities and

Such initiatives, though usually lacking in effective provisions
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. . enforcement agencies, public con
, Council resolution 1979/T4). Measures against consumer fraud should form an j? (lz?lugininée?iieiﬁitigzaingrigzction collectives). §§/
important part of any guidelines that might be drawn up in this connexion. P nation :
s . . . . = n-governmental action
94. In accordance with the recommendations of the Committee on Crime Prevention and - (d) Non-g . . stem abuses linked
Control, a policy-oriented study and analysis will be undertaken in order to help N tional non~governmental and popular %nltlatlYES ca oo movements
develop strategies and measures aimed at the prevention and control of economic L 97. Interna particularly by strengthened international con?um . ) and
criminality which particularly victimizes the least affluent among nations. The ‘? t0 economic POWEYr, pi the International Organization of Consumers U?lgns te)
study, to be conducted in co-operation with the United Nations Centre on ‘ (for examp}e, thrz2§ protection initiatives (Barthwatch, Plane@ary glélzzzsUzioﬁs.
Transnational Corporations, is also to take into account such issues as corruption 4 global eQV1ronmend e ovements (such as the World Federation of Tra N
from a criminological perspective. The guidelines to be developed as part of this i Ingéiiztégzzinziioial Confederation of Free Traée U?ions? alSOegzziiizczndocriminal
project will be based, inter alia, on the conclusions and recommendations of the g igntribute Non-governmental organizations aczlve lgr:Zéﬁeg£;onstrated their
i ‘? ) . me have a A )
Sixth Congress. justice have a special role to play, and so oo izations active in the

i jor org :
A the abuse of power. The four majo ; i of Social
| Co?cergi:?ZF%International Society for Criminology, International Society

crime 1

i al and
Defence International Association of Penal Law and ?nternaﬁzzzaifPigis N blen
P 'ten%iary Foundation) have tackled some of the major asg o P aratory
aigz in their congresses and piblications and hiYehconngit iesglution T
i i t which a join ‘
{um on this topic for the Congress, &t o e
i;éizguigiensified international action in this sphere (E/1980/NG0.3)

i ific i d a broad base of
i i i juable scientific input an : S
e o), aupD i viease the cumulative impact of international

(¢c) Regional and subregional collaboration

e

95. Practical co~oreration among countries can sometimes be more easily
ensured at the regional or subregional level, among countries with similar
circumstances and approaches. The Organisation for Economic Co-operation and
Development has helped to create a model bilateral tax treaty and has formulated
consulting mechanisms to head off international disputes over the application of
natiocnal security controls and antitrust laws; it has also developed a set of fessional support to inc
guidelines for multinational enterprises (as has the European Economic Community), : proie 1 in this entire field.
as well as specific guidelines on transfer pricing, §§/ to be taken into account initiatives
by Member States. The Council of Europe has sought to develop joint eriminal
policy principles and standards with regard to economic crime, and to improve
mutual assistance in this area. 65/ The Scandinavian countries, with a tradition
of close collaboration, have adopted a convention on mutual assistance in tax
matters. The Andean Pact countries have sought to pool their economic power in a
o joint policy towards multinational enterprises, which places a number of

restrictions to prevent the draining off of profits and includes other provisions
breaking new ground.

96. A comprehensive scheme for strengthened co-operation in the prevention and
control of crime against socialist property has been proposed in the framework of
the Council for Mutual Economic Assistance, which provides for an analysis of the
national and international issues involved in closer co-operation in this area
among the socialist States members of the Council, aimed at using their collective
experience to combat economic crimes, and at a range of measures to promote and
integrate efforts in this respect among the authorities and services concerned

6L/ Organisation for Economic Co.-operation and Development, Transfer Pricing
and Multinational Enterprises (Paris, 1979).

i ‘ i between the
’ . ' tive, "Problems of co-operation
65/ Council of Europe, Preliminary draft recommendations of the Select i 66/ International Authoriiogoiéezr;me; against socialist property", -
Committee on Economic Crime, Strasbourg, 13 February 1980 and "Report of the ers of CMEA in the preven ne/:
Colloquium on International Tax Avoidance and Evasion, 3-T March 1980".

i i ic cri
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B. Abuse of public power

?8. In any political system operati.g within the framework of the rule of law, an
important aim of public policy is to control abuses of power and ensure that
elected representatives and responsible officials (public servants) are held
gccountable for the proper exercise of power. The problem of the abuse of power
1n‘government is an important subject for examination, owing to the high cost

this mglaise exacts in political, ethical, and socio-economic terms. The abuse of
power in the public sector can undermine public confidence and trust in government,
?educe the capacity of the government to fulfil its functions effectively, subvert
its obligations to the citizenry, and impose unnecessary financial burdens on
taxpayers. The capacity of a political system to prevent, detect, punish, and

control such abuses will have a direct bearing on its legitimacy and long-term
stability.

?9. Abuses of public power can be categorized in various ways, including
%nternational and national abuses: the former involves the vioclation of norms of
1nte?national law, for example, the United Nations Charter, which call for peaceful
coeglstence among States; the abuse of national public power undermines the legal
basis of peaceful coexistence among citizens. ©Such acts cause serious harm,
vhether by infringing individual rights, or countering widespread legitimate
1ntere§ts. It is evident that the borderline between abuses of economic and public
power is ngt easy to trace because the same conditions and factors may facilitate
their commission. Accordingly, most of the remarks made earlier are also relevant
to the abuse of public power. In the following paragraphs those aspects which

are specific to the abuse of public power are highlighted.

1. National policies for the prevention and control of abuses of public power

lOQ..The preparatory meetings emphasized that the democratic process precluded much
eriminal abuse of public power, or at least made its exposure more likely; its
absence and the lack of legitimate channels for the redress of grievances stemming
from persistent inequities and sbuses tended to generate feelings of anger and
resentment and might lead to violent conflict. To determine whether an abuse of
power should be criminalized or not, due account has to be taken not only of
national law but also of international instruments setting standards for the
?bservan?e of basic human rights, and promoting the progressive development of
international law. Among these are the International Covenant on Bconomic, Social
and Cultural Rights and the International Covenant on Civil and Political éights
articles 6, 7, 8, 11, 15, 16 and 18 of which admit no derogation, even in declar;d
cases of a state of emergency or ''mecessity”, in accordance with article 4. The
prohibition of Wiremberg-type crimes of the kind referred to in the draft Code of
Offences against the Peace and Security of Mankind is a matter further pursued in
the discussion of international action against abuses of public power. The
observance of United Nations standards in the field of ecriminal justice is also
necessary, with special reference to the Standard Minimum Rules for the Treatment
of Prisoners, the Code of Conduct for Law Enforcement Officials, the Principles
against Arbitrary Arrest and Detention and the Code of Medical Ethics.
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(a)

101. The law, which articulates a society's values, has often not been an effective
instrument for the social control of those who abuse public power because they

can shape the law to their own or other special advantage. The complexity,
contradictions, and obscurity of certain legal provisions can 1imit their
usefulness, as can restrictive clauses or, on the contrary, overinclusive
interpretations (for example, of exigency or obedience to a higher authority). 67/
As in the case of economic abuses, the law affecting the conduct of those exercising
public power can also be violated because enforcement efforts are not always
adeguate.

102. The ease and impunity with which abuses of public power might be committed
where there are insufficient controls tends to make them self-perpetuating: their
discovery, prosecution and punishment can then be effectively blocked, since the
organs entrusted with these functions may have become subverted. Elimination of
documentary evidence, subterfuge, secret negotiations and agreements and cover-ups
are characteristic of abuses of public power. Reforms of laws of evidence, proof
and responsibility - as in the case of economic crimes - are required in many
countries to facilitate the detection, investigation and prosecttion of offences
involving the abuse of public power.

103. Moreover, the normative sphere comprises not only the criminal law but also
every type of lawful system (administrative, civil, disciplinary, ethical,
deontological, social usage etc.). A legislative formula has been suggested,
covering the main characteristics of abuses of public power - more as a general
guideline and basis for study than a specific provision: "hoever, being in
possession of great public powers, abuses them, whether for himself or others, by
the use of fraudulent or violent means, and brings great harm to individual rights
or to individual or widespread interests or offends human rights, is liable

to eriminal sanctions.” 68/ Actual legislative provisions, however, may have to
define specific instances of abuse with more precision, otherwise arbitrary
judgements and disparities in sentencing or treatment may result. Furthermore, as
in the case of economic offences, there is need for a new doctrinal body of penal
law which was traditionally created to deal with conventional criminality, in such
a way that it be brought up to date so as to deal more appropriately with
non-conventional crime involving abuse of public power, particularly in respect

of culpability, responsibility and the weight of proof. Some doctrines of
responsibility in this area already embodied in national legislations are interesting

67/ See also Jacques Verhaegen. La protection pénale contre 1'excés du pouvoir
ot 1o résistance 1égitime & 1'autorité (Bruxelles, Emile Bruylant, 1969).

68/ Alessandro Malinverni, "The abuse of public power" (general report of the
international Society of Social Defence to the Bellagio Interassociation Colloguim,

April 1980).
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in that t@ey use as a cost/benefit basis of assessment the balance of social harm
and good involved in the contested act(s) a socially relevant criterion. 69/

(b) Institutional organization

%Oh. The judiciary may foster (or fail to prevent) abuses of public power through
?he alternative use of the law”, interpreting existing provisions with a particular
bias, rather than objectively, as it should. Preferential treatment is a variant

of suc? distortion, as is selective leakage of information, which may in extreme
cases involve actual complicity. Special administrative courts or tribunals can

be gstablished to hear cases of alleged abuse on the part of public servants: these

bodies could be organized so as to be more informed and less expensive than regular
cogats, establishing their own rules of procedure, including the admission of
evidence.

105. The separation of powers allows for a system of checks and balances. The
preparatory meetings emphasized that the independence of the judiciary should be
guarant§ed 85 a normative constitutional provision, and that appropriate financial
and administrative dispositions should be made so that its impartiality might, in
fact, be assured. A necessary concomitant is an independent prosecuting authority
?r other kinds of prosecution free from political interference; there can alsc be the
1nstrumentali?y of the private or special prosecutor to pursue instances of alleged
abuse of public power. In some countries such prosecutors have been gppointed in

the wake of, or on suspicion of, abuses of public power and special legislation

for their prevention and control has been promulgated.

106. The preparatory meetings also stressed that a responsible and responsive
governmegt had to demonstrate its respect for fundamental human rights, including
inter alia, access to the judicial system with full enjoyment of due process and ’
observance of rights of arrested or detained persons before and during judicial

p?o?e?dlngs and after sentencing, as well as maintenance of the jurisdietion of
civilian courts.

107. ;n rural areas, there is significant scope for the operation of village
councils (for example, panchayats in India and barangay in the Philippines), which
breserve elements of the operation of customary justice and serve as mechani;ms to
promote the accountability of the local village leaders. The main principle in
the effectiveness of such institutions is that they permit change "from s
bureaucratic administration to democratic administration or rather an amalgam of
the two". 70/ The personal links and accessibility and flexibility of such

§2/ Thus, for instance, article 217 of the Polish Penal Code provides for
penalt}es in cases of mismanagement through failure to perform one's duties or
ex?e?dlng one's authority, in accordance with the seriousness of the harm caused:
cylglnal responsibility is however, precluded if the official has acted within tﬁe
llmlF of admissible risk, "especially when the possibility of an advantage
;gnsldirab%y exceeds the proba?ility that damage will result". &

zysztof Poklewski-Koziell. Paper prepar i i 1

oF Tmmets o it aoetel 48] prepared for the interregional meeting

70/ F. R. Dubhashi, Rural Development Administration in Indis (Bombay
Popu%ar Prakashan, 1970); see also University of London, Institute of Comm;nw 1th
Studies, "A revival of local government and administration: collected Semi .
Papers, 1978", and Local Government Reform: Analysis of Experience in s:leizd
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representatives permit them to be responsive to the people whom they serve and thus
give vitality to local govermment, which tends to be lost in the bureaucratic
process. Lessons are to be learned from this experience - not only for the
replication of such institutions elsewhere but also for improvement in the quality
of any local (or other) administration which risks becoming rigidified and thus
unresponsive to public needs.

(c) Other arrangements

108. Furthermore, special measures applicable to particular situations or
institutions, for example, prisons, should be taken. These should include

the periodical inspection, by an independent authority, of the institutions or
facilities used for the commitment or detention of offenders for any length of
time; their access to benevolent-voluntary associations or welfere organizations;
special publications such as newspaper articles on prison conditions: comparative
studies on the situation of those under preventive detention and other initiatives
aimed at furthering the observance of human rights.. In that connexion, it was
recommended that Member States should accept periodic visits of both regional and
international organizations, dedicated to the protection of human rights, and
facilitate the dissemination of information produced by these organizations.

109. Among the rights to be assured, is the right to medical examination by a
physician selected by the prisoner, and a psychiatrist, if the physician or other
professional so recommends. .There is also a need for an ombudsman, as well as for
mechanisms of judicial review or other means of hearing and redressing grievances,
including those of prisoners. T1/ In that connexion educational and training
programmes relating to human rights, with special emphasis on the United Nations
instruments and guide-lines referred to above, were deemed by the preparatory
meetings to be highly desirable.

110. As a strategy for overall control, it was emphasized that the abuse of public
power was more susceptible to control within national machinery when openness to
systems of inspection existed. A necessary means of ensuring such control and
openness is the principle of legality and accountability in the use of public power,
with constant scrutiny of the exercise of such power through publicity and efficient
systems of complaints, investigations, legal sanctions and disciplinary action in
cases of abuse.

(d) Preventive strategies

111. Increased accountability of the system would of itself serve as the most
effective preventive strategy for preventing abuses of public power. To be fully
effective, it requires informed and vigilant public opinion, linked by a common
concern for integrity in government and the preservation of basic citizen rights.
In this connexion, freedom of expression and association are of great importance.
In addition, public servants have a particular role to play in safeguarding values

71/ See, for erample, Stanley Anderson, "Ombudsmen and prisons in Scandinavia",
Nordisk Tidsskrift for Kriminalvidenskab, vol. 66, No. 3-4, 1978, pp. 211-246. See

also A/CONF.87/T. y
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together with other relevant international standards and norms, 73/ into the
domestic legislation and practice of Member States would contribute greatly to
the monitoring of abuses of public power related to infringements of human rights,
including torture, summary executions and disappearances of persons. The
Declaration on the Protection of All Persons from Being Subjected to Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, adopted by the Fifth
Congress, was approved by the General Assembly (resolution 3452 (XXX)). The
Assembly subsequently requested the Commission on Human Rights to draw up a draft
convention on the subject, to be finalized next year (see A/CONF.87/8, paras. 1k
and 15). The question of missing and disappeared persons was dealt with by the
Commission on Human Rights for the first time at its 1980 session, in pursuance
of General Assembly resolution 33/173 when it decided to establish a working group

to study the matter. Th/

116. The draft Code of Offences against the Peace and Security of Mankind, as
elaborated by the International Law Commission, deals with the most powerful
offenders and the most serious forms of crime. This question will be taken up at
the forthcoming session of the General Assembly which will decide on the future work
in this area (see General Assembliv resolution 33/97 and A/35/210). The preparatory
meetings urged that the matters envisaged by the Draft Code should be considered and
deemed its adoption crucial for the control of offenders currently beyond the reach
of the law. An international criminal code, with appropriate implementstion
mechanisms, 75/ operating under the jurisdiction of an international criminal

court, would, in the experts' view, sighificantly further efforts aimed at the
prevention, regulation and control of abuses of public power. The court would
operate not in conflict with, but as an alternative or supplement to, national
Judicial systems, particularly where the prosecution of powerful offenders might

be beyond the capacity and resources of developing countries.

117. International norms, codes of conduct, an international Jjurisdiction, regional
as well as national remedies for violations of human rights equivalent to criminal
conduct, ayre co-ordinates of a concerted strategy against abuses of publie power,
to be implemented with the co-operation of Member States. United Nations ,
guide~lines, minimum standards and codes, and other internationally accepted
instruments, such as the Code of Ethics for the Public Service, could serve as &

13/ See also, in this regard, "United Nations norms and guidelines in
criminal justice: from standard-setting to implementation" (A/CONF.87/8) and

General Assembly resolution 34/178 on the right to amparo, habeas corpus or other
legal remedies to the same effect.

T4/ Official Records of the Economic and Social Council, 1980, Supplement
No. 3 (E/1980/13), chap. I, decision 6; chap. VIII, paras. 194-221; and chap. XXVI,
resolution 20 (XXXVI).

75/ For a consideration of some of these issues, see also Otto Triffterer,
"Jurisdiction over States for crimes of State", in M. Cherif Bassiouni and
Ved P. Nanda, eds., Treatise on International Criminal Law, vol. II, Jurisdiction

and Co-operation (Springfield, lllinois, Thomas, 19(3), pp. 86-96.
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121. The idea that there are extremely serious breaches of international law, to

be characterized as international crimes, is now generally accepted. It has been
suggested that paragraph 2 of the draft Articles, specifying which are to be
considered “international crimes", should stipulate explicitly "that such a breach
of an international law obligation entails not only condemnation but also a concrete
reaction by the entire international community, since ... an international crime

is not only a violation of the interests of the State directly affected by the
crime, but ... affects the overall social interest of all States without

exception ... The aspirations of most of the international community are undeniably
directed towards the establishment of an international public order which should
ensure, first and foremost, peace, security and justice for all States"
(A/CN.4/328/A34.1) and all people. The International Law Commission has based

the legal grounds for State responsibility on “the binding nature of international
law; any breach of it thus suffices to render the offending entity responsible under
international law for acts of commission or omission, so that it may be required

to fulfil the obligation to make reparations" (see A/CN.4/328). 78/

(d)

122. A corollary of State responsibility for internationally wrongful acts would
thus be the principle of obligatory restitution to the victims of such acts. Vhile
considerable work has been done in the area of individual victimology, and many
countries have provisivns for compensation to individual victims of crimes, there
are as yet no institutionalized, internationally agreed principles for restitution
for the wrong done to groups of victims of abuses of public power in contravention
of international agreements (for example, the conventions on genocide, torture,
racial discrimination, apartheid etc.); these need to be elaborated. A precedent
already exists in the Wiedergutmachung policy adopted hy the Government of the
Federal Republic of Germany for restitution to viectims of Nazi persecution. This
policy could be extended and adapted, with appropriate international criteria and
guide-~lines, for implementation by willing States. 12/ It might serve not only to
redress past wrongs -~ to the extent to which this can be done - but also to

discourage future abuse.

Restitution to victims

123. In criminology the focus has often been on relatively circumscribed areas of
specialized concern. It is necessary that the issues of the day be analysed in

a wider perspective and further contributions made on such major questions as

those mentioned above. At the same time, statesmen and policy-makers in different
parts of the world, as well as international law experts, could profit considerably
fré& %the inclusion of criminological expertise in tackling some of the most
probliematic yet most important issues facing individual countries and their
peoples, as well as the international community as a whole.

Z§/ With reference to non-retributive penal sanctions, see also Triffterer,
op. cit.

79/ See Valter Schwarz, "On undoing national wrong"” (paper prepared for the
inter;géional meeting of experts on this topic) and Walter Schwarz,
Riickerstattung nach den Gesctzen der Allierten Méchte, vol. I in Series edited by
Walter Schwarz and the Mi..: ster of Finance of the Federal Republic of Germany,
entitled Die Wiedergutmachung Nazionalisozialistischen Unrechtes durch die
Bundesrepublik Deutschland (Munich, Beck, 19Tk).
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C. Collusion between the abuse of public and economic power

124, Collusion between economic and public power can promcte the abuses of both
and make them particularly difficult to control. Indeed, the pervasive and often
nefarious interfaces between them can generate complex and harmful configurations
whose web extends far into the various facets of national and international life.
The strategies of prevention and containment should be equally multi-faceted and
wide-ranging, cutting the lifeline of such collusion at vital points, and creating
a context where it cannot thrive.

125. In many instances, the holders of economic power also exercise public power.
Abuse by the one may therefore be inseparable from abuse by the other. This aspect
has been taken into account in both sections of the report on the abuse of public
and economic power. :

126. While collusive abuses of public and economic power have long existed, recent
startling instances in both developed and developing countries, reported in the
mass media, have attracted increased attention and generated calls for remedial
measures. This has sometimes led to legal action, and even legislation intended
to end the more flagrant types of such abuses. §9/

1. Bribery and corruption

127. Among the most noxious and pervasive forms of linkage between abuses of
economic and political power is the twin problem of bribery and corruption. Both
activities negatively affect the moral climate and endanger the development process,
particularly in developing countries. The experience of some countries points to
the prevalence of this form of abuse in its various manifestations at all levels
of the socio-political structure. Where extra-territorial agencies such as
transnational corporations have heen involved, this has generally been with the
more or less extensive collaboration of local officials. Bribery has even been
regarded as an established cost of doing business. Measures have recently been
adopted in various countries in the wake of major domestic or foreign payment
scandals, vhich have aroused widespread public reprobation, to prevent repetitions

§9/ See, for exmmple, J. Braithwaite, "Transnational corporations and
corruption: towards some international solutions", Internstional Journal of.
the Sociology of Law,.vol. T, No. 2, pp. 125-142 (May 1979). The United States
Ethics in Government Act of 1978 was enacted as a result of the Senate Watergate
Committee recommendations. A Public Integrity Section was established in the
Department of Justice and prosecution of corruption cases has been intensified
with reports issued on enforcement actions.

/e

=43-

of such abuse, 81/ Extreme penalties (for example, executions) have been applied in
some jurisdictions, due mainly to an escalation of frustration and public outrage in
the face of prolonged abuses of power and the non-enforcement or ineffectiveness of
existing laws. Although corruption is illegal in almost all countries and although
sincere efforts have been made to deal with the situation in many countries by
stepping up enforcement efforts, 82/ setting up investigative commissions and
initiating anti-corruption campaigns, these have often been ineffective and
insufficient to counter "the general belief that corruption is rampant and that it
is growing among higher officials, legislators and ministers". 83/ Experience has
shown that discrete measures taken in isolation against an endemic problem are not
likely to succeed and that they must be applied in a comprehensive form. Yet even
efforts to treat corruption in its wider, systemic matrix, have tended towards a
rather mechanistic econometric perspective, for example, in terms of the scarcity
caused by an imbalance between supply and demand, QE/ which does not take account

of the complex nature of human motivations. Perhaps a deeper appreciation is
offered by those who see the basic problem as the perceived unfairness of society
and uncertainty about developmental goals being pursued by the leaders. 85/

128, At the microlevel, there is a need for honest, energetic leadership in
government agencies, fewer bureaucratic procedures in the management of various
government activities, less discretion, disclosures of assets, and efforts to
inform the public. §§/ There is also a need for proper procedures for reporting
cases, incentives for the production of evidence, and the protection of persons
producing it, as well as those accused whose guilt has not been proved, However,

§;/ See also Neil H, Jacoby, Peter Nehemkis and Richsrd Eells, Bribery and
Extortion in World Business (New York and London, MacMillan, 1977);
Yerachmiel Kugel and Gladys W. Gruenberg, International Payoffs (Lexington,
Massachusetts, Lexington Books, 1977); and W. Michael Riesman, Folded Lies:
bribery, crusades and reforms (New York and London, Free Press, 1079). The United
States Foreign Corrupt Practices Act of 1977, which makes illicit payments a federal
offence, circumvents the problem of territoriality by providing for the prosecution
and punishment of acts committed outside United States territory. Similar Swedish
legislation came into force on 1 January 1978. However, it has been acknowledged
that the solution of the problem of bribery and corruption requires multilateral as
well as nationel action., See Samuel Dash, "Crime and the abuse of power: offences
and offenders beyond the reach of the law?" (paper prepared for the interregional
meeting on this topic).

82/ The Commissioner of the Independent Commission against Corruption in Hong
Kong in his annual report for 1979 notes that more people were charged in the courts
in 1979 than in any of the six years since the Commission was established and that
delay in trials has been reduced. Commission against Corruption (Hong Kong, 1980).

83/ V. N, Pillai, op. cit.

§E/ See, for example, Susan Rose-Ackermsn, Corruption: A Study in Political
Economy. (New York, Academic Press, 1978).

85/ See also A. T, Rafique Rahman, op. cit.

86/ T. R. Lyman, et al., Prevention, Detection and Correction of Corruption in
Local Government (Washington, DC), United States Government Printing Office,
Novenber 1978,
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a decrease in. lower or middle-level abuse is not sufficient if those who wield
pover are still often immune., TVhile this may be changing, accountability is not
yet properly institutionalized in most cases: built~in controls, an overseeing
watchdog agency, and citizen vigilance committees can be useful in this regard.
The integrity of those at the top can provide an example that will help to
upgrade the public service as a whole. 87/

129, At the transnational ievel, an Internatiocnal Agreement on Illicit Payments
has been developed by a working group of the Commission on Transnational

Corporations (see E/1979/104) but not yet adopted; further action is expected
to be taken towards this end. ‘

130. Other parameters of action can be useful as supplementary initiatives at
both the international and national levels. Thus, the preparatory meetings
recommended the wide dissemination of the Code of Ethics in the Public Service,
referred to above, and of standards prohibiting the use of public office for
self-interest or private gain or for giving improper preferential treatment to

any person or group, as well as to ensure that public resources are expended in an
effective and efficient manner. Bilateral or multilateral agreements were also
suggested for judicial co-operation, es was further international study of
corruption with a view to making inroads into it.

131. The collusive nature of corruption, particularly at high levels, is also
reflected in its reliance on both legitimate and illegitimate institutions such
as banks and organized crime. The "laundering" of illicit political campaign
funds through foreign banks is but one instance of such usage. The abuse of bank
secrecy laws to hide improperly acquired assets is another, but here the basic
problem seems to be that banks cannot be expected to investigate the manner in
which monies deposited with them were acquired. However, it may be useful to
establish international standards for the disclosure of assets secreted away in
foreign banks for the purpose of providing the affected countries some means by
which they may trace and recover such funds.

2. Organized crime

132. The tools of abuse implicit in economic criminal activity, such as the misuse
of the power inherent in the operation of banks and other financial institutions,
which can be used to cloak the origin and ownership of funds, make new interactions
possible between such activity and other criminal practices. Such linkages pose
special problems in the control of organized criminal activity within and between
States. These criminal activities involve the use of legitimate enterprises,
either directly or indirectly, in the furtherance of illegal practices. Many
well-intended legal prohibitions, for example, the prescription of prostitution,
drugs, gambling, alcohol etc., as well as other types of regulatory activities,
have been seen to become sources of enormous profit for those willing to violate
these prohibitions, for example, those involved in organized crime. Such persons
often manage to escape prosecution by developing and using connexions with
politicians and law enforcement officers.

87/ This point has been made by the President of Venezuela, in his proposed
programme, Luis Herrera, Mi Compromiso con Venezuela: Programa de Gobierno para

el Periodo 1979-198k, p, L3,
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133. Though "organized crime” is a phenomenon more endemic to certain developed
States, it is becoming more prevalent in some devzloping countries, interfering
with the regular distribution of goods (for example, by hijacking and piracy), and
causing increased concern. In some cases, special units have been established to
deal with the problem. 88/

13h4. As the dimensions of organized criminal activity expand, its participation
increases in traditional economic criminal practices, such as tax fraud, the use
of fictitious invoices and other false documents, the corruption of public
servants, the acquisition and control of financial institutions, and transnational
operations. The combinations and configurations of power abuse in organized

crime activities are thus among the most damaging and recalcitrant forms of
criminality. They can permeate virtually every sector of society, involving
networks of operatives including underworld figures (sometimes serving as "dummies',
middlemen or fronts in fictitious companies) and manufacturers, businessmen,
bankers, politicians, etc. with organized crime connexions. The devious and
wide-ranging activities of these perpetrators and methods for escaping and shifting
liability all too often enable them to elude the traditional mechanisms of
detection and control. 89/

135. Besides the organized crime problem in its narrower sense, the organizational
aspect of the abuse of economic/public power merits special attention. The
distinction between activity, criminal from its very origin, and that which

becomes deviant in the course of its normal operations, is important for

legislation and law enforcement. Vhile one is a predominantly illegitimate
organization, which penetrates into legitimate activities, the other is a
predominantly legitimate organization, which engages in illegitimate activities. 90/

136. More information is needed on the interfaces between legitimate and
illegitimate organizations and activities. The preparatory meetings suggested that
empirical work be done to reveal, for example, how organized crime functions,
including its monetary and societal effects, and the patterns of illegality,
including the roles of "neutral facilitators™ such as financial institutions and
the extensive links to corporate and government power. Money movements - both
domestic and transnational need to be exposed which further the objectives of

fﬁy See also James S. E. Opolot, "Organized crime in Africa" (paper prepared
for the Interregional meeting on this topic).

89/ See also Jean Cosson, "Abuse of economic and financial power",
Richard Rosenthal, 'Organized, economic and political crime: overlapping
perspectives” (papers prepared for the interregional meeting on this topic),
and Peter P. Lejins, "Gang and organized criminality”. Quaderni Rassegna di
Studi, Higher International Institute of Criminal Science, 1979.

90/ In some countries, the term "organized crime” is used to denote
organizational economic crime or so-called "criminal affairs'. See, for example,
A. Marek, "Organized criminality in Poland™, Quaderni Rassegna Penitenziari,
vol. II, 1979, pp. 322-328.
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(c) Development of standards, regulations and laws to permit greater control
over national and international banking transactions through required
documentation of holdings and transfers;

(d) Establishment and operation of information systems, documenting all
money flows and transactions by banking institutions;

(e) Formulation of rules and laws for the retention of banking records
relevant to the commission and investigation of economic crimes, and penalties
for the destruction of records comparable to penalties for offences which can be

concealed through the destruction of records;

(f)" Training programmes to inculcate ethical standards and values of social
responsibility.

139. Special measures are needed to prevent potential victimization of segments

of the population most apt to suffer from certain interfaces of abuses of economic

and of public power, such as migrant workers.

140. The preparatory meetings also stressed that active support should be given
for the deVelopment and maintenance of an independent press to uncover collusion
between public and private power, and that freedom of information acts should be
enacted to help reveal collusion between public and private officials. 92/

%

92/ The Bellagio colloquium suggested the promotion of laws to institutionalize
access to relevant information, such as, for example, the United States Freedom of
Informetion Act, and for the establishment of data banks on different kinds of abuse,
See also Aldo Loiodice, Information, banche di date e diritto all' informazione
(Milan, Giuffre, 1977), and Informazione e participazione nella societd tecnologica
(Reggio Calabria, Editori Meridionali Riuniti, 1978). This issue poses the problem

of privacy versus information needs.
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V. INFORMATION AND RESEARCH PROSPECTS

A, Availability of data

141, The development of more effective policies and measures to prevent and
control offences involving the abuse of power requires a knowledge of *their
extent, forms, trend and impact, as well as information on their perpetrators,
victims and dynamics. Yet efforts to develop a more scientific, empirical base
for action in this area are frought with difficulties, some of which have been
touched upon before. The limitations of traditional crime statistics, concerned
primarily with conventional crime, have been emphasized elsewhere, as has the
large "dark number" of undetected or unrecorded crimes (see also A/CONF.87/3).
Since many of the acts considered here are dealt with under civil or
administrative rather than criminal law, or are beyond the reach of law

(de jure or de facto), their identification is all the more difficult. The
fundamental methodological problem may, thus, lie in the actual detection and
prosecution of these offences, rather than the estimation of their "dark" or
"gilded" fipure as such. At the same time, the sophistication and elusivity

of many such acts (especially in the economic sphere) and their power base

(in the public sphere) lessens the chance of discovery and/or pursuit by an

official apparatus which may be no match for them, or not prepared to follow
them up.

142. The main problem, however, is in the nature of the power itself, which implies
the capacity to act in secrecy and thrives on ignorance. In areas such as
corruption or the violation of human rights, and at such levels as the
transnational one, to obtain valid, meaningful and comprehensive data is
particularly complicated. Where public abuses prevail, the resistance of those
in power usually presents an insurmountable block to relevant data collection.

It is to the credit of some non~governmental organizations that pertinent and
objectively treated information has been assembled and released. United Nations
initiatives have sometimes suffered from constraints imposed by political
decisions, and from limitations of the questionnaire method, which does not
necessarily ensure compliance with the request for information, or veracity.
Still, such efforts represent important beginnings: +their existence may serve to
discourage abuse. The determination of "consistent patterns of gross viclations
of human rights", for attention by the Commission on Human Rights, is another

step in subjecting abuses of public power to closer scrutiny and thus
increasing accountability.

143. The problem of the availability of data has various aspects. Even where

some kinds of information are available (for example, in the economic sphere),
they may be dispersed among different agencies and not generally accessible.

In several countries, special efforts have been made or are under way to improve
and systematize the information-gathering capability concerning white-collar crimes
in general, and corporate crime and corruption in particular. A government-funded
project has been concerned with the development of criteria for the selection of
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146, The meetings stressed the need for comparative data on legal prohibitions
affecting the powerful. For example, what mechanisms have been employed by
different countries at the central and local levels to monitor possible abuses
of public power and increase accountability in its exercise? What nations have
rules concerning the extra-territorial application of prohibitions against
bribing public officials? What countries prosecute anti-trust (cartel)
violations as criminal offences? What is the nature and stringency of controls
on pollution, consumer protection, industrial safety and the like in different
countries? The importance of the aggregation of these data was stressed since,
for example in economic offences, powerful trading partners can play off
differences in the regulatory stringency in various countries. International
information-gathering would permit the establishment of a meaningful data base
to aid in the formulation of appropriate measures of prevention and control. 97/

147. Tt was thus recommended that an appropriate mechanism should be established
at the international level for the collection, tabulation and interpretation of
information on illegal abuses of power, for example, on the cases treated by the
courts of each country, and the resulting court dispositions, which might
constitute a possible source of information about such illegal activities.
Consequently, it was felt that the national supreme courts could be invited to
report on the cases being heard, dividing data into cases dismissed or otherwise
disposed of prior to trial, and the disposition of those actually tried.

B. Research priorities

1L8. The problems inherent in the collection and analysis of data regarding
offences through the abuse of power make research in this sphere particularly
difficult. 2§/ Indeed, even in the more limited area of "white-collar crime",
few research studies have been done since that conducted by Sutherland in the
1940s. Those carried out have usually focused on a particular industry or
relatively narrow problem. Government and other funding has generally supported
studies on various aspects of traditional crimes, including the role of poverty
in their generation. With the rising public concern about business-related
crime and its linksges to the public sector, some studies with a broader
perspective have recently been undertaken.

T e

97/ The Latin American preparatory meeting, at the initiative of Cuba, called
for fggorts from countries of the region regarding the manifestations, gravity,
cost, trends and repercussions of the illicit activities of transnational
corporations during the preceding five-~year period, in order to warn other countries
of such-activities._and to devise effective means of eradicating them (A/CONF.8T/BP/3).

98/ See also Klaus Tiedemann, "The international situation of research and
legal reform work in the field of economic and business crime", International
Annals of Criminology, vol.lT, Nos. 1-2 (1978), and Marshall B. Clinard and
Peter C. Yemger, "Corporate crime: issues in research", Criminology,

vol. 16, No, 2 (August 1978).
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the United Kingdom. ;QQ/ Such studies can help to reveal the dynamics and trends,
the degree of recidivism of the offenders, and the effectiveness of the measures
employed as a means of prevention and control. In Italy, an investigation of
abuses of public power, using case studies, has recently been conducted as part of
the preparations for the Congress discussions on this agenda item. ;9&/ At the
same time, there is significant scope for quantitative, comparative studies of

abuses of both public and economic power.

154. The resistance of those abusing power to research, especially by outsiders,
has been a major problem also in producing meaningful research on abuses in the
criminal justice sector and its subsectors. The police, particularly, has in
many countries been relatively closed to research which could yield information

on the excessive use of force and thus help to "control the controllers". 105/

The gradual opening up of the agencies of control, such as the judiciary, to
investigations can be seen as an encouraging sign. ;Qé/ Subtle and ingenious

ways of overcoming resistance and gaining the necessary co~operation can help to
make further inroads in this respect. Where direct research is still not possible,
other methods, including retroactive research, personal memoirs (critically
assessed),investigative reporting and public opinion polls can be used. Progress
in this field is likely to be accelerated by a multidisciplinary approach
(including political science, economics, administrative and civil law, sociology
etc) and by the training of criminologists in researching abuses of power.

155. The transnational ramifications and interfaces of illegal abuses of power
have led to an increasingly international focus in research studies and to

103/ see, for example, V. C. Carson, "The other price of Britain's oil:
regulating safety on offshore oil installations in the British sector or the
North Sea" (paper presented to the Conference on White-Collar and Economic Crime,
State University College at Potsdam, New York, in February l980)§
Per Stangeland, "Controlling the oil industry" (Oslo, Institut for Kriminologi og
Strafferett, 1979) and Peter C. Yeager and Marshall B. Clinard, "Regulating
corporate behaviour: a case study", in Paul Bretingham and Jack Kress, eds.,
Structure, Law and Power: Essays in the Sociology of Law (Sage Research Progress

Series in Criminology, 1980).
104/ Alessandro Malinverni, op. cit.

105/ A number of reasons have been suggested for the paucity of research on
police crime and some fruitful approaches proposed by analysts deploring the
failure to conceptualize and research police crime as a serious problem, which
affects far more people, in more fundamental ways, than conventional criminal
activities, and urging research on police operations as-a prerequisite for their.
control (Richard L..Henshel, "Police crime as a neglected topic: analogies with
white-collar crime" (paper presented to the Corference on White-collar crime and
Economic Crime, State University College at Potsdaf1, New York, in February '1980)).

106/ Since the pioneering study of S. C. Versele on the motivation of judges,

at the start of the decade, the taboo seems to have been broken in the
francophone European countries, some 10 studies on the judiciary having appeared

in France alone.
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(d) In-depth studies of areas conducive to abuses of power, such as
prisons or police discretion;

(e) Studies of the psychology of power and its effects;

(f) Research on the purpetrators and victims of abuses of power and on
community attitudes to abuses of different kinds;

(g) Feasibility studies in areas of special concern;

(h) Efforts to determine the efficacy of the policies and programmes adopted,
using built-in evaluation schemes and cost-~benefit analysis.

158. Additional areas for study have recently been proposed by criminologists
concerned with some of these issues ;;g/ and will crystallize & relevant
knowledge develops and policy requirements are further defined. Empirical,
cross—cultural research will be essential in monitoring progress and providing
a scientific basis for future planning in this complex and wide-ranging problem

area.

VI, SUMMARY OF RECOMMENDATIONS

159. The overview of problem areas deriving from abuses of power of different
kinds has revealed pervasive needs at all levels and in most countries. The

. scope of such abuses is so vast because of prevailing realities and because
efforts to study and contain such abuses have hardly begun, both nationally and

internationally.

160. Incisive and urgent action is required if these abuses are not to be
perpetuated further and if they are not to continue to take their inexorable
toll on the development of countries and on the quality of life.

161. Some suggestions for action and research to be carried out with regard to
"gilded criminality" have been made in the various chapters of this paper, in
accordance with the recommendations of the preraratory meetings and relsted
initiatives.  These might serve as a basis for new national and international
strategies against abuses of economic and public power. New national and
international strategies are needed designed to foster progress in this field:
they should benefit greatly from the deliberations of the Congress.

162. The last preparatory meeting on this agenda item adopted a resolution
proposing some major elements of prospective zction, which is appended hereto.
It might provide the departure point for the recommendations on this topic,

110/ See, for example, Herbert Edelhertz, 'Development of a comprehensive
research program to cont&in white-collar crime" (Washington, D.C., United States.
Department of Justice, National Institute of Justice, 1979-80) regarding the
creation of models for the control of economic c¢crime arising out of transactions
between developed and developing countries, and of a systemic approach to

white~collar crime law enforcement.
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clarify?ng and integrating legal provisions and," where appropriate,
developing effective and flexible legal systems responsive to changing needs.

2. O?ganization of specialized, multi-disciplinary teams to aid in
detecting, investigating and prosecuting offences related to abuses of

power, so as -to ensure swifter and fairer justice;

3. Establishment of the principle of corporate criminal responsibility
to help determine criminal intent and responsibility, without precluding

individual liability for the acts committed.

L, A flexible and wide-ranging mix of sanctions for offenders of this
kind, using both innovative and conventional sanctions, which may be
warranted by the severity of the offence znd their possible deterrent value.

5. Prevention, involving, in some cases, structural reforms aimed at the
redistribution of power, but mainly seeking to increase the system's
legality, fairness and accountability to an informed and involved public.

6. Observance of human rights, with special attention to United Nations
princivles and instruments, defended by an independent judic'ary and
democratic process, with access by victims to channels of redress.

T. Efforts to make the public service more responsible, including the use
of codes of conduct, training initiatives, and ways of assuring sufficient

independence.

8. Special measures, including restitution to, and for the right_to initiate
criminal proceedings on behalf of, victims of crimes related to abuses of

power.

9. More adegquate and comprehensive information systems to correct the
present inadequacies in the information available in most countries on
offences related to abuses of power and their impact, and/or the lack of
co-ordination between the facilities capable of generating relevant data,

in particular:

(a)

Statistics on the incidence and prevalence of such offences and on
the nature and extent of their impact;

(b) Systems of social reporting to assess the nature and level of crimes
related to abuses of power, with standardization of offence types to permit

inter-country comparisons;
(¢c) Informetion on the methods used to commit such crimes, the degree
of harm caused, and the preventive measures regarded as particularly effective;

(4) New or special (including indirect) methods of information-
gathering as a basis for policy-making and planning in this field;
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(e) Independent audit procedures to assess such information systems,
which should provide for reporting to the public and other means of
ensuring accountability.

10. Action-oriented research on the forms, manifestations, modalities,
interfaces and trends of abuses of public and private power, with
empirically-based typologies of such acts and focus on strategies for

their prevention and control, geared to areas conducive to abuses of power, -
as well as community responses to abuses of different kinds.

B. Regional level

1. Comprehensive regional strategies for controlling illegasl abuses of
power, involving slso the regional Commissions and crime prevention
institutes in this effort, with special emphasis on the promotion of

common standards and approaches which would prevent powerful offenders from
profiting from legislative and other differences among various countries.

2. Practical collaboration between countries of the region in the detection
and pursuit of alleged perpetrators of crimes involving abuses of power,

and appropriate provisions for mutual judicial and administrative assistance
in such matters.

3. Regional training courses and workshops to develop specialized
multidisciplinary cadres to deal with various kinds of illegal abuses of
power and aid in preventing them, and to raise the quality of the public

service in the region, with appropriate training materials being developed
for this purpose.

L, Policy-oriented studies on the forms, trends and impact of such
offences, as well as measures (including model legislation) for their

prevention and control in the developmental context, with built-in
evaluation schemes.

5. Data-sharing and exchange arrangements with regard to offences related

to abuses of power, with the regional crime prevention institutes serving
as focal points.

C. International level

1. Technical assistance to requesting Governments to help formulate and
implement effective policies for preventing and controlling illegal wbuses
of power, and promotion of technical co-operation among developing countries

in -this_area, with feasibility studies to determine areas of greatest
potential impact.

)
soed

2 Interregional seminars, workshops and Efainiﬁ& courses in this sphere,
with the co-operation of interested Governments.
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Annex

RESOLUTION OF THE WORKING GROUP OF EXPERTS ON CRIME AND THE
ABUSE OF POWER

The Working Group of Experts on Crime and the Abuse of Power,

Considering that abuses of economic and public power cause great material and
social harm, undermine economic and social development, and impair the quality of
life of peoples throughout the world,

Recognizing that criminal justice systems in most countries are designed
primarily for the prevention and control of conventional forms of crime,

Fmphasizing the need for urgent and incisive action to prevent, deter and
control illegal abuses of economic and public power,wherever they may occur,
and to make criminal justice more responsive to contemporary needs and able to
cope more effectively with such abuses,

Resolves:

(a) That more effective strategies of prevention and control, nationally,
regionally and internationally, be developed to combat these abuses;

(b) That public awareness of the harmful consequences of these abuses be
increased;

(¢) That individual countries consider revising and implementing more fully
legal safeguards against such abuses;

(d) That research efforts and training programmes for criminal justice
officials be organized and co-ordinated at the regional level;

(e) That steps be taken to proscribe in the penal laws of countries the more
serious abuses where not already prohibited;

(f) That co-operative efforts be intensified among Member States to prevent
and control abuses involving action that may extend beyond national boundaries
and territorial jurisdictions;

(g) That the United Nations should assume a leadership role in gathering and

co-ordinating information and meking aveilable to all countries expert advice
pertaining to the nature and consequences of abuses of power.

Adopted at San José& on 9 May 1980
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