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Abstracts of papers and summaries of discussions were prepared by Richard
Van Duizend for the National Juvenile Justice Clearinghouse, a component of
the National Criminal Justice Reference Service (NCJRS), which also pre-
pared this microfilm edition of the Symposium proceedings. NCJRS is
operated for NIJJDF, the National Institute of Justice, and other agencies
of the U.S. Department of Justice by Aspen Systems Corporation, Rockville,
Maryland, whose work on this publication was performed under contracts J-
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sarily represent the official position or policies of the U.S. Department
of Justice.

The Office of Juvenile Justice and Delinquency Prevention reserves the
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ABOUT THE DESIGN QF THE MICROFICHE EDITION

The Final Report* of the National District Attorneys Association's
Juvenile Justice Standards Symposium Project consisted of the Parts
I and II which appear in this edition, a Part III which included
author abstracts of the 16 position papers and summaries of the
Symposium discussion which followed their presentation, plus Part
IV, Conclusion. Sixteen appendixes, lettered A through P, contained
the texts of the position papers. A transcript of the discussions
was also prepared but was not a part of the Final Report.

The National Institute for Juvenile Justice and Delinquency Preven-
tion discovered that references to the various sets of standards
being discussed were not entirely consistent in their usage among
the various consultants. Further, NIJJDP determined that abstracts
from a single source, rather than those prepared in the various
styles of the 16 consultants, might better give the flavor of the
Symposium to users who had not attended it. Accordingly, NIJJDP's
National Juvenile Justice Clearinghouse** gsecured the services of
Richard van Duizend, J.D., former Director of NIJJDP's Standards
Program, to edit the papers for consistency of references only and
also to write new abstracts and summaries.

In order to gather more closely together the material associated
with each of the 16 Symposium topics, this present compilation takes
the following sequence:

Prefatory material

Part I, Objective, from the Final Report

Part II, Methodology, from the Final Report

Part IV, Conclusion.

For each of the 16 topic areas,

—-Mr. Van Duizend's abstract and summary of comments

-~-Text of the position paper (as edited by Mr. Van
Duizend for consistency of references only)

—-—Transcript of discussion.

Some scholars or practitioners may be led to access these fiche
through having seen the Final Report or some of the Symposium
papers referenced in other publications. In order to facilitate
locating passages thus referenced elsewhere, the pagination of the
original has been maintained where legible. But in order to
facilitate use of the Table of Contents and referencing from this
present compilation, we have added in heavy numerals, at the bottom

* Copyright © 1979 National District Attorneys Association. The
Office of Juvenile Justice and Delinquency Prevention, U.S. Depart-
ment of Justice, reserves the right to reproduce, publish, trans-
late, or otherwise use, and to authorize others to publish or use,
all or any part of the copyrighted material contained in this
publication.

**The Juvenile Justice Clearinghouse is a component of the National
Criminal Justice Reference Service.
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PREFACE

Child abuse and neglect as well as juvenile delinquency are serious problems
confronting our society. It is well documented that these activities are
often interrelated and can lead to even more serious breaches of societal
rules. Juvenile laws must be molded to break the cycle of crime. This can
be done through the modification of the juvenile justice system to provide
swift and sure response to misbehavior in a way that makes offenders respect
the system. Professionalizing the system through standardization can effec~-
tively achieve this goal. Toward that end this project was conceived and
carried out. We hope it may prove useful to those presently contemplating
codification or revision of juvenile statutes.

The National District Attorneys Association is pleased to present this
compilation of the works of experts analyzing various proposed Juvenile
Justice Standards. Presently, juvenile laws are as disparate as the myriad
jurisdictions within the United States. Practices and procedures as well as
rights afforded to juveniles differ among these jurisdictions. It is hoped
that this work will lead to the improvement of areas of juvenile law that
have been shown to be inadequate.

We express our sincere appreciation to the co-sponsoring organizations that
made this project a success. Their participation provided views from many
different perspectives and resulted in extremely high quality discussion.
Additionally, we thank the Law Enforcement Assistance Administration,
Office of Juvenile Justice and Delinquency Prevention, for funding this re-
warding project which should provide impetus to juvenile justice reform.

Patrick F. Healy
Executive Director
National District Attorneys Association
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FOREWORD

The development of standards for the administration of juvenile justice
has had a long and productive history to date. The Office of Juvenile Justice
and Delinquency Prevention (0JJDP) has provided substantial support to various
national commissions and committees, including the IJA/ABA Juvenile Justice
Standards Project, in their efforts to develop comprehensive standards to im-—
prove the fairness and effectiveness of the juvenile justice system., We
are keenly interested in their successful implementation. The three sets of
standards discussed at the Juvenile Justice Standards Symposium offered the
groundwork for constructive change. Indeed, the purpose of the '"standards
movement' has been to stimulate change and to provide guidance in the resolu-
tion of critical issues now facing the juvenile justice system.

The IJA/ABA Standards have been in the forefront, However, the Task Force
on Juvenile Justice and Delinquency Prevention and The National Advisory Com-
mittee Standards, which followed, have contributed to the movement. As this
Symposium clearly demonstrated, although there is diversity among specific
approaches taken by the various groups, more notable is their substantial
agreement with the basic principles underlying the specific recommendations
of the IJA/ABA Standards.

I am encouraged by the initiative taken by several states which have
adopted changes—-either through amendments to or major revisions of their
juvenile codes—-~which reflect many of the basic principles common to all
three sets of standards. Of particular note are the states of Washington,
Maine, Wisconsin, West Virginia, Virginia, Utah, California, Florida,
Pennsylvania and Georgia, Other states are actively considering legislative
changes based on their own commissions' and committees' review and endorse-
ment of the important concepts embodied in the Standards.

As an iterative process, the cycle of standards development, adoption,
implementation, assessment and revision must proceed through their forma-
tive stages if we are to learn how best to improve our current system,
sustain those improvements and continue this process. With the development
phase nearly complete, leaving only the completion of the NAC Standards, it
is critical that the nationwide adoption and implementation phases proceed
without further delay in order to maintain the momentum exhibited by the
states in improving their juvenile justice systems. Pursuant to OJJDP's
legislative mandate to develop and encourage the implementation of national
standards, we intend to begin our own process o0f endorsement of particular
standards for implementation consistent with the Juvenile Justice and
Delinquency Prevention Act of 1974, as amended. As this particular project
recognizes, and experience dictates, the participation of professional or-
ganizations in this overall process has been and will continue to be es-
sential to our success in carrying the process forward.

John M, Rector, Administrator
Office of Juvenile Justice and
Delinquency Prevention
January 1980
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FINAL REPORT

JUVENILE JUSTICE STANDARDS SYMPOSIUM PROJECT
OF

THE NATIONAL DISTRICT ATTORNEYS ASSOCIATION
I

OBJECTIVE

The objective of the Juvenile Justice Standards Symposium Project has bteen.
to engage representatives from four national professional organizations in the
identification, analysis and discussion of approximately sixteen critical is-
sues addressed by the three sets of national standards dealing with reform of
the juvenile justice system. The three sets of standards are those of the IJA/
ABA Juvenile Justice Standards Project (hereinafter referred to as IJA/ABA
Standards) ; The Natiomal Advisory Committee on Criminal Justice Standards and
Goals Task Force on Juvenile Justice and Delinquency Prevention (hereinafter
referred to as the Task Force Standards); and the Natiocnal Advisory Committee
for Juvenile Justice and Delinquency Prevention (hereinafter referred to as
NAC Standards). The latter standards were promulgated to implement the
Juvenile Justice and Delinquency Prevention Act of 1974 as administered by the
Office of Juvenile Justice and Delinquency Prevention, National Institute for
Juvenile Justice and Delinquency Prevention, United States Department of
Justice. Although the Task Force had been established by the Law Enforcement
Assistance Administration even before passage of the JJDP Act of 1974, the
work of the Task Force continued with OJJDP funds, and OJJDP was one of the
principal funding sources for the IJA/ABA Juvenile Justice Standards Project.

In pursuing its objective, the Juvenile Justice Standards Symposium Pro- v
jer: commissioned four consultants from each of the following national or-—
ga,- zations to prepare position papers on the 16 critical issues addressed by
ali three sets of standards. These organizations are: The National District
Attorneys Association; The National Council of Juvenile and Family Court
Judges; The Judicial Administration Division of the American Bar Association;
and The National Legal Aid and Defender Association.

After the preparation of position papers on specific topics by the individ-v
ual consultants, a three day symposium was held on November 30-December 2,
1978 for oral presentations by the consultants and discussion and rebuttals
from other consultants, The involvement of these four national organizations
in a structuted situation was intended to provide an articulate, reasoned
analysis of the issues from different perspectives within the juvenile justice
system by professionals familiar with current juvenile law practice and pro-
cedures., The symposium proceedings, including the position papers, responses,
and the discussion at the symposium itself, are compiled herewith and published
for nationwide dissemination by the United States Department of Justice, Law
Enforcement Assistance Administration, Office of Juvenile Justice and Delinquency
Prevention, National Institute for Juvenile Justice and Delinquency Prevention.
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This Final Report has been prepared with the hope that it will be help-
ful to those professionals, and others, who are presently concerned with
the various juvenile justice standards, particularly in their evaluation of
the issues underlying these standards. By virtue of this Project an exhaus-
tive consideration of all three sets of standards has now been accomplished
by a national body of experts representing the major professional groups
involved in juvenile justice, and it is hoped that their work will be help-
ful to those considering adoption and implementation of the various standards.

II
METHODOLOGY

The Juvenile Justice Standards Symposium Project had its genesis in late
1977. The Project was formulated as a vehicle that would be useful in eval-
uating the three existing sets of national standards in order to determine
areas of critical “nterface, and to evaluate the recommendations of the stan
dards. Of course, many of these recommendations portend sweeping changes in
the juvenile justice system as we have known it.

It was felt that there was a need to clarify the basic principles under-
pinning all three projects and to clarify some of the confusion that existed
because of duplication in some topic areas of the three sets of standards.
This duplication and commonality was, to some extent, unavoidable. The IJA/
ABA project commenced its work in 1971. The Task Force was formed in 1975,
and the National Advisory Committee was appointed in March, 1975 with its
first meeting in the summer of 1975.

Many of the reporters, drafting committee personnel, and consultants who
worked on the IJA/ABA Standards, also contributed to the other two sets of
standards. In fact, some of the IJA/ABA Standards were adopted by the other
standard-setting groups without substantial changes. Some of the standards
overlap and there are conflicts between several of the standards, although
there is only one conflict between the basic principles of the IJA/ABA Stan-
dards and the basic principles of the other two standard projects, specifically,
the recommendation of the IJA/ABA project that status offenses be removed from
the jurisdiction of the juvenile court.

The Project commenced on July 1, 1978, and terminated on March 31, 1979.




Initial activity included the identification of coordinators from each of

the sponsoring organizations.

National District Attorneys Association
666 Lake Shore Drive, Suite 1432
Chicago, Illinois 60611

American Bar Association
Judicial Administration Division
1155 East 60th Street

Chicago, Illinois 60637

National Council of Juvenile And

Family Court Judges
P.0. Box 8978 (University of Nevada)

Reno, Nevada 89507

National Legal Aid and Defender
Association

2100 M Street, N.W.

Washington, D.C. 20037

These coordinators are:

Anne Thompson, Prosecutor,
Mercer County, New Jersey
Chairperson of the National
District Attorneys Association
Juvenile Justice Standards
Committee

Hon. Wilfred W. Nurenburger,
Juvenile Court Judge,

Lincoln, Nebraska

Member, IJA/ABA Joint Commission
on Juvenile Justice Standards

Thomas Vereb,
Associated Legal Officer,
National Center for Juvenile Studies

Michael J. Dale,
Assistant Director,
National Center for Youth Law

These coordinators solicited from their membership suggestions and re-

commendations for consultants and topicg to be considered.

The consultants,

as noted, were to prepare a position paper and an oral presentation for the

three~day Symposium.

This Final Report from the Project includes the posi-

tion paper of each consultant, the record of the discussion, comments, and
rebuttals at the Symposium. The position papers are contained in. an addendum.

The topics and consultants for this project are as follows:

NATIONAL DISTRICT ATTORNEYS ASSOCIATION

Topic

Waiver of Jurisdiction

Interim Status Pertaining to Abuse
And Neglect and Non-Criminal Misbehavior

Consultant

Helen E, Szabo
Deputy Attorney General
State of New Jersey

Robert E., Rounds

Assistant District Attorney
San Diego County

San Diego, Califormnia

sy

il

AR T

s ot gyt

b et S,
i i

s s e o, S -

Role of the Prosecuting Attorney

Intake And Diversion

JUDICIAL ADMINISTRATION DIVISION OF

Elizabeth Bridges

Assistant District Attorney
Harris County

Houston, Texas

Kenneth M. Siegel

Chief of Policy and Program
Development,

Genesee County Prosecutor's
Office, Flint, Michigan

THE AMERICAN BAR ASSOCIATION

Topic

Adjudication, with focus upon Plea
Negotiations

Court Organization

Right of Counsel in Delinquency
Proceedings

Termination of Parental Rights'

Consultant

Charles Z. Smith

Professor of Law

University of Washington

Seattle, Washington

Member, IJA/ABA Joint Commission on
Juvenile Justice Standards

Hon. Robert T. Cattle, Jr.

Judge, County Division

Seward, Nebraska

Chairperson of the National
Conference of Special Court Judges,
Juvenile Justice Standards Committee

Hon. William Fort

Senior Judge, Oregon Court of Appeal;
Member, IJA/ABA Joint Commission

on Juvenile Justice Standards

Hon.Orman W." Ketcham

Senior Staff Attorney,

National Center for State Courts
Williamsburg, Virginia

NATIONAL COUNCIL OF JUVENILE AND FAMILY COURT JUDGES

Topic

Proportionality And Determinate
Sentencing

Consultant

Hon. Lindsay G. Arthur

Juvenile Court Judge,

Minneapolis, Minnesota

President Elect, National Council
of Juvenile angd Family Court Judges



Jurisdiction Over Abuse And Hon. Eugene A. Moore

Neglect Judge of Probate
Pontiac, Michigan
Vice-President, National Council
of Juvenile and Family Court Judges

Records And Confidentiality Hon. James J. Delaney

Juvenile Court Judge
Brighton, Colorado

Right to Jury Trial And Public Trial Hon. Edward J. McLaughlin

Administrative Judge
Onondaga County Family Court
Syracuse, New York

NATIONAL LEGAL AID AND DEFENDER ASSOCIATION

Topic Consultant
Pre~Trial Detention in Delinquency Jane M. Sufian
Cases Staff Attorney

The Legal Aid Society
Juvenile Rights Division
Brooklyn, New York

Rights of Minors in Non-Delinquent Gabe Kaimowitz

Settings Senior Attorney
Michigan Legal Services
Detroit, Michigan

Court Services——Whether Court Should Brent D. Hege
Be Responsible for Probation Staff Attorney

and Detention Youth Law Center of Polk County, Inc.
Des Moines, Iowa

Jurisdiction of Court Over Non- Patricia Connell,
Criminal Misbehavior (Status Offenders) Staff Attorney

National Center for Youth Law
St. Louis, Missouri

Considering the broad range of organizations, consultant viewpoints and
topics considered by the Juvenile Justice Standards Symposium Project, it can
now be said that all of the important issues that cut across the three sets of
standards and, in particular, the issues addressed by the IJA/ABA Juvenile

Justice Standards, have been addressed, debated, and sifted through by a national
body of experts.

ITI

ABSTRACTS OF CONSULTANT PAPERS AND COMMENTS AND
DISCUSSION AT THE JUVENILE JUSTICE STANDARDS SYMPOSIUM

(Here followed, in the original Final Report, the author abstracts
and summaries which have been replaced in this compilation by Mr. Van Duizend's.)
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SECTION IV OF FINAL REPORT: = CONCLUSION

It was not the intention of this 3 i i
preject, or its funding source (the United
States Department of Justice, Office of Juvenile Justice

tion, Nati?nal Institute for Juvenile Justice and Delinquency Prevention) to
reach spgc1fic conclusions or formulate specific recommendations with respect to
any or all of the three sets of national standards dealt with by the Project.
Rather, the purpose was simply to bring together consultants representing a
broad spectrum of professional groups--judges, prosecutors, law professors and
qefense attorneys—~to consider and discuss the treatment of the sixteen critical
issues found in all three sets of standards and to measure the potential impact
of the various standards upon the juvenile justice system, if implemented.

and Delinquency Preven-

Thus , this Project has not produced specific recommendations for adoption
ame?dment or change in any of the standards, although individual consultants and’
t?elr organizations they represent may wish to do so. This Final Report has com-
bined the work product of the Project, consisting of the consultant papers, the
proceedings of the Symposium, and formal comments and rebuttals of the con;ultants,
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and made this work product available to all interested persons, agencies and or-
ganizations for their consideration and utilization in any manner that seems ap-
propriate to them.

It should be realized that the Project has accomplished at least one goal
that has been in the forefront in the discussion by others of the three sets of
standards, and in particular, the TJA/ABA Juvenile Justice Standards. It has
now brought together the widest range of national experts feasible to discuss
and consider the relevant issues. In this sense the Project caps many months—-
and, indeed, many years——of discussion and debate on the various standards. I£f
there is any consensus at all that can be gleaned from the proceedings of the
Symposium itself, it is that the time has arrived for serious consideration of
implementation of all three sets of standards, as may be most appropriate for
the states and jurisdictions.

The proceedings of this project have also made clear that there are many
fundamental points of agreement between the three sets of standards. These
include endorsement of the concept of determinate sentencing, the need for
limits to judicial discretion within the juvenile justice system, the need for
accountability of juveniles for their actions in a manner different from the
once prevailing philosophy, and the meed for accountability by all decision-
makers within the system. Whether the points of agreement outnumber the points
of disagreement, quantitatively and qualitatively, is open to debate. For ex-
ample, Barbara D. Flicker, writing in the Volume, Standards For Juvenile
Justice: A Summary And Analysis, Institute of Judicial Administration/American
Bar Association, Juvenile Justice Standards Project (1977) stated:

Although many of the standards do coinecide, the departures are
significant. Delinquency prevention, except as . an ultimate and
greatly cherished consequence of providing voluntary services and of
an effective juvenile justice system, is not one of the permissible
criteria for decision making in the IJA/ABA standards because of the
project's policy of rejecting the reliability of predictive behavior
judgmerits, Other standards projects oppose the JJSP positions on
proportionality in sanctions and removal of status offenses from the
jurisdiction of the court; such projects gencrally place greater em-
phasis on rehabilitative and treatment goals from JJSP.

The point is, however, that although the three sets of standards contain
differences in the resolution of the issues raised in the sixteen topic areas
considered by the Project, the differences can, and undoubtedly will, be re-
solved by the individual states and jurisdictions through their legislative
bodies and administrative decision-makers to meet their own particular needs.
While specific approaches vary, the underlying principles are not greatly dis-
similar. This is illustrated by a consideration of the ten underlying princi-
ples found in the IJA/ABA Juvenile Justice Standards (see Flicker, supra
at p.22). All three sets of standards support the following principles in-
herent in the IJA/ABA Standards, with the exception of principle No. 4:

46—
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L ’ 1. Proportionality in sanctions for juvenile offenders based
i on the seriousness of the offense committed, and not merely the

court's view of the juvenile's needs, should replace vague and
subjective criteria.

2. Sentences or dispositions should be determinate.

3. The least restrictive alternative should be the choice
of decision makers for intervention in the lives of juveniles
and their families.

4. Noncriminal misbehavior (status offenses, PINS) should
be removed from juvenile court jurisdiction.

5. Visbility and accountability of decision making should
replace closed proceedings and unrestrained official discretion.

ke A A e - sonaimasge et
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6. There should be a right to counsel for all affected in-
[ terests at all crucial stages of the proceeding.

. e
i

7. Juveniles should have the right to decide on actions af-
fecting their lives and freedom, unless they are found incapable
of making reasoned decisions.

8. The role of parents in juvenile prcceedings should be re-
defined with particular attention to possible conflicts between
the interests of parent and child.

9. Limitations should be imposed on detention, treatment, or
other intervention prior to adjudication and disposition.

10. Strict criteria should be established for waiver of juve-

nile court jurisdiction to regulate transfer of juveniles to adult
criminal court.

e R

With respect to principle No. 4, only the IJA/ABA Juvenile Justice Stan-
dards Project has called for the outright elimination for status offenses
from the jurisdiction of the juvenile court.
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A. JURISDICTION AND RELATED ISSUES

1. Court Organization -- The issue Consultant
of specialized courts versus Hon. Robert J. Cattle, Jr.
courts of general jurisdiction

ABSTRACT OF PAPER

In this paper, Judge Cattle questions not only the recommenda-
tions of the standards, but their basis and motives as well. He
suggests that they are being used as a vehicle for inducing ''massive
changes in the social system," and that the standards suffer from lack
of input by professionals actively engaged in the juvenile justice sys-
tem. The discussion of the standards is set in the context of Judge
Cattle's view equating:

... [Tihe state with the family.... [TThe
rules [should be set] at the same or a similar
level to the one we use every day ... in bringing
up our own children to adulthood.... The 7rules
for juveniles must be designed to be the same for-
mat as the’ laws for adults and further designed not
as parallel lines but as lines which will ultimately
converge and coincide at the magic point we axrbi-
trarily determinc to be the gate to adulthcod.

The recommendations of the three sets of standards regarding
establishment of a family court as part of the highest court of general
jurisdiction, the qualifications of the judges for that court, and their
optimal term of service on the family court bench, are outlined and
analyzed. Judge Cattle questions the wisdom of tampering with the “‘umn-
seemly but functicnal" variety of juvenile court structures and juris-
dictional boundaries that have developed in accordance with the differing
political, financial, and philosophical factors and general court or-
ganization of each state. Questioned alsc is the need to assign all
legal matters concerning families to a single court.

Little thought seems to be given to the
fact that this will fragmentize the older
divisions of the law and create new problems
of determining jurisdictional boundaries and
to the analogous question of whether we consider
it desirable to redivide the entire legal sys-
tems and re-orient, the court jurisdictions on
this concept. Should all questions affecting
corporations, whether criminal or civil in
nature, whether they involve franchises or
contracts, etc., bpe solved in a separate
corporation court?
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He suggests that the list of qualifications set forth in the IJA/ABA
standards is too lengthy and unrealistic, and conflicts with their
recommendation that judges be assigned to the family, court bench for
cnly one year terms. In this regard he finds the recommendations
and the tone of the Task Force and National Advisory Committee re-
commendations more acceptable.

Although Judge Cattle indicates that many of the changes ad-
vocated by the standards appear to be unnecessary, he urges the crea-
tion of an age of majority effective nationwide.

It would be well ... if we bowed to the
facts of life and established a practical age
as a universal compromise throughout the social
and legal structure with full realization that
this would be only a necessary norm to enable
society to function.

SUMMARY OF COMMENTS

Four themes marked the discussion. First, Judge Arthur, seconded
many of the points made in the paper, particularly those favoring the
current nonuniform pattern of juvenile court organization and jurisdic-
tion, the provision by the courts of 'unequal rights and extra protec-
tion" to children, the retention of the juvenile court's authority
over both criminal and noncriminal misbehavior, and the dismissal of
the recommended standards as products of academics in ivory towers.

Second, Judge Cattle was asked to clarify his views. Specifically,
Mr. Dale inquired whether he felt that standards regarding judicial
qualifications ought to be included in the proposed volumes. In re-
sponse Judge Cattle indicated that long lists and rhetorical commentary

were unnecessary, but that '"all of us ought to have these qualifications."

Then Judge Fort asked for his views on whether probation and detention
services should be under the control of the juvenile court or an execu-
tive department. Judge Cattle replied that placing these functions in
a "traditionally apathetic" executive department "is nothing short of
destruction of the ... Juvenile Court."

Third, a number of speakers questioned Judge Cattle's defense
of current juvenile court organization and practices. For example,
Judge McLaughlin observed that there is significant public dissatis-
faction with the juvenile court and that the courts wewve being asked
after 85 years to rejustify their existence. Mr. Hege commented on
the '"absence of any evidence that the Juvenile Court has been able to
socialize children'" and on the need to look at the.juvenile <ourt as
a court, not a social agency.

10




The fourth and final theme was a defense of the standards and
the process for developing them. Professor Smith pointed out that the
drafting committee for the IJA/ABA volume of standards on court or-
ganization included 9 judges, 2 former judges and only 2 law profes-

'sors, and that the reporter for the volume was a former juvenile

court judge. He noted that the IJA/ABA Joint Commission itself in-
cluded several judges and that:

The ultimate document as it is presented
... represents, in a large sense, a synthesis
and perhaps to some extent a compromise of
varying points of view.

Ms. Connell suggested that the standards, rather than seeking to de-
stroy the juvenile court, are trying to provide a set of more realistic
expectations to the court and the public by focusing resources on the
more serious problems and seeking '"to do a better job with those young

people.™
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1. ©PREFACE
Alice folded her hands, and began:-

"You are old, Father, William," the young man said,
"And your hair has become very white;

And yet you incessantly stand on your head-
Do you think, at your age, it is right?"

"In my youth," Father William replied to his son,
"I feared it might injure the brain;

But, now that I'm perfectly sure I have none,
Why, I do it again and again."

hhkhkhhihhk

"That is not said right," said the Caterpillar.

"Not quite right, I'm afraid," said Alice, timidly:
"some of the words have got altered." :

"It igs wrong from beginning to end," said the
Caterpillar decidedly, and there was silence for
some minutes.

~Advice from a Caterpillar
Alice in Wonderland-
Lewis Carroll

As a preface to my presentation, I wish to commend the National District
Attorneys Association for suggesting a symposium which would bring together
diverse elements of the juvenile justice field to discuss the three leading
standards proposals. And even though it will result in little more than another
flurry of paper, it contains about the only germ of reason apparent in the whole
affair. It is the sort of thing that should have been set up a year ago.
Scheduled, as it is, so late in the game, it can have little or no effect on
the proposed consideration by the American Bar Association of - one particular set
of standards in February. Since any set of standards adopted by ABA will auto-
matically become the dominant one in its effect on legislation by the States,
this comparison provides too little much too late. Since funding worthwhile
projects is a slow and cumbersome process at best, this cannot be laid at their
door. Nor can they be faulted for the rather 'strange" delay in implementing
the grant for this particular project which had resulted in so inhibiting the
development and exposure of the theme that it ceases to be an effective element
in ABA discussions and in its telescoping the working lead into so brief a period
that it has practically precluded '"non-professional" participation in its
development. It is fortunate for judicial representation that the National
Council of Juvenile and Family Court Judges had a bit of a head start on the
judges from general or limited trial jurisdiction outside that organization.

13
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I find it just a bit disturbing that such vast sums of money are made
available from public coffers earmarked for the general improvement of juvenile
justice, and that their disbursement is substantially effected and controlled by
groups in the same government who have their own private brand of patent
medicine to cure all the ills of man and beast and who use such funds to
advocate and promote their medicine. 1 suggest that this thought be kept in
mind as you study and compare the several proposed standards.

Through all of the proposals before us for study and comparison runs one
dominant thread-—the total reform of society. Juvenile law is used as the
vehicle for massive changes in not merely our judicial system but our social
system and the shape of government itself. The program is so substantial and
all pervasive that it is difficult for the average mind to comprehend its
ramifications. What seems to be a simple section devoted to judicial structure
when viewed alone becomes a cog wheel in a machine devoted to much broader
designs when viewed in conjunction with the rest of the proposals.

We are not in fact studying minor adjustments in a legal system and
concerned only with improving juvenile justice delivery, but are confronted
with a major restructuring of legal machinery to bolster and support a brave
new world.

II. PROLOGUE -- HISTORICAL BACKGROUND

It is difficult nowadays to conceive that at least prior to the mid 1800's
an imbecile and a child as well as a woman were largely considered as
"incompetents'" and outside the protection of the normal courts of law. They were
"wards of the State" or chattels of the male "head of the family." In the long
history of English legal development, it was only the Chancery or equity courts
that were concerned with these rather attractive portions of the human race.

Even then it was concern for property rights rather than human rights that
interested the Chancery Court. The concerns were largely limited to the orderly
passing of accumulated property, both real and personal, to succeeding
generations. The premier rights of first-born sons, the secondary rights of
later male offspring, and what to do with a childless man or a man who sired only
females, were matters of grave concern because of the sacred precepts of property.

The mental or economic "incompetent,' or "incompetent" by reason of age or
sex; did occasionally touch the conscience of the trustees of public authority
by reason of the Church's involvement in government and organized religion's
inability to completely explain them away without grave doctrinal conflicts. So
developed the theory of parens patriae making these neglected souls the
peripheral responsibility of the King or State on grounds of Christian charity.
The ladies, bless them, managed to hang on by thelr own "inherent powers' and did
reasonably well for themselves until "modern thought" made them realize they
should be doing even better. However, if you were a female child born in poverty,
or lacking full mental capacity, you were better off leaving this world, and the
sooner the better.

The improvement in comrunications and the spread of more broadly based
education permitted the proponents of a more enlightened point of view to realize
the luxury of a growing audience and thus were able to reach more and more
elements of an expanding democratic consciousness and raise the concept of human
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verities to challenge a reluctant Church and an indifferent State. With the
increase in public awareness came the first small waves of "salvation' by
private groups who conceined themselves with the saving of poor souls and
helpless infants,

Early in the 19th century, urban development as a result of the Industrial
Revolution confined large numbers of people in a close environment and the
individual problems were pressed together and became too large to be ignored.
With urbanization, poverty and a cash-oriented society came a diminished family
cohesiveness and a community anonymity that bred increased crime and this in
turn triggered public concern. The children of the urban poor were seen as
exposed to sin and corruption. They were children ''who are destitute of proper
parental care, wandering about the streets, committing mischief, and growing up
in mendicancy, ignorance, idleness and vice.'"l Besides they tended to disturb
the sensibilities of the ''good citizens' by their rude importunities and their
tendency to pick pockets and steal the property of the more fortunmate. This
had to be taken care of said the City Fathers and State Legislators. And so

it all began.

Throughout the subsequent growth of juvenile justice procedures and vehicles,
their development has been hampered by the ambivalence of social attitudes.
There has been a constant tug of war between the certain knowledge that children
are not yet adults and have not matured to the point that they can reasonably
be expected to adhere to an established moral code and bear the full consequences
of their acts and the realization that juvenile behavior without restraint and
training can result in the development of amoral attitudes which will result in
serious damage to society as represented by the State.

The "experts' and '"theorists' have vacillated from social rehabilitation
and welfare of the child themes to social control and welfare of the State
theorles depending on their own personal background, orientation and need for

establishing scholarly reputations.

I find the following language in Sarri and Hasenfeld's study fairly well
covers the current situation in juvenile justice as I understand it, though I
do not necessarily subscribe to other expressions and conclusions by the authors.

The "in'" concepts in social welfare and criminal justice
programming are decriminalization, diversion, deinstitutilon-
alization, and deterrence. At all levels of society there

are increasing efforts to decriminalize a variety of behaviors
including the use of drugs, sexual relationships between
consenting persons, gambling, and status offenses of juveniles.
In addition there are efforts to divert large numbers of
persons from full criminal justice processing to voluntary
community agencies. Deinstitutionalization has been linked
to diversion policy but goes beyond it into the area of
community-based placement of many categories of persons
formerly placed in institutions.

1. Chicago, Illinois; Ordinance, 1855, quoted in Fox, Juvenile Justice

Reform: An Historical Perspective, 22 Stan. L. Rev. 1187, 1208 (1970).
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Deterrence is now also receiving renewed attention because
research findings are consistently revealing that legal
processing and sanctions do not have a deterrent effect

on subsequent criminal behavior.

Past decisions resulted in an expansion of the juvenile
justice system with the expectation threat of

coercive control would induce greater law-abiding behavior
in youth. The continued increase in juvenile crime suggests
rather clearly that the desired results were not achieved.

Why do juvenile courts receive such a large proportion of
"juvenile nuisances" for handling? The juvenile court's
broad yet vague mandate over many juvenile problems enables
it to become a "safety valve" for youth service agencies
(excluding, of course, public correctional agencies) and
parents. In particular, youth service agencies that want
to protect their own domain, select the youth they wish to
serve, reduce failures, and rid themselves of uncooperative
youth find the juvenile court a convenient agent to handle
their "unwanteds.'" Once these referrals are made to the
court, youth service agencies and parﬁnts can wash their
hands of responsibility to the youth.

A major latent consequence of this role of the juvenile court is to reduce
the pressure on youth service agencies, such as schools, child and family service
agencies, employment services and mental health programs to respond more
effectively to adolescence-related problems. Thus, for example, when children
fail in school and officially defined as delinquent because of behavior
frequently resultant from such failure (i1.e., truancy, incorrigibility), the
schools are relieved from having to deal with the very causes of failure.

”'Much as I tend to agree with foregoing recitation of horrors and conflicts
of "ivory tower opinions" inherent in the current juvenile justice picture, it
is a little difficult for me to follow the rather twisted logic through which.
the authors, Yeheskel Hasenfeld and Rosemary Sarri, arrived at a conclusion
which ascribes ail the failures of soclety, duly catalogued, to the juvenile
court and advocating, as a cure-all, a drastic reduction in juvenile court
jurisdiction, transfer of all status offenses to the very child welfare or youth
service agencies they have just castigated. Then they proceed to advise: "The
critical role for the juvenile court is to ensure that these agenciles provide
the services needed by these youth...."® How? By taking away what little power
the courts may now have to require it.

2. R. Sarri and Y. Hasenfeld ce? i

and the Loy, o1t Gavey. » Brought to Justice? Juveniles, The Courts,
. Id., at 218.

. Id., at 213,

Id., at 213.

. Id., at 216.
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This society faces serlious problems for its youth, including declining
educatienal performance, increasing delinquency, family dissolution and
inadequate parenting, increasing mental illness, high levels of substance
abuse, and serious unemployment for at least one~third of young adults. These
problems are further compounded by the fact that between now and the mid-1980's
there will be a disproportionately large percentage of the population in the
age group from 12 to 25. It is expected that the youth bulge in the age
structure will begin to dissipate by 1990; therefore .¢ is important that long-
range policy decisions be made with this demographic pattern in mind. Otherwise,

we may have_to undo in the 1990's inappropriate social structures created in
the 1970's.

I can wholeheartedly agree with this entire assessment with the possible
exception of the optimistic view of 1990. The solution-~destroy or hog-tie the
only social agency trying to do its job as best it can in an Alice-in-Wonderland
atmosphere. It is this type of dichotomy that permeates most of the academic
assessments of juvenile justice problems. The juvenile court 1s a dismal
failure because all other agencies and society itself are failures. How do we
cure the faillures of society and all other agencies? Very simple. Destroy the
obvious villain, the juvenile court. The public, which always prefers nice and
neat rules for everyone except themselves, has therefore become totally
confused. The practising bar has largely remained aloof from this time
consuming and relatively unprofitable field of the law. The Courts themselves
have overpersonalized the delivery of juvenile justice since they have until
recently been outside the mainstream of legal thought and usually quite
bewildered by their role as mediators between opposing social concepts, referees
in educational, social welfare and family disputes, and lacking legal guidelines,
structural ability and recognized public image. They have had to do the best
they can in a world where they have become the scapegoat for all the social ills.
of an unrestrained and self-indulgent society where increased population, public

mobillity and urbanization have increased the friction points beyond a tolerable
level.

IIT. SIGNIFICANCE ~- NEED FOR ORGANIZATION

One of the early considerations when discussing justice should be the
delivery format for the services contemplated. Historically it had been the
last item on the experts' list of importance. As a result, we have developed
over recent years an experimental hodge-podge of justice theories and thrown
them broadcast at a fragmented court system that has been as diverse as fifty
sovereign states could make it. When in even more recent times the legal
pundits turned their combined talents to Court Organization, with a view to
making the legal system more orderly and uniform throughout the United States
and in order to hopefully make it a more efficient structure to deliver
ultimate justice to the general public, they largely dignored the hybrid and
somewhat alien growth which had haphazardly developed in a little-~known or
often ignored oxbow in the stream of court development—-the Juvenile Court.

7. Id., at 217.
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Since juvenile jurisdiction has become so lately a part of legal and
political thought, it would seem that with all the models available in
criminal, civil and probate law there would have been no difficulty at all with
organizing and establishing a juvenile court. But this would assume that we
had some organization and standardization in those fields—-and we had none.
Even these ancient areas of the law were operating with overlapping juris-
dictions springing from city, county, and state diversities arising out of
political struggles between exponents of centralized and decentralized
theories of government. In each of the fifty states the conflict took
different forms arising out of differences in political history, population
growth, economic bases, cultural background, etc. Juvenile courts were
established at various times as "additional" courts or "special" courts or as
additional or special appendages to the regularly-established courts whatever
they happened to be. They therefore inherited all of the problems of the

older courts plus the additional problems that arose out of different needs
and uncertain concepts.

Separate juvenile courts generally developed in areas of greater
population where the volume of cases made the need more apparent and more
economically feasible. They were municipal, county wide or State courts
depending on how they happened. In other areas, juvenile cases were handled
on the criminal docket but with relaxed procedures, primarily in rural aveas.

In some they were offshoots of family law divisions.

Where juvenlile court divisions grew out of family law they were a part
of the court level that spawned them, normally the general jurisdiction
courts. Elsewhere they were usually relegated to courts of limited juris-
diction because the general trial courts didn't want to be bothered.

An example of the thought process of the "thinkers'" who are so articulate
in the juvenile justice field, the topic of court organization and adminis-
tration by whatever label they choose to put on it, seems to occupy their
rinds very little. In each of the three proposals we are considering the
subject is considered largely as an afterthought. Yet it is just possible
that the lack of an organized and standardized court delivery system and
administrative methodology has tended to have as much of an effect on juvenile
theory and philosophy as vice versa. Whether the chicken came before the egg
or whether it was theother way around is not a part of my presentation.

Initially the functions of the juvenile court as seen by its protagonists
affected the organization of that court. The over-paternalistic concept
probably encouraged separate courts more than any other type, but as long as
they were left alone they were happy. '"The function of the proceedings was to
diagnose the child's condition and to prescribe for his needs—-not to judge
liis acts and decide his rights."® The three landmark cases in the Supreme

8. U.S. Dept. of Justice, Law Enforcement Assistance Administration

Prosecution in the Juvenile Courts: Guidelines for the Future, 5 (monograph
1973).
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Court: Kent v. United States, 383,U.S. 541 (1966) In re Gault, 387 U.S. 1
(1967), and McKeilver v. Pemnsylvania, 402 U.S. 528 (1971), changed all that.
"The essential thrust of Gault was that greater procedural formality in
juvenile courts was needed in order to safeguard the constitutional rights
of juvenile litigants.'” The McKeiver case, in refusing the right to a jury
trial, said, in effect, thus far and no farther.

The Supreme Court seems therefore to say, and I think rightly, that
children are immature adults and cannot reasonably be expected to adhere to
the established moral and legal codes and cannot justly be required to bear
full responsibility for their acts, yet their attitudes must be developed so
that they are ready to assume full responsibility at a predetermined and
established point in their lives. And further that without a graduated series
of restraints and progressively greater requirements for accountability they
may well become a danger to society. This is true "sarens patriae' doctrine
in its best sense. It equates the state with the family and sets the rules at
the same or a similar level to the one we use every day or attempt to use in
bringing up our own children to adulthood. The only real difference is that
the family is an amorphous and highly individualized social structure while
the state, dealing with all people, must of necessity maintain some rigidity
of structural form and develop rules and regulations which can be applied
across the board with as near a fair and equal impact as may be devised.

Just as in the family scene, children must be recognized as individuals
and given full protection in all fundamental areas, but need not necessarily
be accorded all the rights and constitutional protections provided for
reasoning and experienced adults with concurrent requirements for full
responsibility. Since they cannot be expected to pay the price, they should
not be entitled to all the rights and privileges afforded adults, but they
must be adequately prepared for this state of affairs.

The rules for juveniles must be designed to the same basic format as
laws for adults and further designed not as parallel lines, but as lines which
will ultimately converge and coincide at the magic point we arbitrarily
determine to be the gate to adulthood. It would seem then that the forum
for juvenile justice and the format of its delivery should be designed with
the adult court and adult laws as a model so that the transition may take
place naturally and there is no need to get excited at necessary varlances so
long as they are designed with the above purpose in mind.

In the IJA/ABA Standardsi0 this recognition of a minor's passage through

9. Id., at 6.
10. fﬁégitute of Judicial Administration/American Bar Association, Joint
Commission (IJA/ABA), Standards Relating to Court Organization and Administra-
tion, (Tenative Draft 1977), (hereinafter LJA/ABA Court Organization) .
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youth to maturity and the coming of inevitable adulthood is acknowledged by
granting him or her almost complete freedom to err in any way individual

fancy takes them and virtually removes all protections generally accorded.

All this is on the assumption that "all men are created equal" whether they be
two years old or ninety and on the principle that the government should not
meddle with the natural family. They accord the school a larger role in the
child's development. They presume that the school will not act arbitrarily or
exceed its authority and that the "matural family" still exists in its
traditional form and with its traditional concerns. These are fairly broad

assumptions as any judge who deals with children, their parents and their
schools on a daily basis well knows.

This same philosophy removes all the protections provided for status
offenders instead of improving their delivery and the exercise of judicial
restraint. It removes from court jurisdiction conduct not cognizable by the
adult court ag a crime or one that is consensual in its nature. These are areas
which might be properly taken care of within the "family" if their naive concepts
of the modern family were sustainable.

At the heart of the Standards, then, is the recognition that
the child must have support in his gradual passage towards
adulthood. They seek to accomplish this by granting the
juvenile the full rights of an adult when his interests are
jeopardized by state action, and by providing him with
supportive structures when necessary. There is yet a third way
in which the Standards encourage the development of the child.
During the period of youth, children must be given "breathing
space' to experiment with different life styles and modes_of
expression in the attempt to define their own identities.

License to prey upon others and freedom to be preyed upon. A juvenile
court in all too many cases is the only restraint on the license and the only
protection with any authority that the child has. And to perform this function
the Court must have control over areas which parental authority has abandoned.

This slender volume of the IJA/ABA Standards relating to Court Organization
and Administration represents the Courts. It is on the back of this scrawny
camel that they propose to carry all the wealth and dreams of fabled Samarkand.
It is the vehicle that is supposed to carry the contents of the remaining
twenty-two volumes. I think it is indicative of the importance the designers
of the new world to come place on the courts of law. It is also prophetic of

the role the courts are expected to play in the social reform and governmental
reconstruction which the authors hopefully anticipate.

While the NAC and Task Force Standards do not go so far as the IJA/ABA
Standards in encouraging the delivery of status offenders to the tender mercies
of social welfare organizations without a thought of the protection rules of law
provide, they do encourage and recommend a system that will allow the juvenile
to be overpowered by concerns for the custodial rights of battling parents, and

11. Kaufman, Protecting the Rights of Minors: On Juvenile Autonomy and
the Limits of Law, 52 N.Y.U.L. Rev. 1015, 1029 (1978).
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the drainage of needed resources to pursue and punisn non-cooperative husbands
and fathers. They would not dilute the delivery of desperatedly needed services
by pitting the child against the executive department of corrections primarily
concerned with adult criminal punishment and the building of institutions of
controlgand they do not advocate abandoning the child to a wasteland where he
or she must stand alone against the temptations of an ever earlier stage of
puberty or to make.personal decisions on the risks of drug experimentation
without guidance or restraint, but they would adopt a more relaxed position on
court responsibility in these areas by placing the child in community welfare
control retaining only some inchoate rights in terminal cases.

IV. COMPARATIVE ANALYSIS

All three of the standards under consideration have taken the position that
juvenile matters should be considered only by courts at the highest level of
general trial jurisdiction. This recommendation has been based on a feeling
that these courts provided a higher quality of justice. They cite competitive
judicial salaries, better judicial facilities, more prestige, ability of such a
court to attract more competent jurists, more substantial credibility as courts
of original jurisdiction and better appeal processing. The same general posi-
tion is taken on whether the juvenile court should be a separate court or
a division of the genmeral trial court. All three have recomme.. ed that juvenile
matters be considered by a division of the general trial court vather than by
a separate juvenile court. The basis appears to be efficient and effective
administration and consolidated resources. All three standards agree on a
family court structure rather than the more limited concept of a court dealing
only with juvenile delinquency, status offenses and dependency and neglect.

From wnat statistical information is presented in Xolume III, of the Task Force's
Comparative Analysis of Standards and State Practices,l it would appear that the
positions taken by all three of the studied standards as to court organization for
juvenile courts are not universally recognized by the fifty states of the Union.

On the proposition that juvenile matters should be handled at the highest
general trial court level, only 25 states, including the District of Columbia,
seem to concur. In the remaining 26 states there is a wide variety of opinion
expressed. According to the above authority, in some 13 states the juvenile
court is a part of the Inferior Court structure and in the remaining 13 there
is a combination of formats. I note here that they have misconstrued the
gituation in my native state of Nebraska by placing our juvenile courts solely
at the Inferior Court level. As a matter of fact it is a wild combination where
the general trial court and the lower level County Court have concurrent juris-
diction in delinquency matters, the lower level County Court has original and

12. National Task Force to Develop Standards and Goals on Juvenile Justice
and Delinquency Prevention, Analyses of Standards and State Practices: Court
Structure, Non Judicial Personnel, and Juvenile Records: A Comparative (hereinafter

Comparative Analysis).
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egclgsive jurisdiction in all other areas and, in the three heavily urban juris-
d%ctlons, the Separate Juvenile Court has total jurisdiction at a co—equalJlevel
with the trial courts of general jurisdiction. Historically the general trial
court rarely exercises its concurrent jurisdiction.

In Qrder te further refine and support placement of normal juvenile justice
matters in a court of general trial jurisdiction, all three of the studied
standardg adopt a position calling for the juvenile court operation as a part
of a faylly court, but they differ in the precise method by which this is to be
a?compllshedh Generally they seem to feel that all family related problems
?1ght best be handled in a single cohesive unit. This rationale contends that
1t.w091d eli@inate the specialized and compartmentalized court systems now
§x1st1ng, eliminate duplication of effort in working out the total family issues
involved, and would consolidate resources. They advocate changing the focus
from the juvenile to the family.

Fromlghe Comparative Analysis of Standards and State Practices referred
to'abovez we find an overwhelming political antagonism or indifference to
this p981tion. Only four state jurisdictions, including the District of
Columblé presently have a totally integrated family court, one state incorporates
all family related problems in a family court except divorce, and forty-six
prescribe the handling of strictly traditional juvenile matters such as

deligquency, non-criminal acts, and dependent/neglected children within the
confines of a juvenile court.

fami As a part and parcel of the organization of courts dealing with juvenile or
amily matter§, the qualification and assignment, to include tenure, of judges
to perform this servica must necessarily be considered.

'T@e TJA/ABA Standards (2.1) opt for a family court judge with the basic
qualifications of a trial court judge, such as a law degree and membership in
the State Bar, and elaborate and detailed special qualifications. 4 The Task
Forc§ Standards (8.4) are roughly similar, but somewhat less detailed as to
special qualifications. The National Advisory Committee Standards (3.122)
agree in general, but take no stand on special qualificatioms. .

13. Id.
14. IJA{ABA, Court Organization, Supra note 10, -at standaird 2.1
15. National Advisory Committee on Criminal Justice Standards and Goals,

Report of the Task Force on Juvenile Justice i
and Delinquency Pr i
8.4 (1976), (hereinafter Task Force. ! y Frevention, standard

16. National Advisory Committee for Juvenile J i i

. : ustice and Delinquency Preventi
Repo?t of the Alesory Committee to the Administrator on Standards for tﬁe Aclminis?-n
tratlonvof Juvgnlle Justice, Standards, 3.122 (1976) (hereinafter, NAC).
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The several states generally agree that family and juvenile court judges
must be an attorney. Forty states, including the District of Columbia, hold to
this requirement. Five states call for them to be attorneys or persons with
prior judicial experience. One requires that such judge must be knowledgeable
about family and child problems, and five states have no qualifications at all.

In the related matter of assignment of judges and their. tenure, there is
some diversity in the approach. The TJA/ABA Standards (2.1) support assignment
by chief trial judge on a modified rotation system,_one year with no longer
than two additional years on renewal of assignment. The reasons advanced are
"judge shopping," if the period is too brief or rotation too rapid. Long assignments
raise their fears concerning stagnation and departmental isolation. They further
advocate prescribed and regular intervals in rotation. They are more worried
about "one-man empires" than any other consideration. The NAC Standards (3.122)
suggest a minimum of two years and a maximum of four consecutive years.18 They
advocate a middle ground. The Task Force Standards (8.4) recommend permanent
assignments and emphasize the specialized experience required by the duty and
the length of time it takes to acquire it.19 There appears to be little or no
data on state practices.

V. PHILOSOPHICAI, BASIS AND IMPLICATIONS

We are confronted at the outset with a variance of philosophical attitudes
which complicates the formation of a uniform structural organization for a model
juvenile court. Each body of thought compartmentalizes its position relative to
the juvenile and virtually ignores the juvenile's orientation as a part of the
entire structure of the law and society. Generally, little consideration is
given to the fact that children have a way of "growing up" and becoming adults
in a political sense with statutory boundary lines, whether the line of demar-
cation is 18, 19, or 21 years of age. In other words, and depending on the
political framework in each state, at a legally established age each juvenile
willy-nilly becomes an adult and subject to adult sanctions.

As an aside, it would seem to be obvious that the age of maturity in a
political sense is an arbitrary omne assigned to fix and stabilize economic and
political frames of reference -and only secondarily is concerned with an adap-
tation to a social framework.' The purpose is to facilitate the mechanical
operation of the State and the economic soeiety. In order to establish it, the
physical and mental age of maturity of the citizen had to be considered. Since
the physical and mental maturity of a human being is a variable, it was necessary
also to consider social maturity as well as the possibility of economic inde-
pendence. All of these are variables depending on the individual and his
physical, educational and economic growth and emotional maturity. The selected
age in each political subdivision is arrived at by a consensus opinion and this
is established at the whim of the general population at a given time.

17. TJA/ABA, Gourt Organization, Supra note 10, at Standard 2.1
18. NAC Supra note 16, at Standard 3.122.
19. Task Force Supra note 15, at Standard 8.4.
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Juvenile authorities attempt to base their theories on emotional maturity
but are forced to adapt this to the political age of maturity which can be a ’
tQtally different age. It would be well, therefore, if we bowed to the facts of
llf? and established a practical age as a universal compromise throughout the
social and legal structure with full realization that this would be only a
necessary norm to enable society to function. And since any such norm is
arbitrary in any case, let there be a norm that is applied in all areas. It

Any system of law or caste which must differentiate in the treatment and
statu§ of those above and below the line must be aware that all of those helow
the line will automatically cross over sooner or later and design social activit
and legal sanctions to function with that in mind. It would seem reasonable g
the%efore that we worry less about form and more about substance and build on
basics rather than seizing on the popular concept of the moment in determining
the way Fo go. Each theory should be tested against those basics rather than
Fhe catch-words. The question is therefore how do we organize the juvenile court
in any given political context to best deliver the universal elements of justice
to a group who have not yet matured sufficiently in body, mind and spirit to be

subject to adult rules of behavior, but most of whom will do so within a
predictable span of time.

. Each of the three standards under consideration has assumed from the
beglnning that the juvenile court must necessarily function within a single-~tier
trial court. It is true that the American Bar Association has decreed a singie-
court concept in its standard on Court Organization.20 "The Court. of original
proceedings should be organized as a single court."?l In the commentary a
nu@ber of reasons are cited such as administrative efficiency, elimination of
unjust and embarrassing discrepancies in the disposition of cases, elimination
of ag alleged exclusion of inferior courts from participation in the concerns of
t?e judiciary as a whole and consequent insulation from the influence and
direction of the courts of general trial and appellate jurisdiction.  The
§ta?dard maintains that such a structure makes possible a more efficient use of
judicial manpower and they emphasize that "it can reduce or eliminate the

Fraqition of second class justice that is associated with courts of inferior
jurisdiction."

. Tbe Comge?tary for section 1.12a goes on to say, however, that this
inclusive original proceeding does not embrace all adjudicative proceedings
such as those conducted before administrative boards and agencies, so it does }

20. American Bar Association , Standards of Judicial Administration: Court
Organization, Standard 1.12 (Approved Draft 1974 ), (hereinafter ABA, Judicial
Administration). .

21. Id.

22. Id.
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make exceptions and is mot totally monolithic.23 Most important it also says:

Yet these steps can be taken, and many of the advantages of a
unified trial court realized, without complete merger having
been accomplished. Thus, it is possible in a two-level court
system to formulate integrated court rules and administrative
policies, to establish a single administrative office to serve
all trial court levels, to select a single presiding judge having
general supervisory responsibility for all trial court levels, and
to integrate financial administration through a single budget,
disbursement, ard accounting process. Adoption of such measures
could at the same time improve the efficiency of a two—-level
system and facilitate eventual merger of all trial courts into

a single system.2

It is apparent therefore that the ABA standard has set up an 'ideal" in
the black letter material but has based it on the reasons given in the commen-
tary. It also admits that most of the needs cited can be taken care of in
another type of system. It would seem to follow also that the '"tradition of
second class justice' can be wiped out in the same manner and perhaps it can
finally be realized that the phrase "inferior jurisdiction" should be read as
originally intended with the Latin meaning, not the one we peasants have given
it. There is no reason to believe that the other weaknesses of '"local courts

of limited jurisdiction" camnot be given the cure outside the single-tier system.

In other words, let us concentrate on the improvements that need to be made
to upgrade the delivery of justice at all levels rather than concentrate on the
single catch phrase, single-tier trial court. And we can then think about
juvenile courts within a context that concentrates on improving the delivery
of basic juvenile justice without limiting ourselves to a straight-jacket even

though such a jacket may prove to be most attractive and suitable in some if
not all situations.

The IJA/ABA Standards suggest in their commentary that:

...family court division judges should have demonstrated
spec-al interest in the social and legal problems of
children, youth and families; should possess special
sensitivity toward minority groups who may come before
the court; and should have an appreciation of divergent
life styles. Judges with rigid moral standards, who are
prone to excessive moralizing, should not be assigned to
the division. A basic knowledge of sociology, psychology,
psychiatry, children and their wide ranges of behavior,
and the "community" are further desirable qualifications,
"along with thé capability of evaluating the testimony of
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children and of expert witnesses concerning children.

The ability to listen to and communicate with children
and families is critical.

The judge should have not only an interest in the work of
the division, but also experience gained in the other
divisions~-civil, criminal and probate.

Except for some gratuitous language such as "Judges with rigid moral
standards, who are prone to excessive moralizing..."2§ the above requirements
for a juvenile judge are almost identical with the requirements for every
judge with the caveat that I can think of no "judges" in recorded history who
ever met this standard or closely approached it. The experience requirements
seem to imply that a juvenile judge of necessity must be a "grey beard" with
long service in the Court system. Indeed, such varied experience is helpful
but as a requirement it would bar the service of many able jurists. Such ’

expe?iegce can, however, be gained by practical work in the practice of law
and it 1s a valuable asset to any juvenile judge. ’

. .In fact the above statement points out most forecibly that juvenile
justice is only a part of the entire framework of the law and must be .
developed and dispensed with that overriding thought in mind.

But, if we are to take the IJA/ABA Standards at their 'word on qualifi-
cat%ons, how can we square this with their paranoia as to abbreviated terms of
assignment to prevent a situation which may breed "empire building'? If the
area of juvenile law is as conmplex and sensitive as they indicate and if the
field requires the god~like attributes they set out in section 2.1, how do
they propose tc satisfy all this within the limitations of one-year assign-—
ments renewed no more than twice? They fall into the same trap as the ABA
Standards of Judicial Administration, Trial Courts.27 In order to destroy the
Rogey?an, we will conveniently forget our solemn pronouncements on the joys of
stability and efficiency through specialization" and the other qualifications
which cannot possibly be acquired during arbitrary short-term assignments.

simemzir the words of a popular song which states you can't have one without
he other.

. The twin problems of qualifications and tenure can and will be solved in
time within the framework of the total legal system by compromise or by

ignoring the whole thing. They will not distort the natural evolution of
legal concepts.

The "family court'" proposal, like the "single-tier court," is one which
can distort orderly development. In the hands of zealous advocates who are
prone to forget all else but theilr pet project, the idea ignores the fact that
we are all of one house. It tends to focus on the destruction of basic sub-

gg. %iA/ABA Court Organization, Supra note 10, at Standard 2.1.
27. ABA

ABA, Judicial :‘Administration, Supra note 20.
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divisions of law without considering the further implications. It encourages
indulgence in the thrills of building a brave new world in the midst of the
old one without considering the effect on the older established community and
the inevitable and cumulative deterioration of the community which must result.

The "family court" doctrine which is espoused by all three of the stan-
dards being discussed is largely predicated on a philosophy whose focal point
is the family rather than the individual child. It is based on the belief
that all legal actions concerning children are normally interrelated with
family situations and that all family~type actions directly affect the child.
They propose to consolidate jurisdiction over matters such as divorce, child
custody, paternity, inter-family assaults, guardianships, mental illness,
offenses against children and civil commitments of family members in one neat
bundle with traditional juvenile matters. They suggest that this will cure
current problems of lack of communication between conrts of varied jurisdiction,
avoid needlessly upsetting and confusing the lives of families by requiring

them to appear in separate courts and increase the court's influence over the
total family environment.

Little thought seems to he given to the fact that this will fragmentize
the older divisions of the law and create new problems of determining juris-—
dictional boundaries and to the analagous question of whether we consider it
desirable to redivide the entire legal system and re-orient the court juris-—
dictions on this new concept. Should all questions affecting corporations,
whether criminal cr civil in nature, whether they involve franchises or
contracts, etc., be solved in a separate corporation court? Should all
questions involving governmental subdivisions be lumped in a separate forum?
Should we further split the traditional functions of a probate court by
distinguishing guardianships of minors from other guardianships? What about
trusts for minors? Shall we fragmentize civil jurisdiction by segregating
therefrom civil actions involving minors and the financial responsibility of
parents for the torts of their children? There are a great many similar
questions that arise and are not considered. Juvenile jurisdiction can be
supported for a variety of reasons, but can further artificial compartmental
divisions be equally well supported and where does the process end?

With the above questions regarding the sanctity of the dominant themes of
single~tier and family courts being raised but not settled, I think we are
still some distance from a workable juvenile standards solution if we insist
on devising them to fit those broad assumptions. In the area of court
organization relating to juveniles, and adopting for the moment the two

"immutable" concepts, the sounder positions would appear to be contained in
the NAC Standards and NAC Task Force Standards.

Given the inviolabillity of the primary assumptions, inclusion of the
juvenile court in the trial court as a separate division offers more pluses
than a separate juvenile court. Such organizational treatment would permit
rotation of judicial personnel in the degree determined optimal; best permit
the aequiring and utilization of those judicial qualities deemed necessary
for a complete juvenile judge; consolidate persomnnel and resources; and
provide a means to end the isolation inherent in a separate juvenile court
and permit a natural interchange of common legal ideas and concepts.
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There is yet a third "immutable principle" which does not appear in the
sections on Court Organization, but which substantially affects it. The new
doctrine of determinate sentencing, designed to cure all the evils of disparate
sentences, is apparently to be applied in all its artificial rigidity to the
juvenile structure. Under the basic assumptions that all crimes of petit
larceny, or those bearing any other label, are alike, and that all persons who
commit guch a petit larceny, or any other ldentified offense, are as similar
as two peas in a pod, each category having the same motivations and whose
punishment will have identical effects on the offender and on society, a
mathematically precilse series of formulae have been designed for punishments

which will replace most judicial discretion and remove a large part of the
necessity for judges.

Since a major portion of the science or art of judging, whatever your
personal preferences in terminology may be, is traditionally concerned with the
problem of punishment, there will no longer need to he much attention given to
this area and all the worry over the type of person who is to be chosen for a
judge, his temperament and experience, and concerns about his tenure in office
are so much dry wind sweeping monotonously across an empty prairie. Since
the crime of petit larceny now has its own neat little box, there will be no
further need for high-priced judges with interminable qualifications to make
determinations. We can easily employ two equally high-priced technicians
skilled in computer analysils to replace each judge who can scientifically
select the appropriate factors disclosed by the adjudication and the other
limited factors permitted to be considered such as prior record, etc., and
apply the infallible magic formula to them, insert them in the pre-programmed

computer and Voila! out will come justice in a tidy package with no loose ends
to unravel.

There is therefore really no necessity for the scholarly dissertations
on qualification and tenure and all three standards may be reduced accordingly.
Even the concerns about '"family courts' and the "status'" of the juvenile court
annd the structural problems of a division of the general trial court as opposed
to a separate juvenile court lose much of thelr significance. As long as we
can design an endless series of conveyor belts efficiently connecting automatic
processing stations monitored by machine clinicians which light up appropriately
when a child displays the proper characteristics for that station, all the
problems can be solved clinically and scientifically by non-court agencies. We
can forget all the varlable human factors inherent in courts and judges making
them prone to err and hire a body of skilled technicians in white laboratory
jackets, provide them with an automatic supply of pre-fabricated foster homes,
half-way houses, limited term detention centers to be provided by social
agencies, which have been unable to supply them for the courts, and turn them
loose to punch the buttons from nine to five with compensatory time for overtime.

VI. CONCLUSION

The question that keeps bothering me is whether any volume on Organization
in Juvenile Justice Standards is required at all. Perhaps a cautionary section
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or two in the ABA Standards Relating to Court Organization would take care. of
it or, in the alternative, it could be included as a part of a companion volume
in the juvenile series. All of the proposed standards could be drastically
reduced in size and number by ruthless surgery on the commentaries which, in
the case of the IJA/ABA Standards in particular, are long, scholarly, but
impassioned dissertations whose primary purpose is to advance a cause rather
than provide a concise summary of the reasons on which a paragraph in the
standards is based. Every speaker should have his or her day in the preliminary
stages when position papers are constructed to support various theoretical
approaches tc the problems involved, but the final work product does not need
the overbalance of rhetoric that sustains the authors in their creative moments.

The Juvenile Justice Task Force and National Advisory Committee generally
stuck to their last and produced workman-like drafts. Some further work needs
to be done in determining whether or not the juvenile justice series presents
such a completely independent area that it needs individual treatment through-~
out. Any consensus draft should be carefully considered in conjunction with the

rest of the ABA Standards to determine whether or not all of the proposals are
original or mere duplications.

Finally, it would seem beyond any shadow of a doubt that the scholars,
pundits, professional theorists, and full-time agency personnel representing
High Academia and a fatherly Government have done a thorough and noteworthy job
in gathering together all of the possible materials and building blocks from
which a selection can be made to build the envisioned edifice. It would seem
that now is the appropriate time for the dreamers and designers and the archi-
tects to depart the scene and let the builders and artisans who work with the
bricks and mortar select the appropriate blocks of Parian marble and fit them
finally in their places and let the people into the building to use it.

Since we very apparently have no Berninis or Frank Lloyd Wrights who
possess the architectonic skills to arrange and systematize the pure knowledge
provided by these three standards proposals, but many aspiring candidates, it
is time to call in the stone masons and bricklayers. The marble blocks must
be finally selected, shaved and burred, and trimmed to fit without strain or
forcing. Expansion points must be devised on the site to relieve the stress
and the harsh rigidity implicit in the black letter standards. The exterior
frame must be purified and simplified to remove Victorian gingerbread and
rococo flights of fancy, however delightful to the eye and ego. Elasticity of
design must be introduced into the grand plan to permit alternatives for on-
site adjustments and movable interior walls that may be adjusted to changing
case flows and new behavior patterns without major reconstruction.

This type of highly-skilled labor, having the collective wisdom to do
what needs to be done yet leave undone those things which perhaps need not be
done, is available. The House of Delegates of the American Bar Association,
who must grant endorsement and approval to give any proposal a life and impact
of its own, should as owner or the agent of the owners, if you will, select a
comuittee of perhaps a dozen persons to perform the skilled labor duties
required to actually build the final structure from the materials contained
in these proposals. They should be selected from judges with original juris-
diction in and daily responsibility for juvenile justice and attorneys with
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substantial juvenile practice before the courts. They should come from al%
types of courts having juvenile jurisdiction and be persons ?ot bufden?d with
any overweening pride of authorship, but who will pursue thelr.wor& driven by
a very certain understanding of the need, and they should be glven adeguate
support personnel as they shall deem necessary who shall provide technical
assistance only to the committee not dictate its conclusions.

VII. EPILOGUE

As I read the voluminous literature advocating this or that position and
study the three Standards under discussion, I have the uneasy feeling.that ?
am an innocent traveler in ancient Attica who has run afoul of an entire tribal
group bearing the name of Procrustes, each divisiog of which is attempting to
fit me neatly to.their own particular iron bedstead. And the bed frames
themselves often seem constructed in such a manner that the headboard appears
to deny the existence of the footboard. Each bed when re-e?gineered may well
provide me with a suitable physique whether I deem it becoglng or not. 'But I
cannot possitly be stretched on several beds at the same time to anyone's
advantage.

I suggest that the ironmongers be called in from the crucibles where't§e
metal is heated, refined and shaped and that the parts be disengaged, modified
slightly, if necessary, and fitted together again to form one sturdy ?edstead
that can sleep us all with reasonable confort even though you may desire a
soft mattress and I a firm one.

It is now time for the judges having original jurisdiction in these areas,
and attorneys who practice in.this field on a day-to-day basis, to take the
several presently-existing proposals which represent the best and @ost
scholarly theoretical opinions, and meticulously compare them sectlon.by ]
section, one against the other, in the light of their practical experience in
the field, and hammer out a workable consensus to fill the void that now
exists.
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(WHEREUPON, Judge Robert Cattle's
presentation was given and the

following is the discussion that

ensued.)
MR. MANAK: Mr. Siegel?
MR. SIEGEL: Okay.

I will hold off on questions until
I hear some of the others.
MR. MANAK:

Yes, please do not feel compelled,

obviously, to comment.

Okay, Mr. Rounds?
MR. ROUNDS: 1I have no comments.
MR. MANAK: All right, Mrs. Bridges?
MS. BRIDGES: Nothing.
MR. MANAK: And Mrs. Szabo?
MS. SZABO: No questions.
MR. MANAK: All right, Judge Delaney?

JUDGE DELANEY: I feel no cecmpulsion to respond.

MR. MANAK: All right, Judge Arthur?

JUDGE ARTHUR: I just -- I don't know if it's

permissible to agree with him or do you just want me
to disagree or ask gquestions?
MR. MANAK:

It's entirely up to you. You can

ask a question, you can comment.
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JUDGE ARTHUR: I would just like to stress some
of the pcints that he has made and do it as briefly
as I can; that is, I like the point, and I don't
think you mentioned it orally about the diversity of
the courts, how America has grown all over the
three thousand something counties of the United
States. Each developed different ideas, different
challenges, and different approaches and I resist
these standards coming in and saying this is the
way that all courts in the United States are to be
run from here on it; and I would support that, and I
would hope that he would expand that particular part

of his paper.

I also strongly agree with him in his
idea that we need to get some of the people who have
been out in the field to do some of the work, and a
lot of those people aren't here either -- the police
and the teachers and some of the probation officers --
these people that

are actually out there in the

nitty gritty with these people. I think Bob mentioned

this briefly, but I think I'd like it to go further

and say let's get this out of academia and out of
the ivory towers.
In the standards group that I was on,

I remember two of the people that were doing the most
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were saying to us, of course, I have never been in a
Juvenile Court, so I am not prepped by knowledge:
and I think maybe we need some of that prepping
brought back in the whole system.
I agree with him again in his concept

of -~

JUDGE CATTLE: I want to assure Judge Arthur
that in the last four or five pages of this that I
didn't get to because of the stringency of the time
requirement covers some of those items.

JUDGE ARTHUR: I would agree with your views on
I don't think children are

the equality of children.

equal to adults. I think that by the very definition

‘one has achieved an authority to know how to make

decisions and what the consequences are, that they
should be given not equal rights but unequal rights
and extra protection; and I think the standards which
go into this as Judge Cattle mentions somewhat, the
standards that opt for the equality of children have
the basic results of destroying the family, taking
the last few props out from under it.

And lastly, I certainly agree with his
The standards seem

concepts of petition of judges.

to think, as he said, well they are paranoid. The
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group I was in again, had five of these standard
writers, they are all professors of law at various
schools, they all say, "Judges should have no discre-
tion, judges are inadeguate, judges should not have

any power at all."

Well, the judges have power now, and
they never say where that power is planning to go
if you take it away from the judge. It's going to
go into the staff, it's going to go into the field
workers, into “he clerical people, into the lawyers.
The power isn't going to cease to exist. It's going
to be exercised somewhere, and I think it should be
exercised by the judges; and I think the only way to
do that is to have a long enough period where you can
acquire a few of these qualifications that they mention
and you can keep control of the operation, including
the ancillary services.
So I strongly agree with Judge Cattle's
approach on practically the whole paper, and thanks
for the chance.
MR. MANAK: Thénk you.
All right, Judge Moore?
JUDGE MOORE:

I have a comment and a question,

I guess.
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The comment is, again, on the presen-
tation. I found this to be a most difficult problem
that I seé with that particular problem of the IJA/ABA
Standards, to a lesser degree, the other Standards.

I think, once again, an gxample of the fact that

through all these standards would be IJA/ABA Standards

is a fundamental distress for a legal process and

the top legal process has to be the courts; and I

think that the way that you carry out the goal of
having the least amount of state involvement at all

in people's lives is by taking the top of that pinnacle

within the judicial process, i.e., being the court,

and require the retention which will again eliminate
as a claim stagnation the department of isolation.

But, in essence, what you are doing is taking the

first step towards elimination of any particular
court concerned only for the needs of the children.

My question is, if you are going to

send us, when we get back home, our paper to be

rewritten or possibly rewritten and the comments

that are made here, are we supposed to, in our

rewriting, put down these ccomments also? Are we

supposed to reinforce our papers and tell why we don't

agree with the comments? What is the objective when

we get this material back?
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MR. MANAK: oOkay.

v .
Ou are going to be getting any formal

rebuttal i
Papers. You will also be getting an edited

14 ¢

orti
|8 on that you are concerned with, that portion

which
addresses your paper or any area of rebuttal

Opportuni i
P unity to revise your paper to supply an addendum

S .

to m
ake the changes. That is up to each individual

consultant.

JU - i g g p r

the papers-?

MR. M : i
ANAK: Whatwill be published, as we have
\

indic i
ated will be the papers, will be the rebuttals

will be the transcript of the Procedures

JUDGE :
MOORE: Oh, the transcript itself will be

published, too?

MR. MANAK: Well,

actually I am not sure whether

we wiil 1i
publish the transcript or not, probably bec
ause

Zz ? p r’ ltat nS,

that. i
We may publish selected portions, editeq
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JUDGE MOORE: The only reason I ask is that we
haven't gotten into a contréversial area, but I think
we are going to get into some areas, I am sure, that
are more controversial than this, and we may spend a
great deal of time when we have a lot of people

to rebut orally here today what he or she has
written; and I am wondering if there is some way that
that rebuttal, which isn't in the form of a formal
paper will be published and communicated, otherwise

we just have the one author's opinion and there is no

descent which is -- goes along with the finished
Hocument .
MR. MANAK:

If a consultant feels strongly that

his or her oral rebuttal should be published, you can
indicate that to the project and we will consider
that. We would prefer that -- if you feel strongly
on a rebuttal point, we would prefer that you supply
A written rebuttal, take the opportunity after the
symposium to do that.

JUDGE MOORE: Okay.
MR. MANAK: And I think that you would prefer to
o that, and again, be fairly brief,to supply a
ritten rebuttal to a point if you feel strongly.

JUDGE MOORE: Okay, thank you.
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MR. MANAK: Judge McLaughlin?

JUDGE MC LAUGHLIN: I only have a few comments
to make. I think they should be made now since
Judge Cattle had the burden of going first.

I don't know who picked Chicago,
I think it was a very significant site, however,
being the location of the first Juvenile Court, I
guess, in the Uniied States.

So I think at least

we are in historical harmony.

But I think we have to, coming from
a state like New York, I am not now just going to
speék for New York, I get the feeling it's not unique,
I get the feeling it's throughout the United States,
that the fact of the matter is that the public is
dissatisfied with delivery of justice in the Juvenile
Court system -- that I think is given. They are
dissatisfied with it on two points.
Historically, the Juvenile Court was
essentially society's response to the parent who is
not socializing their child within the family unit.
Now, socialization standards within family units
tend to be established; in other words, what is good
What result we-want from

socialization, you know.

the child tends to be established -- those standards
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tend to be established by the people in the middle-
class -- you know, the "backbone of society." They
establish the standard. So, when you deviate from
that standard, you are essentially deviating from a
very arbitrary kind of thing that, well everybody
does this. This is meant -- Juvenile Courts right
from the beginning, since they -- no court has had
very much power over rich people, the Juvenile Court
essentially has been used as society's device to make
the poor meet the middle-class standards.

Now, so the poor, I suppose, were
dissatisfied with the court right from the beginning,
but I think now with changing times, the poor are
beginning to have a voice, to be heard. So they
are dissatisfied with the court. They ask a good
question, why should our children have to abide by
your standards, why not my standards or someone else's,
so they are dissatisfied.

So, on the the other hand, since
the court is -- as Judge Cattle pointed out so
eloguently, the court is not achieving the sociali-
gation goals that society imposed upon it. We are

ot socializing in the family court. The Juvenile

fourt has never socialized before poor children or
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the children of the poor. So the great middle-

class are dissatisfied. Now, therefore, if the
courts won't respond to the criticism, then someone
else is going to do it. Now, we can bemoan the fact
that it's ivory towers professors, but the fact is
that if the professors won't do it, then society will
get somebody else to do it; but somebody's going to
do it. We just will not, at this point in our
development, we will not sit there and let this
Juvenile Court continue the way it has bheen going.

In fact, the Juvenile Courts have been, you know,

what -- eighty years, eighty-five years old, is

really being asked now to rejustify it's existence:
and if we don't, we are going to go through the same
arguments that were put forth when the court was first
proposed here in Chicago by people like Florence
Kelly, Thurston. They are going to have to rejustify
it's existence; and if we fail to do that, the Juvenile

Court is simply going to be abolished -- if not in

name, certainly in form.

And I think, finally, when I think we
Are commenting here, one of our problems, not just
ko this group, but to all groups who get involved in

this thing is the problem of definitions. Now, what
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do we mean by a word like “family"? If you talk to

judges from the far west, for example, the Indians

were involved with Indian tribes. Their definition
of a family is entirely different from the definition
of the New England family that Norman Rockwell
painted, and this -- so when we make a statement,

you know, the family is disintegrating, I don't

know what we mean by that because I don't know what
the speaker means by the word "family".
In fact, I think may be the Indian

families, for example, are getting stronger. What

is disintegrating, and I think as we address each

other, we should, where possible, give some sort of

a working definition of what we mean by those words.
Thank you.

MR. MANAK: Thank you.

Mrs. Thompson?

MS. THOMPSON: No, I have nothing at this time.

MR. MANAK: Okay, Mr. Hutzler?

MR. HUTZLER: No, thank you.
MR. MANAK: Okay, Mr. Dale?

MR. DALE: Yes, I have a question.
Judge Cattle, you mentioned that

you thought that Jjudges couldn't meet the standards
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set out in =-- qualification standards set out in

volumes. Despite the fact that they may or may not

be able to meet the standards, should those standards
be contained in the volumes?

JUDGE CATTLE: I think they are -~ that the

commentaries in the IJA Standards are rather long

and infashioned presentations of a cause rather than
reasons on which the black-letter stuff is predicated.
I am not sure that we need to make a long list like
this. I think any judge will agree that all of us
ought to have these qualifications. It would be

nice to think that we even have a few of them, and

I love this language about judges with rigid moral

staniards who are prone to excessive moralizing.

I think that's a very fine point, but I don't think

that -- I think that the commentary, not only in this

volume but in all of them, are the type of thing that

we put together when we are presenting a paper. They

are not the basic reasons on which the standards are

set. I have some more material in here in which the

N.A.C. and the task force are a little better at

that. In other words,

they have pretty well trimmed
the rhetoric down, giving basic reasons.

Now, I think that you could cut that
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long list of judicial requirements down to some -- a
two or three line description of heaven, but -~ and I
don't believe all this is necessary, frankly.

MR. MANAK: Mr. Sandel?

MR. SANDEL: Two brief comments.

The A.B.A. sometimes has a reputation
of being a single-minded, monolith that imposes
it's corporate deficiencies on all two hundred and
forty thousand members. I think Judge Cattle's forth-
right discussion of an A.BfA. corporate set of standards
should lay that myth to rest, at least in this group.
And secondly, if anyone has any ques-
tions of technical -- well, not technical questions,

but how these pfoceed thrcugh the A.B.2A, when they
become the A.B.A. policy which are involved that's
happening, please get in touch with me, any time

that I am here and I will be happy to discuss exactly
how they are going to be given.

MR. MANAK: I think Dave Gilman will probably
touch on that also.

MR. SANDEL: He said he hadn't planned to, I
rhecked with him.
MR. MANAK: Okay.

Okay, Dean Smith?
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fudges, two law professors,

DEAN SMITH:

Cattle for his very fine critique,

am one of the vice-chairpe

Justice Standards Commission,

a judge -~

Juvenile Court judge.

are not the Holy Writ,
this is the only way.

the consensus of a group of persons,
Whom were law professors,

bf whom were judges.

and administration,

fussion for which I served as chairperson;

that drafting committee w

Colorado.

itsélf, which consists of about

e e o e i L

Well, I want to commend Judge

but I want

appear here under the label of a law professor.

rsons of the Juvenile

a4 great deal of that experience being as

very few of

I have just checked the

and on

Parenthetically to be somewhat defensive because 1

I

along with Judge Fort,

and my greater contribution to the Juvenile Justice

Standards Commission arises out of my experience as

I would point out that the standards
they do not purport to say

They merely purport to express

the very large percentage

irafting committee respcnsible for court organization

the document recently under dis-

ere nine judges, two former

and the document itself

as reported by a former Juvenile Court judge from

The Juvenile Justice Standards Commission

thirty-two persons,

uy
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nine judges, one law professor, and with my title as

a law professor now, I would say two law professors.

I point this out merely to indicate that this is

not an ivory tower exercise by law professors. The
Juvenile Justice Standards Commission consisted of
behavioral scientists, it consisted largely of judges,
It consisted of a wide-range of thought. There was
not always total agreement in the commission itself,
not total agreement in the drafting committees
themselves.

The ultimate document as it is pre-
sented as the tentative draft of standards represents,
in a large sense, a synthesis and perhaps to some
extent a compromise of varying points of view. We
have decided that after five or six years of laboring
at the conference table, that it was time to reach

some conclusion in the form of a document, and the

documents we have published in their tentative form,

‘the twenty-four volumes represent that work product.

No document, as we all know, is ever perifect, and

Lhis process of critical evaluation from knowledgeable
Persons such as those who are participating in this
Fctivity will be very meaningful.

As has already been pointed out, it
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is perhaps a bit late to make changes before our
presentation to the American Bar in February based
upon what occurs here; but many of the persons who
are here have already made their critiques to the
Juvenile Justice Standards Commission, and I am
sure David Gilman will make reference to this in
his presentation. The Executive Committee of the
Juvenile Justice Commission has taken into considera-
tion the varying points of view, and in some instances,
have modified the language of documents which have
been published in their tentative form in the
twenty-four volumes.
I apologize for taking this time to

say this, but I think the time to say it is at the
beginning of this session so that we will not labor
under any misapprehensions as to what Juvenile
Standard documents really are.

JUDGE CATTLE: Can I respond briefly to that?
MR. MANAK: Okay.
JUDGE CATTLE: I wanted to say just a few
words. Out of all the judges that are on this
committee, I would like to ask Judge Smith how

recently have they been conflicted with the juvenile

problems and how many of them probably never saw a
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juvenile problem?

DEAN SMITH: All right.

If T may identify by name rate, theré

are one, two, three judges on the Commission who are

presently sitting as Juvenile Court judges, -- four,

and out of the others, the others were in general

jurisdiction judges who had been Juvenile Court

judges. The --

JUDGE CATTLE: Some time ago?

DEAN SMITH: Right, and I cannot say what year.
The reporter for the document, of

course, is a "former" Juvenile Court judge who we

all know, Ted Rubin.

On the drafting committee, the judges

who served -- who, at the time of the participation

were serving as active Juvenile Court judges were

one, two, three, four, five out of the nine.

MR. MANAK: Okay.

We are running very, very close on

the time. Perhaps we sﬂould continue down the line.

If we have some time, we can come back.

| JUDGE CATTLE: Okay.

MR. MANAK: Judge Fort?

JUDGE FORT: I would like to ask Judge Cattle
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whether he wants to make any comments on one point
two of the standards of the ABA. I did not -- in
this paper, perhaps overlooked it, Judge, and the
opinion I think of many of the members of the Commis-
sion who promulgated these standards, this is an
extremely important provision.

JUDGE CATTLE: I didn't touch this, because I
think: there is a topic on this Separate, except
that personally, I don't see how on earth you can
operate a juvenile probation or detention service
under the executive branch of the government., I
think this is the strong right arm of any Juvenile
Court, it's their only means of exercising their
control over the juvenile and their attempts to do
something for him; and to stick it over an executive
department, which is traditionally apathetic, shall
we say, to the judicial branch, I think is nothing
short of destruction of the -- not just the Juvenile
Court. This would be true of the general trial

jurisdiction, too.

MR. MANAK: This issue is going to be dealt with

by our very next paper, as a matter of fact. So we
will havz discussion on it.

Judge Ketcham?
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JUDGE KETCHAM: I would like to briefly asso-
ciate myself with what Judge McLaughlin said and
I think the community is deeply concerned in lookiﬁg
for solutions. I read Judge Cattle“s\paperfbéfore
I came here and heard him present it, and I under-
stand vividly the numerous reasons why he objects

to the several standards on court organization, but

I have some concern about his proposed solution.

As I understand, he suggests a solu-
tion on page twenty-four and again restating it on
page twenty-six of his paper which is, i.e., to
turn all of the recommendations, standards, and
proposals, what he calls his bricks and mortar,
over to the builders and artisans, whom he defines
as the Juvenile Court judges with experience and
the attorneys who practice regularly in the Juvenile
Court. But on page five of the paper, Judge Cattle
describes these very Juvenile Courts as, and I
quote, "outside the mainstream of legal thought" --

JUDGE CATTLE: They have been.

JUDGE KETCHAM: "Usually quite bewildered," "lacking
in legal guidelines, structural stability, and recog-
nized public image."

So apologies tc our sponsors and
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to Barbara Allen-Hagen who represents L.E.A.A.
here by way of an analogy. L.E.A.A. has been
under substantial criticism by the public, the
White House, the Attorney General, and many in the
executive branch of the government. Congress has
conducted numerous oversight hearings and critical
scrutiny of L.E.A.A. Senator Kennedy's office and
staff have déveloped several versions of a
reorganization bill. Many interest=d groups and

organizations have spent long hours suggesting
various solutions.

As- I understand Judge Cattle's proposal,
if it were to be allowed to L.E.A.A., he would now
suggest that all of these péoposals for reorganiza-
tion be turned over to L.E.A.A. officials to work
out their own problems. Is that the solution, sir?

JUDGE CATTLE: No.

In the first place, on page five, it
says the cocurts héve, until recently, been outside
the mainstream of legal thought, ard ¥ think something
that has been neglected largely in this whole thing
is that, while the judges have been traditionally

reluctant to clean their own linen, they are finally

getting to it; and in the last five or ten years,
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much of the statistics and much which are suspected,
incidentally, I know they are collected at the
grass roots, don't indicate that there has been any
progress made by +he courts themselves, and I can
assure you in every court acress the land, as you
will find out when you start making this study you
are doing, they have made tremendous drives, and
the only problem is that we have got such a long
way to go; and in this situation, we are in so
different shape than the courts of general jurisdic-
tion who are in just as bad shape as we are and
ha;e made no greater contributions to the control
of adult crime than we have to juvenile crime.

MR. MANAK: Okay, Mrs. Sufian?

MS. SUFIAN: No comments.

MR. MANAK: Okay, Miss Connell?

MS. CONNELL: I just would like to have one very
brief comment, and that's that to some —-- in some
ways, I object to the characterization of many of
these standards as a real attempt to throw out
the Juvenile Court system. I think Judge Cattle 1is

very right in the sense that Juvenile Courts have

historically been made the scapegoats in many

societies. I think that what the standards attempted
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to do is restrict the scope of what is expected of
Juvenile Courts to realistically cause it to focus
on those most serious views and to do a better job\
with those young people. To stop calling upon it
as the end-all of service protection and therefore,
although certainly it does cause a restriction in
the scope of jurisdiction, I think it causes a more
realistic focus in a Juvenile Court upon those --
that Juvenile Court's suggestion and symptoms are
historically better able to reach.

MR. MANAK: Mr. Hege?

MR. HEGE: I will just go on to maybe amplify
on what Pat had said a little and on what Judge
McLaughlin has in terms of association.

I don't think the Juvenile Court -~
there is any evidence that the Juvenile Court has
been able to socialize children and that there is
never going to be a replacement for the natural
family, no matter how bad the natural family might
be, and that there is the scope of their services
which ought to be limited to those cases where
children are committing acts against society or in
which they need a protection from their own home,

and I don't think the court should be looked at as a
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social agency. It is a court, it should operate

as a court.
And Hege will enlarge on that

MR. MANAK: Mr.

in his topic, Scope of Court Services.
Mr. Kaimowitz?

MR. KAIMOWITZ: It is aware that I never publicly

agree with a Juvenile judge, so I will say that I

agree entirely at the outset- of Judge McLaughlin's

remarks, and would hope that they are subsequently
embraced by other speakers.

I would make one brief comment to
what Judge Cattle last alighted to in terms of the
tremendous progress that has been made by the
and to jurisdictions

Juvenile judges, themselves,

that I am familiar in New York and Michigan, it has
been clear in my mind that Juvenile judges have

made every attempt not to allow the appeals process

to scrutinize Juvenile Court procedures that I have
encountered at least on three occasions on appeals,
Juvenile Judge's briefs in opposition to scrutiny

by higher courts of procedures that had taken place
below and arguing basically to leave the entire matter

to the bricklayers and the people supplying the mortar.

So. I would urge and suggest that part of any considera-
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tion of court organizations consider scrutiny of the
Juvenile judges through its term -- whether or not
the job that Judge cattle claims they are now in
Scope doing is in effect being done.

I think one of the problems that I do

have, not only with this option, but with the
Standards as such, is that some of the missing links
that exist are crucial as far as I am concerned and
what I have just eluded to is the entire question

of the appeals structure being related to the

Juvenile Court system. What we have in this area

compared to almost any other area except perhaps

mental health is no higher court scrutiny, and

subsequently, on a -- what I would regard as still

a very scattered basis where fundamental questions
are still being addressed on appeal levels and I am
sorry that there is no commentary on some kind of
appeal language, especially within the court organi-
zation structure.
JUDGE CATTLE: I can give two lines as far as I
don't knpw about New York and Michigan. I know some
of the judges, and this doesn't somehow seem to jive

with what I know, but that maybe true. All I know,

is the reason the Appellate procedures were not

i B ] ety e

B ]

25

54

PRI TRy




- 10

25
followed is not because of the Juvenile judges,
it's because the lack of interest in the general
bar and proceeding, and in Nebraska, they -~ in
fact, I have two reviews over me, if anvbody
wishes to exercise them, and so far nobody has
chosen to exercise them over my decisions in six
vyears; and I don't think that's my fault because I
have got a pretty thick head and I'd be happy if
they'd review me.

MR. MANAK: Okay.
55
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2. Scope of Court Services -- Whether
the court should be responsible
for probation and detention

Consultant
Brent D. Hege

ABSTRACT OF PAPER

Mr. Hege places the issue of the scope of court services in the
context of the controversy between advocates of the parens patriae
and due process approaches to the administration of a system of jus-
tice for iuveniles. He divides this issue into four questions and
compares the positiocns adopted by the three sets of standards on each.
The first question is whether intake, predisposition investigation,
and probation services should be administered by the juvenile court
or an executive agency. The arguments against judicial administration
of these services are summarized as follows:

- Many have decried that the present 'system
denies the child the right to a fair and im-
partial judge ... because the judge's employee
does the -intake and investigation, and this in-
formation is informally communicated freely be-
tween judges and probation officers. Another
constitutional attack is on the grounds of
separation of powers. This argument is that
the judge's employee should not be responsible
for executicn of the court's order ... as the
execution of laws 1s generally attributed to
the executive branch of government.... Other
objections center on a theory of conflict of
interest when the judge is responsible for ad-
ministering services and subsequently acts as
a decisionmaker on his or her administrative
decisions [and on the fact that many] judges
have neither the time nor the skills to ad-
minister [treatment] programs....

The counterarguments are not presented. Mr. Hege finds both
the IJA/ABA and Task Force standards clearly favor executive adminis-
tration of these functions while the NAC standards are somewhat more
equivocal, particularly with regard to intake and predispositional
investigation.

’
o

The second question is whether intake, predispositional investi-
gation and probation services should be administered as part of a
statewide system or locally. The discussion cf the IJA/ABA standards
on this point indicates that while a statewide system assures greater
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uniformity of policies and more efficient use of resources, local
administration avoids "bureaucratic breakdown' and may increase

community support. Mr. Hege concludes that all three sets of standards
favor statewide highly decentralized systems.

The third question is whether all three of the functions should
be performed by the same individual or agency.

... [Tlhe lack of specialization within
court services, notably probation, results
in significant role confusion. Here the
probation officer is forced to wear the
"hats' of parental confessor, investi-
gator, prosecutor and, lastly, sympathetic
treatment counselor.

Mr. Hege finds that both the IJA/ABA and NAC standards favor speciali-
zation of all three functions, while the Task Force standards recommend
that intake and predisposition investigation can be performed by the
same individuals since similar skills are required.

The fourth question’ concerns where responsibility for the ad-
ministration of detention programs should be placed. As with the
initial question, and for much the same reason, all the standards
appear to favor executive branch control at the same level.

The final question is the locus of control of post-trial deten-
tion. In keeping with the prevailing practice, all three standards
favor centralized state control of juvenile correctional facilities.

-~

Mr. Hege concludes with an exploration of some of the philoso-

phical implications and implementation issues presented by the standards.

SUMMARY OF CONTENTS

There was general agreement among the discussion panelists that
the organization and administration of intake, predisposition investi-
gation and probation services was a highly significant issue, that
probation should be administratively distinct from the other services,
and that while-constitutional issues may be involved, the question -
of executive or judicial control was a policy matter centering on which
branch could best marshall the necessary resources. On other points
there was a.sharp disagrecment.

For example, with regard to judicial vs. executive control of
probation services, a number of the panelists, including Judge Ketcham,
Judge McLaughlin, Judge Arthur, Judge Delaney, Ms. Bridges and Mr.

-

LB

oy

Dale addressed themselves to the question of the juvenile court's
ability to obtain necessary services for juveniles and assure the
quality of those services if they were placed in an executive agency.
Judge Arthur suggested that responsiveness and control would be lost
by transferring intake, predisposition investigation and probation
services from an elected judge to an unelected bureaucrat, and that
courts could provide more prompt and thorough review of complaints

regarding inadequate or unprovided services. Judge Delaney, on the
other hand, commented that:

As long as we [judges] can say to the
probation officer, this 1s your functionl;]
[i]f we can bring that case back for periodic
review ... and make both the subject of the
report and the people who are providing ser-
vices give an account of their stewardshipl[;]
if they all understand that they.are going
to come back and say this is what I did
or ... didn't get; [and] we ...  [are]
in a position to say ... look you haven't
done your job, I'm going to insist that
you do; ..: that's the kind of authority
we need.

Mr. Bridges and Mr. Dale both pointed out examples of courts able to
maintain power over services administered by executive agencies and
Judge McLaughlin suggested that neither system, in and of itself,
seemed to work better than the other.

Some speakers, for example Judge Delaney, suggested that some
of the commentaries, particularly in the IJA/ABA standards, have
mischaracterized current juvenile court practices. Mr. Seigel, how-
ever, commented that the application of due process procedures was
still a problem in some juvenile courts and Judge Ketcham concluded

that there were significant differences between those in urban and
rural areas.

There was little explicit discussion of the state vs. local
issue, although in addition to Judge Arthur's comments cited earlier,
Judge Fort noted the impact which the increasing levels of state
financing would have -.-over local control.

With regard to specialization of function, a number of panelists
distinguished probation from both corrections and intake predisposition
investigation arguing that court controlled probation appeared to be

functioning well and was less subject to the conflicts noted in other
areas. : : , '
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What Kind of Animal is Juvenile Court:
Should the Juvenile Court be Responsible for
Probation, Detention and Post-Trial Detention Services?

Brent D, Hege, Managing Attorney
Youth Law Center of Polk County, Inc., Des Moines, Iowa

Consultant for National Legal Aid and Defenders Association
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I. DESCRIPTION OF THE TOPIC

"The time and money we spend on juveniles now is wasted to a great de-
gree--Juvenile Courts get them (juveniles) when they've already accumulated
years of deprivation due to the neglect and abuse of their parents...it's
difficult to reverse.

Hopefully we will someday start with them at birth so they're not sub-
ject to that deprivation."

"Parks believes government should begin supervision of children at birth--
every child's birth should be reported to a state office and a file opened on
the child.

For most children the consequences would be routine-—a yearly visit with
persons trained to detect abuse or deprivation.

If necessary, officials also would interview the child's doctor, teachers
and neighbors to identify signs of abuse and mistreatment."

The author of this view is a lawyer. He has not practiced law, but has de-
voted the greatest part of his life to another passion: children. He is con-
sidered to be a juvenile justice professional, His selfless work with juve-
niles cannot be denied. But the views and ideas which he espouses have come
under increasing scrutiny in the last decade. Where once he would have been
a lone voice crying in the wilderness, he now is advocating an extreme posi-
tion on a continuum of controversy. The controversy surrounds the question
of 'what kind of animal is juvenile court.' Is it a social agency with legal
powers ‘and authority or is it a court of law which admittedly needs special
knowledge, training, and philosophy to decide cases coming before it?

The topic of this paper is the broad policy question of whether juvenile
court should directly control and operate the probation, detention and post-
trial detention services within the juvenile justice system. The object is to
make a comparison and analysis of three sets of standards? promulgated by
three groups who have intensely studied the juvenile justice system in the
United States.

1. Garms, "His plan: Start at birth to stop juvenile crime', Des Moines
Tribune, November 30, 1977, at 1, col. 2. (Article on Carl B. Parks,
retired Director of Juvenile Court Services, Polk County, Iowa.

2. Institute of Judicial Administration/American Bar Association, Juvenile
Justice Standards, Report of the Advisory Committee to the Administrator
on Standards for the Administration of Juvenile Justice; National Advisory
Committee on Criminal Justice Standards and Goals, Report of the Task
Force on Juvenile Justice and Delinquency Prevention.
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The controversy and criticism surrounding the juvenile justice system to-
day has arisen because of the perceived dichotomy between the original goals of
juvenile court and the realities of its present day practice and effect.3
These criticisms have been validated by the United States Supreme Court, which
has found significant failures in achieving the original benevolent purposes of
juvenile court. As result, juveniles must now be afforded many of the same
procedural protections §ranted adults in the punitive adult criminal justice
and corrections system.

In spite of these court decisions mandating new protections for children
within the juvenile justice system, the controversy of how far to go in re-
forming the juvenile court continues.

On the one hand, parens patriae6 advocates argue that the original pur-
poses of juvenile court, benevolence and rehabilitative, non-punitive treat-
ment of delinquents, incorrigibles and wayward youth, are still valid and
should be expanded. Generally, the parens patriae model has been character-
ized as follows:

Procedural formalities were deemphasized, a new vocabulary
was created, social sciences were used more frequently in diagnosis
and treatment, physical surrounding of hearing rooms were altered,
and the child's background was investigated more thoroughly in
order to decide on the proper disposition. The traditional punitive
system was replaced by a clinical approach to delinquent behavior.
{(citations omitted)

It is the position of the parens patriae advocates that the informality
and lack of legal 'technicalities" are necessary to correct a child's unac-
ceptable behavior, both criminal and non-criminal.

At the other end of the contimuum, have arisen the critics of the present
system, the child and due process advocates. They decry the treatment that
children receive from the system.® They object that children many times re-
ceive harsher punishment than their adult counterparts; that the proffered
"treatment" never materializes; that the benevolent purposes espoused are

3. Kent v. U.S., 383 U.S. 541, 86 S.Ct. 1045, 16 L.Ed 2d 84 (1966).

4, In re Gault, 387 U.S.1l, 87 S.Ct. 1428, 18 L.Ed 2d 527 (1967); In re Winship
397 U.8.358, 90 S. Ct. 1068, 25 L. Ed 2d 368 (1970); Kent v. U.S., 383 U.S.
541,86 S.Ct.1045, 16 L.Ed 2d 84 (1966); Breed v. Jones, 421 U.S. 519 (1975).
Id.

Contemporary Studies Project, Funding The Juvenile Justice System in

Towa, 60 Ta. L.Rev.1149, at 1166, N. 101(1975). [hereinafter cited as
Contemporary Studies Project].

7. Id. at 1166, 1167 n.n.103-108 (1975).

8. Woodin, Weeping in the Playtime of Others, (1976)

[e) WV, ]
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never internalized by the adult individuals who control kids' lives in juve-
nile court, Problems are perceived with the fragmented organization of the
system? and the lack of any comprehensive planning and programming of a fiscal
nature which results in a lack of meaningful services.

The child advocate sees the imposition of due process wmodels and pro-
cedures as necessary to protect children from the system.ll Qther improve-
ments would include alternative methods of financing probation services,l2
closing of certain juvenile institutions,13 elimination of status offenders,14
alternative use of funds,15 and diversion from the juvenile justice system.l6

So there, in brief, is the controversy. This article will discuss a
small, but philosophically important, portion o the larger controversy.
Specifically, whether juvenile court should be responsible for probation (in-
take, predisposition investigation and community supervision), detention and
post—trial detention. Also addressed will be the related questions: If the
juvenile court is not to be responsible for these functions, what entity should;
what administrative structure should be implemented; and are these functions
significantly similar to justify combining them or should they be specialized
and separate. '

While a superficial analysis of the policy question of court-administered
services may indicate that this topic is of little significance, in fact, both
quantitatively, in the nunmbers of juveniles potentially impacted by the system,
and qualitatively, in the appearance of fairness to juveniles, the question is
of looming importance.

It has been estimated that 90 per cent of all juveniles commit an act for
which they cotld be adjudicated delinquent by juvenile court.t Nine out of
ten young people potentially could have contact with a juvenile court before
they reach adulthood. This is not to imply they are formally adjudicated by a
court. In fact, statistics indicate that from 5018 o 8219 percent of juveniles

9. Contemporary Studies Project, at 1215 nn 567 - 569, 1216 n. 570 (1975).

10. Id. at Appendix A

11. Id. at 1264 - 67.

12. Id. at 1267 - 73.

13. Id. at 1273 87.

14. Id. at 1287 90.

15. Id. at 1290 - 97.

16. Id. at 1297 - 1300.

17. Address by Milton Rector, New York State Council of Voluntary Child
Care Agencies, May 9, 1975.

15, Gittler, Proposed Standards Relating to the Juvenile Probation Function,
at 2.(IJA/ABA,Draft,January, 1976). (hereinafter cited as Gittler).

19. Contemporary Studies Project, supra n 6, at 1242.
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‘are not formally adjudicated. However, this doesn't militate against the sig-
nificance of court-administered services for even these legs intrusive contacts
with the court can significantly impact on a youth's normal lifestyle. Police
arrest and interrogation, intake officer conferences and investigations and pro-

bation officer community supervision bring young people into contact with the
courts.

Similarly, statistics show the significance of court—administered deten-
tion services. It is estimated that as many as one million juveniles annually
are detained in both secure and non-secure facilities.? Again, juvenile

- courts choosing to administer detention services impact significantly on a
large number of youth. The high costs of detention,2l the harshness of condi-

tions of confinement2?? and deleterious after-effects of detention?3 also impact
on court-administered services.

Not only the large numbers of youth impacted, but the impression or appear-
ance juveniles are left with after contact with the courts, have raised many

concerns regarding court~administered probation, detention and pest~trial de-
tention services. '

Generally, objections to the present parens patriae model of juvenile
court have focused on the constitutionality or propriety of the system or-
ganization. Many have decried that the present svstem denies the child the
right to a fair and impartial judge. This iz because the judge's employee
does the intake and any investigation, and this information is informally
communicated freely between judges and probation officers. Another con~
stitutional attack is on the grounds of separation of powers. This argument
is that the judge's employee should not be responsible for execution of the
court's orders and dispositions, as the execution of laws is generally at-
tributed to the executive branch of government by constitution.

Other objections center on a theory of a conflict of interest when the
judge is responsible for administering services and subsequently acts as a
decisionmmaker regarding nis or her administrative decisioms. Also, the
trend toward unicnization of court personnel could lead a judge into con-
flict with his or her employees at the collective bargaining table, which
might require a judicial determination focusing on that same process.

Another concern regarding court-administered services is that judges

have neither the time nor skills to administer programs which are within a
treatment, rather than legal, setiting.

20. Freed, Terrell & Sc%ultz, Proposed Standards Relating to Interim Status:

The Release, Contxcl and Letention of Accused Juvenile Offenders Between
Arrest and Disposition, at 1 n.l (IJA/ABA,Draft,May 1975).
cited as ¥reed, Terrell and Schultz).

21. Id. at 1 n.2.

22, 1Id. at 1 n.3.

23. Td. at 1 n.4.

(hereinafter
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Finally, the lack of gpecialization within court services, notably pro-
bation, results in significant role confusion. Here the probation officer
is forced to wear the "hats" of parental confessor, investigator, prosecutor
and, lastly, sympathetic treatment counselor. This blurring of roles can
appear to the child as an unfair and negative experience. It is doubtful
that any treatment or rehabilitation will have any lasting positive effect
when the child views the whole process as "'stacked against' him or her.

It is within the foregoing context that the standards under analysis
were proposed to improve the juvenile justice system.

II COMPARATIVE ANALYSIS OF THE IBA/ABA, TASK FORCE AND NAC STANDARDS
RELATING TO PROBATION, DETENTION, AND POST-TRIAL DETENTION ISSUES

A, Basis on Which Standard Derived

1. Probation Function

The IJA/ABA standard adéressing the issue of probation function

clearly states a preference for executive vis—a-vis judicial branch
administration.

4.2 Executive agency administration vs., judicial administra-—
tion. Intake and predisposition investigative services

should be administered by an executive agency rather than
by the judiciary.

The IJA/ABA Standards mandate statewide organization and administra-
tion of the functions of intake and predisposition investigative services.253

4.3 State vs. local organization and administration.
Intake and predisposition investigative services
should be organized and administered either at the
state level on a statewide basis or partly at the
state level and partly at the local level.

Finally, the IJA/ABA Standards call for sEecialization of the three
functions normally associated with probation. 6

4.1 Specialization of the intake, investigative, and
probation supervision functions.

a. Whenever possible, intake screening, predis-
position investigations, and supervision of juveniles
should be treated as specialized functiomns.

24, Gittler, supra, note 18, at 126.
25. Gittler, supra, note 18, at 131.
26. Gittler, supra, note 18, at 123.
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b. Juvenile probation agencies or other‘agencies
responsible for performing these three funcﬁlons should
not ordinarily simultaneously assign probation supgr—
vision duties as well as intake screening and predis-—
position investigative duties to the same individ?al.

Such agencies should either establish separate un%ts for
each of these three functions or establish one uglt w%tﬁ
the responsibility for intake screening and pre@1§p931tlon
investigation and another unit with the responsibility for
supervision of juvenile probationers.

As noted in the above, the TJA/ABA standards subdivide the major
question into the issues of executive vs. judicial admlnlgtratlon, the
organization at state VS. local level and the specialization of the three
functions with probation services.

Judicial vs. Executive Administration

Presently, the bulk of juvenile probation services are judicially gdmin—
istered. 7 Nevertheless, the standard sets out several concerns, ?oth in %aw
and philosophy, that militate against judicially—controlled probation services.

A major concern is whether the common sche@e of thg juvenile.courF judgf
acting as the employer and supervisor of probat%on aﬂd 1ntak§ ?fflﬁer is con
stitutional. The intake stage has been labelled as "most critical .by one
court,2 because of the accusatory nature of the process. In practice, gn_ln—
take or probation officer, who is an employee of Fhe judge, conducts an ;n
vestigation of the alleged behavior. This could include copfgrenges w1§d
the victim(s), the police and the alleged delinquent. Incrlmlnatlng.ezl eg;i
may be given to the judge's employee. The issue t?en ?ecomes can a‘iu ge %n_
partially and in an urbiased fashion make a determination of the guilt or :L‘:f
nocence of the alleged delinquent as is required by the Due Process Clause ©
the Fourteenth Amendment.

While the issue has yet to be resolved because of contradictory decisions
specifically addressing the issue, other authority persuasively argues that

the scheme is unconstitutional.
A%

The case specifically finding a statutory juvenile court o§ganizatlonal
scheme mnconstitutional is In re Reis, 7 Crim. L. Rptr.'215l(R.I. Fam..Cﬁ.
Lpril 14, 1970). Under Rhode Island law, probation officers charged ;utf
investigative and screening responsibilities were employe? by a branch o _
the family court. By law, the court was mandateé to rgcelYe del%nguency cog
plaints and petitions and to conduct a thorough investigation which was §§e .
by the same court to determine jurisdiction and to hold adve?sary priceehlng
for delinquency dispositions. In finding the scheme unconstitutional, the
court stated, at 2152:

27. Kobetz and Bosarge, Juvenile Justice Administration, at 327-28 (1973);
Gittler, supra, note 12, at 127. _ :

28, In re R;is, 7 Crim.L.Reptr. 2151 (R.I.Fam Ct. April 14, 1970).
after cited as Reis).

29. 1In re Gault, 387 U.S. 1 (1967).

(Herein-
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There has been a disposition of treating the pre-judicial
phases with great flexibility, when, in fact, it is the most
critical stage. The proceedings for one who commits a crime is
arrest, detention and interrogation. These proceedings certainly
should not be carried out by a court or any one branch of the
court or any branch associated with the court...

It is therefure, this court's opinion that the trier of facts
should not be acquainted with any of the facts of the case or have
any knowledge of the circumstances, either through officials in
his department or records in his possession. His duty is to ad-
judicate on the evidence introduced at the hearing.

The Arizona Supreme Court reached a contrary result in In Re Appeal in
Pima County Anonymous Juvenile Action No. J-24818-2, 110 Ariz. 98, 515 P.24
600, cert. den., app. dism., 417 U.S., 939 (1974). The Arizona: Statutory
scheme was attacked because of the involvement of juvenile court in the ac-
cusatory process and it was alleged that this involvement violated the Equal
Protection and Due Process clauses of the United States Constitution. The
Court's decision appeared to be based on the statutory language which gave
the juvenile judge only supervisory, not personal, involvement in the ac-
cusatory process. It is not evident from the opinion whether any evidence
of actual practice was admitted. The Court addressed each of the four cate-
gories of schemes that have been found to violate due process. The Court
held that Arizona's statutory scheme prevented abuses due to the judge be-
coming so personally involved as to be unfit,30 a merger of the prosecutorial
and judicial functions,3l the judge having participated in a preliminary fact

finding, 32 and situations where the judge had an interest in finding against
the accused.

Other schemes of judicial or quasi-~judicial organization, outside of
juvenile court, have been found to be violative of due process.  In In re
Murchison, 349 U.S. 133, 75 S.Ct. 623, 99 L. Ed 942 (1955), the United States
Supreme Court found Michigan's "one-man grand jury" scheme violative of due
process, because of the judge's participation in preliminary fact-finding.
Within the context of administrative law, the rationale of a judicial or quasi-
judicial officer participating in preliminary fact-finding was used to invalid,
on due process grounds, a Federal Trade Commission proceeding in American
Cyanamid v. F.T.C., 363 F.2d 757 (6th Cir.1966). -

Other violations of the concept of a fair and impartial tribunal by a
fair and impartial judge have been found when the roles of judge and pro-
secutor have become intertwined. In Figueroa Ruiz v. Delgado, the Court

30. Inre Appeal in Pima County Anonymous Juvenile Action No. J-24818-2, 110
Ariz.98, 515 P.2d 600 at 603,cert.den.,app.dism., 417 U.S. 939 (1974).
[hereinafter cited as Pima].

31. Id. at 603. )

32. Id. at 603-604.

33. Id. at 604.

34, TFigueroa Ruiz v. Delgado, 359 F. 24 718 (lst Cir. 1966); Wong Yang Sung
v. McGrath, 339 U.S. 33 (1950).
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of Appeals for the First Circuit found that Puertq Rico's schemitgri;; g
rosecutor violated due process. The scheme provided godproi:: torlal on to
gervices by the govermment in District Court, and the Juxgiination Led on
introduce the government's evidence, and periorm crozirz 1 to a fair
in holding the proce

vernment's behalf. The Court in : ‘ 2

gid impartial trial, found that not even the appearance of justice w

i i ose
Other schemes that have been found violative of due process iz;izieaiﬁ
where the judge becomes so personally inv?lved as to b? unflzttgn g
impartial decision35 and those where the judge has an intere
against the accused.30

. . ‘s pre-
Another concern regarding the present model of juvenile courts 18 P
sented by the doctrine of separation of powers.

Tt has been said that the object of the Federal Constlz?—

tion was to establish three great departgez?s.oi go;zizizgt;
i i tive, and the judicia e .
the legislative, the execu s mer
i the second, to approve

The first was to pass the laws, .
execute them, and the third, to expound and enforce them
(citations omitted)37

i i ost-
1t can be argued that the three functions of probatlgn, geteni%oznzzidp
trial detention are functions properly done by the ex?cutlzs izg;t;on de_,
in the adult correctional system, the analogous functzogs z " otﬁer Con
tention and post—trial detention are usually performed by an ag
the court.

. R . e qa s ad-
Notwithstanding the ambiguity of the coFStltut;ogiiitysthigd;zzi}

ministration of services, the propriety or wisdom o . thegability e udge

i 1 uestioned.38 Many concerns revolve aroun . 2 JuE e
SerlOUS.Y 23 an impartial trier of fact when he or she may havg the a mintst
Eivzeﬁizgonsibility for the services ordered by the c?u%té Thlirzzzgznt'Bg

jenificant when viewed in light of the recgnt r%g t tol e i a

Come? . g' i £ confinementVAO litigation. A judge is surely P 2
o ?Ondlzlqni Oest when he or she administers probationz Qetentlon oi’zo v
Eo?iilgthntzﬁnean then is called upon to decide the validity or legality
hi: or her own administrative decisions.

1971);
35. Mayberry v, Pennsylvania, 400 U.S. 455, 91 S.Ct. 499, 27 L.Ed 2d 532 ( )3

: L.Ed. 2d
Pickering v. Board of Education, 391 U.5. 563, 88 §.Ct.1731: 20
1968). .
36 gi;eé V. éhio, 273 U.S. 510, 47 S.Cg.2i8721;ta§.Ed. 749 (1927)

: . Constitutional Law, : . il
31. l§ AT.rJrsuzi; Zzte 18, at 129; National Advisory Committee oqlCriﬁziice
% giiiiﬁe’Standa;ds and Goals, Report of the Task Force on Juvenile

i i Dec.1976).
and Delinquency Prevention., (
39, Morales v. Turman, 364 F.Supp. 166 (E.D. Tngl%7ig72)
40. Marturella v. KRelley, 349 F. Supp. 575 (S.D.N.Y.

<
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A similar concern is raised regarding employer-employee relations when
the judge is the employer of personnel responsible for probation, detention
and post~trial detention. In a recent federal court decision,41 a state ju-
venile court judge was found personally liable for damages stemming from the

illegal discharge of a probation officer, whom the judge controlled by virtue

of statute. In the §1983 civil rights claim suit, the court held that ju-

dicial immunity was not a defense because the action was ministerial as op-
posed to judicial and the judge failed to show his action was in good faith
which could have entitled him to defense of qualified judicial immunity.

A related concern is the position of a judge as employer with the in-

credase in labor union organizing of state, county and local government workers.

Again, the judge may be placed in an untenable position by being a party to

collective bargaining agreements and subsequently having to make judicial de-
terminations concerning those agreements.

Ancther concern relates to the ability of both the probation officer and
judge to be objective when they are in an employer-employee relationship.

When a close working relationship develops and, especially when the judge does

not handle juvenile law cases full time 42
and become a "rubber-stamp' for the probation officer.

officer may be less inclined to advocate a certain position if he or she knows
a judge holds a different view of how to handle the problem.

the judge may abrogate his authority
Similarly, a probation

A final argument against the judicial administration of intake predisposi~
tion investigation and community supervision, is that judges lack the time and,

in cases, the skills to administer these services.
a judge should spend his or her time

responsibilities. If the juvenile court continues to move toward the due pro-

First, as the argument goes,
carrying out the mandated decision-making

cess model embodied in Gault and its progeny, less and less time will be avail-

able for judges to deal with non-judicial functions.

inherent in a legal education to qualify one as an administrator or manager.
Those professions require special skills and only recently has the legal pro-
fession recognized this by the increased use of court administrators and law
office managers with degrees in management and administration.

For the above reasons, the IJA/ABA Standards call for executive branch ad-

ministration of the probation function and related intake, predisposition in~
vestigative and commuaity supervision services.

Statewide vs. Local Administratiqp

As pointed out earlier, Standard 4.3%3 recommends that the administration
of intake and predisposition investigative services should be at the state
level on a statewide basis or partly at the state level and partly at the local

41.

Atcherson v. Siebenmann,Civil No. 76~33-D (S.D.1A., Sept. 7,1978), Appeal
filed (8th Cir.Oct.7, 1978).

42, Contemporary Studies Project, supra,note 18, at 1265.
43, Gittler,supra,ncte 18, at 131.
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level. The Standard reflects the fact that no rigid model can be applied to

all jurisdictions with favorable results. Instead, the Standard identifies the

advantages of each alternative and calls upon the states to develop a specific
plan taking into account their own circumstances.

The commentary to Standard 4.3 includes several advantages of local admin-
instration. . First, and probably most important, is that local employees tend to
have better ties with the community than would state employees.44 Further, be-
cause local agencies are generally smaller, local administration generally
suffers less from 'bureaucratic breakdown' than would a huge statewide adminis-
tration.45 Finally, community support is usually increased when the probation
officers and other perscnnel live in the community and this would alleviate the
feeling of outsiders dictating what is best for the community.46

The Standards make clear, however, the performance of some tasks at the
state level has many advantages. Chief among those is the need for uniformity
in service provision. 7 Furthermore, state involvement can result in planning
and coordination of service provision,48 which have been found lacking present-
1y.49 Finally, a state ageancy would be better able to draw on state treasuries

and more equitably determine appropriate fiscal allocations which localities are
hard-pressed to do.50

While Standard 4.3 definitely prefers some state involvement in the provi-
sion of probation services, also clearly addressed is the problem g?at large,
overcentralized systems can impede effective delivery of services.

Specialization of Probation Functions

IJA/ABA Standard 4,152 recommends that intake, predisposition investigation
and community supervision should be separate and distinct from one another and
that one individual should not be assigned all three tasks, If the population
and geography prohibits effective separation of all three functions, the Standard

calls for two units; one for community supervision and another handling intake
and predisposition investigation.

The principal evil of the present scheme, which largely combines.these
functions, is role confusion. That is, the probation officer is required to
wear several "hats" which can interfere with the performance of one or several
of the functions., First, the officer is a confessor, parental-figure at intake.
Then, he or she changes hats to that of an investigator attempting to prove
commission of the alleged delinquency. A third "hat" in the sequence is that

44, Id. at 132

45, Id.

46. TId.

47. Td. at 133
48, Td.

49.

Contemporary Studies Project, supra, note 6, at 1304.
50. Gittler, supra, note 18, at 133.
51. 1Id. at 134,

52, 1Id.
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of testifying against the child and maybe even presenting the state's evidence
whereby the probation officer becomes a prosecutor of sorts,
child is adjudicated and placed on probation,
to become a sympathetic treatment figure.
the officer and the child.

Finally, if the
the officer again changes "hats"

This confusion has effects both for
The officer, many times overworked, cannot give
adequate time to all functions and frequently the community supervision func-—

tion suffers because of it.33 The child, on the other hand, doesn't know what
role the officer will take next; whether it will be a helping role or that of
accuser. As a result, it will be extremely difficult for the child to develop
any trust in the relationship. Without trust, it's hard to imagine any real
treatment effect by community supervision. In reality, most kids view the pro-

bation officer, not as he or she is conceived by the juvenile justice system,
but as "another" cop ready to "get" them.>%

In summary, the IJA/ABA Standards recommend executive administration on a
statewide or partly state and partly local basis with specialization of the

three tasks of intake, predisposition investigation and community supervision
within the probation function.

The Task Force on Juvenile Justice and Delinquency Prevention Standards
also address the issue of court administered probation services.

Task Force Standard 19.255 sets out the basic organizational structure of
the probation functicn.

19.2 Creation of a state agency for Juvenile Intake and
Corrections. There should be a strong preference for a single
statewide agency with responsibility for the administration of
all juvenile intake and corrections. This state agency should be
located within the executive branch of government, and its chief

administrator should report directly to the governor or a cabinet~
level official. The state agency should be a separate administrative

entity but may be under an umbrella organization in which a number of
people-serving agencies are brought together for coordinmation purposes.

Task Force Standard 21.156 deals specifically with the intake function.

21.1 State Agency Responsibility for Intake Services.
Intake services should be the responsibility of the State agency.
These services should be designed to serve three functions:

53, Id. at 125. ‘
54,

Johnson, The Role of Counsel in the Juvenile Court, (1974), (published
under LEAA Grant No. 73-MI-07-004)

55. National Advisory Committee on Criminal Justice Standards and Goals,
Report of the Task Force on Juvenile Justice and Delinquency Prevention,
Standard 19.2, at 613 (Dec.1976). (hereinafter cited as Task Force.)

56.

Task Force, supra, note 55, Standard 21.1, at 653,
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1. To act for the family court in gscreening applications
for petitions;

2. To act for family court in developing the necessary 1n-
formation to make a dispositional order; and,

3 To act as the intake apparatus for the State agency 1gas
the c;ses of children or families for which the Stzte agency
responsibilities for carrying out dispositional orders.

Task Force Standard 21.357 recommends that the task ?f prediszos:tzii
investigation and dispositional report should be placed in a state agency
responsible for intake services.

ispositional Report ] @ '
%i;3di2pozitional report should_be prepare@ ﬁyt§2e igzziiiiznzits
intake personnel. This report should comply wilt guid ines Set o
forth for such reports in Standard 14.5. The ?ecoymendztiqn.tation@ :
in the report should be consistent wi?h thg crltzrli an Cﬁg;ter on
on dispositional decisions described in tha standards 1n

Kk T Standards 23.1°8 and 93,259 indicate the orgaaization for the
Task Torce 3.
community supervision function.

3.1 Organization o .
%he Staie agency shoulid have responsibility foildeveiigznim;le
. . . . ro _
i ty supervision that wi PIS > 1
statewide network of communl ' 510 - FoVide o
i ily dispositional crder, SUp s
mentation of the family court's ] : ° visio
i i for juvenile delinquents.
counseling, and other services e by
i ilable on a decentralize
gservices should be made avail . > -
workers located as close to the community and the family cou
as feasible.

23.2 Nature of Services . o .
The primary responsibility of the community supe?v131?ntﬁz
vision of the State agency should be the 1mplem§ntitzizp281tions
itd i itd the family court. uc
conditional dispositions of i1y . osition
i i suvenile's schooling, regu
should not interfere with the juv X
ployment, or other activities necessary for normal growth an
development.

1
i s
Finallv, Task Force Standard 18.260 addressed the 1ssue.o£ t2§8c2122u_
; 7, . .
o wi i i d the need for input in :
ionship with probation services an : ) 0 Rt
ziiztéizn"h?standaid setting in the areas of intake, predisposition 1
gations and community supervision.

57. Task Force, supra, note 55, Standard 22.%, az 232
58, Task Force, supra, note 55, Standard 2 .2, at 677.
59, Task Force, supra, note 55, Standard 23.2, :t 595.
60. Task Force, supra, note 55, Standard 18.2, .
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Generally, the Task Force Standards set ocut above, are similar to the

IJA/ABA Standards relating to the probation function, although an extended
commentary or rationale is usually absent.

Judicial vs. Executive Administration

Task Force Standard 19.2 clearly indicates that the probation functions
of intake, predisposition investigation and community supervision should be
the responsibility of the executive branch. The commentary indicates that
one of the rationales for placement in an executive agency is to remove the
objections relating to unconstitutionality and the biased decision-maker dis-
cussed in the IJA/ABA commentary.6l The commentary also expresses the view

that removal of intake from court administration will allow the court to con-
centrate on fact finding and making dispositions.62

Statewide vs. Local Administration

Task Force Standard 19.2 states a preference for administration of the
probation function in a single statewide agency. Standard 19.3 indicates
that direct services should be decentralized to the smallest geographic en-
tities consistent with cost and community-based corrections.

On this issue,
the Task Force Standards mirror those of the IJA/ABA.

Again, the rationale for the standard is uniformity in standard-setting

and operation. Additional benefits include avoidance of duplication, equi-
table distribution of resources and fiscal accountability.64

Specialization of Probation Function

Task Force Standards 21.2 and 21.3 clearly indicate a position of combin-
ing the functions of intake and predisposition investigation, noting that they
require similar skills and can avoid a duplication of effort. This is in con-
trast to the IJA/ABA Standard®? calling for separation of all three functions

within probation services, and a combination of intake and investigative ser-
vices as a less acceptable alternative.

While the IJA/ABA Standard recommends, at a minimum, that community super-—
vision be assigned to different individuals than intake and investigative ser-

vices, Task Force Standard 23.2 would seem to allow and anticipate the three
functions coalescing in one individual.

The commentary to Standard 23,206
states:
61. Task Force, supra, note 55, Standard 21.1, at 653
62. Id.
63. Task Force,supra,note 55,Standard 19.2,at 614.
64.

Task Force,supra,note 55,S5tandard 19.3,at 616.
65. Gittler, supra,note 18,Standard 4.1, at 123.
66. Task Force,supra,note 55,at 677.
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The community supervision division of the agency should
have responsibility for providing intake services, preparing
diagnuostic and predispositional reports, and implementing the
family court's dispositional orders.

In summary, the Task Force Standards agree with the IJA/ABA Standards with
regard to executive and state level administration of probation services., -How-
ever, the Task Force Standards do not appear to gec as far as the IJA/ABA Stan-
dards relating to specialization of intake, predisposition investigation and
community supervision.

The National Advisory Committee on Juvenile Justice and Delinquency Pre-
vention is the third group which has promulgated standards being compared in
this endeavor. The NAC Standards are generally less comprehensive than either
the IJA/ABA or Task Force Standards.

In the area of probation function there are four standards which apply:
NAC Standard 3.14167 provides in pertinent part:

3.141 Organization of Intake Units

An intake unit should be established as a separate depart-
ment or agency to review complaints submitted pursuant to the
jurisdiction of the family court over delinquency, non-criminal
misbehavior, and neglect and abuse and to make the initial deter-
mirnation regarding the release or retention in custody of juveniles
who are named in such complaints...

NAC Standard 3.186 addresses the issue of predisposition investigations.

3.186 Predisposition Investigations

Predisposition investigative services should be available to
and utilized by family courts. Predisposition investigatdions
should be conducted by the agency responsible for the provision
of supervisory services to juveniles and should be governed by
written guidelines and rules issued by that agency. Whenever
possible, separate units should be established to conduct such
investigations.

Although the Standard doesn't specifically say so, the commentary68 to NAC
Standard 4.11 indicates that community supervision should be the responsibility
of a single state agency.

4.11 Role of the State

The State should be responsible for providing directly or
subsidizing the provision of residential programs for juveniles
subject to the jurisdiction of the family court over delinquency,

67. National Advisory Committee for Juvenile Justice and Delinquency Prevention
Report of the Advisory Committee to the Administrator on Standards for the
Administration of Juvenile Justice, (Sept.,1976,Mar.1977). (hereinafter cited
as NAC). "

68. NAC,supra,note 67,at 106.
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non-criminal misbehavior, and neglect and abuse, and non-

residential programs for i
. Juveniles and/or famili subject
to that jurisdiction. ves subjeet

Finally, NAC Standard 4,32 clearl

Y Shouwld be piemngrd tho seiea ay prefers the community supervision Ffunc—

gency set out in Standard 4.11.

4,32 Community Supervisicn
vid 2 Eystem of community supervision services should be pro-
v: ed by the stgte agency described in Standard 4.11, to super-
c;i? persons adjudicated pursuant to jurisdiction of the family
rt over delinquency, non—criminal misbehavior and neglect

and abuse. Communit isi
oyapus ¥ supervision personnel should be state em-

resp?ngible averages no more than 25, However there should b
sufficient flexibility in case assignments to ;ermiﬁ caseload -
l?w as 12 when the cases require intensive supérvision and .
high as 40, when only minimal supervision is required.’ =

In sparsely populated areas, regional community services

offices should be established to serve several family courts

respects.

Judicial v. Executive Administration

The NAC Standards specificall
executive administration of the PT
dard drafters felt the question of
probation services is best left to
States based on the political,
?asis policy question of the co
Juvenile justice reform effort,
group may have undermined the who
in the other NAC standards.

y do not address the issue of judicial vs,
o?ation function,70 Apparently, the stan-—
judicial vs. executive administration of
the determination of each of the several
geographic and economic climate in each. The
urt administering services is crucial to the

By failing to address the issue the NAC
le philosophy and protections incorporated

69. gﬁelsogzte?fsting to.n?te frog Fhe Commentary to NAC Standard 3.141, that
ey Oﬁnluy_?uggrYlslon deflgltion excludes pre~adjudication, i.e., in-
R rncfm Jud1c1al, probatlog. If such services are necessary, the
Samele e ;rge to the1ap?ropF1ate agency and the complaint is to be
e . n‘ormal precuation is disallowed because of its constraints on

i ?r?y W1E§out due process safeguards. This is similar to the IJA/ABA
position, Gittler, supra, note 18, Standard 2.4D, at 52; Task Force -

, supra,note 50, Standard 21.2, at 656, ’ ’

70. NAG, supra,note 67, Standard 3.186,at 161
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Statewide vs., Local Administration

The NAC Standards recommend a single state agency for administration of
probation services.’l Further, the Standards’2 emphasize the need for
decentralization to local areas for direct service provision, at least for
community supervision. In this respect, the NAC Standards agree with those
of the IJA/ABA and Task Force.

Specialization of Probation Function

The NAC Standard recommends the establishment of separate units for in-
take,73 predisposition investigationﬂ* and community Supervision, 75 when-—
ever possible, Again, the Standard appears to assume a more flexible position
than the IJA/ABA Standard on a local autonomy rationale.

With regard to the issue of probation function the NAC Standards do not
assume a position of either judicial or executive administration, in contrast
to both the IJA/ABA and Task Force Standards. All standards agree on adminis-
tration at the state level, Finally, the NAC Standards call for specialization
of the functions of intake, predisposition investigation, and community super-
vision and are similar to IJA/ABA Standards in this respect. However, the NAC
Standards do not answer the question of which services, intake, predisposition
investigation or community supervision, should be combined if that is necessary.

II. DETENTION

In the juvenile justice system there exists a severe problem in the tre-
mendous cver-use of detention at the pretrial stage. Omne study found that in
1965, of a total 409,218 juveniles detained prior to trial, only 242,275 were
detained or placed on probation as a disposition.’® This anomalous situation
has been analyzed:

In contrast to the pretrial stage, much greater care and
sensitivity is usually devoted to the postadjudicative disposi-
tion, its facilities, and its alternatives to incarceration.

The result, paradoxically, is consideraktly less detention under
better conditions once the juvenile justice system ceased to
presume that the juvenile is innocent. (Citation omitted)77

71. NAC, supra, note 67, Standard 4.1l.

72. 1I1d., Standard 4.31.

73. Id., Standard 3.141

74, 1Id., Standard 3.186.

75. 1Id., Standard 4.31.

76. National Council on Crime and Delinquency, Juvenile Detention in Correc—
tions in the United States, 13 Crime & Delinquency 1, 11, 15, 36 (1967);
see also Ferster, Snethen, and Courtless, Juvenile Detention; Protection,
Prevention, or Punishment? 38 Fordham L.Rev, 161 (1969).

77. TFreed, Terrell & Schultz, supra, note 20, at 2.
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This situation has resulted, at least in part, because of the widespread
local administration’8 of the detention process. Although exact statistics of
the number of judicially administered detention facilities is unknown, it is
not unheard of for a juvenile court to control detention.’? The Standards
under analysis seek to correct this tragedy by state agency administration and
strong standard setting on criteria for detention.

The IJA/ABA Standard relating to the administration of the detention func-
tion is found in the Interim Status80 volume.

11.1 Centralized interim status administration in a state-
wide agency.

A. To facilitate the creation of an adequate interim de-
cision making process, with the resources necessary to imple—
ment it and an information system to monitor it, the responsi-
bility for all aspects of nonjudicial interim status decision
involving accused juvenile offenders should be centralized in
a single statewide agency. This centralization should include
both personnel and facility administration. The agency should
be part of the executive branch of the state government, though
contracting with private non-profit organizations should be per-
mitted initially. All detention facility personnel, and all
public employees involved in release, control and supervision
programs for accused juveniles could be employed by or other-
wise responsible for the coordination and review of all release
and control of, and detention programs for, accused juveniles.

B. Each juvenile court and local police department should
have available to it representatives of the agency and facilities
developed by the agency.

C. The juvenile facility intake officials described in
Part VI of these standards should be the local representatives
of the statewide agency. They should be empowered to make or
recommend the pretrial release, control, and detention decisions
authorized by these standards, and to relax the restrictions
imposed on a juvenile in accordance with Standard 7.11.

This standard clearly prefers that the detention function be administered
by the executive branch vig-a-vis judicial control. It does so while admitting
that no empirical studies have been completed which address the efficacy of
executive vs. judicial responsibility.8l The rationale appears to be the in-
appropriateness of judicial control and the attendant conflict of a judge being
called upon to review his or her own administrative decisions.,

78. Freed, Terrell & Schultz, supra, nute 20, at 102.

79. Note, Administration of Pre-Trial Release and Detention; A Proposal for
Unification, 83 Yale L.J. 157, 177-180 (1973). <(hereinafter cited as
Unification).

80. TFreed,Terrell & Schultz, supra, note 20, at 2.

81. Id.
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The foregoing Standard also recommends that the responsibility for deten-
tion services be placed at the state level. This is geared toward uniform
standard setting, greater accountability and greater financial resources.

The Task Force Standard82 relating to the detention function takes a posi-
tion similar to that of the IJA/ABA.
22.1 Developrent of a Statewide System of Detention and

Shelter Care.

The State juvenile intake and corrections agency should be
responsible for the development of a statewide system of detention
care facilities and approved shelter care facilities for juveniles
referred to or under the jurisdiction of the family court of who are
in the legal custody of the State agency or under community super-
vision.

The State agency should be authorized to purchase detention and
shelter care services from other public agencies or from private
organizations, provided that the agency's standards are met in the
provision of such services.

Where it determines that adequate shelter care cannot be pro-
vided, the State agency should construct shelter care facilities and
operate these facilities in accordance with its promulgated standards.

The Standard clearly contemplates executive administration of detention and
shelter care services. The rationale for this position is not indicated, but
presumably follows the logic that a judge-administered system involves an in~-
herent conflict of interest.

Further, the Standard recommends a statewide system administered by a
state juvenile agency. The advantages of placement in a single state agency
includes economies of scales, uniform standards resulting in more uniforwm ap-
plication, greater potential for program specialization and a greater likeli-
hood of adequate training, personnel and salaries.

In sum, the Task Force Standards track with those of the TJA/ABA in call-
ing for executive branch adwinistration and centralization to a state agency,
eschewing the present local control.

The NAC Standards relating to detention are somewhat ambiguous as to
their thrust and direction,

4,11 Roles of the State

The State should be responsible for providing directly or
subsidizing the provisions of residential programs for juveniles
subject to the jurisdiction of the family court over delinquency,
non-criminal misbehavior, and neglect and abuse, and non-residential
programs for juveniles and/or their families subject to that juris-—
diction.

82, Task Force, supra, note 55, Standard 22.1, at 663.
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such program ini :
state agency programs should be administered by a single

NAC Standard 3.151 s

ecific :
release. P ally addresses the issue of detention and

3.151 Purpose and Criteria

Delingueny. for Detention and Conditioned Releage-

' While the former Standard
a single, state agency, the lat
setting function and not operat

However, Standard 3.141 does al
take unit,

appears to place the operational management in

?er appears to allow the agency only a standard
1onal.responsibility for detention services

low direct detention services by the state in—

The (
ministrat§§C St;ﬁdards do not address the issue of judicial vs, executive ad-
Tind eXiS; E. -he commentary does recognize that significant detention rob-
wiy Cxist Z v1rt?e of local control,83 and seek to correct these diffifult'
ard setting and centralized state administration - e

To recapitulate, both the IJA/
ABA and Tas
val of the detentic: function from the i

traliz i
e NAgdSizage Sgency to implement a statewide system of detention services
ndards, on the other hand, don't address the judicial vs executive

administration, but a
’ gree that detentio $
as opposed to the local level. 7 should be administered at the state

Ta k Force Standards cail for remo-
udiciary and placement within a cen-

IITI. POST-TRIAL DETENTION

The post-trial detenti ithi
lon within the juvenile justi i 1
analogous to the adult corrections systemJ ctice the ceorel® e oy

. In practice th
enera istere . ; » e courts h
iore ciiirifzigéséirtd fhese regzdentlal programs and the trend hag s:snngsr
a ate control. . . :
5086 states, the state has resp ,SFaFlstlcs vary, bqt show that in 3085 to

reason, these Standards will pr ﬁ?r that
» because

83. NAc, supra, note 67, at 80,
84. Cohen and Rutherford, Standards Relating to Correc
s ;tagdaré Zél, at 50 (IJA/ABA, Draft, May, 1976)
. « warri, R. Venter, and R. Kish i fus ti :
Nation 31 (19743 s ish, Juvenile Injustice:

gﬁﬁizgi% Advisory Commission on Criminel Justice Standards and Goals
sox l;ons, at 619—14. (U.S. Government Printing Office Washingto;
D.C., 73). (hereinafter cited as Corrections). ’ ’

tions Administration,

Failure of a

86.
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The TIJA/ABA Standard relating to court-administred post-trial detention is

clear.87

"2.1 Statewide Department:

a. 8ingle statewide department. There should be a preference for a single
statewide department with responsiblility for the administration of juvenile
corrections rather than a proliferation of agencies at both the state and
local level. The statewide department may be termed '"the Department of
Youth Services." In these standards it is referred to as 'the department."

b. Location in executive branch of government. The department should be
located with the executive branch of the state government.

c. Exceptions to statewide jurisdiction. When for political or geographic
considerations, some programs are within the jurisdiction of local government
and it is determined that they should remain subject to local control, the
statewide deparimient should be responsible for the setting and enforcement

of standards and the provision of technical assistance, training, and fiscal
subsidies.”

Another Standard®® clarifies that the administration of the system may in-

clude direct services <r purchase~of-service.

wide agency to be responsible for all juvenile corrections programs.

"2.5 The department and the private sector.

a. Alternative means of program provision. The department mayv provide
directly or may purchase from the private sector programs required to carry
out the court's dispositions. There should be a purchase of programs and
services from the private sector when purchase avoids duplication and pro-
vides a wider range and greater flexibility and more adequately meets the
needs of the individual juvenile than can be attained through direct pro-
vision by the department.

b. Quality control for public and private programs. Standards developed
by the department for programs it administers should apply to programs
purchased from the private sector. The department's monitoring activities
should apply to both public and private programs."

These Standards call for executive branch administration of a single state-
Although

statewide administration is preferred, exceptions are allowed for jurisdictions

where such an organization is not politically or geographically possible.

The

Standards also indicate that administration includes direct provision of post-

trial detention by the agency.

It is argued that the centralization would result

in improved standard setting, greater accountability and managerial controls,
increased diversification and specialization, better financial support and a more
equitable distribution of resources.

87.
88.
89,

Cohen and Rutherford, supra, note 84, at 49.
Id., at 58.
Id., at 49.
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Task Force Standards90 are similar to those of IJA/ABA.

"14.9 Provision of Dispositional Services

In both conditional and custodial dispositions, the administration of
cor?e?tional Programs and assignment and reassignment of juveniles to
activities, programs, and services within the category and duration

ordered by the court should be the responsibility of the State's
correctional agency."..

Task Force Standard 24,191 specifically deals with residential facilities.
"24.1 Development of a Statewide System

The'State agency should establish a statewide network of co-
residential facilities for the care and tra
comm}tted to its custody. These facilities should be of a wide variety
ranging from secure facilities to camps, ranches, and residential schools.
They.may be operated by the State agency under a division of residential
services or by local public or private organizations."

educational

Task Force Standard 19,292

calls for a statewide agency within the exec—
utive branch to administer all j gency exec

uvenile corrections programs These Standard

. . . : S
aiéume thaF OI%&HlZ?thn. Again, the rationale is administrative claiming that
this organization will result in a more equitable distribution of correctional

resources, moFe uniform application statewide, greater diversification and
program experimentation and greater accountability. 93

The Task ?orce Standards track very closely to those of the IJA/ABA with
the édded requlrément that the residential facilities be coeducational to
provide & normalized environment for kids who must be removed from their home.

The NAC Standard only generally indicated the administrative structure
for post-trial detention.

"4.11. Role of the State

The State should be responsible for providing directly or subsidizing
?he provision of residential programs for juveniles subject to the
jurisdiction of the family court ovér delinquency, fon-criminal mis-
behavior, and neglect and abuse, and non-residential programs for
juveniles and/or their.families subject to that jurisdiction.

Ordinarily, such programs should be administered by a single state
agency."...

. While the Standard fails to address the judicial vs.
tion issue, it does recommend a sin
corrections.

executive administra-
gle state agency be responsible for juvenile
No reasons for this structure appear in the Stamdard, but presum—
ably they are similar to the administrative rationales put forth b; both the
IJA/ABA and Task Force Standards.

90.

Task Force, supra, note 55, Standard 14.9, at 451.
91. Task Force, supra, note 35, Standard 24.1, at 699.
92w Task Force, supra, note 55, Standard 19.2, at 613.
93. Task Force, supra, note 55, Standard 24.1, at 699.
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In conclusion, the foregoing standards address the issue of post-trial de-
tention by the juvenile court. Two of the Standards groups, LJA/ARA and the Task
Force, mandate that post-trial detention should be administered by the executive
branch and not by the court. All three groups find a meed for statewide adminis-

tration in a single state agency.

B. Present Statutes

1 State
a) Probation Function

Traditional to the juvenile justice system has been the provision of proba-
tion services (intake, predisposition investigation and report, community super-
vision) at the local level with judicial administration.9

In twenty-nine jurisdictions, probation services are judicially adminis-
tered, presumably with a direct employer—-employee relationship between the judge
and probation personnel. In four more jurisdictions, the court may appoint its
own probation officers or obtain probation services from the executive-adminis-—
tered agency.97 In four other jurisdictions, the executive agency supplies the
probation officers who perform their responsibilities under court supervision and
control.?8 Finally, in five jurisdictions, there is a mix of judicially adminis-
tered services to some courts and executive administered services to others.

Specifically in regard to predisposition reports, the majority of states do
not evew mandate that they be done.. Thirty states provide that the reports are
discretionary. Only eighteen states require a predisposition report in each
and every case.lOl Finally, two jurisdictions provide both mandatory reports in

certain cases and discretionary reports in others.l02

Finally, community supervision is largely a local level phencmenon. Twenty-
four states provide that this supervisory fumctionis adminstered at the local
3 Twenty states mix the administration at both the state and local

level.
Only eight states provide for exclusive state level administration of

level.104
commuriity supervision.

%4, Gittler, supra, note 18 Standard 4.2, at 127; Working Papers of tiie National
Task Force to Develop Standards and Goals for Juvenile Justice, a Compara-—
tive Analysis of Standards and State Practices, Juvenile Dispositions and
Corrections, App. A. at 82 (Task Force, Draft, January, 1977); NAC, supra,

note 57. Standard 3.141, at 60.
95. Gittler, supra, note 18, Standard 4.2, at 127, n. 96.
96. 1Id. at 127, n. 97.
97. 1d., at 127, n. 98.
98. Id., at 127, mn. 99.
99. 1Id., at 128, n. 100.
100. Gittler, supra, note 18, Standard 3.1, at ITII, n. 81,
101. 1Id., at III, n. 80.
162, 1Id., at IITI. n. 82.
103.. Corrections, supra, note 91.

104. 1d.
105. TId.
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b)  Detention

vide fc T . .
r administration at a mixture of state and local levels 1830 states pro-

Generall i L
¥s there is a lack of information regarding whether the detention

function is judici
judicially or executivel
: ; ma . . - .
tion services gioh exrst. however,llg naged. Judicial administration of deten-

c) Post-Trial Detention

Historica ~tri i
wide baste. anélg;egzzzb;;lzi'deﬁentlon has been provided by the state on a stat
A is has been an i &=
sibility. Statisti A eéxecutive rather than dudici
adminiszrat' atistics 1nd}cate that all fifty states place res ngl?lal respon-
lon of post-trial detention at the state level ponsibility for

In summary, state
; Statutes show the f i
ly administe ’ e following pattern: Probati i
red at the local level within the judicial branch; de:z;zg 1s general-
s on 1s pre-

judicial or ex i
ecutive branch control); and, pPost—-trial detention ig largely a

State administered functi i
. ction (again, statisti
judicial or executive braneh contrgl) Stics could not be found to indicate

2. TFederal

-l o . . - . . . 3

sion. As of February 2, 1976 3 i i
the Fedoray bnr oty P;isons,ligly 263 iuveniles were under the jurisdiction of

Not only b e
with juvenilzs’eﬁisssezﬁuzzeo?lzﬁmal gffect of the direct federal involvement
. 3 € schematic wvari
st . ariance
ate juvenile Systems, this area will not be eXp1°redO§u£§g:§al Procedure from

IIT. ASSESSMENT OF EACH POSITION

108. 1d.
109. Td.

110. Unification
» Supra, note 79
LL1. Corrections, supra, note 91, . 0 106
112, Cohen and Rutherford, Supra, note 69, at 58
3 .
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The NAC Standards fail to address the major issue of judicial vis—a-yis executive

branch administration of services and, generally, are less detailed and compre-
hensive than the other two.

TJA/ABA and Task Force Standards require the administration of probation, de-
tention and post—trial detention 'by the executive branch of govermment. Un-
fortunately, the NAC Standards specifically do not answer this question, which
could undermine other due process protections included in those Standards.

All three sets of standards call for administration of the three functions
by a single state agency on a statewide basis.

The NAC position appears more
flexible than either of the other two,

almost to the point of being discretionary.

All three sets of standards advocate specialization of functions of some
degree. The TJA/ABA forcefully requires not only specialization of probation,
detention and post-trial detention, but also the tasks of intake, predisposition
investigation and community supervision within the probation function. The Task
Force Standards argues that intake and predisposition investigation should be
combined and seems to allow all three functions within probation to be handled
by the same individual. Also, the Task Force Standard on organization appears to
allow the combination of probation, detention and post-trial detention in a sin-

gle agency, while the TJA/ABA would require different . persons &0 handle each func-

tion. TFinally, the NAC Standard again seems almost discretionary ind..ating that

intake, predisposition investigation and community supervision should be specia-
lized "whenever possible."

A) Philosophical Implications

Assuming the implementation of the TJA/ABA Standards, the intended implica-
tions seem clear.

¥irst, a system of due process br children. A system where
the court is a court of law rather than a social agency with legal powers and
authority. A system that will restore judicial integrity and charge judges to do
that which they are trained for and have the skills to do.

Secondly, by specializing
trial detention, the pervasive
system that juveniles perceive
court.

the ‘unctions of probation, detention and post-—
problem of role confusion could be reduced., A
as fair can only enhance the effectiveness of the

Thirdly, by function specialization and returning judicial integrity to the

court, accountability of all parts of the system can be increased. The actors in

the system will know what their respective roles are and how they are expected to
implement them.

Finally, a host of administrative and management benefits, such as uniformity

of resource allocation, coordination and communication within the s¥

atem, greater
financial resources, may be realized.

B) Implementation Issues

The issues surrounding implementation of these standards are largely adminis-
trative, save one.
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The implementation issue outside of the administrative area involves re-

searching state constitutions and statutes to determine where changes are
necessary. ‘

. If a ?onStitutional change is necessary to remove the functions of
probat?on, detention and post-trial detention to the executive branch, a general
education program directed to the electorate public will be necessary if the

amendmgnt is to succeed. If only statutory changes are necessary, this same
educational effort can be directed to the state legislature.

. 4?her§ Wi%l be a need to examine federal, state and local funding of the
juvenile justice system within each state. This is a necessity not only to en-
sure a new cost-effective system, but to ensure that the system is adequately

financed. Too often those working within the juvenile justice system have been

mandated to provide laudable goals and services on inadequate budgets and re-
sources.

Further, with the removal of services from the court there is a danger of a
bureaucratic nightmare, if judges and lawyers are not part of the implementation
system. While the legal profession will not have direct control over the new

system, it must have input to ensure the new system meets all legal requirements.

. Another implementation issue is the need of some mechanism to ensure reten—
tion of competent, trained, experienced and dedicated personnel when administra-

tive changes are made from judicial to executive branch, state to local contrdol
and local to state control.

n : It is not unknown for animosities to occur among
the various components of the present fragmented juvenile justice system. This

should be recognized and alleviated by training and education of present personnel
to foster acceptance of the newly implemented system.

C. Proposed Chaunges

. Adoption énd implementation of the IJA/ABA Standards relating to administra-
tion of probation, detention and post-trial detention should proceed expeditiously.

(TRANSCRIPT FOLLOWS)

19
50 JUDGE KETCHAM: Sir, for purposes of identifi-
a1 cation, how would Mr. Fort and I fit in or Mr.
09 Smith?
93 MR. MANAK: Well, everyone will have an oppor-
24 tunity. We have so many different labels.
34
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22

23

24

27

JUDGE KETCHAM: I don't think that really answers

it, but okay.

A;MR. MANAK: One of the labels of Mr. Smith is
also Dean, so Charlie, you have had so many different
labels, you are just goinj to have to pick and
choose.

Okay, Mr. Kaimowitz?

MR. KAIMOWITZ: Keeping in mind what you have
just stated about the judges, I am somewhat con-
cerned that this not deteriorate into a battle
between all of us and the judges; and following-up
on Mr. Cattle -- Judge Cattle's remarks this morning
about feeling that the judges have been made the
scapegoat. I think that I would like to, again,
allude to an area that -- not because Mr. Hege did
not cover it, but because the standards did not
contemplate it. Again, the gap in the reasoning
and a gap that I think in this area in particular
is vital; and that is, again, between all of us and
the behavioral science professionals.

My basis here, and why I would like  to
see unity between the judges and other groups in this

area is that the entire area that we are talking

about in terms of court services is advocated to what
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I believe to see in Michigan, to mental health
services. That the child who is given due process,
for example, in the Juvenile Court system, that thé
adjudicatory phase will wind up taken out of that
system, and I think the danger is really there in
two cases in front of the U.S. Supreme Court, and
simply placed in the mental health system. Now,

I don't know if the judges intend to run over and
turn their heads around and become probate judges

as responsible for mental health as well as for
juvenile justice; but in terms of services and
éeparation of services, I would have to enforce with
Mr. Hege who is suggesting that at least in law, that

we restrict ourselves to judicial functions and to

legal process functions.

On those points, I wish a simple
vocabulary change would have taken place somewhere
in this situation and I don't think it has. That
is, if we could stop referring to the adjudicatory
phase and the dispositional phase and try to adopt
the adult model in terms of simply talking about
trial and sentencing, I think a large part of the

problem would be solved -~ that we would then have

the sentencing phase, the professionals making their
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recommendations to the judges and judges the

o as s L on
entering into a very separate judicial functio

instead of, as I think Mr. Hege alluded to, the

i i the
kind »f swierger of interest that takesaover with

i i k
feeling -- the judges are trying to explain, look,

we are your last resort to helping kids, that a

\ . P11
judge would still talk like that in 1978 is stil
i i i the
disturbing to me because I think that it mixes up

i - »1la.
functions for a more desired over-all umbre

So at the risk of offending our

i but
moderator, I think I have gone on a bit long,

is that I am very concerned

the reason, as I say,

that
about this mental health gap and I woulé hope

i i £ rvices
Dthers would allude to it in terms of court se

being offered.

MR. MANAK: All right, that certainly is a new

point, however, that you brought out.
Mrs. Connell?
MS. CONNELL: I just as soon respond to what
scme of the judges have to say afterwards.
MR. MANAK: All right, Mrs. Sufian?
MS. SUFIAN: I would state that, xoo.
MR. MANAK: Okay, Judge Ketcham?

JUDGE KETCHAM: I am in the category.
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They comment angd they question. fThe

comment isg that,

are you aware, Mr, that

Office of Juvenile Justice Delinquency Prevention

in about September, I guess, awarded a very substantial

grant to the Academy of Contemporary Problems in

Columbus, Ohio. Cne of the four functions of that

grant -- I think there are really four grants -- is

to study non-judicial functions being performed

by juvenile court judiciaries, and I would presume

that, within the s5cope of that grant, I would not
know, I think it's eighteen months, there should
be --

the results should shed 2 lot of light on the

Present operations of court services.

And this is the question, what solution

do you suggest for the concern of a lot of conscien-

tious Juvenile Court judges, that, if services are

to be provided by the executive brancp, the judge

iy .
may be unable to make good on his disé\g}fﬁg:al order

insof'ar as treatment services are concerned?

MR. HEGE: Well, I gquess my position on that is

we have had, you know, a number of cases nationally

with regard to conditions of confinement right to

e

tri

treatment suits, and

the courts have seemed very

willing to go in and, if the situation requires it,

BN
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to restructure what treatment was being given, you

TS =

know, down to things like staff ratios, amount of

exercise during the day, those types of things. g

.

So, I guess I don't feel that the court

is going to be in a position where they are not going j ‘Q
to have power to act.

JUDGE KETCHAM: You mean through habeas corpus
through the federal courts or things like that, ; ; 

all right.

MR. MANAK: Judge Fort?

JUDGE FORT: I have a couple of questions, and

perhaps, in fairness to the reporter, on the court

organization volume of these standards, I should say - E
that the one point two section does not reflect the €' ﬁ
position of the reporter and that of all -- this . - ﬁ*mM$~*” s

& S v sl e

)

was a position with as, I think, some of the members 55
¢

who are here recall, was forced in effect on the Q@
. \

reporter, by the members of the Advisory Committee

to department number two, and I should also say, in

T

order that the position of the commentary and the

RS
P

responsibility for it will be fairly invested is
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that, as a member of the commission, I really was the
cne who led the battle to get one point two included

and who largely wrote the commentary. Ted Rubin sent

89
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it to me, and I rewrote it and sent it back and

so on, as I think Dean Smith will remember.

JUDGE MOORE: Bill, you, in one sentence,

alluded to this one point two before. I don't have

a volume in front of me. In one sentence, could
you tell me what one point two says?
MR. MANAK: The volumes, incidentally, are

on the front table here, if anyone wishes to refer

to any of these standards.
JUDGE FORT: One point two is a very short one.

It is only one sentence. It says, "The juvenile

intake function, juvenile probation services, and

juvenile detention programs should be administered
by the executive branch of government."

My personal view, as I‘gxplained in
some length to the commission on various occasions

at our meetings for this, is that it is at least

as important as any other single provisiorn in the
entire standard. I know that I am not exp;essing
the views of the members of the commission; but I
think it's, in fact, adopted by the state will have
the greatest single influence with respect to the

operation of the Juvenile Court of any provision and

standard. I am not expressing the opinion of the
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commission when I say that, but I am expressing my

own because of the reasons set forth here.

The separation of powers argument,I-

feel, although Mr. Hege advances it and I am in

sympathy with it, I think should be qualified to

reflect that this iz a short diversity of opinion
of the Appellate Courts of this country as to what

lay in terms of the separation of powers is in this

area. The Supreme Court of Pennsylvania has gone

fairly far in that regard. The court in my own

state has gone somewhat the other way, our Supreme

Court,

and in a number of the other states, I am

not going to belabor the point here, but there is

not, as Mr. Hege, indicated, unanimous agreement

with Appellate Courts concerning it.

My own view, is that, in terms of the

separation of powers, ultimately, is going to have

to find it's way to the Supreme Court of the United

States to be decided. I am not saying when, but I

don't see where else it can be decided. Mr. Hege

points out, as we pointed out at our discussion,

particularly in Arizona, of our drafting committee,

that -- and I think Lindsay, you were there, and Jim,

you were there, too. You remember Jim Lincoln was

\
v
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there and so on, was that the analogy in terms of

mental health and in terms of the operation of
county jails, if it's -- which has historically
been accepted as within the concept of separation

of powers and, therefore, exempt from the power of

the judiciary, I am not now speaking of juvenile

courts, but of any court in terms of administration,

had equal application to the operation of detention

office and of juvenile training schools, and whether

théy be state or county or municipally operated

and so on; and I still have that feeling and those

of the judges who have known me for twenty years

know I don't change my mind very readily, whether

] i to
it's right or wrong. And I have to take notice

that, and I only think it's fair, especially to

Ted Rubin, who I know many of the judges would have

figured led the billing for this to say in his

defense that he resulted ~- it had to be run =--

jammed down his throat. He felt just the opposite,

and those 0f us who are familiar with his operations

in Denver when he was the court judge can well under-

stand that. I am sure Jim, particumlarly, is not

all mindful of that, so I want to make that comment,

initially.
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I understood, Mr. Hege, in a small

manner, that you made a statement that wasn't clear

to me in relation to a detention decision being an

administrative decision. If that was what you meant

to say, I would expect this great disagreement with

that. I do not believe that a decision to detain

anybody in the Juvenile Court or in a mental case or

in an adult court can ever be an administrative

decision. It must be judiecial.

MR. HEGE: No,

I -- if that's the way the comment

came out, it was misspoken. I diqg not mean to

state that.

JUDGE FORT: And I am not able to shed any

light on the N.A.C. 1 hope someone else here is

able to explain why this was next dealt with.

MR. MANAK: Okay.

JUDGE FORT: So I won't take any more time. I

realize that there is a great deal more to be said
and problems underly what we are now talking about
having long and deep ramifications with respect to

the future of the Juvenile Court operations;

however, it is structured in the United States, and

I think it warrants much more serious consideration

than it has received from the L.E.A.A. from the

A e e e
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Juvenile Court Judge's organization or from any of
the others, and I have one last point; that is, just
in my mind, is that is the point involving finance.
As the cost of the administration of the court systems
are being taken over increasingly by the states, which
is what is going gradually throughout America, then
the power of the local county governments, unless
they operate under something like the Smith Act in
California, will come of necessigy, be taken out from
under the local courts and transferred to a state
board administrator or it's eguivalent under the court
or under the special service department as has
happened in Florida and as, you know, we are seeing
various volatile situations nationally in this regard.
MR. MANAK: Judge Ketcham, did you wish to
respond to a point?
JUDGE KETCHAM: Just to add a piece of factual
information that I think Mr. Heée and others of us
ought to consider is that the federal model, if it
be that, is dubious. The federal courts operate
probation. The federal courts do not operate their
detention services or their jails. So I don't know

that we can draw any conclusions from the federal

document.
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MR. MANAK: Judge Cattle?

JUDGE CATTLE: I think there is a distinct
division between probation and correction, and
certainly I would have nc objection to even think
about it as to once a juvenile may be committed to
an instituticn, that corrections should take over.
It's just like in adult court when the same thing
happens. The probation services is a totally
different matter, and I also wish to say that as

a country boy, I am a little bit puzzled by Mr.

Hege's exertions of what goes on in my neighboring
state of‘Iowa, but certainly my probation officers
have nothing to do with intake, my probation officers,
except in emergency situations take care of a child,
have nothing to do with the case prior to the same
having been adjudicated. My probation officers
then act to advise me after a post-trial, if you
will, examination of what they can find out, which
has an effect on my disposition or sentence. I
don't know that the country boys accept probation
like they seem to think we do, but there is a
difference between probation which is an arm of the

court priecr to a making of final commitment and

while there is still salvage available and corrections
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is a totally different handle, that's after the
delinquent juvenile has been committed to a state
institution, and from then on, it's a matter for
parole.

MR. MANAK:

Charlie?

DEAN SMITH: I pass in favor of the act of
the judges.

MR. MANAK: I don‘'t know if we are all aware
of the fact that he also is a former prosecutor.
I don't know if he mentioned that. He got at least
four labels.

DEAN SMITH: I have seldom dared desert the

role of a judge, and I don't think I will start
now.

MR. MANAK: Mr. Hutzler, you pass?

MR. HUTZLER: Yes.

MR. MANAK: Mr, Daleé
MR. DALE: Pass.
MR. MANAK: Okay, Judge McLaughlin?
JUDGE MC LAUGHLIN: The only comment I could
make, is, coming from a state where probation was,
at one time, an arm of the court, and now is some-

what state controlled; but it's definitely out of

the court system. The only comment that I can make
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is that it doesn't work any better when it's in the
court than when it's out of the court.

MR. MANAK: Judge Moore?
JUDGE MOORE: I would agree with Judge Fort, that
the way I read all these volumes, the two most
significant statements in the volumes of the juvenile
justice system as it currently operétes, whether you
like it or don't like the system as it operates,
is this particular statement, removal from the
judicial branch the operation of these three that
I would consider to be judicial functions currently --

JUDGE KETCHAM: Can you speak a little louder?
MR. MANAK: Could all of us speak a little louder?
Especially the observers, I think, are having
problems.

JUDGE MOORE: I said that I would agree with
Bill Fort that this statement in the volumes, along
with one other statement, are probably the two most
significant statements in any of the volumes con-
cerning juvenile justice. The other statement is,
unfortunately, one which we are not going to address
because nobody has that topic. Now, maybe %hLindsay

Arthur might address that portion in determining

sanity, and that's a statement which is in his
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tradition volume, that the courts may not lcok at
the needs of a child until after the court has de-
cided whether to incarcerate or not to incarcerate’
the child, that is for.another day.

I, personally, think that the best
issue here is how do we get the best services as
far as probation services are concerned for a child?
I think we are erroring in fundamentally deciding
that we are going to get by changing the system,
and there is no question that the courts have not
lived up to expectation of the public, and that
we have not been able to involve all the problems
that we were "supposed to" involve. That doesn't
mean that we are going to do better by forcing
everyone into a system by which the courts are
no longer involved in probationary services. I
think much better fhan that, we must devise a
system which allows within local jurisdictions to
control to be in that arm of the government which is
going to provide for children the best kinds of
probationary services.

As far as intake is concerned, my

prediction is that eventually that will be right out
of the court. I den't think the court should be

making a determination what kind of kids are going
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to be tried’and then go on and try them. As far as
operation of detention homes are concerned, again,
I think that a relatively unimportant issue and I
think that judge's problems are that they feel that
the detention homes will be full and they will have
a kid that they want detained and there will be

no place to put him, and if a detention home isn't
operated by the court, how are they going to force
che detention homes to take the child; and that's
what goes back to’what we argued earlier about the
habeas corpus or what have you.

The issue of probation, however, is
a different issue and probation really is a function
to try to change behavior, and it's my opinion that
a court currently operates a probationary program
under the auspices of the court and is doing a good
job, and I don't think that court should be forced
to turn over that responsibility to an unknown
state agency.

The real issue is how do you marshal.
resources and how do you hold those resources
accountable for what they are supposed to provide:
and if in some states the marshall resources is better
through the executive branch of government, and you

have a governor who is concerned about these services
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as not just one of twenty other departments that
he may be responsible for and this may be at the
bottom of his list, and then I presume that you are
going to be more successful in this state by having
the executive branch administer these services.
On the other hand, if you come to

another state where the juvenile services on a
state-wide level with the executive brarnch give
very low priority and you have some courts in that
state where you have a judge and an administrative
staff who are concerned about providing services and
are able to provide that community locally to provide
services, then I say lezve them where they are and
don't foster upon any one state another state's
structural requirements which may be a disservice,
eventually, to the children the court seeks to serve.

MR. MANAK: Judge Arthur?
JUDGE ARTHUR: I seem to be cast somewhat in the
role of defending what is, but I would suggest that
the burden of proof is on those who wish to change,
and I haven't seen in any of these, a proof of what
they are proposing is going to do any more for chil-
dren than what is, and certainly not a proof beyond

all reasonable doubt.
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MR. HUTZLER: You never get that in Juvenile
Courts.

JUDGE ARTHUR: I don't know, even a fair pre-
ponderance, fair and convincing, but it seems to ne
that I came into a system some years ago -- I heard
many people say too many years ago ~-- which was the
way you are now proposing, and the standard dispo-
sition in my court when I came into it read, and I
think I can quote it, "committed to the legal custody
of the welfare department until age twenty-one, unless
sooner released, period, end."

A total granting of all discretion to
the county welfare department. I think it was one
of my first acts as a juvenile court judge to change
that and say that the court would make the disposi-~
tional order and the court will determine what this
child needs and what the public needs in relation to
this child, and the court will maintain jurisdiction
to review whether its proposed disposition, it's
ordered dispositions are, in effect, being carried
out; but now you propose to go what I would say
backwards, and give all this discretion to the social

agencies and I would resist this strongly.

First of all, you are giving them
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; i () 1 j§j that what we have now is quickly subject to judicial
|

i 9 review,. You can bring it in on a single simple
discretion as the administration of these functions

f 3 || Motion, at least in my court, and I would assume
and the administration of these services to non- ‘ .4

3 4 that this woulgd be easily adopted into any court
elected people. Now, it's in the hands of the judge,

i a 5 whether it doesn't exist. If you don't like the
and as I well know -- by the way, my phone rings an

. ' R . . .
e p 1 37 u ri i !

S b o e e i et s

' or two Ou get it before the court where orders
for everybody's complaint, and I am up for election J | 7 Py g

. ¢an be made, where lawyers can be heard on both sides,
at regular intervals. Now, you want to turn this 8

over to some bureaucrat over there who brings civil 9

i 10 sarial basis of determining the facts of whether the
service protection. There is no focal point any

. c ey ‘
more, there is no we+w for the public to make it's | 11

. - v 12 but if you go into a bureaucracy, then I assume that
feelings felt. I am a strong believer in democracy, o

i ' p 13 || YOU are going to go through all the administrative
and I believe you are going away from that in going

hink 1 you f 14 hearings that are necessary to challenge what the
int ini i I think, also, |
into an administrative system.

. 15 administration is doing; then after time has
are moving things strongly towards the state capitol

assed and months have assed while the chilg is
rather than toward the local, and I am Smithsonian 16 b p

trying to grow up, then you say, well then we could

enough to think that we should keep these things on a | 17
: take it back to the court for review, and we can bring
local and practical level and let each community . 18
‘ ith it' | 19 it back for a treatment suit or something of that
i i f what it wants to do with it's .
shede Fox deael ! nature. I think you are hurting the children's
children, how it wants to protect itself, rather ﬁ 20 ;
! legal rights, the children's protective rights by
than send things to St. Paul or whatever the state | 51 :
| . ) .moving them into an administrative system where it's
capitol might be, for somebody over there who is often § 29 ’
. ‘ too far remeoved from the bProcesses to protect their
nameless to make a decision and send us a ruling that M 25
' f ) oy || Tights for them.
must be followed. vl

Lastly, on that point, I would suggest
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Specifically, I would suggest that,
as I follow the way you are proposing this, and this
I would put as a question, the judges who also losé
control of the P.S.I., would not know.the social
history. This would be determined for us because
the administrators would say well, this is what we
are going to tell you at the time of disposition.
We are going to give you this much social information
no more no less, whether you want it or not. We will
or wil% not give you a recommendation, according
tb“wﬁat we think. The recommendation will be
;éneralized or specific according to what we think.
Now, this is the most important of all tooelsin de-
termining what should happen to a child. I think
we would lose control of them, this I would resist
very strongly. This is the right arm of the court,
as much as the clerk, as much as the court reporter,
as much as the bailiff is to know, is to have some
control of what information is going to be given to
us at the time of the disposition; and similarly,
at the time in following-up what the court's dispo-
sition would be, and I should agree with Mr. Kaimowitz

in his statement that we ought to clarify the semantics

here so we know just where we are and maybe we should

¢

16

17

18

19

20

21

23

24

get away from some of these nice children bits of

jargon and factfinders and so on like that, and
call it trial and disposition, trial and sentencing,

would make language a lot easier for all of us to

use,

JUDGE KETCHAM: Lindsay, while you are clarifying

semantics, some of the people I think are in doubt

as to what P.S.I. is.

JUDGE ARTHUR: Oh, Pre-sentence Investigation.

It's a general pPhrase that we use, I am sorry =--and
lastly, you made a challenge that there was no due
Process in the Juvenile Court, and Mr. Kaimowitz

named the same process before. I can simply say in

Passing that I was at a meeting most of yesterday
noon in Minneapolis where the biggest problem was

S 1
1s there any way we can slow down some of the due

process we have got. We have two lawyers whose sole

job is to appeal the rulings of the Juvenile Court
14

and they are very busy. They are going up at the

rate of at least one a month. Our Supreme Court has

said somewhat lavenly we are going to set up a

Sseparate division in the Minnesota Supreme Court to
handle Hennepin County Juvenile Court appeals. Our
Juvenile detention center used to average four point

two"days as the average length of stay. It's up past
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@?” 1 twelve days now, the reason being that these children ui va o
d ‘ : S 1 the question of whether we should -- the court should
9 are on appeal and they are going up to eight, nine G s
) o 9 be a social service age:cy or a court, and talking
3 months in detention waiting for the Supreme Court to b
: f 3 about the parens patriaé model.
4 do something about their cases. : 7
SR 4 Well, I think it should be made clear
A5 I would say that at least in my court, ;g‘
f 5 that no Juvenile Court judge that I know, and I have
6 and I don't see any reason why it can't be adopted f
; 6 met a great many of them in a lot of different places
7 in any other courts of the land, we have a plither |
; 7 around the country. There isn't a one of us that
8 of due process. s
S 8 doesn't believe that a Juvenile Court should be a
9 Thank you. S
S g court in every sense of the word. T don't think
10 MR. MANAK: Judge Delaney? | |
ST 10 that's a debatable thing in the context of the judge's
11 JUDGE DELANEY: We have only been into this ;
| 11 concept of what a Juvenile Court is. Permeating these
2 12 thing about a half a day and I have heard so many : é
(f. _ .E ATy 12 statutes is the theme that rehabilitation and special
- 13 different versions of what the Juvenile Court is, : v% b
i = 18 services are kind of dirty words. They are something
14 I wish the real Juvenile Court would please stand !
3 14 that are unworthy of a court. The court should not
15 || up. i
I 15 be involved in this; and I understood -~ if I under-
16 Actually, I think one of the problems ?
f{ 16 stood Mr. Hege right, he was opposing the question of
17 we have, and the IJA has had throughout, is a role L
' 17 whether the court should provide and supervise and
" 18 identification that they have been looking at a y
i 18 be responsible for these rehabilitated services. It
19 court that doesn't exist or it doesn't exist at |
;i 19 seems to me that the question is not one of should
20 least as far as I know; but we have heard Mr. |
- 20 the court be the réhabili€ative agent, but should
21 Kaimowitz worrying about the judge who can, you know, f
5 21 the court be concerned with the rehabilitation of
29 thwart judicial review. 1I'd like to know how they ]
) g 29 the person. 1In other words, is it a proper jurisdic-
23 do it. I have been victims of it many times. We |
. . | 23 tional matter for a court to be concerned about the
24 have heard about courts doing their own intake and . 5 ﬁﬁ%i
Z @Q;; 24 quality of services that it provides when a person
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comes into the judicial system. Should we be con-
cerned about why he is in there and what can be done

to preclude his return into the systenm.

Now, if that is a proper judicial

concern, and in my view it is, the judge's role or
the court's role is one of insuring while the child
is within the jurisdiction of the court that these
services are adequately provided. ©Now, if the

judge is going to evaluate that somewhere along the
line, and this would be what we call the dispositional
aspect of the thing, we have to know several things:

what hanpened, why did it happen, what are the
factors that produced the immediate behavior, and
how may we address this -- the restructuring of this
person's environment because many or most of child-
hood problems are environmental problems,what comes
and so on.

from the family home, the peer group,

Now, if we don't know that and if we
are not concerned about it, I don't see how we can
make an intelligent and constructive judicial deci-
sion; and once that'decision is made -- first of
all, before we make the decision, certainly it
should be pirticipated in by the child, his family,"
by anyvone else

his lawyer, by the public prosecutor,
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who had a concern or input into this problem. The
judge is not the one who should make, you know, the
sole decision. It is a composite or decision that
is arrived at collectively by the best brains and
the best talent we can bring together on this problem;
but once it's done, it seems to me, the judicial
function is to put the imprimatur of the court and
the sanction of the law behind that program, not only
to insist that the kid perform his function and the
parents perform their function, but that the department
of social services or the department of public health
or the mental health situation or the probation
6fficer, whoever it is, does his thing because there
is no point in putting a kid on probation unless we
give him a chance to succeed; and in my view, that
is a court's responsibility.
In other words, we are enforcing not
only the rights of the child to proper treatment, but
the obligation of the community to provide that.
Now, if we look at it in that context,
whether probation or any of the other various

services that accompany a post-. adjudication approach

are under court supervision or under somebody else
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I don't think is really the critical issue. It is

the extent to which the court can mandate and evaluate
and improve and irnsist on proper functions of thesé
services. In our particular state, I felt that
probation services should be under the court, and
they still are, but recently or a few years ago we =--
the state took over the funding of probation services
and now our probation officer -- our services are
regulated by the judicial department in Denver, and
they might as well be regulated by, you know, the
department of social services or somebody else for
all we have to say about the funding and the selec-
tion and that scrt of thing; but I haven't seen any
material to the characterization or the quality of
the services. As long as we can say to the proba-
tion officer, this is your function. 1If we can

bring that case back for periodic review, whether

it's an abuse or neglect case or delinquency or
whatever it is and make both the subject of the
reporter and the people who are providing the services
give an account of their stewardship, if they all
understand that they are going to have to come back

and say this is what I did or if the recipient of

the service says I didn't get this kind of help,
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we should be in a position to say to the person,
look, you haven't done your job, I'm going to

insist that you do; and that's the kind of authority
we need.

So I think we can get lost in this
hassle about whether probation should be under the
court or somebody else. On the issue of whether
probation officers ought to be doing the intake and
finding the case and presenting the evidence, I think
that we are way beyond that. We are not even talking
There may'be some archaic

about that any more.

processes someplace in the country that still main-

.tain that process, but I hope they are short-lived.

I hope they will be gone.

MR. MANAK: Mrs. Szabo?

MS. SZABO: 1I have no questions since I will
keep the time in mind.

MR. MANAK: Mrs. Bridges?
MS. BRIDGES: I just want to say I prosecute
in the largest urban country, the section as the

social services are executive, and I think that

‘the courts have maintained a great deal of power

in spite of that, and one reason being that the

county has a Juvenile Court which is made up of the

i
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juvenile judges county commissioners who are
responsible for the funding and the heads of the
various agencies. They oversee the facilities,
inspection of juvenile facilities, and decide or
attempt to decide policy questions that arise within
the county. I think the roles are a little blurred
because we deal with each other on a day-to-day
basis, so there is constant communication between
the service agencies and the courts and the prosecu-
tors and the defense attorneys in some instances;
but we all knoﬁ, ultimately, that we have to go
before the court, and we all know, ultimately,

that we have to go before the county to get funding.

So I think it was very well to do

this, and I think, like the judge said, probably a
lot of this is because of the local nature of the
funding and the fact that everybody's pretty much
aware of what everybody's doing.

MR. MANAK: Mr. Rounds?

MR. ROUNDS: No comments.

MR. MANAK: Okay, Mr. Siegel?

MR. SIEGEL: I am in complete agreement with
Mr. Hege's comments that the intake and probation

should be in” the executive and not in the judiciary.

=i

R TR

o

&)

N O T R

T e e

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

55

I disagree with Judge Fort that we should be awaiting

a decision of the Appellate Court and eventually the
Supreme Court. I don't think it's basically a ‘
constitutional issue whether the Supreme Court and
the Appellate Court say it's constitutional or not,
it's still a policy question which has to be addressed
by the legislatures. Even if it's decided that it's
constitutional, that doesn't mean that the legisla-
tures should advocate it's role of making a decision
aé to whether it's wise or policy to have intake and
probation in the executive as opposed to the judiciary;
and I think the reasons put forth by Mr. Hege for
having the executive are highly convincing, and I
also want to say I don't think we should lose sight
of the fact that this really is a two-way street.
It's net only the judge who is going to be influenced
and biased by the opinions of his hand-picked and
personally supervised intake staff, but the intake
staff, of course, are deciding who is going to be
filed upon and what charges are going to be filed.

It is going to be influenced by their perceptions

of their bosses, i.éi, the judge's values; and so
they are not going to be making independént -

anv impartial decisions as to who should be filed
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1 upon. | é ’g 1 tradition of the lax in formal therapeutic type
5 And finally, I also want to express | 2 || @PProach which, you know, puts much less emphasis
3 the support for the speakers, that we really need 3 on strict evidentiary rules, strict hearsay rules,Q
4 a proof, much more in the direction of the due | 4 || less evidence to prove beyond a reasonable doubt.
5 process model and away from parens patriae. I just 5 If their courts could spend a good deal of their
6 can't agree with Judge Delwzney that that's no longer ; 6 time in the adult court with it's due process model
7 a problem when in twelve states we have the right ; 7 and truth-finding model, they are much more likely
8 to jury trial. Even in those states where there : X g || to apply that methodology in the Juvenile Court.
9 is the jury trial, Michigan is one of those twelve | 9 MR. MANAK: All right, Mike?
10 sﬁates, and Mr. Kaimowitz and Judge Moore would ‘: 10 MR. DALE: Have I unalterably waived?
11 verify this, and even though we have the right to | 11 " MR. MANAK: No.
19 jury trial in Michigan, many counties in Michigan | o 12 MR. DALE: I understood one of the questions
13 have never had a jury trial in a Juvenile Court ' ( ; 13 for the body to be what would happen where the
14 in Michigan. Many counties in Michigan have never ; 14 judge is unable to administrati&ely control pro-
15 || had an appeal. 3 ; , 15 || Pation services, temporary detention services? How
16 So, you know, I just can't accept | : 16 would they then enforce proper probation services,
17 that due process is no longer a problem. This i 17 enforce proper conditions at facilities, and I would
18 gets back into the final point. Judge Cattle's , B 18 c¢ling to the tension of the group, the body of law
19 comments, I am in disagrgement with Judge Cattle, " 19 that exists in New York, where in the state law
20 Judge Moore and with Judge Arthur's statements é 20 there is a -- in the Juvenile Court law, there is '
o1 | 2POUt the iotation system is bad. I think the % g1 || @ Statute which allows parties to a proceeding to ;
99 rotation syétem is more likely to move us towards lg 25 bring before the court information where an agency i
i H
03 a due process model because these many Juvenile § | o3 or where a probation dep?rtment is not carrying out 5
04 Court judges who are now steeped in the parens patriae § g:?? 24 a particular function, and where the court then has ;
5 i
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the power to order that agency to carry out a proper
function, and there is a rather extensive body of
case law. The section of law for the purposes of
our proceedings is Section 255 of the New York
State Family Court Act.

MR. MANAK: Judge Fort?
JUDGE FORT: I just thought -- I guess I didn't
make myself clear to Mr. Siegel. I was not sugges-
ting that the separation of powers is interfering
with the legislative policy-making. All I was trying
to say was that essentially that is a constitutional
question, and it's limitations can only be prescribed
ultimately, by the Supreme Court of the United States.
No legislature or novother congress can do that.

Otherwise, I think Mr. Hege and I
are in substantial agreement.

MR. MANAK: Mr. Hege?

MR. HEGE: Yes, can I respond to some of
the --

You know, I hesitate to say that maybe

by cutting my presentation short and not going through

| the whole paper I may have been misconstrued. You

know, I still believe that the judge should have the

power to make judicial decisions. I am not talking
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about taking thataway from the judges.
JUDGE ARTHUR: Thank you.

MR. HEGE: 1In terms of -- and I think Judge

Fort wondered about the detention. I think the

entering standards volume does say that the initial
decision, when the child is first brought to an
institution, is a qualified administrative decision.
If the child is released at that point, there is

no need for a detention hearing; but if they are
not, then it is the judge who is going to make that
ultimate decision. Like Mr. Dale was expressing
about New York law, Iowa law does have a provision
in it that when children are committed, it can be
subject to the continuing jurisdiction of the court;
and we have used that’many times to go back to the
court and say look, these services are not being
provided where they should be. I think that is a

Foper function of the court.

I guess -- the distinction I see is
between the court controlling and giving those ser- i
vices rather than just being concerned with them, and
I think that's where the difference comes in. Ang

I think the court has got to be concerned. I think

e b erarn kL

the court's got to be concerned about what information

A
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they get in that pre-sentence iﬁvestigation, but I
think the court can control that. If the reports
you are getting you don't feel are proper, I think‘
you can refuse to admit them and tell them to go back
and redo it, and you want specific information.

I'm not suggesting that that power be
taken away from the court, but I think the direct

provision of those services should be out from

under the court so in effect you can lo that job
properly.

Again, I am not sure who made the
comment, there is a comment that the court should be

making dispositional orders and we should not be

giving discretion to social services. I think the

court ought to make that dispositional order on the
basis of the evidence presented to it, with compe-
tent evidence, and that then the services ought to
be ordered, the judge ought to continue to review

those. I don't think that's the same thing as the

court actually providing those services.

MR. -MANAK: Okay, one last comment.
JUDGE ARTHUR: Let me just say basically, we
are almost in agreement.

MR. MANAK: Judge Ketcham?
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JUDGE KETCHAM: Can I say, just to Mr. Siegel,

that I agree with him on this point, and I think the
services should administratively be under administ;a—
tive or executive agencies, but I don't think it's
a good idea to make the point to describe models
that are not universal.

I served in a court in the District of
Columbia in which there were forty-four judges,
only one of whom had anything to do with administra-
tion, fortunately, and the probation department was
seﬁ-up so that I couldn't get the time of day from
the probation officer. So this description that
you give of this -- the judge personally hiring the
probation officer and taking him to lunch every day
just doesn‘t exist in some places. So I think we
ought to mention the difference between the very

personal small court and the big-city administrative

court, accept the fact that there are wide differences

in those when we talk.

MR. MANAK: Okay.

(WHEREUPON, A LUNCHEON RECESS WAS HAD.)
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Consultant
Patricia Connell

3. Jurisdiction of the Juvenile Court
Over Non-Criminal Misbehavior
(status offenses)

ABSTRACT GF PAPER

Ms. Connell begins by observing that "[t]raditionally, status
offenses have included the following types of behavior: truancy;
substance abuse ...; running away; and unruly <onduct [such as]
curfew violations, disobedience to parents, sexual activity, etc.”
After presenting a brief history of the jurisdiction over such con-
duct, she summarizes the arguments for and against continuation of
this authority. The rationale for retaining jurisdiction over non-
‘criminal misbehavior by children includes the need to enforce parental
authority, to protect children from harm or from becoming engaged in
criminal activity,  -and to provide necessary and otherwise unavailable
services. Critics of the status offense jurisdiction argue that
courts are an ineffective means of intervening in family and persocnal
problems, that such terms as 'ungovernable' are unconstitutionally
vague, that juveniles alleged to status offenders may be denicd the
constitutionally guavranteed procedural rights afforded those who
are alleged to have committed an act of delinquency, even though the
dispositional consequences may be similar, and finally, that the
authority is subject to being applied in a discriminatory manner.
Before turning to the standards, she notes the requirement in the
federal Juvenile Justice and Delinquency Prevention Act which condi-
tions receipt of federal revenue-sharing funds on the removal of
status offenders from detention and correctional facilities, and in-
dicates that several national organizations have taken positions on
the jurisdictional issue.

Ms. Connell turns first to the recommendations of the IJA/ABA
Joint Commission which urges elimination of the traditional juris-
diction over non-criminal misbehavior; establishment of a new limited
intervention authority when a juvenile 1s found in circumstances which
endanger his or her own safety, has run away, or appears to need emer-
gency psychiatric care; and the creation of a broad range of voluntary
services. She concludes, with regard to the IJA/ARA recommendations,
that:

No doubt some voung people and their
families will go without needed assistance
if juvenile court jurisdiction over non-
criminal misbehavior is eliminated. How-
ever, the problems of dealing with the
resuiting unmet service needs should be
no more difficult than assuring that the
inumerable and often inherent problems
accompanying jurisdiction do not continue.
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Turning to the Task Force standards, she questions the pro-
posed jurisdiction over families with service needs, since the
conduct listed is similar to, though somewhat more circumscribed
than that found in many current statutes, and the focus is still on
the juvenile despite the extension of the court's authority to the
entire family and to service-providing agencies. The restriction
on the exercise of the jurisdiction to those cases in which '"all
available and appropriate non-coercive alternatives' have been ex-
hausted is noted as is the ban on plar~ment in secure facilities.
Also mentioned is the lack of any provisions on enforcement of or-
ders which have been disobeyed or on the requisite standard of proof.

With regard to the NAC standards, Ms. Connell states:

While resembling earlier status offender
statutes, the actual provisions seem to
mirror those for Families with Service
Needs. Jurisdiction extends to the juvenile,
his or her parents, guardian, or primary
caretaker and any agency or institution with
a legal respensibility to provide needed ser-
vices to the juvenile, parents, guardian, or
primary caretaker. Likewise, jurisdiction
is restricted to those cases in which available
and appropriate noncoercive alternatives have
already been exhausted. '

She comments on the attention paid to the due process rights of the

juvenile and to the provisions on enfocrcement, but suggests that the
latter may not be effective with regard to the juvenile, his or her

parents or a service agency.

After reviewing the differing approaches toward noncriminal
misbehavior taken by various states in light of the Juvenile Justice
and Delinquency Prevention Act, Ms. Connell returns to an assessment
of the standards, concluding that 'so long as our best efforts at
treatment have demcnstrably positive effects in only a small number
of instances, I cannot support their coercive imposition."

SUMMARY OF COMMENTS

Jurisdiction over noncriminal misbehavior was deemed the '"hottest
issue" addressed by the standards. As might be expected, a vigorous
discussion ensued following the presentation of Ms. Connell's paper.
This discussion was centered in large part on four issues. The first
was whether abolition of jurisdiction over status offenses would really
result in the availability and use of voluntary services. Mr. Spiegel
argued strongly that it would, and Ms. Connell interpreted an ex-
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ample raised by Mr. Rounds regarding the experience in California as
an indication that voluntary services would be in high demand once
the threat of police contact and institutionalization were removed.
This view was challenged by Judge Arthur who argued that many of the
people brought before the court in noncriminal misbehavior matters
were those who did not wish to seek help on their own, and that the
resources were not available to provide the range of services with
the degree of accessibility urged by the IJA/ABA stan@ards. In
addition, Judge Moore and Judge Cattle both sharply disagreed that
court intervention was worse than no services at all.

The second focus of discussion concerned other ways in which the
juvenile court might exercise jurisdiction over youths alleged to have
engaged in noncriminal misbehavior. Mr. Spiegel and Mr. Kaimowitz
suggested that many alleged status offenders fell within the juvenile
court's jurisdiction over neglect or delinquency. Judge Moore and
Judge Delaney suggested that this was not usually true in cases in-
volving substance abuse or sexual promiscuity. Mr. Kaimowitz responded
that in such cases it would be possible to rely on the laws against
possession of a controlled substance or statutory rape, but that too
often, it was easier to charge a juvenile with a status offense because
the burden of proof was lower. Judge McLaughlin commented that the
idea implied in the family with service needs concepts that adults
could be institutionalized is just 'smoke."

The third theme in the discussion was disagreement over the
philosophical basis for standards. For example, Judge Arthur stated
that the effect of the IJA/ABA standards would be to:

[Elmancipate kids at any age ...: an
eight-year-old can decide whether to go to school
or not .; a ten-year-old, a fourteen-year-
old girl can go live with whom you please....
‘Nobody can do anything about it.

Judge Delaney questioned how intervention on behalf of juveniles in
danger of harming themselves could be prohibited while intervention
on behalf of a mentally 111 adult in similar danger was permitted.
Furthermore, Judge MclLaughlin observed that some juveniles found to
have engaged in noncriminal misbehavior were more seriously disturbed
than many delinquents and that a status offense adjudication often
was considsred more serious by the public than a single instance of

delinquency.

The fourth point discussed was the enforcement power of the
‘court if the standards were adopted. Judge McLaughlin, seconded by
Ms. Sufian, suggested that if the court was unable to force an in-
dividual, particularly a juvenile, to obey an order, it creates dis-
respect for the legal system and encourages further law vioclations.
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INTRODUCTION

This paper will discuss the Standards' positions on the retention of
juvenile court jurisdiction over children charged with acts of noncriminal
misbehavior, or what are more commonly known as status offenses. Noncriminal
misbehavior is that conduct which constitutes a violation of the law solely
because of the actor's age. Traditionally, status offenses have included the
following types of behavior:

(1) truancy;
(2) substance abuse (tobacco, alcohol, etc.);
(3) running away; and

(4) unruly conduct (curfew violations, disobedience to parents,
sexual activity, ete.).

The assertion of juvenile court jurisdiction over children accused of non-
criminal misbehavior had its genesis in laws dating back to early colonial
times. See for example, Mass. Prov. Stats. 1699-1700, c. 8 §§2-6, in Mass.
Colonial Laws 27 (1887 ed.), which vested courts with criminal jurisdiction
over "stubborn servants or children."

In the early 1900's specialized courts began to replace courts of more
general jurisdiction in dealing with children. These courts were established
to provide the care, protection, and guidance for children that a wise parent
would offer his own offspring.1 Little wonder then, that premised as they are
upon this doctrine of parens patriae, juvenile courts continue to spend consid-
erable time and resources vegulating conduct which is uncontrolled for adults.

Just as the colonial statutes were concerned with 'the child's key role as
a source of labor for the family unit,”2 current laws governing unruly
children stem in large part from our concern with the economic consequences of
independence for those under eighteen. Compulsory education laws and the
truancy jurisdiction which enforces these statutes ave seen less and less as e
mechanisms for ensuring minimal literacy in all citizens, and more as methods
for limiting the number of persons in the labor pool and ensuring that school
boards remain eligible for maximum federal funding allocated on a per pupil
basis.

Likewise, jurisdiction over the runaway or incorrigible child is often
viewed as the only way toenforce parents' authority over their children so that
society can enforce the parental responsibility to support. Further, if
children are allowed to choose to live separate and apart from their parents,

1. A. Platt, The Child Savers: The Invention of Delinquency, 138 (1969).
2. Note, "Ungovern<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>