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 FOREWORD

For a decade now we have worked to provide assistance to estab-
lish and maéintain worthwhile private non-profit juvenile programs
which, without the prospect of continued funding would face un-
certain, if any, futures. Such a notion was integral to my Juvenile
Justice and Delinquency Prevention Act which became law in 1974.
We were especially concerned about the prospects of those who

planned to eliminate costly, insensitive or antiquated features of the

way many handle children in trouble and their families. We wanted
to provide incentives for these endeavors and a sense of security for
those who were successful. ‘ :

Over the years we have struggled to help assure that the Juvenile

Justice Act with its several mandates, including section 228(a), con- .
tinvation funding, were implemented in a manner consistent with '

our intent. This report reveals such an effort. It provides the tax-
payer with a 'rare tour of the Alice-in-Wonderland-like Cosmos in
which not so civil servants convert congressionally mandated “shalls”
into convenierit selfserving.“mays”. It is a record of bureaucratic
arrogance without rival. ’ :

It is particularly disheartening that litigation was required to
properly exposie the Office of Juvenile Justice and Delinquency Pre-
vention’s (OJJDP) subversion of this vital provision of the Act. It
is equally disconcerting that even judicial intervention has not curbed
OJJDP abuses. It is especially ironic that inappropriate policies per-
sist even though the Law Enforcement Assistance Administration
(LEAA) and its Crime Control Act have for all practical purposes
been abolished. It had been our hope that organizational independence
within the Department of Justice would liberate OJJDP from past
policies that stifled or undermined the Act’s Congressional mandates.
Regrettably the ghost of the Crime Control Aet and its policies, such
as the assumption-of-cost and limitations on the length of funding,
that were specifically rejected by our act, have recently been resur-
rected and revitalized with paramount influence. Qver the years while
we tried to insure that juvenile justice was not just one of the com-
ieting priorities within LEAA but #he National priority, few would

ave speculated that with the demise of LEAA the OJJDP would
continue the competition with its own Congressional mandates.

Although the road which Project Read had to pursue in order to

'right the capricious way in which they were treated by OJJDP was

a difficult one, they were lucky. Other victims of the recent wholesale
termination of worthwhile programs were less fortunate. Without the
litigation remedy they have had to close their doors. o
‘While the entire record of the Read case is worthy of detailed re-
view the following discussion of the legislative history of Section 228
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of the Act in Judge Morton Needleman’s opinion on the matter is

especially noteworthy: . o
Juvenile justice programs traditionally faced a continuity problem.

While other crime projects usually had come under the wing of State to put in place, and keep in place, |
, long-

delivered services. term action programs that }

and local governments, juvenile justice reform programs had been
forced to scratch for scarce private and voluntary support. This his-
toric difference between the administration of juvenile and other crime

The leoislati : )
of Ly gislative history emphatically does 70z Support the argument i
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fund; a) should be !
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goals of such grants or contracts zge brei); ;‘;ilﬁliz?gg,fo ascertain if the }

programs is reflected in the different approaches taken by Congress in
the Omnibus Crime Control and Safe Streets Act of 1968 and the Ju-
venile Justice Act of 1974. Under the Safe Streets Act costs are as-
sumed by State and local governments in 8 to 4 years. The “assumption
of cost” concept was specifically rejected in the Juvenile Justice Act in -
favor of 228(a) which directs continued indefinite federal funding.
That 228(a) reflects a congressional purpose to institutionalize care-
fully chosen and successful private, non-profit juvenile programs which
prior to the enactment of the statute had faced an uncertain future, is
also shown by the results of a meeting which took place soon after the
passage of the Juvenile Justice Act of 1974. Present were Mr. Rector
(then Staff Director and Counsel to the Juvenile Delinquency Senate
Subcommittee which had drafted the legislation and later to become
director of OJJDP), Fred Nader (Acting Assistant Administrator of
OJJDP) and representatives of the National League of Cities and the v .
United States Conference of Mayors, organizations which had spon- '
sored the 1974 Act. From this meeting emerged an understanding of ;
the purpose of Section 228(a) which Mr. Rector adopted as OJJDP ' :
director, and which he identified during the hearings as consistent with A ’
his own understanding of the act : i
“Unlike the Safe Streets Act, once a project is funded under the
Juvenile Justice Act, it will be continued, unless it receives a bad eval-
uation, through the life of the legislation. There is no prescribed cut-
off date requiring local institutionalization. This could have future
implications for local evaluation capability and may allow for the
development of more innovative projects which might not be initiated
if there was fear it could not be institutionalized.”
The emphasis on continued funding in the Juvenile Justice Act came
in response to the plea made during the congressionai hearings that the { . . A
lack of continuity in juvenile justice programs had devastating effects ‘A 3 -
not only on the youngsters participating in these programs but also on S . : _
the project organizers as well. Just as a program was making some : v _
progress it was a disheartening blow to the youngsters to see the sup- [
port precipitously removed. Moreover, the private agency providing . :
the program was faced with the prospect of years of wasted effort and ‘ c
a threat to its credibility. : ' ' " o
Another theme heard during the hearings prior to enactment of the ’ .
1974 Act was that Federal government’s involvement in juvenile delin- R : ;
quency (especially on the part of the Department of Health, Educa- o - S !
tion, and Welfare in administering the Juvenile Delinquency Preven- : .
tion and Control Act of 1968) consisted largely of endless agonizing
over the causes of juvenile delinquency with the result that practically

of the Act: not onl ct was th i
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Bircy Bars, 07La'£7'man,

October 2, 1980, Subcommittee on the Constitusion

all effort was expended on “stop-and-start” pilot or demonstration ‘ R .
projects. While the congressional drafters thought that there would T o
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PART I: PROCEEDINGS '

) UNITED STATES DEPARTMENT OF JUSTICE
OFFICE OF JUSTICE ASSISTANCE, RESEARCH AND STATISTICS
LAW ENFORCEMENT ASSISTANCE ADMINISTRATION
WASHINGTON, D. C. 20531

N THE MATTER OF:

Read, Inc., Issue of Denial of a
Continuation Grant Application
for National Institute of :
Juvenile Justice and Ralinquency
Prevention Training Funds

The above-entitled cause came on for hearing Sefore
the Honorable Morton Needleman, Administrative Law Judge,

gt Conference Room I, Federal Trade Commission, 2120 L Street,
N. W., Washingtonc D. C., cdmmencing gt 10:00 o'cloeck a.m.,

on the 30th day‘of_January 1980, when were present on behalf of

' [the respective parties:

For LEAA:

JOHN J. WILSON, ESQ.

Attorney Advisor .
Office of Justice Assistance and Statistics
Room 1268 . % ' 0

633 Indiana Avenue, N. W.

Washington, D. C. 20531

For Read, Inc.:

KARR & LYONS

By MONA A. LYONS, ESQ.
625 Washington Building
Washington, D. C. 20005

FRIEDL]), WOLFF & PASTORE, INC.
919 18TH STREET, N.W,

WASHINGTON. D. C. 20006

PFHONES: 331.1041
331-1082
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will be made part of the official record in this proceeding.

. identified as follows:

— o e e e —

JUDGE NEEDLEMAN: 05 the record, please. .

This is a hearing held under the authority of Section
803 (b) of the Justice Systém Improvement Act of 1979, 42 UsC,
Section 3071, et seq., from the LEAA administrator review
procedure regulations C.F.C., Part 18, the Justice System®
Improvement Act Aﬁpeal Procedure. as applicable to agency actionp
taken -under the Juvenile Justice and'Delinquency Prevention Act
of 1974 by reason of Section -262 ‘of such Act.

Prior to the beginning of the hearing ﬁhis morning,
the parties have entered into a factual~stipulatiqn, which I
héve accepted and-have so initialed. This factual stipulation

A}so prior to the hearing this morning, the parties
have marked Qé“joinf;exhibits some fifteén exhibits with
subparts, which will be identified on the record as LEAA and Rehd

Exhibits 1 through 15GC with subparts. These exhibits are

1 -~ Catalog of Federal Domestic Assistance - Program

16.518 —— National Institute for Juvenile Justice and Delinguenpy

Prevention.

2 - Memorandum dated September 19, 1979 i;ém James C.

R Seatal

12

3

14

15

16

7

18

19

20

21

22

’

Howell to

Institute

Program 1

Programs .

Miller t6 David West through Emily Martin, Subject:

| West to Emily Martin, Subject: . Continuation of Unsolicited

Grants.

McKinney to James Howell, Subject;

to Janet Carsetti rejecting Project READ grant application.

7, Par. 12, October 29, 1975 -= Continuation Support Policy

Under the Special Emphasis Program.

of Program =~ Project HEAD.

J. Madden to John Rector regarding LEAA implementation of

Section 228(a) of Juvenile Justice Act:

Emily Martin, Subject: Project READ review.

3A-37 - Fiscal Year 1980 Subprogram Plan -- National

for Juvenile Justice and Delinguency Prévention.

4 - Mgmcrandum dated November 20, 1979 from Vermont

Project READ Continuation.

5 - Letter .dated November 28, 1979 from James Howell
\

6A-6B - Catalog of Federal Domestic Assistance -

6.517 -- Special Emphasis Prevention and Treatment

7 - LEAA Financial Guideline’M 7100.1A CHG 3, Chap.

(S

8 - Memorandum dated October 5, 1379 from Marjie

Continuati

.

9A-9B -~ Memorandum dated October 17, 1979 from David

10A-10C - Letter dated February 24, 1976 from Thomas

on
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; 11A-11B - LEAA State Planning Agency Grants Guideline - f{
2 M 4100.1F CHG 1; Chap. 3, Par. 52 o, May 20, 1977 -- Continuation _ . L ) {f
' 7 - provision of the statute, which is that its annual yearly §§
3 Support Policy under the Formula Grant Program. ) , ) evaluati . o B
12 - LEAA State Planning Agency Grants Guideline 7 ion 1s satisfactory. 1In our stipulations, the parties L
4 ‘ 3 have ’ ; i
agreed ' i . . . !
M 4100.1F CHG 3, Chap. 3, Par. 52 s, July 25, 1978 -- Revised : srecd and T'm quoting from page 2 of the stipulation, e
5 .. L3y P« ’ . . P 34 v 1 4 Stipuiation 4 : "Broject Read' » . ; ’
. . . . : . J ad’s performance of its obligations il
6 Continuation Support Policy Under the Formulq Grant Program. . } . 1 5. und " ‘ {5
13A-13C - LEAA Instruction I 4510.2, September 14 Ty ' g °F oach of those three grants having covered a period of Fg
. -2, Sep ' i ‘ H L : B é four years, has been fully satisfactory. " T h 35
g -] 1979 - "Program Announcement Standards for Categorical Grants." ; y ' , ) . ¥." - In short, there §
: ) , X ; is no issue with respect & . OF . .
9 { 14A-14B - LEAA Instruction I 4560.4, September 14, ) Pect to Whether-or mot tha triggering !é
: ) \ ’ 8 mechanism of the statute has been satisfied the triggeri f%
1w || 1979 - “Competitive Categorical Grant Application Review Policyl" : . ! 9 " ' EE ng B
: 3 mechani i i s L
i 15A-15G - LEAA Instruction I 4040.2, September 14 o : : RRism being & satisfactory evaluation. The only other H
‘ n ' . i n “4r.S€P Sl ‘ - ’ » ; 0 | phrase in Section 228(a) of the Act, which envisions an fé
; 12 1979 - "The Project Period System of Obligating Funds for . " ai Y b
. iscreti ity iR : . n
: e ] reticonary authority in our judgment in the administrator 4
v 13 Categorical Grants. and Cooperative Agreements, 12 of LEAR with ’ i
. - respect to ithe i -4 : ¥
1 The exhibits being joint exhibits are received without 13 ‘ . . sentinuation of the funding, ig
L is the first phrase. T " s . . i
obhjection and the record will so reflect I understand that C ' P . € says, "In accordance with criteria ?
15 b3 n . 'Stan ’ L L established by the admini t i
= . : nist: " ,
1 for Read, Ms. L h ; tat . rator," and then goes on to say, |
16 counse or Read, Ms. Lyons, has an opening statement. . 15 "It is th Liay: f- . ?
) . ) i ‘ . . : PR - e policy - of Congress and the Programs funded )
- 7 MS. LYONS: Just a brief one, Your Honor. : : : ’ : ot " i - under the i
: . ' . - ) ) Ot Title shall continue to' receive financial assistance Providing E
: 18 Our first and only statutory claim here is. a very » ' L - . E 177 . o o !
o ‘ . ) ' . ) P { their yearly evaluation of such Programs are satisfactory. " !
2 19 straightforward one. It is guite simply that the Juvenile g 1% ) : : : g
With respect to that first p n ' ;
: phrase "In accordance with i i
y 20 Justice Act of 1974 under which Proiject Read has been funded . 19 o - criteria
it ‘ . ‘ ' - . . | ’ established by the adnministrator, " which stipulation the -
; 2 for four years provides for and mandates continuation funding . o : ’ 20
; E : s ‘ artie R ! ing’ 0 : .
. . e . BT DU ¥ ‘ o S have agreed, and I'm referring to page 4 of the stipulal = BRI
i [ 22 of that program if it satisfies the quid pro quo of that E 5 2 . . ) -
% ' ) . X :a tions, stipulation number 1, under the heading, "Lack of
i ‘o : :
H . - R N i 22 . . P s
2 ’ Continuation of Funding criteria,” "The parties Have agreed : 1y
,:,;,: s ;~: = - = ,: = = Lg. b0
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that there are no LEBA regulations or guidelines which es;ablish

criteria for continuation funding of Project Read." .

Our position, therefore, is that what discretiona;y
authority that first phrase vests in the‘administrator is not
at issue in this case.
JUDGE NEEDLEMAN: Doesn't the'admiqistrator have generél
discretion under this statute sincé the statute speaks oglyv
in terms of the administrator being authorized to make grants?
The statute doesn't say that the administrator- must make any
grants.

MS. LYONS:,‘Wé would have no quarrel with the notion

that there is abéolute discretion vested in the administrator

to make an iniktial grant. Our view is once that discretionary

decision has keen made that Congress has stated as a matter of
policy that s¢me other factors are going to come into play.

Our reading of the legislative history is that we don't want

to pht'money1into something and just yank it out‘if they have
. shown us thef can do what we said we want. you to éo ahead and
do. ;There is sertainly nothing in our judgment from the
staéute that would require with respect to this type of qrant,
discretionaly grants under Title II, the initial award of ‘a
fgranétto Préject Read. .

i
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Our point would be once that award was made that

ceértain other provisions of the statute come into play. .

JUDGE NEEDLEMAN: Suppose the appropriation of LEAA is cut
in half by Congress and LEAA must choose between several
worthwhile projects. How does it do that and yet comply with'
Section 2287

MS. LYONS: An,e#ce11ent guestion. One, wg intend to
address to the-extent that we'willﬂdemonstrate to you that
financial concerns were not at issue in this particular instanc
and, two, to suggest that historically that situation has not
- a’'risk even with respect to decisions to’ terminate funding and
that if it did, that I'm sure intense agency debate would
develop over‘whether‘that»meant you had to share, you had #o
cut everybody’s-budget down ‘or whether you had to choose
separate programs. I don't kn;w the answer to that. Again,
only to demonstrate that we don't think that is the question
heie, and that it is a difficult quegtion when and if it should
arise within the agency. We intend to address it through some
testimony today.
’ JUDGE NEEDLEMAN: Are you saying, Ms. Lyons, that the

Justice Department has, in effect, discontinued funding to.

Project Read in violation of Section 228(a), because it has not
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: 1 established criteria? L
. .
{ 2 MS. LYONS: No. I'm saying that we don't even have to get 1 satisfactory, fg
- ’ Hl
to the guestion of criteria because they have admitted they ’ N X i
3 2 ow, if vo }
r You had made that argument, which you're not ?g
4 don't have any. It might be more difficult if they had, indeed) 3 making, I would then have put to you & die fi
1fferent question: .
5 gstablished crtieria and then it seems to me you might be put 4 namely, you were willing to acospt th i 1
- € grant without existen
i ce
estion of ing w r tha - o © i i
6 to the question of evaluating whether or not that was the type it ' _ ' 5 f criteria contemplated by Section 228; why does n .
) . b € absence
7 of criteria that Congress meant. For example, is Congress ‘, o, ‘ P of that criteria in an
. Y wWay establish rights W
; : . ithin Project
referring here to evaluative criteria, criteria such as did you \ A » : Read?
g | g ] , y | N : 7 . I can understangd why the public might be interested i V. i
. . - : ‘ n |
9 meet your objectives? Are they referring to the nature of i 8 these criteria I just {3
g . * on't understand that I
: " . part of the .
10 evaluation, systematic evaluations, evaluations pertaining to- 9 statute as creating an . . o
Y rights with Read sine U
: e Read —- o
1 accounting procedures? My only point with respect to that is q . v i : 10 MS. LYONS: I couldn't agree with you m és
, L ore. il
12 - | that since ‘we have stipulated that there are no such criteria, : 1 JUDGE NEEDL . i
. EMAN : accepted several grants without 5{
13 that we don't have te get into a debate about whether or not 12 exlstence of those criteria, ;f
, H
4 the ones that might be -- would be permissible under the 13 MS. LYONS: I co : i
ONS: uld $ bh- 9
. bl not agree with YOu more, that that W
15 statute or what Congress had in mind. 4 initial phrase of thj . !
- . 1S sectio o
S 5 . e b bied B ) ) n of the'statute establishes no f
b 16 - JUDGE NEEDLEMAN: Wel I am a little bit troubled by . CE 15 rights in Pro- ;
g . ’ R Ject Read. My only point is that it seems tp me ¢

I . - .

Cil 177 that. I can underxstand it could have come before me re- 16 that i: i

i . P } £ there were criteria, that the admlnlst |
s . rator could argue Iﬂ‘

b .. by the other reviewing authorities, and say that once ‘ & 17 that those !

3 . sumably, PY ) v Y ‘ I criteria limit what appears to be a rEIatlvely !

S ] i
3 19 a grant has been made under this statute, the grant may not : 15 18 absolute ri i

: ' : ght provided by the res i

z 2 t of the sentence of 1

4 the I

? 20 be terminated unless we .fail to meet the criteria contemplated 19 statute, and since w ‘

¢ e don't have wh :

| 2 | b 228, and h t n |1 %€ T would assume to be %

. Section 2 and since there are no criteria we are imita
I;‘_ B i Y Y ) o . e e . i e I ) tlons as artlculatEd by the admlnlstrato;-, lt 5eems to L

, ; . . . =T 2 T

: 22 entitled to have the grént continued if the performance is :% me we just have the rest of the semtence to deal witn & (

; . ere today. !

= . &% 22 JUDGE NEEDLEMAN: :

! :?f T other words, you're saying to me g
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that the Justice Department has had five years in which to draw
. up criteria for discontinuance of programs, the Justice
Department has not complied with the statutory obligation to dr
up criteria;vtha; being the case, somehow the language of
Section 228 must be read literally as meaning every program
once funded must continue to be funded if the performance ig
satisfactory, is that what you're saying?

MS. LiONS: I think that's right.

JUDGE NEEDLEMAN: But, again, that gets me béck to my
other point. As a matter of administration, what is the Justic
- Department going to do if it has limited funds?

MS. LYONS:  There are two things that I need to say in
response to that. The first ie the 'stipulation with respect
to the ab;ence of criteria‘ié‘very deliberately addressed to
the absence of criteria with respect to cont%nuation of fundipg
with respect to Project Read; You will hear from the agency,
I ;m sure, that they have criteria thét they believe are
satisfactory with respect to funding of state planning agencies
under the Act. Funding Special Emphasis Projects, that is a
separate division of the National Institute of Juvenile

Justice and Delinquency prevention division of LEAA that has

funded Project Read for four years, with respect to that

hwW
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institute and programs such as Project Read funded under the
institute, there are no such criteria for continuation funding.
That‘as a whole is created by the agency, and to
answer your gquestion, I think they have a problem there. I
mean our argument will be, our claim.under the stétute will
be that if they have any program similarly affected, it seems
to me would have a very good claim at that moment in time
if continuation funding is denied. Again, if and when the
financial crisis arises, the appropriation stages, I don't
think is -- I thiﬁk it is an interesting concern, but I
don't think it is one that we have to resolve here.

JUDGE NEEDLEMAN: Are you going to argue before me that
the so-called budgetary crisis is merely a bureaucratic
shuffling here? 1In other words, the'way I undérstand LEAA's
argument, the money for Project‘Re;d came out of, let's say,
a cgrtain box -- .

'MS. LYONS: The Institute.

JUDGE NEEDLEMAN: The Institute. Those funds now have to

be used to set up the Institute. Approximately one million
» .
dollars is available and of the one million, $800,000 has to

go to set up the Institute. Now, are you going to argue before

me that that is precisely what Congress did not wantthe Justice
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Department to do, Corgress did not want the Justice Department
to justify the cessation of worthwhile programs by bureaucratic
shuffling of the budget? And the Justice Department has
complied with the Congrmﬂsionai will here. The Justice Depart-
ment must find funds within éhe total LEAA appropriation to
support worthwhile projects which have accomplished the
satisfactory level of performance. Is that what you’re>saying?

MS. LYONS: Yes.

JUDGE NEEDLEMAN: All right.

MS. LYONS: I just have another minute or so to discuss
a couple of other claims that are in the case. Our first
position is that the meaning of the statute is plain. . We move
a step farther with respect to the evidence we propose to
offer to assume that some interpretation of the statute by an
administrator occurs, and we intend to ask particular
administrators about that, their interpretétion‘and implementa-
tion of this provision of the statute since 1974. With‘respect
to the éwo claims concerning the manner in which this
particular funding application was denied, we do not propose
to offer directly any evidence. We think that they are
cﬁvered satisfactorily in the stipulatioris. Those are the

claims that a September 14th, 1979 instruction, which articulated
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a major change in LEAA policy was applied retroactively to a
grant application pending since August.
The second is that --

JUDGE NEEDLEMAN: You take the position that the LEAA
September 14th poliq? statement, which I understand relates to
policy encouraging or réquiring competitive bids, grants --

Ms. LYONS: ' Exactly.

JUDGE NEEDLEMAN: -- ig in itself perhaps violative of
Sedtion 228 in the sense that LEAA‘has no business Promulgating
internal rules which would frustrate the Congressional purpose
of continuing worthwhile proiecté?

MS.- LYONS: Your-Honor, I disagree with ydﬁ; I think it
is possible -~

JUDGE NEEDLEMAN: I'm jusk asking a question, a hypothetic

MS. LYONS: What I would like to do is address it at
the end of the day, if I may. ' -

JUDGE NEEDLEMAN: All right.

MSs, L?ONS: Because I‘hope to cover it in the examination
of three witnesses, and I think it will flush itself out
nicelj that way.

JUDGE NEEDLEMAN: Before you 8it down, Ms. Ly;ns, let me

ask yocu cne gusstion. Why didn’t you try to settle this entire

1l .
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shooting match by applying to this other division within LEAA
one of the subdivisoné of 0JJDP; namely, Special Emphasis
Division for an exceptioﬁ? I understood from your papers that
you di&n't know about the exception procedure, or something L
like that, but at one point you certainly were apprised that
there was an exception procedure. Why didn't you go to the
Special Emphasis Division and make a formal application for

exception?

MS. LYONS: We were told -— I don't know whether you
know the background of this meeting. Mr. Wilson at the first
expre;sion of concern about the denial of funds arranged a
meeting at LEAAR for the parties and for the personnel o
the agency who were involved in the decision-making process.
There were ten people or so there. At that meeting, when it

became clear that reconsideration of the denial was not going

to be forthcoming, we asked if there was an exception policy. -

We‘asked how to perfect a request for an exception,; and

essentially we were told by the acting administrator of OJJDP
that he saw no basis whatsoever for reconsidering the case,

no basis for considering an exception.

At that point, we moved dizectly to a formal request

for a hearing on the grounds that if you -- he would have been
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the official to whom ultimately an exception request would
have been directed and -- it was an informal request to be .
considered as an exception and an informal denial, which I thi;
all the parties agreed was well understood to be exactly what
it was.

JUDGE NEEDLEMAN: That would include an exception from the
policy to --

MS. LYONS: The September l4th competitive -~

JUDGE NEEDLEMAN; ~~ the September 14 policy as well as
some kind of special grant from the Emphasis Division. You
thought there was no other avenue?

MS. LYONS: Exactly. That's all I think we have to say
as. introductory remarks.

JUDGE NEEDLEMAN: Mr. Wilson.

MR. WILSON: Your Honor, the agency will reserve its

opening statement at the time it presents its case.

.

-JUDGE NEEDLEMAN :

Mr. Dogin.

Mr, Dogin is the first

witness for you?

MSf LYONS: Yes, he is,

JUDGE NEEDLEMAN: Mr. Dogin, do you swear the testimony
you're about to give will be the whole truth and nothing but

the. truth?
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MR. DOGIN: I do. ' i
. H
JUDGE NEEDLEMAN: Ms. Lyons, you miy examire. . , 1 and he would be making -= he would be reviewing the final ﬁ
ina B
MZ. HENRY S. DOGIN, a witness called to testify on 2 decision here. ; . ﬁ
. . i
behalf of Read, Inc., being first duly sworn, testified as 3 JUDGE NEEDLEMAN: T am - ) i
' Just talking about a very technical ﬁ
follows: 4 matter. Who is the custodian of the documents here? §fi
DIRECT EXAMINATION ) . 5 THE WITNESS: LEAA. ‘ ;‘
’ ! }
QUESTIONS BY MS. LYONS: \ - 6 JUDGE NEEDLEMAN: - - s
| . But the Office of Management of the civil g}
. Mr. Dogin, state your full name for us. - \ 7 || Service Commission has dj . ) [
0 gin, , directed all of its official papers w
A Henry S. Dogin. e R N ‘ 8 o Mr. Broom -- %
— “ 5
2 Your present position? - A ) o 9 THE WITNESS: That's correct ' ﬁ
. A , : iy il
- . . i . > ]0 B ; 281
i :% Acting director of the Office of Justice Research ) . JUDGE NEEDLEMAN: —- as acting administrator of LEAA . g
i and Statistics, LEAA reorganized. . - n THE WITNESS: That's correct }
4 . . . . P i2 UD . . S .l
? ¢} How long have you been- occupying-that posltlon. JUDGE yEEDLEMAN. He is acting administrator -- }
; A This position, the President signed a new Justice \jg : 13 THE WITNESS: fThat's correct }
Assistance Program on December 27th, so I would imagine since - i " JUDGE NEEDLEMAN: - -~ but you'rebthe administ
: . - : . L inistrator?
. . : N s 3 " .’ t N . . - 15 .
December 27th. I was previously administrator of LEAA in mid- . ‘ : THE WITNESS: No. This is i ;
; . ; ; . ’ ‘ 16 1 a very interesting question.
- March to December 27, 1979. E —— . EAA at one time was a monolithic
: . - N - . . organiz
) 3 . ‘ , L _ - g ation that contained
JUDGE NEEDLEMAM: Before you go on, just clarify one point » y ' o within it -- the administrator had line of auth t !
’ * ority over the
. . : . . o . . - 18 Nati S
in my mind. Why am I still sending the documents in this = ' National Institute of Justice, a n
: , ' ' umber of program offices
o : . i ‘ 19 one of which " !
proceeding to Mr. Broom? . - : . p ﬁ ici'was the Office of Juve
. . o o S - : o | pp nile Justice and Delinguency
. ‘ e . ' , . . i . e
THE WITNESS: Because he has oversight.and general,dlrectlun : | o . » : vention. Congress changed the statute which was signed, as
of the Office of Juvenile Justice and Delingquency Prevention, . ' o @ ‘ i E I said, last. December It now
IR : : . * creates -- where there w
: . , as one
. L . L " . . 22 I‘EAA wlth a l
‘ - N . 2 ine of auth
e S Orl i
S ty over everything, it creates, ip 4
, z R
N ) . - 5 b}
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effect, four agencies; LEAA, which is a smaller organization
without research and without statistics but still with Juvenile
Justice, it creates an independent National Institute of
Justice headed by a Presidential appointee and creates a new
Rureau of Justice Statistics, and it creates for the -first time
a smaller organization with responsibility to cocordinate all

of these independent agencies called the Office of Justice

Assistance Research and Statistics. I was named by the

Attorney -General as acting director of OJARS, and Mr. Broom,
who was my deputyin LEAA, is the acting administrator of the ne
LEAA.

JUDGE NEEDLEMAN: Thank you very much.

BY MS. LYONS:

In terms of line of authority, is Mr. Broom answerabl

A No, not at all.

@  An. indenpent agent?

the National Institute of Justice. I do not have line

authority over him and ‘I do not have any authority over grant§,

e Are you familiar, sir, with the subject matter of

A ‘"I am:xesponsible for the coordination qf his work wity

‘ other than to develop some. initial policy over priority programs.

A
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this hearing, the denial of tuition funding?

A Generally, yes, I am aware there was a~denial by the
Office of Juverile Prevention public project, Project Read.

I only became:aware of that very'recently. I still don't know
what Read is. I do know it was denied at some point last year.

o With respect to that denial, under what circumstances}
as pf last December,. would either a-denial of or approval of'
& grant application come aéééss your desk, if it was an OJJDP
matter?

A I would say in almost éll cases the.denials of grants)
not just in OjJDP, but - all grants within LEAA, the old LEAA,
arngithin the province and delegated to. the Program head. I
would in most cases not kgow whether or not a grant was denied
unless. there was some Congressional interest or something.

But usually I don't know that. That is delegated to thé
program office and that was a policy that I accpeted and carried

forward before I got here. . -

[y

0 ' I gather the same is not true with respect to

approval?
A ' .On an approval, the old Crime: Control Act made it

mandatory that the sign-off of authority would rest with the

administrator of LEAA, and that includes juvenile justice grants
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1 as well as Institute grants. |
. |
B N . » . ] | ‘i
8 2 B So I gather at the time a decision was made to . ¢  What did you understand that policy to be and when &
. ) ’ ts
‘ By , . 2 you made -~ [
i 3 deny Project Read's proposal for continuance of funds, Mr. ' ‘ ) %
! | |
. . 3 A I i it i ' |
v " 4 .Y pavid West, as the administrator of the Office of Juvenile - o ST e x 2 mbatud Tt pernics %
Vv | N i ‘ ) 4 broader and prob ier i
s Justice, would have been the deciding official? : probably lengthier funding than anything under part {!I
| |
. ' . 5 C, LEAA stat i
S N that would.be his call, solely his call. ) . S . ’ ute, because, you know, 'in Part c there is ﬁ
| i 6 discussi i
7. o Sir, are you familiar with Section 228(a) of the Lo - about o o N ﬁ
4 A '
» 7 Q You're talki J
. . | - in i
8 Juvenile Justice Act of 19742 N ‘ g about the Cr;me Control Act now? “
. 8 A i {
9 | A Yes. I have read it. I remember having some | o A e v e é
9 228(a) --- j ; |
10 discussions with the géneral counsel of the agency, Tom Madden, 228(a) let me just look at the statute -- i
3 . N . ° " ’ ) Y/ - l
J n oh, I think in December or January of '78. Am I familiar ’ - ‘ ) S | | |
‘ 1} YR ' !
2 intimately with the legislative history? Not really, no; but . ’ we e talks shout the programs, "Juvenile i
. . 12
| ‘ ! Justlce o
B3 I ‘have someé general knowledge. ; ; P ograms funded under the Title shall continue f
A 13 to receiv i
’ Q e et ot inin e e flnanclal assistance providing that the yearly 1
) o " evaluatio i ;
15 and did you have a view as the LEAA administrator as to the .- VL e ‘ » of the program 1§ satisfactory.” I grant You that i
| 5 | : ‘ ) . 15 different tha f ' '
16 meaning of and the reach 6f that provision-'of the statute? v ) & . ‘ . ; ‘ 7 Part C, but, does that, at least in my opinion,-
% ' » . : ‘ ) ‘ ; S - o 16 does that me ; ‘ ’
; 17 A I have some thoughts about it. I had reviewed the e . . : . 57 that an 3geney such as 0JIDP or LERR must
| | . . - ‘ -7 continue fundi ad i |
; | . . | ) _ ndi ini |
| ’ i e ’ ’ ‘ | | ng ad infinitum a program. I would think not
, | 18 : .
" - And I would a 1
v ever articulated was some point in 1976, and I think my. view e e ¥ e " o test of
| 19 )
| . . reasonableness. ¢ j
20 is probably consistent with what the agency policy was under, N There isn't a great deal of legislative histor}
20 |
. ) There are n ¢ i
2 "1 guess, Velde in '76, and continued under Mr. Gregg until | e e e L vl of s
! » 2 courts interpretih’ i
| i \. ' g it, b“t I would apPply a test of reasonable-~
, 22 ness
. R H - Can an agenpy continue funding programs forever, and .
’ *
§ w
é &l
% * ’ :§
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- ; |
.1“ i #
: :

s

<

R
e

R
s ey

|



St i i

L19

20

2n

‘22

H

24

‘should it? Is that what Congress meant?

My, I guess, curbstone laﬁyer's opinion, administrato
lawyer's opinion, wéuld be probably not. I don't think Congres
envisioned funding forever. I think in applying a test of -
reasonableness, you have to look at budgetary considerations.
There is just so much money that Congress will allocate to

a program. There are many competing programs and priorities fo:

monies, limited dollars. There are issues that may arise

)

every year in criminal justice, whether it be violent juveniles

.

or whatever, that new issues, new prbblems that develop in
jgvenile crime around the country that needs to be addressed,
and if you would consider that every program, the program

that has merit.be funded and over and over again,.what you
would have developed would be funding for just a certain number
of programs, and you would never be able to meet any of these
new. problems that'é;y arise. You would never be gble to attack
oxr meet the mandate of the statute, which talks to_demonstratio;
and innqvative programs, because you would be funding just

a cerfain ﬁumber of programs and there would be no money for
qnything«else. It is a balancing act.

Myuopinion is T don't think Congress said you should,

fund programs forever. Or else they might have used the word

1
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"must,” and I don't see that in the statute.
Q They did, of course, use the word "shall."
" Yes, I know, I read the Webster's dictionary, you
can read into that;
Q With respect to the three categories of cdnsiderationL

that you just made referencelto,'budgetary constraints,
competing priorities, let us say, and new problems that might
arise, referring back, if you would like,*o the provision of .
! tpe statute we're talking about, would you read an obligation
i to -—- in the administration of LEAA to formalize those

i considerations into some kind of writtén balancing test by
which previously funded programs might be able to anticipate that
what Congress seemed to tell them they were entitled to?

A If I understand your gquestion, Ms. Lyons, you're

suggesting that the agency should have some formal policy

interpreting 228.
. Q It is your view -

A I think we do. I think therebis a letter of general
counsel back in '76, which in some way intexrprets. I don't
know if you've seen that.

Q Yes. Are YOU referring to a letter from Mr. Madden

who was then general counsel of the agency to Mr. Rector?

65-673 0 - 80 ~ 3
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A Yes. It was on the Hill.

Q Let me show you that letter.

A I have a copy.

balancing act.

26

I think that talks to some sort of

Here, February 26th, 1977.

Q You can hold onto that copy and I1I'll get mine.

It is Exhibit No. 10, Judge Needleman.

A The language on page 2, do you want to have it marked

MS. LYONS:

THE WIZNESS:

I+ has been marked.

It is Exhibit 10A.

We feel -- I'm reading from the second para-

graph. "In formulating the guidelines to implement Formula

Grants and Special Emphasis funds, LEAA sought to establish

an orderly method of developmentof implementation and length

. of funding.”

BY MS. LYONS:

Q Right.

sir, if you just stop there. for a second.

Are you aware that Project Read is funded by NIJJDP?

A I know absolﬁtely nothing about Project‘Read.

o All right.

A Excuse me.

point in tine.

Would you --

I learned that from the papers.

I knew it was funded by the OJJDP at some

1} Just on the language that you read here, would you

assume that whatever guidelines this letter refers to would

A

o

ﬁ'
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- policy and practice, I would probably in my discussions with

27

27

apply to a program funded under the Institute or by'the
~Institute? This first sentence here, ‘this grovision -

A I would imagine that would apply to any fund within
the rubric of LEAA.

Q Does it not say in the formulating, the guidelines fo
Formula Grants and SpecialvEmphasis grant funds?

A Special Emphasie grant funds. I see. You can argue
that the Institute grants are not covered by this.

0. Under this letter are you aware --

A I think they should be and I think as a matter of

_the administrator think they should be covered. It is the
Same argument, are you going to fund a grant forever? - You have
to bite the bullet at some point. Whether it is an Institute

grant or an action grant.

Q Other than this particular letter, sir, are you aware
of any other statements of LEAA policy in writing with respect
to continuation of funding? 7 ’

A Yes. Continuatiqn funding or funding generally of
LEAA?‘

0 Continuation funding within the meaning of Section

228(a) of the Act?

A o e oy
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. Madden, ﬁou were aware of no other written guidance to you

ithings were done, but T don't know of ‘any other written policy

28

A I don't know of any other -—- I know I issued a
memorandum of September l4th,"79, which talked about open .
competition and which did mention continuation funding, but it
didn't directly relate to 228(a), if that is what your guestion
is.

[0} Is it fair to say the following té you, and I'm not
sure we'll have to gd any further if I can gét a direct answer

:

to that; but for this letter to this director written by Mr.

from either prior administrators of LEAA or within the *-

regulation of the agéhé& itself, with respect to ‘agency policy |

-

concerning conéinuation funding under Section 228(a) of the Acd

A T don't know of any other written policy dealing with

'228(a) in the agency. I don't think there is.

Q With respect -- you made reference --—
A There is practice, there is practice and the way

under 228(a). ' -
Q  That's fine. With respect to @he September l4th,
1979 instruction that you issued that. concerped competition ™

A Yes. , : ~

Q ~- programs?

EA
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MS. LYONS: By the way, Judge Needleman, we discovered
yesterday -- we were informed by the agency that on that same
date Mr. Dogin issued two other instructions, which have been
included in your exhibit file and have been admitted. I don't
think either party takes the posit. .n that they were at issue
in this particular denial of funding. But since they were
issued as a package, we thouéht it would be better to include
them. My questioning will be directed only to the one that
seems to have been at the heart of the issue.

BY MS. LYONS:

Q Am I correct in saying that the effect of this
instructioﬂ, which is entitled "Program Announcement Standards
for Categorical Grants," the.traditional method of funding
by LEAA changed dramatically?

A No, I think not.

Q Would you describe for me then --

A No,.I think not. LEAA had always had a mix of
competitive programs and unsolicited programs, and I know I
could point to programs like the family violence program within
the Office of‘Criminal Justice. It was a competitive
nationally announced program. I believe some of the JJ programL

were nationally announced programs' even before I got there. I
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cu : Q
just articulates a general pollcy‘which maximizes competition
Again, it is a balancing act.

Q Let e pose the following question: Did you intend
for this instruction --
J H i |

UD?E NEEDLEMAN: Let the record show that Ms. Lyons is
referring throughout this examination to Joint Exhibit 15
14
and so forth.
THE W;TNESS: You're referring to I 4560 of September 14
BY MS. LYONS:
Q 4519.2, Program Anncuncemént Standards.
A Oh, the standards. Yes. That sets out -- that is
a fu i i
rther articulation of the general philosophy of competition
It .sets out standards of what that compeﬁition means
Advertising in the "Federal Register," peer panel reviews
That's me;e%y_grticulation of the general policy
..JLD?F §E§DLEMAN: pid you want 13, 14, 15, or what?
MS.' LYONB: I would like him now to have 1§ and 14
JUDGE NEEDLEMAN: All right. Here is 14
BY MS. LYONS:
I
Q gather that some of your earlier testimony was

directed towards what is marked as Joint Exhibit l4(a)?

A Yes. i
e I was talking about competitive categorical

B R
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grants, the policy. the general articulation that there should

be more competition. And the other is the implementation of -

announcement standards for categorical grants.

Qo This, I gather, is the umbrella instruction, this
4560.4 the "competitive Categorical"” -~

A Which one is it?

o  Exhibit 14A.

A ves, that is the general instruction. The program,
announcement articulating the policy,and 13a is the establishin
of the procedures, the personnel panéis to conduct competitive
objective reviews, et cetera.

.d’ With respect to Exhibit 14A, I'm looking at item numb
2 where it says, "Scope." It sayss "phis instruction does‘not
apply to noncompeting contin‘uation/ggr‘zilinistrative supplemental
applications submitted under categorical grant‘programs."

Does it apply to Project Read?

)N 1f I understand your question; this %nstrudtion talks
to competition, correct? I think the answer to your question
really is in the discretion of the program office. If the
program office felt that this program had mérit, it could
Tt could have said we will

have funded it under an exception.

continue it. Tet me £inish my answer.

o

%,
&

NN

]
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11

21

22

Project Read is in an overall category and this overall category

33

33

Q Okay.

. A It doesn't have to compete. It ié a continuation
application and it has merit and we can fund it. They don't
have to go into open competition. I think essentially that
is the call of the program cffice. It could apply and.it ¢could
not apply depending upon the discretion of the program office.

Q- Le; me ask you this: Is Project Read a noncompeting
continuation grant application submitted under a categorial
grant application?

A I don't know anything about Project Read.

Q Let's assume that is what it is.

A I don't mean to be evasive. I just don't know that
much about Project Read. »

1} Let's assume it is a noncoypeting continuvation
‘grang‘application to which we are referring submitted undef a
categorical‘grqnt program. Under the language of "Scope" here,
isn't it expressly preclﬁded -

A If the program office had designated ~- it is theil!

call as to how they want to call‘it. They could say, well
r

has to be a part of competition.  They could call it that way
’

but assuming what you say, assuming that yecu -- that the

A TS I

e

I

. SRR . .
: ~ e



e

et e

A e

- ik §
34
j §
/ 35
J
34
1 1
. 35
program office has decided that it is a project that should
not he competition, it is a project of merit, then it does not . ‘ ~ o ‘ i ) JUDGE NEEDLEMAN: Read back the pending question.
apply. It does not apply but it could be funded. It could be o S ) . . ‘ 2 (The reporter read from the record as reguested.)
funded Lf the program office wanted to fund it. I guess what . 3 JUDGE NEEDLEMAN: Back on the record, Ms. Reporter.
I'm saying is this does not prohibit funding by the program _ ° 4 Finish the question.
office in open competition. It essentially tells the program 5 BY MS. LYONS:
’ * Vs
office if you feel that this is-a continuation and should not , . , 5 - N P 2 Doesn't the "Scope" provision of this instruction,
. ‘ 0 , : ) )
be competitive and it has merit, then follow certain procedures ) ; i N K“ 7 provision number 2 --
and recommend immediate funding, and I'11 fund it; but they 8 . JUDGE NEEDLEMAN: Of Exhibit 147
10 decided not to do that. . 9 . BY MS. LYONS: .
1 2 I'm hopelessly confused. This topic here addresses - 10 Q Of Exhibit 14A expressly exlude a noncompeting
12 . *Scope," in Exhibit 14A. It doesn't say anything about n ‘continuation categorial grant program application from the
13 discretion. It says this instruction does not apply to certain 12 coverage of this instruction? -
14 things, and the certain things that -- 13 .3 I would answer that this way: If the program
15 A But the person that puts the label on whether it is 14 office decided that a particular application was a noncompeting
16 competing or noncompeting is the program office. 15 continuation, yes, it would be excluded. Yes, it would be. B2And
720 o Is something created by = -- 16 let me just elucidate this a little bit more. I'll try to be
- . " . . . B - .
18 JUDGE NEEDLEMAN: Just one at a time. You'll have a 17 .of assistance to the court.
19 popelessly confused record with these interruptions of both 18 'For example, I mentioned the family violence program,
20 éuestions and answer. Let the witness finish his answer, let 19 that is the Program Office and the Office of Criminal Justice
21 counsel finish her gquestion. 20 Programs has decided that is a national competition and all
22 THE WITNESS: The word -- 21 | applications would be subject to this imstruction 142, 13A
. . - 22 and 14A if the program office decided, let's say, for example,
\ . A
§ | : ) b
3 * 2N R 5
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1979, how can you then say that one of these offices has

37

36 . 37
the funding in 1976 for Republican and Democratic Conventions 1 discretion as to whether the instruction is going to apély?
that was a national competition. It was.necessary to meet a' 2 THE WITNESS: - Somebody at some point in time makes a
national need or had merit. That would be called Ebncompefing 3 determination whether it is competing or noncompeting, I
continuation, but that is essentially a call by the program 4 assume that Project Read, a~determination had been made st
office. 5 Some point in time whether it was competing or noncompeting.,
JUDGE NEEDLEMAN: May I see the exhibit, please. . 6 JUDGE NEEDLEMAN: I'm asking you to make thét\assumptign.
THE WITNESS: So just really to sum up, if the p;ogram 7 I'm asking you to make these assumptions as of September 14th,
office had a ébmpetition and decided that this program was a ;8 it is nOncompe?ing.
part of compétition, it would be included. If it was non- 9 ! THE WITNESS: Then that is it. It is not covered, Thét's
competition, it would not be covered byﬂthis instructicn. 'Is 10 ! what I said.
that clear? | : JUDGE NEEDLEMAN: What you're sayihg, I understand that
BY MS. LYONS: b Somevhere along the time that designation can be changed?
0 That's fine. " THE WITNESS: I would suggest to you, yes, I think so if
' JUDGE NEEDLEMAN: Let me just clarify one point ‘here. " the program office felt for any number of reasons either that
THE WITNESS: Sure. ‘ - * they:héd evaluated the total program area and it had not worked
JUDGE NEEDLEMAN: On September 14th, 1979, yhen Exhibit 1 or the budget constraints were so severe they decided to go
. 14A wasiWriéten, were there in existence both competing and' v competition wiéh less dollars; sure, there are 1055 of reasons
noéégmpeting programs? ’ ) . ? for changiqg from unsolicited to competition, and essentially
THE WITNESS: Yes, thrdughout‘thg agency. ¥ that's'a program office call.
' JUDGE. NEEDLEMAN: If Project Read is désignated as non- ® BY MS. LYONS: -
/coﬁpetitng continuation'application as of September I4th, A Q One final thing, 'sir. You told us that Exhibit 13a
22

was really the implementation instruction. of the policy
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articulated in Exhibit 14, is that correct?

A Yes. Let me just make sure that I take a look at .
the right documené. Yes. Again, 142 talks about a general
philosophy and policy about compgﬁition, and 13A talks to the
implementation, a statement regarding availability of funds
of the peer panels, et cetera.

Q So the "Scope" provision would reach both, is that

correct? We would never evzn have to consider 13 if we

discovered under "Scope” that it didn't apply?
A Let ﬁe see if I underst;nd. The "Scope" provision --
yes. I think that"s true. Yes.
MS. LYONS: Max I have'ohe:moment here.
- JUDGE NEEDLEMAN: Off the record.
: {(Discussion ‘off the recdrd_)
JUDGE NEEDLEMAN: Back on the recoxrd.
MS. LYONS: We have nothing further.
QﬁbSS EXAMINATION ” ,‘ 2 *
ol QUESTIONS BY MR. WILSON:
o ' Mr. Dogin, I would like to clarify a little further
the mat£er of these instructions. LEAA Exhibit 15A through so
and so, the instruction that establishes Eﬁéﬂproject period

,/
system for obligating funds, the instruction that .we have talked

v
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abdut; 13 and 14, 14 establishes as a policy that competition

"

for a grant should be through the establisﬂhent of‘reviewipagel
where possible. Fourteen states under the "Scope" that,v"This
instruction does not apply to noncompeting continuation and
administr;tive supplemental applications submitted under the
éategorical grant programs,ﬂ correct?

A ‘Yes. v

Q And the definition of Section 4(b) defines non?ompeting
cbnﬁinuation apflications as those requesting funds for
subsequent‘bﬁdg;t periods within an approved project period.
Is it not the case that under the projéct perio&rsystem an
application is approved for a project period which may c?ver
up to three years, and then it is then funded in annual budget

increments of one year or -=,

A Yes.

o

Or in some cases -eighteen months, so that in this

.

case unless Project Read were a project that had been approved

for a proiect period beyond its existing expiration date of

the grant,

comééting

that'just is expiring now, it would not be a non-

coﬁﬁinuation'applicatibn because its project period

has expired?

A

Yes, I think that's correct.
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: th ’ , ; .
o f think it is important that we clarify that for the ) a little bit troubled by this last exchange you had with Mr.
1 ‘ :
record. The project period system is not in effect with 2 Wilson. BAre you saying this Project Read automatically became
2 g ’ ’

3. regard to project Read =~

- 3 a competing program once its term ended, or-what? Does someone
$o i stion? ' have to take some action? ' b
Ms. LYONS: This 1S a .gue 4 a ?
4 2 .
JUDGE NEEDLEMAN: I think you might confine your own com” 5 THE WITNESS: I would say it automatically became non-=
5 . :
. s 3 the relationy . . . . .
P ments to your summation, Partlcularly in light of . . . . . I3 competing. That could change -if the program office decided,
s - B
3 i g i .nedl ' ’ : s 3 - 0] 2 o
ship between you and this witness. Objection sustai 4 A 7 well, it is going to be competition and that's a program office
7 i s S
BY MR. WILSON: i ot o ) N . 8 call.
8 : .
9 Q Then, Mr. Dogin, You would say that Proggct Regd : . JUDGE NEEDLEMAN: ALl right.
‘ 54 tegorized ‘ .
. ; tly expired would be cate MR. WILSON: Ok
R t period had recen 10 . s ay.
10 if its projec
1 | as a noncompeting continuation application? ‘ — 1 ‘ BY MR. WILSON:
12 A Yes. . ‘ . K : ! ) 12 QR Mr. Dégin, with regard to LEAA Exhibit 13, paragraph
13 JUDGE NEEDLEMAN: Is your answer yes? : ‘ : 13 4(e), does paragraph 4{e) provide exceptions to the policy for
u THE WITNESS: Yes. “ . 14 competition where certain procedures are followed?
. i ination by i o
. Does that require 2 determinad ] ' 5 A Yes.
15 JUDGE NEEDLEMBAN: ) IR - } ' .
. a 2 ' o ' : ) : . T .
16 someone or is it automatic? I'm not sure I undexstan ; s ’ o i6 1} Could you tell us what that exception policy is?
: ; itson. Will ' , o ‘ S ‘ ‘ : . . .
i 7 this exchange between you and Mr. 0091?1 Mr. wilson BN - o - ‘ . Y A Well, it does speak for itself. It is the exhibit,
i by Ms. Lyons » . . . . ‘ . .
% 18 | you question the witness airectly. You were asked BY ! ‘ 18 but essentially ~- really, if the program office felt that
: ram was . . . . ) ) )
{ 9 whether as of the date of the announcement  the Prod 19 a particular project or a particular continuation of a project
i - i . . .
: 3 t know. - s s . ce s s
' % | a competing program or not, and you sa{d’you did no . . ) y g 20 is a meritorious one, it is outstanding, and they decided to
i . 3 right. - ' : ‘ : ' . : R . k
: 21 Ms. Lyons said assume with me that it was not. A1l g _ 1 . i : : : 21 recommend continuation funding without competition; I certainly
i ow, I'm cele o ) S ; o, : ;
! .22 The program goes into effect as of September l4th. Now, ‘ o 3 : % 22 -- I want to recognize that and I don't want to preclude this,
: ‘ AR , : S . « .
i, . - . . i
’ 4
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1 and this is why this announcement deals with that.
2 [ Does the instruction require that the program office
3 head make a certification in writing?
4 A It would certainly require something affirmative be
5 done by the program office.
6 Q Would you consider a determination of whether to
7 request an exception to the administrator is an authority that
8 is vested in_the program office head?
9 i ‘A“ Yes. Yes. And generally with very, very few
10 f exceptions in my tenure at LEAA, I usually have accepted the
n recommendations of the program heads in terms of funding.
12 - Q . Was there a recommendation made to you to make an
, 13 exception for Project Read? ’ I
1 A I did not receive any, no.
15 Q .{Xgu referred earlier to the opinion letter from LEAA
16 genefai'couhsel, Thomas Madden, to John Rector, which set forth
w7 thé basis for the policy that LEAA had- adopted with,regaid to
] the continuation of funding of formﬁla érants and special
12 emphasis programs. Are you familiar with the guidelines that
20 implement that program?
2 MS. LYONS: Objection.
2 JUDGE NEEDLEMAN: What is the objection?

)
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| policy statements that were in existence before for the formula

43

43

MS. LYCNS: The objection is that the witness testified
quite categcrically that other than that letter he was familiar
with no other written statements of policy concerning 228(a)

of the Act and continuation policy under that provision. Now,
these are going-to come in and be discussed. But I have trouble
with them‘Seing relied on by this witness at this point in terms
of the testimony he has élready g;ven about the meaning of that
statutory provision and the policy, excuse me, of the agency
with respect to it.

MR. WILSON: Your Honor, counsel made reference to these

grants and special emphasis progr;ms. I think I should have the
opportunity to get Mr. Dogin's input on ‘these policie; of
the agencies which were duly promulgated in guidelines published
.in the "Federal Register" and formally adopted by the
administration of LERA. T u

JUDGE NEEDLEMAN: ‘I thought.your question went to any
interpretations of Section 225 bgyond the. letter sent by Mr.
Madden.

MS. LYONS: That is what these are.
MR. WILSON: These are not interpretationms.

JYDGE NEEDLEMAN: I'm not sure that is what he is referring

e ———
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MS. LYONS: He's asking about statutorx interpretation now
JUDGE NEEDLEMAN: Why don't you put the question again.
BY MR. WILSON:

Q I'm asking Mr. Dogin whether he's familiar with
the LEAA guideline provisions, their Exhibits 7 and 12, that
implemenés the continuation of funding policy for Formula
Grant programs and Special Emphasis programs .under éhe Juvenile
Justice Act?

A Could I take a-look a£ them.

JUDGE NEEDLEMAN? Exhibits what? .

MR. WILSON: Seven and 12.

THE WITNESS: Yes, I've seen these. I've read these. Yes

B_Y MR. WILSON: ' .-

0 Mr. Dogin, Exhibit 7 is the LEAA financial guideline
for continuation of support policy under the Special ‘Emphasis
program. Would you review that guideline and in your -judgment
does it cover all Special Emphasis programs or ohly those
purs;ant to agnounced programs?

A Which one are you télking about, Mr. wilsong 7A?

Q 7A, yes. -

A It seems to me this would cover everything under the

Juvenile Justice Act. Special Emphasis and I would imagine --
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Q ﬂet me --

JUDGE NEEDLEMAN: Let the witness finish his answer.

MR. WILSON: All righkt.

THE WITNESS: No, it would apply to Special Emphasis
prevention and treatment, Formula Grants and to Special
Emphasis. There douesn't seem to bé any articulation of the
Institute at all.

BY MR. &ILSON: , : -

Q Now, does that policy, Mr. Dogin, require in your

judgment a review of any Special Emphasis treatment program gra

that is funded to receive funding for an indefinite period of
time? I refer you 'specifically -~

A It doesn't say it.

Q I refer you to paragraph 12(c) sub (b) in parens.
A No, it doesn't talk to indefinite periods of time.
Q Does it not, in fact, state in preparation of

[

applications applicant shall not request the support for a

project beyond ths time period stated in the pProgram announcement?

»

A It seems to attempt to limit the project period
and not articulate* any sort of indefinite period.
Q I refer you now to Exhibit 12, "LEAA State Planning

Agency Grant Guideline" promulgated July 25, 1978. That is a

nt
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continuation support policy under the Formula Grant program.
Does that policy statement establish in your judgmeﬁt that
funding would continué forever for any progrém funded by a.
state under the Formula Grant program? .

A No, it does not. Incidentally, I did‘seé this. I
indicated to Ms. Lyons that I was not familiar with any other

documents. I saw this recently and I was --

MS. LYONS: Exhibit 122 . T T

So I was incorrect when I said

THE WITNESS: Twelve, yes.

I saw nothing else. I did see this at some point in time
recently, yes.

BY MR. WILSON:

Q Does that guidelinev=~

A No, it doesn't talk in any way to indefinite periods
of time.
Q Does it, in fact, establish that the states must

provide for a minimum length:of funding?
A Yes, it does.

o Does it réquire the states td‘provide any funding

.

.beyond the minimum periéd established in their programs?

A Repeat that, Mr. =-

Q I say, does it estabish or tequire that the states
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providé funding for individual projects beyond the minimum
period established in the state's program?

A I-don't see it.

.

It establishes a minimum number of
years, but it doesn‘'t talk to anything'aﬁter that.
Q Would you say that LEAA is not requiring states to
continue support forever ‘for any form -~
A It is not making it mandatory, Fhat's correct.
MR. WILSON:
JUDGE NBEDLEMAN: Ms. Lyons.
MS. LYdNS: Thank you.
REDIRECT EXAMINATION ’ ®
QUESTIONS Bf MS. LYONS: . -
Q Can you just answer yes or no to this gquestion, sir.
A It is hard for a lawyer to do that.

I'11 txy.

JUDGE NEEDLEMAN: Off.the record.

’ }Discuésion off the record.)
JUDGE NEEDLEMAN: . Back on the record. Put your questioﬂ;
BY MS. LYONS: .
Q Again, I would like just a yes or no answer if you
can. Did.yéu give any thought to Section 228{a) of the JuvenilL

Justice Act when you were writing these instructions?

A Some; but it was not the compelling -- one of the

Thank you, that is all.’’ B I ¥
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promulgation'of these instructions.

Q Do you believe that

program office once
| cne time in competition,
certain written reasons.

it is in conflict.

Congress was just permitting you

A I would say-that's correct.
recognizing that ;
these JuvenileAqﬁstice grants probably nee
the Part C or Part E g;anﬁs,
or a police grant'which might rgceive inst
each year from a traditional unit

traditional government;

I was aware of it, but it
was not the main reason for my determination.
there is no conflict between these
| instructions and Section 228{(a) with ;espect to programs that
had funding from OJJDP before Septembef 14th,
A No, I really don'tpthink.there is a conflict because
l I think Ehét this permits coptinuation funding.
feels it is meritorious and if it were at
it permits‘it to take it out of
No,'I don't think
I think it is not inconsistent.
Q Your interpretatiom of Section 228(a) is that
to provide continuation funding?
I wpul§ say it was
thesé gfants ﬁrobably need more support,
‘ d more support than
which like a prosecutor*s grant
itutionalization
of gpiernment. And it was R
regogniging that many ngenile‘Justice grants are outside

social service agencies.

48

compelling issues that went into my determination on-the :
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with private foundations and they realize it is more difficult

o s . . :
to institutionalize a Juvenile Justice program. I think that's

the rationale for it.. I don't think they were going as far
as saying that these programs, Juvenile Justice programs should

be picked up year after year after year, and that is, again
L ’
my concept of reasonableness ..

MS. LYONS: . I have nothing further of this witness.

JUDGE NEEDLEMAN: Mr. Wilson. -

- . e T e -

~ MR. WILSON:~ Nothing further, Your Honor.

JUDGE® NEEDLEMAN: What is the program which --

THE WITNESS: Well, I think it is the Juvenile Justice

T . .
nstitute. I don't know anything more about it. I think I

probably would not pe the appropriate person'to answer. that.

I just don't know.

JUDGE NE?DLEMAN: In other words, in terms of its proper

slot it is a program under the National Institute of Juvenile

Justice?

THE WITNESS: Yes, sir. h

JUDGE NEEDLEMAN: What is an Institute grant?

THE WITNESS: An Institute grant is a grant -- Juvenile
Ins?ltute grant is a grant made by a unit within the Office of

JUVE;lllle J ustice and Dellngu3ncy Prevention fQI, I Would l]ﬂdglne,

o
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research and development programs.:

JUDGE NEEDLEMAN: What is an action grant?

THE WITNESS: An.action grant'is -- it goes beyond researcih.
It is the actval implementation of a program. It is to attack
; pa?ticular problem and to put the resources out there to
attack the problem. One specific example is, let's say, a
rackets bureau in ; prosecutor;s office, and the difference
between that and a resear;h grant would be to study the B A
effects of uncrganized crime of the prosecutor's office that haye
a rackets bureau. That would be the difference between a
- research grant and action grant. The action grant would fund
aprosecutor's fund for possibly equipment, fund investigators
and fund accountants. ' ‘

JUDGE NEEDLEMAN;- Let me see if I can cut through some of
this bur%ﬁucratic . gobbledygaok and see where Projecs_?ead
belongs.(

- Project Read is a program which comes undexr NIJJDP,

correct?

THE WITNESS: The research arm of the Juvenile Justice
office, yes.:

JUDGE NEEDLEMAN: Now, if NIJJIDP indicates that Project

Read-is a worthwhile project, isn't that ehbugh for your purposes
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as the head of this ogganization to get it an exception or
to cut through -

'THE WITNESS: Tﬂey have got to do two things. They can
say it is a worthy project but they have to come first to the
administrator of the Juvenile Justice Office and explain to him
the WOrthine§s. We have enough money. We believe it
should be funded.Aand then they prepare a grant package. The ..

administrator of the office of Juvenile Justice then recommends

to the head of LEAA for funding. It still could be meritorious
and it still could be worthy, but if other considerations,
other competing pridrities and lack of dollars prohibit the

Juvenile Justice office from. going to the Institute head, goin

to his boss, it could.never get to me for funding. So, worthi-{-

ness may be a wonderful thing, but there just may not be enough
dollars. But, esseﬁﬁially, that's the call of the program
officer. But if they did come to me with a érant pack&ge and
say, number one, it is worthy; number two<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>